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I N THE SUPREME COURT OF THE UNI TED STATES
e
FRANCONI A ASSCCI ATES, ET AL.,
Petitioners
V.
UNI TED STATES;
and : No. 01-455
GRASS VALLEY TERRACE, ET AL.,
Petitioners
V.
UNI TED STATES.
- - - - - - - - - - - - - - - =X
Washi ngton, D.C
Monday, April 15, 2002
The above-entitled matter canme on for oral
argunent before the Suprene Court of the United States at
11: 01 a. m
APPEARANCES:
JEFF H. ECKLAND, ESQ , M nneapolis, Mnnesota; on behal f
of the Petitioners.
MATTHEW D. ROBERTS, ESQ, Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C; on

behal f of the Respondent.
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PROCEEDI NGS
(11:01 a.m)

CH EF JUSTI CE REHNQUI ST: W' || hear argunent
next in No. 01-455, Franconia Associates v. the United
States, and the Grass Valley Terrace v. United States.

M. Eckl and.

CRAL ARGUMENT OF JEFF H ECKLAND
ON BEHALF OF THE PETI TI ONERS

MR ECKLAND: M. Chief Justice, and nay it
pl ease the Court:

This Court has held that statutes of Iimtations
i nvol ve fundanental considerations of fairness.
Petitioners subnit that the cases before Your Honors this
nmor ni ng i nvol ve precisely that.

In these two civil actions, petitioners seek
fair conpensation for continuing to be bound to the
Section 515 housi ng program and continuing to house | ow
i ncone tenants for up to 50 years. Petitioners can
succeed in obtaining that fair conpensation only if this
Court continues to apply the sane ordinary principles of
law to the United States Governnent that it applies to
United States citizens.

The ordinary principles of law and their
continuing application to the United States Government

that are at issue here are, first, that a breach of
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contract clai mdoes not accrue until the date of breach
that is, until the time for performance by the defendant
arrives and the defendant fails to perform

QUESTION: M. Eckland, you -- you began by
sayi ng you' re seeking fair conpensation for sonething.
Which is it? Are you seeking fair conpensation for the
CGovernment's violation of the Constitution by inpairing
the obligation of contracts, or are you sinply seeking
your contractual rights? Are you seeking a contract
clain? Wich -- what do we have before us?

MR ECKLAND: W are -- Justice Scalia, we are
seeki ng conpensation for the breach of contract.

QUESTION:. Ckay. So, it's a--it's a sinple
contract case

MR ECKLAND: Very nuch so, Your Honor. | mean
i ncluded in the conpensation that the petitioners are
seeking, it was not nerely the lost income because of
their lost right to opt out, but given the situation
petitioners are not receiving really sufficient income to
even cover the costs of maintaining the housing for their
current tenants.

QUESTION: Do you think you have a separate
cause of action for the Covernnent's violation of the
Constitution, assuming that -- that you' re correct that

that's what it's done?
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MR ECKLAND: Under the takings claim Justice
Scal i a?

QUESTION:.  Well, no, not the takings. But --
but inpairing the obligation of contracts.

MR ECKLAND: Ch, quite so, Your Honor, yes. W
believe that although it's for purposes --

QUESTION: Thisis a -- this is a Federa
contract?

MR ECKLAND: It is with the Departnent of
Agricul ture, Your Honor, through the Farners Hone
Adm ni strati on.

QUESTION:  So, the inpairnent clause doesn't
apply.

MR ECKLAND:. Well, it -- it comes -- no. That
only applies to the States.

QUESTION. M difficulty with your argunent is
that if you have -- your whole property claimhere rests
upon the contract. And if you have a contract claim then
your contract will be enforceable. If you don't have a
contract claim then I'mnot sure what the source of your
property taking is on the -- on the unconstitutionality
claim

MR ECKLAND. Well, petitioners pled, Justice
Souter, the takings claimin the alternative to the breach

of contract claim And in fact, the | ower courts have
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held that there is no enforceable contract here.

QUESTION:.  wWell, if -- if they are correct, then
I don't see how you' ve got a taking because your -- your
whol e property interest -- the only property interest

you're asserting is an interest under that contract. And
if you haven't got the -- if you have no breach of
contract, then | don't see what's being taken from you.

MR ECKLAND. Wat's being taken, Justice
Souter, is the expected use of the petitioners
properties. Wat happened is they volunteered to a
certain period of tine --

QUESTION:  If you don't have a contract for it,
you have no right to expect it.

MR ECKLAND: But there were representations by
the CGovernment that created a reasonabl e i nvestnent - backed
expectation on the part of --

QUESTION: Wy did the lower courts find that
there was no contract clain? Because of the statute.

MR ECKLAND. Because of the -- one judge, in
particul ar, because of the unm stakability doctrine.

QUESTI ON:  Because of the --

MR ECKLAND: In other words, the contract was
not cl ear enough to constitute an enforceabl e contract
wi th the Government

QUESTION: | thought the Federal Grcuit went on
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the statute of limtations. 1Isn't that what you're
opposing, that the statute of limtations didn't expire?

MR ECKLAND. Yes, Your Honor. The |ower court
opi ni ons were denying our notion for summary judgment, so
we' ve not been able to get to trial on the existence of
the contract. Assuming for the purposes of our case that
there is a contract, the Federal Grcuit did affirmthe
di smissal on the basis of the statute of Ilimtations.

QUESTION:  Yes. The question you presented is
whet her a breach of contract clai maccrues for purposes of
section -- when Congress enacts a statute alleged to
abridge a contractual right to freedomfromregul atory
covenants upon prepaynment of Governnent nortgage | oans.
Basically the -- the court held that your -- the statute
of limtations barred your contract claim didn't it?

MR ECKLAND: That is true, Your Honor.

QUESTION: And that's the case we have here.

MR ECKLAND: Well, in -- yes. Yes, it is,
Judge, a statute of limtations case.

In our case, the petitioners alleged that their
clains accrued when they tried to prepay and when the
Farnmers Hone Adninistration failed to accept their
prepaynent requests and refused to rel ease themfromthe
regul atory covenants inposed by the Section 515 program

Petitioners all comrenced suit within 6 years of that
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date, and therefore they maintain here that their clains
are timely.

Now, the Governnent maintains that the
petitioners' clainms accrued not on the date dictated by
the ordinary principles of |aw, breach of contract and
taki ngs, but rather automatically in the enactrment of the
1988 legislation. But if you |look at -- closely at the
1988 legislation, it's clear that it has no i mediate
i mpact what soever on the owners. Al of its commands,
directives, requirements, and authorizations are directed
solely at the agency.

QUESTION:. Didn't the Federal CGrcuit rely on
antici patory breach?

MR ECKLAND: No, Your Honor. They naintained
that the actual passage of the -- of the statute
constituted an automatic breach. They did not rely on the
antici patory breach.

QUESTION:  You were relying on anticipatory
breach, as | understand it.

MR ECKLAND. W do not either, Your Honor
al t hough the petitioners here have the option of suing --
assum ng -- suing before the breach, assumng that they
had the ability to performat that tine -- and there's
nothing in the record --

QUESTION:  You rely on the notion that before
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they went to pay it off, it was an anticipatory breach

MR ECKLAND: No, Judge. W are relying on the
actual breach. Al petitioners --

QUESTION:  I'msorry. Then |I'mconfused. |
t hought that your argument was that the reason the statute
of limtations doesn't arise, doesn't start to run prior
tothe tinme that they paid it off, is because prior to
that tinme, there was no actual breach. There was only an
antici patory breach.

MR ECKLAND. Correct, yes.

QUESTION: Al right. That's what | thought
Justice G nsburg was aski ng

MR ECKLAND. Yes.

QUESTION: Now, but you take the position that
your clients could have filed suit soon after the passage
of ELI HPA.

MR ECKLAND: Justice O Connor, not necessarily.
Under the doctrine of anticipatory repudiation, they did

have a option to sue before. But as we pointed out in

footnote --

QUESTION:  Well, that's what |'masking you
You take the position -- let's be clear about your --
pl ease -- that after the enactnent of the statute, your

clients could have filed suit for breach of contract on an

anticipatory breach theory?
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MR ECKLAND: Yes, but only if they had the
ability to prepay at that time. One of the requirements
of -- of the contract is that the petitioners had the

requi site funds to prepay before submtting a prepaynment

request .

QUESTION:. Well, no, no, no, no, no.

MR ECKLAND: That is --

QUESTION:  You -- you don't -- you don't -- no.
You have to -- you say for anticipatory breach you have to

show that you're ready to --

MR ECKLAND: Ready, willing, and able, Judge.

QUESTION:  -- to performwhen -- when the
obligation to performcomes. You -- you don't have to
show that you're ready for imredi ate performance.

MR ECKLAND: You do have to show that you're --
but for the repudiation, you do have to show that you are
able to perform

QUESTION:  But perfornmance here -- what you're
tal king about here in performance neans the ability to
prepay. And | take it your argunent is we couldn't have
prepai d because we didn't have the noney, and therefore we
couldn't have proved damages. |Is -- is that it?

MR ECKLAND: Essentially so, Your Honor. W
don't rely on --

QUESTION: | have a contract to deliver 100, 000

Page 10

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wi dgets 3 years fromnow The party who -- the party who
is coomtted to buy those wi dgets announces | am not goi ng
to buy those wi dgets, and you say there is no anticipatory
breach unless I have on hand the 100, 000 wi dgets, which I
have no obligation to deliver until 3 years from now.
That's -- that's how you envision the -- the | aw of
anticipatory breach? |'msure that's wong.

MR ECKLAND: Well, no. Wll, footnote 23. Ve
address this in our reply brief, Your Honor.

QUESTION:  The whol e purpose of anticipatory
breach -- nmost people use it not to get damages but to
relieve thensel ves of the obligation of -- of remaining in
-- in the status of being able to performthe contract.
The person who woul d sue in the case that | gave you woul d
be suing so that he wouldn't have to go and acquire the
100, 000 -- the 100,000 widgets. It's never the case that
he's ready -- or alnost never the case that he's ready
here and now to perform

MR ECKLAND: But, Your Honor, if the person who
had the obligation to accept the delivery did not have the
funds, for exanple, even to purchase them then that woul d
be sort of alnost a fraudulent --

QUESTION: He didn't need the funds until 3
years fromnow. He has no obligation to purchase until 3

years from now.
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QUESTION:  Could we agree to this?

Could we agree to this, that so far as the elenent of an
anticipatory breach claiminvolves the act of the
Covernnent, you had that elenent, and at least to that
extent, you could have brought an anticipatory breach

cl ai mwhen the statute was passed? Maybe you didn't have
other elenments. That's what we're arguing about, but you
had the -- you had the -- the Governnent's fault el enment.
Is that correct? Do you agree?

MR ECKLAND: Well, certainly, Justice Souter
the --

QUESTION:  But you're saying, whether | could
have sued then or not, | certainly can sue at the point at
which | would claimny right to redeemwi t hout these
various conditions, and they refused to honor it. You're
saying, even if | could have sued when the statute was
passed, | can al so under contract principles sue when the
nonent cones that | want to exercise ny right to prepay.

MR ECKLAND: Correct, Your Honor

QUESTI ON: Ckay.

MR ECKLAND: And -- and the doctrine does not
require you to sue until that date. It's nerely an option
to sue prior to that date.

QUESTION:  So, you're arguing for total contro

then over timng because your client could say, we're not
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ready after 5 years, we're not ready after 7 years, we're
not ready after 10 years. So, the statute would -- would
never run. In other words, you' re asking for any tinme
fromthe earliest, which is when the law is passed, until,
say, 20 years later.

MR ECKLAND: Yes, Your Honor, we are.

QUESTION:  So, you could --

MR ECKLAND: Because the Government negoti ated
option terns up to 50 years.

QUESTION:  That was the deal.

MR ECKLAND. That was the deal.

QUESTI ON:  Yes.

MR ECKLAND: And the owners relied on that when
they signed up, and they had, you know, a clear
expectation that at some point in tine they would be able
to prepay, opt out, and convert their markets --

QUESTION.  May -- nmay | interrupt you?

MR ECKLAND: -- to market rate -- yes.

QUESTION:. D d they have a right to assune right
after the -- the day after the statute was passed, did
they continue to have a right to prepay --

MR ECKLAND: The right --

QUESTION:  -- wi thout any objection?

MR ECKLAND: Well, the right still existed,

Your Honor, but it wasn't -- it was repudiated at the time
Page 13
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of the statute.

QUESTION:  Well, it wasn't just -- it's not like
a private citizen saying, | don't intend to perform3
years fromnow. You have a | aw passed that takes away a
certain contract right. Ws there a breach when the | aw
was passed?

MR ECKLAND. Well, Your Honor, petitioners
maintain that the right was not elimnated. It was, if
you will, conditioned --

QUESTION: Do you nmaintain there was no breach
at the time the | aw was passed?

MR ECKLAND: That's correct, Your Honor
That's nerely repudiation. The breach did not occur
unl ess and until the prepaynent request was submtted and
deni ed.

QUESTION: But you woul d concede that the
statute changed your rights.

MR ECKLAND. The statute did condition them
and that conditioning, or fettering as the Covernnent
says, is a repudiation, but like any other situation in
the private sector, when you repudiate a right, the breach
doesn't occur until the time for performance comes due.

QUESTION:  The repudi ation --

QUESTION:  Well, that's because a private party

has the right to change his mnd.
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MR ECKLAND: Correct. R ght, the defendant
coul d change their mnd or the petitioner here could, in
fact, be able to --

QUESTION:  Doesn't the Government have the right
to change its mind? Couldn't the Government pass anot her
statute going back to what the situation was before this
one?

MR ECKLAND: Yes, Justice Scalia.

QUESTION: In fact, it did that at one point,
didn't it?

MR ECKLAND: They could and they did.

QUESTION:  They did at one point, didn't they?

MR ECKLAND: In 1979 they initially conditioned
the right, and in 1980 they repealed it, retracted it.
Now, under the Governnent's proposed rule, if -- if the
statute of limtations began to run imredi ately upon the
enactnent of the statute, all of the petitioners here
woul d have been conpelled to file their suit within 6
years of 1979, i.e., by 1985.

QUESTION:  So, we're arguing about whether a
statute itself, without any action fromthe agency, can be
a repudi ati on.

MR ECKLAND: W believe it can be a

repudi ation, yes, M. Chief Justice. But the breach does

not ripen, if you will, unless and until the prepaynent
Page 15
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request is denied.

QUESTION:  Does the repudiation give you the
right to the sane damages that you woul d receive for a
total breach of the contract?

MR ECKLAND: In our case, no. The petitioners
mai ntai n that since the housing is within a restricted
program it really has no market value unless and until a
petitioner actually attenpts to prepay. But even
assuning, Your Honor, that there was sonme type of danage
caused by the enactment of the statute, still the
[imtations period would not commence to run until the
time for performance came and was not rendered.

QUESTION: | think it's usually the case, is it
not, that when there's an anticipatory repudiation, it's
-- it's very difficult for the -- the other party to
determ ne what his danages are going to be

MR ECKLAND: Very difficult.

QUESTION: Wiich is why he uses the doctrine to
get out of the contract rather than to seek damages. In
the wi dget case | gave you, who knows? Wo knows what 3
years fromnow the price of widgets will be? So -- so you
use it to get out of the contract.

MR ECKLAND. Petitioners here, being in the

Court of Federal O ains, have as their only renedy the

nonetary judgment. And -- and they are seeki ng damages
Page 16
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starting only as of the date that their prepaynent request
was deni ed by the agency. So --

QUESTION:  So are you -- you're saying that
there was a claim or you re saying that -- that your
claimreally doesn't accrue until you -- until you have
the -- the wherewithal to prepay. So, you don't really
have a ripe claimuntil then?

MR ECKLAND: W' re saying the petitioners would
at | east have to have the noney to prepay. They woul d
have to have the ability to perform You couldn't have a
situation, for exanple, where someone was unable to
prepay, they experienced repudiation and a breach, a later
breach, and then say, well, we would have perforned if you
hadn' t repudi at ed.

QUESTION: VeIl --

MR ECKLAND. They have to have the honest
intent to performand have the ability to perform

QUESTION: | have a problemwith that.

MR ECKLAND:  Yes.

QUESTION: But let's get -- if we can get -- for
t he same reason Justice Scalia mentioned. But let's
assume you had cash in the bank that would allow you to
prepay, and then there's a repudiation.

MR ECKLAND: Sure.

QUESTION:. At that point, can't you show your
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damages? You don't want to prepay, but can't you say --
have an expert in and say, this property has a certain

value and part of the value is the right at any tine to

prepay the -- the loan and use it for another use? And
this can be valued in the real estate market. |It's worth
nore if | can prepay than if -- if | can't, and you have

sone expert come in and tell you the difference in the
values. And you do that at the nonent the repudiation
occurs.

MR ECKLAND: But here, Justice Kennedy, a 50-
year option exists. Petitioners don't know, frankly --
they didn't know in 1979 and many didn't know in 1988 what
the value of their properties would be, given interest
rate structures and other market conditions at any given
point intine --

QUESTION: Vel 1, you mean 50-year options are
not subject to valuation? Experts do this all the tine.

MR ECKLAND: Well, but even so, even if you
could come up with a damage theory to cover this, stil
it's clear that under the [aw, the breach would not be
deened to accrue for limtations purposes until the tine
for performance has arrived and performance fail ed.

I mean, if you take a hypo of the GSA | easing
sone space in a building --

QUESTION:  You're -- you're just getting ne
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confused again. | thought we established that you thought
a suit could have been filed for anticipatory breach of
sore kind after the statute was enact ed.

MR ECKLAND. |If they're able to perform yes,
Your Honor.

QUESTION:  And now you're saying no. |It's just
very confusing. | don't know what in the world you're
ar gui ng.

MR ECKLAND: Justice O Connor, no. |If the
petitioners had the ability to pay, they coul d have
brought an anticipatory breach claim--

QUESTION. Only if they had the ability to pay,
you say.

MR ECKLAND: According to Corbin and the case
law that we cite at footnote 23 of our brief, yes. But if
we get beyond that, okay --

QUESTION:  Footnote 23 just says that ordinary
contract law applies to this kind of case. W still --
but we still -- we still have to figure out what ordinary
contract lawis. Footnote 23 doesn't shed any |ight on
that that | saw

MR ECKLAND: But in this case --

QUESTION:  And -- and | might add that on page
27 of the blue brief, you say that the law constituted an

anticipatory repudi ation and petitioners had the option of
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sui ng i mredi at el y.

MR ECKLAND: In general, yes, that's true, Your
Honor. But here the petitioners sued within 6 years of
the actual breach.

QUESTION:  And in fact, you did not sue unti
after the passage of 6 years.

MR ECKLAND: Fromthe statute, yes, Your Honor

QUESTION:  Fromthe enactment of the statute.

MR ECKLAND: But -- but all petitioners
comenced suit within 6 years of the date of the actua
breach, which is the date that the prepaynent requests
wer e deni ed

QUESTION:  So, what apparently the Governnent's
arguing -- does it matter if we call this anticipatory
repudi ation or anticipatory breach? | guess
technically --

MR ECKLAND: Technically --

QUESTION:  -- we should say anticipatory
repudi ati on?

MR ECKLAND: Yes, Your Honor.

QUESTION:  Fine. And so, what they say, in
part, which I'd like to hear your response, is if you're
right that where there is anticipatory repudi ati on of a
contract, the other side, if it's a private contract, has

a choice. They can either sue imediately if conditions
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X, Y, and Z are fulfilled, or they wait until the contract
is actually breached. But we are the Government and we
have to interpret this statute strictly, and therefore we
interpret it to nean that even if where you' re dealing
with a private person, you'd have your choice; here
there's no choice

Now, your response is what?

MR ECKLAND: Well, here, Your Honor, although
yes, we need to construe the statute strictly, we cannot
do so in such a manner, however, to narrow the waiver of
sovereign imunity that has al ready occurred under the
Tucker Act. As this Court held in Irwin and in Bowen
agai nst New York, the tolling -- equitable tolling
principles at issue in those cases, which applied to the
private sector, were nonethel ess deemed to apply to the
Covernnent, despite the strict construction of the statute
of limtations involved in those cases. Here there is --
al though there's a conditioning of the right at the point
of the repudiation, no breach occurs until the performance
comes due and is not rendered.

If -- again, if you look at the statute, under
ELI HPA, page 74 of our appendix 4a, all of its directives
are towards the Secretary. For exanple, the Secretary
shal | make reasonable efforts to enter into an agreenent

with the borrower to extend the termof the -- of the
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contract. |It's the Secretary that needs to nmake those
reasonable efforts. There's no directive directly to the
owner that the owner participate in that process.

QUESTION: If -- if that's the -- | nean,
really do think that your takings claim which is the
reason you're going into this thing -- well, it was just a
conditioning of the right; it wasn't an elimnation of the

right; it just reduced it -- you do all of that to -- to

support your takings claim But -- but it just -- it
confuses your -- your primary claim which is the contract
claim | don't see why there -- if it's only a

conditional reduction and if it's only a direction to the

agency, | don't see why there was an anticipatory breach
then. It seens to ne that what you need for a taking, you
need for an anticipatory breach. | don't see how you can

say it was enough for an anticipatory breach, but it
wasn't enough for a taking.

MR ECKLAND: You are correct, Your Honor. It
does not have to be repudiation. W naintain that that's
the nost that it can be. If it's not a repudiation, the
breach here then occurs on the adverse agency action, and
all petitioners maintain --

QUESTION: And that's why you were confusing
Justice O Connor, because you're not really ready to say

there was an antici patory breach, because in order to
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sustain your takings claim you don't really want to say
there was an antici patory breach because they didn't
really, absolutely break the contract. They just gave a
direction to the agency and it didn't entirely elimnate
the right, it just conditioned it.

MR ECKLAND: Justice Scalia --

QUESTION:  You're carrying water on both
shoul ders, it seens to me, and you're spilling a |lot.

MR ECKLAND. Wll, Your -- Your Honor, no. At
the point of the denial of the prepaynment request, there
is a definite breach and that's where the damages occur.
But the takings --

QUESTION:  And you say in every breach there's
al so a taking?

MR ECKLAND: Ch, no, Your Honor.

QUESTION: | don't understand that. Wy weren't
you satisfied with a breach of contract clain®

MR ECKLAND:. Weéll --

QUESTION:  What -- what are you adding with this
so-cal | ed takings clain®

MR ECKLAND. Well, in the event that the | ower
courts do not rule in the petitioners' favor on the

contract claim they have their wholly independent takings

claim which is based not -- it's not predicated on the
exi stence of a contract. |It's sinply the unilateral
Page 23
Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AFextensi on by the Governnent of restrictions on the use
of the petitioners' property. They -- they --

QUESTION:  The property being buil di ngs?

MR ECKLAND: The buildings and their I and.
Before they entered into the programvoluntarily, they had
the full use of their buildings and land. And they
voluntarily --

QUESTI ON: Suppose you win on the first claim
Suppose you win on the contract claim Then do you want
us to go and answer the other question which, as far as |
can see, is going to take nme into outer space?

(Laughter.)

QUESTION: But -- and |'d worry about what 1'd
wite on that. Wat's your view on that?

MR ECKLAND. Well, there are differences
bet ween the clains, Your Honor. There are potenti al
di fferences --

QUESTION: | know there are differences. |
asked you a specific question. |If you win on the contract
claim do you want us, nonetheless, to go on and answer
t he second question? It's either yes or no.

MR ECKLAND: Petitioners do, Your Honor, yes,
because damages are different. 1In fact, the dates could
be different. The taking could take place, for exanple,

at the end of the for sale procedure that's involved in --
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in the prepaynment process, which would be 6 nonths, at
| east, after the denial of the prepaynent request.

QUESTION My | --

QUESTION:  You' ve gotten the full benefit of
your contract, which is what woul d happen if you win on
your contract's claim Wat possible taking could there
have been?

MR ECKLAND: If -- in practical terns, Justice
Scalia, if we do prevail on the contract claimat trial, |
don't see that we woul d pursue the takings.

QUESTION:  That's fine, except what you're
asking us to do then is to wite a little essay on a
matter that affects millions of other people in a very
serious way, in a case which doesn't seemconpletely to
present the issue. If that's what you want us to do, and
| guess you have a right to do it.

MR ECKLAND: On behalf of the petitioners, |
mean, we woul d not abandon --

QUESTION:. Well, we have a right to dismiss it
too, | suppose

(Laughter.)

MR ECKLAND: Yes, you do.

QUESTION: My | ask, because | have to confess,

| get -- amgetting a little confused, too? Just tell ne
precisely -- forget the contract claimfor a mnute. A
Page 25
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we've got before us is the takings claim Wat is it that
was taken and when?

MR ECKLAND: Prior to the time that the owners
entered into this program they owned their |and. Many
owned t he buil di ngs.

QUESTION: | understand, and then they --

MR ECKLAND: Then they voluntarily agreed to
these restrictions on the use, only a certain | evel of
rent, only a certain income of tenants. The
representati ons by the Governnent, even though they may
not have arisen to a contract, nonetheless stated that --
or gave the owners the expectation that at sone point in
tinme they could prepay and opt out of the program

QUESTION:  Well, would you tell ne what you
think was taken? 1Is it the right to prepay that was
t aken?

MR ECKLAND: |If there is no contract right,
then no, that was not taken, Your Honor.

QUESTION:  What -- what --

MR ECKLAND: Wat was taken is their -- is --
is the permtted use of the property under their
reasonabl e i nvest nent - backed expectation. It's clearly --
it's -- it's a regulatory taking where the properties

experience a dimnution in val ue because they can no

| onger be used once the owner decides to -- to | eave the
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programin the manner in which they had been used prior to
their voluntary entry into the program

QUESTION: It's a regulatory taking of the right
to nmake use of the property the way you wanted. Which
occurred when?

MR ECKLAND: Wich occurred prior to the time
that they voluntarily agreed to participate in the
pr ogr am

QUESTION:  You nean before -- even before they
signed the contract?

MR ECKLAND: Well, at or about the same tine.
| nmean, if it's a contract, yes, but we -- you know, it
was pled in the alternative. So far, the courts have held
there are no contracts. So, what we have is just a
witten representation --

QUESTION:  1've been trying to ask the question

that's --

MR ECKLAND: Yes.

QUESTI ON: Assune you never nade a contract
claim Wuat -- I'mtrying to find out what your taking

claimwould be, and | frankly don't understand.

MR ECKLAND: It's just their inability to go
back to using their property the way they were because of
t he passage of ELIHPA and the regul ations that conpelled

themto continue charging only a certain level of rent.
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They could not raise their rent.

QUESTION:  Now, can we go back a little? Dd
your clients borrow sorme noney fromthe Federal Government
at low interest rates?

MR ECKLAND: Yes. Wll --

QUESTI O\ Yes.

MR ECKLAND. The construction |oan, Your Honor,
in many cases was initially froma private nortgage
I ender. Then that would be taken out upon the entry into
the contract by the Farnmers Home Administration. And that
was a lowinterest rate | oan effectively --

QUESTION:  To devel op the property.

MR ECKLAND. Yes, Your Honor. Yes. And that
was a lowinterest loan, but it devolved to the benefit of
the tenants in the formof lowrents. It didn't go into
t he pockets of the owners. They were able to charge
l ow --

QUESTION: Well, to get the |oan, the borrower,
your clients, had to execute a | oan agreenment and a
prom ssory note --

MR ECKLAND: Yes, Your Honor.

QUESTION:  -- and enter into a nortgage.

MR ECKLAND: Yes.

QUESTION:  And was the right of prepaynent

spell ed out in any of those agreenents?
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MR ECKLAND: The prepayrment right itself was in
the prom ssory note, yes, Your Honor.

M. Chief Justice, | see that nost of ny tinme is
spent. |If I may reserve the rest for rebuttal.

QUESTION:  Very well, M. Eckland.

M. Roberts, we'll hear from you.

ORAL ARGUMENT OF MATTHEW D. ROBERTS
ON BEHALF OF THE RESPONDENT

MR ROBERTS. M. Chief Justice, and nay it
pl ease the Court:

Petitioners' clains are barred because they
weren't filed within 6 years of when they first accrued,
on the enactnent of ELIHPA. Petitioners allege that their
contracts gave themthe option to prepay their nortgages
at any time subject to only those legal restrictions in
pl ace when the contracts were nade. They're, thus,
all eging that the Covernment prom sed not to inpose
additional legal restrictions on their option to prepay
and ELIHPA itself breached any such prom se because ELIHPA
itself inposed additional |egal restrictions on
prepaynent. Petitioners' contracts clains accrued at the
tinme of that present breach.

QUESTION:. Well, was -- do you -- do you concede
or should we take this case on the assunption that there

was a contract? Do -- do we --
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MR ROBERTS: W're -- for --

QUESTION:  -- do we assune it for purposes of
deciding this case?

MR ROBERTS: For the purposes of deciding the
statute of limtations question, yes.

QUESTION:  And that the contract included a
ri ght of prepaynent.

MR ROBERTS: Included a right of prepaynent and
not only a right of prepayment, because if the contract
just said you can prepay at any tinme, it like all
contracts woul d be presumed to be subject to subsequent
legislation. So, the -- that right to prepaynment had to
al so include a prom se that the CGovernnent woul dn't change
the rules and inpose additional legal restrictions on --

QUJESTION Wen | have ny contract to pay a
mllion dollars when ny ship -- when the ships with grain
come in, | say, a year in advance, ha-ha, |I'll never pay.
I'll never pay. And therefore, | then have breached the
contract to carry out what | prom sed

MR ROBERTS: No. |In that circunmstance, it
woul d be anticipatory repudiation. But -- but here you
have | egislation, not a statenent by a private party.

QUESTION: So -- so what?

MR RCOBERTS. Well, two things. One,

legislation itself alters the legal rights, and two --
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QUESTION Well, the Government -- the
CGover nment cannot -- cannot break a contract then.

MR ROBERTS: No. The Covernment --

QUESTION:  The Gover nment can al ways act by
legislation, can't it?

MR ROBERTS: Yes. Yes, Your Honor, and the
Cover nnent - -

QUESTION: So, the Government --

MR ROBERTS: -- can breach the contract and --
and be responsi bl e for damages. And we're not arguing
that -- that they can't.

QUESTION: So long as it does it by |egislation,
it's okay.

MR ROBERTS: No. No, no, Your Honor. The
Cover nnent - -

QUESTION: | thought that was your point, that
this -- this breach is different because it was done by
| egi sl ati on.

MR ROBERTS: That doesn't nmean -- that -- that
doesn't mean that it's not a breach, but what it means is
that the breach is occurring at the time the | egislation
i s passed.

QUESTION:  So, fine. The legislation says, ha-
ha, we won't pay. You know, | just want the |egislation

to say precisely what the private person said. Now, you
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say we reach a different result because it's in the form
of | egislation?

MR ROBERTS: Yes.

QUESTION:  Ckay. Now, one thing -- |'mjust
curious to get intothat alittle bit -- is, | don't
under stand why the Governnent is taking the position it
does, as well as what the positionis. That is to say,
woul dn't you, if you win -- and this will help ne
understand it -- have mllions of people who have entered
Into contracts with the Governnent poring over every |aw
that is passed, and probably every regul ation, to decide
whet her or not that |aw and that regulation will sonmehow
10 or 15 years fromnow i npact on a real estate contract
they have with the Governnent? A whole industry of
anticipatory breach, not really, lawers will develop in
order to bring those clains inmediately in the Court of
A ai nms because we mght | ose them | ater even though
everyt hi ng woul d have been worked out.

Now, if you can explain that to ne, | suspect
"1l have a better tinme understandi ng your argunent.

MR. ROBERTS: Gkay. Wat -- what we're -- what
we're asking for is that people who believe that their
contractual rights have been injured -- have been
infringed by a statute give the Governnent reasonably

pronpt notice, in accordance wth the statute of
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limtations, of their clains. And the benefit of the
ability to have a pronpt accounting outwei ghs, in the
Covernnent's view, any additional |awsuits that may
result.

And we don't think that there will be a
significant nunber of additional |awsuits because, as the
Court was explaining before, there's an ability to sue
i mredi ately on the anticipatory repudiation theory. So,
it isn't that the petitioners -- or that the Covernment is
not going to be subject to suit or --

QUESTI ON: But what woul d the danages be when |
haven't got the wherewi thal to pay?

MR ROBERTS. The -- the danages are that
petitioners had a |oan that they allege gave them an
unfettered option to prepay at any tine. And after ELIHPA
was passed, that loan no |onger had that unfettered option
to prepay. And a loan that has an -- has an absol ute
prepaynent option is worth nore than a loan with a
severely restricted prepaynent option. The difference in
the value of the loan is reflected in the difference of
the val ue of the property that's encunbered by the | oan
and it's -- it's easy to neasure by conparing the --

QUESTION:  Easy to neasure? You -- you' d bet
your life on that? | mean, the -- the reason -- the

reason contract |aw has devel oped the option of suing for
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anticipatory breach as just an option is precisely because
it is often so difficult to anticipate what your damages
will be. And so, it leaves it up to the innocent party
who hasn't broken the contract to either sue inmediately,
if he can calculate his damages and get them or to wait
until the -- the time for perfornmance cones.

And what the Governnent is doing with this
theory is forcing everybody who has a contract with the
Covernnent to come in with -- with specul ati ve damages and
hopi ng that sone court will find a difference between the
value of this contract now and what it woul d be 50 years
fromnow | -- 1 thinkit's a-- 1 don't know why you
woul d want to inpose this kind of a regime upon
contractors with the Government.

MR ROBERTS. The damages, first of all, can be
neasured, as | said. Second of all, the -- the
Covernnent, as reflected in the statute of limtations,
has a -- has a pronpt -- has an interest in pronpt
resol ution of the clains.

QUESTION. Well, I"'mnot --

QUESTION: | mean, anything can be measured. |
nean, you know, ny life expectancy can be measured, but |
woul dn't bet a whole lot of nmoney on it.

MR ROBERTS. That -- that's right --

QUESTION:  You know, you -- you can come up with

Page 34

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a guess for -- for anything. But -- but the reason we
give the option to the innocent party is precisely because
it's a guess. It may be, you know, an educated guess, but
it's a guess.

MR ROBERTS. Wth -- with due respect, Your

Honor, | -- | don't think that's the reason why the | aw
gives the -- the option to the innocent party. The |aw
gives the option to the innocent party so that the -- the
party has the ability -- the opportunity to convince the

defendant to retract its wongful repudiation

QUESTION.  But if -- if it is an option, why
shoul d the innocent party be penalized by having the
statute of limtations start to run then?

MR ROBERTS: It's not an option here because
the statute is a present breach. And -- and to understand
that --

QUESTION:  Well, are you --

MR ROBERTS: -- it's inportant to understand
the nature of the promse that's -- that's at issue here,
| think, and if -- if | could try to go back to -- to do
t hat .

QUESTION:  Yes. | was going to ask -- | -- |

think it's consistent with the Chief Justice's inquiry.
Are you saying that there's only one cause of action here,

or do you concede that there are two causes of action, one
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for repudiation or anticipatory breach and the other for
t he actual breach?

MR ROBERTS: Qur positionis that there is an
actual breach at the tinme that the statute is passed, and
it's a breach of -- of the pronise that the Covernment
made that it wouldn't inpose additional l|egal restrictions
on prepaynent.

QUESTION:  Even though --

MR ROBERTS: It's different from--

QUESTION: Even though performance is not yet
due.

MR ROBERTS: Performance on that promse is
due, Your Honor. Performance on that promse is -- is due
t hroughout the life of the | oan.

QUESTION  No. But you can nmake that argunent
with respect to any contract that is ever nade. You're
saying there is always an inplicit termthat they won't
nonkey around with the terns of the contract, and whenever
in anticipation they do so, there's an inmedi ate breach.
And if you follow that analysis, then in fact the
di stinction between repudi ati on and antici patory breach on
t he one hand and actual breach on the other will disappear
in every contract, public or private.

MR ROBERTS: No, Your Honor, because -- because

the -- the difference is between |egislation and the --
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and the role that |egislation has under background
principles of contract |aw and ot her actions.

QUESTI ON:  The background princi ple of contract
lawis that we try to treat the Governnent and a private
contracting party together.

MR ROBERTS. Yes.

QUESTION:  And you're saying the fact that the
Cover nnent can speak through | egislation, whereas a
private party cannot, alters that rule. |If so, then that
rule is going to have a renmarkably short |ife because the
Covernnent can do anything it wants to across the street
and di splace the rule.

MR ROBERTS: The -- the distinction, Your
Honor, is that -- is -- is twofold. The legislation
changes the legal rights and so there isn't an ability
anynore to perform

QUESTION: Wiy does it change the legal rights
if the contract exists? It may -- it nay convert one
right into a -- aright to damages as opposed to a right
to performance, but the theory of contract is that by
repudi ation you can't just change the legal rights.

MR ROBERTS: It does -- it does exactly that.

That's what | mean by changing the legal rights, that it

changes -- there's no longer a -- a right to performance.
There's only a right to the damages. |If it was a contract
Page 37
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QUESTION. Al right. If that is so, then
exactly the sane thing is true in a private contract when
there has been an anticipatory breach.

MR RCOBERTS: No. No, Your Honor, there m ght
be a right to specific performance if it was the kind of
contract that you could specific performance, but we woul d
submt that you couldn't get specific perfornmance once the
Gover nnent - -

QUESTI ON: How does the fact that you cannot --

MR ROBERTS: -- precluded the perfornmance by
law. You could only get damages.

QUESTION:  Let's assume you're right. How does
the fact that you may not get specific perfornmance agai nst
the Governnent affect the right to damages, which you
perfectly can get against the Government, as -- as agai nst
any other private contract?

MR ROBERTS: The -- what it does is show that
there's -- that there's a change and an -- an injury right
at the tinme that the legislation is passed.

QUESTION:  Then that gets back to the original
point. |If that's so, then the same argunent is going to
apply in every contract, public or private.

MR ROBERTS: It -- it's not going to apply in a

private context because there isn't going to be a breach

Page 38

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

by virtue of -- of legislation unless there's a promni se by
the private party that --

QUESTION:  You -- you have invented --

MR ROBERTS. -- that the laws aren't going to
change.

QUESTION: | understand. You have invented a
promse that | won't change the laws. You can invent in
-- in private contracts an inplicit promse that | wll
not repudi ate, and therefore, when you repudi ate
anticipatorily, you have broken the contract and, bingo,
there is a breach of contract and you must sue at once.

MR RCOBERTS. You -- you have --

QUESTION:  You no |l onger have the option

MR ROBERTS: You have --

QUJESTION  You could do it. | mean, it's just
-- you know.

MR ROBERTS: You have no need to invent that.

You have no need to -- to have that additional promse in
the private contract because -- because there isn't the
presunption. There -- there isn't the presunption in that

circunstance that the contract is subject to |egislation
even though the Government is -- has the ability to
| egi sl ate.

QUESTION: | see your point.

QUESTION:.  Well, what is -- what is your
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authority for the proposition that the -- an -- an
anticipatory breach not accepted by the other party starts
the statute of limtations running? | mean, what case?

MR ROBERTS: M -- ny argunent is not that this
is an anticipatory breach. The -- our -- our principal
subm ssion is that this is a present breach, but -- but
it's a present breach of a prom se that the Governnent --

QUESTION: What --

MR ROBERTS: -- that has to be there in a
contract with the Government because of the
Governnent's --

QUESTION:  Wat if we disagree with you that
it's a present breach? Do you still say that an
anticipatory breach starts the statute runni ng?

MR RCOBERTS: That -- that's not our principal
subm ssion. W -- but you could read the statute -- you
could read the statute that providing first accrues to
nmean that the first -- that when a plaintiff can first
bring suit, that that's when the statute of limtations
starts to run --

QUESTION:  Even though that's not the |law as
bet ween private parties.

MR ROBERTS: Yes, given the principles of

sovereign imunity and the principle that the statute

should be narrowy construed. But -- but --
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QUESTION: But that -- that narrow construction
notion, or construed strictly notion, applies to deciding
whet her there's a waiver by the Government of any
privilege of sovereign imunity. And once we've deci ded
yes, the Governnment did waive it, the Covernment has said
it can be sued, we don't continue to | ook at every issue
and say, oh, it's the Government, we're going to strictly
construe it somehow.

MR ROBERTS: The Court -- the Court has held
several times that statutes of limtations, as conditions
on the Governnent's waiver of its sovereign imunity,
shoul d thensel ves be -- be narrowy construed and has
applied it in -- in cases, for instance, involving a
situation where a private party clainmed that the
limtations period didn't run until an admnistration --
adm ni strative determnation had been made that there
woul dn't be -- that there was a -- was a |l oss and --

QUESTION:  Well, inthis sense -- in this sense
the Governnent actually needs |ess protection than the
private party because the Covernnent at least is in the
position where it can always pass a statute of
l[imtations --

MR ROBERTS: Yes, the Covernment --

QUESTION:  -- which -- and if you're -- you're

concerned about your liability 50 years out or something,
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| suppose you could pass a statute of linitations.

MR ROBERTS: The Covernment can do that and has
done it here, and the statute of limtations provides that
when the action first accrues, there are 6 years to sue.
And if -- if --

QUESTION:.  Well, but again, |I'mback to the
problem It -- it seens to nme that on contract |aw there
are two causes of action, anticipatory repudiation,

anticipatory breach, and breach. And you're conflating

t he two.

MR ROBERTS: 1In the -- in the ordinary
situation, if a private party -- let's -- if -- if | may,
let's -- can | pose a hypothetical? If -- if a-- if a

private party had prom sed that you could prepay, that the
other party could prepay at any time, and Congress passed
a statute that inposed restrictions on prepaynent, that
statute woul d be neither an anticipatory repudiation or a
breach, but woul d provide a discharge

And -- but if the private party had prom sed,

subsidiary to the promse that it would be prepaid at any

tinme, that there -- that notwithstandi ng passage of
legislation, that if -- if there was |egislation passed
that -- that -- excuse nme -- that the private party had

prom sed that |egislation wuldn't be passed or had

prom sed to i ndemmify, notwithstandi ng the passage of
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| egislation, then there would be a breach at the time the
l egislation is passed.

And the Government has to nake that prom se, and
petitioners have alleged that the Governnent made that
prom se here. That's what -- that's what they |ost on the
summary judgnent notion in the -- in the | ower court about
on the nerits --

QUESTION: | see that. | think I understand
your argunent. It doesn't work with the private party.
Your anal ogy isn't so great because it's not the private
party who can pass the | aw

But | think your argunment is that unlike private
contracts, nmany, many, nmany Governnent contracts have the
following problemin themwhich was in Mbil. Are the
parties here saying that if Congress passes a law, that
that -- all bets are off? Are they saying the Covernment
prom ses to do this, Congress's lawto the contrary in the
future notw thstanding? Wat's the prom se?

And here you're saying the promse was in their
viewwe will do this irrespective of Congress's new | aw
and their -- your viewis, no, it was conditioned on
Congress not passing a law. Is that right? O maybe |
have it backwards. But you're -- you're saying that in
Covernnent contracts, there is a pronise and there is an

i ssue whet her the Covernnent nmeans that prom se

Page 43

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W NP

N N N N NN B P PP R PP PRk
g A W N P O © 0 N O U » W N P O

I rrespective of what Congress does in the future.

MR. ROBERTS: Yes. That --

QUESTION: That's an issue.

MR ROBERTS: That's an issue, and then there's
a separate --

QUESTION:  And therefore, they're sayi ng what
t he Governnent neant was irrespective of what Congress
does, and you're saying no, it neant only if Congress
doesn't do to the contrary.

MR ROBERTS: On -- on the nerits -- on the
nerits, yes. But -- but --

QUESTION. On the nmerits. And you're saying
that kind of a contract issue is breached when Congress
passes the law to the contrary.

MR ROBERTS: Yes.

QUESTION:. kay. And that's special for
Gover nment .

And now all | would Iike on that is: A, does
that apply to admi nistrative regul ations too; and B,
what's the authority for that?

MR ROBERTS. Ckay. It would apply to
admnistrative regulations if -- if that was the -- the
I ssue whether the promse -- if -- if the issue was there
woul dn't be regulations -- different regul ati ons that

| nposed restrictions on prepaynent. It would apply to
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that and it would be breached at the time the regul ations
were promul gated. They have the effect of |aw

The authority for that is the -- is the
background principle that's -- that's recognized in the
Wnstar case, that's recognized in Bowen v. Posse, that's
recogni zed in --

QUESTION:. Al right. But if it's just a
background principle, I would worry about the practical
consequence being of people, particularly in real estate
contracts, having to study every regul ation, every statute
inorder to tell their clients what to do. Real estate
i nvestors are nervous people sonetimes. And -- and they
woul d say, ny Cod, | better bring a lawsuit and the | awer
woul d say, don't worry about it. This condition is never
going to arise anyway. Wo cares? And if it does, sue
t hen.

Now, that -- that's the practical thing | brought up
at the beginning, and if we're trying to say what's the
right legal principle, I think that practical problemis
rel evant.

MR ROBERTS. Ckay. And then to return to the
-- to practical considerations that -- that we think argue
in our favor on that side, that's because the Governnment
has a pronpt interest in -- has a -- has a strong interest

in a pronpt accounting of the costs of |egislative action.
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And it's particularly inmportant that -- it's -- it's
inportant that, one, that -- that a Congress close to the
Congress that enacts a statute be able to address the
consequences of the enactment. And it's also inportant

t hat Congress --

QUESTION:.  Wiich it could enact by repealing --

MR ROBERTS: -- be able to cause a --

QUESTION: It could enact -- the -- the Congress
that's close to the first one could say, okay, we'll
repeal it. And that's, M. Roberts, one of the major
problens | have with your argunent. You seemto say that
legislation is nmagic, and you can't have an antici patory
repudi ati on because when Congress has spoken, that's it.
But in this very case, Congress goes back and forth a
coupl e of tines.

MR RCOBERTS. Yes. Congress can repeal the
legislation, but it doesn't change the fact that during
the -- the period the legislation was in effect that
there's an alteration of legal rights, and there's al so,
if there was a promise that -- that the -- that the rights
woul dn't be changed, a breach during that time.

And al t hough Congress did -- although Congress
did repeal the statute here, it -- it's far less likely in
the ordinary situation that Congress is going to repea

statutes than it is that a private party is going to
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change its mind about its intention to repudiate a -- a

contract, and --

QUESTION. Wwell, M. -- M. Roberts, in the case
in which the Governnment, we'll assume, doesn't change its
m nd, your argunent in -- in response to Justice Breyer's

question seens to boil down to something like this. Pity
the poor Covernment as the contract breaker because it may
not know just how much damage it's causing. Therefore,

put a burden on the people harmed by the Governnent's
breach of contract to run inin a hurry and let the
Covernnent know early on just how rmuch danmage it has
caused.

Why shoul d the burden of the Governnent's breach
of contract be shifted entirely for limtati ons purposes
to the victins of the breach?

MR ROBERTS. W en -- when there's a present --
when there's a breach, the general principle is the
statute of limtations starts to run at the tinme of the
breach. It doesn't wait to run until --

QUESTION:  No, but your -- no, but your
argunent, as | understand it, is that because of the
CGovernment's pecul i ar power to pass |legislation, the
Covernnent shoul d not be in the position of the usua
contract breaker who nay be subject to an anticipatory

breach claimor an actual breach claimlater. You're
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sayi ng the Government shoul d be subject only to one claim
at the first nmoment that an anticipatory breach claim
shoul d be brought. And your argunent for saying that is

t he Governnent ought to have a right to nmake its victins
come in and tell it as early as possible how nuch danage
it has caused. Wy does the CGovernnent, sinply because it
has a | egi sl ative power, have that kind of a noral claim
that the private contract breaker does not have?

MR ROBERTS: There's this -- there's a -- a
very strong interest in pernitting the Governnent to -- in
permtting Congress to decide it wants to wap up the
costs of inprovident Federal contracts that they have --

QUESTION:  Then why don't we let Congress -- why
don't we |let Congress survey through the departments of
t he Governnment how many contracts it has entered into or
guaranteed and tote up the danages in advance? The
CGovernment has access to this information if it wants to
get it.

MR ROBERTS: The -- the Government doesn't know
who's going to sue, for one. And so -- so it -- what this
rule does is --

QUESTION:  In other words, the Governnent nay

get off alittle cheaper if it puts the burden on the

Vi cti ns.
MR ROBERTS: Well -- well, it -- there's a
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di spute here as to whether the contract made this pronise
or not, and the CGovernment doesn't -- doesn't know how
that dispute is going to be resolved. W don't believe
that -- that there was a prom se that prepaynent woul d not
be subject to subsequent |egislation.

QUESTION:  Well, certainly general contract |aw
is not -- you know, you could say it fromthe point of
view of general contract law, it's inportant that people
who breach contracts know as soon as possi bl e how nuch
damage they' ve done, but obviously that doctrine has not
commended itself in the area of general contract |aw

MR RCOBERTS: Well, when they breach a contract
and it's a breach, the statute of Iimts does start to run

and the rule is that even if the damages can't be fully

ascertained, that -- that the statute of linmtations run.
And that's true with -- if -- if there was a contract
between one party to -- to enploy another party for the

other party's life and that contract was breached, the
statute of limtations would run at the date of breach
even though it wouldn't be possible with certainty to know
the length of the danages. A -- a contract for a breach
of warranty of merchantability --

QUESTION: | think it's so hard to look at this
as an actual breach if we take it on the assunption there

was a contractual right of prepaynent on demand by the
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borrower. | would think norrmally you would wait and see
if and when there was a request for repaynent -- or early
payrment, and you woul dn't really know that, of course,
with a -- the owner of real estate who goes out and he
gets a lowinterest |oan fromthe Covernnent to devel op
it. Now, if interest rates decline belowthat lowrate in
the future within the 20-year period, then he mght well
want to go have early paynent so he can get an even better
deal. But if interest rates are going higher, there's no
incentive for himto. | wouldn't think you'd treat it as
an i nmmedi at e breach because the Congress attached new
conditions to the circunstances of the prepaynent.

MR RCOBERTS: Even under the scenario you posed
that -- that there wasn't an incentive to prepay right at
the noment, there's still a -- a change in what -- in --
in the loan that petitioners have, and it's a | oan where

they no | onger have that option to prepay with unfettered

QUESTION. No. As | read the legislation, there
still is consideration of the possibility of prepaynent,
but there are sone new conditions i nposed whereby the
CGovernment tries to assure itself that there will still be
a certain nunmber of |owincome housing units out there on
t he market.

MR ROBERTS:. Yes, Your Honor, but petitioners
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here aren't conpl ai ni ng about the fact that they're
ultimately not able to prepay. They're really conplaining
about the -- about the restriction in the circunstances
under which they prepaid, and -- and that's reveal ed by
their conplaint where not all -- even -- petitioners have
-- have submitted requests for prepaynent. And sone of

t hem have accepted incentives with -- and w thdrawn their
requests. So, if they were conplai ni ng about not being
able to prepay, they woul d have gone through the whol e

ELI HPA process to see whether they -- they coul d prepay.

QUESTION: Vel |, apparently at sone point there
was a request to prepay. Right?

MR ROBERTS. Some petitioners have nade
requests to prepay. Not all petitioners have nade
requests to prepay.

QUESTION:  The -- but -- but petitioners -- some
of the petitioners in this case.

MR ROBERTS: Sone have but not all petitioners.

QUESTION:  Have nade a request to prepay and
it's been refused. Now, at that point, presumably, we can
see a breach.

MR ROBERTS: At that point, there's an
exacerbation in our view of the -- of the previous breach
because it's an application of the restrictions that were

i nposed and that were inposed, according to petitioners
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allegations, in violation of the Covernnment's prom se not
to inpose them But --

QUESTION:  Coul d you seek declaratory relief to
determine your liability?

MR ROBERTS: At the time of the --

QUESTION:  The legislation is passed. You're
concerned that it mght cause sonme nonetary liability some
years hence. You seek declaratory relief that this is not

a breach of the contract.

MR ROBERTS. | suppose that the Covernnent
could -- could do that. I'mnot -- | -- you know, | don't
know for sure, but | don't know any reason why -- why --

QUESTION: Let's see if this is a quick anal ogy,
and you may not know the answer. | promise you in a
contract to give you an option to | ease ny beach house
every year for the next 15 years, and | al so prom se not
to nmake a contract disabling nyself fromcarrying that
out. | enter into a contract with himthat does disable
nyself fromcarrying that out. 1Is that an i medi ate
breach or is it anticipatory?

MR ROBERTS: An i mmedi ate breach, Your Honor.

QUESTION: It is imed ate?

MR ROBERTS: It's an inmediate breach. Do |

have sonething that -- that says --
QUESTION:  Yes. | mean, that's pretty
Page 52
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anal ogous.

MR ROBERTS. No.

QUESTION:  That's pretty anal ogous to the
case --

MR ROBERTS: Yes. | don't --

QUESTION:  -- that you were bringing up.

MR ROBERTS: | don't think that -- that the
case -- | don't have a case one way or the other on that

proposi tion.

QUESTION: | think you'll find it's an
antici patory breach.

MR RCOBERTS. But -- but ordinarily --

QUESTION:  If that is an anticipatory breach --

MR ROBERTS: |f you didn't nake any -- any
other promise at all, it would be an anticipatory breach.
| agree with you. But you woul dn't have need to nake that
ot her prom se because the -- because it woul d be presuned
that you woul dn't take action that would -- you woul dn't
be excused by taking action that nmakes it inpossible for
you to perform But -- but that presunption doesn't apply
in the case of the Covernment and |egislation because of
the --

QUESTION:  And your whol e case hinges on that,
that the Covernment --

MR ROBERTS: Well --
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QUESTION. -- is really different because of
this. Now, if | believed that the Government -- and |I'm
not -- I"'mnot saying I do -- that the Government was
really different for that reason, then this is a unique
ki nd of case and maybe we shoul d have a different rule as
to when you have to sue. | mean, if it's unique for that
pur pose, nmaybe it ought to be unique as to whether these
peopl e who don't know what their damages are at this point
have to sue right away or it can wait until -- until they
-- they submt their request for prepaymnent.

If it's unique, we'll adopt a unique rule for

it. Wuld that make you happy?

MR ROBERTS: Al -- all | can say to that, Your
Honor, is that -- that there are nany situations in which
damages cannot be ascertained fully. |In fact, there are

situations in which courts have confronted situations
where the damages can't -- no measurabl e damages coul d be
found at all at the time of breach, and they hold that it
-- it runs fromthe breach.

And the -- the policy argunents on our side are
the -- the Government's interest in a pronpt accounting,
in being able to wap things up and in not having --

QUESTION:  Well, but the CGovernnent has --

MR ROBERTS. -- to wait for 50 years to know --

QUESTION:  But the Government should want to
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have sone rules out there that woul d encourage it to be
able to deal with people on a comercial basis in sone
areas. You nmght want to be able to buy certain things
fromthe private sector or to engage in | oan agreenents.
And to adopt the kind of proposal you're naking

di scourages anyone fromdealing with the Governnent. It's
a very peculiar rule.

MR ROBERTS: | -- | don't think it discourages
them Your Honor, because they -- they can sue and their
darmages are neasurabl e, and they can get the damages. The
l'i kelihood that interest rates are going to go up or that
interest rates are going to go down and -- and ot her
possibilities are -- are reflected in the -- in the change
in the value of the | oans and they're neasurabl e at that
tinme.

And -- and if petitioners think they m ght be
able to prepay later, subject to the restrictions, so they
woul dn't be injured in that way, they can sue, get their
darmages and then they' Il be subject to the restrictions in
t he program

And if they prepay and -- and the restrictions
don't prevent themin any way from prepayi ng or don't
impose any limtations on them then they've gotten the
damages for what they've lost and they al so get the

ability to prepay.
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QUESTION:  Thank you, M. Roberts.
M. Eckland, you have 2 ninutes renaining.
REBUTTAL ARGUVENT OF JEFF H ECKLAND
ON BEHALF OF THE PETI TI ONERS

MR ECKLAND: Thank you, M. Chief Justice. My
it please the Court:

The CGovernment has not been able to cite to one
case in which a congressional statute has been treated
differently, in other words, that it constitutes an
i medi ate breach of a contract.

In the petitioners' briefs, we have a total of
si x cases that nake the distinction betwen a
congressional statute as being merely a repudiation and
the breach not occurring until there has been sonme adverse
agency action. In the Court of Federal Q ains, we've got
Plaintiffs in Wnstar-Rel ated cases, Bank of Anerica, and
Conoco. The Federal Grcuit Court of Appeals, Far West,
Schism and Stone Forrest. And two of those cases,
Plaintiffs in Wnstar-Rel ated cases and Bank of Aneri ca,
dealt with the statute of limtations and have ruled in
favor of the petitioners' position advocated here.

Congress nakes policy. It directs agencies what
to do, and petitioners maintain that in that sense it is
no real different than a board of directors of a

corporation. A board of directors can direct the CEO or a
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program nmanager not to performa contract, but that
directive or that change in bylaw by a board of directors
does not constitute a breach. It's nmerely a repudiatory
act. The -- the breach does not ripen unless and unti

t he program manager or CEO actually fails to performat
the time that performance comes due.

Here it's clear that since the petitioners can
reach their central right of opting out of this program
upon prepaynment -- and the statistics showthat -- it
can't be that the statute is an i mredi ate breach. A
breach occurs only if and when the agency acts and denies
a prepaynment request.

In closing, Your Honors, petitioners here
understand that as U S. citizens they have an obligation
to followthe law and to know the law. But here the
Covernnent enticed the petitioners into this program by
hol di ng out a 50-year option term only to withdraw it
upon the tine that the petitioners built the properties.

If the Governnment is not willing to give the
petitioners the benefit of their bargain, fundanenta
considerations of fairness at least require that they get
the benefit of the doubt and that these ordinary
principles of law regarding the accrual of breach of
contract and takings clains should be able to be invoked

by the petitioners such that they do not need to file suit
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unl ess and until their clains accrue.

CH EF JUSTI CE REHNQUI ST:  Thank you, M.
Eckl and.

The case is submtted.

(Whereupon, at 12:02 p.m, the case in the

above-entitled matter was submtted.)
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