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PROCEEDI NGS
(11: 02 a.m)

JUSTI CE STEVENS: We will hear argunment in No.
01- 1420, Washington State Departmnent of Social Services
agai nst the Guardi anship Estate of Daniel Keffeler.

General -- is it Gegoire or Gegory?

ORAL ARGUMENT OF CHRI STINE O GREGO RE

ON BEHALF OF THE PETI TI ONERS

M5. GREGO RE: Gregoire.

QUESTION: G egoire. Thank you.

MS. GREGO RE: Justice Stevens, and may it
pl ease the Court:

The question presented in this case is whether a
representative payee, appointed by the conm ssioner of
Soci al Security, violates the anti-alienation provision of
42 U. S. C., section 407(a), when it uses Social Security
benefits to pay for the beneficiary's current naintenance.

The plain text of section 407(a) answers this
guestion, and the answer is no.

Section 407(a) provides that benefits are not
subj ect to execution, |levy, attachnment, garnishnment, or
ot her | egal process. The departnent here does not use
conmpul sory | egal process to obtain benefits. |Instead, the
departnent is appointed representative payee by the

conmm ssi oner, pursuant to 42 U.S.C., section 405(j), and

Alderson Reporting Company
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as payee, the departnent is under the supervision of the
conmm ssi oner and uses the benefits to pay for the current
mai nt enance of the beneficiary in accordance with the
Soci al Security regul ations.

In short, when | ooking at the statutes as a
whol e, 407(a) does not prohibit that which is expressly
aut hori zed by 405(j). The purpose of 407(a) is to ensure
that Social Security benefits are available to pay the
beneficiary's current mai ntenance by preventing creditors
fromtaking those benefits. Legal process, as referenced
in 407(a), is the neans by which a court, agency, or
official authorized by -- by | aw conpels conpliance with
its demands. It is conpulsory |egal process.

Here there is no |l egal process. The
representative payee here stands in the shoes of the
beneficiary, sharing in the cost of care, consistent with
the Social Security regul ations.

QUESTION: Can a set-off ever be |egal process?
Suppose there were a tax indebtedness by the beneficiary.
Could the State just under -- assuming that its set-off
principles allowed it, could the State sinply take sone of
the beneficiary's noney fromthe Social Security and set
it off against the tax debt?

M5. GREGORE: |If -- the violation of 407(a)

comes in -- conmes into play when there's a | egal process

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that actually attaches to those Social Security benefits.

QUESTION:  So you woul d say there's no 407
violation in that event.

M5. GREGO RE: Correct.

QUESTION: Al though | presune there would be a
cause of action against the State for -- for not behaving
properly as the -- what -- what is the -- the --

M5. GREGO RE: Representative payee?

QUESTION: As the representati ve payee within
t hat --

M5. GREGORE: | believe that's true, Justice
Scalia. The questions that have been presented here by --
by the respondents are 405(j) questions as to whether the
representative payee acted accordingly within their
purview. Here there is full conpliance with the Soci al
Security regulations. In this particular instance, the
department is duly recognized as a representative payee
subj ect to supervision, having to submt constant reports
and annual reports and accounting system and there are
audits that have been perfornmed on the departnment. It is
acting in accordance with 405(j) as rep payee.

QUESTION:  And why -- why is 405(j) not at issue
her e?

M5. GREGO RE: Well --

QUESTI ON: Because those points are raised, of

Alderson Reporting Company
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course, in the -- in your opponent's brief.

M5. GREGO RE: Yes, Your Honor, but if you -- if
you |l ook at the conplaint in this particular case by -- by
the respondent, if you | ook at the certification of the
class that's present here, if you |ook at the hol ding
bel ow, in every instance the question presented is whether
a representative payee duly appointed can use the benefits
for the cost of care of the beneficiary. W think the
plain text of 407(a) says the answer is there is no
vi ol ati on what soever

QUESTION:  General Gegoire, I'd like to just
find out if -- let's say we accept your argunent this is
not a 407 case, and then the question is put, but there
are all eged m sappropriations here. For exanple, there's
sonme suggestion of double dipping and there's sone other
things which may or may not be right. | don't know that
there is such a thing as a right of any individual to go
after the representative payee. | thought that was
sonething within the Social Security regs. | thought |
heard you say, oh, yes, but that's not a 407 claim That
woul d be a 405 claim And | was not aware that there is
such a thing apart fromthe adm nistrative process. |Is
there some right to sue eventually in court under 4057

M5. GREGO RE: What the Social Security Act

provides is one of two things. |t can be done by the

Alderson Reporting Company
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conm ssioner by the renoval of the representative payee if
they have violated. It can be done by a court. But the
remedy, if -- even if done by a court, is back to the
comni ssioner to renove the representati ve payee and
appoi nt one that would act in -- in accordance with the
regul ati ons.

Here, while there are allegations --

QUESTION:  And who -- who can invoke the court's
assi stance? The --

M5. GREGO RE: An individual, the -- the
beneficiary coul d.

QUESTI ON:  The beneficiary can?

M5. GREGO RE:  Yes.

But here, all of those allegations, one, are not
contai ned within the hol ding bel ow, but nost inportantly,
there is no record to find any violation of 405(j) in this
case whatsoever. To the contrary. The departnent here
has acted absolutely consistent with the Social --

QUESTION:. May | ask you this question rel ated
to that? Do you agree with the position asserted in the
dissent, with the State court?

MS. GREGORE: W -- we do not, Your Honor. W

believe the -- the dissent is wong on -- on two bases.
One, the -- the court bel ow suggested that there was sone
use of -- of benefits for past debt --

Alderson Reporting Company
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QUESTION:  Ri ght.

M5. GREGORE: -- when in fact there -- that is
not the case here and there is no finding to that effect
by the | ower court.

QUESTION: No finding. Wre there allegations
to that effect?

M5. GREGCORE: Only after the -- the remand
and -- and the supplenental brief that was submtted in
the State suprene court.

But there -- in this particular case, what
happens, by way of clarification, is when the State of
Washi ngton gets a |unp sum check for an individual whose
SSI, Social Security Title XVI application has been
pendi ng, they will then use that check to pay current
mai nt enance for those nonths for which 'the child was
deened eligible for SSI and was receiving foster care up
to a maxi mum of 6 nonths. That is considered current
mai nt enance, not past maintenance. W think the -- the
concurring opinion was confused by that.

Secondly, the concurring opinion says, you --

QUESTI ON: Excuse nme. Wiy -- why do you say it
is considered current and not past? You -- you just
decide 6 nonths is a reasonable currency criterion?

MS. GREGO RE:  No.

QUESTION. O is it a regulation or what?

Alderson Reporting Company
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MS. GREGO RE: It is. It is, Your Honor
Justice Scalia, what the Social Security regul ations put
in place with respect to Title XVl benefits, SSI, that
anyt hi ng beyond 6 nonths by Social Security itself is put
into an account and allowed to accunulate interest. It
cannot be used for the current nai ntenance of the child.

And the second basis -- Justice Stevens, the
second basis that we think was wong in -- in the
concurring opinion is where she finds that you have to
|l ook at the extras for the child first, over and above
current maintenance, and that we submt to you is in --
contrary to the Federal regulations thenselves, 20 C F. R
404. 2040, which expressly provides that you ook first to
the current maintenance. That's the very purpose behind
both Title Il and Title XVI, first to the current
mai nt enance, and then you guess -- within the broad
di scretion accorded a representative payee, you may | ook
to see if there are extras to which those nonies could be
spent.

Here, the Departnent of Social and Health
Servi ces uses the benefits for both, and the record
verifies that.

But et ne bring to the Court's attention what
we' re tal king about here. W' re tal king about children

who arrive in the State's custody through a juvenile court

Alderson Reporting Company
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proceedi ng, havi ng been abandoned, abused, or negl ected.
They are subject to the jurisdiction of the juvenile
court, and then those children are assessed by an

i ndi vi dual service plan as to what their needs are. And
what happens when that assessnent takes place is their
needs are being net by the departnment.

In fact, the average paynent for foster care for
a SSlI child is $1,776. The average anount that an SSI
benefit would be is sonething short of $500. And the base
foster care anmount is sonething short of $500. The fact
is the special needs of these children are being net so
their lives can be turned around, they can go back out and
be productive nenbers of society --

QUESTION:. Well, I -- 1 think we're all
interested in the needs of the children.

In sone cases, though, | take it that the --
that the Social Security paynents are being applied to
rei mburse the State for sonmething the child would get for
free anyway.

M5. GREGO RE: We don't submit, Your Honor -- we
think that's wong. The fact that these children are --
are getting foster care doesn't nean it's free. 1In fact,

t he expectation of both Social Security --
QUESTION: Well, | nmean free in the sense that

the State would pay for it anyway.

10
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MS. GREGO RE: Your Honor, there is an
expectation in State |law and an expectation in the Socia
Security Act that -- that what this noney is to be used
for is the current maintenance of the child. What would
be the difference if we were to submt that it's free in
the home of a parent? A parent surely -- and under
Washington State |aw -- absolutely is obligated to pay for
the child' s care and mai ntenance. Are we then to suggest
that anytinme a child in the home of a parent gets SSA or
SSI, it can't be used for current maintenance because the
parent has to use their own funds for that purpose?

QUESTION:  Well, but we're tal king about the --
the State has a certain -- has assuned a certain
obligation and made certain paynents. And in the event
the representative payee is soneone other than the State,
the State is going to pay -- pay those benefits and -- and
the SSI will be available for other purposes. So it's --
it's not necessarily always in the best interest for the
chi | d.

M5. GREGO RE: But, Justice Kennedy, that would
be -- that would be the case with a parent. A parent is
obligated to pay for the current mai ntenance of the child.
Does that nean they can never use their SSA or SSI benefit
for the child for the current maintenance of the child?

We think not. Consistent with the very purpose of the

11
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Soci al Security Act, is -- these nonies are to ensure that
that child gets a mninmumincome to pay for their current
mai nt enance. The State shouldn't be treated any different
here than a parent would be treated.

QUESTI ON: General Gegoire, can | ask you about
the person who started all this? As | understand it, the
-- the grandnother that the State was trying to displace
as representative payee refused to pay anything for the
child' s current nmaintenance. She was putting it away in a
kitty for the child s college education. And | suppose
her theory was the State is going to pick up the tab
anyway, so | think the best use for these Social Security
benefits is to put themin a bank account so one day he
can go to coll ege.

I's -- and | understand there were two attenpts
to replace her because she was not spending the noney on
current maintenance.

When the -- when the social service agency is
not the representative payee but a relative who doesn't
have custody is, is there any neans of getting those
Soci al Security benefits used for the current naintenance?

M5. GREGO RE: Not by | egal process, Justice
G nsburg, which was a | esson | earned by the grandnother,
Wanda Pierce, in this case. The departnent wongfully

attenpted to get at the Social Security benefits by |egal

12
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process. That's why there is no appeal of the specific
Danny Keffel er case.

QUESTION:. Wiy is it wong? | nean, this noney
is there to pay for the child' s care and mai ntenance. |If
the grandnother won't pay it, why couldn't the State go to
HHS and say, appoint us?

MS. GREGORE: Well, you --

QUESTION:  Why woul dn't they do it?

M5. GREGO RE: You could. The issue is a 405(j)
i ssue. The issue is whether that person should be paying
for the current maintenance of the child.

QUESTI ON: Why shoul dn't they?

M5. GREGO RE: They should. But what happened
in this particular case is Washington State has a specific
statutory provision that says if the child has a guardi an,
the State cannot go in there and then ask to be
representative payee. So there's a violation of State
I aw.

QUESTION:. Ch, | see. So there's a
particular -- a particular State |aw --

M5. GREGO RE: Correct.

QUESTION: -- that stopped that.

M5. GREGO RE: Correct.

QUESTION:  Ckay. So --

QUESTION: Is that the basis on which the ALJ

13
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ruled? | thought that was within the Social Security
structure.

M5. GREGO RE: The ALJ in the case of Danny
Keffeler said that there was no finding that she had
wongfully used the benefits, but went on to suggest at
the end that the State hadn't done anything like subnmt a
bill to her showi ng an expectation that she was
responsi ble to provide for the benefit and care of this
chi | d.

QUESTI ON:  But that wasn't under State |aw, was
it? That was -- that was a Federal --

M5. GREGO RE: That's correct, Justice G nsburg.
The point being --

QUESTION:  Then that's what creates the probl em
because if you have a State |aw and the grandnot her just
says, no, |'mnot going to pay this noney, which | woul d
have thought was earmarked for that purpose, pretty mnuch,
and they won't do it, and then you say, okay, appoint us,
and the State says, no, we -- we cannot appoi nt oursel ves,
and then you say to the grandnother, well, pay us, well,
then you really are a creditor in respect to that.

M5. GREGORE: Well -- and specifically what
happened in the case of Danny Keffeler, when the State
attenpted | egal process against Wanda Pi erce, that was

wong. That was a violation of 407(a) --

14
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QUESTION:  And you're in an anonal ous situation,

aren't you? | nean, here -- here you have -- if you -- if
you -- you're a creditor in respect to the grandnother who
won't pay. | -- 1 don't quite see howto work it out.

There's going to be an anomaly no matter what you do.
You're a creditor in respect to the grandnother, so you
can't force the parents to pay. And you can't go and ask
HHS to appoi nt you because of the State law. And then
there you are in those instances where you did manage to
get yourself appointed, and you're now trying to reach a
different result than would be there in the other cases.

M5. GREGO RE: But Justice Breyer, the renedy is
the State could go to the Social Security Adm nistration
and ask themto consider an alternative representative
payee for the child in this case because Wanda Pi erce was
not providing for the current maintenance of the child as
we believe she shoul d.

W believe --

QUESTION: And she might have if she had to care
for the child. |If she -- if the representative payee --
if the child is in the custody of the representative
payee, then the representative payee has to pay for the
chi | d.

M5. GREGO RE: Under State |aw, we believe the

representative payee should pay for the current

15
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mai nt enance of the child whether in the custody of that

i ndi vidual or not. The renedy, however, is not by |egal
process 407(a), but the renedy is 405(j) process by going
to the Social Security Adm nistration and asking --

QUESTION:  Which gives it -- there's no role for
the State court in that.

MS. GREGO RE: Correct.

QUESTION: In that 405(j) process. It's all
Feder al .

M5. GREGO RE: That's correct.

And with that --

QUESTI ON:  And under 405(j), when you go to the
Social Security Administration, its options are what?

M5. GREGO RE: To renove that individual as a
representati ve payee and appoi nt anot her.

QUESTI ON: Put you in.

M5. GREGO RE: If -- unless we have a State | aw,
as | indicated in the specific case of Danny Keffeler,
woul d not all ow us because she was naned guardian. That's
correct, Your Honor.

Wth that, | would like to reserve ny renaining
time for rebuttal.

QUESTION:  Very well. Thank you.

Ms. Mllett.

ORAL ARGUMENT OF PATRICIA A M LLETT

16
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ON BEHALF OF THE UNI TED STATES
AS AM CUS CURI AE, SUPPORTI NG THE PETI TI ONERS

MS. M LLETT: Justice Stevens, and may it pl ease
the Court:

There is no question that the use of Soci al
Security benefits to pay for current mai ntenance needs by
a beneficiary or by a parent as representative payee is
pernmitted under the Social Security Act. There is no
reason that the identical use of funds would suddenly
becone a prohibited alienation of Social Security benefits
just because it's done by a State as representative payee.
The anti-alienation provision of the Social Security Act
prohibits the use of judicial processes or simlar
coercive processes to divert funds away from neeting the
needs of a beneficiary. But there's nothing in the text
or the purpose of the anti-alienation provision that
supports the Washi ngton Suprene Court's conclusion that it
prohibits particular types of paynents and expenditures of
funds that the representative payee provision of the
statute specifically permts.

And that is because -- it's very inportant to
understand that when a State serves as a representative
payee, it does not receive funds, and it does not spend
funds as an interposing claimant or creditor. |Instead,

under the Social Security program it steps into the shoes

17
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of the beneficiary. It cannot act unilaterally. It has
to be appointed by the conm ssioner and, once appoi nted,
must act pursuant to the comm ssioner's direction,
supervi sion, and control.

QUESTION: Is -- is the issue of whether there
was conpliance with section 405(j) properly before us, do
you t hi nk?

M5. MLLETT: No, it is not, Justice O Connor
The question presented is limted to the violation of the
anti-alienation provision 407(a). The conmplaint in this
case is limted to 407(a). |If you look at the joint
appendi x, page 118, specifically the -- the claimfor
relief, the aforesaid actions violate 42 U S.C. 407, no
al l egation of violating 405. And there would be no basis,
| don't think, for the class action. The class action
al | egations were based on this general rule of the 407
violation. |If there's particular allegations of msuse in
particul ar cases for particular children, that would be a
m suse claim It should first be brought to the Social
Security Adm nistration.

QUESTION: Do -- do beneficiaries of SSI funds
have a Federal right that they can enforce through a
section 1983 action to have the representative payee act
in their best interests?

M5. M LLETT: Wat they would do is bring --

18
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bring a conplaint. |If you're -- if you're a beneficiary
and you're dissatisfied with the way your payee is
spendi ng your noney --

QUESTI ON:  Ri ght.

M5. M LLETT: -- then you can bring a conpl ai nt
with the Social Security --

QUESTION:. Whuld there be alternatively sone

| awsuit open --

M5. M LLETT: They -- | think --
QUESTION:  -- under 1983?
MS. MLLETT: 1|'mnot sure whether under 1983,

but you could bring certainly a State | aw conversi on out
-- suit against soneone if you thought that they were

m sappl yi ng your funds. And -- and | assune you're
tal ki ng about 1983 because we're tal king about the State
as --

QUESTION:  Ri ght.

MS. M LLETT: -- payee, but the vast mgjority of
representative payees are private individuals.

QUESTI ON:  Does -- does the State have any set-
off rights that private entities don't? Suppose a private
person were the representative payee. Do they have the
same sort of set-off rights for other debts as the State
does?

MS5. M LLETT: Nei t her -- nmake sure | understand

19
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what you're tal king about by set-off. But neither private
nor State officials would have the right to set off nobney
against -- on -- on their owm unilaterally to --

QUESTION:  Well, I'mjust tal king about 407 now.
I"mjust tal king about 407. Because the attorney general
indicated that the State could, so far as 407 is
concerned, set off a tax debt.

M5. MLLETT: | didn't understand that to be her
-- her response. But if -- but, first of all, you have to
ask how you come into possession. To undertake an offset,
you sonmehow have to be in possession of the Socia
Security check, and the State and private people woul d not
come into possession of that check unless they're
appoi nted as a representative payee.

QUESTION: |I'massunming there -- nmy -- ny
guestion is whether -- what I'"'mtrying to explore is
whet her the State has sone speci al advantages that other
representative payees mght not in the area of being -- of
being allowed to make certain set-offs to take certain
funds. Because if that's so, then it sounds nore |ike
| egal process. That was the --

M5. MLLETT: |I'msorry. | msunderstood your
guestion. | didn't know that they had been appoi nted
representative payee.

Once you are a representative payee, the State

20
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and a private payee are in the same position in that when
it comes to reinbursing yourself for past debts, as
opposed to neeting current mai ntenance needs, the -- you
-- you are subject to the Social Security Administration's
rules. They have specific POVMS and regul ati ons on paynent
of past debts and --

QUESTION: In other words, the State of
Washington is not relying here on any special statutory
authority for set-offs that's applicable only to a State.

MS. MLLETT: No, it is not.

What's inportant to understand here -- and |
think one of the prem ses for respondents' position is
some confusion about the difference between current
mai nt enance and past debts. Past debts are defined both
in a POMS, the -- the interpretive manual done by the
Social Security Administration, but also in the
regul ati ons on page 216 of the petition appendi X,
402.2040(d), when it tal ks about clains of creditors to be
paid by a representative payee. It -- the limtationis
on clains that arise prior to the first nonth for which
you becone entitled to benefits. That's what a past debt
is. It would be reinbursed by a payee.

Any debts that arise after you start receiving
benefits are current nmmi ntenance costs. So if | get a

benefit check for January but for adm nistrative reasons
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the State does not pay ny bills for that nonth until
March, that's not a reinbursenment. That is paynent of
current mai ntenance by the January check for January
costs.

QUESTION:. May | -- may | ask you a question
about mechanics here? Just the facts are a little hard
for me to understand at tinmes. As | understand it, many
of these children are in foster hones and the foster
parents are paid by the State. |Is the State agency that
pays the foster parents the same agency that receives the
Federal check?

M5. MLLETT: Yes, it is. There are two
different units within -- it's the departnment -- in
Washington, it's the Departnment of Social and Human
Services that --

QUESTION:  And the second question | had --
there's a lot of discussion in the briefs about sonething
call ed sweeping, which | don't understand. Wuld you tel
me what it is?

Ms. MLLETT: Well, I'mafraid it may have
di fferent nmeani ngs dependi ng on whom you ask the question
to. But as -- as it's discussed by the Court here, the --
our understanding is that it -- it is this confusion about
rei nmbursenment and current nmi ntenance. Wat Washi ngt on

was doing was it would get a check in May that would be a
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| unp sum paynent for February, March, April, and May. And
it would go back and apply February's -- the -- the
percentage of that |lunmp sum check that was for February to
the February expenses, March to the March expenses. That
is the account sweeping that's tal ked about in the Court
here and that's all that the record tal ks about.

That is not inpermssible. That is, under our
view, the use of -- use of this -- proper use of these
benefits for current maintenance. The fact that for
accounting reasons it happens 4 nonths | ater doesn't
change anyt hi ng.

Now - -

QUESTION: What if it happens --

QUESTION: What if it happens 7 nonths --

QUESTION: -- even 6 nonths later?

QUESTION: -- 7 nonths --

QUESTION: Yes. |Is there a 6-nonth cutoff on
t hat ?

MS. MLLETT: Wth respect to the SSI, the Title
XVl benefits, there is -- there was after October 1996,
and that's why there's sonme confusion because this case
spanned that bridge. But as of October --

QUESTION. It's a little conplicated, doesn't

MS5. M LLETT: There's a lot of conplicated
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t hi ngs here.

But the -- but -- but for that reason, the fact
t he conm ssi oner has been adm nistering this program and
the representative payee's programsince it started in
1939 and it has recogni zed and endorsed the practice of
all 50 States having foster care agencies doing this as
not violating the anti-alienation provision is, | think,
very inportant to keep in nmnd and that adopting the
definition of anti-alienation provision, using that to
police allegations of m suse under the representative
payee system woul d be very confoundi ng and confusing to
the system

QUESTION: My | ask you one question | asked
the attorney general too? Do you also disagree with the
analysis in the dissenting opinion?

M5. M LLETT: Yes, for -- for two reasons.

QUESTI ON: The sane reasons she gave.

M5. MLLETT: Well, yes, | think it has again
t he confusi on about past reinmbursenments which could stil
be for current maintenance and the paynment of past debts.

But the other thing that the Washi ngton Suprene
Court's concurring dissenting opinion did was it said you
could -- you could pay for maintenance, but first you have
to pay for special needs. That gets it exactly upside

down.
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The -- there's nuch concern here about the best
interest -- the best interest test here, but the best
interest is a regulatory test designed to inplenent the
pur pose of these benefits. And the purpose of these
benefits in the case of Danny Keffeler, Title Il benefits,
is just to replace the inconme stream of the |ost parent.
That parent is legally obliged to pay child support to the
State of Washington. Al Washington is doing is what his
not her woul d have been legally obligated to do under --
under State law with that sane income. So it's consistent
with the purpose of these benefits to use them for what
they're doing. The SSI benefits are m ni numincone,
establish a mninmumfloor. Al that Washi ngton has said
i s when the Federal Governnent --

QUESTION:  But, of course, there's -- there's a
statutory restriction on what the -- when the noney cones
fromthe Federal Governnent that does not apply when the
noney cones fromthe famly.

M5. MLLETT: On?

QUESTI ON: 407.

M5. MLLETT: That's right. But it's inportant
-- it's inportant to understand the limted role of 407.
It said you can't conme get these benefits, but it doesn't
nean that -- that debts and obligations to pay can't arise

and that you can't enforce, against the parents who may
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have ot her income, child support through other nechanisns.
You just can't cone after, through a |egal process, the
Soci al Security benefits.

Thank you, Justice Stevens.

QUESTI ON:  Thank you very much.

Ms. Rosebor ough.

ORAL ARGUMENT OF TERESA W ROSEBOROUGH

ON BEHALF OF THE RESPONDENTS

M5. ROSEBCROUGH: Justice Stevens, and may it
pl ease the Court:

| think the Court's questions have hit on the
key issues here, and 1'd like to point out what | believe
to be the errors in the State of Washington and the United
States' analysis in this case.

| agree with Ms. MIlett that the Soci al
Security benefits that the State receives as
representative payee on behal f of these children indeed
belong to the children. And in its role as representative
payee, the State essentially steps into their shoes to use
the benefits to serve their best interests.

The regul ati on-mandated transfer froma State
trust fund account, which is the account in which the
State deposits the children's funds when they are
received, to the State treasury occurs in the State of

Washi ngt on because of the operation of the State statute
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and two regul ati ons, one superseding the other, that
mandate that the State shall use those benefits to
rei mburse its previously advanced costs of care.

There's a singular exception in the regul ations
that permts a State to advance costs of care to a Soci al
Security disability recipient and then |later seek
rei mbursenment out of the paid disability benefits for that
care, and that is found at 42 U S. C., section 1383(9g)(1).
That provision specifically provides an exception to the
operation of section 407(a), and provides that where
appropriate agreenents are in place between the State and
the comm ssioner of Social Security and between the State
and the individual, that a State may advance costs of care
in the period between the application for benefits and the
date on which benefits are received and then seek
rei mbursenment out of the Social Security funds for that
period of interimassistance.

Apart fromthat exception, the use of Socia
Security benefits to reinburse previously advanced costs
of care or public assistance is the paynment of a debt
wi thin the neaning of the Social Security regul ations.

QUESTI ON: Ms. Roseborough, | want to nake sure
that | understand what you're saying because it seens to
nme you're telling us the Social -- the food and shelter

and cl othing nust be provided to the child today and
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tonmorrow and the next day. So the State is paying for
that i mrediately, directly. The Social Security check for
that nonth conmes in a little later. It cones in a nonth
later. |If | understand what you' re saying correctly, when

the State takes the check which it gets in March for

services rendered in January, it cannot use the -- that
check to pay itself back for services it rendered in -- in
January. |s that what you're saying?

M5. ROSEBOROUGH: Yes, Your Honor. It cannot
use that check to pay itself back for services rendered in
March or January w thout conplying with the Socia
Security rules and regul ations applicable to the authority
to pay a debt.

QUESTION: Why isn't the sane thing true of the

guardi an who's been appointed the -- the desi gnated
beneficiary? Wen a guardi an gets noney, the -- the
guardi an rei nmburses hinself for past expenses. |[|s that

al so the paynent of a past debt?

MS. ROSEBOROUGH: It absolutely would be the
paynent of a debt -- past debt, and it would be subject to
the sanme restrictions.

QUESTION:  Why isn't the sane thing when you
have an EZ pass if you go through the tolls? One of the
ki ds buys an EZ pass and unfortunately it shows up on his

credit card a nonth | ater.
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M5. ROSEBOROUGH: Then the representative payee,
having in its possession funds belonging to that child,
makes a determ nati on whether or not that is a debt that
shoul d be paid in the best interest of the child or not.

QUESTION: But if they had to put up a deposit,
for exanple, the State couldn't pay for the EZ pass.

MS. ROSEBCOROUGH: The State could pay for it if
they had, in their possession, Social Security benefits
that made that an appropriate expenditure of the funds.

QUESTION:  In their possession. And let's skip
EZ pass and go back to a parent who has custody of her
chi | d.

(Laughter.)

QUESTION: A parent has custody of her child.
She pays for that child' s food, clothing, and shelter in
January. She gets the check from Social Security in
March. So you're telling ne that she cannot use that
March check to reinburse herself for noney that she spent
in January.

M5. ROSEBOROQUGH: VWhet her or not the parent
could use this child s Social Security benefit check to
pay herself for having advanced care to the child in
January i s wholly dependent on whether or not that
rei mbursement would be in the best interest of the child

at the tine the benefits are received.
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Ms. Gregoire and the Governnent m sunderstand
the regulations. They cite to 2040 --

QUESTION:. No. | just would like to know if --
if -- as | see it, the State agency is identically
situated with the parent. They're both providing food,
clothing, and shelter now, and they will get the Federal
check for that food, clothing, and shelter 2 nonths |ater,
at least a nonth later. And if you' re saying that then it
-- they both -- the parent, the social agency -- they are
debtors -- creditors. They're both creditors because they
provi ded the service al ready?

M5. ROSEBOROQUGH: If they -- if they are using
the -- the obligation under the Social Security laws is
not to use the nonth's benefits --

QUESTION: So the nother gets the check

M5. ROSEBOROUGH: -- in the -- for the nonth for
whi ch they are paid.

QUESTION:  The nother gets the check in March.

M5. ROSEBOROUGH: Then she nust --

QUESTI ON:  And she cannot use that for services
that she has or food, clothing and shelter she has bought
for the child in January.

M5. ROSEBOROUGH: She has to neke a
determ nation in March at the tine she receives the

benefits as to what expenditure of benefits is in the best
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interest of the child. Let's say in the interimbetween
the use of the funds in January to -- to pay for whatever
itens were paid for in January, the child has suffered
sone event in February or March that requires the

expendi ture of those benefits or the child needs a
communi cati on device or a prothesis --

QUESTION. O that -- or that she wants the
child to go to university. Wy -- why would it not always
be in the best of the interest of the child not to pay
back his parents and put it into a -- a trust account for
future education? It would always be in the -- in the
better interest of the child than paying off the past debt
to the parent.

M5. ROSEBOROUGH: And that's why the Socia
Security regul ations inmpose stringent guidelines on
representati ve payees that want to use benefits to pay
back for things that happened in the past.

QUESTION:  No, but your theory, it seens to ne,
is there's a choice here, when you apply the best interest
test, between a child with a full stomach and no trust
fund and a child with a full stomach and a trust fund.

And you're saying the trust fund always wins. The parent
cannot pay back because it's always in the child s best
interest to have the trust fund as well as the ful

stomach. Isn't that what you're saying?
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MS. ROSEBOROUGH: Not necessarily. |In fact, the
Soci al Security regulations point out that in the case of
a-- of afamly unit, that is dependent on the Soci al
Security benefits of the children in that unit, that they
-- those benefits can be used to pronote the stability of
the famly. And it may be -- well be --

QUESTION: | don't know -- |I'mnot quite sure
how stability works into this, but let's -- let's forget
the exceptional case for the nonent. Save for that
exceptional case, aren't you saying full stomach plus
trust fund al ways wi ns under the best interest test?

M5. ROSEBOROUGH: If the child has a ful
stomach and if the --

QUESTION:. Right. That's the -- that's the
hypot hesis: stomach is full, will be full, trust fund or
not. Best interest says, put the noney in the trust fund.
Isn"t that your position?

M5. ROSEBCOROUGH: Absolutely true.

QUESTION: Does it bother you that the Social --

QUESTI ON: How woul d you square that --

QUESTI ON: Go ahead.

QUESTION:  -- know how you square that position
with a statute that seens ained at giving children this
noney so they can pay for room and board and neet their

basi ¢ subsi st ence.
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M5. ROSEBOROUGH: The question is when do you
apply the test of current maintenance and using the
benefits at the time they are received to provide directly
for the care of the child which is the obligation under
the Social Security regulations, and when are the
regul ations with respect to the paynent of past debts
i nvoked.

Now, Ms. Gregoire argues -- excuse ne -- Ceneral
Gregoire argues that it's not invoked for 6 nonths, and
she is relying on the provisions of the code related to
certain lunp sum benefits that provide additiona
protection to those benefits. Solicitor MIllett says the
same thing relying on section 24(d). But they are
m staken that -- one illustration of their mstake is
found in the Social Security Administration's audit of
Contra County, California, where the OG found that that
county was using Social Security benefits to reinburse
itself for care provided before the benefits were actually
recei ved --

QUESTION:  You've lost ne a long tine ago
because | have a sort of basic question. It seens to ne
if a nother or sonebody in the famly who is the recipient
of this extra nmoney coming in fromthe SSI can use it, has
the right to use it to pay a bill that the child ran up

for some food or fromshelter or, for that matter, EZ pass
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or tuition -- and | -- | gather they have at |east the
right to do that if they want to pay those bills.

M5. ROSEBOROUGH: Not if they want to. They
have the right --

QUESTION: They think it's the right thing to
do, and so they -- yes, they think it's --

M5. ROSEBOROUGH: They think it's in the best
interest of the child.

QUESTION. Wwell, all right. Let's -- let's

i magi ne that doing what you think is right for the child

isinthe child s best interest. And therefore you do the

right thing which is to pay the bills for food, shelter,
tuition, and whatever that the child ran up. Now,
assum ng that that's okay, why can't the State do exactly
t he sane thing?

M5. ROSEBOROUGH: The State can do exactly the
same thing as long as it applies the sane test. As |ong
as it |ooks at whether or not the use of the benefits to
rei mburse the debt is the --

QUESTI ON:  Ckay. Now I got your point.

M5. ROSEBOROUGH: -- that is the best interest

of the child.

QUESTION:  Your point is neither the one nor the

ot her can pay -- has the right under the statute or under

the -- to pay these past debts for food, for exanple.
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And now ny question would be they' re the agency.
They know what Congress had in mnd. A naive reading
woul d say Congress had in mnd pay these bills for food
and shelter, but they knowit. They' re the experts. They
know their own regs, and they cone in and tell you your
reading of this is totally wong. O course, Congress
want ed guardi ans, whether they're States or not States, to
pay bills for food and shelter for this child who has no
parents. All right. Now, they say, of course, they
wanted that. There's nothing in the statute that says
clearly to the contrary. So they win. Now, what's your
response?

M5. ROSEBOROUGH: One, the Social Security
Adm ni stration has consistently, prior to its pleadings in
this case at |east, nade the exact same demarcation that
we are arguing here. The Social Security Admnistration
has said that once a benefit paynent is received, you | ook
backwards at every debt that occurred prior to that date
and judge whether or not that debt can be paid on the
basi s of whether or not the current and foreseeabl e needs
of the beneficiary have been nmet and whether or not it's
in the best interest of the beneficiary to pay that debt.
As to going forward --

QUESTION:  Well, doesn't -- doesn't the statute

basically leave it to the comm ssioner to -- to evaluate
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whet her a representative payee is acting in the best
interest of the child?

M5. ROSEBOROUGH: It does ask the --

QUESTION:  And we have a representative of that
comm ssi oner here before us today saying that under the
statutory and regul atory schene, that paynents such as
these for foster care are in the best interests of the
child. Wy should we strain to find otherw se --

M5. ROSEBCOROUGH: Because the --

QUESTION: -- and -- and upset what's going on
all across the country? | think your position is
troubling for that reason

M5. ROSEBCROUGH: If | may first respond that
factually it's not true that this is what's going on
t hroughout the country. The facts of the various cases
that we know about, through cases that have occurred in
the various States, illustrate that they take very
di fferent or use very different procedures with respect to
the funds. And we only know of Washington that has a
process that conpels the State administrator to ignore
their obligation to evaluate the best interests of the
child at the tinme the benefit is received and instead nake
a determination that all of the benefits should be used to
pay past debts to reinburse public assistance that was

expended without regard to the eligibility of the child
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for Social Security benefits.

QUESTION: Well, the representative can be --
the representative can be renoved if the representative is
m sappropriating funds or msusing the representative's
position at responsibility. But that has nothing to do
with -- with the | egal process provisions of 407.

M5. ROSEBOROUGH: It has to do with that in this
sense. The State argues that section 407(a) doesn't apply
to it because it is acting properly as a representative
payee. W contend -- and | think we denonstrate in our
brief, and the State suprene court in fact held -- that
Washi ngt on was not acting as a properly regul at ed
representative payee within the neaning of section 405(j).

QUESTION: But that we're -- we're told by the
Governnent is none of the State court's business. | asked
that question expressly to find out whether in the
Government's view 405 is sonmething that any State court
coul d enforce, and the answer was no. 405 is for -- if --
if you think the representative payee is not acting
properly, you go conplain to the Social Security
Adm nistration, and it's entirely a Federal |aw, not any
State court that interferes with the representative
payee's control

M5. ROSEBOROUGH: | -- | believe that her

response was that you could bring a State | aw action, for
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exanpl e, for conversion against the representative payee
that failed to adm nister benefits in accordance with the
Soci al Security Act. Those Social Security regul ations

t hensel ves provide that you cannot sue the adm nistration
for a representative payee's failure to use the benefits
properly, but that you may be able to sue the
representative payee thensel ves.

QUESTI ON:  But -- but your answer to ny 407
qguestion tal ked about 405. | don't -- | don't understand
t hat .

MS. ROSEBOROUGH: 407(a) clearly prevents a
State fromusing | egal process like the adm nistrative
regul ations here to collect for past expenditures.

QUESTION: Ckay. Wiy -- why is this -- why is
this | egal process?

M5. ROSEBORQUGH: It's |egal process --

QUESTION:. Way is it -- why is it sonething that
any representative payee, whether they're a State entity
or not, could not do?

M5. ROSEBOROUGH: Because Washi ngton is not
maki ng an eval uation that the paynment of the debt to
itself is in the best interest of the child. Wat it is
doing is acting pursuant to the conpul sion of a regul atory
schene that requires that the first use of the benefits be

to reinburse itself. The Social Security regulations do
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not state that the use of the benefits to pay current
mai nt enance - -

QUESTION: But that's an odd term of the use
| egal process, unless you're saying any set-off is |lega
process.

M5. ROSEBOROUGH: A set-off --

QUESTI ON: Suppose a private entity just sets
off an earlier debt against current funds. That's --
that's not |egal process in the ordinary sense of the
term It's a set-off.

MS. ROSEBOROUGH: That woul d be dependi ng on
whet her they were doing so by operational |aw or because
of their own volition. Here the State is clearly acting
under what it contended bel ow at | east was the volition or
the -- the obligation of law. It was saying that the | aw
gave it the right to secure or require the use of these
Soci al Security benefits to pay a specific obligation,
that specific obligation being the debt to the State that
arose when the State advanced funds for the child s care.

QUESTION:  Well, you're saying that anytine the
| aw provides for action or provides that action will be
| awful , that taking that action involves resort to | ega
process. |Is that your definition?

M5. ROSEBOROUGH: |'m saying that anytinme the

law al l ows or permts the securing of Social Security
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benefits to the paynment of a specific obligation, that
that is legal process or the application of |egal process
to those benefits in violation of section 407(a).

QUESTI ON:  But the reasonable word in there |
think is securing. Al the State is doing is taking from
this account and putting into that account. And -- and |
think all the State is doing is saying, under the |aw,
we're able to do that. The | aw says we can do that, or at
|l east it doesn't say we can't. And | think you' re saying
t hat whenever the State clains |egal authority, it is
using legal process within this statute. Is -- is that --
isn't that your position?

M5. ROSEBOROUGH: No. My position is that --

QUESTION: Then | still haven't gotten it.

MS. ROSEBOROUGH: -- that when the State here
acts to transfer the benefits fromthe trust fund to the
State treasury coffers, it does so by presenting a bill,
in essence, a statenment of account or a statenent of
expenditures, to the trust fund unit reflecting the past
expenditures of the State on behalf of that child.
Essentially it's saying, | have advanced nonies for the
care of this child and I now want to be paid back out of
the child s trust fund unit. Fair enough. But the
obligation of the State, wearing its hat as representative

payee of the child, is to make a determ nation at that
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poi nt whether that repaynent would be in the best interest
of the child.

QUESTI ON:  Yes, but you have to go -- go on and
say what that -- why that's |egal process. |If the
grandnot her does it, you would also have to say it is
| egal process under your view because it's authorized by
the common [ aw, | suppose, of the State or nmaybe by a
statutory |aw. Suppose you have a statute that says a
creditor can set off against an earlier debt noney that
the creditor receives. That's not |egal process in any --
in any usual sense of the term

M5. ROSEBOROUGH: Absolutely it would be, the
latter thing that you said, that if a State allowed -- if
a State statute allowed a set-off against a Socia
Security benefit to pay a past debt, that would be a
violation of section 407(a). |In fact, Federal |aw
provides that even if the United States itself seeks to
set off a debt |ike past due taxes agai nst Social Security
benefits, that it has to have a specifically set out in
the statutes exception to section 407(a), and that in fact
is what exists. There's a statute that says by express
reference to section 407(a) as required by section 407(b)
that the United States nay set off past due taxes agai nst
Social Security benefits.

Absent that statutory authorization or exception
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to section 407(a), a set-off conpelled by |aw or

aut hori zed by | aw would be within the anbit of |ega
process or an application of |egal process to benefits
prohi bited by section 407(a).

QUESTION: Wuld -- would you say the sane thing
if the State were sinply funding the -- the cost of food
and clothing for the current nonth and on -- on Wdnesday
it -- it paid a bill for groceries and on Thursday it
presented this docunment that allowed the transfer fromthe
trust fund to the -- to the State's account? That too
woul d be | egal process?

M5. ROSEBORQUGH: That -- if it was doing so --

QUESTION: So the only way the State could do it
then, | take it on your theory, is to use the noney to pay
in advance of its own expenditure a -- "a fund from which
it then could draw under its separate hat to pay the
groceri es.

M5. ROSEBCOROUGH: The presentation of the
grocery bill to the representative payee for paynent may
-- and -- and the paynent that cones as a result of that,
may not -- may or may not be | egal process dependi ng on
what it is that authorizes that transacti on and whether or
not --

QUESTION: Well, it -- it paid the grocery bil

on Wednesday, and Thursday it says, we're going to
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transfer the noney to pay the grocery bill. That's
process on -- on your theory, isn't it?

M5. ROSEBOROUGH: No, not necessarily.

QUESTION:  What's the difference between
Wednesday and Thursday and February and March?

M5. ROSEBCROUGH: Under ny theory, it's clearly
a reinbursenent. And as a reinbursenment, it then falls
under the regulations with respect to rei nbursenents.

QUESTION:. Why isn't it a reinbursenent between
February and March?

MS5. ROSEBOROUGH: It is absolutely a
rei mbursenent. That's exactly what we claim

QUESTION: Then -- then if -- if there's |egal
process for the February/ March transfer, there's | egal
process for the Wednesday/ Thursday transfer.

M5. ROSEBOROUGH: It's the Wednesday/ Thur sday
process in the hands of a private representative payee not
acting under conpul sion of |aw.

QUESTION. I'm-- I'mtal king about the State.

M5. ROSEBOROUGH: There's two --

QUESTION:  I'mtal king about what we've got
her e.

M5. ROSEBOROUGH: Acting --

QUESTION: It's legal process when -- when we --

when we buy the groceries Wdnesday and we nake the
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transfer Thursday. Right?

M5. ROSEBOROUGH: Then -- but the State of
Washi ngton is doing that because it is conpelled by
statutes and regul ations that nandate that it shall use
those benefits to reinburse the foster care costs. If it
was not operating -- if it was nmaking a choice --

QUESTION: That's true --

M5. ROSEBORQUGH: -- on Thursday --

QUESTION: That's true in either instance, isn't

MS. ROSEBOROUGH: Not - -

QUESTION: | nean, that's -- that's a wash, as
bet ween February and March and Wednesday and Thur sday.

M5. ROSEBOROUGH: That is a wash.

QUESTI ON:  Ckay.

M5. ROSEBOROQUGH: So the question is in both
i nstances on Thursday or a nonth later, is the use of
these benefits to pay for that which has been provided in
the past in the best interest of the child.

QUESTION: Ckay. Then it's --

M5. ROSEBOROUGH: That --

QUESTION: -- then it's -- that's why | -- |
tried to lead to the conclusion -- let ne try it again --
that the only way on your analysis to avoid the

i nplication of |egal process would be to set aside funds
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received fromthe Social Security Adm nistration in
advance for paynment for future groceries. Is that
correct?

M5. ROSEBOROQUGH: That would be the only way to
avoid a rei nbursenent scenari o, would be to use the Soci al
Security benefits first to pay for those things that the
child needs. That would -- that would avoid the
regul ati ons respecting past debts and rei nmbursenent.

QUESTION:  So you woul d have no case if you take
the Social Security check that you receive in February for
January to cover the January period instead of reinbursing
the State for what it supplied in January. It takes that
check and puts in the account and says, now, this wll
cover the March food, clothing, and shelter. That would
be all right, and you wouldn't have any 407 --

M5. ROSEBOROUGH: And that appears to be what
many States do. For exanple, it appears fromthe brief --

QUESTI ON:  Even though the check was supposed to
be for January and not for April

M5. ROSEBOROUGH: The check is -- the
eligibility of the check, if it's an SSA check, is
determ ned by the child survivorship through January. So
that's why it's paid at the end of January. A disability
check, however, is paid at the beginning of the nonth for

which it is intended to be used.
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QUESTION: So what all this -- so what all this

litigation will have achieved is just to conpel the States

to use the current checks that they get for next nonth
instead of for last nonth. You -- you get maybe a 3-
nonth ride. | mean, | guess they -- they |ose 3 nonths
worth. But so long as they re-gear up their system so
they' re paying for next nonth, all of this will go away.

M5. ROSEBOROQUGH: They will avoid violation --
avoi d encroaching or violating section 407(a) --

QUESTI ON:  Does that nmake a | ot of sense?

M5. ROSEBOROUGH: It does nmake a | ot of sense
because the problens in Washington's adm nistration with
accounts, we think, with double dipping, with use of the
benefits to pay admnistrative and progranmmati c costs

instead of to pay for itens, food, clothing, shelter, and

speci al needs of the child, could not occur in a system

where the Federal benefits were used in the first instance

to pay for those things.

Mor eover, in Washi ngton --

QUESTI ON:  But why -- why --

M5. ROSEBCROUGH: -- the average paynent to a
di sabled child is I ess than the guaranteed m ni mum under
Federal |aw so that this child would at | east be assured

of the use of the full amount of the Federal benefit to

which they are entitled without set-off by the State. The
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State could add to it but it cannot, as Washi ngton does,
subtract fromit.

QUESTION:  Instead of --

QUESTION: Is it not true that -- that in the
overwhel m ng nunber of cases, the Federal benefit is not
nearly enough to cover the care of the child, that the --
the average SSI paynent doesn't make it to cover the
nmont hly needs?

M5. ROSEBCROUGH: Nor does the paynent that the
State makes under its foster care program In the -- in
the case -- in the specific case of the State of
Washi ngt on, the guaranteed m ni nrum paynment under Feder al
Social Security law to an SSl-eligible child averages $715
a month. The State of Washington pays the -- a stipend to
the househol d of that child of sonme $300 to $400 a nonth
dependi ng on the age of the child. That nmeans --

QUESTION: But nowif we -- if we had the new
system now where you take the January check and you pay
for March or April with it, then the other things that
you' re conpl ai ni ng about, the doubl e dipping, what you
allege -- and they may say, no, it's not happening -- the
proper forumto determ ne that would be the Socia
Security Adm nistration. Wuldn't it be?

M5. ROSEBOROUGH: In this case, the claimwas

brought under State | aw agai nst the State of Washi ngton
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for using the benefits in a way that was inconsistent with
Social Security law. The State of Wshi ngton offered
as -- by way of defense, that it was conmplying with
section 405(j) and that section 407(a) did not apply to
it. But the State |aw clains for conversion and m suse of
the benefits remain and are not dependent on -- they're
dependent on establishing, as we have, that the State was
m susi ng the benefits, but they're not dependent on the
availability of a direct remedy under the Social Security
rul es.

Mor eover, section --

QUESTION:  There's one -- one question that I'd
i ke you to ask because it's really troubling nme nore than
anything el se here. W have a brief fromthe Children's
Def ense Fund that says nost of these children don't have a
Wanda Pierce. They have no one but the State. They have
no one to nmake out an application to Social Security
Adm ni stration. Wre not the State agency operating the
way it is operating, there sinply would be no benefits, no
Social Security, no -- no SSI. There would be that nuch
| ess available for the care of all these children in the
system

MS. ROSEBOROUGH: This is exactly true that what
the State of Washington is doing is using the Federa

funds that are intended for the individual benefit of
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di sabl ed children and children who are SSA recipients to
fund the general foster care system

QUESTION: | asked you to answer that question.
Is -- what the Children's Defense Fund is saying is that
because Washington is doing what it is doing -- and it is
doing it because it's going to get -- it's going to get
the Federal Governnment to pay, as these benefits were
designed to pay, for the food, clothing, and shelter of
the child -- that there would be no one to do this and
there woul d be I ess noney in the entire system And
that's the question | asked you to answer, not anot her
guesti on.

M5. ROSEBOROUGH: We believe that States wl|
continue to serve as representative payees even if they're
conpel l ed to admi nister the benefits in a way that is
consistent with the Social Security rules.

QUESTION:  What's the basis for that belief?

M5. ROSEBOROUGH: The basis for that belief is
that the State receives enornous benefit from having
available to itself the Federal benefits and being able to
expend those benefits in the best interest of the child
and to pay for those things that come within the defined
needs of the disabled children. It has no reason to give
up that noney. And we don't ask it to. What we do ask it

to do is to adm nister those funds properly under the
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Social Security Act and to nmake a determ nation, before it
uses those funds to fill the State treasury, whether or
not or what use of the funds would be in the best interest
of the child. That's exactly what the Social Security

Adm ni stration has consistently required of representative
payees.

In this case where a State had -- where a child
has al ready received public assistance, which is in part
State and in part federally funded, for a State to use
anot her Federal benefit that the child receives to
rei mburse the expenditures not only of the State dollars
but also of the Federal dollars that were provided to the
State under that programfor the use of the child is an
abuse of the representative payee system It is a -- and
is a disservice to the disabled child. "

Social Security disability benefits were
intended to provide for the special needs of the disabled
child, to assist themin the transition to adulthood, and
to provide themsone relief fromthe burdens of their
disability. In the State's concept, as it would use those
funds, wthout any heed to the best interests of the
child, no dollar of Social Security benefits received by a
di sabl ed child before they reach their 18th birthday woul d
be available to neet those special needs because the State

of Washi ngton refuses to acknowl edge an obligati on under
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the Social Security laws to determ ne what expenditure is
or is not in the best interest of the child.

2040(d) does not provide that a -- any paynent

of a benefit is current maintenance if -- as long as it
was for food, clothing, or shelter. It makes a clear
demarcation between -- and the exanple in the regulation
makes clear -- between benefits that are used at the tinme

they are received to provide for care and benefits that
are sought to be used for care that was provi ded before
that. We sinply ask that the Court apply the generally
appl i cabl e Social Security benefit regulations to the
State of Washington's use of the funds for reinbursenent.

If there are no further questions.

QUESTI ON:  Thank you, Ms. Roseborough.

General Gregoire, you have 4 'nmi nutes.

REBUTTAL ARGUMENT OF CHRI STINE O GREGA RE
ON BEHALF OF THE PETI TI ONERS

M5. GREGO RE: \Where is the legal process in
this case? There is in fact none. The only thing that's
bei ng suggested is reinbursenment is the |egal process. In
the case of Title Il benefits, an individual is eligible
in January. Social Security doesn't pay until February.
That has to be construed as reinbursenent. Counsel's
interpretation would then turn the entire programon its

ear. The fact of the matter is that is not |egal process.
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It's what --
QUESTI ON:  Your definition of |egal process is a

process that requires judicial involvenent?

M5. GREGO RE: Judicial, quasi-judicial. |If an
i ndi vidual has the authority by law and -- who goes out
and -- and actually inplenments sonething that takes the

benefits, but it's nore than reinbursement as we have --

QUESTION:  Well, that's what your adversary has
-- has stated, that this is pursuant to authority of the
law. That's why it's |egal process.

M5. GREGO RE: W would submit, Justice Kennedy,
if you |l ook at Bennett and Philpott, what this Court found
in both those cases was | egal process was actual in the
one case in inplenmentation of a lawsuit; in the other
case, the actual attachnent.

We have nothing of that nature here. W have a
sinple -- in answer to your question about is the State
asking for special rights, to the contrary. The State is
sinmply asking not to be disadvantaged, to be treated no
different than any other representative payee whi ch was
your holding in Philpott. So the fact of the matter is
here we're sinply asking to do that which any parent would
do in fulfilling his or her responsibilities in caring for
a child.

Let me also, if | can, turn to the -- the Soci al
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Security reinmbursenent idea of -- of using it in the best
interests of the child. Wat counsel has suggested is the
only thing that's in the best interests of the child is
extras. The State of Washi ngton pays thousands of dollars
for these children because they conme with psychiatric
ki nds of needs. W are not paying the mninmnum W are,
in fact, paying significant amounts of noney.

In the case of one of our randonmy sel ected
children, Nacole Blinka, in one nonth, over $2, 000.

In the case of another randomy sel ected child,
Denita Smith, in one nonth, over $3,000. And yes, we held
the benefits, got no rei nbursenent whatsoever, to help
Denita Smith be reunited with her parent so that her
parent could set up a hone, pay for the food and the
clothing and shelter that was necessary for that child.

The fact of the matter is the State of
Washi ngt on does exercise discretion which is accorded it,
broad discretion in the best interests of the child. She
woul d sinply ask you only extras are in the best interest.
We woul d submt supplying food, clothing, shelter is
always in the best interests of the child and that is what
Soci al Security suggests.

She indicates that her conplaint suggests that
there is some State law clains. To the contrary. The

conplaint all the way al ong has suggested a 407 viol ati on.
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She further suggests that R C W 74.13.060, the
statute in question here, is mandatory. To the contrary,
it isnot. It allows the State discretion to use Soci al
Security benefits for the special needs of a child and to
rei mburse the State which is precisely what occurs in this
particul ar instance.

| ask you to return to the question presented.
Is there a violation of 407(a) in this case because a duly
desi gnated representative payee, supervised by the Soci al
Security Adm nistration, is using the nonies for the
current maintenance of the child. The plain reading of
407(a) to that question is no.

Wth that, we would ask you, respectfully, to
reverse the decision of the Washi ngton State Suprene
Court. Thank you.

JUSTI CE STEVENS: Thank you, General G egoire.

The case is subnmitted.

(Whereupon, at 12:02 p.m, the case in the

above-entitled matter was submtted.)
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