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PROCEEDI NGS
(10: 01 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now in No. 00-730, Adarand Constructors, Inc. v. Mneta.

M. Pendl ey.

ORAL ARGUMENT OF W LLI AM P. PENDLEY
ON BEHALF OF THE PETI TI ONER

MR. PENDLEY: M. Chief Justice, and may it
pl ease the Court:

In 1989, the small fam |y business that is
Adarand | ost a Federal contract because of a racial
program and the race of its owner, Randy Pesh.

In 1995, this Court held that Adarand had
standing to seek forward-1ooking relief because that
program prevented it from conpeting on an equal footing.

In 2001, Adarand returns to this Court because
it still can't conpete on an equal footing.

QUESTI ON: M. Pendley, treat, if you wll,
fairly shortly comng up in your argunment, the Governnent
says that in a direct procurenent program these sort of
preferences that you're challenging are sinply not used in
Col orado. You say they are. Do we sinply have a factual
di spute here?

MR. PENDLEY: No, Your Honor. The evidence is

quite clear that the programstill exists in Col orado.
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There are a nunber of mechanisns -- the Government calls

t hem nmeans; Adarand calls themtools or mechanisnms -- by
whi ch the Governnent inplenments this conplex statutory
schenme that it has. It has nonetary incentives, which

i ncluded the subcontracting conpensation clause, which the
United States now asserts is turned off in Colorado as a
result of the benchmark studies.

But in addition --

QUESTION:  You don't chall enge those, as |
understand it.

MR. PENDLEY: Your Honor, Adarand has chal |l enged
all manner in which the --

QUESTION: But they apply only in the State
subsi di zed programs, and you're -- you're claimng that
your challenge is limted to the Federal prograns.

MR. PENDLEY: No, Your Honor. The nonetary
incentives apply in the direct Federal procurenent
program |In --

QUESTION: | thought -- | thought the nonetary
incentives have been decl ared unconstitutional by the
district court, affirmed by the Tenth Circuit, and that's
out of the case.

MR. PENDLEY: Not at all, Your Honor.

QUESTION: -- what they call the

subcontracting --
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MR. PENDLEY: Conpensation clause, Your Honor.

QUESTI ON:  Conpensation clause? Didn't both
courts hold that that was unconstitutional ?

MR. PENDLEY: \What happened was that the -- the
district court held that the entire program all of
section 8(d) of the Small Business Act, was
unconstitutional. The United States, on the 20th of June
of '96, asked the court to narrow its decision to include
only the subcontracting conpensation clause. On the 23rd
of June, the district court declined.

At the Tenth Circuit Court of Appeals, the Tenth
Circuit held the district court was right as to the 1996
subcontracti ng conpensati on cl ause, but there was a new
subcontracting conpensation clause now in place, and it
had been changed sufficiently.

QUESTI ON: The one that you were conpl ai ni ng
about last time around, that one has been held invalid.

|s that so?

MR. PENDLEY: It -- it -- Your Honor, it is the
sane.

QUESTI ON:  The Governnment hasn't chal | enged
that. |Is that --

MR. PENDLEY: Excuse ne. | don't understand.
QUESTION: The Tenth Circuit, | thought, said

that the clause that you were conpl ai ni ng about |ast tine
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around was invalid. It agreed with the district court to
that extent. The Government hasn't chall enged that
determ nation. So, what you were originally conplaining
about is now over and gone. Is that correct?

MR. PENDLEY: No, Your Honor, it is not correct.
The subcontracting conpensation clause is still alive and
it still applies against Adarand. As this Court held in
Jacksonville, sinply renoving that selfsame program does
not allow the case to be nmobot. The -- the United States
is still inplementing --

QUESTI ON:  You just answered ny question.

MR. PENDLEY: |'m sorry.

QUESTION:  You said they -- they renoved the
program

MR. PENDLEY: No, Your Honor. They did not
renove the program

QUESTION: | didn't ask you if the case was noot
or not because of it, but it's no | onger what -- the
specific thing you were conpl ai ni ng about no | onger
exists. Is that right?

MR. PENDLEY: It is not right, Your Honor.
Adarand continues to nmaintain the subcontracting
conpensation clause is in place in Colorado. It is in
place in Colorado and it applies agai nst Adarand.

QUESTION: If we disagreed with you on that, are

Alderson Reporting Company
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there other issues on which -- which are |ive and which
you have standing --

MR. PENDLEY: Absolutely.

QUESTI ON: And what are those?

MR. PENDLEY: Absolutely, Your Honor.

Your Honor, on the issue of standing or
noot ness, this Court held in 1995 that Adarand had
standi ng, and as the Court said in its Adarand 2000
opi nion, in the Adarand case and in the Laidlaw case, the
issue is nowis not an issue of standing but one of
noot ness. Has, indeed, the Adarand case been nooted?

It has not been nooted because the United States
inits tool bag of mechanisns by which it applies this
program -- it still has others.

To answer your question, Justice Kennedy, it
has, for exanple, the nonetary -- the mandatory
subcontracting plans. These are plans that the United
States requires of contractors to adopt, and Adarand put
three of themin the |odging at tabs A, B, and C and on
t hrough K of our -- Adarand's lodging in its reply brief
and which the United States, on three separate instances
since this Court ruled in Adarand 2000 -- where the United
St ates has used the mandatory subcontracting pl ans agai nst
Adarand. And in fact, all three guardrail portions of

those three contracts were won by -- I'msorry. It's in
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-- it's in that yell ow book, the big yellow --

QUESTION:  Are these in --

MR. PENDLEY: -- | odging.

QUESTION: Are these provisions you just
menti oned i n paragraphs 4 through 6 of 15 U S.C. 637 --

MR. PENDLEY: Yes, Your Honor, they are. They
are --

QUESTION: That's -- those are the plans as to
whi ch the court of appeals said in -- in one sentence, a
rather terse comment, nor are we presented with any
i ndi cati on that Adarand has standing to chall enge
par agraphs 4 through 6.

MR. PENDLEY: Well, as this Court said in
Adar and 2000, the courts and parties have been confused as
to the difference between standi ng and noot ness, and the
Tenth Circuit was confused as to nootness and standi ng,
resulting in the Court's Adarand 2000 decision and it
appears to be still confused as to the two.

QUESTION: It -- it says that you have no

standing to attack these paragraphs that we've just

di scussed, and -- and you don't challenge that in your
petition for certiorari or in your -- or in your opening
bri ef.

MR. PENDLEY: Well, Your Honor, we believe the

i ssue of standing is always before the Court. |t was not

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

an issue -- it was not an issue in the original petition
in 1989. Yet, standing was addressed, as it properly is
al ways by the Court.

QUESTION:  The issue of |ack of standing is not
al ways before the Court. The Court -- the Court certainly
cannot render a judgnent in a case where there is no
st andi ng but where a party doesn't -- doesn't present any
-- any standing material, the Court is not going to go
| ooking to see whether, in fact, there is or not.

MR. PENDLEY: Well, Your Honor, the --

QUESTION: All the cases you're citing are cases

where both of the parties assumed standing and the Court

| ooked into it on its own. But -- but where -- where
st andi ng has been denied below and -- and the party
doesn't come forward chall enging that denial, |I don't know

of any case where we say standing is nonethel ess an issue.
MR. PENDLEY: Well, Adarand believes that
standing is under rule 14(a) is fairly included within the
guestions presented because it was plain error for the
Tenth Circuit below to hold that Adarand did not have
st andi ng because the Tenth Circuit bel ow addressed the SCC
and yet declined to address the statutory programthat
we're --
QUESTION: M. Pendl ey.

MR. PENDLEY: Yes, mm'am

Alderson Reporting Company
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QUESTION: Did you chall enge bel ow the Smal |
Busi ness Act provision, section 8(d)(4) through (6)7?

MR. PENDLEY: Absolutely, Your Honor. I n
Adar and' s anmended conplaint on the 22nd of January of
1996, Adarand chal l enged all the statutes, all the
regul ati ons, and all the contract provisions promnul gated
as a result thereof.

QUESTION: Were -- were -- did Adarand bid on
contracts issued by States with Federal assistance?

MR. PENDLEY: Yes. Adarand has bid on State-
assi sted or Federal -assisted State contracts --

QUESTION: Were they at issue in the suit?

MR. PENDLEY: It's not at issue in this case,
Your Honor.

QUESTION: So, the only thing that you now say
you're chall enging are contracts -- direct contracts --

MR. PENDLEY: Yes, mma'am

QUESTION: -- with the Federal --

MR. PENDLEY: Yes, Your Honor. |It's the direct
Federal procurenment program which remai ns unchanged.

QUESTION: And the Tenth Circuit seened to think
that you did not chall enge those Small Busi ness Act
sections that | referred to.

MR. PENDLEY: Well, the Tenth Circuit was

absolutely incorrect. It's plain error for the Tenth

10
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Circuit to reach that conclusion. The Tenth Circuit

| ooked at -- for exanple, this Court held that Adarand
chal l enged two things: nunber one, the financial
incentives; and nunber two, the statutory and regul atory
regimes, the racial presunptions that are their

f oundat i on.

QUESTION: Can you cite us any filing in the
district court that specifically referred to section
8(d)(4)?

MR. PENDLEY: Yes, Your Honor. In -- on --
first of all, on the 20th of June of 1996, the United
St ates appealed to the district court and said Adarand
only challenged the SCC. It didn't chall enge everything.
The district court denied that.

Then on the -- on the 19th of -- of August of
1998, the United States, in its appeal to the Tenth
Circuit, said the district court held that Adarand had
standing to challenge everything and -- and we don't think
that's true. In our --

QUESTION:  Well, we have a joint appendi X.
Coul d you refer us to the pages where you chal | enged
section 8(d)(4) through (6)? Can you say on page so and
so of the joint appendix, it shows that we did that?

MR. PENDLEY: Well, Your Honor, | -- 1 can cite

to the pleadings that Adarand filed in this case where

11
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Adarand asserted that all parts of the program all the
statutory provisions that allow this programto exist and
the United States to inplenment it, have been -- have been
chal | enged by Adarand.

QUESTION:  What it says on --

QUESTION: Was there a separate question in your
petition for certiorari addressed to 8(d)(4) through (6)?

MR. PENDLEY: No, there was not a separate
question addressed to that, Your Honor.

QUESTION: They didn't say you didn't file it.
What the -- what the circuit said in footnote 32 on page
84 of your appendi x, the parties have not addressed
par agraph (4) of section 8(d) at all, and because there is
no indication fromthe parties that Adarand has or will
bid for contracts governed by that paragraph's
requi renent, we do not address it in great detail

Now, | take it that the problemhere is that
since that tinme, you have tried to get a contract and you
have tried to get a contract froma contractor who has in
the contract the very clause you're trying to attack.

If I"mright about that, what are we supposed to
do? The lower court didn't address the issue you want to
raise. The |ower court thought you had no standing at
that time. You probably didn't have standing at that

time. You probably do have standing now. So, what is it

Alderson Reporting Company
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you suggest we do? Do we send it back to the | ower court?
Do we dig the whole thing? Do we do sonething el se?

MR. PENDLEY: Your Honor, Adarand had chal |l enged
consistently -- first -- first of all, the subcontracting
conpensation clause is one mechanismthat the United
St ates devel oped to inplenment the statutory programthat
Adar and chal | enges. Adarand chal | enges not just that tool
or mechani sm by which it's inplenmented, but those statutes
t hat are used.

This Court held in Adarand 2000 that the
subcontracting conpensati on clause cane directly out of
8(d)(4)(E). That was the holding of this Court in -- in
Adarand 2000. And so when the Tenth Circuit holds in the
footnote to which the Justice cited, that -- that the
parti es have not discussed it, in fact there was no need
to discuss it because it was clear that this was the
mechani sm by which -- this was the statutory nmandate by
which the United States used the subcontracting
conpensation cl ause agai nst Adar and.

QUESTION:  What's the answer to Justice Breyer's
guestion?

MR. PENDLEY: That Adarand had standi ng at that
time --

QUESTION:  No. \VWhat are we supposed to do? He

gave you a prem se and said, what do we do? Do we send it

Alderson Reporting Company
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back? Do we dig? Do we sonething el se?

QUESTION:  But -- but the prem se was that you
had no standing at the tinme the court of appeals wote
this decision. Do you agree with that prem se?

MR. PENDLEY: | do not, Your Honor.

The reason Adarand does not agree with that
prem se i s because the Laidlaw decision holds that once
Adar and had standing, as a result of this Court's 1995
deci sion, that standing continued until such tine as the
United States sonmehow made the case noot as the result of
t he revocati on of --

QUESTION:  Well, 1 thought Laidlaw stood for the
principle that standing is judged as of the tinme the suit
is filed.

MR. PENDLEY: Yes, Your Honor.

QUESTI ON: And subsequent changes affect
nmoot ness possi bly, but not standing.

MR. PENDLEY: Yes, Your Honor.

QUESTION: Is that correct?

MR. PENDLEY: That's ny understandi ng.

But -- so -- the question before the Court --

QUESTION: My question was not quite so
technical. It seenmed to ne that you're trying to raise a
serious issue and the fact is that the Tenth Circuit never

addressed it. Now, the reason that the Tenth Circuit

Alderson Reporting Company
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never addressed it is what they say; it's because you
didn't address section (4) -- subsection (4) of section
8(d). And they didn't address it because there was no
i ndication there would be any practical problemin the
future because you didn't -- they at time thought you
weren't bidding on the contract. Things have changed.

That's the prem se of ny question. |It's not a
technical question. |t makes that practical assunption
that's in paragraph -- in footnote 32. And so ny question
was, what should we do?

MR. PENDLEY: Conclude that the Tenth Circuit
was wong in stating what it stated in that footnote
because Adarand specifically challenged 8(d)(4).

QUESTION: Well, you raised it, but you surely
didn't address it. |In fact, you didn't even address it in
your principal brief, and the Government has certainly not
addressed it in their -- in their principal brief because
everybody thought the fight was about these -- these new
regul ations that -- that nodify the -- the Subcontractor
Conpensation Clause, rather -- rather than this other
cl ause.

Now, you may well have preserved the objection,
but the fact is it hasn't been discussed below and it has
barely been argued in the briefs here. Your reply brief

is devoted to it, but the Government's principal brief

15
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certainly isn't.

MR. PENDLEY: Well, what -- what Adarand
addressed was the -- at the Tenth Circuit was the
constitutionality of this -- of this racial program and

-- and there are a nunmber of nmechanisnms by which the
racial programis inmplenented agai nst Adarand. That fl ows
out of section (4)(d) -- section 8(d)(4) -- (4) to (6).
QUESTION: That's right, but all of those other
mechani sms t he Governnment says in their brief have been
washed away by -- by the -- by the benchmark study
provi sion, which elimnates -- which elimnates the
difficulty. And in your reply brief, you do not contest

that. You sinply say that despite the benchmark study,

there is still one other objection we have, and then --
and then you focus on the -- on the subcontractor
commtnment requirenent in -- in 8(d)(4).

MR. PENDLEY: It is one of the mechani sns by
which the United States continues to inplement this --
this regime, this program

QUESTION:  And that wasn't discussed bel ow and
had barely been discussed in the briefs here.

MR. PENDLEY: In addition, Adarand -- Adarand
noted that the benchmark study allows it to be turned on
and turned off, and it still can be turned -- turned on in

the State of Col orado.

Alderson Reporting Company
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QUESTI ON: But what do you nean by that, to be
turned on and turned off?

MR. PENDLEY: Well, here's what the -- pardon
me, M. Chief Justice.

M. Chief Justice, the United States asserts we
do these benchmark studies. W do them about once a year
and we deci de where underutilization takes place.

Now, these benchmark studies don't conply with
Croson because they don't examne qualified, willing, and
able. They don't | ook at subcontracts, and -- and they
assunme that racial disparity neans racial discrimnation.

But the United States says, in those States in
which there is not underutilization, we will not use sone
of our nechanisns, |like price evaluation adjustnments and
ot her -- other nonetary incentives. However, we retain
the ability to use the nonetary -- excuse ne -- the
mandat ory subcontracting clause, as -- as Adarand has
pointed out in its |odging.

In addition, the United States reserves the
power to use these set-asides to achieve the goal.

QUESTION:  You say they reserve the power. Does
that mean that in a State where they say -- |ike Col orado
where they say we're -- we're not using it, they -- they
nonet hel ess do use it or that they could later use it on a

different study?

17
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MR. PENDLEY: That's -- that's what our | odging

denonstrates, M. Chief Justice. It denonstrates the
United States is today still using in Col orado the
mandat ory subcontracting clauses. |In addition, the United

States continues to use, as its 9 March neno points out,
the set-asides in Col orado, as well as the nentor protege
program So, these -- these prograns by which the United
States uses the racial preference programin Col orado --
t hose nmechani snms still exist.

But tonorrow the United States, as a result of
an overdue benchmark study, could conclude, well, now
Col orado is into the underutilization category. These
nonet ary nmechani sns go back on.

QUESTION: But to the extent that your -- your
answer, in effect, tells us that the controversy is live
and presented based on what you have in a | odging, you're
really asking us to nmake a -- a determ nation of fact in a
di sagreenent between you and the Governnment as to whet her
they' re being used or whether they're not being used. And
doesn't it make nuch nore sense for us to send -- if
that's what the case is going to turn on, doesn't it nake
much nore sense for us to send it back to facts -- to
courts that engage in fact-finding and that will make that
determ nati on on the basis of evidence as distinguished

fromour making it on the basis of a | odging?

18
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MR. PENDLEY: Well, the United States cannot
assert that it does not use the mandatory subcontracting
incentives because it's required by law. It's required by
8(d)(4) to (6).

QUESTION: It has asserted that. | nean --

QUESTION: That's what | thought they said in
their briefs.

QUESTI ON: Maybe -- maybe you say -- | nean, and
t hey have filed a nmenorandum from Art hur Ham | ton, Federal
Lands Program Manager. Now, your assertion is that that
is not authorized by | aw.

MR. PENDLEY: |'m asserting that it violates |aw
and it violates the regulation. It violates 48 C. F. R
19201. Your Honor, if you could hear me out on this.

On the -- on the 9th of March, the United States
was -- on the 24th of February, the United States was
invited by the Tenth Circuit to provide us additional
indication as to how this case is noot. On the 9th of
March, M. Hamlton wote a neno, and he said, here's how
it's moot. We're not going to use the SCC in Col orado
anynor e.

Now, of course, as of the 30th of June of ' 98,
apparently under the benchmark studies, they had stopped
using the SCC, but now all of a sudden on the 9th of March

of 2000, they say, well, now we're not going to use it
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anynor e.

So, Adarand comes forward to this Court and
says, it doesn't matter if they stopped using the SCC as
that 9 March nmeno shows, Your Honor, the United States
says, we'll use the requirenments of the bar and we'll use
the set-aside. And then --

QUESTION: M. Pendley, may | ask you --

MR. PENDLEY: Your Honor, may | -- may | finish
this? | apologize. This is inportant to ny case.

And so -- so, Adarand files this |odging and
says, wait, look, they're still using these FAR s and

they're hurting us.

And so, on the 24th of August, the United States
comes forward and says, oh, oh, wait, we've changed our
m nd. Not only are we not going to use the SCC s, now
we're not going to use the FAR s either, even though on
the 9th of March we said we would use the FAR s.

But whet her they've abandoned the FAR s and
whet her they' ve abandoned the SCC, they are still using
t he set-asides in Colorado. And, Your Honor, | don't
think the United States should be permtted to noot this
case by withdrawing this programon the eve of this
argument and -- and then allowed to reinstitute it as soon
as this Court --

QUESTION: M. Pendley, may | -- may | now ask

Alderson Reporting Company
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what is very inportant, | think, in this -- in this case?
And you seem to be wal king away fromit.

MR. PENDLEY: | apol ogi ze.

QUESTION: This Court is a court of review.

MR. PENDLEY: Yes.

QUESTION: Not a court of first view. The Tenth
Circuit isn't even a court of first view To the extent
t hat you are arguing things that have occurred since the
last litigation, one would expect you to be in the
district court with the current controversy.

So, one question is, what do we have? What
| omwer court determ nation are we review ng?

And the second is, what is the concrete
controversy that you have? Last tinme it was easy to see.
You bid on a certain contract. You were the high bidder,
and nonet hel ess you didn't get it. Now, what is the focus
of this case? 1It's no longer that contract because that
$10, 000 bonus is out of the picture.

MR. PENDLEY: Your Honor, the -- the controversy
Adarand presents in 2001 is that Adarand still is unable
to conpete on an equal footing because the United States
still has in its tool of -- in its tool kit mechanisns by
which it is applying this racial preference agai nst
Adarand. And it is a matter of nootness indifference

whether it is the -- the nonetary incentives, the
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mandat ory subcontracting clause, the set-asides, or the

mentor protege program The United States is still -- it

still has nmechanisnms. It's still using it against Adarand

notwi thstanding its attenpt to tell this Court --
QUESTION: M. Pendl ey.
MR. PENDLEY: -- that it's w thdrawn those.
QUESTION: May | ask you just one question?
MR. PENDLEY: Yes.
QUESTION: |I'd like you to just assune for a

m nute that you're dead right on everything you' ve argued

so far. 1'd like you to spend a mnute or 2 explaining to

me why you think the programis unconstitutional.

MR. PENDLEY: Absolutely, Your Honor.

The first --

QUESTION:  The specific provisions of the
statute that you challenge are unconstitutional.

MR. PENDLEY: Under strict scrutiny, the Court
must start, as Croson dictates, with the question, is
there a strong basis in evidence of a conpelling
governmental interest? Congress declined this Court's
invitation, and generous invitation, in 1995 to provide
that. Instead, the Congress said, we'll leave it up to
the courts. We don't know, and furthernore, let's get
sonme information on this. Let's ask the General

Accounting Office to do a study.
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is in.

That report fromthe General Accounting Office

QUESTION:  Your first point is that the

congressi onal findings are inadequate.

MR. PENDLEY: There are no findings, Your Honor.

They asked the GAO, find something for us, find the facts.

And the GAO cane back just like City of Richnond did in --

in the Croson case, and said, we don't know how many DBE' s

t here
don't

don't

are. We don't know what market they're in. W
know i f they're qualified, willing, and able, and we

know how many subcontracts they win. The GAO said

inits report the |lack of information prevents anyone from

knowi ng the nature of this program And that's at --

that's at page 6, 26, and 27 of Adarand's petition

appendi x -- or nmerits appendi X.

Honor ,

The second reason it's unconstitutional, Your

is sinply because it's not narrowmy tailored. It

presunmes that all people of certain racial groups are

soci al

Iy and econom cally di sadvantaged and entitled to

the benefits of the program w thout any individualized

findings. There are no tine requirenents. |It's ageless

inits ability to reach into a person's past. Tineless in

its ability to affect their future. There's no severity

requi renments. There's no in-the-USA requirenents. No

ot her

construction industry requirenents. And nothing
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renoves the taint froman individual, not wi nning a Nobel
Peace Prize, not election to the U S. Senate, and not
graduati ng magna cum | aude fromthe Wharton School of
Busi ness at the University of Pennsylvania. Nothing
renmoves the taint. And that |ack of individualized
finding requirenment denonstrates it's not narrowy
tailored.

And the regulations can't save it because the
agency has admtted on the 30th of June of '98, we can't
separate the social and economc -- social and econom c
determ nati ons, one fromthe other, because that violates
the intent of Congress.

M. Chief Justice, may | reserve ny tinme?

QUESTION: Very well, M. Pendl ey.

General A son, we'll hear fromyou

ORAL ARGUMENT OF THEODORE B. OLSON
ON BEHALF OF THE RESPONDENT

QUESTI ON:  General Oson, if -- if counsel for
the petitioner is correct, it would be fair to infer
there's a certain ambunt of bobbing and weavi ng goi ng on
on the part of the Governnent in this case. Wuld you
address that sonmewhere in your --

MR. OLSON: Thank you, M. Chief Justice, and
may it please the Court:

| certainly will. | believe there has been no

24
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show ng of any bobbi ng and weavi ng of any sort on the part
of the Governnment here.

VWhat we have, first of all, the Subcontractor
Conmpensation Clause is no longer a part of this case. To
the extent that Adarand had standing with respect to it,

t hat provision of the | aw was decl ared unconstitutional.
The Governnment has not chal |l enged that provision. That --
there is no evidence in this record that that provision is
bei ng used with respect to Adarand at all.

Wth respect to the --

QUESTION:  And that was the provision that was
the focus of the original suit?

MR. OLSON: Yes, Justice O Connor

Now - -

QUESTION: Well, cannot those under -- under the
anmended statute, cannot sone additional conpensation be
provi ded but subject to the new regul ati ons?

MR. OLSON: Well, if we distinguish between that
the Federal aid program and the direct Federal procurenent
program and the Subcontractor Conpensation Cl ause the
United States Government has abandoned in all respects,

t hose provisions have not been justified, and the United
States Governnent is not enploying those.
Wth respect to the clauses --

QUESTION:  You're not enploying them on what
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basi s?

MR. OLSON: On the basis that -- that they've
been determ ned to be unconstitutional. And the United
States is not pursuing that.

Now, what -- where the bobbi ng and weavi ng has
occurred is, as this Court has identified, Adarand has
changed its position. It now has decided to challenge the
subcontractor clause provisions of the direct procurenent
actions by the Departnment of Transportation. But as this
Court noted and -- and the Tenth Circuit specifically
hel d, there was no indication that Adarand at the time was
chal | engi ng those provisions or that Adarand has or w il
continue to bid for contracts or subcontracts covered by
t hose paragraphs, the race-conscious provisions of those
par agr aphs.

QUESTI ON: Those provisions were specifically
menti oned in Adarand's anmended conpl ai nt.

MR. OLSON: They were nentioned.

QUESTI ON:  Specifically nmentioned.

MR. OLSON: The challenge was to the
conpensation clause provisions. All of the litigation, up
to the point of the reply brief in this Court, had to do
with the subcontracting conpensati on provisions which are
not -- no longer in this case.

The cl ause that Adarand now chal | enges cannot be

26
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and is not being applied in the areas in which Adarand
does busi ness pursuant to --

QUESTION: Well, it certainly didn't conme as
|ate as the reply brief, M. Oson. The -- the petition
for certiorari says the followi ng, that the Governnment is
-- is favoring these racial mnorities -- this is on page
2 of the petition for certiorari -- through a combination
of conpul si on and incentives. As to conpul sion, the
statutes require every private prinme contractor, on
penal ty of being ineligible to win Federal contracts, to
establish and adhere to a plan to try to hire DBE s as
subcontractors.

MR. OLSON: The --

QUESTION: That is precisely the issue that --

MR. OLSON: It was -- it was nentioned in -- at
t he beginning of the brief and not addressed -- those
provi sions were not addressed in the argunments of the
brief.

But, nore inportantly, pursuant to the
Departnent of Justice guidelines issued in 1996, those
race -- any race-conscious provisions in the statute may
not be applied in any area of the country unless they're
justified by the Departnment of Conmmerce benchmark study
t hat shows a disparity in effect in those districts. The

Department of Commerce made its study, and in all but
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ei ght States, which do not include Col orado, those
measures have been rul ed out of bounds, and they're not
bei ng applied. And the Departnent of Transportation has
confirmed that.

QUESTI ON: But are the benchmark studies
conducted every year?

MR. OLSON: They're to be conducted every year,
but they're not actually being conducted that -- that
of t en.

QUESTI ON: What does that nean?

(Laughter.)

MR. OLSON: Well, it's one of those -- one of
t hose Governnment progranms that it is hoped will be
conducted nore often than they actually get conducted,
Chi ef Justice Rehnqui st.

(Laughter.)

QUESTI ON:  But a new benchmark study could find
t hat Col orado was subject to --

MR. OLSON: Well, it's conceivable, yes. That's
-- that's entirely possible. But there is no evidence
that that will occur. There is no evidence that that is
likely to occur. That is not usual.

QUESTION: Well, there -- there is evidence that
Adarand is working in a context where regul ations are

changing year to year in order to effect the one -- this
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one goal, to which it -- it claims there is a substanti al
doubt in --

MR. OLSON: There is no evidence in this record
that the subcontract clause provisions, which Adarand is
now di scussi ng, have been applied ever in Colorado or in
t hose States precluded by the benchmark study.

QUESTION: What is the basis for not applying
them M. Oson? That -- that's what puzzles ne. What
possi bl e basis is there for the Governnment not to apply
then? They are required by the statute.

MR. OLSON: Well, and also they are required by
the holdings of this Court to apply and interpret that
statute in a constitutional fashion. Precisely what this
Court discussed in Adarand is to inplenment whatever
prograns it has in a narrowmy tailored fashion.

What the Departnent of Justice did, after this
decision in Adarand, is enter into a |engthy study,
determ ned that race-conscious progranms or provisions of
Federal statutes could not be applied in ways that were
not narromy tailored, responding directly to this Court's
gui dance. As a result of that, the Departnment of Justice
study indicated that they would only be applied -- only --
even at the outset -- in areas where there was evidence of
the direct effects of discrimnation in Federal

contracting.
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The Departnment of Commerce thereafter conducted

a study, did not find these disparate inpact in terns of

effects of discrimnation in the areas in which Col orado

exists. In fact, in 42 -- 42 States. And
that, the Department of Transportation has
has not enployed the -- the race-conscious
t hose clauses in those areas.

QUESTION: Well, M. O son, does
cl auses covered by section 8(d)(4) through

MR. OLSON: Yes.

QUESTION:  And | thought that M.

as a result of
not used and

provi si ons of

-- are those

(6)?

Pendl ey argued

that, in fact, in Col orado sonme of those provisions have

been and are, in fact, now in contract forns.

MR. OLSON: They are in the contract forms, but

the Departnent -- that is again another carryover of

i nstances where they probably should be renoved fromthe

contract fornms, but they're not being inplenented or

enforced to inpose any race-conscious renedy --

QUESTION:  Well, why wouldn't the -- why

woul dn't the --

QUESTION: But they're in there.

QUESTION: -- contractor have standing to say

that I'mcontracting, I"'mtrying to business in a mlieu

where the Governnent has, through either prior or existing

policies, required contractors to put in clauses that

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

injure nme, and | want those cl auses renmobved so that | can
do business on a fair basis?
MR. OLSON: Well --
QUESTI ON:  And he has standing to say that now.
MR. OLSON: Well, he -- well, in the first
pl ace, the three contracts that were nmentioned in the
reply brief -- Adarand was not the high bidder in those
three contracts. And Adarand has not alleged --

QUESTI ON:  Hi gh bidder or | ow bidder?

MR. OLSON: | nean the | ow bidder. Excuse ne.
In fact, in the subm ssion that it -- that it put before
the Court --

QUESTION:  So, despite all these years of
litigation, he still has to litigate bid by bid.

MR. OLSON:. Well, he has got to denonstrate --
as | understand this Court's holdings with respect to
standi ng, he's got to show sone i mmedi ate i npact or the
potential for actual harm Now, what is -- the Departnent
of Justice has said race-conscious renedies will not be
applied in these areas. The Departnent of Commerce has
del i neated the areas. The Departnent of Transportation
has agai n, on August 24th as submitted to this Court, made
it absolutely specific that it is the policy of the
Federal Hi ghway Adm nistration that separate percentage

goals shall only be required in those areas where the --
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QUESTION: Well, all of this is new since the
Tenth Circuit | ooked at it.

MR. OLSON: Yes.

QUESTI ON:  What are supposed to do now, please?

MR. OLSON: This case --

QUESTION: | nean, these are new things the
Governnment i s presenting.

MR. OLSON: Well, no, no. Wat the Governnent
has said in this August 24 menorandumis entirely
consistent with what the Departnent of Justice guidelines
requi re and what the Departnent of Justice and -- and the
Departnment of Transportation has been saying all al ong.
To the extent that those provisions appear in the
contract, this -- this docunent, that was issued on August
24, says contracting officers shall disregard those goals
in --

QUESTION: That's fine, but they're still in the
contracts. |'ma contractor and | have signed a contract
that says I will make these special provisions for
mnority firms, and I will -- | will try to get these
goals. And | know that |I'm subject to penalties if -- if
| do not nmke a, quote, good faith effort. Have letters
gone out to those contractors that say, hey, forget about
it? No. No letters have gone out. You just come up and

tell us, oh, the Government won't enforce that. | --
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MR. OLSON: Justice --
QUESTION: | don't think that that's adequate

assurance to those -- to those conpani es who are conpeting

for -- for

contracts where -- where the prinme contractor

has signed a commtnment to get a certain -- a certain goa

of -- of mnority participation.

MR. OLSON: The -- the Departnment of

Transportation and the Departnent of Justice have

consi st ent

consci ous

|y adhered to the provision that those race-

provisions will not be enforced in the direct

procurenment programin these areas. And there's no

evi dence t

contractor

hat they ever have been.
QUESTI ON: Have they told -- have they told the
s and subcontractors?

MR. OLSON: Yes, they have, and they

reaffirmed --

Hi ghway Di

QUESTI ON: \Where was that?
MR. OLSON:. Well, this -- this nenorandum - -
QUESTION:  This went out to Federal Lands

vi sion engineers. W have no indication that

t he people who signed these conm tnments have been put on

notice that these commtnents do not -- do not bind

anynore.

MR. OLSON: Well, Justice Scalia, it strikes ne

- | respectfully submt that -- that you're
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swtching it around. It seenms to ne that Adarand has the
responsibility to suggest or denonstrate to this Court
that it's actually being hurt or that there is sone

evi dence that -- that race-conscious decisions are being
made in the contracting process. And Adarand has not
denonstrated, with respect to even the three contracts it
mentioned, that it was the | ow bidder.

QUESTION: Do you think that for a single m nute
if these clauses required racial discrimnation, an
absolute clear, patent violation of the Fourteenth
Amendment, that we would say there's no standing for a
mnority who wanted these renoved? Not for a single
m nut e.

MR. OLSON: Well, | -- | wouldn't contradict
that, but | would say when the Governnent has nade it
absolutely clear that it is not enforcing race-conscious
remedi es, as instructed by this Court in the first Adarand
deci sion, except in a narrowy tailored fashion, and
there's been subsequent |egislation of a conpelling need,
but that that response to that conpelling need has been
narrowed down to the areas where it is necessary and --

QUESTI ON: But the provision hasn't been renopved
fromthe contract.

MR. OLSON: The provision was not renoved in

sone of those contracts, and I -- | can't tell this Court
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how many. But it is -- it is explicitly clear and there
is no evidence to contradict that they're not being --
t hose race-conscious provisions are not being enforced
with respect --

QUESTION: If they were being enforced, do you
agree that Adarand has standing to -- to challenge it?

MR. OLSON: |If they were being enforced and
Adar and coul d suggest that it was sonehow affected by
that. And it has not been able to do that either because
with respect to the three contracts, its own |odging --
and | would refer the Court in part to ClL of tab Min the
yellow -- the first volume of the yell ow subm ssion, which
is a sheet in which -- this is the Adarand subm ssi on.

And tab Mrefers to one of those contracts, just as an

example. And it says in that docunent -- this is an
Adar and docunent -- who was awarded the work we bid? And
then it circles the conpany who was awarded the bid. |If

not us, why not? And it's scribbled in here from Adarand,
we were not high -- we were high. Excuse ne.

QUESTI ON:  They were the high bidder.

MR. OLSON: They were the high bidder and
therefore they didn't get the contract because they were
-- were not the low bidder. And that's true if -- it
takes a little bit of conmbing through the record, but it's

denonstrably true with respect to those other two
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contracts

as wel | .

QUESTION:  And -- and you think they're --

they're not at risk of that happening in -- in other

contracts when these provisions still exist in the

contract clauses and all we have is -- is your assurance?

better not
sonewher e
says t hat

tol d about

Scalia, it

If I were the prinme contractor, |I'd say, |

take a chance. | understand that there is
floating around the Governnment a nenorandum t hat
they won't enforce this, but |I've never been

it.

MR. OLSON: It's -- it's -- well, Justice

has been the docunented, articul ated policy of

the -- since the Departnment of Justice study. The

gui del i nes went out to all Federal agencies not to enpl oy

t hese progranms, except under certain conditions. The

Commer ce Departnent inplenented that decision, and there's

no evidence to the contrary.

QUESTI ON:  What programs? Let's -- let's be

cl ear about what programs we're tal king about. |

understand that at an early date we said until these

studi es are done and -- and the studi es show no

underutili

zation, the conpensation and the other two

prograns would -- would not be used. But as far as |

know, the

woul d not

first indication that the contracting comm tnent

be used is this nmenmorandum of August 24, 2001.
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Is -- is there any earlier nmenorandunf?

MR. OLSON: Well, if you look at the
Governnment's --

QUESTION: Dealing with the contracting cl auses.

MR. OLSON: No. But the -- what there is is a
Departnent of Justice requirenment inmposed upon all Federal
agenci es not to enploy race-conscious renedies in those
areas --

QUESTI ON: Vhen -- when was that nenorandunf?

MR. OLSON: That was in 1996.

QUESTION:  Well, but why, if that went out in

1996, was it necessary to have this menorandumin the

summer of 2001, if that had -- if the earlier one had any
effect?

MR. OLSON: Well, it -- well, the menorandumin
August of -- of 2001 reiterates the policy that the

Departnment of Transportation had been operating under.
QUESTION: Would you read me the '96 one? |
think it's -- it's pretty clear to ne that the '96 one did
not cover the contracting requirenment. It just covered
the other three prograns.
MR. OLSON: | don't agree with you. | -- - -
QUESTION: Where is it? Wiere is it?
MR. OLSON: | can't -- | can't give you cite to

the record, but the -- the Departnent of Justice nenoranda
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is in the Government's appendix. |It's a -- it's a |lengthy
docunent, and it makes it clear that race-conscious
remedi es cannot be used except in those areas subject to

t he Departnment of Commerce benchmark study.

QUESTION: Is there another reason here why it
doesn't apply and that is -- and | read this sonewhere --
that Mountain Gravel is itself a small business and for
t hat reason the clause wouldn't apply in any event?

MR. OLSON: It would not have applied in 1989
when this case first arose. The -- that's -- that's a
very good point, Justice Souter. \When this case first
arose, Mountain Gravel was not -- was a small business
enterprise itself. At the appendix to the Governnent's
brief at pages 202 to 203 to 204, the actual contract is
listed. The box is checked, are you a snmall business
enterprise. That's checked. And then on the page which
contains the subcontractor -- subcontracting cl ause
itself, the |language in there specifically says, this
shall not apply to small business concerns. Now --

QUESTION: Why is it -- why is it then that --
t hat what they say in the first three pages of their reply
brief, for exanple, is that they have to -- they want to
get a sub under a prinme, that the Weenonmunch Construction
Aut hority got the prime. And they got the prinme contract

on August 27, 2001. And when they got the contract, they
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| ooked up the requests for bid, and in the request for
bid, there was an appendix. And in that appendix, it gave
an exanple of just what the prinme had to have. And one of
the things the prine had to have was a prom se that it
woul d use its best efforts to try to get subs awarded to
smal | business -- di sadvantaged smal | busi nesses. So,
they're saying at | east on that one, we saw right in the
contract -- that we saw right -- right there the kind of
thing that you say doesn't exist.

MR. OLSON: Well, as |I say, they were not the
| ow bi dder on that contract. They weren't
di sadvant aged - -

QUESTION: All right, but they're saying --

MR. OLSON: ~-- by that contracting situation.

QUESTION: -- give you three exanples, you know.
We're a guardrail conpany and we're going to go and we're
going to bid again and again and again. And the |ast
three all have these exanples in it, which you say |
woul dn't have gotten anyway, but maybe in the future we'l]l
get it anyway.

MR. OLSON: Well, all I can say is that the
Gover nnment has announced its policy, and there's no
evidence in the record that it's acted inconsistently with
any application of race-conscious renedies in the area in

whi ch Adar and - -
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QUESTI ON: So, we have just a m stake possibly,
the appendix C. But if that's -- if that's so, do you
t hi nk we should just send this back to the Tenth Circuit
and say, okay, you sort it out?

MR. OLSON: This --

QUESTION: They say they're facing these cl auses
all the time. You say they're absolutely not facing them
Col orado isn't a place where this is appropriate. And
that's the end of it, and let themsort it out.

MR. OLSON: Well, | think it's very inportant to
enphasi ze that this is a facial challenge to the statute
and to the system And this Court has consistently said
t hat unless there are no set of circunstances under which
the regul ation and the statute could be enforced on a
constitutional matter -- that's the Sal erno case.

QUESTI ON: But what's -- what's a facial
challenge in -- in this context? | nean, it seens to ne a
| ot of the questioning here and to Adarand's counsel has
been to show that Adarand was directly affected by the
thing. And so, | -- 1 don't think you're really talking
about a facial challenge in the sense we use that in the
First Amendnent.

MR. OLSON: | -- | respectfully disagree with
respect to whether Adarand was adversely affected by the

program They have not denonstrated that they |lost a
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single contract as a result of -- of the provisions which
they're -- which they' ve decided now to chal | enge.

QUESTION:  Well, they certainly in -- in the
case we first -- we first decided, the 1995 case -- we
deci ded that they -- they were sufficiently affected, so
we rul ed.

MR. OLSON: Yes, and they were affected by --
we're not contending that they did not have standing to
chal | enge that subcontracting conpensation provision.

QUESTION: It challenged that financial
conpensati on provision.

MR. OLSON: Yes.

QUESTI ON:  Whi ch now has been found to be
unconsti tutional .

MR. OLSON: Yes.

QUESTION: And it's out of the picture.

MR. OLSON: That's correct.

QUESTI ON:  But now we have a new set of
argunments basically.

MR. OLSON: Yes, and -- and to the extent that
-- that the program as it exists, requires people to --
in order to be designated as a di sadvant aged busi ness
enterprise, nmust file certificates articulating that they
have been the victimof a social and econom c

di sadvant age.
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QUESTI ON: \What does that nmean?

MR. OLSON: Well, it's defined in the statute.

QUESTION: | -- 1 could probably certify to
t hat .

QUESTI ON:  For yoursel f?

QUESTI ON:  Yes, absolutely. | mean, it depends
what you nean by social or econonmic --

MR. OLSON: Wwell, it's --

QUESTION:  There are country clubs | coul dn't
get into.

(Laughter.)

MR. OLSON: It's -- it's explained in the
statute both with respect to ethnic and racial prejudice
because of their identity as a group w thout regard to
i ndi vidual qualities, and that econom c di sadvant age - -
the ability to conpete in the free enterprise system has
di m ni shed capital and credit opportunities as conpared to
others in the sanme business area --

QUESTION: Either -- either social or economc,
even though the social would -- would be quite irrel evant
to whether you can --

MR. OLSON: Both -- well, that's a social -- the
use of the termin the statute described a victimof -- of
prejudi ce or bias, and that has had econom c effect on the

i ndividual. Both of those points are required. The

42
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regul ati ons thensel ves --

QUESTION: | think the formis attached to the
reply brief of the --

MR. OLSON: No. That -- that formis a --

QUESTION: That is not the right fornf

MR. OLSON: That is not the right form There
is a--that's a -- that's a part of a notice of proposed
rul emaki ng. That form has never been adopted . |I'm--
' mreasonably confident that it never will be adopted.

The -- the regul ations which explain in further
detail social and econom c di sadvantage are contained --

QUESTION: |I'mjust saying if this isn't the
right form what is? The form has not yet --

MR. OLSON: The forms -- the different States
use different forns. There's no uniformform But the
regul ati ons explain --

QUESTI ON: But apparently what -- what the
agency proposed -- proposed on May 8th, 2001 -- sinply
says, | hereby certify that I am a nenmber of one of the
foll owing groups -- you check the mnority group -- and
that | have held nyself out as a nmenmber of that group. |
further certify I am an owner of a conpany seeking DBE
certification and that | have experienced soci al
di sadvant age due to the effects of discrimnation based

upon my -- check all that apply -- race, ethnicity,
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gender, other. Print nane,

MR. OLSON:

QUESTI ON:
float this. Maybe this is

VR. OLSON:
to be | ooked at
defines as soci al
regul ati ons,
Governnent' s appendi X,
the regul ation --
regul ati ons.
chal | engeabl e position,
signed before a notary.

QUESTI ON: Wel |,

rebutting it? | nean, who
you go about it?

MR. OLSON:
rebut it.

QUESTI ON:  But, |
have to show to rebut it?

MR. OLSON: Well,
entitled to certification,
is substantial and chronic
busi ness world and that --

i npai red due to di m ni shed

But t hat

That's what the agency

But the --
interms of the --
and econom c di sadvant age
which are in -- at

whi ch define --

And it's a --

Justice Scali a. |t

The State may chall enge it.

si gnature, date.

is --
sai d. Let's

what we'll adopt. Right?

but the -- but that has

what the statute
and what the

pages 70 to 72a of the

which -- which are

Department of Transportation

it's a rebuttable and

has to be

The agency - -

how woul d one go about

could rebut it and how woul d

Any adversely affected party can

In fact --

mean, what -- what would you
what you have to show to be
according to the regul ations,
soci al di sadvantage in the
and that credit has been

capital or opportunities have
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been inpaired due to dimnished capital and credit
opportunities, as conpared to others in the sane or
simlar |ine of business. | submt --

QUESTI ON:  Soci al di sadvantage in the business
world. What is that?

MR. OLSON: Social -- social disadvantage,
Justice Scalia, is defined in the statute as having been a
victimof racial or -- or prejudice of that nature, and
that it has produced econom ¢ di sadvantage based upon --

QUESTI ON:  You say just two opposite things on
this econom c di sadvantage. You say in your brief that
they -- you have to sign an affidavit that says ny ability
to conpete in the free enterprise system has been inpaired
due to dimnished capital and credit opportunities. Then
you say, noreover, if you have nore than $750, 000 net
worth, you're out of it. You can't qualify.

They say sonething conpletely different. They
say that if you have |less than $750, 000, you -- you
automatically qualify. So, that in fact, despite those
words, all that you have to say is | have less than
$750,000. That's the end of it. You qualify. You say,
no, that isn't so at all. You're out if it's over --
which is right?

MR. OLSON: Well, | believe that we're correct.

(Laughter.)
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MR. OLSON: Once you -- once you --

QUESTION:  That's the right answer.

(Laughter.)

MR. OLSON: And I hope |I said it persuasively.

(Laughter.)

MR. OLSON: | think the regul ations are
relatively clear. Once you've reached a certain plateau
of econom c category, you're out. And these -- these
certifications are -- again, the regul ations explain the
State nust conduct a relatively careful investigation of
applications for certification. 1In fact, | understand --
it'"s not in the record, but | understand in the last 12
nmont hs i n Col orado, out of 160 applications, only 65 or --

QUESTION:  So, your point, to be absolutely
explicit, is if you are below the plateau, $750,000, you
still mght not qualify as being economcally
di sadvant aged.

MR. OLSON: That's correct. That's our
position. And | -- and | don't -- well, that is our
position. | don't understand the analysis that would cone
out the other way because | think the statute is
relatively clear with respect to that.

The -- the -- so, the -- in the first place, the
certification process requires sonmeone asserting under

oat h, because that -- that affidavit requirenment is there,
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t hat subject to challenge -- Adarand itself said inits
cert petition in the nost recent case before this one that
it was not prepared to sign a certification about soci al
and econom c di sadvant age because it was afraid of being
prosecuted for fraud, perjury, and di sbarment charges and
things of that -- that sort. So, there's plenty of

evi dence that people take these things seriously, that the
statutory threshold and the regulatory threshold nust be
met. It may be chall enged by people. There are field
procedures in place and so forth. So, that's another step
of the narrow tailoring requirement that takes place with
respect to this process.

So, we submit that with respect to the subject
of a conpelling governmental interest, this Court
addressed that very point in its first Adarand deci sion,
and -- and made it clear in the |ast paragraph of part
3(d) of that opinion that the unhappy persistence of both
the practice and lingering effects of racial
di scrim nation against mnority groups in this country is
an unfortunate reality.

QUESTION:  Well -- but when you get to that,
CGeneral, you have this list of people. You know, sone by
culture, you know, people fromthe Northern Mari anas,
Macau, Fiji, Tonga, Kiribati, Tuvalu, Nauru, the Federated

State of M cronesia, Hong Kong. How did all -- what

47
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studies put all those --

MR. OLSON: Well, in the first place, there's
about 30-sonme years of study by Congress of disadvantage
and di scrimnation, which this Court recognized in
Fullilove and in Croson and in Adarand, that is taking
pl ace in the contracting industry. Those -- those
categories --

QUESTI ON: The people from Macau were
discrimnated in the contracting --

MR. OLSON: People -- people of a certain racial
background and a certain color are discrimnated agai nst
and those --

QUESTION: But -- but this thing just sets it
out in great detail by country.

MR. OLSON:. Well, I -- 1 submt that when you --
if you were to describe different people of different
nati onal backgrounds or racial backgrounds that have been
guilty of discrimnation, they may fall in any of those
categories. They may cone froma certain country in
Africa or -- or a certain country in Southeast Asia or a
certain Hi spanic community. That doesn't change the fact
t hat what the racial discrimnation is has been on the
basis of the characteristics of skin and nationality, of
whi ch those are sinply subgroups.

QUESTION:  Well, but -- but they aren't. It's
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only those subgroups that get the preference. In -- in ny
experience, racial discrimnation is usually stupid enough
that it's not that reticulated --

MR. OLSON:  Well --

QUESTION: -- that you discrim nate agai nst
peopl e from Gabon but -- but not fromthe next-door
country. That -- that's weird.

MR. OLSON:. Well, what -- what the Congress said

over and over again, on the basis of detailed analytical
studi es which are -- which are described in considerable
detail in the -- in the court of appeals opinion, and what
this Court has said is that there has been the lingering
effects, unfortunately, of publicly financed

di scrimnation in the construction industry.

What you're referring to, Justice Scalia, is an
effort by the Governnment. Now, we have all three branches
of Government recognizing a significant, serious problem
t hat Governnment has a responsibility to address. What the
-- what the executive branch did with respect to the
regulations in its progranms is put a nunber of neasures in
to attenpt to neet the very points that this Court
suggested that are ways to narrowy tailor the renedy,
which is certainly sonething that the Government has a
responsibility to do, to nake sure that only individuals

that fall into cases where there's actual -- actually been
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di scrimnation are the beneficiaries and limts on the
program to make sure that it does not go to a broader area
or longer tenporally than it shoul d.

| submt that what we have here is the executive
branch attenpting to respond to a legitinmate serious
problemthat all three branches of Governnment have been
concerned about in a highly responsible way. And in the
face of a facial challenge, it cannot be said that there
are not ways that this -- these regul ati ons can be
i npl emented in a constitutional fashion.

And therefore, to the extent that there is a
facial challenge, the petitioner has not nmet, by any
stretch of the imagination, its burden. |If anything, this
case shoul d be dismissed as inprovidentiy granted, but if
the Court rules on the nmerits, these programs are
constitutional against a facial challenge.

QUESTI ON: Thank you, General d son.

M. Pendl ey, you have 5 m nutes remaining.

REBUTTAL ARGUMENT OF W LLI AM P. PENDLEY

ON BEHALF OF THE PETI TI ONER

MR. PENDLEY: M. Chief Justice, may it please
t he Court:

First of all, the -- the Departnent of Justice
gui del i nes, the proposed reforns have never gone final.

They were put out in 1996. They have never been
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i npl emented in the direct Federal procurenment program

Secondly and rel atedly, they have been
i npl emented to sone degree with regard to the State aid
prograns, but that case isn't at issue here.

Thirdly, the Court held in Jacksonville --

QUESTI ON:  How do we know they haven't been
i npl emented? The -- the Solicitor General tells us they
have.

MR. PENDLEY: The -- the Governnment concedes,
with regard to the State aid program that that's not at
issue inthis -- in this case, and that's in the
Governnment's responsive brief. However, the -- the
proposed refornms -- one need only | ook at the smal
busi ness regulations at 13 C.F.R and also the -- the bar
regul ations at 48 C.F. R Those are unchanged with regard
to this race-neutral approach that the -- that the United
States is tal king about.

In the -- in the Jacksonville case, what is
necessary for Adarand to showis its inability to conpete
on an equal footing, the back end. That's what this Court
held in 1995, and it is still unable to conpete on an
equal footing because of these very -- various prograns
t hey have in place.

In the City of Jacksonville, the Court -- this

Court refused to permt the City of Jacksonville to renove
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a program and submt a new program And this Court said,
you don't need to have the selfsane programto maintain
your chall enge.

The Government can't sinply change the program
play this little shell ganme, and deny this Court
jurisdiction. This isn't even renoving the whol e program
This is sinmply changing the mechani sm by which it is
applying it and saying, well, we're not using that bad,
old SCC anynore, but we have this other bag of tricks that
we're -- we're going to utilize.

The -- the Court is absolutely right. These
contractors out there are on pain of |oss of serious noney
if they don't conply with these mandatory subcontracting
plans. The termis |iquidated damages. |In one contract,
this guardrail subcontract, it was $105,000. |If that
pri me does not issue that contract to a DBE, he |oses that
$105,000. The United States takes it fromhim

This is both a facial and an as-applied
chal l enge. We have made that clear consistently. W say
the statute is unconstitutional on both.

And finally, let me draw the Court's attention
to the subcontracting decision by the Tenth Circuit. It's
at page 70 to 71 of Adarand's petition appendi x. And
therein, the Tenth Circuit makes it very clear there used

to be a bad, old SCC in 1996. That isn't there anynore.
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We have a brand new SCC that's been changed and it won't
be quite so -- quite so non-narrowy tailored. But there
still is an SCC in place.

And finally, Your Honor, the United States told
this Court that the benchmark study is overdue, and | know
in my bones, as | know that this case has gone on forever
by the United States' effort to make it go on forever and
with broad jurisdiction fromthis Court, that the day this
case ends is the day the benchmark study cones out, and
suddenly and m racul ously Col orado is back in the
underutilized category and all these nmechani snms apply.

| think it's incredibly amazing that on the 9th
of March of 2000, the man in charge of this program said,
don't use the SCC, continue to use the FAR and its
mandat ory subcontracting plans, and that 2 weeks before we
filed that | odging that showed all those mandatory
subcontracting plans, suddenly his instruction fromthe
9th of March of 2000 was wi thdrawn and said, wait, wait,
don't use the mandatory subcontracting plans out of the
FAR. Use the set-asides instead. And whether they cal
it the set-aside or the mandatory subcontracti ng plans or
t he subcontracti ng conpensation clause or the price
eval uati on adjustnments, Adarand is still denied that equal
footing this Court found in 1995.

| urge this Court to reach this case on the
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merits because the day this Court says it's moot is the
day Adarand gets standi ng again because it |oses another
contract because this programis applied in Col orado, and
Adarand will start this sad process again.

Thank you for the Court's indul gence.

CHI EF JUSTI CE REHNQUI ST: Thank you, M.
Pendl ey.

The case is submtted.

(Wher eupon, at 11: 00 a.m, the case in the

above-entitled matter was submtted.)
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