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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
now i n Nunber 00-157, United Dom nion Industries, Inc. v.
United States.

M. Fox.

ORAL ARGUMENT OF ERIC R FOX
ON BEHALF OF THE PETI TI ONER

M5. FOX: M. Chief Justice, and may it pl ease
t he Court:

There is a single elenent in this case that
properly determnes its outcone, and that is that the
product liability loss, as the district court said, and
you can find this on page 36A of Appendix B. The product
liability loss is a subset of the net operating | oss.
Section 172(a) and 172(b)(1)(A) of the Internal Revenue
Code provides that a net operating | oss can be carried
back three years.

Section 172(b)(1)(1), and you can find the exact
| anguage on page two of petitioner's brief, provides that
in the case of a taxpayer which has a product liability
| oss, the product liability |loss shall be a net operating
| oss carry-back to each of the ten taxable years preceding
the loss year. In Section 172(j)(1) then defines the term
product liability loss, and that is, it is the |esser of
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the net operating loss for the year, and that is the net
operating |loss that can otherw se be carried back three
years, or the sum of the anounts all owabl e as product
liability deductions.

So it is clear that the product liability |oss
is nothing other than a piece of the net operating | oss.
And if you apply that rule to a single stand-al one
corporation, the first thing you do is determ ne whet her
the corporation has a net operating loss. |If it has a net
operating loss, the next thing you do is determ ne the
extent to which that net operating loss is attributable to
product liability deductions. And the product liability
deductions in an anmobunt not exceeding the net operating
| oss then becones the product liability |oss. That can be
carried back ten years, but it's all part of the net
operating | oss.

So if you have a product liability loss that's
| ess than the entire net operating |oss, then after you
carry back the product liability loss ten years, what is
| eft of the net operating | oss can be carried back three
years. The inportant part --

QUESTION: Is the theory of the statute that
devel opnent of these products usually takes |onger than a
t hree-year period, and that what we're just trying to do
is allow the conmpany to have its loss carry back apply to
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those years in which it was engaging in research? 1s that
the theory of the statute, or is there sone other theory?

MR FOX: | think the |legislative history
suggests that there was some concern that product
liability suits and the Iike took tine to arise, and that
a product mght be sold in a particular year, generate
income, and then it wouldn't be for many years before the
product liability suit arose. And in order to provide a
| onger period of income against which potentially |arge
| osses m ght be deducted, the Congress thought it was
appropriate to extend the statute and all ow goi ng back as
far as ten years.

| think the theory was that it would be | ogical
that the income mght arise years earlier than the three-
year period, and Congress was sinply extending the carry-

back period to allow for that problem

QUESTION: | suppose it doesn't hel p us much
because if | told you, well, that makes it sound very
corporation-specific, you would say, well, so are al
ot her net operating | osses when they're calculated. In

the first instance, they' re specific to that corporation,
and yet they are carried over to affiliated groups, so
product liability | osses should be given the sane
treatment. | take it that's your argunent.
MR FOX: Well --
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QUESTION: You want to nake it a better
argunent, huh?

MR FOX: Well, I'Il try, Justice Kennedy, if |
can.

| believe that the plain | anguage of the statute
when applied to an affiliated group of corporations
requires the outcone that we seek.

QUESTION: Wul d you respond, M. Fox, to the
claimthat what you're arguing for is a double deduction,
and would you tell me in the first instance sonething that
maybe | shoul d have gotten fromthe briefs, but | just
couldn't find it. Didthe -- did the successful conpanies
inthis affiliated group which, in fact, as | understand
it, had the expenses involved here -- did they deduct the
product liability expenses in the course of cal cul ating
what in effect turned out to be positive inconme which was
then attributed to the group? Had they already -- |eaving
aside the treatnment -- the possible treatnent of the |oss,
has there already been a deduction taken by the
constituent conpani es here?

MR FOX: No. Justice Souter, | want to nake
perfectly clear there is absolutely no double deduction in
this case, and there was no deduction in conputing
separate taxable incone in the sense that a tax benefit
was produced at that point. There was clearly a
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subtraction of the product liability deduction in arriving

at separate taxable income. That is --

QUESTION. Wwell, then --
MR. FOX: -- incontrovertible.
QUESTION:  -- why aren't you asking for that

same subtraction, as it were, to have the further benefit
for the affiliated group?

MR. FOX: The reason is that when you -- when a
single corporation or an affiliated group has a net
operating loss, the total anpbunt of that |oss has not
produced any tax benefit because you have had deducti ons
t hat exceed income, and, yes, you've deducted themin the
sense that you subtracted them but now you conme up with a

negati ve nunber, and that negative nunber, which is al

we're tal king about here -- the net operating |oss -- that
in and of itself does not produce a tax benefit. It's
just -- it's hanging out there until you can carry that

negati ve nunber to sonme other year and take a deduction
agai nst incone in that other year. Then the deduction
produces a tax benefit, so we have --

QUESTI ON: What we're arguing about here is
whet her you go back three years or ten years.

MR. FOX: Exactly, Justice Scalia. That's the
only thing we're tal king about. The fact is that the very
same product liability deductions that have been, quote,
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deducted, in arriving at separate taxable inconme are in
the net operating | oss that Respondent will agree we can
carry back three years. And if we can carry it back three
years and take a deduction, there's no doubl e deducti on.
They woul d not claimthat. They now want to say that
because we're goi ng back ten years, there's a double
deduction, but that's sinply not the case because we're
reduci ng what we can ot herw se take back three years.

QUESTION: M. Fox --

MR FOX: Al we're doing is --

QUESTION: | understand that there's no dispute
at all about the amount involved. As you said, it's just
a question of whether it's a three-year carry-back or a
ten-year carry-back. But there's one feature of your case
that's different fromthe Intermet case -- the other side
of this split -- and that in Internet, the corporation had
sustai ned the | oss that Lynchburg was al so a nenber of the
consolidated group in the carry-back year. But as |
understand the facts of your case, you -- the deductions
of the | osses sustained in "83 to '86, and you want to
carry it back to '73? Years when the corporations had
sustained the |l oss were not part of the affiliated group.
Whay should it be carried back -- why should the affiliated
group get this benefit when the conpani es who sustai ned
the loss were not part of it in those carry-back years?

8
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

MR. FOX: The regul ati ons have a nechani sm for
dealing with corporations that join a group and provide
that in the case of a net operating loss, if a nmenber of
the group contributes to the net operating |oss by itself
having a loss, and in the carry-back year, be it three
years or ten years earlier, it was not a nmenber of the
group, a portion of the overall net operating |oss can be
all ocated to that conmpany and carried to a separate return
year outside of the consolidated return

In this case --

QUESTION:  Can be or nust be?

MR FOX: Mist be. In this case there -- the
corporations that generated -- the nmenbers of the group
that generated the product liability deductions would not
have an allocated net operating |oss under that provision
of the regulations whichis -79. And so there is no
mechani sm for carrying back to any separate return year.
The only carry-back can be within the group.

Now, if you have a corporation that joins a
group and has deductions, even though it just joined the
group, any deductions it has are going to find its way
into the net operating |loss that can be carried back. So
the question again is the fact that the corporation would
have deductions, even though it had separate taxable
income. The fact that it is contributing to the net
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operating | oss, even though it wasn't a nmenber, say, the
| ast year, does not prevent its deductions from being
carried back three years as part of the net operating
loss. And so in this case, it's nerely a fact that
they're going to be carried back ten years instead of
three years.

QUESTI ON:  You say the sane probl em exists under
the three-year carry-back?

MR. FOX: Exactly, because any deductions that
this corporation has for product liability are going to
find their way into the net operating | oss that can be
carried back three years, and that would be before it was
a nmenber of the group

QUESTION: Is this right -- and tell nme, if it's
wong, |"mnot going to pursue it -- but it seens to ne
the theory of this thing is that we have a conpany call ed
Conmpany A, and Conpany A has, let's say, a loss of two
dollars over the year. And what this statute nornally
says is wait -- Conpany A, if you have sone product
l[iability loss, there are a | ot of things that can cause
| osses, and you have all of them It was a terrible
conpany. But we're going to pretend that the two dollars

there is product liability loss. That's called, let's

pretend that's what the statute says -- as long as there
was two dollars of it. W're not going to call it sone
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ot her | oss.

Now, what you want to do is if Conpany A is part
of, let's say, fifteen other companies, you want to
pretend that the big |l osses run by these other conpanies
whi ch had nothing to do with product liability are product
liability | osses, too.

MR FOX: Well, | would agree with you, but |
think --

QUESTION:  Is that what you -- that's what
you're reading in the statute --

MR FOX:  Yes.

QUESTION: Al right. Now, if that's so, then
there's a great thing we could do. W have sone big
| osses in our conpany, so we | ook around for sone other
firms that happen to have sone product liability | osses,
but they're just marginally profitable. Now we buy them
up, and now our let's pretend gane allows us to count as
our |l osses which cane fromtotally other things -- having
a very bad product, for exanple -- now are product
liability |l osses, so we get to go back ten years. Now,
that woul d be a consequence of accepting your position, is
that right?

MR. FOX: Theoretically, yes, Justice Breyer,
but I think that is a -- that the exanpl e which comes from
t he Respondent's brief is a very far-fetched exanple.
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Nunber one, it is highly unlikely to arise. You have to
go out and find a coincidence of facts that fit just
perfectly, nunmber one. Nunmber two is that the result that
you have just posited is not sonething that flows fromthe
consolidated return regulations, but it is a result that
can exist if a single stand-al one corporation were to find
itself in the sane position, it could go out, buy another
corporation if the facts fit perfectly, liquidate it, and
do exactly the sane thing.

QUESTI ON: Ckay.

QUESTION:  But for that matter, it would apply
within the three-year period if it's just seeking a three-
year carry-back, no? Although | guess it wouldn't matter
if it's product liability carry-back or not. But that can
happen under the three-year carry-back, can't it?

MR FOX: Well --

QUESTION: Can't you purchase sonebody with
| osses that will enable you to carry back what you
ot herwi se woul dn't be able to carry back three years?

MR. FOX: That nmay not --

QUESTION: No, but then you're purchasing
sonmebody with profits in Justice Breyer's exanple.

MR. FOX: M ght not work that way because if,
first of all, if they were separately profitable, then
they wouldn't be contributing any | osses. O course, if
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they had | osses, then they'd have to carry them back to a
separate return year of their own. That's why | find that
this hypothetical requires coincidences that are very
unlikely to exist.

QUESTI ON:  Does Treasury Regul ation -79(a) bear
on the extent to which Justice Breyer's exanple could be
cal cul at ed?

MR. FOX: Not really, not really. Not the
exanple that is in Respondent's brief. It wouldn't affect
it.

QUESTION:  To what extent do we owe deference to
the Governnent's position in this case?

MR FOX: | would say you owe no deference
what soever. First of all, | noticed as | was wal king into
the building today there was a quotation from Marbury v.
Madi son etched into the wall that said that it is this
Court's obligation to decide what the lawis. But
noreover, there really is not a Treasury position here.
There's no -- they have never promnul gated a regul ation,

t hey' ve never gone through the hearing process. This is
nmerely sone |awer at the Internal Revenue Service taking
a position to deal with a situation that they really
haven't dealt with by regul ations.

QUESTION:  But would the Governnent have the
authority to pronul gate a regul ati on which reaches the
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result that the Chief seeks to reach here --

MR FOX: | believe it would. | believe they
woul d.

QUESTION: So, so then it follows fromthat,
that the Governnent's position is consistent with the
statute, if that's true.

MR FOX: No, | think it is not consistent with
the statute, Justice Kennedy. 1'Il tell you why.

QUESTI ON:  They can pronul gate a regul ation
that's inconsistent with the statute?

MR. FOX: They could pronul gate a regul ation
t hat woul d be consistent with this statute but their
position, given the regulations as they exist today, is
inconsistent with the statute, and I will tell you why.
The reason for that is, as | said earlier, the net -- the
product liability loss is just a piece of the net
operating loss, and an affiliated group filing a
consolidated return has only one net operating loss -- the
consol i dated operating loss. That's the only thing that
exists to be carried back three years.

Now, just as you would in the case of the
separate corporation, you say, to what extent is that
consol idated net operating |oss the only thing that they
had prescribed that can be carried back three years? To
what extent is it attributable to product liability
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deductions? And you can determ ne that by |ooking at al

of the product liability deductions of the group. It's
right in there and every one of those deducti ons,
regardl ess of whether the contributing nenber has negative
taxabl e i ncone or positive taxable incone, goes right to
that bottomline, and you can prove, dollar for dollar,
that the net operating loss is attributable to every one
of those deductions.

And that, because of the way they have desi gned
the regul ati ons, they have provided only for the single
consol idated net operating |loss. That is what could be
carried back three years, that's what a piece of can be
carried back ten years. And there's no getting around
that fact. And you don't need a regulation to say, let's
do it on a consolidated basis. You really don't have to
worry about whether we should view, in this particular
case, the consolidated group as a single entity or as a
group of separate conpanies.

QUESTION: M. Fox, did the Governnent take the
sanme position in the court of appeals that it takes here?
| thought it argued for sonething a bit different from
what the court of appeals cane up wth.

MR FOX: I'ma little confused as to what
position the Governnment is taking in this case, but in the
court of appeals they basically argued that the net
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operating |l oss you should | ook at was the negative or
positive separate taxable inconme of a conpany. That if
you had positive taxable inconme, then the nenber didn't
have a net operating |loss and that was the end of the
nmatter.

The Fourth Circuit rejected that argunent. The
Fourth Grcuit said, as the Petitioner argued, that the
definition of separate taxable incone is not the sane as
the definition of a net operating | oss because separate
t axabl e i ncone excludes things |ike charitable
contributions, capital gains and the like. And so
negati ve taxabl e i ncome can never equate theoretically,
and definitionally, with a net operating | oss.

And so the Fourth Crcuit went and found a net
operating | oss sonme pl ace el se.

QUESTION:  Where did they find it, M. Fox?

MR. FOX: Justice G nsburg, they found it in the
regul ation -79.

QUESTION: | know, but had it been argued? It
was -- it was the -- where did it cone fron? Did the
Government put it inits brief, or did they just pick it
out of the air?

MR FOX: | don't recall it being in the
Governnent's brief but the Government fromtinme to tine
has put out technical advice nenoranda and the |ike, and
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t hat argunment had been raised by the Governnent, but | do

not recall themarguing it specifically in the Fourth

Crcuit.

QUESTION: If you | ose, do we create any
anomaly, or is there sone -- what |I'mthinking of is that
you have -- the Governnent has, it seens to ne, going for

it the fact the | anguage is pretty anbi guous. The
| anguage does |ist sonme things that should be
consol i dat ed, makes no nention of this. And there's at
| east one anomaly that's created if they lose. Al right,
you have going for you that the statute could be read your
way, you could want to play the let's pretend gane with
the whole set, but is there anything el se you have goi ng
for you in ternms of policy that you want to bring up, or
in terns of anomalies that would be created if you | ost?

MR FOX: Well, I think froma policy standpoint
if you go back and | ook at the 1918 | egislative history,
that certainly when Congress brought the consolidated
return into being, they thought of the affiliated group as
one single business. The Respondent wants to treat every
corporation as a separate business. Wll, that's clearly
contrary to what Congress thought. And it may be that you
have situations where you can have an affiliated group
with corporations in what we would call different |ines of
busi ness, but that's not what Congress was tal king about.
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They thought that all of the activity -- business activity
under comon ownership, was a single business.

But even then you could have an affiliated group
of five thousand coffee shops, or five thousand vitamn
stores, all nanaged by a separate headquarters business
-- all financed out of one separate headquarters business.
| think it's pretty hard there to view each separately
i ncorporated coffee shop as a business that's separate and
apart fromevery other business. And in that case, it
woul d nake perfectly sense -- perfect sense if one nenber
of the group had a product liability loss, even though it
m ght otherwi se be profitable, that this entire group
which is all in the identical line of business should be
able to avail itself of that.

QUESTION:  May | ask you a question, M. Fox?
Goi ng back to your response to Justice Kennedy about the
pur pose of the provision -- what about the fact that if
you do have separate corporations in different |ines of
busi ness and one of themis profitable notwithstanding its
hi story of product liability | osses ten years ago, hasn't
that served the purpose of allow ng that business entity
to recover the loss that has to be otherw se carried back

ten years?

MR. FOX: If that corporation were a stand-
al one corporation, | would say yes it is. But | think
18
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when you're dealing with an affiliated group, that puts
too nmuch enphasi s on where you place the particul ar
business. | mean, a good tax planner, if they thought
this was a problem could get around that by sinply noving
| oss conpanies around. And if you take a | oss conpany and
put it where you're going to have the product liability
deductions, you probably could straighten that problem
out .

QUESTI ON: Except -- except in the case where
you have a conpany that's acquired between three and ten
years. In that case, you always will end up with a

profitable conpany acquired between the three and the ten

years. You w |l always have the anomaly. That conpany
wi || have taken, as a deduction fromits incone, its
product liability loss, and its taxes will have been

reduced accordingly, right? And then -- and then the
consol idated conpany will be able to go back ten years and
use sonme of its deductions once again, in that one
situation where you have the acquisition of a profitable
country -- conpany between three and ten years.

MR FOX: It is theoretically possible, but |
woul d say that if that highly unlikely scenario -- | nean,
you mi ght have to face up to the possibility of going out
and buyi ng a tobacco conpany and you think, well, it'll
throw of f sonme product liability deductions, but you have
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no idea the extent of that. You' re kind of risking your
entire conmpany on sone tax dodge.

QUESTION: But M. Fox, isn't that the point of
the Governnent's -- the note it nakes on page 41? The
footnote in which it says there's no | ogical reason why
Petitioner should be able to use these deductions to
create product liability |osses for itself sinply because
the affiliated corporations that actually incurred the
product liability expenses realized profits instead of
| osses. The anonaly that -- as you said, the regulation
doesn't cover the profit for a corporation, but it would
cover one where there had been | osses.

MR FOX: Well, | think, Justice G nsburg, that
that is not really a function of consolidated returns.
Take a single stand-al one corporation that has an oi
busi ness and a conputer business. Now, they m ght have a
product liability in the oil business, but when they
report their income, they are reporting the entire
conpany's incone and losses. And if there is a profit in
the oil business with a product liability deduction and a
huge loss in the conputer business, they put that al
t oget her and, even though the oil business was profitable
and the product liability was nore than of fset by the oi
conpany's incone, because they are in a separate
corporation, they can put everything together and they're
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going to get the product liability deduction.

So the fact that you have disparate |ines of
business is not the thing that causes the problem because
you can get exactly the sane result when you' re dealing
with a stand-al one corporation. And if that's not a
problemthere, | don't really see why it should be a
problemin the affiliated group context.

QUESTION:  Is your underlying rationale -- and
Justice Breyer asked you about policy questions --that
there's really no reason to treat this affiliated group
any differently than you would treat one corporation that
had separate divisions?

MR FOX: Yes, | think that is exactly the case.
That's the way Congress viewed an affiliated group if you
| ook at that 1918 |egislative history. They say exactly
that at sone length. And | think, furthernore, that ny
ultimate point here is that the plain | anguage of this
statute requires that you | ook at the consolidated net
operating loss -- that's the only thing we have that's a
net operating |loss, and you ask, to what extent is that
net operating loss attributable to product liability
deductions. W have in the general explanation of the
Revenue Bill of 1978 which is cited on page 4 and 21 of
our brief.

This provision was explained this way. Under
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the Act, the anmobunt of a net operating loss that is
attributable to a product liability |oss can be carried
back an additional seven years is only one net operating
loss this affiliated this group has, the consolidated net
operating loss. And it seens to nme that the plain

| anguage of the statute requires you to ask only one
guestion: to what extent is that net operating |oss
attributable to product liability deductions? And that's
the end of the matter. You don't need any speci al
regul ati on.

To the extent you're a little worried about this
hypot heti cal, nunber one, the Governnent can correct that
by regul ations. They already have a provision in the
Code, Section 269, that allows themto set aside
deductions in the case of acquisitions nmade for tax
avoi dance. So | don't believe that we should | et that
little tail, if you will, wag this dog. That's a very
smal | point, purely hypothetical, it can be dealt with by
regul ations. It can be dealt with by Section 269. |If
there are no other questions, | would appreciate reserving
my tinme for rebuttal.

QUESTION:  Very well, M. Fox.

MR. FOX: Thank you.

QUESTION: M. Jones, we'll hear from you.

ORAL ARGUMENT OF KENT L. JONES
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ON BEHALF OF THE RESPONDENT

MR JONES: M. Chief Justice, and may it please
t he Court:

| think it's common ground that none of the
corporations involved in this case would be able to claim
a product liability loss on a separate return. That's
because the product liability |oss provisions provide no
extended carry-back benefits either for profitable
corporations regardl ess of the anount of their product
liability expenses, or for unprofitable corporations that
have no such expenses. So the narrow question presented
in this case is whether the fact that this profitable
entity that had sonme expenses of this type is conbined
with an unprofitable entity that had no such expenses
changes the result on a consolidated return.

QUESTION: M. Jones, can | just ask one
prelimnary question? The statute refers to in the case
of a taxpayer which has a product liability loss -- now,
who is the taxpayer?

MR. JONES: Well, the taxpayer in the 172
context is plainly the individual corporation. That's the
way that all of the provisions of the Code are witten.
They are witten to apply to the individual taxpayer.

QUESTI ON:  And each of the corporations --

MR. JONES: The only --
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QUESTION: -- is a taxpayer in your Vview?

MR. JONES: Each of these corporations is a
t axpayer .

QUESTION: Did they each file a return?

MR. JONES: The only way that they avoid filing
a separate return is by electing under 1.1502 to file a
consolidated return. And so the question is, how do you

go fromthe provisions of the Code that dictate how we

treat --

QUESTI O\ How many checks does the --

MR JONES: -- separate taxpayers.

QUESTION:  -- when they file that return, how
many people -- how many different corporations give the

Gover nnent noney?

MR. JONES: Well, each of themis severally
i able, and so the answer --

QUESTION:  The question is how many give them
noney, not whether they --

MR JONES: Well, | don't know. The answer can
vary. Sonetines a check can be drawn from each of the
corporations or by any one of them They are severally
liable for this tax. That is to say each of themis
l'iable for the consolidated tax. To understand how --

QUESTION: For the whol e tax?

MR JONES: Yes, sir.
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QUESTION: | mnean, you can get the whole thing
out of any one of them not just the aliquot portion
attributable to that one.

MR JONES: That's correct. That's Section 6 --

QUESTION:  And i ndeed you woul dn't know what the
al i quot portion would be. Wat about the problemthat
there is sinply no net operating |loss for each of the
i ndi vi dual conpani es?

MR JONES: Well, that's -- that's really -- the
entire thrust of their argunent is that if you start in a
consolidated -- froma -- let ne answer the question with
alittle bit of background. | don't want to avoid your
guestion, but I think a little bit of background woul d be
hel pful .

To answer that question, you have to understand
what is the background principle that applies in
consolidated returns. Since the Wolford Realty case, the
background principle has clearly been that notw thstanding
t he consolidation, you treat each of the corporations as a
separate tax-paying entity except as the regul ations
provi de for consolidated treatnment. So then you have to
go to the regulations to see how the regul ati ons provide
for the consolidated treatnent. Section 12 of the reg
says that in determ ning consolidated incone, the first
step is to determ ne the separate incone of each
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corporation based upon the rules that apply to the
determ nation of taxes for separate
tax-paying entities. Under that regulation, it's
undi sputed that the product liability expenses of each of
t hese corporations are deducted fromthe incone of each of
t hese corporations, and --

QUESTI ON:  Before you go further, aren't there
sonme exceptions fromnormal --

MR JONES: Yes.

QUESTION:  -- | nean, capital --

MR. JONES: There are sone exceptions of itens

QUESTION:  Charitable deductions? Capital
| osses?
MR. JONES: That's right, that under the
regul ations are treated as consolidated itens and aren't
part of the cal culation of separate taxable incone.
QUESTION:  So you can never really come up with
a really genuine picture of what the individual --
MR JONES: You don't --
QUESTION: -- net operating loss, if there were
such a thing, was.
MR. JONES: The term separate taxable incone is
not a perfect equivalent. They say, well, we want a
perfect equivalent to net operating |loss that we'd
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cal cul ate for an individual taxpayer, and there are three
reasons why that objection has no force.

The first is a sinple practical one. They don't
contend that under any definition of separate net
operating |l oss they woul d have had a | oss. Each of these
conpani es was profitable. They're claimng the rights of
a hypothetical taxpayer that, in fact, in the twenty-
three year history of this provision has never existed.
There has never been a taxpayer with product liability
expenses who had a positive separate taxable incone but a
negati ve separate net operating loss. That has just never
happened. And that's why, in the twenty-three years,
there's never been any reason for the Secretary to adopt a
di screte regul ati on designed to address these m nor
di ff erences because they have never been a practical
i ssue.

And that brings me to ny third point which is
there is no requirenent that there be a perfectly
equi val ent treatnent between individual taxpayers and the
consol idated taxpayer. |If that was a requirenent, we
woul dn' t have consol i dated returns.

QUESTION:  You just used the term consolidated
t axpayer --

MR. JONES: A consolidated return. |If they had
to be perfectly equal, we wouldn't have consol i dated
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returns, we'd just have separate taxpayers cal cul ating
their taxes and we'd add them up.

QUESTION: M. Jones, your position that you're
now announci ng has been rejected, the position that you're
taking on brief here is rejected by the Fourth Crcuit,
and they made it very clear that they weren't buying that,
and they had an alternate position.

| have two questions for you. One is, going
into this whole picture with this conpany, there was an
agent -- and | assune that this |arge amount of noney had
to go up higher in the Service who said, yeah, they're
right, under the consolidated regs that now exist, they
get this refund. And it was a Congressional Joint
Commttee that said no. So the Service initially agreed.
Therefore, it leads nme to think that there has been no
consi stent clear position that the Service has taken. |Is
that right?

MR JONES: | think that the Service has taken a
consistent position in litigation, and as far as what
happened in the negotiations between the parties, | nean,
it's often the case that people try to work things out.
But we're in litigation here. W're trying to deci de how
t he | aw appli es.

QUESTION: Well then in litigation, since the
Fourth Grcuit clearly rejected the position that you are
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pressing on brief, what is the consistent position that
you're taking on litigation? Has the Governnent ever
taken the position that the Fourth Grcuit takes?

MR. JONES: The consistent position that we're
taking is that separate taxable incone is a workable rule
that applies in this context, and that's the point | was
about to make which is that Section 1502 of the regs --
|"msorry, of the statute -- doesn't tell the Secretary
adopt rules that are perfectly equal. It says adopt rules
for consolidation that achieve a clear --

QUESTION: M. Jones, I'msorry to interrupt on
this point again, but as | understand it that isn't the
rationale that the Fourth Crcuit went on.

MR JONES: That's not the Fourth -- the Fourth
Circuit had a different perspective. I'mtrying to
describe to you what the Government's position is.

QUESTION:  What |'m asking you first is, has the
Government ever taken the position that the Fourth Circuit
adopt ed?

MR JONES: It's a conplicated -- the answer to
that is very conplicated. The answer to that is, that
that reg that the Fourth Crcuit relied on does sonetines
apply in these cases. It applied in the Anel case which
was the first case the petitioners brought to chall enge
this tax issue. It applied there because there was a
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separate return year for sone of these subsidiaries. And
when the separate return years were involved, then you use
the separate net operating |oss definition that's
contained in the 79 reg.

QUESTION: But the Fourth Circuit, as
understand it, was not relying on the regulation that
relates to separate return years. That was --

MR. JONES: They were --

QUESTION: Yeah, they were. That's right. They
wer e.

MR. JONES: That's correct. They were.

QUESTION:  But they weren't doing it in the
limted sense of a separate return year. They were
generalizing that. They were taking that the regs --

MR. JONES: They were saying this is arule --

QUESTION:  -- | abel separate return year, and
they were saying, well, we could use this nethodol ogy
across the board. |Is that right?

MR. JONES: They were saying this is an -- |
t hink what they were saying is this is an appropriate rule
to apply by analogy. And we don't disagree with that.
VWhat we're trying to explain is howthe rules we have in
pl ace work. W don't disagree with the Fourth Grcuit
that we could apply their rule by anal ogy. W don't
di sagree that in a -- if a situation -- let me put it this
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way. |If there ever were the hypothetical situation in

whi ch sone taxpayer cane in and said, well, | have had
positive separate taxable inconme, but | actually had a
negative -- a separate net operating |loss as defined in
reg 79, we think that mght well be a reasonable
resolution. But it is not the resolution that's currently
in the reg. The resolution that's currently in the reg is
val i d, though, because it is a legislative rule adopted by
the Secretary under Section 1502.

QUESTION:  What resolution is that, and what reg
is that? You say this is resolved by a regul ation?

MR. JONES: Yes, sir. |It's resolved by Section
12 of the regulations which require the separate taxable
income to be cal cul ated by reducing fromeach taxpayer's
income the product liability expenses it incurred.

QUESTION: But this is not the same thing as was
poi nted out in questions before as the thing you're
analogizing it to. | mean, it's just an anal ogy, isn't
it?

MR. JONES: The decision of the court of appeals
said that the rationale of the reg 79 rule is a workable
rule that woul d make sense if such a situation ever arose,
and we don't disagree with that. Wat we're saying is
that the legislative rules that the Secretary, in fact,
has adopted under his broad authority to adopt rul es that
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reasonably reflect the incone and avoid the evasi on of
taxes -- the rules that we have are workable rules, and
the proof is in the pudding that in twenty-three years
t hey have never not aptly applied.

QUESTI ON: But your col |l eague di sputes, and the
court of appeals happen to agree, that your reliance on
1502-12 sinply solves this.

MR JONES: I'mnot -- |I'mnot sure what you
nmean.

QUESTION: Well, you said this is control -- as
| understand your answer, this is controlled by 1502-12.

MR. JONES: No, Section 1502 gives us the
authority to adopt reg 12. That's what |'m sayi ng.

QUESTI ON: Wl | --

MR. JONES: And Reg 12 --

QUESTION: Wiich is -- whichis --

MR. JONES: -- provides a workable rule --

QUESTI ON: Wi ch defines separate taxable
i ncone.

MR JONES: Yes, sir.

QUESTI ON: But your opponent says that is not
controlling, and the courts of appeals have not agreed
with you on that.

MR JONES: Well, if the -- if the opponent
agreed with us, we wouldn't of course be here.
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QUESTI ON: But how about the courts of appeal s?

MR JONES: We've won this in sone courts, we've
lost it in other courts. There's a conflict, which is why
we're here. And what I'mtrying to make clear is we don't
-- we're not saying we disagree with the analysis of the
Fourth Circuit --

QUESTION: But the Fourth Grcuit did --

MR. JONES: We're saying that the anal ysis of
the Fourth --

QUESTION: M. Jones, the Fourth GCrcuit did
explicitly disagree with your 1.1502-12 position that you

MR. JONES: Yes, the Fourth Circuit thought that
the rules were perfectly equivalent.

QUESTION: And it said -- it said right in the
-- it's in 18A of the appendix to the cert petition that
that was an incorrect position. And if you m ssed that
statenent, they repeated it later by saying that they
often strain to disagree with that position. So it's
clear that the Fourth Circuit rejected the position you're
now presenti ng.

MR. JONES: | have not argued -- | have not
suggested to the contrary, and what |'ve said is that what
we -- we agree with the Fourth Grcuit that if a situation
ever arose where this hypothetical distinction between
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separate taxabl e incone and separate net operating |oss
ever came up, which it never has, the rule adopted by the
Fourth Grcuit mght well be sensible.

QUESTION: Well, may | put this question to you,
M. Jones?

Suppose we agree with the Fourth Crcuit and the
Sixth Grcuit that the position you are taking about 1502-
12 is incorrect. Do you enbrace the position that the
Fourth Gircuit takes as a proper way to resolve this case
and all other --

MR JONES: It is a proper resolution of this

case. It -- it answers questions that the Court doesn't
need to answer. It answers the question of what would
happen if these -- if this factual situation arose that

never had. And what we're saying is that in that

hypot hetical situation, that's a good answer, but what
we're also saying is that the Secretary is the one who is
supposed to adopt these legislative rules, and we don't
think that the Court needs to, and therefore shoul dn't
reach out --

QUESTION: But if you don't -- if we agree with
the Fourth GCircuit that the position you're taking is
incorrect, so that's out of the picture -- we're not going
to just assune that we agree with the Fourth Crcuit and
the Sixth Circuit -- there's no split on that, and then so
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we have to look for an alternative if we're going to use
-- and rule in your favor, and |I'm asking you is the one
that the Fourth Crcuit took, the one that the Governnent
woul d urge.

MR JONES: It is -- it is the resolution of
this case that we think is appropriate on the facts -- on
t he hypot hetical facts that the court used in fashioning
that rule, but I would sinply repeat nyself in saying that
it"s up to the Secretary to fashion these |egislative
rul es.

QUESTION:  All right, that's -- accepting that,
and you just point this out to me where | didn't know that
the regs actually determned this. | thought the regs
were regs for calculating separable inconme, et cetera.
And then you throw it all together and you cal cul ate and
see a loss overall. And then the question is, should we
count that loss overall as if it were product liability
| oss? And what | didn't knowis there is sonething that
says, no?

MR JONES: Yes, there is.

QUESTI ON:  Whi ch one?

MR JONES: Well, what it isis, it's the
process of the calculations required by the regul ati ons,
and that is that you' ve deducted -- you' ve taken the
deduction of the product liability expenses at the
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separate affiliate | evel --

QUESTI ON: Yes.

MR. JONES: They have not had | osses, they have
had profits. Those deductions have been used at that
| evel and cannot go to the consolidated |evel. There are
no deductions to take to the consolidated | evel to change
the character of the |osses of the unprofitable affiliates
fromthe ordinary | osses for which they get three years
into these extended benefit |osses for ten years.

QUESTION:  And now the wording gets you there in
the calculation. |If I go through reading the wording, |
won't be able to get to their result.

MR. JONES: The wording that controls this is
the wordi ng of Section 12 of the reg that says in
determning the -- separate incone of each affiliate, the
first thing you do is you apply the rules that govern the
determ nati on of incone --

QUESTION: Okay. No, I'Il doit. 1'Il go
through it.

MR. JONES: (kay.

QUESTION:  If | should, when I go through it,
figure out that their reading is possible, then is there
sonme good reading -- reason why they aren't right? |
mean, their -- their point would be, ook, this is
supposed to treat the thing like a big business, and if it
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were a big single business, we could do it, so why can't
we do it?

MR JONES: Well, it's because Congress adopted
in 172 a product liability loss -- that provision which is
not a subset of losses, it's a subset of the |osses
incurred by the conpany that incur the product liability
expenses. Wiat they are doing is --

QUESTI ON: But why couldn't you say that with
reference to any operating loss? | thought nost of the
Code was addressed to a single taxpayer.

MR JONES: Mbst of the Code doesn't turn the
character of the all owance on the character of the
expense. Congress in 172(j) focused this special
al | omance on the taxpayer, in the words of the history,
that suffered the | oss.

QUESTION: But -- I'msorry -- | didn"t --

QUESTION:  Well, except | think it does. If,
for instance, for |egal expense, the corporation has had
to have hired a | awyer and deduct a | egal expense for
sonet hing that was a nedi cal expense. | don't understand

MR. JONES: The only --

QUESTION:  -- your response. Do you see ny
pr obl enf

MR JONES: Well, | probably don't understand
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your question, because what | thought you were saying is
what's speci al about product liability expenses that they
shoul d be | ocused -- focused --

QUESTI ON:  And your answer was that the expense
has to be related to the reason for which it was incurred,
and | say, well, that's true of any expense.

MR JONES: It has to be related to the taxpayer
that incurred it. It has to be related to the entity that
incurred it -- not to some other entity.

QUESTION:  Well, | suppose that's also true with
all deductions. | can't take a | egal expense for
sonmething that is on ny son's separate return

MR. JONES: That's right, but if, in a
consol idated context, if you consolidate sonebody's profit
and sonebody el se's | oss, you get a consolidated | oss,
hypot hetically, which ordinarily you get a three-year
carry-back for. The question is whether this specific
situation justifies characterizing that consolidated | oss
as a product liability loss or for sone --

QUESTION: | agree, but the fact that an entity
that incurred the expense is different fromthe entity
taking it -- presents the sane problemas with any ot her
deducti on.

MR. JONES: It doesn't present a problem unless
they're trying to get this special carry-back, and they
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only get the special carry-back when this special type of
deduction causes a loss for the conpany that incurred this
deducti on.

QUESTION: M. Jones, what is the principal
pur pose of Part 12 of the regs? | nean --

MR. JONES: The purpose --

QUESTION: It isn't designed specifically for
this situation. For what other purpose do you need a
definition of separate taxable inconme?

MR JONES: It is a very inportant provision,
because so nmany of the provisions of the Code, or -- not
maybe so many -- but many of the provisions of the Code,
the ability of a conpany to use themturns on the specific
facts of that company. There are two other cases that
we've cited to you in our brief, the H Enterprises case
and the First Chicago case, both of which involve
situations where a deduction was avail able only because of
the characteristics of that individual conpany. And this
relates to the background rule that | described to you
fromthe Wolford Realty case.

You have to -- it's necessary to understand that
t he consolidated regul ations are an overlay. You start
with the separate taxable -- as separate applications and
returns to each individual entity, and then you only
consolidate to the extent the regs provide.
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QUESTION:  And do you think that -- what | find
persuasive in the taxpayer's case here is the fact that
net operating loss is only -- it's not defined in the
regs, it's only defined in the statute, and it is defined
to -- in a way that would only apply to the consoli dated
return and not in a way that could apply to the separate
returns.

MR. JONES: Well, consolidated net operating
loss is only defined in that way, but the operating |osses
of the individual entities are defined both in the
separate taxable incone context which can be negative, the
regul ations --

QUESTION:  Yes, but isn't that the point? That

they don't define it as net operating loss? | mean, there
is -- at least at the verbal |evel, there is no such
concept .

MR. JONES: There is no question that the
Secretary can adopt -- could adopt a rule that did that,
but let nme point out what woul d happen then. The
Secretary would then no | onger be able to provide for
consolidated treatment of the nunerous itens that they' ve
done -- like charitable deductions and so forth. If we're
going to have a separate net operating |loss definition for
i ndi vi dual corporations, it would have to be only for this
i ssue, and then it would have to take account of, well,
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we're no longer treating these as consolidated on the
other -- on the consolidated return. W would have to
make sone adjustnents there, too.

What the Secretary instead has done is he has a
wor kabl e rule. It has the background rule that determ nes
taxes at each individual affiliate. Because none of these
affiliates have | osses -- none of them have product
liability losses to pass on to the consolidated |evel.
Petitioner's theory would just recharacterize what is a
normal |oss for its other conpanies into sone kind of
special product liability loss. Now, | would like to
enphasi ze because it is very inportant to us that
Petitioner's theory in this case would | ead to serious
opportunities for mani pul ati on and abuse.

For exanple, the hypothetical that's already
been described to the Court -- you have a |ong history of
profits and a current history of |osses, but you don't
have product liability expenses.

QUESTION: Do you have authority under 269 to
disallow | osses if the conpany is acquired for purposes of
t ax avoi dance, or would --

MR JONES: | think the statute says for the
princi pal purpose of avoiding taxes.

QUESTION: So if | went out to acquire a
corporation just to take advantage of this |oss, you could
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i nvoke 269?

MR JONES: | would -- we would have to litigate
whet her we -- we would have to establish that was your
princi pal purpose, and | suspect you'd say, well, you had

a legitimte business purpose.

QUESTION:  Well, | -- that was the assunption of

Justice Breyer's question. O course, you' d have to

litigate

woul d be

who wer e

pr esent ed

pri nci pal

there's a
then we'd

O course

it.
MR. JONES: We would have to litigate it, and we
QUESTI ON:  But you're not powerl ess.
MR JONES: -- doing it in the face of taxpayers
obvi ously planning --
QUESTION: But that's the only horrible you' ve
-- that -- | nean --

MR JONES: Well, the other --

QUESTION: -- the case where that is the
pur pose.
MR JONES: | don't nean to say it's a horrible

QUESTION:  And then you conpl ain when we say
solution for that horrible by saying, well, but
have to prove that it was the principal purpose.
you woul d.
MR. JONES: | think that the other --
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QUESTION: It's not a horrible unless that's the
princi pal purpose.

MR. JONES: The other horrible is that Congress
didn't intend this to happen. Congress provided no
product liability |oss benefits for profitabl e conpanies,
regardl ess of the anmount of expenses they've incurred.

QUESTION:  To go back to the first horrible --
coul d sonebody just do it now, even if you win, by sinply
folding the acquired conpany into its conpany so there's
just one entity rather than the consolidated one?

MR. JONES: No, that doesn't acconplish their
obj ective, because then the acquiring conpany woul d be
liable for all these product liability expenses. They'd
be a single conpany, and we woul dn't object then. W
woul dn't have an objection to that because then they would
be incurring the product liability expenses as they
i ncurred.

Now, historically for the expenses incurred
prior to the date of the nerger, they wouldn't be able to
use that. They'd have to have sone other theory. But
after the nerger, that's not a problem The problemis
that this is like Wolford. This is a case where they are
comng up with a strategy to avoid the paynment of taxes,
and even though counsel or says this is an unlikely
situation --
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QUESTION:  There's nothing --

MR JONES: -- that is this situation

QUESTION: M. Jones. M. Jones, there is
nothing wong with a strategy to avoi d the paynent of
taxes. The Internal Revenue Code doesn't prevent that.

MR. JONES: But the question is whether the
consol idated provisions permt it, and in Wolford Realty
the Court said that the m nd rebels agai nst the notion
that in allowing for consolidated returns Congress neant
to provide for such a facile and obvi ous neans of juggling
tax attributes to avoid the paynent of taxes. That's what
we have -- we have a facile and obvi ous nmethod of juggling
tax attributes.

QUESTION:  But M. Jones, you don't disagree
wi th your opponent's hypothetical involving a conpany with
two divisions -- a conputer division and a hot dog
di vision, or sonething |ike that.

MR JONES: It's a single corporation. Right.

QUESTION: But it's that -- also is sort of
contrary to the basic purpose of deduction, it seens to
ne.

MR. JONES: No, because the -- what Congress was
concerned about was the conpany who was liable for the --
whet her the conpany that was |iable for the product
liability expenses had been fairly treated, and if that
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conpany is a single entity, then it has received the
income in the past, it has paid taxes on that inconme, and
t hen when t he deductions conme up ten years | ater because
t he expenses cone up later, it's fair to |let that conpany
go back and get the nonies that they' ve paid in taxes back
ten years ago.

It is not fair, and it's not what Congress
provi ded, to |l et sonme other conpany that had no product
liability expenses go back and get their taxes back from
ten years. That's not what 172 is about. That's not what
the consolidated tax return provisions are about. That's
not what this Court or Congress intended to sanction.
This Court said in Wolford Realty that this sort of
juggling is not to happen, and in Section 1502, Congress
said that the privilege of filing a consolidated return is
not to be used as a license for evading taxes. That's
what we have at issue here.

| would like to point out that in Internet, the
Sixth Grcuit got this issue wong principally by relying
on Section 80 of the regulations which the Court said
creates a default rule under which you are supposed to
apply tax provisions first at the consolidated |evel,
unl ess a regul ati on otherw se provides. That's a hundred
and eighty degrees off.

QUESTION: Was it a hundred and ei ghty degrees
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off inInternet to say a separate taxable incone's
character as positive or negative has no i ndependent
significance?

MR JONES: Yes, that was also well off the
poi nt . The | ocus of the incone at the individual
corporate level is often inportant -- it's often critical
-- in determning the proper tax treatnent of that item
This case is just one nore exanple of that. For exanple

QUESTION: So it was al so wong when they said a
menber's product liability expenses affect the group's
consol i dated net operating |oss, dollar for dollar,
whet her the nmenber has a positive or negative separate
t axabl e i ncone.

MR JONES: Well, actually what affects the
i ncome of the consolidated group is the positive taxable
income that cones fromthat affiliate.

QUESTION: So that can --

MR. JONES: The positive taxable incone goes
over and reduces the | osses of the other conpanies. The
Sixth Grcuit just got this wong, and they thought that
the --

QUESTI ON:  What are the ot her exanpl es you were
about to give? Oher instances in which it's inportant to
figure out the separate taxable inconme of --
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MR. JONES: H Enterprises is a good exanmple. W
cited this in our brief. H Enterprises involved a conpany
-- two affiliates, one of which bought sone stock and the
ot her, which borrowed sonme noney and transferred it to its
affiliate. And the affiliate used that noney to buy the
stock. Now, there's a limtation on the anount of
interest that can be deducted for this kind of equity
acqui sition, and the question was, well, do you conbine
these two, or do you |ook at their separate character?

And the answer of the tax court in H Enterprises was, no,
you have to | ook at them as separate individuals and apply
that provision separately first. Now, another -- and so
the result was that, well, you didn't hold the interest

-- the conmpany that borrowed the noney subject to this
limtation of using that, that when the other conpany used
t he noney to buy stock.

The other exanple is -- is the First Chicago
bank case which we've cited where the question is, well,
can a conpany claima dividends-recei ved deduction? It
can only do that if it holds a certain percentage of the
stock of the conmpany. One affiliate owned | ess than that
amount, and another affiliate owned | ess than that anount,
but when you conbi ne them they both own nore than that
anount. But because you local -- you focus your inquiry
first on each separate conpany, neither of those conpanies
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qualified for the dividends-recei ved deducti on because
neither of themindividually net the requirenent.

When Congress has wanted to provide for
consolidated treatnment of |loss itens, they've done so
expressly. In 172(h), Congress provides a loss limtation
on certain kinds of interest incurred in connection with
equity acquisitions and expressly stated that when this
provi sion applies to a corporation that is a nmenber of an
affiliated group, it is to be applied to the affiliated
group directly.

Congress nade no such consolidation -- required
no such consolidated treatnment for product liability
| osses that are described only a few paragraphs away. The
inplication of this seens to be pretty clear -- that
Congr ess recogni zes the background rule that this Court
described in Wolford Realty, which is, you | ook at each
of these conpanies as individual entities first, unless a
regul ati on provi des separately. That's why | was focusing
on how the regulations tell us what to do.

The regul ations tell us take these deductions at
the individual affiliate level first. Having taken them
at the individual affiliate level -- these were profitable
affiliates, they had no | osses to pass on to the
consol idated return. The |osses at the consolidated |evel
are ordinary losses with a three-year carry-back, not this
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speci al ten-year carry-back that you can only get through
juggling of tax attributes as this Court described in
Whol ford Real ty.

| want to just briefly touch on one thing that
was raised in the reply brief, which is a new argunent and
which is wong. In the reply brief they say that the
Cottesman case stands for the concept that you construe
all anbiguities in consolidated return regul ati ons agai nst
the Secretary. Looking at that case, it's clearly not
what it holds. What it says is that penalty provisions
are narromy interpreted. Penalty provisions are to be
construed agai nst the Secretary.

The ordinary rule that this Court established in
Wiite v. United States in 305 U. S., which we always cite
when taxpayers nake this argunment, is that there is no
policy of lenity. That the tax provisions are not
interpreted in favor of the taxpayer. Indeed, in a case
i ke this involving deductions which are a matter of
| egi sl ative grace, any anmbiguity is to be resol ved agai nst
the taxpayer. This taxpayer has not satisfied the
requi renent of showing that its profitable affiliates had
| osses fromproduct liability.

Congress did not intend to provide benefits for
any other type of corporation, and the consolidated return
regul ations don't get themthere, either.
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| think |I've covered what | intended to.

QUESTI O\ Thank you, M. Jones.

M. Fox, you have two m nutes remnaining.

REBUTTAL ARGUMENT OF ERIC R FOX
ON BEHALF OF THE PETI TI ONER

MR. FOX: The Respondent takes the position that
if the regulations do not address a particul ar provision,
that any provision in the Code has to be applied on a
separate conmpany basis and not on a consolidated basis.
That is totally inconsistent with the position that the
| nternal Revenue Service took in both Gottesman and H
Ent erpri ses.

In the Gottesnman case, the I RS argued that the
accurnul ated earnings tax had to be applied on a single-
entity basis. They happened to | ose that case, but that
was their position.

In H Enterprises, they took the position that
t he disall owance of interest rule had to be applied on a
consol i dated basis, and they won the case. Wat happened
in that case was the taxpayer argued that they had
borrowi ng in one conpany, and the tax exenpt bonds in
anot her conpany, and that you shouldn't | ook at the two
together. But H Enterprises is -- clearly provides that
you | ook at the whole thing as one, and there was no
regul ation that said that.
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The other point I want to nake is that the
Government seens to think that you can kind of have a --
it's not very inmportant as to how close the definition of
separate taxable incone may conme to net operating | oss.
think that is, in a sense, totally irrel evant because the
statute says, you |l ook at the net operating |oss. The
regul ati ons have provided for a net operating loss. |It's
t he consolidated net operating loss. | see no reason why
it would even | ook at separate taxable incone.

The question is, we have the regul ations
provi sion for the separate net operating |oss, and the
issue is, to what degree does that net operating | oss that
everyone agrees can be carried back three years -- to what
extent is it attributable to product liability deductions?
When we conme up with the nunber, that's the product
liability loss. And that's the end of the matter, and you
don't need a regulation to tell you to get there, because
the statute is clear on its face, and the Service has put
in the regulation the definition of net operating | oss.

Thank you.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Fox.
The case is subm tted.

(Whereupon at 11:03 a.m, the case in the above-

entitled matter was submtted.)
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