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Settlenment of Debt Oamed by Electric Borrowers
AGENCY: Rural Uilities Service, USDA

ACTI ON: Final rule.

SUMVARY: The Administrator of the Rural Uilities Service (RUS) hereby
est abl i shes policies and standards for the settlenent of debts and
clains owed by rural electric borrowers. In addition to establishing
policies and standards for debt settlenent, the rule establishes RUS
policy on subsequent | oans to borrowers whose debt has been
restructured.

DATES: This rule is effective Septenber 26, 1997.

FOR FURTHER | NFORVATI ON CONTACT: M. Blaine D. Stockton, Jr., Assistant
Admi ni strator--Electric, U S. Departnent of Agriculture, Rural
Uilities Service, Stop 1560, 1400 |Independence Avenue, SW,

Washi ngt on, DC 20250- 1560. Tel ephone: 202-720-9545.

SUPPLEMENTARY | NFORMATI ON: This regul atory action has been determ ned
to be significant for the purposes of Executive Order 12866, Regul atory
Pl anni ng and Revi ew, and therefore has been reviewed by the Ofice of
Managenent and Budget (OVB). The Administrator of the Rural Uilities
Service (RUS) has determned that a rule relating to the RUS electric

| oan programis not a rule as defined in the Regulatory Flexibility Act
(5 U S C 601 et seqg.), for which RUS published a general notice of
proposed rul emaki ng pursuant to 5 U S.C. 553(b). Therefore, the

Regul atory Flexibility Act does not apply to this rule. The

Adm ni strator of RUS has determ ned that this rule will not
significantly affect the quality of the human environnent as defined by
the National Environmental Policy Act of 1969 (42 U S.C. 4321 et seq.).
Therefore, this action does not require an environnental inpact
statenment or assessnent. This rule is excluded fromthe scope of
Executive Order 12372, Intergovernnental Consultation, which may
require consultation with State and | ocal officials. A Notice of final
rule titled Departnent Programs and Activities Excluded from Executive
Order 12372 (50 FR 47034) exenpts RUS electric |oans and | oan

guar antees from coverage under this Oder. This rule has been revi ened
under Executive Order 12988, Civil Justice Reform RUS has determn ned
that this rule neets the applicable standards provided in Sec. 3 of the



Executive Order.

The program described by this rule is listed in the Catal og of
Federal Donestic Assistance Prograns under nunber 10.850 Rural
Electrification Loans and Loan Guarantees. This catalog is avail able on
a subscription basis fromthe Superintendent of Docunments, the United
States Government Printing Ofice, Washi ngton, DC 20402-9325.

Information Coll ecti on and Recordkeepi ng Requi renments: The
recor dkeepi ng and reporting burdens contained in this rule were
approved by the O fice of Managenent and Budget (OVB) pursuant to the
Paperwor k Reduction Act of 1995 (44 U.S.C. Chapter 35, as anended)
under control nunber 0572-0116.

Backgr ound

On April 4, 1996, Public Law 104-127 (110 Stat. 888) anended
section 331(b) of the Consolidated Farm and Rural Devel opment Act (Con
Act) to extend to RUS | oans and | oan guarantees the Secretary of
Agriculture's authority to conprom se, adjust, reduce, or charge-off
debts or clainms owed to the government (collectively, debt settlenent).
The anmendnent al so extended to the security instrunents, |eases,
contracts, and agreenents administered by RUS, the Secretary's
authority to adjust, nodify, subordinate, or release the ternms of those
docunents. The Secretary of Agriculture, in 7 CFR 2.47, has del egat ed
aut hority under section 331(b) to the Admi nistrator of RUS, wth
respect to | oans made or guaranteed by RUS

The proposed rule to inplement this new authority was published in
t he Federal Register on March 3, 1997 at 62 FR 9382. Comments were
received fromd42 different individuals or organizations, including the
Nati onal Rural Electric Cooperative Association (NRECA), the Nationa
Rural Wilities Cooperative Finance Corporation (CFC), the Edison
Electric Institute (EEl), the Ofice of |Inspector General of the U S
Departnment of Agriculture, an ad hoc group of 6 investor-owned
utilities (1QUs), 9 power supply borrowers, 16 distribution borrowers,
and 12 other individuals or organizations. Two of the power supply
borrowers subnmitted identical comments, which were supported by
i dentical or supporting comments from9 of their nenbers. Five other
distribution borrowers and one state-w de borrower association
subm tted comrents identical to their power supplier's coments.

In general, comrents from NRECA, CFC, and nost borrowers supported
a nore expansive use of debt relief under section 331(b) of the Con
Act, nore flexibility and discretion for the Adm nistrator to grant
debt relief, no limtation on the debt relief neasures, such as the
proposed 5 percent floor on interest rates, and other changes in
support of nore generous ternms and conditions for defaulting borrowers
and ot her borrowers facing financial or conpetitive problens. In
contrast, 2 distribution borrowers opposed settlenent of borrowers’
debts, stating that debt forgiveness is unfair to the majority of
cooperatives who exercise fiscal responsibility and presents an
undesirable public image for all electric cooperatives. EEl, the ad hoc
group of 6 1QUs, and 2 individual 10Us generally favored strict
[imtation of the Adm nistrator's debt settlenment authority to
borrowers in default or where default is immnent; nore specific and
nore restrictive standards for determining eligibility for relief and
the amount of relief provided; referral of nbst cases to the Departnent
of Justice for settlenment under the Attorney Ceneral's settl enent
aut hority; nore extensive docunentation of the need for relief, the
amount of relief provided, and the underlying justification; and
greater congressional and public oversight of RUS debt settlenment
activities.

Al'l comrents received were considered in drafting this fina



regul ati on. The nmore conmon and nore significant comments are di scussed
bel ow.

Information Col |l ecti on and Recordkeepi ng Requirenents

Several comenters expressed concern that the estimate of 2
responses per year fromthe public, in the fromof borrowers seeking
debt settlenment, was too |ow and might inpose an artificial limt on
t he nunber of applications for
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debt relief RUS would consider. The estimate is nothing nore than an
estimate of the average nunber of responses over a period of severa
years. More applications may be received in some years than in others.
This estimate does not place any lint on the nunber of legitimate
applications RUS woul d consi der

Expansi on of Use of Debt Settlenent Authority

As indicated above, NRECA and several borrowers urged that the rule
be expanded to authorize the use of debt relief to | ower the costs of
borrowers that, although not in default and not expected to face
default within the foreseeable future, nevertheless face serious
financial or conpetitive problenms. They argued that Congress intended
the new debt settlenent authority to be used in this expansive way. EE
and the ad hoc group of 6 1OUs argued just the opposite. They argued
t hat Congress intended the authority to be used only in cases where a
borrower has defaulted or where default is inmnent. They further
argued that providing debt relief to non-defaulting borrowers woul d
give an unfair conpetitive advantage to cooperatives at the expense of
IOQUs and other utilities, which they and other taxpayers would be
required to pay for. They also said that such expanded use of debt
relief would constitute a federal program of stranded cost recovery
(avoi dance) for cooperatives, at taxpayer expense, without any
direction from Congress on stranded cost recovery for the electric
i ndustry as a whol e.

RUS does not believe that the | anguage of section 331(b) or the
| egislative history of the section supports the expansive use of debt
settlenent to lower the costs and i nprove the conpetitive positions of
borrowers that are not in default nor expected to default in the
foreseeable future. Furthernore, RUS does not believe it would be good
policy to accept applications with respect to defaults projected far
into the future. There would be too many uncertainties with respect to
a borrower's particular circunstances and the conpetitive and
regul atory environnent within the industry as a whole. It would be too
difficult to accurately assess the borrower's problens, the |likelihood
of default, effective renedial actions, and the actual need for and
appropri ateness of debt settlenent.

NRECA and several borrowers also urged that debt relief be used to
encour age nergers between borrowers, regardl ess of whether or not any
of the parties to the nerger are in default or are expected to default
in the foreseeable future. RUS agrees that our policies and prograns
ought to support nergers and consolidati ons between borrowers that wll
likely result in econom es of scale and | ower operating costs, better
managenent, and inproved opportunities for innovation, technol ogica
devel opnent, market expansion, and better customer service. This past
Decenmber, with publication of 7 CFR 1717 subpart D, RUS instituted
several new forms of transitional assistance for borrowers entering
into economically beneficial mergers and consolidations. Wile such



assistance is appropriate and strongly supported by RUS, RUS does not
believe it is appropriate to use debt relief under section 331(b) of
the Con Act to encourage nmergers or consolidations in the absence of
default or the likelihood of default in the foreseeable future.

Sonme borrowers al so argued that, in support of the objectives of
the RE Act, nergers between borrowers in connection with debt
settl enent should be given preference to nmergers with or acquisitions
by nonborrowers. While as a general proposition, RUS is very supportive
of economi cally beneficial nmergers that will strengthen both | oan
security and service to rural electric consunmers, and i s happy to
provi de transitional assistance for such nergers under 7 CFR part 1717
subpart D, RUS does not believe it is appropriate to give preference to
mer gers between borrowers in connection with debt settlenents if
granting such preference would in any material way reduce debt recovery
by the governnent in conparison with any other debt settlenent
alternative.

Reports to Congress and the Public

The ad hoc group of 6 1QUs recommended that the findings of the in-
depth anal ysis used to deternmine the need for and anount of debt
settl enent be published in the Federal Register in each case, with
noti ce and comment fromthe public; that RUS be required to report
periodically to Congress (al so supported by EEI) on borrowers seeking
settlenent, the anmount of noney at risk, the tinmetable for acting on
requests, and the status of settlenments under consideration, with the
i nformati on being nade available to the public; and that RUS publish
witten orders in the Federal Register on final debt settlenents,
detailing the basis for the debt settlenment decision, and providing
opportunity for public conment. The conmenters argued that these
procedures woul d keep Congress better informed; inprove the information
avail able to the Admi nistrator in making debt settlenment decisions; and
give interested taxpayers and conpetitors of co-ops a chance to provide
i nput on the co-ops' financial and conpetitive positions and their need
for debt settlenment, and explain how alternative workout solutions
woul d affect them

Regardi ng the reconmendati on that RUS be required to report
periodically to Congress, it should be noted that RUS does report to
Congress on its debt settlenment activities as part of the budget
process, in testifying before congressional oversight committees, and
in responding to special requests from Congress. Since Congress always
has the prerogative to request status reports and hearings, RUS does
not believe it is necessary to require such reporting in this
regul ati on.

Publ i shing the findings of the in-depth anal yses of borrowers’
needs for debt settlement and the justification for the anount of
settl enent provided, and providing opportunity for public coment,
presents several problens. It could risk divul ging the governnment's
strategy and internal deliberations on debt settlenents, thus damagi ng
the governnment's ability to achi eve maxi num recovery in other debt
settl enent cases. In addition, nmuch of the information about a borrower
and al ternative workout scenarios contained in an in-depth analysis
could be used by the borrower's conpetitors, other creditors or other
parties, to the di sadvantage of both the borrower and the government.
Such i nformation should not be made routinely available to the public
at large. Also, allowing the normal 30 to 60 days for public coment on
the in-depth anal yses coul d cause del ays in sonme cases, such that
certain opportunities with a limted tinmeframe could be m ssed, to the
detriment of both the borrower and the governnent.

Mor eover, devel opnent of the in-depth anal yses, whether supervised



by RUS or an independent consultant, would include the gathering of al
rel evant information fromsources likely to have information bearing on
the question of a borrower's need for debt settlenment and the
alternatives that will likely naximze the governnment's debt recovery.
For exanple, in many cases, RUS will require that a conpetitive bid be
conducted for the borrower's systemto determne its value. Rel evant

i nformati on woul d be expected to be obtained from bi dders and ot her
parties as part of that process and other information collection
efforts. To ask for public comments on what woul d have to be, for
reasons of confidentiality, rather heavily summarized versions of the
i n-depth anal yses, after the anal yses
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have been conpleted, is not likely to produce nuch additional usefu
information in nost cases.

As to the last point, on publishing witten orders in the Federa
Regi ster on final debt settlements and providing opportunity for public
comment, the purpose of such a procedure isn't clear. If the main
purpose is to informthe public of decisions reached on debt
settlenents, it would be nore efficient and tinmely to continue to rely
on the trade press and general nmedia. If the primary purpose is to
provi de eval uati on and supervision of RUS debt settlenent activities,
that function is nore appropriately and effectively provided by the
traditional program pl anni ng, eval uation, and budgeti ng processes at
the RUS, USDA, O fice of Managenent and Budget, and congressiona
| evel s.

Confidentiality of Information and the Deliberative Process

NRECA and several borrowers expressed concerns that privileged or
confidential information about borrowers gathered by RUS be held in
strict confidence. They expressed concerns that such information, if
not held in strict confidence, could be used by conpetitors, other
creditors, or litigants to gain financial or conpetitive advantage over
them RUS agrees that privileged or confidential information should be
held in strictest confidence and shoul d not be rel eased beyond RUS and
its consultants and advi sors except when rel ease of the information is
necessary to determ ne the value of a borrower's system and the need
for and appropriate type of debt settlenent. For exanple, it would be
necessary to provide certain informati on about a borrower when
conducting a conpetitive bid for the borrower's system

RUS al so believes that comrercial or financial information obtained
fromborrowers that is privileged or confidential, as well as agency
docunents and ot her information, such as inter-agency or intra-agency
menoranda, letters, or papers, that are predecisional or deliberative
in nature, should be withheld fromthe public under the exenptions in
the Freedom of Information Act, such as Exenption 4. Disclosure of this
i nformati on would allow other financially troubled borrowers to |learn
the general strategic and tactical approaches of RUS and DQJ in dealing
with financially troubled borrowers. Disclosure would harmthe
del i berative process of RUS and DQJ in negotiating, settling, and
conpr om si ng debts.

Section 1717.1201 Definitions

One coment er suggested that the definition of debt (outstanding
debt) be augnented by addi ng several specific itenms, such as deferred
principal and deferred interest. RUS believes that deferred principa
and deferred interest ordinarily would be considered as being included



as part of ““principal'' and “Taccrued interest,'' which are listed as
el ements of outstanding debt. It was not RUS intention that the
specific itenms listed in the definition be all inclusive of every

concei vabl e el ement and variation of nomenclature that may nmake up the
out st andi ng debt of a borrower. Rather than trying to list every
concei vabl e el enent, the definition has been anended to indicate that
the itenms listed are not necessarily the only elenments included in

out st andi ng debt .

Section 1717.1202 Ceneral Policy

Several comrents were received regardi ng paragraph (d) of this
section, which sets forth several general factors (but not an exclusive
list of factors) the Adm nistrator will consider in structuring debt
settl enents and determ ning the amount of debt recovery that is
possi bl e. NRECA and several borrowers recomended that regulatory and
| egi slative actions by states be added to the |list since such actions
can affect a borrower's ability to neet its financial obligations. EE
and the ad hoc group of 6 10OUs criticized paragraph (d) for failing to
list, as one of the factors, the ability of the borrower to repay its
debt s.

Paragraph (d) is intended to set out sone of the nore inportant
general factors the Adm nistrator will consider in structuring debt
settlenents and determ ning the amobunt of debt a borrower can repay.
These general factors relate either to public policy or the conpetitive
positions of borrowers and their ability to neet their financial
obligations. They are not intended to have priority over other factors
that affect a borrower's ability to repay debt. Nor are they intended
in any way to nodify or dimnish the policy set forth in paragraph (a)
of this section that "~~wherever possible, all debt owed shall be
collected in full in accordance with the terns of the borrower's |oan
docunents,’'' or the policy in paragraph (c) that the Adm nistrator's
authority to settle debts will be limted to cases where " “settlenent
wi Il maximze the recovery of debts and clainms owed to the
government.'' This fact is particularly relevant with respect to one
QU s conment that |isting market and nonmarket forces that affect
conpetition in the electric utility industry introduces a vague and
over broad provision that could result in RUS providing borrowers an
unfair advantage in conpetitive electric markets. That is not the
i ntent. Market and nonmarket forces are included in sinple recognition
of the fact that they do affect a borrower's ability to generate
revenue to neet its financial obligations to the governnment and ot her
creditors.

Par agraph (d) has been amended to try to allay concerns that the
factors listed m ght sonmehow override the central consideration of a
borrower's ability to repay debt. Al so, whereas |egislative and
regul atory actions by the states was assuned to be included under
““other market and nonnmarket forces as to their effects on conpetition
* * % ''" they are now explicitly listed as one of the general factors
that will be considered. Wiile explicitly recogni zing that state
regul atory and | egislative actions may affect the ability of borrowers
to neet their financial obligations, RUS believes state |egislators and
regul ators should give due consideration to the effects of their
actions on the ability of rural electric systens to recover their costs
and neet their financial obligations to the federal governnent and
other creditors.

In related conrents, EEl and the ad hoc group of 6 1QUs criticized
the proposed rule for failing to set out detail ed standards for
deci di ng when a borrower is unable to neet its financial obligations
and the anount of debt relief that is appropriate. These conmenters



al so suggested several specific changes and additions to the anal yses
to be conducted in determ ning the need for and the appropriate anount
of debt settlenent. Several of these suggestions have been adopted, as
di scussed el sewhere.

As for nore detailed standards for deciding when debt settlenent is
needed and the anount of debt settlenent, RUS believes that, with the
changes nmade, the rule provides reasonably detail ed standards. Sections
1717. 1202 and 1717.1204(b) (1) clearly establish that, wherever
possi ble, all debt will be collected in full in accordance to its termns
and that settlement will be used only when it will naximze the
recovery of debts and clains. The remai nder of Sec. 1717.1204 sets out
in substantial detail the information and actions required for the
Admi ni strator to make a determination that debt settlenment is necessary
and the appropriate anount and formof the settlement. G ven the
tremendous variation fromcase to case in the nunmerous factors that
affect a borrower's ability to nmeet its financial
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obligations (e.g., economic, financial, conpetitive, engineering,
technol ogi cal, and regulatory factors) RUS does not believe that it is
possi ble to devel op a nore detailed, i mutable set of decision criteria
that would work well in nost cases.

Section 1717.1203 Rel ationship Between RUS and Departnment of Justice

NRECA, CFC, and several borrowers asked for clarification of
several aspects of this section. First, if a claimhas been referred in
witing to the Attorney General for settlenent under the Attorney
Ceneral's authority, can the claimbe referred back to the
Adm ni strator for action? Yes, it can, at the discretion of the
Attorney CGeneral. Second, if a claimhas been referred in witing to
the Attorney Ceneral, is there a formal nechani sm by which the borrower
or the Adm nistrator could request that the claimbe referred back to
the Administrator? No, there is no formal nechanism A claimcould be
referred back to the Admi nistrator at the discretion of the Attorney
Ceneral. Third, if a borrower has previously had its debt settled under
the authority of the Attorney General and the borrower applies for
additional relief on any outstanding debt to the government, can the
Admi ni strator use his or her authority to consider the request fromthe
borrower? The Admi nistrator could consider the borrower's request after
promptly notifying the Attorney General that the request has been
recei ved. These points have been clarified in the changes nmade to
Sec. 1717.1203.

Section 1717.204(b) Need for Debt Settlenent

The O fice of Inspector General (OG of the U S. Departnent of
Agricul ture recommended that a borrower's application for debt
settlenent include a certification by the borrower that it is unable to
meet its financial obligations. RUS agrees with the recomendati on and
has revised Sec. 1717.204(b) to require a resolution to that effect by
the borrower's board of directors.

O G al so recommended the borrower be required to certify that al
the information provided to RUS in connection with the application for
debt settlenment is true and accurate in all material respects. RUS has
adopted this reconmendati on and has added a new paragraph (n) to
Sec. 1717.1204.

NRECA and several borrowers criticized the provision in paragraph
(b)(1) that would Iimt the use of debt settlenent to borrowers that



have defaulted or are likely to default within 24 nonths of the
borrower's application for debt settlenment. They felt that either there
should be no limt on the forecast period within which a borrower is
likely to default, or that the forecast period should be |onger. Sone
of themfelt that limting the forecast period to 24 nonths would limt
the use of debt settlenent to essentially crisis situations, where it
woul d be too late to help the borrower in dealing with its serious
problenms and too late to avoid bankruptcy. EEl and the ad hoc group of
6 1 QUs argued that debt settlenent should be used only when a borrower
has in fact defaulted, and that use of a 24 nonth forecast period for
when a borrower is likely to default would amount to an extraordi nary
grace period and would result in borrowers receiving an unfair subsidy
fromRUS at the expense of taxpayers and the borrowers' conpetitors.

RUS continues to believe that its mddle ground position is the
right one on this issue. It does not believe that debt settl enent
shoul d be used only when a borrower has already defaulted. Debt
settl enent shoul d be one of the tools available to assist borrowers in
addressing their own problens when it is reasonably clear that the
borrower will default w thout sone debt relief. RUS believes, however,
that a specific, defined tine period within which a borrower is likely
to default is needed to discourage unnerited or wildly specul ative
applications for relief, and to focus governnment resources on problens
that can be defined and resolved with sone degree of certainty, as
opposed to distant potential problens that nay not nmaterialize or may
change greatly in the rapidly changing i ndustry environnment. This
approach is an inportant el enent in maximzing debt recovery by the
gover nnent .

The forecast period is an aid for identifying cases where default
is relatively inmnent. It does not establish the tinme period during
which RUS will consider the borrower's application for relief. Nor does
the forecast period limt in any way discussions between RUS and
borrowers regarding their financial and econom c problens, possible
actions by the borrowers to address their problens, and any assistance
that RUS may be able to offer, short of debt settlenent, such as
deferral of principal and interest paynents under section 12 of the RE
Act, nerger incentives under 7 CFR 1717 subpart D, or waiver of certain
requi renents and controls under Secs. 1710.4 or 1717.600(c).

Elim nating the forecast period and accepting applications from
borrowers who assert that they may default at sonme distant point in the
future would not provide greater incentive for borrowers to take

advant age of all available opportunities to address their problens

t hensel ves or to work with RUS in fashi oni ng workabl e sol uti ons short
of debt settlenent. RUS continues to believe that a forecast period of
24 nonths is reasonable and will enable RUS to assist borrowers in
dealing with serious problens before they becone insurnountabl e.

Sonme borrowers argued that requiring a borrower to denonstrate to
RUS that it will likely default within a certain period of tinme in
order to be considered for possible debt settlement would ruin the
borrower's credit rating and make it extremely difficult for the
borrower to obtain credit fromother sources. Since debt settlenent
will be used only when a borrower has already defaulted or will likely
default in the relatively near future, RUS believes that the act of
applying for debt settlenment will probably have the sane effect on the
borrower's relationship with other creditors whether or not the
borrower is required to denonstrate to RUS that it will likely default
within the forecast period. No change has been nade in the requirenent
that borrowers nmust denonstrate to RUS that they will probably be
unable to neet their financial obligations sonetine during the forecast
peri od.

NRECA, CFC, and sone borrowers argued that requiring the borrower



to performan in-depth analysis of the opportunities available to the
menber - owners of a power supply borrower to reduce costs or otherw se
i nprove their financial and conpetitive positions could cause too much
del ay and should be optional. RUS believes that determ nation of the
need for debt settlenent for a power supply borrower normally shoul d
not be based only on the condition and potential renedial actions of
t he power supply borrower, since the efficiency and effectiveness of
the borrower's menber-owners will often have a major bearing on the
heal th of the power supply borrower. If there is a serious financial
probl em warranting consi derati on of debt settlenment, there appears to
be no reason why a credible analysis of the nenber-owner's operations
cannot be conpleted in a tinely manner. However, since there could be
some instances where it may be in the governnment's interest to waive
this requirenment, the provision has been anended to allow for a waiver
by the Adm nistrator.

EElI and an investnment banker recomended that the in-depth anal ysis
required to denonstrate the need for debt settlenent include the
possibility of raising rates in order to generate nore
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revenue to nmeet the borrower's obligations. It was assumed by RUS t hat
such anal ysis woul d be included, and that has now been nmade explicit.
EElI al so recommended that the in-depth analysis of the need for debt
settlement include a review of the borrower's contracts for services
and supplies; a thorough analysis of the borrower’'s managenent
structure, system operations, and financial and operating statenents
for possible cost reductions; and conpari sons of the borrower wth one
or nore "~ “benchmark'' electric utilities to help identify areas for
efficiency gains. RUS agrees with the substance of these
recomendati ons and notes that certain elenments, such as including a
t hor ough anal ysis of the borrower's managenent structure, system
operations, and financial and operating statenments, are already
i ncluded in one formor another. Changes have been nmade to paragraphs
(b)(2) and (b)(3) of Sec. 1717.1204 to include analytical elenents
contained in EEl's recommendati ons that were not explicitly included in
t he proposed rule.

Wth respect to the use by RUS of independent consultants to advise
on debt settlenents (see paragraph (b)(3) of Sec. 1717.1204), a
borrower suggested that RUS have a pre-qualified list of consultants
for borrowers to choose anong, in order to elimnate the need for
i ndependent consultants. RUS disagrees with this suggestion. The choice
of an independent consultant nust reside entirely with RUS in order to
ensure that the consultant has the expertise needed for a particular
case, and is in fact independent and capable of rendering inpartial and
obj ective analysis and advice to RUS. NRECA, in its coments,
recogni zed the need for the consultant to be conpletely independent of
t he borrower, but suggested that RUS shoul d consider consulting with
t he borrower before making a selection. RUS does not believe it should
be under any obligation to consult with the borrower, and woul d vi ew
any such obligation as conpromsing its ability to select a truly
i ndependent consul tant.

The ad hoc group of 6 1QUs stated that use of independent
consul tants and other neutral third parties to determ ne the val ue of
the borrower's system should be nandatory rather than optional. RUS
agrees that independent consultants should be used in nost cases to
hel p RUS determ ne the value of a borrower's system but does not
believe that this should be nandatory in all cases. The additional tine
and cost of obtaining an independent consultant's assessnent nmay not be
worthwhile in all cases, such as when the anmpunt of debt involved is



small, or when only very limted relief is being considered, such as
reanmortization or extension of maturities.

Section 1717.1204(c) Debt Settlenent Measures

Several comenters argued that extension of debt maturities should
not be limted to the weighted average of the expected renmai ni ng usefu
lives of the assets pledged as security. RUS agrees that the |anguage
in the proposed rule is suitable primarily when the only assets
i nvol ved are plant and other real estate. In many cases there may to
other " “assets'' pledged as security for the debt, such as whol esal e
power contracts, irrevocable trusts, or other assured streans of
revenues pledged as security, which don't fit the normal concept of an
asset's useful life. Gven these considerations, RUS has concl uded t hat
because of the unusual conplexity of the | oan security issues when debt
is restructured, it is not possible to inpose a fixed generic limt on
debt maturity tied to specific assets or other fornms of security that
woul d serve the government's interests in all cases. The limtation in
Sec. 717.1204(c) on debt maturity has been revised such that the
maturity of the restructured debt shall not extend nore than 10 years
beyond the latest maturity date prior to settlenent. This is an outside
limt, only. The actual maturity approved in each case will depend on
specific consideration of quality and | ongevity of the collateral and
ot her evidence or guarantees that the debt will be repaid and is
reasonabl y secured.

Proposed paragraph (c) included reducing the interest rate on debt
as one of the settlenent neasures, but inposed a floor of 5 percent
interest, below which rates could not be reduced. NRECA and severa
borrowers argued that limting the anbunt that interest rates could be
reduced would limt the Administrator's flexibility in negotiating
terns favorable to the governnent. RUS does not believe the 5 percent
interest floor would be a problemin nost cases, but recognizes that
the Admi nistrator should be able to waive the Iimtation if he or she
determ nes that that would facilitate the maxi m zation of debt recovery
by the governnent. The paragraph has been anmended accordingly.

Section 1717.1204(d) Debt Oaned to Other Creditors

CFC stated that it was unfair to expect simlar debt relief on a
pro rata basis to be provided by other secured | enders, and said that
pro rata inplied equal nethodology in determning the fair contribution
of each secured lender. RUS disagrees that it would be unfair to expect
each of the secured lenders to provide sinmlar relief on a pro rata
basis, or ““other benefits or value to the restructuring.'' RUS
recogni zes that a given structure of debt relief that nay be suitable
to one | ender may not be entirely suitable to another. RUS is not
trying to i npose the same structure or nethodol ogy on all |enders
i nvol ved, but does want to ensure that each |ender provides it fair
share of relief. RUS believes that the proposed | anguage, retained
herei n, adequately expresses the intended objective and is not unfair
to other |enders.

NRECA suggest ed substituting the words "~ conparabl e concessi ons'
for ““simlar relief on a pro rata basis . . . or other benefits or
value.'' RUS does not believe that this change would result in greater
assurance that each lender will provide its fair share of debt relief.

Section 1717.1204(e) Conpetitive Bids for System Assets

Par agraph (e) provides that RUS may ask the borrower or an
i ndependent consultant to solicit conpetitive bids from potenti al



buyers of the borrower's system One conmenter asked how conflicts of
interest could be avoided if the borrower, rather than an independent
consultant, solicits the bids. RUS believes that any conflicts of
i nterest can be prevented or mnimzed by the provisions in paragraph
(e) which require the bidding process to be conducted in consultation
wi th RUS and usi ng standards and procedures acceptable to RUS

A borrower stated that preference should always be given to a co-op
acquiring or merging with a troubled borrower, and that conpetitive
bi ds shoul d not be required when acquisition by or nmerger wth another
RUS-fi nanced co-op is possible. As discussed above, RUS strongly
supports nergers and consolidations between borrowers that are
econom cally beneficial to the parties and, as a result, strengthen RUS
| oan security. RUS provides incentives for such nmergers and
consol i dati ons under 7 CFR 1717 subpart D. A nerger or consolidation
anong two or nore borrowers may represent one of the elenents of a debt
settlenent, but should not be given preference at the expense of
reduci ng the government's recovery of debt.

Anot her borrower commented that requiring conpetitive bids for a
borrower's system and using the bids to sell the systemis not a
nort gage requirement for non-defaulting borrowers, and may danmage the
credit
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wor t hi ness of solvent borrowers. RUS notes that soliciting of
conpetitive bids applies only to borrowers that have requested debt
settlenent, and in that situation is appropriate whether or not the
borrower has defaulted. It is not a requirenment inposed on al
borrowers, but sinply an option available to the Admi nistrator for
determ ning the value of assets of borrowers that have requested debt
settl enent.

The ad hoc group of 6 1QUs stated that the value to the Treasury of
selling all or part of the borrower's assets should be considered in
every case, and should not be optional. RUS does not believe it is
necessary to actually solicit conpetitive bids in every case to
determ ne the value of a borrower's system Various appraisa
techni ques ot her than actual conpetitive bids may be nore cost-
effective, nore tinmely, or otherw se nore appropriate in sone
circunstances to determ ne a systen s val ue.

Section 1717.1204(i) Regul atory Approvals

A borrower stated that RUS should be able to conditionally approve
a settlenment before all regulatory approvals are obtained so that the
borrower could proceed to inplenent an action plan. NRECA stated that
regul atory approvals should be required in advance of RUS approval of a
debt settlenent only "““insofar as possible,'' since it nay not be
possible to obtain the regul atory approvals in sone cases. RUS woul d
note that nost renedial actions available to borrowers do not hinge on
RUS approval of debt relief, and that borrowers shoul d aggressively
i npl enent such actions w thout delay. However, the point is well taken
that RUS coul d approve or prelimnarily approve a debt settlenent or
parts of a settlenment before all regul atory approval s have been
obt ai ned. The paragraph has been amended to clarify that only those
regul atory approval s deemed necessary by the Adm nistrator must be
obt ai ned before a settlenent will be approved.

Section 1717.1204(j) Conditions Regardi ng Managenent and Operations

NRECA objected to the possibility of RUS inposing additiona



controls on the nmenbers of a power supply borrower regardi ng genera
funds and i nvestnents, based on the argunent that such decisions by
menbers inpacted little on their power supplier and because bankruptcy
woul d be an alternative for the power supply borrower. The additiona
controls identified in Sec. 1717.1204(j)(3) ordinarily would not be

i nposed on the nenbers of a power supply borrower that is seeking debt
settl enent. However, such controls on nmenbers may be appropriate in
some cases, such as when the nenbers have agreed to guarantee the debt
of a power supply borrower as a condition of settling the latter's
debt .

Section 1717.1206 Loans Subsequent to Settl enment

One comenter stated that the paragraph is unclear and subject to
various interpretations, but did not indicate what is unclear. Perhaps
one area needing sonme clarification is whether the section would grant
some right to subsequent |oans to a borrower that as agreed as part of
its debt settlenent not to seek subsequent |oans from RUS. The section
does not grant any such right.

Per haps the commenter thought that a "~ “presunption'' that credit
support will be needed for any subsequent |oans is not clear
““Presunption'' nmeans that credit support will be required for any
subsequent | oans, unless the Adm nistrator, for good reason, determ nes
that credit support is not needed.

The ad hoc group of 6 1QUs stated that RUS should establish a
presunption that new [ oans will not be nade to borrowers whose debts
have been settled unless they can prove that they are now creditworthy.
Denonstration of creditworthiness is a requirenment which applies to al
| oans nmade by RUS, as set forth in 7 CFR 1710.112, 1710.113, and
el sewhere in RUS regul ations.

A borrower stated that if a healthy borrower acquires or nerges
with a borrower whose debt has been settled by RUS, the surviving
entity should be exenpt fromthe presunption that credit support wll
be needed for any subsequent | oans. RUS does not agree that an
exenption should be granted for all such cases, since the surviving
entity may neverthel ess be a high risk that would warrant credit
support.

Li st of Subjects in 7 CFR Part 1717

Admi ni strative practice and procedure, dains, Electric power,
Electric utilities, Intergovernnental relations, Investnments, Lien
acconmodati on, Lien subordination, Loan prograns--energy, Reporting and
recor dkeepi ng requirements, Rural areas.

For reasons explained in the preanble, RUS hereby anmends 7 CFR
chapter XVil, part 1717, as foll ows:

PART 1717--POST-LOAN PCLI CI ES AND PROCEDURES COMMON TO | NSURED AND
GUARANTEED ELECTRI C LOANS

1. The authority citation for part 1717 is revised to read as
fol | ows:

Authority: 7 U S.C. 901-950b, 1981; Pub. L. 99-591, 100 Stat.
3341-16; Pub. L. 103-354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.),
unl ess ot herw se not ed.

2. Subparts T through X are added and reserved and subpart Y is
added to part 1717 to read as foll ows:



Subpart T--[Reserved]

Sec.
1717.950-1717.999 [Reserved]

Subpart U -[Reserved]

1717.1000-1717. 1049 [ Reserved]

Subpart V--[Reserved]

1717.1050-1717. 1099 [ Reserved]

Subpart W-[ Reserved]

1717.1100-1717. 1149 [Reserved]

Subpart X--[Reserved]

1717.1150-1717. 1199 [Reserved]

Subpart Y--Settlenent of Debt

1717. 1200 Purpose and scope.

1717.1201 Definitions.

1717. 1202 Ceneral policy.

1717. 1203 Rel ationship between RUS and Departnent of Justi ce.
1717.1204 Policies and conditions applicable to settlenments.
1717. 1205 Wiver of existing conditions on borrowers.
1717. 1206 Loans subsequent to settlement.

1717. 1207 RUS obligations under | oan guarantees.
1717.1208 Covernnment's rights under | oan docunents.
Subpart T--[Reserved]

Secs. 1717.950-1717.999 [ Reserved]

Subpart U -[Reserved]

Secs. 1717.1000-1717.1049 [Reserved]

Subpart V--[Reserved]

Secs. 1717.1050-1717.1099 [Reserved]

Subpart W-[ Reserved]

Secs. 1717.1100-1717.1149 [Reserved]

Subpart X--[Reserved]

Secs. 1717.1150-1717.1199 [Reserved]

Subpart Y--Settlenent of Debt

Sec. 1717.1200 Purpose and scope.

(a) Section 331(b) of the Consolidated Farm and Rural Devel oprent
Act (Con Act), as anmended on April 4, 1996 by Public Law 104-127, 110



Stat. 888
(7 U S C 1981), grants authority to the Secretary of Agriculture to
conprom se
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adj ust, reduce, or charge-off debts or clains arising fromloans nmade
or guaranteed under the Rural Electrification Act of 1936, as anended
(RE Act). Section 331(b) of the Con Act al so authorizes the Secretary
of Agriculture to adjust, nodify, subordinate, or release the terns of
security instruments, |eases, contracts, and agreenents entered into or
adm ni stered by the Rural Uilities Service (RUS). The Secretary, in 7
CFR 2.47, has del egated authority under section 331(b) of the Con Act
to the Administrator of the RUS, with respect to | oans made or
guar ant eed by RUS

(b) This subpart sets forth the policy and standards of the
Admi ni strator of RUS with respect to the settlenent of debts and cl ains
arising fromloans made or guaranteed to rural electric borrowers under
the RE Act. Nothing in this subpart limts the Admnistrator's
aut hority under section 12 of the RE Act.

Sec. 1717.1201 Definitions.

Terns used in this subpart that are not defined in this section
have t he meanings set forth in 7 CFR part 1710. In addition, for the
pur poses of this subpart:

Application for debt settlement nmeans a witten application
containing all of the information required by Sec. 1717.1204(b)(2), in
form and substance satisfactory to RUS

Attorney CGeneral neans the Attorney Ceneral of the United States of
Aneri ca.

C ai m means any cl aimof the governnent arising fromloans nade or
guaranteed under the RE Act to a rural electric borrower.

Con Act neans the Consolidated Farm and Rural Devel opment Act (7
U S C 1921 et seq.).

Debt neans outstanding debt of a rural electric borrower
(i ncluding, but not necessarily limted to, principal, accrued
interest, penalties, and the governnent's costs of debt collection)
arising fromloans made or guaranteed under the RE Act.

Enforced col |l ecti on procedures neans any procedures available to
the Adm nistrator for the collection of debt that are authorized by
law, in equity, or under the borrower's |oan docunents or other
agreenments with RUS

Loan docunents neans the nortgage (or other security instrument
acceptable to RUS), the loan contract, and the prom ssory note entered
into between the borrower and RUS

RE Act neans the Rural Electrification Act of 1936, as anended (7
U S. C. 901-950b).

Restructure neans to settle a debt or claim

Settle neans to reanortize, adjust, conprom se, reduce, or charge-
off a debt or claim

Sec. 1717.1202 Ceneral policy.

(a) It is the policy of the Adm nistrator that, wherever possible,
all debt owed to the governnment, including but not limted to principa
and interest, shall be collected in full in accordance with the terns
of the borrower’'s | oan docunents.

(b) Nothing in this subpart by itself nodifies, reduces, waives, or
elimnates any obligation of a borrower under its |oan docunents. Any



such nodi fications regardi ng the debt owed by a borrower may be granted
under the authority of the Adm nistrator only by neans of the explicit
witten approval of the Adm nistrator in each case.

(c) The Administrator's authority to settle debts and clains will
apply to cases where a borrower is unable to pay its debts and cl ai ns
in accordance with their ternms, as further defined in
Sec. 1717.1204(b)(1), and where settlenent will maximze, on a present
val ue basis, the recovery of debts and clains owed to the government.

(d) I'n structuring settlenments and determ ning the capability of
the borrower to repay debt and the anount of debt recovery that is
possi ble, the Administrator will consider, anong other factors, the RE
Act, the National Energy Policy Act of 1992 (Pub. L. 102-486, 106 Stat.
2776), the policies and regul ati ons of the Federal Energy Regul atory
Conmi ssion, state legislative and regul atory actions, and other market
and nonmarket forces as to their effects on conpetition in the electric
utility industry and on rural electric systens in particular. Qher
factors the Adm nistrator will consider are set forth in nore detail in
Sec. 1717.1204.

Sec. 1717.1203 Relationship between RUS and Departnent of Justice.

(a) The Attorney Ceneral will be notified by the Adm nistrator
whenever the Adm nistrator intends to use his or her authority under
section 331(b)of the Con Act to settle a debt or claim

(b) I'f an outstanding claimhas been referred in witing to the
Attorney General, the Adm nistrator will not use his or her own
authority to settle the claimw thout the approval of the Attorney
Gener al

(c) If an application for additional debt relief is received froma
borrower whose debt has been settled in the past under the authority of
the Attorney Ceneral, the Administrator will pronptly notify the
Attorney General before proceeding to consider the application

Sec. 1717.1204 Policies and conditions applicable to settlenents.

(a) Ceneral. Settlenment of debts and clains shall be subject to the
policies, requirenments, and conditions set forth in this section and in
Sec. 1717.1202.

(b) Need for debt settlement. (1) The Administrator will not settle
any debt or claimunless the Adm nistrator has determ ned that the
borrower is unable to nmeet its financial obligations under its |oan
docunents according to the terns of those docunents, or that the
borrower will not be able to nmeet said obligations sonmetine within the
peri od of 24 nonths following the nonth the borrower submits its
application for debt settlenment to RUS, and, in either case, such
default is likely to continue indefinitely. The determ nation of a
borrower's ability to nmeet its financial obligations will be based on
anal yses and docunentation by RUS of the borrower's historical
current, and projected costs, revenues, cash flows, assets,
opportunities to reduce costs and/or increase revenues, and ot her
factors that may be relevant on a case by case basis.

(2) Inits application to RUS for debt settlenment, the borrower
must provide, in formand substance satisfactory to RUS, an in-depth
anal ysis supporting the borrower's contention that it is unable or wll
not be able to neet its financial obligations as described in paragraph
(b)(1) of this section. The anal ysis must include:

(i) An explanation and analysis of the causes of the borrower's
inability to neet its financial obligations;

(ii) A thorough review and analysis of the opportunities avail able
or potentially available to the borrower to reduce adm nistrative



overhead and ot her costs, inprove efficiency and effectiveness, and
expand markets and revenues, including but not limted to opportunities
for sharing services, nerging, and/or consolidating, raising rates when
appropriate, and renegotiating supplier and service contracts. In the
case of a power supply borrower, the study shall include such
opportunities anong the nmenbers of the borrower, unless the
Admi ni strator waives this requirenent;

(iii) Docunentation of the actions taken, in progress, or planned
by the borrower (and its nenber systens, if applicable) to take
advant age of the opportunities cited in paragraph (b)(2)(ii) of this
section; and

(iv) O her analyses and docunentation prescribed by RUS on a case
by case basis.

(3) RUS may require that an independent consultant provide an
anal ysis of the efficiency and
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ef fecti veness of the borrower's organizati on and operations, and those
of its nmenber systens in the case of a power supply borrower. The
follow ng conditions will apply:

(i) RUS will select the i ndependent consultant taking into account,
anong ot her matters, the consultant's experience and expertise in
matters relating to electric utility operations, finance, and
restructuring;

(ii) The contract with the consultant shall be to provide services
to RUS on such ternms and conditions as RUS deens appropriate. The
consul tant's scope of work may include, but shall not be limted to, an
anal ysis of the follow ng:

(A) How to maxim ze the value of the governnment's collateral, such
as through nmergers, consolidations, or sales of all or part of the
col I ateral

(B) The viability of the borrower's system taking into account
such matters as systemsize, service territory and markets, asset base,
physi cal condition of the plant, operating efficiency, conpetitive
pressures, industry trends, and opportunities to expand markets and
i nprove efficiency and effectiveness;

(C) The feasibility and the potential benefits and risks to the
borrower and the governnent of corporate restructuring, including
aggregati on and di saggregation;

(D) In the case of a power supply borrower, the retail rate mark-up
by menber systens and the potential benefits to be achi eved by menber
restructuring through nmergers, consolidations, shared services, and
ot her alliances;

(E) The quality of the borrower's managenent, nanagenent advi sors,
consul tants, and staff;

(F) Opportunities for reduci ng overhead and other costs, for
expandi ng markets and revenues, and for inproving the borrower's
exi sting and prospective contractual arrangenments for the purchase and
sal e of power, procurenent of supplies and services, and the operation
of plant and facilities;

(G Opportunities to achieve efficiency gains and increased
revenues based on conparisons with benchmark electric utilities; and

(H The accuracy and conpl eteness of the borrower's anal ysis
provi ded under paragraph (b)(2) of this section

(iii) RUS and, as appropriate, other creditors, will determ ne the
extent to which the borrower and third parties (including the nenbers
of a power supply borrower) will be required to participate in funding
the costs of the independent consultant;

(iv) The borrower will be required to make available to the



consul tant all corporate docunents, files, and records, and to provide
the consultant with access to key enpl oyees. The borrower will also
normal ly be required to provide the consultant with office space
convenient to the borrower's operations and records; and

(v) Al'l analyses, studies, opinions, nmenoranda, and other docunents
and information produced by the independent consultant shall be
provided to RUS on a confidential basis for consideration in evaluating
the borrower's application for debt settlenent. Such docunments and
i nformati on may be nmade avail able to the borrower and ot her appropriate
parties if authorized in witing by RUS

(4) The borrower may be required to enploy a tenporary or pernmanent
manager acceptable to the Adm nistrator, to nanage the borrower's
operations to ensure that all actions are taken to avoid or mnimze
the need for debt settlenent. The enpl oynent could be on a tenporary
basis to manage the systemduring the tinme the debt settlement is being
consi dered, and possibly for some tinme after any debt settlement, or it
could be on a pernanent basis.

(5) The borrower must submit, at a tinme determ ned by RUS, a
resolution of its board of directors requesting debt settlenent and
stating that the borrower is either currently unable to neet its
financial obligations to the governnent or will not be able to neet
said obligations sonetinme within the next 24 nonths, and that, in
either case, the default is likely to continue indefinitely.

(c) Debt settlenent neasures. (1) If the Adm nistrator determn nes
that debt settlenent is appropriate, the debt settlenent neasures the
Admi ni strator will consider under this subpart with respect to direct,

i nsured, or guaranteed |oans include, but are not linmted to, the
fol | owi ng:

(i) Reanortization of debt;

(ii) Extension of debt maturity, provided that the maturity of the
borrower's outstanding debt after settlenment shall not extend nore than
10 years beyond the latest maturity date prior to settlenent;

(iii) Reduction of the interest rate charged on the borrower's
debt, provided that the interest rate on any portion of the
restructured debt shall not be reduced to |l ess than 5 percent, unless
the Admi nistrator determnes that reducing the rate bel ow 5 percent
woul d maxi m ze debt recovery by the governnent;

(iv) Forgiveness of interest accrued, penalties, and costs incurred
by the governnent to collect the debt; and

(v) Wth the concurrence of the Under Secretary for Rural
Devel opnent, forgiveness of |oan principal

(2) In the event that RUS has, under section 306 of the RE Act,
guar anteed | oans nade by the Federal Financing Bank or other third
parties, the Adm nistrator may restructure the borrower's obligations
by: acquiring and restructuring the guaranteed | oan; restructuring the
| oan guarantee obligation; restructuring the borrower's rei nmbursenent
obligations; or by such nmeans as the Adm nistrator deens appropriate,
subj ect to such consents and approvals, if any, that nmay be required by
the third party | ender

(d) Borrower's obligations to other creditors. The Adm nistrator
will not grant relief on debt owed to the government unless simlar
relief, on a pro rata basis, is granted with respect to other secured
obligations of the borrower, or the other secured creditors provide
ot her benefits or value to the debt restructuring. Unsecured creditors
will also be expected to contribute to the restructuring. If it is not
possi ble to obtain the expected contributions fromother creditors, the
Admi ni strator may proceed to settle a borrower's debt if that wll
maxi m ze recovery by the governnent and will not result in material
benefits accruing to other creditors at the expense of the governnent.

(e) Conpetitive bids for systemassets. |If requested by RUS, the



borrower or the independent consultant provided for in paragraph (b)(3)
of this section shall solicit conpetitive bids frompotential buyers of
the borrower's systemor parts thereof. The bidding process must be
conducted in consultation with RUS and use standards and procedures
acceptable to RUS. The Administrator may use the conpetitive bids
received as a basis for requiring the sale of all or part of the
borrower's systemas a condition of settlenment of the borrower's debt.
The Adm nistrator may al so consider the bids in evaluating alternative
settl enent neasures.

(f) Valuation of system (1) The Administrator will consider the
val ue of the borrower's system including, in the case of a power
supply borrower, the whol esal e power contracts between the borrower and
its menber systens. The val uation of the whol esal e power contracts
shal |l take into account, anong other matters, the rights of the
government and/or third parties, to assume the rights and obligations
of the borrower under such contracts, to charge reasonable rates for
service
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provi ded under the contracts, and to otherwi se enforce the contracts in
accordance with their ternms. In no case will the Adm nistrator settle a
debt or claimfor less than the value (after considering the
government's collection costs) of the borrower's system and ot her
collateral securing the debt or claim

(2) RUS may use such nmet hods, anal yses, and assessnments as the
Admi ni strator deens appropriate to determ ne the value of the
borrower’'s system

(g) Rates. The Administrator will consider the rates charged for
electric service by the borrower and, in the case of a power supply
borrower, by its menbers, taking into account, anong other factors, the
practices of the Federal Energy Regul atory Comm ssion (FERC), as
adapted to the cooperative structure of borrowers, and, where
appl i cabl e, FERC treatnent of any investments by co-owners in projects
jointly owned by the borrower.

(h) Collection action. The Adm nistrator will consider whether a
settlenent is favorable to the governnent in conparison wth the anount
that can be recovered by enforced coll ection procedures.

(i) Regul atory approvals. Before the Adnministrator will approve a
settlenent, the borrower must provide satisfactory evidence that it has
obtained all approvals required of regul atory bodies that the
Admi ni strator determ nes are needed to inplenment rates or other
provi sions of the settlenment, or that are needed in any other way for
the borrower to fulfill its obligations under the settlenent.

(j) Conditions regardi ng managenent and operations. As a condition
of debt settlenent, the borrower, and in the case of a power supply
borrower, its nmenbers, will be required to inplenment those changes in
structure, nanagenent, operations, and perfornmance deenmed necessary by
the Adm nistrator. Those changes may include, but are not limted to,
the foll ow ng:

(1) The borrower may be required to undertake a corporate
restructuring and/or sell a portion of its plant, facilities, or other
assets

(2) The borrower may be required to replace senior managenent and/
or hire outside experts acceptable to the Adm nistrator. Such changes
may include a commitnent by the borrower's board of directors to
restructure and/ or obtain new nmenbership to inprove board oversi ght and
| eader shi p;

(3) The borrower may be required to agree to:

(i) Controls by RUS on the general funds of the borrower, as well



as on any investnents, |oans or guarantees by the borrower,
notwi t hstanding any limtations on RUS control rights in the
borrower's | oan docunents or RUS regul ati ons; and

(ii) Requirenents deenmed necessary by RUS to perfect and protect
its lien on cash deposits, securities, equipnent, vehicles, and other
items of real or non-real property; and

(4) In the case of a power supply borrower, the borrower nmay be
required to obtain credit support fromits nmenber systens, as well as
pl edges and action plans by the nmenbers to change their operations,
managenment, and organi zational structure (e.g., shared services,
nmergers, or consolidations) in order to reduce operating costs, inprove
efficiency, and/or expand markets and revenues.

(k) Conveyance of assets. As a condition of a settlenent, a

borrower may be required to convey sonme or all its assets to the
gover nnent .
(1) Additional conditions. The borrower will be required to warrant

and agree that no bonuses or simlar extraordi nary conpensati on has
been or will be provided, for reasons related to the settlenent of
government debt, to any officer or enployee of the borrower or to other
persons or entities identified by RUS. The Adm ni strator may inpose
such other terns and conditions of debt settlenment as the Adm nistrator
determines to be in the governnent's interests.

(m Certification of accuracy. Before the Admi nistrator will
approve a debt settlenment, the manager or other appropriate official of
the borrower nmust certify that all information provided to the
government by the borrower or by any agent of the borrower, in
connection with the debt settlement, is true, correct, and conplete in
all material respects.

Sec. 1717.1205 Wiver of existing conditions on borrowers.

Pursuant to section 331(b) of the Con Act, the Admi nistrator, at
his or her sole discretion, may waive or otherw se reduce conditions
and requirements inposed on a borrower by its |oan docunments if the
Adm ni strator determ nes that such action will contribute to
enhancenent of the governnent's recovery of debt. Such waivers or
reductions in conditions and requirenents under this section shall not
i ncl ude the exercise of any of the debt settlenent nmeasures set forth
in Sec. 1717.1204(c), which are subject to all of the requirenents of
said Sec. 1717.1204.

Sec. 1717.1206 Loans subsequent to settlenent.

In considering any future | oan requests froma borrower whose debt
has been settled in whole or in part (including the surviving entity of
merged or consolidated borrowers, where at |east one of said borrowers
had its debts settled), it will be presunmed that credit support for the
full anobunt of the requested loan will be required. Such support may be
in a nunber of forms, provided that they are acceptable to the
Admi ni strator on a case by case basis. They may include, but need not
be limted to, equity infusions and guarantees of debt repaynent,
either fromthe applicant's nenbers (in the case of a power supply
borrower), or froma third party.

Sec. 1717.1207 RUS obligations under |oan guarantees.
Nothing in this subpart affects the obligations of RUS under | oan

guarantee conmitnents it has nmade to the Federal Financing Bank or
ot her | enders.



Sec. 1717.1208 Covernnent's rights under |oan docunents.

Nothing in this subpart linmts, nodifies, or otherwi se affects the
rights of the governnent under |oan docunments executed w th borrowers,
or under |aw or equity.

Dat ed: Septenber 19, 1997.
Jill Long Thonpson,
Under Secretary, Rural Devel opnent.
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