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BACKGROUND

Anincreasing number of hydropower goplicants have dected to pursue licensing and rdicensing
with early involvement of participants, such as Federd and State agendies, nongovernmentd
organizetions, Indian Tribes, locd communities, and members of the public in a collaborative sating.
The purposss of this early involvement indude expanding the consuitation opportunities provided in the
Commisson's sandard prefiling process and dlowing an gpplicant to submit adraft environmenta
document with its license gpplication, ather through an Applicant-Prepared Environmentd Assessment
(APEA) or an Environmentd Impact Statement prepared by a Third Party Contractor (TPC). The
Commission issued regulations, on October 29, 1997, offering an dterndive pre-filing processto
license gpplicants using collaborative procedures.

To improve paticipaionin the overdl hydropower licenang process, representatives from the
Commisson, Coundl on Environmenta Qudlity, Department of Commerce, Department of the Interior,
Depatment of Agriculture, and the Environmental Pratection Agency have cregted an Interagency Task
Force. The Interagency Task Forceis desgned to address many issues surrounding licenang and
reicenang, induding those rdated to using the callaborative process.

TheGuidelines To Consider For Participating In The Alternative Licensing
Process were deveoped by the Interagency Task Forceto hdp participantsin the process. Use of
the pre-filing process may improve the qudity of hydropower goplications filed with the Commission,
acod erate the environmentd review process, assg the participants in addressing resource impacts of
the gpplicant's proposa and reasonable dternaives pursuant to the Nationd Environmentd Policy Adt,
and dlow partidpants to reach a negotiated settlement on dl issuesraised by a hydropower license
goplication. Resolving issues can provide for earlier implementation of recommended environmenta
meesures and dlow the Licensee to plan for anticipated license conditions. Early resolution of issues
can reault in lesstime and expense for the participants than the longer traditiond process These
guiddines recognize the legitimate and important role of dl the dakeholdersin rdicenang.

GUIDELINESTO CONSIDER FOR
PARTICIPATING IN THE
ALTERNATIVE LICENSING PROCESS



December 8, 2000

INTRODUCTION

For gpplicants for hydropower licensss, the Federal Energy Regulatory Commisson
(Commission) has deve oped an dterndtive pre-filing consultation process (referred to asthe
Alternative Licenang Process (ALP)) that utilizes a more collaborative gpproach than required in the
gandard pre-filing consultation process. Compare 18 CFR 4.34(1) with 18 CFR 4.38 and 16.8. The
ALP was desgned by the Commissonto: involve awider range of paticdpants a an earlier dagein
the licenang process, improve and acod erate the environmentd review process; coordinate the
exardse of legd authorities by State and Federa resource agendes, and expedite the resolution of
diouted issues.

Soedificaly, the AL P atempts to combine four processesinto one collaborative process. (1)
the pre-filing consultation process required by the Commisson (an gpplicant is required to undertake
conaultations with avariety of entities before preparing and filing an goplication with the Commission);
(2) the evaluation of project impacts pursuant to the National Ervironmenta Policy Act (NEPA);  (3)
other Federd and State regulatory reviews, pursuant to such authorities as, among others,

Sections 4(e), 10(j), and 18 of the Federd Power Act (FPA), Section 401 of the Clean Water Act
(CWA), Section 7 of the Endangered Species Act (ESA) and Section 106 of the Nationd Higtoric
Presarvation Act (NHPA) (see Appendix A for acomplete list); and (4) where desired, anegotiaion
process, looking toward thefiling of an agreement or an Offer of Settlement with the Commission.
Although nat expressy provided in the Commisson'srules, interested participants may utilize Smilar
collaborative procedures a any phase of agandard licensaing processto assg in resolving issues.

Applicants and interested persons, such as State and Federd resource agencies, Indian tribes,
nongovernmenta organizations (NGOs), and dtizen groups, thet are evauaing whether to support the
useof an ALP by alicense goplicant, are encouraged to condder the fallowing guiddines. The
guiddlines were developed by a Federd workgroup 2 and are directed a the Commisson’'sALP.
Additiondly, the guiddines may aso be hdpful in conddering different collaborative gpproaches to the
gandard pre-filing consultation process, licenaing procesdings after thefiling of alicense gpplication,
and gppropriate podt-licenang proceedings with the Commisson. The guiddines are suggestions only.
A Collaborative Group (See Section |) need not use every suggestion. Participants may wish to usethe
checkligt of the suggestions, if desired (see Appendix B). Although the collaborative processis a part
of the ALP, theterms“collaborative process’ and “ALP’ are not synonymous. Participants are

INationd Environmenta Policy Act of 1969, 42 U.SC. 4321 et seq.

2Department of Agriculture (Forest Service), Department of Commerce (Nationd Oceanic and
Atmospheric Adminigration, Nationd Marine Fisheries Savice), Department of the Interior (Nationa
Park Sarvice, U.S. Fish and Wildlife Service), the Environmenta Protection Agency, and the Federd
Energy Regulatory Commission.
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encouraged to utilize collaborative gpproaches to resolve issues even if the ALP is not used.

Existing Satutory Responsibilities

The commitment by Collaborative Group members to work together to try to achieve
agreament in the ALP does nat in any way limit exerdse of the rdlevant datutory authorities and
regulatory obligations of the Commisson, the States, or the Federd resource agencies under the FPA
and other mandates. However, the Commisson, State, and Federd resource agencies can exercdise
their authorities and obligations through a collaborative process, so long as any agreement is condgent
with those authorities, and is supported by sufficent information.

A collaborative process affords al participants an opportunity to reconcile different interests
and concerns. This process encourages participants to be flexible and creative in ataining their
objectives

. CONSIDERING AND INITIATING THE PROCESS

Although only an goplicant can request permisson to use the ALP for the preparation of a
license or amendment gpplication,® any entity interested in a prospective hydropower licensing or
amendment process can teke the initiative to convene agroup to determine whether it would be hdpful
to usethe ALP prior to thefiling of alicense or amendment gpplication with the Commission. The
purpose of convening the group is to address certain congderations, induding whether a consensus*
can be developed among
interested personsin favor of using a collaborative goproach. This group, sometimesreferred to asa
Coallaborative Group, indudes the gpplicant and typicaly State and Federd resource agendies, Indian
tribes NGOs, and locd communities, and ditizen groups. In the licendng process, State and Federd
resource agendies have authority to condition hydropower licenses pursuant to gpplicable sections of
the FPA, Sections 4(e), 10(j), and 18, and other authorities referenced in Appendix A.

A. Outreach Program

The progpective gpplicant for a hydropower license or amendment should conduct a

3See 18 CFR 4.35(f).

“ The Commisson's rule on the dternative pre-filing consultation process requires thet a
"oonsenaus’ exig to support the use of the ALP, 18 CFR 4.34(1). The Commisson dated thet inthe
context of the particpants deciding whether to use the ALP, the term " consensus’ meansgenerd
agreement” or collective opinion: the judgment arrived a by mogt of those concerned.

2
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comprehendve outreach program to identify those interested in a collaborative process for licenang.
The purpose of putting a sgnificant effort in an effective outreach program isto form a represantative
Coallaborative Group, to avoid lagt-minute entries by necessary participants, and to ensure thet the
broadest possible range of interests are identified as soon as possble. In this manner dl interest groups
may become involved in the process from the outset and dl points of view on environmenta and rdated
Issues may be addressed in the ALP prior to the gpplicant filing alicense or amendment gpplication with
the Commission.

A vaiety of communications media should be consdered for outreach, induding letters,
newspaper notices, advertisements, podtings on Web stes, e-mall, radio, and open houses
Information packets should be made available by the gpplicant identifying project information and the
afected environment to anyone expressing an interest as aresult of the outreech efforts

Hdp in planning and conducting an effective outreach program is avallade from the
Commission and resource agency dafs The partiapants should be familiar with the Commisson and
resource agency policies and procedures pertinent to the ALP, the project, and project-rdaed
resourceissues. In addition, guidance can be obtained by contacting other entitiesinvolved ina
collaborative process around the country.

B. Commission Review and Approval Process

Pursuant to the Commission regulations a 18 CFR 4.34(1)(3)(i), an applicant isrequired to
prepare and submit areguest to the Commisson for permisson to usethe ALP.

The gpplicant mug, in the request for use of the ALP, show that it has made an effective and
sufficient outreach to interested entities dthough the gpplicant need nat show thet everyone concerned
supports the use of these procedures. The gpplicant need only show thet the weight of opinions
expressed make it reasonable to condude that under the crcumstancesiit gppearsthat use of the ALP
will be productive. The gpplicant is not required to meke aformd showing, such as asgned agreement
or use of aparticular voting procedure, to memoridize the consensus on use of the procedures. No
sngleinterested entity has aveto power over the gpplicant'suse of the ALP.

In order to make the showings discussed above, the Commisson expects the goplicant to show
aseries of interactions between itsdlf and participants that goes beyond an exchange of letters. Such
interactions could indude conferences and metings involving the Commisson g&ff to explore the
dternative procedures. In some cases, the gpplicant’s showing in support of the process may rdy ona
lack of objectionsto the ALPraised in such medtings  This Stuaion may arise a the outset of the
ALP, when interested entities are unsure of how the dterndtive procedures may compare to those
otherwise required under Commisson regulations and are unawere of the rddive bendfits of the
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dterndtive. In these Studions, the Commission may dlow the gpplicant and paticipantsto try the ALP
rather than foredosing this option. However, the goplicant should not treet the aosence of aresponse
from a participant, such as aresource agency, as concurrence.

Indl cases, the Commisson will give public naticein the Feder al Register of thefiling by an
goplicant of arequest to usethe ALP. Thereasonsfor thisareto protect the rights of dl interested
entities to be advised of the request to use the ALP and to file comments on the request in order to
meke thar views known. The Commisson will take the commentsinto account in deciding whether or
not to grant the request. The decison on the request will be find and not subject to interlocutory
rehearing or apped. See 18 CFR 4.34(i)(5). ° However, adenid of arequest does not rule out the
use of collaborative techniques by the participantsin a sandard licensaing process

A Note Regarding Non-Participation

In some cases, akey potentia participant, uch as an agency with Satutory conditioning
authority, may dedineto participatein the ALP, inwhole or in part, ather because thet entity beieves
that an ALP is not gppropriate in the proceeding, or because of other condraints, such asalack of
personnd or finandd resources. Thiswill leave the participants with some important issues to resolve
Where funding is an issue, the goplicant should consder means of sreamlining the process to reduce
codsto paticipants Where gopropriate, entities with budgetary condraints might consider poaling
resources and/or designating a'leed participant” or third party consultant to participate in the process
and natify less active participants when issues rlevant to eech arise

If akey particpant is uneble to participate, the remaining participants will need to consder
whether it isworth continuing with the ALP. The participants may want to condder dterndives, such
as usng the gandard licenang process or uang a"hybrid" of the dandard licendang process, which
would involve a collaborative goproach, where gopropriate. In conddering the dternatives, the
partidpants should bear in mind that agendes with Satutory conditioning authority, for example, will
retain that authority, regardiess of which licenang processis used, and thet those agencies concerns
ultimatdy will need to be addressed. Moreover, should the participants decide to request the
Commisson's parmission to proceed with the ALP without akey potentia participant, the Commisson
will meke its own determination on the metter.

Should the remaining participants decide to prooceed with the ALP, it would be to their
advantage to discuss with the "non-participating” entity the extent to which it iswilling and ableto be

>The Commission has stated that it will place acopy of the decision (on the request to use the
ALP) on the Commisson Issuance Poding System (CIPS), so thet it can reedily be found by anyone
interested.
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involved. For example, the participants might agree to seek the views of the non-participating entity on
sgnificant subjects, auch asthe preparaion of sudies, to brief the non-participating entity a agreed-
upon intervas, and to drculate group documents for comment to the non-participating entity. This
could hdp ensure that the interests of dll entities are represented, and, idedly, minimize the potentid for
disuptions of a Collaborative Group's efforts at later Sages of the licenang process.

C. Communications Protocol

Once convened, the Collaborative Group should establish a Communications Protocal (CP).
The Commisson's regulaions on dternative procedures reguire that a potentia hydropower goplicant
requesting the use of the AL P "submit a Communications Protocal, supported by interested erttities,
governing how the goplicant and other particpants in the pre-filing consultation process, induding the
Commission gaff, may communicate with each ather regarding the merits of the gpplicant's proposal
and proposals and recommendations of interested entities” See 18 CFR 4.34(1) (3)(ii).
Communications Protocals can vary in length. At aminimum, the CP should document how and which
ord, written, and dectronic communications on non-procedura issueswill or will not be recorded.®
Many CPs address the fallowing additiond communications issues

. What will be the primary means of communication between and among the participants,
e, will information be tranamitted primarily on paper, viae-mall, by other dectronic
means (uch as digribution of CD ROMS or diskettes for usein persond computers),
or through pasting on an interactive Internet web page maintained by the progpective
license goplicant?

. Where will the required public reference file be located, and what will be the procedure
for accessng those files and making copiesiif needed? Condderation should dso be
given to which materids will befiled with the Commisson asapat of the formd record
after the license or amendment gpplication isfiled.

. What will be the procedures for noticding and documenting mesetings? Who will take
mesting notes, and how will the notes be prepared (verbatim transoript, adiscussion of
the main points, or asummary)? How and when will the notes be digpersed, and how
will corrections or differences of opinion be resolved, if needed?

®Examples of aCommunications Protocol can befound a: Lake Chelan Project
(P-637) hitp:/Aww.chdlanpud.org/rdicense; . Lawrence-FDR Power Project
(P-2000-010): http://rimswveb] fercfed.usrims (dick on Document ID and enter Document 1D No.
117018).
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What will be the key periods for providing comments during the process?

D. Operating Plan or Standard Operating Procedures

The Collaborative Group may dso establish an Operaing Plan or Standard Operating
Procedures for conduct of the group's work, sometimes d o referred to as Ground Rules. Although an
Operating Planis nat required by Commisson regulation, an Operating Plan can be hdpful in ensuring a
common undergtanding among dl participants of what to expect if they chooseto become activey
involved inthe ALP. Some participants may require such protocolsin order to participatein the ALP.
The Collaborative Group should work together to define the terms of an acoegptable Operaing Plan.
An operating plan ” could address the fallowing;

The soope and timing of deve oping an Operating Plan, should the Collaborative Group
decide to address dements of the plan in a phased gpproach.

What is the purpose of the collaborative process for this project?

What will be the organizationd sructure of the Collaborative Group or team? Will
there be subgroups or subcommittees, how will they be structured and what will be
their roles?

How will decisgons be made? How will agreement be defined?

How will digputes be resolved?

How will participants procead if agresment on a particular issue no longer
exigds?

What will be the responsihilities of Collaborative Group/subgroup teem membersin
terms of atendance, decison-making dhility, etc.? How will Federd and Sate
agendesthat do not fully participate in the ALP be kept informed o that they can
provide thar input as needed?

What will bethe generd rulesfor conduct of participants and for running mestings?

"Examples of an Operating Plan can be found a: Abenaki and Anson Project Nos. 2365 and
2364, http://imswebl fercfed.usrims (dick on Document 1D and enter Document ID No. 1963214);

Cabinet Gorge Project(P-2058) & Noxon Rapids Project (P-2075) hitp:/rimswvebl fercfed.usrims.

6
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. How will contact with the media be handled?

. Who will fadlitate megtings?

. Isamediator needed?

. Should training in negatiation and the licenaing process be offered to the participants?

. What isthe anticipated schedule for the process (i.e, what is the processtime line?)
E. ldentification of Commitment and Resources Available

The Collaborative Group should look for ways of sharing resources and coordinating or
combining related processes. Arethere other existing hydropower projects or damsin the sameriver
basin whose environmentd review may be on asmilar track that could be coordinated or combined
with the environmenta review of the prgject in question? Can particpants with amilar interests share
daff or asss each other with representation at dl meetings and dissamination of rdaed informeation?
Time, codts, authority of participants, and Collaborative Group support are often topics of discusson
for the Collaborative Group.

1 Time

How much time will be expected of the group membears? What are the time frames for medting
licenang obligations? As soon as possible, the Collaborative Group should establish agenerd schedule
for itswork, blocking out time, setting regular meetings, and project milestones, o thet the
commitments made by participants are based upon agenerd underdanding of the resources necessary
to fully particpatein the process Congderation should be given to building flexibility into time lines

2. Costs

Do the particpants have the resources (time and money) to paticipatein dl medtings, fidd
trips, and review processes? What adjustments can or should be made to indude al interested
participants, induding thase with resource deficits? Who will bear the cogts of supporting the
Collaborative Group, in regard to trave, copying, mailing, and any outdde fadilitators or mediators?
Creative procedures, induding conference cdls and use of locd saff, cooperative representetion by a
"lead" entity, e-mail procedures, use of web-gtes and video conferences, may be opportunities for
effective participation & minimd cod.

3, Authority of Participants
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Participants should send representatives who can speek for the participant. Does eech
representetive have the authority, on behdf of the participant, to resolve rdevant issues? If not, will the
representative commit to keep its management informed o thet any gpprovals can be obtained ina
timey manner? If apatidpant’s authority is limited, the spedific limitations should be explained to the
Collaborative Group. Where a participant is an entity, such asa State or Federd resource agency,
NGO, Indian tribe, or company with more than one representative involved in the ALP, the entity
should iderttify to the Collaborative Group their Satutory authority and the authority of eech
representetive. A didinction may be made between palicy, legd, and technicd represantatives. The
participant's representative, who has the authority to commit the participant to adecison in regard to
the collaborative process, should be dearly identified to the Collaborative Group. In some cases, the
particpant’ s representative on the Coallaboraive Group may not have the authority to bind the
paticipant to afind decison in the collaborative process, a leest not without additiond review. Thisis
amog dways the case with governmental organizations: As aresult, the participant's represantative
should dearly explain the decigonmaking process of the participant and should commit to keep rdevant
decison makersinformed so asto limit the potentia for reversd later in the process.

4. Callaborative Group Support
a Fadlitator

Gengdlly, dl collaborative processes may bendfit from afadlitator to organize and conduct
medings. A fadlitator may dso assst agroup in discussng condructively anumber of complex issues.
Beyond that, thereisawide range of options for additiond assstance and support for the Collaborative
Group. Thefadilitator should be someone that dl participants perceive as trusted/neutrd, as agreed to
by the Collaborative Group. If an outdde contract fedilitator is used, the group should consder who
bearsthe cogts. Will the fadilitator dso be respongible for conducting the group's meetings and keegping
minutes or will those respongibilities be separatdy assgned? What other duties will the fadilitator have?
It may be gppropriate that fadilitation be conducted by more than one person.

b. Mediator

A mediator may be the same erttity or person as the fadilitator, but mediation is a ssparae
function. A mediator isa person or entity desgnated to help a group resolve problems usng the
process agreed to by the group members. The mediator may consast of more than one person or, ona
spedific issue, apand of experts If amediator is dedrable, the Collaborative Group should determine
whether to sdlect one @ the beginning of the process, or only asdigutes arise.
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The mediaor should try to deveop an amaosphere of comity and encourage the participants
trugt in the mediator and their ability to work and reason together. While the mediator may suggest
ground rules for participation and behavior, the participants mus agree to any such ground rules. These
ground rules may range from meaiters of etiquette (eg. who may oeek) to, in some cases, protocols
about such matters as scope, agenda, order of collaboration, the use and timing of caucuses, and the
way in which the Collaborative Group will respond to the mediaor ather inquiries

C. Mini-traning or Orientetion

It could be helpful, & the outset of the ALP, for participants to develop skillsin negatiaions,
collaboration, mediation, and the licenang process. Furthermore, the training and qudification(s) of the
particpantsin the Collaborative Group should be addressed. This could be crudd in successfully
negatiating a particular resource gudy or rdating the sudy results to gppropriate mitigation and
enhancement meaaures. Opportunities that are avalable for training representatives sarving on the
Coallaborative Group should be discussed. If amini-training sesson is offered to participantsin an
ALP, they should be encouraged to attend (see Appendix C).

F. Achieving and Maintaining Agreement

Achieving and maintaining agresment iskey to asuccessful ALP. Successismore likdy if Al
paticipantsin the Callaborative Group have adear undersanding of their own expectaions aswell as
those of the ather participants. 1t would be helpful if the participants can agree upon the processthe
Coallaborative Group will utilize for making the many decisions required over the course of the process.

The group should agree on how it will meke decisonsin order to move forward on the difficult
or complex issuesthat will arise during the course of the ALP, such as Sudy nesds and designs or
mitigation or enhancement measures that the group may develop. The ahility of the Callaboraive
Group to jointly meke decisons that ensure movement towards group objectives is important to the
ultimate success of the effort. These objectives could indude progress in assessing the environmentd
impacts of the project, and deve oping reesonable dternatives, and may dso indude reeching an
agreement or an Offer of Settlement on mitigation, enhancement, or other measures thet should be
adopted.

The Callaborative Group should consder establishing amechaniam for identifying when
agreament on apaticular issueisthreatened, and, in such cases, how to proceed. Referring anissueto
an internd settlement group before refarring it to athird party may be hdpful given their knowledge on

8For further suggested reading, see Administrative Conference of the United States,
"Medidion: A Primer for Federd Agendies’, undated.

9
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dl theissues and may advance the process when there is disagreement on atechnicd issue. Thisand
other gpproaches to resolving disputes internaly are suggested as a predicate to the use of athird party
or dedaing animpase.

Dispute Resolution

If the Collaborative Group reeches apoint of impasse on apaticular issue, it should follow any
previoudy agresd-upon meesures, induding digpute resolution. The group might condder the following
gepsin trying to resolve the digoute.

Before conddering outside assstance with digpute resolution, the group should firgt consder
dternative goproaches for resolving the dispute interndly.  For instance, the group might consder
forming atechnicd or other subgroup of those participants with adear sake in the digpute or who
posess rdevant expertise regarding the disouted issue. The subgroup should atempt to reach
agreement on the issue and then presant thet to the whole group.  Alterndively, the group could
separate into caucus groups with like-minded participants to explore compromise solutions crafted by
discussing the disputed issue. Such subgroups or caucuses should atempt to reech agreement on the
issue and then present that to the whole group.

If it becomes evident that an outsde or independent party is needed to get the group moving
agan, then condgent with any agreements mede in the CP or an Operating Plan, the group may choose
to initiate a digoute resolution process. Effective digpute resolution may provide away to prevent
disagreament on oneissue from deralling previous agreements on other issues and thereby, move the
ALPfowad. Thereaeavariety of optionsfor getting outsde help to resolve a dioute, induding use
of aprofessona mediator or an independent pand of experts® The important thing isthet everyoneis
comfortable with the chosen dispute resol ution process, and any mediator or pand sdected be bound
by any gpplicable provisons of the group’s CP or Operating Plan.

As another dternative, condsent with gpplicable provisons of the Collaborative Group's CP
or Operations Plan, the Group or a participant may reguest, in writing, that the Director of the Office of
Energy Projects resolve the digpute pursuant to the regulations st forth at 18 CFR 4.34(i)(6)(vii).
Participants are encouraged to try to resolve the issue interndly according to any agresd-upon process
before seeking the Office of Energy Projects assstance. A resource agency may object to forma
disoute resolution by the Office of Energy Projects regarding the subject matter of its Satutory
obligations

There are severd Federd agendies thet offer dternative digpute resolution services, induding
the Commisson, Bureau of Land Management, the Federd Mediaion and Condligtion Sarvice, and
the U.S Inditute for Environmenta Conflict Resolution.
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If the participant bdieves that the fallure to resolve the issue means that the necessary
consenaus to support continuation of the ALP no longer exigts and continued use of the ALP will not be
productive, the participant may petition the Commission to direct what Seps should be taken to
complete the pre-filing consultation process. If, despite the best efforts of aparticipant inthe ALP, the
participant feds compelled to withdraw from the process, in whale or in part, the Commisson will
assessthe vaue of dlowing the ALP to continue without the participation of the withdrawing entity.

The Commisson has not established sandards asto how it will consder such requests and has been
reviewing them on a case-by-case bass. Based on that assessment, the Commission will decide what
action should be taken to complete the pre-filing consultation processin amanner thet is condgent with
the Commission's policies and procedures and other Federd mandates.

[1. ISSUE/INTEREST IDENTIFICATION, INFORMATION
GATHERING, AND ADMINISTRATIVE RECORD

The purposes of this section are to provide suggestions for identifying issues and assodiated
information thet may contribute to defining the scope of environmenta andyds for the proposed action
and ressonable dtenatives, and for identifying information that should be submitted to the Commission
as pat of the adminigtrative record associated with the license gpplication.

A. ldentify Interests, Concerns, and Goals

The ALP provides an opportunity for dl participantsto identify interests, concerns, datutory
responghilities, and god's regarding the proposed action and reasonable dterndives, and to explain
how they arerdated. For example, fish protection may be aresource agency’s datutory responghility.
The agency may have specific gods, such asamanagement plan for asudanable fishery to protect and
enhance the fishery resource, which need to be addressed in the collaborative process. The members
of the Callaborative Group should explain their gods for the process, induding both procedurd and
ubgantive gods  For example, if aForest Plan saysthat one of the management requirements for the
Forest Sarvice in the project areaisto "maintain good qudity hebitet for fish," the Forest Service should
aticulate what is meant by good qudity and which fish are the focus of interest. Ancther example
would be an gpplicant Sating thet lowest cost power productionisitsgod. Can the goplicant spedify in
gregter detall the specific gods? Isits power need condant or isit tied to differing demand times? Are
there existing contracts for water use, separate from power generdion, that should be consdered? If
some of these concerns cannat be described, they may be gppropriatey induded inthe list of
information gaps, as discussed b ow.

B. Identify Available Relevant Information and Data

11
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The goplicant, asssted by the rest of the Collaborative Group, should identify, collect, review,
and disseminate to the participants available rdevant informetion for the proposed action and
reesoneble dternatives.  The Callaborative Group should try to identify ggpsin theinformation and
seek ways to gather such information as early aspossble. Participants should use the resource
agendes and the Commission daff asaresource and guidein the ALP. For example, participants
should learn how to use the Commisson’ s dectronic Records and Information Management System
(RIMS) and CIPS sysems, and should inquire of resource agencies and other sources asto other
avalable materids concerning project impacts on resources. The Collaborative Group should identify
what resources are available from resource agencies and other sources that can be used to understand
project resource impects (see Appendix D).

Information gathering should take into account dl rdevant legd requirements or goals, and the
datutory responghilities of the Commisson, State and Federd resource agendies. In paticular,
information rdaing to exiding agency planning efforts, such asfishery management or restoraion plans
land management plans, water qudity and river basin plans, tribal management plans, recovery plans
higtoric preservation plans, additiond plans on the Commisson's Ligt of Comprehensve Plans and
locd or county plansare criticd. Thisinformeation gathering could dso indude palicy basesfor an
agency's gods and objectives Some of the information may be part of the goplicant’ s exiding records,
such asrdevant environmentd and economic information. The rest of the information might have been
gathered by resource agendiesfor other projects or programs. The Collaborative Group should
congder which of thisinformation can beused. (Seethe NEPA regulaions governing Tiering a 40
CFR 1502.20 and Incorporation by Reference a 40 CFR 1502.21). Also, the Collaborative Group
should congder contacting universities or other inditutions to see if anyone has rdevant informetion or is
conducting rdlevant dudies  The fallowing lis describes the types of information thet generdly may be
useful.

C Information, quantified data, or professond opinions that may contribute to defining the
geogrgphic and tempora scope of the cumulaive effects andyss and identifying
sgnificant environmentd issues

C Information from any other Environmentd Assessment (EA), Environmental Impect
Saement, or Imilar document or sudy (previous, ongoing, or planned) rdevant to the
proposed action.

C Exiging information and any data thet would ad in describing the past and present
effects of the project and other developmentd activities on water quaity and quartity,
fish and wildlife resources, recreation or land use resources, cultura resources, flood
contral, or water supply.

12
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C Federd, State, locd, or Indian tribe resource plans and future project proposas thet
encompass the affected river baain. For example, rdlevant proposds to congruct or
operate water trestment fadilities, recregtion areas, and water diversons, or to

implement fishery management programs

C Cumulative effects of basn-wide activities on resources, induding the proposed
project. Information could indude, but nat be limited to:  how the project would
interact with other projects on the river and other developmentd activities, resultsfrom
studies; resource management policies, and reports from Federd, State, and locd
agendes and Indian tribes.

C. Identify and Conduct Studies

The Collaborative Group may prepare asummary of interests, concarns, and godsthet reflects
the key points agread upon by the Callaborative Group. This summary may lead to arecognition of
studies needed to assess the proposed action and reasonable dternatives, aswell asto meet anticipated
information nesds and andyss. Consequently, the ALP alows participants to negotiate the sudy
soope, and to review and assess the gpplicant-conducted Sudies, review study progress, and if
necessary, have the gpplicant conduct additiond studies. The gpplicant should work dosdy with
interested participants during the sudy process, particularly when astudy is proposed to address
concarns rdating to satutory responghilities (such as, the Endangered Species Act, the Cleen Water
Act, or the Nationd Higoric Presarvation Act, anong others).

The potentid goplicant mugt diligently conduct dl reasonable gudies and obtain dl ressonable
information requested by resource agenciesand Indian tribes. See 18 CFR
4.38(c)(1), 16.8(c)(1). In addition, under the ALP, NGOs and interested persons may aso request
studies during the pre-filing sage. 18 CFR 4.34(1)(6)(V).

The expectation isthat the goplicant will work daosdy with the Callaborative Group in
deveoping Sudy plans implementing Sudies, and andyzing results. Agreement on these Sudy issues
will fadlitate the deve opment of an acceptable information base upon which decisons can be mede and
help expedite the Commisson'slicenang process.

The Commisson’s regulations dlow an gpportunity for participants to request gudies efter the
filing of the gpplication. 18 CFR 4.34(i)(5(iv). However, the ALP will work best when necessary
gudies can be identified early in the process. When study issues are not identified and resolved early
on, various difficulties may arise, such asthe inahility of participants to commit to settlement terms
because of a concern that the information necessary to support a settlement islacking from the record.
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Furthermore, after thefiling of the gpplication, the Commisson gaff may request from the goplicant
additiond information, which may indude sudies to be conducted.

D. Administrative Record

The adminigrative record forms the bad's of the Commisson's licenang decigon, induding the
goprova of any settlement offer. The adminidrative record supports the recommendations, teermsand
conditions, and other actions of State and Federd resource agencies. At dl Sagesof the ALP, the
Collaborative Group should be consdering the development of an adminidrative record which is
ufficent to support its recommendations

During the ALP, the Callaborative Group should identify those particular items of information,
induding study reports, that should be submitted as part of the adminidrative record a the timethe
license gpplication and preliminary draft NEPA document are filed with the Commission. 1°
Submission by the Collaborative Group does not necessily predude the submission of information by
individud partidpants The Commisson gaf are avaladle to discuss with the participant(s) the
gopropriateness of written project-rdlated materids thet should be submitted to the Commission, and
therefore, made avallable to the generd public.

1At the time of filing of the license application and prdiminary draft NEPA document, the
participants should decide what materias have been properly filed with the Commisson (eg., 18 CFR
4.32(b)(1) requiresfiling an origind and eight copies with the Commisson's Secretary) and which
additiond documents, nat filed in accordance with the Commisson'sfiling regulaions during the pre-
filing period should beinduded in the offidd record. The Commisson's regulaions, 18 CFR 4.34(1),
Odineste what documents are required to befiled during the ALP. Other documents may befiled at
the discretion of the participants.

If aparticipant wishes that a document be indluded as part of the adminidretive record for a
license goplication (unless the document has dready been filed with the Secretary as an origind and
eight copies, in paper form, during the pre-filing phase of the ALP), the gpplicant or other interested
paticipant should submit to the Commisson the necessary number of copies a thetime of filing of the
license gpplication and draft NEPA document.

The Commission is currently investigating the use of dectronic filing for proceedings before the
Commisson. ThisElectronic Fling Initiative sseks to develop a comprenensve informetion
management system that acogpts filings and disseminates information dectronicaly. However, until the
Commisson's regulations are amended to reflect changesin technology, filing for record purposes
reguires the submisson of the required number of paper copies of each document.
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[11. NATIONAL ENVIRONMENTAL POLICY ACT AND
COMMISSION LICENSING AUTHORITY

National Environmental Policy Act (NEPA)

Thelicenang or amendment of the license of ahydrodectric project may trigger the
environmentd review process governed by NEPA. The Commission, asthe agency with the authority
to issue or amend a hydropower licensg, is regpongble for ensuring compliance with NEPA inthe
licenang context. Other agencies with jurisdiction by law, or gpecid expertise with respect to any
environmenta is3ue, may be a cooperating agency with the Commisson g&f in devdoping the NEPA
andys's and documentation. The badc regulations governing the NEPA process can be found at 40
CFR Parts 1500 through 1506; the Commission's regulations implementing NEPA can befound at 18
CFR Part 380. The NEPA processisintended to hep the Commisson and other public officds make
decisonsthat are based on an underganding of environmenta consequences, and take actions thet
protect, restore, and enhance the environment. See 40 CFR 1500.1(c). For thisreason, as soon as
possible, the gpplicant, assigted by the rest of the Collaborative Group, should collect aufficient
information to eva uate the environmenta consaquences of the propased project. The Commisson's
licenang decison, whether in gpproving an Offer of Settlement of the Callaborative Group, or
otherwise, mugt be supported by subgstantid evidence in the record before the Commission.

The Commission' s regulations etablish thet, generdly, an EA is prepared in andyzing an
goplication for an origindl license, anew license (. rdicensing), or amendment! AnEA isa
document providing suffident evidence and andys's from which it can be determined whether the
proposed action (i.e, licenang, reicenang, or amendment) isamgor Federd action likdy to
sgnificantly affect the qudity of the human environment. If o, an environmentd impact datement (E1S)
isrequired. It contains, & aminimum, adiscusson of the need for the project, description of the
affected environment, reasoncble dterndtives, the environmenta impects of the proposd and
dterndives environmental enhancement or mitigation mesesures, and aliding of the agendesand
persons conaulted. Should the Commission find thet ahydrodectric project will not have asgnificant
effect on the human environment (a“Fnding of No Sgnificant Impact, or “FONS”), then no further
NEPA documentation (an EIS) isrequired.

Howeve, if the Commission cannat make such adetermination, or it is dear that the project
may have a sgnificant effect on the human environment, then an EIS (induding a published draft) must
be prepared. The EIS is adetailed written document addressing the purpose and need for the projedt,

11 The environmenta document may be prepared by a Third-Party Contractor. The
participants should make sure thet the Third-Party Contractor is bound by the Communications
Protocol and processes of the Collaborative Group.
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dternatives induding the proposed action, a description of the affected environment, the environmenta
consaquences of the proposal and reasonable dternatives, and environmenta enhancement or
mitigation meesures. The Commisson may decide to prepare an EIS for a proposad licenaing or
amendment of license a the outst of aprocess, without preparing an EA initidly.

Inthe ALP, prdiminary drafts of environmental documents may be prepared by the gpplicart in
lieu of Exhibit E (Environmenta Report) 12 in the license or amendment application. The gpplicant must
conault with abroad range of interested entities, induding State and Federd resource agendes, Indian
tribes, NGOs, and ditizen groups. The goplicant conducts sudies and subsequently preparesthe
preiminary draft(s) EA, commonly referred to as an Applicant-Prepared Environmental Assessment
(APEA), in conaultation with the Collaborative Group.

The Commisson is expected to integrate, to the fullest extent possible, the NEPA andyssand
documentation of the licenang or amendment propoasa with other environmentd review and
consultation processes required under other datutes, such asthe ESA and the NHPA (see Section VvV
and Appendix A, Pat 2). See 40 CFR 1500.5(g) and 1502.25. In addition, agencies are encouraged
to reduce dday in the NEPA process by, among other things, integrating the NEPA processinto early
planning, emphasizing interagency cooperation before the NEPA document is prepared, and preparing
NEPA documents early in the process. See 40 CFR 1500.5. Thus, to meet the Commisson'sgod of
combining processes and reducing time, the APEA submitted with the gpplication should address dl
datutorily-required consultation and compliance metters (such as ESA and NHPA conaultations) and
discuss dl reesonable dterndives

V. RESOURCE AGENCY JURISDICTION UNDER THE
FEDERAL POWER ACT

Under the FPA, State and Federd agendies other than the Commission are granted certain
authorities rdating to hydropower licensng to impose certain conditions and recommend other
conditions. The mandatory authorities indude Section 4(€) (rdaing to conditions for the protection and
utilizetion of Federd resarvations), Section 18 (rdating to fish passage), and Section 30(c) (rdaing to

12| the standard pre-filing consuitation process, an gpplicant prepares an Exhibit E
(Environmenta Report) to the license gpplication as required by the Commisson'sregulaions See 18
CFR 4.51(f), 4.61(d), 16.8(d), and (f). Exhibit E contains information on the expected environmentd
impacts from the proposed hydropower project, induding a description of the locale, and meesures
proposad by the gpplicant to protect and enhance environmenta resources, and to mitigate adverse
impects of the project on such resources. In the dternative pre-filing consultation process, the
preliminary draft of the APEA or contractor-prepared EIS may subditute for the
Exhibit E
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conditionsfor conduit exemptions). The recommending authority for Sate and Federd agendies
includes Section 10(a) (recommendations to ensure a project is best adapted to a comprenensive plan
for devdopment of awaterway), and Section 10(j) (recommendations regarding fish and wildlife
protection, mitigation, and enhancement messures). In addition, State authority regarding water rightsis
preserved by Section 27 of the FPA. Further details regarding these autharities can be found in
Appendix A, Pat 1.

V. LAWSRELEVANT TO THE COMMISS ON'S
LICENSING PROCESS

In addition to NEPA, other Federd laws are rdevant to the licenaing or license amendment of
spedific projects The Commission and agendies with responghilities for such laws are working
together to integrate or combine their processes with the hydropower licenaing process. A lig of the
possble datutes involved follows, generd summiaries of these laws and thair rdationship to the licenang
process (and hence, the ALP) are contained in Appendix A, Part 2.

Clean Water Act, Section 401 Water Qudlity Certification

Coadtd Zone Management Adt, catification

Endangered Species Act, Sections 7 and 10 consultation

Fsh and Wildlife Coordinetion Act

Magnuson-Stevens Fishery Consarvaion and Management Adt,
essentid fish habitat consultation

Nationd Higtoric Presarvation Act, Section 106 conaultation

. Wild and Scenic Rivers Act

VI. NEGOTIATING TOWARD OFFER OF SETTLEMENT

One of the common goasin a collaborative processisfor the participantsto develop a
negotiated agreement or settlement onissuesintherdicenang. For example, the Collaborative Group
could seek to develop an agreement on whit terms and condiitions the gpplicant would proposeiniits
goplication for the protection, mitigation, and enhancement of variousresources. This agreement, or
“Offer of Settlement”, would be filed with the Commission for incorporation into the license '3

13 [Editor'snote Theissue of how settlement agreements are or are not incorporated into the
Commisson'slicenang Order(s) and the Commisson'slicens(s), and how that may affect the
enforcement of settlement terms and conditions; has been raised but not resolved by the interagency
Federd workgroup. This section on settlement agreements should not be condtrued as having either
addressed or resolved the issug).
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The Commisson's regulaions are dlent as to when participants may commence negotiaing
towards an Offer of Sattlement during an ALP. As each processis different, the gppropriate timeto
initiate discussonson dl or individua issues depends upon the Stuation. Animportant factor to
condder in reaching anegotiated settlement is that participants should seek to negotiate based on
interests and concerns, not pogtions.

The Operaing Flan, if it exigts, may address what conditions should be present for negatiations
to commence on dl or individud issues. The Callaborative Group may want to wait until dl information
has been obtained and dl rdevant sudies have been completed before darting to negotiate toward an
Offer of Settlement. Conversdly, the Collaborative Group may agree to dlow asub-committes, if
subcommittess are utilized, to commence negotiations on isues within the subcommitteg's agresd-upon
jurisdiction when the subcommittee beieves it has adequate information upon which to propose a
resolution of thoseissues

Additiondly, an Offer of Sattlement does not haveto indude dl issues. The Sattlement
Agreament may cover sHected issues or dl issues, and participants may give ther full or partid support.
In the begt of al worlds, an Offer of Settlement will address dl issues arigng in the licensaing or pog-
licenang process and be endorsed by dl members of the Callaborative Group. While there may be
sgnificant benefitsin apartid Offer of Settlement, settlements which exdude particular parties or issues
may be of limited vdue

Itiscriticd to recognize that certain agency participants, induding the Commisson, have
datutory responghilities which are not limited by any agresment of the particdpants. Additiondly, the
goplicant and cartain other participants may have other condraints which impact their repective
negatiaing postions. The agendies Satutory respongbilities and participants congraints should be
outlined early in the ALP s0 that such congderations do not come as a surprise upon commencement of
negatiaions. Resource agendies have responghilities to protect and manage the resources under thelr
care. Inorder to meat those responghilities, the rdlevant Satutes provide them with opportunitiesin
licensing proceedings to provide comments, terms, condiitions, and prescriptions.

Itisimportant for al participants in the negotiation process to identify information gaps when
commending and conducting negatitions. Also, the Collaborative Group or subcommittee should
atempt to identify arange of mitigation and enhancement measures and assodiated cods if possble,
that may be agread to depending upon the information generated by the planned udies The CP
and/or an Operating Plan for the ALP may dso meke dear that a participant will not be deemed to
agreeto any provison of settlement until completion of rdevant scientific gudies and agreement on dl
rdlevant issues. Such apratocol may aso provide thet positions taken in negatiations must not be used
for other purposes outsde the Commisson licenang process
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Although resource agendes may agree to engage in negatiations prior to completion of sdentific
gudies and their assodiated public review in the NEPA process, that participation cannot be congtrued
to dter or condrain the agencies Satutory authority. The potentid problems of conducting a
negoatiating process before completion of sudies affecting an agency's Satutory authority are twofold.
Hrg, when an agency presents anegatiating position based on only prdiminary information avalaole a
the time, the agency may be compdled to change thet pogtion in light of any find information provided
by ongoing sdientific gudies This change may undermine any partid, but tentaive, agreament on an
issue that may have been achieved in the Collaborative Group. Second, if the participants proceed to
negatiate prior to the completion of rdlevant sudies, the agency, upon joining the negatiations fter the
Sudies are completed, may object to or otherwise identify problems with the proposed resolution of
isues.

VIl. CONCLUSON

These guiddines provide an ovaview of the ALP and issues that participants may wish to
address before embarking on the use of this method and while they are participating in a Collaborative
Group. Condgderation of the subjects addressed in the guiddines should help the Collaborative Group
operate more smoathly, resuiting in the pre-gpplication process teking lesstime and shortening the time
for licenang proceedings through early resolution of contentious issues

The ALP will encourage early, frequent, and open communication between participants, which

in turn can hdp build an underdanding of the participants pogtions, flexibility, and alevd of trugt thet
can leed to mutudly sstisfactory resolution of the issues a hand.
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APPENDIX A: LAWSRELEVANT TO THE COMMISSION
LICENSING PROCESS

Part 1. Certain Federal Power Act Provisions

Although the Commission decides whether or nat to grant allicense gpplication, the Federd
Power Act (FPA) providesfor desgnated Federd agencies to submit mandatory license conditionsfor
fisways and for the protection and utilizetion of Federd reservations; and provides for desgnated
Sate and Federd agendies to submit recommendations regarding resources within their repective
purviews, as described below.

Section 4(e)

Saction 4(e), 16 U.S.C. 797(e) contains anumber of provisons, but when referenceis made to
an agency’ s mandatory 4(e) authority the referenceisto the provision that requires that licensesissued
for aproject located within any reservation "be subject to and contain such conditions as the Secretary
of the department under whose supervision such resarvetion fals shdl deem necessary for the adequate
protection and utilization of such resarvaion.” Thismeanstha when aproject islicenssd withina
Federd resarvation, which is defined aslands or interest in lands owned by the United States, such as
tribal lands embraced within Indian resarvations, nationd forests, and military resarvations, then the
Secretary respongble for managing those lands has the authority to establish conditions; to be
incorporated in any hydropower licenseissued by the Commisson, for the protection and utilization of
the Federd resarvation. Thisauthority may be ddegated by the Secretary to a subordinate agency,
eg., Secrelary of Agriculture through the Forest Sarvice, and the Secretary of Defense through the

Anmy.
Section 10(a)

Under Section 10(a), 16 U.S.C. 803(a), the Commisson must ensure that a hydropower
project is"best adapted” to a comprehensve plan for improving or developing awaterway or
wateways, for the use or benefit of interdate or foragn commerce, for the improvement and utilization
of waterpower deve opment, for the adequiate protection, mitigation, and enhancement of fish and
wildlife (induding rdated spawning grounds and hebitat), and for other beneficd public uses induding
irrigation, flood control, water supply, and recregtiona and other purposes referred to in Section 4(€).
In order to ensure aproject is best adapted, under Section 10(a)(2), the Commisson must consder the
extent to which the project is condgent with a comprehensive plan (Where one exigts) for improving,
developing, or consarving awaerway or waterways affected by the project, and the recommendations
of State and Federa agendes exerddng adminidration over relevant resources and recommendations
of Indian tribes affected by the project.
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Section 10(j)

Under Section 10(j), 16 U.S.C. 803(j), in each hydropower license issued, the Commission
must indude conditions basad on recommendations for the protection, mitigation and enhancement of
fish and wildlife affected by the proposd. These conditions are based on recommendations for fish and
wildlife protection, mitigation, and enhancement, induding Spawning grounds, made pursuant to the Hsh
and Wildlife Coordination Act (16 U.S.C. 661 et seq.) by the U.S. Fish and Wildlife Service (FWS),
Nationd Marine Fdheries Savice (NMFS), and Sate fish and wildlife agendes. The Commisson
must base license conditions on these agency recommendations unless the Commission findsthet the
recommendation may be incondstent with the purposes or requirements of the FPA or other gpplicable
law, has atempted to resolve such an incongstency, giving due weight to the recommendetion,
expertise and gatutory responshility of the State or Federd resource agency in question, and
incorporate into the license conditions to adequately and equitably protect, mitigate damagesto, and
enhance, fish and wildlife resources affected by the proposal.

Section 18

Under Section 18, 16 U.S.C. 811, the Commisson must provide for the congruction,
operation, and maintenance of any "fisway" prescribed by the Secretary of the Interior (delegeted to
the FWS) or the Secretary of Commerce (delegated to NMFS) for the safe and timdy upstream and
downstream passage of fish.

Aswith Section 4(e), the fishway conditions submitted by the rdevant resource agency must be
supported by subgantid evidence on the record before the Commission. The Commission mugt
indude the Secrdtaries prescriptions for fidways as conditionsin alicense, if alicenseisissued.

Section 27

Section 27, 16 U.S.C. 821, specifiesthat nothing in the FPA isto be congrued as affecting or
interfering with Sate law regarding the control, gppropriation, use or didribution of water, or any
vesed right in water. Generdly, this means that Sates retain the authority to require thet an applicant
for ahydrodectric license from the Commisson comply with State laws regarding obtaining aweter
rights for operating projects. See dso, Section 9(a)(2), 16 U.S.C. Section 802(a)(2) (requiring
goplicants to submit evidence of compliance with State laws regarding gppropriaion and diverson of
water).

Section 30(c)
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Section 30(c), 16 U.S.C. 8234(C), provides that in issuing exemptions for conduit facilities, the
Commisson shdl conault with the FWS [and the NMFS] and the gpplicable Sate agendies, inthe
manner provided by the Fsh and Wildife Coordinaion Act, and shdl indude in exemptions such terms
and conditions as the agencies determine gopropriate to prevent loss of, damage to such resources and
to otherwise carry out the purposes of such Act.

Part 2. Other Federal L aws

In addition to the FPA, there are anumber of other Federd laws thet intersect with the
hydropower licenang process, and which should be integrated into a collaborative process. The
fallowing lig provides the mogt prominent examples of these ather laws, in dphabetica order. Note,
however, that the Cleen Water Act is particularly sgnificant because it provides States with mandatory
conditioning authority for the protection of water qudity.

Clean Water Act

Under Section 401 of the Clean Water Act (CWA), 33 U.S.C. Section 1341, gpplicants for
hydropower licenses, in order to conduct activities which may result in any discharge into the waters of
the United States must obtain a certification or waiver of catification from the State or digible Indian
tribe in whose jurisdiction the discharge ariginates that the activity will comply with gpplicable
provisons of the Cleen Water Act and gppropriate State laws,

A Sate or digible Indian tribe may condition their cartification to assure that the goplicant will
comply with gpplicable provisons of the CWA and gppropriate State laws, which become conditions
of thelicense. Each State and digible Indian tribe has its own procedures for issuing a Section 401
catification. Section 401(a)(1) providesthat alicense cannot be issued until awater qudity
certtification for the project is obtained, unless catification has been waived by the Sate, ether
dfirmativdy or by operation of law. See 18 CFR 4.38(f)(7). Commisson regulaions require
goplicants for anendmentsto exiging licenses to request a catification if the amendment would have a
materid adverseimpact on the water qudity in the discharge from the project or proposed project.
See 18 CFR 4.38(f)(7)(iii).

Coastal Zone Management Act

Section 307 of the Coadtd Zone Management Act (CZMA), 16 U.SC. 1456, requires that
eech Federd agency adtivity within or outdde the coadd zone that affectsany land or water use or
neturd resource of the coadtd zone shdl be carried out in amanner which is conggtent to the maximum
extent practicable with the enforcegble policies of goproved Sate coadtd management programs
(CMP).
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Non-Federa gpplicants for Federd licenses or permits and Federd finendd asssgance mugt
comply with State CMP enforcegble palicies. Origind and new hydrodectric licenses and cartain
license amendmentsissued by the Commission are Federd license or permit attivities under the CZMA
and Nationd Oceanic and Atmospheric Adminigration'simplementing regulations. If a Sate CMP has
"liged" such gpprovas then the gpplicant mugt certify that the adtivity is condgent with the CMP. The
Sate mugt concur with, or object to, the cartification. The Commisson cannot issueits gpprova until
the State concurs, or if the State objects, until the Secretary of the Department of Commerce
(Commerce), on apped by the applicant, overrides the State CMP s objection.

Endangered Species Act

Section 7 (8)(2) of the Endangered Species Act (ESA), 16 U.S.C. 1536(8)(2), requiresthe
Commission, in conaultation with the FWS, or the NMFS (depending on the Spedies), to ensure that
any action the Commisson authorizes, funds or carries out is nat likdly to jeopardize the continued
exigence of any threatened or endangered (listed) Soecies, or result in the destruction or adverse
modification of desgnated criticl hebitat. If a proposed licenang may affect alised spediesor criticd
hebitat, the Commission is required to consult with the gppropriate Sarvice. See 50 CFR Part 402.
The consultation process refers to one or more components- - early consultation, informa consultation,
formd conaultation, and further discusson.

The outcome of forma consultation isahbiologica opinion issued by the gppropriate Sarvice,
indlicating whether the proposed licensing islikely to jeopardize the continued existence of the liged
species or result in the destruction or adverse modification of criticd habitat. A “jeopardy” biologicd
opinion mugt identify reasonable and prudent dternatives, if any, that if adopted by the Commisson will
avoid jeopardy to listed species or destruction or adverse modification of critica hebitat, thus dlowing
the project to proceed in compliance with Section 7(8)(2). Thefind decison asto whether or not to
issue alicense that may afect alisted Spedies or criticd habitat must be made by the Commissonin
acocordance with gpplicable law.  After initiation of consultation required under the ESA, Section
7(8)(2), the Commisson and the gpplicant are prohibited under Section 7(d) from making any
irreversble or irretrievable commitment of resources with repect to the licenang which has the effect of
foredasing the formulation or implementation of any reasonable and prudent dternatives.

A biologica opinion that condudes with afinding that the action isnat likely to jeopardizea
liged species or result in the destruction or adverse modification of critica habitat will indude a
Satement specifying the amount or extent of anticipated incidentd take, and any ressonable and
prudent messures (induding terms and condiitions) necessary to minimize the impeact of the teke.
Gengdly, incidentd take will be addressed by means of consultation under Section 7(8)(2); however,
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under cartain dreumdances, it may be gppropriate to authorize such incidentd take viaan incidenta
take permit issued by the Serviog(s) pursuiant to Section 10 of the ESA. 14

Fish and Wildlife Coordination Act

The FHsh and Wildlife Coordination Act provides that whenever an attivity is planned to modify
waters by adepatment or agency of the United States, thet entity shal first consult with the FWS,
NMFS, 1* and with the State agency exercising adminigtration over the fish and wildlife resources (16
U.SC. 661-667€). ThisAd's purposes are to recognize the vitd contribution of our wildlife resources
to the Nation, and thair increasing public interest and Sgnificance. In addition, the Act provides that
wildlife conservation recalve equa consideration with other features of water resource development
through planning, deve opment, maintenance, and coordingtion. The Secretary of the Interior is
authorized to provide assistance to, and cooperate with, Federd, State and public or private agencies
and organizaionsin deve oping, protecting, rearing, and stocking dl wildlife and their habitat, contralling
losses from diseass; minimizing dameges from overabundant species; and carrying out other necessary
meesures.

Magnuson-Stevens Fishery Conservation and Management Act

The Magnuson-Stevens Fshery Consarvation and Management Act (Magnuson-Stevens Act)
(16 U.S.C. 1801 et seq.) was amended in 1996 to indude a reguirement thet the Fishery Management
Counals (Counals) indude a provison in ther fishery management plansto describe essantid fish
hebitat (EFH), induding adverse impacts and conservation messures. Federd agendies must conault
with the Secretary of Commerce, acting through NMFS if thar activities may adversdy affect EFH. If
the activity would adversdly affect EFH, NMFS must respond to the Federd action agency with
recommendations to conserve this habitat. Within 30 days of recaiving NMFS s EFH
recommendations, the Federd action agency must respond in writing with a description of messuresthe
agency will take to avoid, mitigate or offset the impact of the activity on EFH, and inthe case of a
response that isincongsent with the recommendations, the Federd agency shdl explan its ressons for
not following the recommendations

Commerceissued aninterim find rule, 50 CFR 600 Subpart K, with procedures for conducting
EFH conauitations. The rule emphasizes that EFH conaulitations should be combined with consultation

14 Sertion 10 of the ESA provides for the exemption of certain activities from the take
prohibitions of the ESA where the take will beincdenta to an otherwise lawful ativity.

15 While NMFS s not spedifically mentioned in the Statute, it is given arole comparable to the
FWS, pursuant to Reorganization No. 4 of 1970.
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or review procedures whenever possible, provided the existing procedures meet certain criteria The
FPA licendng process provides an exiging framework for EFH conaultation. The Commisson and
NMFS g&f arein the process of working out the details of how to dovetall EFH consuitation with the
Commisson's licengng procedures.

National Historic Preservation Act

Section 106 of the Nationd Higtoric Preservation Act (NHPA), 16 U.S.C. 470f, requiresthe
Commission to take into account the effect of its actions (such asissuance of alicense for a
hydrodectric project) on historic properties, and to provide the Advisory Coundil on Higtoric
Presarvation (ACHP) with a reasonable opportunity to comment. Historic properties are those thet are
induded in, or determined digible for, the Nationd Regidter of Hidoric Places (Naiond Regider). The
Commission, as the repongible Federd agency in the context of the NHPA, must, in consultation with
the State Higtoric Presarvation Officer (SHPO), or, where gpplicable a Triba Hidoric Presarvation
Officer (THPO), identify historic properties and gpply the criteria of adverse effect to determineif the
proposed license and operation of the project may adversdly affect any higtoric properties (Sites,
didricts, buildings structures, or objectsligted in or digible for ligting in the Nationd Regider).
Conauitation should indude other consuilting parties, such as the gpplicant, Indian tribes, the Nationa
Park Sarvice (NPS) and nongovernmenta organizations.

NHPA and itsimplementing regulaions a o require consultation with any Indian tribe or Naive
Hawalian organization that ascribestraditiond culturd and rdigious vaue to higoric properties that may
be affected by the project.

An adverse effect usudly resultsin aMemorandum of Agreement (MOA) or Programmetic
Agreament (PA) among the Commisson, the SHPO, THPO, and in many cases, the ACHP, that
indudes dipulations on waysto avoid or mitigate adverse effects, which the Commisson must indude
asacondition of thelicensa. The gpplicant and the Callaborative Group (or culturd resources
subgroup) should be encouraged to paticipate in deveoping the MOA or the PA and, where
agopropriate, 9gn the MOA or PA asinvited Sgnatories or concurring parties. For projects affecting
Indian lands and resources; tribes (and the Department of the Interior) may become conaulting parties
to the Section 106 process and Sgn the MOA or PA asinvited Sgnatories.

In order to fadilitate coordination of Section 106 of the NHPA and the Coundl’ s regulations
(36 CFR Part 800) with the collaborative process, the gpplicant should:

. Invite the SHPO or THPO to participate in the Collaborative Group during outreech

and provide the SHPO or THPO with an opportunity to participate in dl meetingsand
decison making;
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. If the SHPO or THPO dedinesto participate, request the SHPO'sor THPO's views
on definition of the Sudy area (area of potentid effects), plansfor culturd resource
dudies, and the results of culturd resource sudies; and

. Provide the SHPO or THPO with an opportunity to participate in decigon-making
regarding mitigation and enhancement, espedidly where the resolution could have an
effect on higoric properties

The Section 106 processis conduded by the Commission with an executed MOA or PA, or
SHPO or THPO concurrence in the Commission’ sfinding that no higtoric propertieswill be adversdy
afected by the project license. If thereis no agreement, the ACHP must be provided an opportunity to
submit its comments to the Commisson. The Commisson dhdl take into account the comments
submitted by the Coundl in reeching afind decison on the undertaking.

Wild and Scenic Rivers Act

Section 7 of the Wild and Scenic Rivers Act (16 U.S.C. 1278) provides that no license may
issue for the condruction of any hydrodectric project on or directly affecting any river in the Wild and
Scenic River sysem. The law does not predude, however, licensng deve opments bdow or above a
wild and scenic, or recredtiond river or on any sream tributary of the river so long asthe project will
not invede the area or unreasonably diminish the vaues for which the river was desgnated, as
determined by the Secretary charged with its adminigtration.

The Forest Sarvice, Bureau of Land Management, FWS, and NPS are the agendies charged
with carrying out the adminidration and manegement of rivers within the Wild and Scenic River system.
In carrying out these duties, these agendes must miake Section 7(a) determinationsin hydrodectric
licenaing proceedings where a project would have an effect on a designated river.

The above provisons dso goply (with somewheat different Sandards) to riversthat have been
Oesgnated by Congressfor potentid addition to the Wild and Scenic Rivers sysem (dudy rivers).

A-7



December 8, 2000
APPENDIX B: CHECKLIST

A checklig can hdp the Callaborative Group utilize the dterndtive licenang processina
condse manner. While the checklis bdow is petterned after the information contained in the
Guidelines To Consider For Participating In The Alternative Licensing Process and isnot
exhaudtive, it can betallored to meet the specific needs of individud projects

CONDUCT OUTREACH PROGRAM TO ATTRACT PARTICIPANTS
__Fedard agencies
__ Saeagendes
__Locd govenments
__Triba governments
__Landowners
__Nongovernmentd organizations
__Citizen groups

DEVELOP COMMUNICATIONS PROTOCOL
DEVELOP OPERATING PROTOCOL (optiond)

COMMISSON APPROVAL FOR USE OF THE ALTERNATIVE LICENSNG
PROCESS

CONDUCT PUBLIC SCOPING MEETING(S) AND SITEVIST(S
__|dentify proposed action, dternatives, scope of environmenta andyss, issues

IDENTIFY ISSUESINTERESTS, GATHER INFORMATION
__|dentify exiding rdevant information
__|dentify required information
__ Conduct necessary study(ies)
__Request for additiond study(ies), if necessary

CONSIDER OTHER RELEVANT SUBSTANTIVE LAWS
__Clean Water Act, Section 401 Water Quality Certification
__ Coadd Zone Management Act
__Endangered Species Act
__Federd Power Act

Provisonsauch as
__Section4(e)
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__Section 10(a)
__Section 10())
__ Section 18
__Section 30(c)
__Hshand Wildiife Coordinetion Act
__Magnuson-Stevens Fishery Consarvetion and Management Act
__Nationd Hidoric Presarvation Act
__Wildand Scenic RiversAct
PREPARATION OF ENVIRONMENTAL DOCUMENT
ITEMSTO ENTER INTO THE COMMISSON'SADMINISTRATIVE RECORD

OFFER OF SETTLEMENT
__Coordination and Implementation of Any Commisson-Approved Offer of  Settlement
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APPENDIX C: TRAINING IN COLLABORATION AND MEDIATION

In investigating the use of the ALP, it isimportant to remember that every hydropower licensing
procesding involves a unique combination of issues and interested participants For example, amulti-
dam project located on severd tributaries within aNationd Forest islikdly to generate adifferent mix of
players and concerns than a sngle dam project located on gpplicant-owned lands near amgor
metropalitan area. Asareallt, a"one gzefitsdl" modd of effective collaboration is nather atanable
nor desrable. Beyond the initid decison to embark on the ALP, participants should discuss how to
utilize their combined resources to make the process work efficiently, farly, and in amanner thet sarves
the varied interests of those involved.

Whileaninitid focus on organizationa sructure and operating procedure is necessaty to
edtablish abasc framework for collaboration, overdl successwill mogt likdy turn on the skillsand
commitment of the participantsinvolved. However, asisthe casein any group effort, alack of
knowledge of the licenang process and/or attention to the skills required to make the process work
inevitably will impede progress toward resolving the important subgtantive issues. The participantsin
the ALP may possess varying degrees of training and experience in basic collaborative skills

Traning opportunities, therefore, should be explored to enhance basic knowledge of the
licensng process and collaboration kills of participants thet will engble them to more effectively
represent their subgantive interests, and dlow them to work condructivdy with others towards
mutudly stisactory solutions. Further, training a the earliest sages of the ALP will givethe
participants abasc mutud underganding of the range of dternatives avallddle-from fadilitation to
mediation--to dlow the participants to choose the process best suited to their particular Stuation.

Traning should combine generic skillsin aress uch asthe licenang process fadlitation,
mediation, advocacy and negatiation with examples and experience gained from the use of the
collaborative processin previous licenang contexts. Participants from various perspectives (eg. State
and Federd agendes, nongovernmentd organizations, ditizen groups, indudtry, Indian tribes) who have
hed previous experience with the ALP should take an active role in the devel opment of such training
opportunities For example, a participant with prior experience in the ALP might work with anin-
house or hired consultant to develop atraining sesson for participants on aspedific project, under a
format thet combines generic training on fadlitation and negatiaion skills with examples derived from
hands-on experience.

By building on the lessons of experience, participants will have an opportunity to familiarize
themsdves with the types of chdlengesthey arelikdy to face a various dagesin the process, from
early scoping of environmentd issues and development of sudy plans, to evauation of gudy dataand
identification of dterndtives, to the negatiaion of an Offer of Sattlement, induding mitigation and
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enhancement meesures. Each sage provides adifferent context for discussion and consensus building
and thus requires participants to employ a different combination of interpersond kills.

In addition, the involvement of participants with various roles and disciplines (eg. fadlitators,
stentific and technicd g&ff, lawyers, palicy-makers) and the role that eech plays will evolve with eech
new sage of the process. For this reason, trangtioning from one sage to the next presents particular
chdlenges for thase who have invested condderable time and effort in the collaborative process
Training that istargeted to these important trangtiona Seps may provide an important vehide for
reorienting and refocusing the overdl group effort and improve the chance for success.
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APPENDIX D: FEDERAL ENERGY REGULATORY COMMISSION
INFORMATION ACCESS

INTERNET

Federd Energy Regulaiory Commisson
(Commission or FERC) Home Pege
AnIntroduction

The Office of Energy Projects

1. Commission | ssuance Posting System

Commisson Issuance Poging System (CIPS) on the Web provides timely access to issuances
of the Commisson, such as Orders, Natices and Rulemakings, and to many other types of information.
CIPS contains FERC issuances dating back to November 14, 1994. The documents can be read or
downloaded in ether ASCII or WordPerfect. Other types of information on CIPS on the Web
indude the news rdeases, the Commisson Agendaand Action Agendg; the Dally Fling Lig; the
Formd Documents Issued Ligt with the FERC Reports Citations, and the Daily Cdendars of Hearings
and Medtings.

Types of Searches

Usars can search by Library/Topic, Type/Prefix, Company, Docket Number, or by Text String
by sdecting the gppropriate command button found in the biue CIPS Search box in the upper left hand
portion of the page.

In both CIPS and Records and Information Management System (discussed below), an essy
way to retrieve documents rlating to projects, if you know the FERC Project number, isto usethe
“docket” sdection on the rdevant menu, and typein “P-XXXX” where“XXXX" corregponds with the
FERC Project number (without any sub-dockets). The P’ isusad to identify it as a hydrodectric
project, as opposed to some other type of project or category within the Commission’s database.

Contacting CIPS Saff

On the bottom of the CIPS Web main page, you can sdect alink thet will emall ather the
Web Mader or the Content Magter. Direct questions or problems with content or filesto the Content
Madgter and any errors or problems with the Web pages to the Web Madter. For aquicker responseto
any content problems, you can contact the CIPS &t via the phone number noted on the main page.
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Printing

When you print the document from your browser the pagination may be different from that of
the origind document. If you need to retain the format, you should download thefilefirg, then openiit
in your preferred word processing program.

2. Records and Information M anagement System

The Records and Information Management System (RIMS) is a database containing the
indexes and images of documents submitted to and issued by the Commission Snce November 16,
1981.

Documents from 1981 until gpproximeatdy 1994 are avaladle on microform. Starting in July
1994, the Commisson began to enhance the sysem by scanning (rather than filming) imeges of sdected
documents, gradudly phasing in additiond documents. Since November 13, 1995, the Commission
has been scanning dl RIMS documents (11" X 17" and smdler). These sScanned images are avallable
for viewing and printing.

Records and Informeation Management System (RIMS) on the Web
http://imswebl fercfed.usrims

RIMSWeb — Access to Documents with More Than 1,600 Pages

No document thet is more than 1,600 pagesin tota length can be viewed, printed, or
downloaded at thistime through RIMSWeb. However, the indexes of the documents remain avallable
In addition, dl of these documents are dill avallable for viewing and printing from RIMS a the
Commisson'sfadlities. If copiesaf (or further information about) these documents are needed, please
contact the Commission's Public Reference Room by teephone at 202-208-1371 or by emal &
Public.ReferenceRoom@FERC.Fed.US,

3. CCH CD-ROM

Complete FERC reports. FERC Reports Parts | & 11 isatwo-disc CD-ROM product thet
contains selected precedentid issuances of the Commission from October 1, 1977 through the present.
Part | contains FERC Reports Archive Vals. 1-75. Part 1 contains the current volume of FERC
Reparts plus Archive Vals 76-xx (the lagt archive volume). When anew quarterly volume of FERC
Reportsisissued, the current volume is added to Part |1 asthe lagt archive volume.

4. LEXISNEXIS
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Complete FERC reports. Use Energy library.

LEXISNEXISis afee-based full-text, onlinelegd citation and newsretrievd sarvice thet
coversavaigy of information resources. It dlows you to retrieve the full text of Federd and State
cae law, codes and regulaions, and law review journd atides. It dso dlowsthe use of Shepardizing,
Lexsee, and other legd research functions.

LEXISNEXISisthe world's leeding provider of enhanced information services and
management toolsin online, Internet, CD-ROM and hard copy formas for avariety of professonds.
The company isadivison of Reed Elsavier Inc., part of the Reed Elsevier plc group of London.

5. Internet Sites

(not complete, examples for illudtrative purposes only)

a Commisson
http:/Aww.ferc.fed.usintro/keycontact.ntm

b. NMFS -- Northwest Regiond Office
http:/AMww.nwr.noaagov/homehtm

c. BLM
http:/Avww.blm.gov/nhp/directory.htm

d. CdiforniaBLM Office
http:/AMww.cablm.gov/caso/Addresses htm

e FWS
http:/Avww . fws goviwho/phonehtm

f. Department of the Interior
http:/Awvww.doi.gov/bureau.htm

0. Bureau of Redamation
http:/Avwwv.usbr.gov/imain/aboutus/addresses htm

h. Bureau of Redamation -- Power Resources Office
hitp:/Avww.usbr.gov/poweriwho/pro_dir.ntm
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I. Forest Service
http:/mww .fsfed.usother_fs gteshtm

J. Region 6 Forest Sarvice
http:/Amwww.fsfed/intro/directory/rg-6.htm

k. Northwest Power Planning Coundil
hitp:/Amww.nwippc.org/people.ntm

|. Nationd Park Sarvice
hittp:/Amvww.nps.gov/l egecy/index.htngfoffices

Other Information Sites

a PWS Endangered Species Page (indudes listed species, State ligts)
http:/Avww.fws.gov/r .htm

b. Ameican Rivers (indudeslig of setlements)
hitp:/Avww.amriversorg/index.htm
American Rivers Home Page has a section on hydrodectric rdicenang settlement agreements.
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