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(1) You may present witnesses and
other evidence, and confront any wit-
ness presented; and

(2) The fact-finder must prepare writ-
ten findings of fact for the record.

(b) A transcribed record of fact-find-
ing proceedings must be made, unless
you as a respondent and the Depart-
ment of Agriculture agree to waive it
in advance. If you want a copy of the
transcribed record, you may purchase
it.

§3017.845 What does the debarring of-
ficial consider in deciding whether
to debar me?

(a) The debarring official may debar
you for any of the causes in §3017.800.
However, the official need not debar
you even if a cause for debarment ex-
ists. The official may consider the seri-
ousness of your acts or omissions and
the mitigating or aggravating factors
set forth at §3017.860.

(b) The debarring official bases the
decision on all information contained
in the official record. The record in-
cludes—

(1) All information in support of the
debarring official’s proposed debar-
ment;

(2) Any further information and argu-
ment presented in support of, or in op-
position to, the proposed debarment;
and

(3) Any transcribed record of fact-
finding proceedings.

(c) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring
official may reject any resultant find-
ings, in whole or in part, only after
specifically determining them to be ar-
bitrary, capricious, or clearly erro-
neous.

§3017.850 What is the standard of
proof in a debarment action?

(a) In any debarment action, we must
establish the cause for debarment by a
preponderance of the evidence.

(b) If the proposed debarment is
based upon a conviction or civil judg-
ment, the standard of proof is met.

§3017.855 Who has the burden of proof
in a debarment action?

(a) We have the burden to prove that
a cause for debarment exists.

§3017.860

(b) Once a cause for debarment is es-
tablished, you as a respondent have the
burden of demonstrating to the satis-
faction of the debarring official that
you are presently responsible and that
debarment is not necessary.

§3017.860 What factors may influence
the debarring official’s decision?

This section lists the mitigating and
aggravating factors that the debarring
official may consider in determining
whether to debar you and the length of
your debarment period. The debarring
official may consider other factors if
appropriate in light of the cir-
cumstances of a particular case. The
existence or nonexistence of any fac-
tor, such as one of those set forth in
this section, is not necessarily deter-
minative of your present responsi-
bility. In making a debarment deci-
sion, the debarring official may con-
sider the following factors:

(a) The actual or potential harm or
impact that results or may result from
the wrongdoing.

(b) The frequency of incidents and/or
duration of the wrongdoing.

(c) Whether there is a pattern or
prior history of wrongdoing. For exam-
ple, if you have been found by another
Federal agency or a State agency to
have engaged in wrongdoing similar to
that found in the debarment action,
the existence of this fact may be used
by the debarring official in deter-
mining that you have a pattern or
prior history of wrongdoing.

(d) Whether you are or have been ex-
cluded or disqualified by an agency of
the Federal Government or have not
been allowed to participate in State or
local contracts or assistance agree-
ments on a basis of conduct similar to
one or more of the causes for debar-
ment specified in this part.

(e) Whether you have entered into an
administrative agreement with a Fed-
eral agency or a State or local govern-
ment that is not governmentwide but
is based on conduct similar to one or
more of the causes for debarment spec-
ified in this part.

(f) Whether and to what extent you
planned, initiated, or carried out the
wrongdoing.

(9) Whether you have accepted re-
sponsibility for the wrongdoing and
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