§15.73

such document with the Office of the
Hearing Clerk at Room 112, Adminis-
tration Building, Department of Agri-
culture, Washington, D.C., 20250, during
regular business hours. Regular busi-
ness hours are every Monday through
Friday (legal holidays in the District of
Columbia excepted) from 9 a.m. to 5:30
p.m., eastern standard or daylight sav-
ing time, whichever is effective in the
District of Columbia at the time.

§15.73 Service.

Service shall be made by the Hearing
Clerk by personal delivery of one copy
to each person to be served or by mail-
ing by first-class mail, or air mail if
more than 300 miles, properly ad-
dressed with postage prepaid. When a
party or intervener has appeared by at-
torney or representative, service upon
such attorney or representative will be
deemed proper service. The initial no-
tice of hearing, opportunity to request
a hearing, or notice setting a date for
a hearing shall be by certified mail, re-
turn receipt requested.

§15.74 Date of service.

The date of service shall be the day
when the matter is deposited in the
U.S. mail or is delivered in person, ex-
cept that the date of service of the ini-
tial notice a hearing or notice of oppor-
tunity to request a hearing or notice
setting a date for a hearing shall be the
date of its delivery, or of its attempted
delivery if delivery is refused.

INITIAL NOTICE AND RESPONSE

§15.81 How proceedings
menced.

are com-

Proceedings are commenced by mail-
ing a notice to an applicant or recipi-
ent of alleged noncompliance with the
Act and the Secretary’s regulations
thereunder. The notice will be signed
by the interested agency head or by the
Secretary and shall be filed with the
hearing clerk for proper service by the
hearing clerk according to the rules of
this subpart. The notice shall include
either a notice of hearing or notice of
opportunity to request a hearing as de-
termined by the Secretary and shall
comply with the requirements of
§15.9(a).
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§15.82 Notice of hearing and response
thereto.

A notice of hearing shall fix a date
not less than 30 days from the date of
service of the notice of a hearing on
matters alleged in the notice. If the ap-
plicant or recipient does not desire a
hearing, he should so state in writing,
in which case the applicant or recipient
shall have the right to submit written
information and argument for the
record, and the additional right to fur-
ther participate in the proceeding.
Failure to appear at the time set for a
hearing, without good cause, shall be
deemed a waiver of the right to a hear-
ing under section 602 of the Act and the
regulations in this part and consent to
the making of a decision on such infor-
mation as is available which may be
presented for the record.

§15.83 Notice of opportunity to re-
quest a hearing and response there-
to.

A notice of opportunity to request a
hearing shall set a date not less than 20
days from service of said notice within
which the applicant or recipient may
file a request for a hearing, or may
wiave a hearing and submit written in-
formation and argument for the record,
in which case, the applicant or recipi-
ent shall have the right to further par-
ticipate in the proceeding. When the
applicant or recipient elects to file a
request for a hearing, a time shall be
set for the hearing at a date not less
than 20 days from the date applicant or
recipient is notified of the date set for
the hearing. Failure of the applicant or
recipient to request a hearing or to ap-
pear at the date set shall be deemed a
waiver of the right to a hearing, under
section 602 of the Act and the regula-
tions in this part and consent to the
making of a decision on such informa-
tion as is available which may be pre-
sented for the record.

§15.84 Answer.

In any case covered by §15.82 or §15.83
the applicant or recipient shall file an
answer. Said answer shall admit or
deny each allegation of the notice, un-
less the applicant or recipient is with-
out knowledge, in which case the an-
swer shall so state, and the statement
will be considered a denial. Failure to
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file an answer shall be deemed an ad-
mission of all allegations of fact in the
notice. Allegations of fact in the notice
not denied or controverted by answer
shall be deemed admitted. Matters in-
tended to be offered as affirmative de-
fenses must be stated as a separate
part of the answer. The answer under
§15.82 shall be filed within 20 days from
the date of service of the notice of
hearing. The answer under §15.83 shall
be filed within 20 days of service of the
notice of opportunity to request a
hearing.

§15.85 Amendment of notice or an-
swer.

The notice of hearing or notice of op-
portunity to request a hearing may be
amended once as a matter of course be-
fore an answer thereto is served, and
each applicant or recipient may amend
his answer once as a matter of course
not later than 10 days before the date
fixed for hearing but in no event later
than 20 days from the date of service of
his original answer. Otherwise a notice
or answer may be amended only by
leave of the hearing officer. An appli-
cant or recipient shall file his answer
to an amended notice within the time
remaining for filing the answer to the
original notice or within 10 days after
service of the amended notice, which-
ever period may be the longer, unless
the hearing officer otherwise orders.

§15.86 Consolidated or joint hearings.

Two or more proceedings against the
same respondent, or against different
respondents in which the same or re-
lated facts are asserted to constitute
noncompliance, may be consolidated
for hearing or decision or both by the
agency head, if he has the principal re-
sponsibility within the Department for
the administration of all the laws ex-
tending the Federal financial assist-
ance involved. If laws administered by
more than one agency head are in-
volved, such officials may by agree-
ment order consolidation for hearing.
The Secretary may order proceedings
in the Department consolidated for
hearing with proceedings in other Fed-
eral Departments or agencies, by
agreement with such other Depart-
ments or agencies. All parties to any
proceeding consolidated subsequently

§15.94

to service of the notice of hearing or
notice of opportunity to request a
hearing shall be promptly served with
notice of such consolidation.

HEARING OFFICER

§15.91 Who presides.

A hearing officer shall preside over
all proceedings held under this part.
The hearing officer shall be a hearing
examiner qualified under section 11 of
the Administrative Procedure Act (5
U.S.C. 1001 et seq.), and designated to
hold hearings under the regulations in
this subpart or any person authorized
to hold a hearing and make a final de-
cision. The hearing officer will serve
until he has made an initial decision,
certified the record to the Secretary,
or made a final decision if so author-
ized.

§15.92 Designation of hearing officer.

Unless otherwise provided by an
order of the Secretary at the time the
notice of alleged noncompliance pro-
vided in §15.81 is filed with the Office of
the Hearing Clerk, the hearing shall be
held before a hearing examiner, who
shall be appointed by the Chief Hearing
Examiner, Office of Hearing Examiners
within five days after the filing of such
notice. Unless otherwise provided, the
hearing examiner shall certify the en-
tire record with his recommended find-
ings and proposed decision to the Sec-
retary for final decision.

§15.93 Time and place of hearing.

When a notice of hearing is sent to
an applicant or recipient, the time and
place of hearing shall be fixed by the
Secretary, and when the applicant or
recipient requests a hearing, the time
and place shall be set by the hearing
officer and in either case in conformity
with §15.9(b). The complainant, if any,
shall be advised of the time and place
of the hearing.

§15.94 Disability of hearing officer.

In the case of death, illness, disquali-
fication, or unavailability of the des-
ignated hearing officer, another hear-
ing officer may be designated by the
Secretary to take his place. If such
death, illness, disqualification or un-
availability occurs during the course of
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