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REVISION AND CLARIFICATION OF DEEMED EXPORT RELATED REGULATORY 
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COMMENT SOURCE SIGNER(S) OF
LETTER

DATE NUMBER
OF PAGES

1 Bill Root Bill Root April 4, 2005 4

2 Utah State University Ralph E. Whitesides April 6, 2005 1

3 Massachusetts Institute
of Technology

George W. Clark April 22, 2005 2

4 University of Michigan Jens Zorn April 23, 2005 2

5 University of Alabama Marianne R. Woods April 25, 2005 3

6 Aviation Alberta Don Matthews April 28, 2005 1

7 Arjun Premchand Gupta Arjun Premchand Gupta April 29, 2005 1

8 University of Florida Guido Mueller May 2, 2005 2

9 University of Chicago Leo Kadanoff May 2, 2005 2

10 University of Texas at
Arlington

J.P. Liu May 5, 2005 1



11 University of New
Mexico

Jean-Claude Diels May 5, 2005 6

12 Wireless Facilities
International

Steven A. Zurian May 5, 2005 2

13 University of Chicago Yang-Xin Fu May 5, 2005 2

14 Intel Corporation Sandee Vincent May 6, 2005 1

15 University of Chicago Wei Du May 6, 2005 1

16 Christopher Eshelman Christopher Eshelman May 7, 2005 1

17 University of Chicago Daphne Preuss May 7, 2005 2

18 Nathanael Nerode Nathanael Nerode May 8, 2005 1

19 Christopher Cook Christopher Cook May 9, 2005 1

20 Carnegie Mellon
University

Danny Sleator May 9, 2005 1

21 Carnegie Mellon
University

Mark Derthick May 9, 2005 1

22 Canadian Association of
University Research

Administrators

Daniel Lefebvre May 10, 2005 4

23 Russell Nelson Russell Nelson May 11, 2005 1

24 University of Chicago Helen Te May 12, 2005 1

25 Brookhaven Science
Associates

Mark Sakitt May 12, 2005 3

26 University of California,
Davis

Barry M. Klein, 

Jeffery Gibeling

May 13, 2005 3

27 Saint-Gobain Ceramics &
Plastics, Inc.

Robert H. Licht May 13, 2005 2



28 University of Chicago Thomas A.Witten May 13, 2005 4

29 University of Chicago Rustem F. Ismagilov May 14, 2005 1

30 University of Texas at
Arlington

Matthew Wright May 16, 2005 1

31 University of Houston Arthur C. Vailas May 17, 2005 2

32 University of Colorado at
Boulder

Rishi Raj May 17, 2005 1

33 Associated Universities,
Inc.

Miriam Satin, 

Ethan J. Schreier

May 17, 2005 4

34 New York University Paul W. Glimcher May 18, 2005 2

35 New York University Carol Shoskes Reiss May 18, 2005 2

36 American Society for
Microbiology

James M. Tiedje May 19, 2005 7

37 Government, University,
Industry, Research,

Roundtable (GUIRR)

Spence Armstrong May 19, 2005 6

38 University of Chicago Simon Swordy May 19, 2005 3

39 Dawn Nafus Dawn Nafus May 19, 2005 1

40 Cornell University Kenneth P. Birman,

Charles F. Van Loan,

Steve Vavasis

May 19, 2005 3

41 Andy Chiu Andy Chiu May 20, 2005 1

42 University of Chicago Melvyn Shochet May 20, 2005 2

43 Roger Johnson Roger Johnson May 20, 2005 1

44 University of Maryland,
Baltimore County

Scott A. Bass May 23, 2005 2



45 University of Cincinnati Sandra J. Degen May 23, 2005 2

46 University of Cincinnati Jeffery B. Matthews May 23, 2005 2

47 University of Cincinnati Matthias H. Tschoep May 23, 2005 2

48 University of Cincinnati Raj N. Singh May 23, 2005 3

49 University of Illinois,
Urbana-Champaign

Alice Filmer May 23, 2005 1

50 Cazenovia College Heather A. Howley May 23, 2005 1

51 Cincinnati Children’s
Hospital Medical Center

James C. Mulloy May 23, 2005 3

52 University of Cincinnati
Medical Center

Mohamed Tarek Shata, May 23, 2005 4

53 Nova Starr Nova Starr May 23, 2005 1

54 University of Michigan Marvin G. Parnes May 24, 2005 5

55 Rasha Abdulla Rasha Abdulla May 24, 2005 1

56 University of Texas Daniel W. Foster May 24, 2005 1

57 Association of
Independent Research

Institutes

Randall C. Main May 24, 2005 3

58 Society for Industrial and
Applied Mathematics

James M. Crowley May 24, 2005 3

59 Governors State
University

Michael Purdy May 24, 2005 1

60 Rice University Robert F. Curl May 24, 2005 2

61 New York University David McLaughlin,

Pierre Hohenberg

May 25, 2005 2

62 University of Cincinnati Ranajit Chakraborty May 25, 2005 2



63 University of Cincinnati Jagjit Yadav May 25, 2005 2

64 Washington State
University

James N. Petersen May 25, 2005 3

65 University of Cincinnati Kenneth I. Strauss May 25, 2005 3

66 University of Chicago James E. Pilcher May 25, 2005 3

67 University of California,

Berkeley

Jon C. Pennington May 25, 2005 1

68 Virginia Tech Hassan Aref May 25, 2005 8

69 University of Chicago Ya-Ping Tang May 25, 2005 2

70 Mississippi State
University

Colin Scanes May 25, 2005 1

71 Oak Ridge National
Laboratory

Jeffrey Wadsworth May 26, 2005 10

72 Universities Research
Association, Inc.

William A. Schmidt May 26, 2005 2

73 Liubo Hong Liubo Hong May 26, 2005 1

74 Kansas State University Glenn Horton-Smith May 26, 2005 2

75 Vought Aircraft
Industries, Inc.

Tony Jones May 26, 2005 2

76 University of Texas at
Austin

Allen J. Bard May 26, 2005 1

77 II-VI Incorporated Carl J. Johnson May 26, 2005 3

78 United States Senate Jeff Bingaman, 

Lamar Alexander

May 26, 2005 3

79 University Corporation
for Atmospheric

Research

Richard A. Anthes May 27, 2005 3

80 NASA John F. Hall May 27, 2005 3



81 Brookhaven National
Laboratory

Brant Johnson May 27, 2005 3

82 University of Chicago Manyuan Long May 27, 2005 2

83 Government of Canada,
Export Controls Division

Michael Rooney May 27, 2005 3

84 Jonathan E. Hardis Jonathan E. Hardis May 27, 2005 7

85 Schlumberger Reservior
and Completions Center

Wenbo Yang May 27, 2005 1

86 University of Cincinnati Wim J. van Ooij May 31, 2005 2

87 University of Southern
California

Todd R. Dickey May 31, 2005 2

88 Canadian Defence
Industries Association

Stan Jacobson May 31, 2005 2

89 University of California,

Berkeley

Richard Newton May 31, 2005 3

90 Aerospace Industries
Association of Canada

Peter Boag June 1, 2005 2

91 Texas Tech University John Borrelli June 1, 2005 1

92 Brookhaven National
Laboratory

Brant Johnson June 2, 2005 4

93 Dow Chemical Company Heather Finney June 2, 2005 3

94 Vanderbilt University Anna Wang Roe June 4, 2005 2

95 New York University Robert V. Kohn June 5, 2005 2

96 University of Missouri-
Columbia

Robert D. Hall June 6, 2005 3

97 Weadon & Associates Donald A. Weadon June 7, 2005 12

98 Syracuse University Gina Lee-Glauser June 8, 2005 3



99 National Oceanic and
Atmospheric

Administration

Anand Gnanadesikan June 9, 2005 2

100 University of Iowa Meredith Hay June 10, 2005 4

101 University of Missouri-
Columbia

Lori Franz June 15, 2005 1

102 University of Missouri-
Columbia

Frank Schmidt June 15, 2005 2

103 Philips International B.V. Perter C.M. Dumoulin June 15, 2005 3

104 3M Doug Hennessee June 15, 2005 3

105 Weadon & Associates Donald A. Weadon June 16, 2005 12

106 National Association of
State Universities and
Land-Grant Colleges

(NASULGC)

C. Peter Magrath June 16, 2005 7

107 Princeton University Alexandre Telnov June 16, 2005 2

108 National Association of
State Universities and
Land-Grant Colleges

(NASULGC)

(Revised Letter)

C. Peter Magrath June 16, 2005 7

109 University of Maryland Jianghong Meng June 17, 2005 2

110 University of Maryland Luis A. Orozco June 17, 2005 2

111 Vanderbilt University Harry R. Jacobson June 17, 2005 3

112 University of Illinois Charles F. Zukoski June 17, 2005 6

113 American Bar
Association

Kenneth B. Reisenfeld June 17, 2005 18

114 University of Maryland C.D. Mote June 17, 2005 10

115 University of Kentucky Wendy Baldwin June 17, 2005 3



116 University of Medical
and Dentistry of New

Jersey

Jerome Parness June 17, 2005 2

117 University of Medical
and Dentistry of New

Jersey

Eric H. Rubin June 17, 2005 3

118 University of Medical
and Dentistry of New

Jersey

C. James Scheirer June 17, 2005 1

119 University of Medical
and Dentistry of New

Jersey

Monica Roth June 17, 2005 2

120 University of Medical
and Dentistry of New

Jersey

Mengqing Xiang June 17, 2005 2

121 University of Medical
and Dentistry of New

Jersey

Nancy Walworth June 17, 2005 2

122 The National Academies Bruce Alberts,

Wm. A. Wulf,

Harvey V. Fineberg

June 17, 2005 4

123 University of Medical
and Dentistry of New

Jersey

Emanuel Dicicco-Bloom June 17, 2005 2

124 University of Medical
and Dentistry of New

Jersey

Michael Reiss June 17, 2005 2

125 University of Alaska
Fairbanks

Brenda Holladay June 20, 2005 2

126 University of Alaska
Fairbanks

Jonathan Rosenberg June 20, 2005 2

127 University of Alaska
Fairbanks

Katrin Iken June 20, 2005 2

128 Iowa State University James R. Bloedel June 20, 2005 2

129 University of Kentucky Steven L. Hoch June 20, 2005 2

130 University of Alaska
Fairbanks

Wanye Marr June 20, 2005 2



131 University of Alaska
Fairbanks

Kelly Hochstetler June 20, 2005 2

132 University of Alaska
Fairbanks

Larry Hinzman June 20, 2005 2

133 University of Alaska
Fairbanks

Marsha Sousa June 20, 2005 2

134 University of Alaska
Fairbanks

Molly Lee June 20, 2005 2

135 University of Alaska
Fairbanks

Phyllis Morrow June 20, 2005 2

136 University System of
Maryland

William E. Kirwin June 21, 2005 3

137 University of Maryland Edward Montgomery June 21, 2005 2

138 Arctic Region
Supercomputing Center

Frank L. Williams June 21, 2005 2

139 Council of Graduate
Schools (CGS)

Debra W. Stewart June 21, 2005 3

140 University of Medical
and Dentistry of New

Jersey

Michael J. Leibowitz June 21, 2005 3

141 Australian Government,
Department of Defense

Robert Anderson June 21, 2005 2

142 University of Alaska
Fairbanks

Anya Goropashnaya June 21, 2005 2

143 Industry Coalition on
Technology Transfer

(ICOTT) c/o Winston &
Strawn LLP

Eric L. Hirschhorn June 21, 2005 8

144 University of Rochester Mary Hayhoe June 21, 2005 4

145 Pennsylvania State
University

John M. Carroll June 21, 2005 1

146 Intel Corporation Sandee Vincent June 21, 2005 6

147 University of Alaska
Fairbanks

Tao Zhu June 21, 2005 2



148 Anil Nerode Anil Nerode June 21, 2005 1

149 University of Alaska
Fairbanks

Erich Follmann June 21, 2005 3

150 University of Medical
and Dentistry of New

Jersey

Keith Bupp June 21, 2005 2

151 University of Rochester Charles E. Phelps June 22, 2005 6

152 Duke University Richard H. Brodhead June 22, 2005 7

153 University of Colorado
System

Jeffrey M. Cheek June 22, 2005 6

154 Montana State University Norman J. Peterson June 22, 2005 2

155 Howard Hughs Medical
Institute

Thomas R. Cech,

Gerald M. Rubin

June 22, 2005 3

156 Environmental &
Occupational Health

Sciences Institute
(EOHSI)

Howard Kipen June 22, 2005 3

157 Columbia University Andrew Millis June 22, 2005 3

158 University of Alaska
Fairbanks

Teresa Lyons June 22, 2005 2

159 Pennsylvania State
University

Pete Roming June 22, 2005 1

160 Princeton University Margaret Martonosi June 22, 2005 2

161 Pennsylvania State
University

Xiaoxing Xi June 22, 2005 1

162 Cornell University J. T. Brenna June 22, 2005 1

163 Columbia University Gustaaf Brooijmans June 22, 2005 2

164 University of Maryland Steven Rolston June 22, 2005 3

165 Stanford University Wolfgang K.H.
Panofsky

June 22, 2005 3



166 Pennsylvania State
University

June Liu June 22, 2005 1

167 Pennsylvania State
University

Akhlesh Lakhtakia June 22, 2005 1

168 Lewis and Clark College Thomas J. Hochstettler,

David G. Ellis

June 23, 2005 2

169 University of Virginia R. Ariel Gomez June 23, 2005 3

170 The National Council on
International Trade

Development

Michael J. Ford June 23, 2005 6

171 Princeton University Robert J. Goldston June 23, 2005 4

172 Michigan State
University

J. Ian Gray June 23, 2005 3

173 Pennsylvania State
University

Albert Segall June 23, 2005 1

174 Columbia University Amiya Sen June 23, 2005 1

175 Pennsylvania State
University

Bernhard R. Tittmann June 23, 2005 1

176 Pennsylvania State
University

Christopher Muhlstein June 23, 2005 1

177 Pennsylvania State
University

Frank Ritter June 23, 2005 1

178 Columbia University G. M. Purdy June 23, 2005 2

179 Pennsylvania State
University

Lee Samuel Finn June 23, 2005 1

180 Pennsylvania State
University

Matthew Whim June 23, 2005 1

181 Pennsylvania State
University

Paul Tikalsky June 23, 2005 1

182 Pennsylvania State
University

H. Reginald Hardy, Jr. June 23, 2005 1

183 Columbia University Richard Osgood, Jr. June 23, 2005 1

184 Pennsylvania State
University

Russ Graham June 23, 2005 1



185 Columbia University Stephen A. Edwards June 23, 2005 2

186 Pennsylvania State
University

Susan L. Brantley June 23, 2005 2

187 Pennsylvania State
University

Yousry Y. Azmy June 23, 2005 1

188 Pennsylvania State
University

A. S. Grader June 23, 2005 2

189 University of Pittsburgh George E. Klinzing June 23, 2005 5

190 University of California,

Berkeley

Graham R. Fleming June 23, 2005 3

191 North Dakota State
University

Kay L. Sizer June 23, 2005 2

192 University of California Lawrence Coleman June 23, 2005 13

193 American Association of
Exporters & Importers

Hallock Northcott June 23, 2005 5

194 Aerospace Industries
Association

Joel L. Johnson June 23, 2005 4

195 University of Maryland Jacques S. Gansler June 24, 2005 2

196 Iowa State University Gregory L. Geoffroy June 24, 2005 3

197 Northwestern University Henry S. Bienen June 24, 2005 4

198 University of Maryland James A. Poulos June 24, 2005 2

199 Cornell University Robert C. Richardson June 24, 2005 17

200 University Pennsylvania Perry B. Molinoff June 24, 2005 9

201 University Chicago Don M. Randel, 

Richard P. Saller

June 24, 2005 5

202 Council on Government
Relations

Katharina Phillips June 24, 2005 16

203 Massachusetts Institute
of Technology (MIT)

Susan Hockfield June 24, 2005 12



204 Wakeforest University William B. Applegate June 24, 2005 4

205 University of Texas Brian A. Herman June 24, 2005 2

206 Carnegie Mellon
University

Jared L. Cohon June 24, 2005 7

207 Harvard University Lawrence H. Summers June 24, 2005 9

208 University of California,
San Diego

Marye Anne Fox June 24, 2005 5

209 Yale University Richard C. Levin June 24, 2005 9

210 University of North
Carolina at Chapel Hill

Robert N. Shelton June 24, 2005 6

211 University of Illinois at
Urbana-Champaign

Hesanmi Adesida June 24, 2005 1

212 Ohio State University Robert T. McGrath June 24, 2005 2

213 Columbia University David Hirsh June 24, 2005 2

214 The State University of
New York, at Stony

Brook

Gail S. Habicht June 24, 2005 2

215 University of Alaska
Fairbanks

Joan F. Braddock June 24, 2005 2

216 Columbia University Nicholas Christie-Blick June 24, 2005 2

217 Pennsylvania State
University

Peter Schiffer June 24, 2005 1

218 Stanford University Stanley J. Brodsky June 24, 2005 1

219 North Carolina State
University

John G. Gilligan June 24, 2005 12

220 Computer &
Communications Industry

Association (CCIA)

Ed Black June 24, 2005 7

221 University of Oklahoma T. H. Lee Williams June 24, 2005 3



222 Regulations and
Procedures Technical
Advisory Committee

Keith Melchers June 24, 2005 8

223 Vanderbilt University Dennis G. Hall June 24, 2005 6

224 Columbia University David E. Keyes June 25, 2005 2

225 Columbia University Robert Anderson June 25, 2005 2

226 Columbia University Steven L. Goldstein June 25, 2005 2

227 Pennsylvania State
University

Gary L. Messing June 25, 2005 2

228 Pennsylvania State
University

George A. Lesieutre June 25, 2005 1

229 Stanford University Arthur Bienenstock June 26, 2005 3

230 Pennsylvania State
University

Jian Xu June 26, 2005 1

231 Computing Research
Association (CRA)

Daniel Rothschild June 26, 2005 8

232 Texas A&M University Robert M. Gates June 27, 2005 2

233 American Association for
the Advancement of

Science (AAAS)

Albert H. Teich June 27, 2005 4

234 University Provosts Alan Brinkley, Richard
P. Saller, Steven E.

Hyman, John
Etchemendy, Peter

Conn, Christopher L.
Eisgruber, Robert A.
Brown, Andrew D.
Hamilton, Carolyn

Martin

June 27, 2005 5

235 Halliburton Don Deline June 27, 2005 3

236 Santa Clara University Paul Locatelli June 27, 2005 6



237 American Chemistry
Council

Marty Durbin June 27, 2005 5

238 Rutgers University Richard L. McCormick June 27, 2005 4

239 National Association of
Independent Colleges

and Universities
(NAICU)

David Warren June 27, 2005 2

240 California Institute of
Technology

David Baltimore June 27, 2005 4

241 University of Texas at
Austin

Larry R. Faulkner June 27, 2005 2

242 University of Florida Winfred Phillps June 27, 2005 2

243 Boeing Norma Rein June 27, 2005 8

244 Semiconductor Industry
Association (SIA)

David Rose June 27, 2005 11

245 United States Equal
Employment Opportunity

Commission

Peggy R. Mastroianni June 27, 2005 4

246 American Council on
Education (ACE)

David Ward June 27, 2005 3

247 Vanderbilt University John Wikswo June 27, 2005 3

248 Tulane University Laura S. Levy June 27, 2005 3

249 Columbia University Paul G. Richards June 27, 2005 2

250 Columbia University Steven Feiner June 27, 2005 2

251 Pennsylvania State
University

Vincent H. Crespi June 27, 2005 1

252 Global Personal Alliance
c/o Paul, Hastings,

Janofsky & Walker LLP

Bo Cooper June 27, 2005 6

253 Emergency Committee
for American Trade

Calman J. Cohen June 27, 2005 4



254 American Civil Liberties
Union

Christopher R.
Calabrese

June 27, 2005 5

255 University of Washington Craig J. Hogan June 27, 2005 5

256 Texas Instruments Cynthia Johnson June 27, 2005 4

257 United States
Association for

Computing Machinery
(USACM)

David Padgham June 27, 2005 7

258 Pacific Northwest
National Laboratory

Douglas Ray June 27, 2005 3

259 IBM Corporation Vera Murray June 27, 2005 13

260 National Institutes of
Health

Elias A. Zerhouni June 27, 2005 6

261 San Diego Regional
Chamber of Commerce

Eugene Mitchell June 27, 2005 3

262 USA*Engage,

National Foreign Trade
Council, Inc.

William A. Reinsch,

Edmund B. Rice,

Denise McCourt

June 27, 2005 4

263 Computer Coalition for
Responsible Exports

(CCRE)

Dan Hoydysh June 27, 2005 14

264 Federal Demonstration
Partnership

Joseph A. Konstan June 27, 2005 5

265 Information Technology
Association of America

(ITAA)

 Harris N. Miller June 27, 2005 5

266 University of
Wisconsin-Madison

John D. Wiley,

Martin T. Cadwallader

June 27, 2005 7

267 Association of American
Medical Colleges

(AAMC)

Jordan J. Cohen June 27, 2005 9

268 AeA Ken Montgomery June 27, 2005 8

269 Covington & Burling Les Carnegie,

Peter L. Flanagan

June 27, 2005 9



270 American Association of
University Professors

(AAUP)

Mark F. Smith June 27, 2005 4

271 Indiana University Michael A. McRobbie June 27, 2005 10

272 Association of American
Universities (AAU)

Nils Hasselmo June 27, 2005 20

273 Freescale Semiconductor,
Inc

R.N. Fielding June 27, 2005 4

274 Princeton University Shirley M. Tilghman June 27, 2005 4

275 Boston College Michael A. Smyer,
Stephen Erickson

June 27, 2005 4

276  ConocoPhillips c/o
Miller & Chevalier

F. Amanda DeBusk,

Sylwia A. Lis

June 27, 2005 4

277 Johns Hopkins University Theodore O. Poehler June 27, 2005 5

278 Washington University Theodore J. Cicero June 27, 2005 5

279 American Council on
International Personnel

Lynn F. Shotwell June 27, 2005 4

280 The State University of
New York

Timothy P. Murphy June 27, 2005 8

281 Oklahoma State
University

Stephen W.S.
McKeever

June 27, 2005 3

282 University of Minnesota R. Timothy Mulcahy June 27, 2005 10

283 Brown University Andries van Dam June 27, 2005 4

284 Stanford University Helen Quinn June 27, 2005 1

285 Pennsylvania State
University

Deborah A. Levin June 27, 2005 2

286 International Electronics
Manufacturers and

Consumers of America
(IEMCA)

Richard R. Gill June 27, 2005 4



287 Virginia Tech David Brady June 27, 2005 11

288 University of Chicago Thomas F. Rosenbaum,

Robert Rosner

June 27, 2005 3

289 Semiconductor
Equipment and Materials

International (SEMI)

Victoria D. Hadfield June 27, 2005 10

290 Purdue University Peter E. Dunn June 27, 2005 6

291 University of Maryland Donald F. Boesch June 27, 2005 3

292 New Mexico State
University

Neta Fernandez June 27, 2005 9

293 General Electric
Company

Kathleen Lockard Palma June 27, 2005 7

294 United States House of
Representatives

Zoe Lofgren June 27, 2005 4

295 Qualcomm Incorporated Kathleen F. Gebeau June 27, 2005 7

296 Customs and
International Trade Bar

Association

Melvin S. Schwechter,

James R. Cannon, Jr.

June 28, 2005 5

297 Association of
International Education
Administrators (AIEA)

Thomas J. Linney June 28, 2005 4

298 Panasonic Corporation of
North America

Paul Liao June 28, 2005 4

299 Columbia University Robert D. Mawhinney June 28, 2005 1

300 University of Colorado,
Colorado Springs

Pam Shockley-Zalabak June 28, 2005 1

301 Government Relations,
LLC

Donald E. Ellison June 30, 2005 3

302 Pennsylvania State
University

Patryk Soika June 30, 2005 1

303 Pennsylvania State
University

Kultegin Aydin June 30, 2005 1



304 Pierson & Ritterpusch. 
LLP

Keil J. Ritterpusch July 1, 2005 15

305 Pennsylvania State
University

Darryl Farber July 5, 2005 2

306 National Science
Foundation

Amy A. Northcutt July 5, 2005 4

307 Federation of American
Societies for

Experimental Biology
(FASEB)

Bruce Bistrian July 6, 2005 5

308 Pennsylvania State
University

Suzanne Mohney July 7, 2005 1

309 University of Alaska

Fairbanks

Stephen B. Jones July 15, 2005 2
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DEPARfMENT OF COUMERCE 

Bureau at lndustvy and Security 

15 CFR Parts '734 and 772 

[Dockst No. 05031 5075-5'1 33-02] 



DEPWRTFuENT OF: HOMELAND 
SECURlTY 

Caast Guard 



.It ......._ is I_ recoiazInended that: 
Qs and As to assist exporters (arid the QlG) .to understand the above described knits 011 
teclinology controls be added tcr 734 Supplement I ,  

well. as to technology u r d  that hf’l[Ylllt, IAER, and AG apply the ’YVassemar ‘”require&’ 
.. ‘I’he BJoited States propose hi Wasseriaar apply the “‘required‘? definiiiorz to software as 

d e h i t i o n  to boll? tecluiolsgy and softWd4-e.j 
Unilateral softwarit or technology coirtrols be removed from ECCNs riurrabered to indkate 
n7\d iil a terd cc:,verag,e. ’ 
Sofaware arid technology ECCNs nrmlbered to indicate   mi lateral coverage be midified 

I 

I 

- 
by the Wassen.az\r “wq ui red“ de tiniti OM. ’ 



Footnotes : 



x!, 

Means all prodrrc-iion stages, such as: . ,. testing, yualiiy z\ssurarace, 

Means any product.ion. stiage, srach as: I .. testing, or qwaiity assiirmce 
ivds probably: 

‘X‘he 772. I. d e G n i t i ~ . ~  of  “devefopment” m.d “groduction” are identical to Wassenaar? M’I’CR, 
XAEA trigger Xist, and lAEiA ‘NSG definitions. ‘The AQ definition of “developnient” is the same 
except that it crmits testing of prcstqpes and inserts ”and” before “lay~uts,?’ The A@ definiticin of 
‘Lproduction” i s  llir: s m i :  except that i t  inserts “an#‘ before ”quality a s s ~ ~ n c e . ‘ ~  

3 



4 
csnlrolled commodity ECGNs; but 7D994, (dD990, and 9D991 omit “‘specially designed“ i7r 

“specially designed cx modified.” Except for 2E9S3 aisd 3E980, the oblser 17 ECCNs xE9xx for 
non-specific technology controls omit. “speci.alXy designed” or “specia[ly designed or modified” 
and simply state that techracrfogy 53r “‘development, production, or use“ Cur, i.n a few casts, jtist 
“developnzeni or production” or j u s t  ”use“) is controlled. Formulations avtzioh ornit “specially 
desigrsei3” or ”specially designed or modified” are exceediiigly broad arid tliuse which iriclude 
‘“speciaXly design.ed” or “specially designed or modified” are uimaccepbbiy vague, because of the 
lack of defi1iition.s iaftf10se %erms. 





C: om rrm e 11 t on the prcqms ed new re gulst i OBI s : 

I am an experinietital physicist engaged in basic research on 
cosmic radiatioras, My w r k  has been carried out with nt~niewus 
foreign nationals. We have always made use ofthe most advarmced 
fnstaszrrserstaiion available to achieve our sc,ientific gi~als. This has 
required acquisition c ~ r  construct-ion of ihe most eficiesrt detectors 
and electronic syst.enis: inclt~llirig cornputers of tfie highest capability. 



Albert~ X3onettii ofthe University of B;lcmraC;e? Italy, 
collaborated in the MX'I" mcket experiment that made the first direct 
rrieasuremerrt o f  the solar wiad and defined the boundary of the eai-tli's 
n1agnetospt\ere. 

I[ could 612 OXI, BLlt the p i n t  is tkdt the SUCCeSS 01 each of 
these projects was achieved by utilizing the most advarmced 
%nstrwnernt;4tion and computer facilities available ai the time. If 
the projects had keen burdened with the proposed 1 icensirig 
requirements for our 5xeigii col laiwrattors to use that equipment, 
those projects wilrnHif have been severely delayed, made Less 
i.nnc.wative, and made Iess cost-effective. Morcnver, the effect on 
morale of the collaborators and their US patrmers woirld trave been 
deViSt3tiIlg. 

.ia my current status X am no Xoriger actively i n ~ o l ~ e d  in the 
procureanent aad use with fgreign collaborators of advmced 
i nstrunm en ~ . i  on o ttr e r than comnier cia I l y avai I ab1 e computer equ ipment . 

proposed a-astes or1 ciment research at MIT. Nevertheless, based ora 
past experieszce? I[ aargc that scientific research in th.e US outside nf 
specifically classified projects not be burdened by impositkm ufttie 
propclsed raew regulations. I fear they avou%d csippk or kill much of 
thc basic research th.ah lays the foundation for OUT future prosperity 
(.lrd for our cultural regutatiori arraaag the important intelleckial 
leaders of the world. 

l'herefcm x cannot give speciRc estirraates 13f the impact of the 

Gcnrgc I+'. Clark 
Professor as' Physics, Emeritaas 
h4at4sacfrcsseCts Ixsstitute of 'X'ech8o logy 



Connment on .Ilee.mcd E,xport Regulation RW 0694-AD29 
.......... ......-- -------- . ................................................... -- 11111-1111 .. ................................................... 

X %?rite to urge that MN 0694-AEI29 be set aside. 
r _ .  I h.c pxqxw.xJ regulation R.TN Q693-hf329, with 
its access restsictiisns on fbreign gradawe 
students, will have the effec.t of  crippling 
many Id7oratories an university departments of 
physical science and engineering. 'The effect 
will be part.icul.arly drastic in those many 
degartmitnts that have a prepoaderance of f i -mign 
graduate stude {its i B their ermro l I nzerxts 





April 23, 2005 

Dear Ms. Borman, 



st-r.rdeizi or a post dipc may k-we access ts, the eyiiiprnent and the next 
month tile equipment may be classified a deemed expnrh requiring the 
llxriversiiy to obtain a l k e ~ ~ :  for the siwknt or post dnc. ' 3 3 ~  siudent 
o r  post doc: w;ptald have to be taken off ofthe research project and wait 
3 rmrrths or nwre for a license. Th.is w u l d  have significant conseyumxs 
in the conducting of research and the producing of research resrdts, l t  
wcdd hurt the ability ofthe University to provide an open and 
cumprchensive educ.atli-,n for all of our students. 

Blrsdi:~ the proposed changes, the Lhiversity would be required to apply 
for deemed ex.pcxt licenses for students, e~npl~);ei:~, or visitors who are 

born in 8 country where the techn.cAogy in qirestion would require an 
export I icense, regardless of their most recent citizenship or perniaiie~it 
residency. I'or example, a person who is a Cawirldian citizen, but born in 
China and having aiigmted io Canada at age I ,  would have to provide 
proof o f  birth and ifke/ihe was horn. in one 0 the listed countries, a 
Zicetzse would be required. The Iiceases are rrmv taking thee monihs to 
obtain and with an ini:reasit in individuals needing licenses and the 
ant.icipat.cd increased wor.klc?aill of %he Depanixent of Cornrnerce Licensure 
Sectior~, we are anticipating delays of up tu six n-zontli or more Irefore a 
person would he allowed to conduct research or participate in research 
QII our carirpus. 'X'he nurnher of  Chinese and other fcmign raa.tic?nal students 
in ahe 1.33. has significantly dt-dined 3ra receat time and this change 
would further that decline, Foreig~r students w ~ u l d  decline markedly as 
their "secogld-class" status CHI canprs bitcame apparent. ''Ibis w " v d  resirlr 
In a weakening of our national security due to the loss of talent jri the 
wiirkfi~rce, a delay in the coridrrcting of research, a delay in the 

foreign nationals and t m e  ibCC,tlSS to controlled teclInoXogy if they were 



$lac University o f  Ahbama wgcs you tis not charige the definition of use 
and to m t  require that f ke ign  aaiianals, regardless o f  citizenship or 
pemianeiit residency, obtain a deemed cxport licciise. '1 he 1 lnivzrsily of 
A l a b m a  srrpports the fwiifmeratal research exemption and uwtld like this 
exemption IO be raphc.lld without these changes dowing for the iraaxitzim 
participation of aXI students in academic rcsearch arid scholarship 







Dear Sirs : 







I tmite ti-> describe my v iews on dmft clmiges in the I1epar.tmen.t erl' 
Conmerce expai-t license requirements relative to "deemed exports". X 
read a'tsout the changes irs the Federal register fbr March 28, 2005 after 
being alei-ted to them b y  .Iudg; I+xru of  th.e Anterican Physical Saciety. 
1 am a Universit-y scientist, 

'The ixdes fkr "dcerned exp-rts" are ccmplex ~ \ n d  seem to contradict 
themselves. Major dismptirn to the Blniversity are likely to arise in 
preventing and discovering, future breaches of' your proposed 
regulations. wtrich ~ e r i d d  have a coixiderably extended range of 
applicatiisn lxyoiid the present. rules. 

In many technical areas, one ihird tcz m e  half of i!ur graduate 
students are foreign nakicmals. /a. large frLjctii3n of these students 
wilh in tinzit, bring their acquired kr~owledge to the servicrt of the 
Iliiited States. It is, I suggest, in the national interest to see that 
th3 s prcrcess continues. 

!.Io wever ~ a s imple niud i ficatisi~ of the regulat ion s o r  ii~i in ~c rp re t a~ ic~ i  
wliiclr said 
;' :Ea licerise lix use will be required ctnly for t h s e  cases in which 

.:. equivalent. machines i s  not available In published o r  freely circulated. 
>- .n~aterial and 
;> b. this knowledge abuut wie of the instr~~nient will permit the 

recipient of that knowledge to coristruci or drrplicate the macline in 
.> qrrestscm. 
would kmth meet the ntairr security rieeds and permit. m-uch of the preserii 
imi vcrsity research and teach irig activity , 

Thank you for lis-tening. 

:A a. unir?r.rsi-ty transferred kliowledge at?out t.tc.tw to use Ihis c3r 





I n  acXcXition to being in charge o f  7 optics Ia'norat~ies 
a n d  10 graduate students (only one U,S, citizell), I have been since I987 
in the Admission conmiittee for PhI3 students. In the last f i ve  years, 
under prcsswe of the Natiorial I:,aboraiories, we iiave been ft3rced 
to adilpt two acImi 
I.) one admission staiidarafs fbr fcreigi.! students: they havc to 
derzmsiistme academic exct.lIt:nce (as rt should be) 
2) cue admission standard fix US students: 
so low that w e  virtudly admit any  candidate. 



.- . I he new propositti rule requiring to apply for export license for 
students, employees Or vkilors who are foreign 
nationals? retlects a ti>tal ignaraixe of the realities of 
American Universities, and Science and Education in the \.is. 
I he inlpact ofthe: proposed rrrling as sirnple: 
bring .this country back to the stone age. 
You can count on yow f ingers the nirsliber of U S  t?orn scientists 
in physics and 0ptic.s departments i?f u s  IJniL'ersities. 

if your new proposed ruling beconies reality. 
Zf this does rioi impact rncm negatively the "natiimd s~curity" 
t.han anything else, I don't h o w  what will! 

c. 

AJl the other --- ~ J O I J ~  80% --   ill leave the ~ ~ t i n t r ~  







By lowerixag &Bur starsdards and by shrinking our selection poos 

If our present policies of closing our border to fbreign stnders~s are not rcvevsed 
the pseudo-scicntist in cfmnrge sf our r w k w  secrets will be.. . 





To begin with, I would like to suggest that the tern~in~krgp used in  the Federal Register in 
discussing the i-leerned itxport issue reflect the current conc;i:pi of "fcwign persim" versus "f'oreign 
m~.iorxaI". If we are. dealing with "fweign nationals", we would Iaave to incl.ude consideration fcs 
C J 3 .  permanent resident. aliens who, tho~igh considerd Y! .S. persons" for export purposes, are 
s t i  I X " diorei gn nationals" $p c E tize ns hip. 

The currcnt BIS policy that deerried t:xport license requirements be basiid on a fbreign persi~n's 
msst recent citizmstzip or permarsent residence may riot  adequately preclude foreign persons 
fi.orn ubtairaing access t o  coatroll.ed dual.-use teciuiology without all due scrutiny. 

Hciwever, j f  rlie policy is chariged to l?ase dixmed ~:xpz-t license requirilrnersts on a foreign 
r-ratioraai's ccmt i - y  of' birth, regardless of their rnost recent citizenship or permmerit residency, it 
skews the scrutiny process to the opposite exbeme, and avoids the critical issue: will release of 
coatroiled dital-.rise technology to this fbreigrr person present a risk of nnautliorized disclosirre to 
a person or  persoris in, or representing a country tc  which the technology J.;<jufd oifierwise require 
an export Iiccnse, or be denicd for expor?. 

'I'hc true issue that should be exani.iried is where the foreign perrsan in qucsrion maintains loyalty, 
allegiance anclior rrsost frequent contact. Al I of' the issues (country {.3f birth, cuperst citizenshipis) 
[.especiaHy 3uaI citizenship involving prrmribed countries], current a.nd past countries of 
permarsent residence, and cunent U.S. perscin status) should all he examined hi the "deemed 
expod." prwess, 

1 . 'I'ake the case of a f'oreign pcrsiln who rxray have been hsrn ixi a country to which an export 
Bicense wouold he required, or tc! which export would be denied. X i '  the fcwigs? person Xirrs riot 
Bived in that country fix an extended period? h.as iaken permanent residency in another CiJuntry 
xwt so restricted, or has takers citizenship in another eoirn.try not so restri~ted, the risk appears %o 
he tower. The pcrson's country of bir?.h has czlniosf: no bearing at al i on the "ahiIity" of the foreign 
person to receive deemed exports. If the foreign person tias -f'c.,rsaken citizenship in h3rs:Iser 
cowstry of' birth? the allegiance Factor to that coimtry would aplrear to be even lower. 

2. 'X'he treat.nictnr of a foreign person based on "rrxosi receiit citizersship" 
residence" cantiins inheren?. dangers? as the OIG repi-~e.d. Hosvever, es~ablishing requirements 
fix deerned exports based mi either ofthose two fzictcjrs may also be missing the point of  to 
whtm may the fsreigri persoo cnve allegiance, The discussion in the E:edera4 Register aptly points 
out that a person with i:timnt citizenship ira a "m licerise required" country may hold B previous 
cieizersshig or even current dual citizenship in a proscribeii country or a country to .cvhicli more 
stringciit export cotitrols woiild apply. The same holds true ofpennaaent residence. 'X'be foreign 
national m a y  niairataiii a permanent residence in a cnunti-y for which no licerise is required for 
deemed cxpor~s (e.g., Cariada), I-lnwever, if that sanie fowigrs riational also maintains or 
maintai,ried. a pemia~ieiit residelice in a proscribed or "exproi-t license required" country ccrncurrent 
with ctr for an extended period of time imiisediately pric?r 90 (OT  en j ~ s t  "prii:Fr to") h d h ~  
current permerzent residence, there may be silrne qciestion as 60 allegiance, md ther.>r .me scme 
expi:cltatim of risk in the deerned esporr decision. Con~pounding this issue. il" a person has lived 
and worked in ji pri~scrribed cnuntry, arid niairitairis many exiencjted cmtacts and friendships in 
that country, t . h i :~  rnay be a ~ ~ b s t a & i %  risk faciczr involveif ill deellled e>rpijrt to that p e r s ~ n  in 
tiis 1.1s. 

"ciirrent pcmiment 



The issue does arise within l[ndtw-y s f  Isow to treat dual natictnals, especially when one of the 
crtiiwlsfrips i s  of  the BJnjted States. We are told that the rnnsf. recent citizenship is wed in the 
dcemed expcri-t decislorr. 1-fowever, if the pers~ri  also hi.?lds c ~ ~ r r e r ~ t  citjzerish.ip as a dual national 
in a proscribed or "export license required" country, and that citizenship predates iheir "n~ost 
recent" citizenship, does not some risk consideration also apply? We recognize that whenever we 
release techndogy to a foreign person, there is always a risk dntistrse. The same h.olds true of 
grdnring access to ccx~trolled technology to a 1.i.S. person. Of course, L ! 3 .  citizens are to he 
trusted 4i.y law and Ccmstitutiorial righi), L I 3 .  persoas are afhrded treatment as trusted 
individuals umkr  export laws, and all persons in the United States arc: trusted to a reasonable 
extent ("innocent unti 1 proven gui lty"). This makes the deemed export deckiorr om of making a 
tiec.isiora ur~der cc?ndiriuns sf varying urkceriainty. 

. .  

Please consiiler precluding anyone ho1din.g current dual cjr DI rrltjple citisciishlp, -svhere one ~r 
rnme of  the citizenship(s) is in a proscribed or otherwise restricted country, frim receiving 

that ct.ven tl1ough they  nay hold citiactisliip in an ex~r3rt-p6.r~~Essab[e country, they also hold 
citizenship in an export-deniable courib-y. 

dcerned ex.poris. Also consider restrictirig any type of export 1<? such a person $ased on the Ta.cl 

* 
Attention: 
Any views expressed in this me 
.nirtssage states otherwise and the sender is autt-k<jrized to state them to be the views of  an); such 
entity. 'X'he infixmation coimined in t'nis n-~essage and or attachirrenrs is intended on1y t;?r the 
person or  entity to wfrich it i s  addressed and rnay ccmtaira coisfidentia[ and'or privileged material. 
If you received this in error, please contact. the sender arid delete the nsatzrid from any: system 
and cfestl-oy any copies. 

e axif those ofthe iridisidual sender, except where the 



The I:Jepartnient of Chnmerce h: DOG) i s  proposing to change the rules regardirig 
"deemed exports" in a way that will serjously affect reseasch and teaching 
on our campus and tight our hand tc? do any rneaningfxi! ci3l /atmation overse8. 

The regulatiorrs have Ixer: in place for arc?und 20 years at the peik of cold 
war. 'i'hey are cold war products. Are w e  still trapped into cold war 
thinking? Are we able io candaict imr ri:search in a rcasonabie way. 

The cfecmed export issues fa!] under several tieadings 
* tX-,., F- ~ d s e  -,. 

risks are being improperly managed by universities; 
* c.urrent gru I icy a1 ready pro vides su ffic lent safeguards ag,airist 

iechnulogy uaiisfer to undesirable aliens; 
* classitkation rern.ains the appropriate rsute to protect researc.11 that  

3s considered to bear oii ~ratianaX security : 
* the proposed changes rniscsiastrue the nature of fundarnental. research; 
* the chaiigcs da ncst consider the isenelits that. have accrued tcr the USA 

through the c q m i ,  iriternaticmal nature of our miversities, benefits that 
h;ave ccmtributed iii large nicasure to our  interaiational cornpetifivirness; 

* tire changes do not balarsce these benefits against security concerns; 
* irrrplenientation ofthe changes will require very extensive licensing 

processes that will be both burdensome arid ineikctive; 
* use of a fhreign nai.ional's c o t \ n ~  of birth (rather. than citizensf\i.p 

or most rircent permanent residencyj to determine whct%her or not they fall 
uiidcr the deemed exgart regulations is not logical arid is also burdensorne. 
sirrce eniploycrs typically do not record this iriformahn.; 

availuble in ihtr 1J:S.A and should not De subject to time regul.at:ions in our 
ca n1 p us; aiid 

t ias riot bi:en made  by the Inspectcrr Gerieral that security 

* many of'ikre "sensitive ~echnologies" are freely and publicly 

the dei<riihn of "IISC" ui' "sensitive technologies" rerriains ur~clear. 





Sincerely, 



.. . I he proposed c'nange to the mles regarding "deenied exports" by Ikpartment of Coninierce will 
seriously affmt research arid teaching on campus. consicjier for example, if each faculty rnembcr, 
post-doc, o r  student f?i.om. the People's MepuiAic of China, Russia, India W O U ~ ~  require a license tu 
izse each "sensitive techrmlogy" iiiclizding Mac laptop arid desktop conzp~ters~ 01' every piece o f  
equiprnerit for research, I m v  the rcsearch and teaching can be carried out In our rzriiversjty (it 
shorald be pointed out that a lot of these infomzxtio~ are freely available on the iizter-net! ! !). What 
effect such rules 6vilj. have mi the scientific arid technology development. in the I-!$? 1s 31 legal IC! 
creak B second class of citizen LVI~O can vote but not "use equipment" on camptis fix research. 
because of  their origin of birth? 





* Mairataining a strong effort in basic research is iri our national 
interest - the IiS is I\ technological leader because of i t s  strong 
invi:stnzerzt in basic research in universities and other research 

the besl researchers frcm around the .cvorld. Hn many cases, itiese 
lxighfy qlualihed irirtisiduals elect to remain in th.e US. For example? 
wrnrry reccnt Nobel I.,aureates are I.!S cili 11s who were bora elsewhere. 

institutim3 s . I >  art, 0 f maintain i 11 g t llat c om pe ti t i-ve 6 ri 6" is attrac t ing 

* Over the past decades, my basic t?ic,mec-lical r r ~ a r c h  has depended on 
graduate st&Ierrts arid pastdoctoral fellows from comtrics such as 
Japalx, China, hrbia, Russia, and Nepal. In many cases. these 
individuals have become permanent residents and citizens of (lie US. 

* Recent chanrges in IJS irnrmigration procedures base m?.ai.fe i t  nli3re 
c i i t ~ ~ c u ~ t  di~r reiearchers abroad to ttrinig their t.alersts to the i.!nited 
States. For example. I h aw heard many Chinese researchers perceive 
the irnrnigrntiora process to be so diftkult that they are electing to 
work. in Japan or f<uray9e. rattier than the US. This decline in t'ne 
applicant pooI Xias had a negative effect on the research. activities 
of rnystl.lf and my  calleagtres. 





This is racist. bigoted, arid intlefcnsibk. 

SnmL?tone born in Iran who emigrated 10 Carrada and Qhraind Canadian citizenship 
would be treated as ari Iranian. Even if they renotimed Iranian citizenship. 
I;wn if they I'ded 1.8 Canada needing asylum t-,ecunse they were persecuted in 
Iran. Evera if they l'bnght ia the Canadian military. Even if th:y denouriced 
Xrars or dbrrght against it. E,veri if they had been a Canadian ci~izcn bcx 40 
years. Even il'they had left Iran pemianently two days after their birth. 

I thoright the '8.lnited Stal-es 't'i.as suppased to examine people on the content of' 
their chaxacter, ncit the place of their birth. I-EitXer ~ o t i l d  be proud of this 
proposed mie. under which people are legally tied hrever 10 their 
birthplace, ~4ir:ther they like it or riot -- a i  essentially race-based sdrerae. 





The proposed changes (along with changes irs. irnmigxxtiors, 
rules already in cd'gttct) will be extremely damaging tu this 
entire process. I've discussed these issrzes with many 
c~olleagues at t h i s  university and olhers. and the opinion is 
unaninacxts that these clmiges are bad --- bad fbr m r  
r.miversities, and bad f<jr ow cauniry. 



A s  a university researcher, X'rn c-tisturhsrd by .the proposed reguIatim 
changes. They will make research like mine more expensive, arid take sc?n-ie of 
my time away t'rorn research. They will reduce the ccsntribution f r m  foreign 
sttrdents, and discourage fkture pot."ntia[ students frorrr erirolling iri t.JS 
universities. 'X'he .[.IS will h e  their contsibution as entrepreneurs and 
teachers after graduation as well. Foreign research centers \vi il welconzit 
them, arid the U S  will begh to losit ils rcsearch domlnaice. 'The best arid 
brightest of US citizens will also 'be attracted to the best xscarct-, 
centers. eveii 34' they are ovi:rseas. 



I would like to greatly thank Lucy Nissen (Legal Counsel, Research University ol' Calgay ) who 
has kindly studied and analysed the qiiestion f b r  our Association. 

The Canadian ilssociarion of University Research AdrnjIiistratars (C'AiiIlAj has re-viewed tfie 
details of the three recornrrrended regulatory chmges proposed by the U 3. Depar$n~ena. of 
Conzmerce, Bureau of Industry and Security (,I31S), and has the following c i ~ ~ ~ ~ e r n s  and 
coi-nn\cnts, 



-. 
3. 
foreign graduate siudcrit IO conduct ftundamentd research using BIS -controlled goods arid 
techuoloGy. It is difficult to assess the fdl  effect of this change NliBhut. seeirig the criteria for 
dctcrniirimg wheii such licenses are required. 

The third recomrnended regulatory change provides ?hat a licerise may be required for a 

a) A foreign gradrratc stirdenl's rescsrch and etfucati13n will be delayed by thc 
nccessity to apply for 8 license; arid 

b) 'I'he foreign graduate student can no^ conrlucl meariinghl ri:search and rneei the 
academic requiremenis h r  a researcl-h-based degree .it:itlio~.rt a licerise because they cannot operate 
13lS-controlled equipment or access E3IS-cc?ntrdled tectinology, ~ h i c h  inclniJes "instruction, 
skills traiking, working knon~ledge, consulting services, the transfer o f  engineering designs ami 
specifications, marauais, arid instructions writteu o r  recc-mled on other media'!. 



b) The ability to publish i s  a ~1e:arly trnJerstood criteria; 

c) 

(3) 

It i s  consistent with academic practices: and 

I t  can be irasily deternzinect and applietd, 

Cf%;aTJR~% recognizes tlzat national security is an Important matter, espctciklly in lighr of iizcreaszd 
terwrisrrr . Ekwever, C:.lial.!RA woi.rld strongly urge that the regulatory clianges be reasaizatdy 
timited and reccignize t.he i i iziqiie natiire of universities arid acaiieniic research. 

Regards, 

It ese arc h ;3 nd XPd icy An 21 y s i s D i v i s io  II 







h4wh of the research that has acXvanced si:iencl: and niedicine in the United 
Skates have I?een carried cmt by fibreign riatioriaXs who have the ititel Iigence 
and tfie bedication to make i t  10 thc linited States and become prodrrctive in 
their fields. It is nct uncc?n~moii to walk into a research lab ax1 i-ind 
pos i-doct<jril[ si udeni,s and  scienti s1.s who are c i t kens of foreign c mnt  ri cs. 
though Iegal residents of the linited States. ’X‘fie free exctiarige of ideas 
wiihin the realm of research iri h<j:ipit& and universities allow f ~ r  
progress and devcloprnent: o f  new ideas and technology which contribute ta tfie 
ketternsent of rn ank i d .  

‘I‘he deemed export regulatttjons, if iniplerneiited, will have some serious 
negafive inipact on %he progress of research. A lAanket or widespread 
regulation of the ability to pe rhm research by tilandreds of Ithoalsads of 
indiviilirals who we in no circumstances dbund tn be of threat to national 
security tvould simpjy impede the adcaricernent 
hiis io be a bititer wig‘ to identify or classify areas of research that are 
deemed to he sensitive and t t ieref~re~ jirstities regd:iti<jn. ‘f’he medical 
fjeld is already crippled hy other prc3bHerns that have already started ‘to 
erode {on the physic(ran-resea~cher and ph):sician-educati.lr population. f<jrcing 
physicians io divcri t ime to clinical care rather than research and 
education due to IowerHng reimbursements arid rising: ovediead expenses, 
3ncIriiJing skyrockcring nia1practi.c~ insurmce costs. A blaiAet regulation o f  
research pcrfomied by ft3reign nationals will add to this erosicx~ that will 
leave 11s greatly disadrw~taged conipared to the res1 o f  the Western World. 

science arid medicine. ‘l’here 





T3N.L is wibnxitting these comments in response to the prcqxxed change in {,he definitim 
o l  “use” with respect to deerncd exports. At present, in 772. I ofthe E,AR the term “use” 
is defined as ‘“Operasion. installation, (including on -site installation), maintenance 
(checking), repair, ove.rh.aul, arid ref‘urbisliing.” The proposal is to ctiange the “‘a~id” to an 
L‘ori’, 

‘X’he focus of these comments i s  im the word ”coperatioi?” as contained in the defiriiii.on of 
~ ~ s e ” .  Export controls apply to the txansfcr or release of tecfmr?logy. ‘IIIie operation of 
expor9-controlXecf iec’n.rd-qzy may or may nst  result in that transfer c)r rdease. !?as way of 
example, the r>peration o f  a state of the art, expor~ control led aiid commercially acxpired, 
osciIloscope by a grhysjcist doirig a r ~ A e a r  p’nysics experiment dccs not result in the 
physicist having acquirtxd aray ofthe technology inside the osci Iloscope box. Chly a 
skilled electronics engistecr can prcrduce an advanced osci Iloscope. 

it is urged that the definition of use be divided into two parts. ‘Tke first part of the 
definiiiori should state that the operation of exp~3n-contro%led technology rrmy or may riot 
be a deemed expart arid that a technicill evaluation oi’ the spccific teclxiolagy being 
aperated be performed to see if any techr~crlogy would be reieased or transferred. ‘I’he 
st:cond part of the definition should contain ttie remaining parts of the proposed 
defilritron, 
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u s  ~e~~~~~~ of Commerce 
Bureau of IrK~ustry and Security 

Washington, 63c 20230 

Regulatory Poky Division, Room 2705 
Idh & Pennsylvania Avenue, W 

The University of California, Davis (UC Davis) appreciates this opportunity to provide 
comments on the Advance Notice of Prop&ss& Wrrlerriaking (ANPR) published on March 28: 
2065, The ANPR, issued by the U.S. Department of Commerce Bureau of industry and 
Security (BS), requested wmments on recornmendations mntained in the Department of 
Commerce Office of Inspector Genera! (OlGj March 20U4 repod on deemed export controls. 

In viewing the issue of the “deemed export” nile, UC Davis uses as Its touchstone the principles 
articubted in the Nationai Security Decision Directive (NSDD) 189, affirmed in 2,001, NSDD 189 
provides that the products of fundamental research shouid rernalrl unrestricted and that “where 
the national secksrity requires mntrol, the mehanwrra for mntrol of information generated during 
federally funded fundamental research in science, technology and engineering at colleges, 
universities and laboratories is classification.” 

Other agencies already perform extensive background checks on foreign nationak- wming to 
the U.S. to perfom research in academic laboratories through the Visas Mantis program. Once 
the United States government has approved a foreign national under a visa that permits study 
and research at a U.S. universityl %ere shobald be arrly a very few arid well-defined instances in 
which the individual must face additional restrictions in working within the academic research 
con7 mun ity . 

With respect to the regulations reviewed by the 01G. UC Davis believes that much of the 
confusion referred to in the C91E report is reiated as mcich to the term ”technology” as to the term 

specific information necessary for the development: production, or use of a product (15 CFR 
772.1) We believe it is critical (1) to distinguish “equipment” from “technology;” and (2) to be 
clear that the deemed expod rules apply only to transfer of certain “technolcg~y” (that is, 
specified tedrniml information) fo foreign nationals within the Unit& States, and not to transfer 
or use of equipment. Fur%w-rnore, it is crucial to acknowledge that not all “techrtolagy” is 
subject to the EAR in the hrsf place. 

“use” in the EAR, “Technology” does not refer to the controlled eqrsrpnPelat itself but to the 



Export Related Regulatory Requirements 
May 13: 2005 
Page 2 

The EAR states that “publicly available technoiogy” is riot subjsct to the EAR (? 5 CFR 
734.J(b)(Sj). li’ublicly available technoliogy includes: 

e 

e 

information that is or will be published; 
irrformation that arises during. or resujts from, fundamental sewarch; and 
edrrcatianaf inforrnatiorr 

Thus. in reviewing the proposed change lo the definition of ”use” technology referred to in the 
AtlMFBR, UT: Davis believes that it is important to note that. under the applicable regulations, the 
r=snt,rolled “technology” at: issue does not include irsfomation in any of the above-listed 
categories. At times, the O G  report appears to obscure the distindion between equipment and 
informalion in describing controlled “technology”, and alw implies that all technology must be 
controlled rather than recognizing that some may quaiify as publicly avaiiabk Both of these 
distinctions are critical to determining the applicability of the “deemed expoo$” requirements. 

TRe gxrrrent framework of the EAR does not restrict the sale or purchase of equipment within the 
United States. As Undersecretary Kenneth I.  duster noted in his August 13: 2604 Ietter to 
Professor ASiw P. Gast of MlT, ”the actual use of equipment by a foreign national is not 
cor-ltrolkd by the M R .  Rather. the transfer of te&nology relating to the use of the equipment 

Fpecifimlly list& on the Cornmerm Controi List tccl.) and on whether such technology is 
“publicly available;” as described abowe. 

be wntrolled.” (Juster Letter, page 2, fn. I (emphasis added).) Whether s~acBa ”tecfiriology” 
is control!ed Under the EAR depE?nds 6n Whether the technQlCQy for the USE? Of the e&l!JipfPP€Xlt iS 

The EAR plaws mntrols on “production”. ”development“ and “use’ technoiogy for many of the 
items on the CCL. However, the QIG noted that definition of ”use“ presented particular 
compliance problems “Use“ is defined rn sedion 772.1 of the EAR as “operation. installation 
(including on-site installation), maintenance (checking), repair. overhaul, 2.yi refurbishing”, and 
concluded that the term encompassed too nrany activities to be useful for implementation and 
errforement purposes. Bemuse the OlG considered it c~nlikeiy that one individuat would 
perform all six activities, it found that one would airnost never determine that a license for the 
export of technical information related to ”use” was required under the regulation as presently 
drafted. It therefore recommendd !Rat “or” be substituted for “and“ in the regulation. 

UGf Davis does not object to the change in the  definition of “use5‘ SQ Iong as (I 1 BIS does not go 
furlher and rewrite and limit the “pubficly available” infomation exemption and Brrndamental 
research exemption; and (2) WIS does not adopt an interpretation based an what we believe is 
the  emaneous assumption of the ore that ”use” of controll& equipment rreessarily entails 
transfer of wntrolled “technolog y”. 

Because under its expml compliance plan, UC Davis operates within the regulatary exemptions 
(it-~cluding the “ftindamentaf research” exemption) applicable XQ controlled technology that is 
publicly available, it believes that it is not required urider the regufations as drafted to obtain 
”deemed expart” licenses before publicly available technotmy is provided ta foreign nationals. 
However, shoirld BIS change its interpretation of these exemptions and should B1C Davis be 
required to otAain “deemed export” permits, the change advocated b y  the QIG woLtld place a 
substantial burden alld cast an klc Davis. 
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The QIG report nates approvingly that: the State Department's Directorate of Defense Trade 
Controls i~,ses a country of origin approach in its administration of the International Traffic in 
Ams ReguIations (ITAR). The OIG asserls that,, bemuse this approach is aIready being used 
by the State Depaflment, it wauid be consistent and practical for B E  to use the same approach. 
The University believes that the ITAR's exemption for information in the "public domain" allows it 
to share information with a f5reign national that would otherwise be cantrolled without obtaining 
an export license. 22 CFR 120. 'I 1. More importantiy, it must also be noted that the items 
covered h.m the !TAR'S U.S. Munitions List is far narrower than all of the "dual use" items that 
appear on the C6L. Therefore, UC Davis does riot support the u s e  of the State Department's 
approach to country of origin by BIS. 

Beyond the very real remrd-keeping and verification burden and cost to UC Davis, we believe 
that such a requirement would exacerbate the increasing problem faced by UC Davis and 
others in attracting the very brightest faculty, students, and schaiars from around the world. We 
urge BiS to mrefuliy rxmsider these "costs': as well, and to reject the OiG's recomniefmdation to 
use country of birth as a lirensirtg criterion. 

Thank you faor this oppot-tiinity to provide comments an the AMPR. We l'tape our comrrierrts will 
be useful. 

c;: (IC Research Compliance Director Patrick Schlesinger 
UC Exec Birectar Academic Legislative & Research Palicy Ellen Auriti 
IJCD Provost and Executive Vice Chanmlbr Virginia Hinshaw 
UC# Assistant Vice Chancellor Gov 2% Carwrnunity Relations Marjorie Dickiiison 
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5 am wriring to urge 
exports". n s  an active research G~cdt;s meniher, X believe that these rules 
would Ii m i i the re search perform ed at Universities ~ I i m it %he echm I og i c; a X 
development, and ~ & e r i  the country ia the long nm. Our ccc)noniy and 
defense rely Dl3 new teclxIslogies, that ;,Ire developed to if large extent 
thanks tc? the education and research taking place at Uniwrsities. %'e 
cannot afibrd to disrupt %I-iis process. 

to remnsider cl~anging the rules rcgarding "deeraerf 

Sinrcrely, 
Rust ern I STD ag i lov 
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h l J l  oper:ites the Nailonal Kadis Astronnmy Obsemafol-y fix the National Science 
Fonncrlalion. W e  conduct fc&rally-ftinded research selcctecf on h e  basis of inerit. 
Faculty, stridcnts alid scientists fioni OUT cwn and oihcr instirutions regularly pubiiish. their 
rirsmrch r e s u h  based on observations wii1-t oiis ielescopes in prestigious nationa.1 and 
international scholarly journals. Further, w e  are corzzpliarit with f k k r a l  export controls 
rules although most of CJW research i s  exempt under the iijndairlental research exception. 



The 1 0  recommendations would clearly lend to an expansion ofthe d.eenied ercport 
program. though rio cornpelling eviderice has heen sfmwn that necessita!es an  expansiort 
sf the crrrrent 13ragran-r t~ protect the interests of thir I.,:iaittxi States. In i’act, EilS indicales 
thai it de.nles only 1 9’0 of the reqt~esied deemed cxpofl licenses under the cixrrent s:rstem, 

Furthermore, we do not su.ppoX2 the IG’s recurnmerzciati~:~1?~ that country of origin should 
be deterrnjned on the basis ofa hreign national’s place of birth instead c?f by the rriost 
recent courrtry of ciiixcnship. Foreign faculty mid graduate students are sihject to 
considerable secririty processes, such as ~ i s a  clearance, prior to beginning work or study 
iri 1J.S- labs. These safeguards have provcra to be adequa.tc to protect the U.S. h m  any 
possible damaging eqm? of technology. Expatrsioii of deitrned exports based on the 1G 
recommendation would trmt ;is pnlential enemies those legiiimatit scicratistv in w r  labs 
wko have already been :iuhj!ject to multiple secus-itg reviews and who arc ~csideriis of 
countries tha? have riot been deirlned a security risk to llle u,s. 

7 ... 





U.S DeparSrnent of Corrtmerce 
Bureau of Irtdustry and Security 
Regulatory Policy Division 
q4th and Pennsylvania Avenue, N.W ~ Room 2705 
VJashingtorr, D.C. 213238 

I am writing to express my concern about the proposed rulemaking for Revision 
and Clarification of Deemed Export Related Regulatory Requirements. From what 
I understand to be the intended sut~ome of these new ruies (limitations on 
acmss to equipment and knowledge based uit a pers~n.s country of origin). 1 am 
gravely concerned about both the possibility of such tracking and the effect 
that will have on one of our nation‘s greatest assets: its research and 
techiaoiogy capacity. 

The nature of science in the 21st century is jncreasingly interdisciplrnary. 
coliaborative and gbbal Many of rrty coileayues and students are from foreign 
camtries. i do n5t ask them their sitizenship, or indeed, heir country of 
origin. when I invite them into rny laboratory. The University ascertains their 
legality by complying with all visa requirements when they become employed or 
enrolled hare and from that point on: they are treated as any other member of 
the University comm~rnlty. In fact. University policy, which prohibits 
discrimination of any kind, mandates that iiii rnerrtbers be treated equally, 

Although University ID cards are reyuied in order to enter into the buildiarg in 
which my Babaratory is housed, as noted above, the cards do not distinguish 
among na%ionaMas. To do so would require a major expenditure on BbdYtd’s part 
and w5uk.i surely further drscourage foreigrrers from coming to the US as they 
would be made into second-class citizens. The alternative, that is, to obtain a 
k x i s e  for foreign nationals from particular countries to be instructed in the 

for the University tu prepare h. papewark and for the government to process it 
US8 of export ContrQkd eqUipment Would be Costly and Very tin~-cOnSuming, both 

The direct impact an my own research program cannot be assessed con~pletaly but I 
fear that it would deal a fatal blaw to certain aspects of my work, fa r  exarnple, 
my laboratory uses very powaful high-speed computers fur work 51-1 “Eye 

Eye Institute. ‘The need to apply for an expod kxmse for foreign nationals who would 
have access to this equipment and especkdly to restrict access to unauthorized 
individuals would constitute a significant burden and woi~fd force me to 

h4csve;ment Contra!: Cortical and Subcortical Wlechanrsms:‘ funded by the National 



severejy restrict: or perhaps even abandar-i the research. 

United States science and technology has k e n  a major economic driver and it: has 
given QUP country pre-eminence in ariarrry fieids. Cutting edge research can only 
flourish in t h e  open environrrrent af free exchange. i urge you not to adopt 
these revisions. 

Paul W. Glimcher, Ph.R. 
Associate Prafessor of Neural Science and PsychoEagy 



U.S Departrnent of Commerce 
Bweau of Industry and Security 
Reg u i a tory Po I i c y 0 iv i s I o n 
14th and Pennsylvania Avenue, N.W.< Roorn 27G5 
LVa s 1-1 in gt a n I 63 . c . 2 0 2 3 0 

Ladies arrd Geritlernen: 

I arri writing to express my r.:cmcerri about the  proposed ruierrmking fur  Revision and 
Clarifieation of Deernerf Export Ralaied Regulatory Reqtiirements. From w h a t  I wxkrs t and  
to be t he  intended outcome of these nevv rules {limitations on access  t o  eqriiprnen?. a r i d  
knowledgc based on a pterssn's country of origir:), 1 i j r n  gravely cuncet.i-ied about both the 
possibility of such tracking arid t . 1 ~  r?fFet,;t. t h a t  will have or! one of our nation's greatest 
assets: its research arid tac;hrioloyy capacity. Tiye nature of science in the 2 1 s?. ceri.kiiy is 
increasing I y i ii terrj i s c i p l i n a r y I cb'r i a b o ra t iv e a nd g IO b a I .  11.1 any  of rri y i: Q i I e a Q u e s an  ci szu ~f e nt s 
are f r om foreign coilntries. 1 do not ask then; :heir citizensirip, 3r indeed, t!?eir cctiintry of 
origin; when i invite them into my laboralary. The Uriiversity ascertains their Iegaiity by 
complying with  all visa requiremerits wf-ierr ti-key become employed o r  enrolled here arid 
from that paint an,  they are treaied as any other member of the  Universiry c;ornmuni.ty. 11-I 
fact, University poiicy, which proi-ribits discrimination of ariy kind, rt'midates that ail 
rnenibers bi:: treated eqirally, 



U n i t &  Sfales science and t e c h o l o g y  has been ii majcj: economic driver and it keas giverr 
our  cctuntry pre-eminence in r-narry fields, Cutting edge research can r,rily -flnuiish in the 
open environment of Free exchange. I urge you not t a  aclopt these revis ims. 



May 19, 2005 





3 



4 





6 







1. 









J 





May 18, 2005 

, <  3: his latter 9s I n  response to an advanced not-ice of propased rtilemakirig by 

cXari€icatIori of deemed export. rekited regi~latosy reyrairements.” ‘I’ am a 
physics profr:ssor a t  the University of Chicago, erngaged in experiniental 
research. X am deeply truubled by the pwposed rule changes to make srme 
a.spects of furid arnrsntal research at uniawsit.ies subject. ta “deemed export 
cantrols.” 
foreign naiianals. Howwer, it 9s not at. ail clear that this proposed ixle 
change wiII &I nzuclra t o  accoariplish that. goal, but it is a h x k i m l y  clear that 
this prczptwxj srtiorr will damage the ability of the research universit.ies t o  do 
business and cornpet-e 4x2 the world arena. 

the Deparrmcnrt of c.ommerce, R.IN 0694-AD29 entided “Revfsiurz and 

‘Fhe stated ixxt-en(: i s  to stop the transfer of sensitive tecf1nology to 

T cia nut argue against the f c m  that. the  U.S. has certain technr.,lagical assets 

items, whid1 has a. proven recawd af success. 
i t  should proiect< The appropriate way t.o do this is by das~ i f i ca t i o~ i  of rkae 



3: sit writing this letter one block fmrn. the site of the Erst se4f.sarstairiing 
chain reaction, pr~dwced 3x1 the 1940s by Eiirkds Fesnzl and collaboratxxs. 
:la-onlcalXy, if this propos~l. rrrle change lixad existed ai that time, Fermi w d d  
not kavc heen allowed to me the equipment trs do this withraut. a license, since 
he was from Italy, then an enemy of the U.S. This irony can be exrerideta to 
Edward Teller. who later produced rhe fusion nuc%eaa weapon for the U.S. As 
‘Tc-sXXer was barrs in Hungary, which at the S;i.me was parx of the Soviet block, 
he could ~-iewr have managed t n  do this, if individuals harn in “problem” 
c01.3.ritsies were perceived as de facto f.tsreat.s. So, an.e migfxr-. reasonably 

intelectual input of foreign-born nationa1.s had been excluded. 
concll.lde that. rhe U.S. svoallrj not have becorne a leading nuclear pOwer if t.he 

Simon I?. Swordy 

Depar-tnsents af Physics 

Er1rico Ferrrti Institute, and the College 

.James Fsanck F’rofessor 

arid Astrorlorray & Astrophysics, 







May 17,2005 

'I,<> Whnns It May C'oncem: 

We are writing to express deep concexu abbouf proposed new rcgulatirrrns that will prevent 
the training of certain foreign grac1uat.c smderrts in same branches of computer science, 
and i n  particular, in high-performance cornptati.n.g, 7'be proposed regulations are 
faundarnentally at odds with the atmosphere at a research university like Corclcll in which 
lccturcs, seminars and facilities are open EO all smdents. More seric,11s, the prcrposed 
regulatic.ms .uc.ouId undermine t.!.S, leadership and influence wrsrldwide as w c  will now 
ex.plaira. 

Computer Science innoustions are transforming the world, a d  fcrrtunatel.y, the United 
States has a significant lead over the rest ofthe world in this exciting field. A substantial 
purction of this leadership ccmes fixmi Irmnigrmts who MWC trained at IJ 3. universities. 

F.I.S. to the point of threatening o w  lead in high-perfcrmianncc c ~ m p ~ t i n g .  
l%c: proposed rcgillat.i%2ns WOllld threaten to shut off this piyXAine sf hmitip@wer into the 

AlJow os to prcsvide t'uw examples. Our colifeagtxe 1K.eshav Pingnli is a leader in sofitware 
€or high-perfommice systems. He holds an endowed prcrfessarsbip at CcJrriell, was a 
Presideutial Yoirrig Inoest.igafor, chairs program conninitkcs for leading-edge scientific 
corr~ererzces miid has developed technologies adopted by iiarge \.I 3. vendors (Intel, SCI.) 
as part crf their high-perfomiance prugrltxrmiaxg prrducts. Professor Bingal i, who is a 
nstxiralized U,S. citizen, originally came to the U.S. from India on an 1F-I stxident visa to 
study ncnnipnter scitmce at M%'11., His FliD disse&atic?n research was on an advanced 
computer arclhitectim hiown as a dataflow model. 

Dr. I.iorsr Sinmi, a scientist on the staff of Lawrence Berkeley Natianajl I.ahoratoq/, is 
the d i m t o r  of the National Energy Research Scientific Cornpuling @crater (BERSOlj and 
is alsa thc: director arfLl3L's Computational Resemh Division. NERSC i s  the flagship 
scientific computing facility for the OEcc  of Science in the U.S. Depafirnerat of Energy. 
As one of the largest Ficilities in tlse world devoted to providhg computatioiial resources 
and cxpertisg for basic scientific research, NERSC is a world leader in accelerating 
scientific discovery through comprtatiun. A.s the director of NEW.SC, Br' Simon is one 
uf the key individuals for foreseeing fiita~re directions in high-pcrfonrtance cornpnting 
and ma incairiiag the t.!.S. strategic leadership in xh:. 15 &Tea. 



dissertation rescarcla was or). computer algarithms fw  solving iinrtar equations that arise in 
large-scale complex scienriltic problem. 

h a  both the case o f  Professor Pinga'li and Dr. Simon, the proposed regirlations corxlcf be 
construed to apply to their PIiD research topics. If those regulations had been in piace at 
the t ime oftheir PhD sturfies, prhiaps they woirId have never inmigrated in the first 
phce, which would clearly be to the great detritnent s f  the U S .  effort in high- 
performance computing. 

'I'hc proposed regulations are presumably intended to enhance U.S. national sectxity. 
Irrdeed, the spread ob' colrveritioraal and nuclear ~~eaprrrns io hostile grcrups and nations is 
generally ac.knorvledged to bit. one csf the most seyerc security threats facing m r  citizens 
today. Hosvever, there is no evjdeace of a connection between this secrxity threat and the 
frnirsing of hreign studenis in advariced computer science. 011 the corai-rary, the evidernce 
suggests that training foreign s~rdenrs in computer science m&es the U.S. more secure 
by imrcasing U.3. prestige and influerice worldwide. 

'Yours truly, 

Kenneth J3. Bim~in 
Professor 







I urge you to reject the proposed cha1z.g~ in the regulations. 









1 

UC is one of the nation's tap research universities contluctiny Bederally-.funded research awarded 
by science agencies priri-tarily m i  the basis of merit. C>nr faculty and students regrilsrly pul-zlish their 
res ea rch res 11 ICs i ri p rest i y i o ~ i  s ria t i o n a I and i rr t e u t  a t i c) r-i a I sc hol a r-l y jou rn a i s . F ti r t h er, we a re 
conipliant with federal export caritrots rules althotigh most ai: our research is exerript under the 
fundamenlal research exception. 

Our interests and those of the entire rmiversity tmrir.nuniiy are in a wurkable export controls reyirrie 
t t i  a I i IT) poses I i i-1-1 it ed  reg LI I a t a ry re q t i  i re me nt s to p ra t ect  nation a 1 i n ti-! re s t s re as12 r l  a f a  l y ba I i3 t? c;erf LV if17 
the free expression of ideas. open corrmierce and trade. atad i:iternational cooperation. The DOC 
Inspector General ( G j  recommenrfatisrrs fail to suppcirt a reasor-mble balance. 

The I(; recon3mendaticsns woiiltl clearly lead lo an expansion of ifie deemed export prograrn, 
though n o  r:ornpelliny eviciet-ice tias been s h ~ w n  that necessitates an expansion of the current 
program to protect the  interests of the United States. In fact, BIS indicates that it denies only 1 (5 
of the reyuesled deemed export licenses r-rnder the current sys tem.  

9Ve helieve that the biirrlen is on DOC to show that there is a compelling interest in re'forming the 
currerrt export c;ar-i%roI regime by impiemersting the IG recomrnericdatiuris. Thus .far; BIS tias 
requested stalistics from the academic community to justify rejecting the expansion cxf t h e  deemerf 
expat-t regirne rather than placing the burden squarely upon the government  to show haw these 
reco 17) 171 en d a ti o n s LVOU I cl he 12 e f it t h e  cciu n t ry with a ut +I arm i rig t j.1 e 11 at ion ' s 3 ci e n t i f i c enterprise. 



"[ ' iv~ of the re@omrnendatir;rrs from the IG report woirlci particularly affect research universities. The 
first IG reC:i3r~rrier~datior-i u f  great c r x m m  to us LIIOLI~C~ alter the definition OF use technology in 
determining deemed  exports. In aduiitian, we are cimcerned that difficulties in recruiting ancj 
rstaining fcmign facrrlty arid graduate students will be exacerbated by t h e  SG recommendatior) that  
wnuld categorize a foreign national by csrrntry of birth rather than ciirrent citizeriship statcrs. 

we find the iG's recommendation to change the definition of use technology to be directly 
opposite Of the intent of the current definition, The 16 proposes that the cot1duct of any one 
of the items ita the current definition of a deemed export of u s e  tecfinollsgy (operation, 
i;nstalk3tion9 tnait1tenat1ce, repair, Qverhau! and refurbisiring) is the eqaliva%ent of expolding 
the tec%snollogy, We strongly disagree arid support the cerrrent definition, in which ail the 
actior1s r n w t  be taker1 t o g e t t w  to constitute L'erse.'9 

Furthermare$ we da not support the fG's r ~ ~ ~ m ~ ~ ~ e ~ ~ d ~ ~ ~ a c s ~  that eacsuntry of origin st1ould be 
determined on the basis of a foreign national's place of birth it-rstead of by the lrnost recent 
country af citizenship. Vdiih regard io universilies. foreign faculty and gracfi-rate stiidents are 
subject to considerable security processes, siic!i as visa cleararrce, prior to beginning worlr or 
s t ~ j d y  in 1.1.S. labs. These safeguards have provers to be adequate 90 protect the U . S .  from any 
pc~$.$e damaging export crf tectrrrology. Expansion of deemed exports based WI the I@ 
rerrarr~rnerrdatjsn woutd treat as p ~ t ~ t i a l  enemies those legitimate scientists in our labs \ g ~ d k ~ i  have 
already b e e n  subject to multiple security reviews and wtm are residents of countries that have not 
been deerned a secririty risk io the U.S. 

Based on these concerns, uc recommends that Doe: 

LVithholui refrsrms to t he  current systerri of licerase requirements for use of export-cor.rtrolled 
eqtripment in trniversity basic research; 
Ckar  international students and post docs for access to cor-itrulled equipment when their 
visas are issued such that admission tcr university academic progranrs is coupled with 
access lo use of export: c:or.ltrolSeid equipment, and 
C:ontinue to cmsider citizenship statr.rs, not cm~-rtry of birth, for purposes of expod canlrols. 

* 

e 

As t h e  H.2 re.comrnentlatisns are ixmsirlererf Stirther, we hope that DoC ivill take the proper steps to 
fully and publicly evaluate the impact and necessity of export control reform. 

Sincerely? 

Sandra J. Degen, PhD 
Actiiag Vice President for Research 





Si ncerely . 

.I w M : S w 



May 23, 2005 

\i .S. Department of Coinmerce 
Bureau of industry and Secwity 
Regulator); Policy Division 

w- clsfringtun, -. . 

and Pennsylvania Averitre, MW 
Rmm 2705 

DC 20230 

To Whom It May Concern: 

This statement. si.rbmitterj a n  behalf of the University of Cincinnati (UC) addresses t ~ e  Depar-trnent of 
Comrrrerce (8:3c?G) Bureau 06 Industry and Security (BE)  advance nrjtice d proposed rirlerrrakhg 
regardirrg proposed revision and clarification of deetrled expcxt related regulator); reqrriremants, 
prhlished in the Federal Reqiskr on March 28. 2005. 

UC is one of the r-mtion’s top research universities conducting r e d ~ ~ r a l l ~ - ~ . j ~ ~ ~ j ~ ~ { ~  research awarded by 
science agencies prhtarily on the basis crf meht, Our facuity and stirderits regularfy publish their 
research results in prer;J.igir.:m national and international scholarly jrzumals. Further, we are compliant 
with federal exporl cxmtrcsls rules although most of our research is exempt under the fiji-sdamenbl 
research exceptiori . 

Our interests arid those of the entire university cczrwmm t.y are in a workable export controls regirne 
that imposes lirriited regulatory requirements Lo protect natirsnal interests reasonabiy balariced wilt1 

The Bo6 
1nspectr.x General {G j rc-3r~jmrnendati{zris fail to suppot2 a reasanable balance. 
4 -  LI st 7 free exyressiun 06 ideas. q w n  cornuieice arid trade, and international coaperatisn. 

‘The IC; re~omrrierrdatiorrs wsuld clearly lead to an expansirzn of the deerned expoti prqmn2, though 
E-IO cornpelling evidence has been s h c ~ ~ - i  that rrecessi%ates an exparision of the current program %o 
prlnted the interests of the United States. In .fact, BIS indicates that it dei-.ies cm1y ’z ‘310 of the 
recuested deerned expoti licenses under the crrrrertb system. 



-2- 

We find the IG‘s recsrnrriencfa~.ion to change the definition of iise technology to be directly opposite of 
the intent uf the current defiriiion. The IG ~.,r~~poses that the ccmduct of a n y  cmt? of the items in the 
crrrrent definition of a deerrred export of use technolagy (operation, installaticxi, maintenance, repair. 
o\:ertiaul arid refijrbishing) is the equivalent of exporting the  technology. We strongly disagree arsd 
support the current ctefinition. in which all the actions must $e taken tcgether tc, coiinstitute “use.” 

Frrrthermore, we do not support the IG’s recommendatit-n that country of origin sh;)uld be deterrrrirsed 
on the basis of a fcxeign nationi#s p l a ~ e  of bii%-t ii-tstead of by the i-t-t~st recent county of citizenship. 
iz.’iV~ regard 1.0 utriversities, Toreign faculty and gmrluare scudet-tts are sut3,ject 10 considerable security 
9r{xesses, such as visa cler.traric;ep pricr to beginrring work o r  stw-ljj in (1,s. labs. These safeguards 
have proven ts be adeqr.iate to prok~;t- She 1.1 .S. frwrI ariy possible damaging export of technology. 
Expansion of deerned exports based on the 1G recorrimmerrtJation would treat as p~tential enemies 
those legiiirnate scientists in our iabs wha have already been stihjed to multiple security reviews and 
who are residents of countries that h a m  not been deemed a security risk tn the U.S. 

Based on these cr~ncerr~3s, LJC recorrirnerids that DOC: 
LVithhold refcxms to the current systern of license reqtiirerrierits f ~ r  trse of c?xpr , r t -~~Jnt roI~~ 
equipment in tiniversity basic research: 
Clear interriatiorial studerrts arid post d~x’^4; for access to ccntrolkxi equipment when their 
visas are issued S L K ~  that admission to university academic prograrns is coupled with access 
to use of export controlled equipment; arid 
Contintie to consider citizenship status, not country of birth? for purposes uf export cmtrofs. 

e 

o 

As the 1G recommendations are considered further, we hope that DOC will lake the proper steps to 
fully and pub1ic;ly evafirate thc impact and necessity of e~port coi-itml refonn. 

1 . ,  
‘ddtt~tiias H. Tscfiuep, M.D. I., 

Associate F’rofessC)r 
Department of Psychiatry, Obesity Research Center 





LJC is  one OF the nation's tup research universities conducting federaly-firnrJcd research awarded 
by scierrce agencies primarily on the basis of merit. Qrir factcuiity and stiiderits regukdy publish 
their research resuIts in prestigious natimal and international schotxly jaurnals. Further, we are 
conipiiaait with federal cxport cuntrols rules although rxm of ciir researcli is e.uetnpt under the 
fu'undamentd research exception. 



'T'wo of tlie aecorriniendations froti2 the IG report would particidariy atYect research irniversitics. 
'Ylie first XG reccinirneriiliation of great couccrn to tis woidd alter the definition of use technology 
in determining deenied expi?rts. In additiont vi:: are concer~ied that di ffkultfes in recruiting and 
retairiing fureign faculty arid gradirate strideiits will be exacerbated by the IC; recomnicndatiori 
ifiat would categorix a fixcign national I:ry cotintry of birth rather than current citizenship status. 

Furtherrmre, we do not support thc IG's recornmendatirrjrt ttiat country o f  origin shorrld be 
deter~lil~irtd mi the basis o f  a foreign national's place of birth instead of by the t n ~ s t  recent 
country of citizenship. With regard to rmisersities, fireigri 3kcuBiy arid gradutite students art: 
subject to cunsiderable security processes, such as visa ~ l e a r ~ ~ c e ,  prior to beginning work. irr 
study io  U.S. labs. I lies:: saleguards have prowxi to be adeqriate to protect the 1.j.S. f~oni  ally 
possible darnaging export of t e ~ h ~ ~ o l ~ k y .  Expalasion of deemed exports based cjn the IG 
recommendatiun wouBd treat as potential enemies thrrrsc legitiniate seieniists in our labs who have 
already Ineen sub-ject to rnultiple security reviews and .a.;ho are residents of countries that l i a w  not 
been c'icemed a security risk to the 11,s. 

*.  

Based an these c o ~ ~ c c r m ,  1 at UC reconmerid that DOC: 
I 

e 

Withhold refomis to the current system of license aeqmkmerits for rise oC expnrt- 
coratrollcd equipment in  university basic research: 
Clear intcrnntional students and post doc,s for access to controlled equipnient when their 
visas a x  isstred such that ;idmissinn to rmiveasity academic progtanis is coupled with 
UCC"" b.ss ' to i ~ s c  of export cotikolled equipment; and 
Continue to consider citizenship stai-us, iiat country of' hit-th, fot. purposes of export 
c. on t ro t s . 







‘I”<> Whom It May concern: 



We believe ihat the burden i s  on Doc tis show that there is a compelling 
interest in  reforming the current export cciritrol iregirne by jmptementing the 
I6:i rc;cornmeti~3nCjuF\s. 'Thus far? BIS has requested statistics fh3n-1 the 
acadmiic comrnunity to justify rejecting the expansion ofthe deemed e x p r t  
regime r:ather than placing the Imrden syuareiy upon the pvermiet i i  to show 
tiow these recc?nirneiidat.4oras would bcncfit the country 'i.;~tlrout harming the 
nation.'s scienlific cnterprlsc. 
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Please let me k.ncw iF  you have any qarzsiions. 



To %%om It May Concern: 

?'his staten-tent fixmi the Association of hidep~deiit  fteseuch Institutes (,AIKI) addresses the 
Deparhnent of Cornmercc (DoCj Bttreau o f  Industry arid Security (SiS) advance notice o f  
proposed rulemaking regarding proposed revision and clarificaiion vf deemed expsi-t related 
regul;rtory reynirernents, published in  the Federal Megi:<ter on March 28, 2005. 

A I M  is a riationwide associatibn of 89 non-profit independent research institutes conductirig peer- 
reviewed basic and applied research in the &medical and behaviaxrrl sciences. Like universities, 
independent research iisstitutes (INS) conduct federally-fixnded research awarded by science 
agencies primarily on the basis of merit. AIKl institutes are academic-style institutions with 
i-imiity who publish their research results in scholarly journds, Most T'Hs dn not  ant degrees to 
students but conduct tlxeir research in an academic vriodel. AIRS institutes are compliant with 
federal export cmitrols rules although most of crur research is exempt under t.he fiandan-tentsl 
F ' C  acuearcli except b o ,  

ZRls tiave the same interests R S  universities in a workable export controls regime that irriposes 
limited regulatory requirements tct protect iaational interests reasonably 'nalariced wiih the Gee 
expression o l  ides ,  open corrrvrierce and trade, and intermationrP1 cc?spration. "fie DOC Inspector 
General j I G )  recommendatiuiis fail to support a reasonahla balance. 

'The iG recommeiadations would cleariy lead to an expansion o f  the deemed export program, 

program to protect tlie interests {:#the .United States. Xrx fact, BIS indicates that it denies only 1 Oi'a 
ef.1ough 110 conapdling evicfeoce has h e n  shown that necessitates an exparision of'the current 

ofthe req1nested deemed export licerises under the current system 

A411tI believes t h t  the Ixxrdcn is on DoC to show that there is a compelling interest i r i  reforming 
the current expx-t control regime by in2picnienting the IG recoirrrriertdatjorrs. Thus far, B1S has 
requested statistics from the academic con-tmtrnity to j m i f y  xi;jecting -the expansion of tlae 
deemed expxi  regime rather than placing the brrrden squarely upon the governmne~t to show how 
tliese recon-trnendations w ~ u l d  benefit the cksurrtry without.harn-ting the nation's soientific . 
enterprise, 

Two of the rccornnxndations from the Id; repod w ~ ~ ! r d  ptulticularly a.Vect acadetnic-style 
institutions, irxluding IRis. 'The first iG recornmeaxiecion of gcat  concern to A lR1 would alter 

that dif%iculties it). recruiting and retaining f<?reign Fxulty will be exacerbated by the 1G 
recuiririieridaairii that would categorixe a foreign nationail by country of birth rather tlxm current 
cilizetsship status, 

the detinitic:sn of  use technology in determining deerned exports. In addition, AIR1 i s  cancer1aed 



AIRS finds the IG's recorrrniendatiori to change the definition of 1 1 s ~  techmkogy to be directly 
opposite o f  the interrt offhe C H T F ~ I Y ~  definition. 'l'he XG proposes that the cooducf of any orie OC 
the itenss X U  the cwrent definition of a deenicd export of use technology (nperation, installation, 
maintenance, repair, overhaul and refurbishing) i s  the eqarivaleiat o f  exporting the technology. 
AIRS sirorrgly disagrees itrid supports the c,urrent definition, in which a t i  the ac i ims  rnust he tatken 
together to consiitute "'use." 

Ft~~ther~lxorct, AIR1 does not siqqxx-t the 1G's recornniendatiora that conaitry of origin should &e 
determined on the basis of B foreign n8tiuiaal's plttce af birth irrstead rsf the nlcjst re:cent c,onntry of 
citizenship, With regard to 1M's aid other academic-style insritutions, foreign hc.ulty are suhject 
to considerabk securiry processes, such as visa clemawe, prior to beginning work or study in 
U.S. Iabs. These safeguards ifwe proven ro be adequate to protcct the U.S, frcm aoy possible 
darnaging export oftechnology. Expansion of deemed exports based on the IC reconrmendstion 
wwdd treat ~q potential e-sseiriie:; those legitimate scientists i i a  o u r  Iabs who have already been 
subject 10 mutiiple security reviews and who me residents of  couritries that have riot been deemed 
a security risk to the B.F.S. 

Based on these concerns, AIRl recon13meiads that DOG: 
e 

* 

Withhold refobmrs ts the current system of liceme requirements for use of export- 
contreliled equipment in IXuI basic research; 
Clear foreign natiuiiaIs for access to controlled eqiripnient when their v i s a  are issued 
swh that ervrploynaent at an IIRT is coupled with access tu use of export controlled 
equipmerrt; ;land 

Colztinue to consider citizenship st3ttus, nut country of birth, for purposes of export * 
controls I 

As the XG recommendations are considered further, AIR1 h n p s  that DoC will take the proper 
steps so faally and publicly evaluate the impact and necessity of export control reform. 

Siticerely; 



PJc,zse Jet M E  know if you have any questions. 



r "  1 h i s  st,?tcrnent suhmitted Qn behalf oc rhe society for hradustriai stlid Applied Mathematics 
{:SH,riM) acrfdresses the Depam?zent of'Commerce (D<?C) Bureau of Sndustry and Security (slsg 
advance notice of proposed ntleniaking regrarding proposed revisicsn and clarifkzrtiorr of deemed 
export related regulatory requirements, published in the Federal. Register 0x1 Mwcli 28,2005, 

ionaI niemkrsfrip soci of university and industry applied mathe~naticians, 
cornputatiorzat scientists, narmerical arsalysts, engineers, statisticiatrs, and n-tathenzatics educatm 
coriductirig federally-ftsndcd research awarded by scieiice agencies primarily on the basis of  
merit. Ow ~iien~ber researclzers regularly publish their research results in ptestigiuus riationajl and 
intcnisttiunal scholarly $oumals. Fttrther, w e  czre compliant with federal sxport coirhals niles 
alihough iriost of m a  research is  exempt under the h~tda~~ieiiial research exception. 

'I'he 1G recommendations would clearly lead to an  expansion of rhe Ji?erraed expori pogram, 
thorigb no compelling evidence has heen shown that necessirates an expansion of-ihe c.ur~ent 
program to prrsteci the interests ofthe United States. In fact? HIS indicates that j i  denies only I % 
of the requested deemed expori Iicerxses imder the current systeni. 

I 



Sincerely, 

2 



'f'haizks 5 x  listening, 



15 f.'t'R l"rts 734 and 772 







Sincerely, 



'I'n Wbonx I1 May Cortcenr: 



Sincerely: ,, /:I 







6$ ;{-;;(;[, E 
.................................................................... -.---.------- 
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Sincercl y, 



1 writit as the director ofthe E.miw Fermi Institute, a physics research institirte ofthe 1.himrsjpy 
of Chicago. We have a. staff atad faculty of 280 people arid coriducl research l~im grmnts arid 
contracts wlaizl-r Last year totaled $ZS,8hf, Our fields of research inclradit cixn-rology? astrophysics, 
e ~ e n ~ c n ~ ~ ~  particle physics, cosmochemistryi, and iirisging scieraces. The research is ail of a 
f-liridamental nature. We are in.vestigating. [Die groperries of nature at i ts tnost basic level. W e  
pursue alrnost no applied rcsearck. 

Front-line fundarnent.al scientiik research i s  truly an inferraationaI endeavor. Alniost all our 
major programs irrvolve close cdlaborarion an.d persotanel exchange with interraaiionaj. partners 
In addition, approxintat.el!, half' of ow 71 graduate students are fiweign na t ionah  'I'hey are the 
best arld $rightesf fik.um many ci?untries and have passed rig{:jrstrs selection r e q ~ i r e i ~ ~ i t ~ i t . ~  on their 
kriowiiedge arid abilities. We take grcat care to respect all visa reqrirernents for our foreign 
participants, but the prispissed change in interpretation of thc "ideensed export" requirements 
~vould t3e truly onerous. 1 esti~i~ate that to cover OLII foreign scientific, visitors and graduate 
students w e  would need tu Iicerrse a'rroui 58 individuals, ead t  for approximately 5 pieces of 
equipmeni. 



Sincerely, 



Sinceref y. 









Sincerely yours, 



TKh 







Sincerely, 

n 



Yours sincerely, 





May 2$,2W5 
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fieplrsrtnievit of commerce 
Btlreau of IfidilStay and Security, 

14th Pennsylvariia Avenue, NW 
Room 2'735 
iik'ashirlgtcrl, DC 20230 

Reyulatcxy Paiicy Dtvisian 

Vie are writing to exprestj our  serious w m x n s  about the proposed c!iange in the definition of 
BJSB witti respect to deemed exports. The focus of these corrirnents is uti the word operatian as 
contained in the definiticm of w e .  We strongly endorse :he justifications. supporting the 
concert-is that were Krreserrted by Bruokhaverr Science Associates @St\> dated May 1 7 ,  2005, 
sm'ie of which are reiterated in this letter. In addition, we strongly siqqmrt the proposed 
remedy, namely that "the definitim of use be divided ink}  two parts. The first pafi of the 
definition should state khat the apsmfirsn of export-cantrolied lechnolcrgy rrray or may not $e 8 

t and that a tectrnica! evalua.tion of the specific technology being operated be 
perfomied to see if any technology wrxild be released or transferrerj. The second pari of the 
definition should contain !he remaining parts US the proposed defin 

As members of the Rk-116 & AGS Users' Executrue Committee (LEG) a t  Brookhaven National 
Laboratory (BNL). we represent 1,600 i i s e r ~  from over 2.72 iwtituaicsns in 29 countries. Our 
users are scientists, str-]dents, and pxt-docs who coridiiet nuclear a n d  high-energy physics 
experiments, studies. of radiobiologic& effects on hutnans, arld R$U in physics and 
manufacluring by using mie of Brookhaven's user faciiities. These facilities irichde the 
Reltitivistic Heavy lots Callider {RWC). Alternating Gradient Syrrchrotroii Saciiity (AGS], NASA 
Space Radiation Laboratcay (NSRI..): Tandem Van d e  Graaff, and the Acc.ekrator 'T'esf Faciiity 
jATFj. Only 250 of oar 16CX users are feciera! ernpioyees or ccjntractors. 'This order woi~id 
adversely affect 1 '188 non-4-E citizens that the l lEC represenis. The vita! cantributions of these 
users are csucial 10 the suc;cess of Brookhaven's mentific programs. 

'The definition proposed in the Federal Register: is "operation, iti:jtailatian, (inciuding on--site 
insiailatiun). maintertarrce (checkingj, repair, uverhai.il. and refctrblshiiig." 'The proposal is to 
change the aud to an or. This change wol;ld have a significant ne~ative impact on ow users 
and the  science Lreing dnne a! Brookfsaven's user facilities. AS stated by BSA, in the course of 
d u i ~ j  experitJ>errt:j many users cjperate exp~rt-c~ntra[led equipn-te~\f, b;lt such use ~ o ~ i l d  m>l 
transfer or release any of the techrialogy contained In that equipment. F m  example, the 
operation of a slate-of-the-ark, etii.loa.-ccrrri~olled and cumrnercially-acq~~i~ed, cscil!ascope by a 
i;.3i?ysicist doing a niiciear pkjsics experiment does raot result ITI the physicist having acquired 
aisy of the technoiogy inside ths ascilloscope box. Only a skilled eleclroaics engirieer car! 
produce an advariced osciliuscope, 



Foreign coilabcmtclrs must corw I o  E".. in a tirnely fashion to actively participate In on-site 
experiments. We are very concerned about any signifcant delays that WC)U!~ be caiised by the 
need for export license processing. From an operatianal standpoint this w w  proposed rule 
would make it extremely difficult to optinially lililire the  user facilities at. Bl'dt, which the WEC 
represents. Ome again, :ye strongiy support .",he rerneciy proposed by Brookhaven Science 
Assoc.iaies and urge that yhii adopt i t .  

Sincerely, 

e--- - &  









Ikax Ms. Cook: 
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I>ear Sirs, 



















A. Richard NevJlon 













,__" -..+..l --..-I--- 

"> 
**-- .-.. ̂  yy..--.- 

c. 

We garbr? en t oT C wi rn erce 
Bureau ol Ind1.lstf-y and Security, 
negcllatoiy Policy Divisiun 

f4th 8 Pennsylvania kvent~e, NW 
Wcrcrm 2705 
Washington: uc 2023il 

tlle are writing to expres:; o u r  serious c:cmxms about file proposed ~hange in tbe definition of 
use with respec? to deemed exports. The fcrcus of these comments is cn the w x d  operation as 
contained in the defn We strongly endorse the justifications supporting the 
concerns that were presented by Rrookhaven Science Associates @?&A) dated May 4 .f ~ 2005, 
so iw fif which are reiterated in this letter. In addition, vie strongly support the proposed 
remedy, namely that V i e  definition of use be divided irifo two rjarts. The first par;, of the 

deen-ied export arid that a technicat eiialtration of the  specific teclinology being operated be 
performed to ses If any tsc:hr-iolagy v:ouid be released o r  trarskrred. The second part of t he  
cfefinitiori should contain the remaiging parks of the proposed definition." 

n of ass@. 

definition shoU1d state that the operation of expofi-controlled technology may Qr may not be a 

As rrrernbers of the RHIC 8,. AGS 1Jsers' Executive Committee (UEC) at Brookhaven National 
Laboratory jBP&), we represent T,Gc?U users fron; over 272 institutions in 29 countries. Our 
users are scientists, students, a r d  post-docs who conduct nuclear and higt-)-energy physics 
experirnents! stlidies of rar.fiobiological effects on humans,  and R&D in physics and 
inanufacturing by issii7g cne of Brookhaven's user facilities. These facilities iui:lude the 
Relativistic Heavy lor)  Coliicfer {.KWlC), Alternating Gradient Synchrotron faaciiiiy (AGS), NASA 
Space Raclliatian Labaratory (NSRL)! Tandem Van de Graaff, and the Accelerator Test Facility 
(ATF). Oi>iy 250 of our 4600 user:; are fsdaval ert-iployees or contradors. This order Yticuld 
adversely affect 1 1 CX) non-LIS citizens that the BJEC represents. The vital ccrntributiotx cf these 
iisers are crucial tu the success of Brookhaven's scientific program. 

The definition proposed in the Federal Wegisier! is "cpmticn, installatiuri. (including on-site 
installation). maintenance jcfteckingj, repair, overhaul, and refurbishing." The propass! is to 
change the and to an or. This charrge wou!d have a significant negative iii\pact asr our users 
arid tbie :;cierrr:e being dcne at f3roobs.haven's LXW farciiit i. As stated by BSA, in the course of 
doing experiments many Users operate export-controlled equipment, but such LEE would noi 
transfer o r  release any of the .technology contained if-r that. equipn-ieni. For example, fhe 
operation of a state-of-the-art, export-controkcli arid comrnercraliy-aci~i~re~, osciiloscope by a 

ariy of the technoiogy inside the oscilloscope box. Chly  a skilled electronics engineer can 
produce an advwnced oscilloscope. 

physicist doing a ?-luclear physics experin?er?t does not result in the pirysicist having acquired 
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Best regards, 



P r O m  c Donald  A l  f o rd  'I23eadon, S,r" 

The propc.,scd ru ler r rak ing  n e i t h e r  fui-t : .hers the objectiv.es of 

appropr ia te ly  respuisd to the accumulated experience 0 1 2  the 
nature and Yriechanisms uf: the i l l i c i t  technoLoyy a c q u i s i t i . o n  

repairing a flawed "deemed exporc" ?:eg.j.me, nor does it 

t h rea t  0 



--." B ai: kqr v urid 



"ha-t, i.s the Nature o f  Z,he Threa t?  _._____....______I __lll ......................... 
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solution cjr deterrent.  A 
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suppaxt.ed k y  I .angaage of l e g i s l a t i v e  mandat.e, a f a c t  recognized  
i n  the C:snr;xessi.ona.l. debates o-Jer r e a u t h o r i z a t i o n  af the E m .  ' 



preaen t- p~:oposal. l a c k s  as: empirical basis f o r  .i.der-t..i.fyiny 
legitimate th?:eats t:o .LechnoI.ogy acquisition 3ppropri.at.eI.y 
23el.ony.ing under. the aegis of  expart: coni:.rC!Xs e To st.em 

s t rosrg  v i s a  evaluation and enhal-lcc33, education of i n d u s t r y ,  in 
a dd i:t i o n  t o s t.r on g ex] for c eme n t G f vi o 1. at i.o;9 s of  ex i s t in g 
iregrz X a-t- i o n  s 

espionage t.h.e proper 1:iulwark appears to be a combi.nai:.io:i of 

 he 1 i.censinq experience with t h e  present:. "c1ee~m:i export" 
regime i s  i.l.n.:is.i:.1:ative. Si: F/U 2 0 0 4  I B I S  reported t h a t  it 
reviewed 995 "deemed export." li-. LI81ses - I  $ representing 6 %  o f  all 
Liccnses submitted to B I S ,  wi.-t.h 7 0 %  of s u c h  licenses be ing  for  
.::k?i.nese Dr Rllssiari nationals I !" Only  8% o f  the "deemed expor'c." 

- n  

appl. i c a  i:..i.ogzs were returned w i t h o u t  act ion f o r  addi t..j.cinal 
information or were rejecked: t h e  rejection rate i iow hovers at 
1% ' 

~ a s e d  upon this ""deemed e x p s r t  '' licensing data .i. t i.s obvious 
t h a t  o n l y  a m i n o r  f r a c t i o n  o f  ent..iP.ies who are subject to t h e  
cur:cent "'deemed export" regime I based upon L h e  technr~loyy they 
prract..ic:e and the individuals they employ 3 a r e  ident-.j.fyin.g the 
L ic ex1 s i ng 1: e, y;2 i r eme n t 
BXS foz "donrestic O X  f o r e i g n  employee..;, It. is also fair to 
ponder why the  approval rate of s u c h  appl .i.cat-.j.c?n.s -.. when they  
have heell snh7siit:tec3 -- is so high w h e n  the t.hrea.t: i s  c o n s i d e r e d  
s o  i .~mer:se and i n  e l leyed  t.o be in need of more  stri.ngeiz-i; 
app L i c at, i.o n c: I: it e 1: .i. a 

A 10(r i t :a l  corlclsrsiori is that, the "deemed expor t "  ~-eyi.me inay riot 

a n  d s Gkm .i. t.t i n  q 3. de e li 6 e a pp I i c at ion s T.0 

be t h e  ?righi:. R ~ C ~ ~ I I ~ S N .  to f i x  t h e  p e r c e i ~ e d  problem, and. i:.hat 
to maize the 2regi.me more une:^ouc: w i l l  serve Ti0 legitimate o r  
berieficial  purpose 

A s  t h e s r e  .is no  cur ren t .  da ta  publicly avai1abl.e on whether or 
n o t  any o f  t h e  i.iid.iv.i.duals for whom a "deemed export." license 
has been c j ran ted  h.ave been found to have illicitly t r a n s f e ~ r e d  
technulogy i n  v i o l a t i o n  of t.h.e 1.i.cense c o n c i i t i u ~ s s  I the "deemed 
export ' I  approval q u o t i e n t ;  may i nd.i.ea t.e th3.t. the p-eseiit regime 
i s  more. than adequate to address t h e  currrent; pi:ob.i:.em, and that 
a more ef fec t ive  s o l u t i o n  to ~ilicit technology a.cqui.si.tion 
P 3.es el.seWlle1-e r or, t h a t  posslbry there s h o u l d  be E o  "deeE\ed 
exgort" regime at a.1.l " 

e .. 
. .. 







Co::c Ius ior: . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

'She rrld ol>ser:vat.icnr, about. :;-lzxggy whips  is on point: a fabled 
company kept-  i.mp?:ov.ing its buggy whip u r i t i l  it was the best 
designed and most e f f i c i e n t . l y  mai::~fa.c:.t,~red buggy whip  in ?-he 
word, S a d l y  I the i=,ut;cm.c:.bi.Be h a d  come along making buggies 
01:~sc>Xe.t;e and t,he company rapidly fa i led e 
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Ra'c,,fxer t.h.an force industry arid governmen? to expend vast: 
amoun t s  o f  e.nt2rrj.y asrci  re8ou2:ces to wcsrry t h i , s  3w.2ttger bone ,  it. 
is  c l ea r  t h a t  the  p.ragmatic n e x t  s t e p  is for E3:1:s ?;a exercise 
l eadersh ip  arid request.  ht3t.h the NAS and. the Defense Science 
Board to corn2 together agains t.0 revisit the pI:essix!g cont . rc3 l  
issues and  s e e k  a meaningfuL co1-iSensllS to ser:ve as a well.-1.iP. 
p3.t.h far thoughtful. Xeglslative and reguLatory act.i.017 L 
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Back q X(3 L? 11 d -. ......... - ................... 
A f t e r  t h e  establishment of a '"dual use" m u l t i l a t e r a l  export 

passage of enabl ing leqi.s.l.ation i n  t h e  Unit .ed States {Export  
cc.>ntrol regiine at t h e  end o f  Nnr1.d. War ZL ("CaCom" j arid t h e  

~ v n t r o l  ~ c t  of 1 9 4 9 )  there w a s  i n c r e a s i n g  frustration over the 
e f f i c i e n c y  a n d  e E f e c t i . v e n e s s  of the structure and 
adm.ini.stra.tion c.>f t h e  coi-ierol. r eq ime  In 1976 a Slue - r ibbon  
~ e f e n s e  Sc.i.ence Board t a sk  force  chaired by Y, Fred Bucy, then-  
president.  of Texas Tnstr:nxent.s reported t h a t  t.he prirrtary 
emphasis of the c o n t . r o l  s y s t e m  s h o ~ i l d  be placed on  (1)  ar rays  
of design a,nd manufac:trr.ri.ng know-how [ 2 3 keys tone  
rrranu f act~ir inq i . r i spec t . i on  and k e s t  equipment a,nd { 3 ) pxoduc.ts 
r e q u i r i n g  s o p h i s t i c a t e d  operration application or m.aintenance 

adver s a r  ie s i. n mi l it ar i 3.57 c 3~ it. i c a 1. 'c: ec: h n  c.3 1.0 cj i e s e 

knnw-hsw .$ The key was t.9 preserve a significant. l ead  t ine over 
I 

..................... - ~ ............................ 
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recoFmendations i n  zcs.t.r.ic:tivelless a.nd t h a t .  t h e r e  Irad been 
‘d2.ittle progress toward an improved ob:jective u n d e r s t a n d i n g  a f  
the tech.no%agy l e a k a g e  probl.em and t-he effect3 o f  conkrol 
M e a s u T e s ”  (Corson I:[: p P “ 2 7  3 1 

In 1.986 y the Wat,i.onal. Ac:a.derny a f  Sc:ienc:es a g a i n  ernpan.eLled a 
t a s k  force of . i n d u s t r y  I a.cadt3nj.c and government .  e x p e r t s  t o  
address t h e  deter iorat iwg e f f i c i e n c y  of export contxo1.s a g a i n  
with t h e  s u p p o r t .  <.)E t h e  D e p a r t m e n t s  of C o m m e r c e  and Defense II 
Urider  the c h a i r m a n s h i p  o f  Lew A l l e n ,  Jr * t h e n  President of  the 
California I n s t i t u t e  c.?f Techno layy ,  t h e  Panel  p u b l i s h e d  i t s  
e x h a u s t i v e  report B a l a n c i n g  t h e  National Interest 2.n 1.987  he 

u s e  export control l e g i s l a t i v e  s t r u c t u r e  in 11988 w i t h  t h e  
enac txen t .  o f  t h e  Omnibus T r a d e  and Cornpeti.t-,i.veness Act o f  2.988 
( “OTCA” 1 .r t h e  m o s t  s . j .gn i f icant .  ov%r.ha,;iL of t h e  d:ta.I. u s e  expor t  
c s n t r o l .  structure s i n c e  t h e  EA% of 1973 

A l l e n  Report. s e r v e d  as  t h e  basis for t h e  overha.1.3.l. o f  the d u a l  
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\Ghat i s  the l___l Nature ... of . . .. .____....... .the .. . . . .. . Threat..? .. . .. . . . . .. . . . .. . . . . . . . . . .........-___._II_ 
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Wn al-ialpis of the cox and N C I X  reports does n o t  appear t u  

principal t h r@at  I 17e.r:sus R;.lssia, b u t  both axe s t a t e d  as key 

i nd ica t e  a material difference i .~?  threat. , perhaps o n l y  in the 
o r d e r  -- n.oL i d e n t i t y  -- csf t h e  major  players ( C h i n a  i s  ricsw the 

players  4 C e r + a . i n l y ,  t h e r e  continue t o  be a v a r i e t y  of 
iriiti.at.i.t7es by over 9 5  natioris to i l . I . i c i . t l y  acqui.re ' t r ,  S 
t echno logy  t h r o u g h  espic.>nage I bnt one must- keep in m i r r d  the 
A l l e r r  Pallei ' s c a u t . i a n  that. ""expc-,rt, c<.lnt .ruls are r ; a t  a mE?Ei135 fcm 
c o n t . r o l k i n g  espionaqe , wh.i.ch accnursts for a hl*.gh prr3port i.<.,n sf 
.khe siiccessful. a.nd significant [ forei.gn 3 t cchnolaqy  acquisitian 
efforts* (A1lPl-i Wtnpartr p* 1 5 4 )  e ?  

1.t i s  als;c.> interesting t o  note that .  i n  the N C I X  annual  reports 
t h e  a cqu i s i t i on  arid exp:l.c.>.:l.t.atisn GP publ..ic.rl.y available, public  

technol.ogy a c q u i s i t i a n  efforts * Again this h a s  n e v c ~  b e e n  
domain tec:hr;r,l.ogy and know-haw is emblematic of C h i n e s e  

( S d m  s'lzou3.b now be)  r e s t r i c t e d  by export cnntr0l .s  " 
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What is khe N a t u r e  of the Pr~pased Remecl~~ . __. . .. . . .. . _._._. . . . . . . . __. _. . ... .. . ... .. . ... .. .... ................................................. 

T h e  rrecent Corrmer:ee Lnspector G e n e r a l .  s Repor t : .  on ( J  deel-ned 
exportJ '  regulat . ion o s t e n s  i h l y  cakaly-eed . t h i s  r u l e n a k i n g  
e .F & f 

.i.rnpart.a.r:t t,c.> k e e p  i.n rrti.nc-i t h a t  t h e  "deemed expsrt." rule was 
originally f a s h i o n e d  out of whole regulatory cloth arid .is not 
stxppor:ted by language of 1.egJ.sZat-i.ve maridate, a, f ac t  recognized 
in t h . e  ~ o n g r e s s i s n m  .I. debater; over r e a u t h o r i z a t i o n  of t h e  EAA 

p; 8 * Despite the detail and language uf this Report, i t  i s  

it 
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The 1. i .cens,iny experien.ce wi th  t h e  present "deemed expr3rt" 

revi.ewsd 995 "deemed export-'r l i c e n s e s  p represen.ti.ng 6 %  of all. 

Chinese or Russian r:at-,ionals 0 m'i..y 8% of  the "deemed expurt"  

regime i s  illustrative. in E'!Y 2004,  BLS reported .khat  it 

l i c e n s e s  submitted t.o El$, w i t h  7 Q %  of  s u c h  lieenses he ing  f a r  

app'i. i .cations were returned without act icrn for  add.it,i.onaI. 
i n f o r m a t . i a n  or were rejected: the rejection rate now hovers at 
I%* 

1: 
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a * 3: 

Thank yoti f o r  the o p p o r t u n i t y  to corrrrnent upon t h i s  Notice of 
Proposed k u J emak i n 51 















.._ c .......................... oncl II si or1 



















1 - 1  

_II h. .nnclt.;s . . . . . . z .. o n  . . .. .. 

Cordially, 
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review, the prcyoseed rrrles described in the Notice do not appear to be appropriate of: 
sufficient, to filr-thcr the goal of effective expor? controls. 

7 
i 

..... 



... 
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...... 





strIcri?aking process, desi.gned to better rzndersta-lid the threat posed by fix-eigii techrdogy 
acquisition efhrts, and to assess the appropriate role o f  export. controls iri fiishionhg a 
response to that threat. That review sho.uld be undertaken in consultation with X3IS arid 
the other relevaut national security authorities, th-se rctgdated community, academia, aid 
the bar. ‘The Seetion would he pleased to faciJitktte that process in any appropriate way. 



ABA Export Committee DR,ISF"][' 6/11 7/05 

BZS licensing e:wp~ierice under the present deemed export regime may fie illustrative in 
this contaection. In F/V 2iiU4, B IS reported that. it, reviewed 995 deemed csport 1ii:cnse 
app1,icatiotrs: representing 4% of: all liccnses submitted to WIS, with 70% of s ~ c h  Ike-rises 
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4.2 comments 













..... 

1s 

. ... 





SinccreXy, 



cc: 

U,S. Departnxni of C'ommcrce, via fax: 202-482-3355, 



June 17, 200.5 
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Me: RlN Q694-AD29 
Revision and CIarificalian at Deemed Expot8 Related Reguiatory Requirements 
Federal Register, Vol. 33, r"J0.58: pages 15607 and fullowing 

Gear Sir I Madarn 

I am a Professor at. lfre Robert LZIood Johtisu!? Medical Schocil of the liniversity of Medicine anti 
Ihnt is t ry  of New Jersey. A primary mission of this institution I:; to conduct basic, translational, 
and clinical research that wiil eventiially benefit the health of h e  nation. 

I wish to state my oppssition to the  pwposecl modification in the rsrle cancernit\$ the Deerned 
Expori Related Regulatory Reqairernents. Our research fucuses on de&r>ping antiretrwiral 
therapies and riovel gena thwapy vectors. 'This revisiur? wuuid du irrsparable di.lrrrage to the 
research enterprise in my laboratory, ?stouk! be detrimental to the research competitiveness fi>r 
the United Spates, would be both burdensome and expensive to implement, anti is riot necessary. 

1. Most equipment cusreritly falls rirrder the research exemption. Thus, all equipnrsnt at 
this institution wauld now need to be inventoried and classified to deternine if it falls 
under this rule. Estimates suggest that this might cost on the order of $1 M i- a t  . ~ v e n  a a 
modest-sired research-based institution. 
This rule Wi>trid t ~ r ~  B chilling effect on OUI' ability to recruit quaiity gradwte 
students These students form a subslmtial pafi of our  research workforce. 
The rille would limit m y  abiiity to collaborate with fareign investigators. 
This rule does not seem necessary because viszr requirements have already been 
rria6e severely restrictive. There seems tn be no need to place another barrier to the 
racnritnrent of students from ottier coul?2rk?s! or Eo internalional collaboration. 
By basing the FECpiR??Xeflt fur a license strictly 017 the country of birth of th8 person, 
this policy t?as distinct racist overtones' 
By slowing scientific rssearch progress in the United States, this ruse m a y  haile the 
opposite &ect to that intended. Specifically it may reduce! rather than increase? the 
competitiveriess of this couritry in the  world. 

2. 

3. 
4. 

5. 

6. 

This r,ile would be bed frsr science an6 bad tc> ths compeh'tiveness of the United Sta!f!s in the 
wcrrld ~~i.lrk&place. It would be burdensome and expensive to implsrrwk And it is rmt 
necessary. 

I urge you to drop. or substantiai)y reconsider the proposed rule. 

Sincerely, 

Monica Roth; Ph.U 
Professor 





Sinceseiy, 





Re: P4N 0694-AD729 
Revisiun arid Claritl-ication of lhxmtld Export Relaxed RegtrSatory Requirements 
Federal Register, Vcd. 70, No.58, pages IS607 and fuIlowjng 

1 am an hsst?ciate Prsfessor ~ f - '  Phasmacohgy at the t!niwrsity of Medicine and Dentistry of 'Ncw Jersey-.Robert 
Wood Johnsora Medical Si:lrot?l. A primary mission of this institution i s  tu conduct basic, translational, and 
clinical resemlz that will cvmtually benefit the heakh of the nation, 

1 wish tu state my uppcssitir.w to thi. prqmsed xnc>ditkation in the nile ccrnceriiing the Deerned Export Relaied 
Regrr1atoi-y Requirenrrnts. My laboratory stxrdies the ceflular .response to agents that damage DNA, including 
c ~ ~ i c e r  chemcsthcraspeu-tics and UV and ionizing radiation. This revision would do irreparable damage to the 
research en'teyrjse ira M ' I ~  Irrhora.tory, would be detrimental to the research competitiveness for the LMed States, 
would be both burdensr.me and expensive tas implen-sent, and is not rrecessary. 

1. Most equipment currently falls unricr the rilsearch exemption. Thus, all. eqiaipmexlt at this institution 
woiild now need to be inventoried arid cla.ssified to cietermiue if-' it fdis under this rule. Ektimates 
suggest that t.his might cost 011 the nrcicr of $ I p/f for even a mr.~fest-sized research-based institartion. 
This rule woukl  ha.^ a chilling effect on cmr abiiity to recruit quality graduate students. %'hese 
s'rudents f&n a substmtial past oC our research Prvork.force. 
The nrlc woutd h i t  m y  itT3iMy to c.ol'iaborate with foreign invesdgators. 
This  ~ x l e  does sat seem necessary becxxx visa requirements haw already been made severely 
resrrictive. There seems to be rm need to place S T ~ O ~ ~ C X  barrier to the recrvilxnent of studcnts from 
other caunrries, or to intematiorral collaboration. 
By basing the requirement for a license strictly on the cisurztry of hi& of the person, this policy has 
dis:inc,i racist overtones. 
Eby s l ~ ~ i n g  scientific: r e se~ch .  pr~gress in the United S ~ ~ C S ,  this rule may have the opposite effect to 
that intetided. Specifically it may reduce, rather than increase, t.hc compeiiti.vencss of this country In 
the w.wki. 

2, 

3 . 
4. 

.?. 5 < 

6. 

'This rule would be bad for science 2nd had to the competitiveness of rhe United States in thc world 
rnarketpiace. It would hc b.rxrdeasome and expensive to irrrplemlent, Furtfiem~~re, It is not aecessary. 1 urge 
you to drop, or substantially reconsider the proposed rule. 



‘Vhe National Academies 







. .. -, ....... - _-_I___ ....... ___I .... ____. 









..-..-_ __..___. _.L_I_ .... - -  .... ,.............. ~ - - - -... .......... . . .___...___......._I. ~ ................... . . . ....___._.__..._ 





Irrstitute 01 h??iarine Sciencc 
Schoirrl of Fisheries arid Ocean Sciences 
PO Box: 7573,LO 
Fairbanks, AK 90770 
(907 1 474-793 8 

Jufie 20,2005 

The rule cbsmges to tile Export Administratian Reguhiions (EAR) proposed by the mf3cS: of the Hnspectar 
Gemeral wijIl hrwe significaaht negative impaets 015 Univemity of Alaska Fairbanks’ research arid teaching 
progratns in the following areas: 

G faculty and strident recrrritrrient: 
;. sxwht iiivolvement in research {foreign natiuiial sbideiits g& 1.!.S. si~dent5 of k:relg.. faculty); 
L s t w h t s  opportunities for “real world” experience; 
.2 Bnaricial burden of i m k h g  export delcnnirrations fur all itxisting univtrsjty research equipment; 
k  cos^ cjf segregating m.nd securing ccliitrolled FCS{XXW~ in a. cc:ms+mtly changing system ji.e. would have to 

> avoidance o f  specitk resarch topics hy researchers, and therehe reduced progress in tliosc aws;  and 
i. limitations on co%laborations arid discussic::ns with peers 

he re-evaluated a.t least every semester?; 

Xf adopted the yrQpassd cbnges will create two dasse? of individPaaHs within the university systesae ($hose with full1 
access and those with limited access to unkerrsiejr sesaurees) based solely om country of birth, The application of 
additiorral backgrorind check requirements will place an  e ~ i ~ m o p ~ s  regulati?ry bwden on duersilies, increase the cost of 
doing research: slow rcsearch progrcss arid impede the free ex.change of ideas riecessary fur rapid techriological powth. 
Adding the requirenienr that tmiversi-ties determine the cowtry of bi.rtlr for foreign mianal st&: students artd faculty 
unnecessarily duplicates the &sting Visa Mantis system used to clear individuals from most countries prior to entry into 
the u.s, 





lime 20,2005 

The M e  chaages to &he Export Administration ReguLtions (EAR) prqmwd by the O%ce of the Inspector 

progsams in the fol~uwirrg areas: 
Genera)! w i l l  have %igsaificdnt negative impacts oat university of Alaska Faisbsaks' research aasd teaching 

3 Faculty arid student recruitment; 
> stzideait invo!vement in research (fcxeign national stiderits n;t {JS.  students of foreign t'actiliy); 
> students oppurtimitias for "'real world" experience: 
> fjnaxial bwden of making export deterixririaiions fcjr all existing university research equipment; 
'L cost of segregating niid seilurin.g cmm?ikd resi:turces in a constantly chariging system (i.e, would Izave to 

i. ascMmx o.f specific research tirryics by reseachers, and therefore re~:duced progress 3ai those areas; and 
> litnilations otr  collaborations and discrissictras with peers 

be re-evaluated at least every semester); 

I f  adapted the prqmscd changes will ereate W48 classes of individuals withian the university system (those WlitSl t%H 
access arid those with iinmited a w e s  %n nniuersity r&m~11rccs) based xtlely on cronaatry of birth, The application of 
additions1 background check requirements will place art enornous rqpi1atm-y burden on universities, increase the cost {;if 
doing research, slow research progress mid in\pede the free exch.znngc of ideas ~iecessary for rapid technological gmvtb. 
Adding the reiprirement that universities detemirze the cisutitrp of birth for foreign r rzhxd staffc siudents atid faculty 
uimnccessarily duplicates the existing Visa Manitis system used to clear iridividuds f r ~ m  most countries prior to entry into 
the U.S. 

There sfaouM he no difference betweern €'cams% atid ieafwmal ismstrustjon in the university setting, Current 
regulaticrns exempt Inriblic disseozioaiion (Le. i n  research pthlications, opeti coni'erences, catalog cotirses and aswcioted 
teaching 'lah?ratnries of academic institutions] of conh.crl1t.d inftmiation from the EAR. Providing the same infon~iation 
to u i'oreigri rritional ill an iiifoxmal educatimal setting ( i e .  as p r t  of a collaboration ix faculty-student mentoring 
reIatiosrstrip] i s  corrsfdcred an uwiuthorized c x p %  and is at rxids with the both t k  intent o f  expofl controt regulations arid 
the mission of universities to dissetrrinate kncrwledge. Fisrtnal aid infomtal e.uchmges of ideas are essential io the 
ediicatiion md research missiixu of colleges a id  universities and sl-toold not be subject ti? export controls. 

Sirrcrrely. 
Ds. Jonatlznxi Wosenixrg, Associate Professor aaci Uepclrtrnent Chair 

. . . . . . . . . . . . . . . . ..... ............................................. _I_._ ____.. e:. . . . . . . . . . . . _ _ _  __. . . . . . . . . . 
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dune 20,2005 

The rule changes to the Export A.dusiaaistmticrPw RegesBatiolls @ x R )  proposed by the Q%ce of the .Bmspector 
General wit8 Lave significasnt negative iai pacts an Uaiversltg: of Alaska Fairbanks! F W ~ W Q I ~  and teaching 
programs in the fidlowiog are&$: 

2;. facnlty arid stndent recruitmcnt; 
> student invnlvernent in reseasc,fi (foreign national s t w h t s  & U .S, students of foreign faculty); 
i. students apporturaities for "red world" experier\ce; 
P financial burden uf making exporf deteroiirrations for all existing university resxrch equipnetlt; 
'B cost of segregating and securing controlled resoiirces in a constantly changing systenx [Lee would I~ave to 

P avoidance of  spc;.cif?c research topics by researchers, and t b ~ e f o ~  reduced progress in those areas; arld 
> limitations on collabantioars and discussions with peers 

be re:-eval!uated at least eveq sennester); 

There slttould be $10 d8Rerenee bcrtwxra fwnnai aasd isaforsaaal isastT-P-uctiun in fhe Eni%wsl+ setting. Clrrrent 
regulations exempt public dissemination (Le. in research pubticatiom, open conferences, catalog courses and wsxiattx:d 
teaching laboratcxles of academic institutions! of cunrridled information fioirr the E;AR. Providing the same infomation 
to a fweign natiuna! i n  an infcmxal educaiional setting (Le. as part of a collahomtiori or facr&y-student men'toring 
relaticmship) i s  considered an unrtirthorizxi exptt  and is at odds with the 'wth the intent of export control regulations arid 
die mission of universities t~ disseiniriaie howledge. Formal and informal excharges of ideas are essential to the 
edxication air4 rescarch tnissivns of colleges md universities and should not be subject to expoat currtrols. 

The EAR shuuld #mod- be mare restrictive thsm the Depautrnent of State's Xamternational "krme: in ,arms Regulations 
(ITAR), 'Y'he ITAR, which deals with technoiogy that is predominantly military in nature, specifically allows disck~sures 
c?f unclasslijed technical tlata (which by definition indudes operating informatior?:) in the tJ.3, by 1-13, institutions of 
higher Ieaming to foreign persons who are their twna iyde and full time regular employees provided 'the conditions of 22 
C.!FR 1 25 .S{bx 10) are niet, W&CF t h o  expanding coritruis on dual--use ~echnolcrgy, items and infurmatioil requiring 
niore stringent conirds should be classified. 

Sirxexely, 
Katrin Iken, hssistml Professor Marine Biology 



Dear Mr. 1:,opes: 







... 









Juri2 20, 200s 

The rule changes to the Export :4dE%inistratiora 'Reg31ations (.EAR) proposed by the omce of the I[BlspectoBF 

programs in the following areas: 
G.elraerat will have sigmifkant negafive inipacb on Uriiversify of Masks Fsairb;9reby research and tetiefiing 

.> bcrilty and student recruitment; 
3 strrdent it~volswnent in research (foreign mttional studerrk t j  .S. stt\idents cr!f foreign fwiilty); 
9 students oppc:irirrrtities fcjr "'real world" experience; 
P financial burden of niakirig expcsrr detcnninations for all existing iinniversity rese;lrc.h equipment; 
k cost o f  sepguting and securing controlled resources in a corisgarttly cha12ging ~ystem {Le. would have to 

P auoidarrce of speciilc research topics by researchers, and therefore reduced prngress in those areas; and 
rS Iimi~~tions on caliabmiticjns and discussions wSih peers 

be re-evaluated at least every semester); 

Xf adccprted the proposed chaoges will create two elasses of individnals within the rsraiversiay sysbenl (those with full 
access srnd those with Iimiteb ~ c c e s s  to uraiversfty resources) bas& sole& on eoaantrg: ofbiyth. The appiication of 
adciitiowal backgrowid check requiuenaenis will place an e ~ ~ o r n ~ . o u ~  regulatory hrirden on irriiversitks, increase the cost of 
doing research: slow research progress and itnpede the free exchange crf ideas necessary fix rapid tecfmological grow3h. 
Adding the requirenienr that universities deierrnine the counky of biflh for foreign national staff> studcnts and faculty 
rrnnecessarily duplicates the existing Visa klantntis system used to clear individuals from most couritries prior ti? entry into 
ik2 u .s. 

'rhere should be no dfEeremce between formal and irefGnna8 instruction in the aataiversity setting. C.lurreni 
regulntions exempt public clissemimtxion (i.e. in research publications, q x n  conferences, catalog cilcidrses and associated 
tcaciiing labomiciries of acildemic institutions;) of controlled infomiation from the EAR. Providing the same information 
10 a foreign naknal  in an informal educatimial setting (Le. as part crf' a. collaburation or faculty-student mentoring 
relationshipj is corisidered m unautlzorized export and is at odds with the both the intent o f  export control regulatioris and 
the mlssioti of uniwrsities io disserninare kncrwledge, Formal and infornial exchmges of ideas a.re essential ti? the 
edncaticm and research missions of ri:>Ileges and universities aid sIiould not he subject to export controls. 

'8'fsc EAR shoat18 aut he mare restrictive than the Dkparirnent of Shtels International Trafic it1 nnras Regulations 
{XTAW). The I'T'AK, which deals with technology that is predominantly tnilitrury in nature, specifically aliows disclosures 

higher Ienming to fore@ persons who are their Imnn fide and full t h e  regular ernptoyees provided the conditions of 22 
CFR i 25.4Cbbj 10) are met. Rrtther than exgmdirrg corrtrols on dual-use techrrology, items and information requiring 
niore stringent i:orr/rxAs should be clnssifietl. 

j p < . l .  Iv d ~ i t k d  .... tmlirrical data (which k y  definition includes operating information) itr the U.S. by U.S. institutions uf 





. .- 





The rule ehamges tn the Export Adtmie,istr;~tion Megutatioris <EAR) proposed by the: Office oftl ie itsspector Gesrersl will 
have slgtsirirant rsegartive impacts on University o f  Alaska Fairhanh' research and teaching prograins in the following 
arcas: 

3 hculty and stutlent recruitmerit; 
> student involvement. in r e se~ch  {fbreign mtional stuuifenls 113.  stridenls of' Coreign fmjlry); 
> students opportimitks for "real wm1d" mperience; 
'B. financial burden c : d  jrraking export detertninations for alil ex isr-iug university research equipment.; 
3 cost of segregating and securing controlled xescwes in a ci>astzintly changing systrm (Le. would f i ; w  to be re- 

:+ awi&ance of spx i t - r t ;  research topics by rwxichers, and therek'c!re ~ e d u c ~ d  progress in tfiosc areas: arid 
k tinnitations oti cuilaburations and discussions with peers 

e-valoared at least every sernesterj; 

If: adopted the proposed clrangtrs will e r ~ a t e  two classes of individuals within %ha mniuersity system (those with fa111 access 
and those with Ifanriied sccess to university resources) based solely on country of hinh. 'The application of additional 
beckground check xequirernents will phce an enormous regulatory burden on universities, increase the cosr of doing resmwzh, 
slow research progress and impede the free e ~ c t i i ~ g e  of ideas necessary Ibr rspid iecbxr0logkal growth. Adtlirig the 
reyuirercierrt that universities determine the country of birth for foreign tutiunal staiT? studenis and faculty ~~nixcessarily 
duplicates the existing Visa Maritis system used to dear individuals from triW countries prior ta entry into the U.S. 

'Then. sfsoraid Ire 1841 diEerence t i e h ~ e t ~  forwnaat and informs! instruction in the university setting. Current regolatioris 
esetnpt public dissemination jix. in research publicatticins, {>per1 conferences, cxlalcg courses aad associated teacliing 
lahoratories of academic instirutioasj o f  controlled iofomiation from the EAR. Providing tlic sitn:! information to a hreign 
natiosiai in an infbrtrial education& setting (i.e. as part of a coilabornriun or faculty-student nisntoring xelationshipj i s  
consideweti an 
un iversities I O  
missions of colleges 2nd universities and should  ti^ be subject to export, ccntrols. 

1 exporf arid is at odds with the both the intent of export n x i t r d  regulations and the mission of 
knowledge. Formal and inionnal exchanges of' ideas are essential to the educarion arid research 



I[ urge yoti nm to adapt these changes. 

si rlcerely, 

.... . 



The calk cbansges to the Export Administration Reg:utatians (KI%R) proposed by the cmce of the lnspect33r 
Geraeral wiil have significant negative impacts ox8 UemiversiZ%: of  AIaskri Fairbanb' research and teachisag 
programs in the h h w i n g  area: 

P ficult)! and sbideni recnritnierrt; 
P stirdeni involvement in research (fixeign rratiorral students gj&j tJ,S. stxiderits 01 foreign faculty); 

L finruicial burden of rnakirig ex>aport determinations for all existing university research equipment; 
students opportunities for "real world" experience; 

L . O ~  .> . .. of segregating aid securhg controtled rescwces in a corrs~untly changing sysietrr @e. would h a ~ e  to 

be re-e*.alwited at least every semestet); 
i. svoida.nncc of specific research topics by rcsexctrers, and therefim redirced progress iti iliose areas; and 
k limitatiorrs on collaborations and diiscusions with peers 

3tP rrdupted the propox4 cllantrges wit1 create two cclla,sscs of i ~ M d r s a % s  within the university sysiem (those with full 

additional background check requireriients wii4 place 3x1 e n o m ~ u s  regUlafi:>ry bosden on universities, increase tSie cost of 
duirig research, slow rescarch progress and impede the free exchmge of i d a s  necesrary for rapid !ecfmologicsl growth. 
Adding the requjrement that uniwrsities detennirie the country of birth for krejgn nafioaral s-taff', students and facnliy 
unriecessuily duplicates the existing Visa Mrtntis system used to clear individuals f r m  most coiiritries prior to entry into 
the u.s, 

access and those with Itinlited access tu UniYemiQ resOdp81rces) based sddy on country of Birth. The application of 

Them should be no differexace between ffonxaa~ sasd isaformui instraction in the waisersita; setting. Current 
regulatioos e x m p t  public dissemination (Le. in research publications, open conferences, catalog c~wses and associated 
teaching Iaboratoees of academic institutions) of cunirolled idormation &om the EAR. Providing the same informrt2ion 
io a foxeiglr nationai in an infcmml educ,sttioi;ul setting f ix .  as part of a culIabor~tion or ficult)l-stud.eni mentoring 
relationship) i s  considered an unauthorized export and is at odds with the h3tli the intent of exprt control regulations and 

education and research iriissiurrs o f  colleges and unis/ersities arid should not be subject lo export controls. 
+be. L.:b mission of universities lo  {iisserriinata knowledge. Fortnal atid inforrrial exchanges o f  ideas are essential tc? the 





June 20,2005 

'H'ha sark changes to the Expart Administretion RegX3wlabiollls (EAR) proposed by the Qfficczr of the jCnEpkctUr 
General wit# have significant nqative ia3pacts s:tn zmivcnsitgr 0% Alaska Fairhank$ resear& and teaelling 
progranas in the follawing areas: 

fa'aculfy and student recruitment; 
k student inuolve~netit i13 research (foreign national s.?udents & U.S. students o f  foreign &iculty,v); 
P studenis' opportunities for "real world" experience; 
ia financial burden of rriaking mpfi detenninations for all existirig university research equipment; 
'bi cost of segregating and seeming cotitrolled resources in a constantly changing system (i.e. would have to 

2 avoidance of specific research topics hy researchers, and therefore reduced progress in those areas; ad 
id lirniktions on coi%aborations and disciusioiis with peers 

Althougta the regarkations are iutendtd tap apply to science and engiraeerirsg, the rule: changes wilt also aaegativciy 
impact some Biherel arts rmearrfa. For exanipk, miieoingists arid geographers routinely me and teach studenrs to w e  
GI' s tech noi agy ' 

be re-evaluated at least every sernesterj; 

Wae EAR should em& Be more restrictive than the Department of State's Xnternatima81 TraEc iu Arms Regullatiorss 
(tTsJs&), 'The I'TAR ~ wlsicfr deals with teclxnalogy that is predominantly military in natiire, specifically allows disclosures 
oC unciassified iechnical data (which by definition iricludes opeaatjng infornmilori) in the U.S. by U.S. institutions of 
higher (earning to fbreigiz penscnns WIK are -their bona tide arid h l l  time regular employees prwided the cundilions of 22 
CFK I25,4(bj( 1 0:) are met. Rathex than expanding ccmtrub on diial-use technology, items and irihrrnatjon requiring 
rrissli' stringent canrrols shvxild be classitied. 



June 21,2005 

Dear Mr. topes: 







SIIMJEC'S": Adv,wlce Notice of Proposed Rrrlemaking (ANPR) . .  published in the 
I'ederal Register :March 28.2005 

I 



History has shown that a large rn.a-i-?j?riiy of our ksrteign graduate st~ideiits rernain in ?.he U.S. 
and that thi:y contribute a very signi fiicant share of' the inraovation which keeps the nation ahead of 
the world. The cost oftlie XG recorninended chariges are high relaf.ive to h e  perceived risk. 
expressed in the report. Xn a t ime where governnwyt and industry is looking to ac.acXernia to perform 
resea.rch a r d  grmm the next generation of scientific md technc~1c)gicaX experts, the imposition of 
harriers on the ability of these fi-]reign students and pas~--dws io freely participate in the acaikmic 
paoeess will adversely aTfect both my  research and thc naticm's scientific arid ec;oncmic superiority. 

2 



Arctic Region 
rcsmputinq -..+ Center 





Drar Mr. Lopes: 





'X'fie recommendahn appews to be based mi the assumpiion that a fbreign, national rnay 
retain ties 1.0 the country o f  origin. such as tct give rise to security c.onc.ttrns. It ignores the 
visa process that screens fbrc:ign nationals such concerns befbre a decisioa 3s .made to 
admit than1 to the U.S, for a prcigram of study or research at a rzniversfty. It i s  TIOL clear 
why a separate control, outside of the visa prcicess, is needed to address these-: concerns. 



PAGE I 

DATE : 
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PACE 2 

....... 





2. I arn wil ing to advise you that it is the Government of Australia's inrention to subnii? cotnments on 
the prcyosed changes. fiawwer, due tu the time required ta fMy consult all releuant Australiat, 
ageni.:ic.s, I arn not in a pmit.ion to provide our colrirnents until after your advised closing date of27  
h ? c  2005. 

4. !! arn also aware that other close &$lies afthe I!iaitcb Stares intend Fc? provide cormnetit and are under 
sirriilar h e  constraints. 





$ease see the attached letter. 

Best regards, 



ff ubopted the propased changes will4 create {avo classes U individatrrsb within f ie  university system (thwc with full 
aceem srad those pith limited ~ccess ta wsjversity resources) based solely on cowmy of birth, The applicatiilt~ of 
additional background check requirerrrents wijl  place m cnorrrious reg:.~lator). burden on universities, increase the cost of 
doing resmrch, s10s.v research progress m d  impede tbe free exchange of ideas necessary for rapid teclmologica 1 growth. 
Adding the requirement !hiat universiiies detmnine the country of birth far fbreigt? national staff, students and faculty 
rannecessariEy duplicate:; the existirig Visa Maritis system used to clear individuals d'rom iriost countries prim to entry into 
the U.S. 

There should be reo dCfferea~"e hemeen formail rend informal instruction in the tnniveniag; setting. CIment  
regulatiotm exeinpf public dissemination (Le. irk research pubiicatiims, owti conferences? cagulog courses m d  associated 
teaching laboratories of academic institutions) of cmtrc?ifcd information from the EiSW. Providing d-ie same information 
io a f'oacigti national in an informal educational setting (Le. is part r3.f a cdlahomtiw or &x:Lrlty-stultent mentoring 
relationship) is cunsidcred aii unauthorized expot% and is at odds with the both the interit of' export control regulations and 
the niission of universities ti:! disseminate knowledge. Formal ar?d informal exchanges of i d e a  are esseritial to the 
cdt1i:ritiPian and research missions of coIIeges md universities and should nut be subject to export controfs. 

Siticerely, 
Anna Goropashnaya, PilU 

* I.... ...... .-1_1... .... ...................... ... .....___.. ............. ........... .... 
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near Mr. I,opes: 



2+ Faculty at 1J.S. universities do not -understand the potential security threat that is ,  
or fias been, pmed by foreign gadsate students wcxking cm cont9olled eqrriprnent, 
or having access io use technolugy for tbat controlled e~piipnie~it~ when doing 
fjliidarnental research. We \rioixld apysreciate &e Fkpaxtmeat af Commercc 
providing us with exaniples of situa~ions that would, or h.we been fc>uad, to 
compromise humelaJid security. Ai first blush, to r-ccpire licenses for c:~mrolled 
eqiipnrerrt is a misrepresentation of a basic fmdarnentah term of tlrr Arnericati 
system of justice, and 1h.c presumption of innocerrce before proven guilty; 

P 'B'Be relarioi~ship 'rri.twcen a facdty nreritcx and a graduate student i s  unique and it 
is a relatioraship that is norinally of life lorig duratiuri. The long-tcm dependency 
that develops be-tween a graduate st~~dent a id  tiisiher faculty advisor, 5s well as 
the close supervision of the gaduaie smderit, inher-entjly nmkes the nxisuse of 
control I ed equip rn cnf tw-y un 1 iket y ; 

We appeal tu thc Deparbncnt of Cointnerce 141: 



Pc: c. Phejps 







June 2 I " 2005 

Dear Mr, Lopes: 

lnrel i s  ple&$ed to corrirnent an the advance mstice nf proposed nrlernak.ing, which conternplates 
poteritiai expamion and clnriiicaxinn o f  deerned export regulatory requirements. We believe that 
expanding these requirements will exaaerbatc prabienis associated with the existing decmed 
e>i ;p$ rule, including c.~nstraints on technt?loa developmeat and seabstantiai coinpliancc 
burdt.<lens. 'il'his ontcome has negative implications for U S .  tecfinology leadership, competitiveness 
and 'ilie national interest in general. 

Since tlre inception ofxhe deemed expor? rule in 1994, Intel has applied for ail estiniated 1500 
deetned export iicenses? exclusive of reriewals and upgrades. U.S. gover[itrrent review and 
approval of these applications hn.s &en been marked by delays, with some lasting 6 months or 
more. 7'0 comply with the ternis and cnnditioris of deemed e2<port- licei1ses, Intel has instit~rted a 
rigo~otis iriternaf c.oiztrol program to ~IISW~ that illegal teckmolo~ traursikrs do not occur. 
Exarnplet; of stmdard operating prtwdures include classifying techrrology to ascertain its export 
control status; screening the nationality ofjob candidates m d  enipl~syees prior to rnakirig 
coniroSied t e d i ~ l ~ k y  transfers: acqmiring needed export licenses, upgades and renewals; and 
administering physical, remote access, Tion-disckSUre and other secnri@ safeguards. 



project, ahese employees hy definition lack the frecdorn to access cemira technologies and 
equipnmrt that may he useM in 8x1 existiog prqject os required for a more advancer3 project in the 
firture, TO enable srrch access, %nkl nwst first obtaia license npg~ades, compoundiog the prohfem 
oC initial licemirig deliiys and restric.rii?ns with more deliays. 'Yhc overall pro'srlem is  urisiable as 
well, givcrr gateiitial fur fuuture deemed expose conard polices to expand constraints OHI technology 
OF equipment access. Ti3 the adent lntd carmot take fbrli itdvalatage oE highly qualified and 
creative talent, it piaces a drag 011 our operational eff-ic.iency and ability to itsnorate. 

Deemed export w.piremeiits ..- whether tlirms& licensing delays or potential project-limiting 
cctnditiuns - also have a human dimensiun. ' l b y  convey a rnessa.ge to conrrolled individ~rals that 
their careers are subject to restriction if they stay in the U.S. F\rrti~es.more, the requiremeamis can 
compel conzpariies to treat them as second class c.iti~.e~s, since they are subject to licensirrg 
prucesses arid restrictions that do riot apply to their peers. This rtiiis e~oul~lcr to Intel's craliure of 
encouraging and respecting diversity. 

Taken togettier, the di%wii ies and limitations imposed hy the deemed export rule act ;ts a 
disincentive for taieiited foreign lliitionals to come tn the U.S. and make the types of sc.ien~ific~ 
ec.onomic and other contributions that have historically sewed the national htcrest 50 well. 'The 
hurdcn also creates an un-level playing %Ad hcause other corrmies do not irnposc an equivalent 
to the deemed expose rule. 

m e d  Ex-. 'The proposed rulemaking would n~agniIy deemed export restrictions and 
hurdens by changing to$sy's licensing standard from a foseign nattiorral's most recent citizeciship 
or permanent residency to one based on hisher country o f  birth. %ntel understaaids that this change 
would require F.l.S, entities to appiy for ijceoses for contrcrrhd techizolugy transfers to persons 
born in contrulled coontries, regardless nftheir most ~ecent citixcnship or perizianent residency. 
While H S  officials iridicate that the country of birth criteriun rvnuld not apply to T.1.S. permanent 
residents, the ianguage of the proposed rulemaking is m t  clear 011 this point, lr1te3 has also heard 
that sorm in .the U.S. government may want tu inciesde such individuals within the scopc of the 
p ~ p ~ e d  x ~ Q ~ s ~ o I - ~ .  Oiir assessment of this expansive criterion tfxerefbre takes both scenarios into 
accuwt, Bt also looks at the impact based on the government's potential use OF a fallhack 
approach hiked to caasritry of citizmsliip rather than comtry of birth. Both cndditiorrail licensing 
burdens and kgd  ramificshns are considered in this evaluation. 



pcissibie. The system would also 
req I[ ire ao ana Iy i ical cor y o  nent 

this pxniawat resident pcrol 
were born in controlied!Oroiy? f3 

ti> dekr~~ ine  ~ h k h  en~ployi :~  in 

couutries and could he exposed 
to Iizensahie rechnoiogy, To 
implement and maintain this 
screening sysl:em, Intel w:iuld 
need 80 add headcount aid 
expend $100'~ ofthousands wer 
rime. c:osporatatc Iegal 
obligatiix~s would also increase 
to woid r rwnerq perxairies 3r 
___ loss of ........ exporr control ........ p-cs, ......... 
Same burden as above, except 
tirat the standard would be C8C 

..1_1__, 

........I__ ........... 111 ......... I___ ........ I__ .... 
milliow over t i ox  Addiiionally we 
would hi: required lo revieiv all 

l 5,000 legal pernmenr residents to 

.......... ......... __l__l ........ II__ ......... _I___ ........ 
111 coc:: I -i j Same as ;abnw, except a cot: 

j standard w u i d  be used, 
-- 35o-x~mo 
licenses would 
be required Ibr 1 
individuals 
within B tof-a! 

of *- 500Q 
employees. 

C'ny%cr wilth I M e r  i m v s  - In addition to expanded licerasing burdens, Intel is cunc.emed that 
legal issues could arise f o m  the application of ;z cormtry of birth or c.itimist~ip standard. This 
corild occur to the extent that adoption of either statndard MJUS C O U T I ~ ~ ~  to laws dealing with 
personal data disclosure, equal protection or  other equities, whether in third countries UP even in 
the U.S. We are espwially concerned over a poteritial collision with fctreign laws, given o w  
understanding that they arc mure restrictive than U.S. Baw regarding dissemination of personal 
d m  ijkc country of bistk or citirmship. For exrtrrrple, counsel for the Conynter Coalition for 
Resp""sible Expo:? states the following: 

Intel understands that the AB,& export co~itroEs cummittee plans to sirbmit comments to HIS that 
prrzvlde detailed analysis afttre Entersections of the proposed rulemakirmg wiih othcr laws. While 



...... 

we will leave exhaustive lega! analysis io h e  A&{ w other Eegai expei?s, we stress that a.oy 
doriblc jeopardy created by legal conflicts with a country of  bidh or citizenship standard within 
the si?ope of' our global operatious fw%iic%a extend to the l.l.S,, Europe, Asia, MiddEe East, Ctiina, 
Rtrssia, and ikther geographies) would create -nsnacceptahlc legal and operational insvabilities for 
Intel. In short, the props& deemed expor% expansion would be undermined by impracticality. 

Uttaeff-< The proposed rulerriaking also seeks til clarify the deliniticrga of use 
technology in the EAR to eliniinate confusion over i ts application to the deemed export r ~ ? e .  w e  
bIieve tlrat Intel's bt~siness wnuld iroi be direcily affected by a clrange f r m  the conjasiictivi. tcr 
the disjunctive in the coiiiext of use technology related to operation, installation, maintenance, 
re parting, owrhaii I ?  refu &ish ing . 

Similarly, intcl i s  no8 directly affected by the proposed rulenaaking's niadification of licensing 
X. ~iiidarace related to ~overniiieirl-spon~~rred and university resemch. 

It Is important, tiowever, that the asse teciinology definition arid other aspects o f  adrriinistesiirg the 
~:feemed export rule noi liavc a chilling effect 011 U.S. research efforts coridticted by universiijcs or 
other entities. fidei works with malay universities io enable and fi3ste.r irinovation and the 
advancement oft&nology in such areas 8s product architectwe, applications, semicoaxductor 
.technologyl, systems, applications and c.ornmunic&ns, Iln doing so, Intel awards university 
research grants for research projects and even operates resemh laboratories near TjC Merkeiey, 
the Gniversity of  Washington, CarnegEc M e h n  TJniversity, and Cambridge University. If thi? 
deemed export rule is adniinjstered in a way that deters uniwmities from engaging in E.x~~F& 

ekT-orts, it coasld harm the research foundation rrpn which Intel's techaology leadership is built. 
Such a move could also force the research to be dorie in forebgp nationals' kaome countries, 
allowing tlmose cowtries to quickly gain expertise aid chailetige U.S. technology leadership. 

P ~~~~~~~' 'The rational secwi-ty benefits of the deemed expm-$ ru?e are not 
evident to kite!, There seerns to he no ob.jective natjona? security nextis $etww.n a brod-brush 
iic,ensing nile that targets ail individuals from a given ccruratry and the likeiihood that a parricular 
person f h i  that c.cruairy intends to act against U.S interests. The coritroi standard ~rsed  
staccessfully diarlng the Cold War fcx e x p r t  ofttxAmical data inside the I.!$ - Le.< that export 
cnntru? rey~iiaemetnis ~ o i i l d  apply when there was k.t~owledge and intent that the data would be 
transferred to a foreign country .-. was more reasoliable, Mzork.ahle and effective. 

U.S. rrarional and ecssnomic security is nonetheless ill-served by regulation thst impedes efforts of 
1.I.S. conrpanies to stay diead taclznoiogicalfy and otherwise remain glohalty eompeiitive. 'T%e 
deemed export rule is an exaniple of such HegriLation, and its negative inipact on technology 
leadeffship!'conmi~t~t~~}eness wit4 increase if the rule i s  expanded as proposed. This point is 
particdarly relevant in light ofthe I.!.%. uailsieral application ofthe deemed export rule. The rule 
not only places a disproportionate harden on 113. companies versus fh-eign ct?mpetitr:rrs, the 
proposed extraterritorial extewsian of  the rule cotild invite reciprocity, Yet a coiinxtry of birth or 
last ccsuntry of c jtizensbip test nzay ultimately prove unwrorlble, given i ts prjtential for darinting 
administrative hrrrderis and coriflicts with privacy or c&er laws. 

MIS should in any case evaluate the inzpact ufthe deemed export rule and its potesntial expansion 
against the [.I.$, naticmal secarity stake in tnaintainiag a world-class U.S. research, engineering 
and manufac,twing base. '1Xe impact shotilid be considered across all relevant stakeholders, 
whether they are companies, universities, guvernmer~t or other entities. 'This type of evaluation i s  
impor-tant. A 2004 repoar. on U S  scie~ce and engineering capabilities by the President's 
Advisory C o u i z d  on Science arid Technology warns that ",..witiiout immediate sreps to preserve 



and strengthen it, /the U.S. innovation ecosystem] is tlirearened by sigxslificant changes in the 
global techrrical talerit pool and s h i h  in the share ofglobal R&D effort by regiorm 
nnd Asia.)." 

Europe, 

lnte.4 believes in particular that rn assessment of deemed expod regulatory requirenaents, existirlg 
and propose,d, should take accurrnt of laow these requirements act in coxxrt with other U.3. 
policies rrcr reguhtioris t u  catalyze the offshoxe naigraiion of R&Q t~zanufa~tr~ring or other vital 
ac.rivities. For exnrnpfe: 

* U.S. tax poiiicy i s  nat cortdircive tu 11.3. capitzal investment in &e setnicunductor industry, 
since kreigp tax iiacerlrivcs and capital pants ciaable chip cumpanies to save a billion 
dollars oyer 10 years by building a wafer fabrication facility outside tile {J.S. 
~riterrzet access policy in the u.S. i s  inadequate, wit)] tfie U.S. ranking IS* in the world in 
braadbard deploymesst. 
V i s a  rLestrlctions discourage %rei&? nationals from coming tu this cotintry to c~~itxibi~te  to 
vita? areas like university research. 

* 

* 

'The deemed export nile, by providirrg rnotivaijon for olK3x.xc anc;wernc?nt of R.&D, joins such 
p l i c i c s  and reguiatiorrs in retarding U.S. connpexitiveaess and teclxnologjv Ieadership. Even if 
viewed jiric,arrectly) as innocuous in isolation, the auk and/or its prsposed expaizsiori reinkrces a 
more general direction of creating impediments that do not hode well for 11J.S. security interests. 
A prominent W-DC atxorney recently characterized this prdAem as a '"death by R thorssarzd cuts." 

For the reasoiis stated, liltel supports eflieciive pdicies that recognize, rather rlrarr comprosnise, 
the posizivc correlation betwiren iaational secmity arid US. econcpmic~technological vitality. We 
thus heliev:: tkrtl ~lre Gomrnerce Dqxx.tment slroald reconsider the validity ofthe deemed export 
ride rather than conzenaplaie its expaision. 1.n particular, we believe the Pkpartment should: 

Sincerely, 

Sandee Vinccnt 
Sr. Export Adniinist~ation Manager 
iixtel Corpration 





The rule changes tu the Eq3ca"i Adn3inistratian Regulations (EAR) pr0pW.i by the dl8me 011' the inspector 
General will have significant llmegsafive impacts of4 kinivessity of Abskll Fairbanks' research m d  tcsclnlaeg 
prngrams in t h  following, areas: 

2 f2cidty and stiidenf recnrit.nienf; 
> student involvement in I U.S. st-tidents of fore,ign facutty,) 
P studenis opportunities fkr "real wizrld" experjence; 
P financial burden of making expm determinations Cor all existing uniwrsity research equiprrient: 
). cost of segregating and securing coxifrolled resources in u constaniIy changing system (i.2, MVX&~ have to 

> avoidance of specific reseach topics by xsearchers, and therefore reduced progress in those areas; and 

arch iforeigri national students 

be re-evalnated at least every semester); 

\bd limitations an cuIltibordtiotls aard discussions witl, p e r s  

f f  adopted the proposed changes will create two classes of individusls withim the amivstfiirg; system [those with full 

addiiioriai background check requirements will place an eiicsm~ous reprlatory burden OG universities, irxrease i k  cost of 
doing research, slow research prcrgress and impede &e free exchange of ideas mxssary fox rapid techiaological. growth, 
Addhg the requirement that urriversjtks delenninc the country of birth for foreign national st&@? students and Ciculty 
rrnnecessarily duplicates the existkg Visa Mantis spstein used t<j clear individuals from n m t  countries prior to t.;niay into 
the 1J.S. 

Bccess and %fbos4! with limited access to Plnivewity resaurces) based s&ly OEi C@anRtl-y of birth. 'The application of 

The BAR, ShbPUBd not bat mote restrictive thsar the Departmint of State's Xnfcrnatianal Traik  in arms Regra%sitions 
(XTAR), The %TAR, which deals with reclrnology that is predominantly militaT in nature, specifically allows disclosures 
of unclassified technical dah (which by definition includes operating in&?mation:)l in the U S .  by U A  iristifurions of 
higher. learning ti:) Foreign jxersons whcr are their brsaa f d e  and fidl time regular employees prwided rhe conditions of 22 
CFR 125 .id(.bX IO) arc met. Rather than expanding conrrols on dual-use technology, itenis arid irrfi?nna.tion requiring 
more striagent coritrols shouid be classiilied. 

In conclusion, I. ask ihat 1.3% riot adopt -these proposed chitrtgcs to tile Export hdrninislration Regulations. 





(907) 494-7738 







Dear Sir ! Madam: 





Dear Mr. Lopes: 
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’rolague 
Marry who come to the Unired Slates from o:her countries ?.SI 

:arn gnduace degrees have a be:ieficiaf impacr. or$ our educzionai 
:sr.iturjorrs md the nxiorr at iarge. Aiiecdatal eviderrce of such eKects 
ppcsrs frequently in a ncirrrber ~f serrjngs. Sumrtimes a rie\vs rcory 
urns up <he accornplkhmena o f  a lifetin-le. AT, ocher times we can 
ead about the hegirmirig?; of what c y  be ZL prodi~ctive career tkit 
.nc-rrributes xo rhe iiinwarior!s highly prized in zhe rnarketplace. Two 
‘ecerrr. r.xarr1ples follow, 

Rochester Dernocr& md Chrankk {March I .  2EtSj: 
“UK team i.- refining carrera-photo‘s heart” 

In just a few rhorc years. i t  has grawn from a hj for techno-geek.s intc 
arguuzbly the fastest-growing new product in his?.cry. Now researxhers 
ac the Llnivwriq of Rochester have developed technology :hat down 
t h ~  mad could imprcm the increasingly popular camera-cell phor!a 
and iead ?.o similar devices. Mark 8ocko and Zeljko lgrtjacovic, prdes- 
scIrs of c!ectrir.al and corfiputer engineering. have developed what they 
believe i s  a break;hrotigk apprgaih to irriaging w-rsors. which serge 
sonw af lhe same fiincticns as photographic Trim. Their app-wxl, 
involves a rnore eficierx rnerhcd k ~ r  convertirrg iighr. w o  digital 
images char. can he viewed o n  compur,er display srireens 

Zetko Igr$touir wos P?cm b Yi4p5iav$2 ond came ta tk !iniwrsrty of 
Rcchestr:r PO rrrrn his din-tcjrul degree in e ! m r ~ d  and computer engirr~er- 
ing, H e  and Prufescr hcko r i m  hare six insentions at w-inc!s s q e s  ,?f 
the piten? app!tm;bn PEC~SS. 

.......... +ha Tangible Cunrributiotas of Inee~natiaflal 
Graduate Students 

t .2,6,3 Data %uurcas ........................................................... 4,s 

New Members ............................................................. 3 
Federzl Retatlnnn Uptdi~to ............................................... 3.5 

...,yuÎ ____ .... ... .... ..... -.--- ..... ___ _.., 



.... 

?or wclcoine in this countr): Ariather factor has been the emergence 
>f iricreasing conipetirion from gradrme srhaols in  other counrrie,. 
n&dir:g tfiose in Aw.tr.ilia, Camda ar,d Europe. Aiso deeined impur- 
m t  has hesri d3c g r o ~ h  of the "high reel\" serxor of eccmorrrk in 
,hir;a,Wiwan, ai\d India. 

:.robloin. Same have questioned, fCJr example. whether we acruaiiy 
i c e  a short,zse of scienf:sts arid engincers In otir iabot- n-iarket 
:MoowerGcy) While over a t-wiber of years &ere ~EF, been a n  
ncreased reliance or: foreign born scientists :rained in this counrsy. 
iame qijestior; huw serious the problem s f  rleciining Wpiicarians is ar. 
?!ire scho~~ls.As one gmd:~ate c l a n  has suges:ed, can argoe thx. 
h e  best and The brightest wiii still graviate ?.ow.ird che very besc fac- 
.rky in the very best irrstirutions" (Pellj, MIT, for exarople, has experi- 
atxed only very modes. declines in i n t e r ~ i ~ n a i  s t ~ d e ~ .  eriroiimennrs 
n a number C J ~  graduate prograrr:s (AtSl/oad). There is also SOIW 

.tncertairi;y about which parr af the applicant qua!i?y distribution has, 
4mpped the most. A ~ x ~ c J I ; ~ ~  evidence from a nurnber of scfiaols sag- 
tests the greatest reduction of foreign applicmnrs rrny be an-long diose 
east quaPfied. Finally. recently putdished stories indicate rile waiting 
m e  for s:udent visas has been deciining (Pcrrc) and goverrmensl 
iiecisions pn~r;>ise to lenshets clearance rimer: f w  fsreign r?.udencs 
and scholars (US. Deparmcnr. cjt Hsme.land Security). 

af many graduate xhanis .  Even if the declkie in applicarions and 
enrollments wines to an end. the rwmber of Iriternatianal sriiderits 
will have serpied 2% a much ~ J W W  level, Some have argued that we 
[need to "make gr he casen fc.r governnienr2 efforts t c j  cotititerac: the 
decIir,e. ret, the case Cpn riot h ~ i  soleiy or1 the shrinkage of rhs for- 
eign a[Jr;licafir pool. even if it include5 rcnw of che best and hrigtiresr 
xudcn?s sctioais fight s a  hard to recruit. The reductions in fareign 
.ipplications at?d e n r o h m ~ ~  (28 per-certi 6 percent and so on) repre- 
5 ~ 3 ~ .  the "inFut:" side d the graduate sciwo! process. The larger isrne. 
however. i s  what contribu?$.?ns these t z le~er f  foreign studen?% make 
to our society - the "VLK~UK" side. 

8 f  coiin'se. a riurnber of ccntrib!icioris immediately corne to mind. 
Many h v e  argued that a declining interest artlorig American studenta 
in science and enginsering has been courireracr,ed by yotinp, pet-~pie in 
oiher natiorrr who have come to rhis country to s$.u,uby. Others have 
spcken about. the role international Student5 play in developing tech- 
r~oiogical adsancez that help fuel our economy, Marly believe when 
graduate a?.uderris rerurn t ~ 3  their owrr cotintries they actually serve as 
"ainbassdors" who es-?,oI che virtues of w r  ration, C-iswav~, m n e  of 
these c.ori:ribucions. while inipr;rtiwt< are not ea::!? quai~tified of 
measured. Mak.ing the case cHectivdy will require ga?hering empirical 
e r i d ~ i c e  of the tangible catitribtitionj of :nternational gradua:e 4tw. 
denrs. P, necessary qu3ii:y r.4' such evidence IS r.ht It be perceived as 
valid indic&tirm these students provide samething C J ~  s$yiificarIt valve 
:G chis nation. Anocher is tl-12: universities shouid be able to grfier 
:hese dam wirhrjut Hercijlean ej&o:.rs by tl?eir ssfh. 

Were I w g e 3 t  tWo kirids of evidence I think both acceisible arid 
likely tc) be perceived as v2liJ. Uridotibtedlj, other rzrigibie contribn- 
cions share ?.hex characrcrisdc.~ My 5ugpt isons are sirinpiy offe-ed as 
oprior!s to measure ?he "ourptie" side CJf gradirate educaacn br inter. 
nar.iorial students. 

  ow ever^ rhece is some tJncerrLdi?>ty abor!t The diriw?sions rji the 

Neverrhe!ezs, a general sense of c.ori~erri persisr-s in dne leadership 

and deveiupn:ent a! skill. eriabling pragrarn gradmtez to carry our sig- 
nificant ressard?, thus hefp:ig tbit; corirrtry remain csmpetitive in the 
academic world. Equally vafuabie is the resea:-ch p:.ofessars piJrst:e 
themselves in the t~niversig snvircmnent (freqtienriy in partnership 
with their sttident%). In mariy discipilries such work is s!Jr:?irled by 
sirbstarrtial grxm and -:cntiacts. 

I here i s  size a p.iraiiie1 objerxive graduate schools have in tiys 
proci!3s -" nrir-Luring drjctoral progains' repitT;rtiOfiS. Aniorrg the niost 
important bcrors affecting these repixttions is each pragatn's con+ 
plenient of facurry rnembers. Indeed, when the Natioiial Researci? 
a u n c i l  asked their wrsey iqxwrdens to rata different programs in 
a discipline, :he inforn?aTir-v? they received ccnsisted largely of a list of 
facuitj members at each sd~ocl. 

j.nO hoid en to) xhe very best: professors avaitabie. Tnis ,nay seen? 
obvious. bur the irrlport,?nce of this incentive is hard to wereseirrlae. 
Simply p i c ,  it is both in each schooi's intertest and in ctte mtianai 
interest to sustain excellarrce among the faculty. 

we 211 rca1iZe a significanc rromber of facuky n?a?c.bert; a t  The niaat 
presugicms schools, who are p e n  the impcrrrawr respmsibility of 
training cur very best studenti, 'tvxe once interriatianal gr.3dtiate s w -  
deiits at  Ame:.iczn univewTjS. What we do not know is the tnagni- 
tilde of that nomber. It is fairly safe to assurne Ameriwi universicies 
do not lwde  a bias agilirist Amwican graduate students in making xheir 
facuity hiring: aid prarno~an decis:c;rir. Therefore, the preserice of 
former intwnaciorial r;tudenrs in these positions c m  be seen as 3 vald 
indicator of rbeir value in ac.ademe 

In pririciple? ir shrzuld bi! fairly casy ra  ascertair! haw :nany mem- 
bers uf 3 facu:ty have dorre &eir graduate wr;rk zi international stti- 

dens in this ccwttry. Each schoot could canvass :is depztmenrs md 
forward such iribrmation s a  i?ational estimates could be produred. 
While we da ncr  hi>U whar numbers weuid errierge f:-o:n such a sur- 
ve}~ dara now available at :he University of Rochescet provide a t  leasr 
sonif hint of w h t  the findings might be. 

The uniuersiv maintains a kjr. of pro.criem~s with Rochester Ph.D 
degrees wha t a c h  in "top 25" docmral programs arid s c h d  
I~ecp:!iw~~.rrcJchaster.rd~l'grads~dies~Ph~s.!Icml. ( I  call diem aca- 
demic !eaders" for want of a better term.) For the purpose of this 
exercise i focus on  severai disciplines char might be perceived 3 s  mast 
directly iinked :o &e natiorial inrerest. To the STEM fields I add eco- 
tscxnics and business administratiorr, sinre rhe latter pmgnms train 
facuicy rrreinbers who wiil teach friritre generatioas of business $??.in- 
agws, :ijisnClZ ar:dyss. and others central to ?he wariiings of the 
ecunotq,  I do fioc nww to shorrcl?ange the hum.wit~ies and other 
sociai sciences. At 8ochesrs.r. far example, v.ie beliese grxduatez of ?he 
miversity's EaSttTiaCi ';chOCt of f?usic prwide sigrlifirant rangib&? bene- 
f i ts  ta the riarion. Hawever, the arguiwrit upon which iheii- inclusiori 
would be based mighc be iesx obvious t n  some and would possibly be 
a clistractmn from $?e n-!aitn point of this e.xertise. 

h - r n e r  interrrationai st!Idet?T:, now on the Rochester "kader list" 
c.;-J~w from 2'3 diifere!lt ccuntr~es.  Whiie hdia i: the mest frequent 
nariun of origin, 2 nutyher of others have noticeable coriringents 
Chinz. iialy. Knrea. {si-aei, PoIar?d and Turkey. The Qble uri page 6 illus- 

ai origin and fact i iq  rank .xcrusa 
ry listing is iinnited to use 

Rochester graduate. There are twice again .IS xany graduates nsr. in 
the i3bie. The tnr.,si presrigio!ir arid largest Ainecican univF:<sll.ies. of 
t c ~ i m e .  haye trained t w r e  faculty rneinbers. but aggreg3te natio:ml 
d a z ~  migk  weii rei! r.he %arm sxclry as emerges f:-o:n? :he gnibfersiTy of 

.,. 

c 

Ai': of this suggests universicies have a seronp, incein6ve to recruit 

an aaylur measure. 

- .  

R0chi:ster- -!-on ;;&q 
........ ..... Y ...... ..... .... .... -_._ ._-. ..... 
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i cotripretiensive srudy OS 
iighiy rarrked drzcroral prc- 

:encage 3 chird this size, ir. 
hCotJtd rightly be seen 2% s i p  
iiRar3r. lz appears former 
nteroaiivnal grarfuxe $til- 

3e:m n i q  well hx~e a sub- 
;antiaf role iri training 
knerica'5 besr and brightest. 

:auld qt~afi:iq r.he ;nagnirude 
?f :his positive rmpacc. 

irZrW LJr; W:?h 3 per- 

4 sllrvey of graduate schuuls 

c)eW2lopitsg Ilsraovations 
Valued by the Pllfalk 

Research uniuersirics are 
hn ii:?.ejpl parr of this natio:~'! 
economy. For exarn!ple, rhey 
tm be &e lwges?. employeri; 
I?$ corrirnurrities GilKSidt? hr@? 
cewai cities, More impr>r%ritky, They are &en the venues in wh ich  
new techiaoiogies and ocher i:iseneinns grow put of research prajeff.~. 
When mccessh:!, these innovat.ions rwet the market :est of value 
$e.. rtiere is a cfen>a:id icr the new p i -od i~a  that wiil generae-e signifif.... 
cant revenues). In a very real sense, these x e  the rangible conrxiba- 
cians id rha rerearchers whc; rrt?aie new knowledge and producs. 
While &ere is mine arnbiguiq a b o ~  the proper rok rjf die urriversity 
(e.g., the appropriare rriix of basic and applied research) m3sr schools 
now t\we afiirei that encrs;:.age md h c i h x  ?he dwelopmen: and 
di4fusio:r C.,f such innavations. 

c ~ l '  ideas and a con:t-m;riai xcess  xo them. For ihn mast part. howewr, 
the inceritive to develop new tethnaiogies and ortier inventions is tied 
M some form of o ~ n e r ~ k i p  (af the inteiiecxuai rap 
sion, some atnntrnr, 91 secrecy. The wmvship righrs typically are real- 
ized Corough a parer.: issued by the federal government. The :-weriues 
grier.?c.es.d by inventions cfren a:a in $.he form d ketnsing agreements 
with prisate c.ampa:iies. In some cases, a :iew (srsrt-up) company i s  
fcnned in order to realize rjie economic value of ?he ir!riovarion. 

Thwe is a multisxage praccss rfirough which gatenr righs are 
granted. In the f i rst instance, a dizclusure ol' inverrzian is sl;bmir.red by 
the research t.wn: r.a an oiiice in the wive:. 
approval {based on rcientific iwrit and potential cotnnwcial value:), a 
pacwir appiicaciorr i s  prepared awl sukwitted. The V.S. gwir'rrniet?t 
then decider whether ra i s ~ e  :ha parer,. 

'The Unbfer%lTy n?f Raciwsrer submits r-nany parerit appllcatioris 
each year and ieverai px.e:m are issued ~ C I  :he ttn:vt:rsi:y by the fed- 
eral ga+r:rnrrrei?t. Rochester's iicensing revejiues rank arfiot~g r.ke :.OF 

ren uniscrsitics :rr :be tiation (8lumenstyk). Sirice the specidcarion 
"i;wentars!' [:he research c,cllrn members) ':s reqaired ot1 both l n \ ~ ~ -  
f : ~ n  disciou.ires and parer.: appiii-acions. currenr rt-:tc;r& ai the univer- 
SiFy allow us rr?> .wws the i dc  of ir.:ern.itionai graduate s:tide:its ir! 
the proccis h r  :r:irisiates ideas i n c . ~  rhings oi acigible saiue r.is rho 
pibiit. 'The clnluersiry's <.Mice o!Tzchno!agy Transfer has provided the 

The tuadirio:ial .ipproarh of aczldeniic w w k  i s  :o h a w  3 f i l e  flow 

cn':zen. S'::ite the bepnirig of 2000. roughly 2 third of the pr.enD 
granted to the Unisersiry of Rochester have had at ivzj~ one foreign 
::ivenr,or. 

k i s  not clear what  the besc rneasilre of internationa! graduate 
stucfer.:s' contribu:!onr to the discnrery and development of innova- 
tions might be. However, che simple percentage figures offered here 
(based on daca easily gathered) suggest tkc contributions x e  substan- 
tial. A i?ationat su:wy of research universities woc~id provide smne 
sah.&le evidence on  chis point. 

Cnnclusicrn 
The cmtributions c;f internar':onaf Ijt3dtiaFe studens are widely 

beiieved to be substantial (ar !east in the academic wrirldj. The decliri- 
irig presence of rJ?ese studenrs ir; applicant pools and enrcjflments has 
aiarrned many. tdowevw, &sen: Cr,n?e d i d  evidence indicaring a con- 
tinuation of this partern wnuU be detrrmeritzl to the natiorial interest. 
it. way De hard to make the ca5e :h.?r. governnscnral rzfficbk jhuuM 
rcFoncf aggressisefy to tile chrear. In fhk, regard, empirical data 
we.wilring randhle ccntribuzians (Fhe ourpur. side) might be of great 
help Pcr the academic cainmuni:)i. This explorarary e.xerrise, based on 
Lkisersif.y of Rochester dar2- suggests s1:r.h ari approacl? would be 
both feasible and effec:ive. 



Lac 

.-I -3 -. Noruinations are berng accepted for membership on the <,bb Board af Dirt?ctars. If you are interested, or 
if you wuuld like 10 nominate a colleague, please contact: 

Page 7 









Research Deiayed, Research Denied 
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Dear MI-. Lopes: 
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Professor md Director 
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Please see attached 



I n  conclusion, 1 ask that B1S not adopt these prcpsed cl-tanges to the Export Administration Regulations. 

Sincerely, 
'Teresa Lyons, Resenrch Administrator 

< -  

........ ............... ........... ........... _II ..... .......... IIx 

O F  F A 















Sincerely, 

















.Tune 22, 2005 





.. .. . . . 







The University c3fa'jrginia is c,ornmitted to ensuring coniplirtrice with expori control laws and preserving 
natioriai security. Even t.hou& we carmot predkt the exact number of expow licerises required, given the 
size oC the foreigra stradent arid scholar poptilation at xhe t!niversity uf Virginia, the proposed ckanges to 
export liceaise regulations wuuld clearly place ii heavy burden on our institution and would dramatically 
change the way the University pixsues diindamental research and education. 



Date: June 23,20Q5 

To: The Monurzble Peter Lichtenbaum 

Fax: 202.482.3355 

From: Nafinnai Council un international Trade 0~;vslopntent 

PLEASE DELIVER THIS TO THE ADDRESSEE rnU\ jE AS SOON AS 
POSSIBLE. THANK YOU. 

Deemed Export comments  
RBN 6884-AO29 



June 23, 20135 

Dear hV. lichtenbaum: 

The National CuunciI un International T'mde Baveloprnent (NCITD) is pleased to 
respond to the Bureau of industry and Security's (srs) request for camments on 
proposed changes to the Export Adrrsinistratlon Regulatisns [EAR) that would change 

deemed export rule.' 
significantly the scope 3rd application at licensing requivernenls pursuant to the 



NCB'T'D Deemed Expsrt Corrlmenls 
June 23,2305 
Page 2 os 5 

"Use". (Ail categories and Gensral Teechnolagy Na%e)-bAeans w s  
.,.-.,, sf "rase," such as: operation, instailation (including on-site installation] 
rrraintertance (checkiqj, repair, overhaul, Q% refurbishing. [Emphasis 
added]. 

Whiie we agree that replacing the word "and" with the  word "of  in 3 772.1 d the  FAR 
will help to ckwify any rnisuriclerstancfing that may exist regarding the definition of the 
term "use", we do not believe that addirig the phrase "all aspects oT' accomplishes tttis 
gsal. in facf, in our view adding the phrase "'ail aspects uf use" is duplicative and 
unnecessa~j. Therefore, if BIS chooses fa modify the definition of "use", we 
recommend that the wards "all aspects of' be deleted from the prop~sed definition when 
it is published in the natice of prapasecf rulemaking. 



Requiring U.S. arganizatians to appiy for a deemed t3xpmt Iicense for an employee or 
visitor who is a foreign national and has arxess to dual-use technology and happened 
to bc born in a country where such Zechnoiogy transfer wsufrd require an export s'icense 
would lead ta a significant incfea.;s in the n;imber of deemed export ficenses, will be 
difficult to implement and wilt not -materMly increase national security. AS a result, 
NC178 believes that such a significant charlge in deemed ~xpori licensing policy is 
urlnece$saQ' and shczuM be reconsic?er-eij. 

The cimrrent practice utiiizes: by NClTD members who are engaged in the production Q F  
products using controlled tt9chmiogy and employ forsign nationats3 is to inquire intu the 
current ci:ixmhip or pernmanent residency of such individuals and tu request 
appropriate docunmsntatian about their citizenship and pemanen! residency status. 
Suck documer~tstiun is relatively easy to obiain and alluws the mrnpany to rnaintair. and 
implement an effective internal expsrl compliance program. Appropriate [icensing 
decisions can then be made on a case-by-case basis after 8 review of the 
ducumentation. By contrast, to jnplernerrt the pruposed c h a n g e  in deemed export 
licensing policy, U3. companies would be required to inquire into the place ob birth sf$!. 
forreigr, waticmak empiaped by the  ci7mpany or fop those who might receive csnfro1311ed 
kJ,S fechgto10gy6 In order to corripiy with h a ;  deemed expart provisions of' U,$. law, a 
company woufd have to obtain documentation (it?,, a birth certi%mte] and keep such 
infcrrmation ~n file to support a fxeign national's response. Birth certificates are often 
very difficult to obtain. Moreover, corrrpanies that employ foreign rrationafs in their 
overseas subsidiaries may not be ai-ite to legally obtain siich infarmaticrn due to privacy 
laws that prohibit the  release of s:rch indorrva'tian to etrnpfoyers {see, e.g., the 25 
countries of the Europear-r iJnir3rl). This is particularly pmblernatic with resped to 
deemed reexports. 

In addition, we helleve that the  proposed change irr deemed expar% iicetnsing policy 
would cjrea!By Increase the licensjisg hurdera on industry ~vithc~ut materially contributing io 
or enhar~cing U.S. tsatic1nai security. i h e  OiG's report suggests that B1S's current 
deemed expart licenshg policy ha6 or may lead to dual-use technology f a h g  into the 
wrang hands. However, the QIG f & k f  to provide any exmples ob actual cases i.r 
which sensitive technalogy was provided $0 citizens or perrrtanent residents sf ceut-rtries 
r3f concern in the L 1 3 .  arid then transferred to their cauntry of birth. In addition, BIS has 

. - 
... 

a 70 Feed. Reg. at '15,6I18. 

request tha1 in the ANPK BIS d e f m  the terrn "fmign national" in the *DefinitiQn of 
Significantly, the EAR daes cot define the term 'Yareign national". We Sherefwe 3 

Terms" section contained in @ad 772 af t$e EAR. 



Rfe also note that, En ow vkw. the ct?sts of inipiernenting the pruposed change in 
~icensing poiicy (increase in nlmrnirer CIF license ~ippilk~iti~f-ts, ~equires redisions i c ~  
campliance programs to cagiure additional employee data, ek.)  bvi# significantly 
clutbveigta the associated benefits of ',he policy change, bVhiJe WE? are unable to quantify 
the number af new licenses that may be required under the proposed revision to the 
EAR (due to the difficulty in cjbtaining catrntry of birth informalion f ~am employees since 
companies do not maintain s u c h  information in the r?nrr?-mi course aP business), we 
respecffufly suggest that 81s is betw off directing its eff'csi-ts elsewhere. For exarngk, 
devsting funds towards educstirtg those campanies and organizations that are unaware 
of the deemed expart pro~isions of U4,S. law is Iikely to prevent R I C ~  illw~al tachnology 
tmnsfers than requiring emplayers fa srrbrnit deemed expart license appr'ications far ail 
ernpltlyess with access tr, contr~i3l!ed technolagy that happened to be born in kan, 
Similar@, bringing enforcement actions against companies arid organizations that 
choose to disregwd the deemed export requirements is aka likely tu yield better resuits 
in the battle against iiiegel teehnolagy tm~sfer -~  

Finaily, it should be noted t9at !he ANPR does not address wheiher both %he country of 
birth and the country of citizenship or permanent residence will be anaiyred by BiS to 
determine licensing t-ecjuirenimk QT whether the analysis wili simply be limited to the 
person's country of: birth: As;sumir?g rbat the  propased policy change is implemented, 
NCIT'D believes that the totality af circumstances Qe.g. , length of most citizenship or 

before any  deemed exp~rf licensing decisisn are made. 
psrmarrect residency, ccsntacts WE?! countrj cf birth, etc.) should be considert3.BS by E31s 

* * * * 
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RICFTD appreciates this apportunity to sub-kit these ~amments on fhs proposed 
changes to %he deemel: export licensing layuircmsr\bs and policies. 9L%k trust that BIS 
will consider these corniiients in drafting the notice of proposed rulemaking that will 
contain the specific changes to the EAR that are contemplated. 

Michael J. Ford 
Chairman 
National Council on international Trade Development 

PRGF BF; 
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Dear Mr.. Lopes: 
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Mr. Alex Lopes 
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Dear hk. Lopes: 





FROM: 

. . . . . . . . 





1 r e ~ ~ m n ~ e n d  that the Department o f  Commerce take a step back, irsa}oBve the 
Oi'ice of  Science and Technology Policy (OSTP) anif the academic research 

protecting tlzc research enm-prise khat hm helped build it, 

community in galore dialogue, and cOme UI? with an approach that will protect 
ous cc.tmpet.itive edge in advanced technologies while at the Sanx time 





Frank Witter 
Associare Prol2ssor ol: IS'X', Psychology, arid Computer Science 





Siricere l y; 



ZPear Mr. x..oges: 



Dear Sir,  

Sincerely, 





i recairnrrrerad that the Depa&~ea.t of Ccmmerce lake a step hack, insalve the 
Okfice of  Science and TeckmAogy Policy (OSTP) and the academia: research 

our cr?nipelitia~ edge in ad-vanced technologies m.hile at t.he same time 
protecting the research enteq>rise that has helped build it. 

coanmraaity in more dialogue, and come up wit11 an approach that wiri g?rotect 



Ladies and Gentlenzen: 





1) .S Xlepartment o f  Comnzerce 
Bureau of Industry arid Security 
Regulatory Policy Division 
1.4tfi and 'I%misytvsnia Averiut:, N.W., R c ~ m  2.705 
Washington: D.C. '20230 







... . 



.. ... 



. .. . . . . 



A. S. Grader 











Very truly yours, 



To Whon1 i f  May concern: 



. ,. 



. 





STaaik you for yow careful consideration nf these aid all other snbnsitted co~ninents. 



.. . 



.... .. _lll .................... .. l_ll___,_ ........................... I 

....... ................... 1_1_1_ - ........................ I___ ................... l_l_ 
WRKPUBY e mvIs A ~ R W  i.m A.W~;S I swm . wxsim sm w m  . SAX m w s c a  ......................... ~ . . ~  ............ l____ll_._ ................... .......................... ..- 

... 



... 





.. 



___._._____._________________.____.l____...... -.- .............................................. II__ ______.  





___ ......................... .. p._l_l_______l ................... Y _- . ..............- ...................................... _____ 
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Re : Cornmerits on Advanced Notice of Proposed 
%&making regarding the Revision and 
Clarifications of Deemed Export Regulations 
(70 FR 15607 and 70 FR 30655) 

Oear Sir or Madame: 

AMI :  has beers the national voice of the international WIde rommunity since 1921. 
1% irnlqwe rate, speaking for both importers and exporters, is driven by its broad 
economic base of manufacturers, distributors, setaliers and service providers. With 
prnanotion OB fair arid open Crade p o k y  and practice at its core, AAFT speaks to 
international trade, siipply chain, export controls, and customs atid border protection 
issues covering the expanse of legal, technical and policy- driven c~ticerns. 

As a representative of private sedor participants engaged in and impacted by 
devdopmer~ts pm-taining ro interriational trade, natlnnai security and supply chain 
secu rity, AAfX is Seepiy interested in the proposed deerried export regulations under 
consrderation. What is more, a t  the appropriate moment, we hope fa assist BIS 
consider haw best t o  serve and advance the interests of' homelacd security in the 
United Stales. 

As mch, & E X  urges B E  to reconsider aviy deen-ied export rulemaking until a 
g r j v e r n m c r i l : ' i n d u s ~ r ~ / ~ a ~ ~ ~ e r ~ i ~  carisenstis is reached on v41at is to be r;ur~tralied, to 
whom, arid far what reasan* We believe that this coriseiisus, whit:t-~ has been the 
isackbnne of: effective export: control legislatiarm in the past, dces not ixrrerttly exist in 
order ta Form Ihe  basis of effective export controls in this area. 



compliance, their curnmentc, --. and OLIPS -- stand for the propsi l ion that the 
proposed rulemaking is a problerriatic 'refinernent" of a coritroi regime, and that 
there has been no dernonstsation of a compelsing need for this new rule. 

Many of the cotnpanents of the proposed rulemaklng are prableniatic under U.S ,  law 
and the laws of the coantries within which our mernber srganizatians operate. 
Dernariding the coantry of birt-h of a potential ernplayee offends niany state 
employment discrirninatiort mandates, arrd is not geriewlly ac.cegtable under  the laws 
of most indiistrial nations, Ploreaver, there is little iriforrnatian avaiiabk to incl1cat.e 

inappropriately t.ransfer contrnl!ed technology. 
that ethnicit\/ is in any W I ~  linked to a p-opensii-y t~ ille~~ally acq~i1t.e and 

NatioiaaIiLy Is a strong standard of a person's allegiance tu a pari-ictilar nation. The 
example cited in the Federal Register notice aF a persor:. barn i t? Iran who has 
established p e r m a n e n t  residerlcy or citimeidrip in Canada  dues not provide a 
compeiiirig reason to change the cu r ren t  requirements. By the logic of the proposal, 
a C:ac-radian born sur) or dairghter of the Iraniaur barn Canadian citizen would pose 
less of a risk. than the  Iranian born Canadian citizen, 'The proposed ruie does not 
indicate that this  new standard will be applied to US. pesmanerrt resident aliens or 
naturaiired citizerrs: it should state as much. 

En line with the fairndation of U.5. export control pslicy (the balance between 
national security and national economic vitality), we also ask whether the 
trerurendous burden placed upon our nlrembers by the  proposal is warranted in light 
of the trade cwmmunity's view that BIS has riot demonstrated a compelling need for 
entiarmA regulation, Many of sur members riot only tmde with, but have operations 
Fn at least one of the "coiintries of concern". The bcrrden upon their domestic arrd 
lnterrxtionai operations must be halarxed by a strsng showirry that the more 
draconian proposed rule is warranted by clear evidence that increased stringency of 
deerrwd export regiilatirrrn is absolutely necessary, especially since deemed export 
contruk are a Cur!9res.7jonaily-cjs~~~o~~d tmUatemi contml, riot supported by any 
legislative authority, ov1oreover, ME1 belleves that an expansIof3 of the proposed 
deemed export rules is inappropriate when the tr.% export control regime is 
currently adminjstered tinder erriergency authority rather tilan Coiigressiofial 
reauthorization of the Export Adrnlnistration Act, 

Uaemed export licerising data made available in the OZG Report and by BXS do riot 
indiatz an increased threat. HI? W04, €313 ncrted i ta  its Annual Repori that it 
reviewed 995 "deemeci export" kenses, representing h?h of sll licenses subrriitterf to  
B E ,  with 7E i0  of sisch iicenses being for CIsirlese or Rmsia:i rrationais, Only soia of: 
thew "deen-reii export" applications were returried without action for additional 
infc:wnation zjr were rejected, resulting in a net rEjection rate at 1%. It is fair to 
w o n d e r  x h y  the approval rate of such applications is so high when the threat is 
considered so irnrr:en.re and Is slieged t o  be in need af more stringent control, 



Finaily, a preliminary review of open source materials on threat and response from 
the U.5. Governrrient entities responsible for counterintelliyerrCC3 f a h  to provide a 
clear indication of a sufficient, tarigihle threat, While there are ample descriptions of 
lilega! technology tmnsfers by third parties and examples cf industrial or state- 

’ spansared espionage, it tias been cleady established t h a t  there are sufficient, 
stringent laws in place to penalize the farmer, and that the latter is not the proper 
subject of export contrd regkiiation See, the 2987 Allen Report a t  page 1%. 
i\iIoreover, the adverse effects nf the. proposed regwlatlun threaten robust innovation 
and academic research, a subject cf cmcern to our members, See, the Corson 
Repal? (19132 and 2984 update), NSUD-l89 and the r ~ e n t i y  ~ l e a ~ e d  white paper of 
the CSIS Cornmissioci or? Scieritific Communication and National Security (June 
2005). Additionally, AAET believes that the  Fii?di,\gs cjf other fmkra l  agencies do not 
support any need for the proposed mIe* First, a recent reprsrl: sf the Office of: 
Natianaf Counterinteiligel?ce Exectitive found that there were no C ~ C ~ B S  where Foreigri 
errrpiayees were re nsible fa- stealing controlled IJ.5. goods or technology during 
20114, t h e  period reviewed 113 the report, See, Anriual Report tu Carigress on Foreign 
Ecannmic Coliection and Industrial Espiocaye ... 2604: Office of the National 
Counterir~kelllgence Execrrtlve, at pages 2 - 3! 6 (April %Or35)I available a t  
http ://ww.bw. na~ic~govfpu bl icat : ions~; lwports-s~~e&~~~s/re~o!ts~fecie . . .a l f j f~~ie-~0~4/~~ 
ciednnual~’~20repo~-%t:l0~-~.No~o~erPage~~b?dd, Secund, in the flrst eight months of‘ 
FY’115, which began October 1, 2004, BTS officials repa@dly e>cpect nearly a 2 W o  
decline in the number af deemed export IIcense appdications tliey wili receive, 

It is our understanding that, regretabiy, ti?&? proposed ruienakirig wither furthers 
the objective of repzirirq the deemed expart reglniep nor does it respond to actual 
accumulated experieisec gr: the nature and mect:.anisms of the i k i t  technaloqy 
acquisitlor? threat. 

i4fe remgn\z{3 that the instant rtotics is a pl-e!iminary step to e f f ~ c t  modifications in 
the deemed export process, ~foweuer, irr light of the siyrliflcant, substantive issues 
~vl-tich do n ~ t  favor the proposed rerriedy, it seems m l y  prudent for 51s to exercise 
leadership and Cali for  an expeditious revisiting of the foundations of deemed export 
regulation by ail eonstitiitents: industry, academia and government. 

Absent thougfitfu! consensus, Eeyislation will remairl stagnant: and regulation wili be 
piecemeal and irreffective, thereby placing an urtrrecessary burden on the t rade  
community, Ihppily, c a n ~ e n s u s  has been expeditlowly and effectiveiy bulit in t h e  
past: the 1.976 Bucy report arid 2957 Allen report were both cuick and 
~ompretiensive~ and served to guide both focused legislation and efficient: regulation 
for years. AAEI: believes t h a t  the leadersftip of‘ €315, t,he [lefense Science Board arid 
the National Academies of Science could again address the issues and plavide 
Congress arid 9x5 with tiniely, appropriate guidatsce. 

3 



AAEZ supports l‘ulfiliing this CGwse oi: action by withdrawlrig the proposed regulation 
aiid redrafahg a rule after a consens~is has been reached on the least irrtrusive 
!-nethod of cuntrollitig the export of truly critical technologies, AAEX appreciates  the  
opporriinlty to conirtient: on this natice of proposed rulernaking, 

cc: M ~ l t ’ i n  Schwechter, Go-Chair! AAEI Exprrrt Compliance & Facilitation 
Committee 
Phyliss Wigginton, Co-Chair, AAEl Export: Compliance Rr Facilitation Comi~~itke 
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'U.S. i 2 W Y  general ly prohibit questions regarding p h x  u E  bin11 or immigration status 
other i l m  asking i n  persoii is eligible to work in the United Stares. 
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81 f. Alternatives 







..__.........__. 111 _II __............ lll_ .....____...._ __I _...._.... I__ .I......____... I__ _......____... l_l_ __...__.... _I_ _..._..... L_I __..___. 

Dear Mr, Lopes: 







Sincerely, 



Dear Mr. X.opes: 

I 









-would have SC~-~OUS, negative impacts (p. 9-1 0). 
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Foreign siutieiits and scholars wj1.I not want to c o i m  tiere if it i s  uncer~ain whether 
they will be granted licenses to pursue the research in which they are interested, 'The net 
e&ct WQUILI be to ac,ce~erate tjie already woi-riso-rne migation of talented ~ ~ e i . g n  stut~ewts 
to Eirrqe and Asia where h e y  wit1 not be similarly isolated and constrained. Leading 
science and teclinologies will be developed overseas wlaere, basic research cm be 
canducl.ed in a fi-eer envi.r~~nnient. In the end, the qual.ity of university-based r*esearch in 
the U.S. will suffer. hi tlre icmg mn, this tack of new talent would ham iizdust-ry and the 
military, which arc: equally dependent on university research. 

4 



The tools of scientifk research are both extremely varied aid variable. The tools 
chmge on a day-by-day basis. Avenues of pwsuit and, therefore, licensing aeeds catmot 
be predicted inYadvawe. I?,.esearch agendas do not have the planned goals arid schedules 
fisi~nd in industry. Significant advances in fundamental research arc csfieri serendipitous. 
Scientific research could bc paralyzed by ?.he raeed io s t q  and ask. what equipinen4. and 
rtlsnXj4.ical methods wit1 be rrs&d and which researchers are ke~ised to use them 



6 



Similarly, insecurity on the part of f’uriding agencies .will likely cause them to 
exercise an excess caf catttic3.n and ii~.chU$e controls as pad o f  stmdarxl coiztract terxlas 
witkoui realizing the profixmd i-rnpiicatioris -- the resultarii loss of firnda-r\enia% research 
exemption, We are already seeing ihis over-reaction masrifesied Iri star.rdard contraci 
l anp iye  for basic research agreements that would restrict publications and the 
p.rt3cipatlun of foreign natisnals. 



8 



Xn additioa to the cusi of classification will be the costs of purchasing, installing 
and imple:menting sophisticated security for 4,500 laboratory rooms? creating the 
infiastnictrrse needed to manage user access, preparing license applications (which we 
Jzave been advised by i i~di isu-y may take ? 0 or moze person hcwrs per item by the time 
one gathers th,e infor-maiion, verifies it arid suar3rt3iis it)? and administering and tracking 
ihcse cosnp1.i ance elhrts, 





1. I 



"If the sale uf ..' eguipn@nt is open to a41 members o f  the public, th.en any 
techolagy that might be transferred i s  deemed to be publicly available under Past 734 of 
the EAR and, t83u5, no% ~~tb jec t  to these Regulations, .,. 'xthus: the mere inspection af the 
e q u i p m t  docs not. raisc a deemed export issue," 



(Z j  readily available at libraries opcn tn the public or at trriivcrsity libraries 
. . .  

13 
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likely be 





June 24, 2005 
Mr. Alex hopes 
U.S. Departrrierit of Commerce 
Bureari of industry and Sec;nrity 
Regulatory Policy Dlvisiun 
Room 2705 
14th & Pennsylvania Paveawe, NtV 
bVashingtun, DC 20230 

sear Mr. Lopes: 

%/e are writing in response to the request for comments in the Acfvarice Notice of Proposed 
Rulerriaking (ANPR) published in the Federal Register on fkSarch 28: 2005 (RlN 0694-AD29). 
The AMPR seeks corrirnents on a number of recot-lrmendations crsntained in the U.S. 
Department of Cornrrierce Office of inspector General (OK3 j Report entitled ”Deemed Export 
Controls May Not Stop the Trarasfer of Sensitive Technology la foreign Nationals in the U.S.” 
(Fi~ial Inspection Report No. IPE-16176-March 2004). 

According to the National Science Forrndation? in 2602, iaiternationai students who were not 
US. citizens received 58.7% af all doctorates awarded in enyirieering in the U.S., 35.4% csf 
all doctorates awarded in the physical sciences, and 18,0% of aSI doctarates awarded in the 

Many of these students slay in me US. after rxxnpIetirrg their siudies, 
contributing significantly to this country’s scientific productivity and economic deveiapmeni, 
and in order to help the U.S. continue to compete in these crucial fieltls, universities need ta 
encourag~ non-residents to eome to the U.S. to study science 2nd technology discipiinese2 

sciences.’ 

We believe tbat the  unrnodified irnpfernentatiori of the QBG‘s recornmendations will have 
severe ctmsequences on the  econamic and scientific cornpetitiveness of the  United States by 
carrtinuing to make it less desirable far the best and brightest scientists and engineers to 
come ta the U S .  to study and remain in the U.S. to innovate. Additionally, itre success of the 
United States system of higher educaiion is predicated in large par3 on the openness and free 
communiraticnn arnong scholars within arrd outside tbe United States, Part of that 
communication involves schotar exchange and cullabomtive work at institutions around the  
world Progress in science and engineering is as deperident on foreign scholars being able 
to visil and work urrfettered at U.S, academic institutions as it is on ibe ability of US. scholars 
tu work in similar circumstances at foreign institutions. We are concerned that the proposed 



changer; in the Export Administration Regulations (EAR) will have a c:hil!iny effect on 
scholarly exctra nge, 

The tristary of the Nabel Prizes offers a quick illustration of the impact that restriction of 
foreign nation;xls from sensitive technologies corild have on the ecoriomic and scientific 
competitiveness of %he U.S. Of eighteen Nobel Laureates who have had an affiliation with the 
University of Pennsylvania prior to their award: five were foreign born and nine of nineteen of 
their coIBaboralors were also foreign nationals. Nobel annals are replete with similar 
examples uf international collaborations. We believe %hat the proposed changes place such 
collaborations in jeopardy. l k  is true that the proposed change would not prohibit certain 
exchanges of controlled lechnrslrsgy , and only require application for a license from the 
government psiar %a condi~cting such exchanges of controlled tecfinology. Hawever, requiring 
individuals or universities to apply for licenses prior to the excharige sf siicla contro8led 
techt-~ology illustrates a serious misunderstanding of how the scholariy process of 
fundamental research occurs, and is largely impractical. 

Apart from the problem of scholariy exchange. institutions such as the WniversiQ af 
Perinsylvania draw on the best and brigtitest students from the U,S.  and frurn around the 
globe to move science, engineering and birsrnedical research ahead irs future years. The 
United States‘ next generation of scholars and scientists will be trained at; institutions siuch as 
Perm. Limiting foreign studerits’ access to frrndanrental research where 6:ontrokd 
technology rnay be involved is problematic., For an undergraduate research project, waiting 
an average of 45 days: in a h@St case scenario, to obtain kmrance Or denial af a deemed 
export license is impractica!; half af the semester or more will have expired before any ~ ~ r k  
could be done, As a result, this approach to sca’enlific training will wither becxiuse of 
brrreautxatic impediments. 

The Depadment rriust carefdly weigh the economic and scientific irraplications of the 
impiementatior-i of the proyased ct-sanges, and whether a signifirant economic and security 
risk is posed in not implementing the  proposed changes. The 0 lG repost does not cite any 
specific example where national security was or might have been undermined because a 
student obtained non-public; information about the use of equipment mi campus as pad of his 
or her fundamental research. 

With respect to deerried exparts, the University of Pennsylvania does not think the issue here 
is whether the word “and” should $e char-rged to the ward “or” ~ F I  Section 772.1 of the Export 
Adnrinistratiori Regulations (EAR). She University believes the issue is whether the sharing 
of non-public technology about a piece of equipnient in fw-ttierance of research that is exempt 
as ”fundamental research”, strclrild or should not require the University to apply far a deemed 
export license if the recipient sf the noa~-p~&Aic technology is a foreign national. We 
respectfully disagree with the 01 S’s interpretation; the ~~~~~~~~~~ believes that the transfer 
of rrUS09’ technofogy related ta ~~~~~~~~~t to a foreign nat’sonaf, in ~ ~ ~ h ~ r ~ ~ ~ e  of 

~~~~~~~~~~~ research, has bean and shoeeDd continue %;a be considered part of the 
~~n~~~~~~~~ research itself, and, therefore, rast require application for a deemed export 
li=nse. 



Mr. Alex Lopes 
Page 3 of 9 

At the University of Pennsylvania, we have appruxirnately 3,500 foreign undergraduate 
s tudents ,  of wfiich approxirnateiy 700 work and stridy ira the engineering and science 
disciplines that most likely wouW be impacted by a n y  change in how BfS interprets the 
fundan-sental research exensptiorr and when a deemed export Bicense is needed, Penn a$so 
sponsors visas  for approximately 900 other foreign scholars  on an afanual basis. In additiorr 
there are a substantial number of fareign-born faculty and visitors who wautd need  to be 
tracked. If BlS were to adopt the OIG‘s remrnrnendakians or) the  fransfer of “use” 
technalagy, the University’s adrrilnistrative burderrs would include t h e s e  individuals as well. 

At a May 6, 2085 public nreeting a t  the National Acadertry af Science,  &Ion. Peter 
Lichtsnbacem, Acting Under Secretary,  Bureau of industry a n d  Security (BIS) at the  
Department of Commerce, said that, although foreign natiosrais from anbwhere in tiis world 
conceivably could be required to abtain a d e e m e d  export l icense before  being permitted to 
“develop“, “produce”, or “use” controlled technology on a cmiversity c a m p u s  (depending an 
the ECCN classification), Dl23 was partictrlarly concerned with individuals from China, Russia, 
certain former Soviet Uniari countries, India, a n d  the  ”T-6” countries of Cuba,  Iran? North 
Korea, Libya, Sudan ,  arid Syria. As an example,  therefore, as of ApriE, 2005, the University of 
Pennsyfvania had at !east the fobwing riurnber of students a n d  schoiarsipost-docs who, to 
the University’s knowledge, were born in the  foilowing countries: 

China 577 individuais 
India 546 individuals 
[ran 23 individuak 
Russia 58 irldividuafs 
Ottisr countties rnenticmed 

- s hrcients/Ss;holars ...... - -_...... I 

at least 37 individuals 

Thus, in considering the time, effort a n d  costs invuIved in csnnect isn with the proposed 
changes  BIS is considering, t he  University knows of a t  least: 2 150 intlividtrals it would have  tu 
assess, from countries the Acting Urrdersecretary highlighted (which, of course?, are not ail of 
t he  countries that need  to be checked wider tho existing or proposed amended  EARS.) If the  
University is swccessfrsl in its efforts to attract more foreign sctrolarr; to study anci teach at 
Penrr, this rrurriber will rise in the  curning years. 

It is itr-rpossible to predict in advance what labs any  of: these 115U-t. iridividuais might visit 
whiie on campus ,  even  if the University k n e w  where the  individual was anticipated Lo spend 
rriost of Baisiher research time. Of course,  it is aBso impossible to predict in advatace whether 
contralied tecf-onokx~y abrsirt ( ( ~ ~ s e ~  of eyuiprnsnt might be transferred to any one of t h e s e  
individuals while carrying out research on campus. Seause what constitutes coretrolled 
technobgy c~Wen car) differ under the  ECCM: depending upon the rwtionaiity of the individual: 
one approach ta cornpiiance might require the  University to seek, in advance and 
proophyiadimlly, a deemed export license for each of t h e s e  1 1 SO+ individuals (and repeat the  
process each time an iiidividaiat transfers from another urriversity, visits from anottier 
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university, etc.), for each of the labs on campus where there might be any cc~ntrolled 
techno~ogy, 
process woulc% have  to be re?peated annLlally. w e  cas3servatively estimate the cost to the 
University of this process to easily approach $lMh4 a year  in added staff salary and benefits, 
We also asser t  that tkois approach woimid require a significant adrriinistrativc burden not 
justified by the hypothetical risk identified, 

Since the deemed export licenses usually last rao longer than one year, the 

At any point in time, the  University a?so has nearly 14,000 items of equiptrient (~$5000 in 
acquisition value) that might be listed on the ECCN. The University also accrimulates 
approximately 2 6300 new items of equipment anntrafly. This inventory does not capture the 
innumerable items which cost the University less than $5000, which might be contsoiled on 
the EGCN. We understand that the use of cmtrcalled equipanent is not a deemed expart 
(under the current EAR)) and that a deemed export occurs only if contralied technology is 
transferred %a a f ~ e i g n  national. Under the regulations, trowever, the definition of technol~gg, 
includes certain types of information about the ”use“ of equipment, and whethar such “use” 
techiriaiogy is c;ontrdlad depends  upon the  specific ter:&nology as categorized irr the ECCN, 
Mowever, as a practical nrsatter, to search for a particular “technology” in the EAR and 
determine whether it is controlled, one rririst know wlaat equipment the  t echno i~y  relates to. 

“technology” related to the equipment, is necessary,  befure one can begin to determine 
whether one n e e d s  to apply for a deemed export license before transferring “use” technology 
related to that equipnrent to a foreign national. 

An urrderstanding of the equipmegaa and its uses, and iS and is no% publicly available 

Further, Sec IT34,2@)(3)(i) of the EAR defines “release” of technology or sciftwase as: 

The inclusion of ”oral exchat?g&’ or “visual inspections” of corotrolled technology is also of 
grave concern. Even if the University obtains licenses prm.ctiveiy for aBI of the potential 
foreign natisnais on campus whu we expect to work in a particukx area with equipment that 
we learn rnight include contrdled technology: il is impractical on an open campus 
environwient to stop %raf exchangas” and “visual ia3spec;tiorrs” for casual or iinexpected 
visiturs ta a lab- If %he work beirtg canductecfi in the lab is fundamental research, adopting the 
UlG’s interpretation of the current regulatiuns woulid require the  University to poke every 
pe~son who steps through the doors of B facility where there is ii piece of equipment about 
which certain “techriolsgy” rnight be controtled, depending ripon the nationality af the  
individual stepping througti those doors. This University does not believe its role should 
include srrch an intrusive wsrsrritoring fumtion, and we are not aware of another practical 
solution for compliance, should BtS adopt the UlG’s interpretation. 

The determination of whether ”use” tecl-rnology far any  of these items of equipment wsuld 
require seeking licenses for use by foreign nationals would consume irsosdiriate amounts of 



time and effort (forr in uur view, limited national security benefit.) Thus we anticipate that a 
rnultipersan o%ce would need tu be established at a cost of 5~50,000!annuknlperr;on tu make 

controlled when used  by one individual, and not be cusitroIIed for anuthsr.. 
the techncdfsgical atad legal determinatisns that any particuiar ‘recsanQ8sgy may be export 

As previously explairretl, the  University of PenrxsyBvania believes that the transfer of “use” 
technology related to equipment to a foreign national, in furtherance of fundamental research, 
shoirld not be categorized as a deemed export., and should be exempt under the regulations 
as an integral part of fundamental research. Rather than adopt the  OIG’s recommendation 
on khjs issue, 6% should clarif$ the regulatiun to expressly niakc such transfer exempt. 

We aiso believe that the issue is not changing the word ”and” la “or“. We believe that either 
definition is unworkable in a teaching and fundamerskal research enuiranme.rtt, if hterpreted to 
rnem that foreign sctaolars and scientists cannut receive necessary technical data and 
infurrnation in order to “use” equipment to cunducl fundamental research, without first 
applying for and obtaining a deemed export license from the U.S. government. Morec~ver we 
believe the intent af this regislatory change  is misguided and will serve to profoundly alter how 
basic science and engineering research is done  irr the United States. 

If SIS disagrees,  and adopts  the OlG‘s recomrnendatiura on this issue, the CBniversity 
encourages BIiS to ciari%gr the regulations further by sdding explicit language tu the 
r~~~ulations or pruvitle explicit examples in the Questions and  Answer section to aid the 
academic community in interpreting the  “use” definilian. 

If BIS adopts  the OIGs reaimmende2d charages in how the existing regulations are 
interpreted reyardirig “use” technology, we fear the time to obtain license grants or denials 
from BIS wilf became unreasonably long. Although BtS asserts that it tries to grant or deny 
licenses wilhin 45 days,  B%S will receive a huge increase in license applications. Institutions 
WilI submit such requests  because  they cfs not have the  resources to make the initial 
cfeterrninalians, even if ultimately licerases are not required, In a dynamic research 
environrirrent w i t h  a university setting, waits ad two ur three months, or longer, will negatively 
affect the ability to perfurm research and,  therefore. meet  obiigatioras to funders, it-scluding the 
federal government sponsoring fundamental, urrclassified research. 

Regardless of whether BslS adapts the QIG’s ~ e c ~ ~ m ~ ~ n d a t j o ~ ~  that country of birth be used 
when determining deemed expoft license reyuiremenls, the University urges the  Department 
to consider whether deemed export contra! licensing requirements should be irnposed on 
foreign visitors wtro already a r e  subject to visa and imrnigratiun cantrul and review prior to 
entering into the United States, We believe that clearance by the Depas-tnrent of Skit@ to 
enter the  country sl-noufrf suffice In perrriikting legally admitted foreign nationals to access 
contro!led technology if done in the  context of Frrndamentat research, irr the  same fashion as 
their U,S. citizen couraterpafis, especially when warking with commercially avaiIabIe 
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equipment, (See our further cammerits regarding the visa process and the proposed shift to 
use af “country OF birth”, below.) 

One alternative approach proposed by the Coiaricil on Governmentai Relations with which we 
agree, is ta redefine controlled “use” technology to encompass only proprietary technology 
that is not generally avaifahle an an unrestricted basis in the U.S. If a foreign national 
requires acc~ss  to srich t ~ c f ~ ~ o l o g y  to perfcirm hisher research, then a determination should 
be mads as to whether licensing requirements rr7ay apply. lb, however, the confrolied 
technology is embodied in equipment that is gegleraliy avaiiabie to any person in the U.S. 
wittrorrt restriction, and the  user has access only to an instruction or ~iser naanual that also is 
avaiiatsle for legitimate purchase or from piiblic sources in the U.S., this type of use of 
controiied equipment should nat be subject to Iicensirig requirenients, In such cases, there is 
insuffi~icient benefit to justify controiling access by foreign natianals to such information, 
especially when such information is readily available in the U. S, This interpretation aka 
would be more consistent with the care corrcept that publicly available inkorrnation and 
technofogy is outside uf the scape of the expor2 regulations. 

The University ohjects tu the E ’s  recommendation that rleemecf export license requirements 
be based on a Foreign national’s cauntry of origin, rather than most recent country of 
citizenship or residency, because: ( 4 )  it would require the university to upen itself to 
allegations of discrimination based upon national origin under the federal and state 
ccsnstitutinns, “iitle Vi  of the Civil Rights Act of j964, and other state artd local statutes; (2) the  
government sheuid use its visa screening prot:esses So make irrdividualized legal 
determinations of who should be yermltted So enter and stay wittiin the C I S . ,  and what he or 
she may do while in the U S ,  rather than force the university to treat entire classes of 
ir-adivfdrrals differently based solely on  their national origin; and (3) from a poky  p~rspective. 
we do not agree that cc>untry of birth is a better predictor for the gavemmmt of possible 
foreign loyalties than most recent country of residence or cwrrsnk citizenship. 

We question the coristitrrtioriality of a regulation requiring distinctions arnong classes of 
individuals based solely on nationai origin. Additionally, even if one were to assrime that a 
regulation determining wltether a deemed export license was required based upon a foreign 
national‘s country of birth ultirnately wauld be held to be constitutional and not in violation of 
any laws, we question why universities should have Io defend themselves against the 
inevitable lawsuits that would $e brought chalfenging the regulatory change, These inevitable 
lawsuits would cost the  University of Pet?nsylvania significant money, time, and attention. 

We believe that LJSG of a foreign national‘s coiintry af birth as a criterion far applying the 
deemed export requirement is un~orkable arid not based on sound principles. The country 
of birth is fundamentally flawed as an indicator of assumed loyalty ta a par5icular yovernrnent, 
if an individela! were born in a country which today is sutiject to export rxmtrols, and then 
a%tained citizerrstrip in arrothes taonsntuy as ari inkwt, w~eslrl that individual pose more or less of 
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a risk tu t h ~  U.S. national security? We argue that place of birth is Inherently no more 
predictive thari cowtry sF citizenship when trying to assess whether an individual has a 
propensity to use csntrolled technology improperly. We alsu believe that requiring the 
Clniversity ts obtain country of birth information from every individual who might visit a 
iahoratory where controlled technology might be sfiared imposes inforrimtion gathering 
requirmierits that exfend beyond those required under current regulations. Altkough di%cu!i 
io estimate at this time, the University of Pennsylvania estirnates that it might take severai 
employees many hours to collect country uf origin inf~r~iation From all foreign national post- 
doctoral, doctoral, graduate. and undergraduate students. The UtmFversity af Pennsylvania 
also is riot cer-tain at this time how to quantify the titrie and cost to attain similar information 
from all visiting scholars and researchers wkw might visit a lab~ratory or otherwise c ~ m e  onto 
our campus. We also d s  not know how we would validate information that we might be 
required to solicit with regard to pdase of birth at students, scholars, os casual visitors to the  
Wrsiversity of Pennsy~vania, 

As we discuss above, if the fedaraf governmen% has performed its responsibility ta screen a 
foreign riatianal prior to entry to the  U.S.: and the federal gover*nen@nt grants such foreign 
national a visa, arid the University has assured itseif that the visa remains valid, this 
"individualized assessmerit" shoufd s~~ffice as a more practim1 approach ta limiting use of 
controlled techno?ogy, as weal as meet federal constitutional and statutory requirements not to 
discriminate based OM national origin or other impermissible factors. The Merail governrrient 
should not require universities to make categorical exclusions from educational oppodunities, 
based simply on gross and possihly unsubstantiated generalizations about categories of 
people who happened $0 be born in il parlicaelar canntry, such as  China or Russia. The 
proposed change would lead to unnecessary litigation against universities asserting 
discrimina2e"on based upon national origin and other violations of law. 

~ ~ ~ ~ ~ ~ f i  The University does riot think the ariswer to Question 
A(4) needs to be changed,  because we respectfully believe the UIG has 
misinterpreted EAR Sec. 734.1 1 (a), secand sentetmce. 

&le believe the correct reading of Section 734,11(a) is that, if 1 % ~  University 
agrees in a federally-fLinded research agreement to spacific natiortat security 
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mritrols, the export o r  reexport of infornration resulting from the research that is 
consisterrt with the specific cantrols may occur, withsut applyEng for‘ a deemed 
export Iicense, pursuant to “this provision”, that is, Seciiori 734.1 ?(a). In athar 
words, Section 734‘1 1 (a) is an additional exemption from certain licensing 
requirements under the EAR, 3s are Sections 734.7, L734.8> 734.9, and 734.18, 
(See, also, Section 734.82(b )(e), which specifically says that, aBthougt1 the 
“fundamental research” exemption may not apply if a university accepts specific 
natisrral security cwrilrols, ”the prsvisiosx of [Section] 734.1 1 af this part will 
appiy .“) 

By changing the answer to Question A (4) as &IS proposed, we respectfully 
suggest that BIS wiil be ignoring the plain language of Section 734.1 l(a), second 
sermnce. 
than we rec~srirnend that the Department of Cornr-rierce propose amending the 
second sentencs of Sectiorr 734.1 I (a) itself to cIarffy when Sec. 734.1 1 (a) does 
and not appjy. 

if, however, the OIlG has cer‘rect8y interpreted EAR Sec, 734,I-l (a), 

u__-. Answe~i~~~Q Questiorr U( 1 ) posits whether a foreign graduate 
students who “works” in a lab might need a deemed expert license, and the 
current answer says vK..l”? i f  the  rcsearch is fundamental researcf1. The OIG 
suggested that this ariswer might be misleading, bemuse, in t he  OfS’s view, a 
deerraed export license might be needed to “use” certain equipment. 

in its comments on the OBG report, BIS agreed that the answer t~ qriestican D(4) 
requires clarification and BBS proposes to revise the answer for D(1) to qualify the 
statement that no license is required, by stating that, whereas no license is 
required for the transfer of technology to canduct ”fundamental rasearch,” a 
license may be seqrrired i fy  in conducting fundamental research, the foreign 
graduate student needs access ts tectrrmlogy tcs ‘*use” equipment if the export of 
the equipment itself to the student: woufd require a licxnse under the EAR. 

For reasons we disctrss under “use“ tecksnology, the application of this concept to 
frrt~dara~ental research would severally cripple American institutions’ ability to 
conduct research of critical inapodance to the United States. bye urge the 
Ilepartment ta consider approaches that woeM permit unlicesised fundamental 
research especially in situations where foreign nationals are present in the U.S. 
under valid conditions (such as a valid visa), and where the “controlled 
tecfsno~ogies” are also cwmrnescialty and publicly available. 

The University of Pennsylvania believes that: ( 3  ) the 01G’s repori does not provide evidence 
of B problem witti the existing deemed expsat regulations, and, therefore, asserts that the 
disadvantages of: the proposed changes orrtweigfss any purported bermflit of increased 
national secrrrity; (2) the federal governr-nent itself should use !tie individualized visa process 
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to screen a fareign national bedore he or she enters %he W.S., and riot require private entities, 
such as  universities, to  poiice who should or stiotald not be perrnitted to tour a iaboratory or 
have a casual discussion with a professor an wnipus; and (3)  classification of information 
r~sing National Security Defense Directive 189 {as reaffirmed on November 1, 2QO1 by the  
then Natiorial Security Advisor, Dr. ~Jondoleeza Rice) is the appropriate niecharrisrn for 
government. control af information that ttae government does i i d  want  shared with a category 
of individuals, so that the University can elect whether to perform classified research on its 
campus Qr not. 

Thus, for the r e a s o n s  slated above, we urge BIS: (1) not to adopt t h e  prqxmcf change  in the 
definitian of “use” (Sectior-r 772.9 of the EAR) or interpret the EAR to require a foreign 
national to apply for a deerned export licerise before receiving csntrolled tectinology for use 
with equipment as part of hisher fundamental research; and (2) not to require use of country 
sf birth when determining whether an ir~dividual needs to apply for a rleerrretf export license. 

We thank you for the opporluoaity to comment on these issues and lo present our views, 
~ h i c h  we believe to he  in the long term interest of American science a n d  engineering as well 
as the long term rratisnai security interest. 

Respectftrlly submitted, 
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4. W e  reject the u s e  of countv o f  birth in applying export- control rcgnlacions. T n  require 
tlie c:ieierminatic:rrr of country of birth wmId mean that virtual!? every iasternat:ior~aI student 
or col!ahrator snusc provide proof af their birthplace prior to engaging in research. If tine 
g:‘~~eriirtbe~rt decides such infortnation is required, it shoal$ be gathered as parr of 1:he visa 
application process. 



.... 









2.1) interit QC FW: NSDD 189 arid 200 I seafibnation by then Natioiial Security Advisor 
Kcc clearly state the iiitention of jlimiiing restrictions on. fimdaniental research to 
classrficaiion and similar strong national security controls. These docurr1ent.s also clearty 
recr~g~nk;c.t: that overly restricting FR. will diminish the naticm's naeiomX sttcririty aid 
economic corngeti tivenws. 





“(i) visual inspectiisra by foreign nniiiiaia%s of BI.S.-origin equipment axid G~ilities; 
(ii) Oral excl~zuiges o f  information. in the I!riited States or abroad; cir 
(ii3) ‘X’he app1icatic.w to situatir~rss nbroad of personal knnwledge or technical 
experience acquired in the United States.” 



$%:e ]lave atterrsp-kd to estimate the number of  “users” o C  equipment WIIC) could patentially 
be subject tu deemed export licensing. One estirrsate is based mi a togdown analysis, a d  
the o~hcr  3s a bottom-up anul.ysis that fcmses ora jrnst two research laboratories. 

.. . I he MXT Property Cltlice [Tacks approximately 95,000 pieces o f  equipnacrit, i.ncluding 
elecbc?nk, nie.cimnic& chemical, and bin16zgical instruanen%s a f  ail ki~lds. 8 n  average, 
5,000 i tems are atMx1 each year, and n comparable nurnher retired. ‘X‘he nature of our 
research dernands that fat ieast some of this equiprrmxt have the kind c z f  advanced 
ct?.pabilities that axe likely tr? make many ofthem subject to ESAK cton~tols for the deemed 
oxpart of associated ”technol6sgy.”’ Even if nnly 0.1% of the equipment is subject to 
controls, i t  represents - 100 items. If only 2% of the internahxd students need to “use” 
the eyuipnieiit, i t  would represent a p3tential for -1000 license apfplic.;lp.ions. 
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Dear Mr. Lopes: 





8. In considering an appropriate deiini~icw of' '"deemed exports tluough contr-oIIed aise 
technology," B E  should fcrczis 011 situatii:ms where groirrietaiy i;r.fixrriatiox, (cg. source 
code, hluepri.rits or enginceerii-rg designs) i s  transferred OE an exc!::.sive basis or tmder il 
non-disclosure agreement that restricts access to it limited group o f  individuals. In such 
cases, a fore@ national performing I.! .S. university fimdaintmtal research involving 
access to such infixmation would have access io infomiation that clearly IS not publicly 
availahlc, but would hi. conrrolled, is. pursuant to canfidenilal noti-disclosure 





Phone: (29 0) 567-6397 
Fax: (210) 567-2134.? 
Email: m y x a . e d u  

Qear Mr. Lopes: 

As a rt'lem9er instlfufian of th@ Ceblncil uf Governmental Relations {COGR], we mdorse the 
camments made in its response to the ANPR and, as a result, wiii limit OUT csmments. 

http://myxa.edu
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near Ladies and Gentlerrren: 

We sincereiy appreciate the opportunity to cornment mi the recently p-opossd changes to 
cleemec export reguiatory requirements 

As an instittitior\, as a community, and as individuals within the instihition and cornrnimity, we are 
concerned about protecting our tlaiionai strength and secwity. We are alarmed by these 
proposed changas becaijse we believe they havs the  potential to swiftly ami sigrrificantly 
undermine the natiorial security and economic strength of the United States. 

Our c.omments address the t ~ o  mjor  features ir: the proposed cf!anges. The firsi is the 
interpretation applying "deemed e:<port?: licensing regulations to inforrrration required iur 
opemiion! eveti in furidarrierital research, of' equipment that may incorporate "use conlroiled" 
technologies. This would eiirninate the fundan-iental research exciirsior\ for all practical purposes. 
Tho second is the proposed revision to tile definition 01: "controlled p e r s m ~ "  to he based on their 

,.. ~ ~ > i ~ [ > t r g ,  oj biH-iis rather ihan their C<ji?iiliry ijj' L>it:z.es;sFiip. 

Our rtiust serious concerris are these: 

1 . The proposed rqpMory changes woirld not offeciivel y reciuce transfers of sensitive 
tachnolagy out of the United Stales. 

2. The proposed regulatory changes would add subsiantia! costs to the university.resaarch 
eriterprise for which there is IIO fundir:g source, resulting In diversion of funds f:om 
productive funda!n@ntal research arid from romrriunity econornic development tu 
uriprocjwtive txireaucratic exercises. 

3. Most Isnporkmtly, the proposed regulatory changes, if adopted, would 
substars%iafly increase the risk to our national ecortomy and to Bur rsationaf sscadrity 
by damaging both irtamecdiateiy and for %ha for~swable future the f~plcdamental 
research enterprise on whlcfm our country depends for its technotoglcal and 
economic advantages. 



ANALYSIS 

? T l x  proposed reguiatory changes :vould not efIectivel> reduce fransfei-s of sensitive 
technoiogy out of the Ur-riled States. 

e Uriderstanding how to opxate eqijipnw>[ in fiindaniental reseafch is neither effective r i m  
efficierit as a tech transfer inode for thase whose mission may be to export existing 

technology generally requires acquisition of engineering specifications far beyond 
operating instructions. *l'l.ie technologies within equipment used in norzciassified 
furtdametstzl research are not so rarified that the very knrduledge of Row to operate the  
equipment constih!tes a vaiuable trade secret. None of.fQjs is c i a s s j 8 j . ? d ~ ~ ~ ~ ~ ~ .  In She 
unusual cases where the technology may require special protection, WE have 
nondisclosure agreements with the uwt-rers of the proprietary tectinologies, 

\ ?Itbed ~ ._. technnlugies from the LI.5. to foreign countries. 'Transfer of cutting edge 

e The existirig Commerce Controt List {CCI..) that serves 8s tl-te basis fix deemed export 
controi is not iririy a lis! of cutting edge technologies. The CCL incliides large niimbers of 
old technoktgies that are comrnoniy incorporated irito the most mundane of equipment 
and irt fact are often prodimxi and sold it! countries around tho world' 

Current statistics &moristrnte the  irreievance of "deemed export" kensing to tech 
transfer concerns evei-t in the cotrrmercial sec:tor, rnirch iess the firrdarrrental academic: 
research at'eria. No stafisSics have been presented to support the concerr7 that aditartced 
technolagy is being inapproprinteiy exported thraugh fundarnentai research at 
urtitiersities. Furthermore, according to B E ,  85% of the deemed expart iicense 
applications processed last year were approved and 'I 4% L W J - ~  determined by BIS staff to 
be unriecessary after fiirther evaiuation. Only 4 %  were denied. This means that only 1% 
of the proposed "deerned export c.ontrdled" license transactions were identified as having 
even a potential for iriappropriate iechnnIagy transfer. 

2. In addition 10 being iinproductive as explained above, the proposed changes woirlcl add 
substantial costs to the university research enterprise for which there is n o  funding 
source. Significant resoi.trces woirld be divefieci from productive fundamental research 
activity that contr ;hi&% to o x  economic arrd technolqycal strengih to Ws unproductive 
bureaucratic exercise, 

f-:uridantei-iial research performance at universities is fundamentally different than 
corrrmercial resizatch and cieveiopment, both in its fluid dynamic ard in its se<endipitous 
results that have caused the American research uni;iersity to be wie of the U.S. 
i~~t i tut ions mast admired. resjmcted and envied intematiorialiy. Fundamental research in 
a research university ssttirig is not performed in srriali restricied labs with small stagriartt 
pools of arnployees arid equipment. It is dynamic, with constant evoiutiori and 
recnnfiguraiion of equiprrlenl, research team members, and ideas. Research and 
education at the university are inextricably intertwined, Our researci-tors are ernplcjyees, 
visitin9 sckroiars and sl-dents actively involved in movement through many projects and 
l ab .  This c rw j jxgpod LKW$.J il id i L y rnw.-j s t h a i tR e,e[~!os ed c . h a ~ a q ! ~ j g ;  :e q u i re , 

...... t t i a ~ ~ ~ . ~ ? ~ ~ . . ~ ~ . ~ ~ u j T ) r r ) e ~ ~ ~ . 1 I s e d  in resgmfch on tt-ti?..-tiamtgy.pw 
p2ssible r x d . . \ g # @ ~ y . ~  

8r On our campus alane, each year we have approxiniately 25ClI) studsnts, ernpiopes and 
visiting sclralars af foreign citizenship fi-urn around the world, more than 500 uf whom are 
from China, hdia and South Korea. We rnairitain approximately 42,000 pieces ot 
research equiprrrent at any one the ,  acquiring at least 800 new pieces of research 
equipment each year. This does not include research equipment that we create in the 
course of peifctrming research. While we have been told that the only equipment we 
w13uId need i.0 be coricemed about is eqaipmerit mntrsiled with respect to "me 



tei::hr:oloyy," identifying this subset of equipn-terri would require that WE evaiirate every 
piece of eyuiprnent operated in our research. Not only woiitd the prospectPyrely required 
n\jn-tber crf equiprnent analyses be huge, but each anaiysis ivoriid be lengthy and 
irrefficient and wo~ild require expertsiliiii techmlogical expertise. The elms that there miry 
i:rz a "use tecchnolof;y': antral are buried in cryptic references within pages and pages 
iistrng specifications for techr\otogiss, many of which ive may ncri even know are 
incorpsrated within equipment we have purchased~ Researchers who tiave reviewed at 
ow  request segments of the CCL in their areas of expettise have expressed 
astonishment at how technologically ouldated these C6L sections are arid how 
widecipherable the descriptions withiri the CCL are for practical determinations by 
persons other than product manr.ifacturers. 

B AfZer completing oix analyses, B E  deemed export license applications statistics iridicate 
that we car1 expect at least 14% o s  applications for licensure !o require further #IS 
analysis. And at the end of all this, current @IS statistics siiggest that at most perhaps I ?4 
of the  applicatiotrs may yield a deenied export sceiiariu that E31S wocild choose not to 
license. 

s We are not a commercial entity atid have no unit product price onto which we carr tack 
the cost for this process. Existirig F&A rates do tiot cover even i2xistirrg overhead costs 
for federally sponsored research. much less the cost of trie extensive c.ampus 
bureaucratic process that wouid be required to comply with the proposed "deemed 
exporf" coverage of fundamental research. The effect will be to divert: scarce campus 
resources from Fundamental research to export contra! procedures. 

If the Deparlrnent of Commerce staffing were riot iricreased to l-tarrdle 'the dramaticaily 
multiplied volume of license appiicatlons that would be submitted under the proposed 
changes, WE? anticipate the licensing piocass would virtually grind to a hall, as ~vouid 
rriany federally sponsored basic research project:; that depend on the participation of 
ioreign students arid scholars. 

* Fundamenlai research in the Uriiied States is heavily dependent on foreign-horn 
scholars. It has been documented exferisively that our U.S. born population is no: 
generating enotigh scientists and mathematicians for continued lechnological progress. 
As just one recerri exampie, a report of the Nationai Academies released May IO, 2005, 
staies that 33% of the Ph.D.s in science arid engineering in the United States went to 
international students in 20GX In computer science alone, the United Slates has heen a 
net importer of foreign talent since World bYar 1). A large propoflion of these computer 
scientists Rave come from India and China and have stayed to form the! backbone of our 
domestic computer science industry toiiowing their participation in I-iniversity research. 
The ecanonric arrd military strength of our country is deperiderit on a~i r  tect-rrrnlogicai and 
scientific advancenents. These techtiological and scientific advantages in turn depend 
treavily on scientists of foreign birth arid citizenship. 

' 

* To close our research to foreigii scholars would irvrpoverish ow own technological 
progress while ow  competitors forge ahead. Foreigsr born scholars woilld be deterred 
from cornmy lo our iiniversitios because of the delays and uncertainties generated by 
application a! deemed export conirol regiiia?ions to mere operation of ecjuiprnent in 
fw&mental research activity and because of their unwillmyriess 'io be treated as 
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suspicious persons. Declining parkipation by foreign scholars and stirdents would 
dramatically reduce the output of fundamental research in the U.S. within only a few 
years. pljttirig our coijntry at an absdute disadvantage in econounic Compe:iti\/eneSs and 
security that would be unlike!y to be reversible it? less than a decade, srrd only then with 
dramatic: infusions of financial and poiiliml resources. 

* our losses will be our issternstfenol compi3e%ltp.ersS gains, and thaw3 gains will gsaw 
rapidly and exporsentiaHy. Many of the technologies in the CC1. are readily available 
and riot controlied in other muntries. The expertise of iriternatinnal scholars is 
appreciated and active!y sought by the countries that are ow economic and miitlary 
competitors. The inore diffic~ilt we make the entry and research participation of these 
scholars, and the more messages we send that they are disfavored on the! basis of their 
blrlhpiace, the  inore they wiil choose to study and conduct research in tl-re countries that 
compete with us. Iri the  intensely corripetitive realm of computer scieixe we have 
already seen a reduction in the nunitrar oi internationai applicants to U.S. cornputer 
scierice programs because of visa rule changes. 

Each time a hrelgn scholar chooses to establish his or her research career and research 
collaborations with another cotintry rather if-ian the US.? we lose - and our conipetitors 
gain I not only that scholar's expertise but also the  cantributiotis of the stream of >/oijng 
scholars from his $33' her home university wlio will follow in future years, Pronilsing young 
foreign scholars establish their research careers and collaborations abroad based on the 
positive experiences of ot,Zher scientists from amorrg feliow aluntni or prsvioris faculty of 
the universities at which they received their early training. Orrce a rtexus of ealented 
foreign sci-iolars is established in a country, there is a strong momentum for continuing 
attraction af the best talent f r o m  among their fellow taaticsnals. The United States has 
benefited encirnruusly from this phenomenon in the gast. The proposed regulations 
v l ~ u l d  generate this dynamic in nations who are our cumpetiiors, and rnur existing 
advantages in recruiting talent would quickly disappear, repiaced by large disadvantages 

e As jaist a few examples of the kinds of losses that this nile change would likely generate, 
look at the following biographies of only four of the foreign barn recent Nobel Prize 
winners \vho have chosen to make their research careers in the United States. Bn each of 
these stories, had the proposed restrictions on aperation of CCL-listed equiprtienf in 
fu'uridarnentsl research by foreign students, scholars and employees been in effect, it is 
hard to imagine that these nen or hundreds of other foreign born researchers We them, 
would have been able or willing to become? engaged in the U.S. research that has 
contributed so signiflcantiy ea American science and technology. 
Ahmed &wail - i s ~ r . ~ ~ l a u r e ~ ~ ~ ~ ~ . l ~ ~ . ~ l z s w a i l - a u t o ~ ~ - ~ ~ . : ~ ! n ~  (born 
in Egyptj 
Dar~icl U. Tsrii .. ~ ~ ~ ~ ~ r ~ r j t s e ~ ~ ~ X . ~ : c 3 ~ ~ y Y s i c s ! i a ! I ~ ~ ~ t . ~ ~ i 1 9 9 s , : s s u ~ ~ ~ ~ ~ ~ n ~ i ~ ~ ~ h ~  (born in 
China) 
Gunter Qlobel -. t ? ~ ~ : i ! ' n o b ~ ~ ~ ~ z . ~ ~ o ~ ' j ~ n e ~ i C ~ ? l ! ~ u ~ . ~ a a t e s / :  939i$-&&ggI&io. html (barn in 
Siiesia) 
Daniel Kahnernaii c h t l p : i l n a ~ ~ ! ~ ~ ~ ~ e . o r q ~ e c o ~ , ~ . ~ ~ ~ ~ ~ a L l r l " a i e t ; i 2 ~ ~ ~ ~ k . ~ ~ ! ~ q ~  
..11__11 tobio.htrnl (born in (sraei) 

Furttiermora, irensformative scieniific research frqusrttly is the product uf inlernational 
cniisboraticsns. A reqr;irerner:t that educational institutions obtain iicenses tnerely to 
permit foreign born schdars to operate scienlific. equipment in fundamental research orr 
US. soiS t~rrwld lead more interr?atianal coliaboriklions to be based ir~ other countries.. 
lricreasingl y, brrrerican scientist% wuuid be working o?s research based arid controlM. 

Should those countries choose to follow our lead in restricting access, 
we could very quickiy find that our U.S. scholars are the excluded research participants. 
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* This alarm is not the result of abstract theofiring. The dynarrric tias already begun as 
U .S. companies have moved their msnuiacturing operations abroad. Microsoft tias been 
granted authority to offer PhDs in China. We have heard of other entities’ plans for off 
shore transfer of entire research program to avoid the  increasitig pattern of delays arid 
uncertainties created by U.S. reyulatorj activities. The trend is also very clear in clinical 
research as ptiarmaceuticai cornpanies are performing increasing percentages of their 
clinical trials overseas to reduce overhead. In every way ow cxrripstitors are capitalizing 
on the expanding difficuiiies of conducting research in the U.S. We cannot afford to 
accelerate this process through the proposed EAR changes. 

* The serious destructive effects ivouk! riot he limited to ow scientific arrd tecfinological 
development. Many of our research projects and programs include international training 
and development cotriponents in service of goals set by the federal governrnent. These 
projects create technological and procedural expertise that is sorely rreeded in the third 
world io which the foreign scholars will return, but does not include a transfer of 
tecliriologies that are either propristary or classified. However, the blanket campus 
procedures that the new EAR deemed expod approach tvauld require would have a 
pronounced chillirig effect an these projects as we!\ as on all of our international nu!reach 
and educaiisn projects that provide the international expertise that U.S. enterprises 
require for global competitiveness in every dimension. 

The grsposal to categorize foreign nationals by *heir country of birth rather than by 
their ct~rrgnf couniry of citizenship raises potential issues of national origin 
discrimismtion as we!] as other serious cc8ncerns. 

* While preventing the exporf of vital proprietary and secret technology is a substantial 
governmental interest, to va4thstand a str ict scrutiny, any ciassification based on nationai 
origin must  be narrokvly drawn to accomplish the purpose. It seems unlikeljj that the 
coi~rls will view blanket classlficatims of all individuais born in a given country as 
n arrow1 y drawn. 

I f  the regulations were anlerided to require classifiration by country of bifih, it would be 
difficult or impossible for the university to obtain reliable information on the country of 
birth for eveiy foreign student or scholar. A W.S. visa shews only the indivirrfual’s 
nationality, not country of birth, arid we have no way to verify the country of birth 
independently Pdot all passpoils coi-ttairr %is infnrmatrori. 

Maintain Itha fundamental resear& exclusiara. Do not destroy its practical vaIue by 
extending “deemed oxport” coverage ea a’nf~rrnation required for the mere operation of 
equipment In fundamental research. Fundzarnental research is the  engine of olir econorriic and 
militaq strength as claarly stated in NSBD 189 in September 1985 arid reaffirmed by Gr. 
Condo!e@ra Rice in November 200-!, wheri she wrote: ‘Vie key to maintaining U.S. technological 
preeminarice is ta encourage open and collaborative basic research. The linkage behueen the 
free exchange of ideas arid scieniific innosation, prosperity, and U.S. security is undeniable.” ‘The 
exiension of deerned expart controis to operatior! of equipment in furidanmntal research ~ ~ o u l d  
gut the esserr~e of the firndamenta! research exclusion. with profoclrrd riegative car-rsequences for 
OlIt‘ natiorial strel?gth and security. 

IdQntify and Co??tNd fhrQUgh the pkWX?S% the VWy ! h h d  subset Of ps?kSO#S 
who may truly be of cancern, As we have explained above, the dyrrarnic nait~lre of fundamental 
research meam that there are constantly changrny Inieractlons of personnel. equiprrtent arid 
ideas or1 our canipus. is, process to ideritify. analyze and apply for an expor-t license for every 
possible equipment “use tschnolor_lf in fundamental research on campus by a person of fcrreign 
citizenship and birth I$ exlrernely expensive and inefficient. And if !he current data are any 



indication, the end result is likery trrr be iess than a 1 % identification rate of scenarios with 
pateinliai four concern, none of It involvirig dassified or proprietary research. The !-nosf efficient 
and effective point of deerrisd export control is at entry irito the United States through the 
checking and vetting of iridividuals in the visa process. The issuance of a visa to an iridividual fm 
study or empioyment at a U.S. univwsity should constiiute permission for the individual tu 
participate in all nonclassified i.iniversity activities, iticiudir~g operating eyuiprnent in the 
performance of fw-idarnenhi research at the university. 

Thank you very much for this opportwiity to carnment. We all share a love of %is country and 
deep corxern for its strmgth and security. 

Robert N. Sheiton 
Executive Vice Chancellor 
and Provost 
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Dear M r .  l3r;rrti;in: 

.... 



"I' . . E 

. .. 



Sincctrcly yours, 

cc: Karen A. Holbrook, President 





in particular. we concur with the fi>lioe~/ing psitioras that ape 
articulated in the COGR Letter and the White Paper: 

2. 
impizrkm.t 4.0 our academic arid scientidic research enterprise i~nd it is in 
our intercst to attract the best aid the brightest to this couxatqr, 

3. ?'he current 'I;{,$, policy on fwdamental rescirch, as set forth in. 
National Security Decision Directive B 89, represents a carefi'ul bakmce 
&etween the needs o f  research institutions and tfre reqtrjrerzients of national 
security, md classification shoiald r m & n  the mechanism by which research 
results axe, coratru I led. 

The coahibuiion of foreign students and scholars is increasingly 



.... . 











Sir Icere l y, 

.... 



Peter Schiffir 

Fax: 8 14-865-3604 



I am cxtremdy coricerazed about the negative impact that the proposed nilcs on export cuntrols 
would havc on time advaaiccmerit o f  scientific research in the U.S. 

In my Bkrlcf of high energy physics, progress depends critically c)ri international colliaboratkrn. 
I he proposed rules wrxdd severely restrict IJ.5, scientists ti-orn such couperatiora. I. , 
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Acting #rider Secretary Peter X,iel-dtenbaunz 
Page 4 
June 23, zws 
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on campus wIm may engage in any rcseazch. This lanay be the ~n lg ,  way BO maine;lin the 
open arid inremationat research envirorunent while assuring demied expm liceming 
requirements &re nset. 

Wr NC Spate, we keep inventory on the 1 0 ~ 4  number of itenis o f  research equipment listed 
in ous' inventory systems for equipment whose costs exceed the fkderd capimtizatiora 
threshold {S5,000]. However, it is uitciear haw many pieces o f  this equipmcat current! y 
are canlrdkd for w e  technalogy. AYI ofthis equipment would need to be assessed to 
determine ovhethe:r deemed export cnntrols might apply. In addition, HC State University 
h a  mmy items ~Tequipmerrt with R cost bdow S5,6bdN3. These items also would need to 
be assessed. It is concrt.ivable that at NC State- elhe nunrkr  of such items may exceed by a 
considerable extent the number of iFems included in the capitalized i a w m x y .  



researchers zit IJ *Sa universities, incltiding NC State. The data above suggcsb the order uf 
Enla+pitrtbe of the potential impact af fhe IG Rcornmendatians, 

To consider undertaking this maealysis f i r  all labratoria and pieces of equipment in use 
in research universities across &e nation would, in atad uf itself, be ai enomoils and very 
costly u.rrderi,&ing in light of the nunibers ofpieces ofequignaent arrd the niitnbers of 
laboratories ;ne rtxmu-ch universities. The tdypes ami tnodels of equipment in use ira 
research we ever c%mmging, ntaking this effort an ongcsing cmd not one-time reyuirennent 
if the IO'S interpretatior3 is irnplemerrted. 

... 



hi f a c ~  in reviewing the list of equipment controlled for USE techoiugy that was provided 
by Canimerce over tkrr. past year, it appears that much of  stick equipment and the use 
technology acconrpataying it are f m l y  avail&k around eke world tfxough various 
outlets. Clearly, fsseibq individuals iieed not ~ o m e  to U A  university c<mpuses 60 obtain 
rnucti ofthe controlled use techm9ogy to which deemed export eontrak may apply. 



The MhX indicated ?.hat 81s also is  interested in receiving alaerrlative suggestions 

differerst h n j  ptnysicat expor~q, in ahar they apply to disc‘tesurm that transfer scientific 
auld technical infomation 

the deemed export concept applies to itaEormation, and Fmnsfer o f  S&‘F infomation is a 
core mission of universities, we believe %bat BXS shcsuld consider a different approach to 
defining deemed exports as applied to trmsfm of te&;nology lased in university 
hrrdancntal research, 

regarding the XG Cc3tgCefrlS, w e  believe that deemed exports concepta!ally ate quite 

focuus Of\ exports of physical! items, and implicitly acknowledges the disnincticm. Since 
The IG rqurf notes that the ciinent regulations 

One agproach that w e  encourage BIS represwstatives to consider i s  to redefine controlled 
%se” technology to encompass only proprietary technology tRa~ is nat genemliy 
available for free or for acquisition on a ar51a-ewclusive basis by witling purchasers in the 
U S  Manany types of equipment that are controlled for use techotogy under the 
along with their use mmuafs, caw be scquked on a nota-exclusive basis tpy anyone who is 
willing ‘to pay. In some cases, a license ag%sement rnirs? be eniered into in order to e11swe 
that the  sen afthe techmiagy pay to use iL Such equipment’s use Fechoiogy nay  not 
satisfy existing dehitions of*”publicIy available‘. infomartion because license conditions 
apply or the me,ws of acquiring the use ~ c c b l o g y  are: not those currgrritly specified in 
the EAR. However, these is no intention to restrict acquisition ofthe technology and the 
use technalogy is, to m y  cosman understmdhg o f  the concept. publicly available. 

if, however, the cantrdled use ~cxhnology is generally available ca? a nan-exclusive basis 
far kec to myom in the U,%, or, even with la license requirer:merit, to anyone whe in the 
U.S. who is willing to pay, then this use technology slaould be considered pubIic‘Iy 
available, axid no deenieci export requirements should appiy. In such csses, we believe 
that there are insraf’ficient sec~rity bentefits to jutiQ contrcpl%iny access by fbreign 
natiuraals 40 such infomatian at universities in view of the hs11emus burdens that wouk? 
result, especially when such itiforrnarinn is readily availnhk in &e US. 



members of the public fox public sale witkin the B3,S., airy techzloiogy that might be 
transferred is deemed cw be publicly ~aisalabk under Pare "934 of the EAR, and thins riot 
subject to the regulatians. Wowever, COGR md other associations arc still caau5,dy 
asxessirag whether this interpretarinn is helpIu1. 

We klicve &at the 1G's recommendation h t  deenaed exprt license rcqaiilrenenss be 
based an a foreign national's cormtry oforigin rather than 4pn the individual's mnst recenx 
country citiaenship or permanent residency is not based on sound logic, would generate 
additional burdens for urniversiries d r m  they do riot presently track this infomiation, and 
may raise legal issues with regard to constitutionally proscribed natioraal origin 
discrimination, As with the 1G's reconinmadation 011 "use" t d m h g y ,  this 
recommendatioii is overbroad a id  presumes risk withorit clearly demonsfrating it. 





Sir\cesely. 



CCIA represents large, mcdiiinai and ssnall companies in the high technology products md 
semices sectnr, iimcltrdiag computer hardware and software, electrorric commerce, 
telccorrxmunications and Internet products and senices __- companies with inore than $250 billion 
in anrzuai! rcvenues. 

In its request for comnzcnts, BIS identitkd three recorxzmendati:ions made recently by &e Office 
of inspector Geiieral (,‘C8G’’) colmcenring BXS’s implenze13.tatit.n arid enforcement of the Export 
Administ.ration Regulatio.tis (“E,A.R“). ‘8‘his letter addresses m e  of those three 01G 
reconltnei3d~~2ic?ns, as follows: “that 8I.S amend its policy to require 81.S. orga.rrizatious to apply 
four a deenzed export licensc for employees or visitors who are fmerreign uatiorials and have access 
to dual-use controlled. tecfusology if thcy ‘CYCPB born ina .a country where the technology txansfet‘er in 
quesficm woulid require an ex.por-t license, regardless of their most recerit citizenship or pennment 
resictcncy.” 70 Ped. Keg. 15608, 

A s  explaiiicd by RSS, this recornmendation responds LO the fdlowirig QIG concern: “The QIG 
expressed C . W ~ ~ K D  that this pol icy allows fcmign mtioraals originally from counfries of co~iccm 
to obtain access to cantrolled dual-use technology witliout scmtiny if they anrtintai ti. current 
cicizensiaip or pemiarrent residitnx str3kis ira a coumry to whicla the export crf the technalogy wor1Icf 
not require il license,” 70 Fed. Reg. 15608. 



For the reasons explained in this letter, the prrymsed changi. to cxr.meat B1S pc?licy is ~mnecessary 
aud, in addition, would result: in signifkarat disruption to U.S. compauies and their foreign 
nutomers, business partners a td  subsidiaries 1ocatc.d in allied countries. 

r I Ihe jmposed cliange is unnecessary because the cumat  BlS policy imder the EAR works we11 
to control cornrnercial technology wliile permitting legitimate business activities to proceed 
propcrly bctweerx tJ.S, conipariies arid their employees, as well as their foreign customers, 
husiness partners, atad subsidiari.es. These glcrba'l, conarncrcial business activities take place 
correctly rutder existing laws and regulations: in the case of {J.S. ernplalryees, under the EA&; in 
the case of enzployees of birsinesses located in an clllied country, under the export laws of that 
country as well as unr.fcr the EAR. 

The C3FG's seared concet-11 appears to be ha-sed on the assunxpti{~~ that 3 citizen's GT permarrent 
resident's cauntq of birth detemiues whcitxher or not that persora i s  more likely 80 obcy 11,s. or 
foreign expm-t laws. There is no reported basis fbr that assunzptiora. There have been no 
reported cun;pmmises af either U.3. rnational secu~ity or U.S. foreign poXic.y 4ntere.sts simply 
because o r a  citizi:ii5s or penrranent resident's country of birth. To the contraryr, the country of 
birth of citizens and permanent residents of 0 x 1 ~  allies, like the ~ Q I U & ~  of birth 0fI.J.S. cifizciss 
arad U.S. pern~anent residerits, does not determine whether or not they will comply with U.S. or 
foreign expu~$ laws. 'B'Re determining Fzctws continsre to be corlnpany policies and procedirres to 
traiu employees and ensure expwc compliarrce, coupled with governmental cnf{.mxment in any 
case o f  rion-compliance. 

C ~ ~ r e n t  regulations mmil related sanctions - under the export laws and regulations of both the 
l!nited States and our allies - adequat~bj c~ri>ts~I the possibility that a foreign per:ion n~ight 
improperly transfer techndogy to that perstm's coixntry of birth. This is tme for the employees 
of U.S,  chrmpmies as welI as the ernployees of hreigri ~~~~~~~~~~~5, business partners, timi 
subsidiaries, Under the expon laws and regulations of  both the United States and our allies, in 
rhc evcrnt a U.S, compcm.y I. or its foreign custonxer, business partner, or subsidiary - knows c3r has 
reason Lo know that the release <?f technology e o  a person will result in an unax1tharized trax\sfer 
ofrhat technology t~ a t.hird c ~ s t r y ,  the U.S. or f ~ t r e l g ~ ~  entity m w  kalt all access to the 
control led rechinology by the individi.rd Faiiure til coniply with that requirement results in civil 
mmd crimiiial sancltians - including fines and a denial of the ability to psrtlciysak in export activity 
... for a U.S. conzpariy axid its eniployees, as well as for a U,S. company's fwe@rgn customers, 
business partners, and subsidiaries. Further, any non-complying enxp'loyee faces significant 
individual sanctions under the cxparf laws of' the United States rtrid the alli.ed country involved. 

Giverr this adequate compliance and enforccmerrt system, any effort to discriminate solely 011 the 
basis of country of birth is rni:;placed, The Uriited States is a cuuntr). of i.txl.migrants, aid its 
strength resides in its tidented a i d  diversified rvorkfctrce, Inclmiing the naillions csf individuais 
who simply have wine here tu build a better life for. themselves and their fciarnilies. 'I'his 
proposed rute is entkely arbitrary, and would extend to many who have fled the conditions of 
their coaintry uf birth, inclwliing regressive rcgirnes. An engineer, for example, who fied Lran in 
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1979 and fmnd refuge in Ckmx-h, with decades of Canadian citizenship or permanent residency, 
would hecome an intm.ediate suspect under the proposed policy change. He would be unable to 
fmd work in his &Ad in this coruitry uriless he was scrnrehcsw able to convince a potential 
employer, and a licensing officer, that his place ofbirth should not deny him the job. If an 
empluyee were io Fwe si.ic3r discrirnination based on county of birth, it wohaXd prove to be a huge 
disincentise for skilled fareign nationals to work fcr t.JX cunqmiies, undenninirig our abi’Eity to 
attract a.nd keep ihe top talerit -we need to ipintairr our indust.q-’s technological edge. 

It is importmt to recognize also that such nsrnial, commercial business actia.i.ty does riot involve 
defense articles, technical da~d, or sewices on the U.S. hhmitions Iist., and it dues not i.nvolve 
classified inforrrratiorx, each of which is conirolited under a separate cxpcrrt control regime 
iyprrzpria-te €or the sensitive nature of the technology sub.jeect to those regimes. Instead, the 
cwrent RYS policy is limited to civil, EAR-c~c~nirolled teclrrrology exchanged i3 nc?naal 
comiriercial business activities hetween R U. S. company and its enrployees, as well as between a 
II 3. canayany arid iis foreign cu.~to3’1iteis, business partners, and subsidiaries located in allied 
coUlitritX. 

As explained in the BSS notice, the cuue-cnt B1S deemed export License requirenicats are based oix 

a fweigrx naticsrral’s nwst recent CUUI?&~ of citizenship UP 13e~manent residency, rather th,zn 
comtry of birth. ‘%’he ~ P ~ I T ~ I I ~  B E  policy recognizes the validity of our allies’ citizenship and 
~ ~ I X X ~ K K X ~  reskhcy l a ~ s ,  and i s  c~nsisten.t ~ i t h  the EAR definition of“‘E;:.S. person,” qrhich 
lik,ett.ise it; brrsed on the current citizenship or perrnarrenr residericy of a person, in  this case ofthe 
l.!nited States, regardless of country of birrh. ’8’his recogrriticrn of the citizenship and permanent 
residency laws ofthe United States ancf. i ts  allies has been s~iccessfiil. BIS and t!.S. industry 
have followed the current policy for years without any problem. ‘8’1ie cwrent system work-s well 
to protect U.S. national security and foreign palicy interests, and does not require charage, 

Finally, In recognizing the success i?f the currerat pLic-y regarding “foreign persms” as defined In 

proposed change woa~ld ha.ve 1x0 effect on “U.S persc)ns” who were bom in a fbxeip couritry and 
who haye become U.S. citizens ctr Lf..6jv permanent residents. Any attenipted exterrsion of the 
proposed policy change to indi.vi&tals whcs me foreign bum hut have lrecunre “1J.S. persons” as 
de5iaed under the EAR would, of course, run counter to U.S. immigmtim, eznploy-rrrent and 
discrinziuatiori laws, as well as signtifying a ren~arh’rrle lack of cotifiderace ul the official process 
thxough which they attained citizenship or permanent residency, Fmther .HIS nntices regarding 
thc proposed change should make it clear khat all U.S. citizens and all L r 3 .  pemaneat residents, 

the EAR, we nrste that the HIS request for c,omrnem should have stated exp4iciiIy that the 

regardless of their place 05 birth, rennin *“u.s, persons” u11de.r. the EAR. 

3 



It will impose on U S .  ccrrnpanies the sigr~ilicant task of requiring every fixeigri uutional 
ernployee to provide additional nationality dc~cr~meat-ntiorr and proof regarding place of birth, 
regardless of tlie current - and prcviotisly re.pcxted - citizenship or pennanerat residency o f  the 
employee. A s  you know, U.S. companies employ many fmeigm nationals, an.d to date the current 
export compliance prooeciures in. hiking and supervising those employees have wrked  well to 
ensiirc full EAR complia~ice. The imposition nf this new requiremerit for additioml review of 
bot11 current employees anr~ prospective enip~oyees wi11 re.su~t in iinorinous disruption, '~iirce,  
"coxintry of birth" infbnmiion serves absolutely no pwpose beyond the requirement added by 
this proposed change, a. t7ast rri&rify of companies will not have it on file and will be forced to 
collect such infomiation from every single fkig.n-born employee: a hrigc adwiriistrative lmrden. 
Current err~ployecs, who have perfomled their work in fidj. zompliunc.e Ecsr years, will fiavc to be 
removed .rmlcss arid until their citizenship i s  ~ ~ ~ n t l r m ~ d  under this new, proposed standard. 
Pro,jects will he halted a ~ i d  employees will sit idlt., New er~pl~ryees, wha are talented and are 
drawn tu the tegitirriafe opporkmiiies provided by tcclmIca4 needs of U.S. companies, will be 
discouraged fr'rom seeking ihose positions, ultimately resulting in a weakened U.S. industrial. base 
arid stronger foreign competition. 

PIi.scriminatXori cases also will multiply, panicuIarly giver1 that foreigii-born employees with U.S. 
citizenship or permanent resident siirtus will be exempt, bui foreign-born employees wi.th 
citixcnship c9r p e r ~ ~ ~ t ~ e ~ i t  resident stiatus o f  an allied country will be forced to respcmd and obtain 
and siibniit additional documentation. 1.n. addition, in cases in whkh 110 Iicensc c ~ r ~ c n t l y  is 
repixed, OF when a license excepticw is a v a h b k  - License Exception TSK, 15 C,F.R. 3 740.6, 
for exanxplc .. based on the employee's current citizenship or pcmia~ent residency, the employee 
may be puiled from the work uriless and mtil SI export license is approved. A s  noted abrsvz, 
these cases inevitably will invoivc individuals who simply have come to the United States to 
live, work, and raise their families. 

The disn~ption caused by such a i i ew policy will exterrd not only to all U.S. cc~~xzpaiiit~s, but also 
to their foreign ~tt~toniers, business partners and subsidiaries loc~ted in allied cotmtries. '%'he 
reason is that the proposed. change must apply not only to "deemed exports" hut also to '"deemed 
reexports," see 15 C.F.R. 9 '?34.2(b)(5j, and will require all foreign customers, business partners 
aid subsidiaries io conduct the same re,view dznd impose the same additioual dc~cument;iticm 
requirerrrenrs on their ernpioyees, 'For exarriple, eveq  Licerise Excq~tion 7'SR written assuratice 
provided by a U.S. company's foreign custonxers~ busirress partners a16 subsidiaries located in an 
allied courstry will have tu be re-evaluated iri light of 15 C.F.R. Q 740.6(aj(,l) and (2). In many 
cases U.S. c s p r t  licenses would be required, and foreign en~ployecs of cornpanies ita allied 
crmntries would be pulled from their work urrless and until. such a U.S. export Iicerise is obtained.. 

Such a disruption of forcign customers, brisiness partners, and subsidiaries wonld occur, 
howevcr, imly i.f pcrrriitied by our allies. The imposition o f  the new deemed reexport bii.rd.en 
likely tvould reqalire hreigri customers, birsiness partners, and subsidiaries located in OUT allied 
countries to violate our sllics' own immigril-tinn, cnydoyrreasi and a ~ ~ t i - d i s c r i - l r ~ i n ~ t ~ ~ ~ n  laws. Just 
as (13, cx.post, cxrrploymetrt, inuriigation, md related anii-ciiscrimiaatlon Imvs recognize that a 
"U .S. pcr:xson" includes 1J.S. citizens and I.!X permanent residents, allied countries have similar 
Iaws to protect their owii citizens and permartent residents. .A.s rioted above, the assumption on 
wkikh the OXG concern appears t { ~  he based Is that a person's couniry of birth determines 
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whether o r  not that person is more Kke1.y to obey I!.% and foreign export lxws. 'There is no hasis 
for t h n ~  assumption with regard to U.S. citizenship OK W.S. pemanent residency status, and th.erc 
3s no hirsis for that nssuniption with regard to the citizenship m d  permaneni. residency laws of 
our allies. It is counter to U.S. laws against discrimiuation, and it is c ~ u n t e r  to the xiti- 
discrfniinatioaa laws of our allies. 'I'hc message will. he clear: "air" citizens and permanent 
rCsidll.l\h are .WKWe trr-USh%'i?X&ly t h t l  "'),OU7''' C i t k l S  ZK3d pC.IT?XIlleKlt reSidCntS. 

A n  attempt tn inipose on RW allies this unsubstantiated concern, regardless of the c,itizeaaship and 
permanent resicleiicy laws of tine allied coimtry, almost certaiajly will be coasidered an 
unacceptahle entrsterrjtnrial irttrusion into the irnmipation, eanployntetzt, and anti-discrirnination 
Inws of our allies, and it likely will be refused, pxtkularly when the same restriction is not 
irnposed on U-S. citizens or U.S. permarrent residents born in foreign countries. 

As a result, U.S. cimpanies' foreign custozylexs, bwiness partners, a i d  subsidiaries located !m 
allied countries likely woutd be t d d  by the eniylcryment, imriigwtim, and related anti-. 
discrimination agencies of our allies that they canraoi discriniirrate against citizens or permarrent 
residents of ihe alli.ed cumtry. 

Ira swn, suc.h a proposed change to the current, working BIS pdicy wuulcS require cS1-amaiie: 
changes ill the em.pIoynient practices and Iiurnan resource prc?cedures for companies thrnug!soll-t 
the I-lnited Statcs, aid equally dramatic changes in the e r n p h p e u t  practices and Iruman 
rtxjllrcc procedures of their customerst business panraers, and subsidiaries Iocated in allied 
coiiiitrics, in ways that 1kAy would require violation uf their owis empluyntcnt and anti- 
9iscsinti.nacion l aw.  %t wrsuld require foreign contpanks to go back to employees o f  many years, 
and request infhmatiara regarding conntry of  birth9 a practice that wo.ul.d be at odds with their 
own emplnymerie, im.migrn.tion, ~ K K !  related ariti-dise.r:iiminattt3an laws, just as a similar inq~tiry 
would violate U.S. employment, iriamigrrtlir?n, and n~rti-discrimitiatiorl laws. 

The proposed policy ckarige i:i unnecessary and urnworkabk. It would take B systcnr that 
ennently opcra.tcs welil, and would cause trcinendous dismptiien and damage to 1j.S. industry. 
The proposal reflects an. equally unnecessary and unacceptable discaimiriaiory apyronch to 
'"solve" u prCiblen1 thiil has rxot even been de?ilorrsi-sated. 

A s  rrotcd above, cotnn~ercial bliisiriess activity i.nvolviag tech.noIogy contralled by BXS does not 
iix~;olve defense articles, technical data; or services on the US. Mwritions List, a.ird it does not 
invulse classifkd infwma.tion, ea& of wkich is cmtrolled under B separate export control regime 
appropriate fc?r Fhe sensitise nature of the technohgy subject to those regimes. instead, the 



current .HIS policy regarding deerned exprx-ts aad beerned recx.ports is I.inaited to rscrmzal 
commercial husincss activity - involving civil, EAR-coatrolled zeehmfogy - herween a G.S. 
c.ompany arid its employees, as well as beslweri a U.S. cornpany and its f c ~ i ~ g ~  customers, 
business pwncrs, arrd subsidiaries located in allied cuuntries. 

In regulai-ing those activities, thc curreut BIS system has wo.rk.cctrf properly and successkully f ~ r  
years to protcct IJ.3. raatlonal foreign policy and national security interests, arid does n.ot require 
thc propused change. 
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%:iri?laerrnore, such Iirnitaidons would be brrsdensonie to enfbrce snd u.c,uld 

engineers do not h l ly  belong. If discoirrclged from beirag able to ftrily 
develop ttrcir research careers %n the United States. the very best 
students wodd pursue their degrees in the Eaandfid of other countries thlit 
can match the opporttmities aid fkitities that we cun-erntry provide. ']['hey 
would still be trained irnd eytrippd but the chance that they u.c,uBd l ive 
o u t  their scientific l i ~ e s  prcductive1.y building our Btn~~at-IeJge-bclsed 
econorr~y would be greatly reduced. It is increasingly challenging to 
convince the e1.it.e g;0~11g scientists of the world to remain here, with 

create an, atmasphere of cansi;rnP. reminders that dkxeign soieratists and 

oppol-tualities in their ow.?? cout-rtries catching up tcr thr.,se w e  o&Y< 

..... 





Greetings: 







individual investigator and h c  Utiiversity to prepare the papwork, and 
fbr the government to prtxess i t ,  

'I'el.: 1-845-365-8787 
Fax: 1-845-36541 55 
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Jtme 26, 2004 

IIew Mr, Lopes: 

Let me kgiii  B y  s ~ i n g  &at it is imperative that. this nation maintain its 

~f reasms. First uf all? we niwt increase the prc~ductivity per worker if 
we are to maintain ;and improve OUT standard of living as the nation ages 
and the mia of workers to rc~tirees declines. Xe is rvelll k . n o ~  that 
research and deveioprraent have Led ea c w x  one-half of ehc productivity 
increase ctf U,S. workers over th.e past half century. We ~rnust maintain 
those increases in the corning decades, 

H3pally iinpartmt, atrr national security depends strongly on scieratifk and 
technolagical leadership. Giveir QUE relatively small. natioaal pogulatiun: 

confien?Aon. Indeed, that has Oeen the basis of ~ ‘ u r  national security 
planning fbr half a. century. 

ileadershigr in sciitnce and technillaa over th.c corning decades far a number 

we must haw supwi‘ior tecfinollc?gy to emure victory in a .ma.jor 











The Computing ~eseaach Associatiolx (CKA) is ail association of irm-e than 200 North 
.American academic cfepartments of cornputer science. camputctr engineering, and related 
ik%s; laboxatories and centers in irrdustry, governnient, and academia rngnging irr basic 
computing research; and affiliated ysrasfessional societies. CR.A's mission is tn st.rc:ngthen 
research and advanced education i n  the coriiputing fields, e x p a ~ ~ d  apgortunities for 
wcrmeri arrd rniwrities, and improve public aad pcdicyrriaker understanding of the 
importance: of computing arid crmputirrg research En our society. 

We writc O U ~  of cmicei-ri reg;rding the proposed nile changes tu the deenied export 
reguiatkms affecting the Bureau of Sncttistry and Seci.1rit.y at tbe Department of 
Commerce. The rriernbers of the seientifk arid technical corrimunifies stand as partners 
with rhe feckral gcwemment in incxeasing Iiomelarid security and ensuritig America's 
contintied ecommic st.ritngth. Urahriurrately, rhe proposed rule changes would have real 
and lasting inzpacts on t\rrierica's a ~ t y  to contirrue io be a wrsrld leader in conxputer 
science arid erigineering and would have signifrcnnt rregative consq~iences for nat.i.ic?na'l 
security. 

E.cixtwiiists., business leaders. policynzakers, and scjsnksts all agree that there is an 
ini:xrxable cisauectiorr. between ,America's ability tu innovate and crur continued itcononiic 
and security strength. As then-National Security Advisor Condoleezza Rice wrote in 
Novcrnber 2.00% : 

+jy1, e I... ~ r y  tu maintaining US technological preerninence i s  to encourag.e cyen and 
collaborative basic research. The  Ii~kage bet.ween the free exchange of ideas and 
scientific irtnizvation, prosperity, and nntional se.curiry i s  undeniable. 

In order to protect Anierica's ecoriornic might and horneland security, then, it i s  vital. that 
we maintain a research enviaorimenf that i s  welcoming to the worjld's besi and brightest 
scientists and engineers while, s o  far as is reasonably possible, trscliewing the shackles of 
umiccessmy and costly regulation. The US benefits whim we maiixaiii a research 
erivirc?timent that we!comes nie~mhers of the work1 scientific conrmunity tu  conduct their 
basic and applied rc:search in  our labs and universities. Wowever, illis research 
eovirurmient is not a glvsrri and must be encouraged by soirnd public policy, CRA 



believes that thc regul.at;pq changes proposed by the BIS will have significant negative 
net impacts an Amcrica's ability io lead the world in technological innovation and that 
we will suffer negative effects - both ecmornic arid. security-wise - as a result.. 

Since thc attacks of September 1 1 ,  2001. the l.!nited States has erected a riurnber of 
barriers to foreign nationals who desire tcr cctiiie to the TIS for study, to teach, or to 
concfuct research. Certainly, many of these regulatory changes were impc?rtant to securing 
the h a r e l u r i d  ugainst terrorism and to ensuririg that Iridividuals QII academic visas were 
indeed pirrsuing academic s~iciies, teaching, or rescuch, as the Studerir and Exchange 
Visizor Information System iSEMS> program has beers. designed to monitor. Hnwever, 
we run the risk of going t m  far in pursuit of border security that we pem~ancntly hobble 
America's cunptiiiveness and ability to innovate. 

In I>ecernbcr 2W2, the presidenits of zhc three Nntional Acadernies released 21 joint 
stateriserit arguing, "[M.'jecent efforts by crur goverrirrient to constrain the fkw of 
int.emationa1 visitr~rs in the name of national security are having serihsus uriirrterided 
co~~sequences fm /5rnerican science, engirieering, and raiedicirx."' CKA believes that the 
propascd regulatory changes regarding deemed exports will have siniilar. deletexii~us 
efkcts t o  the changes in visa policy, but witlaout any suhstarit.ial benefits. 

The scjentific research cammunity is Increasingly globalized, and the ccruratries that will 
benefit the must frons innovadon in the coming years will be the countries that recognize 
this and regulatiz accordingly; they must make their I ~ S O I I T C ~ S  -. hunsan and physical - 
available to aesearclrers worldwide, encourage scientific publications axid conferences, 
arid cultivate successive generations of Lilghly-sk.i\rilled scientists and engineers. The 
yroposed reg-ularory changes will make America less cornpeti~ive in the globalized 
scler1t.i fic envirnnment while prcrvidirig rio additional. prc?tection against improper tmrtsfer 
of serisitive irifonnatlon. 

Xn particular, CRA wishes to off'crr f ive critiques of the propnsed rule changes and to 
explain how these wIXI do serious harm to the ability of crur nsern'rers to continue 
prcsducirtg cutting-edge fundainental research and producing tornwrmv's leaders in 
scient i ii c i n ncr vat i on1 . 

1) The proposed raxlle changes will ccantribute %n dll perceived atnnosplaatrr: 0%" hosdillitg, 
towards foreign researchers and skudenats. 

* Cuuntry of birth is mcjt a just criterion for evaiuabilrsg individuals. it has long 
been a prsirit of pride irn America. that accident of birfh is nor a crititrion fctr 
judging the fitness of an iridividud for any position or post, with few aceprians, 
i i i~st  notably the Presidency of the United States. Race, gender, and cuu~itry uf 
origin arc i rnn-iutable charactexistics over which an individuajl has rrcs control; as a 



resrslt, i t  is widely presurned in deiiiocratic societies that these are ~ i o t  -valid sraeans 
of assessing the character of the indivirlual. %I has long been h.eld tirat individuals 
hold allegiance to th.eir country of citizenship, not birsh. As a result, country of 
hii3l.r is widely viewed as an unjust criterion for judging air individual's fitness for 
any privilege. PerscPnai behavior and chosen assuciadms should cmnt  for much 
inure tlaan asgects of biography over which an individual has no control 
what soever, 

Significantly, the burden of enfcmxrwnt of the prqmsed rules wifl fall upnn 
research lahs arid irasti~Aons, which will be required to create CISW within 
citizenships. For instance, two German citizens waxk-ing in the samc lab might be 
sailrject to different regulations simply because cme was bo113 in Albania while the 
63t.h~ was  horn in France. h fundaniental premise of  de.moc.racy is that aH citizr.ns 
are afforded the same rigtits and responsibilities as their fellow citizens both at 
home and abroad, hut the proposed regularions would disregard this principle, and 
scientists and their jnst.ic;sticPns would be responsible for enfixcernerit. This woaild 
havc lasting deleterious impicrs on Annerican scientific prestige abroad and uwuld 
significantly injure America's leadership in the scientific research ct~mmunity. 

* a s  a restah, this Wi8% bur4 Amerirala conapetitivexaess and American security. 
A significant part of America's cornputing research base and many thousands of 
graduate students in ccmpurer science would be affected by these rule changes 
a.nd could chuose, as a result, to return to their home c ~ ~ n t r i i t ~  or  third countries 
for their graduate education and research. It has already been widely recognized 
that changes tcj visa policies since September 1 1 ~ 2001 have causcd a significant 
decline in t.he number of foreign scientists, enginiters, and graduate sordcnts 
workiiag in the United States." The 08G proposals wauld. send a c lea  rnessage to 
foreign scientists and students: you inay not aise state-of-the-art technologies if 
yo:i come to the hhirecl States, and  if s';"~ come you will be relegated [o secorid- 
class status. Regardless of the intent of the proposal, this is the way that it will 
ineviiahly he viewed by marry of the people tn whom America must be seen as an 
attractive place to siudy" research, teach, invest. and do business. 

When cvc turn away the best a d  the brightest fr'n.~m OUT slwres, we nipr ~ n l y  
damage our industrial c.ornpetitiveness, but foregcr the nrany security beriefits of 
lra,ving highly educated Foreigners study and work in Arneric.a. %n(hen scientists 
work a c r ~ s s  ~ ~ i t i ~ n a l  boundaries, they forge liurnair capital iinks that huild ties 
that ax vital to America' s riatiorial security. Foreigners whc? have worked in 
Arnericu arid had positive experiences will export pro-Arim%xiri se r ihen ls  and  

every foreign scientist or student with suspicion based or1 place of birth will m l y  
serve ti:! damage the reputation of Amnericu abroad and will hinder the 

n 3c.1 -, . ve as a~iibassado~s of American gcmdwill in their h t m e  countries. 'I'reatiiig 
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understanding between educated classes that is vital to ,.'imerica's long term 
economic and security int.erests. 

Becatasc of the dccline in gradirate students in conynter science and other 
technical fields, the llriited States is econoniically dcpencierri upon fixcigar 
graduate Stl3dellfs If> provide the rCS<%FCh r x ; W C k  that i S  behirid the T.ecfirlkXl 
iiir:ovations that lead to econrrnaic growth and provide the backboix of our high- 
tech homelancf security initiatives. 'r)%ithout these hreign graduate student.s, the  
American well of knowledge will be significantly depleted. A s  then-NASA 
administrator 'f.'laniel Golden quipped in 2007., "We're fishing the pond. We're no( 
r estocki n g 3 t . ".' 

2) The proposed rule clisnnges w-iH only serve to increase confusion. 

The OXG report made clex that even visual access to techncrlogies subjcct to EAR 
restrictions is considered "use" by arguirrg, "a hreign guest researcher does riot 
technically have to 'tise' the machine for a transfer of the coiitr-oIled technology to 
take pjac.e."" tiricjer this defiriitiori, students arid visitirig scholars from (or k3om in:) 
cuuntries in Grnups 'z'l and E m i s t  be prohibited from even viewing any 
technologies that require a license for exporr hecaust. a mere visual itispectiori 
may allow a technology transfer to take place. W e  are concerrred, i n  light of the 
critjques of the N1S7' and NOAA labs in the OXG report, that the prr.yoseci 
del\iiitianaI charige contextually interprets the word "use" so broadly that it loses 
any real meaning, 

Additionally, the words explicating the cMnit ion of ''use'' rcnxain ambiguous in 
their meanings. Mairitenance, f u r  instance, could nrt'ari nothing more ihan a sisilal 
inspection of s nxacliine from a distmce in order IC) assess if i t  was cwrcntly 
powered up or duwn. Even this simple chore could be forbidden to an 
u n d e r g ra d u ate research a s si sra n t ia n cf er regulations t h a t ~ des pi te the proposed 
changes, will cirntiriue tu be vague. hloreu 
depend opon student einployecs to f iA fU important hdpdesk and lab maintetiance 
runctions, many of which .we reiaiiveiy rrtiirivolved. This regulation could have 
thc effect uf bairning students bora in Group 11 or E countries f rcm working in the 
I ech n i c  a I. s 11 pport i:n v j ron ni e ri t . 

, many cctlleges aiid arniversities 

Hecarrsc c?f the prwaic nature of niany of these tecfiriologies at many research 
univcrsities, the logical endpoint of the 0 1 C " s  definitions would require a license 
for every instance o f  restricted techriology h r  every relevant individual. For a 
can-qms with 200 technologies subject to EAR and 5,000 stirdents or scholars born 
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in or residents uf relevanr countries, a strict interpretation af  this pdicy could 
require the university to file a riiillion EAR applications, 

* This creates signi8kcanlt costs for both the BIS and research Onstitaatiuns. 
.Ac~:crrding to sht: OlG, in PY 2003 only 846 applications were filed for deemed 
e x p o ~ t s . ~  The expanded definition of "ose" suggested by the O E ,  combined with 
the elimination of two key fundarrrenial research exernptjons, wcruld reqiaire a 
massive iricrease in the riurnher of appIications filed, ptentially by orders of 
rnagiritude. .A strict interpret.ation of the new policy, combined with rlae 
c8iminarion of the fundamental research exemption for research subject to  
institutional review before disseminatlun and publication, will in.rpc?sit massive 
compliance costs oti all organizai-ions pimiling basic research as well as f k e  
Departcnent C.Pf Goa1merce. 

The Student and Exchange Visitor Ilifonniititaon Systenl (SEVlSi, which W ~ S  

niandated by Congress in 20112 tu rnunitor the visa statirs of foreign natiorials 
studying, reseacling, or teaching in American colleges and universities, has 
already shifted a large financial burden from the L k e p a r t ~ n ~ ~ t  of Hornilland 
Security to ed;ncationai institutions. "The q>rc?posed rule change. which .~uould 
require tracking cc?untry d' birth as well as natioraality, would impose additional 
burdens ix research institutioizs and our member departments. 

The revised regulations ww.dd not just affect a few isolated indisiduals, but would 
have iiiestirnable effects on the ability of iridustry, government, arid. academe to 
attract the best arid the brightest to dcr their rcse;irch in the Xjniteif States. The 
i:'osts that will accrtae to the private and public sectors have not been properly 
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analyzed, but the liarins both in ternis of biireaucratic waste and opporwnity cost 
are likely to he rrexriendous. 

a This daw nod pass a Benefit-cost analysis. T l x  OIG’s report fails t o  demonstrate 
any real protections that these re:commendalicrrts \xiCjuld create, but the costs are 
many, varied, and potentially substantial, Inilfeeli, :mxpting the 010 
recommendations may make ,4nmerica less safe, as they ~oat ld  lead U S  to bel ie~e 
we tiavit inlproved our securiry when in fact we have nor made any real 
enlranccments. Moreover, t.hi:y would reduce Arrrerica’s ability to harness cutting- 
edge technologies to m i k x  real iniproveizients to hon~eland secnriiy. ’The 
resources that these changes would require I;) actualix rrtiglit be bettea sperit on 

suck as compliance monitoring and training progrums C;,r administrators in 
gove rnip~ itnt labs \in i versi ties. and industry. Admi ni s trative tirnc devoted to 
i~iakiiig these changes would be better spent clarifying and enforcing existing 
regulatians rather than creating new regulations with enornious bureaucratic and 

pFogralTl:i that t.he are; agrees l1Zi.b.e a pKoVeD track record. Of irKrG3sillg SecIiriry, 

opp- tun i ty  ccPsts and no real benefits, 

The editorial review hoard process does not negate the fundamental nature crf 
research. Many goverrirneiit Iabrsratories use EKBs to ensure that all fundarncntal 
rcscarch leaving the lab  OF puldicatiori is free of any sensitive materials. df the 
ERR prwess is deerried tu negate the fundamental research provisions, maray 
agencies that voluntarily institared ERBs c?r s h i l a r  processes will eliminate therii 
in  order to retain t.he right to call their work fuundamental research, This will serve 
only tu irkcrease the risk that sensitive infomation might be released in journals or 
cnnference proceedings wit.h worldwide disserriiriatiun, mafirrg the United States 
less safe as  a result. 

I n  the case of other bodies that institi~ted ERBs as a result of legislative. or 
4:xecuiive directive, the requirement that ERBs review potential publications does 
riot mxr i  that the bulk of research conducted by these bodies is nor. fundamealtal. 
Rather, ERNS exist t.o enswe that what is published i s  not sensitive; ERBs are 
sitriply a safeguard arid do not create the presirniption of research being non- 
furidansental or serretive, Indeed, if ERRS o n l s  revjewcd nm-fundamental 
research, then they wo-uId act as a wall rather than a f’jlter, because non- 
fi~ndamcntal rcscarch is typically classified and banned hnrn cunsider&on for 
publication. The existence of an ERB, then, is a prima tkcie case for  the research 
before it heing firiidamental: as a N W I ’  representative argues, ”If XIST did not 
intend to publiish, we wotb~d not send la] i~scutnent for review,’+’ ~irxal~y, i t  shoulci 
he noted that since the establishnient of NEST’S ERB, “‘not oric publication has 

6 



Significantly, I5 CFM $734.8(b]{2.’j explicitly states that prepublication rwiew in 
the university settirig &res nor negate the status of reviewed research as 
fuiidxrnerital i n  n a t ~ e .  If this logical protection cxists in  the university setting, by 
what ratiornale should it be denied governmat labs and indusf.rial entities 
pursuing fUUdanlentd FesearCh? 

The QIG’s report does not outline one instance in which the curreiit rules have 
allowed CVCII a minor breach of security c x  permitted any sensitivc infcmnation to 
pass info t.he haiids of <m unfriertdfy state. Many of the c ~ ~ ~ ~ c z r n s  raised by the 
CJIG‘s report: such as the oper~ttion naaniral for a five-axis machine tool. being lcfa 
on a work rahle at NXST, are in fact straw rrmi: similar instruction nianuais can be 
purchased fnsna Gcritxan OF Carradian sources or, m.we simply, ca~i  be found on 
the internet. Shilarly, the process ;md code to assemble processors in parallel tsrr 

be found crn the internet or in the knowledge bases of conaputer- engineering 
professors arid professionals worldwide. We are i~narvare of any evjderice that the 
current rcgulations create any serious threats t~ Ame~rica’s ability to control the 
f h v  of sensitive information that wlsuld be remedied by the new provisions. 

ex~.eed speeds of 1911,OOCZ MTOPS ... Oiie of the t~chnol~gies  sub.j?ject to EAR. --- can 

While CRA uaderstands the need and strpports efforts to ttiisure that sensitive 
technolrigies x e  rrot revealed tcj unfriendly states, the prcpxed rule changes do lirrle to 
significant8y improve r?americara security, while creating signifkant new burdens on the 
bureaucracy and rescarchers. The best way to ensure America’s lzrrt~icland seco.rit.y and 
f-irrure eccxwrrtic growth is to enswe that we remain i! beacon for the best and the 
hrightest from the world’s technical and scieiatific communities. The proposed rtak 
char~ges ViilI ~ n l y  S C ~ V C  to hinder this goal. 



, ...... .? 



Sincerely, 
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June 27,2005 
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1 he pr~~poscd changes wodd tna&c it clifficult fw the University to put together research teams 
sorrrprdstd cjf faculty, research sxff and students in thc sciencm and engineering. 







Sincerely, 
ii 

Sincerely., 
[I 













Dear Mr. Lopes: 



.... 





Sincerely, 

Richard I,, McCormick 





/ President :. 



june 27, 2h30.5 

Dear M r .  Lopes: 

This letter, submitted on behalf of the Caiibrr-tia institute of Technology 
(Caltechj, responds to the Advance Notice of fbpased Mulerna king {ANPR) 
published in the Federal Regism on March 28, 20655 (KIN 8694-AL329j requesting 
comments or) the recent recrPmrnendntioris af the Department of @onsmercc 

opportunity .to provide i ts  cornsrients on the proposed changes. 
Inspector Cerreral (G) with respect to “deemed exgmfis.” Caltech appreciates this 



Key to Caitech's success fias been its ability to attract the k m t  arid 
brightest minds in ttie world to join the ranks 0% its faculty, research staff and 
student body. Caltech has a significant foreign national population. Many af 
Galtech's faculty rnenmhrs and researchers are foreign born and approximately 
40% C J ~  Caltech's graduate students are frfi-an? other cauntries. These individuals 
contribute significantly to U.5, sponsored research in science and engineering 
tiarough the conduct OF fundarnenta~ researcti at ~:a~- te ih .  

Cake& kxlieves that the IG's recommended changes to the Export 
Adgniraistration Reguiations (EAR) wiHl seriously compromise the ahility of Cadtech 
and other leading American teac;hing and research institutions to continire to draw 
talent frcm-i around t.he world. This will uridermine our nation's ecrinoniic 
cornptitiveriess and tiegatively irq3act our natioriai security. The importance of 
foreign sttidents arid scholars to o u r  universities arad the k j . 5  econcmy i s  welI 
dat7umented. The lune 2@34 report of the President's Council af z"advisors on 
Science and Tectinalogy nates tha,t "foreign students and scholars are critical to c3ur 
national vitaiity." The report also recognizes that "[tJBie openaaess of oair mmpuses 
to s.tudents, sctiolars and faculty from all over the world is  one of our  greatest 
strengths, arid is at the heart of the phetiarraersal S ~ ~ C C ~ S S  of the American research 
university," Anather recent rqmrt issued by the National Academy of Scierices 
Committee a n  Sc.ience, Engineering, and Publ I C  Poky, errtitled Poky brnpkatirxis 
of It?tePr;ati#nal Gradirate Students and Postc~C~~:t%2fd Scfrolars in dre United States, 
recognizes the criticality of tecfinslogical innovatiems to the t1.S. e c ~ n o i ~ i y  arid the 
role of foreign studentsf postdoctoral scholars and researchers to maintaining the 
scieritifk and erigineering excellerace that drives such Trrnovations. Clearly, the 
international nrierrrbers of our academic cornmimities are a valnable re%source we 
cannat af$ot.d to Ioose. 

'The pr~posed clarification to qriestion I:&:[ 1 wd! inhibit the 
participaticm of fareign students and researchers in free and cqxr i  academic 
excisariges arid syontaa~mus experimentation that arc: the hallmark. of American 
research universities and have proven sa effective in generating scientific. arid 
technological innovations. 16 "~.~se" of  qu ipment  and access to "u5e" techrialogy 
are defined as contrcdled activities in an acacfemic environment, tiniversities will be 
required to inventory, classify 3 r d  monitor scientific equipment in their laboratories 
and classroorns and impkment security irieastms to contrd foreign nationais' 
act:sss to any controlled eqluipment and related informatiorr. Blnfversities will also 
be required to obtain licenses before permitting a#ectd strrdents arid scholars from 
engaging in researcti activities involving contrdled equipment, that they wowid 
othenvise be restricted frmx using. 'This would place an incredibde administrative 
burcderi 01-1 ~ ~ h ~ s i t i t ? s ,  riot to mention tfie crushing tvorkkiad for the Department CBE 
C~t~iraaerce that wt?rrld result froan the dramatic increase in licerising subrraissisns. 



The mgative results of 4uch a palicy far oiifweigh any fcwr;eeable benefit, 
especially when you consider that triost af t h i s  equipment is freeiy available for 
pufc!lm? on the open market. 

The ANPR does not p ~ t ~ i d e  any compelling reason for implemeriting 
wtiat  is errcmersusigi ciiaracterrined as a clariiication, t3ut-i~ irr fact a dramatic change 
to a well tiiuught out> sound and long standing national policgi relating so university 
imed tu net ametr ia I resea rei? ~atioria I ~ e c u  rity ~ecisiorr D i rective I 89 (N SD D 
'I 8%, issued b$/ President Reagan and reaffirrrred by the current administration, 
recognizes ti-& America's "iedership position in science arid teciinology is  an 
essentias: element in our economic and physical securiy." Accordingty,"SI;)D a 89 
directs that "rm restrictions may be placed upxi the conduct or reporting of 
federally-kkrnded fwidanx:ntaI reward? that has not received national security 
classification, except as prrsvided in applicable U.S. stat~ttes." (Emphasis addedj. 
Since the condrwt of research necessarily includes using equiyra-sent, it is clear that 
NSDD 5 89 was interrded to protect t.he use of quipmerit i r a  federally-funded 
fbd nda menta B research act i v i ties > 

The tG's recommended cfiange in the defiraition of "use" in Section 
732. I to replace the worc~ "andN with jjo? further muddies the waters.  he change 
dms nothing lo clarify what "use8 techr3ology is, arnd thereEore tvksal is restricted, 
Furthermore, th is change, taken in conjunction with the yroposed clarification to 
the aiwver to Question D(7 i afiscussecli above! could Bead trs absurd results. It is 
canceivable rhat a faculty met-rrber's iristsrrctions to a student on  hobv to use a piece 
til* eqr-riprneni irn conrir.rcting an experir-nent may ix? considered "user' technotogy 
requiring a license. It is CaBi,ech.e's psition that restricted "~sse" technology stiould 
be iiinittid to information that is subject to government irqmed restrictions on 
dissernkWion and propriet.argi information that is not publicly avaf l abk  

Caltech also views as alarming the IG's recommendation that 
organizatioaas be required to appIy far k m e d  export licenses for fareign nationals 
based on their country of birth, regardless of their current citizenship or perrraanent 
residency. ihis  prop&etj change i-aises serious constitutional, discrimination and 
privacy issues, ~oreign studenti' and scholars already are subject to considerable 
security processes, such as visa clearances, prior to &ginning work or study in U,S. 
labs. Ttrese existing safeguards are adequate to protect the U S  fram any possible 
damaging export of technoiagy corrtrolled under tk: EAR, 

This change wsuld alsc) compromise the ability o f  rrniversities and h e  
federal government to engage in iraterwationaf collabsrations- Caltech, irr its 
operaticsn of JPL, manages many rraissions on behalf of NASA that involve 
Inteanatiar~si collaboration. Caltech echoes NASA's cc~ncerns as expressed by J c h n  
Hall, NASA's Director of Expart Crsntrai and  Interagency Liaism Division, in his 



Finally, Caltech rtxommerac%s that the prqmsed clarification to the 
answer to Question A(4i be refined to make i t  dear  that the acceptarice d a 
prepublication ciearance requirement solely intended to ensure that the piiblicaticm 
wor~ld not  compromise proprietary or expor~antroi,lled i n f o ~ ~ ~ t i o n  provided by 
the ~overi?ment, or to ensure cornpl larice wit11 ~overnnsesit pia~icatian formatting 
standards, would not automatically sajlhject the project. and its prscsnneI SO the 
requirements ob' the EAR, 

Caltech urges the Commerce I:)eparti.aient to reconsider its proposed 
changes, Caltech waajlld be happy to participate in further dircussit~ns with the 
Cagsrmerce Department to develop alternative approaches to dealing with concerns 
raised by the IG's report on deerned expom 

Thank you for this opfBoPrtt.sreity lo dlomrnent on  the proposed changes L6s 

the EAR, 

Attach merit 
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June 27, 2!m5 

Dear Mr.  X..opcs: 



. ... 



ATTN: ItIN M94-,LaD2$$ 
FAX: (202)482-3355 

near Reviewer: 



WinfiecB hf.  Phillips 
Vice Presidertt for Research 



Ladies and Gc11tXernc:n: 

Specificall y: 





One. p ;~ icu iar  issue that may be of cnnccrn is that with incr:easing rniigrdtiion o.f 
the wsrk force. across intemailonal borders the country of birth identification on a 
passport may no longer be as meaningful as i i  .may have h e n  in the past. For 
exampk, in cel-tairt countries a child kum from citizens of anut.her country is not 
considered a citizen of the c~ui i t ry  in which Re was born b u t  of the crxintry in which 
his y9axents have citizciwhip. In sum, for probably millions UT individuals couiitry 
c-,i birth ~voujld nett be an accurate (Xi scriminator f6x purposc of' exprrt ccrntrots, yet 
under the new proposed mks i r  Vl.OUld t?e. 

Xn clcrsing, Bocing has always t a h n  pride in supporting the naiicm.1 security 
and forej,gji pczlicy goals of the 1.13, Government rind we axe not cmly w i h g  to help 
in m y  way we can hut also fiave a vested interest, as a global business and a 
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At the smzc time, the reco-lnmendaticms of !he IG- I%.eport ~ o u l d  be highly 
d.isi-uptivi: to U.S. inc-luslxy and U,S.. research institutions. T'kere i s m  evidence to 
suggest tirat these ~e~u?x.i.rnendatio~j~ woiild produce any value reiative to the 
direc.'r arid indirect harm they could cause ta research activities irk the United 
States. 



If the Cornmerce Department cannot coriclude that. the deelsaed export rule 
should be regeal.ed, SXA recommends that a ?.icerase exc~ytion ke esrabfished far 
intra-company transfers. 



This same IG Report spetxlated that the deemed expert rule as revised irs 
1894, "izmrc-: clcariy reflects the ide.a that these foreign nationals may eventually 
retmn home and i t  should bc assiimed that whatever know ledge they Iiave 
atxorbed will go with them." f'ld.9). The assumptions inherent in this idea are 
substantial and critical: 



'The recammendaticrrrs of the XG Report upon. which th.e Commerce 
Department seizes are tech-nical am1 abstract. 'They address a grammatical change 
with respect. to use arid the possibility that s~.pnic foreign naticsnals depending upon 
their c.ouns$ry af birth might gain access t.o technology iii the United States. I hese 
reconlmi:ndatiorrs are made wholly apart from whether the probiem they address 
post: real national security threats. No evidence is presented with sespec.t to the 
impact of changing the definitim or trying icj utilize niere conniry of birth 
i\xfonnation. 

,-. 

Delinition of Usc 'Il'echnalogy: 



tb7hat is generally a.t&labtt: to an emf-user i s  operations data io enable 
simple use ofthe equipnxmf. This data is free c x  at a miniriial cost to any user. j t  
takes the fbnn CJ f instswtiorrs tirat a ~ e  available on the interrret- or published as 
ma1uals or Ixnchures. 





.... 





Finally, tkxe is 'si real. md stabstanllal cost tO U.S. industry in tightening 
the deenzed export rule, Cornpliance with the deemed export mle is already the 
largest export corit.roS burden that most SIA. members face. The aihni-nistmtive 
costs o f  gatliering persoaai daia, visa -ird"i-mation and requirements for various 
techamlogy Ie,vcls are substariM. Wairing f c x  approvals adds to these overtiead 
costs. 

, <  Ihe need ibr license ~ygrades an.d renewcds is also highly disruptive. AH of these 
costs can 'ne expected to increase with ai3 expansion o f  the deemed export mle. 

In short, SHA believes the recommendation fix- a coimtry of birth 
requireineat .far the decn-led export rule is rglisgraidctd arid would da 1'nor'c1 h a m  
thm good h r  U.S. icchnubgy 1ear.fershi.p and national security. 



Respect h I I y submitted" 

.._. 
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Sinc r:d y, 







students and scholars. 

Presiderr i 



Fax: (2Ci2) 482-3355 













near Sir or M,zdarn 





T.)car Colleagues: 





v in 













Sincerely, 





................... ................ ............. ................ .............. _lll__ l_l_._ ___ __II Î  

........ ~.~ ............... II___ ................. 111__ ................. ll_l I .............. I^___ ............. 111 ... _I_ 

Dear Sir or Madam: 

Fo~rnded in 1967, ihe Emergency Committee fbr American ’Trade (ECX’T’) is an organization of 
leading U.S. interiaatirma! business eaterprises that seck to pramote eersnomic growth through the expansion 
of trade and investment. ECN’T‘s members account for nsczjor segments of the wankafacturing and services 
sectors of  the hmeric.am ecornorny. ‘Their combined exports run, into $hi: tens uf billions of ddlars. ‘F%aeir 
annual wuridwide sales total ~iearly $2 trillion: arid K A T  companies sr~iploy appra~iruately Am million 
psrsons, 

Over the last 20 years, thr:: business envirorimncnx has become incnzxiag global. Mxny l.j .S. companies 
have a very substantial presence outside the Unitcd States --’ a preseiice that conipkmer~ts their activities here 
in rfre United Sates, llelpirig tc? open arid expand new expon aisd sales markets. 

A t  the same time, U,S. ex.porting companies have made and cuntinue to make substantial investments 
in ensuring conzpliance with U.S. expcxt mles and have been a key ally of the U.S< goswnnzerat in promotirag 
natiuntti security thr<wgfz their compii,zrice activities. A s  a result, U.S. coinpanies already fdce suhstcuitial 
burdens compared 80 hrer’gn cxporters who are not subject io these requjrernents. The proposed cmntrycrf- 
origin reqiiirerrienr will, as explained below, put U.S. companies at an even greater competitise disadvantage 
C O T I - ~ ~ C ~  to our foreign competitors. ‘I’his zesuJ1 is neither justified, nor likely to promotii I! . S .  national 
sectx-i-ity ohjectjvcs. 

-. .............. .................... l_l__ ......... I_ - ....................... _II ...................... .......... lllll_l- ................... __II ............ ^I____. .... 
121 I Conner:ticut ailenue, N W.: Suite 801, Washit:gtors, U.C. 2Ci:):% Phone XQ.659.5‘47 Fax 202.659.1397 

......... 



For many, if not most1 U.S. ccsmpanies, a significant g4,obaI presence entails the hiring of a substantia9 
:rumber of erz~glioyees mt.side the United States af non-U.S. origin. Such employees are hired based on talent, 
not natjoiral origin or cauntry of birth. 111 arder to develop excellent ~nanage~s with broad experierrce in the 
~ o i n p a i ~ y " ~  operations and w i i f t  an a.ppropriate uizaltersbnding of  cross cui~ural, intematicsnal, and other issues, 
a cornpany rieeds to move these eriylcsyecs freely arc~uizd their orgatrizat'ron and around the world. Making an 
iizdivicfual's country of birth a significant considerlttion in penonriel decisions - as Fhe proposed ride svould do 
- will nrake it diftkult and cumberscme far 1.I.S. compmies to develop non-t.J.S. born talent and may 
ultimately lesserr [heir a ~ t y  to com$e effectively in a g ~ a l  ec.onorny" 

Indced, 11,s. companies with global operations empioy many skilled personnel such as engineers, 
scientists, computer scientists1 and others who axe cjtjxns or legal pernrarlent. residents of the country in 
which they are employed. 'Skese enrployees may live in nwltiple coirntries ewer the cmirse of their 
employment. Even if they stay in one cnuntry, under the psoposed. rrew rules, their coirntq c ~ f  birth could 
cause rlmn 50 become sub-&x~ to deemcd export or re-export licetising, to have their job significantly change, 
or to nc? longer be ahlc to do the job h r  which they were hired or be coizsidered for other opportunities. 

While seeking the most talented individuals here in the United States and abroad, U.S. companies are, 
at the same time, very carefu'ul to review and ;mess the quatifications :md backgrowtds of their employees, 
regardless of the country in which they are hired. Country oT birth, Irowever, is iypically not a criterion for 
hiring, job selecticsn or promaxion, The focus for imsr companies is on "'wherlrer ail otbei-wise talented, 
yrialificd person has the regal ~ @ t  to work in the country in ~ / h i c h  ?E is baing hired or can he obtain the legal 
~ighi  to work in the country to which w e  want to send Brim'?" Furtliemxore, privacy laws oritside the IJniteat 
States make i t  diffkuli ta obtaiiia country of birth infomation i f  it is rroi required undirr local law. "l~herefore, 
inany camparries do not gather or track country ai: birth infottnzation. Changing current license requirements 
to add a c o \ r r i t r y ~ ~ ? ~ . ~ ~ r t ~ ~  component would, therefore, entail a massi.ve burden 0x3 U .S, conipanles, withoirr 
any corresponding evidence of such B nde's effectiveness i-n adciressirrg c,ore natirrrnal security concenrs. 

Many 1J.S. corripanies also Rave significant numbers of persoiuael working irk the United Stiites who 
are iaoi 1J.S. citize~is nnd wbcs are either living penirariently in the United State:; CPT are iri the United States 
through a temporary visa. ':'.hen these individuals itre hired: companies will review arid ensure the right of 
such, individirals to work in the United States, but .have generally iiof sought country-of-birth i n f h ~ ~ ~ i t i o ~ i .  In. 
many cases, persannel front one location are rno-ved in axid out of the United States or between other 
cor] ntries, oftentimes where a conzpsrry wants to give broad subject matter and geographic ex.posure to such 
c?rilph);eCS a6 career deveklplncrkt and because of their expertise. A company will know the country of hist 
cj  tizenship or  permanent residency for these individuals, brit will not know country o f  birth. 'Thus, in the case 
of boih pem~arient resicfenis aixd erriphyees under visa, co~llganies siszsply do not know how many of these 
individwls wudd be subject to deemed export l.Icensing, having their jobs sigpiificantly changcd, or being 
dropped from considei-atiofi for technical johs if country of birth becait1.c: ihe determining factor for licensing. 

In addition, irm recruiting for technical johs, 1J.S. conopanies with g!ubal ope~atii~ns see more and inare 
students .vvvh<j are not bont in the United States or the country where they are studying. This is especially true 
fix advanccrf degree (Ph,D.) engineers and scientists. The ntimber of 1.j.S. bi?m stuafenis going 521 advanced 
degrees in technical ficlds has heen declining for years. Many U.S.-based graduate students in technical fields 
are rxow aon-U.S. borx Many technical gritduare studesits at reslxcted universities autside the U:rittxi  States 
were tiot born in the country where they are studyi~ig. PJsing ccsuntry o f  birth rather t i ia~~i  the courmiq with 
vvhicls the tcchrricul graduate studcrat has clznsen io pernxanerrtly associate. tiirn!Izerself will negatively hipact 
U.S. c.~?nxpaxiii;'s' ability to hire, utilize and develop these highly intelligent indivi.$unls in key technical i-ieId:;, 
It will reL3~1ce the puoI uk' technical expertise avai!&de to 1J.S. companiesl while leaving a much Iarger pool 
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availa.blc tu non-1.I.S. companies, undermining, thereby, the con-rpeiltiveness of U.$. companies. At a time 
wkeri there are many reports of  declining 13.S. preeminence in the matla anif science Wds,  the proposed rule 

comn.pcrtitive arid capable in the global economy. 
c lmgc may alsn result in. u s .  colnpanies not hiring QT using the best technical talent and thus hecoming less 

Finally, the proposed. rule change penalizes anal stigmati.zes individuals based on accident of birth. 
Even if they leave a country looking ~ C P I :  better c?pportunjties or to escape a repressive reghnc, ihc ark change 
says the us. w i ~  always 'view them as being asscxiateh with a coanrxtxy of concern. ~ o m . e  indivjd.tlals will. 
clrose to rdocate io cnuisbics other than the F.I.S., which also otEr good opportunities. Became cjf U.S. 
immigration l a w ,  1101 eveiytne whc applies can obt.ain U.S. citizenship or pernnanerrl: resident status. Thc~se 
who iakc affirmative steps t o  associate themselves on 3 permanent basis with another ccpuntry and are 
accepted by that couiiiry should bc given the e x p m  corrtrol status ofrhaa casunt-~-~t, not the stat-us ofthe country 
wkzlre they Xlappened to be horn and f rmi  which they disassociated themselves. 

In S U T ~ ,  the pruposed req,uiremenl t~ utilize country of birth, rather than the incsst recent ciiizenship or 
permianent residency, represents an extremely burdensome r e q ~ . i ~ e f i ~ e n t  that would undermine the 
compet%iiveness of U . S .  companies and increase substantially already significnnt compliance burdcns, w i thi~ut 
appearing to advance effectivel:; national security pwposes, 

Sincerely ~ 

Calman J. €;ohen 
President 
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TO: U S  Dept o f  Commerce 
Buseau of Industry and Security 
R.egu1atoi-y Policy Division, Roc9m 2'785 
14"' & Pennsylvania A.venue, N W  
Washington, D. c. 20230 

SUBJECT: Ailvariced Notice of Proposed Rulemaking 
58 Federal Register 15607-1 5609, March 28,2005 
R.FN . . . wwZ+,rm ........ ....... . .. . . .. ... . . . . 

The University o f  Washingtcrn appreciates the opportursity to com.nient on the Advanced Notice of 
Proposed Riilemajbiiug, $8 FR 15607- 1560!3, bt.asc'lr 28, 2N?5, Revision and C.larification o f  Deerired 
Export Related Kegulatory Requirennerits. A s  explained below, we believe the proposed sevisicm 
and clasiikation would actually recluce national security by throttling Kle open exchange o f  ideas aid 
irrformaiion zmd by rcgufaring in. a11 overly broad, uniargeted manner. 

President Kmald Reagan farrruusly remarked: 'True, lasting peace cannot be secured through the 
strength of arm:; alone. Among frcc peoplessg the open exchaige of ideas ultimately i s  our 
.?. nreatest security." At the Urriversity of Washington (UW j, thousands of fliwlty, skff and 
sh~deiits continue to put President Reagan's Cbictwrz into practice every clay. 

UW'S succe0:i in scienttitk researcb depends on ci?llabr?rdtion <?f comlnu.nities of talented 
scholars ~ and fimdamesitally requires the c~pen exchangr of itaformatiun. Progress and ymali.tpi are 
only pssihle with access to the best ideas and talent wurldwide, and with ~rncom~ro~~is ingly  
carnprehsnsive review and validation. X-Sistnry has shown that our nation's leadership in 
technical adsmces, and nltimatdy our national security. depends on an open exchange of ideas. 
Fri?m the time of  the Manhattmi Project to -the present day, US national sccuricy has relied 
hewily 011 unique concributicm frmn foreign-.born scholars. 

'The itcagm administration confirmed the irnporfance of  hndanzental research aisd the free 
exchange of ideas €or the advancement ~:rf science through National Security Decision Directive 



189, which stated that '"io the maxiinunl extent possible, the products of fundamental resea.rc1z 
remain uiiresiricted." '%'lxis policy was reiteraied in the Ncwerriber 1 ~ 2CfO I. l e ~ r  of' Condoleezza 
Rice, then Assistant Lo the President for National Security Affairs, wherein she corxfirnied that 
NSUD 189 reniains i.ta effect, and reafEmed that "[t]he linkage hetween the free excharrgti of 
ideas arid scientific innovation, prosyserity, and I.I.S. national security is tmdeniablc." 

At the same time U W  recogrizes that the need fix security and information corrtrul is critical in 
certain areas of research. U W  scierrtists cunduct clussir"ied research ai our Applied Physics 
Laboratory iisrder tlre required security regdations. UW has alsi? beea vigilant ixi clevelopirxg a 
coinpliance plan for reyiiired export conimls. We slipport the policy laid out in 'NSDD 189 for 
managi-ng th.is work: ". . . the mechanism for corrtrrsl of irrformaticm generated during federai'iy- 
fimded hndarr~en~al rescarels iu science, iec.tix~ology and engineering at colleges, ~triversities and 
laboratories is classificxtlon." We have administrative systems in place for managi.ng sensitive 
i.nfortnation in -this kimewoak, while pr~tecti~ig the free exchange of unclassified information. 

W e  agree with the dcrailed h d i n g s  and recommendations in several recent coi.nmentaries that 
Qescri.be thc likely negative impact crf the proposed new regulations 
particular we concur with. the letier (September 9,2004) signed by M3'Y President Charles k7est 
and a large group of leading miversity presidenh, addressed to science policy Ieadcrs repopting 
tu President Bush. $Ye also concur with the findings a d  recorriniendarions detailed In tire recent 
White Papcr from the Center for Strategic and Xntematicrrral Studies, "'Security Controls on 
Scientiik Xnfomation and the Conduct of Scienztifir: Rcsea~cli.~' 
r ~ ~ e i ~ : ~ : ~ ~ ~ ~ , ~ . ~ j ~ ~ ; , : . ~ ~ ~ ~ i , ! i ~ ~ ~ ~ . ~ . i . : i e a a s . l ~ g ~ ~  'ihe following disc~ssion adds our detailed CO~BCCI~IS 

regarding the proposed changes tct the regdations. 

national secwity . in 

Nearly all nf the research carri.ed out at the LW4 falls under the %undcirrietrtal research exemption 
(FREj: normally, the UW dues not accept fiinding that impc?ses resJsict.ims ora publicxiion or 
pan.icipation by foreign grachate sh~deuts or post-doctoral fe'cllntvs. It is our unticrstanding that 
rescarch c.avered by the FRE allows f i xc ip  graduate students and post doctoral fellows access to 
control f cd laboratory cyuipnnent kor tinat research. In light of the high participation of fcrrcign., 
bfirrr sctzolars in t.be '13W's wforld-class research pmgrams, wc are coi~cen~ed that the proposecf 
changes to the '"deemed export" regulations will unidennine the FRE, inipedirig uur scientific 
prog-rcss and our ability to attract the rrrost talented people to the US scientit'rc workforce IIi areas 
ctf critical need. 
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evcug.' piece of eyuipnzen.t in a laburaiorq; be identified and hiked fcr the paxticsrlar technrdogy 
involved. 'l'bcn the cuunbies of birth of all foreign researchers wuuld need io be identified and 
checked against the equipment they would access. This would inflict a huge and expensive 
administrative burden and would be extremely dnniaging to research productivity. 

We suggest that regulatiicsrit; need a better definitiicsn of "use" ~ e t s u s  'hsc tech~icslogy". Using a 
piece of equipnient doesn't equate with transferring tlie actt~il  technology of the equipment, any 
rriore than driving (or even buying) a car empowers aa ~ w n e r  to manufac~~zre one. Narrowly 
targetirig the reguhtion to the actual "use" of concern wcsuld be ~nore practical in tlie setting of  
university research collaboratioras. 

Xnternatic~inal graduate s.hrdeuts working En scieiice and technology arms art: currently reviervet1 
uizder the Visa Mantis program. The propused regulation change ivivnuld c.reate a systcm iu which 
students are forced tlarough two regulatory hoops bicstb of which. are federally nrandated, hut 
whiclz are implemented scpamtely by separate instindions, Even though a snrdene i s  k a ~ d  a 
visa based on citizenship axid interest in science arid technofoyy, the ~ n i ~ e ~ s i t y  ivould still be 
required to verify country of birth and apply for Rcfexat licenses. 

To use coiintiy of  birth as the criterion for access tu equipment would ~ n ~ a n  that universities 
wmld assrme an unfunded administratiw and investigatcrry burden, regardless of the student's 
pcrssession of a. valid visa. M ~ ~ r e o v ~ r ,  it is unclear why allegiance to cuarrrtry of bi.rth would take 
precedence over citizenship in matters of sec.mity in a. research Iaboratary. 'This c a ~ i  oiily 
contriihut:: to a further decl.fnc. in the number of fijrcign graduate students and post doctoral 
fellows entering I I  S graduzte scieriiific pmgrarns, reducing the most i.n-\pcwt.ant S O U S C ~  of GS 
lalznt in critical rational seewit./ technntogies. 

The UM: does not bc l i c i~  corintry uf birth should be the basis ofrevi~iv, hiit if that is to be 
adopted, then this verificaiiun process should be done in coordinatisrrn with the visa issuance 
prcjccss. 
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Q1aamm DQ) H.esearch Curresponrdeaace and isxforansaX Sdesce Exchange ” 

Does a foreign graduate student require a Llcerxse t.0 wsrk iri 2 latzorat.ory‘? 7 % ~  current msxyer j.s 
“not if the research on which the foreign student is working qtra:iilies as finademen-tal reseasch.?’ 

mabtnin that that answer is correct. %fa  clarification is provided it should be that access to 
pr~prietary research eq~iipnnent or data rnay require a foreign natiousl to have a license even 
urider a FME. 

1 .) Review and update the Chnimerce Control L i s t  (CGZ;), so that it is m ~ r e  currmt and 

2.) P ~ ~ i d e  clearer definitions o f  “use” and “use technology”. 
3 .  j Fifaintain the use of citizenship as the criterion for access to research equi,prnent. 
4.) Rejiifu~~ce the importance of the Furidamental Iteseaxch Exemptiun fcx  acderrric 
research. 

easier to use. 

The University oC Wa&ing%:Zori wishes tu join many other academic iastitutions and associations 
cxpressirag concern about the negative impact of the pri?posed changes both trr the progress of 
science and the heatrh of the US academic research enterprise. 





De= Sir o r  Madam: 

I ai, writing on behalf c:rf'l'exas Instrartients (Ti) in response to the Advance Notice {:}E Proposed RoBemaking 
Regsxxdinp Revision ~ r d  Clariiicaiion of Deanzed Export Related Regolatory Reqoirements published by the I!.%. 
Deparment ol'Cominerce, Bureau of Industry and Security (BE) or1 Ma~cfi 28,2005 (70 Fed. Reg. 15607) ('%re 
Notice"). 

TI is 13 global semiconductor company and the world's leading desigtw and supplier of real-time siprial 
processing solutions. The cornpmy's businesses ah:, iaclude sensors and controls, and educational arid 
productivity soluIi~ns. HeailtpKirtered in F)allas: Texas, ?'I has approxiariarely 36,090 etnpioyees tvoriilwide with 
corporate, sales and manufiicluring facilities in more than 25 ccrmtries acrcm Asia: Europe aod the hmewicas. 

An impwtmt fitactor in TI'S long-term siic::ess is its process technology arid m;rnufactrJrirtg ~lsengrh. The 
company has maintained consistent inuesixtient in R&TJ arid process tcchidogy development to provide a 
sustainable advantage to its <:usturners arid position TH diead ofthe competition. 'TI has ccmtinued to invest in 
dewloping ncw technologies in-house. The company is {:me of only a few semiconductcrr ccrmpanies that have 
successh'uliy traasitioned to 300-rnillimeter wafers, 130-n~1i>~&r chips and copper i&~cc~iects .  Ti lias the 
industry's broadest deployment of 130 nor techticdogy with w r e  .than 90 prothrcts in prodwition and more tti;rn 
io0 miliion unjrs shipped in toti3l. 

TI has 38 design and manufacturing locations warldwide, including I O  ~o~kl..t;l;tss, high-uoliime wafer fahs and 
I i assemblyjtest sites. Manufnciuring iacifitie': a ~ e  located in the US, japan, ~ s i a  and Eu1.ope.'1'3 {inks it5 io.- 
house semiconductor xrianufacturing ::loseip to its design ;mb p c e s s  technology tlevelopnzeni ti> deliver silicon 
products cr;snpeIitive witti any cuolpariy in the world. .As designs g;row to millions crf gates aid si l icixi  iPatures 
shrink, this linkage between design and miinuficturing is incresingiy critic.al. This cbse alignment was a key 
corrsideratiori in the Julie 2003 site selection annouticeinent d t h e  Dallas, '%as, area for 'E'B's next 30O-mtn 
wider fabrication fircility. 

. . . . . . . . . 



‘I’his is a blunt instrumenl, the pretnise o f  which is that no one except Anierica?) citizens, permanent residents and 
those with pditical asylum shouId he Free from the presumptioii that they may divert tL.chn:?logy. It is idso an 
unpredictable systeni in which time to license and conditions can vary significantly (adt1iitiedl.a; this h a s  
itnpsovcd dramatically in recent years). ltn addition, despiti: c o ~ ~ ~ ~ t d ~ t b l i :  effixts by many at HIS, the progrim 
has been plagued with: pexiocls where licenses wb’crc stalled in 2800; with short lived efhds to rationahe and 
streamline the sysgem (die DEL.); and with various efkris to bring cimsistency to conditions that fiankty have 
fallen short oftheir goal. Expanding the nile in  the m y s  contemplated by the Hutice will brmcfen and 
ccmpound the pro’trkms. 

Caught in this flawed program are real Y8‘1 eniplcyees whose work is intctlupled while their backgri>tjnds are 
scratiniz.e:l, sometirms for the secnnd or third time, for signs that they ~nighl dlver5. t ~ c l ~ t ~ b g y  that they had 
acquired while working at 71. la surne inskanzes these arc individuais WIICI WFS already ~ ~ l r i n g  on leding 
edge techiiology b e h e  ‘Fa hired thew. Howevcr. because the control levels for semicoaducior technology have 
not kept up with rnainstre;m cocnnnerciai leveis, T’[ applies for licenses firr individuals w h e  knowledge 
surpassed ::orrtrol Iewls years agts arid who will he adding to TI technical capabilities, tm diverting I’tam it,,. 

The expansion oftbe deemed exposf: ru!c, hotti with regards to clarifying $he definition of use and basing the 
lkeusi;3g requirement cm a foreigti national’s cotintry of birth, would cxa& the reach c!f this f‘lawect tule to inany 
of Ti’s ~xiost productive emplayees {pwticuiarly in the case oFa country o f  birth criteria.) Funhemare, the 
proposed expansion of lfrit mie ~ w l d  disropt arid divert scarce resources fr~rcrm U.S. universities upcn which TI 
delxiAs fix its future engineering talent. TI, Iike most other 8.I.S. seniicmductor cowtpatks, t>yically does not 
go werseis to recroir individuals. ’Fhe uast majorily of Ti’s fcreign nationafs itre either recruited at ti.S. 
nniversities as part o f  its regutax on-canrpus recruiting ethrts, or are experienced engineers who may have 
~vorbe~t fcr another c:osnp;131y, btzt wlzo also have an advanced degree from 3x1 American oniversity. 

As lorig as 55 percent oi‘the nmters‘ degrees and 66 percent ofthe PhDs in electrical engineering at U.S. schools 
iue awarded to foreign nationals, T’I will, by necessity, need to hire s ~ m c  foreigti engineers. These individuals are 
among the o~ost  wknted from their native countries. 118 addition, I.i.S. conrpanries and taxpayers have already 
irwessd in thetn through support for university-based research. It i s  cwnierprm%jctivit to restrict these highly 
edtmted engineers froin ;xiding to Ti’s cixnpetitive advantage. 

The deerried expur? r d e  makes it rnore likely that TX will lose engirieerirtg talent because it has a detrimental 
efYect on hiring, collaborarion in the workforce atid retestion. In a 2004 survey of‘ Semiconductor ltidostry 
hsscrcial ion members, some corripanies indicated that hiring nrimagers rriight avoid foreign nationals fronr 
~estricted mmtr ies  because they were zcrncerned with the deiays atid iinpredictal:&ty of‘ licensing. Even after 
the fwrign national Stes joined ihe company, there are instances in which their coiitributicrn tu a project is 
prulibiied by a license zonditiim Finally, it is imporrant to ticrtc th& the iritrrisiveness o f  licensing c m  he part of 
the hreign national’s work experience fw as many s ix  years cr niore. ‘Fhis is becaose the license typically will 
expire i t ]  two years time. However, it calx take BS many a% s ix  yertrs to cotnpkte the pri>cess for pertnanent 
resident. status. T’l porsues permanent residence for all i>f i ts U .S. based fcreign nat.io-rr.al employees, except in 
rare CirSCs. 

1: is alsci wnrth ni>tifig that the ifeemed export license process (depending un the size and composition of 
workrurce) rnay he more rescwcc inte‘osive to cornply with when corripared with cittier corporate expart control 
responsibilities. That is because the deemed export mle requires ’T’I to gather the l~rscixtl data (schooling, 
etnployrnent history, abstracts etc.) on each foreign natiimai employee, track their movement ihroughout the 
company! and monitor compliance to conditions (tweting with employees, gr<iupsl managers o f  FN), access to 
systenis and buildings, visa information, an0 requirements for higher level techr~olcgy. lo adiiii.ion, these 
licenses require renewals every two years, amendmiits for changes in technology, and mmagernent of TCPs 
induding periodic affrrrrations fiorn supervisors and fo~ilipii t>ati:mals and d;i,ym-day supervisiotl of rhe foreign 
national by ‘I’B’s managers. 
I’f is c~ncernerf flriit she current deemed export system is  not only Failing to nieet a national security o@jective, 
but &i>, as the rides srar~cl today, is ;it ~ d d s  with .TYs  :&iIiQ tc bring in the best taknt that the V , W F ~ ~  I i a ~  PO ot%r 
and therehy strengtlieo ‘1‘3’s c.ornperitive edge. Maintainjng leacfership irr key technologies clearly is in the G.S. 
nationel interest nxtit,  where imkbfe, policies should be alig~ted to that ob-jective. 



it is TI'S understanding that in some countries asking for the country ~ f b i r t h  for all employees rnay conflict with 
ruies un collection ofj:ersonai dam. 

Finally, ii i s  'TI'S undersanding thai the UIS has given a s i m m e s  that the CCWFT crf birth recorrtiriendatioti 
worrld not apply to 11.5. perriianent rcsidenh. Tl hopes that this is tht: case. If not, TI objects to this 
recornxtiendation in the strongest possible terms. Such a cbarige would mean rn iracrerse in the corripliance and 
licensing burcfen. Much tnc:se trwhling is that this would require that TI subject sonic i>T iis most talented 
contribtators to gctverrrment scruiiay, rnonitoririg and perbi~ps a curtailing of  their work activity. As just one 
ex.amplt:, TI  iocrked at a popiitation widiiri some of its greatest kchnical contributors who me on 'Ti's Tecfiriicai 
Ladder. The pupwe o f  the Technical Ladder is to  recognize and res7ard T'l's most exceptional teclmical talent. 
The election to the 'Technical Ladder is orie nf the prini iq mmns of recogniziog th is top talerit. 'There are wes 
thirty U . S .  permanent residents %ern xes~ioted coorrwies whcr have been remgnized for their cmtrilxrtions to TT 
by Ixirrg elected iu the 'Tcchnical Ladder. 'X'hir is only ~ t w  way ta measure the kind uf disruptive impact such a 
cirange could havi.. 

'7'1 appreciates rhc: opgorlrrnity to corrrmerit oii this important matter. TI believes t11a1 the recorimendations 
contained in the Notice should be r.qjer:ted. 'TI hopes that the RIS will contiriue in c8trts to signifkantly 
streaniline or repiace the current dcernrtd e x p i  rtrle md 1ook.s forward to working towards that end. 





Wc write as arernbers nf the 1.j.S. Public .Policy Commixtee afthe ,.hssociaticrrn fw- 
Computing Machinery, which is widely recognixed as the premier orgaaization. for 
cnrirpuiing professimals, delivering resmrces that advance the cumputing a$ a science 
and B profession, enahling prisfessional development, and prcm'oting pcrlicies and 
research that bene& society, ACM i s  the world's first educational and scientific 
compuling society wit11 alirnost 80,000 members worldwide. I.!SACM nzemnbers include 
leading crmrputer scierztisis, engint-ers, alxd ctdier professionals from industry, academia, 
and govcmnient. 

The Department's hdva.rrced Notice of f3rolrosed Rulemaking seeks ccrrnnierlts on three 
tlf the Inspectcsr General's gropr~sals interided tu limit inappropriate access 10 conir.~Jled 

adding "'or'' io the defir&km of "use" by ens-wing access to controlled sectmolngies is 
limited to tlrose invntved in the "'operation, installation (including onsite iriskdlatiotr), 
nzaintena?.cc (check.ing), repair, overhaul ~ arid refwe)ashing"; second, begin using a 
foreign uational's country ul' birth, irisread or" die cmmt practice arrf.using a foreign 
natir.m.2'~ rnos'c recent citizenship or p~rmmcrat residency, as the basis fix determining 
dcemed export licenses; wd.  third, clxifjcatiotr of the siipplomen~al questions used for 

equipment and teciaraology fkst, am.end the curretat definition of ciuse3' techAngy by 



IISACM bctlieves the %nspectnr Oeueral's report is riot cZear both in the terms and in the 
concepts of what i t  is t.rying to addms,  in  seeking to clarify the definition of "rrse" 
controiled technology, tlie Xnspeciur Gerierai rnenttiorrs that long-standing exemptions to 
the EAR based 
be apprc?prlate. in  fact, i t  states Chat. "', . ac,cilrding to the BES &e techuology for the me 
of cou-trolled eyuipnzcni - regardless of h w  it is defined -.. is siibject to the deemed 
export prc1vision regasdless o f  svhethhsr the. research being co~~buctcd with that equipment 
Is fundanesaial or nut. This wou1d niean that mauy of the acadeniic and Federal 
Iaboratories might need tn seek deemed export license for sonir! foreign rzationals 
working wiih controlled equipment or othenvise restrict their access tn such equipment." 
1Vhit.e the applicatiori of this new def2nitisn nixy not be clear, the implication that this 
will l?e rt new Kurderi on research i s  clear. C.lonfusic~n about -- or an overly brwd 
interpre~~tiuii of -" this deFrnit-ion could i 1) impose mew, crsstly, and undue burdens on 
academia and industry with respect to fechiiological research and development; and (2) 
unnecessariiy encumber innovatiorr iu the United States. 

pubiicl y avaiiable technoltrgy a d  fwdamer~tal researc,h may rm laager 

NEW, COSTLY, AND UNDClE BURDENS 

'T'Lrere is substantial confusion regarding exact1.y what equipment or teelanology ivauld be 

would do little to clear up this confusion. The 1.G recorn.mends amending the cwrerrt 
definition crf "use" of controlled equipnient SO that it wliI include any of the Cdlowirig: 
"'operationl installation (inc%uding onsite installation), aialntenarxe (checking], repair, 
Cmrhaul, OT reiixbishing." The l.G argues that this change worrld confoa,nll the E M .  
definitiorr L P ~  use to that used by c . & m  federal agencies. %-Xowcver, in rnaki-rig this cfiauge 
the IG seems to irxiply that the "i~se" o f  controlled equipment would result irs the transfer 
of csmt.rollcd technolngy. In fact, the IG seems to confuse the use (?E controlled 
eqti ip~~it~f  with the rechmiagy (or iufbrmatiarr) necessary for the use of %lie equipment. 

subject fa tl1.e deemed export requirements ofthe EAR. The h;hanges suggested by thc IQ 

if i s  critical that the HIS understand the difference m it reviews this issue. For exanzpte, a 
tnaniial or software to operate controlhi eyuipixlcnt niight he pblicly available, meaning 
there would be DO govevnrtterrt restrktiims cui a foreign national's access. 'Xbc XG iniylies 

rules. Wiis  is corrtrxy to long-standing exemption guidelines, which state that publicly 
ava 3 I ;ab1 e tc chno Z og y incl udg. s the f d  low iug : 

that all technslogy insYIl..r;cd irn the Use of  eq1ripnrent could be subject to deellrcd export 

* 
* 

* educational informailon. 

information t l ~ t  is or will be pub>XisRed: 
irr.formatriorr that arises during, or resillts fri?m, fkaiiditrncntai research; 
asld 

"B'hc ESLS should be very cIear that changing ihe deRrtit3on of 'hse" would only affect 
proprietary inf"r_smatico~ and wauld nul include information in al1-y ofthe above-listed 
categories. 



E ~ e n  the process crrf detctrrtiixiing which equipmerit may require a license is a substantial 
burden 0x1 institutions at  a time avbeu research dollars x e  scarce. Indeed, as~other 
.univcrsjty official descri.bed how it recently took O V ~ T  9hl hoiirs o f  attorney and faculty 
time (and fully 6 I T K I T I ~ ~ S  trrr process) to reach the cr>nchssion that an il~pcrrrt license wits 
not necded wh.en atternptiug to tmtd scme metec?rologicai equipment overseas to take 
detailed readings of ultraa+olet radiation in that area.C3j This is a tremendous burden on 
tht: research enterprise :at a timz ~nany universities are facing f la t  or curtded research 
budgets. 

'T'he U.S."s economic strength lies in the inncwation that is driven by a robust a id  open 
research base. The research enterprise depends u . p n  $.he free flow of i.nfomsation to 
stirnulate new ideas and new directioers f&r develq3ment of technologies. It ais0 depends 
on getting the best people to wcsrk on the hrrrdest problenis, The new focus cui country of 
origin puts both h a h m k s  of nur open research erserprisit. at risk. First, as menticsned 
above, ihis mle change would unnecessariiy burden research by xiding additi.orial costs 
to the enteqwise wtxlIe pcstenri:illy L.;rni.ted the free flaw of infor-matiorr among researchers. 
Second, the ~icw rulc worajld add to an s1~ead.j hostile atmosphere (currently due to 
substantial burdens on U.S. granted visas) for twIented fr.,reigrr natioaals who may be 
corrsidering clsming to the 11,s. 

Much of am iniaoi~~tion is fueled b y  the brightest students in the world wanting io come 
t o  the U.S. to skdy, and, whrfc here, decidiug lo join the workforce arzd shy. The U.S. 
bemefit:ted hy choosing the brightest people from tens of mit'iicrns in the srarrie age group in 
countries a rmid  the world, H.oweser, receiit heightersed fears over foreign nafimals irn 
the U.S. and visa rules mean that tlmse students axe rulable or tsrrduly errcurnbcred if they 
wish io come IC:, this countq to study, arid ($ten are not allowed to stay after finishing 
their degrees and contribute t s  U.S. itrtiovaeion arid c,reativipv.. 'Il'his iaxk wwld create ;m 
c v m  morc hostile atnnzosphere by sending a message to fwcigri re:;earchers that tbey may 
mx be allowed to access the nwst state of the art technologies for their work. 



Rixently, a representative of the semiconductor irrduswy described the high level of 
competitiveness within the global semiconductor research and development environment 
and how crucial it was for hex. company to bc able to recruit and rebin talented h r e i p  
nstiorxals. j4j This sentiment has Deen echoed by many industrics arid rtlcerstly by lea4jng 
acartcmic and sciencc groups, including the Assuciatinn of A.merican IJaiversities.[:5] 
Clearly, the talent of' fixeign national:; is a critical conipcment of our nations ability ti? 
rnaiiitaini a t.ccXsnolagbX edge over its Entemat3onaj dorrrpctitors. 

Nut unly does the proposed rule cliiinge sI~.ort-c~hmge our research eiavirorament arad 
economy, but it m m r s  those bright ymng scientists zmd engineers wil! either stay in their 
existing countries or go where they are able la work unencumbered <,Le,, with the 
compeiitioia). At B time when Asnerica's tcchncdogicsl leadership is being challeriged as 
never hitfore by cornpetitian from ~versew and cruise~rciag of once-.U.S.-based 
operations, these prayrused changes in cxpor% policy svatrld work to encourage many 
urgarzizaticsns to move research ttctivitles c~ve';rseas to mine this talent. The end result 
wc~uld be to undermine the United States' technology leadership edge -- an area that has 
been and is central. to 1.J.S. econom.ic vitaIity iiow md in the future. 

Under current BBS poli.cy, instituti.ot~s consider a €oreign naiional,'s rrrdsst receai 

is required. The XG report found that the existing p l icy  wits not adequate, as it did not 
take a person's courit~y of birih into account as other federal agencies do for acci'ss to 
sensitive eyuipnieut. 'X'he 1G states, "Fur example, a persoir born in Trm vi41n is curent a 
citizen of Canada would be categnrized as Carradiaan according to the EAR cveu ir" she!he 
maintaiired dual citizenship as m Iraniau. In this instance, given that most exports to 
Canada are not controlled, a deemed export license ~ c x 3 1 d  uot be required fcrr this foreign 
xlataonla 1. ?' 

citiasnshigs s1r pcrmax1ent residency to deiern3ine whether or not deemed erport licensing 

Country of wigin Is, at best, ur ambiguous indicator or" securi-iy risk. The IG report 
indic.ates oiie scenario where BXS regtrlations du not take dual citizenship of a foreign 

wcer-tai~ity and costs of incorporating country of origin as s security criterion. For 
example, cansidcr a foreign rrational boni in Chiua, but wlzostl. parents emigrate f i c m  
Chiua to Canada tvlieir she i s  or1l.y six tnmths crld, Under the. ifr's propo,sal r.he person 
would De subjected io export restTicrions placed on China, despite heing id permarmi 
resident of' Canada aImost hcn wbok Life. She would be subject to much more scnitiny 
than any of her fanadinn culleagues; creating different burdens on essentially the same 
pool or'xesca~chers. Similar to the h u e  ra.ised in the previous section, creating two 
classca of foreign naticrraals from the same country could ultimately deter top researchers 
from cimiixg to the 1.jnitt.d States. 

nrttionn'l into account; hOWeVer, Illere arc nrany m.ore possihle scen&os that reflect the 

While providing I.ittle additioual information, this change would bc costly tn the 
universities. Currently, most unia7ersities do not. collect inktrrnation ahout a 
st~dent'sch&w's coiinitry uf birth. 'I'be 1G reconmendation wouId foi-ce universities and 
ci?mparaies to yerfonc?mi two different backgrowid checks if a foreign nation's citizenship or 



kga4 residency bad ct-langcd at any pint.  during their Me. 

G3vm the scope of the couixtries iravolved and the different ex.port cantrols fbr each. th is  
change could create substantial new costs for universities and additional delays in getting 
world-class researchers iiifo the United Sbtes. USA@M urge:" 815 to carefully weigh the 
ex rent that this change would provide usefkl and relevani security information, agairrst 
the additional, and likely subsvantial, costs it would create. 













June 2?, 2005 
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Given this crxnplcxity both in the US and overseas, we can mt .  nscemin w monetary impact acs 

any proposed change. %Vi th empjtoyees ami cormimctors in more than 75 countries, large employee 

popdaiicms and qucstiorrs about feasibility in some geog-raphies, we anticipate LB significant cost 

iiw cz 1.w d UT i th imp i em emi II g and main iai lair i g this c haage, 





# 







perspective, if this subset of i 13M pateaifs were a stand-alone campany i t  would rank 30th. overa%l 

in terms of patents received, or1 par with some very weB1 kwmw techology companies 

(hfotoroia, MicrasoR, Lucent, Cisco). Further, w e  note that B portion of ow IBkf researchers 

and engineers ch.ange their status over time with sonie becomiirg aiat.walized US citiaens or IJS 

pemanent. residerits and no longer listed as nmresideirt iwentors. 
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C. ... 



RE: Deemed E x p n  Rule 

There are questions a.bcmt whether a country of birth alcrne is a reliable iridicator o f  riational 
allegiance. 

Further, the visa process i s  intended to screen .foreign nationals and to assess their threat to 
national security before approving their entry intcr the United States, V i s a  applications are 
rwbewed by federal a.geacies? including, the I3epartment of State, I-Iotneiand Security, aaxd 
other cuncerned agencies and irrckude e ~ t e ~ i s i ~  backgrowid checks. Adding additional 
Lrtycrs to the process is, in ILK ogrini~n, not necessary. 



..... 





Dear Sir or Madam, 

%'e appreciate the oppat-tmity to submit the hilowing corxzment on behalf o f  the uudersigried 
organizations in regard to the a.t>ove referenced ;Idvaxice notice of proposed rtilem~aktlag. Our organizations 
represent hundreds of U. S. crrrmparaies doing business ihroughout the world that will be adversely 
irnpucted were the Inspector General's priqwsalto be adrrpted. 

"The world ecorromy tias rapidly integrated since the inception of the deemed expork rule. 
America) conap~riies' presence abroad 1x1s grown sig~;nifkantly, and with it the necessity to transfer 
employees within organizations around the glohe. Conaparries recruit the best and brightest in foreign 
markets, both for the expertise they bring to the business arid Cor their ktxowiedge of  foreign culture, 
politics, rw~d ec.o,nornics. Talent, and not ccmntlltsa; of origin, is the determining factor in whether a ciarididate 
is selected for erripioyment and whether that candidate exee%s orice employed. Prospective rnariagers must 
have tlre ability LO learn the business eon1 a vaxiety ululrgles to best satis% t ~ i e  dynamic ctialle~iges o f the  
positio~is they will be occtrpying, Engineers and scientists must bc. abIe to gs, where their conipmy 'S 
research centers and laboratories are 1oc.zited. Country af  ~ i g i n  is an arhitray label in this wntext, and 
the proposed licensing rule would iaitiibi-t companies from eniplnying the rriost talented .foreign naticmds 
and transferring tficm as necessary. 

Rcsporisiihle corirpiiiiies carefully assess the qualifications arid backgrounds oftheix c.andidates for 
employnxent arid adhere tcr applicable law, especially when employees are privy to sensiiive technnology. 
Hiring criteria iriclurfe personal attributes, skills of candidates m d  consideratiow as ti:$ their right to 
lawfuuiily work in a given cauntry? hnt not their countq o f  origin. Foreign prisacy laws, such as the 
Euaopeau ilriiuna Directive on Data 'Pr~tect io~i  (EU Directive), malie this infoanmion problematic, If not 
ikgal, to acqriit.e, The EU Directive treats nat-ioraal urigiis infomation w sensitive data that is  subject to 
high stmdards of protection. Consequently, the collection of inCousmation regarding national arigin frmi 
ourrent eoiployees is particularly difficult in sotiie EIJ rnembcr states, espec.ialiy whexe action is taken 
pursuant to that inComiat4on. dXfier countries outside o f  the ti", such as Jap .~ ,  Canada jHtnmari Rights 
Code Sections 9 A:. i4) arid Austmlia (Anti-discriminat~~}~~ hc1- of 19'77, Equal Opportunity Act of I995 



and the Racial discrilni~&on A c t  of 1975) IXW ~~?ti-discrlnainatiora laws 013 the ~ J O ~ S  ihar mandate 
privacy awl  data protection, which has led to their cumeiit considerxtinn of nieasurcs that would liniit U S .  
goverriirieist access to certtuiri personal data, Fox these reas~~ns, conapmies find other factors, sucfn as 
ccriiiniry oC Xast citixenship or prmanent  residence, nwch more valuahle in performing background 
checks. In addition, it is undear how country 0f'origi.n ideixtificatiori would beinei2 erxCcmement. Tr does 
not provide any superior k~xowledge to agents for the purposes of coriductirig security screenings, and 
smctioned natians woiild not likely cooperate with airy investig&m ccsnducted by the 11.5. concerning 
the kIet3tity of one of their natiorrals. In the coniext <?fU.S, employment 3aws, inquiries into aa 
individual's national origiri may impermissibly infringe upon both state and federal discrirniriakirsn 
protections, iiicluding Title %'If oftlxe C3vil Migl~ts Act of 1964, 

Even more iiraiportant for the long  tern^, a heightened deerried expofi licensing regime, paired with 
la i~iore restrictive -visa issumce policy, threatens the fiee flow of ideas and pople that fuels innovation in 
the Urrited States. Fnreign-born scieritbists are integral tu o w  research and developnxent base. 'They help to 
make the U.S. the gfoba? leader in techiaological development. While the intent ofthe prcrposed rule is to 
keep Atrierican "kncnowledge" here, ironically, it will have the opposite effect, Chinpanias have bund that 
irmx&xi is best cultivated when research arid manufacturing facilities svork collaboratively. If 
companies can no lcrjiger bring the brightest foreign minds to the U.S.? then they will increasingly niove 
research projects abroad, which lira turn, will be fo!lowed by n?arzufac.hwlng capability, As a result, centers 
of exc.ellence will move abroad as well. This shift wiil nmke it all the more difEcult to mc?nitor 
technology transfer as it uccim beyond our h a d e n ,  and i t  will actualiy sewe to enhmsa other countries 
innovative capabiilities at our expense. 

A.iiy iiew regulation must be evaluated in I igkt of its potential eRec.tiveness weighed against i ts 
pc?tential negative i ~ n p ~ i .  The Depagtineiat of Comi~~erce should not adopt the proposed ride because 
neither the BIS Notice iior the OLG Meport demonstrates a corinection kbveen the proposed ckariges tu 
(lie cwrent deemed export licensing procedure ,and the beriefk thst wc~uld allegedly arise from these 
chaiages. This failure is particularly significarrt in light of the recent anntal report s f  the Oflice of 
Natianal Counterintelligence Executive (XClXi) which fwmd that m x e  o f  the suspicious inc,iclients 
investig&xi by the Defense Security Servic~ in FY 2004 invoivcd foreign employees of U.S. comprmics. 
It is clear f r m  this repcrrt that while our companies arc frequently the target of attempts to acquire their 
technolog, those attempts corne from sources other thara their foreigri employees, and it would. be a h r  
more effective use of our enforcement resources to focus { x i  those other means. 'The lack of  a clear 
correlation hetween h e  propi?sed changes and the anficipatfcd henefits wf these changes renders the 
proposed rule suscepiihle to legal challenges. Urider the Xriteniational Emergency Econrrrniic Powers Act 
(IEeP,4), a-gency action is subject to the & d k k l  review provisions ofthe Administmtive Procedures Ac.t. 
Gouns have held previously that proposed rulemaking niust be justified by eviderxcx in  order to survive 
judicial review, 

'In wmniaq ,  the proposed expansion of deemed export licensing will create significarit corifusiora 
and hurdles fix rir,mpanies that want to bring fiveign workers to the U,S.5 ultiniately reorienting projects 
abroad. Furthernxore, it confributes io 8 growing perceptioii that k t re ig  wcsrkers are unwelcome i n  the 
IJriited St~ites, a notion that rims counter tcs the c t i l ~ ~  of openness that has empowered I!.% industry to 
i ts preerriirient startrs in the wnrld, More~ver, those seeking to steal sensitive technology w d d  not likely 
do 30 through legitirnatxe means and would attcnxpt to erid run the licemirig process altogether. 
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W e  thank BlS and the Depastnneist of Gornmerce for the oppstranity to provide these comments, 
Our a~aenanbers a im have ctx~cerns with the definition of"'use" in the proposed nile, but we have chosen to 
defer to other can~~reei~ters an that matter, Finally, s ~ m c  of our nrenrlres curiaparries will 0% strbmitfing 
comsreents that should ilfrrstrate the p.xftisular obstx~les that this nrle w d d  tinve on their industry or 
ckrmpany. We hope these curiamerits will be helpful. Should you have questions, please feel free to 
contact us. 

Sincerely, 

.. . -. . . 



Regards, 



Please do no-t hesitate tcr contact us if w e  c m  De uf further assistance. 

Sincerely, 
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........ 



* Diffigraait to Verify. Companies are ill-suited to verify c~omtay-of--birth. In coratmst to 
criteria such as citizenship and permaient residency, which are evidericed thxough 
s.tandasdized goveilsaslen~~issmed documents, compmies cannot effectively evaluate 
documentary evidence on country of birth. Fuxther complicating the matter is that 
certain caurat~ies act.ually recognke an emplcryee’s “rigjzt to lie” if employers request 
such sensitive personal information. 

In light of these serious cc~ncems, aad the OXG’s failure to articulate a colierciit national 
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'; '7 See 22 C.IF',R. $$ 120.16-120.17. .... 
,. . . . . . . . . 

..... 
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(2) f ~ r e i p  national employees wcjrkirsg for U .S, companies overseas (fix deemed reexports). 
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See id. 6 
-11111 
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recognize zi employce”s %ght t s  lie”’ to a ~ i  employer seeking certain kinds of sensitive, persona% 

employees to be tnithfitfi2X in response to such c m a p a q  requests, the ability of cornrpx~iiies to obtain 

. . .... _. 
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2 {I See ............ id, 
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$xie there.fi,rc offer th,e fdlowiray suggestions as caiicrete implementation steps in lint: with the 
recornmendatinns expressed ‘ray Dan Mote a$. ihe May 6 meeting at the National Academies: 

. . . . . . . 





sincere 1 y , 



Joe 'l'ask.er 

...... 



lune 27,2005 

A!ex Lopcs, Director 

Bdrcau of Sndustry aad Securiry 

United States T)epsrrme?nt of commerce 
I 4'h Strect ;ml Pennsylvania Avenue, N .w. 

Washington, D.C. 20230 

Deemed Exports and Electronics Division 

Regohicry Policy Wision 

Room 2705 

L h r  Mr. Lopes: 



'I'he proposed change i s  imnecessary. Ctrrrent .BIS poli~y under the EAR \vi>& LVGI!. tc? control cornrnercial 
technojogy wtiile permitting legitimate business activities to proceed properly between FI.3. coinpallies and their 
employees: s weII as their foreign custonws, btainess parmrs, and suI&dkiries, These global, commercial. 
biisiness activities lake place correctly utider existing laws and reguIatiisns: in the c s e  of 1J.S. employees, under the 
BAR; in the case of eq)Loyees of lxjsinesses located in an allied country, under the export liiws of thai ::owmy as 
well as cinder the EAR. 

C:ursent rcguk3tions and relared smcticrtis I under tbe export laws axi  regulatioras of both the United States arid our 
allies - adequately control rhe possibility that a foreign person might improperly transfer rechnolqgy ti> ihat pe~son's 
C O ; ~ I X . ~ V  of birth. This is true fiir the employees of 1J.S. cornpariies as well as the employees of foreign custoniers, 
busioess partners, and subsidiaries. Undex tile export Taws and regulations of both the United States and our aHks, in 
the event a f l . 5 .  company I or its foreigl ctrstonxr, business partner, o r  subsidiary - knows or h i s  reason to know 
that the refease of'tecixwhgy to a person will result it> an unauthorized rrrrrrsfes ofthat t ~ ~ h > I i > ~ ~  to a third r:oiintry, 
the 1I.S. o r  foreign entit:{ must hall: ali access io ilie conrrollcd technolorn by the individual. Failure to cixnpiy with 
that reqoirement results in civil ;uid criminal sx~t ions  - including Bnes aid a denial o f  the at-cility to pruticipate in 
exp<xt activity .-. for a US. mrtpany and i t s  eurtpluyecs, as well as for a 1J.S. conipany's foreign customers, business 
partners, and subsidiaries. Further, my ticaa-conrplying erriployee fPccs signiffcaiit individual ssoctions under the 
exp~:rt lnws oftbe United States and the aliied countq involved. 

Given this adequate colrrpliancr and enfcjrcen?ent rystern: any effort to discriminar: solely or) ihe basis of country of 
birth is misplaced. The sisen@h of this C ~ U ~ E Q  resides in its Palenkd and diversiCied workforce, including the 
niillions of individuals who sitnply Lwe come i o  Bie United States bo live, wwk,  and raise their families. is 
entirely arbitrary, nxui zlvuuld extend to niany who have fled the conditions trf their country of birth, including 
repressive rcgioies. hn  engineer, for exariij)%e, who iled Iran in 1979 atid found refuge irs the United K.ingdorn, svltfa 
der:ac:h of UIC citizenship or perniaimait residency, would become m irntndiate suspecr under the proposed policy 
cbatige. Hi: would be unable to fjnd w r k  in his field in this country IxaIess he was somehow ahle io convince a 
pterrtial amptcyx, and a licensing uffker, that his place of'bii-th slmAd not deny him the jot?. 

31: is important to racogaizcz: also thit such norn~ l ,  ci>tnmercial 1:usiness activity does not in wive defense art 'Ic1es; 
technical data- UP sewices on the U.S. Munitivris i..ist, and it daes riot involve cIassificd hfwnation, each of' which is 
xnwolled rinder a separate export mntrol regime appropriate for uie sensitive nature of die techiwlogy subject to 
#Rose rcgitnes. Instead, the current BIS pi>li(:y is limited tu civil, EAR-sortlrolfed technology exchanged in normal 
cornmerciaj busirtess activities between a 1.) .S. company and its enrpioyees, is well as between R B.1.S. conipany and 
its fixeigti c~stomers, business parmcrs, ;wd subsidizies locared in allied countries. 



Finally, io recognizing the swcess ofthe crirrent policy regarding "fimign persons" as defined in the EAR, we note 
that rhc R1S saquest for eosnments sbc:rtild have stated explicitly th31 the proposed chmgr would have 1x0 effect on 
"'13.5. persons" whi:r were borri in ;I foreign country and who have beconie U.S. citizens c!r V.3. permanent residents. 
Any attempted extension o f  the proposed policy change 1-0 inelividusls who are foreign born but Iiave become "'U.S. 
j)ersons" as defined under tlie EAR would of COUFSL' r t ~ i  counter tv U.S. ininiigra4ion: empIoyrcierrt and 
discrinzinatiim laws. Fur-ther BlS notices regarding the proposed chmgc sbould make it cless that all I JS .  citizens 
md all U,S. ,permanent residetit:;, regirdless of their place of birth, rernnin "U.S. perso~~s" under the EAR. 

It will impose 011 U.S. companies the signifkarit task ofreqrririttg every fixeign natiooal employee to provide 
;x:lditionaI naihrrality documentation arid proof regarding place of birth, regardless <#&e current ... mil previously 
reported - citizenship or perrrrmwt residericy ofthe empbyee. As yoii know, I?.%. companies ernpioy many fbreign 
nationals, and to &te the ciirrent exporr r:ompliance procedures in hiring and supervising those erriployees have 
workcd wei l  10 ensure f i i U  EAR compliance. The imposition ofttiis new requirement for additional review crf both 
current employees atid prospective ernphyees will result in enc~rnwos disnipiors. Current employees, who have 
perfor~ied their work in ful l  crrinpliance k r  years, will have to be removed rmless and until ttreir eirimiship is 
reconl'rrmed under this new, prciposed staadard, Prqjects .will be halted and employees wiil sit idle. Kew 
employees, who are talertied and are draw to the legifirnaie opportunities provided by teclwical needs of ti.3. 
companies, will be discouraged fi.otn seeking those pixitions, ultimately resulting in (I weakened 13 .S. industxiill base 
aod stronger foreign competition. 

Discrimination cases atso wilj irtiiltiply, particularly given that foreign-born erriployees witat kf.3. citizenship or 
pnnaneni residm status will lie exempt, hi t  foreign-born erriployees wit3r citizenship or permanent residant status 
of an allied couetry will be forced to respond and obtain and submit adifirional documentation. In additionl in cases 
irr which nu licerise currently Is required, or when a 'license exception is available - License Exception 'YSM; I5 
C.F.R. tj 730 6,  fcjr example - based oji the employee's current citizenship or perrrmteni residewy, ttre employee may 
be pulled frciisr the work uriless md unfil an export Iir:ense is  apprc:rved. 



Alex topes, Director 
June 27, BOOB 

Page 3 

In reguiatirig tliose activities, the current I:sSS system has worked properiy and successfully for years to protect 1!.5. 
narinnai fixeign policy atid natic?iiai sccority interests, and does not r q & e  the proposed changc. 

Sincerely, 



. 



June 27,2005 



The ANPR recnmnici~ds adjustirtg the defi”snitic>ri of‘ ‘hse” o f  controlfed equipment at see. f. 5 CFM 
sec. 772.1, such that the simple operatioil of a piece of corstrdied equipnaent could ccs.witr& a 
”deemed expart.” ‘The ANPR k f i e r  recoxnmends revising ihe answer io QRA ‘13( K 1 in 
Supplemciit 1 to 1% GFR Part ’734 to specifically state tkat use ofeqtiipment must he arnaly~ed 
.ibr appIicaiiori of export cisntrols even if it i s  used iri a fitndan?exltal research. ac,tivity. ‘There are 
a n u ~ n  ker o f  serious problesns with the prc3piJsed rule changes regarding .the ‘‘use7‘ of equipment, 
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It bears m e r h n  that a l l  these foreign students and researchers wil l ail have suc~essfully passed 
the new, entraiiced visa sc,reer\ing requirements that in.:lude face-to-face interviews. hn even 
greater level i7f scrutiny i s  placed t-m visa applicants intendirig io study in one ofthe sn&ject 
matters covered by the "Critical Fields List" that includes a wide range of basic academic 
discipkiraes, h m  biochtmistny to Landscape architecture. In addition, the activities of fcreign 
students are also rrmnitored by the SEWS program I'he impact of the prr:,pseiS chal3rges to the 
"deemed expolt" rules cm the ability af U.S. universities to rec,ruii the most yua1,ified fc,reign 
sttidents and sctiolars must be considered in light of' these existing requirements placed on 
foreign studelits and scholars, which are widely consitfered to be coratribuiing to the dedine in 
qualifktd foreign appticanfs seeking admission to U.S. college:; and univessiiies. 



a "select agents" cJoes pro.vide some basis fcir comparisori. For just the se.v.en canipus 
Intmmtnr-ies a3at conduct research w%h select agents, the ccist c 6  new physical security measures 
ti> cori?.rol access was in the range of $120,000, without ccsnside~ng t l ~  significmt i n h s t ~ t ~ t u ~  
upgrades, such as sewers, required to support the acccss contv31 system. ' R e  adniiizisgrative 
cczsts were fkr greater. A task f'crrce was convened to determhze how to ccimply %4th ihe new 
restrictinns on select. ager\t researcft, which incHtidcd 14 txigtr.-level administrators who met one to 
two huurs per week f i r  three yews. Countless other empIoyees are involvcb in s~)r.n.e aspect of 
d.rnin.istering the regarlatary and licensing aspects of the select agent program. When one 
c o ~ ~ s i d t ~  that the n ~ m h e r  of  campus colleges ;urd departments, kcilities! Babcrratories and 
personriel that could potentially involve equiprnenit cavered by the EAR is moch greater than the 
modest nrmbitrs ir\adsw.j in select agent research, it i s  es4dent itrat the cost of identifying and 
restTktirrg access to all controlled iquipnmat. used in research and teaching is very significant. 



Thank you for your consideration of  our comments. 

Sincerely 9 

...... 





Reference: Revisictll and Cl&rification of Pbeemed Exporl Related Regulatory 
Requirements, RIN 0694-A D 3  

d write QIZ belzalf of the ,4ssociation nf Axmicam Medical Cotleges ( h A M G )  in response tct 
the request fur csiiitxrcrits on the Advance notice of proposed nilenxiking: Revision a~id Clarification 
of Deeiricd Export Related R.egu1atoy-q Requimrrents, appearing in the Federal Register ori March 
28,2005 (70 FR 15607) [hereinafter .A.WR], The AAMC Is a nctn.pmtYat organization representing all 
4 2 S U.3. accredited allopathic medical schools, snme 400 major teaching hospials, and 94 academic 
and professional societies representing 1 iY2,OCdtJ faculty merrihers. The M N R  invites conrxments on 
the impact 011 the academic conum~nity, irzrfussr)i, and govemrnent agerrcies involved in resemh of 
cerktiri recommendations that arc contained i.n the March 2004 Dep-tnrent of Commerce Office of 
Irriqxetor General Report entitled: “f.leerned Export ControzIs May Not Stop the Transfcr o f  Sensitive 
TeclmoXogy to Foreign NationaIs in the 1J.K’‘ 



The AA.MC and its Prieniber Iristitirtions are committed to ccrnfinning to do their part to 
presewe national security. The AAMC intends these crsmrnenis to assist BIS in addressing Iegitimatc 
fiatioiial sec.urity concerns without unnecessarily arid seriuus'iy compromising scientit'ac research at 

sigiificarrt expansion of the deemed export prcwisions with correlative ccsritrxtiori of the fundamental 
research excepticsu is ~zowhere justified. 'I'he burden vf the changes ~ e ~ ~ ~ ~ i t ? n d e d  by the Inspector 
General \.t.ould fall most heavily ami a d ~ ~ s e l S  on fundan~ental resm~ch in research universities arid 
acaderrric medical ceniers- Th.esc h.igher education instirutions have been key partners in creatirrg the 
scientific and techriolagical advances that have played vital roles in national security. M O F ~ ~ W X ,  the 
propused changes would subshritially restrict the akea.dy limited ability of international stude~it~ arid 
sc,holars to study and train in the U.S. and tlahel-elq impoverish t!.L higher edrication and academic 

acadelrlic Ejedkal CctltCrs and WAeaFCh tiniVeFsih3S. x.%iIWeWF, the IX3XsSity fbr the l-Wos3lll3elldCd 

ScIencC'. 

As 3 prelude to oiur comments: it i s  jmyortant, by way of ictent ifying the cominunity OTI which 
the inrgact uf the Lrispector Gerieral's recn~rlmctadations would MI, to reference the c.amprehensive 
data ciied irr the comments of the Associatiot~ o f  American kfnivemities and those of the Colinncil on 
Goverriniental Relations. Becatse the impact of the recomnien&aticms will a t k t  the entire academic 
suieritiik comrnurrity, and riot just a{:adernlc medicine, we have elected not TO fncw siniply on the 
cwsm rount of foreign medical students and fo~eigrx schalars in nzedical S C ~ O O ~ S ,  although thhose 
~zriizrbers represent a signi f-icant pop~1l;3tion o f  scholars, but rather upon the entire academic research 
commlinil-y, 

. . 



Academic rxdical centers and imivelcsities have assumed fcx years that the use in fu&mienr;ol 
research of equip~nent ccsrrtrolled for w e  techiolcrgy 4s exempt rjnifer the fiincfmental research 
provisicm of the Export Administrakion Regulatio~is [hereinrailer ERR]. kjiiiversities arid medical 
schools have alscs imnderstood the fundamen(al research provisions to extend to the right for foreign 
striderits arid researclaers, as fid1 members of research teams, riot o~ily t o  participate in fwdarrrental 
research, ‘iruf also to use, alter and create: and to receive infcwn?ation on how to use, alter and create 
eyuipnierrt cuntrolled for use techn{$ogy while conducting fundamental research on U.S, u n i a ~ ~ s i t y  
campnses. hcaderriic, fundimenid researdi lrrd the use of equipment required. to cond.i~ct it are 
inseparable. Yet the Xxispector General rrmv hkes the position that “technology relating to controlled 
equipment - regadless of tiow use is defined --. is subject to the deenied export provlsiorrs (and the 
requircmenr trs license ftxeign nationals having access tu that equipment), cxietr If the research being 
cnndrrcted with that equipment is hndmlental.’Q 

Ever1 if implernetiiation of the lnspector General’s recommendations wolirld mean “only” a 
delay in a foreign scientist or student’s pa&cipation aid visitation rights? and nut a complete bar, the 

licensure [note that he or she tias al.ready been admitted to study irr the United States after an earlier 
protmcted visa process), the schdar will lase the oppwtunity fbr Iearrrirrg lrrd participating in aspects 
of the research that cannot be held in suspension pending receipt of the foreigii scholar's liceizsc 
under EAR. ‘The best intematirmal talerit will likely prefer to study and contribute to reseasck in 
other countries where they wiljl not be similarly isolated and constraitred. Evidence already shmvs ra 
decline in the c.ompetieiveness csf U.S. universities agiinst major universities in other cotintries for the 
best foreign gmduate md postdoctoad snidents in the sciences. This in itself is a serious threat to the 
nation’s secwity, because the scientific vitality of the country is bependent or1 the health of Its 
:xademic research conmxrrrxity. &iistory is ck i r  about the enc?mous i-ontrburions io science axad 
technology that have been niade by foreign stirdents and scientists training and L V O T ~ ~ T I ~  in the U.S. 

effect may be the sme.  aecmse resesrcfr will proceed wlaile the internatiunal scholar awaits 

Control of  university futirndamental research s%loixld be accormplished oidy through the 
classifYrcation process, as expressed in the NSDD I W? which was explicitly affinned by the current 
adniinistration late in  2i.M) I .  It shnirld nost assuredy not be acconiplished thrmgh an artificia1 and 
unrr:alistic disarticulation of‘ research fmx. the equipment by which research is carried out and 
through access restrictjnns to fundaniental research. We urge that the existing .I). S. visa progam he 
used as tke niecliariisrrr by which to control access to academic research sendrigs by those wlzo may 
threaterr national security. If? after screening a fixeign student UT seseaxcher at point of entry, our 
goverrirn~rit approves the individual’s arttry iniu our cowrtq wider a visa !hat permiis study and 
research at a U.S” raniversity or rnedicral scIaooI, that pemrission should jtnp1.y atid prcwidc ftdl and 
urirestrlctr:d partiizjpation itr the xadeniic research conlmunity. Most f ~ ~ i g t a  st~cfents and sclt~lars 
partii:ipat ing in scient i fk or engineering research also undergo persanal integviews in the visa process 
and Visa Mantis clearance. Universities and medical schools should not be rey uired by adoption of 
$.he recomlzxenc~ations, nor are they eqtxipped to  take up the rde  of suppiemental “screeners” for their 
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foreigi students and scholars, tketr to isolate them, and ti> restrict non- licensed access ko research or 
eqiprnerit used in nor~-classiikd research. 

Fundmental research relies For its success orr ark open, ii~terji&onal, collaborative, and 
spnntaneaus research envircxmient where menxbers of research leans arid their cnlleapes from 
elsewhere in the tmiversity cornriruriity freely visit. each c~her’s laboratories, participate. at the spur of 
the n~otneirt in work with equiprmntI and convey ideas and irrftmiatiorr without constmint. 

research eqrripment. B~nplemenratiori of the Xnspctor Qeneral’s rtxmmiendatimx regarding 3~ccess tn 
ecliriprizctrt control led ftji.31. tist techriology ~.iHl fu’un&n~entdl.y after the environrnerit axad cuhre  fop. 
academic research, a11Q will stall or suspend research while academic instiiutioris seek licerases for: the 
foreign rncmbers of university research teams. 

Fkrndarnentai research. requires using equipmerat asld conveying inforrnr-t-tiaia ora how to use drat 

Under the Inspector General ”s recommendat3ons, nrany, if not all, fbreip naticsrrsls may need 
to be licensed by i9ie government before pmicipaiing in university research kcause of ihe possibility 
of encountering, in an open, university setting, use techmcs‘ao~~-chsn~rol~ed equiyinent. @ ~ n ~ e y i ~ i g  
iriformatiori on liow to use such cqyipnient carmot be ysredicied, controlled, or sepamted from the use 
itself ira the spoxitarreous a rd  collaborative university research errvironnrent. And the use itself of 
equipment is an ItilcgraJ pas  of fitndannlen.tal resemfi, long recog-f~zed in E.AH. as an ex.c.eptiom from 
its reach. 

Although a vast arnouirt of tsc.h~ology is “sueject to EAR”, according to RiS i t  may or mas 
not bit controlled tmder EAR. Further, BIS indicates that not all uses of controlled equipment involve 
transfers of restricted use technology. Brit the reginlatians appear to require otherwise? equating 
rqmar?on with proscribed use, fur exainple. A s  a consequence of the lack of clarity regarding me 
technology, pmper compliance with the Iiispector Gerxeral ’s recomnmendatiorrs regarditag equipment 
controlled for use technology ~ o ~ i l d  detnarrd. i tem by item categorization according to EAR of 
tirousannds and tlxoiisaniSs of pieces of’ equipment at each iitsfividual medical school and wriversity. 
Worse, because of the highly fluid, unpredictable, and dynamic nature csf urrivcrsity and rnedjcal 
school research, ihe equipmertt inverttory changes freqmntIy, as well as the identity of those wlzo 
have access to the eyiriprnerai, 

. . . . . . . . . 



Simply t o  characterize university equipment according to the demands of the regulations will 
require a huge investinitnt of resources on the pan of the academic corn~munity, and will necessitate 
not only b.Analzrgy experts arid auditors hut specialized legal cowasel and advisors. Concarrrerrtly, 
potential as well as actual aut.h,ori-izecf users csf equipment cnint~olled for use technology will have to be 
id.entEfied hoth as to status as a foreign persm, as well as to potential access to equipment cont-rolled 
for use technology, which is diilkult if not i.mpassibIe to predict accurately irr advance. 'Yhat 
essentially means evesy foreiga shrderat and scholar. 

l'he adniinistrative burdens and costs for uni.t;ersix!es and academic medical centers are 
sirhstiuitial in niakdrng detemiinations of ~ v h e t l ~ r  or not equipincmt that will be used in fiindarncntal 
research. is conkrolled for use technology. In addition to ilne necessity to develop comprehensive, 
centrally contwlled and accurate irrverzrories of eyuiprnerit Qwhich is uiten cwrent.ly a fiirnctiori 
distriblaed to operating units insiead), the pel -sm bows required lo complete arr assessment in a 
single laboratory of equiprrient controlled for ux  technology and the poiential cxposu.re of fweign 
:;tudents auld scho'lars to it are therasselves signiiicart. The m l y  way miversities could pay these COS~S 

would be drrough a significant reallocatirm of exisiing research dollars from the ccmduct of research 
io this a&niiaistrative undertaking, arrd this rt.ould be required at a time when the outlook for 
university research bud gets in the next several years indicates little or no appxciahle growth. LVe 
believe the nation's leadership must weigh the benefits aid costs of coniyell.ing such limited 
resources to be devoted to this ~inde~.taScing, when there Ras beerr nu evidence presented of any 
in.arleqrracy in the current approach of relying on the visa process cornbined with classification when 
wanm red. 

.Moreover, these lab-by lab eqt>ipment assessments that would be necessitated by the 
recommendations must be considered. i ta  the context of the number of foreign shidtints and 
researchers at our universities ivku poteritial1.y might be suhject to deemed export licernsitag 
requirements. In this regard, we submit that while it i s  impossible to quantify precisely the rxtxniher of 
deemed export licerises t h t  would be required under the Inspector General's interpretation, given the 
large nuniber of hreipp students nad scholars at ow cmpises as well 
definitions and the prr?posed expansion of the deemed ex.p-ca category, the result would likely be a 
sukstaztia~ increase in license applications as wel l  as ~auge and ofiw iireparable impediriients to 
exenipt fundaniental university research. 

the breadth uf the existing 

'l'he EAR does not clearly d e h e  "use" techizalogy. %t define:; use in terns of specific 
fic13nctions perfimied on eyuiprmient [EAR 7723. 6-iowetwl deernerll ex~scrrts irivslvit transfers of 
infonnarion. 'J'ht: Inspector Gerieral appears to aormftilse .mere operation of equipment with access to 
technical inf:,xmation covered by the deemed export regulations. Even though BIS takes the position 
that mere aperaticsn withxrt  acccss to proyrietary iizfoinnxlattion i s  not a deemed export, ifie regiil.ations 
appear tu contradict that positinn. A.t a minimum, the confusion sholajtd be explicitly resolved in 
hvcx  of the B E  stated position, provided that the HIS position includes observation and instruction 

..._ 



on haw to openm equipment. If it does not, then this Iratz.tpretation is also un\;.iorlaable, Milreover, 
ihe oxierly broad current definition of equipment controlled for use technalogy further con-rpounds the 
problems that would inevitably be created by the lnspector General's recoinincndaticsns regarding rase 
by foreign natttioraals of controlled equipment in fundamental research, The result is ifie restriction of 
equipnaenr that is publicly available in other U 3. settings. 

AIS should also offkially confirni ttiat if a f o ~ i g ~ i  national in the course of research modifies 
an item E} f cont.r<?'iled equipment for hisiher specific ~ E X ~ K C ~ I  pui-poses, or fabricates a new apparatus 
that otkenvise would he suhject to e x p r t  controls, nc licensable event has occurred so Iong as the 
foreign nati,onaI has n o  acccss befixehand to  controlled proprietary tczhnology, arid the resexch 
results are nrsfinarjly published. 

The reconmended expansion of the deemed export provisisns together with the ambiguities 
in currerrf def?ni&irs defy lagjc from a sccmity standpojnl while siaiiding as serious inzpediments lo 
the process ... atad progress - of science ita U.S. research institutions. Altkough w e  conc,ede that there 
niay be a s ~ t b s ~ t  of'ceciatiology that needs to be controlled, even wfnera used in fiindatnental research, 
this hnited sitbset i s  nowhere identified. L%niess "pibiicly avaihble" is d e h e d  ns infc3nnation l h l  is 
neither proprietary iior ctassified and is available on the open U.S. market, an overly broad range of 

ncjrrpublicly a:.ailahle iunfr.,rmation is that which is inteixded to he wiitiin its iimhit. 
inatiori is swept in1.o the rsp la tory  net: beyond the ~xndsrlying ~ i t i ~ ~ i a l e  of the ERR? that only 



Further, we believe then are compelling reasoras why the hurden of identi fyhg controlled 
tcchnology shormld not fill ori urijversiticts and academic medical centers. Point of pirrchase is the 
appropriate lscus for identifying whether eyuipntent is controlled for MSC kchnology. To hold 
acadetnjc instituliuiis ascotintable for making such after the fact ideittiBcations hased or1 the iiational 
origin of Shc? txser will restilt an thousands uf person j i o m  being spent in viaiially all institutions, 
many of them in classifying t k  same, conimonly used research equiprimit. There is no dernonstrated 
justification, whether based in national security or ot.her federat p~l ic j (  objective, to irripose such a 
costly and inefficient burdeii on the academic cornnau.nity. 

Another very txoubling proiiision in the inspector General’s report i s  the recorimendation t.hhat 
deemed export licensing sltrrraild be based on national origin rather than current residence. The 
hr%MC has serious legal reservations about such c‘iassifications, and believes the legal implicatiuas 
OF such a regulatory rnove shorild demand careful analysis. Rational origin classifications are 
generally subject tn strict judicial scrutiny, require a compel ling government interest as justification, 
and, even so justified on the basis of national security (widely acknowledged to be 8 compelling 
governmental interest)! require narrow tailoring of the classitkatian. C h s s  deterinirration~~ such as 
all persons bani ita eotxntry X are automatically suspect regardless of circurnstarices, appear tn 11s to 
be anything but narrowly tailored. 

Even if such a position were fcmnd not to violate existing 1J.S. law, the administmttlive burden 
rjn medical schools and their universities ~ w u l d  be huge. ?‘he institutions have ita wrch infomation 
n w ,  and indced, they have cxefully at7r3ided collecting siicli infomiation because of legal concerns. 
btorermx, the SEWS system does riot include fielck for such irafomiation. It would be necessary to 
isolate and then deter~~ine for all fcsreign stirdents and scholars --. and indeed visitors to academic Iabs 
and fac.ilities ... their cnuntry of birth so as to assure that the acadensic community not run afoul of the 
liaslnector @erieral’s recamnw-&ations. This is an enorrncm undertak.hg with potentially se-ious sidc 
cffeets. &ad fur tizosc who have current citizenship in a couiilry diffm-ent fmm that of their birth, it 
would douhle the effort required of universities and medical schools, as stich foreign persons woiild 
have to be evaluated with respect to hoih current citizenship arid country of birth to make licerising 
determinations. 

The cuIlaborative,  ope^^, jnternationaE research environment that has bcen itre hallmark of 1j.s 
bascd science xiill he irrevocably altered. Foreign  scientist:^ and those st-ndying to be scientists in the 
U .S, who have contributed so very sjgriificaritly to t l k  naticm’s scictatitic psowess and security since 
!xfore WWYl will be prevented from ready access to cqtriprnerit controlled fc3w w e  technology or at 
the Least scriausiy delayed and prjtentially ~rnalterably disadvaniagcd: becaitsc of country ofbirth or 
other arbitrary reasons that have not been demonstrated to pose a lJireat tn national sec.urjty. Not 
only will these expansions affect the substance of the experience of Zi;reign students and scholars in 
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the {I.S., in will especially send a message of restriction atrd lack. nf welcome to the great 
disaclvantage of higlrer eilucation and the nation at large, withor:.x coilnpensating gain. 

Simply put, the more haxiers we put into place for foreign students and :<chdars, the 1110rt' 

likely it becc~ines, izs evideiace is clearly demonstraiing, that this boundlessly riclz s o w e  of talent will 
go to other cr~untries, to learn and to enrich those environments instead of our own. We cannot let 
undifferentiated fear interdict the progress of science and the fiiture health, prc?sperjiy. and intieeti, 
security of the A4iriericari public. 'X'h.2 vitality of society is based on the dynmtism of our science and 
economy. A s  we seek rational security solutions, we m i s t  not let tizem suppress that dynamism. 
Contrr.~ls via deemed expo0 expansions md classiticatiori must be limited to instances where national 
.security concerns are clearly identified and dwurnented and justifkd. 

Conclusion -.._ ................... __. 



Best regards. 



Re: Comrnenls of AeA to Rdvarrce Nutice of Proposed Rvlemaking Regarding Revision 
and Clarification of I.?cen:ed F;xpm Related Regulatory Reqlaisernents 

Dear Sir or Madaln: 

A e A  represents i n ~ r e  than 2500 :%rriericaxi high technology coinpanics that routinely 
emplq,  hctst, collaborate or otherwise engage with thousands of fbrejgn nationals in the 
c~liirse of their daily business activities. In many rases AeA nsemher compnies have 
been industry lenders in the developnienr and irnpiementittiora. csf innovative deerried 
export compliance programs, as well as principal i"~onsiimers" nf deemed ex.port licenses. 

'T Ix  ability to a t ~ a c t  and relaln &e w d d ' s  brightest arid initst highly skilled workforce 
has lur~g been key to the United States' pc~sition as a global economic power. Foreign 
nationals bring needed diversity, innovation and vitality io our nation's uriivcrsitiest 
researct-r instikitions and curporate environments. While w e  continue to he a Pavored 
desti ixatian f<x those sceking academic arid career opportunities, other cormtries are 
incrcnsingiy devcloping programs a n 3  il-tcenri\fes that draw csn the same taieni pool. In 
this cornpetitive cnvironirrent. U.S. govcrrirneirt policies placing restrictims OI: the lalring, 
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&ployment arid utilization of foreign nationals, if predicated on naticmal semrity 
consideratioas, should be narrowly crafted io clearly and e f f ~ t i v e l y  address specific 
policy ohjecrives without unduly hurdenirrg legitimate business activity or academic 
inquiry. 

As correctly stated in the 01.6 Report?., the dirented export regillations are ambiguous and 
based on atr ill-ctefincd set of policies. Companies h d  it difii’ticuli to idcnti@ issues and 
nxonitor compliance. Many struggle to reconciie their decmecf export. obligafirms with 
potentially coiz1.ricting eniploynient, discrimination and privacy consideratioras. l‘he high 
rate c?f deerned export license apprnvals coupled 1vit.h the paucity in number of 
applications suggesi that the deemed export rule is, in most instances, atr ineffective 
procedural fimnality that is neither clearly ainderstsod nor followed by the majority of 
U.S. conipanies. A s  it stands, such a requirement is an impedirnerit to attracting and 
deploying highly skilled and talented kreign nationals and is of negligible Derneiit io the 
security and foreign poiic,y interesh of the United States. Any changes, short of its 
elimination, should seek to co&m the deemed export nile to the realities crf the global 
markepplace, limit its application and sc.ope and bring clarity tu interlrreiative mertrling 
w h i k  ensuring that crsrxipliarit companies are not placed at risk of violating at.her 
dornestic and intcmational legal. requirements. 

The C3iG Report and ANPR provide a much-needed crppi?riuriiiy for industry!’agency 
dialog.ie on the deemed export rule. ‘The acknowledged need fix clarity in interpretation 
arid the prospect for  are extensive QBAs in Supplement I to Part 734 are welcorned 
first steps. Flclrwever, as will be discussed beluw, AeA and other iizformed commentators 
are troubled by serious shsrtcojt~ings in the OIG Rep~srt hchiding, ITXM fiotabig.! the 
faf’ailusc to properly analyze irrtemational citizenship and natiuiiality laws or to consider 
privacy, data protection atad discrimination laws as a potential barrier to iniplerrientation 
c?f the reconxmendations. 

The OIG Report at;comnlerds amerrdilzg the cfcfiniticm of use techndogy in Pan 772.1 of 
the, Export Administration Regiihtions (“EAR”), to replace the word “aarad” .with “or”. 
’I‘his w/rwl.d make clear that the term ‘‘use’’ would enconapass any cnc, and iiot necessaxily 
all. of the activities described in Secticm 742.1 ’. 

Many cornpaom already interpret the current langtxigc consistent with the proposed 
regulatory change. ,“Icoadhgly, w e  wodd support thc OIC3 rccommendatkm d~ bringing 
nredcd clarity. 

A c A ’ s  issues arc fc~cusctd not on the definition of  “use” but rather on the resulting 
challenges to understand and comply with the w e  technology reqr;irenrents. 
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rC'i?r~q~liance rcq~bjrcs companies tc? coriduct an extensive jnvcratosgr of equipment to 
rrtetcrmine the relevant ECCtds. Where ci?ntrdl.cd use Fechnologies are present, 
companies necd to moiaitor and rcsaict foreign natiorial access, and, where appropriate, 
seck licenses. For larger companies arid academic institutions this may mean having to 
survey hundreds if riot thousands of pieces of equiprneni, arid monitoring countless 
foreign nationals. 

Infornzed eoinnientators wwuld question whether this effort and the aczonzpanying burden 
are justifkd given the rare irastanees where such controls are relevant. A review of the 
Coniniodity Control L i s t  (-,TU.,") reawls only very limited circurnstarrces wlaerc use 
tcchnology controls are present. Marly of t.bose are subject ZQ the Genitral Technology 
~ o t e ~ ?  whiclr iixthcr limits controls io that 'cportii?ir tif 'teclsnoiogy' ~ ". peculiarly 
rcspnnsiblc for achieving or exceeding the contrdled perforniance levels, characteristics 
or Ci~~ti~iur i  . . .'*. A s  a prmica(i  matter, most use techrrulogies, especially those related to 
an item's operation, wi?uld be an unlikely source of technology "'peculiarly respwsible" 
for acliicving or exceeding a control parmeter. 

P;loreovcr, nirich of what might otherwise constitute use technology is arguably publicly 
available and thus exempt froin the EAR, AeA strongly encourages promulgaiion of new 
and expanded Q&.As in Supplemerit l Part 734, tu provide practical guidance, iircluding 
examples, regarding publicly available use technolrqg. AeA avelcc?nrmes the Bureau of 
laidustry arid Security's (,"SlS") recent posting io their website of an advisory opinion 
discussing public asailabiiily of iechnology trarrsfened through a. visual inspection at a 
public sale. Examples such as this will h.elp companies narrow the scope of irtquiry and 
fcms only on thase iisc technulogies subject to the regulations. This will reduce the 
burden by allowing cunipaslies to dispense 1v.it.b additional analysis and oversight ~ n c e  
the technology En quitstinn 3s determined to be publicly available. 

A ~ A  urges aix  interpretation of f~nrdameutal researcia consistent w i t ~ r  t l ie ~ u r s o n  sturiy" 
and the policy established by the National. Security Decision Direixivil 189. We support 
academic institiltions in their efftiris io uphold an exparrsive reading of the fiindatnetrtal 
research exerrrptiorr and we defer to oi3x colleagues in academia f ~ r  more specific 
cnmn~ents on that important issue.i' It slroarld be noted, however, that a broad 
interpretation of the publjcIy availaf>le exemption for use tec,hnology wo.uld be a ni?na- 
controawsial way IC? limit the b-urden on academia irotwitlrstandiiag the oiitconie of the 
fundamental research debate. 
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Country af  Birth $3 Home Coeantry 

%'be OK; R.epcvt r e c ~ m ~ m i d s  HIS amend its policy to adopt a. "country of birth" standard 
for determining deemed export licensing reyuirerfierits regardless of a foreign national's 
most recent citizenship or perrnamnt residency. 1 he recoairrieridation appears to suggest 
that a detenxlination based exclwively c?n comtry of birth or country of *'origin", rather 
than on last acquired citizenship csr place of pexlrianent residency, would prevent 
situations like the one illirstratcd in the ClllG Report, where '"nationals uf stat:: spmsors of 
ierrorism may trawl ixi European passpcsrts or Iiavr. nrultiple nxttionalities" 

.-. 

it is evident that the OICi's recornmenhSations arc based, in part, on flawed reaswing and 
a lack crf ixnderstanding of relevant concepts, especial1.y as to global citizenship and 
natima~ity iaws7 snd their implications for "'borr;e co.untry" hScterminatic?ns*.  he current 
BE standard', oiie i x w d  QII last acquired citizensltip os prsrrrzanent residency, reflects thi? 
mcsbility of today's global pc~pulatic?n and, most im.poxhntly, is groimdcd in the 
individraal's current allegiance and legitimate legal status under the laws of sovereign 
states, many of which are principal allies and trading partners of the I.!nited States. 

'T'he vast m;iji?riFy of the wcx-ld's countries suneyed"' confer citizenshEp at birth based on 
descent ('ljkss sanguinis"), riot on the transitory fact of one*s countq of birth (':jus soli"). 
For example, under the iranian rule ofjus sanguinis, a child barn in transit through lran to 
non-Iranian parents would not obtain lraniaia citizenship at birzls. Xf the OXG 
re:crmmendatfon MWC to prevail the child w w l d  be "l.ranian" even though he or she 
would not be entitled to any of the attendant rights and privileges associated with Iranian 
citizenship or n.ationa1it.y. '%'he protcctions m d  legal st-anis confkrred on the citizens arrd 
nationals af ir sovereign state create the basis for the individual's allegiance to that svate, 
Abscnt. the rights o r  $tams o f  citizenship or mt iod j t y ,  there i s  no reason to believe x i  

individual worild owe allegiance to a state simply because of the coincidence of having 
been horn within its borders. 

A further ano-maly would wise  here the individual was bc?m in a less restrictive c m m y  
than the place o f  original or current citizenship or permanent residency. Case irn point i s  
the child born in @emany to Russian parents, Birth irt Crerxnany to non-Cicmxan parents 
prior to January 1, 2000 tvould not result in German citizenship. The 01G position would 
consider &e c.hild "'German" although he or she is a Russian citizen, with n.o cla.iin to 
Gerrnarr citizeraship or nationality, arid may have remr~aed to Russia. 



The liicensing policy uf the Ueparttncrat of State's Directorate of Defcnsc Yrade Controls 
j"DD7'C"j lsoks to all current nationalities ofthe subject foreign national when nzak-ing a 
licensing dcterrriination under the laternational Trafiic in Arms Regulations ("lTAXt"). 
While commenting favoratrly on the logic of IXX" positioii, OTO recomn:enctaticrn 
nevertheless advoc,ates an inflexible apysroach that precludes the type of  analysis 
potentially present in a IID'T'C evaluation. Consider, fc?r example, the child boni in China 
to Chinese parerits, and therefore a Chiriese citizen at birth, who immigrates to Australia 
at  age 3 and subsequently becomes an r"i..ustraIiara citizen, never to retram to China.. %;or 
U"4.R paryoses birth in China would be a factcsr irk the licensing determinxtion. IToivever, 
there is at least sne reponed example o f  the DD'I'C considering formal rcnuticia.tiori of 
Chincse citizenship or nationality as a mitigating cr?nsiderdtion. Yet under the O K  
positi~n the iridividual would forever be treated as "Chinese" noswithstarading fobmsal 
renunciation or loss of citizenship csr nationality. The same would be tme of the 

subsequently acquires refugee status (arid eventually citizenship) in a European country 

DDTC views plwe of birth as a fac,tor for consideration, the C1IG positirm would make it 
controlling regardless of wisdom or  'logic tvhcia applied to the underlyirag facts or to the 
relevant citizenship and nationality laws of the country or cr~untries in question. 

C R i ~ s e - b ~ t r i ~  dissiderlt, who T C ~ I O U ~ C ~ S  Chir~se  citizenship and r~ t iona l iv  

based on a wYAl-foundcd fear of  persccrltion if forced to rehrr13 to China. 'Thr.rs, while the 

It should be evident f r m  the above exan$es that a "csunty of binh"' fmnula sirggcsted 
by the OiC Report is an illogical arid unreliable gauge of one's aliegiance or legal status, 
and, as a result i s  B far less meaningful and appropriate standard for detenzzining lzoine 
country than the erriiing RIS criterion. 

Inherent in the OXG position is the suggestion that under the existing fr,rmulation 
scmerllne could create a new home cmmtry throrq$~ the naanipulation of leriietit legal 
residency and naturalization prvcesses of umuspeciing third countries. In Fact, an 
ex.anzinaxion of the requirements fbr pem;rnenx residency and nanrralization, including 
security and backg-round reviews in such key countries such as Gennauy and Canada 
campare tkvcrrably, and in s m e  respects arc nwre stringent, than t.h.hose of the i.!nited 
States. 

I t  is also apparent that the 01G did not fully consider relevani discrirninaiion, privacy arid 
data protection concerns that would ptenXjally impair compliance with the 
recun312zerzdntiotas. Most conqranies currently have 130 legitimate need or legal 
justification to know the country of origin of foreign n;itim& with whom thes interact. 
There are several problcizrs with a charige in this protocol. First, con1pliaiice with the 
01G rccornnienca3tion would require cornpmies g~ to every employee, prospective 

technology, determine wherlw or net t.hey are a protected individual' I ,  and if IIC:~? the13 
inquire its to their place of birth. Second, questions of this nature, if posed in an 

employee, curltractor and other third party with access (?r pc?iential access to conirolled 
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employtrierit conttxt, may irrvoke issues rsf natioilal origin discrimination under 
applicatrle state and federal l.aws, including Title VI1 o f  the Civil. Rights Act of 1964. 
These laws are broadly inte~preted in favor of the potentially aggrieved party and often 
restilt in lengthy and costly lixigatian. 

* ,  1 Ise collection of natinital crrigirx infoinxition abroad to satisfy export control 
requirements must also be reconciled with internatiirnal privac-y and data protection 
C O I ~ C C ~ M .  There is no indication that the UIG has considered such implications. National 
origin information i s  treated as sensitive dam  der the European Union (‘‘F3.Yq) ‘I.)ircctive 
O T ~  Dar;a Protection (“EU Directive”), and as suck i s  held to high standards of protectioxi, 
Within the E\.I the rules governing the collection, dissemination and storage of personal 
data vary b y  country resulting in the selective iniposition of e ~ e ~ i  more striugent 
requirements than rmder the Et.! Directive. For example, niember companies suwcycd 
report that collecting arid taking activn based 011 irrfomiatiorr regarding place of birth, 
especially fimn current employees, would be particularly problitmatic in certain EU 
jurisdictions. M~reover, privacy arid data protection concerns are not limited to the EU 
and are becoming an increasing focus of other foreign governments inclmding, niost 
rccently, Japan. 

The OXG rccurnrrrenda8ious also come at a time wheri even our closest aliies have 
expressed ~ozicern w e r  U,S govcriiinenf t.reatment of personal data especially i i z  rcspoizse 
to the potential for access to personal data under the USA Patriot A.ct. &?th the C;anadian 
and Australian govcrrments are currently considering ~neasures designed to limit or 
prevent I1.S. government access to certain personal data. It i s  unclear whether and to 
what extent adorstio~i of the 01G Report recornnaendaions wonld trigger a comprable 
reaction. What is clear i s  that any cha~iges that c d d  lead to international repercussions, 
or that raise irmpcdintctxts tcr inrfnstry compliance due to crrrnflictiag statutory or 
regailutoxy standards, stiould be vetted axid recirraciled in a d v a ~ ~ i t  with the appropriate 
stakeliolders including the Equal Employment t)pportunity Comm.nission, the relevant El! 
_. ncsvernmental authorities, and irtfier ixlrpacted cwntries’ regarlatoy agencies. Clear: 
guldelirics should be negotiated, with iridustgy participation a id  input, to reduce barriers 
tn csnxpliannce. Where apprcqwiate this could incluck crcaFim of “safe harbor” standards 
cornparable to what the Ereprts9ment of Cunrnzerce negotiated wit31 the E1;I authorities in 
the 
Dk!ctive, 

1990’s allowing I.J.S. companies eo  satisfy adequacy standards 1xrxder the ELF 

Based oti. infomiation f?om memhcr compsixies, it is evident that a “country of birth” 
standard wili result in a substantial arid irrunediate increase in n.umbcr of deemed export 
liccitse applications. ‘The most signnifjcant impact would appear to be 011 perstrns borii in 
Chiria who subsequently rrhlaira Cariadiaia citizenship or landed immigrant stanis. %:rime 
cornpsnies regor-t the change co~rld impact up to a hundred or rrme current ernpioyees 
including key participants involved with critical and time-sensitive company projects. 
Contpat~ics repcrrt tlie rcsultiug inability ta timely perfoms cc:mtractual ob!igatiuns ivould; 
in turn, lead w potential litigatiori and an ~t t tendi~~t  loss of customers and profits. 
Accordingly? a change in deemed export licensing requiring the  suspension artivities 
pcridirig liccrisc srrbnsissbon and approval would be highly dismptive arid problematic, for 
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niariy cornpanics. Such a clzar~ge will also have a chilling effect on fimure recruitment and 
hiring of foreign. nationals. 'The burcfens and delays attendant to licensing will tend to 
dissuade U 3.  companies from even considering the enipluyment csr utilization of persons 
born in certain cnunrries notwithstanding their ciirrent cirizeixsliip or pennancnt 
residcncy. Aside from the backlash from countries, including our rnajor allies, csver the 
I.j,itecI States government's disparate treatment of their citizens and legal residents, aliy 
process that fosters the denial of employment oppormnities based exclusively un naticsnal 
cwigin would be offensive to long established public policies and legal protections in the 
h,?niiled States and abroad. 

U.S goverrirnent po1ic,y initkiives are of little value if they fail to consider inipedirnents 
tu implemeratatiun. For the reamis stated, thc OIG reconirnciidation is ill conceived, 
insufficiently researched and, if adopted, would create significant barriers xo compliance. 
Thc current BIS stmdarcd is generally acceptable to iradustry and has proven tu be a 
workable and logical K ~ ~ L E L S  for determining home country. There is no reason or 
justificati.on for change at this time. 

,4eA appreciates this opportunity to provide ccrmnients 011 the Advance Notice of 
Prcyosed Rulcmaking Regarding Revi.sion and Ciarificufion of 016: IJcemed Export 
Relakd Regulatory Reyuircments. We believe that ongoing industry invulvernent is 
critical to developing a rational pdicy to wh.ax is an ex.&emel.y challenging and i-*lpcsr~ant 
issue for 6J.S. industry. 
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Best rcgards. 
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The ,i8mctrican Association of ‘k.hi-l;ersity 13rofessors is the natianal organization serving the academic profession 
and ca12epe and nniversity faculty members, Founded in 19 15, the Association has some 45,000 kculty 
aiernbers at colleges and arniversities thrwghout the country and tias lung been viewed as the authoritative voice 
of itie academic grofessiun. 



Acadenzic. freedom i s  essential to these pusposes and  npplies to buth teaching aiid research, Freedom in 
research is fundamental to 1-he advaiicernerit o f  truth. Acc~demic fkcdorra in its ieachir~g aspect is 
f t i r r a d a ~ ~ ~ t d  fi-x the protection of the rights ofthe teacher in teaching and ofthe student IO iieeilonz in 
learihg. Xt cartrrics with It duties correlative with rights. 

In the 2003 report i d  mdm& F'reorJom and .X@fi@H@l r$hcxpri[y k? Q Time of crisis, AAUP iliscussed thrt impact 
of export controls c x  academic freednm. '6Ve specifically examiried the impact of Iiiterxraticrnal Traffic in iBms 
Reg u lut ioa s (I 'I' AR j , ad %PI ini s.terc:d h y t h.e Ikpartm ent sf State, and the Elx pod. A dm in i s trati on K egulatio ra s 
(EAR), administered try the Department of Commerce. At that time we enzpfiasized that the i.mplemen,tatim of 
"ttkese regulatory systems'' with regard to "fctreigra schoIars m c H  students avhen the relevanit research is 
nonproprietary, , , have the perhaps unintended consequence of reinforcing itae impor-tance of opeaxiess in the 
free exchczragr: of scientific in6xmation." Our report noted that the i'ptenfial is present, however, for the mles 
to be redrafted, The academic c.orraniunity nzirst remin  vigilant and insist upon rigorous a..ciherence to the 
guiding principle . > I  that any curtailment of free impiiq or lirnitzrtiora c m  the free circulatiorr of research would 
have to bit justitkd not by specailation but by the demonstrable failure or irmieyuacy of the existing ixdes." 

In isur view, the recoma~endations afthe OIG repod have the effect of redrafting these mles, and in ways that 
impair academic frcedom and the conduct of fundamental tmiversity research. 

I he iinpctsition o f  these requirements may seriously disrupt origoirig research p jec ts ,  and wil I have an adverse 
effect on the willingness and abiXi.ty af  foreign aatisxals to come t.o this cnurau-y to study and engage in 
scholarly research, 'I'he fact is &at the individuals whi, \\ill be a€fected by t k s e  regulations have already gone 
tlxough stringent reviews such as V H S A  M.ANTXS and the addi4.io.n of new regulatory busdens seems 
unam~mted, 'The recoMal7ie3rdations will force irastitsztictiis to eslablish yet an.c>ther layer of security regulaliorzs 
with the resulting chill O T I  the t-ipen environnient essential for the progress o f  scholarly and fundanieratitl 
research. 
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1 . '['he government mtist: dcnxmstrate the p a r t i ~ l a r  tlxeat to which the measure is intended to respond, 
not as a matter of fear, c~~i.jcctttre, c~r  supposition, but as a matter of S'act, 

2, X'he goveriiincnt must &monstrate how any proposed measure will effectively dcal with a particular 
threa 1. 

At this point, the suggested changes in the implementation (3f t'n..e deenied export rule bave i i ~ t  met tliese 
:i., cssi.n-l,ial 3 .  , 
these points, 
ik'e join in the recalnmendaticjn of several graiips that the gouerriment undertake a major st-ardg: on Ihe impact o f  
export controls ora scientific r w x w c h  irnder the auspices of the National Academies of Sciences. The review 
shouId include potential inzpacts of'expcxi controX policies, both positive a3id negative, mi the c.onduct of science 

criteria," 'We cannot sirpport these cfianges without: a clear explanation ikon\ the governn~ent meeting 



Sincerely yours, 

Mark I:. Smith 
Director of Governlent Re6czlions 



Steven A, Ma.rtin 
Assistant Vice President f'w R.esearcti 
IT Id i m a  I .; ni ve IS i ty 
Phone: (8 12) 855-3963 
Fax: (812:) 856-1535 

[t.l appreciates thc need fbr all institutiorrs, including universities, to heip preserve 
nationali security and protect against threats to that security. Likewise, w e  arc: committed to 
ctimplyirzg with thc export control laws and to eiisuring that members of the University 
conmuiiity rsriderstrtrsd and fulfill their o'nlig;it.ions wder  such laws. We are coiicerned, however, 
that the prcjpo.i;ed c'lianges to the Export: ~hdmirsistratio~z Regnlatiorrs would yield little if arly 



securiv bciicijt, but would trave a profound and negative impact on the university research 
enterprisct and, correspondingly, ihe natioria! econorny. 

Propwed chavrge in the dcfinjtion or''use" of equipment 

According to the XG's report and reconinnemdations, th.: proposed chmge to the definition 
of  "we"  of equipment under Pari 772. I ofthe fkpopt /-%dniinistratian Regulations, coupled with 
the IG's apparent i:onclns.ioa that ihe hi~danieiital research exemptivri does riot aqrply ta the "use" 
of contrdled equipnieiit, essentially w d d  nrem that a deenred export license wwld be required 
\/aihenever a foreign researcher fhrn a relevant country operates e<pipme~it on the Commerce 
Control List? or  i s  gjveiz inforznasioii relstva.nt to itie operation of that eqtriprnent - c'vm when the 
research being conducted constitutes "fwidaanental research" that i s  otherwise excluded from the 
scope o f  ifre .ISAIL 'I'he 14;'s report appears i o  suggest that all i t e m  on the CCL are controlled h r  
"rase techdogy," while our reading suggests that controls on "use techrmlsyy," or " t d i ~ k ? g y  
.for the u : ~  of' controkd equipment, 6 h  riot apply across the board. 
number of  iturns appear to be ccmtrcrlled fcrr "use technology," so the [Ci's recommendation that 
deemed export licenses are needed in such cases for operarlon a' conlrdled equipment in. 
imiversity fimdameiital research, raises grave ci-~ncerris. The 1G's proposed ckanges essentially 
would elimiwate the fundamentaX research exemption, 

Nctnetheless, a substantial 

$%/e have riot yet evaluated against the Cumnmerce Control List a{.! the technologies that 
are used or available within speci.fic a.cademic programs or research projects at IC, but I can 
provide you with current data on the rauanbcrs of hreign stalcients, faculty and other employees, 
postdoctoral fellows, aiid visitors participating in those academic depamaszents which currently 
involve, ancX are likely to involve irn the ftirtwit, the use of controlled tecfinc~l~gy. 'I'his should 
cive you a broad sense of the inrpact the propssed change to the cleemed expori rules w w l d  have 
;in research m d  teacliing at KI, 

CurmitIy I%I has a total o f  f ,564 fixeigrr students and employees 411 science and 
tecluiology disciplines WI our two main campuses in Bloornington a d  lndianapoli.s, inciudiang 
but not. limited to a variety ol'progrms in the birAi-q$cal sciences, chemistry, medical sciences 
aiid genetics, imni natology, engineering, computer scien.ces aid  inf<mratic.s! arid physics. 'I'hese 
.%reign naticriials crsntribute stibstmtial ly ti> research, learning, and scholarship within the 
University, arid come from a wide variety of couniries, includirmg 1 32 from C:hina aid Hang 
Kong, 12's from Xndk and 13mgladesh, 133 from South Korea, Z I S  from Buma (Myannlas-j, 63 
f r m  Malaysia, 56 f r o m  various Middle 13astean cowtries aind 'X'urkey, 23 from Indonesia, 9 5 
frurn Rtissis arid fi-mner Soviet Republics, and 2 from Pakistan. 

I 1J has witiiessed a marked. decline this past year irr applications from foreign students and 
scholars; fbr exarripk, the nunnker of Chinese, Indiaii, Indonesian, and Russian nationals at o w  
Bioomiangton ai-rd Iridlanapolis caaripuses has decreased by 50-60 percent, a id  the number of 
Pakisiarsi rrationals has drclpped 90 percent. Our laternational Programs personnel report 
.4 mmving perceptions aniong poierrtial applicants that Arnerican tmiversities are less welcoming 
env.imnxnents, and so are applying tcr programs irt orher comtries (the UK? A.aistral ia, Canada, 
and so on) instead, Giawl that our foreign students and scholars are coiisisteiitly among o w  
trigtre%t-ak-hieviIig and niost motivated academics, ?.his nreims th.at we risk. Xosing nrmy af the best 
ami brightest minds to other countries. Xf the propxed changes to the deemed export rules are 
adopted, the resulting restriclicrns on f'i,reign rrationals who wish to pursue research in the United 
States will furiliea dissuade promising sctTolars 6'rmn coniirig here and leridirrg theis cormsiderable 
r ti lie n t ~  to re~earc h X K ~  i I w  v a t i ~ ~ i  i 11 Arncrica ' 

E3ecause 111 is cemniitted tor scholarly exctrarige arid ysrotects Y igorously the right to 
pddish and disseminate the results of Cnit-ersity research, rrtsearch at fU tbirs far ha.s constiiuted 
"ftmdamental research" thai is excluded from deemed export licensing requircments under the 



Export Administmtiora Regula?.ions. We have also relicrrf on other availhblc exc~usic)ns, such as 
the "educationat inforniation" exclusion concerning the use of tec.hnolog irn classrooms and 
teaching laboraiczries. Acccmiingly? we have riot had t c j  arndertake irzdividualizcd inquiries for 
e k w y  foreign faculty member, staff member, student. or visitor to determine what technology 
they will encom?.er or use or1 carupus; to prirsue deemed cxpori licenses %?zr them to have access 
to that technology; or take measures to secure against access to that tec1moIctgy by fbreign 
nationa.ls. 1.fflr.e proposed ctiariges ti-) the deerried licensing rules k r  the "use" o f  cnriirczllctd 
equip1zaerat Were adopted, we would have 10: 

Jr 

* 
?ic 

* 
eyiiipment ccsntrolled ftx "use technol.ogy," arid .make irrdia)idualized dehenninations as ti! 
whether such persons require a license to use the equipment (if the prrsposal to consider country 
of birzh is adopted, this task will hecome eve11 mt31-e diEcult); 
* apply for licenses for a%I such perscms, os deny access them access to the equipment and 
ta infknation concerning its operation. To be effective, the Mer may require alteration r j f  labs, 
cninputer networks, other Ewilibics, and certainly rvouJd require alteratians in the envirisnment of 
opera exchange and spoataneous collaboration that cwrently characterizes academic research. 

'We would have to conduct suclz efforts cctiztinually iii the face of constant new research and 
acadeniic activities, new students, riew f'dcuhy. and so on. Realistically, becncase it i s  difliicult to 
anticipate \pihen (my foreign student or researcher may encounter coxztrolletf teclu?ulogy, and 
because the penalties f t x  violating the law are so stringerit, the pressure to err orm the side of 
c a ~ i t i ~ ~ ~  tvt>t?ld be c ~ ~ ~ ~ i d e ~ ~ h l e  - ~ h i c h  in the licensing c t ~ ~ t e x t  could nica11 s u h ~ ~ i t - t i ~ ~ g ,  n1aiIy 
.niore applicstions for iicenses than may be necessary./, 'Ilk would result in misspent time by 
both li:I and Cornnierce. 

conduct a widcspsel\d kwent~ry  of'equipment CHI our cainpuscsj 
cIassXy each piece of  equipment against the (:'C:L tr? deterrrGne whether i t  is control led; 
detemiirze wheth.t:r ?lie cezalI.r<jlled eqrripment is controlled for "use technology"; 
attempt to identify every foreign natioiial on cmpus who may at some point operate 

The administrative costs involved in the effms I have described above, and the hielays to 
research and scholarship involving foreign nationals, would k9e staggering in riiy view. l'hey are 
difficult to cal.cuIate? but certniraly rvould ent3i.l extensive personnel time, daunting expert counsel 
fees (,based on the fees we recently paid for outside counsel analysis and assistance with the 
physical export of a sirngle item, X would expect to pay 'truridreds of thousamds of  dollars .for j ust 
current iiivcntoay ami classification 01 all ecpiplnent on campus that f~rc ign  nationals may use), 
mal substantial oppnnuizity costs associated With projects delayed i')r foregone. A s  noted at?ose, 
in some cases we wo~rld need io con.si.der building new facilities or making widespread changes 
to existing facilities, In order to ensure compliance. 

W e  have bitgun conversations with those academic units that w e  believe are most likely 
BO have controlled equipment, and their initial response supports the coriclaisiorr that the c~ncenis 
I have outlined ~&s)ve are realistic, 'The Indiana University Cyclcrtrcm Facility (ZUCF), a premier 

fundamelitat research irk nu leax physics using beams af  light ions, has twice heen lzamed one of 

regularly ahtracis Tiurrmms foreigrr. scholars arid researchers frmi around the avorld. Xndeed, 15% 
of the graduate students and post-doctaral researchers cuilrently at IUCF are foreign rsaticmals, 
with significant representatian fioni the hrnzer Soviet Union and C'hina. Personnel at ~il.JCF 
frequentliy build their own experinaerafal. ri:searcFa equipmerat arid tools, or adapt comniercially 
avai table equipnaerrt and ss.Etware. 'Their initial review of the CCL sugg!ste!d that inany 
corrrpcznerif.s they use, ;mcX wtiich they acquire on ihe open market, hll  ~ i t h i ~ i  general categories 
listed iii the CCE: and that while they anticipate very few conzpunents ultimately inectirag the 
:;pecificatians for controlled eyuipnient, "a11 enormous task lies ahead" f k ~  researchers (with help 
f~-czrta legal c;o\irasel) io evaluat.t: eiich piece of  cquipnncnt agalast the performance specifications of 

.KSeaXh .iKiStitute h-tailt in the 197(.>S With Natit3nal Science Foul?datil3?1 S-tai?l?Ort to corlduct 

the t ~ p  f ~ > ~ i r  places i ~ r  Arne ca for obtaiiiirng a 1i'h.D. in nuclear physics. As such, the IlJCF 



the CCL, in order to properl~y classify the equiptnent. They expressed csncern that ambiguity in 
the classilicaiions, eaupled with misgerceptiuns {sf nuclear physics and its rel.ationship to nuclear 
weapuns developmerat, niay result in a very cc?nservaiive approach by the BJniversity and ,the 
gaverrirn.ent on Iiceming, one that would stifle iiiternatioiial collaboration arid k.nowledge 
.., maeration wnceniing the origins of  the universe. 

I t ;  is deeply concer.rred that .the IIG's recornnrendatjans and the proposed changes io the 
deemed export rules do not reflect an understanding of how universi1.y research is conducted, or 
the value of c?gen and spontaiieous ex.change, CUI laboration, and innovation that art: {he hallmarks 
ofthat research, F~~mdamentaI research, partictilasly in the science and techr~ology fields that are 
so critical to the csritjnued grawth aC the 1% ec~oaomy, involves the use of equipnacni atad the 
cmtinual cxplrmtion of nevi ways to use, adapt. and apply 1.hat eqiriprnent. 'The vel? nature o f  
fundaniental research is to explore the possi bilities o f  research to& in the prrssuit of rrew 
knowledge. I€ such acikities will in fiiture require deemed export licenses regardless of the fact 
that the knnwledge generated wilB be firlXy shared u7ith the sclio'iarly commi~ntty~ then 
participation in ft~ndmaenial research by €meign nationals frequently w7ill be delayed or denied. 
130w could a uriiversity predict when a foreign national might be invcilved hi, or present at, tlie 
del;eli>pnlktnt of a new or different application of u piece of equipment? 

In rmies to avoid inadvertent vioiations of the law, prudence u7ould suggest applying in advaiice 
for decaned export lice.nses for all foreign  national.^ on campus who are Iikely to see or interaci 
with equipmerit on the CCL. Gi.veri the numbers of f m i g n  nationals frorri countries to which 
coiitrols frequen~ly apply, in programs likely to utilize controlled equipnient, this w ~ A d  be a vast 

why such a btrrden i s  needed to address secarrity coiicerns, particularly given the ex?.emive and 
thorough visa review the .federal governlzaerit conducts with d l  foreign riatioiials who come here 
to study and perdimn research. While Commerce has emphasized that i t  anticipates few Iiceiises 
needing to be Isstled, with respect th.is misses the main point, which, i s  the crushing burden of' 
hat7ing to perf'mn such a umtinual, ccmprehensive, coinpiex review. The facl that the agency 
d); expects a Iiandfiil of' licenses will actually be needed. at -the t ~ d  of a11 that time tiid expense, 
only undi:rsci>res how inefficient and ~ i i d e  of the mark the IG's proposed rule ct\anges are as a 
sec.urity measure, 

undttrf.&klg fi3r ru aid GCrFnrnerce alike. %t is hlXd to See - Uld h e  I&:;'S rePl3fi failed $0 identify - 

'X'tie praposal to take couritv of binli into accmrnt in issuing deemed export licenses is 
deeply t m r b h g  for several reasons. First, it i s  uiickar why the extensive visa prtxess and 
accunapanying backyrorand checks conducted by the federal gt3vernnient ~ includ.ing the 
Tkpartments of State and Homeland Security - with respcct to persons applying to study or work 
in the US, i s  no?. sufficient to identify th.ose individuals who may pme security concerias. 
Sec~iid,  neitlier IU nor, 9.0 
naturali~ed cit i~ens ~3f permanent residents. '1'0 di-, SO partic~ltirly if w ~ ~ l d  be req~il-ed to 
independently confirm i nfomration on country of birth prmicXed by the researcher - wouBd 
involve universities in background checks that we are ill equipped to cc~nduci. '!.hid, this 
propusal appears tcr be based a n  the prestimption that silmeorre who gains permanent residence or 
ci?.izenship in a country, and w h ~  may have dune sa years cr decades hefore corning to the US, 
will nonetheless always maintain a prinzar-y allegiance trr his or her country of birth. 'Il'his 
p r e s ~ i p t i t ~ n  does i i ~ t  appear to be growded in dala or logic. One can as readily surmise ?.hat 
people who left Iran arid naturalized in Canada would be less likely, not m ~ r e  likely, to export 
sensitive techraolog); io lran against US and Wwern  interests. 

k.nilwledge, our sisfrtr institutions, track the c o ~ i t g '  o€ birth of 

Clasilicaticzri of Supplemental Questions and Anssvers 



ed for cornmerits cui  two proposed clarifk;itic?ns bo the igt2.A providcd in Supplt:nit.~it 
No. I t.o Part 734 of the EAR. V&th respect to Q/A A(4), XI! agrees with 13XS's proposed 
clarificatiun of the answer, but helieves that E3IS sh.o\rld clarify that (a) no deemed export license 
is rieeded .fix dischsazre i f  the grmite complies with all specific national security controls in the 
g r ~ t  agreen~ent, and {b) once the granting agency approves publication. thc infomatiorr in the 
publication is coizsidered publicly available and exempt from deemed export license 
req rr i %erne nt s . 

With respect to Q!A D(1): 1[IJ believes that this answer sh.ould he c1aitit.d tu indicate that a 
deemed export licerase wwld be needed only if rhe student needed access to substantially 
restricted use teclinolugy far controlled equipment, i.e. use techr~olagy that i s  not publicly 
available in the C D ~ T ~ I ~ C X S  sense amdersimding discossed above, 

* * 4 

Very truly yuirrs, 



I ani wi t ing  in response to the Advaiaced Notice of Proposed Rulemak.ing 
published in the Federal Register on March. 28,2605, to provide comrneglts on the inzpact 
that the changes ti? the “ddeemed expoi-t’? i des  proposed by the Cornrnerce H1eparirnen.t’~ 
Lnspector Cierieral (fG) likely wwld  ‘nave on :hxhr~a  ‘Ckiversiay, one of the naticm’s 
leading reseaTd1 universities. 

1IJ appreciates the need fbr all institutions, inchdirzg universities, 60 help preserve 
national security and protect against theaf.s to that security. Likewise, we are committed 
tr‘r conzpl ying wi4.h the expnrt csntrol la.ovs and to ensuring that rntmkrs af  the Blriiversity 
conia~kmity tinderstand a d  fdfill their obligatitluns under such laws. We are concerned, 
huwever, h t .  the praposed changes to the Expcxt Administratiora I~egk-rlatioixs wcmld 
yield little if any security benef’it, but \16ri)uld haw a profound and negative inipact O T ~  the 
mi verslty research enterprise and? correspondingly, the national economy. 



conc‘ems, II’tie ICi‘s proposed changes essential ly would elimimte the ftrnttamcntd 
rescarch cxemplic,ri. 

W e  have nut yet i:vahiated against the Coninierce Cmtrol List all the iech.rioiogies 
rhat. are tised or available within syxiffc acadeniic; prisgrams or research projects ar HU, 
but I can prctvide you with current data on the rsuinbers of f i ~ e i g ~ ~  students, faculty arid 
other ernpiayees, postdoetooral fellicms, m-1 visitors participating in those academic 
dtrpar-tnieiits which cirrrently imdve ,  and are likely to involve i~i the fiiatirre, the use of 
controlled teclzndogy. This shoiild gjve you a broad sense of the impact the proposed 
change to the dee,ned export rules would have fir1 research and teachi.ng at 111. 

Currently EU Ius a. total of 1,564 foreign students aiid eniplsyees in science and 
technology disciplines on our t.wo .main c,arnpriases in Bloornington and Indianapdis, 
including but not limited t c ~  a variety of progmms iri Lhe bioXogical sc9eixes, chemistry, 
medical sciences arid genetks, immmiology, engineering, computer sciences arid 
i~dbrmatics, and physics, ’These hreign nati-ionals contribute subsmtialf y to research, 
learning? and scholarship within the University, ;rrd c ,om from a wide variety of 
cnuntries, including 172 from China and Hong Mung, I25 from India arid E3angladesh, 
I33 f ’ r ~ ~ l ~  South Korea, 9 25 h x n  13rrrma (Myarrtnar), 63 from hklaysia, 56 from various 
Middle I3astem eomitries and Turkey? 23 f r m  Xndonesia, 1.5 from Russia and former 
Soviet Republics, and 2 h-m X’akistan. 

I%.! has witnessed a inasked dt.cl.i~~e this past year in applic,atioris frcm foreign 
studeats and scholars: for e.xample, the mmber of Chinese, Indian, I[ndonesiari, arid 
Russian nationals at o w  Bloomington arid lndianapolis canipuses has decreased by 50-60 
percent, and the nurrilrer of Pakistani nationals has drcjpped 90 percent. Our :liitematioanai 
Programs personnel report growing perceptions among potential applicarits that 
Anierhxm universities are less ~ & m n i n g  eriviromxmts, and so are applyiaig to programs 
in other cowmies  (the I!K, Australia, Canada, and so on) instead. Given that our foreign 
stxadeiits m d  scholars are uonsiste~itly among our highest-achieving and most motivated 
academics, this nx:mis that we risk Xosirig many of the best and brightest minds to ot1ie.r 
countries. If the propc~6.l changes to the dcerned export rules are adopted: the resulting 
restriciiorns OR fixeigii naticriials who wish to pursue rese;mrc‘n in the Gnited States wilt 
fudther dissuade p r~ i i s i i i g  scholars from coming here m d  lending their considerak.de 
talents to research and innovatiori in Anierica. 

Becaaise X1.J i s  cilmmittcd to schrslarly exchange protects vigorously the right 
to publish and cfissern inate the results of I.hiversity research, research ar HU t h m  f i r  has 
constitrrted “airndamerstal research“ that i s  excluded from de.emed export licensing 
reyuirenieriis urider the Export Administration Wegirlations, We time also relied on other 
available exclusions, such as the “educational infbmiation” exclusion conceniirag ihe use 
of tec l i~ i i~ l~gy in cliassrooms and teaching laboratories. Accordingiy, we have nist had to 
undertake IndivicJualized inquiries fbr wery foreign f a d t y  member, staff member, 
student, or visitor to detenxirse what tectinr~logy they will ttTicOuT\ter or use on campus; to 
pwsirl: deenied export licenses fcir them to have access 1r3 that tizchnd{?gy: Cjr take 
~ireasures to sewre against ac,cess to that techrrology by foreign rsationals, IC the proposed 
changes t s  the dcerncd licensing rules for the “use” o f  controlled eyuipnieiit were 
adopted, we would have to: 

http://considerak.de


ccmduct a widespread inventory i?f eyuiprrierit i)ll our campuses; 
Q 

ts 

classify each piece of equipment agaiiisi the CCL io detemhe wliether it. is 
controlled; 
deti:rmir\e whether tlie crsntroll,ed eyuipnm~t is controlled for ''use tecImoIogy"; 
attempt to identify every fareign na?.ional on campus who may at scme point 
operate equipnien?. ccuitrolled for "'use rechology," an9 make individualized 
rieteririiraations as to whether such persuns require a license to we ifre equipment 
(if the proposal to consider country of hifih is adopted, this task will becorne even 
m urc di fiic uh) ; 
aj?ply 6 x  licenses h r  all such persons, or deny access t h ~ n  access tn the 
equipnient and to infomathxi concerning its operation. Io be effective? the [attea 
may reqiijre alteration of labs, com.pu~.ex networks, uther facilities, and. certainly 
wsluld require altera.tions ir i  the em7iroiunent of open exchm.ge and spontaneous 
collaboration that currently ch.aracterizes academic research. 

s 

;We cvouid have to conduct such eEms corstinrrally in the face of constant new 
ri:searc,h and academic activities, new students, new faculty, and so r?n, Realistically, 
because it  is difficult to anticipate when arty foreign student or researcher may enco~nter 
controlled technology, and because the penalties f ix  vk?ht.ing the jaw arc so stringexit, the 

corztcxt could mean submitting many more applli.catiuns for liceiises tliars may be 
riecessary. This .~t.oold result in misspeiit time by bc& 11.1 arid C:orn.nierce. 

pressure to err om the side o f  caution would be cansideK+ble - which in fie Iicensing 

The administrative costs imrdved in th.e effcms I have described above, and the 
delays to rescasch arid scholarship involving fc~eign natiorrals, would be staggering in my 
view. 'X'hey are difficult to calculate, but c,ertainIg; wnuld entail exterisive perst3nnel time, 
daunting expert counsel fees (based on the fees we receiitly paid for outsick coimsel 
analysis and assistance svith the physical export 0%' a single item, X would expect to pay 
hundreds of thousands o f  dollars for just c u ~ e n t  in.i,ent.ory and classification of all 
eqiriprnent on campus tha t  foreign riationals may use), and substantial oppofluriity costs 

need to consider building riew faailitit's or making widespread changes to existing 
facilities, iir order to ensure cornpliance. 

associated witii., gro-jects delayed or hregone. A s  noted d?ove, in some cases N7e would 

W e  t i w e  tiegun coilversa tims with those academic waits that we believe are nmst 
likely to have wnmllec-i equipnetit, and heir initial respxase supports the conclusion 
that the C C X I C ~ T P ~ S  I h a ~ c t  o;l?.lirjed ~ I I C ~ V ~  are r ~ l i s t i c .  The I~idia.na. t h i ~ ~ ~ i i ~ >  CyclotroiI 
Facility (I'MY), a premier rcsi:arch institute built in the 1970s with National Scimce 
Fotmdation support to c,orrduct fiindamental research in r~uclhszr physics using beams of 
light ions, has twice heen named one ofthe top f'our places in America .for okitairiing a 
BW>. in nuclear plzysics, A s  such, the XUCF regrr4arIy attracts numerous fcm$gn scholars 
and researchers f r m  around the ~ ~ r l d .  .[ncleed, li 5% s f  the graduate studelits and post- 
doctoral researchers currently at IUCF are brei gn txaticmals, with significant 
representation from the Ibrmer Soviet Union and China. Personnel at IUCF frequently 
tsuild their own experimental research equipnicnt and tocds, or adapt cornniercially 
ai& Iable equipinens and software. 'i'heir initial review nf the CCL suggested that many 
coariponents they use, and wliich. they acquire 011 the open market, fall within general 
categories listed in the CCI,, and t h t  while ?.hey anticipate very few comporients 
ultimately nicetirig ?he speciikatioiis k r  controlled equipment, "an enonnous task lies 



ahead" for researchers (with help from legal courrsel) to evaluate each piece of equipnient 
against the per.fc?rinance specifications of the CCL., in order to properky classify the 
equipment, They exgressed cmcern that a~iabig~iity I n  the classifications, coupled with 
misperceptions of nwl<:ar physics and its relationship to nuc lear iveapc'ns development, 
may result in a very conscwative approach by the Uniwrsity and the government on 
licensing, one that would stifle international collaboration and knowledge geraeration 
concerning the origins 0%' h e  miverse. 

I U  is deeply concerned that the f G's rec~rl~iiiaendatinns and the proposed changes 
the deemed export ixles do not reflect an arnderstanding of how university research is 

conducted, or  the value of open and spoiitaneous exchange, collaborahn, and irirtovation 
that we the hallmarks ofthat research. Fundamental research, particularIy in the science 
arid techaalogy fiaelds that a x  so criticirl to the contilxrred growth of the US cconon~y, 
invoives the use of equipment ard the coniinual exploraticpra ofn.ew ways to use, adapt, 
and apply khat equipment. The very rature of fu'undamentd research is to explore the 
possibilities of  research tocils in the pursuit of ~aew knowledge. If such activities will in 
future require tfcemed expcirt li.censes regardless of the fact that the $;rrow%edge generated 
will be fbl.ly shared with the scholarly community, then pawticiprrtiorn i n  fundamirtal 
researclr by foreign rnatioraals frequeatly wi19 he delayed or denied, How could a 
university predict when a fbreign nat.ional might be i r d v e d  in, or present at, the 
developateni of a new or different application of  a piece of equipnriertt? 

h i  order to avoid inadvcrtent vivlations of  the law, prudence wouM suggest 
applyi~tg in advance for deemed export licenses for a11 loreign natioraals on canipus who 
are likely ti? see or i.rit.eract with equipment on the CCL. Given the mmibers cif foreign 
naticmals from cmrntries to which conirds J'requerit.ly apply, in. programs likely to utilize 
cantrrdled eqaiipment, this would be a vast undenakiimg for TU and Coramerce alike, 11 is 
hard to see - and the XG's report fkiled to identify ... why such a brrrdeii is needed to 
address secwity concerns, particularly given the extensive and thorough visa review the 
.federal government conducts with all fareign nationals who come here to study arnd 
perfom, research. While Commerce has empfrasized that it anticipates few licenses 
needing tu$ be issued? wjth respect this misses the main point, which is the crushing 
burden of having to p e r h m  such a con . t i~~a l ,  comprehensive, complex review. 'ihe fact 
that thc agency anly expects R lia~mdfxtl of licenses will actually be rieeded ;kt. the erid v f  all 
that time arid expense, only underscores how inefficient and wide ofthe mark the 16;'s 
proposed mle changes are as B security rneaswe. 

'Xhc proposal to take couimy of birth iiitcr acco~mt in issuing tfeemed export 
licenses is deeply t.rouhling for several reasons. First, it is urrcicar n7hy the extensive visa 
proress and accumpa.nying backgrourtd checks conducted E?y the federal govenitnent .-.. 
includirig the Departments of State and I-Homeland Sectxity - with respect. to persons 
applying to study or work in the US, is not sufficient tct i&mify those individuals who 
nzap pose security cmcerm. Second. neither I'U' m r ,  to my  knowledge? our sister 
institutions, irack. ihe country of birth of naturalized citizens or perinanent residents. 'I'u 
do so .-.. particolarly if we would bct required to independently corifirm information on 
country uf birth pgoviikd by the rese tmhx  - wotrld invohe lmiversities in background 



r .  checks tkat we are ill equipped to conduct. I h i d ,  this gropr?sal appears to he based OM 
the presumption that someorre who gains permanent residctnce c!r ciiixenship in a C C W T I ~ ~ ,  

and who niay have done so years or decades b e f m  coming to the US, will nonetbeless 
always nraintain a prilrnary al legjiance tcs his OF her country of fPir11-i. 'X'his presumption 
does riot appear to be grorrnded in data. crr logic. One C ~ T I  as readily strrrriise that people 
who le.ft. h i  md naturalized in Canada would be less likely, not more likely, to expctrt 
sensitive teclx~olctgy to Iran against U S  and JVesterrr interests. 

ed for con~ments on two proposed clarifications to the Q&A provided in 
Supplement No. X to Part 734 oftlre EAR. With respect to QlA i?a(4.:), 18J agrees with 
BE 'S  proposed cl;dicat.i.ion o f  the answer, but betieves that X#S should dar i f j~ that (a) no 
deemed export license is needed for discl.oswe if the grantee ccmplies with all sperXc, 
national security controls in the grant agreement, and (hj once the granting agency 
approves poblicaticm, the information in the pubiicatiora 4s considered publicly available 
and exempt from decined export license requirements, 

I%th respect to Q:;"a n(l)? $1.; believes tirat this arrswer should be clarified tu indicate that 
a deemed export license wouZd be needed only if the student rieeiied ~ccess IC? 

is not puhlicly available in the cc3mmo1-i sense understanding discussed above. 
suhstarrtialiy restricted use technology for coPI.tro%Led e6juipnsent, ax. use technollc~gy Qkal 

f * f 

X hope this infomation i s  hulpfial. It! greatly appreciates R E ' S  reyaiest for public 
ccmmerrt and desire to engage in thoughtftd discussion concerning these issues, which 
are crit ical to the continued success o f  the research enterpisc within the linited States. If 
I may provide fttsrthcr informatiori that. may be i ~ f  use, please do not hesitate io contact 
me. 

kfery truly yours, 





Re: Revision awd Cfarification uf Deemed Export Rebated Regu%ndory Requirements 
Bpareau 04- Industry and Security, t~19'L8%t&Fce, 3s CPN Parts 734 and 772 
(RIN QB94-nD29) 

The Association of Ain.erican Eniversities (A,41J), which represents BO leading 
t1.S research universities, appreciates the opportunity to comnetat on the Muance 
Notice uf Proposed 1K.olcnzak.ing for "Kevisic?n and Clarification of Deemed Export 
Control Regidatcry Requirements" and, speciikaliy, the re?co~nmaencfatisiz~ made by the 
thYnfiI9rCt: Department's DSEx of  thr! %nspectar General (01G j in its report entitled 

Foreign Nationals irn the U.S." (Final dnspection H.epon No. WE-I 61 96-Maxch 2004). 
"Dcemed Fkp0I-t Contrals May Not St<?$? the Tran1sfe'ktr uf Sensitivr! Tecllllologdes to 

I n  addiiiun to AAU's csmtnents, we are aware that several of our rriernber 
instiiaitions have submitted their own individual cumrnerats in response to thc? actamce 
notice of proposed mlenza.king, as have other higher education associations and scientiik 
societies. 'J'hese i~iclude the Council on Goverrsrncnfal Rclafions, The National 
Associaltiori of State Zhiversities ;ind L,a~tnd Grant Colleges, the tlmerican CounciL r~ln 

Edr;cati<jrr, the American t\ssociatiora of Medical. CrrrIlctges, and the National Academies. 
We share their coiicerns aixd associate DurselXies with their statements. 

'The global events of recent years arid the evolving threats tu the United States 
present n w  security challenges a d  requires a caretiill reassessment of ow nation's 
~)iilnerabilitics. L%AU universities shm: a special responsibility to ensure that research 
roizducted tinder their auspices contributes to U.S. riaiional security. H.owev~r, American 
natinnal security also includes our  econcmic vitality, capacity for i ~ t t i ~ ~ g - e d g e  
rectinological iItnIi{3\iatiun, inQ~rstrial cotnpetifivetaess, and the global leacfership in research 
and education. th.at ~ n d e r ~ l i ~ i  the entire enterprise. Security alsu requires that the United 
States governrz.rcnr; not place we1 l-intentioncd hut ill-conceived and unworkabk restrictions 



on uriiversity Fimdanrental research and edrication that may ctamsge our national security 
and economy Far niore thari the risks tliey seek to mitigate. 

A s  descrik3ed in the sections below, the adoption and implementation of the 09G's  
recnrrlnseridations may seriously uizdemiine the vitaiity of Anierican research. A.tncricaii 
hriinan capital alone, while extrarwdinary, has never been suIficieiat io meet cornpelling 
national needs Ior research, innovation, arid corrzpetitiveness. This remains the case across 
the increasing range o f  disciplines and applications critical to ,9inerican secririty and 4 

leadership today arid will in the 'sirhire. Yet the OdG's recornnsendati{xzs would 
con3jvninisc the unique institutional cultuxe of opi"nness and competitiveness that ~nakes 
our leadirig public and private rjniversit.ics the &stinatiotas of choice for malay of the 
world's leading intellects. The adverse consequences of these recommendations, however 
unintended, would occur at exactly the historical juncture when a14 experts agree that w e  
are depersdent on o w  continuing ability tc? attract to our laboratories and classrcwns the 
best minds from around the globe. I 

,4A u is commitred P o  ensliPiJziaag dikrrq?BiraPrce with mpurt conml  l @ W S  rrnd io 
presero$ng ~rn~ikrrml sccwi@. Tis Export Control Task Force, led by presidents and 
characcllors of  i ts  nxeniber institulions, wejlcorries the oppurtunity to coritlnue working 
constructively arid cooperatively with the Comnerce Departnrent's Biirmii of Industry 
arid Security (B1S.j to protect legitimate national security interests associated with 
university research. 

PiAU meniber institutions understand and ac.cept the important national security 
imperatives that form the basis for expurt coritruls as a corrrponent of natirJrd security 
policy. They arc committed to cnmplying with applicable export control nrles and 
regiilations; indeed they have enhanced their compliance efforts in receirt years. Earlier 
this year an inIomiaI survey of ,4A1.! senior research officers revealed that ovtx the last 
two years, nearly all AAiJ  iristitutloris have taketi additional steps lo ei~sure their 
compliance with cxisting c x p - t  control regulations. Steps already taken include: (1 1 
issuing policy statements f r m  the university administration coricertiing conapliarice with 
tke export control laws; (2) incrqmaxing training on e x p - t  controls into standard 
educational materials provided io carrq3us research administrators and spnnlisored research 
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(3;) urideriakirlg a wide mage of outreach acrivities on campus to ensam that 
l‘aculty and key rcsearci~ers understmd ihe naiure of  expoii controls and arc mare aware 
of their rcsponsibiljties; (4) seriding university staff to erpod control seminars and panel 
discussions; ( 5 )  designating specific research administrative sfaff respmsibfe for export 
control czrrnpliance; axid (6)  hiring outside Iegal counsel to ensure ~ ~ n p I i a ~ e .  These 
steps and others are intencted to creati‘ a culture ol’ conipliarice across university 
camp\lses. 

A. Understarsdiag the Context - Backgrnuaad and Data 

To assess fhe adverse impact of the rectzrrrrnieandstiuiis DI~ AALJ research 
universities, it is critical lo provide the context in which they worrld be implernented. 
This secticrn highliglxts five importmt realities. 

1, Aaneriram research universitiies provide at1 essential foundation for 

vital u,s, atafrioaxall security irmsests, ilrnciaadfng esoaaomk competitiveness and gllobal 
Ieadership, 

Ananerican security and contribute in muttiple ways to yrnma~liang and psodc.cdirio, 

The furidaixiental goal cr f the Arnerican research university-hoih AAkJ arid n w -  
AAU-is t<j create TXLV krioN<ledge and ed~t~ate  the next generatiota ~f don~estic and 
iniernatiorral leaders. Togethelx, &.AX! I s  research universities constitute an exceptiornal 
natianal resource, coriductiaig nearly 60 percetit of all federally sponsored riniversity- 
based research and awarding apprmirnate3y 17 percent of  ail bachelors degrees, 20 
percent of masters degrees arid over 50 percerrt of all doctoral and postdoctoral degrees, 
TXISI~Y of which are in kcy science md engineering fields. Taken together, izur nation’s 
scsearclt iinirielrsities c ~ t i ~ i h u t e  uniquely BO the proiectioii and advancenreslt o f  American 
national seciarity a d  econoinic interests while a h  enabling freedom and progress 
XOilnd the gkrbe: 

America’s research ririiversjties are at the fcrrefront af ini’lsvation; they 
perfimx aver one-half of the rialion’s basic research. 



4~ Thc expert. knowledge generated in AALf research universities is renowned 
worldwide; this expertise is being applied to adcarice and protect real-world 
.American national security aird econoniic interests every clay. 

TIE sciitntific knowledge and techirological irxnovaticm spawned by America’s 
leading research universities directly enhance U,S. eccmmic competitiveness 
and U.S. national security. 

I By combining cutting-edgi. research with graduatc and undergraduate 
education, Americm research universities also are trairaing the new 
” eencratjons of leaders in all fields that are vital to our naticmal interests. 

e Aniclracan universitirs have long had the unique &iMy to attract the greatest 
minds f r im  around the I;torld, contributirig tu both our international leadership 
rn rnncwation and our national security. 

Past Presidential Administrations recognized the need to srrppuri. fuiidameritaI 
research even in the lace of serious threats to our national security. At the height. of the 
Cold War, President Ron:illd Reagan placed a strong emphasis on U.S. national security .-. 
but his administratiorr wisely determined that U.S. policies should etisure that, % the 
nuximum extent possible, the pro41ucts OE fimdamental research remain unrestricted.y92 
In the face of unprecedented global competition and u-nprecedented threats to our seclirrity 
and w r  kadership, we simply had to mi-think, outwork, and outnin c w  comptr-titors arid 
adversaries. In prornulgaiiiig NatlonaI Security Dec.ision Directive (NSDLl) 189, 
President Reagan recognized that national security was hest sewed by making the 
classification process the sole means af iinposing limitations on research. Many of the 
must  drarnrtlic contributions ‘to American eccsriornic competitivermess, tech.nologic,al 
development and scientific leadership that, ira turn, advanced national security, rsccuncd 
in the years fidlowing the promulgation of NSDD 189, when a strong, bipa.rtism 
cmsensus existed for  s u p p d n g  firndamental research as an. essential prerequisite for 
1i.S. national security. 
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applied physics. Each is iixcreasingiy global in scope. The best way for the United States 
tu  retain its leadership role arrd advance hroader Americarr security interests is to 
encorragc ctynnntic, cutting -edge research at American research universities, reserving 
security controls only for those specific instances where clear arrd specific national 
security tlareats have been identified and where classification i s  apprcq~iatr~ 

2. Research equipment, touIs, and materials - and the PBSe of controliled 6bUSe*' 

tecltnnallogy - increasingly are an intrgral part of fundarnentall research and cannot 
be colnsidered as dlshi~i~t aaad sewrabk elements in that process, 

Fundamental ~-esea~c!~ in science and errgineering today results frum teams of 
individuals conzing together from different scientific backgrounds and k.now1edge bases, 
5 .f~tsion 0' philosophical or concepta~ail ideas, and the integration of new and impxoved 
researelm tools and eqrlip'nclzt. Put sinrply, at the cc?re c?f the nation's acacfemic research 
arrd educatio~i enterprise are "peop~e, ideas and tools.'" 

Increasingly, ihe mixit important faindainental rescarcla, in areas such IS 
biotechnology, electrical rngirarering and applied physics and nancstech.ncAr>gy, relies 011 
the developrrient, 'use, operation and understanding of ~xew research equipmerrt and tools. 
As sciei~ce cxtevlcis its reach, ncw to& and instrurrrerits become increasingly imporrtant 
c onnpcsrreri is (1 f furidamen la I re s e m  11, 

'I'he O'IG's repofl and recomnien.dations do not reflect the changing nature of 
fundamental research today, including the growing trend t ~ : ~ a r d  iaiiltidisciplirrary 
approaches and research sixategies that rely oii new equipment, tools, measrmments, 
processes, and h e  technologies that enable them. 'T'hc report adcrpts a false starting point 
in assrmzi,ng that ftincfanicntal research priniarily involves coriceptual "Eureka" moments 
at the lPlackboard or r m  the computer, arid that "use" technologies related to a?te 
eqaipent  arid crfher platfomxs or fools r~sed In fiindamenlsll research can be separated 
from the rest of the inquiry witlrout seriously affecting the entire firncliamental rese:mrch 
prwess. 

'The O G  report also Fails to recognize t.he degree to which equipment is actually 
modified: enkruiced, and even fabricated from scratch in university laboratories to 
advance fundamental r e s t ~ c h .  Indeed? these equipment adaptations occur daily on our 
canrpuses as a part ofthe research process itself, This eqrripment is an esscnfial 
component of, and inseparable frwn ftindailneixtal research. 

3. Foreign st~adents and schalars are integra! tta what makes university 
research s@ dynamic. They represent more than a desirable suppIennent fo 
Amerisan research; they are a core eleltaaPnt tinat drives the dynamism and 
exre%Icnce uf the A4nlcrican research enrerprise. 



RE one large public .A AU university, 5 0  percent ofthe engineering faculty and the 
dean of engineering are foreign-borri, 52 percent of the engineering graduate students are 
foreign nationals, arid 45 percent of the science graduate students are foreign rxationals. 
This example - which echoes the experience at most research institutions arourid the 
country ... begins to siiggcst the potential inipact s f  tightened restrictims on teclxnolcsgy 
transfers related to controlled "use" eyuiprrnent by foreignborn students arid schlars ai 
American universities. 

The Natianal Science Fourndaiion repor-ts illat for fall 2002, about one-third of the 
455;355 graduate students evlrolled in science and engineering fields 3n the United States - 
145,112 stuc1en.t~ - were temporary visa  holder^.^ More recent 2004 data provided by the 
Xrsstitxite of lntemafjoizsl Education (%%E) suggests that in 2004, there were 95,183 foreign 
students (undergraduate and graduate) enrolled in engineering, 67,736 enrolled in 
mahmatics  ,znd computer sciences, and 44,605 enrolled in the physical. and life sciences, 
Only business arid nnanagerrrent exceeded engineering, ~nathematics, and cr>rnp~&x seieiices 
in the number of  Eibrcign s~licfent enrollments.' 

Most irateriaational sclzcrlars and researchers in the United States also w3rk in 
scientific and engineering fields. HIE f<?und that during the 21303!04 academic year, more 
than 7 0  percertt oftfie foreign scholxtrs in the United States specialized in l i fe, bicjlogical 
and health sciences, or in the physical sciemces, engineering arid computirr arid 
inf<mxation :jcieTlces. 
scientific and 1zct1i-schtific fields, listed research as their primary function. 

0 More tliari 75 percent of foreign sclaolars overall, in both 
7 

Over the yearsl the global talent pool ofthe hest and brightest students and 
researchers in science arid engineering has shifted. Today, 57 percent of all international 
students at Arrrericair universities are f r w ~  Asia. India is the leading coarntry of origin for 
international students in the IJ,S (FI,?x) f i ~ ~ o ~ ~ e d  by ~ ~ i i n a  (g;1,765).~ TIX reality is 
that the largest fraction of the best and brightest students that America's research 
universities attract cc)mes from what the Departrrient refers tu as "c~?un11(ries of concern," 
especially China, India, Russia, Pak.istan ,and Israel. 
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1985-2001, students from such nations as China, India aod Pakistan earned m ~ r e  than 
half' of the I48?06)U U.S. science and engineering doclcxaj degrees awarded -.. h i r  times 
the nnnrber granted to students from Europe. In 2003, over 2,500 Chinese foreign 
nationals received a science or engineering P h D  froin a U.S. university. Mure than 800 
scholars who were Indian 5xcign nationals received a PhD degree in science or 
engineering from a U,S. university."  he COSEP'CJP report cites data koni the 2003 
National Sc ic t~e  Fouildation (NSF) &<.~~ i? ,y  O f . & s n i d  D ~ c I w o ~ ~ ~ ,  ~ h i c h  presents and 
analyzes the rriost recent trends in the awardirig of ilnctorates in the science arid 
engineering fields. According to the NSF survey, of the 10,585 tstal doctoral degrees 
awarded to rion-U,S. citizens with temporary visas in 20613, 8,388 were awarded in 
science and engineetiirg. Among t32ose awarded doctoral degrees in all fields, 2,24 i were 
from China arid I. ,484 were from such West Asian countries as Iran, Ssrairi, and 
Z,e'nanon, '(! 

As a result, a large fraction of: the students and scholarly researchers most likely 
io need access xo controllcd "use" techncslogy on the Coizunerce Control List at an .A.AU 
research university are not 1.l.S. citizens and are not eligible TO become U,S. "green card" 
halders. And many, perhaps a majority, of them come from coliirrtries that would require 
licenses. However., many, If not most, of tliesc interrnakjonal students and scholars will 
errci up staying In the t!,S., where they will enhance our ecorroinic and national security. 
'I'his reality signii<cantiy exceeds what is a slight risk of a "deemed export" frarrsfkrring 
seriously important techlology io another country. Adoptiosi of the OIG 
rt.crsmmendntions may lead to the undesirable situ;leio3a in which export contcd concerns3 
not scient.ific and engineering expertise and excellence, increasingly drive decisions tu 
assign researchers to specific prqjects, to xcept or reject new research proposals 
(irzc4:oilling rrrany that are critical to 1.1 .S, gzatioiial security), or to participate in leadership 
roles in international science or technology collaborations. 

4. The essential nature o f  fundaanaentai research on A4ALr university canspnses 
differs signfficaaf%y fsum fundamelxtal research at corposatinns or national 
laboratoslcs. These differeaaces are Impn~annt in understanding the breadth and 
depth o f  the adverse innpacts that %sags QPK2's recornanendatinns woaxid have on 
cutting-edge university research, 

hi many respects, it is the very openrress of university campuses, the wide range 
cjf research faciliries and equipment, the cross-fertilization of bright minds and analytical 
strategies, and the novel approaches to questions and problems witfioui boundaries that 
ma kc possible h e  exceptional cmrtriihutims of academic research to itatioiial security and 
oiher national priorities. Uiillke a coqmration or a federal laboratory that can and does 
segregate facilities, require badges, or restrict the participation of foreign iiationaIs, 
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research universities traditionally have gone to great lengths to avoid such noensures for 
unclassified infmnation and research becaust. they ~ m l d  fiindarrrentally change the 
nature 3rd character of universities. The close coupling of research and education at 

discwrse, require that access to iaboraiories arid classroom be unirrqxded. Unlilx the 
corporate or national laboratmy ~nvironineitt, students play a vital role irr the coizduct of 
university based research. in many instances, k i r  tenure working in a particular 
labaraiory is direc,lly tied tu  the school term or semester. The constant rotation of 
students and visiting scholars i n t ~  and {jut of university laboraiories ensures a fresh fluw 
of new ideas and talent which lielps to foster creative, cutting edge research results. ‘8’lijs 
niarriage between research and education i s  ihe key to our successh~ creation uf new 

i t k s ,  and the need 40 pursne nnirnpeded the new ideas that tlow from scholarly 

k.no w 1 edge and inno vation, 

The diversiiy of concepiual approaches and new ideas at riniversities is nnatclied 
by the diversity in the physical research hciliiies ai AAU member institutioris. Most 
have hurtdreds ... in some cases, tltousmds - of decentralized laboratories spread acrcsss 
their campuses. Many of them would require new security plans, access procedures, arid 
trackirsg requirements to preverrt students and researchers who are riot U. S. citizens cr 
who do not Rave valid expor% licenses from hming access io ceriain laboratories because 
of controlled “use“ equipment. As research increasingly spans disciplinary boundaries, 
students and researchers unexpectedly find tlieniselves needing to use different facilities 
or pieces of equipment in unanticipated ways. These develcspments occur during the 
process of dit;crrvery. prohlem definition, testing, arid problem solving, ’Yo stop this 
process aiid seek. a license would greatly undennine the great beriefiis of interdisciplinary 
research. It would also impede the education rnissiori af our nation’s top research. 

pis fuiidaniental research becomes increasingly global in sc.ope, the U.S. risks 
isolating itself horn scholarly discourse arid uraderrrrinirrg i ts  academic leadership if the 
OlG’s reccminendations are adopted and implemented. Mimy AAU inslitukiuns, for 
example, abide by strict prohihitions established by their boards or coxporatisns or, in a 
fitw cases, hy state law, against discrirniriatiing on campus arrtorig sttideisis rx researchers 
based OBI riaiioiial orrgirx or restricting the openness of their on-canipus facilities for 
unclassifkd fimdamental research. Some AA6J uni versities already 3m*i: decided io 
decline irrrporkirit research o r  federal fiilnding because of export contml restrictions or 
other coritrols that woarld require them to  crrnirave-ne Itrng-stmdina ... core values and 
pcslicies. The O1IG’s ~econzmend;atioris lik.eiy svould nxultiply altose c ~ c c ~ ~ r ~ n c e s .  

5.  The OfC’s t.econtmendation fur reqairing s9parate Ilicensing controls on 
eqenipnxent 6LuS@9’ tec%srnolagy involved with frnudamemtdaI research ita 
universities would Iike%y result ian significant anew administrative burdens, increased 
casts, liability risks, regulatory rnneertainty and unintcrnded sunsequences that 
wouId retard OT Interfere with university research and education and undermine 
broader national security objectives 



%'lre AAki Task Frrrrce has conslilted extensively with a broad range of leading 
scientific arid engineering fwul ty  in a isumber ofthe fields that appear most likely to be 
affected by the OTG's recommendations. We also 1m-e reviewed the Cominerce Coritrol 
List (CCL.) to identify specifk groups of equipment for which "use" conirrds clinnently 
exist and fix which licenses likely wouid be required, 'This process has been very time- 
consinning: ( h e  t~ the compJ.exities and imprecise definitions involved, and the lack of 
clariiy surrounding cuntroIled "'rise" technology, solid data has been very diffiicult t o  
collect frons orif institutions. Many have, Iii:rwever, estimated the costs of condiictiiig a 
co~nplete campus-wide ixiverrtory of research equiprrielrt to run in thi. mi1iiorts of  doliars 
(estinmes range froni $1. .S million to $5 ioiliion, depending u p m  the number of  pieces of 
equipment that exist oat a campus and wheiher the work is done in-house or centracted to 
o\ltsihfe firms). 

While licenses night not, in fact, be required fbr a majority of these pieces of 
equiprrrent (deperadirrg 011 both the mariner In which they are being used and who is using 
thenoj, i t  i s  rmierstood that corx;prehensive inventories of research equipntent would be 
required at all universities to ensure compliance, should the UXG interpretation of existing 
regulations be accepted. Our institiitions have not condticted such extensive inventories 
i ~ t  h e  past because interpretations of the regulations and accompartying Q&A's as they 
are currently written ?save never suggested that research equipnient and its use are not 
covered by the existing fimdarnental research exception as provided for in the Ekpoar 
Administration R e g u l a t i ~ ~ i s ~  W e  be'lieve strongly that a change in this interpretation 
would he detrimental to our ability tc3 conduct fundarnen.tal research on our campuses. 

TO @' to fulfill the Dt3C'S reqUesk for data, h h U  flus identified a IXTlge Of 
equipment and tvsls widely used in i3,mdamenta.l research on inany university campuses 
that clearly do inV6jlve "use" technologies subject to controls. Several examples, by field 
of research, illustraie ho.w crsnerous the "'deenied export" licensing requirenrents would be 
i f  the OIG reconmendations were adopted 3rd irnplemented and how these delays and 
burdens would likely adversely atYect research essetatsa1 to a nunxber of national 
priorities. M e e d ,  whole fields c?f science .__I such as ~ ~ n ~ k c h ~ i o l i > g y  - have the potential 
to be affected by the C)HG reqrrireioents. And finaEly, there are likely to be signifkant 
c?ther ctxts and unintended cortse~j~e~1ci.s if the 01G recorrrrriersdations are accepted. 

E.Wt?plt?.S 
While far from being all-inclusive, a list o f  examples crf other equiprent  often 

used in mivexsity lahoxatories f x  which use technolcsgy controls may exist include 
materials processing cqriipnaent (2EW2); biological equipment (28352); applied 
physicskc equipment (le1 01 )J and sensors and high-end oscilloscc?pes d: kF 10 1 ). Again, 
this list scrves as only a small sampling of  the equipnaent tcr which iriternatior~al strrderits 
currently have access in arniversity labs. I.Ic)wever, it does illustrate the enom.ity of the 
task that Cotnnicrce i s  asking universities to ~mdei?ake. Universities will not onl:y be 
forced io conduci a complete i~i~eii tory of all eyuipri~ent in their Iaboratories for which 
controls miglat exist bur. also have to sttidy carehlly 170w it i s  being user1 and the 
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citizenship and birthplnce o f  students arid scholars with acccss to this eqiriprzxent. T1xis 
presents a major arid alrnost insurmountable burden. Mcrreovt.r, it raises qucsiions 
concerning the ab? lity of riew stirdents io be brought into lahoratories to conduct research 
witRdsut incurring significant delays before they can ach~ally utilize eyuipment. 

In addition to the examples ahwe. hundreds of other pieces of widely used 
equipment 
Tenorism” (AT) controls (e .g  EGCN 3,4892 contrcsls “General ptirpose electronic 
equipment not cOntr<?lk.d by 3.A001,’’ including ‘‘a* elect~onic test eq~aiprne~it n.e.s. [,not 
elsewhere specifledj”). This controlled “use” technology wadd require licenses for 
studitnts and researchers €ram a much niore limited rrumber of couairies; therefore, the 
number affected on each campus likely wollld be relatively small. Nevertheless, the 
compliance burden k r  this eqiiiprnerat would be very high because universities still would 
raced to undertake the ftill rarige of due diligence for every research project on campus 
and ev:aluate every technology, item and piece of software or1 canipus to determine if i t  i s  
sub,ject tu “use” co~rtrols. This would require: classifying all these Iaerrzs for expofl 
ccrntrol purposes; implerizerrting new security plans and precautions to ensure that foreign 
nationals from countries subject to A‘]‘ controls cannot have access to any controlled 
”use” technology without a license; and develaping the extensive range of technical and 
background licenses required if a *‘deemed expofl” licerise apyslication is reyuired. 

univitrsity caniprrses are subject to iechiology “use” ccsrrtrols under “Anti- 

.lYam&?Chno~~~gy 
The Natiord Sanotechrrology Initialive \%NI j is a multi-agency 1. 

program aimed at accelerating the discovery, development: and deployment of naricsscale 
science, engineering, and technnlogy. It is based on a vision that our ability to 
iindcrstand anrd control matter at the narioscale level call lead to a revolution in 
technology and industry - and provide numerous societal benefits, The President’s NNI 
Strategic Plarr est.ablXshes Itri interrelated sei of goals that include the maintenmce s j f  
world-class research and cfeveloprnent in t.he lJnited States arid the facilitation of 
technulogy transfers related to nanotechno!ogy. Thc President’s Council of A.dvisors on 
Science and Techrxalc~gy (PC;AS’%’) recently evaliiated the h ” 1  for the President. Its 
assessnient emphasized the central role t k t  ftirndamental research at American 
nniversities plays in achieving these natianal objectiaw and in promoting Anieri-ican 
campetitiveness for the fkture, 

CCI. Catcgoy I E controls technrrrlogy a ciaied with products classified under 
1 C of the Cornrrierce Control List. An area of growing research interest is fundamental 
rc7scn.rch related to carbon nanotubes. Transfers of technology relatiid to equipment and 
tools used in fundamental research related to carbon nanotubes subject to ECCN 1 C(1 l0.b 
are restricted under ECCN 1 EN9 I .  This techno!ogy is controlled under National Security 
controls INS 1 ), Nonpmlif~rat io~s controls (NP I >, and Anti-l’errurism controls (AT). A s  a 
result! if the 01G reccrnuneradatioris were adopted, studerits or researchers frani cauntries 
t;uch as China, India, Russia, and Israel would require a license behre they could use any 
equipment where contrullcd tecliraology might be transfexred to them, even though the 
%e” technolcsgy constitutes an integral part of the fimfan~ental research 013 carborr 

The burgesning field of carbon nanotubes alone wcluld require a signit’rcarif number of 
nanotuhes that crthe1-rvisc is outside the scI;Ppe oftke Export ndrrrinislratron’s Kegarlafions. 



Othser 9~ostp; and l!HiBtse'ndCd C~lHseq~eflCt~s 
Hecausa? the CCL i s  so extensive, the reg~ilatiws penainirig to "'use"' tec!anology 

a.re so irriclear, and the peiiakics for non-compliance axe so severe, it js  likely that 
uni versities will be f m x d  to owxdassify eqiiipmeni on their campuses or seek licenses 
for all their intemnatio~zal science and engirreering students orid scholars. l[ndeed, even if 
the total nurnher af licenses required e n  c;impuses proves to be Iirnited, the process of 
classifying eqriipnrent to deternzine vheri and if export licenses axe required is daunting. 
Such a11 outcolrie would prove burdensome nut only to universities but also to B E  staff. 

Gisen that in many irisiances researchers themselves will have to make 
detemhations about such eyuipnzci~t if iri fact licenses are required, there is an adcfiticmal 
cnitcern that the irnposifiniz of ihe QIG rccomrneridatic:,ns wi.ll adversely change faculty 
behavior. For c.xanrple, in response to increasing restrictions on university-based space- 
related rcsearch inipposed $y the 1nternaticsrza.l 'Traffic in Arms Regulations (1T.M.), one 
xiniver:<ity faculty member has said that he has ntade a ccsnscious decision to stop 
accepting fweign shidfents oia his research pro&s, nc? matter how bhght or taknted they 
might bc. The researcher stated, "1 just don't have the time required to go throu& the 
cumbessrme process of making sure that I understand the regulations and applying for 
'iicenses for these stiidcnts," Indeed similar behavior will result ii* the 010 
rticcsm~~enda~~rrrns are In\poscd, but the irripact will be greater because they will be much 
more broadly appl icd, given the breadth of the CCL and &e uncertainties surrounding 
what constitut@s "use" technc?logy, 

I n  the biological disciplines, stricter security controls have recently been applied, 
and some researchers have abatidormi these fields entirely to avoid (fie added burdens 
and costs of ensuring that they are in coizrpliarnce with die i~iysiad of coniplex 
regulatinns. 
separate "'off campus" facilities for sir& research in order to enswe that hdividuats 
wjthaut proper back.grc?und clzecks and clearances do nor have access to biolagica'i 
agents. IncJleed, there is concern that soine universities may he lock.ed orit of such 
research entirely dare to the costs oc compliance. 12 1f the QIG recomrieni~ations axe 
adspted, it seems certain that researchers and institutions will hi: forced to inake similar 
chicefi in other fklds, even if the ckmces of a transfer of controlled "iise" technology 
are sehtively small. Establishing sec~rity corairols and segregating specific laboratories 

II in several instances, universities are being forced to consider building 



or portior~s of laboratories would result in soaring costs. khreover, apart from the fiscal 
costs involved in s1rc.h decisions, the segregation of zertaiii sciences wrmld prevent the 
cross-disciplinary collaborations that frequently result in the most eKciting/wo~.hw\iile 
disco5Jeries. 

,. . I he Inspector Cieneral's report recom-mmds using a foreign rtational's country 
OB' birth as a criterion for deemed expod license requirements irk addition to cotmtry of 
most reccrat citizenship. A s  a way to collect and maintain infcmxtiion such as "country 
of birth" for students and scholars attending U.S. universities i?n F and .J visas, the 
Dep:ii-tmerrt of' Homeland Security uses the Student Exchange Visitors IInfhnation 
System (S.FVlS) database, It is irqwriank to note that the isifomation eorataiiied in the 
SE't'lS database is accessible only trj DHS-,certifiled "designated schoctl oilicials," CPT 
"DSOs." I t  is not readily accesslbje tu aifiex research altministrators mind laboratory 
directors - the var:; lndiv iduals most likely bo be responsible for ensurhg compliance 
with export control requirenzents, And for scme non-immigrarit visa c.ategories r a d  
t.racked by SEWS [e.g H-%H visas), infomiation coricerning country irsf birth is not 
maintained at all on OW campuses. 

AAU strorigly believes ii i s  the responsibility of the Ldepamnents of State and 
Xkmieland Security to perform the necessary background checks befk,re providing a nun- 
inmigrant visa to a student or schola~. Given that alia students and scholars participating 
I n  scieritiiic o r  engineering research undergo personal interviews and many, especially 
thcrse likely to have access lo contxollerl '"use" teclanology, undergo itr,-depth Visas Mantis 
clearances, we belkve that it i s  riot only urirrecessary and duplicative hut also trnworkable 
for universities tilr be required to ac,t as secct~idary "ggatekeepitrs" by further scrutinizing a 
studtrrit's intent or by impctsirag Iimitatians on which non-classified research foreigri 
rzatioraals rnay pariicipak in during their c o m e  of study in the U,S. 

The decision about an individual's intent must be made by guvexsiment officials 
before thi. student or scholar is allowed to enter the country. Once a stirdent or scholar is 
b. granted a visa io study in the l.j.S.l helshe sho~ild be allcwed to participate fully in the 
interrded and cleared research program. This includes using required equipment to carry 
out such ti:sea.rck. We note ihar a reconxneizdatiori made by the Departmerit of 
Homeland Security (DHS) OK3 to sr~perimpose dsenzed export controls upon the SEVIS 
system was rejected by DI-IS because of the coniplexiiy of making such a system work. 
'The same complexities :ire guaranteed if the criterion. for export license requirements 
beconies the country of birth. Moreover, the cost of impleinentatiori iwuld he 
excessively h.igh. 

it should Ine Imed thai this proposed change in the evaluation of citizenship 
would, in C ~ S C S  in which thr student's country of birth is rfif'fererat from the current 
cc;l.untry of citixenship, greatly exacerlxate the amount of work required bji universities to 
dcterfixini. which studerits need licenses for which uses involving which pieces of 
eqiiipis~ent. 1-1 priori, universities would have to assume that all iriternationsl stirdents 



could require iiccizses tinti1 they were able to verify their place ofbirth. For a student 
born in one country and now a citizeri of  another cottntq, ainiversities would be required 
io evaluate both citizenships agui.nst the Commerce Coirtrol List and the Country Chn to 
make I icensi-ng detenninatioras. 

Beyond the se.riotbs questions ahsmt privacy and civil libexties that arise w h ~  
ihe fedemi government mak.es a. cfistinction based on national origin, strict judicial 
scrutiny applies because “riaiional origin [is] so seldom relevant to achievement of any 
legitimate slate interest that laws gruirnded in such considerat.ic?ns are deemed tc:, retlect 
prejudice and antipathy.” Such laws naiist be aimed at acltieving a compelling 
govemnzent interest and must he narrowly Mared, not overhrosd, to achieve that. interest 
{Cip t$‘CMwxe Y. C.Yr?hurne LMng Cmtm: 473 U.S. 432, 440 [ 19rSSlj. While national 
sec.urity is certainly a compelling interest, any hladcet policy premised ora ihe assumption 
that all indisiduals wlno were horn in a particular foreign. country but who are no longer 
citizens of that country still Isold su~ne allegiance to that cc~untry is overly broad, 

AA:U has appreciated the ability to work pmciuctively with f 3 N  to explore the 
implications 01 the r@conxmendagions, We wish to continue working with BIS to prcrvide 
strong natir~1za.l security protections while ensuring that America’s research universities 
nzaintairi their global leadership thus ccrntribuie to the vitality of American security - 
defen,.nsel’homeland techcshgical, and economic. AAU members urge consideration o f  
the fdli?wing xecommerrdrtlions and alternative saluticsns, which aye designed to address 
izatdoraal security ca~ncems while avoiding the a d v e ~ e  impacts associated with the 
adoption nf the O1G’s recommendations: 

Given the impossibility of distinguishing betweelx “ftilndamerttal research” and the 
equipment, tools, materials, and technologies essential tu and tinseverable from i i s  
conduct----as discussed in section BA.2. ahove-----A4U urges rejection of the Enteqretaticsn 
advanced by the OlCr that technology relxting to the w e  of controIfer8 equipment- 
regardless of hcsw “IRSC” i s  dei;;nc.d---is subject to the deenaed export control provision. 

I 3 



by AA1.f is accepted-and ARli urges tfialL31S give i t  serjous corrsideratioia-al1 other 
rcconirneiidntioris below are moot and nccd not be corrsidered. 

Over the past few years, AAU arid c?ther organkatiorns Iiave worked closely with 
federal agencies, including the U,S. Department of State and the Department of 
I-iozme1anr.t Security to irnpro.ie the Visas Mantis system that screens fbreign visitors 
planning to study or conduct research in certain areas before they are allowed to enter the 
U S .  0u.r discussions with these agencies have been very productive and have resailted, 
generally, in manageable systeiris with reduced delays, Such screening at the front end of 
the process .-. befbre f i~e ign  visitors enter the country ...' is an efficient and effective way 
to enswe n:~ticsnal security. 

AABJ recninmends that once cleared to enter ehrcsugh the Visas Mantis process, 
foreign visiturs should be free to use equipment required for the ccnduct of fundamental, 
unclassified research. wit.horrt additional barriers, backgrwund checks, and/or licenses. 
A A U  ciscourages the federal government xo further improve visa arid clearance processes 

research at the time of visa iss~~ance. If additional review i s  deiemined to he essential at 
the tinze a visa is granted tu cextairr. foreign stud en?^ and scholars, a special license could 
be granted to en;ablc them to crmduct research involving specific export controlled 
equipnaent they w e  likely to need in pursuit of their fitndarnental research. lndivictuals 
who change their focus to a sensitive field of study could 'ne addressed through the 
SEWS reporting system  id suhseyuently reviewed by the Department of YIomeland 
Security, 

i0 enable the fir11 ckaXallcC O f  foreigtl StLidelltS 3rd SchOl arS to COllduct fU13dalTientd 

HIS officials have repeatedly stated in their coraversations with the A A U  task 
force that the niere "use"' of equipment in canpus-based research laboratories is riot an 
issue of co1icern to them. Their ccmcern i s  the transfer of "use" tecIsnolngy. However, 
current regulations seem to contradict that posiition, suggesting that the "operation" of 
equipment i s  not only a concern but is, in fact, a definiiig characteristic of "use." 'This 
~nak~es i t  very difficult to ikte~nine the point ai  which someone i s  merely "using" 
cyuipnzent \;ersus "operating" it in a way that use technology may be t ~ i s f e ~ ~ e d .  

01s behalf of the people best positioned to ensure compliance, the labwatwy 
directors and leading research faciilty arid experts, we wculd wge chat dehjtions he 
made clear, concise, aisd workable. Faculty and campus-based researchers need to be 
pro:.ided %!it11 a level of clarity aixd detail that enables them to con?ply with *'deemed" 
export controls regulations in a rmnrrer that does not ol>st.mct ctr detract frrom their 
primary research, teaching, and education roles. I! is the view of AAl l  that the ambiguity 
in the regulatiims would force persoruiel to seek nunwous advisory opinioris and 



assistance fiorn the DepartmenF of Csmnzerce in interpreting the reguiatioiis or1 a case- 
by-case basis. 'Yhis is clearly not worlrable and would result in an undue burden not ody  
on uraiversiiy researchers and administrative staff but also rrpon B'IS officials. 4n 
additiorr, ~ ~ n ~ ~ a d i c t ~ ~  language arid lack o f  clarity undemiine developnient o f  a p i ~ i t i v e ,  
cooperative spirit of corrigllarice am.ong researchers. 

A h r j  urges BIS lo further clari@ the language and detiniti0n.s in the existing 
regulation and tu estabhk a clear and narrow de&iitiori of "u~e" techoology. AAU 
recasmtrrends that Coinmerce provide additic?nal cla~Xic:&ion co~scerni-lrg the specific 
nature of technuiogies and equipment usage that are, in Fact3 likely tc.1 ~ e q ~ i r e  Iicenses and 
for which demonstrable security threats h a w  been identified. This should iriclude 
inhrmatiun ccsncernino, when, if evcr, "'opcratiora" of specific equipment needed for 
fundamental research tvould iikefy trigger export licensing requirei~~nts .  Moreover, 
licensing ccrrntrols should be limited to thosc few technologies where (1) intelligence 

to focus only on those curttrolled "use" technologies that: (a> are "coatre,llable" (i.e., 
proprietary and not readily available outside the lJnircd St.ates); and (b) actually are likely 
to re sks It i 11 pre vent i II g de 1 e ierioais tec hno I o gy trans fr:: rs . 

CtXlf%XIs a dem<?nStI%bl@ need for restrictions anif (2) thhc CCtll&Oh are Caf'efdlgi Calibrated 

A.AU urges that the use of "country of birth" as a determining factor for requiring 
that a deerried export license be obtained for a studenr'scholar be rejected. kecause i t  is 
overly broad, It also raises cotisiituiional issues in assunsing that an individual's cotintry 
of birth deterrrriraes his or her allegiance to a nation. Mareover, this reequimnent would 
place a costly and time-conshirnirtg administrative birrden on U.S. universities and 
Isboratcxies. lit is important also to recognize the impact these pnlicies would have on our 
allies whose citizenry wt?ulcl be subjected to new scrutiny 3rd could face restrictibrrtions 
based upon their birthplaces, Other nations might reciprocate. lntemational researchers 
13 igkt respond mil  of solidarity with their co&~~gues tfrrough furarthex boycotts cpf 
conferences in the I).s. or hy taking their c{3lIabOratiOTS elsewhere. W e  would argue that 
these negative impacts come without any c~~~niensiiratate security beneiiit. 

'S'he federal government shuuld condaict a camprelaensive review and staidy o f  the 
export control rules thar affect scic3ntifi.c research. Such a review should include such 
consic~eratinns as the cuiitext uf globalization and current national arid homeland S C C U K ~ ~ ~  
threats. I i  should examine whether or l int the riatiorral security beiietYrts o f  strici export 
controls on ft~ndarncniaI scienlific research outweigh the costs of lost international 
students, :ich<jIars, and research programs. A study also should take into accuurii whether 
or not efforts ta litnit access to fundamental K.S. technical and scientific knowlecige itr 



turn limit our  ability to gain access lo key scientific advances being made in othcr 
WuIlt KieS. 

AAll  recc?rnrm;ends t11a.t thc National Academy of Science (“in) undertake a 
major review of U .S. export control policy, including its potential impacts, both positive 
and negative, on continucd U.S. leadership in science and technology. This study should 
be siniililr to that conducted in the early 1980’s t3y an NAS panel chaired by Dr. Dale R. 

scieacc: and security played a major role in the prtmulgatim by the Reagan 
hdrrninistration o f  Piaiional Security 1;Becisis:m IXrective 189, which established 
classification as the prinm-); means to ccmtrol serrsitive research and ir~formatim. 

(:‘wso~z, ;S’c.ien#iil. ~,’~;’c,mmr4nicaiz’on tsfld !Vatir?niJ5 5 ’ ~ c z ~ ~ i i ~ .  This ~ o ~ p r e ’ n e n s i v ~  ~ C V ~ ~ V V  of 

The initial grounitwork for such ~ r i  irivestigation has already been done by the 
Geizter for Strategic and Intenrational St-ndies jCSS> Cornmission on Scientidi: 
C;ommisnication and National Security. Irk its June 14, 2005, white paper entitled, 
“Security Controls on Scientific Xnfbmatir.-m and the @onduct of Scientific R.escarch,” the 
Corn.ntission examined several forms of security controls on scierrtific research, including 
export controls. The Commission strong1.y reafhrred the importanee of the open 
conduct and dissemination of unclassified fundamental research arid suggested that the 
best seciirity corilrols fc3r scientific research likely to hi. produced by increased self- 
regrrlatirm by the scientific cornmurrity. The OSlS Corwrniission rejected outright the 
recornmendatiorxs concerning deemed cxport corrtrols made by the Commerce OlG 
grounds that they would be difficult to administer and could damage U.S. research? 
hirider important iliscoveries, aizd drive w a y  research. talent; all while yielding liitle if 
any security benefit. AAI! endorses the findings of the CSTS commission as cniztaiiied in 
the white paper, and feels that this work represents a good basis for a farrtlaer exploration 

ihe 

by 811 NAS pa~iel. 

’T’he ifiscr&orr prompted by the O I G  recornmetidations has heern positive. I t  is 
irripot“lant ihat federal agencies continue to work with the scientific and acacfemjc 
cnmmunity to enszm that w e  proiect national security while also preserving vital 
fundamental. research atid the open environment that enables major scierrtific advances. 

We would also mge that an ongoing fixunm be established thro~igh which 
discussions could occiis ariioiig the governnient, universities, arid ihe broader reseaxclz 
cornnmnity concerning issues that pertain both to protecting infomzatinn vital ti> national 



Much of the equipment used for furncliamental research at universities is cccntrolled 
for export abroad but is freely available on the cornnaercial niarket to myone in the 
‘Liniied States. hbreover, many oiher ci?untries do not operate mder the same deeinerf 
cx,port rn1t.s and therefixe suc.h equipment can be readily purchased, accessed and used in 
labaratwies overseas, 

To prnvide additsoiaal clarity io the EAR. regirlations $734.’?(a)( I)? AA1.I stroiigly 
recommends that CCIITHIIC~~C define “publlicly available infknnation” as “technology 
which is riot subject to the protect.ions of corporate policies, non-disclosure agreeinenis, 
or trade secrets, or which is not oklierwise proprktary.” Along these same lines, iiser 
manuals iijr publicly available epip~rzerat a ~ i d  techology should not be comolled unless 
srich manuals specifically contain “prc~prietary” infomia.tion. or Informaiion of a nature 
not ordinarily made available to the public or provided with the public sale ofthe 
equipment (e.g nxanuals for the operation of and maintenance of a Hoeing 737 Jetlineflj. 

C:laril”aCathn Should be pP3Yidt.d such thhat “XIX~d~f~~!lg,” “enhatlcing,” O F  
“fa’abricating” equipment during the conduct of fa~n~tanenial research is, in fact, covered 
by the r”undanienta4 research exception, so brig as those changes involve IIO proprietary 
or classified information. As explained in p i n t  1 .t“i2., equipment is enhai~ccd, rmdifkb, 
arid created daily on our  campi.tses as an integral pari of the research process. For the 
purposes of deemed export controls, modification to and fkbricution of research 
equipment shouid bc treated as a part of fuiand;trnental research and exeiript f’rurn deemed 
export coritrlsl requirements. 



%‘he OIG’s proposed change f m n  “andior” to “oI”’ would have signitkcant 
conscqirences lor universities, Virtually all university reseirchers “stpersW equipment in 
the crmtext of their fundamental rese:irch, and are trairied In the safe arid effective 
“operation” of that equipr~ent. The definiticm of ”use” should be modified to make clear 
that such operation is nat  suhject to teclrnology controls. 

We have been told verbally by BIS officials that the nrxere “operatirjn” of 
cc?nrrdled equipnent dctes not trigger export control requirernenls. This statement is 
contradicted by the plain language of “use,” which inclucks the iiotiorr of “operating.” 
By changing the “and/or” to “or,?’ the regulations tlaernselves suggest that ha every 
instance, “operation” wc?uid in fact represent “use?’ and therefore trigger export control 
rey uirements, 

‘We would urge that a speciBc and namw list be developed of equipment for 
which “operation” i s  o f  specific c o ~ ~ r n .  If these pieces o f  equipment, or eximpies 
thereof, cannot be identified to specificaUy explain when mere “operation” nf equipmerit 
wodd requi: a license, then we suggest ihe word “operate” be ehinrtted from the 
definiiion of ”use.” Moreover, we urge that additional chrification be provided for when 
other elemerits of use such as “iristailatic?n,” ‘“niainteizance,” “repair,“  overhaul^'' or 
‘“refurbishing” a x  iike’ly tc? result in a transfer of contxolled use technology such %kat a 
license wotild be required. 

The fimdarnenial research undertaken at ow nation’s research universities 
produces new knowledge a.s well as the educated scientists and engineers who are 
essential to our natiorial economic competitiveness and nakitrnaI security. To ensure 
continued global scientific an.d technological leadership, American wiiversiiles rnust be 
able to contime yesforming their research and education missions in an spen 
environment, at the highest. levels of  achievement. To sene the nation, deeizied export 
control policies must recugnize the importance of and avoid doing unintentional damage 
to this spen arid uriique environnaent. 

AhU questions the fimdarnental prci~iise of the Commerce OIG ~ecomrnendationli 
that equipment “‘tisccf” in the conducl of fiindamental research ori university canxpirses 
slzsirld not he co-sered under the frmdaniental research exception. We believe that this 
notion i s  rxisguided and reflects a lack of understanding of how research and education 
are coridxicted in. a canipi~s cnt&onrnerit. Moreover, it Fiils to recrg-iize the ixiseparabie 
natt~re ofthe tools used to conduct Jirndanrental research and the research itself, We are 
concerried that: if implenne~ztcd as proposedt the OKi reccmmendations would 
signi ficantly damage unisersjty-based research and ecftti‘ation --. and actually hami our 
naiicmaf and ecc?r\ornic security - in  air attempt to adeSxess unqriantified arid unidentified 



A A l l  rcrnains concerned that requiring even a modest number of deemed ex.port 
Iicerises 
envir~mnent and iinpr~se a disproportiorrate administrative burden on both riniversities 
and the Department wf Commerce. We therefore urge RIS? at a minimum, lo hcus much 
niore narrowly the scope of equipment for which "'me" on university campuses i s  of 
C O I I C ~ ~ E B  and provide additional clari'ihcation concerning the speciiic nature of such 
~ech~iologles and usage. In particular, we wge that "use" technology he very tightly 
defined and applied in an academic research environment only when specific prohlems 
and/or security threats have been identified. Overly broad definitions of "use" strd'or 
"operalion" would lead only to ccsnfusion on 6 j w  campuses arid make carnpliance difficult 
if not impossible. Moreover, they wauld likely inipose a substantial administrative 
bairden on the Departrnerai of Curnxnerce BIS. They would riot enhance national security: 
but rather hinder i t .  

every c.ampus cotlld selri;otdy coinpromise the fiindanxMai research 

AAll welicomes the opportunity to continue lo work with the Llepartnient of 
Coinmanrce on these ~mporhrrl national secmity issues. 

Mils Masseln1n 
President 



Re: lkq~es2. for C Q I T U R ~ ~ ~ S  on R C S ~ S ~ C > ~ Z  and ClarifiCati13n of Been~ed E<~l.?<>ri M.elated 
Regulatory Requirements (40 Fed. Reg. 3.5,607) 
Ladies md Gentlenren: 
Free sc a I e S em ic and uctcrr I na . fo rmer l y hf otoro I a's Semi cond uc tor Prod uc t s Sector, 11 as 
rea4ewed the proposed changes IC) the "deemed export" rxBe and the "use" definition, The 
imgrlemeiitatioii of the changes to the "deemed export" m1.e not only would result it? significant 
disruptioris to o w  business but also would result in a substantial increase in the expwi licenses 
submitted to tfke BIS. 

Frcescale, like man); utlier companies, has expended sig.nifica.n~ T ~ ~ C S I B W S  developing, 
imptenientirrg a id  maintaining the prixesses needed tu comply with tlie current deemed export 
regulations, These processes include the screening af new hks, managing access to infixmation 
an ser+vers, monitoring intra-company transfer o f  personnel and ensuring eniployees are aware of 
their obligations to conzply with the export regulations. While sc3nw processes idre manual others 
rely on systems with integrated corrapliance lr~gic to determine which situations need additional 
reviews or can proceed kcause no license is required or a license ex.ceptim i s  ;i~&lable, Ifthe 
proposed deemed export rule is adopted all such processes wmld need to be re-u~itaen slid 
training canrdoctcd tci ensure coxnpliance with the more restrictive d e .  Revising the software and 
or the n~anual processes to comply with difTereni criteria for det.em~ining the licensing 
requirements for people would be a costly undertaking. T! 
he costs associated with compliance processes directly impacts a ccm~paiy's bottom line. 

Even more tratrkling is that the deemed export rule, Xnespecti-ve of proposed cl~anges~ stifles the 
development o f  creative solutions io satisfy tlie ever increasing demands of crmsunriers, In order 
to ?neet these demands corrrpanies must he able ta .nrove infcxmatikm seanilessly around the world 
so t k y  can rUlly utilize the unique skills that a diverse employee population brings to the table. 

'This is why we have for many yeass promoted the idea ofa license exception with terms and 
conditions that essentially descxibe the already rigarms steps reputable companies have in place 
to prc?tect their intellezt.iial property, Such steps include background checks of prospective 
eniplsyeel; and, assrmiirig the candidate is hired, the ex.ecrrtiora of a Ilegajly irnformable 
emp 1 oy rrr ermt agreern en t Cxla i inc Lnde i~rkmmt.ion, pro hec lion provisions, These measures and 
otliers enable US companics to EBIQV~ infomation within the company with a reasc?nabk degree 

talents of C?W people to the fillBest extent possible. 
of confidence that it's I P  is glot irnpropep.ly disclosed. ':['his cdiden<:e a % l o ~ s  US to fully usc the 

I . .  I he RHS is also proposi.rag to make a change to the "use" definition. W-hile the ch.ange 
coinparts with our ii~terpretatiun of the existing defirritiirn we W ~ T I ~  to enstire that BIS will 
contitiue to view eyaipnient. arid system c?perations niaiiuals as publicly available documents not 
sub,jcct to the Export Admirristratioii Regulatirsiis bEAli). If such manuals are not. considered 
publicly available Freescale wcmld need to review and classiik all equipment and sofitware 
cirrrently in tlic conqm~y.  For the equipment and software found to be subject to  use controls: 
Freescale will need to .ident.ify all people wfro use this eqiripinent and or software; obtain place of 
birth. i n h m & n  Croin thrxe individ~rals; and theii determine the authority, if any ,  by whikh zhey 
could l~ave ae"cess to the use techncrlogy for the equipment ancjr'or software. Additional processes 
wcml.d be rieeded to monitor incoming equipment and software and for vetting the people who 
need access to controlkt1 use tcchnc}logy fbr the new eyuipnre! 
lit and sufiware. All of these pr.c?cesses wnuld add more cost. and, when crsnibined with the 



Respectful I y, 

1t.N. Fielding 
Freescale Semiconductor, Inc 
Director of Compliance Programs 



Ladies aracl Gentlemen: 





Please scc attached rettcr 



Dear Mr. Lopes: 

Princeton XI rtivcrsity is coslcerried that the Department’s proposed regulations will 
diaierfere with the free ::xchange of ideas shout basic researcla on OUT cantpus and will 
deter taleraied foreigii researchers f b r n  contributing to the advancement of American 
scierice and engineering. For decades, Anierica’s econi?mic growth and eornperitiveness . 
have beiiefiied from advrrrices itr science, engineering arid LechnoIogy, Liniversitles have 
contributed significantly to those advances Dy training the scientific and technical 
~~c~rkf’orce as well as generating many discsewks from which advanced teelrrtoIcsgies an3 
products have evo3 ved. The Aniericasl higtm eciucatiori syste~n------ indisp~~ta~~~ the cizvy 
of the world-has heeri successhjl because of its ability to attract the best and brightest 
studenis front around the world and because our open system of basic research Ficilitrrtttes 
intttl’lectual coliaboration in myriad ways. 

‘The students and researchers whom we attract from abroad ctdiarice C?IK research 
ccrr~mutiities iinmeasurablp, and rfie best of lhent often remaill I n  thi. LJnited Spates srld 
ctsnthbutu. to ~ u r  high-tech ecaitonry. I . !nf~ tu~i te ly ,  universities have seen a decline in 
iirterest by domestic students irr. science and engineering careers, increasing our reliance 
on foreign taleat to meet oiur instiiutional and workforce needs.’ Ai the same time, 
American uaivtrrsiries are no longer fhc, only good choice for fmeign nationals who seek. 
advanced degrees in science, maitiematics arid engineering. lhiversities around the 
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world are iz,ipri?ving their facd ilies, educational pmgr;irns and recruitment strategies and 
arc gaining !nomentum in csmpeting for the most talerited internationd students. 

I am myselfa Canadian-horn scientist who came to, arid stayed in, this cminiry 
because i?f the exiraorifinarg: research taking place here. As yau knc~w, many o f  this 
cmntry’s Nobel Z.aureales are also foreign-born. Let me take the opportunity to tell you 
about just one who now serves on the Princeton fimil ty  and has made major c.ontributioris 
tu this cowltry’s position of scientific and technological leadership, He is Professor 
Uaniel C. T s u &  ~ 1 x 3  grew up oii a fana irr China before receiving his undergrudmte 
degree from Augarstana Ccsllege in 1961. Professor ’%’sui werit cm to obtain a Qnctoraxe in 
physics arid to work for HeIZ Labomfork, where he did fundmental work in quantum 
mechanics that won him the Nobel Prize, before corning to Princeton where he has 
continued to teach a~ id  coirduct  search, The I!nitcd States certainly needs to protect 
itself frorn direats tu its sectrrity arid well-being, but it also needs to contintre; attracting 
brilliant individuals such as Professor Tsui to its ‘Jabomtories and universities. If foreign 
graduate students hiow that they irmst bc licerised bcfore participating in reseacch 
prc3jects in the Ilnited States, they arc nmre likely to go elsewfiere. And if Anie~can 
researchers know that they must license brilliant students such as the yotmg Daniel ‘I’stai 
before adrniiting them to [heir laboratories, they may bypass opportmities that could 
kas.2 led to important and fundamental discoven’es. 

W e  wish to express particular concern ahosrt the possibility that the use of 
controlled eyt,ipment or other technologies might he. rc?gulai;ed even when that ecpiprnent 
is employed in fundairomla1 research, This pc~ition, if accepted, Viotrlci abridge the 
fimdamental research exclusion t h t  protects basic research in the United States arid 
thereby sustains this co~i~~t ry’s  competitive acfvantage in science and ctagirreering, The 

inseparable in acaifcmk research. This kriowledge is initispen,sable to training the high- 
tech work fime in his co\inty, Bureau of Iridusiry :itid Security @IS) staff have said 
publicly on rrrarry occ.asior~s that they ~inderstand this point and ihat their intent is tu 
liceizse urd y ”use technolc?gy” that requires biowledge of proprietary infonnation or trade 
secrets, or that is a t h e ~ ~ i s e  sub-ject to publication or research restrictions according tu the 
terms of research gmits or contracts. We ask that B E  take this oppurtunity to state in 
wiling that ttse prc?poscd xegulations wo-ulcl apply only to secret, proprietary infomiation 
and not to any portion c?f fbndalrient;rl resear& This ~tiittle~~ent w ~ l d  be w~!corried by 
America’s scientific community, and 11 would also c a m  forward National Security 
Decision Directive l8!?, issued in the lY8O’s and r ea fh3ed  by Condaleezza Rice in 
November 200 1 , which upholds the x’lmdamenta? research exemption, 

use uf equip113ent and the conveyance of b m l e d g e  on how to lxse eyuiprne!lt xre 

If ihe regulations are not carefully linijted to apply only to a narrovdy d e h d  
category c?f proprietary inforniatiort, we believe that they could have the iinintetrded 
coriseqtimce of driving both researchers arid research pro-jects to foreign institutioias, 
(hcreby comprnmising .%merican campetjtiveness. TIzere is also a risk that. the 
reg u I ati ~ n s  w i !I i r~yx~se adminis rra t i  ve burdens that w nul d m ake American research inuch 
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more costly, and wx:ld uridemzirxe the research competitivci.ress of American 
mlversjties, and thus ihe research cornpctitiveness and econarnic vitality of the countryy, 
Princeton operates over 150 research latmratorks across its campus. One such laboratory 

has roughly 300 pieces ofequiprzxe~t valued at over $5000, ‘]That lab has ahwit ten 
fctreign researchers at any given time (incl~idiiig graduate students, post-doctoral 
researchers, and other research staff). We anticipaie that a thoro-ugh review of this 
labboratcsry’s equipment and uperatioras would take an individual approxinxately 1,s 
monihs (at the rate of 50 pieces of eqi~ipment per week). E.xtrapnTatitrg fkom this 
information, we estimate that a review 01 the entire camp.ns c ~ u l d  take approximately 225 
person-months initially, plus one full-time staR~anember for ongoing licensing and 
complituice work.. Let me stress that this additiorral effort would be required for 
laborarorics ail of which are conducting iimdarnentat research without ariy publication or 
access restrictions. We estimate that costs for screening and licensing in the initial year 
cuuld he in the rmge of$750,000 and for rubsequent years in the range of $150,000 
annually. 

that could ’ne affected by Corulme,rce’s proposed changes to the deemcd CxpOI-t regulations 

We recognize, ofc~urse,  that the export control regulatisrns serve valuable 
purposes. W e  ut Princetori arc care.ful about adhering to the requirements of the 
funcJamental research exclusion. For example, we have rejected federal and industry 
research awards for our faculty that would restrict publication or acccss to research 
mctthod.~. We have educated our faculty regarding the export coatml regulations through 
group rlxeetiizgs and special project reviews over the last several years. A guide for 
~iculty ~zrcnibers i s  posted on~ ine .~  

3 ofitr thesit comments in the lmge that they will lead to a redui ian  that fully 
considers the risks and benefits of ariy change in deerned export regulations. F9rinceton 
will continue to be mindhul ofnzticmal security con.cerrrs and to educate our faculty and 
students in proper implementation of Export i$drninistraticm Regulations. 1 want tn 
thank you for your wiilifrgmm to work with uniuenities arid to discuss our concerns 
regarding the Inspector General’s recnmmendatioris and for ihls oppixtunity to respond to 
the Advance Notice nf Proposed Rulemaking. 

Sincerely, 





l u n e  27, 2GG5 

Mr. Alexander Lcnpes 
Director, Iaeerried Exports and Electronics Uivisioi-t 
U.S. Department of Commerce 
Bureau of Industry and Security 
Regulatory Policy Division 

acorn 2705 
Wash i ngtcr rt I D. C. Z QZ 3 0 

94'" and Pennsylvania Avenue, NW 

RE: Advance Notice of Proposed Rulemaking (RIN 0694-AO29) 

Dear Mr. Lopes: 

We are wrrting to  provide ~ornrnents ~ t s  response to the referenced Advance Notice of Proposed 

Rulemaking {ANPR). T h e  proposed regulatory and policy changes are  troubling in i3 number of 
ways, and we appreciate this oppor"rtjnity to voice uur concern5, We believe that  t h e  

Repartment of Commerce has severely underestimated the t ~ p a c t  that the application of 

"deemed exports" t~r fundamental research will have on universities. 

We have reviewed the letter submitted in respcrnse to the ANPR by the Council on 

Governmental Welatioris (COGW). We concur ccrnipletely with the paints raised in CUGR.% 

letter, While we support ail of the positions set forth by COGR, there are several that  we wolild 
like to  emphasize. 

I. We understand that  the  Department of Commerce! Is seeking detailed data from 
respondents. As a sirqie institutinn, and since we can speak only for ourselves, Boston 
College cannot provide meaningfiai data on the impact of the proposed rulemaking, We 

have many hundreds of pieces of equipment that  vmdd have to  be individmlly evaluated 
tu determine whether the would be covered by the regulations. We also have many foreign 

schoiars and graduate students who may, a t  one time or another, use that equipment. 
'dk'ithorrt a detailed analysis, it would be impossible to offer accurate and complete data, but 

ever1 this general infrjrmation illustrates one aspect of the burden that would be irnposed 
on universities. 

We can, however, offer a hypothetical example or' the impact. It would rtot be unusual, for 

instarice, for a given laboratory t:, have six foreign scholars or  graduate students and six 
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pieces of equipment that rnay fail within the coverage i>i' the Export Adrninistratiorr 

Reguiations. The very nature of fundamental research does riot permit an acctlrate forecast 

of when any iridividtral may need to use a piece 04: equipmerrt in the furtherance rjf tlisiher 

research, In order to amid severe penalties for noncompiiarrce, the crrdy logical step for us 

to take wcruid be to obtain licenses far every individual t o  use every piece af equipment, 

That means for just this hypothetical laboratory, thirty-six l i cer is~s would need to lie 

obtamed, If one were t o  extrapclate that number, it would be reasonable to estimate ttrat, 

depending on the size of an institution, hundreds and perhaps thousands of licenses would 

have to he obtained by each institution. 

2. The C)epartment of Comnierce has asked far specific data, yet at the same time, we have 

not been informed of any specific instances in which the absence of the "deemed exports" 

has resulted in any actua! violation of real security concerns. C. Daniel Mote, President of 

the 1Jriiversity of Maryland in his March 2005 remarks ta the Export Control Task Force 
ji'dational Science and Technology Council) said, "We desperately need a risk analysis that 
looks at  the real threats and the real costs to government, government laboratories, 

industry, and the nation's universities be for changes in "use"' of controlled equipment are 

rriade." We concur complete with Or,  Mole's view, and urge the Department of Commerce 

to defer any proposed rulerriaking on this subject mti! the risks, costs, impacts, and 

administrative burdens are assessed completely. 

3. We believe it is nnreasorwble for the Department of Cornmerce to segregate the results aF 

fundamental research from the process used in obtaining research data. The process and 

results are ir~extricably intertwined. XF the data and findings from projects are considered to  

be fnndarnentai research, then it is inappropriate and inconsistent to posit that the process 

is subject to export centrois. 

4. The impact of applying the concept of "deemed expotts" to fundamental research would 

completeiy change, atid we believe damage, the canduct of fundamental research projects. 
PrcjpE, I hs .I wiil be delayed due to the need to assess the applicabiiity of the Export: 

Adniinistration Regcrlatiorrs as well as to request and wait #or licenses to  be prcmssed. This 

will hartri graduate students in degree programs who depend on the research for the 

cornpiction of their aradernic requirement. The delay will harm faculty by interfering with 

the natural pr~gression of research projects and impede the abiiity to Collaborate freely and 

openly. The university eiwironment is tist the same as found In iridustry. University 

research is g r o ~ n d e d  in the open exchataye of informatior\ and free discussion. 'The 

application of "deemed exports" te  fundamental research will c,ever&y impede the 
immediacy of discussions, and thus interfere with the very nature of how universities 

conduct research program. 
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5, We believe that the rriosr appropriate way to address potential seccrrlty cancert!~ that n a y  

exist lies within the visa screening process.. Gnce an individual's backgrotjnd is screened 

prior to granting himiher a visa to en te r  the United States as a foreign scholar. or student, 

we have a reasonable ass impt im that t h e  purpose c;f the individual's stay ii-r the United 

Stater (i.2. for study andior to  particrpate in research programs) is tak.en into 

consideratrori prior to  arantirig a visa. Sirice we have been notified of no instances of 

inapprc?priate transfer of technology, we do not believe expanding the concept of 'de9med 

exports" is necessary. it wwld  in fact, add a significant burden and unfunded mandate that 

would have to absorhed by L;t;iversities. 

G ,  The proposed requirernent that "decrned exports" be applied cjn the basis of an individual's 

place of birth rather than cormtry of citizenship is troublirsy in principle and would be 

adtninistratively burdensome. It is base oil a fauity assurnptian that a person wilf always 

maintain primary allegiance t o  the countiy in which he or she happened to be bur!>, rather 

than the country in which he/she has chosen to become a citizen. We do not maintain 

records rior do wt? track visiting sclioiarri country of birth. It would be intrusive to do so as 

well as administratively burdensome, and yet another ur-rfunded mandate. 

We appmpriate this opportunity to offer our cotnments. 

Michael A, Srnyer Stephen Erickson 
Associate Vice President for Research Director 

Office for Research Compliance and 
Inteilectuai Property Management 



June 27, 2005 

-_ Via ........ Ernail __I_x 

Deal- Sir or Madam: 
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.Icdins Hopkias ack.rsawledges the concerns of the O&e of the Znspectcsr Geraeral regarding 
current policies of the E3lareau of Industry axad Security under the Export Administration 
Regulrrlions, Ira twn, Hupkins is ask.ing the Oftice of the laspector Cierneral to recognize. she 
serious pra1dern.c; that all academic irastitutioas with significant research pragranis lnlili &KC if the 
psopcrsed reccmmendations arc adopted. Although the recommended govemncnPal accions 
purport to sinsply clarify the defiriinion of ‘iuse‘s of technology suhject io EAR, the result is a 
fhdarnental change in thc operation of institutions of higher learning with regard to studeats 
who are fixeigr) nationals. Cuwaitly, the ‘‘LISC” by fcxeign nati.onals of eyuip.nient that may be 
c w w e d  b y  the XXAR is exempt, iiat {~r i ly  hceause the use made in the ordiriary course <$research 
rind instruction &res riot t i t the current definition of “use.“ but also because the infbmation 
canvcyed to  the sttidents caneeming such equipment is “ijnfizr-mation released by instsrrctiori in 
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catdog courses arid associated teaching \abr>ratories o f  academic institutions’? a d  is therefc-m 
exempt Con?r exp~ri  control regulations. ‘The conseqrrence of‘ the recomnicndations is to alter 
that reasnmbk and worknbte system (this equipment arid information i s  rea& Iy available 
11~mugtzou.t. the u’orld--niuch crt‘ it maatafactrrred and supplied by compan.ies hased outside of the 
United States). ‘{’he intent ofthe rccomrmdatit-ms is to bring this jn~>ot:Ui>us activity within -the 
export control regulations, and require deemed ex.port Iicenses for virtually every f~3reign 
n:xtjorral who is a student ofthe sciences at a tJ<S. based institution. The result will be a financial 
and rnmagcrial disiisier fix iristibutions of higher lem3ing, witho~t significantly a&rancir~g U.S. 
irikrests. 

Firs!, the cost. 611 mmpower, and, quite often, outside legal and other exgenses is 
enonn~us, if every foreign r1ati6md who touches a 20-liter fermenter requires an e ~ p ~ i t  
license, And if tlmt person operates a mass spectrometer c;apable of detecting biohgi~al  
agents, W 3 U l d  a second license be required? 

‘fhe OIG proposals would result ii? unexpected and costly expenses fcv the ir\stitutior\, the foreign 

r\on-fi‘L.deraX agttncies. 

national, the spcmsoring agencies imd even -unar~ticipated delays in acadenair matriculation of the 
individraals iiivolved, These inipediments would a@ct proj,jec&s sponsored by f:derai as well as 



engineering graduates while U. S. students in these areas are declining, enabling other c,ountries 
f o r  the first time tlrr attract tec.hnoli>gy-based jobs in very large numbers' 'This places tbe CJ,S. at 
serious risk of falliaig behind other natioris in these fields, and ultimately or losing i ts  leadersfrip 
in innovation mid the giobal economy. Our entire natimal innovatioa sysdeni is at risk, and hence 
so i s  our irational security. 

Johns T-IopLins and other academic institutions Piicing this proposed major adjustmt.~nt in 
procedures are mak.ing significant attempts to understand the aeed to nmdifj{ f.he current 
stnictwes to accommodate the ever-chaaging aspects of the nation's security. It would be iwst 
beneficial to the academic irastituticms, industry, as weH as the Burelria a f  %rrdus?.ry anif Security to 
work. togctther tc! develop and irnplement a rnme realislic. approach tmvard $ea%ing with this 
p-roblem . 

3. One method to assist fcmign nationals 
laharaio-ry research, as indicated Dy colleagues a?. the University of Maryland, is an 
applicarioit:'licensilng prcm.ss that coincides with the visa application and authorizatioii 
proch:ss. This wcx~ld take plzm prior to the foseigiz national being gemiitted to reside in 
the LJ.S., arid wmdd ccnnstil.ute a blanket license fix access to IlAR controlled equipment 
at the educational instiiutioxz as pari o f  the COUFS~: of  instructism. 

being culled into yiiestion regarding 

4. Since Visa applicatioias h s  fixeign mt.ionals who plan to study or participate in projects 
that involve certain "sensitive" areas of scientif'ic rcsearch are already srr~jeat to a. 
comprehensive itmkragency cl.earance entitli:d Esas Il~:fm~I's, it woaild bc relevant and 
practical for the federal govemieizt agencies as well as higher ed.ucation irastitutiions for ra 

applicaiiors is heirig prcrcessed. 
licel?se io be issued concunC11t%y chrjng the tirrie tkat the fisreign national's visa 







TO: W.S. Department of Commerce 
Bureau of Industry and Security 
Regulatory b l i cy  Division 

& Pennsylvania Avenue, MW, Room 2705 
Washington, DC 20230 

FROM: Theodore 3. Cicero, Ph.D. 
Vice Chancellor for Research 
carnpus Box 8027. 680 South Euclid Avenue 
%t. Louis, MO 631 10 

Date: June 27,2005 

CC: Ghancefiior Mark Wrighton 

Qn behalf of BVashington University. 1 write in response to the Advance Notice of 
Proposed Rulemaking (ANPR) published in the Federal Register, Volume '70, No. 58, 
March 28, 2085; specifically, on the recent recommendation of the Department of 
Commerce inspector General (1G) with regard to "deemed ezrpofis" in the context of 
university fundamental research. 

Washington University recognixes the iniportance of current efforts to enhance the 
security of our national research envimnments and is committed to helping protect the 
country against potential threats. However, while we suppoi3 the spirit of these 
recommsndatrons, we are strongly opposed both to restriding equipment used in 
fundamental research 3rd to the reclassification of foreign naticanais according to country 
of birth As detailsd below, we share the belief with other universities that the 
impkmentation of these recommendations will ultimately weaken, not strengthen, QW 
national security, and in the process place an enormous administrative burden on the 
research cam m UR ity . 

As persuasively articulated izy the Council of Goverr?rnental Relations (COGR) in their 
response to the proposed rulemaking. the changes recommended by the Department of 
Commerce are based on rnisconceptions of the nature and importance of university 
fundamental research. The use of equipment and the conveyanm of technology on how 
to use equipment are not distinguishabie in academic research; which relies for its 
success on an open and internationas collaborative envir~nment. Washington University 
shares the concerns COGR tias enumerated about how the impsernentation of policy 
changes recommended by t he  IC4 wiil affect all universities; specifically, how Arrierican 
universities will have difficulty hiring top interriationas scientists. forcing valuable 

I 



intellectiral capital offshore and reducing the number of international collaborations, haw 
American universities eventually will be seen as unwelcomir'lg to fareign students and 
ressarchers in general, how the redefinition of 'use" will place unnecessary restrictions 
on fundarnentat research, and finally, how the administrative burden represents a costly 
unfunded mandate. We urge the Department of Commerce to work together with the 
academic community 10 craft security measures appropriate for the unique university 
environment. 

In order to better understand the administrative burden at our own institution and 
represent the associated costs as accurately as possible, we consulted with faculty, 
deans, and ather administrative personnel on campus. The following outlines the results 
of our assessment. 

An Unfunded Mandate 

B Work with a13 scientists and engineers on campus whose research falls within any 
of the broad categories of EAR (e.g. "study of microorganisms" a- "electronics 
design or development") ta determine whether their investigations involve the use 
of EAR or !TAR controlled equipment and material, (Previously, because of the 
"fundamental research exemption" such determination was not required). 

i. Both facusty and administrative staff time will be required. The 
identification af ECCN and ITAM categories and the evaluation of 
relevant export control requirements will necessitate faculty 
expertise. 

ii. This detem?ination is made particularly demanding by the 
inclusion, among the list of specific EAR controlled items, of 
equipment that may have desewed control several years ago, but 
today is readily avaihble commercially, e.g. high-speed analog-to- 
digital canvefler chips. 

Expand current inventories of newly controlled equipment and materials to include 
ECGN and ITAR cIassifimtion and documentation. 
Assess building and room security where equipment is housed. 

Develep and irtiplement procedures for the cases in which a need for licensing is 
identified. 
Total costs cartnot be determined until the evaluation is complete. 

Q 

* Document ai1 exemptions. 

+ 

Review records 0% foreign nationals on campus 

identify all foreign nationals warking in research laboratories: students, postdocs, 
senior scientists, lab technicians, faculty asid staff. 
Cross-check all records of foreign nationals with the newly expanded equipment 
inventories to identify the need for expod licensing. 
Total costs are unknown until the review is complete. 

PI 

B 
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(D 

e 

Purchase and install new security techriology where necessary. 
Construct new rooms or buildings, if necessary. 
Tot31 costs are unknown trntil the review is complete. 

a Apply f o ~  licenses for dual-use equipment previously exempt. This requires 
additional time from Iegal counsel. faculty, and administrative staff. 

o Pay additional licensing fees. 
e Total costs are unknown until the review is complete. 

e 

e 

Create a central database of research and equipment and materials with ECCN 
and iTAR classification. 
Create a University mechanism and enhance existing administrative infrastructure 
to ensure compliance with the new regulations. Enhancements to our existing 
infrastructure will require significant additional staff end faculty time. 
Craft new and revise existing University policy and procedures for Export 
Cantrob: several meetings with top University officials. 
Implement revised and new policies and procedures, This will require significant 
and permanent additional faculty and staff time. 
Total costs are unknown until assessment is complete. 

B 

B 

increase Administrative and Scientific Support Staff 

B Additional time required from the Office of General Counsel. 
e Additional time required from the technical support team. 
B Additional time required from faculty and administrative staff. 
P Additional scientific experts may be needed for each school within the University 

to serve as reference and point of contact. 
Total costs cannot be determined until assessment is complete. 8, 

* The delays involved in the management of expod ticensing would cause 
significant setbacks in the progress of science at Washington University. In 
isalated cases it may become necessary to hire interim scientists to keep 
research on track. 
ft woirld become difficult to recruit top scientists from around the world---students, 
scholars, and faculty. 
The difficulty En hiring fareign scholars would reduce the number of international 
collaborations. 

e 

P 
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e 

The difficulty in hiring foreign scientists wi l  be exacerbated by the perception of 
being t~nivelcarning, a reputation we will share with other American universities. 
The bias against foreigners will irncrease with the shift in the licensing 
requirengevrts to consider country of birth rather than citizenship. The benefit of the 
current citizenship rule is that "foreignness" is defined by a neutral category 5f 
residency, rather than by birthright, kinship, and heritage. 

B Administrative costs of research in furPdamental, basic scienw would increase 
dramatically. 

e There islould be no chance of recavering those costs since the facilities and 
administrative cost rate is capped by the government. 

B Washington University's con~petitiveness as a major research taniversity woufd 
decline. An imparfant source of scientific discovery and intnovaticsrs at Washington 
University has been the contribution of foreign students and scholars Diminishing 
this key source will negatively impact our national and interriatianal status as 
innovators in science and engineering. 
The impeded access to our laboratories and decreased range of scientists who 
briny fresh ideas and new perspectives will change the very essence of ow 
university as a place For the free exchange of diverse opinions, information, and 
ideas. 

e 

We believe that efforts to enhance security must be balanced against the potential for 
furthering adverse trends in our nation's leadership role in technologicail and medica! 
discovery and innovation. With COGR we u g e  the DOC to undertake a careful cost- 
benefit Eanaly5is. We believe the additional burden and expected costs to the research 
community of the proposed changes have been well documented; however, the DOC has 
demonstrated neither verified gains nor the inadequacy of the existing visa and research 
classification clearance processes. instead of tightening export licensing restrictirrns in 
the specific ways currently proposed, we respectfully ask the DOC to recognize that the 
continuing fast pace of technological and scientific development demands a system of 
regulations that take into account the fundamental research environments of the natiran's 
academic institutions. Fundamental research relies for its success on international 
collaboration among the world's outstanding scholars and scientists and an an open, 
sttimulating e n v i ~ a ~ ~ n t  of scientific discovery and creativity, 
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professionals. At {he same limer the reqtiirexnerrts bring rriinirnal benefit ta sec.uririg OUT nation. 
For that rezwm, AClP commends the BIS f c x  its initisitive in addrcssir\g the current system. 

'I'tie ability to attract arid retain the world's briglittest and IiiigXdy skilled professionals is of 
paramormnt i n i p a r h r ~ ~  to the United States' standing 5s the global ecanomic and techntslogical 
leader. Our ability to remain a leader is integral to o-ur Bsomekmd security. tVhen necessary, our 
wivcrsities, research fix.ilities and other  institution.^, ~ h i c k  keep our naticrn 011 the forefront of 
ii~ntovatkm~ depend on the infusion o f  fmt..,reign talent to bolster our dorrnestk workforce. 
.According to the 2006, Census, 38% those who hold a doctoral degree ia our workfarce are 
foreign hwm, compared to 24% in 1990. A bilcdet p l i c y  of basing deemed export lic.ensing 
requirements on coimry o f  bkth will drastically increase the n~imber uf license applications, 
increase adrnirristrative h.ur&:n ora the goverm-nent as well as legitimate Arraelrican Dusinesses, 
have a ckilliag effect on reenxitrxrent, but will not increase the level of s e c u r i ~  for our country. 
Law-abiding businesses also wili have to halt research i a  d e r  to ascertain the rrewl y required 
irifcmiiat~an, creating zkn even greater security and ecoriomic vu~nerabi%ity. 

'1'0 avoid tlzcse adverse ef'fectst the t.!n.ited Stat.es must have a policy that maintains the 
delicate balance n f  preserving America's status a global leader on m e  hand, and vigilant.By 
protecting our security on the other. Specifically, U.5, policy on resl~icting employmerit of 
foreign scientists and other prufessi0nals rnust be crafted narrowly so as to address particular 
threats arid vrrlnerabilitirts tvithcmt uimeeessasy dismption on legithate American business 
activities. Failure to  dcr sa tmok orrly contributes nothing to national stxurity, hut would 
enc.ourages businesses to take their research and ~JeveBopment abroad, taking with them 
American jobs auld Inrmvation. ACIP rewgnizes the Xor>phole urzcfer the cainennt system n%ere a 
person crwld first abtairn pennment status in a couritq with. leriient imm.iyration laws before 
gainirig access to sensitive ~.echnohgy. I-Iowever, rather than the stringent, "'cme-size-fit-a.Lls' 
approach o f  relying solely on the country of  birth, the government must review the t&dit-y af 
circu~~tstances when r8ctermi.rai.ng whether emp%oyment of any particular prson triggers ii 
deemed e:cport licensing reqtiirernent. Country of birth arid country of c.itizenship, are unly 
Lhctors to consitfer. 

Finally, t.hc ,4NPR also does not accotmnt h r  restrictions urtder privacy laws. M ~ s t  
cornpanics currttnlly have no legitimate need to ask for cormtry of birth information. 
Compliance with the AWPR wil I require companies to approach every ewr~plrsyee, prospec.tive 
empluyee? contraciar, and even lhird par-ties with access to covered tec.hnohgq,- for suc.11 
in form at i on, 'These que st i on s nia y i w  oke is sues u f natiar ial mi g i 1.1 d j s crimj rra t i c m  and bus h ies  ses 
to liability. 
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Chrrently, Qk.l..lahonra State Univcrsit)~ t~as  approxiniately 1900 foreign national students 
arid faculty, with 76 holding citizenship dilfermnt from heir country of birth. 
Ccmsidering that in the opera ensrirorrmenxll c;f our university, a foreign riatioril could liave 
access to contrd%ed twhmlogy bur use technology) pat my time, we could have the need 
for t Y O 0  possible deemed export licenses. I€  it takes 4 hours to apply for a deemed 
ex.por9 license at a. cast of' $I $0 per hour (dminbsmtive costs to process), then the cost to 
CSSU would be $1,14O,OCS13, which is prohibitive. Even If ra license was noi deemed to be 
ncccssrary for each potentiat licerising seenark} fox the I !Wn fo.reign nationals, she 
administmive costs incimed to review each pmjeci wcxild still create a suubst.ant.iat 
f3mcial burden for the Universiiy. 

h addition, more time (and money) would have to be s p i t  to determine if the country o f  
b k h  8s opposed tn the country of citizenship presented 5 different ~kmsing situation. 
Ttnereftm, we do not agree with the 162 Is  reccmmefidation that deemed export license 
requirements be based on cmnntry of origin rather than most recent cormtry of citizefisliip. 

OSTJ maintains the rrecessary screenirig process for arrtmiairrg breigrt nationals into the 
United States for study at rmiuersities is already in place though the existing visa process 
and Student and Exchange Visitor System jSEV1S) which should eliminate ?ne need for 
most deemed exwrt licenses. However, we agree the need for a d e m d  export license 
may be necessary tar university research that poses a real national security threat. ." 



Mr. Alex topes 
Page 2 

We appreciate the opportunity to address our cct11cenis and hope you uncierstmd the 
burdens that will be plxaced on universities should the JG‘s recomrnandario!as be put in 
place. 





Juae 28,2085 

'Yo Whom It May coracern: 



C:orit.r.rol of “(use.” tectinalogy. In 1985, President Ronald Reagan issued Natianal Security 
Decisian l:lirective X 54 (NSI:BE)- 189) that caXLed for b‘m restrictioas. , . ~ p o n  the co-ridrrc-t 
or reporting of federal1 y-funded hirndslrnenbal research tfxt has not received national 
secusi ty classi.fication, Tlre Dapafi.nients of State and Cornmerce, thereby exemptia~g 
ftiiidamentat research from cla.ssificatior.1 as long as the research fincjli,ngs are made 
pislolicly availakk have uplzeld ihis principle for decades. At the same time, the 
Departmenis’ mullitions arid cmtml lists provide an additional fayer of scrutiny ihat is 
applied both to foreig,ra nationals entering our cauntry a i d  to the conduct of federally- 
iiirrsded research through individual grants and coatracts. 

h I:L4 i s  crrscenied that the proposed changes to the. definition nf “‘use’’ technology wiil 
drastically chrange the character o f  basic research d w  to the anibiguity a’ th.e language 
and the irsevitable confusion within the research conimrmit-y that will result from 
variations in the way that institutions inhevret the Ianguage. ‘I’he OIG report ikils tu take 
account c ~ f  the fact ihat the ccrnduct of fundamental research requires many forms of 
ryxrating: uti 1 iairag, adapting,, and modifying tools md equipment as part of the 
scrcndipiious nature of scientific inquiry and .the relationship between basic md applied 
research. Co-operative agreements between campuses, and ainox~g scientific teanms from 
mul-tiple campuses me COI~MQTI  on erery kind oi‘ca~npus tt~ttse days. We risk creating 
an e?ivirmment where institutions broadly apply the interpretation of ”tw” tech.raology in 
ways -that lead to clelays in research or mduly restrict the free flow of scientific exchange 
vital t a  ctdvaricing research and inrzovation. 

National origin as a criterion for. license. L41EA questions whether institutions slzould he 
made responsihk fix detennln.ing the co~intry r>f birth of fc?reign irationals in addition to 
citizenship when considaring whether to app1y for a deenied export license. 



S~IXC September 1 l 2i30% , MEA and many scier\tifk and higher edurati(.?n a s so~ ia i i~ t~~s  
h ; ~ e  worked diligeiitly with the Xkpartments of Woinclarad Security and State in revising 
and refining visa processing prcmxhrses that maintain an appropriate balance between 
national security and acadernic interests. Both the proposed revisiorrs to "i~se" 
technology and the application af national origin for a deenred export [icense wmiSd place 
added administmt.ive burdens c?n educational irastitutians already weiglated dawn by other 
post-9 X I policies and procedures. f~ririhennore, these prop~sed elia~iges will inevitably 
lead to more Jicensme applications and a gretfat.er workkmd for BiS sf.aif. ~ l f  
fkom the visa prvcessing experience that the State l~epartment and DWS Xzas had that 
augmentled sta-fGng and training capabilities are riecessary in order to minimize delays, 
Wlraf. assamrace is there that MIS will have the required personnel, funding, and training 
to rrrske liwnsuri: decisions in a tinrely and effective manner? 

Sincerely, 
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Mr, Alexander Lopes 
U.S. Departmerit csf Comnierce 
Bureau of lnciustxy and Security 
K.egirTatary Pnlicy Division 
ATrX: ttfN O694-AD29 

Room 2705 
14* & Perlnsflvania Avenue, E.r'.w. 

Washington, D.C. 20230 

Dear Mr, Lopes: 

'T'he University of Minnesota i s  deeply concerned about the OXO Report's apparent 
misunderstanditag of the natiire of research conducted at this riation's universitrcs. If %31S were to 
&pt regulatory changes that perpetriate that misuxierstanding, the ability ofthis nation's 
tbriiwersitiits to attmcl the most skilled and promising forelgli sSudcnt,s to studyl colxduct research, and 
heip advnrrce I..i .S, tccknologjcal capabilities could be severely damaged. 

Noiwithst:l!lding these ccmcerns, w e  believe that it WOUXd be helpfill for RIS to lsiake 
clarifying changes that reaffirm that technology for 'ISC of equipment is treated on ihe same footing 
as ssther types oftechnology subject t.o the deemed exprsri rule. W e  do not believe such a 
clariticstisn would mderrninc the furidamental research nile, on which universities rely, or harm the 



The t.!niversit:i oi*Minnessta is one i?f this naticsn’s largest and most comprehe1zsive lmrxld 
grant universities. In 2004-2(105, the llniversily had .43,548 students and 16,l(d8 faculty and staff at 
Cow cainp~ises, qp-osimately 80% of whorri are located on. the Minneapolis!St. S’auI Twirl C‘ities 
campus. RcceniIy, the ~~niuersity of  ~innesota  ranked 2 1%‘ among research institutions in 
international stiident populations with 3,35 1 forejgii students. The llriiversity also hosts 
approxinrately 4,300 Intematicsrial FictuIty arid scholars each year. A large proporhn of advanced 
graduaie staidents and post doctoral associates isn the Twin Cities campus arc foreign persons. This 
is particularly the case in engineering and itie physical sciences, 

The University of Minnesota has a panicularty strong representation of mainh.nd Chinese, 
who scmprise our largest hiternaiiond groap. Ovcr 5.5 years ago, faculty frwn the Uriiversity of 
Minrtesclta fhmed close relatioashiyss with Clzinese cnlleagues; and, when political relatioris between 
the US.  and the People’s Republic of Clsina permitted renewed scientiiic and scholarly ex.changes, 
the kindnesses of the past were remcmbered. Thus, in. 1979, the University of Minnesota was anzoiig 
the first US. institutions to restore exchruige relatirms with China. The Universit:y of Minnesota has 
entered into 18 university-wide e.xc’nange agreernents with Chinese institutions, and the University’s 
colleges lmve entered inlo six more. The University hosts some 800 mainland. Chinese nationals 
each year, approxirnateIy 600 of whom are enrolled sxiidtnts. The University of Minnesota has 
beiiefitied t.rutrcnJausly from the talented stiudents wfic9 have come io our institution. Many 
l.!nivcrsity on”Minnescrta alumni now occupy leading positions in Chinese society and continue to 
have a high regard for the Xjniversity and for the U.S. The importarice tn national security of these 
relationships is r>bvious. 

The University of Minnesota is particularly concerned regarding comntctrts front some 
participants at the May 9, 2005, National Academies Workshop on the ANPR-----and from other 
sources-----suggestjng that poteritial changes in deemed e x p r t  policy are k i n g  influericetl by fears of 
Clriaia as a fmm rival. While we recognize that this i s  not the suejecf of the 01G reconunendations, 
w e  d s  wish lo express o w  C S S ~ C ~ F ~ S .  Sharp curtail~rnent of the Chinese students ivkw contribute to 
ixir research programs and cross-cultural exclaanges w ~ ~ ~ l d  he very damaging. Before such a step 
WCE taken, we hope that there worild be a thorcmglt examination of both wliether the national 
security actually requires such a step, and of the damage to U.S. academia, industry and security that 
this would entail. ‘The “Corson Report’’ frcsrn the National Academy s f  Sciences { 1982) would sewe 
as a ~ s e h l  model iilr such an u ~ ~ M a k i n g .  

-ersitv Research 

’T’hc University of Minnesota adheres simly to the princjpIe of openness in scientific 
rescarch. ‘The tltiiversity has no classified lal:}s, either off campus or OD campus. tlnder Regents 



d o p i  in 1969, I the ZIriiversity nf Mirinesota  vi^ riot accept, fiiriding frorn a source 
that restricts the ftdi and prrmpt public riisserrrination of the results of university research, except for 
reasnns found “conzpelling” by the ririiversity cornniuriity (acting thrc~ugli two all-universiiy brjdies) 
arid hy tht. iiniversity president. To the best of my knowledge, nn m x e  t l m  five ( 5 )  itxceptioris have 
been granted in xlae last ten ( 10) years, arid i t  is not clear that any had been granted. hefore then. 

The scientific. prixess as conducted at universities 4s inherently opitn and international in 
scope. Science seeks verifiable truths that know no bnrrfers, and scientists fr‘rim arm,und the world are 
engaged in :i continuous, open corrversation to helter rinderstand the nature of our world :md 
un iverse. 

Two of the essential metke7ds of scientific inquiry- are publication and replication. 
Discoveries are interesting or exciting when first made and published? bait thcy are not accepted until 
replicaatitd by independent observers. ‘Yhus, not only the results of the research, lnut infomation 
about the procedures, tocds, equipnaent, and refine~nents or modiikations that allowed the scientist to  
perform the experdrneisi are shared with ihcl scieratiik conzrraw-nity, in publications, in meetings and 
c,onferences, and by direct inquiry to corresponding authors. 

‘This process of opcn scientific inquiq  and independent verification of results differs 
fsrndamenta.lly frorn the closed, proprietary processes (sf industrial research. Coinpanies nwst seek 
cornpetitive advantages in an ui.aforgiving ntarketpiacel and most cc~mpaizies place a high value on 
nxaintaining silcreey for much, if not all, of their techriological aid scientific discoveries. Companies 
tightly guard their trade secrets for decades; universities maintain crrrnfidentiality regarding 
discoveries only for the period needed to apply for patent protection, i.f at a3I. 

A s  iioted in the ANPR, the CbiG Report c.c?ncluded that, when equipmelit. is used by a foreign 
national at a U.S. nniversity, “it i s  tncrst likely accompanied by sotfie transmittal of osc: or other 
infomation or iristmction constituting ‘tecfmulogp,”’ under the EAR. The CblG criticized 
universities fbr relying on the fimdamental research exenipti~ti~ under the EAR and noted that S C I ~  

university administrators had not coizteniplated that the transfer o f  “use,’ tech.nology might be subject 
to the deemed export rule. ‘The implication from the 016% Repw i s  that large nimhcrs of 
unregulated transfers of controlled use techrsoli>gy are occrirring at U,S. unisersities, and that 
universities are oblivious to the rides that gcwem these transfers. ‘This in~pression i s  fuiandarnentally 
rI.rli!&iken. 

‘I”hc 010 Report S ~ C ~ S  to have missed the basic point that publicly available techiidogy is 
not subject to E A R .  li 5 C.F.R.. 734.3 @)(3). ’T’his exdaisiotr ericurnpasscs infoxmatio!i that is 
“generally accessible to the interested pubiic in any forrn.” (15 C.F.R. 734.7(a)). The manuals aizd 
mstnrct  ian materials that university labs receive from equipment manufacturers satisfy this general 
standard, as well as subdivisissns (1 )(a) arid ( 0 )  ofthat section, It w i ~ l d  be extrr.aorcjinary for a 



veridor of research equipment tcr be used jn a university lab io try to restrict she University's right to 
freely share inforrnatio~ about the equipment with its shidents, ox with other scieiaiists who may wjsh 
to replicate experiments corxdt~~ed with that equipment, csr to publish the teclmiyues it used to crbtain 
its results. Universities conducting naiz-classified, fiirrdamental research simply codd not accept 
research equipment on Ihose tessns. In the mae knnwn irrstance in the past five ( 5 )  years in which a 
party prcqmsed ti? transfer eyuipmcrrt to itre ilnjversiiy of blirrnesota wader such restrictirm, the 
kinlversity rejected the equipment. 

Once eqeaipmitnt. arrives at the University, additional insights about how to use i t  and 
nzodifications to it wi1I also be exclutkd frarn the EAR. As university researchers cfevelop new ways 
io use equiprneni or nzadii-j equipment, they want and need their shxients t o  tlnderstand these 
advances-both to fulfill thcir professional obligattions to teach their students, and because the 
students perfom a large portion of the hands-crn wr~rk. of research projects. Typically, srjck 
infomation is coiiveyed in C Q L L ~ S ~ S ,  or it may he on file in a university library or posted on t11e lab's 
website, and as such it is excluded from the EAR. 15 C,F.R. 34.9; 734.7. 

More broadly, i n f h i a t j o n  tliat arises from firndarnenial research is not subject to the EAR.. 
1 S C.:.F.IK, 734.8, A s  the EAR point out, the n c m r  is that Ihiversity resem% is ftinltarnental research. 
A.t an institution like h e  Ihiversity of lkfiruresota that does nat accept publication restrictions or 
condaict classified research, virhially all research will qualify as fundamental research. laifonnation 
t.he University of Minrnesota develops about how lo i ~ s e  eq~uipmeizt will arlsc during research 
activities that are not subject lo publication restrictions, and for this reasoti as wcli the. infonnatiorx 
will be excluded from the EAR. Of course. and as S1S flus coiifhied, the infomarion tlie foreign 
riatiorrial lierselF develcrps I n  the course of performing fiindarnental resemh is itxcluded from the 
EAR, and this the implication that mere use ofequipment gives rise to deemed exports is 
ftindainentuIly mistaken. 

Ln sum, since the '"in-coming'9 infcmrnnsttion Errm verdors about use of' equipment will riot be 
subject io ihe EAR.: and si~ice the irrfonnaticiur developeci at  the Ihiversity will not be subject Io the 
E.AR, irl:itances of"use" technology in a university setting that would be subject to the EAR would 
be most uriusual. 7'he OXC Report's irriplicatiorr that such cases would be frequent is incorrect. 

The OX@ R.eport's erronems understanding is exenzplifkll by i t s  focus on fermenter 
technology. tSlG Report, 14-16, The tecluiology for fermenters clearly i s  in the public dornain. A 
five-volunre encyciopcdia of suc.h technology was published in f 989 zand updated on the weh in 
2003, with periodic updates tcs follow. ~a..~i307Qcgss Techm?j~gy: Fen$c;.~~taticsn. 
_I Biocatabsis .,......_._ ~ atid Bi~%i~~~rah~,, M.C. Flickinger, SW Drew, E.ds., John 't$;iley &. Sons, 1999. As ii 
happeris, Gniversity of Pifiraraesota Professor Michael C. F1ick.ingt.r is editor-irr-chief of this 
encyclopedia. "There are 350 authors from 3 5  courrtries. lt is incorrect to imply that the u n i ~ e ~ s i t y  
community may have violated export coiitrasl regidations or uridemined rratiorial securiiy by 
invulv irrg hreign natiowais in fiinrnndannental research involving large femletitcrs, whcrse urrethods of 
use axe rriliversully known io the scicntiik cummuraity. 

tl'hen the Q1G Report first isstled, thnss rcsponsjhle for e x p m  controls ae the University of 
Minnesota were truly alarmed. Ldanguage in the report suggested that mexely usilag equipment 
entailed an export of use technol~lgy. 'Z'lze choice o f  the example of femienter technology heightciaed 



thc alarm: since this use tcclinology is already so well ~ T K W I I ,  what else cnuld the OIG Report have 
in ntind, but that mere use involves an "expori" of nan-public "use technology." W e  h a w  
appreciated the repeated clarifications from HIS that mere iise of equipment dcies not constitute a 
release oc "use technology?" arid thaF infomiation that is publicly available, or developed. during 
fundartxental research, is riot sub-ject to the EAR. 

'The Bjniversity of Minnesota urges BIS both to  rrtairr the cirnertt structure of the ElriIt and 
the fundamental research rule, and to be clear in any rulernakirig illat any revisioras it proposes are 
merely clarificaticms, & g ~ ~ ~ . ~ ~ ~ ~ ~  in the applicaticm offhe dectned expcx-t rule. 'The regulations 
clearly state that norn-rally university research. qualifies as fixidairrental resea~ch. 'The exceptions to 
that principle axe well-es~dAished and understood: !a> the publicaticrn restrictioris on the resuies af 
the work, arid (b) receipt of proprietary infmnatiorr used in the research, when that irrfomation is 
subject to publicatlarn restrictloas. If a university agrees lo publicatiori restrictions on use 
technoi{~gy------eilher because it accepts suc.h restrictions from the vendor? or because It receives 
conaiidential sponsor infc~rmation about haw to us(: equipment far the rilsemk, or because it agrecs 
not to piibIish the results of its owri discovelries ahout hcw to use rqnipmerit---then ~inder the 
principlcs set h t h  in the EAR, the use techrrology i s  subject to export controls (if it is listed on $.he 
C X X ) .  We urge B%S to reaffirm these principles. 

If  the regulalions are reaffimed as suggested above, rather than changed; the IJniversity of 
h$innesoiil does 1101 anticipate any significant impact. 'The University has rnade sigrairjcant efforts to 
conzply with er;porl control laws and regulatio!xs, and it will cuakilrue to do so. A reaf'firmatim of 
the, existing regulatory princirsles wmrM riot increase our compliance costs or damage the 
university's research programs. 

If BBS were to charige the reguIatio~is in wxys kiplied by the (3% Report, however, the 
impact on the University couId be quite severe. As noted, the Lfniversity has large numbers of 
international studenls arid scholars, and OUT labs are ouiitted with the nwst advarnced scientific 
equipmeni we cn.11 afford. Since we de not k ~ o w  what actual changes B E  might be considering, it is 
iioi possible at this point to provide specific data on the impact o f  changes. 'Hie possibilities of 
Iiavlag ec? file hundreds of deemed export licenses each year, of not being able to assure pxnspective 
:;tudents that fhes c:otrld work. effectively in the Universily 's labs, arid of losing the best and brightest 
students t o  universities overseas, could not he discounted. 

The l.,!niversity of  Milislesot:& h3S no c?bject.ion to the substance of this proposed change, 
whjch we consider mcrely ~ecixnical. We believe "'and" has always ~ncsnt "c)r'' En the conte.xt of ihis 
definition. 

Qur concern is that the OIG Report couid he read as a gloss of "regdatory history>" 
t;xipportSng ai\ argument that this wholly minar srvision is, as the QTG Report would have it, "critical 



in detenixjning bow to implement and enf<me the deemed expnrt provisions irr the EAR," and that 
thc revision sffectuated a basic change in trow the deemed export niies apply to universities. Bn fact, 
the revisiofi if c?f no pitic-rriar relevance or jrrqmxtance. If  M'lS does make this revision, the 
lhiversity (:sf ia'linnesixa requests that it explajrt that the cfiarage is technical attd has no effect on the 
publicly available and funcfanientaf research exclusiorrs that generally exclude i m i t ~ s i t y  research 
from else EAR. 

Because the tfoiversity of Minncsrrrta does not accept put,lication st'strictiorxs and avoids 
bringing export controlled proprietary inhmation cmta carqus tvheneser possible, the University 
only rarely nieeds to evaluate whcther ta apply t'cpr deemed export licenses. Thus. it M ~ M  appear 
that this change woulci have a minrnial impact on the Ihisersity at the licensc application st;age, 

&I.owever, a new country-of-bi& requirement would apply, ncst only to obtaining licenses for 
particalar individuals, but also to devetopirig technulogy cmitrol plans to assure unticensed persons 
from countries uf concerti do not obtain access tu controlled technology. Occasiornafly the 
lljniversity of Mjnnesoea agrees io receive export ccmtmlled information for which no export license 
will be needed because it appears that ma one from a country c~fconcern needs to access the 
information. I f  this recrmniendation. were implernenied, control plans would require that the country 
of birth of every foreign person ivko rniglit have access to the technulogy be known. TBus, even if 
the Lhiversity is not applying for licenses, considerable nnmbers o f  foreign persons at the University 
nxight need to be scrutinized for both citizenship and ccru~try of bkth. But tFme are no systems in 
place either at the Universiiy or at the natisiial Level to reliably provide and monitor ihis infomiation, 

Absent evidence that there is a genuine threat to national security h r n  reliance on county of 
citizenship, w e  urge BiS not io irnplemerit this recommendattion, Further, to the exteni that threats 
might exist, we helicve these would most appropriately be iderxtiiied and weeded out by the State 
Department in the proccss of granting -visas. ilt is doarbtfid that additional security wuuld be provided 
by a supplemental, curYlhitrsonte.-----and currently non,-exisient--systern at the university level, 

The OiG R.eport noted that the State Depaniaeni uses a country ~ 3 f  origin approach in 
admiraistering the I7'A.R. This is a poor analogy for the EAR, which has 16 different reasana i i w  
control and at least I6 different lists of'poteiaiiali countries ofcon~ei~i ,  with coarntries of concern 
shif i i~g based on specific reasons fbr controi cited in the vcrluminous Gomnierce Coritrd List. In 
contrast, amder the ITAR, countries other than the U.S. are colatries ofccrncern fur all covered 
teckrmfogies. 

It is m e  thing for the State nepartmenf to look at coi~sttry of origin as one factor in deciding 
whetlier to exercise its discretion on a casc by case basis io grant a license to a particular foreign 
person. le is ssniething else entirely for a non-govemnzeiatal eritity to have to know the country of 
origiim----in irddition to cilizenslzip.-----cf all its foreiga students and scholars to  deiennine whethcr to 
appIy for a license in the Arsr place or whether to exchrde that iridividual h m  access to technology 
~ T X P ~ X  a lechnology coritrnl plan, ysarticularlj( when that non-gover-mental party i s  not prc3vided the 
irifonnation 1314 tke State Uepart~neizt when the Departnzcnt issues a visa. W e  request that this 
reco n7mendation be rej ec ted. 



fliowwver, any expofi or re-export of in foxnation resulting from the 
research that is consistent with the specific controls may neverthetess 
be made under this prwisjon. 

Any such export or r e a p o r t  that i s  rmisistent with the cmrols ~ v i l I  
c o n t i n r ~  to be eligihk fur export and re-ex.pos2 under the “fuiandamental 
research” rule set forth in 8 734,8(a]i o f  this part. Thus, if you abide by 
the spccifk contrds you have agreed io, yoti !aced riot: be concenned 
about violating the EAR. 

‘Shus, Iongstaading BK policy 011 national security controls is quite straightfonvard: whcrc 
such controIs apply, the question of whether the EAR. applies depends on whether those controls 
have been violated. In cantrast to this conditional policy, the answer to <!/A A(4) is a categorical 
assertinn that EAR controls do not app3BIyI even wh.en B national security ci?ntro! is violated. This lis 
iizeorrect. We would suggest khat the following answer be stabstitarted for the current answer: 

.hswer:  $0 long as you comply with the prepublication clearance requirement, no: 
the transaction is not subject to the EAR. But if you published in .vialatisn of any 
’I>cpartment o f  Energy conrrois you accepted in the grant arid the putdicatian led to a 
release of technology to foreign nationals, the export would be subject to the ERR 
arid you could be subject to civil arid cl-iniinal sanctions urider the EAR as well as 
appropriate administrative, civil, or criminal sanctions under otlier laws. &e 
and $ / A  I ). 

‘734.1 I 

The above revised answer i s  a straightforward resolution of the conflict. B.infortunately: the 
OIG Report appears lo have misunderstood Section 734.1 1.. A.s explained in the ANPR, 

The C1iC.i stated that, according So Section 733. I 1 ofthe EAR, if  
research is funded by the 1.f.S. guverriment a d  natic?nal security 
controls are in place to protcct any resulting infomiation, the research 
34: subject t s  the FAR. 



The OlG wodd siihatitute UTE error------tlae categorical statement thai the EAR never apply-----with the 
opposite enor--.-a categoskal asse~ion that the EAR always apply, i v k m  a natiofial security 
publicatiort approval requirement is in place. 

The llnivcrsiip of Minnesota respectftrlly disagrees with BIS’s proposal to revise the aIiS\4‘er 
t c ~  Question A(4) to provide that, “if the gouerr~ment sponsor reviewer imposed restrictions on 
pubiicalion of  the research, then the iechndogy would con!inue to be sub.jece to tbe EAR.” First of 
all, if the researchers were cornplying with the gavemnierst restrictions prirx tu submitting ihe 
publication for review, then tinder Section 734. I I and Q!A Eijl j, the teck~nology was not subject to 
the EAR, so ihe tirrin “contlmare” tcr be subject to the EAR. is inaccurate. Moreover, if the rwiewer 
imposed a restrkiian and the researchers contiraried tu comply with that restriction, then any expoits 
that do nut viokite the restriction should “‘contirrue” to be exchibed from the EAR, arid woarld not be 
suk?ject to the EAR. 

I f  tlze goverriinerxt S ~ O ~ S S U ~  wanted fa restrict the naijtmalixies of members of the research 
team or resirkt researclaers’ ability to share information with foreign national colleagues, those 
woiildi be scparaie, distinct naiional sectixity conf.rclls-----~uf a type that the goveriment does sumetimes 
irnpose. The problerii with statirig h a t  any reviewer restriction un publicaticrrx means that the 
iechiaology in the publication becnmes sub-ject tn flze EAR is that the whole panoply of  restrictions 
oxi sharing infomiation with foreign naticma.ls would apply a-utomaticaIiy, even if the gosern.nzent 
agency funding the work had consciuusly elected not io invoke any of them. We believe Sectiora 
734,11 should continue to be applied on the basis of each specific control t.hat the funding agency 
considers necessary, and that so lorig as the specific controls are fok,llowed. the research qaralifies as 
fimdameritd research. That is wlzrtt lj 734.1 1 and Q l h  Eii)  provide, an.d a. revision of <$A A(4) that 
agreed with the OIG Repm-t‘s recommendations wwuld be in ccmflict with itne regulation and other 
QiA‘ 

4‘ 

Question INTt: Do I[ need a license irz or~ler for a foreign graduate student to work ira 
my laboratory? 

A.ns\wr: Not if the research on which the foreign student i s  working qusliiks as 
“fundaniental research” under 4 ’7343 ofthis part. In that case, the research is not 
suL7jec.t to the E?Jt. I . Io~wer ,  if‘ilie student needs to have access xo techndogy that 
is not generally available to the public, such as a sponso~’~  proprietwy rechnulogiral 
information (See Q l n  D(2 ))> or confidential inforrnatim about use of controlled 
labomtory equipment, the sfirderit may aeed a license if-the elipca-t afthe technical 
in6:mnation io the student’s horne country tvodd require a license. 



Thank you again for the opportunity to pruvi& informatiolr and cc?mmenis crn  the issues 
raised by ihe OdG XZeport. 'T'fie University of Minnesota believes ihe cluestions raised in the 01[G 
Report c m  arid shoiild be resolved through clarifications that do not alter the existing stixctuxes of 
cxpori corxtro%s ibr university based research. 

As recognized in the Carson Report and iii National Security Beckion %)irrctive I. 89 (ISSS), 
and as reai%r-rrrerf i:ountless times sirice, the open university research envjronnmt plays a critical 
role in assuring the nation's tecfnological superiority and national security. At th.e same time, that 
envimnment fhters webs of relationships and depths o f  cross-cultural understandings that are vital 
to the ftxiJhxre of bcalh natioglal  TIC^ international security. Kothing in the WC Report  ana ants 
changing or undemiriing thf3c farrrdamentaI research principle, which i s  so vital t~ the process of 
University research and the benefits the nation reaps from that process. 

Sincerely; 







The A N P R  is i?seKmAear on the meaning of "use ierhology" ~'jlic11 will almost 
certainly rcsiilt in aver1 y restrictive measures or1 our camp-us, necessitated by a 
corisi'wative iriterpretatiora o C  the goverrmmermt's intent, In the dynamic nature of our 
acaifei~i ic research environment we must presume that a trarisfer of infixmation --. a 
deerned export ..-. may occur wtmenever equipment cont.rr,lIed for use tec1moiog.y i s  
u W e d .  





I[ am a E3mfk~si.3r of Physi,cs at Starilbrd University (mad the Past President c d  the ,American 
.I'hysical Society. 
I wish tO c,ornment 011 the proposed mle R N  8694-AD29. & W e  it is the intent ofthis mle to 
mike the United States mme secure, I sukrriif. that it will in hct  do jazst the reverse. Both the 
security o f t h e  US and its economic -viability axe built ora the technical c,apa.bilbtites of its 
iridustry, which in tun3 is built on tfic research. capabilities of its Fhiversities. In order to 'ne at the 
fixefrmt of science in the modem n7orXd Universities must be open to a steady Row of 
inten~itir3nal collatporators arid siudents through their laboratories. If we were to cut off this fli)~~ 
we would quickly becclgne a backwater and soon lose oils superi.-iolrity< Research science must 
remain as open as possible in order for the Wi to be among th.c leaders of all f"elds, ready tcr 
capiialize on good ideas that emerge from research. 

l'he proposed rule would place huge krirdens on the ~esearch erite.rpri,rize just to identify what 
equipment is cavered by the r d e  and ti3 track. access to equipment BCW in open use within 
research, laboratories. Mii.cfi of the affeetcd equipment is also xvailable autside the US, cmly 
classifid erguiprr~erst that is already protected -Cram stach access is Likely to be unique to this 
comtry. Any possible gain in security by excludirig users from certain eyuipmeiit will he offset 
by %he hct that, .faced by these bxriers, the afYected students aid scie.ntists will simply clioose io 
go to other countries to stiidy or collaborate, thereby isolating the US from the network of 
ktriasvledge at the k~ref'aiit of research, 



1 a n  resporrding to the request for cwimerits pub fished in the Federai 
Register on March 28,2005, regarding the "Revision and Clarification 

U.S. Ikpax~razcnt of e'c?mmerw, Bureau of%ndustry and Security (:13IS), 
Xn short, I ~ T U \ X  concerned about that the proposed changes, as 
currenily worded, will result in an over?y restrictive interpretation 
for universities, As a fiiculty member of an aerospace engineering 
depmtment and based on m y  nineteen years as a research s ta f f  mernbcs 
imd task fearles at the In.stitute fbr I>e€ense Analyses, I am extremely 

crnyhssi~,e thc exploitation of wclassified informah-i. 

OK Deemed x<xpos"r Relatcd Regulatory I3eyuirCinelIts': proposed by the 

sensitive to the need fur exparl. control. x \4srdeo=i;md that those 
f<?reign entities that seek k o  undermine our country strongly 



E.-xnai I: dalevin@psu.edu 
'H'el: (814) 863-6435 
Fax: (814) 865-7092 

mailto:dalevin@psu.edu


Sincerely, 



June 27,2005 

U S .  Department of Commerce 
Bureau af industry and security 
Regulatory Policy Division 
Room 2705 
fourteenth Street and Pent1syvlania Avenue, N.W. 
Washington D.@. 20230 

Bear Sir or Madam: 

I am writing on behalf of the fnternational Electronics Manufacturers and Consumers of 
America (IEMCA) to express its members' objections to the proposed 'revision and 
c~arificatidn of deemed expsrt related reguiatory requirements:' isstred by the 5ureau of 
Industry and Security (BE) on March 28,2005. 

IEMCA is a trade association founded in "11987 and headquartered in Washington, D.C. 
Its members are .eucsrld-class U.S. manufacturers 08 consumer atid commercial 
electronics, computer, and infomation technology products. IEMCA's mission is to 
actvucate an open world trading system. To carry  ut its mission, l fMCA seeks fair and 
balanced international trade, taw, investment, and envirsnmental laws. 

In response to a report from the Office of the inspector General of the Coa-f.rmerce 
Department, SIS proposes to require U,S. employers not merely to determine the 
citizenship or most remnt csiiintfgr of residence of a foreign employee, as current rules 
require, but to determine his or her country of birth, in order to judge whether or not he 
or she can be granted access to "setisitive" dual-use technologies. The abject, as 
EMCA understands it, is to impose a deemed export license requirement upon persons 
born in "sensitive" countries, swh as China? Russia, and India, who have becors~e 
permanent residents or citizens of Canada: the EU, or some other nation for which the 
U.S. does not require licensing for sensitive dual-use technulogy. The rationale, as 
IEMCA wderstands it. is ta identify persons whose country of birth implies that they 
might take advantage of the absence of a deemed export license requirement 
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applicable to them in order to obtain information about “sensitive” technology and 
cora-rmuiiicate it Io objectionable persons in their country of birth. 

This proposal ~ o u l d  violate existing U.S, and foreign laws and constitute a large, costly, 
and needless impediment to U.S. research and development arid the c4.S. economy, for 
the following reasons. 

U.S. laws generally ban employers from asking questism about a job applicant’s or 
employee’s place of birth and asking questi~ns about his or her im~i igrat i~n status 
apart from whether or not he or she can legally work in the U.S. Thus a U.S. 
employer gerrerally cannot reliably answer where a job applicant or en-aployee was 
born because the question generally cannot be legally asked. 

An objection at least as important is the fact that; other nations, where many U.S. 
employees reside, impose far stricter limits than does the U.S. upon inquiries by 
employers into job applicants’ or employees’ citizenship or piace ~f birth. If BlS’s 
regulat i~~i took effect, it would apply not only to prospective but current employees 
and do SO worldwide. Thus employers esrould be obliged to inquire about the country 
of birkh of their global workform, a daunting, burdensome, and - as noted in the 
preceding paragraph - generally impermissible task. 

Even if an employer’s inquiries about country of birth were permissible, art 
employer’s attempt to seek deemed export licenses for current and prospective 
employees under the proposed rule would muse research and development projects 
- inclkedirrg projects vital to homeland and national security - to grind to a halt while 
applications for licenses were pending. Owing to the application of the proposed 
rule to current employees, this problem could well be more acute - and costly - with 
respect to existing than proposed projects. 

e The proposed ruse does not address the liability of an employer if an employee 
presents an apparently valid but in fact false cerMcation of country of birth. Absent 
limitations on liability, the proposed regulation would expose employers to charges 
that they accepted as authentic certificates of country of birth that were bogus. 
Owing to the vast number of different issuers of birth cwtificates, and the ease of 
obtaining them, not least in the U,S. itself, employers’ liability could be virtually 
limitless. 

e BIS has not justified the proposed rule, Why WOUM cauntry ~f birth, a biographical 
fact at; least 28 years old for virtually all employees, better forecast an employee’s 
trustworthiness than his or her citizenship or country of residency, factors which: 
being more current, are logically far more likely to forecast trushsrorkhiness‘? In s h ~ &  
the proposed rule wsrald dramatically expand the burden of compliance lipon 
empl~yer~. with no demonstrated commensurate benefit. 

Ever? En its present form: the deemed  expo^ rule is a constitutionally suspect prior 
restraint on the right sf legal U.S. residents to communicate with ather legal U.S. 
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residents. The Ninth Circuit Court of Appeais has judged that the EAR'S export 
licensing system "a8luw[s] the government to restrain speech indefinitely with no 
clear criteria for review." (BwxWw v. United State.%, 176 F.3d ? "132. 9 145 (,1 999).) 
Requiring identification of country of birth wcrrs%d exacerbate the suspect 
discriminatory effect of the rule. 

Po sum LIP, EMCA respectfully recotirmerids that BIS withdraw the proposed rule. 

If you have questions or you wish lEMCA to provide Further information, piease contiad 
rne QT Verrick French at (202) 783-7272, rr~IIJ@vfrench.ccm~ or v a F r ~ n c h ~ v f r e n ~ ~ s ~ .  

Since re iy , 

Richard R. Gill 
Executive Director 
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"l'he Bureau of laidustry and Security (BIS.) has asked for specific inrformation on the 

impact of the regulatinns: e.g., data ~n the number of foreign nativraats X T ~  the United 

S ~ e s  who will hce licensing requirements it' these rules %e adspte,d, arid the impact crE 

C O I T I ~ ~ ~ ~ U I C ~  with new liccrrsing reguirements-cost, xesources, procedures. In diseussicms 

with HtS oficids twc~ weeks a.gr, Virginia Tech was left w.itt\ the i.mpressioii that BIS 

viewed the proposed clztanges as 2saving a minimal impact on research universities (e,g:, 8 

few more license applicalioiis per yeart.9. 'i'his perception i s  incorrect and signiikaaidly 

understates the impacts of the prtymed rirles on research irastitutinns. 

Virg,inia Tech is the I q e s t  educational institution irs. Virginia and one oE the tcq-9 5 0  

resi.;arch institutions in the country. 'T'he *university has more tlzaiz 3,700 active spcmscsred 

research pro.iccts, conducting more than $208 millinn per year in sponsctred research, 

'Khe rnt3jorit.y ad' rcscarch is $ 2 ~  the M e r d  government. A great deal of' the universit.y's 
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research will be adversely affected by the sudden denial of ~ c c c s s  to, or delays in 

acccssin.g equipnxnt previously exempt from regnlatir.rn under the fimdarmxtal research 

exempts on. 

The university has more than X 400 kxeiyn national graduate students, hundreds of who 

are Involved in. sponsored projects. 'The university also has inore than SO0 hreign 

national uadergraduaie stirdents, and IO0 foreigii national fzictdty on HB- I visas who will 

also potentially be affected, as they have access to wiiversity facilit.ies and labs for 

educafiiin and sponsored research programs. 

The vast majority of the tmiversity's sponsi~red projects are not export cantrc.d. regulated 

under the EAR. A slnall portion is c,oatroll.ed but exempt under the fimdamental research 

exemption, and only a few projects are restricted by the EAR, Of the projects that are 

I tM4 restricted, SH have sponsor requirements restricting access to lhitcd States citizens 

only. Segregated facilities are developed fix these prqjects or other applicable measures 

are taken to enswe that EXR-restricted research is not disseminated to €c~reign nationals. 

'I%;t~ereas !he university i s  able to deal with these few export controlled research projects, 

rIre requirements resulting from the proposed change in the regul.ations ~ 7 0 ~ i l d  extend 

export cctntrols to "use" of eyuipnent. io all tmiversity research. Icesearch cannot be done 

~ i i h m t  using ecpipmtnr and coiweying .infonrxation on hnw to use equipment. This 

proposed change in the reguiatimis ~0 .3 ld  severely impact all aspects of  ihc university's 

current research program. 
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The fcdlowing are impacts that Virginia Tech sees as likely results of the proposed mie 

change, 

.t:’niversity research equipen{. has been purchased anid developed over rnar-sy cXecacIes, 

and arranged in labs to best facilitate the uniiwsity‘s draul missions of education and 

resrtarch. University labs are xnultipttrpixe and provide a wide range of equipment, 

technol.ogyl md software to researchers. Xrz surne cases, labs have as mairy as 30 active 

projects in progress at my one time- for 30 different sponsors- shari.ng lab space, 

personnel, equiprrrent, techm Io g y , and sn ftware, as atel 1 as admirristrative fac i I it3 es. In 

order to comply with itie rzew “use” definition, Virginia Tech would have nr, c,hoice but 

to abandc?n this e’ikierit system of lab mangernent. Condrslled laboratory equipment, 

would have 60 be segregated to prevent unauhrized access by fcwign national students 

arid rcsearchers to previously uncontrolled items. 

Practically speaking, if foreign national strrdents or Faculty have iici:t‘ss to lab space, 

urider the new reguln%ions, they potentially have access to use the controlled equipment in. 

that lab space- and the university has limited means to cusb that access. Compliance 

cannut be handled by simply issuing :‘a few more licenses.’’ Wifh a rotating populatim of 

more than two thousand hreigri ~~~ t i< .ma l  strldents and faculty using research equipment, 

the imiversfty would have to develop more certain means to ensure that nc? foreign 

naiionat graduate student or researclscr can possibly get access to we controlled items 

without ai3 appropriate license - and that would require that t l x  university be ab1.e ta deny 

4 
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any specific forcigii student or researcher access to any controlled item until a license 

review could be conducted and an appropriase license obtained. 

One alterriative corisidered worald be IG control access to all labs through highly inirirsive 

security systems and/or hire dedicated scrcening personnel with denied access lists to 

ensure that no unlic,ensed fbreiig~i national gains access to the controlied items. l3u.t the 

university has hundrcds of labs. ’Xhe costs of erecting screen-ing deviccs or employing 

screening personlxel wwld be prohibitively expensive. 

If the existing lab fkilities eaiwicjt be economically made secure through atidition of 

secirrity syslerns or secr-lricy personnel, shared lab space would no lollger be v.i;rble: and 

segregated facilities for cotmirolled i tem ~)ou1d be reqiiired. This could not he 

accomplished wxthout the addition of new fwilities because Fhe -unia)ersi.ty i s  already 

severel y constrained iri existing laboratory space. Making new segregated fac,i i i t ies h r  

coratrolled items would necessitate new brail.ding cc>nsimctiunq which costs the tarmiversity 

tens i-,f miillions of dallars per building. Rather than allocating resources fzr much needed 

new research space, capiaal hnds  woutd have to go to duplicate fkilities-just to cornply 

with the new “use” iriterpretation. 

‘T’rying, to group these jti:ms based nn security consideratioris, rather thari O T ~  ease of  

access to facilitate research and educat.ion will significantly lamiper both the unhwsity’s 

spcznsored research and teaching capakility. For example, based 011 iz noriexhaustive 

review of departmenf. inviznlory ~ersiis the Alphabetical trldex of the C C L ,  thc Electrical 

arid Comp~lter Engineering (ECE) departmerit has identified more than 2500 items across 

~ t m - e  than 1000 13C:CNs that will have to be ri‘vieived for control wider the new 



regulation. If a significant nun1 her o f  ifims identiiied in the CCL .inventory actually 

reqoire ex.port corstrols, and lab fbcilities rnust he reorgairized on based on security 

priorities rather than research priorities, several of' the Iabs (such as the nationally 

recognized Mobile Portable Radio Group) have iiidicated that they woul.d n ~ t  he able to 

f. .. m d o n  any 1zsorc. 

If Virginia 'Tech is required to segregza%e or close labs ta foreign researchers and students, 

the ultinzate ifamage to the university can.not be easily quantified, ~ior  rsverstated. Over 

the v ~ s t  majority of sponsored projects? researchers cmenrly have a high degree r9f 

flexibility in assigning students and ~ ~ F S O M E ~  among the research projects, TJ:nder the 

proposcd rcgralation, as it relates to foreign nationals? t h . t  Bs:xibility will be lest, as m y  

on the spot replacenrent of licensed foreign nationals would necessarily have to wait a 

minirnnrn of 41 days arntil a new Zicense could be obtained. Researchers in sponsored 

projects would lase &.e atdity tcs chmge personnel in a dynamic research enviroment, 

and wcmld be a substantially less flexible and less crsmpetitive research divisiun, 

M/dorecsser, ibr inany high technology research pro-jects, there are no US citizen gradunte 

students with the expertise to readily replace foreign aratjornat students and researchers on 

research projects. For example, the lX13 departnient has several htmdred foreign national 

s.tnderats wsrking in iimre tlian 300 active awards totaling more t h a ~  $25 million 

annualty. If evea a i'ractiw of these students are deaied access to equipment that they 

currcrstly use in research. the cost to ihe irlxiversity in delays a d  cancellation o f  contracts 

c.orild run to mil.lions of dollars. Some projects will have to be stopped 01 delayed, if they 

depend on foreign student prrriicipa?.ion and there are licensing: issues that cannot be 

e 



immediately resolved, and sui~ably trained replacements with 110 licensing issues are not 

readily avail able . 

In conclusion, Virginia Tech has a large population of fc~reigir researchers and stuifeats 

that rvould bc adversely affected hy the proposed -rule change. ImpBernemtion o f  tire 

proposed regulation wil i adversely a ikc t  existing arid futu~e spcnsored programs: 

potentially cairsi.rsg widespread delays and caacellatioir nf projects. Segregation of 

coiitrolled items from the entiire foreign national research. population will be cwnbessome 

and expensive f ~ r  the university to implement, jeopardizing competitiveness o f  the 

university in h3 gh technology research, and the oper1ness of access to research, which it 

tbe formdation of that couxrpeiitiveness. 



,.. I he university is not staffed to conduct sircfi a review, and additional perso.mel xvould be 

needed io accomn~odaie the inventory and subsequent license ~olurne  cawed by a 

constamly ehsngirig populaticm of  2,000 fcjreigi studen.ts and researchers. 6':'bm a 

contintring basis, the university would likely see a dramatic, increase in comnirxNy 

cl.assificatio3i reqrictsts and deerned export licensing evaluations and applications. There 

could be a need for i h c ~ a ~ i d s  r?f license reviews per year. 

For sponsored projctck, a pre-proposal export control r e v i c ~  based sn research content 

would no loriger tie adequate. Equipment f ~ r  each propc~sed research project would need 

to be scixitinized against. itie C I C L  and Iist of foreign natic~nai ~tuilent~~per~orra~el prupased 

io work. on the prc!ject to deterniirie if %irernse(s) would bc needed. 'l'kis wr?uld probably 

nccessitate setting up a ~~i~l t i -s ta tTid office of export coixtrols, with at least a hLI tiraae 

:tlexpmt control rcprcsentative in both the Gra&uat.e School (to harsdle euczluaiioins of 

foreign national ;\ccess and licemses) and in the Off ice  c?f Sponsored Programs to handle 

vetting priipsr\ls, and an export controls assistant to every depami~erab' writer in the 

irraiversity, 

In addition to central staff' person.nitl dedicated to accommodating the increased deemed 

expi;rt Xicense!spo~ssored program btirdens, the university would need to scruiini zit every 

fiirt we purc laase CI f e qui p rn e 11 i , tec fin<.? lo g y. arid software a g a h  t it le Coni ni E ~ C C  Control 
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L i s t  gCCL). Practically speaking. this review cm1d only be done ai the dttpai-tanent level. 

Ehsed m i  review within the ECE departinent, given the volume of technology-related 

purchases the dep;utment niakes in a year, this would necessitate at least an. additional 

Full 'I"~ITE i : - : ~ ~ ~ p l ~ y e e  (F'IX'E:) dedicated to research arid evalrratiora of license Tequirernensd 

controls necessary h r  each particular i tem purchased, arid prizhabf y m x c t  tharr oiie F':l'lt?. 

"t'he unh~ersity has .mnt>sc: tharr 80 departments a.nd centers, the rna&->rit>- o f  which arc 

engineering arid science-based. Pilore than 50 of these departments and centers are more 

1ik.ely to use cu8-ting edge equipment.~ techntllsgy, and software that may be controlled OBI 

the C X X ,  (e.g, optical c8eteckin and seitsors, numerically coiztrotled machine .tools, 

encryptian softwa~e, robot end effectors3 hybrid coi~iptikers and componerrts. 'X'he Iish 

could go on extensively). Hence, these 50 departments and centers are more likely to be 

invo[ved in research that i d 1  require t h ~ ~ o ~ g h  review for controlled ikms while 

purctrasing, n i w  and in the futwe?. I 
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Currently, the i3 t S guidarice states thal a govesnnzent grepuldicatior~ clearance 

rcquiremciit does not make the transaction suI+xt to itie EAR (Q-iies‘iiori A.4 from 

Supplement No. 1 to part 734). The pruposed clarificatian would be -that “if the sponsor 

reviewer imposcd restrictions on publication of the research, the technvloyy avtbuBd 

continue to be subject to the E%K” ‘Ftris clarification presents a nia-jcjr problem io 

urriversities ira handling research pro.jects. It means that a].! resea.r.rCh i s  subject to the EAR 

ontil the revle~vcr’s conimerits are in. No one will h o w  if there are restrictions QTI ihe 

research until, the wwrk has already been completed and ready fix p~b l i~a tkm.  Chiy at 

that time, after review by the spowor, will we know if the W O F ~  is sub.ject to EAR. 

Thcrefctre, in order to coniply with EAR, w e  would need to treat eawy  research prcject as 

ex,pc>rt conirdled, W e  would not be a.bk to accept m y  research projects that had 

prepiiblication review requirements on which we ~ F C ~ X X X ~  having foreign nationals 

without xquiri tag xic en1 se s, 

’l’his propcrsed clari.fkation effectively voids the exemption in the EAR fix material to be 

published. The clari-ficatiorm should be ‘&if the sponsor impiises resirictions on pub%ica.tim 

of the research, f.he technology iaiould be subject to the EAR”. Universities need to know 

upfront before accepting research pro-jects whether there are an); such restrictions that 

woaild require jmp1ementation of EAR controls. You can’t wait until receipt of the 

re’s) ie we r ’ s conz ni en%s I 



I%;LSZ call iI'you have any questions regarding this transmission. 



June 2’9,2805 





Regards. 



SEMi Washington Office 
140 I K Street, N.tV.. Suke 60 il 
Washington, DC 20005 

Matthew 5. Barman 

US. Department of Commerce 
Bureau 04 Industry and Securicy 

Deputy Assistant Secremv for Export Administration 

Regulatory Policy Division 

Waskirigtasn, ErC 20236) 

14th & &flnsylQaFli3 AVetlue, N%“u‘ 
Room 2305 

Re: Request for Comments on Revision and CIarEficatian of Deemed Export Related 
Regulatory Requireusien-es (70 Fed. Reg. 15,687 (March 28. ZOOS)) 

Dear Mr. Borman: 

Semiconductor Equipment: and Materiais International Y‘SEMI”) hereby offers corrirnents 
on the advance nocice of proposed rulemaking with respect to deemed expare-related regula- 
tory requirernents. 

SEMI is the voice of the industry that makes the equipment and materials used for the 
production of semicond~~c~ors, the fundamental building blocks of she rtlodern eleccrsnics sec- 
tar, SEMI includes almost I,WQ companies in che United States. Semiconductor equipment 
and rriateriais (”5EM”J companies devote enormous resources to d ie  development of advanced 
technobgy directed toward enhancing comtnercial semiconductor production. For this and 
other reasons, a thriving SEM industry is critical PO the competitiveness a?‘ the overall U.S. 
ecouamy. 

The request far comments relates TO recommendatiorls made by the Depac~n~ent  of 
Commerce Ofice of the ltispector General (the “OlG’) report, “‘Deemed Export Controls 
May Nor Stop the Transfer of Sensitive Technology to Foreign Nationals in the U,S,” (Final In- 
specdon Report No, IPE- I6 1 ?&March 2004). These commer~ts address the Bureau af Industry 
and Security’s b”SlS”) nocice thac it is considering OIG recommeradations to make the Export 
Admini~tracir~n Regulations (“‘EAR”) “deertwxl exporc” rule more restrictive by: ( I ) adjusting 
the definition “USC~’ as it relates eo export-controlled tectmAogy; (2) making appiication of the 
deemed export rule dependent on a foreign national‘s country af birth rather on than his or 
tier citizenship or counwy of residency; and (3) adjusring answers to questions set forth in rhe 
EAR a b a ~ i ~  the applicacion of the deerfled export ruk to government sponsored research and 
fundamental research. 
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For most of the history of the EAR, doniescic transfers of export-contrcrslled technology 
and source code to foreign nationals have been licensable only if the transferor acted with the 
It~cention or knowledge that the technology or source code would be exported w e  of che 
courttry. In i 994, the Departanent of Commerce replaced this approach wich the “deemed ex- 
port” rule, This regulation embodies a legal fiction chat the domestic transfer is  an export to 
che foreign national’s flume country. 

The U.S. government did not in I994 idenrjfy, and has not since that cime identified, a 
basis to conclude that the deemed export rule contributes to proteaion against unauthorized 
exports, At the same time, chere are solid grounds to find chat the deemed expos ride un- 
dermines US. interest by, for example, impeding U,S.-based research and developn~er~t. The 

of microelectronics production technosogies overseas rather than in the United Sates. The 
OIG‘s recommendations to expand the deemed export rule could make matters casnsidembfy 

rule mOtiQ;ztes u.3. technology companies like U.S. m9mbet-S of f0 advance the frotttiers 

Worse?. 

.. p ~ ~ o r n n . l c n a a r i ~ ~ ~ . . ~ # . . ~ ~ a ~ ~ ~ e ~ ~ i ~ ~ ~ ~ . . g ~ . . ~ ~ . ~ s e ~ ~  __  Techp.g!~gg: The O K  has identified 
what it views as a defect in the EAR’S definition of “use” as t h e  term is ernplayed to describe 
potentially controlled technology relating to use of equjprnent. The OJG, though, leaps from 
this technical issue regarding t h e  regulatory text to a concern, nowhere justified, that chere 
could be heretofore unnoticed and unauthorized deemed exporcs caking place of use techno!- 
ogy to foreign nationai university graduate studencs and rntional laboracory researchers associ- 
ated with their work with laboratory equipment. This is a matter of irnpomnce to U.S. SEMI 
mernbers given their extensive collaborative work with U S .  univet-skies and nariorral laborato- 
ries on n+ticroelectronics production cechniques. 

The ostensible subject of the UiG recommendation, the regulatory definition of “use,er is 
probably ud little consequence. The suggestion that  there may be widespread licensable tmns- 
fers of use technology to university and natiunal labomtoq researchers, however, could be 
damaging if not resolved appropriately by the 815, 

The one kind of use ccchnolog that cuuld potentially be relevant to the universicy labo- 
ratory envirtsnrrient is  simply the “cechnolo~” needed for conventiarial operation of a machine, 
that is, operacing irtstructions. But instructions for aperacing equipment used in the laboratory 
would not typically be proprietary and controlled; rather, they would ordinarily fall within the 
publicly available exenyxion uf the EAR. 

SEMI urges the Commerce Department to clarify chat the full breadth of the piablicly 
available exemption would apply as regards disserrsination of operating insrrumons among for. 
eign nacional university and government laboratory researchers. 
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pernrarwnt residency. First, the OIG does not identify a material need for i t s  proposed move- 
ment to country uf birth, and there would not appear tu be one. Second. there i s  na evidence 
chat adding this requirement will better prevent unauthorized technology transfers. Finally, 
making the deemed export r d e  more restrictive as per the OlG’s recommendation would af- 
fismacively harm U.S. interest by tindermining the efficient, callegial and collaborative domestic 
research efforts that are needed to advance U.S. technology leadership. 

B ~ ~ . ~ . ~ ~ ~ ~ r a s . . ~ ~ . ~ ~ ~ . . ~ ~ ~ ~ ~ . s ~ . ~ . ~ ~ ~ ~ . . ~ ~ ~ ~ ~ ~ ~ . ~ ~ - ~ ~ . . ~ ~ ~  
......___ search and F~.r>dam~ental Kss.g.grch: As detailed below, neither uf she proposed edits of answers 
to illustrative questions set forth in the regulations woiild appear to be needed or helpful. 

$a, Deemed Export Rule’s Origins 

To consider the QIG‘s recornmendations in an informed manner, it is useful to assess 
them in the context of the origin and development of the deemed expart: rule. The deemed 
export rule came about as a result wf a I994 amendment to the EAR, 59 Fed. Reg, 13,449 
(Mar. 22, I994). Prior to this modification, the regulations specified that re\ease of technology 
or SQII~CE code to a foreign national in the United States woufd be created like an export only if 
the transfer was made with the knowledge or intent that an actual export wouk occur. I 5  
C.F.R. 8 779, I (bj( I) I993), The deemed export amendment eliminated the requirement of 
knowledge or intent without identifying any compelling rationale and without requesdng p u b k  
cot\-sn3enr. 

The oniy explanation char the Commerce Department provided in promulgating the 
amendment was “to codify the long standing interpretation that cfie release af technical data 
and sot~rce code to a foreign nationai is  deemed an exporc to the foreign national‘s home couri- 
Try” and “to conform the EAR treatment of the release of teclanical dam ca the prohibiP;l”ons un- 
der the Internatiand Traffic in Arms Regulations.” 59 Fed. Reg. at 13,449. Prior to the 19634 
revision, hawever, companies commonly understood there to be a rebumble presumption thax 
dnmestic transfers of technology to foreign nationals constirticed an expor‘c, in addition, no ex- 
planation was provided far why the EAR should conform with the International Traffic in Arms 
Regulations. 

B, Effectiveness of‘ aha Deemed Export Rule 

The 81G report is  part of a series of anrwal reports co the Congress mandated by the 
National Defense Authorization Art for Fiscal Year 2600. This statute requires the 8 l G  to au- 
dit “the policies and pratedures of the United Staces Government with respect to the export 
of technologies and technical information” tu countries and entities of concern during the pre- 
ceding calendar year, Consistent with this rnandace, SEMI encourages she CSlG to  evaluate 
whether the deemed export: rule is, in fact, an effective t a d  in preventirsg unauch~~rired interna- 
tional cechnolqy transfers, 
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The deemed export rule does not appear to provide real protection from wauchorized 
transfers. Despite che iengxhy licensing process required of foreign nationals, any such individ- 
ual could still return to his or her home country and distribute licensable technolog without 
U.5. government approval. Regardless a:~f whether a foreigri national is licensed or unlicensed, 
he or she is subject to the same US. exporc ccrnorol raws and regulations, which can be difficult 
ur impossible to enforce outside cite United States, The licensing of a foreign national does not 
necessarily prevent unauthorized technojogy transfers nor snak.e prosecution efforts easier if an 
unauthorized transfer takes place. 

A company’s nondisclosure agreement with a foreign national employee, on the other 
hand, can represetit an effective means of preventing unauthorized technology transfers. A 
company has a srrong interest: in and ready resources to enfarce cantma rights against a for- 
eign natianal who violates the cerms of a non-discloswe agreement, as is weII understood by 
foreign national employees, Prior to the I 994 amendment. companies effectively self-regulated 
transfers of technology lro foreign nationals. In addition, several other measures currently exist 
that protect against unauthorized transfers of technology, such as national sect~ri ty screenings 
for U.S. work and student visas and border screenings. 

Furthermore. the deemed export rule does riot take into consideration the limitations 
af personal knowledge. The knowledge that $EM employees gain is usually highly derailed and 
specific eo a par-cicular aspect of SEM tschnolou. A single employee probably n e ~ e r  has a corn- 
prehensive understanding of the employer’s operations. It seems unlikely chat a foreign na- 
tional‘s limited personal knowledge regarding parricirlar manufacturing procedures or research 
findings cod6 be the basis for a threat to W.S. national security or W.S. technological leadership. 

Since the deemed expor-c rule is not susreptibic tu being an effective tnearis of control- 
ling sensitive techriology, there would seem to be no way thac the 0%G-recommended changes 
to the rule or any otlaer changes to it could render the rule a useful policy. 

c, Deemed Export Rule Costs 

The deemed exparg rule rests on an irrebrstable presumption chat a foreign national 
with access to technical data will make unauthorized cranrsfers. The rule appears to be based 
on an assumpcion that a person’s citizenship or nationality is linked ro h is  or her intent illicitly 
to export controlled technology. Such unequal treatmerit of foreign nationals is comn~only 
considered discriminatory. Yet, neither the Commerce Deparxrnent nor any a t l ~ e r  W.S. agency 
has idenrified a reasonable rationale for gcrverrtinent interest in such treatment of foreign na- 
tionals. 

The derrned export rule creates major obstacles to  the U.S. government’s arid indus- 
try’s goal of maintaining worldwide technological leadership. The SEM industry’s strongest as- 
set is its workforce. k can be extremely demordizring for an employee or studerst researcher 
PO work in an environment in which he or she i s  presumed to plan tu engage in illicit activity, Bt 
i s  certainly a burden on companies to partition i t s  workforce, prolong the hiring process and 
take preventxive measure5, such as inrerriai server firewnlls, However, the greatest cost is to 
che irm&gencev diversity and ruker3i~eness of a company’s workforce, This discriminatory 
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treatment often fuels a foreigai narional’s decision to avoid these restrictions and work for a 
non-td.S. company un-constrained by the deemed expon rule. 

In light of the questionable effectiveness of the deemed export rule, SEMI encourages 
the CNG and che Commerce Department to evaluate whether i t s  retention is wonh the assaci- 
aced costs. 

The U.S. $EM industry is  deeply engaged wicli universities and government laboratories 
in research initiatives directed toward advancement of commercial microelectronics manufac- 
turing. These e8or-u invohe a caarimitment of technical analysis, effort and resources that is 
crucial to maintaining U.5. micraelearonics technology leadership. 

One OIG recommendacion focuses on the EAR’S treatment of “use” technobgy, that is, 
data and know-how regarding use of cantrolied equipment. This is an aspect of the regulations 
chat is particularly relevant to some rnicroelectranics university and government laboratory re- 
search that SEM producers support and in which they parcicipare. Given the impamnce of 
these research irritiatives, it i s  cridcal that the BllS riot take action that would unnecessarily dis- 
rupt tf.1em. 

The relevant QIG recornmeridation relates eo the EAR’S definition af “use:” “opemtjon, 
installatian . . .. maintetaance . . repair, overhaul, and refurbishing.” EAR $ 732.1, The OIG 
staces that there activities should be viewed in the disjunctive, not irs the conjunctive, as cur- 
rently suggested by the deflriition’s empioyment of the word ”and.” 

The real issue, however, is ctie OlG repon’s assertion that this revision would require 
deemed export licenses for the transfer of use technalogy. Specifically, the QIG report pro- 
vides that “many of the academic arid Federal laboratories might need to seek deemed export 
licenses far some foreign riarirsnal warkhg with controlled equipment or otherwise restr ict 
their access to such equipment.” The reporc bases this snte:ment on the IrrapplicabiBiy of the 
fundamental research exemption to the transfer of cositralled techrio1og-y to foreign nationals, 

Use “technology“ involved in laboratory research is ordinarily limited ta instructions to 
operate machines. Regardless uf whether the Qlundanientai research exernpcigsn encompasses 
provision of rhese instructions, transfers of the instructions would rarely require a iicense 
since che instructions are typically publicly available. This largely explains the scarcity of export: 
license applicaciorts for use technsbgy. 

The pubiidy available exempciart ericompnsses “‘printed books. pamphiets,” “‘miscellane- 
ous publirations,” and ”any other media available for general distribution to any member of the  
public or to a colnrvtunity of persons interested in the subject matter.” EAR $$ 734.3(b)(J), 
734,7jaj(l). Guidance on mere operation of controlled equipment is often issued by equipment 
makers as published gasnph\ets and haridbooks or instructions posted online for end users, 
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In concr-ax, technical data implicating other aspects of the definition of "use" -- instruc- 
tions required to inscall, maintain or refurbish the equipment -- are generally proprieary to an 
equipmenc maker. Equipment niakers such as most SEMI members do not by and large, dis- 
serriinate this type of information to university or national laboratov researchers. Moreover, 
the corriplex nature of most controlled equipment requires i t  to be exclusively serviced by the 
equipment maker or other proprietary contractor. Thus, progrieaary, export-controlled use 
technology -,. use technoiogy ocher than operating instructions -I is not typically relevant to the 
circuinsmnces envisaged by the QG. 

The distinction beweeta puMc{y available technology and lnf5rniation restricted for pro- 
prietary or specific nacional security reasons is well understood by industry. Thus, the OlG re- 
port's proposed revision of the "nse" definition should riot create an additional license re- 
quirement with respect to the transfer ssf use technologyy. And changes to the "iase" definition 
should nor subscantially affect appiicaeion of the deemed exporc rule. 

bkvewheless, the  regdatwy change advocated by the 61G could underenhe university 
and national Iaboracosy research if the 815, by action or omission, generates an impression that 
the cliange effectively creates new iicense requirenients applicable to distribution of operating 
instructions to foreign national laboratory researchers, This would gratuitously impede re- 
search activities that contribute substantially to US. microelectronics technology leadership, 
And it wotrld matel-idly increase multinational companies' incentive to locate research effcsrts 
outside the United States. 

Even if the BIS did not expressly impose limitnzisns on the  regulations' exemption from 
rhe EAR of publicly available information, the UlG's cornmerits could result in confusion if the 
"and"-co-"or" change were made without clarificadon. SEMI, then. urges the &IS to reinforce 
the breadth af the publicly available exemption arid highlight i ts  application to common forms of 
operating instruccions.' If this is done, the adjusmaent would be beneficial to U.S. interests by 
supporting efficienr universky and govestment laboratory research efforts that advance US, 
competitiveness with no adverse impact on U.S, 

The QIG report's reeotnrnendation regarding country of birth provides chat  the Com- 
merce Depam3enc sfiouid amend i t s  current policy to require 19.5. entities to apply for a 
deemed export license when a foreign national emptoyee or visitor was born in a country t~ 
which the techdogy  in quesciors i s  E,4R-controllrd. Ct~rrent license requirements are based 
on rhe foreigrP national's most recenc citizenship or permanent residency. 

Firsc, rhe OK3 does nor: identify a material need for this adjustment, and chere wrpuld 
not appear to be ane. As a threshold matter, chere is no  evident rationale for retention of the 
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deemed export rille iuelt as described above, the EAR'S pre-deemed export: rule policy 
seemed to serve US. interests a t  least as well a$ the deenied export rule. In any evenc, the 
QlG does noc substantiate a problem with the deemed export rule that is in need of a policy 
modification. The 616 report: references a difference between State Department: 2nd Com- 
merce Department policy as justification for chis recommendation. Bart State Depascrrsent pel- 
icy does nor; require companies to obtain a license based on foreign nationals' country of birth. 

Second, there is no evidence that adding this requirement will bemer prevent unauthor- 
ized t~ckirto1og-y transfers. The O K  makes no showing chat riaturalired citizens or alien resi- 
dents of a z-rarsn-controlled country are more likely than ocher citizens of that country to ~ ~ 2 1 3 s -  

niit cechnical d a u  to cotmolled countries. 

Finally, mastirig the deemed export rule more restrictive as per the 01G's reccsn-rmenda- 
tian wauld af5rmatively harm U.S. interests. The proposal would require companies to con- 
duct much more screening atid partitioning of employees. SEMI members h2ve stressed to 
SEM! that countsy-of-birth inforn-ratian would likely be difh.dt to dicit, particularly in many 
nt:m-U.S. jurisdicrions. Because country of birth bears no demonstraced or intuitive relationship 
to illegal exporn, pursuing information on this topic would raise civil rights 2nd privacy con- 
cerns. EnqAoyees are likely co find inquiries about country of birth to be offensive. 

ln this regard, cornpanies today are expected co have a diverse 2nd coliaborative work- 
force. As is, the deemed export  rule creates a segregated environment. causing foreign national 
employees to feel unwelcome 2nd arnwanted. Making application of the rule contingent an indi- 
viduals' councry of birth could exacerbate these problems subsantially. It is one thing to dis- 
criminate againrt an individual because he or she is a Canadian citizen. Although srill afcen 
viewed as obnoxious and irrational, citizenship or residency has a technical character that 
sosnetirnes ameliorates negative reactions. lt is quite another thing io discriminate based on 
the fact that the employee happens to have been born in Ismel. This is hr more personal and 
reflective of the type of invidious discrimination that the United States and other countries have 
worked so hard to e h i r m e w  The unhirriess and attendant divisive in-rpacc would be considera- 
bly more acute. This ia another change t h a t  would Iikely be sufficiently disruptive materially to 
increase incentives to locate research activities oversms. 

SEN$ recornmends th2c the Commerce Department noc  irnplement this recommenda- 
tiort and, rather, recurn EAR treatnieiit of domestic informatian cransfers to i t s  smte before the 
1984 deemed export srurendmene' 
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The BjS proposes to revise an answer eo an illustrative question set forth in the EAR to 
provide $kat a foreign national student's panisipacion in fundamenmal research could entail the 
need for a deemed export license if the sujdent receives use tect~nobgy associated with con- 
trolled equipment:. As described above in Section I t ) ,  ir would be far more productive for the 
B 6  tu describe the likelihood that any such use technolog), would be cwered by tke publicly 
available exemptior? to EAR coverage. 

in addicion, the BIS proposes to edit another EAR questionianswer to specify that  if a 
gouernment vponsur of research ianpases restrictions or3 pubiicatior~ of resear& results those 
results would not be covered by the fwdameneal research exemption. Bn SEMi's view, this 
change would be unnecessary to preservation of U S .  security interests and would need!ess!y 
motivate universities to forego govcrnmenc research suppar~. 

Generally, SEMl wges the  Commerce Beprtretlaenlt co reevaluate the deemed cxgors 
rule with respect cu its rationale and ia inylications. ejince its incroductian 1 I years ago, the 
deemed export rule has created a complex set of restrictions for technabgy transfers even 
though the priar system worked well, Implemencatiori of the OlG report's recommendations 
would further extend the breadth of the  deemed export rule. As SEMI believes the current 
rule is  misguided, expansion of the deemed export rule is distinctly inadvisable. 

WitIi respect to specific OiG recosnmentiatiors: 



Mar~hew S. Borman 
lune 27,2005 
Page 9 

e ‘The revision to the “use” definition should not change the commonly understood mean- 
ing of the word in relation to exporc-controlled tecl~nology, 

e The OIG reparc has failed to cake into account the urilicy of the  publicly available ex- 
emprian in the transfer of rase technology. ‘The Commerce Department should con- 
cinue to recognize and highlight the applicability of this exemption. 

98 The Cosrrmerce Department should not implement a country-of-birch criterion ~ Q P -  ap- 
plication of the deemed export rule. 

81 The Commerce Depanment should nor revise the EAR questionlanswer to sme that 
restricted governmcnr-sponsored research would be disqualified under the fundamental 
research exemption. 

Please do not hesitate to contact me if SEMI car) clarify or supplement the foregoing. 

Sincerely, 

Victoria F). Hadfield 
President, SEMI North America 



X>ear Mr. Lopes. 

{voice) 765-494-6840 

(fax> 765-496-25 89 



Dear Mr. Lopes: 

‘B’his letter responds to the tailvarrce Notice of Proposed Rrriemaking !.ANPR:) published in thtt 
Federal Register on March 28,2005 (BiK 0694-PxD29j asking for conimcnts on h e  recent 
recnnxmencfatic>trs of the Departnient of Coinnicrrce Inspector Oerierai (1C) with regard IC:, 
“deemed exports” in the cuistext of university furtrbarnental research. 

As one of the nation’s xrmjjor research intensive institutions of higher education and Indiana’s 
1,and Grant University, Purdue Zlniversity is comnmitkd to sustaining and growing the scientific 
arid engineering foundailion for E.S, tcchiaological leadership and ccsrripeeitiveness. W e  believe 
that success in this averall mission is critical to ensuring the nation’s security. Like other 
inst itutlons of higher education, we seek to ac.coniplislr this goal through integrated discovery, 
learning and engagerrmi acti.vixies, Key te? the success ofthis sirateg); is the nralniena~ncc of an 
open and collaharative e n ~ i r o ~ ~ r n e ~ ~ t  supp~x-thg research and t.be excl~ange of infomiation arid 
techaology. Foreign-horn sh&!isis atid scholars have and continue to play ;B ce~itral rde  in the 
 if^ e i ~ p r ~ ~ .  11t. ~ t f  xxw ~ I K W  ledge ;ind re g11 I arly cc>ntr:rib\lte 
During the Fall 2004-05 scinescer, 4,92 t intematioiial students representing I28 countries were 
enrutlcd at Purdue University, During the same scmester, 5.7% of tenured and tenure-track 
hculty and 39.2% of mn-tenure-track faculty and lecturers were intemizatistnal scholars. T4ie 
inclusian of these scholars arid studcrats as active pwticipatrts in discovery, learning arid 
errgsgetnent projects i s  critical to Pul-due‘s, Indiana‘s and thc nat.ioti‘s le;tdersfijp and 
i;cj~ly?etitiVelX,ss. 

maj t e ~  hnologk al ~ 3 . i  WS. 
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We understand the national need to segregate and protect cerfairi key technologies through 
control of' exports and deemed exports. Clearly, rrianaging an appropriate balance between open 
jnvcstigatiori arid instruction in fimdarnental science and engineering, and segregation and 
prntection of {he most critical actvanccd technologies is the objective we seek to acconqdisla. 
I-iawever, wc do not believe that the proposed changes io h e  Export Adminlsstratiori Replatinns 
( E M j  and their aeconipanying FAQs will contribute to ackievirig this desired balance, 

Frjjlowing are specific comments on the changes pruposed in the M a ~ h  28, 2005 ANPR, 

I .  Definition of "1Jsc" Technology. The Depai~.incrat of Commerce pxcpsses to change 
"arjd" to " ~ r "  in the definition of "use'' in EAR Sec?. 7 7 2 .  I .  

It i s  om understanding that the intention. in prsrrposing this seemingly minor change in wzrcfing is 
to clarify what i s  controlled as a deemed export, and not to modify the crjntrols under tke 
regulations for i ise of tcchnulogy. We agree that clarification is needed in the definitimi of what 
i s  controlIed, but we [eel strairgly that the proposed change misses the mark in prnviding %.his 
clarif-ication. l h e  intent of the ccsncept of "iisc technology" is not clear today, and wuuid remain 
unclear if t.hc proposed minor change were to be imple~rzerited. 

During ntmiercSus public rr~eetings and presentations by Bureau of indtistry arid Security (M%Sj 
staff following thc parblicrtZion afthe ANPR, it appeared that BIS wished to make clear tcr the 
regulated cornntiiiiity that wkat is controlled tinder the EAR HS generaliy not access to or simple 
"use" of eytiipment, for example, to make a measurement. Rather, ivhen "use xechzno!ogy" is 
controlled, it is the trmsfer o f  sufficierrt embling technnlogy coircerrring the equipment t.o make. 
the eqardpeni perform to n m 5 m r n  speciticatlons or stmdards of nptinial perfwmancel or to 
ailow om to "reverse engineex': the eqtiipimcnt, that is controllied. Bf indeed, this is the intent csf 
-the regulation, srmply changing "and" to " c x "  in thc definition will not provide this clarifkatiora. 
The unfortunate tise of the term "opcr.ration" as the lead hfesc~ptos in the current defiiijtion: whlch 
wouid riot change urider the proposed revkion, leads even the niost sophisticated reader to a very 
different conc!a3sion. 

Further, it appears from verbal coniinents and interpretatjun by HBS staff dririisg these same 
pbrblic presentatioris that a key in the identification of whether tec,hnology is regulated is whether 
ilie technology i s  already in the public domain. Thus, if the equipment is freely available for sale 

c m  be found iri B mariual or other piiblication frcely avrtiiable frcm a public source or available 
kx pirrchiase without constraint, then transfer of the technology is not regril.ated. Chi the other 
~GSK& if this enahIing tcchncslogy is proprietq and only available under linxititrg terms of a 
confkkrrtiality agrement or Iicense, then the technology may be regulated. tlnwever, this key 
criterion i s  not sufficiently explicit in ilte cuacnt regulations or accompanyirig FA@. 

to the public, and enabling techrinlogy allowing opiirriaI perfclnnalice of a piece of equiplnena 



What wotild lx very niuch rrxore helpful in clarifying the Intent ofthe EAR to the regulated 
ccsmnmnity are additional published fixnial nates or FA@ addressing issues like those identikd 
above. While i t  is vers helpfill to have BdS staffpr~vide these clariticatioiis irr public verbal 
staterrmiis or in a d v i s q  opinion letters, i t  wouId be much mc?re desirabIe to state them 
explicitly in  published addenda to the EAR themselves. Clearly, BTS staff and their prevailing 
interpretations clmangc. Absent dehitive published clarifications, university adn~inlstration will 
be forced to assume the more c{xzservative interpreraiion. Implementation of  these conservative 
Interpretations can only result in unitesirable and urriniended restririctirm on the participation of 
foreigzs stitdents arid scholars, increasing daniagc tu the open discc>very and learning 
eixvironment, and hami to the vigor and productivity rrrf the U.S. academic research enterprise. 

2. IJse ofa  Foreign NationaI's Country of WInh as Criteriora for Deemed Export 1. icetase 
Requirernrn i .  

We irndersiand the uncfer'lying rationale for the propc~sed changed from country of citizenship to 
country of bir~li as the criterion for ifeteriniitjng e;upo~t license requirements. However, our 
experience with frsreign students and scholars suggests strorigIy that adoption and 
imptenientatioir of this change would result in n i a ~ y  more lirnnccessary and unintended delays in 
resea.rch and irzstiuction, and unintended discriminntirm against Innoceni fbreign individ.uals, 
than increased natinnd security. We reach this conclusion for two reasoI1s. 

First, it i s  not at all uiiccmiirm for individuals to be born in a country not because oftlrelr 
parents' allegiance to that cauniry, but rather due to a coiracidence of their parents' current 
employment or assignment. For example, a parent employed by a multi-national firrn or engaged 
in foreign sewice jdiplumaric or militaryj for their ~ W T K  country (co~ntry oftme allegiance) 
may be Iiving In another county ut the time nf birth of a child. Shortly thereafter: the parent's 
assignment may clznngc to another ctxmtr-y or ihe f m i l y  may return home. W e  have experiericed 
numerous examples o f  stlirQents who were born in  ne country only to returra to their parents' 
country of citizenship arid allegiance aAer only a few inontias or years. There arc nunierous other 
circi,unstaiaces that may resuik in a person's ccsuiztry crf birth not being a reflecxCon of their counlry 
of allegiance. For ex.anxple, a person may have escaped their countsg: o f  birth Lo avoid 
persecution or moved to anothcr eorintry to obtain freedoms or take advantage of opportunities 
not a.vaiiable in their wuntry of' hinli or charged countr-ies to avoid strang rcl igious laws 
inconsistent with the religion ofthe family. In these situations: an individual's allegiance is 
generally stronger to their ndopted country than tc9 their c6j1rimtry ofbir?kr. 11s the current global 
erivirolsinent is riot reasonable to ~ S S U M I C  that a ~NSOII 'S  c ~ u n t ~  C P ~  hi&. is the same as their 
cauntrg: of allegiarace. 

Second, it semis  reascmable to cx.pect that the background checks that axe currently cc?nductcd hy 
the Departrnciit of State as a component of?hc visa applicatiori process for foreign psrson who 
wish to vis i t  thc U.S. would be much more extensive arid thorough than the process that any 
university corilif implenient in the review o f  applications frmr foreign srudents and sctrolars. For 

university ti? attempt to duplicate these background checks would be undesirable and 
mnecrssasiIy cosily. If a fcmign student or sdiolar is granred the appropriate visa ifor the 



3, Claril1cath.m of Supplemental Questions and Answers on Govcnrrnent Sponsored 
research and Fundamental Rescar&. 
(3.)  Question A(4) iia Supplernent 1 tn Part 7.34. 

While we agree that the change to the answer to @!nestlorr A(4j suggested hy the Department of 

to the regulated commxr:nity if Ccsmmerce also provided aitditiorial exallnples to help ta c la~i f~{  the 
r". q3onse.  
For example, ime such clarificatim might indicate the possibility that an overall project wi ih 
paihlication review and approval restrictions impcssed by a federal sponsor mi&t be divided into 
cnmponents. Some af the coinponent subprojects rniptit retain publication restrictions and 
require an export pennit fcsr participation by a foreign person. However, a portion ofthit overall 
pro-ject that cod$ be isolated might not require pubIicatiori restriction and nwuldf qualifjf as 
furidarnerntal research in w%aich a fore@ person could participate without an export pemit. 

C:r:rmme.rce seen15 consistent with Section 734.1 1 of the EAR, we l2etie.ie that it woarld be helpfill 

(ha Question D(I j in Supplement 1 to Part 734. 

The revised wording prq3cssed by Conimerce is unclear and hails to clarify the regulation. Our 
c r m m e d s  to this proposal are related to the concerns expressed in cominents to the proposed 
change in the dehitinn o f  "use" above. We join with the Cauiscil un Governmental Ritlations in 
disagreeing "with the EG's premise that the products of fundamental academic research and the 
process for obtaining h e  research results are separate and distinct. "The use 01 equipnzmt and the 
conveyarm of techtrology un h ~ w  tu use equiprnent are imeparable in academic research, The 
only reasonable interpretation of -the fimdaizrental research provision in the Export 
Adininistratiun Regulatfioiis (EAR) is that it m i s t  include the riglit for fcsreign students and 
researchen to use, alter, and create, and to receive infomation on how to use, alter and create, 
controlled cqu ipment while conducting fu'undamentai research." The EAR currently exempts 
fiindamentd research from export Iiceizsing req~airenncnts, arid it has heen assumed based on the 
wtsrciing rrf existing questions and answers accrrrmpanying the EAR, that use o f  equipment and 
asstxiated techraologies - 01henv8sc sub.ject to export coritruls - was also exempt so long as it 
was required tcs perfcum such fundailnental research. Any other intepretaiion wc?uJd appear to 
contlict witla the intent of the fuiadarnental research exemption and the intent of Naiionrrl Seciirity 
Decision li.)irective 189 mSDD 189). 

A s  was mentioned above, a major component of our t'onceiiz may be alleviated if the meaning of 
"use" is signifircaantly clarified. If as B E  stdf  appeared tu s ~ e .  in public trxeetings since the 
priblication of tbe ANPR, physical access to and operation of controlled equipment (for example: 
to rmke measurements) irk the course of furrdamental research is not controlled, this sho~ild be 
made clear. However, to accornplish the goals of fundamental research, it may also be necessary 
to alter or create improved e q u i p m i  that may otherwise he controlled. 'To alter, create or 
irnprwe equipment, one must understand tmw and why it functions to current speciiications. if' 



the tcchnolog): required io understand current optimal functiori is availd$c either freely or for 
pim3tnse {not proprjeta.ry and riot requiring a user licensej, and the lnient ofthe project is to 
pxiblish freely the r e d s  of the research, no expor~ permit should be required for participation by 
a hreign staident or scholar. 

Similar issues are assixiated with instrwtion on technology and the function of equipment in 
formiii coixrses. Xi is critical that, in courses, students learn to use and are able to use equipment, 
and receive instruction on eqiipntent perftjrmance arid calibration in order for them to correctly 
selcct appropriate eqriip~rerrt for a specific fuiure purpose and t o  interpret resulis obtained .from 
the equipmenl. 

ITI general, the equipment in question is readily available on the open market. Technical 
information aheut the equipment i s  germally not proprietary and is available to for& * air p ersc?ns 
from sources oritsidc the university without the need fix a license. CrmtrolIing access tn this type 
nf c q ~ a i p ~ ~ ~ i t  by Pixrduc's foreign students and scholars would be extremely disniptive to the 
(?pen research and instructional errviroclaiment without sig,nificant benefit to national secmity. 

In additioo to the,se commierrts, we agree with a id  endorse the conmenis submitted by the 
Association af hrnerican I.!niversilties (AAIJ) and the Council on GcrvemriientaI Rc'iatims 
(CQGR), and the discussion and recommendations on export controls in the White Payer oti 
Security Controls on Scieriiific Bnformatiorr and the Chxiuct of Scientific Research submitted by 
the Center for Stratcgic arid International Studies (CSBS). 

%$:e jairi these associations a.nd oilier institutioras of higher education in recommending that the 
Depaflnz e nt of 4: otnm erc e: 

t , Reconsider and nai accept the E ' s  interpretation of the scope of the furIdamental 
research exclusirrrn from expnrt corztrofs. 

2. Clarify the Export .Administration Regcrlations in a nrirnber of ways that would help 
establish clearer compliance staridads and facilitate university conapliltrice. 

3.  Seek t o  f ~ s t c r  a corithnuing high level dialogue anzong stakeholders hoth within the 
g ~ ~ e ~ i ~ n e n t  and tlae regulated communities focused on developing an improved overall 
srrategy io achieve the ciesired balance between suslainhg ,and growing a robust scientific 
and engiizcering technology base arid e~isuring the nation's security. 

Thank yoPl for h e  opportunity fo respond lo the Advanced Notice of l'roprrsed M.ILlelnaking. 

Sincere1 y. 



Please find attached 3 canimeirt ietter, 



June 27.2005 
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Again. i. appreciate rhe opportrrnity to have providcd coi~inents an this matter. 

Si acerely yours, 

Donald F. Bocsch 
President 





MSC OGC 
New Mexico State tlniuersiiy 
P.0. Box 3 o m  
Las Cruces, NM 88003-80i35 
Telephone: j505) 646-2074 
Fax: (505) 646-2020 
E-mail: nfernand@nrr:sta.edu 

June 27, 2005 



that crmently effective Export cadminisi,~~itjr,n ReguXati~ns (EAR) be revised or c h i  fied 
to require (i) timat "'deernixi exports" o f  any fixm of "use tecfinology" assc:,ciated with 
controlicd equiprrrent be stahject to EAR restriciikm, evexi when suck equipment I s  or wii I 
be iif.ilized to cnraduct exempt "f~indamenkd research'?; and (ii! .that "foreign persolis?' to 
whom deeaned exports o f  tecluioli~gy may not be made in the absence of a license be 
identified by refererice ti> their pkice of birth rather then their cunent citizenship or 
penlaanent residency. 'T'he NOPM asks fix connrnenis on these proposed regulatory 
chaxmges plus some additional related cilarifications of the EAR, 

Nh.4SIJ is a corrqmhensive institution nf higher education dedicated to teaching, research 
and service at. both the ur&xgradtaate and graduate levels. Xi is New Mexico's land grant 
university, and is ranked by the Camegie F t ~ ~ i d a t i o n  as "Researcl.~-i.lxtensive", the top 
category of research universities. XklS1.1 has a stabstrrnii.al research presence and has 
lung been involved with national laborattaries, military research organizations, and federal 
agencies - such as the XSepartment of IM'ense that engage in sensitive research programs. 
Fcrr this reason, NMSU is appreciative o f  the rreed to regulate technologies that a.Rect 
mttional security. Most of iire scierit.i.tic and engineering research conducted at NMSU, 
iiowwet'~, is at the basic, fundmental Bevel and is "open?' in nature, conducted in open 
laboratories, intcnditd to be "peer-revie~lied," rmem k.p be shared broadly in .the affected 
academic comirrunities? and destined ultimately to becoine ptrblic inhmarion. 

LiLe many universities, M-R1[SU has taken sieps dming the past several years, &rough. 
-training presentations sirrd compliranice pri3grams, to increase awareness of export contrtrtrl 
reqarirements aino~\g research Ficu1t.y and adaninistratim Beyond itacreasinsg awareness, 
XMSU's appr~aclz to export. ccmtrol compliance has been relatively simple arid 
stsaigi~tforw~ird. Its ot~jective has been to eEec.tively scree11 research propcxAs that miglst 
fall within the scape of the EAR or TTAR (I~item&md 'Trajic in Arms Regula?.ioni) to 
ensure, to the greatest extent possible, that they properly fall within the scope of the 
"ftmdaniental research"' or "teaclzing" exemptions to thc)se reg-ulaticms. 

If a prrriicrrlar prc$xt. crmsists of basic 0% applied research in scienoe or engineering, and 
if no cctnstrairits on publicat.ic?n and !io security or other access or dissemination 
restrictions have been ii~iposed on i t  1.y the t e r m  of -the app!icible grant or contract, then 
it is considered to be exempt fion~ deemed licensi~~g requirements under the EAR or 
X'TAR. I f7 or1 the other ha~i,d, a proposal daes involve developmental or proprietary 
research, or if it is classified or subject to ol.her access os dissemimtion restrictions 
( irlc I udhg pt?Xi c ti ti011 restrictions, apprisva I (3 r" fctreign national s, etc j, .I"d h4 X I '  5 s o 1 ~ t . i ~  , 
XTI the eveni i t  is unable to obtain sponsor rrgreemcnt to renzwe the probkrnatk 
restricthi:;, has either bceis tu decline to eng,age in the research, or to reinove i t  to a 
secure facility on canipus (c.g., "RfSU's Physical Scierce Laboratory) and, if required, 



to pursue the requisite l i~ens ing .~  N-MS.I.I, however, has m l y  rarely rmdertakean research 
activities that have required export licensing. 

111 tire university csmtext, the provkion of  technical "use" irafc}rmation tin t ~ p i p . ~ \ e ~ t t  
wilized t.o conduct ftimdi-lmentai research has custsmarily Oeen perceived as either beyond 
the scope of expoez coiitrol regulations or as .fA.[ling within the ftindalmerital research DT 

teachirig exernptions arid thus riot subjject to deemed export restrictions. By relying QEP 

these ex.cnipticzns, universities have largely avoided having to deal with the complexities 
i ~ o l ~ d  in the C~nimerce C h t r ~ l  L i s t  (CX:!.,) ~%aSsiikation and deenled expo13 l i ~ n s i ~ g  
processes. 'X'his i s  hecause the exemption approach allows even non-technical pe~sonnel 
to categorize most research proposals as either sutPjec,t to, or exempt h m ,  deemed export 
controls by refereace to -I-)uDXicatit3b-,n rights or Q ~ F  contmct~al restrictions, with the resu1.t 
itiat. technical det.eminat.ions frequently do not have to be addressed at all, specific 
foreign nationals and the extent of their invalvernent in a 13art.icuiar project do not have to 
be identifiedy and no licensing is required. 

Ajlthough s ~ e d  as 8 nimcw definitional issue, the "'use teehn.tAogy" cla.rificat:ion 
represents a mejor attempt to up" the Bicensi.ng exemptions availalde far 
academic research in order to bring additional categories of technology transfer imder -the 
federal licensing rrm1;Prella. Xt remains ti7 be seen ifmore licensing and better security will 
he kfae result i f  the p~oposal is implemented. At this jwactaare, it see%zrs much ~nme  ce&& 
that the effcct of the proposal will be the imposition of' a substantial new compliance 
I>urden on universities, a great deal af  conhsion axxi distmction, and huge disparities 
armcsrmg universities in how equipment and information pertainkg to equipment is 
classitied and treated. 

3 



knnwledge of the vast array of arcane categnries of technology covered by the EAR and 
BTI ;iwarrness of product design, ntanufwturing techniques, design parameters, and U .S, 
and foreign c m t e n i  0.f specific equipment items. Although CXI., classification is tontinely 
undertaken by equipment manrafacturers and d.istributim for ptuyoses of exp~rt ticeiising, 
it is not a cask that is normally imdemken by doniestic equipment piischasers, xwr is 
classification or export control infbnriatior-s riornially furnished to such purchasers by 
nianufikcturers. It i s  clear, given the technicality and specifici.?.y of the EXXN criteria, that 
this is isot a  ask that can be acccmplished by noi~-techical persoranel sucli as property 
managers or research administrators, or even irr naaray instances by university research 
faculty and staff’, who mag: have experiise in the tcchriiques and theory OB‘ using specific, 
equiptrierst., but l ink  experience with prctduet design and mamhcttrre, Thus, even the 
basic task of identifying, though the classificaticm process, which eq~iigment possessed 
by the uiiiversiif i s  included on the 4 X X  wmald appear to be daunting, particularly when 
a large inventory of equipment nccumislated over many years and residing in a diPrersi?.y 
of laboratories and other facilities i s  at issue. 

.. . 1 hest: definitions are broadly and iniprecisely M T ~ ~ C B ,  and wil.1 undoubtedly cause 
confission. 
particularly technical and is likely to be commonly k.rruwn? even if in ii giveii instamx it 
m a y  not be public in the sense of being pnbl.istzed. Info8”nration that infimns the 
equipment user to p[ug in -the power cord* push the o n h 8  switch, insert a slide, or 
perkmi a particular keystroke are scone siniple examples. At a scmxwhat higher level i s  
infixmation that educat.es the etpipmsnt user on isperating techniques and prameters, 
without discXosing design infomiation w how the equ-ipmen-t actually ~ m k s .  It seems 
unlikely that bask operative ir~stn~ictions such as these couM be perceived as 
“technology?’, e v m  though they seem to faall within the literal dehition of “‘operation,’’ 
an uinbigtaity that is perhaps underscored by the fact that the I 3 W .  has bee11 interpreted as 
ncrt prohibiting a fweign n.atianal from actually using controlled eqrripment, ust, receiving 

For exlrlrr\pte, n1uch infi3matic.m on the “‘operat.io”’ of equipralerat. is amt 
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A related ccincern with the “use‘5 defirnitisii is that it d i m  not adeyriately ac,cornmocXate 
Legjlirrrate e&acationa\ objecii.ves, and xhe rela$.i.ionsliip bet~eeri  education and research. 
Sttrclents must learn io do research, and TIIUS~ have reserirrch experience, if they are tcj be 
adequately educated, and m e m h  necessarily iriwlves the proper and skillfill we of 
equipment. If a fbreign graduate strdenxp for example, is not sllowed wcess to 
irzfoniiation niecessary ts understarid the operating theory ~f a particular iizstmment, and 
how the instrunm2t aiust be set. up, calibrated? ~r ad-justed to accomplish a desired 
operation? then he or she is net being adequately educated. If Aii~erican. universities 
cannot provide research skills tu their students, including eryuipment-related skills: they 
lnave no business admitting them to their educational programs in the first instance, It 
seerns implausible ihat the intent of the access restrictions on “use” information: as 
proposed kere, wodd be tct bar certain foreign natio~ids ‘rsm acquiring equipment- 
related research skills and experience in cnnnec,iion with a degree projgarn which they 
have been allotved ta pimw, but that is the resnilt if certain students are prohibiied f~om 
having access to nan-public ia-ifcsrniatiorz on equipment ”operation,” even when the 
infor-rnation in question is 1 irnited io instmctioris necessary to allow ihe equipment to be 
o,pe-ra~ecI in an iiifcirnied, shillfd inanner. Licensing, with its attendant disincentives, 
uncertainties, arid defays? is not the appropriate respxmse to ihis concern. 

I:>evelop and nnaintain lists o f  controlled material and equipment categoxies, 
with corresponding E)C:CN’s, that are cornninnly found, occasionally fimnd, 
and rarely fcmrnd in research iaborabories; 
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13.cItde frtm thc CCI, equipment purchased without rcstrictioan as used 
c:quil>rnent. 

De"rne or explain restrictions on '"eerned expvrQs" of technology in terms of the 
objectives of the restriction. For  example, i C  &e objective of restricting the 
disclos~rre of technical ini,rrnation on a prod~~ct is to prevent the reverse 
engineering of  the product, or to frustrate the ~iulatation o f  licensing requirements, 
or to pron~ote scme other objective, the regu[at.ory definitions shi>dd so state. 

B Define  US^" technology in a ananrier that rrllluws lieyitimate educational ob.jectives 
to bc met, iiicluding access to in.fimnaki.on necessary for the ia~ormed utilization. 
of researoh equipment by hreiyn rsatirsnals as part of a degree progrim involving 
t.he stkaia.mctni of research skills arid experience. 



Thc proposaf imposes an additional level of scruiiny and discriiriiriation on foreign 
persons involved in uniwrsi6y research: arid iricrmses the B?urberi of complying with 
export ccirltriil ri~yirements since it requires n i w  ii1fi3rn?atic?n on foreign researchers 
{pl,ax of birth, in additjan to current citi nship) that may not nrmially be availabk. In 

narrower and more appropriate methods to identify fcmign persons ivliose c,urrent 
nationality, or dual nationality status, might mask a legitimate export concem. 

addition, tlie proposal is excessively broad in i t s  application: and fail s lo consider 

I:.becatw most of the research condiicied at NMSU is covered by the fundzmenbai 
research exemption, 3-MSBJ rarely has had occasion in the past to inquire into the 
nationality of fbrei.gn perscms engaged in research for export contml puposes, If the 
prciposed regulatory ciarifkation c ~ ~ ~ e . ~ ~ i i n g  “use techrinlogy” is adopted, co~~cems abaut 
a fcmigrr researcher’s nationality (or place of bi&) G.11 undoubtedly i~crease, and more 
personal in.fimnatiors about iiidividuals engaged in research will h a a ~  to be obtained. 
Althugta the administrative burden of‘ doing this may be maaageable? la greater concern 
is the adverse impact on open research and c~lfegiality in general, and the effect on 
noiidiscri~~slinatioi~ policies that universities general.ly promote. If the referenee p i n t  for 
deemed export restrictions is changed f ~ ~ m  nationaHity to glace of birth, the impact of 
cai~iylian~e will be sig,nif’icantly personalized, and thw even sliare prone to perceptions of 
eliscrimination and division .among research persosurd, be~ausi: ir~ibmation i3n bii-thphce 
may only be ascertainable by asking .the affected persons for it, as opposed to infimnation 
on riatiisnalif.yl which is contained ill uiriversity reci!rds and is general By perceived as 
more i>ffkiaI and less personal in nature. 

It is diTfic.uXt to rationalize h e  intwsiveness of requiring disolosiue of personal 
information srrclz as place of birth when .the infomatian i s  largely grat~iitous arid of 
liri$ted utility f x  e x p m  cwitrrnll compliance. Using &e broad bmsli of birthyslace as the 
criteria for deemed export restrictinns overlooks the legitjniacy of naturalization a i d  
pennment residency in. c,otant~ies oth.er than the U 3. and igriores situations wlie.re foreign 
birth docs not a k t  citizenship. This seem to be such an overreach wiier so many 
diRerent circumstances that It i s  little more than capricious. For ex.mq.de, the proposal 
wo-ukj treat a Canadian citizen bom in China of Canadian parcnts as Chinese rather t t m  
CanacBiarr. 
United States as an ex.enipk lJ,S. person, but m e  who sbtaim permanen.t residency in 
Canada QI’ the 1.hited Kingduni as a non-exempt Iranian. In contrast, it wou8d treat a 
natirral born Canadian or a person horn in Great E3rittrin -who establishes permrnent 
residency j i i  h a  as either Canadian or British rather than Iranian, and thus riot subject to 
export restrictions to Iran. It would treat. a person wlm ernig,ra.ted tc, bLj-emiany from India 
as a child, who subsequently obiained @ernm? citizenship, m s  educated in Gemiaiiy, 
married a (:lerxnan spoiise, and whnse native language is b;ennan, as Indian rather than 
Clennm, Lhird-world rather than N,4‘R3, am1 export resiricted uiidcr many circumstances 
rather than unrestricted. 

It -st.onlb tnmt ax1 Xrunim citizen who obtains pemianeiit resider\c,y in the 

Certainly, current citizenship or pel-lriarient residerrc); does not reveal all that might be 
revealed d m u t  a paizictrlar individual? hut. neither does p l x e  o f  birth. TSn balance, given 
the comrnitnmit and investment that is necessary Tbr rr rim-citizen to obtain cit.izenship or 

http://ex.mq.de


pemianent residency, as oppsed tct the immutabi1ity i!f birthplace and natural. 
citizensf\ip, thc imre rational c.hoice as the reference for export restrictions would seem 
to be the citizerrship o r  residency chosen purposively by aa individual rather than actual 
ctr imputed natirxulity rcsultiag simply from place of birth, If there is ret'ii.si?n to believe 
in specific instalices that pl.ace of birth might be a better reference for deemed export 
restric&xis than cirsrent citizenship, ihis should not be a matter that is lcfi tct uiliversities 
to sort ou-t. Rdtirer, this kind ~f d e t c r ~ ~ ~ i ~ ~ a ~ i o ~ >  shvuld be made in the context of ihe visa 
pritccss that applies to every foreign visitor and student, where background checks can be 
acccrmplished and a range of relevant infcmmtion going beyond mere birthplace can he 
gathered, Tluough this process, visa qualilicabions can be speciGed which iragose 
resirictions a i  the affected foreign persc.m's access to techxiology in the research cmitext. 
111 general, firwever, abseiit such qualifications, the reference specified by the EAR for 
deemed export restriction.s should continue to be current citizenship or permanent 
residency rather ihan place of birth. 

Respectfully submitted, 
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G E  

- ::E welcomes the UppoCtunity fa cammerit. on this r!slice and appreciates @Is's efforts to include 
stukeholder input in its rulernaking process. GE snppor-ts @IS'S er'iur-ts to cievelop ceguluticns that help 
prevent teirorism a d  the proliferatiofi of weapzris of mass bestnidion through u souc.d system of 
&fxtive export contrcls. W&hctlt questizn, the li.5. Government has GI strurig interest in preventing 
terrorists ond rogue slates fram acquiring valuable i.!.S. technolzgia that ore subject to export 
cot1trurls. 

For the rxwms expluirted below, huwetier. GE urges BIS not tc use u foreign notioxil's country of birth 
as CI u-iterion fa; deemed expert licensing requirements os described in the Advance Notice ithe 
"Proposal"). 8 u r  cornrnents fucus on &E's pmtecticm of technnlng y, the ndditional cmts arid burdens 
associated with the Prc;soscl und that the Przposal does nc.t appear to provide ony greater protection 
regcrrdIng the relerlse of technology. We reqxctfullg reqxst that BIS give careful consicfemfior:: io our 
currimentss; arid if wcessacy, consider crltrrnotives ti: the Proposal, including interrml screenirig and 
ci>i%ds p rogrtuir\s. 

A:; C'I ca!npuriy dedicuted tct technology lendership, as ~ ~ 3 1  11s worldwide operati& and  salr.5, cfi of 
GE's diverse busmesses dea! ;&!-I some furm of export controk. G i i r  businesses ure involved with 



Giveri the si2e crrrd diversity of cur opei'ations, urd o s  cornrnitment t~ camplisnce, GE is a key 
stakeholder irr expoit control Issues. 

Uusinesses that rely on technological differentiation must protect their inteilectuai property to excel i r ~  
the mmket. GE, thus. has a powerhi( interest in protecting its tec;hnaiogy that is h th  broader and 
deeper than the legal requirements - extending both to U.S. persons and technologies that are not 
subject to export conrruls. GE businesses take great. care ir: selecting our emp\ogees, contractors and 
partners, including those that are L1.S. persuns, thrrsugh dire diiigerrce r:nd background checks. 
Businesses exercise even greater care and scrutiny wtien the employee, contractor tx partner is 
granted accec35 to proprietary technology, iriclilditig tech nicol information suk$xt to export cctntruls. 
Before ollowirig an en-tployee access lo Q val'uable trodc secret, GE corisiders factors such as 
trustwor?,hiness, reputcltion and long-term carnmitrrrent to the company. ( ;E  also requires strin yefit 
confidentiality and nor?-disclosure agreemei-~is, in additior! to conditioning etnptoyment a;id benefits 
on adherence to corporate csrnpliance pdtcies. 'These measLires are asenfioi to protecting our 
innovatisiris ond GUT reputation, our most vcrlaable assets. 

For comparxes like GE. iherefore, the legcrl reqairernent ic; comply with the current deemed export rule 
rrrerely adds tlln rsdditional layer to the pre-existing cortimercld incentives. Unfomnately the legnl 
requirerrients cften involve additional steps, beyond the stringmt screening and access contr5J 
mechanisms we atreudy employ. Accordingig, this ndditiunnl layer poses co-omplionce costs. Even for 
a xqhisticoted cxpc>rtei-, with exceptionai compliorice procm capabilities like <;E, it vas challenging 
la  huiki rnanagernertt of these requirements into our st~sterns. At  r! minimum, deemed export 
carnpiiance require.,: 



o d e s i g n i ~ ~ .  itriplmenting. and tipdating training on the issues unique t c j  iqal  compiiance for 
leg=\, engineerirrg, logistics, haman resr3urces. security and cther gwsonnel; 

o recurdkeeping; and 
o devotiriy significant personnei ofid other reCicwc;es to enxm cornpliorice  wit:^ the legal 

requirernents. 

Deenied export cornpliunce &a raises csmpkx issi.ies i r ~  terms crf collaboration arid relationship 
rnunogerwrit with 1J.S. and interf>a%icjnai partners. Projects, desk and joint ve~tures often require 
cidditional resources. understanding and pulience in order to manage deerrwd export issues. 

Conservatively, we estirrraie that GE's dedicated team of trade ccntrols campliarxe criJ.orneys, leaders 
ond specialists spend at least 90% of their time and reso;1rces managing issues related to deemed 
exports. And ih@se chaIlenges persist with a regirrie thot &vas initially prornulguted more than ter! 
p a i s  a g ~  and has !argely rernainecf stable. 

Potential impact af the Paasporcri 
G E  bLisinesses would face significant costs and complexities if 81s adopted the Pmposol to use o 
foreign national's county of birth as the criterion for determining deemed expm license 
requirernents, rather than the existing rule !ha?. bases license determinaeion en the last acquired 
country of citizenship or permanent residence. A rule based on country of birth VJCjuid be pnrticulariy 
troubtirig nnci difficult to manage giver? !he potential issues with doeurnentation. The costs arid 
complexities would be sirriilar if EiiS were irrstead ?.e adopt i3 rule basing the deerned export, licerse 
cdetermination scrlely E-I the country of citizenship idisregarding permanent residency!, or en a ''most 
restrictive" basis, which V J O U ~ ~  require expcrters to oppSy for CI license if any cf the countries of 
permanent residence or citizenship that a?? ir!dividuai possessed were ficense-required jurisdictions. 

G f  gathered data from u small subset of its operations to estimate how the Frcsposnl wuuid affect our 
busir!esses. Thus, these data do rrct cover the full potential irrrpact of the change on GE's ciirrer:t II 
cperating busitier-ses and corporote functiorrs. Our data faocus on the poteritial impact of the Proposal 
<xi ernpioyees currently bused in the United States, arid therehe. also underestimate the impact bg 
omitting complitrnce ~ o s t s  ~ssocioted witti non-empiogees, such as conwitants, contractors ond 
business pcirtners who rnay require access PJ expri-r-cntrulled technolog y. Our data aiso do not 
otlerript to quantify the substaniiuf costs GE businesses MOJTI fuce in deemed reexport compliance. 

$ne surveyed GE operation emyl'oys more than 1,500 emp!eyees in the United States, 1S?h ofwharn 
are "norr-U.S. persax." Related to its core missinn cd technological inriovatiori, this aperotion tius 
expagded intcr more work subject to expert control restriC:fims in the past few years, I% currently hos 
approximately 20 deemed expot2 licenses and 5 odditionol iicer~ses ir: process for non4.S. perscn 
empicgees. tiowever. this business d o ~ s  riot nor mal& track ulternative natiorrslities fur all n o n - ~ , .  
persons. as that informatior! is not. riecessar~j to protect our prapnetarg technolc3g.j rror tri ensure 
complience under existing  expo^ contml law. Viere the Proposal adopted. [his cperatiorj woukd fr7ce 
substentid costs associated with the co!lectiorr snd analysis of the acil;.:itiot?ol rslic?naiity informution 
<.if its ~?rnployr.es, !!-\E poteritiai need for additlorial deerned export iicenses, uddilioriai Ocirclens in i he  
hiritiq pr, 
the e:-:purt corripliance risks in its operations under the new requirements. 

~nnd wbstaniial costs nssociuted with developing ond implerventirrg tra!riin(; tailored to 

Another GE businesses reported itiot if cL:r refirly employs approxirnaiely 225 non- U S .  peisonc. inside 
the L.?lnited States in its engineering operations. This business has nxnaged its aperotions such that 
thot it does not require any deerned export licenses related ta core engineering furictiws, t:.y only 



Based on the data provided by this smial! subset of SE operations, we estimate that if the Propsol (or 
a sirriiiarty restrictive rukl  were adopted. these businesses orxj CE C'orpnrc~te, in silpport of ther 
activities, w~ould incur neoriy $1 million in direct costs, riclt includirig the indirect costs ussociuted with 
chrrnying our commeril-irrtl operations. These cost estimates relate soleiy to the additional costs of 
c~mpliance reluted to this Propor;al inside the t'nited States. While sorw of these costs wouid Iikelg be 
c?ne-tin?e costs asssciuted with o tule change, there W ~ L I ! ~  be recurring additionol costs ussociated 
with n!anagir?g rwv; emp!oyees and prospectiice empiayees, managing existing licerises and 
refreshing training requiremnts. 

Es~mated Direct ........... Costs .......... for a %mail Subset ...... of G€ ........ Opratianr 
1 

............_I__. I __I_ __l_l ~ 

F s t s  ta identify c ~ ~ a l  ncitionals 
1 vnlidate s b a t M d u f e  rec.c&, etc 
c9sss sssociated 
deemel"l export license appliciltions: 
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oiternative birth, nc$iunalicy ar!d!or citizenship staius of empioyes, cmtractors, service providers a n d  
pcrtners outside of the United States. irideed. WE iir-iderskmd that privacy arid ernployrnent law 
r e q t h - r x r m  wsuid complicate these effzrts arid incr;.ase the compliance choltenge. 

Detrimentall Impact on Employees and R&D Recruiting Efforts 
!E additiar) to the swbstentii’ll compliance c;osts, th? Przposal wot.ild aic,o i r rpse  “human“ tosts cnd 
opportunity costs on G.S. busmsses, such as pxentially demorah;:ing current ernployites irr?pacted biJ 
w r h  a change For euarnpie, an errgineer who IS crirrenti9 consideied (2 Canadiari natronaf icjr 
deemed export ircensmg but was born in m r i  (and fwd that countrg dewc;es ago1 cvuld suddenly 
become subject lo sbbstantial !icensrng reqclirements Thts emjrr?eer coultr! cos;lg be dsxwraged by a 
reCsSkJfX’rent, even terrrparady, whiie CY ~ic~nst? were apptied for and hopefulig obtained. Moreover, 
the GE busirws could face rlelays in tmportan: product development actnlrties during the i:cense 
ii;>pIrcation process. This u~certainty coiild ultimately encourage s x h  emplcrgees to seek technical 
pv~itmns nutside of the United States, enhancing the taient pod at~ilable to OIX foreign rxrvpetitors 

The rule ~voulcj introduce additional ~iiicertainty into the recruiting process fcx skilled scientists, 
engineers, programmers, cmd nther technical experts, which will harm tl.5. c:orvpanies. ‘fhis is ~n 
irryortant and real cost, though extremely difficult- lo quantify. For example, GE has man‘e a 
significant commitment io resecrrch ai-d deveiopment and fcices a t w g  competitive recruiting 
Environment. Iri the top PhD prsgtarrs inside the United States ifi disciplines such as rnechonical 
engineering and aerospace, our experience is that an overwhelming rna,joiit.y of the qil~lified 
ccndidates are foreign notionak. Therefore, in order to mainioi:) m r  ccmrfiitrnerit ?.o innovatiori, we 
recruit and integrate foreign national scientists and erigincen into o~ir progran7s. A rule change ttmt 
~voidd make integrating ihese scientists irrl-u ~ u r  wpart-cantrolled programs rnwe difficult, time 
consurnincj and costly woukl put GE and the Uniied States ot a competitive disadvantage. We could 
lose the best and brightest to our fcjreigr? conpetitors. if the US. Government makes it more difficult 
for these students tu obFain technical positior!s, even though they acquired their technical expertise in 
thcl United Stutes. 

The $roposal Does Mot Appear to Offer Greater Protection 
The tipparent, bgt unurticulated, premise af the Proposal - that on the basis af their countq of bifih, 
fcreign nationals would explait relatinnships with Lj.5 companies to disclcse exyrur-t-contrclled 
techriolagg with malicious intent, and ttirft imposing o L-,roader deemed expcr-t license requirement 
would provide additional protection _- seems spec~ihtive. >.: ..I .! ...,, 

In GE’s experience; many ti?chnicaily skilled non-11.5. persons haw the interest and intent to remain 
indefinitely. if not ptwnaneni!y. in the {JniteiJ Siates, and theg oFten p u r s e  naturalization for 
ihem~elves aird their fornilies. Moreover, as a company, we generally recruit skilled scientists and 
etlgirieers for pari-mnerit pesitions, not foreign nrJtic1nais whc: intend to ret.urn to their couritry of birth 
=Me: a short period of time. And even with respect. to foreigr? ncshoncpl zmplogees ir:b eventuaihj 
retLirri to their counirg of birth, we are confidei?t that many 1% so with greater cidmiratior:. respect, arid 
offcction fc;r the tifiited States and i ts  sllies, cis well cs fer (I S. cnmpunies, products, and technologies. 
%me eijer: continue to work for kJ.S co~~panies with In ow jdgment ,  
si.d> employees enhance, not detract. frcm, U.5. national security. ‘The Proposal wniild only generate 
on additional administrotive and comp!icm:e hurden fcr these individ~~ls. their empluyers and the U.S. 
Govern me fit. 

CJIOJ~CJI presence, such GS 

AI-; for the i m p a ~ i  or; individuals wirh imprope:. r~wti:~es: the Proposal is more like@ tcr encourage 
atierry.it,s to evade the requirements. instend of resuit.irtg in their d~tection. Thus. expanding the 



current deemed e x p ~ i t  nrie ttl require licenses f o r  our err!playees on the bssis of couritrg of birih dozs 
not appear to be on effEctive rnechmisrn far identifying and sispping foreign rwionols who might. 
seck t:; steai U S .  tec:hnolsgy urid harm the United Slate..; 

As described otmve, GE orid other busi{\esses are rrireody zealous in cont:oliing the disckwre af 
technology. ftmglcz~jees; contractors, arid partners who work wiih CE kncw that they wt\! face 
significant cofisequences. cot-rimercicli srid otherwise. for vicioting our confidctttiality cnd non- 
dischsure agreernents. It is irnc!ear that a brcclder deemed e x ~ o r t  rde or) f.he basis of country cC birth 
would provide ~dditionol protectlcn from improp?r disclosure ix w e  of sensi t i i~  technologies. 

If GIs is concerned that the existing deemed export wle does nu?. provide adeq~mte protection for 
sensitive U.S. technologies, GE encot;rages B E  to seek [in aiternative approach. 'The U S .  Government 
a r x d  exportirq communitrf, in collaborGtion, colild develop ori effective system to rriarxge the 
tectinoiogy transfer risk t!rtough cl3-1 enhanced internal screening and conmis program khat met 
security. reliability orid ather criteria. Such if systern wsuld benefit the exporting community by 
ehrninotiny the need far gmlifying compnnies to seek individual licerrses. This mechtrnism wo&! ah:! 
benefit BIS by a!Juwing resources currentlq dedicated to reviewing deemed export. license appkatioris 
to be rededicakd to other va!~mkde purposes. SE respectflilk; submits that such on ait.emative s!:jstem 
w ~ u l d  likely be niore effective ir: rnaficging the potential threot to U.3. nationol security and far mare 
efficient thm the Proposal's qyt-oach af basin9 iicensing determinations on the country of birfh. @is 
could estabiish an industr~-government working group to devt?Iop this suggestion or seek nlternafive 
q.ymaches. 

crrstcfuoiespa 
Gf stronglg urges BlS not to ?~dopt the Froposoi. The costs uithis rule, both quantifiable and 
unqurmtifiabie, woiiid pose a signifjccnt burden on cx:d a competitive disadvaniage to U.5. companies, 
and ultimately the United States. Moreover, this rule tvorild not in our experierice provide any greater 
prokction for cclntrolled twhnobgy.  The existirig deemed e x p m  mi@, cotpor~te cstnf&utiolity cnd 
ncn-disclosure C I ~ J W T - E ~ ~ S ,  together with the corresponding penaliies for vialoiions and the benefits 
of working ond living in the United States and other rAiied countries provide significant ossut-ance that 
cofitrolled technology vvili not be impropurlg diverted. if 8% determines that even greater protectiofi is 
required for deemed e x p a ~ s ,  GE urges 8 6  to work with the exportirq r;ommunity an deiceloping an 
ultc.rr?atic/e to the Proposa! th:;t focuses un enhancing internas screening and controls prcjgri3ms. 

Sincerely. 



Best, 

ur 







Sincerely., 
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Page 2. 

A simple per sc nile stiorild not be applied on the basis a$ country of birth, when fix 
example, a person has rcizounced citizenship in that cour1i.r); and pledged allegiance to 
another. It is inappropriate to require an expiJrt Bicense ctr to invoke the Jecrr~ed export 
rules solely by rt'asm of' the ca~mtry of birth. 



Page 3. 



Page 4. 

Exceptions in Article X % V  arid 1.h~ security exceptions in Article XlVbis argarably exempt: 

international agreernleni cantemplates that fkreign citizens or pennment residents would 
receive nn less ~avciralAe trecltment ihan U,S. citizens or perrrianent residents. 

the Deemed 1:?qm-t pdicies frolrl Article XVII o f  the GA'T'S, the spirit of the 





June 24,2005 



I .  I h,c deemcd exymi licensing system has never been a gric?rity fix 1% i.ri?i:lligence 
agencies. ‘I’hey appear to view it as not worib their l,irm3ted resorrrces. 
No evidence has beeri given suggestirig foreign natioraaI eniployees are being, 
mlquely targeted by fbreign goverrrments to ‘n Ikga11y acquire coatrolled 
techmlogies, or that such india4duals are more Likely than other indivirluals to be 
involved in such effi3rfs. 
No widenice has been given suggesting nlie deemed export ticensing system has 
contributed to nnzovering diversion networks or identifying individuals w h  
caritrit?ute to such networks. 

From a ~iational secwity standpoint, the change will elinainate Iiceiising requirements for 
many Ibreign nationals cunently sirf3jjit.c-t tip restrictir~ns. For exslrngte, (141 1 out of (1 84) 

In the IJnited 
Arab Emirates (UAE) alone, there are 1arge numbers a.Cpcrscm borrn in the UAE. to 
Syrian and Iranian pireats. l hese  individuals are currently treated as Syrian and Iranian 
nationals by the ‘B.lAE, but wmld be treated as I!AE nationals for pmposes of the dceiried 

licensing rityuirements fix lhose iiadividrrals. On the other hand, licenses wordd he 
required for many re.fugees flrorn the oppressive regimes targeted by US regulatir.sns, The 
arninteaided consequence of  this change could be a liberalization af controls on certain. 
nationals of targeted regimes, and a tightening of controls refugees fleelirg t11.m~ same 
regimes, 11 is also worth nc?ting that no evidence has been given suggesting t h t  birth, an 

likelihood of cliversiun of’ teehnolisgy than the m c m  recent adoption of residenicy c3r 

citizenstiip in a country. 

countries c,urrenrIy rleterrnine nationality based on the parents’ nationality-. 

espsrl Tule under the gr.oposed g\lidelines. ‘X’he chanige would effectively e h i n a t e  

event at least twen%y ycars 016 in all meaningful CibSCS, is n10re iadicative of the 



tirrdcr tkc new rule Because coun~sy of I - M i  inlbmiatian is not currenf1y recorded, it. i s  
impmsihle to do any nieariingful statistical estimate as to IIOW many additisrial license 
applications would be required a:: a result {sf this change. 

At the MAS-spansored meeling r_m this subj,ject, and in e-rnail messages in respsrisi: to 
RP'l.AC questions. I3 IS clarified that the country of birth pr,~oposal was not intended to 
apply to tcckncksgy transfers t is  fixeigm born US citizens residing in the United States? or 
to U S  "g-reen card" holders. While the RP'FAC appreciates and strongly suppisrts the 
decision not to discriminate against i'cmign horn US citizens and "green card" Rolders 
bascd on csurriry of birth, we note that i t  violates riatioaal treatment principles to treat 
citizens and pemanerrt residents o f  o t k r  cou~triies differently than citizeris m d  
pemianeiit residents ofthe Fjniied States. 





Most companies have built ct~mpkmce progr2ms a r m d  the HIS Ismg-standing policy 
that ‘X’ST.1 would apply to deemed exports of basic operations lechnology, s(3 have not 
attempted to classify technology relat.ed to bask ctperatiuns a d  maiiiieraarice of 
eyuipnnenl. that employees use b-ut do not design OK develop. ? o do otliersvise wou1.d be to 
create an xtministrative nightmare of  wxk,  that s w  believe in &.e end U ’ O L I I ~  still control 
viri11ally no techno log y . 

< I  



Question R(4) postulates a govemnnent contract requirhg pre-publication review and 
asks wheitier that makes a difference uiider the Export Admiaxistratiois KeguIatissns. 'l['he 
answer ncw given i s  "'No." 'I'he OTG stated that, accord.ing to 734,I I ~ if research is 
funrlled by the 1J.S. gover~irnent and natic?nal security coatwlls are inr g l ax  to prot.ect m y  
resulting in&.msation5 the rcserarck is sub-ject to the EAR. The xaotict: records 131s 
concurrence with the OIG opinion. f31S proposes to rnodifj? the mspn'er to ~ues t ion  .A(4) 
ti', slute that, if the government sponsor reviewer imposed restrictions on publ idon  of 
the research, then the technology would continue to he subject to the EiBM. 

OIG and 13 IS views recorded in the Federal Register notice are inconsistent wijh existing 
regulation 734. I I. Irs 734.1 1 (a), after indicating that the "'not subject to ihe EMX" 
provision does nett permit export it) viotatlon of specific nativnal security controls cm 1l.K 
Oove rn mer& fundar d research, the c blnelit re yul a ti on stat.es : 



At a May 6, 2005, meeiing, sgonsosed by the National ifcaderay of Sciences, 
representx-tives .from aeaderni.a. expressed the desire 531- clzirrificatjon that only proprietary 
technology required a licmse. Exisiing regulation ‘?34.?@) was int.ended to remove non- 
proprietary technology froin expmt csiitrols. 734.7(h) states: 

Firm1 ly? the RP‘I’AC wishes to poiiit au4. hat the most celebrated ‘bdeemed export” case to 
date involving release o f  teclsmokyg to 5xeign nationals in the I.ir\ided States, Suiitek 
transferred to CIX-,inese nationals technology related tu equipment which Suntek shipped to 
China. ‘l’ke equipment sh.ipnnent made it obvia-us .that Sundek h e w  that the technology 
would in fact be transferred to China. *Therefore: assiming the techiolayg; required a 
trcense fsr export to Chiwif, this tvould cBeartp.19; viollate General Prokibitiois Ten. (also 
described as a violation. in I5 W M  764.2.e). ‘&us, the deemed exwport rule, which appears 

. ‘  

elsewhere in the seg\llatiotis, was  supernuo-us in this case. 





June 27,2005 

I: ani writing on behalf of f3anas0nic K&II Company of A.rrmitrica (I’KDGA), the 
eriginerri-irzg and teclmolugy division of Panasoxzlc Corporation of North America, in 
response eo .the May 27lh Federal Register ncrtice regarding proposed revisions to deerned 
export liceimsing practices. Specifically, one pxiiposal of the Bureau o f  Industy and 
Secarjty, as recommended by the CMke of Inspector Ci-encral, would change the deemed 
export licensing xeeqt~irements to be based ox1 a foreign nationa%?s couniry or birth, rather 

intciidsd 1.0 cxdiaim naticmal security interests, which we suppart in principle, 
neverthdess, we believe that this ch.ange is not advisabk. 

tllan the currend residency requirealent. While PRx’pc:A understands this proposajl is 

PRX3C:ta has I 35 I~;hnasonic employees working in twelve research and 
development. centers across the country, frcxn Califh-nia’c; Sidiccm Valley to Video Valley 
in New Jersey asid -the high. tech corridor in Massachusens, 49fthesct employees, w e  
know that 38 are in the U.S, mder various visa programs and 24 arc pennment resident 
card holders, 

Each one of our twelve laboratories enipIoys 10 to 15 engineers and other stdY7 
ail wvrkirig QTI a collaborative basis and engaging in technology transfer within the 
t’masmic group rather than appiied resezrrch geared toward the sale of: prodticis, Those 
wha are not U.S. citizciis either are green-card holders w are in the U.S. cm a valid 
worker: utr studer~t visa, We o€ten a h  have engineers from our parcnt company in Japan 



Because of I'a.nascmic's d:miinance in audk video technologies and the stxength 
of the U.S. 
electroriics iaidustry. Our prc!jects include digital networkk~g of c c ~ m m e r  products in the 
hume and the development of new plasma television technulogies, conteiit protection 
techmlkjgies, arid material processes, such as 'ultrafast' micro-optic laser t-eclmatogy far 
blti-ray techrmlogy, the next ger~emtion of DVDs, Unfortuaznate%y, these: same 
hechtioXogies developed in our laboratories, oftea are ilso eorisidered dual-use 
tecfmologies, and, thus? are subject to export cai~trds. Laser technology, used in 
advanced .cveapons systems, alsu is the basis for past, current and future a ~ d i o  
tec,fanologies, arid i s  used in  the mmuhcture o f  CLbs, DVDs and the next generation 06 
trln-ray disks. Optics, a b  a coritwlled technology, i s  used for optical storage or imaging 
devices in our nzost advanced printers, copiers and DVD-!t.AM data stcvage devices. 
Enicqption t e ~ ~ t ~ d ~ g y ,  used to protect advanced weapons systems in electmnic 
sirrveillance, also is used to protect the software content of the recording and motion 
picture industries. Panasonic is a leader in the development of such copyright grm.xtion 
techn~3lOgleS. 

market, the wcsrk in mu- Iaboratories reflects the fut-tire trends of the 

Fun-sI~htr, delaying a project uw.tXI we have legally ifi:iernnined the c{xwtry of birth 
o f  our cumrit employees plus any new hires would have serious repercussions on OUF 

work, Fc.3: a muitimti-ional corporation, this increased administrative b m h ,  pf us the 
added risk of m i.nadverZen.t lapse in 1.b more complex. c o r n p h w  requirern.ents, may 
c%imiraisfr the usefidness of doing research in the United States. 

The prirnasy argument that we at PH'CIXA niaki: fcw continued corporate 
investment in our tJ,S, X;hs Is the Fkt that it. is easier for us to attract top quality 
engineers from all over the wc~rld (China, India, f<askrn Europe, the E.U, Arrstralia) to 
work liere in tlie U.S. compared to Japan, IEwe lose this advantage, we €ear the 



balance could shift., fcircing Panasonic io n~i)ve metre of i ts R M Z  operations to other 
western countries, such as the U.M. or Germany, that ;Are nmre attractive tcj foreign 
researchers especially with the gri!wiing perception that the U.S. 3s ipot open to m m y  
foreigners. Xf  these trends and considerations con.time, they could have a significant 
311zpaet nn Ihc U.S. competitiversess irr informati-ion technology and the future i9fU.S. 
t cchrdogid  Ieadership. 

si I1 cerel y . 

Panas(smfc R1D Company OP America 
550 South Winchester Boulevard 

San 365e6 CA 953.28 



I urge you not to adopt these revisir?ns* 







Gsvernmer1t Relations, h l C  
Roiling ValIey Professional Center 

9259 Old Keene Mil[ Road 
Burke, VA 2201 5-4282 

TO:J-6444 55'7 

in response tcj ywx  Fcdersl Register Advanced N&x of Proposed Rulemaking dated 
Mscch 28,2005.1 would like to make a €ew comments: 



6 )  Ik&xm-m, hcw does this proposed rulernakirig. expect  ne to read Farsi, Russiarl, 
Greek, and many other Languages; 

9 j N c ~ e  c,or~sider the inflexibility and insensitivity of labelir~g a persc;n that was  
born in one cruntry, tortured there, fled the dictatorship, received political asptum, 
and demcmstrated their loyalty to r-heir new tmneland. Acca-rding to this 
proposed rulemaking the person‘s bifihplace i s  more irnprbant than their new 
citizenship. ‘X‘his screening mechanism provides a multitude o f  fidse positives and 
does more hami than .necessary. There ZAFC oblier methods that avould not exclude 

riot s.trongly correlated to the pe~p lc  that should be blooked frum handling E.$. 
items, ‘l’his i s  a quick fix that hams  the United Slates ofs3,merica; 

so rnaaiy rssefirl peopIe PiJased solely on their courntry of: birth. t::ountry of: birth. i s  

8) If a cc?i~trotled item is ernbedded in cquigrraent that i s  shipped bccause ofthe de 
nmirrixnurrxs FuIcs, then who will inspect and labex the cquipmcnt, arnd the 
controlled item? How does this rulemaking do a better job thm curreat 
regulations at enfurcirag itsclf arid preventing -the irnproper “use” uf the cuiitrolled 
item; 

10) Please recognize that i t is in ihe self-interest of individuals, companies, and 
universities to guard their proprietary intexcsts plus establish arid maintaira a a  
ef:f:ective, ex.pc?.rt cnratro\ management system. Government arid market 
rzrechariisms already in place provide mytivation for maintaining reasc~nable 
control over issues arid commodities covered in this proposed rulemaking. The 
Inspector General Report shc~ulii not reqiiirc n e w  arid excessive messnre. 

Simeret y, 

Dorsald X. Ellison 





tTniversity fuiiilameiital research conducted in an topen rmviro.mefat helps keep 
ow nation's econorrny strong thmugh the creation of i w v  j k - n ~ ~ l e r f g e  and new 
technologies. '1:'his research engjne i s  fueled in large measure by the 
expertise and creativity of foreign jpdiaate students and postdoctoral 

cirr-rently gropased, will either keep them from participating in highly 
advanced xcseurch programs or put  the brakes cm their research while export 
%iccnses are sought, \,v&ich in my w-iiversity's experierrce bakes s e ~ e ~ a l  
nronths to complete. Word \vi IX spread in the global research csinm.unity, arid 
if interaaticmal stisdexrts sense that their careers will De impeded by these 
rules, they will likely turn their talents to assisting other 
countries. That ~Ie~;e~op~r~erkt coLrtd p v e  much 'Isiorse for ow riutionat security. 

scierrtists. T11e changes to Exporl. Administration Regdations, 8s they are 

.I-I- __________._.____lI~_----_---I . .-- .......... .---. .......... - ............ 11-1 ........... L I  

X'rcsf. Multegi,rz Aydiri 
Penn S f a k  University 
Dcpaxfrracnt of Electrical Eq$rieering 
203 EE, H.3ast 
University Park, PA 16802 



Best regards, 
Mark 





rcrgarding the revision arid clarificntiori of raguladons and requirements related to deeaned 

exports, The recomniendations were set forth in  B report entitled, “Deemed Expssrr Controls May 

Not Stop the. ‘T’mnsfler of Sensitive ‘T‘echnology to Foreign h’ationals hi the U.S.” (Pinall 

Inspection Report No. IPE-l6%76-Mach 2W4). In Fwiheraracc of the O G ’ S  report, B E  has 

proposed a seriirs of rules which would affect the existing requirements and policies fca* deemed 

cgxose the njie change, a:; proposed, becmse the proposed rule change will result in s ign ikant  

finnncial cost to u s  (which we note will spread acrc~ss the entire. high-technology sector in the 



1. Executive 8- 

in this age of increased internationid business arid international jnterdependence it. has 

becorni: CICX that. .American businesses need the. ability to empby persons of various 

iaatinisnlitks and with various sk.iH sets (including rhe ability to speak multiple foreign. 

languages) in order to compete in ilie global maxketplttce. With rnultinatirrnal develuprrient 

projects and glcrbal customer bases, i t  is vital for A r ~ ~ i c a ~ l  fiirns in the high-technology sector to 

he able eo hire foreign natiovrals in a st~aightforward proccss rhst i s  not crverly bmiensome. 

The  des that have been proposed hy BIS are not straightforwird, Furtherniore, the 

prc?ptwxP rules significaakly alter the existing regdatosy fra~newurk irr 3 way that m,&es the 

ability to hire fc?reign I;atic?nal.s frtr certaila high-techrrology positions pasticuiaf y difficualt. In the 

cnrrcnt marketplace, there is riot a sufficient nunilrer of skilled workers in t k  United States to 

fi~lfill the various technical reyuirenieezts of the LIS. high-technology industry. The pool of 

skilled workers In the Unitcd Sentes that industry can hire freely to work or1 high-tech projects 

tvottld he. significarirly reduced i f  the proposed rules are implemented. 

Qf course we support the need to protect vital. nstiorid security interests OC the  United 

States, which i s  the seared goal o f  the Bh'PRta artd the underlyirig OlG report. .However, we €ear 

that the proposed rule change,s will put U.S. industry at a coiripetitive disadvantage. to foreign 

k n s  vii th whom we compete in [.he global. rn.arkeiplwe. Moreover, we beiieve that the proposed 

rules art, zrver-reaching, regulating twrc than is necessary tu protect X j  . S .  i~at i~nal  security 

iriterests. 
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licensing $3 deemed expurls. A -'deemed export" is the "'release"' iri the Uriiced States of 

technology or source code subject tu the Export Administraiion Regulations ("EAR'"I tar a 

"'rfecmed" to be an export ((3 the honre country af the foreign national. In addition, ihc carrrilrit 

nrks state that a fareign national is suhjecr IO the "deemed export" nile, rari'ess thc foreign 

nrttiona% (1) is grmred pernzarrcnt residence. as demonstrated by the issuancc of a permarmit 

resident v i s i  &e.% "Green Card"); or (1) i s  granted U.S.  citixenship; OF (3) i s  granted status as a 

liccnse under rhc dernied export mile when bsth of the following conditioris are m i :  (1) they 

intend to transfer curitrolled tecliiiologies tu fatreign nationals in the United States and {:2) the 

transfer of thit. controliled technologies to the fr;reign national's honie country W O U I ~  require an 



natimafs’ country of birth arid the foreign national’s psior citizenship (if any); arid (3) the 

rnodificatkrn of rhe regulatory guidance on the licensing of technolcrgy to foreigri narionals 

wdsrking with gover.nmcnt-spons~~ed research arid research condricted in universities, 

to restrict our discussi~n to the effects of pmpcpsed rule changes ( 1  j and (2.), abcwss, 

to apply for dce i~ id  export Licenses fix foreign nationals who have access to dual- use controlled 

technalngies st their facilities, bascd on: ( I  1 the country were (he foreign natioglsll was born; (2) 

any ct~.~iztr)i that the hreigri nutinnal has ever been a citizen of; {3) the foreign national’s 



result l-rfronr the pxl.,mulgah?n rsf rhe 

business inefficiencies. resulting in 



Section 772.1 of‘ the EAR culracritly JeEines “Esc“’ of a technofogy as: 

conj~~nctiv? definitiorr in ctrdfer to rep.sdlste the interpretation by a substsntial percentage of 

inducrr-y in the U.S. tRai all nf the listed activities mist be atndertakera for “use’. techriolngy to be 

coricluded and BIS parpons to adopt the conclusion that the inclusicsn of the word “snd” in the 

detlriition of “use” is necessary to provide a full range of use fm an export of a conimodity, but. 

or capability cr!f accorriplisbing a19 of the enuiiierat.ed tasks that tugcttiaer constitute “use” urider 

the cuxamt definition. OX(; and f31S are concerned with the transmittal nf me or c~zher 

nationals. As such, B 1s‘ proposed nile :vuuld cover a foreign natiund’s “operation” of a 





clsrrent B IS deemed export k e 3 m  iequirernenrs are. base.d on a foreign national‘s most 

recent cirizenship or permanent residency. CtIG has rccmunwnded and BiS has prc?posed the 

modifica6ar.r of the existing rule t u  require U.S. entities to apply for deemed export licenses for 

employees or v i s i tws  who are forejgn nationals, who have access to dual-use cormallel? 

tecliriologies at their facilities, arid who were horn in a count.ry where the teclmology transfer in 

cjucstiun 3s EAR..controlf.ed. These licenses wc>uld need to he applied .for regard1e.s~ of the foreign 

natiorrali’s most recent citizenshi13 or pennarient rcsiderrt status. We believe. that the proposed 

modi fication, as presently cmstnrcted, i s  o~erbraad. 

Additionaily, vie fxIieve, based ou the DIG  rep^ and the ANPRM, that the propcxal tu 

exparid the ckfiaitiorr o f  “foreigri person” u~ider the EAR is ambiguous. In out‘ opiniorl, the OZG 

reccrmmendatiori and the BtS ANPK.M could he read to  riiquire deenicd. export licenses for 

tmnsfcr rsf lechnulogy t i l  US. permanent residents (i.e,, “‘green card” holders) who retain 



. -  

citizenship in cuunirics to which. the tmnsfer of pertinent titchrroingy is export restricted, 

considering that G.S. pemiarient residents retain their citizenship status and hold passpurts f r m  

the countries from which tiley eniigrated, AS such, ur~der the proposed ckarige to the rules, it 

w w l d  appear that. U .S. p e r n ~ a ~ M  residenis W O U ~ ~  be considered f0Feign nat.ic?nsls. We do riot 

believc that either OICi c?r MIS irirencfed for the EAR t o  strip US, permanent residents of an 

essential privilege of their permanent residency, Howeawt wc: w t e  that BIS should be 

exceedingly careful in ensuring that a proposed nile change does not extend r.0 U S ,  pennanerit 

residents. 

Neither BK nor OH&; fully aiticulared an explariaejori for t h e  pr*oposed naodiGcation uf the 

deemed export license requirements. We imnderstand the extension asf the ride, to a degree; 

baswever, we helieve that the prc?posed r ~ l e  change is too broad and othctrwise ambiguous with 

respect to its application to persons who emigrate from one omantsy tu another. 

111 part.ictalar, we recommend t.hat BIS arnend its ANPRM to propose the establishment of 

a specific hright.-line test base.d on the age of the foreigrr national at the time of his emigration 

-from oouritry X tn country Y, The new rule wc~uld be &at: i f  a person is a fc?reign naticmal of 

country X and had ernigr:lted to that cr>uaarsy (froan ccrunlry ?’) before the age of 21, then he 

stxnirld be cornsidered a tlatir>nsl of cauntry X only (and not country Y as well, as is cunensty 

being pr<jp<>sedj, Alterxativelg;, if that. national had c~ligrat.ed to c.c>untry X from cotintry Y i$er 

age 2 I ,  thitn hc cuujld be considered, for the purposes ~f the EAR, its be a foreign national of both 

x and Y. 



Should B bright-line tesr not bc feasiblt: hi. the inst.ant case,, vie stlggest that in the 

alternative B E  adopt a standard of a case-by-case examination crf the facts to deterrnirte whether 

a foreigrr natic?nal should De considexed a national of country f ( :  c x  a foreign riational of country 

.X arid c o ~ n t ~ g ;  Y (the ’Twts arid circumstances test”). In the applicatio-m of the “facts and 

circunistames rest”, B1S shr.~uId allow for consideration of the actual relationship of the foreign 

national to hisiher cssuntry of crrigin tc? deterniirre whether my factor exists which woirld 

ncccssi~ate 1313 to consider the foreign national as a citizen of both c.oun~ry X and country Y, 

1.0 addition eo the bright-line test or the “ ‘Tx ts  and circumsiances” test, we recommend 

that BalS adopt a reasonable prc?cedure whereby foreign natic?nals who emigrate from one foreign 

country tilr mother foreign country after the age of 2 1 are given the opp~~tuni ty  io renoaance their 

cjtizenshiip of count.rics o h r  than their curreot country of residence or citizenship. Even thcrugh 

thc B E  prtsceiture surely wrmld not have a binding effect on the other countries, a formal 

declarakm from a person to tbe. U.S. government that he has renounced his citizenship of 

cuuntry X, Y ,  or Z should be considered in the case of dcicrniining whether a deemrxi export 

license is needed for that person. Under U,S. iaw, this renunciation happens through the 

operation of law: i ~ i  ernigrant who has become a citizen of rhe Unites States autornatica%iy 

repudiates h i s  prcvious citizenship. In this sense, from that ntoment an eniigrunt utters the oath 

of luyalty, hc ceases to hct a citiaeri of the c ~ ~ u n t q  frronrt. which he came, at least in the eyes of the 

United States government. Emigrants to other c o u n ~ k s  should at least be given a similar grant 

01 recognition of their intent to  be citizens of h 5 s  new country and he allouied t o  fwmally 

r qmdi axe thc i r  previc) us c i ti z,e iishi ps . 

I. I 



We believe that by establishing a bright-line age rule or a “facts arid cir~~ln~stances~’ test, 

in conjunction with creating a process for fr,reigtr riationals to certify the rennuncement of their 

prior citizenship, BXS will htr able to effectively taiior its rules tn protect vita! U S .  natic~nnl 

security interests without over-burdening 11,s. industry. ’Tailoring the licensing recjuirernenc to 

persoais who may have a stronger connectinns to the countries (if their birth and/or persuns who 

have a propensiiy tcz ret.um to that coirrrtry woirld more efkctivelg! accurnplish the iistent of the 

mle. 

IV ,  Concia;rslons 

ln accordance with the hregoing, wc. believe that B E ’ S  proposed d e  changes arc 

exceedingly overbroad. We believe that the proposed rules, as currently st~uctuaed, would 

extend thr: sctspe of the deemed eqxirt nrles to hreign nntiona.ls (and possibly 1J.S. persons) uilro 

were m t  intended to be subject to ckenxred export licensirng. First, the extensicrn of the deemed 

export rules to the operation of a controlled commudity i s  misplaced because the. mere operation 

of a prodlict does riot. convey any cnnirofled technrdogy to the operator. Second. basing the 

deeincd export requirements on the. foreign natis:mal’s crpunt.rsy of birth would subject citizens c?f 

certain unresf.rictcd countries to restrictlssn, regardless of their ties, or lack thereof> to tiheir 

cormtry of birth. W e  understand the premise {if the rt..commended nile changes; however, we do 

not believe that the propnsed changes have becii rianowl y tailored to met.t the go4 r?f preventing 

unautihurizitd transfers or re-transfers of I”,AK-ronrr.olle(~:dkd tech4ogy. Finally, we believe that. che 

pmposed nifes wiH rclcase a flood of unnecessary applications to B1S resulting in greater 

backl{rrgs arid very real pot r;...ratial loss of U.S. husilsess to fmeign comperirors. 
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..... 

* We further recvrrimend that, if 81s must amend i t s  mles, that BIS permit those emigrants 

from m e  cou~irry IC) anuther be allowed to certify to the I.?.$. gdsverinineiit the repuiliatihsaa 

of' their citizenship in the country of their birth (as well as any other citizenships they may 

have). This ci:lrtlf'ication process would allow for efficiencies and would treat those 

cirazens of ccnrntries we recognize as c1ur allies with respect" 

We recornznerid that B E  carefully consider the; extent to which proposed amendments to 

the EAR could Rave effect on naturalized 1J.S. citizens, as the proposed mles casuld be. 

read to encompass thrwe U.S. cirizens wiiar? have corrie fmni "countries csf c o m m "  to the 

Urailed States arrd whcr deserve all of the wights and privileges attendant to them, 

inciudirrg the sight to be treated as tliough such pe~san is a full citizen as one t~om within 

mu bordcrs. 

.By: 
L^_x__ ......... I_ !SI _...__ ............ _1_1_ I. 

I OM ........__I_. BEHALF ........ OF: _- 









June 24: 2005 

...._- I &9, 



14 isrorically, the ability 4 0  amKt and rvelc.ome st\ldenl.;t, scientists? and engineers fr0.m 
m w i d  the wsrld has been an esscn-tial ctimcteristic of the 1.J.S. research enterprise. 
fmerica's top prc>kssors direct and oversee research, with graduate students and 
pstdoctc-~ral s t d T  typically cmduciing tlie actual experiments arid data collectitxi. A s  a 
result, the quality ol' research at. ihe nation's universities depends significantly on the 
ahiiity to attract th,e very best and rnost prcrniising strrdents, including foreign nationals, 
More tliaii ha1-C the graduate stude,r~ts in every field of ersgirreering are 'ioreign nationals, 
and they account fiir more than half of graduate ersgineering degrees awarded, Of 5,265 
doctorates in engineeriag avmded by 1.J.S. universities irr. 2003, 2,909 were awarded 1.0 
nora-U3, citizens with femporary visas. Foreign students also accclunted fix 379 out of 
806 doctorates in computer science in 2003. The changes in visa poiicies over tihe past 
three years have resulted in. sirbstantial reductions in both applications and e.molln~ents 
by foreign graduate sttndents in I.J.S. uiziversiiies. At the same rime, foreign enrollments 
in Ewope have increased. 

It. is higMy I ikcly that the proposed changes in deemed ex.pc}i-t regulations would further 
discourage applications a d  enroltnments by foreign grduate st,udents by adding 
additional real or perceived b m k r s  to participation in research, '[be effects on 
applications by pastdoctoral reseaxchers codd be even. greater, since any required 
deemed export liceases ~vould need to be in place befcm postdocs arrive on campus. 

If adopted, the proposed changes and consequent additionai e.fhrt required to manage 
deexricd export isst~es wil I increase the administrative and financiat cczst of cornchcting 
re,search in ibis country. Zf there were evidence that th is  increased cost would be offset 
by a meaningful increase irn ntat.ional security, the cost could be well 'tvc)r~.h it. Instead, 
uniuersilies are being asked $0 b a r  a significant new burden in response to ~ Z D  assertion 
itrat the 1J.S. gc?vitrnnient shorrJd seek to "more efTectively presierit. the transfer of 
:iensitive technology to fa-eign nationals frcm cctuntr.ies or entities of con.cem .tt.t.ai le they 
axe in the United ,%t;at.es." (Frirrn March 3 1 2004 Memoraridum fix Kennith 1. .luster, 
1[!ndersecretary .G>r Industry and Security from Jchnie  E, Frazier? 1Ii:partment. of 
Commerce Jnspector Cieneml.j 'The NSF looks fonvard to the Bureau of Tndisstny m d  
Security's assessment of the risks presented by current: BIS practice as coniparsd to the 
asserted cffectivenstss of' itre proposed protcte"oX. 

By contriburirig to an a v r d y  burdensmie regulatory regime, the proposed clsanges cwld 
contribute ta a loss ofI2.S. 1eadersliip in some areas of research. Xncreasing 
administrative impediments icr research in the tr,S. increases the atbactiveness of other 
countries to top scientists and engineers, rnaking it rime difficult for E.S, rmiversit.ies to 
conipeie h r  faculty members. Absent an analysis of the aritkipated increase in security 



.that i s  to result. froni the proposed changes, NSF is very concerned that the added espeiise 
of complying with a new reglatory protocol wil.) G O ~ S U T D C  fiinds that vvould otherwise 
sirppart research. The changes may have a disproporiioiaate elTect on smaller instituiiorss, 
where administrative stai-Y experieaced in dealing with such issires are rare, and where 
dependence rjn foreign students is often even nicm I-grolxouncecX, 

A free exchsmge of per?ple and ideas Deycmd national borders is essential to assuring our 
preeminerwe ias science arid engineering -0  and ultimately, OM natloml secnrity. ’I‘he 
F~iii~daiicm urges B1S to recognize one of the risks presenf.ed by pursuing the objective of 
“prvtecting“ unclassikd techwlop: in identifying the techndogy as th.e asset tu be 
protected, BIS puts at  risk our natiunal asset of the free exchange of people arid ideas. 
Placing this asset at risk should not be dolie Iiglitly, yet no sh~i~ia ig  has been made for the 
need to makc the praposed changes. 

- Conclusion .... l__l... 

- Alternate ..... ______ Sums,: ..... 



Fedemtion o f  Amc~cara Societies for Experimental Biology 
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We believe that the interpretation? riseit by acadeniic research universities and centers 
fix years, that equipment used in the coiusc of fimctamental research is exempt i h n ~  ~ ~ ~ i r ~ t l  
is appropriatc, and join ./?ahMC in disagreeing with the TG’s conclusion that “techndogy 
relating to coribrslled equipmerit - regmliess of h w i  that use is defined is subject. to the 
ilecnied export provisions (and the reqrrirement. ta iicerise foreign nationals having access to 
that equipment) ctvc1i if research conducted with that equipment is f~~ndamentd.” S i d ~  a 
statenicnt displays a lack of urxderstanding af the esseritiaX nature of %xisic research, whose 
p;~thway of disc.overy i s  onen ~~rapxedictable, and w h h  requires an open and accessiblct 
academic ciiviro.n-ment. ‘I’here is rio evidence to show that restrsictirig the ability af fixeignr 
scieritist working in the U.S. to pursue the scientific question at hand by placing burdensome 
liceiising, reqrrirenients on c~niincm 1iiboratm-y equipment does ;mything to irngrow the 

irrunensely disrxptive to the highly successhfir[ U.S, sc.ien~id?c enterprise. 
sccurity of our aaliun. 1-lowever, there is IMe doubt illat imposing such restTictions would be 

Thc American scieniifiic enterprise beraefits eriomiously from the contributionrs of 
iatemational scientists who travel here to study and exchange knnwtedge. Xi is here that: they 
rricstt fitture collahc9ra.tors; it is here that -their mentors guide them in the ethical conduct of‘ 
research; and it is here that -they curit.ribute to U.S. irinovatimi, S7e maintain Q U ~  edge as ilie 
world ieader in science and technulogy because w e  welcorne the interiiational scientific 
conimurAy to share their skills and idms through our research iristitut.jvras, 

F M E B  is seriousig: c.oncemed that adoption of the rccomrnendatic~ns in the OZG 
report wcmtd rieg;Avely irnpact foreign nationals conducting research or studying in U.S. 
laboratories. Not only wotdd such a burdensome control regime discourage institutians from 
attracting and retaining foreign scientisbs, but it sends a clear message c d  distm9e and 
umvelconsc ta the interiiationd scientific community that is in direct confradiction to i ~ i r  
natinn’s long traditiori of fostering international scientific talent and collaboratioim. Such a 
perceptian could have not cttily a detrimental effect on ow scientiik progress, but also oil the 
security of our Imncland. As  Mama :Ha-ty, ,,ilssistant Secretary fix Consular Affairs at the 
Department izf State stated in September, 2004 letter to FAS.EB (attached), “[Sjcieritik and 
acacleniic exchanges mderpiri U X  national sea& as srrrebj as border protecticsn agairist 
QVCI-X threats to the U.S,, .” 

I n  sckXitiun, I’ASEB has grave misgivings a b u t  the 9G’s recommendation that 
deemed export controls c.onsider a foreign national’s plwe of birth regardless ofthe person’s 
cu r re~ i  citizenship or residency status. JYe support AAhK‘s assertion that ‘‘the legal 
impl.ications of socii a regulatory nmve should be analyz,ed c.arefully.“ Academic iristit-uuiions 
$11 nrx currently cdlect sir& iri-kmimtim nor does the SEWS system require it. Requiring 
that research institutions retroactively cktcnniae the nation of birth of all current foreign 
students anif visi tors a i d  then cross-refererice that infm-maiion with the geographical locatiois 
of ail equipment whose use might be coritrollcb i s  ara almost lradicr~rrs pruposal and would 
corisi-if.utc an enorrnous onder-taking. ‘The cost arid time associated with such an erideavos is 
staggering, and could seriously hann the ac,ademic researc,h C X X I X I I U T ~ ~ ~ ~ .  



NFhile FASElf agrees the U S v  goammietii has every right, avrd perhaps a mandat.e? to 
assess foreign nationals in order to pmiect our ~ ~ b t i ~ n  and its citizens, mte betieve this i s  
already accoxnpXished by the rigcmus scraeriing process in~olved in visa processiizg. E% the 
federali government aliows a foreign visitor Is enter the coirratxy, f<Ailotving the review process 
iiz whicli the State Department? Depar~rnent: of E:lornetand Security, anif other federal ageracies 
are invoived, that iridividual should be allowed to become a fir& functional member of the 
scientific cornrnuntty, without apprrrtemnt obstacles. Extensive bnckgromd checks. 
i11c.ludtng the Visas Mantis prixess, are typically coiidslcted 01s npplicai3ts seeking to study 
scknce conduct research at U S .  institutions; these checks already incorprafe concerns 
about accctss to sensitive technologies. 



Sincerely, 



'KI: Alex Lopes, Director? Deemed Exports, Bureau of Industry and 
Security 
FROM: Suzarine Mohney, Professor of Materj.als Science anii Engineering, 
I hit Peansylvania State University 
SI.IBJZ@'Tt !<IN 0694-A D29 
.- \ 
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faculty and strident recruitment; 
student irivolvernerit in rescxch (foreign national students 
ff;aculry); 
students trpprtttaities far “real world” experience; 
financial burden of rrrtakiing ex,pri determiriatiions ftir all existirig university research 
ey uipmer1F; 
cost. n f  segregating and securing controlled resources in a constaardIy changing system 

avoidance of specific research topics by researcllielxs, and therefore reduced progress in 
those areas; md 
limitlrxionas on co4 lahorutians iand discussions with peers 

U.S. striderits of hreign 

(i.e. Would have e0 k Kt?-eVdWdted St l€XSt e’k’eK)‘ SemeSkr); 



Sincerely, 




