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BACKGROUND

Anincreasing number of hydropower goplicants have dected to pursue licensing and rdicensing
with early involvement of participants, such as Federd and State agendies, nongovernmentd
organizetions, Indian Tribes, locd communities, and members of the public in a collaborative sating.
The purposss of this early involvement indude expanding the consuitation opportunities provided in the
Commisson's sandard prefiling process and dlowing an gpplicant to submit adraft environmenta
document with its license gpplication, ather through an Applicant-Prepared Environmentd Assessment
(APEA) or an Environmentd Impact Statement prepared by a Third Party Contractor (TPC). The
Commission issued regulations, on October 29, 1997, offering an dterndive pre-filing processto
license gpplicants using collaborative procedures.

To improve paticipaionin the overdl hydropower licenang process, representatives from the
Commisson, Coundl on Environmenta Qudlity, Department of Commerce, Department of the Interior,
Depatment of Agriculture, and the Environmental Pratection Agency have cregted an Interagency Task
Force. The Interagency Task Forceis desgned to address many issues surrounding licenang and
reicenang, induding those rdated to using the callaborative process.

TheGuidelines To Consider For Participating In The Alternative Licensing
Process were deveoped by the Interagency Task Forceto hdp participantsin the process. Use of
the pre-filing process may improve the qudity of hydropower goplications filed with the Commission,
acod erate the environmentd review process, assg the participants in addressing resource impacts of
the gpplicant's proposa and reasonable dternaives pursuant to the Nationd Environmentd Policy Adt,
and dlow partidpants to reach a negotiated settlement on dl issuesraised by a hydropower license
goplication. Resolving issues can provide for earlier implementation of recommended environmenta
meesures and dlow the Licensee to plan for anticipated license conditions. Early resolution of issues
can reault in lesstime and expense for the participants than the longer traditiond process These
guiddines recognize the legitimate and important role of dl the dakeholdersin rdicenang.

GUIDELINESTO CONSIDER FOR
PARTICIPATING IN THE
ALTERNATIVE LICENSING PROCESS
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INTRODUCTION

For gpplicants for hydropower licensss, the Federal Energy Regulatory Commisson
(Commission) has deve oped an dterndtive pre-filing consultation process (referred to asthe
Alternative Licenang Process (ALP)) that utilizes a more collaborative gpproach than required in the
gandard pre-filing consultation process. Compare 18 CFR 4.34(1) with 18 CFR 4.38 and 16.8. The
ALP was desgned by the Commissonto: involve awider range of paticdpants a an earlier dagein
the licenang process, improve and acod erate the environmentd review process; coordinate the
exardse of legd authorities by State and Federa resource agendes, and expedite the resolution of
diouted issues.

Soedificaly, the AL P atempts to combine four processesinto one collaborative process. (1)
the pre-filing consultation process required by the Commisson (an gpplicant is required to undertake
conaultations with avariety of entities before preparing and filing an goplication with the Commission);
(2) the evaluation of project impacts pursuant to the National Ervironmenta Policy Act (NEPA);  (3)
other Federd and State regulatory reviews, pursuant to such authorities as, among others,

Sections 4(e), 10(j), and 18 of the Federd Power Act (FPA), Section 401 of the Clean Water Act
(CWA), Section 7 of the Endangered Species Act (ESA) and Section 106 of the Nationd Higtoric
Presarvation Act (NHPA) (see Appendix A for acomplete list); and (4) where desired, anegotiaion
process, looking toward thefiling of an agreement or an Offer of Settlement with the Commission.
Although nat expressy provided in the Commisson'srules, interested participants may utilize Smilar
collaborative procedures a any phase of agandard licensaing processto assg in resolving issues.

Applicants and interested persons, such as State and Federd resource agencies, Indian tribes,
nongovernmenta organizations (NGOs), and dtizen groups, thet are evauaing whether to support the
useof an ALP by alicense goplicant, are encouraged to condder the fallowing guiddines. The
guiddlines were developed by a Federd workgroup 2 and are directed a the Commisson’'sALP.
Additiondly, the guiddines may aso be hdpful in conddering different collaborative gpproaches to the
gandard pre-filing consultation process, licenaing procesdings after thefiling of alicense gpplication,
and gppropriate podt-licenang proceedings with the Commisson. The guiddines are suggestions only.
A Collaborative Group (See Section |) need not use every suggestion. Participants may wish to usethe
checkligt of the suggestions, if desired (see Appendix B). Although the collaborative processis a part
of the ALP, theterms“collaborative process’ and “ALP’ are not synonymous. Participants are

INationd Environmenta Policy Act of 1969, 42 U.SC. 4321 et seq.

2Department of Agriculture (Forest Service), Department of Commerce (Nationd Oceanic and
Atmospheric Adminigration, Nationd Marine Fisheries Savice), Department of the Interior (Nationa
Park Sarvice, U.S. Fish and Wildlife Service), the Environmenta Protection Agency, and the Federd
Energy Regulatory Commission.
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encouraged to utilize collaborative gpproaches to resolve issues even if the ALP is not used.

Existing Satutory Responsibilities

The commitment by Collaborative Group members to work together to try to achieve
agreament in the ALP does nat in any way limit exerdse of the rdlevant datutory authorities and
regulatory obligations of the Commisson, the States, or the Federd resource agencies under the FPA
and other mandates. However, the Commisson, State, and Federd resource agencies can exercdise
their authorities and obligations through a collaborative process, so long as any agreement is condgent
with those authorities, and is supported by sufficent information.

A collaborative process affords al participants an opportunity to reconcile different interests
and concerns. This process encourages participants to be flexible and creative in ataining their
objectives

. CONSIDERING AND INITIATING THE PROCESS

Although only an goplicant can request permisson to use the ALP for the preparation of a
license or amendment gpplication,® any entity interested in a prospective hydropower licensing or
amendment process can teke the initiative to convene agroup to determine whether it would be hdpful
to usethe ALP prior to thefiling of alicense or amendment gpplication with the Commission. The
purpose of convening the group is to address certain congderations, induding whether a consensus*
can be developed among
interested personsin favor of using a collaborative goproach. This group, sometimesreferred to asa
Coallaborative Group, indudes the gpplicant and typicaly State and Federd resource agendies, Indian
tribes NGOs, and locd communities, and ditizen groups. In the licendng process, State and Federd
resource agendies have authority to condition hydropower licenses pursuant to gpplicable sections of
the FPA, Sections 4(e), 10(j), and 18, and other authorities referenced in Appendix A.

A. Outreach Program

The progpective gpplicant for a hydropower license or amendment should conduct a

3See 18 CFR 4.35(f).

“ The Commisson's rule on the dternative pre-filing consultation process requires thet a
"oonsenaus’ exig to support the use of the ALP, 18 CFR 4.34(1). The Commisson dated thet inthe
context of the particpants deciding whether to use the ALP, the term " consensus’ meansgenerd
agreement” or collective opinion: the judgment arrived a by mogt of those concerned.

2
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comprehendve outreach program to identify those interested in a collaborative process for licenang.
The purpose of putting a sgnificant effort in an effective outreach program isto form a represantative
Coallaborative Group, to avoid lagt-minute entries by necessary participants, and to ensure thet the
broadest possible range of interests are identified as soon as possble. In this manner dl interest groups
may become involved in the process from the outset and dl points of view on environmenta and rdated
Issues may be addressed in the ALP prior to the gpplicant filing alicense or amendment gpplication with
the Commission.

A vaiety of communications media should be consdered for outreach, induding letters,
newspaper notices, advertisements, podtings on Web stes, e-mall, radio, and open houses
Information packets should be made available by the gpplicant identifying project information and the
afected environment to anyone expressing an interest as aresult of the outreech efforts

Hdp in planning and conducting an effective outreach program is avallade from the
Commission and resource agency dafs The partiapants should be familiar with the Commisson and
resource agency policies and procedures pertinent to the ALP, the project, and project-rdaed
resourceissues. In addition, guidance can be obtained by contacting other entitiesinvolved ina
collaborative process around the country.

B. Commission Review and Approval Process

Pursuant to the Commission regulations a 18 CFR 4.34(1)(3)(i), an applicant isrequired to
prepare and submit areguest to the Commisson for permisson to usethe ALP.

The gpplicant mug, in the request for use of the ALP, show that it has made an effective and
sufficient outreach to interested entities dthough the gpplicant need nat show thet everyone concerned
supports the use of these procedures. The gpplicant need only show thet the weight of opinions
expressed make it reasonable to condude that under the crcumstancesiit gppearsthat use of the ALP
will be productive. The gpplicant is not required to meke aformd showing, such as asgned agreement
or use of aparticular voting procedure, to memoridize the consensus on use of the procedures. No
sngleinterested entity has aveto power over the gpplicant'suse of the ALP.

In order to make the showings discussed above, the Commisson expects the goplicant to show
aseries of interactions between itsdlf and participants that goes beyond an exchange of letters. Such
interactions could indude conferences and metings involving the Commisson g&ff to explore the
dternative procedures. In some cases, the gpplicant’s showing in support of the process may rdy ona
lack of objectionsto the ALPraised in such medtings  This Stuaion may arise a the outset of the
ALP, when interested entities are unsure of how the dterndtive procedures may compare to those
otherwise required under Commisson regulations and are unawere of the rddive bendfits of the
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dterndtive. In these Studions, the Commission may dlow the gpplicant and paticipantsto try the ALP
rather than foredosing this option. However, the goplicant should not treet the aosence of aresponse
from a participant, such as aresource agency, as concurrence.

Indl cases, the Commisson will give public naticein the Feder al Register of thefiling by an
goplicant of arequest to usethe ALP. Thereasonsfor thisareto protect the rights of dl interested
entities to be advised of the request to use the ALP and to file comments on the request in order to
meke thar views known. The Commisson will take the commentsinto account in deciding whether or
not to grant the request. The decison on the request will be find and not subject to interlocutory
rehearing or apped. See 18 CFR 4.34(i)(5). ° However, adenid of arequest does not rule out the
use of collaborative techniques by the participantsin a sandard licensaing process

A Note Regarding Non-Participation

In some cases, akey potentia participant, uch as an agency with Satutory conditioning
authority, may dedineto participatein the ALP, inwhole or in part, ather because thet entity beieves
that an ALP is not gppropriate in the proceeding, or because of other condraints, such asalack of
personnd or finandd resources. Thiswill leave the participants with some important issues to resolve
Where funding is an issue, the goplicant should consder means of sreamlining the process to reduce
codsto paticipants Where gopropriate, entities with budgetary condraints might consider poaling
resources and/or designating a'leed participant” or third party consultant to participate in the process
and natify less active participants when issues rlevant to eech arise

If akey particpant is uneble to participate, the remaining participants will need to consder
whether it isworth continuing with the ALP. The participants may want to condder dterndives, such
as usng the gandard licenang process or uang a"hybrid" of the dandard licendang process, which
would involve a collaborative goproach, where gopropriate. In conddering the dternatives, the
partidpants should bear in mind that agendes with Satutory conditioning authority, for example, will
retain that authority, regardiess of which licenang processis used, and thet those agencies concerns
ultimatdy will need to be addressed. Moreover, should the participants decide to request the
Commisson's parmission to proceed with the ALP without akey potentia participant, the Commisson
will meke its own determination on the metter.

Should the remaining participants decide to prooceed with the ALP, it would be to their
advantage to discuss with the "non-participating” entity the extent to which it iswilling and ableto be

>The Commission has stated that it will place acopy of the decision (on the request to use the
ALP) on the Commisson Issuance Poding System (CIPS), so thet it can reedily be found by anyone
interested.
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involved. For example, the participants might agree to seek the views of the non-participating entity on
sgnificant subjects, auch asthe preparaion of sudies, to brief the non-participating entity a agreed-
upon intervas, and to drculate group documents for comment to the non-participating entity. This
could hdp ensure that the interests of dll entities are represented, and, idedly, minimize the potentid for
disuptions of a Collaborative Group's efforts at later Sages of the licenang process.

C. Communications Protocol

Once convened, the Collaborative Group should establish a Communications Protocal (CP).
The Commisson's regulaions on dternative procedures reguire that a potentia hydropower goplicant
requesting the use of the AL P "submit a Communications Protocal, supported by interested erttities,
governing how the goplicant and other particpants in the pre-filing consultation process, induding the
Commission gaff, may communicate with each ather regarding the merits of the gpplicant's proposal
and proposals and recommendations of interested entities” See 18 CFR 4.34(1) (3)(ii).
Communications Protocals can vary in length. At aminimum, the CP should document how and which
ord, written, and dectronic communications on non-procedura issueswill or will not be recorded.®
Many CPs address the fallowing additiond communications issues

. What will be the primary means of communication between and among the participants,
e, will information be tranamitted primarily on paper, viae-mall, by other dectronic
means (uch as digribution of CD ROMS or diskettes for usein persond computers),
or through pasting on an interactive Internet web page maintained by the progpective
license goplicant?

. Where will the required public reference file be located, and what will be the procedure
for accessng those files and making copiesiif needed? Condderation should dso be
given to which materids will befiled with the Commisson asapat of the formd record
after the license or amendment gpplication isfiled.

. What will be the procedures for noticding and documenting mesetings? Who will take
mesting notes, and how will the notes be prepared (verbatim transoript, adiscussion of
the main points, or asummary)? How and when will the notes be digpersed, and how
will corrections or differences of opinion be resolved, if needed?

®Examples of aCommunications Protocol can befound a: Lake Chelan Project
(P-637) hitp:/Aww.chdlanpud.org/rdicense; . Lawrence-FDR Power Project
(P-2000-010): http://rimswveb] fercfed.usrims (dick on Document ID and enter Document 1D No.
117018).
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What will be the key periods for providing comments during the process?

D. Operating Plan or Standard Operating Procedures

The Collaborative Group may dso establish an Operaing Plan or Standard Operating
Procedures for conduct of the group's work, sometimes d o referred to as Ground Rules. Although an
Operating Planis nat required by Commisson regulation, an Operating Plan can be hdpful in ensuring a
common undergtanding among dl participants of what to expect if they chooseto become activey
involved inthe ALP. Some participants may require such protocolsin order to participatein the ALP.
The Collaborative Group should work together to define the terms of an acoegptable Operaing Plan.
An operating plan ” could address the fallowing;

The soope and timing of deve oping an Operating Plan, should the Collaborative Group
decide to address dements of the plan in a phased gpproach.

What is the purpose of the collaborative process for this project?

What will be the organizationd sructure of the Collaborative Group or team? Will
there be subgroups or subcommittees, how will they be structured and what will be
their roles?

How will decisgons be made? How will agreement be defined?

How will digputes be resolved?

How will participants procead if agresment on a particular issue no longer
exigds?

What will be the responsihilities of Collaborative Group/subgroup teem membersin
terms of atendance, decison-making dhility, etc.? How will Federd and Sate
agendesthat do not fully participate in the ALP be kept informed o that they can
provide thar input as needed?

What will bethe generd rulesfor conduct of participants and for running mestings?

"Examples of an Operating Plan can be found a: Abenaki and Anson Project Nos. 2365 and
2364, http://imswebl fercfed.usrims (dick on Document 1D and enter Document ID No. 1963214);

Cabinet Gorge Project(P-2058) & Noxon Rapids Project (P-2075) hitp:/rimswvebl fercfed.usrims.

6
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. How will contact with the media be handled?

. Who will fadlitate megtings?

. Isamediator needed?

. Should training in negatiation and the licenaing process be offered to the participants?

. What isthe anticipated schedule for the process (i.e, what is the processtime line?)
E. ldentification of Commitment and Resources Available

The Collaborative Group should look for ways of sharing resources and coordinating or
combining related processes. Arethere other existing hydropower projects or damsin the sameriver
basin whose environmentd review may be on asmilar track that could be coordinated or combined
with the environmenta review of the prgject in question? Can particpants with amilar interests share
daff or asss each other with representation at dl meetings and dissamination of rdaed informeation?
Time, codts, authority of participants, and Collaborative Group support are often topics of discusson
for the Collaborative Group.

1 Time

How much time will be expected of the group membears? What are the time frames for medting
licenang obligations? As soon as possible, the Collaborative Group should establish agenerd schedule
for itswork, blocking out time, setting regular meetings, and project milestones, o thet the
commitments made by participants are based upon agenerd underdanding of the resources necessary
to fully particpatein the process Congderation should be given to building flexibility into time lines

2. Costs

Do the particpants have the resources (time and money) to paticipatein dl medtings, fidd
trips, and review processes? What adjustments can or should be made to indude al interested
participants, induding thase with resource deficits? Who will bear the cogts of supporting the
Collaborative Group, in regard to trave, copying, mailing, and any outdde fadilitators or mediators?
Creative procedures, induding conference cdls and use of locd saff, cooperative representetion by a
"lead" entity, e-mail procedures, use of web-gtes and video conferences, may be opportunities for
effective participation & minimd cod.

3, Authority of Participants
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Participants should send representatives who can speek for the participant. Does eech
representetive have the authority, on behdf of the participant, to resolve rdevant issues? If not, will the
representative commit to keep its management informed o thet any gpprovals can be obtained ina
timey manner? If apatidpant’s authority is limited, the spedific limitations should be explained to the
Collaborative Group. Where a participant is an entity, such asa State or Federd resource agency,
NGO, Indian tribe, or company with more than one representative involved in the ALP, the entity
should iderttify to the Collaborative Group their Satutory authority and the authority of eech
representetive. A didinction may be made between palicy, legd, and technicd represantatives. The
participant's representative, who has the authority to commit the participant to adecison in regard to
the collaborative process, should be dearly identified to the Collaborative Group. In some cases, the
particpant’ s representative on the Coallaboraive Group may not have the authority to bind the
paticipant to afind decison in the collaborative process, a leest not without additiond review. Thisis
amog dways the case with governmental organizations: As aresult, the participant's represantative
should dearly explain the decigonmaking process of the participant and should commit to keep rdevant
decison makersinformed so asto limit the potentia for reversd later in the process.

4. Callaborative Group Support
a Fadlitator

Gengdlly, dl collaborative processes may bendfit from afadlitator to organize and conduct
medings. A fadlitator may dso assst agroup in discussng condructively anumber of complex issues.
Beyond that, thereisawide range of options for additiond assstance and support for the Collaborative
Group. Thefadilitator should be someone that dl participants perceive as trusted/neutrd, as agreed to
by the Collaborative Group. If an outdde contract fedilitator is used, the group should consder who
bearsthe cogts. Will the fadilitator dso be respongible for conducting the group's meetings and keegping
minutes or will those respongibilities be separatdy assgned? What other duties will the fadilitator have?
It may be gppropriate that fadilitation be conducted by more than one person.

b. Mediator

A mediator may be the same erttity or person as the fadilitator, but mediation is a ssparae
function. A mediator isa person or entity desgnated to help a group resolve problems usng the
process agreed to by the group members. The mediator may consast of more than one person or, ona
spedific issue, apand of experts If amediator is dedrable, the Collaborative Group should determine
whether to sdlect one @ the beginning of the process, or only asdigutes arise.
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The mediaor should try to deveop an amaosphere of comity and encourage the participants
trugt in the mediator and their ability to work and reason together. While the mediator may suggest
ground rules for participation and behavior, the participants mus agree to any such ground rules. These
ground rules may range from meaiters of etiquette (eg. who may oeek) to, in some cases, protocols
about such matters as scope, agenda, order of collaboration, the use and timing of caucuses, and the
way in which the Collaborative Group will respond to the mediaor ather inquiries

C. Mini-traning or Orientetion

It could be helpful, & the outset of the ALP, for participants to develop skillsin negatiaions,
collaboration, mediation, and the licenang process. Furthermore, the training and qudification(s) of the
particpantsin the Collaborative Group should be addressed. This could be crudd in successfully
negatiating a particular resource gudy or rdating the sudy results to gppropriate mitigation and
enhancement meaaures. Opportunities that are avalable for training representatives sarving on the
Coallaborative Group should be discussed. If amini-training sesson is offered to participantsin an
ALP, they should be encouraged to attend (see Appendix C).

F. Achieving and Maintaining Agreement

Achieving and maintaining agresment iskey to asuccessful ALP. Successismore likdy if Al
paticipantsin the Callaborative Group have adear undersanding of their own expectaions aswell as
those of the ather participants. 1t would be helpful if the participants can agree upon the processthe
Coallaborative Group will utilize for making the many decisions required over the course of the process.

The group should agree on how it will meke decisonsin order to move forward on the difficult
or complex issuesthat will arise during the course of the ALP, such as Sudy nesds and designs or
mitigation or enhancement measures that the group may develop. The ahility of the Callaboraive
Group to jointly meke decisons that ensure movement towards group objectives is important to the
ultimate success of the effort. These objectives could indude progress in assessing the environmentd
impacts of the project, and deve oping reesonable dternatives, and may dso indude reeching an
agreement or an Offer of Settlement on mitigation, enhancement, or other measures thet should be
adopted.

The Callaborative Group should consder establishing amechaniam for identifying when
agreament on apaticular issueisthreatened, and, in such cases, how to proceed. Referring anissueto
an internd settlement group before refarring it to athird party may be hdpful given their knowledge on

8For further suggested reading, see Administrative Conference of the United States,
"Medidion: A Primer for Federd Agendies’, undated.

9
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dl theissues and may advance the process when there is disagreement on atechnicd issue. Thisand
other gpproaches to resolving disputes internaly are suggested as a predicate to the use of athird party
or dedaing animpase.

Dispute Resolution

If the Collaborative Group reeches apoint of impasse on apaticular issue, it should follow any
previoudy agresd-upon meesures, induding digpute resolution. The group might condder the following
gepsin trying to resolve the digoute.

Before conddering outside assstance with digpute resolution, the group should firgt consder
dternative goproaches for resolving the dispute interndly.  For instance, the group might consder
forming atechnicd or other subgroup of those participants with adear sake in the digpute or who
posess rdevant expertise regarding the disouted issue. The subgroup should atempt to reach
agreement on the issue and then presant thet to the whole group.  Alterndively, the group could
separate into caucus groups with like-minded participants to explore compromise solutions crafted by
discussing the disputed issue. Such subgroups or caucuses should atempt to reech agreement on the
issue and then present that to the whole group.

If it becomes evident that an outsde or independent party is needed to get the group moving
agan, then condgent with any agreements mede in the CP or an Operating Plan, the group may choose
to initiate a digoute resolution process. Effective digpute resolution may provide away to prevent
disagreament on oneissue from deralling previous agreements on other issues and thereby, move the
ALPfowad. Thereaeavariety of optionsfor getting outsde help to resolve a dioute, induding use
of aprofessona mediator or an independent pand of experts® The important thing isthet everyoneis
comfortable with the chosen dispute resol ution process, and any mediator or pand sdected be bound
by any gpplicable provisons of the group’s CP or Operating Plan.

As another dternative, condsent with gpplicable provisons of the Collaborative Group's CP
or Operations Plan, the Group or a participant may reguest, in writing, that the Director of the Office of
Energy Projects resolve the digpute pursuant to the regulations st forth at 18 CFR 4.34(i)(6)(vii).
Participants are encouraged to try to resolve the issue interndly according to any agresd-upon process
before seeking the Office of Energy Projects assstance. A resource agency may object to forma
disoute resolution by the Office of Energy Projects regarding the subject matter of its Satutory
obligations

There are severd Federd agendies thet offer dternative digpute resolution services, induding
the Commisson, Bureau of Land Management, the Federd Mediaion and Condligtion Sarvice, and
the U.S Inditute for Environmenta Conflict Resolution.
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If the participant bdieves that the fallure to resolve the issue means that the necessary
consenaus to support continuation of the ALP no longer exigts and continued use of the ALP will not be
productive, the participant may petition the Commission to direct what Seps should be taken to
complete the pre-filing consultation process. If, despite the best efforts of aparticipant inthe ALP, the
participant feds compelled to withdraw from the process, in whale or in part, the Commisson will
assessthe vaue of dlowing the ALP to continue without the participation of the withdrawing entity.

The Commisson has not established sandards asto how it will consder such requests and has been
reviewing them on a case-by-case bass. Based on that assessment, the Commission will decide what
action should be taken to complete the pre-filing consultation processin amanner thet is condgent with
the Commission's policies and procedures and other Federd mandates.

[1. ISSUE/INTEREST IDENTIFICATION, INFORMATION
GATHERING, AND ADMINISTRATIVE RECORD

The purposes of this section are to provide suggestions for identifying issues and assodiated
information thet may contribute to defining the scope of environmenta andyds for the proposed action
and ressonable dtenatives, and for identifying information that should be submitted to the Commission
as pat of the adminigtrative record associated with the license gpplication.

A. ldentify Interests, Concerns, and Goals

The ALP provides an opportunity for dl participantsto identify interests, concerns, datutory
responghilities, and god's regarding the proposed action and reasonable dterndives, and to explain
how they arerdated. For example, fish protection may be aresource agency’s datutory responghility.
The agency may have specific gods, such asamanagement plan for asudanable fishery to protect and
enhance the fishery resource, which need to be addressed in the collaborative process. The members
of the Callaborative Group should explain their gods for the process, induding both procedurd and
ubgantive gods  For example, if aForest Plan saysthat one of the management requirements for the
Forest Sarvice in the project areaisto "maintain good qudity hebitet for fish," the Forest Service should
aticulate what is meant by good qudity and which fish are the focus of interest. Ancther example
would be an gpplicant Sating thet lowest cost power productionisitsgod. Can the goplicant spedify in
gregter detall the specific gods? Isits power need condant or isit tied to differing demand times? Are
there existing contracts for water use, separate from power generdion, that should be consdered? If
some of these concerns cannat be described, they may be gppropriatey induded inthe list of
information gaps, as discussed b ow.

B. Identify Available Relevant Information and Data

11
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The goplicant, asssted by the rest of the Collaborative Group, should identify, collect, review,
and disseminate to the participants available rdevant informetion for the proposed action and
reesoneble dternatives.  The Callaborative Group should try to identify ggpsin theinformation and
seek ways to gather such information as early aspossble. Participants should use the resource
agendes and the Commission daff asaresource and guidein the ALP. For example, participants
should learn how to use the Commisson’ s dectronic Records and Information Management System
(RIMS) and CIPS sysems, and should inquire of resource agencies and other sources asto other
avalable materids concerning project impacts on resources. The Collaborative Group should identify
what resources are available from resource agencies and other sources that can be used to understand
project resource impects (see Appendix D).

Information gathering should take into account dl rdevant legd requirements or goals, and the
datutory responghilities of the Commisson, State and Federd resource agendies. In paticular,
information rdaing to exiding agency planning efforts, such asfishery management or restoraion plans
land management plans, water qudity and river basin plans, tribal management plans, recovery plans
higtoric preservation plans, additiond plans on the Commisson's Ligt of Comprehensve Plans and
locd or county plansare criticd. Thisinformeation gathering could dso indude palicy basesfor an
agency's gods and objectives Some of the information may be part of the goplicant’ s exiding records,
such asrdevant environmentd and economic information. The rest of the information might have been
gathered by resource agendiesfor other projects or programs. The Collaborative Group should
congder which of thisinformation can beused. (Seethe NEPA regulaions governing Tiering a 40
CFR 1502.20 and Incorporation by Reference a 40 CFR 1502.21). Also, the Collaborative Group
should congder contacting universities or other inditutions to see if anyone has rdevant informetion or is
conducting rdlevant dudies  The fallowing lis describes the types of information thet generdly may be
useful.

C Information, quantified data, or professond opinions that may contribute to defining the
geogrgphic and tempora scope of the cumulaive effects andyss and identifying
sgnificant environmentd issues

C Information from any other Environmentd Assessment (EA), Environmental Impect
Saement, or Imilar document or sudy (previous, ongoing, or planned) rdevant to the
proposed action.

C Exiging information and any data thet would ad in describing the past and present
effects of the project and other developmentd activities on water quaity and quartity,
fish and wildlife resources, recreation or land use resources, cultura resources, flood
contral, or water supply.

12
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C Federd, State, locd, or Indian tribe resource plans and future project proposas thet
encompass the affected river baain. For example, rdlevant proposds to congruct or
operate water trestment fadilities, recregtion areas, and water diversons, or to

implement fishery management programs

C Cumulative effects of basn-wide activities on resources, induding the proposed
project. Information could indude, but nat be limited to:  how the project would
interact with other projects on the river and other developmentd activities, resultsfrom
studies; resource management policies, and reports from Federd, State, and locd
agendes and Indian tribes.

C. Identify and Conduct Studies

The Collaborative Group may prepare asummary of interests, concarns, and godsthet reflects
the key points agread upon by the Callaborative Group. This summary may lead to arecognition of
studies needed to assess the proposed action and reasonable dternatives, aswell asto meet anticipated
information nesds and andyss. Consequently, the ALP alows participants to negotiate the sudy
soope, and to review and assess the gpplicant-conducted Sudies, review study progress, and if
necessary, have the gpplicant conduct additiond studies. The gpplicant should work dosdy with
interested participants during the sudy process, particularly when astudy is proposed to address
concarns rdating to satutory responghilities (such as, the Endangered Species Act, the Cleen Water
Act, or the Nationd Higoric Presarvation Act, anong others).

The potentid goplicant mugt diligently conduct dl reasonable gudies and obtain dl ressonable
information requested by resource agenciesand Indian tribes. See 18 CFR
4.38(c)(1), 16.8(c)(1). In addition, under the ALP, NGOs and interested persons may aso request
studies during the pre-filing sage. 18 CFR 4.34(1)(6)(V).

The expectation isthat the goplicant will work daosdy with the Callaborative Group in
deveoping Sudy plans implementing Sudies, and andyzing results. Agreement on these Sudy issues
will fadlitate the deve opment of an acceptable information base upon which decisons can be mede and
help expedite the Commisson'slicenang process.

The Commisson’s regulations dlow an gpportunity for participants to request gudies efter the
filing of the gpplication. 18 CFR 4.34(i)(5(iv). However, the ALP will work best when necessary
gudies can be identified early in the process. When study issues are not identified and resolved early
on, various difficulties may arise, such asthe inahility of participants to commit to settlement terms
because of a concern that the information necessary to support a settlement islacking from the record.
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Furthermore, after thefiling of the gpplication, the Commisson gaff may request from the goplicant
additiond information, which may indude sudies to be conducted.

D. Administrative Record

The adminigrative record forms the bad's of the Commisson's licenang decigon, induding the
goprova of any settlement offer. The adminidrative record supports the recommendations, teermsand
conditions, and other actions of State and Federd resource agencies. At dl Sagesof the ALP, the
Collaborative Group should be consdering the development of an adminidrative record which is
ufficent to support its recommendations

During the ALP, the Callaborative Group should identify those particular items of information,
induding study reports, that should be submitted as part of the adminidrative record a the timethe
license gpplication and preliminary draft NEPA document are filed with the Commission. 1°
Submission by the Collaborative Group does not necessily predude the submission of information by
individud partidpants The Commisson gaf are avaladle to discuss with the participant(s) the
gopropriateness of written project-rdlated materids thet should be submitted to the Commission, and
therefore, made avallable to the generd public.

1At the time of filing of the license application and prdiminary draft NEPA document, the
participants should decide what materias have been properly filed with the Commisson (eg., 18 CFR
4.32(b)(1) requiresfiling an origind and eight copies with the Commisson's Secretary) and which
additiond documents, nat filed in accordance with the Commisson'sfiling regulaions during the pre-
filing period should beinduded in the offidd record. The Commisson's regulaions, 18 CFR 4.34(1),
Odineste what documents are required to befiled during the ALP. Other documents may befiled at
the discretion of the participants.

If aparticipant wishes that a document be indluded as part of the adminidretive record for a
license goplication (unless the document has dready been filed with the Secretary as an origind and
eight copies, in paper form, during the pre-filing phase of the ALP), the gpplicant or other interested
paticipant should submit to the Commisson the necessary number of copies a thetime of filing of the
license gpplication and draft NEPA document.

The Commission is currently investigating the use of dectronic filing for proceedings before the
Commisson. ThisElectronic Fling Initiative sseks to develop a comprenensve informetion
management system that acogpts filings and disseminates information dectronicaly. However, until the
Commisson's regulations are amended to reflect changesin technology, filing for record purposes
reguires the submisson of the required number of paper copies of each document.
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[11. NATIONAL ENVIRONMENTAL POLICY ACT AND
COMMISSION LICENSING AUTHORITY

National Environmental Policy Act (NEPA)

Thelicenang or amendment of the license of ahydrodectric project may trigger the
environmentd review process governed by NEPA. The Commission, asthe agency with the authority
to issue or amend a hydropower licensg, is regpongble for ensuring compliance with NEPA inthe
licenang context. Other agencies with jurisdiction by law, or gpecid expertise with respect to any
environmenta is3ue, may be a cooperating agency with the Commisson g&f in devdoping the NEPA
andys's and documentation. The badc regulations governing the NEPA process can be found at 40
CFR Parts 1500 through 1506; the Commission's regulations implementing NEPA can befound at 18
CFR Part 380. The NEPA processisintended to hep the Commisson and other public officds make
decisonsthat are based on an underganding of environmenta consequences, and take actions thet
protect, restore, and enhance the environment. See 40 CFR 1500.1(c). For thisreason, as soon as
possible, the gpplicant, assigted by the rest of the Collaborative Group, should collect aufficient
information to eva uate the environmenta consaquences of the propased project. The Commisson's
licenang decison, whether in gpproving an Offer of Settlement of the Callaborative Group, or
otherwise, mugt be supported by subgstantid evidence in the record before the Commission.

The Commission' s regulations etablish thet, generdly, an EA is prepared in andyzing an
goplication for an origindl license, anew license (. rdicensing), or amendment! AnEA isa
document providing suffident evidence and andys's from which it can be determined whether the
proposed action (i.e, licenang, reicenang, or amendment) isamgor Federd action likdy to
sgnificantly affect the qudity of the human environment. If o, an environmentd impact datement (E1S)
isrequired. It contains, & aminimum, adiscusson of the need for the project, description of the
affected environment, reasoncble dterndtives, the environmenta impects of the proposd and
dterndives environmental enhancement or mitigation mesesures, and aliding of the agendesand
persons conaulted. Should the Commission find thet ahydrodectric project will not have asgnificant
effect on the human environment (a“Fnding of No Sgnificant Impact, or “FONS”), then no further
NEPA documentation (an EIS) isrequired.

Howeve, if the Commission cannat make such adetermination, or it is dear that the project
may have a sgnificant effect on the human environment, then an EIS (induding a published draft) must
be prepared. The EIS is adetailed written document addressing the purpose and need for the projedt,

11 The environmenta document may be prepared by a Third-Party Contractor. The
participants should make sure thet the Third-Party Contractor is bound by the Communications
Protocol and processes of the Collaborative Group.
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dternatives induding the proposed action, a description of the affected environment, the environmenta
consaquences of the proposal and reasonable dternatives, and environmenta enhancement or
mitigation meesures. The Commisson may decide to prepare an EIS for a proposad licenaing or
amendment of license a the outst of aprocess, without preparing an EA initidly.

Inthe ALP, prdiminary drafts of environmental documents may be prepared by the gpplicart in
lieu of Exhibit E (Environmenta Report) 12 in the license or amendment application. The gpplicant must
conault with abroad range of interested entities, induding State and Federd resource agendes, Indian
tribes, NGOs, and ditizen groups. The goplicant conducts sudies and subsequently preparesthe
preiminary draft(s) EA, commonly referred to as an Applicant-Prepared Environmental Assessment
(APEA), in conaultation with the Collaborative Group.

The Commisson is expected to integrate, to the fullest extent possible, the NEPA andyssand
documentation of the licenang or amendment propoasa with other environmentd review and
consultation processes required under other datutes, such asthe ESA and the NHPA (see Section VvV
and Appendix A, Pat 2). See 40 CFR 1500.5(g) and 1502.25. In addition, agencies are encouraged
to reduce dday in the NEPA process by, among other things, integrating the NEPA processinto early
planning, emphasizing interagency cooperation before the NEPA document is prepared, and preparing
NEPA documents early in the process. See 40 CFR 1500.5. Thus, to meet the Commisson'sgod of
combining processes and reducing time, the APEA submitted with the gpplication should address dl
datutorily-required consultation and compliance metters (such as ESA and NHPA conaultations) and
discuss dl reesonable dterndives

V. RESOURCE AGENCY JURISDICTION UNDER THE
FEDERAL POWER ACT

Under the FPA, State and Federd agendies other than the Commission are granted certain
authorities rdating to hydropower licensng to impose certain conditions and recommend other
conditions. The mandatory authorities indude Section 4(€) (rdaing to conditions for the protection and
utilizetion of Federd resarvations), Section 18 (rdating to fish passage), and Section 30(c) (rdaing to

12| the standard pre-filing consuitation process, an gpplicant prepares an Exhibit E
(Environmenta Report) to the license gpplication as required by the Commisson'sregulaions See 18
CFR 4.51(f), 4.61(d), 16.8(d), and (f). Exhibit E contains information on the expected environmentd
impacts from the proposed hydropower project, induding a description of the locale, and meesures
proposad by the gpplicant to protect and enhance environmenta resources, and to mitigate adverse
impects of the project on such resources. In the dternative pre-filing consultation process, the
preliminary draft of the APEA or contractor-prepared EIS may subditute for the
Exhibit E
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conditionsfor conduit exemptions). The recommending authority for Sate and Federd agendies
includes Section 10(a) (recommendations to ensure a project is best adapted to a comprenensive plan
for devdopment of awaterway), and Section 10(j) (recommendations regarding fish and wildlife
protection, mitigation, and enhancement messures). In addition, State authority regarding water rightsis
preserved by Section 27 of the FPA. Further details regarding these autharities can be found in
Appendix A, Pat 1.

V. LAWSRELEVANT TO THE COMMISS ON'S
LICENSING PROCESS

In addition to NEPA, other Federd laws are rdevant to the licenaing or license amendment of
spedific projects The Commission and agendies with responghilities for such laws are working
together to integrate or combine their processes with the hydropower licenaing process. A lig of the
possble datutes involved follows, generd summiaries of these laws and thair rdationship to the licenang
process (and hence, the ALP) are contained in Appendix A, Part 2.

Clean Water Act, Section 401 Water Qudlity Certification

Coadtd Zone Management Adt, catification

Endangered Species Act, Sections 7 and 10 consultation

Fsh and Wildlife Coordinetion Act

Magnuson-Stevens Fishery Consarvaion and Management Adt,
essentid fish habitat consultation

Nationd Higtoric Presarvation Act, Section 106 conaultation

. Wild and Scenic Rivers Act

VI. NEGOTIATING TOWARD OFFER OF SETTLEMENT

One of the common goasin a collaborative processisfor the participantsto develop a
negotiated agreement or settlement onissuesintherdicenang. For example, the Collaborative Group
could seek to develop an agreement on whit terms and condiitions the gpplicant would proposeiniits
goplication for the protection, mitigation, and enhancement of variousresources. This agreement, or
“Offer of Settlement”, would be filed with the Commission for incorporation into the license '3

13 [Editor'snote Theissue of how settlement agreements are or are not incorporated into the
Commisson'slicenang Order(s) and the Commisson'slicens(s), and how that may affect the
enforcement of settlement terms and conditions; has been raised but not resolved by the interagency
Federd workgroup. This section on settlement agreements should not be condtrued as having either
addressed or resolved the issug).
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The Commisson's regulaions are dlent as to when participants may commence negotiaing
towards an Offer of Sattlement during an ALP. As each processis different, the gppropriate timeto
initiate discussonson dl or individua issues depends upon the Stuation. Animportant factor to
condder in reaching anegotiated settlement is that participants should seek to negotiate based on
interests and concerns, not pogtions.

The Operaing Flan, if it exigts, may address what conditions should be present for negatiations
to commence on dl or individud issues. The Callaborative Group may want to wait until dl information
has been obtained and dl rdevant sudies have been completed before darting to negotiate toward an
Offer of Settlement. Conversdly, the Collaborative Group may agree to dlow asub-committes, if
subcommittess are utilized, to commence negotiations on isues within the subcommitteg's agresd-upon
jurisdiction when the subcommittee beieves it has adequate information upon which to propose a
resolution of thoseissues

Additiondly, an Offer of Sattlement does not haveto indude dl issues. The Sattlement
Agreament may cover sHected issues or dl issues, and participants may give ther full or partid support.
In the begt of al worlds, an Offer of Settlement will address dl issues arigng in the licensaing or pog-
licenang process and be endorsed by dl members of the Callaborative Group. While there may be
sgnificant benefitsin apartid Offer of Settlement, settlements which exdude particular parties or issues
may be of limited vdue

Itiscriticd to recognize that certain agency participants, induding the Commisson, have
datutory responghilities which are not limited by any agresment of the particdpants. Additiondly, the
goplicant and cartain other participants may have other condraints which impact their repective
negatiaing postions. The agendies Satutory respongbilities and participants congraints should be
outlined early in the ALP s0 that such congderations do not come as a surprise upon commencement of
negatiaions. Resource agendies have responghilities to protect and manage the resources under thelr
care. Inorder to meat those responghilities, the rdlevant Satutes provide them with opportunitiesin
licensing proceedings to provide comments, terms, condiitions, and prescriptions.

Itisimportant for al participants in the negotiation process to identify information gaps when
commending and conducting negatitions. Also, the Collaborative Group or subcommittee should
atempt to identify arange of mitigation and enhancement measures and assodiated cods if possble,
that may be agread to depending upon the information generated by the planned udies The CP
and/or an Operating Plan for the ALP may dso meke dear that a participant will not be deemed to
agreeto any provison of settlement until completion of rdevant scientific gudies and agreement on dl
rdlevant issues. Such apratocol may aso provide thet positions taken in negatiations must not be used
for other purposes outsde the Commisson licenang process
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Although resource agendes may agree to engage in negatiations prior to completion of sdentific
gudies and their assodiated public review in the NEPA process, that participation cannot be congtrued
to dter or condrain the agencies Satutory authority. The potentid problems of conducting a
negoatiating process before completion of sudies affecting an agency's Satutory authority are twofold.
Hrg, when an agency presents anegatiating position based on only prdiminary information avalaole a
the time, the agency may be compdled to change thet pogtion in light of any find information provided
by ongoing sdientific gudies This change may undermine any partid, but tentaive, agreament on an
issue that may have been achieved in the Collaborative Group. Second, if the participants proceed to
negatiate prior to the completion of rdlevant sudies, the agency, upon joining the negatiations fter the
Sudies are completed, may object to or otherwise identify problems with the proposed resolution of
isues.

VIl. CONCLUSON

These guiddines provide an ovaview of the ALP and issues that participants may wish to
address before embarking on the use of this method and while they are participating in a Collaborative
Group. Condgderation of the subjects addressed in the guiddines should help the Collaborative Group
operate more smoathly, resuiting in the pre-gpplication process teking lesstime and shortening the time
for licenang proceedings through early resolution of contentious issues

The ALP will encourage early, frequent, and open communication between participants, which

in turn can hdp build an underdanding of the participants pogtions, flexibility, and alevd of trugt thet
can leed to mutudly sstisfactory resolution of the issues a hand.
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APPENDIX A: LAWSRELEVANT TO THE COMMISSION
LICENSING PROCESS

Part 1. Certain Federal Power Act Provisions

Although the Commission decides whether or nat to grant allicense gpplication, the Federd
Power Act (FPA) providesfor desgnated Federd agencies to submit mandatory license conditionsfor
fisways and for the protection and utilizetion of Federd reservations; and provides for desgnated
Sate and Federd agendies to submit recommendations regarding resources within their repective
purviews, as described below.

Section 4(e)

Saction 4(e), 16 U.S.C. 797(e) contains anumber of provisons, but when referenceis made to
an agency’ s mandatory 4(e) authority the referenceisto the provision that requires that licensesissued
for aproject located within any reservation "be subject to and contain such conditions as the Secretary
of the department under whose supervision such resarvetion fals shdl deem necessary for the adequate
protection and utilization of such resarvaion.” Thismeanstha when aproject islicenssd withina
Federd resarvation, which is defined aslands or interest in lands owned by the United States, such as
tribal lands embraced within Indian resarvations, nationd forests, and military resarvations, then the
Secretary respongble for managing those lands has the authority to establish conditions; to be
incorporated in any hydropower licenseissued by the Commisson, for the protection and utilization of
the Federd resarvation. Thisauthority may be ddegated by the Secretary to a subordinate agency,
eg., Secrelary of Agriculture through the Forest Sarvice, and the Secretary of Defense through the

Anmy.
Section 10(a)

Under Section 10(a), 16 U.S.C. 803(a), the Commisson must ensure that a hydropower
project is"best adapted” to a comprehensve plan for improving or developing awaterway or
wateways, for the use or benefit of interdate or foragn commerce, for the improvement and utilization
of waterpower deve opment, for the adequiate protection, mitigation, and enhancement of fish and
wildlife (induding rdated spawning grounds and hebitat), and for other beneficd public uses induding
irrigation, flood control, water supply, and recregtiona and other purposes referred to in Section 4(€).
In order to ensure aproject is best adapted, under Section 10(a)(2), the Commisson must consder the
extent to which the project is condgent with a comprehensive plan (Where one exigts) for improving,
developing, or consarving awaerway or waterways affected by the project, and the recommendations
of State and Federa agendes exerddng adminidration over relevant resources and recommendations
of Indian tribes affected by the project.
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Section 10(j)

Under Section 10(j), 16 U.S.C. 803(j), in each hydropower license issued, the Commission
must indude conditions basad on recommendations for the protection, mitigation and enhancement of
fish and wildlife affected by the proposd. These conditions are based on recommendations for fish and
wildlife protection, mitigation, and enhancement, induding Spawning grounds, made pursuant to the Hsh
and Wildlife Coordination Act (16 U.S.C. 661 et seq.) by the U.S. Fish and Wildlife Service (FWS),
Nationd Marine Fdheries Savice (NMFS), and Sate fish and wildlife agendes. The Commisson
must base license conditions on these agency recommendations unless the Commission findsthet the
recommendation may be incondstent with the purposes or requirements of the FPA or other gpplicable
law, has atempted to resolve such an incongstency, giving due weight to the recommendetion,
expertise and gatutory responshility of the State or Federd resource agency in question, and
incorporate into the license conditions to adequately and equitably protect, mitigate damagesto, and
enhance, fish and wildlife resources affected by the proposal.

Section 18

Under Section 18, 16 U.S.C. 811, the Commisson must provide for the congruction,
operation, and maintenance of any "fisway" prescribed by the Secretary of the Interior (delegeted to
the FWS) or the Secretary of Commerce (delegated to NMFS) for the safe and timdy upstream and
downstream passage of fish.

Aswith Section 4(e), the fishway conditions submitted by the rdevant resource agency must be
supported by subgantid evidence on the record before the Commission. The Commission mugt
indude the Secrdtaries prescriptions for fidways as conditionsin alicense, if alicenseisissued.

Section 27

Section 27, 16 U.S.C. 821, specifiesthat nothing in the FPA isto be congrued as affecting or
interfering with Sate law regarding the control, gppropriation, use or didribution of water, or any
vesed right in water. Generdly, this means that Sates retain the authority to require thet an applicant
for ahydrodectric license from the Commisson comply with State laws regarding obtaining aweter
rights for operating projects. See dso, Section 9(a)(2), 16 U.S.C. Section 802(a)(2) (requiring
goplicants to submit evidence of compliance with State laws regarding gppropriaion and diverson of
water).

Section 30(c)
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Section 30(c), 16 U.S.C. 8234(C), provides that in issuing exemptions for conduit facilities, the
Commisson shdl conault with the FWS [and the NMFS] and the gpplicable Sate agendies, inthe
manner provided by the Fsh and Wildife Coordinaion Act, and shdl indude in exemptions such terms
and conditions as the agencies determine gopropriate to prevent loss of, damage to such resources and
to otherwise carry out the purposes of such Act.

Part 2. Other Federal L aws

In addition to the FPA, there are anumber of other Federd laws thet intersect with the
hydropower licenang process, and which should be integrated into a collaborative process. The
fallowing lig provides the mogt prominent examples of these ather laws, in dphabetica order. Note,
however, that the Cleen Water Act is particularly sgnificant because it provides States with mandatory
conditioning authority for the protection of water qudity.

Clean Water Act

Under Section 401 of the Clean Water Act (CWA), 33 U.S.C. Section 1341, gpplicants for
hydropower licenses, in order to conduct activities which may result in any discharge into the waters of
the United States must obtain a certification or waiver of catification from the State or digible Indian
tribe in whose jurisdiction the discharge ariginates that the activity will comply with gpplicable
provisons of the Cleen Water Act and gppropriate State laws,

A Sate or digible Indian tribe may condition their cartification to assure that the goplicant will
comply with gpplicable provisons of the CWA and gppropriate State laws, which become conditions
of thelicense. Each State and digible Indian tribe has its own procedures for issuing a Section 401
catification. Section 401(a)(1) providesthat alicense cannot be issued until awater qudity
certtification for the project is obtained, unless catification has been waived by the Sate, ether
dfirmativdy or by operation of law. See 18 CFR 4.38(f)(7). Commisson regulaions require
goplicants for anendmentsto exiging licenses to request a catification if the amendment would have a
materid adverseimpact on the water qudity in the discharge from the project or proposed project.
See 18 CFR 4.38(f)(7)(iii).

Coastal Zone Management Act

Section 307 of the Coadtd Zone Management Act (CZMA), 16 U.SC. 1456, requires that
eech Federd agency adtivity within or outdde the coadd zone that affectsany land or water use or
neturd resource of the coadtd zone shdl be carried out in amanner which is conggtent to the maximum
extent practicable with the enforcegble policies of goproved Sate coadtd management programs
(CMP).
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Non-Federa gpplicants for Federd licenses or permits and Federd finendd asssgance mugt
comply with State CMP enforcegble palicies. Origind and new hydrodectric licenses and cartain
license amendmentsissued by the Commission are Federd license or permit attivities under the CZMA
and Nationd Oceanic and Atmospheric Adminigration'simplementing regulations. If a Sate CMP has
"liged" such gpprovas then the gpplicant mugt certify that the adtivity is condgent with the CMP. The
Sate mugt concur with, or object to, the cartification. The Commisson cannot issueits gpprova until
the State concurs, or if the State objects, until the Secretary of the Department of Commerce
(Commerce), on apped by the applicant, overrides the State CMP s objection.

Endangered Species Act

Section 7 (8)(2) of the Endangered Species Act (ESA), 16 U.S.C. 1536(8)(2), requiresthe
Commission, in conaultation with the FWS, or the NMFS (depending on the Spedies), to ensure that
any action the Commisson authorizes, funds or carries out is nat likdly to jeopardize the continued
exigence of any threatened or endangered (listed) Soecies, or result in the destruction or adverse
modification of desgnated criticl hebitat. If a proposed licenang may affect alised spediesor criticd
hebitat, the Commission is required to consult with the gppropriate Sarvice. See 50 CFR Part 402.
The consultation process refers to one or more components- - early consultation, informa consultation,
formd conaultation, and further discusson.

The outcome of forma consultation isahbiologica opinion issued by the gppropriate Sarvice,
indlicating whether the proposed licensing islikely to jeopardize the continued existence of the liged
species or result in the destruction or adverse modification of criticd habitat. A “jeopardy” biologicd
opinion mugt identify reasonable and prudent dternatives, if any, that if adopted by the Commisson will
avoid jeopardy to listed species or destruction or adverse modification of critica hebitat, thus dlowing
the project to proceed in compliance with Section 7(8)(2). Thefind decison asto whether or not to
issue alicense that may afect alisted Spedies or criticd habitat must be made by the Commissonin
acocordance with gpplicable law.  After initiation of consultation required under the ESA, Section
7(8)(2), the Commisson and the gpplicant are prohibited under Section 7(d) from making any
irreversble or irretrievable commitment of resources with repect to the licenang which has the effect of
foredasing the formulation or implementation of any reasonable and prudent dternatives.

A biologica opinion that condudes with afinding that the action isnat likely to jeopardizea
liged species or result in the destruction or adverse modification of critica habitat will indude a
Satement specifying the amount or extent of anticipated incidentd take, and any ressonable and
prudent messures (induding terms and condiitions) necessary to minimize the impeact of the teke.
Gengdly, incidentd take will be addressed by means of consultation under Section 7(8)(2); however,
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under cartain dreumdances, it may be gppropriate to authorize such incidentd take viaan incidenta
take permit issued by the Serviog(s) pursuiant to Section 10 of the ESA. 14

Fish and Wildlife Coordination Act

The FHsh and Wildlife Coordination Act provides that whenever an attivity is planned to modify
waters by adepatment or agency of the United States, thet entity shal first consult with the FWS,
NMFS, 1* and with the State agency exercising adminigtration over the fish and wildlife resources (16
U.SC. 661-667€). ThisAd's purposes are to recognize the vitd contribution of our wildlife resources
to the Nation, and thair increasing public interest and Sgnificance. In addition, the Act provides that
wildlife conservation recalve equa consideration with other features of water resource development
through planning, deve opment, maintenance, and coordingtion. The Secretary of the Interior is
authorized to provide assistance to, and cooperate with, Federd, State and public or private agencies
and organizaionsin deve oping, protecting, rearing, and stocking dl wildlife and their habitat, contralling
losses from diseass; minimizing dameges from overabundant species; and carrying out other necessary
meesures.

Magnuson-Stevens Fishery Conservation and Management Act

The Magnuson-Stevens Fshery Consarvation and Management Act (Magnuson-Stevens Act)
(16 U.S.C. 1801 et seq.) was amended in 1996 to indude a reguirement thet the Fishery Management
Counals (Counals) indude a provison in ther fishery management plansto describe essantid fish
hebitat (EFH), induding adverse impacts and conservation messures. Federd agendies must conault
with the Secretary of Commerce, acting through NMFS if thar activities may adversdy affect EFH. If
the activity would adversdly affect EFH, NMFS must respond to the Federd action agency with
recommendations to conserve this habitat. Within 30 days of recaiving NMFS s EFH
recommendations, the Federd action agency must respond in writing with a description of messuresthe
agency will take to avoid, mitigate or offset the impact of the activity on EFH, and inthe case of a
response that isincongsent with the recommendations, the Federd agency shdl explan its ressons for
not following the recommendations

Commerceissued aninterim find rule, 50 CFR 600 Subpart K, with procedures for conducting
EFH conauitations. The rule emphasizes that EFH conaulitations should be combined with consultation

14 Sertion 10 of the ESA provides for the exemption of certain activities from the take
prohibitions of the ESA where the take will beincdenta to an otherwise lawful ativity.

15 While NMFS s not spedifically mentioned in the Statute, it is given arole comparable to the
FWS, pursuant to Reorganization No. 4 of 1970.
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or review procedures whenever possible, provided the existing procedures meet certain criteria The
FPA licendng process provides an exiging framework for EFH conaultation. The Commisson and
NMFS g&f arein the process of working out the details of how to dovetall EFH consuitation with the
Commisson's licengng procedures.

National Historic Preservation Act

Section 106 of the Nationd Higtoric Preservation Act (NHPA), 16 U.S.C. 470f, requiresthe
Commission to take into account the effect of its actions (such asissuance of alicense for a
hydrodectric project) on historic properties, and to provide the Advisory Coundil on Higtoric
Presarvation (ACHP) with a reasonable opportunity to comment. Historic properties are those thet are
induded in, or determined digible for, the Nationd Regidter of Hidoric Places (Naiond Regider). The
Commission, as the repongible Federd agency in the context of the NHPA, must, in consultation with
the State Higtoric Presarvation Officer (SHPO), or, where gpplicable a Triba Hidoric Presarvation
Officer (THPO), identify historic properties and gpply the criteria of adverse effect to determineif the
proposed license and operation of the project may adversdly affect any higtoric properties (Sites,
didricts, buildings structures, or objectsligted in or digible for ligting in the Nationd Regider).
Conauitation should indude other consuilting parties, such as the gpplicant, Indian tribes, the Nationa
Park Sarvice (NPS) and nongovernmenta organizations.

NHPA and itsimplementing regulaions a o require consultation with any Indian tribe or Naive
Hawalian organization that ascribestraditiond culturd and rdigious vaue to higoric properties that may
be affected by the project.

An adverse effect usudly resultsin aMemorandum of Agreement (MOA) or Programmetic
Agreament (PA) among the Commisson, the SHPO, THPO, and in many cases, the ACHP, that
indudes dipulations on waysto avoid or mitigate adverse effects, which the Commisson must indude
asacondition of thelicensa. The gpplicant and the Callaborative Group (or culturd resources
subgroup) should be encouraged to paticipate in deveoping the MOA or the PA and, where
agopropriate, 9gn the MOA or PA asinvited Sgnatories or concurring parties. For projects affecting
Indian lands and resources; tribes (and the Department of the Interior) may become conaulting parties
to the Section 106 process and Sgn the MOA or PA asinvited Sgnatories.

In order to fadilitate coordination of Section 106 of the NHPA and the Coundl’ s regulations
(36 CFR Part 800) with the collaborative process, the gpplicant should:

. Invite the SHPO or THPO to participate in the Collaborative Group during outreech

and provide the SHPO or THPO with an opportunity to participate in dl meetingsand
decison making;
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. If the SHPO or THPO dedinesto participate, request the SHPO'sor THPO's views
on definition of the Sudy area (area of potentid effects), plansfor culturd resource
dudies, and the results of culturd resource sudies; and

. Provide the SHPO or THPO with an opportunity to participate in decigon-making
regarding mitigation and enhancement, espedidly where the resolution could have an
effect on higoric properties

The Section 106 processis conduded by the Commission with an executed MOA or PA, or
SHPO or THPO concurrence in the Commission’ sfinding that no higtoric propertieswill be adversdy
afected by the project license. If thereis no agreement, the ACHP must be provided an opportunity to
submit its comments to the Commisson. The Commisson dhdl take into account the comments
submitted by the Coundl in reeching afind decison on the undertaking.

Wild and Scenic Rivers Act

Section 7 of the Wild and Scenic Rivers Act (16 U.S.C. 1278) provides that no license may
issue for the condruction of any hydrodectric project on or directly affecting any river in the Wild and
Scenic River sysem. The law does not predude, however, licensng deve opments bdow or above a
wild and scenic, or recredtiond river or on any sream tributary of the river so long asthe project will
not invede the area or unreasonably diminish the vaues for which the river was desgnated, as
determined by the Secretary charged with its adminigtration.

The Forest Sarvice, Bureau of Land Management, FWS, and NPS are the agendies charged
with carrying out the adminidration and manegement of rivers within the Wild and Scenic River system.
In carrying out these duties, these agendes must miake Section 7(a) determinationsin hydrodectric
licenaing proceedings where a project would have an effect on a designated river.

The above provisons dso goply (with somewheat different Sandards) to riversthat have been
Oesgnated by Congressfor potentid addition to the Wild and Scenic Rivers sysem (dudy rivers).
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APPENDIX B: CHECKLIST

A checklig can hdp the Callaborative Group utilize the dterndtive licenang processina
condse manner. While the checklis bdow is petterned after the information contained in the
Guidelines To Consider For Participating In The Alternative Licensing Process and isnot
exhaudtive, it can betallored to meet the specific needs of individud projects

CONDUCT OUTREACH PROGRAM TO ATTRACT PARTICIPANTS
__Fedard agencies
__ Saeagendes
__Locd govenments
__Triba governments
__Landowners
__Nongovernmentd organizations
__Citizen groups

DEVELOP COMMUNICATIONS PROTOCOL
DEVELOP OPERATING PROTOCOL (optiond)

COMMISSON APPROVAL FOR USE OF THE ALTERNATIVE LICENSNG
PROCESS

CONDUCT PUBLIC SCOPING MEETING(S) AND SITEVIST(S
__|dentify proposed action, dternatives, scope of environmenta andyss, issues

IDENTIFY ISSUESINTERESTS, GATHER INFORMATION
__|dentify exiding rdevant information
__|dentify required information
__ Conduct necessary study(ies)
__Request for additiond study(ies), if necessary

CONSIDER OTHER RELEVANT SUBSTANTIVE LAWS
__Clean Water Act, Section 401 Water Quality Certification
__ Coadd Zone Management Act
__Endangered Species Act
__Federd Power Act

Provisonsauch as
__Section4(e)
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__Section 10(a)
__Section 10())
__ Section 18
__Section 30(c)
__Hshand Wildiife Coordinetion Act
__Magnuson-Stevens Fishery Consarvetion and Management Act
__Nationd Hidoric Presarvation Act
__Wildand Scenic RiversAct
PREPARATION OF ENVIRONMENTAL DOCUMENT
ITEMSTO ENTER INTO THE COMMISSON'SADMINISTRATIVE RECORD

OFFER OF SETTLEMENT
__Coordination and Implementation of Any Commisson-Approved Offer of  Settlement
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APPENDIX C: TRAINING IN COLLABORATION AND MEDIATION

In investigating the use of the ALP, it isimportant to remember that every hydropower licensing
procesding involves a unique combination of issues and interested participants For example, amulti-
dam project located on severd tributaries within aNationd Forest islikdly to generate adifferent mix of
players and concerns than a sngle dam project located on gpplicant-owned lands near amgor
metropalitan area. Asareallt, a"one gzefitsdl" modd of effective collaboration is nather atanable
nor desrable. Beyond the initid decison to embark on the ALP, participants should discuss how to
utilize their combined resources to make the process work efficiently, farly, and in amanner thet sarves
the varied interests of those involved.

Whileaninitid focus on organizationa sructure and operating procedure is necessaty to
edtablish abasc framework for collaboration, overdl successwill mogt likdy turn on the skillsand
commitment of the participantsinvolved. However, asisthe casein any group effort, alack of
knowledge of the licenang process and/or attention to the skills required to make the process work
inevitably will impede progress toward resolving the important subgtantive issues. The participantsin
the ALP may possess varying degrees of training and experience in basic collaborative skills

Traning opportunities, therefore, should be explored to enhance basic knowledge of the
licensng process and collaboration kills of participants thet will engble them to more effectively
represent their subgantive interests, and dlow them to work condructivdy with others towards
mutudly stisactory solutions. Further, training a the earliest sages of the ALP will givethe
participants abasc mutud underganding of the range of dternatives avallddle-from fadilitation to
mediation--to dlow the participants to choose the process best suited to their particular Stuation.

Traning should combine generic skillsin aress uch asthe licenang process fadlitation,
mediation, advocacy and negatiation with examples and experience gained from the use of the
collaborative processin previous licenang contexts. Participants from various perspectives (eg. State
and Federd agendes, nongovernmentd organizations, ditizen groups, indudtry, Indian tribes) who have
hed previous experience with the ALP should take an active role in the devel opment of such training
opportunities For example, a participant with prior experience in the ALP might work with anin-
house or hired consultant to develop atraining sesson for participants on aspedific project, under a
format thet combines generic training on fadlitation and negatiaion skills with examples derived from
hands-on experience.

By building on the lessons of experience, participants will have an opportunity to familiarize
themsdves with the types of chdlengesthey arelikdy to face a various dagesin the process, from
early scoping of environmentd issues and development of sudy plans, to evauation of gudy dataand
identification of dterndtives, to the negatiaion of an Offer of Sattlement, induding mitigation and
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enhancement meesures. Each sage provides adifferent context for discussion and consensus building
and thus requires participants to employ a different combination of interpersond kills.

In addition, the involvement of participants with various roles and disciplines (eg. fadlitators,
stentific and technicd g&ff, lawyers, palicy-makers) and the role that eech plays will evolve with eech
new sage of the process. For this reason, trangtioning from one sage to the next presents particular
chdlenges for thase who have invested condderable time and effort in the collaborative process
Training that istargeted to these important trangtiona Seps may provide an important vehide for
reorienting and refocusing the overdl group effort and improve the chance for success.
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APPENDIX D: FEDERAL ENERGY REGULATORY COMMISSION
INFORMATION ACCESS

INTERNET

Federd Energy Regulaiory Commisson
(Commission or FERC) Home Pege
AnIntroduction

The Office of Energy Projects

1. Commission | ssuance Posting System

Commisson Issuance Poging System (CIPS) on the Web provides timely access to issuances
of the Commisson, such as Orders, Natices and Rulemakings, and to many other types of information.
CIPS contains FERC issuances dating back to November 14, 1994. The documents can be read or
downloaded in ether ASCII or WordPerfect. Other types of information on CIPS on the Web
indude the news rdeases, the Commisson Agendaand Action Agendg; the Dally Fling Lig; the
Formd Documents Issued Ligt with the FERC Reports Citations, and the Daily Cdendars of Hearings
and Medtings.

Types of Searches

Usars can search by Library/Topic, Type/Prefix, Company, Docket Number, or by Text String
by sdecting the gppropriate command button found in the biue CIPS Search box in the upper left hand
portion of the page.

In both CIPS and Records and Information Management System (discussed below), an essy
way to retrieve documents rlating to projects, if you know the FERC Project number, isto usethe
“docket” sdection on the rdevant menu, and typein “P-XXXX” where“XXXX" corregponds with the
FERC Project number (without any sub-dockets). The P’ isusad to identify it as a hydrodectric
project, as opposed to some other type of project or category within the Commission’s database.

Contacting CIPS Saff

On the bottom of the CIPS Web main page, you can sdect alink thet will emall ather the
Web Mader or the Content Magter. Direct questions or problems with content or filesto the Content
Madgter and any errors or problems with the Web pages to the Web Madter. For aquicker responseto
any content problems, you can contact the CIPS &t via the phone number noted on the main page.
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Printing

When you print the document from your browser the pagination may be different from that of
the origind document. If you need to retain the format, you should download thefilefirg, then openiit
in your preferred word processing program.

2. Records and Information M anagement System

The Records and Information Management System (RIMS) is a database containing the
indexes and images of documents submitted to and issued by the Commission Snce November 16,
1981.

Documents from 1981 until gpproximeatdy 1994 are avaladle on microform. Starting in July
1994, the Commisson began to enhance the sysem by scanning (rather than filming) imeges of sdected
documents, gradudly phasing in additiond documents. Since November 13, 1995, the Commission
has been scanning dl RIMS documents (11" X 17" and smdler). These sScanned images are avallable
for viewing and printing.

Records and Informeation Management System (RIMS) on the Web
http://imswebl fercfed.usrims

RIMSWeb — Access to Documents with More Than 1,600 Pages

No document thet is more than 1,600 pagesin tota length can be viewed, printed, or
downloaded at thistime through RIMSWeb. However, the indexes of the documents remain avallable
In addition, dl of these documents are dill avallable for viewing and printing from RIMS a the
Commisson'sfadlities. If copiesaf (or further information about) these documents are needed, please
contact the Commission's Public Reference Room by teephone at 202-208-1371 or by emal &
Public.ReferenceRoom@FERC.Fed.US,

3. CCH CD-ROM

Complete FERC reports. FERC Reports Parts | & 11 isatwo-disc CD-ROM product thet
contains selected precedentid issuances of the Commission from October 1, 1977 through the present.
Part | contains FERC Reports Archive Vals. 1-75. Part 1 contains the current volume of FERC
Reparts plus Archive Vals 76-xx (the lagt archive volume). When anew quarterly volume of FERC
Reportsisissued, the current volume is added to Part |1 asthe lagt archive volume.

4. LEXISNEXIS
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Complete FERC reports. Use Energy library.

LEXISNEXISis afee-based full-text, onlinelegd citation and newsretrievd sarvice thet
coversavaigy of information resources. It dlows you to retrieve the full text of Federd and State
cae law, codes and regulaions, and law review journd atides. It dso dlowsthe use of Shepardizing,
Lexsee, and other legd research functions.

LEXISNEXISisthe world's leeding provider of enhanced information services and
management toolsin online, Internet, CD-ROM and hard copy formas for avariety of professonds.
The company isadivison of Reed Elsavier Inc., part of the Reed Elsevier plc group of London.

5. Internet Sites

(not complete, examples for illudtrative purposes only)

a Commisson
http:/Aww.ferc.fed.usintro/keycontact.ntm

b. NMFS -- Northwest Regiond Office
http:/AMww.nwr.noaagov/homehtm

c. BLM
http:/Avww.blm.gov/nhp/directory.htm

d. CdiforniaBLM Office
http:/AMww.cablm.gov/caso/Addresses htm

e FWS
http:/Avww . fws goviwho/phonehtm

f. Department of the Interior
http:/Awvww.doi.gov/bureau.htm

0. Bureau of Redamation
http:/Avwwv.usbr.gov/imain/aboutus/addresses htm

h. Bureau of Redamation -- Power Resources Office
hitp:/Avww.usbr.gov/poweriwho/pro_dir.ntm
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I. Forest Service
http:/mww .fsfed.usother_fs gteshtm

J. Region 6 Forest Sarvice
http:/Amwww.fsfed/intro/directory/rg-6.htm

k. Northwest Power Planning Coundil
hitp:/Amww.nwippc.org/people.ntm

|. Nationd Park Sarvice
hittp:/Amvww.nps.gov/l egecy/index.htngfoffices

Other Information Sites

a PWS Endangered Species Page (indudes listed species, State ligts)
http:/Avww.fws.gov/r .htm

b. Ameican Rivers (indudeslig of setlements)
hitp:/Avww.amriversorg/index.htm
American Rivers Home Page has a section on hydrodectric rdicenang settlement agreements.
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Introduction

Under Section 7(a)(2) of the Endangered SpeciesAct (ESA), federal agenciesarerequired to consult with
the U.S. Fish and Wildlife Service (FWS) and/or the National Marine Fisheries Service (NMFS), as
appropriate, to ensure that any federd action is not likely to jeopardize the continued existence of any
threatened or endangered species, or adversely modify critical habitat designated for those species. For
hydrod ectric licensing proceedingsunder the Federa Power Act (FPA), ESA consultationisoftenrequired
in connection with the issuance of origind and new licenses. ESA consultation may aso be required, in
some cases, dfter alicenseisissued. Throughout this document, the term "Service" refers genericaly to
FWS and/or NMFS.

This document describes procedures to coordinate and integrate the ESA consultation process with the
FPA licensing process, and provides ameans of addressing post-licensing consideration of ESA issues.

These procedures are intended as genera guidance for applicants, FERC staff, and resource agency staff

who are engaged in either the traditiona or dternative licensing process, subject to any modifications that
may berequired to addressthe particular circumstances of each proceeding. Thisdocument also addresses
issues related to the adequacy of information, off-the record communications, economic feashility,

Settlement agreements, information from the Service, and scope of effects of the proposed action. The
solutions devel oped to address these issues are contained both in the main body of the document and in
the accompanying appendices. In order to provide the reader with an overview of the new procedures,

flow charts are aso included with the appendices to this Report. This document is not intended as a
modification or restatement of the gpplicable procedurd regulations under the FPA and ESA section 7,

respectively, and it is assumed that the reader has basic familiarity with these regulations. Therefore, the
reader should refer to the applicable regulationsfor more detail regarding the procedures addressed in this
document. Thisdocument doesnot address substantiveissuesrdated to FERC'sand the Service'sor other
resource agencies responsibilities under Sections 4(e), 10(j), and 18 of the FPA; these issues are
consdered in alater report.

Coordinating the ESA Section 7 and FPA Licensing Processes

Issues. If aproposed agency action may affect a listed species or critica habitat, consultation with the
Serviceisrequired under Section 7 of the ESA. If formad consultationisrequired, this process culminates
with the Service sissuance of aBiologica Opinion (BO). Informulating its BO, the Service mugt usethe
best scientific and commercid information available. The ESA Section 7 regulaions and FPA licensng
regulations establish processes which require certain actions to be completed within specific time frames
before a BO or new license can beissued. While the licensing process may take severd years, Section
7 consultations typicaly do not require thisamount of time. Often, however, the sameissuesareraised in
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both processes and require the same or smilar information for resolution. Thereisacommon concernthat,
at times, the ESA Section 7 consultation and FPA licensing processes have not been well integrated,
resulting in inefficiencies, inconsgstencies, and ddlays in the gpplication process. Examples of issuesraised
indude:

*  When should informa consultation be initisted?

*  When should the Biological Assessment (BA) be prepared? (A BA, prepared by the action
agency, or the applicant as FERC's designated non-federal representative, aids the action agency
in determining if formal consultation is needed.)

* At what point in the licenang process should the forma consultation process begin and end to
ensure the BO: Consders an accurate formulation of the proposed action; is based on the best
information available; and, is coordinated with alicensng decison?

* How should the ESA Section 7 process be coordinated and integrated with the FERC NEPA
process?

* Towhat extent can FERC'sdraft EA or draft EIS be used asaBA to initiate formal consultation?

*  Where conaultations with both NMFS and FWS are required, to what extent should ajoint BO
be prepared?

* How shouldthe ESA Section 7 process be coordinated and integrated with the FPA Section 10(j)
process?

* Wha istherole of FERC, and/or the gpplicant asits designated non-federa representative, inthis
process?

Proposed Solutions:

In Appendix | to this document, FERC and the Service have outlined a means of integrating and
coordinating the procedura steps of the FPA licensing process and the ESA Section 7 consultation
process. The coordination of the two processesis largely keyed to FERC straditiond licensing process,
but Appendix | may be applied to the aternativelicensing processaswell. Inorder to expedite both ESA
consultation and the overal licensng process, the streamlined process set out in the Appendix ams to
ensure that ESA issues are consdered early in the process and eva uated alongside other issues.

Specific solutions to the issues posed can be found throughout Appendix 1. In summary, they include:

 FERC will designate the license applicant, whenever possible, to act as a non-federa
representative for purposes of informa ESA consultation during the FPA pre-gpplication
consultationprocess. FERC will furnish guidance and supervision asneeded and will independently
review the biological assessment. FERC retains the ultimate responsibility for section 7
compliance during the licensing process.

» Parties are strongly encouraged to discuss, and resolve where possible, ESA issues before a
license application isfiled.

» Applicantsarestrongly encouraged to prepareand fileadraft biologica assessment with thelicense
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goplication.

* Inrequesting studies and additiona information, resource agencies will consder ESA issues and
draft their requests accordingly.

» FERC will make sure that ESA issues are integrated into the scoping process.

* If the effort to consder and integrate ESA issues early in the process is successful, FERC will
integrate and coordinate ESA forma consultationwith the NEPA and Section 10(j) processes, at
least for routine cases. If gpplied flexibly, thisgpproach may dso provide useful guidancefor more
complex cases. (This approach assumes that the Service and FERC agree that the information
base is aufficient to initiate consultation.)

* Insuch cases, FERC will request initiation of forma consultation when the draft NEPA document
is issued. If the Service agrees that the information is sufficient, consultation will proceed
expeditioudy, and can be completed smultaneoudy with completion of the Section 10(j) process.
The Service will then issue its BO which FERC will include inits find NEPA andys's document.

FERC's Rules Regar ding Off-the-Record Communications

I ssues: FERC's rules prohibit off-the-record communications between FERC and persons outside FERC
in contested on-the-record proceedings (those in which there is an opportunity to intervene and an
intervener disputes any material issue). 18 CFR 2201. As a result, FERC has required that, when
consultation under Section 7 of the ESA occursin a contested case, it must be conducted on-the-record.

Generdly, only FERC and the Service are consulting parties, with the license gpplicant usudly invited to
participate. In some cases, an applicant may be designated to act as a non-federa representative for
purposes of informa ESA conaultation. If informa ESA consultation occurs early, before a license
goplicaion isfiled, the rule prohibiting off-the-record communications does not apply. However, if ESA
consultation (whether informa or forma) occurs post-filing and involves FERC gaff in the context of a
contested proceeding, FERC requires that other parties be given notice of meetings or other substantive
discussons of the matters a issue, as well as an opportunity to be present and observe the consultation.

Section 7 conaultations are usudly most effective when done informaly, early, and openly with the action
agency and applicant, which alowsfor early resolution of ESA-related problems. Therefore, FERC'sneed
for on-the-record communications may have the effect of deterring informal discussion of ESA issues.

Proposed Solutions:

FERC recently issued afind rule that would alow for certain limited exceptionsto the rule prohibiting off-
the-record communications, coupled with adisclosurerequirement (64 Federd Register 51222, September
22, 1999). On November 21, 2000, FERC issued its decision on rehearing of the find rule. 93 FERC
161,181. On rehearing, the Commisson declined to include a specific exemption for ESA consultation,
and determined that the NEPA exemption regarding off-the-record communications should not be used
for ESA consultation that occurs as part of the NEPA process. Asa result, post-filing ESA consultation
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in contested cases will continue to be conducted on the record. We note, however, that the ruleincludes
anexemption permitting off-the-record consul tationsin certain circumstanceswith non-party agenciesunder
the ESA and other Statutes.

The Work Group addressed this issue in the previous section on coordination by providing for early,
informa consultation before a license gpplication is filed, when an on-the-record proceeding has not yet
begun and the rule prohibiting off-the-record communications does not apply.

Adequacy of Information

Issues: The ESA reqguires the Service to base its biologica opinion on the best scientific and commercia
dataavalable. In the consultation context, the following issues may arise

What happensif the Service and FERC disagree about what congtitutes the best available datafor: (a)
the purposes of initiating consultation or (b) providing the basis upon which the Service issuesaBO?

*  What condtitutesthe "best scientific and commercid dataavailable’” and to what lengthsmust the action
agency go to obtain it?

» If the Service believes that additiona data would provide a better information base upon which to
formulate its biologica opinion, how should the consultation proceed?

*  When conaultetion is completed without additiond data, to what extent is there a continuing
respongbility to obtain that data?

* How should the consultation timeline be coordinated with FERC'stime linefor the project in the event
there is a need to obtain additional data?

Proposed Solutions:

1. If FERC and the Service are able to agree on what information is needed for the purpose of initiating
consultation, FERC will provide the necessary information or request it from the license gpplicant.

2. If the Service and FERC disagree about what congtitutes the best scientific and commercial data
avalable for the purpose of initiating consultation, FERC, the Service, and the applicant will schedule a
megting (or teleconference)? to discusswhat informationisavailableand needed toinitiate consultation, and
what additiond information can be obtained during the consultation to ensure that the Service's biologica

1 This should be discussed a the NEPA darification medting, if held.
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opinion is based upon the best scientific and commercid data available.

3. If, after meeting, FERC and the Service ill cannot agree on whether the information provided by
FERC for the purpose of initiating consultation is adequate, the Service will identify, in writing, the specific
information needed to initiate consultation. The Service dso may specify what, if any, information can be
obtained during the consultation to ensure that the Service's biologica opinion is based upon the best
sdentific and commercid dataavalable. FERC will provide thisinformeation or demondratein writing why
some or dl of the information requested is unavailable or isnot gppropriate. Inthelatter case, the Service
will take a hard look at the information provided to determine whether it is adequate to initiate formal
conaultation. The Service will inform FERC in writing of its determination and thereasonsfor it. If FERC
and the Sarvice are unable to agree, they will seek to resolve the issue a a higher leve within their
repective agencies. If the Service 4ill determines that the information is not adequate to initiate
consultation, FERC will decide what course of action may be gppropriate with respect to the request and
the pending license application, and if possible, notify the Service of its decision prior to taking action.

4. If the Service determines that sufficient information has been presented to initiate consultation, but
additional data would provide a better information base upon which to formulate abiologica opinion, the
Service may request an extension of formal consultation and request that FERC obtain the additiona data.
The Service will provide FERC and the gpplicant with its reasons for concluding that additiond data are
needed.

5. If FERC and the Service agree that the additiona data are needed, FERC will agree to the extension
and obtain, to the extent practicable, the data that can be developed during the extenson. An extension
greater than 60 days shall require the consent of the applicant. (See 50 CFR 402.14(e))

6. If FERC and the Service are unable to agree on the need for additiond information, the Service will
proceed with consultation based on the data dready provided and otherwise availableto the Service. The
Service will prepare abiologica opinion that: (8) documents what information was not provided and why
such information would have been hepful in improving the information base for consultation; and (b)
resolves uncertainties in favor of the conservative protection of the listed species — including any
uncertainties that arise from differences between the Service's and FERC's views of what congtitutes the
best scientific and commercid dataavailable.

Economic Feasbility

Issues. To be considered a reasonable and prudent dternative (RPA), ESA regulations require that an
action be both economically feasible and capable of avoiding jeopardy and destruction or adverse
modification of critical habitat. To assess economic feashility, information regarding how the proposed
modificationswill affect costsisneeded. FERC providesinformation onthecost of environmenta measures
initsenvironmental documents and comparesthe cost of project power to the cost of replacement power.
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However, FERC's policy is to dlow the license applicant to determine whether to accept the license,
including conditions requiring any reasonable and prudent dternatives, and al costs associated with such
conditions. This approach can make it difficult for the Service to determine whether RPAS are
economicaly feasble.

Proposed Solutions:

1. The Service, the Commission, and the gpplicant will develop information on economic feasibility during
informal consultation. If thisinformation is not provided, the Service will inform FERC. If FERC agrees
that such information is available or can be obtained during consultation, FERC will request the license
goplicant to provide this information, and will be respongible for ensuring that the gpplicant supplies such
information to the Service, as appropriate.

2. FERC will include information on the cost of environmental measuresto protect listed speciesand their
habitat initsdraft NEPA document, consstent with FERC'sguidelinesfor conducting itseconomic anayss.

3. If the Service preparesadraft biologica opinion with reasonable and prudent dternativesthat differ from
the environmenta measures for threatened and endangered species included in FERC's draft NEPA
document, FERC will provide the Service with a revised economic analyss of those measures upon
request.

Settlement Agreements

Issues: Under both the traditiond and the dternative licensing process, the Service may be involved in
resource issues work groups and subsequent settlement negotiations. The Service may dso be involved
in settlements after license gpplications have been filed or after a license has been issued. Often these
settlements address endangered species issues or include measures that could affect endangered species
(e.g., minimum flow releases). Section 7 consultation, if needed, typicaly follows development of the
Settlement.

When parties reach a settlement agreement in a case that includes ESA issues, concerns may arise about
how best to accommodate both the settlement process and the need for consultation under Section 7 of
the ESA. If the Service participates in settlement negotiations and agrees to a settlement, parties may be
concerned about the possbility of Section 7 consultation yielding results that are inconsistent with the
settlement agreement.  Parties may aso be uncertain about the need for consultation on the provisons of
the settlement. If a settlement is reached after consultation has been completed, the gpplicability of that
consultation may be in question. These issues are related to the generd issue of coordinating ESA
consultation and the licensing process, and include both the timing and the substance of consultation in
relation to settlement agreements.
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Proposed Solution:

1. Service T&E aff, aswell as Service hydropower staff, will participate in settlement discussions and
anticipate the consequences of the settlement on listed or proposed species, on the gpplicability of any
completed consultations, and on the future need for Section 7 consultation. Thiswill help ensure thet, to
the degree practicable, the protective measures recommended in the settlement process will encompass
those measures found necessary during the Section 7 process. However, the Servicewill reserveitsright
to develop additiona or different measures necessary to meet its respongbilities under Section 7.

Post-licensng & ESA Section 7 Consultation

Issues. After alicenseisissued, FERC and the Service agree that ESA consultation may betriggered by
alicense amendment or other action requiring FERC approval. However, new species may be listed or
new information may become available indicating a potentia project effect on listed species or critica
habitat. FERC and the resource agenciesdiffer regarding FERC's Section 7 responsibility absent alicense
amendment or other federd action requiring Commission gpprova after alicense isissued. In FERC's
view, adefinitivefederad action, such as Commission gpprova of alicense amendment, is needed to trigger
conaultation. Inthe Service sview, either new listingsor new information, together with FERC' s continued
overdght and discretionary authority over licenses, are sufficient to trigger Section 7 consultation for an
ongoing license. In addition, the Service believesthat the transfer of alicenseisafederd process meeting
the definition of an"action"in 50 CFR 402.02, whereas FERC regards alicensetransfer asnot meeting this
definition, because it involves merely a subgtitution of licensees without any substantive changes in the
license.

Proposed Solution:

In Appendix Il to this document, FERC and the Service have outlined a means of addressing ESA issues
in the post-licensing context. The Appendix provides a procedurd framework for identifying issues,
consulting among FERC, the applicant and the Service; and determining the need for measuresto protect
listed pecies and critical habitat.

I nfor mation from the Service

I ssues: In both licenang and post-licensing proceedings, FERC and licensees often consult with resource
agencies with respect to environmenta issues. In some cases, the agencies have separate technicd staffs
that consult exclusively on ether hydropower or ESA issues. In addition, there are cases in which ESA
and hydropower staffs from both Services are participants. Given the varioustypes of agency staff which
might be involved, there is potentia for conflicting agency guidance, processes, and understandings to
develop.

ITF ESA Report 7 Issued 12/8/00



Proposed Solution:

1. Asoutlined in Appendix | to this document, Service ESA saff, as well as Service hydropower staff,
will become involved early in the process (i.e., during pre-filing consultation with prospective license
goplicants) to ensure that ESA issues are considered together with other issues. During licensing
proceedings, Service ESA daff and Service hydropower staff will continue to consult and coordinate with
one another to assure a congstent gpproach to licensing issues. Service participation in post-licensing
proceedings and settlement negotiations will be smilarly coordinated.

" Scope of Effects' of Proposed Action

Issues: The regulations on Section 7 consultation list examples of "action” as actions directly or indirectly
causng modifications to the land, water, or air.  Indirect effects are delayed effects caused by the
proposed action which are reasonably certain to occur. The Service and FERC sometimes differ on the
"scope of effects’ of a proposed action. These differences concern whether the effects in question are
reasonably related to the proposed action, and whether there is a "reasonable” likdihood that indirect
effects may result from the proposed action.

Proposed Solutions:

1. Participants are encouraged to identify the scope of effects early in the FPA process thereby alowing
aufficient time to adequately resolve concerns while avoiding delays that may otherwise result.

2. Initscover letter transmitting its NEPA document or Biologicad Assessment, FERC will explain how
it considered direct and indirect effects of the proposed action, any cumulative effects, and the effects of
any interrelated or interdependent actions, as well asthe basisfor itsfindings.

3. Inassessng the adequacy of information provided, the Servicewill be as specific as possible about what
effects or actions it beieves FERC should have consdered, or did not consder in sufficient detail.
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APPENDIX |
COORDINATING ENDANGERED SPECIESACT CONSULTATION
WITH THE FERC HYDROPOWER LICENSING PROCESS

This Appendix outlines a means of streamlining the hydropower licensing process by coordinating and
integrating Endangered Species Act (ESA) consultation with the Federd Power Act (FPA) licensing
process. Coordination of the two processesislargely keyed to FERC's traditional licensing process, but
it may be gpplied to the dternative process as well. The Appendix is keyed to the existing steps of the
FERC licensing process, both before and after the application isfiled, and explains how consideration of
ESA issues can be integrated and coordinated at various stages of the process.

If a proposed FERC action, such as granting a license, may affect a listed species or designated critical
habitat, ESA section 7 consultation is required. This consultation can have two phases "informa
conaultation” and "forma consultation.” The following streamlined process is specificaly designed to use
the informal consultation processto identify and avoid potentid conflictswith the needs of federdly listed
species early in the licensing process, as well as to provide an opportunity for early coordination among
involved parties. The god is ether to reduce potentia effects to listed species and designated critica
habitat to the point where adverse effects are not likely, thus diminating the need to complete formal
consultation, or to develop aproject design and effects analysisthat can undergo forma consultation more
efficiently.

For this processto befully effective, aprospective applicant should engage the Fish and Wildlife Service
and/or the Nationa Marine Fisheries Service (henceforth collectively referred to as the “ Service’), as
appropriate, early in the pre-filing stage, as the project design is developed. At the time an applicant
choosesto usethis streamlined process, thefirst step isto request that FERC designateit asanon-Federa
representative for purposes of beginning informa conaultation with the Service, with FERC retaining the
ultimate responsibility for completing forma consultation during the licensing process. If, however, early
involvement isnot achieved, thefollowing document may gill be used in guiding dl partiesthrough the ESA
consultation processin FPA proceedings.

Pre-filing Consultation (i.e., before alicense application isfiled)

The steps described below are intended to occur at the stages represented by each box on the attached
flow chart, labeled "Figure 1, Coordination of FERC Pre-Filing Consultation Process and Endangered
Species Consultation.”

BOX 1

Upon request of the applicant, and if the Federd Energy Regulatory Commission (FERC) determinesthat
the following process is appropriate, FERC will provide the Service and the applicant with a letter
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designating the applicant asanon-Federa representativeto respond to ESA Section 7 consultation matters
onbehdf of FERC. Thisletter will describetherolesand respongbilities of the non-Federa representative,
which include conducting studies, developing and supplying informetion, attending mestings, ensuring that
pertinent ESA informationis maintained in a project file, developing a draft Biologica Assessment (BA),
paticipaing in informa consultation with the Service, and keeping FERC apprised of its actions.

Additionaly, the letter will establish a point of contact within FERC who will guide the non-Federd
representative and review and evauate information prepared by the non-Federa representative, as

appropriate.

If appropriate, the Service should establish a FERC Team — including staff who work on the FERC
hydropower project and staff who address endangered and threatened species and ESA compliance—to
coordinate activities throughout the pre-filing and post-filing licensing process.

The non-Federa representative should contact the Service to schedule a coordination meeting to identify
the expectations of each party and coordinate the information needed for the hydro licensaing and ESA
consultation processes. At this stage (or earlier), the non-Federa representative should request from the
Sarvice alig of any listed or proposed species, or designated or proposed critical habitat that may bein
the area affected by the proposed project, aswell as any candidate speciesthat arelikely to becomelisted
during the licenang process. Modifications to this list (ddisting/added species, etc.) may be made, as
needed, throughout the licensing proceedings.

If a coordination meeting is warranted it should be held as early as possble. During this meeting,
participants aso will begin identifying information that will be needed for Section 7 consultation which may
include, among other things: (a) adescription of the project, including location maps and project drawings,
(b) adescription of listed speciesthat may be affected in the project's action areg; (c) information related
to the ESA basdline; (d) alist of existing scientific information/studies; (€) identification of needed scientific
information/studies, (f) identification of activities that may be interrelated or interdependent with the
proposed project; (g) identification of effectsof the project on listed and proposed species, including direct
and indirect effects of the project, any interrelated or interdependent actions, as well as any cumulative
effects; (h) potential conservation actions and operationa criteriathat can beincorporated into the project
to avoid or minimize effects on listed and proposed species, and (i) information on thelegd, economic, and
technicd feaghility of such actions and criteria. Because there are sometimes disagreements about what
informationis needed, parties are encouraged to initiate a dial ogue on these issues early in the consultation
process.

BOX 1A

Inits FPA initial consultation package[18 CFR 4.38(b)(1) or 16.8(b)(1)], aprospective license applicant
(hereefter referred to as the “ non-federd representative’) should include, as appropriate, information on
threatened, endangered, proposed, and candidate species and any designated, or proposed critica habitat
(“T&E species’), potentid effects of the project on T& E species, and proposed resource measures for
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T&E species. Although not required, applicants are encouraged to include consideration of proposed
species and proposed criticd habitat, as well as any candidate species that are likely to become listed
during the licenaing process, together with listed pecies and designated criticd habitat.

BOX 1B

At the joint meeting during the first stage of pre-filing FPA consultation, the non-Federa representative
should request the Service, tribes, non-governmental organizations, and others to identify any concerns
about studies, project effects, and proposed resource measures related to T& E species.

Inaddition, applicantsare encouraged to coordinate with agenciesand other stakeholdersinvolved in other
federd and non-federd activities—including FERC licensing activities— within the same watershed.

BOX 1C

After reviewing the non-Federd representativesinitial consultation package and after thejoint meeting, the
Service should provide the non-federd representative with any pertinent information it hason T& E species
in the action area, or whereto get it. The Service dso shdl: (a) discussits understanding of the resource
issues related to T& E species; (b) identify potentid project effects, including direct, indirect or cumuletive
effects, (¢) recommend studies necessary to comply with the ESA; (d) provide technica assistance on
needed study plans, checkpoints, and appropriate methodologies;, and (€) provide guidance on ways to
improve treatment of those issuesin the package as appropriate.

BOX 1D

If the non-Federal representative eects not to conduct studies that were recommended by the Service, it
should meet with the Service to attempt to resolve any dispute.

BOX 1E

As the studies are completed, the non-Federd representative should provide and discuss the information
obtained by the gudieswith the Service. FERC adso should be supplied with thisinformation and provided
the opportunity to participate in any discussons.

BOX 1F
When the non-Federd representative submits its draft license application to the resource agencies and
FERC, thenon-Federd representativemay includeitsdraft Biological Assessment prepared duringinformal

conaultation. All study results gathered to date should beincluded in the draft gpplication and/or draft BA,
aong with any proposed conservation, protection, or enhancement measures.
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BOX 1G

If adraft BA isincluded with the draft license gpplication, the Service will provide its comments on whether
the draft BA satisfies requirements of the ESA and ESA regulations. FERC will provide comments as
appropriate. The non-Federa representative is encouraged to consider the Service's and FERC's
comments when revisng the draft BA.

BOX 1H

If the non-Federa representative holds a meeting to discuss the draft license application, the non-Federd
representative will include discusson of ESA issues, as gppropriate.  If needed, the Service will offer
additiona informa ESA consultation assstance at thistime,

Post-filing Process (i.e., after alicense application isfiled) - see Figure 2, “ Coordination of FERC Post-
Filing Process and Endangered Species Consultation.”

If adraft BA isfiled with the license gpplication and FERC and the Service conclude that the draft BA is
satisfactory, it ordinarily should not be necessary to address ESA issues in Boxes 2 through 13 below
dthoughthey will be addressed in subsequent stagesof FPA and NEPA andysis. However, if thepre-filing
ESA consultation process is not used, or if additiond information is needed, Boxes 2 through 13 should
be used.

BOX 2: APPLICANT FILESAPPLICATION WITH FERC

Thelicense application filed with FERC and served on the agencies may be accompanied by arevised draft
Biologicd Assessment of the preferred dternative, including al relevant components of the applicant's
proposal and any associated settlement agreement. Thisrevised draft Biologica Assessment will include
the results of studies and information gathered during the pre-filing process.

BOX 3: TENDERING NOTICE ISSUED (ADDITIONAL STUDIES REQUESTED)

In response to FERC' s tendering notice, the Service may provide FERC forma written comments on the
studies completed and may request any additiona studies they believe are needed for Section 7
conaultation, including an explanation of why the information is presently needed, why the available
information does not satisfy that need, and why any additiond studies were not requested earlier.

BOX 4: ADEQUACY REVIEW COMPLETED

BOX 5: ACCEPTANCE LETTER AND NOTICE ISSUED (Interventions due)

BOX 6: NOTICE OF SCOPING AND SCOPING DOCUMENT 1 ISSUED
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INNEPA Scoping Document 1, FERC will identify what T& E species may be present and what theissues
are regarding those species.

BOX 7: ADDITIONAL INFORMATION REQUEST (AIR) AND RESPONSE TO ADDITIONAL
STUDY REQUESTSISSUED

In response to any additiona information or studies requested by the Service, FERC will review such
requests and solicit additiona information from the non-federa representative, as gppropriate. (See
Adequacy of Information section of this Report.) FERC response may be deferred to BOX 10, as

appropriate.

BOX 8: SCOPING MEETING HELD

At the agency scoping meeting, FERC and the Service will discuss whether the specieslist isaccurate and
whether there is sufficient information to analyze project effects on T& E species. FERC and the Service
will o discuss any additiond information that may be needed and any recommended measuresfor T& E
gpecies. Toassist FERC in meeting its ESA respongbilities, the Service will bring to FERC's attention any
information it has regarding the scope of effects of the proposed action, including any direct, indirect, and
cumuldive effectsthat it believes should be andyzed, aswell as any interrdated or interdependent actions
that it believes should be considered. (See Adequacy of Information section of this Report.)

BOX 9: SCOPING COMMENTS DUE

In response to the FERC scoping notice, the Service will provide comments on, among other topics. (a)
information gathered to date and any remaining information and/or additional studies that till may be
required to satisfy Section 7 consultation requirements; (b) dternatives to be considered in the biologica
assessment/evaudtion; (c) impacts to be evaluated; (d) any conservation measures to be evaluated, and,
(e) the accuracy of specieslist. In providing these comments, the Service will be as specific as possible,
particularly when identifying potential impacts (i.e, direct, indirect or cumulative effects).

BOX 10: SCOPING DOCUMENT 2 AND ADDITIONAL INFORMATION REQUEST (IF
NEEDED)

FERC will review Service comments and obtain information requested by the Service, as appropriate.
(See Adequacy of Information section of this Report.)

In Scoping Document 2, FERC will update the issues section of the document, as appropriate, to reflect
any commentson T& E species. If the second Scoping Document and/or the draft BA (if prepared) do not
saidy the Service's concerns regarding Section 7 consultation or information gathering, the Service will
provide FERC with aletter clearly, and as specificaly aspossible, explainingits ESA-rel ated concernsand
recommending ways to address these concerns.
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BOX 11: ADDITIONAL INFORMATION FILED

The gpplicant will provide the Service with copies of any additiond information filed with FERC pertaining
to listed species, asrequired by 18 C.F.R. Section 4.34(b).

BOX 12: READY FOR ENVIRONMENTAL ANALY SISNOTICE ISSUED
BOX 13: COMMENTS, TERMS, AND CONDITIONS DUE

In response to FERC's Ready for Environmenta Andysis Notice, the Service will provide its
recommendations, comments, prescriptions, and terms and conditions pursuant to sections 4(e), 10(a),
10(j), and 18 of the FPA. Section 7 consultation may result in additiond or different measures.

BOX 13a: NEPA CLARIFICATION MEETING

If aNEPA clarification meeting isheld (asdescribed in the Interagency Task Force NEPA Report), FERC
and the Service will use this meeting to discuss the information needed to initiate consultation and the
appropriateness of initiating forma ESA consultation a that time. Among other things, FERC and the
Service will discuss whether there are any outstanding issues regarding the specific geographic area that
may be affected or the scope of effects of the proposed action on listed species and their critica habitat.
Such issues could aso include, where gpplicable, direct and indirect effects of the proposed action,
cumulative effects, and the effects of any interrelated or independent actions.

BOX 14: DEA/DEIS AND NOTICE OF AVAILABILITY OF DEA/DEIS ISSUED; 10(J) LETTER
ISSUED (IF NEEDED)

If formal consultation is gppropriate, FERC will request initiation of forma consultation with the Service
at thetime it issues its notice of availability of the draft EA/EIS. In most cases, FERC will use the draft
EA/EIS asits BA, as specified below. If the draft EA/EIS does not include a discussion of ESA issues
(e.g., because of anew ESA ligting), FERC will prepare a separate Biological Assessment.

Section 7 regulations digtinguish the information required to initiate forma consultation under 50 CFR
Section 402.14(c) (the "initiation package") from the Biologicd Assessment. FERC prefers to combine
these two items in its draft EA/EIS. Therefore, to assst the Service in evaduating the completeness of
FERC'sinitiation package, FERC will provide acover |etter summarizing itsfindingsand providing soecific
page referencesto the chapters, sections, or pagesof thedraft EA/EI Sthat contain theinformation required
to initiate formd consultation. Theintent of this letter is to streamline the section 7 forma consultation by
providing Service staff with the exact location and precise page numbers within the NEPA documents
where the specific information required for consultation may befound. 1t isimportant that these references
provide the Service an accurate location of eements relevant to ESA compliance to help ensure thet the
Service and Commisson can complete forma consultation within the time frames provided by the ESA

ITF ESA Report 14 Issued 12/8/00



regulations. With this in mind, the cover letter should cite pages that contain information regarding the
following: (1) the action to be consdered (generdly, thiswill bethe preferred dternative); (2) the specific
areathat may be affected by the action; (3) any listed species or critical habitat that may be affected by the
action; (4) the manner in which the action may affect listed species or critica habitat, including any direct,
indirect, or cumulative effects, (5) relevant reports, including any EA, EIS, or biologica assessment
(generdly, thiswill be aligt, because the reports will either be publicly available or will aready be part of
the administrative record of the proceeding); and (6) any other relevant availableinformation on the action,
affected species, or critical habitat.

If adraft EISis prepared, FERC will include a separate section on ESA issues in Chapter 3 (“ Affected
Environment”) and Chapter 4 (“Environmental Consequences’), so that adiscrete analysis of ESA issues
canbefoundinthose sections. If adraft EA isprepared, FERC will include a separate ESA sectioninthe
draft EA.

The Service will review FERC's initiation package and will inform FERC, within 30 days, whether it
contains sufficient information to initiate consultation. If the Service determines that sufficient informetion
isavailableor can be obtained during consultation, FERC and the Service will usethe ESA/10()) integration
process (see next section below) for consideration of ESA issues concurrently with the FPA Section 10(j)
process. (See attached ESA/Section 10(j) flow chart.) If the Service determines that the Section 7
initiation package is not sufficient to initiate consultation, it will provide FERC with awritten explanation,
induding adescription of the specificinformation lacking and make recommendations regarding the manner
by which such information might be obtained and presented. Upon mutua agreement of the adequacy of
the initiation package, the Service shdl confirm immediate initiation of forma consultation. If FERC and
the Service are unable to agree, they will seek to resolve the issue at a higher level within their respective
agencies.

BOXES 14 THROUGH 16: “The ESA/10(j) Integration Process’ - see Figure 3.

If use of the ESA/10(j) integration process is appropriate, FERC and the Service will coordinate the
Section 10(j) processwith the ESA formal consultation process. If aSection 10(j) meeting isheld, FERC
and the Service will discuss ESA issues together with Section 10(j) issues and FERC staff will issue a
summary of the meeting. If a Section 10(j) meseting is not held, FERC and the Service will determine
whether to hold an ESA consultation meeting. If an extension of timeto completeforma ESA consultation
is needed, the Service will request an extension as provided by ESA regulations.

The ESA/10Q(j) integration processisintended for smple cases not requiring the Serviceto develop adraft
Biologicd Opinion (BO). If FERC'sinitiation package contains sufficient information to initiate consultation
usng the ESA/1Q()) integration process, but after initiation the Service preliminarily determines that the
proposed action is likely to jeopardize listed species or adversdy modify critical habitat, the Service will
inform FERC (and the applicant and other parties) that it intends to issue a draft jeopardy BO. The draft
BO will include proposed reasonable and prudent dternatives, if available, and proposed reasonable and
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prudent measures to minimize the impact of any incidental take. The Service will coordinate with FERC
and the gpplicant in developing these RPAS.

If an extengion of time to complete forma ESA consultation is needed to develop adraft BO, the Service
will request an extension as provided by ESA regulations.

BOX 16

FEA/FEIS AND NOTICE OF AVAILABILITY OF FEA/FEIS ISSUED

FERC will include its andysis of the results of the Service's Biologicd Opinion initsfind EA/EIS.

BOX 17

ORDER ISSUED

FERC will include its andysis and discussion of ESA issues and any necessary license conditions for the
protection of listed species and their critica habitat in its license order. Concern has been raised that, at
times, changes are made to projects after the license has been issued without sufficient notice to the
Service. (Although the Work Group intended to address thisissue, together with other issues related to
post-licensing, it was unable to do so because of time congraints.)

BOX 18

(For Pogt-licensing consideration of ESA issues, see APPENDIX 1)
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APPENDIX 11
COORDINATING ENDANGERED SPECIESACT CONSULTATION
WITH POST-LICENSING

(Boxes Correlate with Post-Licensing Flow Chart — see Figure 4)
POST LICENSING NOTICES (IF NECESSARY)
BOX 1

After alicenseisissued, new information may surface regarding project effects on listed species or critica
habitat. In other ingtances, new species may be listed or critica habitat may be designated after a project
is licensed and operational. FERC may recelve information from licensees, non-governmenta
organizations, or the Service raisng concerns about the effects of specific projectson thelisted speciesor
critica habitat.

BOX 2

FERC, the licensee, and the Service will consult to identify the information that would be needed to
determine potentia project effects. This consultation could include, among other things, compilation of
exigding scientific information/studies and/or identification of needed scientific information/studies. FERC
and the licensee, with Service input as appropriate, will use this information to prepare a Biological
Evduation (BE) on the effects of the project on thelisted species. FERC, thelicensee, and the Service will
attempt to reach agreement on atime frame for completing consultation, taking into account the potential
effects that may be occurring while consultation proceeds.

BOX 2a

If the BE indicates that protective measures are not needed because project operations have no effect or
arenot likely to adversely affect the listed species, then FERC will send aletter and the BE to the Service
explaning its reasons for the finding. FERC could aso determine that, while there may be changes to
exising project operations needed to protect listed species, no changesto the license would be needed to
facilitate those changes? The Service will respond to FERC's letter indicating whether or not they agreed
with FERC's determination. |If FERC and the Service are unable to agree, they will seek to resolve the
issue a a higher level within their repective agencies.

BOX 3

2 In this case, the licensee, with FERC oversight, could continue its collaboration with the Service
to facilitate the necessary changes to project operations.
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Based on the information developed in BOX 2 , FERC, the licensee, and the Service will continue
consultation to develop conservation actions and operationd criteria that could be incorporated into the
project to avoid and minimize impacts to the listed species.

BOX 3a

If the resullts of the-consultation indicate that changesin existing project operations or facilitiesand license
conditions are needed to protect listed species, and the licensee agrees with those changes, the licensee
would fileanon-capacity amendment gpplication with FERC. Theapplication, among other things, should
include the licensee's proposed changes to project operations or facilities, aswell asthe comments of the
Service, any gate fish and wildlife agencies, and any Indian Tribes that may be affected by the proposed
change.

BOX 3b

If the results of the consultation indicate that changes in exigting project operations or facilitiesand license
conditions are needed to protect listed species, but the licensee does not agree with those changes, FERC
would initiate a license reopener proceeding based on a specific or standard license reopener article.®
FERC would issue a public notice of the reopener proceeding, indicating the reason for the reopener,
inviting comments from the resource agencies and interveners, and providing notice and opportunity for
hearing to the licensee.

BOXES4 THROUGH 6

The activitiesidentified in BOX 3a and BOX 3b will require forma consultation under Section 7 of the
ESA, unless FERC and the Service agree that the actions are not likely to adversely affect listed species.
FERC may dedgnate the licensee to act as its non-federd representative for purposes of informa
conaultation. FERC will initiate forma consultation under the ESA and, with the exception of the FPA
10(j) process, follow procedures as outlined in Boxes 13a- 17 in the post-filing licensing process.

3 All licenses issued since October 31, 1975 contain standard reopener articles for fish and
wildlife that can be used to address ESA issues. Some older licenses do not contain provisions to reopen
the license for the protection of fish and wildlife. In those cases, FERC and the Service should continue
consultation with the licensee to facilitate the necessary changes to project operations or facilities.
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FIGURE 1. COORDINATION OF FERC PRE-FILING CONSULTATION PROCESS
AND ENDANGERED SPECIES CONSULTATION
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FIGURE 2. COORDINATION OF FERC POST-FILING PROCESS AND
ENDANGERED SPECIES CONSULTATION (PAGE 1 OF 2)
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FIGURE 2 (cont.). COORDINATION OF FERC POST-FILING PROCESS
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FIGURE 4. POST-LICENSING PROCESS AND
ENDANGERED SPECIES CONSULTATION
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FIGURE 5. FERC TRADITIONAL LICENSING PROCESS
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Introduction

Thisreport addresses FERC noticing procedures, thefirst topic taken up by the Federal Mandates Work
Group. FERC issuesnatices at various pointsin the licensing proceeding, informing parties and the public
of certainfilingsor FERC actionsand inviting responses by specified deadlinedates. Consequently, FERC's
issuance of notices acts as atrigger point for establishing time frames for public and agency participation
inthe licensing process. The Work Group has addressed, and sought solutions for issues related to: (1)
notice content, (2) timing of notice receipt, and (3) timing of agency response to notices.

The work group has taken up each of theseissuesin turn and proposes initial solutions that address the
issues without lengthening the licenaing process. We aso sought to avoid recommending solutions thet
would require FERC to issue new rulemakings. However, we did agree that such rulemaking changes
could be considered at alater date if any of the procedura remedies proposed below prove ineffective.

Notice Content

Issues. FERC notices sometimes do not indicate whether a project is on federa lands or distinguish
between existing and proposed project facilities. Identification of affected federd landsin FERC notices
would improve the chances for early involvement in the rdicenang process by the land management
agencies. In addition, notice headings do not dways clearly indicate the nature of the notice. Agency
participation would be further facilitated if the notice heading more clearly indicated the type of notice and
response expected and if the project description identified which facilities are existing and which are
proposed to be constructed.

Proposed Solutions:

1. Noticeswill be clearly titled to indicate the type of notice being issued and the response expected
(e.0., Noticeof Application Accepted For Filing and Soliciting Motionsto Interveneand Protests).

2. Resource agencies will identify which projects are located on federd lands, including Indian
reservations, in FERC's project list of upcoming relicenses.1/

3. FERC will specify in its notices any federd lands, including Indian reservetions, occupied by
project works or located within the project boundary.

4. FERC will distinguish between existing and proposed facilitiesin its notices.

! The Department of the Interior, with help from FERC, has developed a Gl S-based mapping
system which includes boundary information on FERC projects and federal lands. The Department hopes
to make the web-based system available for public use in the future.
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Timing of Notice Receipt and General Agency Coordination

Issue: One concern with the current noticing procedures is that the resource agency field offices may not
recaive notices of FERC actions in a timey manner. Deays in receiving notices can sarve as an
impediment to agency efforts to submit timely responses and to attend meetings. Both FERC's mailing
procedures and the resource agencies interna digtribution systems may contribute to the noticing delays.
While the mgority of applicants provide resource agencies with prefiling materids in a timely manner,
some agencies note that they do not always receive copies of pre-filing materids and applications.

Proposed Solutions:

1.

2.

w

Resource agencies are currently reviewing FERC mailing lisgs2/ and providing to FERC, under
agency letter, the necessary corrections, deletions, or additions.

To maintain accuracy of mailing listsover time and to be surethe appropriate agenciesareinvolved
up front in the licenang process, FERC will routindly attach the project mailing list to the Notice
of Intent to File Application for New License issued for each project and request review and
correction of the list. (The mailing list will be attached to notices mailed out but not to notices
published in the Federal Register or newspaper.) Agencies, applicants, and other entities will
respond to that request by providing specific additions or deletionsto the list, to ensure that the
gppropriate entities receive notices.

FERC will forward any updated mailing lists to gpplicants.

If an agency does not receive prefiling materids from an gpplicant in accordance with FERC
regulations, the agency will first contact the gpplicant about the problem. If that does not remedy
the situation, the agency will contact FERC. FERC will contact the applicant and inform it of the
regulation to ensure that the agency recaives future pre-filing materidsin atimely manner.

In addition to the regular noticing process, FERC' sweb Steisavailableto quickly obtain notices
and sarviceligs.

Resource agencies are currently revising their notice ditribution syssemsto ensure that noticesare
delivered to rdevant agency field offices as quickly as possible. Suggested improvements include
useof dectronic mail aswell asother measuresto improvetheir interna notice distribution systems.
Eachyear, the Department of the Interior holdsanationa meeting of the Department's hydropower
relicenang gaff to review the FERC redlicensing forecast list and coordinate bureau participation
inindividud relicensng proceedings. Improved coordination will increase the likelihood that all
Interior bureaus are aware of upcoming FERC deadlines and respond to requests for comments
inatimdy manner.

2 “Mailing lists” contain al entities with an interest in the project. Thus, anyone may ask to be

placed on a project mailing list. By contrast, “service lists’ contain those entities who have officiadly
intervened in a project proceeding.
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Notice-specific Timing I ssues

Resource agencies want to ensure that they receive noticesin atimely manner so they can make use of the
full amount of time dlotted to respond. Beyond the genera issue of receiving notices in atimely manner,
there are severa timing issuesthat concern specific notices. Each topic below addresses adifferent notice
in the FERC license application process.

Tendering Notice

Issues: The tendering notice notifies entities that an application has been filed and provides them with an
opportunity to request additiona studies, if needed. Agencies and others must reply within 60 daysfrom
the date the application isfiled. Dday in digtributing this notice is particularly problematic because the
60-day comment period beginswith gpplicationfiling, not noticeissuance. Although gpplicantsarerequired
to file acopy of their gpplication with al consulted agencies, not dl offices within an agency may receive
notice of the filing at this point, nor have the gpplicants been serving the gpplications on al interested
agencies.

Proposed Solutions:
The solutions below involve efforts to distribute the notice more quickly and to increase agency awvareness
of gpplication filing due dates wdl in advance of filing.

1. FERC will issue tendering notices not more than 14 days after applications are filed.

2. Resource agencies will take steps to improve internd distribution of FERC notices.

3. FERC hasprovided itsupdated “forecast” list of license expirationsthrough 2010 to the agencies.
The ligt should help dert agencies to upcoming license proceedings and dl the attendant deadlines
they will need to meet.

4. FERC will indicate the actua deadline (due date) for additiond study requestsin the tendering
notice.

Scoping Notice and Mestings

I ssues: Resource agencies and FERC believe that scoping meetings could be more productiveif they were
adapted to encourage face-to-face discussion of issues, dternatives, and any outstanding study needs.
Currently, the scoping mestings are not well attended by resource agencies, in part because agencies do
not believe the meetings provide an opportunity for interaction. There is generd concern that use of
senographers a scoping meetings can sometimes inhibit an open exchange of information.
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Proposed Solutions.3/

1.

N

FERC and the resource agencies will emphasizeto their repective Saffsthat scoping meetingsare
important and should be used to exchange information with resource agencies and gpplicants with
the am of clarifying or resolving issuesregarding the NEPA processand study needs, if gpplicable.
Resource agencieswill encouragetheir saffsto attend and actively participatein scoping mestings.
FERC will make an effort to hold agency scoping meetings at locations easily accessible to agency
gaff, and to the extent practicable, coordinate meeting dates.

Asagenerd rule, FERC will issue notices announcing scoping meetings at least 30 days beforethe
mesting.

FERC will add an “Upcoming Scoping Meetings’ section to its web sSite.

Stenographerswill continueto be used at scoping meetings. However, FERC will work with them
to ensure that their presenceis as unobtrusive as possible. At the beginning of ascoping meeting,
FERC gtaff will explain therole of the senographer at the meeting and answer questionsregarding
the use of the meseting transcript.

Ready for Environmental Analysis (REA) Natice

Issues. The issuance by FERC of the Ready for Environmenta Analysis notice is a criticd milestone.
However, becausethe period between thefiling of the gpplication and the subsequent issuance of the REA
variesin duration, due to a variety of factors, resource agencies sometimes fed caught off guard when an
REA natice is issued. Also, it is sometimes the case that FERC issues intervention and REA notices
concurrently, which puts a strain on agencies which then have to prepare their comments and their motion
to intervene a the sametime.

Proposed Solutions:

1.

2.

A~ w

FERC will include a tentative schedule for REA notice in its initid scoping document and any
necessary revisonsin scoping document 2.

When there is aneed for additiond information after scoping, FERC will indicate any necessary
revison to the REA notice schedule in its additiond information request.

To theextent possible, FERC will seek to avoid issuing intervention and REA notices concurrently.
FERC will consider written requests by resource agencies during the scoping process to host
project-specific “status teleconferences’ prior to the REA notice. The purpose of the
teleconferences would be for FERC, resource agencies, applicants, and other entitiesto exchange
information on a project’s schedule as well as provide an opportunity to discussissues of interest
or concern.

Whenever possible, resource agencies will continue making every effort to begin preparing their
terms and conditions before issuance of the REA notice.

3These recommendations apply only to the agency scoping meeting, not the public scoping

mesting typicaly held in the evening.

ITF Noticing Report 4 Issued May 5, 2000



Final NEPA Notice

I ssue: The resource agencies request that FERC not issue alicense order until at least 30 days after EPA
publishesnotice of the Fina EIS (FEIS) inthe Federd Register. CEQ regulationsgenerdly requirethis 30-
day “waiting period” but permit any agency with an internd apped procedure, like FERC, to issue afind
decision concurrently with publication of the FEIS. In such cases, the FEIS must explain the timing and
the public' sright of apped. In virtudly dl cases, FERC waitsat least 30 days after publication of an FEIS
beforeissuing alicense. However, in afew cases, FERC hasissued alicensing decision lessthan 30 days
after publication of the FEIS. In these cases, agencies did not regard the notice of appeal proceduresin
the FEI Sasproviding sufficiently dear information about the possibletiming of the pending licensedecision,
meaking it difficult to coordinate their review of the FEIS with any possible requests for rehearing.

Proposed Solution:
1. FERC will continue its practice of waiting at least 30 days after the FEIS notice is issued before
issuing thelicenseorder. If FERC relies on the dternative procedure alowed under CEQ regulations,
it will explain more clearly in the FEIS the possible timing of the order and availability of rehearing
under FERC regulations.
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Anatomy of Trackable and Enforceable License Conditions

Prepared by Working Group 2 - Coordination of State Mandates
December 8, 2000

Background

Over the next decade about 220 hydropower project licenses are expiring. This group of
projects has acombined capacity of about 22,000 megawetts, or 20 percent of the Nation'singdled
hydropower capecity. Collectively, these hydropower rdicenang decisonswill shapeloca
communities, ecosystemns and economies across the country.

The Federd Energy Regulatory Commisson's (Commission) jurisdiction over these projects
recognizes the requirements of anumber of other participating federd agendes and thar respective
naturd resources laws relevant to hydropower project rdicenang. Certain laws impose procedurd
requirements on the relicenaing process and others require authorizations in addition to the
Commisson'slicense

The Interagency Task Force (ITF) to Improve Hydrodectric Rdicensang Processes was
cregted in regponse to this large number of rdicending goplications requiring evalugtion. The I TF, in

turn, created five working groups to develop practica waysto improve the overd| rdicensng process

among particpaing agendes. The Working Groups are charged to devel op issue pgperson the
following tasks--

1 Coordinate Commission rdicenang reguirements with federa resource agency
adtivities

2. Coordinate Commission rdicengng requirements with State agendes acting under
authorities thet give States the lead respongility.

3. Undergand and devel oping economic andys's methods and procedures for
hydropower projects.

4, Fadilitate condructive participation in the collaboraive process
5. Provide input into the Commisson's ex parte rulereform.

Thisisthefirg report to be prepared by Working Group 2. ThisWorking Group is charged



-2-

with recommending waysto better integrate Clean Water Act (CWA) Section 401 and the Coadtd
Zone Management Act (CZMA\) into the hydropower rdicensng process. The chdlenge of this
Working Group isto find new, mutudly agreesble ways to successfully achieve the gods of dl
agoplicable Federd, State and Tribd requirements.

Thisreport details how CWA Section 401 condiitions, CZMA cartification, and license atidles
adopted under the Federd Power Act (FPA) may be drafted to achieve the desired gods. It should
be noted that these suggestions are equaly gpplicable for any condition required or recommended to
become part of alicense. Although beyond the scope of this paper, the Working Group dso
discussed other issues to better integrate State mandates into the Commisson’ s rdicenang process
aidng from the interaction anong the CWA, CZMA, and the FPA. Addressng such issues helpsto
achieve conggency, improve communications, reduce duplication, and ensure that the best useis mede
of rdevant expertise throughout the process,

Clean Water Act and Coastal Zone M anagement Act Conditions®

Under Section 401(8)(2) of the CWA, gpplicants for hydropower licenses mugt obtain
catification (or waiver from certification) thet the activity will comply with gpplicable water qudity
Sandards from the agency adminigering Section 401. Thisagency will be either a State, Tribe, or the
U.S. Environmenta Protection Agency (collectively referred to in thisreport as“ State”). Denid of
cartification predludesissuance of alicensa A State may issue a oatification with conditions necessary
to meat water qudity Sandards and other gopropriate requirements of State law.  These conditions
must become conditions of the license; the Commisson cannat ddete or modify them. The mgority of
hydrodectric projects licensad by the Commission obtain State certifications thet indude such
conditions

Under Section 307(c) of the CZMA, gpplicants for licensesfor hydropower projects affecting
aSae s coadd zone mugt provide the State and the Commisson with a cartification that the
proposed project complies with the legdly-binding palicesin a Sate' s coadd zone management
program. The State must then natify the gpplicant and the Commission whether it concurs with or
objects to the certification (concurrence being presumed if the State does nat provide timely
natification). The Commisson cannot issue alicense in the absence of State concurrence, unless upon
apped by the gpplicant the Secretary of Commerce overrides the objection. Asaresult of the
cartification process, a State may identify in its concurrence spedific enforcegble policdes and
management meesures that are needed to ensure thet the project is congstent with the State' s coadtd
Zone program.

The term “condition” in this document is used to refer to requirements under the CWA, FPA, and CZMA,
and not as a legal term of art.



Theincorporation of conditionsinto licensesissued by the Commisson, the Commisson's
obligation to adminigter and enforce the license, and the Statels on-going obligetion to assure
compliance with the conditions and measures designed to implement enforcegble palicies under the
CWA and CZMA dI raise the obvious nead for States and the Commission to assure that conditions
are drafted in a coordinated and mutualy acceptable manner. It will be unnecessaily difficult and time
consuming to meet resource objectives if the Commisson cannat effectivdy adminiser Sate
certification conditions

For the purposes of this paper it is assumed thet the Commission is the enforcement entity for
conditionsin aproject licensa. The Commission enforoes license conditions through scheduled and
unscheduled on-gte ingpections, monitoring, salf-reporting requirements, issuance of compliance
orders, pendties, and in severe cases license revocation. It should be noted thet Sate agencies are not
precluded from usng other available avenues of enforcement. Enforcement is criticd, Snce date
agencies nead to have adequiate assurance that a condition will be enforcesble or they cannat certify
compliance with water qudity sandards

Desrable Char acterisics of a Condition

A condition thet the Commission can effectively adminider isone thet is"enforcesble and
trackable” Bdow we address the characteridics that increase the likdlihood thet conditions achieve
the desred outcome. That is, the States authority under the CWA and the CZMA, and the
Commisson's authority under the FPA, are exercisad in a coordinated and congstent manner in order
to effidently achieve mutud gods

Crafting conditions” which achieve the desired outcomeisachdlenge. Thethirty to fifty-yeer
licenang period for which the conditions gpply necessitates that States and the Commisson anticipete
thet condiitionswill be interpreted by saff who have no direct knowledge of their derivaion. Providing
auffident darity to achieve the desred outcome over such along term requires adeguiate background
to explain the intent and provide specific informeation to ensure darity. Should additiond details be
required thet cannot be specified in the condition, a plan thet is subsequently reviewed and gpproved
by a cartifying agency and becomes part of the conditions may help to provide the desired spedificity.

In generd, condiitions should ansver the fallowing generic questions: who, what, where, when,
why, and how. Thisrequires being as explidt as possble aout the god of the condiition, criteriafor
measuring success, and reguired monitoring and reporting. Conditions should aso be accompanied by

“Conditions are referred to as “articles’ by the Commission.
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supporting informetion that explains the need for the condition.  Section 313(g) of the FPA requires
thet conditions of alicense issued by the Commisson be supported by substantid evidence contained
in the record.

| dentify Godls

Conditions and Satements regarding condstency with a State s CZMA enforcesble policies
should dearly sate the resource god being pursued and, when possible, reference agatute or
regulation. For example, acondition designed to support water qudity characteridicsfor the
propagation of cold water fish should Satejud that. Smilarly, agod may beto mantain water qudity
conditions Smilar to those upstream of the project resarvoir. Other gods might rdae to recrestiond
boating, smimming, indudtrid use, and so forth. It dso isimportant to differentiate between
congruction-rdated conditions and enforcegble palicies, such asturbidity monitoring, versus
operationa conditions and enforceable policies, such asflows for boating.

Success Criteria

Each condition component should define the criteria by which its sucoessful implementation will
bejudged. For example, with the god of cold water fish propagetion, a condition could further goecify
thet to maintain conditions conducive to the propagation of cold water fish, adissolved oxygen (DO)
concentration of 7.0 milligramslliter (mg/l) must be maintained. In this example, maintenance of the 7.0
mg/l DO concentration isthe criterion by which the Commisson and resource agendes will determineif
the condiition achieves the resource god of cold water fish propagetion.

In other words, the criteriaare the objective measure by which achievement of the resource
god isdetermined. The condition should reflect whether a ariterion is an indantaneous meeaure (i.e,
mug be mantained & dl times), adaily mean, aminimum or maximum vaue, or some other datidicd
meeaure. If the criterion is areference to a narrdtive measure, without numerica componert, it is
important to identify the method and standard for judging the success of the licensee to mesting the
condition. And, it isimportant to identify when, where, and how compliance will be determined, and
which parties are legdly authorized to enforce such compliance.

Monitoring Requirements

For some condiitions, it may be appropriate to specify the type of monitoring needed to
meeaure the criterion by which achievement of the god can bejudged. When determining the type of
monitoring necessary, care needs to be taken to sdect the gopropriate time and location of monitoring.
Thismay be paticularly trueif multiple fadlities or other actionsin the watershed, induding operation
of the hydropower fadility, have abearing on whether the objective ariteriacan bemet. Insuch acasg,
monitoring requirements should be crafted in amanner o asto disinguish between effects assodated

4
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with the operation of the hydropower project and effects assodiated with other actionsin the
watershed. Conditions should reflect the rediities of the exigting project. For example, doesit make
sense to monitor DO concentrations in the project tailrace if the project tailrace is not habitat for cold
water fish? Smilaly, doesit make sense to monitor DO concentrations during the cold weether period
when DO concantrations generdly are wdl abovethe 7.0 mg/l ariterion?

Other congderations may include the data collection method (grab samples vs. continuous
data sampling), equipment cdibration methods, sampling intervals etc. A condition should dso
specify whet type of monitoring records need to be maintained, and by whom. Furthermore, one may
wish to congder a public benefit agpect of inddling measuring devices, such asa gaff gauge. Such
devices may be able to be configured to provide both the public and regulatory agendies with visud
information regarding the condition of the water bodly.

Reporting Requirements

Conditions dso should detall the reporting (filing) requirements, and proceduresthet are
necessary to follow if the gods are nat being met. Congderation of reporting reguirements should
include who should recaive the deta report(s), what form the data report(s) should take, and when the
report(s) should befiled. Further, the condition should explain whet actions, induding reporting
requirements and mitigation, areto be taken if it is determined that the resource god criterion isnot
met.

Checkligt

Bdow isachedklig to hdp determine if a condition indudes the language necessary to engble
the Commisson to track and enforce the objective(s) of acondition. Note that a condition may
reguire aplan to help further define the objective.

Resource God's
O Doesthe condition dearly identify the resource god?
O Does the condiition reference the supporting authority?
O Does the condition specify thet it rlaes to condtruction, operation, or both agpects of
the project?

Success Criteria
O Does the condition indude a ariterion by which to judge the implementation, success
and/or effectiveness of the condiition”?

Monitoring Reguirements
O Is monitoring nesded? Will the monitoring provide the informetion necessary to
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determine the implementation, success, and/or effectiveness of the condition”?

O Have the timing, location, deta collection methods, equipment cdibration methods, and
sampling interva been conddered?

O Are there public benefit agpects to the monitoring requirements?

Reporting Reguirements
O Are reporting requirements detaled in the condition? (Who, whet, when, where, and
how?)
O Does the condition explain actions, induding monitoring requirements and mitigation
measures, to be teken if resource god criteriaare not met?

Examples of Certification Conditionswith Desrable Characterigics

Conditions can be developed in anumber of contexts: by States under CWA Section 401 and
CZMA Saction 307(c)(3), and by the Commisson under the FPA. In each case, an effective
condition will be onethat iswritten dearly and reflects the characteridtics and prindiples discussed
above.

Thefollowing are examples of conditionsthat are, from the Commisson’s perspective,
“enforcegble and trackable’ while, from the States pergpective, asauring that water quaity and
coadd resources will be protected againgt present and future unknowns. These examples address
some, but cartainly not all, potentid certification conditions. The examples do, however, range from
the sandard condition necessary to protect DO to conditions addressng drcumdances where thereis
insuffident information to determine the best weter quiity protection meesures, or asmay be
authorized by law when the subject weters are red assified or gpplicable water qudity requirements are
revised. The meritsof any condition must, of course, be viewed in the full context of alicense or
cartification proceading. Therefore, the Working Group has not atempted to reech any condusions
regarding the merits of the conditions.

The examples are provided in the following order: two conditions with an andyss of how they
might be mede more eedlly trackable and enforcegble, followed by a series of example conditions
categorized by type. For each type of condition, abrief explanation is given regarding its useage.

Example#la Dissolved oxygen and temperature conditions shall be monitored from June through
October at three locations: 1) the river channel directly below ABC Dam; 2) the
powerhouse penstock and 3) the powerhouse tailrace. Sampling shall be done at
no less than weekly intervals. The two samples at the penstock and powerhouse
shall be concurrent. Annual data reports shall be filed no later than the end of the
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sampling year. A quality assurance/quality control plan shall be filed with the
Department® within 60 days of issuance of the federal license. The sampling at the
dam is deferred until the initiation of bypass minimum flows. The Department may
suspend the data collection when there is an adequate data base to determine
whether or not mitigatory action is necessary.

Examinaion of Example#larevedstha this condition may be subject to differing
interpretations, leeding to enforcement difficulties In addition, tracking this condition may be difficult.
Thus this condition may not yidd the Saties desred outcome. Firg, the condition doesnt identify the
resource god. Second, the condition doesn't identify objective criteriato judge whether future actions
areto betaken. Third, while the condition doesidentify monitoring locations, the description of the
locationsis vague, asis the reporting requirement. Fndly, the condition fails to identify agpedfic date
when monitoring will commence

Thefallowing example, incorporating the desrable characterigtics identified, is provided for
comparison to the above condition.

Example#1b: For the purposes of maintaining a dissolved oxygen (DO) concentration of 7.0 milligrams

per liter and temperature conditions consistent with Section 231.23 of the State
water quality regulations.* DO and temperature shall be monitored from June 1
through October 31 at three locations: 1) the river channel 100 hundred feet
downstream of ABC Dam; 2) within the powerhouse penstock and 3) the
powerhouse tailrace no more than 10 feet from the turbine draft tube. Sampling
shall be done at no less than weekly intervals between 4:00 and 6:00 am. The
samples within the penstock and the powerhouse tailrace shall be concurrent.
Annual data reports shall be filed with the Department and Commission no later
than the end of the sampling year (December 31). A quality assurance/quality
control plan shall be filed with the Department and the Commission within 60 days
of issuance of the federal license. The sampling at location 3 is deferred until the
initiation of bypass minimum flows. The Department will suspend the data
collection when there is an adequate data base to determine whether or not future
action is necessary, or 5 years after issuance of the Federal license whichever is
first.

The condition author may give condderation to incorporate the minimum dements of the qudity
assurance and qudity control plan. In addition, any future action contemplated should be defined.

%Use of “Department” isin the generic. In real life application the specific name of the water quality
department with jurisdiction should be identified

*The applicable section of a State's water quality regulations should be incorporated into the certification either
in the condition itself or in the preamble as assumed here.
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Example#2a Within 90 days of the issuance of this certification, the applicant shall submit a plan
for proper disposal of debris associated with project operation, including trashrack
debris, for written approval by the Department. The plan shall include information
on the design and materials used for flashboard construction at ABC Dam and the
potential for the discharge of flashboards downstream.

Thisexample requires the project gpplicant to file aplan with the State within 90 days of the
issuance of the water qudity catification. While such areguirement may be enforcegble through other
Sate means, the Commisson cannot enforce this condition until it becomes part of alicense
Therefore the condition author should tie the condition to issuance of aCommisson licensefor the
project. Other problemsindude no indication of the type of debris covered by the condition; no
indication of the type of information on the design or materids for the flashboards; no indication of the
resource god to be achieved; and, the criteria by which such achievement can be assessd.

Bdow Example #2b has been rewritten to address some of these shortcomings

Example#2B: Within 90 days of the issuance of a license, the applicant shall file a plan for proper disposal
of debris associated with project operation, including trashrack debris, litter, and
trash for written approval by the Department. The department approved plan shall
be filed with the Commission. The purpose of the plan is to protect downstream
navigation and aesthetic quality. Proper disposal is defined as disposal in
accordance with (State statute or regulation) § 548.1 through 548.9 of the State
waste disposal regulations, as described in this certification. The plan shall include
information on the design and materials (including flashboard composition, failure
characteristics, and attachment method) used for flashboard construction at ABC
Dam and the potential for the discharge of flashboards downstream, including the
stage at which failure is expected to occur and the downstream fate of the failed
flashboards. Upon approval of the plan by the Department and the Commission the
licensee shall implement the approved plan.

Commisson Licene ArtidesCZMA and CWA Certification Conditions

The Commisson and Statesindude many types of environmenta resource conditionsin
licenses and catifications, respectively, to address the changing environment or other unknowns,
Bdow isabrief discusson of the types of conditions used.5

Sandard Artides'Conditions:

5 The application of adaptive management and some examples which require future review and approval may
not be applicable or legally alowed under the CZMA.

8
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All hydropower licensesissued by the Federd Energy Regulatory Commission contain
standard artides which have been written by Commission g&f.° The standard articles provide generic
requirements that may be gpplied based on effects known to oocur in assodiation with particular types
of projects or project tributes. A given sandard article does not change from licenseto license

The ordering paragraphs of the license identify which sat of gandard artides, dso known as
"L" forom atides, are goplicableto thet license. There are 18 different sets of dandard artideswith
anywhere from 15 to 37 individud artidesin each set based on project Sze and location, and whether
the project is congructed or un-congructed.

Catifications generdly contain Sandard conditions addressng issues such as

Condtruction and Operation: Thistype of condition requiresthe project to be
congructed and operated as destribed in the water qudity certification. Usudly such adescription
comes from the license goplicant and is desgned to ensure that the project is congtructed and
operated as destribed in the gpplication. Additiond language may be added to ensure that if
changes mugt be made after license issuance the cartifying agency is given opportunity to review
and gpprove such changes prior to ther implementation.

Maintenance and Repair: Thistype of condition ensures that the licensee submit to the
cartifying agency for review any planswhich may reguire dteration of normd reservoir pod leves
or dream flow, or maintenance or repair that requires earth disturbing activities and may indude
dredging or it removd operations, the licensee dhdl conault with the Department for review and
goprova. Congderation should dso be mede for the licensee teke actions in emergency Stuations,
such asflooding, which may affect public sefety or the safe operaion of the project.

Reservation of Authority: Provigon such asthisindicates that, when authorized by law,

the terms and condiitions of certification may be amended and additiond terms or conditions added
after notice and opportunity for hearing.

Compliance Inspection by Department:  Thistype of condition dlows the cartifying
agency to ingpect the project in order to monitor the terms of the catification.

Posting of Certification: Such acondition requiresthat a copy of the catification be
prominently posted within spedific project fadlities

Approval of Project Changes. Thistype of condition natifies the licensee that any change

618 CFR Part 2, General Policy and Interpretations, Section 2.9.
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to the project that would have asgnificant or materid effect on the findings, condusions or
conditions of the catification must be submitted to the cartifying agency for written goprova prior
to implementation.

Public Access  Thistype of condition requires the licensee to dlow public accessto the
project areafor utilization of public resources, subject to reesonable sefety and lighbility limitations,
and may address issues such as posting of access points. Congderation should be madeto dlow
the licensee to deny accessto project areas that would jeopardize public safety or the sife
operation of the project.

Project-Spedific or Spedid License Artides and Conditions

The Commisson dways indudes project-spedific requirementsin alicense, which are
conddered necessaty to ensure the project is best adgpted for the basin whereit islocated. These
specid atides are based on the record developed during the rdicensing process, recommendations
and mandatory conditions from resource agendies, the licensee's proposed measures, and Commisson
daff'sindependent evaduation. The atides normaly require the licensee to take spedific actions
induding: water quality monitoring, providing minimum flows, indalation of oecd prgject fadlities
and adjudting the mode of operation. CWA and CZMA catifications dso commonly indude project-
specific conditions. These artides/conditions typically describe the objective to be achieved and a
generd approach for achieving that objective.

Example1l: Project Operation

The project shall be managed as a run-of-river operation. A “run of river operation” is defined as a
hydroelectric project that operates without the use of reservoir storage. Such an operation maintains
flows below the tailrace equivalent to the total inflow to the project on an instantaneous basis.
Normally, the headpond elevation is stable.

Pan Artides

There are many Stuaionsthet cdl for artides/conditions specific to a particular project, and
which reguire review and gpprovd after the license or water qudlity certification has been issued.
Examples of each type of condition are provided bdow. Plans may be hdpful when it isnat dways
possible to determine precisgly how to implement resource goas, compliance ariteria, and reporting
requirements. For example, it may be established thet aparticular flow raiein aproject bypessis
required to meet a particular resource god. However, the most feasble method of flow rdease (such
asthrough agate, minimum flow turbine, or valve) has not been determined. In such acase the
licensee may be required to develop aflow rdease plan to achieve the desired flow rate that supports
the resource godl.

10
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A dedrable plan should indude a schedule which dlows sufficient time for consultation with
aopropriate paties A plan may dso indude arequirement for addressing how comments and
recommendations recaived during the deved opment of the plan are incorporated into the find plan,
which will be submitted to the Commission and/or the deate certification agency. And, of coursg, itis
important to incdlude a requirement thet the gpproved plan be implemented and made subject to a
reasonable monitoring program.

To be dfective, aplan should indude many dements: (1) the spedific objective(s) of the plan,
(2) generd guidance on how the plan's objectives are to be achieved, (3) detalled schedule for spedific
actions, (4) provisons for adequete time for consulted entities to review and comment on the draft
plan, (5) requirements that comments recaived should be induded with the plan, dong with a
description of how the plan was modified (if any) to incorporate comments, (6) names of individuds if
any, who may goprove extensons of time for filing the plan or implementing the required meesures, (7)
names of individuds who may goprove, or modify and goprove, the proposed plan, and (8)
requirements that the licensee implement the measures proposed in the plan according to the gpproved
schedule

The details for achieving the objectives of gpedid atides or conditions are often defined by
severd typesof planswhich the licensse may be reguired to file for gpprovd asfollows

Single Plans. Often the project-gpedific aticle or condition requiresthe licensee to develop, in
congultation with resource agencies, a detailed plan thet provides Ste-gpedific detals and a schedule
for implementing the actions required to achieve the objectives destribed in the spedid atide or
condition. The detalled plan and the schedule for itsimplementation is gpproved, or modified and
gpproved, by the Commission and/or certifying agency and becomes part of the license

Example 1. Weater Qudity Monitoring Plan.

At least 90 days before the start of project operation, the licensee shall file with the [FERC
and/or Department] for approval, a plan to monitor DO levels, in the [River], downstream
of the project reservoir.

The licensee shall prepare the plan after consulting with the [identify appropriate agencies
and interested entities that need to be consulted]. The licensee shall include with the plan
documentation of consultation and copies of comments and recommendations on the
completed plan after it has been prepared and provided to the agencies, and specific
descriptions of how the agencies comments are accommodated by the plan. The licensee
shall allow aminimum of 30 days for the agencies to comment and to make
recommendations prior to filing the plan with the Department and FERC. If the licensee
does not adopt a recommendation, the filing shall include the licensee's reasons, based on
project-specific information.

11
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The plan shall include a schedule for submitting the monitoring results to the Department
and FERC and the other consulted agencies and recommendations on needed measures to
ensure maintenance of the State DO standard as measured at [location] located 0.25 mile
downstream from the of the project reservoir. The Department reserves the right to require
changes to the plan. Project operation shall not begin until the licensee and FERC are
notified by the Department that the plan is approved. Upon Department approval, the
licensee shall implement the plan, including any changes required by the Department.

If the results of monitoring indicate that changes in project structures or operation are
necessary to ensure maintenance of State DO standards, the Department may direct the
licensee to modify project structures or operation. The licensee shall, if necessary, obtain
timely approval from other agencies to comply with the Department’s directive.

Example 2. Downdream Fish Passege.

In order to prevent the entrainment of downstream migrating fish, the licensee shall, within 180 days
of license issuance, submit a plan for the design and construction of downstream fish passage
facilities at [project], including estimated design flows necessary for proper operation, to the
Department of Fish and Wildlife for review. Any design submitted shall exclude fish with a
minimum total length of 8 inches and shall include sufficient flow to provide a minimum depth of 12
inches in depth in any necessary conveyance structure and a minimum depth of 5 feet in any
associated plunge pool. The design shall be capable of operating 24 hours per day between April 1
and May.

The plan shall include an implementation/construction schedule. The U.S. Fish and Wildlife Service
and the Department of Fish and Wildlife shall be consulted during plan development. The plan shall
include an erosion control and water management plan designed to assure compliance with water
quality standards during construction.

The Department of Fish and Wildlife may suspend the operation of downstream passage facilities at
any time based on its fishery management needs by sending written notice to the applicant and to
FERC for its approval.

Example 3. Upstream Fish Passage.

In order provide for the passage of [fish specieg], the licensee shall, within 180 days of license
issuance, submit a plan for the construction and operation of a Denil fishway at [project], including
estimated design flows necessary for the passage of 20,000 fish between March 15 and May 15,
and the passage of 15,000 fish between October 1 and November 15. Upstream fish passage
facilities shall be installed so as to be operational within 18 months of final approval.

The plan shall include an implementation/construction schedule. The U.S. Fish and Wildlife Service
and the Department of Fish and Wildlife shall be consulted during plan development. The plan shall
include an erosion control and water management plan designed to assure compliance with water
quality standards during construction.

12
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The Department of Fish and Wildlife may suspend the operation of downstream passage facilities at
any time based on its fishery management needs by sending written notice to the applicant and to
FERC for its approval.

Example 4. Monitoring Plan for Resarvoir and How Manegementt.

The applicant shall file with the Department, for review and approval, within one year of the
issuance of the federal license, whichever is sooner, a plan for monitoring instantaneous flow
releases at the project, both below dams and below tailraces, and reservoir levels and inflows.
Following approval of the monitoring plan by the Department, the licensee shall file the approved
plan with the FERC for its approval. Upon Department and FERC approval the licensee shall then
measure instantaneous flows and reservoir levels in accordance with the approved plan and provide
records of such measurements on a regular basis as per specifications of the Department and the
FERC. Upon receiving a written request from the licensee, the Department may waive this
requirement, al or in part, for monitoring at this project provided the applicant satisfactorily
demonstrates that the project will at all times be managed consistent with the requirements other
requirements of this certification. If this requirement is waived, or waived in part, the licensee shall
file the revised requirement with FERC for its approval.

Management Plan for [Project name] Gate Operation. The applicant shall develop a management plan
to govern operation of the gates at [project name] to meet the goals of the water level management
requirements set forth in Condition [#], and shall file that plan with the Department within 120 days
of the issuance of the Federal license.

Implementation shall begin no later than the first loon nesting season following the approval of the
Department and the FERC. The gates shall be automated as soon as practicable, but no later than 12
months following the approval of the plan by the Department and the FERC. In addition to the final
automated operation, the plan shall address manual operation during the period prior to approval of
the plan. The management plan shall include performance expectations for the equipment to be used
and operating method proposed, both for interim and final operation; the plan shall include a
calculation brief to support the projected performance. At its discretion, the applicant may elect to
file the long-term plan separate from the interim plan, in which case the long-term plan will be due
on or before January 1 following issuance of the license.

The stage data recorder at [project name] shall transmit real-time data to [location] to enable the
operators to monitor water levels and perform gate adjustments as necessary for the protection of
loon nesting, consistent with the provisions of Condition [#] above. Within 10 days of each two-
week period during the month of April and May, the applicant shall file reports of [project’s] hourly
stages and outflows with the Department. Where the reservoir conditions are inconsistent with the
goals of Condition [#], the report shall indicate the reason. Condition [#] allows the 100 cfs up-
ramping requirements to be suspended as necessary to lower the reservoir to the loon nesting target
elevation by May 1. Asthisis undesirable from a downstream resources perspective, the
management plan shall be designed to minimize or eliminate the need to exceed the up-ramping
requirement while achieving a high probability of attaining the target elevation.

13
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Exanple5: Rare, sengtive, protected species mitigetion plans.

Tubercled Orchid. The applicant shall file with the Department for prior review and approva
within 90 days of issuance of the license, a plan of mitigation (three copies) for the detrimental
effect of increased flows in [project] bypass on the state threatened tubercled orchid (Platanthera
flava). The applicant shall consult with the Department of Fish and Wildlife during the devel opment
and implementation of this plan, which shall commence with the first summer following final
approval and shall include, but not be limited to the following steps:

FIRST SUMMER

1. Inventory the [project] bypass above [state] Route 9 in between June 15 and July 15 and during
peak flowering periods when it is most visible.

2. Locate the tubercled orchid plants throughout the [project] and [project] bypass reaches in July
when it is flowering and flag, if necessary, to facilitate re-identification in the fall.

FIRST AUTUMN

3. Conduct flow releases at the [project] bypass (70 cfs) and the [project] bypass (35 cfs)
after September 15 and locate and mark all inundated individuals of the tubercled orchid. At
the same time potential new habitat, based on the habitat characteristics where existing
individuals were found during the first summer period identified above, will be identified and
marked along the new edge of bank.

4. Create favorable habitat for the orchid in the areas previoudy identified along the new
edge of bank by removing alders and any other reasonable means as required.

5. Collect seeds from the inundated orchids and sow along the new edge of bank using the
best means available to insure germination.

6. Attempt to move al the orchids that will be inundated or harmed by whatever reasonable
means available such as moving entire tussocks if al the plants it contains will be inundated.
If individual plants are moved, as much soil as possible should be included, and the
transplants should be covered with staked chicken wire to inhibit predation.
FIRST SPRING

10. Prior to mid-May and in coordination with the certifying agency, raise water levels up to
the required minimum flows in the two bypasses.

11. Monitor the orchid populations on a yearly basis between June 15 and July 15 for the
next five years and report the results to the certifying agency by October 1 of each.

14
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Example 6. Recredion Alan.

The Licensee shall implement the Recreation Plan included on pages E-32 through E-64 of its license
application filed with the Commission on January 1, 1999. The Licensee shadl file with the
Commission, for approval, at least 60 days prior to the start of any recreational facility construction,
final design plans and details, which include the following:

(2) final design drawings of all recreation enhancements;
(2) adescription of signs to be used to identify the public access aress;
(3) drawings and specifications for each recreational enhancement;

(4) an erosion control plan to address existing erosion at the project and measures to reduce erasion
during recreation facility improvements.

The Licensee shall prepare the final design plans and details after consultation with the Department
of Forests and Parks, Recreation Section, the Department of Environmental Resources, the Natural
Resources Conservation Service, the National Park Service, and the U.S. Fish and Wildlife Service.
The Licensee shall include with the plans documentation of consultation, copies of comments and
recommendations on the completed plan after it has been prepared and provided to the resource
agencies listed above, and specific descriptions of how the agencies comments and
recommendations are accommodated by the plan. The Licensee shall allow 30 days for the agencies
to comment and make recommendations before filing the plan with the Commission. If the Licensee
does not adopt a recommendation, the filing shall include the Licensee's reasons, based on

proj ect-specific information.

The Commission reserves the right to require changes to the plan. No land-disturbing activities shall
begin at the project until the Licensee is notified by the Commission that the plan is approved. Upon
Commission approval, the Licensee shall implement the plan, including any changes required by the
Commission. Within 90 days of completion of construction of the approved recreationa facilities
authorized by this license, the Licensee shall file for approval, revised Exhibit G, to show those
recreational facilities as-built, in relation to the project features.

Iterative Plans. Where conditions a thetime of rdicengng are changing o quickly that devd opment
of along-term plan isinfeasible, the licensee may be required by aspecid atidetofileasariesof plans
(every 5 or 10 years) over the course of the license, that revises the resource measure based on
updated informetion, current resource needs, or recommendations from consulted agencies. The
objectives proposed in the origind license are usad to determine the adequiacy of the measures
proposed in eech plan. When each plan isfiled with the Commission it is goproved, or modified and
goproved, and becomes part of thelicense. A requirement for iterdive review can dso hdp meet
Sates need for ongoing review of certain operations or activities.

Example 1: Eroson Control Plan.
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At least 90 days prior to initiation of any land disturbing activities, the licensee shall file with the
Department an erosion control plan that describes the measures to be taken to control erosion and
minimize the transport of sediment during construction and operation of project facilities. The plan
must fully describe how construction and operation will be conducted so as to avoid erosion-related
violations of State Laws 123.45 and 678.90. The plan, and schedule for its implementation, must
be approved by the Department prior to initiation of any land disturbing activities. Implementation of
this plan shall be based on actual-site geological, soil, and groundwater conditions and on the project
design, and shall include, at a minimum, the following.

(1) adescription of the actual geological, soil, and groundwater site conditions;

(2) fina preventive measures based on the licensee's draft erosion and sediment control plan;

(3) detailed descriptions, functional design drawings, and specific topographic locations of all
control measures, including rip-rap placement, stream set back and stabilization of spoil materid,
and class of rock to be used;

(4) a revegetation plan to include a complete prescription for revegetating all disturbed areas
including: (a) locations of treatment areas; (b) plant species and methods to be used; (c) planting
densities; (d) fertilizer formulations; (€) seed test results; (f) application rates; and (g) locations and
density of willow plantings; and

(5) a specific implementation schedule and details for monitoring, reporting and maintenance
programs.

For the term of the license, every 5 years from the anniversary date of the initial plan, the erosion
control plan must be revised and filed with the Department. The revised plans shall take into
account existing project conditions, describe any changed land use, and describe the measures to be
taken to control erosion and minimize sediment transport during specified activities. All erosion
control plans are to be prepared in consultation with the Department and must be approved by the
Department and FERC.

Adaptive Management Plans. -Thistype of plan provides the licensee and the resource agencies
with discretionary authority to make red-time decisions regarding resource meesures. A goedid atide
or cartification condition may authorize the licensee to work cooperaivey with certain resource
agendesto implement apre-goproved range of resource protection messures. An example of this
would be when and how reeases are made from a project reservoir to protect and maintain habitat for
an anadromous fishery, or to provide for recreationd boating activity. Under this scenario, the
Commisson may define the total volume of waeter to be rdeasad, and rdly on the licensee and the
resource agencies to determine how best to rdease that water. The licensee and resource agencies
work consensudly to select and implement the best timing of resarvoir rdeases to optimize use of
flows Thisprocessisfeadble when:

(1) the resource protection objectives can be dearly defined and are generdly agreed to by the

participants,

(2) thelicensee and resource agendies have established arecord of communication and

cooperdion and are agreegble to this process, and
16
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(3) dl entities necessary to implement the pre-gpproved resource protection measures are willing
to participate.

The licensee and resource agencies have discretionary authority to take gpproprigte action to
meet the quickly changing resource needs The Commission is kept informed of these actions,
however, aslong asthe actions are consensud and within the range initidly contemplated, the licensee
and resource agendies have condderable latitude to best utilize the available messures

License Amendment

Maodification of project fadilities or operations authorized by the license requires alicense
amendment. Thelicensse may request to amend thelicense at any time. A license amendment may be
as complex asthe arigind licenang action or asmple adminidraive darification. 1t should be noted
thet, unless provided for in the license, even modifications for which the licensee has the concurrence or
goprovd of the resource agendes mugt recalve Commission gpprova prior to implementation. License
amendments may have utility for Sates if the State and gpplicant can agree on desired improvements
as pat of the amendment. Depending on the nature of the amendment, subseguent State certification
and concurrence may be required.

License Reopeners

Some dandard atidesin alicense authorize the Commission, on its own initigtive, or upon the
request of an entity other than the licensee, to determineif changesin the project license are necessary
and gppropriate. If, after notice and opportunity for hearing, the Commission determines that changes
in project fadlities or operation are necessary, the Commisson may amend the license to require the
licensee to implement these changes. These dandard artides are very specific about when and under
what drcumstances alicense may be reopened. The Commission's authority to reopen alicense varies
from licenseto license and islimited by the provisons of the pedific license. License reopenersdso
may be usad in certification conditions to put the licensee on natice that one of the mechaniams
avalableto a Sate to ensure compliance with sate water qudity Sandardsisto ask the Commisson,
asaméter of its authority, to reopen thelicense.

Resavaion of Authority under the CWA7

7 Workgroup members disagree on what to call the category of condition that allows for changes to project
management requirements in response to revisions of water quality standards that occur after issuance of a
license. Some members believe that these conditions represent another form of adaptive management, while
others define them as reservations of authority, or think they are most appropriately accomplished via a
license reopener.
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Whileawater qudlity certification isbang prepared, it may be evident that additiond
informetion and decisonswill be required by the State after issuance of the catification or the license
Thisgtuation can aise for anumber of reasons, induding: an inghility to determine the most effective,
least-cost mitigetion reguired; a pending change in the datus of benefidd uses, a pending changein
water qudity Sandards, or a pending changein load alocations due to development of aTotal
Maximum Dally Loed (TMDL) for the basin.

In the example bedow, a TM DL based on basin-wide temperature modding was being
developed, but its completion was scheduled for ayear after the deedline for issuing a401 decison.
An adaptive management condiition was needed to implement any gppropriate thermd load reductions
identified by the TMDL.

Example TMDL requirements.

The applicant may be required to release bypass flows in addition to those required in
[previous conditions to this certification] to meet water quality standards in accordance
with the following stipulations.

When a TMDL for temperature in the portion of the [River] affected by the project is
approved and adopted, the Department will determine if the required thermal reductions
from the project are adequate to comply with the TMDL. If the Department determines
that the thermal reductions are not adequate to comply with the TMDL, the Department
may require the applicant to release additional flows in the bypass reach subject to the
following limitations:

1) The Department may require increased flows during the period July 1 through October
15 to achieve the temperature |oad allocation or to meet the applicable temperature
criteria

2) Any required increases in bypass flows shall be made in 50 cubic foot per second (cfs)
increments. Flow increases are limited to 50 cfs increments to allow for
water -temperature monitoring to determine the effects of the flow increases on river
temperatures.

3) The Department will specify monitoring and reporting requirements to be met by the
applicant and specify a mechanism for agreeing on future flow increases if warranted
by monitoring results.

4) Follow-up conditions that outline Department actions that would apply in the case
where unexpected temperature responses occur.

18
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Definitionsfor Sdected TermsUsed in this Paper

Those writing conditions to protect water qudity or coastd zones may wish to defineteemsused in
the conditions, and provide the definitions aong with the conditions, to ensure dl partiesinterpret the
conditions asintended. Thetermsbdow are not defined aslegd “terms of at”’, but are given thar
colloquid meanings. They are presented here because past experience shows that they are subject to
differing interpretations, and warrant definition within alicense. Those writing cartifications should fed
free to define terms as best suits the particulars of the fadility under review, taking into account
goplicdblelegd limits

Emergency conditions beyond the contral of the licensse - An emergency operating condition exigsif a
short term variance from the flow or weter levd management requirements gppears necessary to avoid
persond injury, loss of life, or agnificant property damage. The emergency operating condition shdll
persg only S0 long asis hecessary to abate the risk, and the amount of deviation from the license
requirements shal be the minimum believed necessary to addresstherisk. If such conditions can be
anticipated, the operationd reaction should beinduded in any flow or water leve manegement plan.

Lagtime - Lag timeisthetime dday before downsream flows are reestablished after generation is
suspended or reduced. The dday is caused by the time necessary for the headpond to rise and
provide dam spillage and for the discharge to travel through the bypassed reach to the tallrace.

Ramping rate - Ramping rate is the Saging of the flow trandtion over atime intervd in order to
atifiadly adjudt river flows between two different discherge rates, such as between generdtion rdeases
and agorage-period consarvation flow. Ramping rates are commonly used to reduce mortdity or
disruption to agquatic organiams,

Reasonable access - Reasonable access to project landsis 1) access by the public for use of facilities
provided in aproject recregtiond plan during such hours and in such amanner asis condgent with the
use for which the fadlities are provided or as otherwise agreed upon; 2) access by the public for the
use of water resources located at the project; and 3) access by governmentd agencies charged with
resource management or compliance monitoring, with the access for any of these uses redtricted only
where necessary to provide for public sefety.

Run-of-river operations - A run-of-river operaion isthe operation of ahydrodectric facility without
the use of resarvoir orage. Such operations mantain flows beow the tailrace equivaent to the total
inflow to the project on an indantaneous basis. Normaly, the heedpond devation isgable.
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SUMMARY OF REPORTSDEVELOPED BY
THE INTERAGENCY TASK FORCE
ON IMPROVING HYDROELECTRIC LICENSING PROCESSES

National Environmental Policy Act (NEPA) Process. This report identifies
several methods to better assess the environmental impacts of proposed hydroelectric
projects. Using this approach, the Commission will (1) provide and seek clarification of
comments early in the process; (2) discuss with resource agencies the full range of
alternatives, possible settlement options, and the extent to which recommendations and
mandatory conditions can be included; (3) coordinate state and federal resource agency
recommendations; (4) ensure identification of NEPA alternative effects during the
scoping process; and, (5) encourage collaboration during pre-filing between resource
agencies and license applicants of project impacts on resource objectives and tribal
interests. These recommendations will facilitate better coordination among federal
agencies and enable all interested parties to understand and more efficiently work within
the NEPA process.

Studies. Thisreport helps to determine which environmental studies should be
performed and focuses on dispute resolution and post-filing studies. With respect to pre-
filing studies, the report encourages resource agencies to explain their objectives, suggest
methodol ogies, data collection and analysis techniques for conducting such studies, and
identify those which would support their conditions. For post-filing studies, it
recommends that study requests be discussed during NEPA scoping meetings and
progress monitored. If uncertainty exists, adaptive management may be appropriate but
the report proposes that such a plan include measurabl e objectives, monitoring, and dual
consultation between licensees and resource agencies on interim measures and final
adjustments. These new procedures should help make the licensing process more
efficient and eliminate or help resolve disputes early on in the process.

Endangered Species Act (ESA) Consultation. This paper recommends improved
coordination of ESA consultations when measures are proposed to protect threatened and
endangered species. During the pre-filing stage, the report suggests early discussions
between resource agencies and licensees, early consideration of ESA issues when
requesting studies, and the filing by the licensee of abiologica assessment along with
the application. After filing of an application, discussions of ESA issues should occur
when NEPA meetings are held, separate sections in the NEPA document should be
devoted to ESA issues, if any, and the accompanying biological assessment, with
references, and the Commission should identify and earmark ESA issues when initiating
formal consultation. After licensing, when new species are listed or critical habitat
designated, new information will be continuously monitored to determine project effects.
A biological evaluation will be developed to identify measures needed to protect new



species. |f changesto project operation are needed as aresult, the licensee must apply
for alicense amendment with the Commission. Thisimproved ESA coordination will
facilitate timely licensing actions.

Federal Power Act (FPA) Mandatory Conditions. This paper deals with (1) Section
4(e) of the FPA, which authorizes the Departments of Agriculture and the Interior to
impose mandatory conditions on projects located on Federal reservations they supervise;
(2) Section 18 of the FPA, which authorizes the Departments of Commerce and the
Interior to impose mandatory fishway prescriptions; and, (3) Section 10(j) of the FPA,
which authorizes federal and state resource agencies to propose conditions to protect fish
and wildlife. It recommends that during the pre-filing stage, the resource agencies
provide license applicants with their resource objectives, and encourages them to
consider the least expensive response and to coordinate conditions and recommendations
among agencies. Under Section 10(j), resource agencies are urged to provide specific,
detailed, and timely recommendations. These recommendations can lead to better
coordination, an improved exchange of information, and, consequently more timely,
better-informed decision making.

Noticing Procedures. This report reforms noticing procedures to facilitate accurate
resource agency responses. These reforms will expedite issuance and receipt of notices
and improve overall communication among federal agencies

Alternative Licensing Procedures (ALP). This document proposes guidelines for use by
all stakeholders involved in the Commission's ALP, or collaborative process. The
guidelines supplement the Commission’'s AL P regulations and are designed to, among
other things, assist stakeholdersin identifying resource management goals early in the
process, establish clear ground rules for participating in an ALP, and help resolve
disputes as they arise.

Enforceable and Trackable License Conditions. This paper provides guidance to state
and federal agencies on how to draft clear and enforceable license conditions. The
recommendations will help ensure that conditions meet the goals of the drafters, and that
the Commission is able to enforce them.
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Introduction

Under Part | of the Federal Power Act of 1935, as amended (FPA), the Federal Energy Regulatory
Commission (Commission) is responsible for determining whether, and under what conditions, to issue
licenses for the condruction, maintenance, and operation, or continued operation, of non-federa
hydropower facilities. As part of the Commisson’s licensang process, federa resource agencies are
respongble for providing conditionsand prescriptions (collectively, conditions) and recommendations to
protect natura and trust resources, including fishand wildlifeand federa reservations. Thefederd resource
agencies have both overlgoping and different authorities under the FPA for conditions, prescriptions, and
recommendations, as explained below.

This report examines ways to clarify and coordinate procedures for incorporating resource agency
recommendations, conditions, and prescriptions in the hydrodectric licensng process. It is composed of
three sections. 1) mandatory conditions pursuant to section 4(€) and prescriptions pursuant to section 18;
2) agency recommendations pursuant to section 10(j); and 3) other issues. Where possible, this report
offers solutions to help resolve issues and improve the licensng process. The issues raised and
corresponding solutions are adminidreative, rather than lega and/or policy, in nature. Consequently, issues
pertinent to Indian Reservations and the federd trust responsibility to Indian Tribes are not addressed in

this paper.

SECTION 1: MANDATORY CONDITIONS and PRESCRIPTIONS

The Department of the Interior (DOI) and the Department of Agriculture/Forest Service (FS) share
mandatory conditioning authority under section 4(e) for hydropower licenses within reservations of the
United States; DOI and the Department of Commerce (DOC)1/ share mandatory conditioning authority
under section 18 for fishways.

Under Section 4(e) of the FPA, licensesissued within reservations of the United States must contain such
conditions as the Secretary of the department responsible for the supervision of the reservation deems
necessary for the adequate protection and utilization of the reservation.  Section 3(2) of the FPA defines
reservation.  Section 18 of the FPA gives the Secretaries of Commerce and Interior the authority to
prescribe such fishwaysas deemed necessary. Section 1701(b) of the Energy Policy Act of 1992 provides
guidance on the dements which are gppropriate for incluson in a fishway definition. When a resource

1 The Departments of Interior, Agriculture and Commerce are referenced collectively asthe “ resource agencies’ or the
“agencies’ throughout this document.
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agency submits a condition pursuant to Section 4(e) and/or a prescription pursuant to Section 18, the
Commission is required to include the condition and/or prescription as a condition of any license issued,
subject only to review of the Court of Appeds.2/

Participants in the Commission hydropower licensing process have expressed the desire to improve the
mandatory conditioning process. The Commission, the resource agencies, and gpplicantshaved| identified
gpecific concernswith the process. Theseinclude agency concernsover difficultiesin obtaining information
necessary to the formulation of mandatory conditions, Commission concerns over timing and congstency
of conditions, and applicants desire for agency review processes.

The resource agencies and the Commission are undertaking a number of initiatives to respond to these
concerns and improve the mandatory conditioning process. The mgority of these Sepsare administrative
in nature. Many subgtantive issues arisethrough a resource agency’ sexercise of mandatory authority and
are beyond the scope of this document.

Recommendations

Basis and Support for Conditions

1. Theresource agencieswill continue to use the Commission’s pre-filing consultation processto provide
information to the gpplicant regarding their respective resource gods and objectives in the initia phase of
consultation, prior to the initiation of requested studies. The agencies will use the consultation processto
help determine resource needs in view of the project effects, the agencies identified gods, and theresults
of identified sudies. When the resource agencies submit conditions to the Commission, the resource
agencies will submit the supporting adminigrative record. Adminigrative records should include the
subgtantia evidence in support of the condition or prescription.

2. If the Commission staff determinesthat the information the resource agencies need isal o necessary for
the Commission's decision on the license gpplication, the Commission staff will require the gpplicant to
provide the information in the form of an additiona information request.

Review

3. The DOI and the DOC have committed, through Federal Register Notice dated May 26, 2000, to
establishastandardized mandatory conditionsreview process. Whilethe content of this processisnot yet
determined, it will provide an opportunity to provide commentson and obtain meaningful review of agency
conditions and prescriptions by the prescribing or conditioning agency. Where possible, the resource

2 The applicability of 4(e) conditionsto parts of a project not located on areservation is an area of dispute and the
subject of litigation.
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agencies will continue to work with gpplicants in the development of their mandatory conditions3/.

4. The resource agencies have committed to consider, where sufficient information is provided by the
goplicant, dternatives, including the least expengive dterndive, that will meet agency management gods.
The results of this review will be included in the adminigrative record.

Clarification and Coordination of Conditions

5. The resource agencies will continue to coordinate among themselves and to diminate, where possible,
incongstent conditions and recommendations.

6. Toasss inreconciling conflicts between conditionsand/or recommendations, the Commission staff may
use: (1) theNationa Environmenta Policy Act (NEPA) clarification meeting or teleconference, if requested
by the resource agencies in their comments on the Ready for Environmental Andlyss (REA) notice (this
meeting and the meeting agenda will be noticed so that dl parties have an opportunity to participate); or
(2) the 10(j) meeting when the conflicts involve recommendations provided under Section 10()).

Timing and Workload

7. To asss the resource agencies in anticipating when the conditions will be due, Commission staff will
indude a tentative schedule for issuing its REA natice in the initid scoping document and any necessary
schedule revisions in scoping document 2 (see the ITF Report on FERC Noticing Procedures in
Hydrodectric Licenaing). When thereisaneed for additiona information after scoping, Commission saff
will indicate any necessary revison to the REA notice schedule in its additiond information request.

SECTION 2: AGENCY RECOMMENDATIONSUNDER SECTION 10(J)

Under Section 10(j) of the FPA, licenses for hydrodectric projects must include conditions to protect,
mitigate damages to, and enhance fish and wildlife resources, including related spawning grounds and
habitat. These conditions are to be based on recommendations received from federd and state fish and
wildlife agencies. The Commission is required to include such recommendations unless it finds that they
are inconsstent with Part | of the FPA or other gpplicable law, and that aternative conditions will
adequately addressfish and wildlifeissues. Before rgecting an agency recommendation, the Commission
and the agencies must attempt to resolve the inconsstency, giving due weight to the agencies
recommendations, expertise, and datutory authority. If the Commisson does not adopt a 10(j)
recommendation, in whole or in part, it must publish findings that adoption of the recommendetion is
incong stent with the purposes and requirements of Part 1 of the FPA or other applicable provisionsof law,
and that conditions sel ected by the Commission adequatdly and equitably protect, mitigate damagesto, and

3The Fores Sarvice d ready hasapublic review processfor its 4(e) conditions.
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enhance fish and wildlife, including reated spawning grounds and habitat. Resource agencies may aso
recommend conditions under Section 10(a)(1) of the FPA. However, the Commisson may accept,
modify, or reject those conditions under the comprehensive development standard of Section 10(a)(1)
without attempting to resolve inconsistencies or making the findings required by Section 10(j).

Participants in the licensng process have expressed interest in clarifying and improving the Section 10())
process. The Commission, resource agencies, and applicants have identified some specific concernswith
the process. These include the need for more information or better explanation in the following generd
areas. (A) the Commission staff's determination of whether recommendations are within the scope of
Section 10(j), including recommendations for studies; (B) procedures for clarification of agency
recommendations, including the basis and support for the recommendations and the Commission gteff's
interpretation of them for compliance purposes, (C) the Commission gaff's preliminary determination that
a recommendation may be inconsstent with the FPA or other gpplicable law, including the role of cost
consderations, and (D) responseto a preliminary determination of incongstency, including the difficulty in
meeting sSimultaneous deadlines for responding to the Section 10()) letter and the draft NEPA document,
and the extent of information that is provided after the Section 10(j) meeting. To address these generd
categories of issues, the Commission and the resource agencies have identified the following suggested
clarifications and improvements.

A. Deter minationof whether recommendationsar ewithinthescopeof section 10(j)

Scope Determination — Recommendations

1. Conggent with Commission regulations, precedent, and staff practice, the Commisson staff will
consider recommendations to be within the scope of Section 10(j) when they meet dl of the following
criteria

» they are timdy filed; within 60 days of issuance of the notice that the application is ready for
environmental andlys's, or inthe case of an dternativelicensing process, within 60 days of issuance
of the notice soliciting agency recommendations and terms and conditions (unless an extension of
time has been granted);

» they are specific measures for the protection, mitigation, or enhancement of fish and wildlife
resources affected by the project;

» they are made by the gppropriate state or federad fish and wildlife agencies; and

» they are within the Commisson's authority to implement.

The gtaff’s decision on the scope of section 10()) is subject to review by the Commission in the
licenang order.
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2.

4.

Resource agencies should provide recommendations that are as specific and detailed as possble for
the project under review and are developed in light of the Commisson’s criteria With the
recommendations, the agencies should provide judtification including informeation on the Sgnificance of
the resource and the specific purpose, management objectives, and goa's that the recommendations
are designed to address.

Commissiongtaff will explainin the 10(j) section of the draft environmenta document and/or the 10(j)
preliminary determination of inconsistency |etter the reason why arecommendation was considered to
be outside the scope of 10()).

If resource agencies have concernswith the 10(j) scope determination, they will explainthose concerns
in their response to the Commission gaff’ s preliminary determination of inconsstency |etter.

Scope Determination — Studies

1.

B.

Consgent with its regulations and case law, the Commission staff will consider as within the scope of
Section 10(j), requestsfor studieswhich cannot be completed prior to licensng. Examplesarestudies
that can be conducted only after the project is operating or would determine the success of mitigative
Mmeasures.

When a resource agency requests, as a 10(j) recommendation, a study that could be (or could have
been) performed pre-licensing, the Commission will not consder it as a 10(j) recommendation, but
rather under Section 10(a)(1).

Commission g&f will explain in the draft environmental document the reason why a 10(j) study
recommendation was considered to be outside the scope of 10(j).

If resource agencies have concerns with the 10(j) scope determination for studies, they will explain
those concernsin their response to the preliminary determination of inconsstency |etter.

Resource agencies are encouraged to include in study requests information regarding the significance

and vaue of the studies, resource gods and objectives, and the role they believe the study plays in
providing information necessary for the Commisson’s licensing decison.

Clarification of Section 10(j) Recommendations

Claification of Basis and Support

1.

The Commisson daff will, when necessary, request daification of agency recommendations.
Specificdly, the Commission gaff will seek clarification of agency recommendations that are unclear,
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2.

appear to be generic recommendations that might not apply to a specific project, or could be
accomplished more appropriately in amanner that the agency may not have considered when making
its recommendation. Commisson staff will explain why the clarification is needed. Clarification may
be requested at severa stages of the licensing process.

a) within 45 days of the filing of any fish and wildlife recommendation, Commisson gaff may seek
clarification [see 18 CFR 4.34(¢e)(2)].

b) if a NEPA daification meeting is hed, Commisson daff may use it to daify 10()
recommendations. (See Range of Alternatives, Solution 2, in the ITF Report on NEPA Procedures
in FERC Hydrodectric Licensing.)

¢) Commission gaff may request clarification of agency recommendationsin writing as part of the 10())
letter. If agencies believe discussion is needed, clarification may be discussed at the 10(j) mesting.

Resource agencies are encouraged to include supporting documentation to help darify ther
recommendetions.

Clarification for Compliance Purposes

1.

C.

The resource agencies will be as specific as possble about exactly what measures they are
recommending, and for what purpose. For example, aminimum flow recommendation should contain
information regarding the amount of the flow; where and how the flow should be released; where and
how the flow should be measured for compliance purposes, if known a the time of the
recommendation; and whether the flow is needed for fish & dl times or only certain times.

Commisson daff will seek clarification if there is uncertainty as to how a measure should be
implemented.

Preliminary deter mination of inconsistency with the FPA

Badsfor Determination

1.

Cong gtent with the atutory requirement, the Commission saff, in making itspreliminary determination
of incongstency, will continue to give due weight to the recommendations, expertise, and statutory
responghilities of the resource agencies.

Commission staff will explain in its environmental documents and/or 10(j) letters the basis for the
preliminary determination of inconsstency (i.e,, thisdiscussonwill include an explanation of the specific
incong stencieswith respect to: substantia evidencestandard under 313(b) of the FPA; comprehensive
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development/public interest standard of Sections 10(a)(1) and 4(e) of the FPA; mandatory conditions
submitted under other sections of the FPA,, such as Sections 4(€) and 18; or conditionsimposed under
other applicable law, such as the Clean Water Act or the Endangered Species Act). Where the
Commission gaff’s environmental document and/or1Q(j) letter offers an dternative recommendation,
Commission gaff will provide as much information as possible to dlow meaningful evduation by the
resource agency.

3. Commisson gaff will issue 10(j) letters that, as gppropriate, use the following formet:

indudean introductory statement i dentifying those agency recommendationsthat Commission staff
believes may be inconsgtent with the FPA and those that the staff believes need darification.
explan in the letter, or provide a specific citation to the appropriate section in the draft
environmental document which explains, the bass for the preiminay determination of
incongstency for each recommendation identified.

explan in the letter, or provide a specific citation to the appropriate section in the draft
environmenta document which explains, why the recommendation appearsto beincons stent with
goplicable law(s), including, where gppropriate, information on the effect of the recommendation
on factors such as project generation, overdl project economics, and other project purposes, as
well asinformation on the cost of the measure and benefits to the resource.

describe clearly any request for clarification of an agency recommendation.

for the prdiminary determination of incondstency, include any pertinent questions to the
recommending agency regarding the basis for its recommendation and whether it could support
Specified dternative recommendations.

describe the regulatory time frames for completing the 10(j) process and ask the agency whether
it would like to discuss the preliminary determinations of inconsstency, clarifications, or any other
issues at ameeting or teleconference.

send a copy of the letter to the agency making the recommendations, the gpplicant, and the other
entities on the Commission’s sarvice lig.

Role of Cost

1. Resource agencies will identify and /or provide any available information on cost that the agency
congdered in making its recommendations.

2. Commisson gaff will inform the resource agenciesiif the preliminary determination of inconsstency is
based upon a baancing of the costs and benefits of the recommendation and will provide supporting
andyss.

D.

Responseto preliminary deter mination of inconsistency

ITF FPA Report 8 Issued 12/8/00



Timing and Workload

1. To asss the Commisson &t in its review, resource agencies will drive to meet the Smultaneous
deadlines for their 10(j) response letter and comments on the draft EA. The Commission staff will
consder requests for extensions of time to respond to 10(j) letters and/or draft NEPA documents.

2. To asss resource agenciesin anticipating when their 10(j) response letter and comments on the draft
NEPA document will be due, the Commission gaff will include atentative schedulefor issuance of the
draft NEPA document in scoping document 1 and will include any necessary schedule revisons in
scoping document 2, and in any subsequent additiona information requests.

Communiceation following 10()) mesting

1. Following the section 10(j) meeting, the Commission staff will continue to provide a summary, which
will identify issues resolved a the meeting, and those issues that remain unresolved.

2. The agencies may provide comments to the Commission staff on the summary of the section 10())
mesting, including the draft 10(j) recommendations.

SECTION 3: OTHER ISSUES
Economics of Recommendations and Conditions

Some applicants may assert that a given mandatory condition or recommendation would render a project
uneconomic. Whiledl partiesunderstand applicants’ interest in maintaining project economic viahility, the
FPA mandates equa consderation of not only power and development purposes but aso for fish and
wildlife, recreation, and environmenta quaity. The resource agencies and the Commission agree that
gppropriate environmenta measures areacost of doing business; however, they may disagree astowhich
measures may be required to achieve appropriate environmental protection, mitigation, and enhancement.

1. When relevant economic information is part of the Commisson’s administrative record, resource
agencies currently do and will continue to take cost into account in developing conditions, whenever
dternative, less expensve measurescan provide protection that will meet theagencies resourceobjectives.

2. Applicants are encouraged to provide to the resource agencies as early as possible aternative
conditions that achieve commensurate resource protection at lower cost, and should provide sufficient
information to support the concluson that the aternative would meet resource agencies stated
management goas.
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Coordination of FPA Conditionswith the ESA/Section 7 Process

Agency recommendations, conditions, and prescriptions under Sections4(e), 10(a)(1), 10(j), and 18 are
sometimes submitted without consideration of possibleissuesthat may arise under the Endangered Species
Act (ESA). Asareault, forma consultation under Section 7 of the ESA may result in conditions that are
inconggent with, or different from, previoudy submitted agency recommendations, conditions, and
prescriptions.

1. Asdescribed in the Interagency Task Force Report on Improving Coordination of ESA Section 7
Conaultation with the Commission Licensing Process, resource agency ESA staff, aswell as hydropower
daff of the Nationa Marine Fisheries Service and the Fish and Wildlife Service (Service), asappropriate,
will become involved early in the FPA pre-filing consultation process, to ensure that ESA issues are
considered together with other issues.

2. In preparing their recommendations, conditions, and prescriptions, Service daff involved in the
hydropower licensing process will coordinate, to the fullest extent practicable, both early in the FPA
prefiling stage and throughout the licensing process, with Service saff involved in ESA issues, to ensurethat
the FPA conditionswill be cong stent with the protective measureslikdy to befound necessary during ESA
conaultation. However, the Commission and the agencies recognize that additiona or different measures
may be necessary asaresult of ESA consultation.

Enforceability of Settlement Agreements

Settlement agreements are an increasingly popular tool for resolving issues in hydropower relicensing
proceedings in atimely and consensus-based manner.  Settlements may provide benefits by: 1) alowing
parties to consder non-traditiona protection, mitigation, and enhancement measures;, 2) providing
opportunities for more immediate, on-the-ground action; and 3) expediting issuance of anew license.

Recent Commission decisons remind the parties that, dthough the Commission may gpprove or accept
a settlement agreement, the Commission may not have the authority to enforce dl the terms of settlement
agreements, notably terms involving procedurd rules for dispute resolution and other interactions among
sgnatory parties (such as provisons that involve changes to future project operation and resource
management measures by stakeholder management groups, asin some forms of adaptive management or
mitigation funding). Additionaly, only the Commisson has the jurisdiction to enforce license provisons
related to project operations or actions within project boundaries. For the federd resource agencies,
therefore, the Commission is the only available forum for enforcement of license provisons in settlement
agreements affecting project operations and within project boundaries. For settlement provisons which
are not enforceable by the Commission, thereare difficultiesfor federa resource agenciesthat may prevent
them from seeking enforcement elsewhere. For the resource agencies, this may raise questions about not
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only the viahility of certain types of settlement provisons, but aso the ultimate desirability of agency
participation in pursuit of settlement agreements.

1. Asindicated in the ITF Joint Statement of Commitment (May 22, 2000), the Commisson staff will
work to clarify the Commission’ sjurisdiction over, and enforcement policy regarding, settlements, so
that participants in hydropower licenang settlements will have a clear understanding of what matters
are within the Commisson's jurisdiction

2. To the extent possble, the Commission will desgnate members of itslegd and technicd gaff to assst
participants in determining what types of settlement provisons are likely to be acceptable to the
Commission or to be included in the license as conditions that the Commisson can enforce. In some
indances, this staff will need to be separate from those members of the taff serving as advisorsto the
Commission. Participants in settlement agreements should be aware that the recommendations of
Commission daff asto what is enforceable are not binding on the Commission.

3. If asetlement agreement isincluded as amandatory license condition, the Commisson will be ungble
to delete from the license those provisions of the settlement that are beyond the Commisson's
juridiction, in whole or in part, to enforce. However, as ageneral matter, participants contemplating
settlement agreements should be aware that the Commission has discretion to accept, modify, or regject
the terms of the settlement agreement. The Commission may issue a decision gpproving a settlement
agreement, but will include as enforceable license conditions only those measures that are within the
scope of the Commission's FPA authority.

4. Indeveoping settlement agreements, the Commission and the resource agencies will encourage the
settlement partiestoincludein any settlement agreement to befiled with the Commission provisonsthat
are enforceable by the Commission. Parties are encouraged to delineste separately those provisons
assumed to be enforceable by the Commission from those that are not.

5. The resource agencies encourage the Commission, through its licensing orders, to clearly identify any
settlement provisions that are beyond its jurisdiction.

Rule 602 requiresthat an offer of settlement filed in aproceeding be served on dl partiesto the servicelist,
and that they be provided with notification of the date comments on the settlement agreement are due (see
18 CFR 385.602). Thistime period is 20 days &fter the date of filing of the settlement agreement. In
addition to this opportunity to comment, the Commission may publish notice of the settlement offer and
inviteadditiond public comment. Thisadditiona public comment period may add an eement of uncertainty
to the settlement because new issues may be raised, and the Commission may make changes to the
conditions proposed for the license in the settlement agreement based on these comments.

1. Conggent with its regulations and basic due process principles, the Commission will likely publish
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notice and seek public comments on such agreements, because of the possibility that persons not
involved in negotiating the agreement might have an interest that may be affected by the proposed
settlement.  The Commission will drive to provide this notice within 20 days of the settlement

agreement filing.

. The Commission considers the proposed action and aternatives in its NEPA documents. If a
Settlement is reached after the Commission has published its find NEPA document, the Commisson
may determine that there is a need to issue a supplement to its NEPA document if the proposed
Settlement includes measures that are not within the range of measures or dternatives aready

consdered in the NEPA andysis.
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Introduction

Assessng the environmental impacts of a proposed FERC hydrodectric relicensing project and its
dternatives can involve numerous complex and controversid issues. This report seeks to identify
opportunitiesfor improving the NEPA piece of thetraditional hydroe ectricrelicensing processasitrelates
to federal agencies. Non-federa stakeholders may aso find partsof thisdocument useful in providing tips
on how to improve their own role in the NEPA process.

The report focuses on the following aspects of the hydrodectric licensng-related NEPA process. defining
purpose and need of the proposed action, developing an appropriate range of aternatives, describing the
environmental consequences, assessing cumulative impacts, formulating gppropriate mitigation measures,
responding to agency comments, and identifying ways to expedite the process. Because the issue of
basdline environmental conditions pervades the aforementioned topics, the Work Group spent sometime
at theoutset of the discussion trying to better understand the positionsand concernsof thevarious agencies.
Ultimately, however, thegod of these preliminary discuss onswasto frame subsequent discussionson other
NEPA issues without the expectation that any “solutions’ regarding basdline would be developed. 1/

Finaly, severa of the“solutions’ do not represent a change in the status quo and therefore should not be
congtrued as having “solved” the given issue but rather as an attempt to clarify existing agency roles and
responshilities.

Purpose and Need

Issue: Under CEQ regulations, agencies should follow the standard format for an EIS, which includes a
statement that briefly specifies the underlying purpose and need to which the agency is responding in
proposing the aternatives, including the proposed action. An issue of concern is the extent to which
FERC's stlatement of purpose and need sometimes appears to focus primarily on the "need for power,” to
the exclusion of other purposes and need for the proposed action, such aswater supply, irrigation, fish and
wildlife, or recreation. To some extent, this gppearsto result from the practice of covering these topicsin
Separate sections of the environmental document entitled "Purpose of Action” and "Need for Power,"

respectively.

Proposed Solution:

1 Given their respective legal positions on the “basdline issue,” FERC and the resource agencies
were unable to reach full agreement regarding how to deal with the inclusion and treatment of the
no-action and decommissioning aternatives in a NEPA document (for explanation, see section on
Range of Alternatives). However, despite those differences, FERC and the resource agencies did
succeed in developing a number of mechanisms to improve the NEPA document which they have
agreed to implement without waiving their respective legd positions.
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In the "Purpose of Action and Need for Power" section of the EA/EIS, FERC will explain that the
proposed federal action is the Commission's decision whether to issue alicense for the proposed project
and, if so, what conditions should be placed in the license. FERC will dso sate that the purpose of the
proposed action is to determine whether to grant an gpplication for the congtruction and operation, or
continued operation, of hydrod ectric and related facilitiesin compliance with FPA requirements and other
laws. Additiondly, FERC will include the following language in this section of the EA/EIS.  "In deciding
whether to issue alicense for a hydrodectric project, FERC must determine that the project will be best
adapted to a comprehensive plan for improving or developing awaterway. In addition to the power and
developmenta purposes for which licenses are issued (e.g., flood control, irrigation and water supply),
FERC must give equa consideration to the purposes of energy conservation, the protection, mitigation of
damage to, and enhancement of fish and wildlife (including related spawning grounds and habitat), the
protection of recreationa opportunities, and the preservation of other aspects of environmenta qudity.”
In addition to this genera description, FERC gtaff will include a brief description of the project-specific
issues that will be addressed in the EA/EIS.

Range of Alternatives

Issues. Developing areasonable range of dternativesto be explored and evauated is critica to ensuring
that aNEPA document fully discloses the options before the decision maker and the affected public. One
issue iswhether certain typesof aternatives need to beincluded in the NEPA document and to what extent
such aternatives should be analyzed. For example, FERC and the resource agencies disagree as to
whether adetailed analysis of the decommissioning aternative should be routingly included in the NEPA
document. Another issue is how the “no-action” and resource agency aternatives are developed and
defined, and to what extent resource agency scoping comments, recommendations, and mandatory
conditions are used in the development of dternatives.

Proposed Solutions:

1. Inaddition to the applicant’ s proposa and the no-action aternative, areasonable range of dternatives
could aso include, depending on the circumstances, a Commission gtaff dterndtive, an agency dternative,
and a decommissioning dternative (with or without dam remova), among others.

2. Claification Megting

FERC will schedule a darification meeting or teleconference if requested by the resource agenciesin their
comments on the Ready-for-Environmental Andlyss (REA) notice or if determined necessary by FERC
(see 18 CFR 4.34(e)(2)). This meeting and the meeting agendawill be noticed so that dl partieshave an
opportunity to participate. At the meeting, resource agencies and FERC may:

* Provide/Seek claification of resource agency comments, mandatory conditions, and
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recommended protection, mitigation, and enhancement measures,
* Discuss the full range of aternatives that will be analyzed and the associated issues or

concerns with eech;
* Discuss possible settlement options with the applicant;
* Discuss the extent to which agency recommendations and mandatory conditions

can be included and analyzed as the basis for a complete NEPA dterndtive.
3. Agency Alternative

a. Totheextent possible, resource agencieswill coordinate their recommendations and endeavor
to minimize/diminateinconsgenciestofadilitateanayss. When possible, the agencieswill submitto FERC
a congstent set of recommendations, with a request that they be andlyzed as an dternaive. Aslong as
FERC determines the set of recommendations to be the basis for a reasonable dternative, 2/ it will
anayze the recommendations as part of a complete NEPA dternative. If only one agency submits
recommendations, then, upon that agency's request, FERC will andyze those recommendations and, if
FERC determines that they provide the basis for a reasonable dternative, FERC will include them in the
NEPA document as part of a complete NEPA dternative.

b. If resource agency recommendationsare not analyzed asaNEPA aternative, FERC will ensure
that all impacts of the recommendations are disclosed in al appropriate resource sections.

4. Decommissioning

FERC and the resources agencies have identified factors (listed below in item ‘@) to be considered in
determining whether, in certain cases, a more thorough analys's of decommissoning is warranted. Using
these factors, FERC will ether examine decommissoning as areasonable dternative or briefly discussthe
reasons for diminating it from detailed sudy.

a The congderation of whether to include adetailed andys's of adecommissoning dterndivein
aNEPA document should begin early in the process, thet is, in the scoping stage. In addressing thisissue,
FERC will consder, where gpplicable, and whereinformationisavailable, the beneficid or adverse effects
of the projects on avariety of resources or interests, including but not limited to: (1) listed threatened or
endangered species, (2) economic viahility of aproject, including costs of resource protection measures,
(3) river targeted for fish recovery; (4) feashility of fish passage; (5) consgstency with comprehensive
plan(s); (6) protected river status (e.g., scenic river, wilderness area); (7) effectiveness of past mitigation
measures and availability of future measures; (8) support by applicant or other party for decommissioning;
(9) Tribal lands, resources, or interests; (10) water quality issues, including presence of toxic sediments,
(11) potentia opportunities for recreetion; (12) physica condition of project; (13) presence of existing

2/ The term "reasonable aternative” is used as it pertains to the CEQ regulations, 40 CFR 1502.14.

ITF NEPA Report 3 Issued 5/22/00



project-dependent development (e.g., houses abutting reservoir); (14) other non-power project-related
benefits (e.g., municipa water supply, flood contral, irrigation); (15) project-dependent resource values
(e.g., recregtion, wetlands, wildlife, habitat); (16) need for power and ancillary services, and (17) historic
properties.

b. Incomments on Scoping Document 1 or as early in the process as possible, resource agencies
will provide FERC with information relaing to these factors in their areas of expertise.

Environmental Consequences

Issues. In describing the environmenta consequences of licensing, resource agencies and FERC
sometimes differ in their assessment of the degree to which an action will cause adverse impacts. These
disagreements may be a result of differences over how to characterize the “basdine’ used to measure
environmenta conditions, an issue thisgroup was unableto resolve. Other issues include consderation of
informationon past and present (or continuing) effects, consultation with tribesover identification of impacts
to triba lands, and the consstency of proposed actions with triba treeties and rights.3/

Proposed Solutions:

1. Asexplained inthe preambletoitsrdicensing regulations, FERC does not require relicense gpplicants
to gather information or conduct studiesregarding the condition of resourcesin the project areathat existed
prior to the initid licensng and condruction of the project. However, FERC uses information on past
effectsintwo ways. First, in deciding whether or under what conditionsto relicense a project, FERC can
consider both past and present (or continuing) effects, including those attributable to the project snceits
congtruction, in determining what conditions may be gppropriate for the new license term. FERC dso
considers past and present (or continuing) effects, as well as reasonably foreseeable future effects, in its
cumulative effects andyss.

2. Where gpplicable, FERC will consder past and present (or continuing) effects as part of its
environmentd effects andyds and in the formulation and evauation of the dternatives.

3. Resource agencies will help FERC to identify continuing effects early in the process (particularly in
scoping).

4. Resource agencies will share with gpplicants during prefiling consultation, and with FERC &fter the
applicationhasbeenfiled, their viewson project impactsto stated resource objectives. FERC will consider
this information in its environmenta conseguences discusson.

3/ The Group was not able to reach agreement on when and how environmental justice issues are
considered in FERC's NEPA document. However, FERC will continue its practice of considering
these issues, as appropriate, in NEPA documents and license orders.
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5. During prefiling, resource agencies will assst gpplicantsin performing their responghbilities by informing
goplicants of Indian Tribes and triba lands, resources, rights and interests which may be affected by the
proposed action.

6. If the resource agencies or others notify FERC of an affected tribe that has not been consulted, FERC
will remind the applicant of its consultation respongbilities under FERC regulaions.

7. FERC will consult with Indian Tribes in order to identify project effects on the Tribe and its lands,
resources and interests. Furthermore, FERC will take steps to improve consultation with Indian tribes by
making greater use of direct persona contact with triba representatives when written requestsfail to dicit
asufficient response. Any post-filing consultation between FERC and atribewill benoticed, in accordance
withFERC' srulesgoverning off-the-record communications. Thetypeand extent of consultation will vary
with the circumstances of each case.

8. FERC will andlyze, where applicable, the environmenta effects of each dternative on Indian Tribesand
triba lands, resources and interests. This analysis will include a discussion of how effects to specific
resources (e.g., fisheries, cultura resources) will affect the Tribe.

Cumulative Impact Assessment

Issues: Itisgenerdly recognized that assessing cumulativeimpactsin aNEPA document isone of themore
complex and difficult areas for NEPA andysts. While CEQ has recently developed a handbook that
explores some of the more generd issues surrounding cumul ative impact assessment, there continuesto be
aneed for methods to make cumulative impact analyses more effective and meaningful. Intherelicensang
context, akey question is how to consider past, present (or continuing), and future environmentd effects
in the evauation of dternatives and the development of mitigation measures. In addition, there are
questions concerning how future relicensing and other non-hydropower activities in the watershed should
be considered and when awatershed or other large scope of analysis is appropriate.

Proposed Solutions:

1. FERC will darify in its NEPA analyss how it incorporates cumulative effects assessment information
initsanayss of the proposed project and aternatives and in the development of license conditions.

2. Past Conditiong/Effects for Cumulatively Affected Resources

a. Inaccordance with the Council on Environmentd Quality's regulations, FERC will include and
utilize information regarding past conditions/effects, where applicable, in its cumulative effects
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andyses. 4/ FERCwill request thisinformation and includeit initscumul ative effectsandyssand
in its evaluation of measures appropriate to protect, mitigate damages to, and enhance resources
affected by the project. The resource agencies will provide FERC with any available information
regarding past conditiong/effects.

b. During pre-filing consultation, resource agencies will identify, where available, existing agency
and/or other pertinent information regarding past conditions/effects and will request information
regarding past conditiongeffects they consider necessary for the NEPA analyses.

c. If adequate information regarding past conditiongeffects is not available from existing
information or is not obtained during pre-filing consultation, additional information or studies may
be required after the gpplication isfiled.

3. Comprehensive Plans

a. FERC will providealigt of pertinent comprehensive plansin Scoping Document 1. Resource
agencies will review this ligt and, in their comments on SD1, inform FERC of any changes
(additiong/subtractions) to the ligt. If there are plansthat should be added to the list, agencies will
file the plans according to 18 CFR section 2.19.

b. Asearly aspossble, but at least in response to the REA natice, resource agencies will identify
pertinent parts of comprehensve plans tha may be useful for FERC's cumulative impact
assessment.

c. Comprehensive plans will be used as one means to describe reasonably foreseeable future
activities and their effects. FERC will consder these activities and effectsin its NEPA andysis.

4. Scope of Cumulative Assessment

Whererdevant, the NEPA document will identify other watershed activitiesincluding hydropower
projects and will andyze the effects of the proposed project and dternatives in combination with
other projects and activities.

5. For projects within the same watershed, FERC will consider cumulative effects at origind licensing or
relicenang to the fullest extent possible, consstent with FERC's responsbility to avoid undue delay in
relicensing and in amdiorating individua project effects. To the extent that it is not possible to explore and
addressdl cumulativeeffectsat relicenang, FERC will reserve authority to reopenthelicense, if necessary,

4/ The CEQ regulations define cumul ative effects as the impact on the environment which results
from the incremental impact of the action when added to other past, present, and reasonably
foreseeable future actions.
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to examine and address such effects after the new license has been issued. FERC will aso coordinate the
expiration dates of new and origind licenses to the maximum extent possible, to maximize future
consderation of cumulative effects within the watershed at the next opportunity for relicensing. (See 18
CFR 2.23, Use of reserved authority in hydropower licenses to ameliorate cumulative impacts) FERC
will continue to perform cumulative impact andysis for one project which includes other projects in the
watershed, even if expiration dates don't coincide.

Protection, Mitigation, and Enhancement M easur es

Issues: In preparing NEPA documents, FERC is required to consider measures to protect, mitigate
damagesto, and enhance resources affected by the project. 1ssuesrelating to mitigation measuresinclude:
(1) daifying the digtinction between "protection”, "enhancement”, and "mitigation” measures, and the
relevance of those digtinctions to the NEPA analysis of mitigation measures; (2) whether the need for
mitigation is adequately explained; and (3) the nexus between project effects and mitigation measures.

Proposed Solutions:

1. Theresource agencies and FERC differ in their assessment of protection, mitigation, and enhancement,
semming from each agencies interpretation of environmenta basdine. Therefore, to promote a greater
understanding of theuse of theterms"protection”, "mitigation”, and "enhancement”, FERC and theresource
agencies provide the following statements to clarify their respective anayses.

a. FERC andyzesdl protection, mitigation, and, enhancement measures under the comprehensive
development standard of section 10()(1) of the Federal Power Act, regardless of classfication.

b. The resource agencies use the terms protection, mitigation, and enhancement to characterize
their recommendations submitted pursuant to section 10(j) of the Federal Power Act, aswell as
other recommendations and mandatory conditions, where gpplicable. The resource agencies
consder al of these recommendations important in addressing impacts of the proposed project.

2. Resource agencieswill provide an explanation of the need for protection, mitigation, and enhancement
measures — including the relationship to resource management goas and objectives — and the nexus
between project effects and those measures.

3. If FERC bdlieves it would benefit from a fuller explanation of the need for protection, mitigation, and

enhancement measures and or the nexus between these measures and project effects, it will make use of
the clarification meeting to discuss these issues with the resource agencies.

Responseto Comments
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Issues. An essentiad component of a Find EIS is for the preparing agency to assess and consider
comments received on the Draft EIS and make a clear statement of itsresponseto these commentsinthe
Find EIS. Concernshavebeen raised that in some casesresource agency commentson NEPA documents
and FERC responses to agency and other comments may have been too cursory or generic.

Proposed Solutions:

1. Resource agencies, to the extent possible, will clearly identify and explain their concerns in their
comment letters to FERC.

2. InitsNEPA documents, FERC will indicate that it has congdered all commentson thedraft document.
However, FERC will provide responsesto substantiveissuesraised and avoid the use of phrasessuch as
“comment noted” or “no response needed” in the NEPA document.

3. When offering alegd or policy citation as part of aresponse to comments, FERC will include a brief
description of the authority cited and explain how the authority applies to the factsinvolved.

4. FERC and the resource agencieswill improve the tone of their comments and responses, endeavoring
to make communication more "posgitive.”

Other Waysto Expedite the Process

Issues. The hydropower licensang process has been criticized because of its lengthy nature.
Implementation of the NEPA process, a mgjor part of licensing, may contribute to this problem. If
agencies do not get involved until late in the process, or information is not developed early on, action on
the license goplication may be ddayed. Similarly, when settlement discussons are begun late in the
process, further NEPA andysis may be required and find action on the project may be extended.

Proposed solutions:

1. FERC will consider the prefiling consultation process as sati sfying the scoping processfor thoselicense
or amendment applications that do not normaly require the preparation of an Environmental Impact
Statement, and for which no person or organization has identified concerns during prefiling. Furthermore,
FERC will issue one Environmental Assessment (EA) rather than issuing draft and find EAs, and will
continue to natify the public of the EAs availahility. In these circumstances, FERC will propose, and
request comments on, this aternative procedure in the Tendering Notice. If any person or organization
objects to FERC's proposd to forego the scoping and draft EA procedures, they can write a letter to
FERC briefly explaining the basis for their objection. Upon receipt of any such objection, FERC will
proceed with the scoping process and preparation of both adraft and final EA.
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2. DOI will increase coordination of responsesfrom various bureaus. In addition, and where gppropriate,
resource agencies will coordinate responses and comments.

3. Each of the key resource agencieswill hold periodic internal meetings to coordinate rdicensing efforts.
4. Resource agencies will collaborate with each other and with FERC in developing national data bases
— such as FWSs web-based GIS mapping system — that agencies and the public can use to identify
projects scheduled for licensing action.

5. FERC and the resource agencieswill compile and exchange a contact/phonelist (for headquartersand
regiond offices).

6. DOI will inform FERC of lands under its jurisdiction which are occupied by hydrodectric projects.
FERC will include in its various Natices information concerning federa lands within project boundaries.
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JOINT STATEMENT OF COMMITMENT
FOR AN
IMPROVED HYDROPOWER LICENSING PROCESS

Hydropower projects regulated by the Federal Energy Regulatory Commission produce over five
percent of all electric power generated in the United States and thus are an important part of the
nation's power mix. Streamlining the licensing process — while continuing to find public interest
solutions that balance power generation, natural and cultural resource protection, recreation,
irrigation, flood control, and other public purposes served by hydroelectric projects—is essential to
ensuring the viability of this energy source.

In the Winter of 1998, the Federal Energy Regulatory Commission, the Departments of the Interior,
Commerce, Agriculture, and Energy, the Council on Environmental Quality, and the Environmental
Protection Agency formed theInteragency Task Forceto Improve Hydroel ectric Licensing Processes
(ITF). Through the deliberations of agency staff, and with regular input from key non-federa
stakeholders, thetask force hasmade significant progressin making the hydropower licensing process
one that is more efficient and effective, and results in sensible and more timely licensing decisions.

In pursuing these important reforms, the task force has actively sought input from the public. In
August of 1999, the task force took formal steps to seek such input by forming an advisory
committee comprised of representatives from licensees, non-governmental organizations, tribes,
states, and counties. The advisory committee has proven to be a useful vehicle for providing non-
federal stakeholders with an opportunity to weigh in on the deliberations and reform efforts of the
task force as well as for the task force to better understand, and try to address, the concerns of
outside stakeholders. The advisory committee has met three timesin the last seven months and will
continue to collaborate with the task force until the end of this year when the work of the task force
is scheduled to be completed.

The task force has made significant progress in its reform effort. The various attachments to this
statement set forth some of the accomplishments of the ITF in more specific detail. 1n addition to
producing concrete policy changes, the ITF also has been a catayst for notably improved
communications and relationships among I TF participants and other non-federal stakeholders with
an interest in hydropower licensing. While the task force intendsto bring its work to completion in
the Fall, the agencies represented on the task force are committed to continuing to work together to
ensure that the solutions developed by the task force are ingtitutionalized in the policies and
procedures of each participating agency. This post-ITF implementation phase will include an
outreach component designed to ensure that all staff involved in hydroelectric licensing — at
headquarters and regional levels — understand the benefits of adopting task force solutions.



Agencies are also taking noteworthy stepsto improve their hydropower licensing practicesin ways
that go beyond the scope of what is being done through the task force itself. Most recently, the
Departments of the Interior and Commerce have committed to establishing a public review process
for their mandatory conditioning authorities. Attachment A summarizes the accomplishments of the
ITF while attachments B, C, D, and E describe other improvements or commitments made by
individual agencies.
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Attachment A

Interagency Task Forceto Improve Hydroelectric Licensing Processes
Summary of Accomplishments

Representatives of the Federal Energy Regulatory Commission, the Department of Agriculture, the
Department of Commerce, the Department of Energy, the Department of the Interior, the
Environmental Protection Agency, and the Council on Environmental Quality comprise the
Interagency Task Force to Improve Hydroelectric Licensing Processes (ITF). ITF working groups,
which also include representatives from the Advisory Committee on Historic Preservation and State
agencies, have been reviewing the process by which the Commission, with the input of the listed
federal agenciesand other participants, issueslicensesfor non-federal hydropower projects. To date,
the task force has accomplished the following:

* Noticing procedures The ITF has completed a report which reviews the manner in which the
Commission aertsthe public and other agencies of proposed hydropower licensing actions. The
report proposes changesin Commission and resource agency procedureswhich expediteissuance
and receipt of notices and improve overall communication among federal agencies. The
Commission has implemented these changes.

* NEPA process The ITF has completed a report which examines the manner in which the
environmental impacts of hydropower licensing actions are studied and alternative actions are
proposed and evaluated. The report recommends changes that will facilitate better coordination
among federal agencies and enable all interested parties to understand and more efficiently work
within the NEPA process.

» Studies ThelTF hascompleted adraft report which providesbasic guidelineson how to identify
resource issues, identify and conduct necessary studies during the pre-filing stage, resolve
disputes over studies, and address issues related to post-filing studies. These new procedures
should help make the licensing process more efficient and eliminate or help resolve disputes early
on in the process.

» Endangered Species Act consultation The ITF currently is developing an integrated and
streamlined process by which the Commission and the resource agencies coordinate Section 7
consultation under the Endangered Species Act with the Commission’s traditional licensing
process, to facilitate timely licensing actions.

» Enforceablelicense conditions ThelTF has completed adraft report which provides guidance
to state and federal agencieson how to draft clear and enforceablelicense conditions, particularly
those pertaining to the Coastal Zone Management Act and Section 401 (water quality
certification) under the Clean Water Act.
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Alternative Licensing Procedures The ITF has completed draft guidelines for use by al
stakeholders involved in FERC's dternative licensing procedures (ALP, or “collaborative
process’). Theguidelinessupplement FERC’ sA L Pregulationsand aredesigned to, among other
things, ass st stakeholdersinidentifying resource management goalsearly inthe process, establish
clear ground rules for participating in an ALP, and help resolve disputes as they arise.

Off-the-record communications The ITF provided useful input to the process whereby the
Commissionreviseditsregulationsgoverning off-the-record (i.e., exparte) communications. The
new regulations — which were issued in final form on September 15, 1999 — facilitate
communications among the participants in hydropower licensing proceedings.

Economics The ITF completed a draft report on how the Commission and the other federal
resource agencies use economic information in the Commission’ s licensing process and in other
regulatory fora related to resource protection. This report examines the different types of
economic analyses used by different federal agencies and outlinesthetypes of economic dataand
methodologies that are available.

In addition to the report on endangered species coordination, the ITF will be issuing draft reportsin
the coming months on issuesrelating to Sections4(e), 10(j), and 18 of the Federal Power Act aswell
as on issues related to the post-licensing phase of hydropower operations.
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Attachment B

Actions or Commitments by the Federal Energy Reqgulatory Commission

The Commission has the responsibility under the Federal Power Act to license non-federal
hydropower projects. Over the last several years, Commission staff has been engaged in a magjor
effort to improve the hydroelectric licensing process. As part of that effort, Commission staff has
undertaken or commits to the following actions:

» Supporting collaborative procedures The Commission has promulgated regulations to
encourage use of more collaborative alternative licensing procedures. The Commission hasalso
made a significant commitment of its staff resources to support aternative licensing processes,
and all collaborative efforts with the applicant and stakeholders. Such processes have led to
better understanding of theissues, and often to settlement of some or all of theissuesinlicensing
proceedings. This, in turn, leads to more timely processing of applications and less litigation.

» Supporting settlements The Commission has committed significant resources to participation
in settlement discussions, when requested by the stakeholders.

» Clarifying settlement policy Commission staff will work to clarify the Commission's policy on
jurisdiction over, and enforcement of, settlements, so that participants in hydropower licensing
settlements will have a clear understanding on what matters the Commission considers to be
withinitsjurisdiction versus those for which the settlement parties may need to seek alternative
enforcement procedures.

» Continuing staff effortsto meaningfully involve Tribesin thelicensing process Commission
staff is committed to increase direct consultation with the Tribes, in order to ensure an
understanding of Tribal issues and concerns.

* Implementing ex parte reforms The Commission recently reformed its rules on ex parte
communications which aim to improve communication during licensing proceedings consistent
with maintaining afair process.

» Active outreach Commission staff has conducted, and will continue to conduct, outreach
meetingsthroughout the country to educate stakehol ders about licensing and alternativelicensing
approachesavailableto them, and to assi st stakehol der understanding of past Commission actions
and regulation.

* Implementing progressive environmental policies Commission staff will continue to conduct

scoping for al license and relicense applications and to issue draft environmental assessmentsfor
public comment. (While regulations require the issuance of draft environmental impact
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statements, there is no such requirement for draft environmental assessments.) This approach
provides a greater opportunity for timely agency, tribe, applicant, and public input.

* Quick turnaround in dispute resolution regarding studies Commission staff commits to
provide a quick response to parties who request staff guidance regarding disputes over what
studies should be performed to support the licensing process.

» Using ad hoc groups to address specific issues Where issues arise that appear common to a
number of licensing proceedings, such as cultura resources and Forest Service issues,
Commission staff commits to supporting interagency groups to discuss such matters.

» Updating FERC relicensing handbook Commission staff commits to updating its relicensing
handbook which provides guidance about the relicensing process. The new handbook will cover
both licensing and relicensing in one volume and will include a section on alternative licensing
procedures.

» Supporting thelnteragency Hydropower Licensing Workshop Commission staff continuesits
commitment to working with staff from other agencies to teach the Hydropower Licensing
Workshop, which provides detailed information about licensing processes and issues in an
interactive forum with representatives from all sectorsinvolved in hydro licensing.

* Improvingnoticing procedures Commission staff isimplementing recommendationsin thetask
force's report on noticing, in order to give other agencies and the public more information
regarding the scope of licensing proceedings, as well as opportunities for intervention and
comment.
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Attachment C

Actions or Commitments by the Department of the Interior

The Department of the Interior is comprised of a number of bureaus which play a key role in the
hydropower licensing process. They include: US Fish and Wildlife Service, Bureau of Indian Affairs,
Bureau of Land Management, Bureau of Reclamation, National Park Service, and a host of
departmental support officesand bureaus(e.g., Solicitor’ sOffice, Officeof Environmental Policy and
Compliance, Office of Policy Analysis, and US Geologica Survey).

Inthefall of 1998, concurrent with the initiation of the interagency reform effort, the Department of
the Interior initiated its own internal review of its practices, policies and procedures with regard to
hydropower licensing. As a result of that review and subsequent reforms, the Department has
committed to making the following improvements:

* Mandatory conditioning review process The Department of the Interior, together with the
Department of Commerce, iscommitted to establishing apublic review processfor itsmandatory
conditioning authorities. The Departments have convened a joint drafting committee and are
exploring avariety of approaches. The Departments have issued a Federal Register noticeto get
early input from the public as to how such areview process might work.

» Alternative Licensing Process The Department strongly endorses the good faith use of the
aternative, or “collaborative,” licensing process. The Department will support such use of, and
participate in, the alternative process when a consensus to use the process exists among key
agencies and stakehol ders and when staff resources allow for the Department’ sfull and effective
participation.

» Anticipation of upcominglicenses By streamlining various administrative practices(e.g., early
circulation of FERC notices, use of intervention templates), the Department’ s bureaus are now
better able to anticipate and get involved early in upcoming relicensing projects.

» Coordination By convening Department staff on aperiodic basis (e.g., through annual regiona
and national meetings) and creating a comprehensive Gl S/web-based project data and tracking
system, there is better opportunity to identify bureau interests, coordinate bureau responses to
FERC actions, and share the workload required to constructively participate in concurrent
relicensing projects.

» Consistency Whilerecognizing the important differences among individua projects, especialy
from region to region, the Department has taken a number of steps to ensure that its approach
to hydropower licensing is as consistent as possible among bureaus and across regions. These
stepsinclude: development of ahydropower licensing handbook; revision of internal procedural
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memoranda; increased legal review of bureau comments; and annual Department-wide meetings
which provide opportunity for training and coordination.

e Study requests In making study requests, the Department will provide the applicant with an
explanation of resource management goals, study objectives, suggested methodologies, data
collection and analysis techniques, and a clear nexus between project operations and effects on
the resources being studied. The Department will work with other resource agencies and
participants to develop joint study recommendations, thereby increasing the efficiency of the
licensing process. The Department will aso make available any information it has on resources
within the project area.

* Coordinating recommendations and conditions In cases where the Department shares
overlapping statutory authorities with another resource agency, it will seek to work with that
agency to try to develop consistent and compatible recommendations and conditions. Where
possible, the agencies will try to develop and submit to FERC a coordinated set of
recommendationsand conditionsfor proposed inclusion asastand-alone“aternative” inFERC' s
NEPA document.

» Coordinating resource agency participation In caseswhere there may be insufficient Interior
bureau staff to fully participate in agiven relicensing, the Department will seek opportunitiesto
coordinate its efforts with other similar federal agencies, where appropriate (e.g., NMFSin the
case of insufficient FWS staffing, or Forest Service in the case of insufficient BLM staffing).

» Staff training TheFishand Wildlife Service, withinput and participation by the Department and
other bureaus, is developing a pilot hydro licensing training program. The program is designed
to give less experienced staff an opportunity to learn from veteran staff as well asto ensure that
al bureau hydro staff areworking in away that is consistent with Department policy and with the
other bureaus and regions. To that end, amodule on legal issues and the importance of preparing
astrong administrative record to support agency conditions will aso be included in the training
program. The Department is aso developing a Hydropower Licensing Handbook that will also
serveto improve consistency by creating astandard set of guidelinesfor all hydro staff to follow.

* Post-licensing Despite limited resources, the Department will try to continue its activerolein

the post-licensing arena, especially with regard to adaptive management and implementation of
license conditions.
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Attachment D

Actions or Commitments by the Department of Commer ce

The Department of Commerce, through the National Oceanic and Atmospheric Administration
(NOAA)/Nationa Marine Fisheries Service (NMFS), engagesin awide variety of activitiesdesigned
to protect, mitigate damagesto, and restoreliving marine and anadromous resources and the habitats
upon which they depend. We pursue these objectives under various statutes including the
M agnuson-Stevens Fishery Conservation and Management Act, Fish and Wildlife Coordination Act
(FWCA), Endangered Species Act (ESA), and the Federal Power Act. NMFS playsakey rolein
the hydropower licensing process.

The Department has committed to making the following improvements:

* Mandatory conditioning review process The Department of Commerce, together with the
Department of Interior, is committed to establishing a public review process for its mandatory
conditioning authorities. The Departments have convened a joint drafting committee and are
exploring avariety of approaches. The Departments have issued a Federa Register notice to get
early input from the public as to how such areview process might work.

» Alternative Licensing Process The Department strongly endorses the good faith use of the
aternative, or “collaborative,” licensing process. The Department will support such use of, and
participate in, the alternative process when a consensus to use the process exists among key
agencies and stakehol ders and when staff resources allow for the Department’ sfull and effective
participation.

* Training NMFSHeadquartersstaff provideshydrolicensing training to regional staff asneeded.
NMFS regiona staff have contributed to the development of the Hydropower Licensing Class
sponsored by the US Fish and Wildlife Service National Conservation Training Center (NCTC).

* Internal Guidance NMFSisdevelopingaHydropower Licensing Handbook that will also serve
to improve consistency by creating a standard set of guidelines for al hydro staff to follow.

* Interagency Coordination Headquartersand regional staff work with other resource agencies
to coordinate our positions on hydropower issues, as well as coordinate with other interested
entities.

* Intra-agency Coordination NMFS Headquarters staff serves as coordinators for NMFS's
positions on hydropower issues around the country, and hel ps ensure consistency.
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* Interagency Task Force Headquarters and regiona staff are actively involved in the
"Interagency Task Force to Improve Hydroelectric Licensing Processes' effort to develop
administrative measures to streamline the hydropower licensing process.
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Attachment E

Actions or Commitments by the Department of Agriculture

The U.S. Forest Service of the Department of Agriculture is responsible for protecting National
Forest System (NFS) landsand natural resourcesthat may be affected by FERC-licensed hydropower
projects. Asaresult, the Forest Service playsakey rolein thelicensing processfor projects situated
on NFS lands.

In recent years the Forest Service and Department of Agriculture have increased their focus on
hydropower licensing with the commitment of additional funding, personnel and internal programs
designed to improve consistency, coordination and accountability. A brief description of these
reformsisincluded below:

e National Hydropower Initiative Since 1998, the Forest Service has budgeted $10 million
annudly to address the increased workload in hydropower relicensing. The additional funding
has helped establish a National Hydropower Assistance Team (NHAT) comprised of expertsin
aguatics, terrestrial resources, recreation, wild and scenic rivers, and economics. The NHAT
regularly meetswith hydropower staff acrossthe country to discuss hydropower issuesand assist
with specific licensing projects. This initiative has helped improve the Forest Service's quality
control and consistency.

* In-stream flow policy The Forest Service is in the process of developing an in-stream flow
policy to ensure a consistent approach to conditioning bypass flows for hydropower projects.

* Internal review processfor all 4(e) conditions Before submitting preliminary 4(e) conditions
to FERC, the local Forest Service office will submit draft conditions to the NHAT team for
review and approval. This process, which is currently being developed, will help ensure that
Forest Service4(e) conditionsare adequateto protect NFSresources, are consi stent with Agency
policy and federa law, and do not conflict with conditions submitted to FERC by other resource
agencies.

» Useof NEPA processfor publicreview of mandatory conditions Sincethe 1980s, the Forest
Service has used the NEPA process in the formulation of mandatory 4(e) conditions, thereby
ensuring the public an opportunity to review and comment prior to the Forest Service decision.
The Forest Serviceis exploring ways of streamlining its NEPA process with that of FERC.

* Anticipation and tracking of upcoming projects The Forest Service has set up a National
Hydropower Database to help hydro staff identify futurelicensing projects. Likeitssister federa
resource agencies, the Forest Service has revised its administrative practices to anticipate
upcoming projects and alow it to participate early in the relicensing process.
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» Coordination and Consistency To enhance nationwide consistency within the Agency, the
Forest Service will publish a Hydropower Manual to serve as a compendium of its hydropower
policies. Additionally, the Forest Servicewill publish acompanion Handbook to provide genera
guiddines and assistance. These documents will prescribe procedures to ensure study requests
reflect the nexus between project operations and natural resource effects. Moreover, the
guidance will encourage the coordination of Forest Servicelicensing activitieswith other federal
agencies. The Forest Service has been an active participant in the Fish and Wildlife
Service-sponsored Hydropower Licensing Training Course.

» AlternativeLicensing Process The Forest Service endorses the concept of the alternative, or
“collaborative,” licensing process. The alternative licensing process is particularly attractive to
the Agency where there is a real possibility of settlement and adequate staffing allows for
consistent participation.

» Studyrequests In making study requests, the Forest Service will provide the applicant with an
explanation of management goals, study objectives, suggested methodologies, and the nexus
between project operations and natural resource effects. Where possible, the Agency will work
with other resource agencies and participants to develop joint study recommendations, thereby
increasing the efficiency of the licensing process.

* Sharinginformation To ensurethat all participantsin licensing proceedings have information
about affected resources early in the process, the Forest Service will seek to timely provide
whatever resource information it has to the interested parties (e.g., fishery studies).

* Post-licensing The Forest Serviceisreviewing its past involvement in the post-licensing arena
and seeking ways of strengthening its role during this period.

ITF Joint Statement of Commitment 12 May 22, 2000



Hydropower Projects
Roles and Responsibilities

National Conservation Training Center

SUMMARY OF REPORTSDEVELOPED BY
THE INTERAGENCY TASK FORCE

Approved May 22, 2000
ITF work products and recommendations are available at  http://www.doi.gov/hydro/

. National Environmental Policy Act (NEPA) Process.
methods to better assess the environmental impacts of proposed hydroelectric projects. Using

process; (2) discuss with resource agencies the full range of alternatives, possible settlement
coordinate state and federal resource agency recommendations; (4) ensure identification of
pre-filing between resource agencies and license applicants of project impacts on resource

federal agencies and enable all interested parties to understand and more efficiently work within

. This report helps to determine which environmental studies should be

studies, the report encourages resource agencies to explain their objectives, suggest

those which would support their conditions. For post-filing studies, it recommends that study
exists, adaptive management may be appropriate but the report proposes that such a plan include

agencies on interim measures and final adjustments. These new procedures should help make the

1. This paper recommends improved
endangered species. During the pre-filing stage, the report suggests early discussions between
the filing by the licensee of a biological assessment along with the application. After filing of an

sections in the NEPA document should be devoted to ESA issues, if any, and the accompanying



issues when initiating formal consultation. After licensing, when new species are listed or
critical habitat designated, new information will be continuously monitored to determine project
effects. A biological evaluation will be developed to identify measures needed to protect new
species. If changes to project operation are needed as aresult, the licensee must apply for a
license amendment with the Commission. Thisimproved ESA coordination will facilitate timely
licensing actions.

V. Federal Power Act (FPA) Mandatory Conditions. This guidance paper deals with (1)
Section 4(e) of the FPA, which authorizes the Departments of Agriculture and the Interior to
impose mandatory conditions on projects located on Federal reservations they supervise; (2)
Section 18 of the FPA, which authorizes the Departments of Commerce and the Interior to
impose mandatory fishway prescriptions; and, (3) Section 10(j) of the FPA, which authorizes
federal and state resource agencies to propose conditions to protect fish and wildlife. It
recommends that during the pre-filing stage, the resource agencies provide license applicants
with their resource objectives, and encourages them to consider the least expensive response and
to coordinate conditions and recommendations among agencies. Under Section 10(j), resource
agencies are urged to provide specific, detailed, and timely recommendations. These
recommendations can lead to better coordination, an improved exchange of information, and,
consequently more timely, better-informed decision making.

V. Noticing Procedures. This report reforms noticing procedures to facilitate accurate
resource agency responses. These reforms will expedite issuance and receipt of notices and
improve overall communication among federal agencies

VI.  Alternative Licensing Procedures (ALP). This document proposes guidelines for use by
all stakeholdersinvolved in the Commission’s ALP, or collaborative process. The guidelines
supplement the Commission’s ALP regulations and are designed to, among other things, assist
stakeholders in identifying resource management goals early in the process, establish clear
ground rules for participating in an ALP, and help resolve disputes as they arise.

VII. Enforceable and Trackable License Conditions. This paper provides guidance to state
and federal agencies on how to draft clear and enforceable license conditions. The
recommendations will help ensure that conditions meet the goals of the drafters, and that the
Commission is able to enforce them.
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Introduction

Before FERC can make an informed decision as to whether to issue a new hydropower license, it must
obtain adequate information on dl agpects of the project, including effects on fish and wildlife and naturd,
culturd, recreationd and tribal resources. In order to obtain this information, it istypicaly necessary for
the applicant to conduct studies to assess those environmentd effects and to determine the resource
protection, mitigation and enhancement measures needed at the project.

These sudies condtitute a critica dement of the licensing process in a number of ways. Studies, and the
resulting information, provide the foundation for analyzing the proposed project and aternatives, assessing
effects, and determining appropriate protection, mitigation and enhancement measures. Studies aso
provide much of the basis for resource agencies to develop proposed license conditions to protect
resourcesfor which they have statutory responsibilities. The Bangor decision, which requiresthat conditions
be supported by substantial evidence, highlights the importance of the information resuiting from studies*
Fndly, FERC needstheinformation generated by studiesto perform itsNEPA environmenta analysisand
other regulatory responshilities, to make an informed decision as to the gppropriate level and type of
resource measures to attach to licenses, and to ensure that its decisions are supported by substantial
evidence.

Because of differing views over sudies, including those regarding their adequecy, rdevance and qudlity,
studies are often a source of disagreement among participants, which can result in increased expense and
delay in thelicenang process. Some contend that resolving key problems associated with studies would
make a subgtantia contribution toward avoiding disoutes and litigation and significantly speeding up the
overdl licenang process.

The purpose of this document is to identify some of the sdlient issues associated with identifying and
conducting studiesin the traditiona licensing process and to recommend some specific steps to address
theseissues. While this report assumes the traditional licensing process, many of the solutions could dso
be useful in an Alternative Licensing Process. With the exception of dispute resolution, FERC normally
hasalimited rolein the pre-filing phase of thetraditiond licensing process. Therefore, while this document
provides some basic guiddineson how to identify resourceissues and conduct studies during the pre-filing
dage, it is primarily focused on dispute resolution and post-filing sudies.

Pre-filing Studies

Issues: There are a number of issues that come up during pre-filing with respect to selecting and

1Bangor Hydro-Electric Company v. FERC, 78 F.3d 659 (D.C. Cir. 1996).
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implementing studies. Any one of these issues, if unresolved, can lengthen the time before studies are
completed, thuslengthening the overdl licensing application process. If FERC determines, after reviewing
the license gpplication and additiona study requests, that information related to resource effectsis needed
foritslicensng decison, it will request the gpplicant to submit additiona information before proceedingwith
the application process. Such additiond information requests may lead to delays in the overdl licenang
process.

Sgnificant issues associated with pre-filing studies that were identified by the working group are listed
below.

1. Duringinitid stagesof consultation, license gpplicants must identify the affected environment, sgnificant
resources affected by the project, and their proposed studies and study methodol ogies. License gpplicants
may not dways provide sufficient information in these areas to enable resource agencies to identify
necessary studies, comment on proposed studies, or recommend additional studies.

2. Conflicts can occur if study requests made by resource agencies are not sufficiently clear about their
resource management goas and the nexus between the project and potentia resource effects.

3. Disagreements may arise as to which resource issues require studies and what kind of studies are
necessary.

4. Differences over the necessity of conducting studies sometimes occur because there is a lack of
recognition that agencies need study information to develop their recommendations and conditions.

5. Once the generd studies are agreed upon, problems can aise in trying to agree on study godls,
methodologies, and data collection.

6. Even when the dudy plan is acceptable to al participants, there may be problems with the timing of
Study initiation and completion aswell as the qudity of the studies performed.

7. Evenif the quality of the completed studiesis adequate, disagreements can arise over the interpretation
of the results.

8. Completed studies or proposed changes to project design can reveal new issues that require further
study which complicates the licenang schedule.

9. During the overdl studies process, there may not be sufficient communication between gpplicantsand
agencieswith regard to sharing information on the study plan, design, and methodol ogiesand the monitoring
of study execution and progress.

10. Participants may disagree about the need for sudies when they have agreed on mitigation measures
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and are working toward settlement.

Proposed Solutions:

The following are suggestions for applicants, resource agencies, and other participants on how to improve
the process by which studies are sdlected, designed, and implemented and thereby ensure a more
expeditious overdl licensang process.

1. To gain ingght into the type of information necessary for a complete application, gpplicants should
conault FERC's "Hydrodectric Project Licensng Handbook" (December 1991) or "Hydroeectric
Reicenang Project Handbook™ (April 1990). FERC is in the process of consolidating these two
documents into one revised and updated handbook that will cover both licensing and relicensing. In
addition, applicants may aso consult agencies for relevant guidance and publications.

2. Applicants should initiate the process for conducting studies sufficiently early so as to ensure that dl
necessary studies are completed before the gpplication isfiled. In identifying necessary studies, it would
be helpful for the resource agencies to have specific information regarding the project description,
resources, operations and effects.

3. Asearly in the process as possible, resource agencies should provide the applicant with an explanation
of resource management gods, study objectives, suggested methodologies, data collection and analyss
techniques. The resource agencies should aso demonstrate a clear nexus between project operations and
the resources being studied as well as between information needs and statutory responsibilities.

4. In making study requests, the resource agencies should identify studies needed to assess project effects
for the purpose of developing recommendations and conditions. Theinformation generated by the studies
may be part of the administrative record used to support recommendations or conditions.

5. When possible, participants will provide and make use of existing studies and other gpplicable
informetion.

6. Starting early in the consultation process, participants should cooperate in developing study objectives,
time lines and methodologies. 1n addition, consulting resource agencies on the selection of contractorsto
conduct studies may help avoid surprises and delays.

7. All participants should consider cost and practicaity when developing the study plan.

8. Participants should aso establish protocols for sharing information on dl aspects of the sudy plan and

its execution (e.g., evauation of study plan, monitoring of study implementation, review and discussion of
interim and find results and possible need for modified or additiona studies).
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9. Participants involved in settlement agreements should acknowledge the need for basic informetion to
meet the substantial evidence standard which, in some cases, might require the execution of studies.

10. Various dispute resolution processes are available should disagreements over study issues persst.

Optionsfor Resolving Disputes

| ssue: Study issues can sometimes be the source of disagreements among the various participantsinvolved
in a given licensng. Participants can often avoid such disagreements by working together early in the
licendng processto identify their resource goals and develop astudy plan. Y et, in those cases where study
disputes cannot be avoided, there are a variety of ways that participants can seek resolution.

Proposed Solutions:

1. Early in the prefiling licensing process, resource agencies should identify their resource management
gods. Inaddition, thisisa good opportunity for other participants to identify their resource gods. With
resource gods identified, participants should work together to develop a study plan appropriate to the
range, impact and scope of resource issues affected by the project. If disagreements arise between
participants as to the study plan, participants are encouraged to attempt to resolve these disagreements
ealy.

2. If early attempts to resolve disagreements regarding studies fail, participants have a variety of options
available to them to help resolve the disoute:

a) Participants may use dternative means of dispute resolution, including but not limited to settlement
negotiations, conciliation, facilitation, mediation, fact finding, mini trias and panels, or any combination
thereof. If dternative disoute resolution is considered, participants must agree to a process appropriate
and acceptable to the group.?

b) FERC regulations provide that if a dispute arises between a potential applicant and a resource
agency or Indian Tribe regarding the need to conduct astudy or gather information, or regarding any other
matter arisgng during thefirst stlage of consultation, any of these participants may refer thedigpute, inwriting,

2 See 18 C.F.R. Section 385.604. Note that FERC regulations allow for the use of these
alternative processes, though there are certain instances where that use may be limited. In addition,
FERC' s Office of Dispute Resolution Services can provide advice and information to participants
regarding the use of dternative means of dispute resolution.
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to the Director of the Office of Energy Projects (Director) for resolution.® In addition, the resource
agencies may have dternative dispute resolution processes which may be used by applicants. The
determination of the gppropriate forum for dispute resolution should be made by the participants to the
dispute and be based upon the subject matter of the dispute.

If resource agencies chooseto use FERC' sdispute resol ution procedure and believethat further discussion
would be useful, they may request, either in the referrd or the response, that FERC a so hold atechnical
conference. In appropriate cases, FERC will schedule a technica conference to clarify and attempt to
resolve the issue before the Director issues a decison. Whenever possible, FERC will issue its letter
resolving the dispute within 30 days of the technica conference.

Post-filing Studies

Issues: After an application is filed, FERC daff reviews the gpplication for completeness, including
whether there is adequate information about environmentd effects of the project. FERC may require, on
its own accord, or on recommendation of aresource agency, that the gpplicant perform certain post-filing
studies necessary to provide any missing information.

Aswith pre-filing sudies, agencies may request post-filing studies be performed to provide information to
ass g in the development of recommendations and conditionsto protect resources under thelr jurisdiction;
amilaly, agenciesmay view some study resultsasfailing to provide such necessary information. However,
disagreements may arise as to the need for these studies, or as to who has responsibility for providing
certain information.

The time needed for pogt-filing studies may delay FERC's fina action on an application. Therefore, to
keep this ddlay to a minimum, it is important that the status and progress of these post-filing studies be
monitored. During study execution, circumstances may arise that require modification of study design and
scheduling to obtain desired study conditions and useful results. Current procedures do not promote or
eesly dlow for thereview of study progress or study execution. In addition, resource agencies, applicants,
and FERC may disagree on how to interpret study results. Even when studies (both pre-filing and post-
filing) arewell executed, new issuesmay emerge, which may necessitate additiona studies. Findly, sudies
may not present a clear picture as to what resource measures may be needed or how effective they may
be.

3 See 18 C.F.R Sections 4.38(b)(5) and 16.8(b)(5) for more detail. Note: Normally, applicants,
agencies, and tribes have made limited use of the process. There is some concern that FERC may not be
prepared to resolve the dispute because they haven't been involved in the pre-filing consultation process.
In addition, resource agencies are concerned that their participation in FERC's dispute resolution process
to resolve study issues could undermine their ability to obtain the information needed to develop
mandatory conditions.
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Proposed Solutions:

1. When making requests for post-filing studies, resource agencies should identify which studies are being
proposed for the purpose of providing information needed to develop recommendations and conditions.

2. Use the scoping meeting to discuss the study requests and review and document the progress of post-
filing studies.

3. FERC and the resource agencies should encourage applicants to ingditute check points in study plans
as away to update FERC and the agencies on the status of studies.

4. Full agreement on study results is not always possible, but it is important that the resource agencies,
FERC and other participantsfully understand their respectiveviews. Possibleforumsfor discussoninclude
scoping meetings, and status teleconferences before and clarification meetings after FERC issuesanotice
that an application is ready for environmentd anaysis.

5. Even in cases where the most comprehensive and cooperative studies have been conducted, some
information may be unattaindble at the time of licenang. When uncertainty prevents appropriate
environmental measures from being identified for the term of the license, adgptive management may be
gopropriate. An adaptive management plan proposed for incluson in a new license may dlow FERC to
expedite license issuance as long as the plan includes provisions for completing adaptive management
dudies or monitoring in the post-licensing period. A license which adopts an agreed upon adaptive
management plan should include: (1) measurable objectives; (2) interim resource measures, (3) an effective
monitoring program or studies designed to eva uate whether objectives are being met; (4) procedures for
revising interim resource measures to incorporate new measures in light of new informeation; (5) provison
for licensees to consult with resource agencies (and other participants, as appropriate) in developing,
implementing and adjusting the plan; and (6) a structure that takes into consideration enforcesbility by
FERC.

Adaptive management may not be appropriate in al stuations and should not be consdered a subgtitute

for studiesneeded prior to licenseissuance. 1n devel oping adaptive management plans, participants should
be aware that FERC's enforcement authority under the FPA extends only to licensees.
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