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1. P r o t e s t  a g a i n s t  s cope  of work r e q u i r e m e n t  
of I F B  is u n t i m e l y  when f i l e d  a f t e r  b i d  
open ing .  

2. P r o t e s t  t h a t  agency  i n c l u d e d  bonding  r e q u i r e -  
ments  i n  I F B  to  s u b v e r t  A-76 c o n t r a c t i n g - o u t  
program is  d e n i e d  where  p r o c u r e m e n t  of f a c i l -  
i t y  suppor t  s e r v i c e s  i n v o l v e d  2 r o v i d i n g  Icon- 
t ractor  w i t h  l a r g e  i n v e n t o r y  of Government- 
owned mater ia l  and nonper fo rmance  could  r e s u l t  
i n  a s i g n i f i c a n t  f i n a n c i a l  loss to  t h e  
Government . 

3. GAO w i l l  c o n s i d e r  unda ted  j u s t i f i c a t i o n ,  pre- 
s e n t e d  i n  a g e n c y  report, for purpose  o f  ascer- 
t a i n i n g  w h e t h e r  f a c t s  e x i s t e d  j u s t i f y i n g  a g e n c y  
a c t i o n .  I t  is n o t  i m p o r t a n t  w h e t h e r  the docu- 
ment was e x t a n t  a t  t h e  t i m e  t h e  d e c i s i o n  was made. 

w i l l i a m  B. J c l l e y  ( J o l l e y )  p r o t e s t s  b o t h  t h e  scope of 
work c o n t a i n e d  i n  i n v i t a t i o n  fo r  bids ( I F B )  No. N62467- 
82-B-0243 and t h e  Navy ' s  d e c i s i o n  t o  impose bond ing  
r e q u i r e m e n t s .  The  I F B ,  for f a c i l i t y  s u p p o r t  s e r v i c e s  a t  t h e  
Navy Supp ly  Corps S c h o o l ,  A thens ,  G e o r g i a ,  was i s s u e d  by  t h e  
Naval  F a c i l i t i e s  E n g i n e e r i n g  Command, C h a r l e s t o n ,  S o u t h  
C a r o l i n a .  

Jol ley c o n t e n d s  t h a t  t h e  Navy used  b o t h  t h e  scope of 
t h e  work ( c o v e r a g e  of b o t h  bo i le rs  and swirming  pools )  2nd 
the i n c l u s i o n  of bonding  r e q u i r e m e n t s  i n  "a  c a l c u l a t e d  
attempt to  s u b v e r t  t h e  A-76 c o n t r a c t i n g - o u t  program."  
J o l l e y  b e l i e v e s  t h a t  t h e  Navy w a n t s  to  d i s c o u r a g e  b i d d i n g  
in o r d e r  to  k e e p  t h e  work in-house .  

J o l l e y ' s  p ro tes t  a g a i n s t  t h e  scope of work r e q u i r e m e n t  
of t h e  I F B  i s  u n t i m e l y  and w i l l  not be c o n s i d e r e d .  Our Bid 
P r o t e s t  P r o c e d u r e s  r e q u i r e  that protest  a g a i n s t  a l l e g e d  
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improprieties i n  a n y  type o f  s o l i c i t a t i o n  which  are a p p a r e n t  
prior t o  b i d  o p e n i n g  s h a l l  be f i l e d  p r io r  t o  b i d  o p e n i n g .  
4 C.F.R. S 2 1 . l ( b ) ( l )  ( 1 9 8 2 ) .  J o l l e y  f i r s t  r a i s e d  t h e  i s s u e  
of t h e  scope o f  t h e  I F B  i n  i t s  comments o n  t h e  a g e n c y  report  
of September 3 ,  1982.  Bid o p e n i n g  was J u l y  7 ?  1982.  

O n ' t h e  o t h e r  h a n d ,  J o l l e y ' s  p ro tes t  o f  t h e  i n c l u s i o n  of 
t h e  bond ing  r e q u i r e m e n t s ,  wh ich  was f i l e d  p r ior  t o  b i d  
o p e n i n g ,  w a s  t i m e l y  f i l e d  and  w i l l  b e  c o n s i d e r e d .  

The Navy j u s t i f i e s  t h e  r e q u i r e m e n t  f o r  b i d ,  p e r f o r m a n c e  
and  payment  bonds  o n  s e v e r a l  g r o u n d s ;  however ,  t w o  g r o u n d s  
appear c e n t r a l  t o  t h e  j u s t i f i c a t i o n :  (1) t h e  c o n t r a c t o r  
w i l l  be  p r o v i d e d  w i t h  a l a r g e  i n v e n t o r y  of Government-owned 
mater ia l ;  and  ( 2 )  n o n p e r f o r m a n c e  by  t h e  c o n t r a c t o r  would 
r e s u l t  i n  s i g n i f i c a n t  f i n a n c i a l  loss to  t h e  Government .  I t  
appears t h a t  t h e  s e r v i c e s  s o l i c i t e d  are c u r r e n t l y  p r o v i d e d  
b y  Government  e m p l o y e e s  who would b e  r e a s s i g n e d  i n  t h e  e v e n t  
t h a t  t h e  Navy d e c i d e d  t o  c o n t r a c t  o u t  t h e  s e r v i c e s .  The 
l o c a t i o n  of t h e  f a c i l i t y  and  t h e  f a c t  t h a t  t h e  Navy would no 
l o n g e r  have  t h e  in -house  c a p a b i l i t y  t o  operate and  m a i n t a i n  
t h e  f a c i l i t i e s  and  e q u i p m e n t  lead t h e  Navy t o  b e l i e v e  t h a t  
n o n p e r f o r m a n c e  would be c o s t l y  i n  terms o f  i n c r e a s e d  
e q u i p m e n t  m a i n t e n a n c e  and  r e p l a c e m e n t  costs and  i n c r e a s e d  
e q u i p m e n t  o p e r a t i o n s  costs. Moreove r ,  t h e  Navy s t a t e s :  

"It  would a l so  e f f e c t  t h e  cos t  of m i l i t a r y  
and c i v i l i a n  s a l a r i e s  f o r  u n p r o d u c t i v e  t i m e ,  
t h e  cost  o f  h o u s i n g  s t a t i o n  r e s i d e n t s  on  t h e  
economy u n t i l  s e r v i c e s  were r e s t o r e d ,  and  
would i n t e r r u p t  t h e  * * * m i s s i o n  to p r o v i d e  
S u p p l y  O f f i c e r s  to t h e  f l e e t . "  

W e  h a v e  l o n g  r e c o g n i z e d  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
h a s  d i s c r e t i o n  i n  d e c i d i n g  w h e t h e r  bond ing  r e q u i r e m e n t s  are 
n e c e s s a r y  i n  a p a r t i c u l a r  p r o c u r e m e n t .  Steamco J a n i t o r i a l  
S e r v i c e s ,  I n c . ,  B-188330, Augus t  2 ,  1977,  77-2 C P D  69.  
Where t h e  d e c i s i o n  i s  made i n  good f a i t h  w i t h  a r e a s o n a b l e  
basis? w e  w i l l  i n t e r p o s e  no o b j e c t i o n .  C o n s e q u e n t l y ,  i t  is  
t h e  p ro tes te r ' s  b u r d e n  to  show t h a t  t h e  d e c i s i o n  to  i n c l u d e  
bond ing  r e q u i r e m e n t s  is u n r e a s o n a b l e  or a r b i t r a r y .  
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I n  g e n e r a l ,  t h e  D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  
p r o v i d e s  t h a t  b i d  bonds  s h a l l  n o t  b e  r e q u i r e d  i n  t h e  a b s e n c e  
of a r e q u i r e m e n t  f o r  e i t h e r  a p e r f o r m a n c e  b o n d ,  o r  b o t h  a 
p e r f o r m a n c e  and  a payment  bond.  DAR S 10-102.2 (1976  e d . ) ,  
DAC N o .  76-20,  S e p t e m b e r  1 7 ,  1979.  I t  f u r t h e r  p r o v i d e s  
t h a t ,  g e n e r a l l y ,  p e r f o r m a n c e  and  payment bonds  s h a l l  n o t  be 
r e q u i r e d  f o r  n o n c o n s t r u c t i o n  c o n t r a c t s .  DAR S 1 0 - 1 0 4 . l ( b )  
(1976  e d . ) ,  DAC N o .  76-18, March 1 2 ,  1979.  However, where  
n e c e s s a r y  t o  protect  t h e  Governmen t ' s  mater ia l ,  p roper ty  o r  
f u n d s  (DAR S 1 0 - 1 0 4 . 2 ( i )  (1976  e a . ) ) ,  o r ,  where  n e c e s s a r y  to 
protect  t h e  f i n a n c i a l  i n t e r e s t s  o f  t h e  Government  (DAR § 
1 0 - 1 0 4 . 2 ( i i )  ( 1 9 7 6  e a . ) ) ,  p e r f o r m a n c e  bonds  may be  r e q u i r e d  
on  a c a s e - b y - c a s e  b a s i s ,  p r o v i d e d  t h a t  t h e  j u s t i f i c a t i o n  is 
f u l l y  documented .  DAR 1 0 - 1 0 4 . 2 ( a )  ( 1 9 7 6 . e d . I .  Where s u c h  a 
j u s t i f i c a t i o n  is made, DAR d i r ec t s  c o n t r a c t i n g  o f f i c e r s  t o  
a l s o  r e q u i r e  a payment  bond i f  i t  c a n  be o b t a i n e d  a t  no  
a d d i t i o n a l  cos t .  DAR S 10-104.3 (1976  e d . ) .  

Jo l ley  a r g u e s  t h a t  t h e  form o f  t h e  Navy ' s  j u s t i f i c a t i o n  
is i n a d e q u a t e  i n  t h a t :  (1) it is u n d a t e d ;  ( 2 )  t h e  s i g n a t u r e  
is n o t  i d e n t i f i e d  by  r a n k ,  o r g a n i z a t i o n  and  p o s i t i o n ;  and  
( 3 )  "it may w e l l  h a v e  b e e n  prepared s o l e l y  i n  r e s p o n s e  to 
o u r  c o m p l a i n t . "  J o l l e y  a l s o  c o n t e n d s  t h a t  i t  was n o t  
f u r n i s h e d  t h e  complete Navy report  on  i t s  pro tes t .  

The Navy repor t  t o  o u r  O f f i c e  c o n s i s t s  of a l e t t e r  and  
two e n c l o s u r e s  ( t h e  I F B  and  t h e  c o n t r a c t i n g  o f f i c e r ' s  
j u s t i f i c a t i o n  f o r  t h e  b o n d i n g  r e q u i r e m e n t s ) .  J o l l e y  was 

p r e s u m a b l y  a l r e a d y  had a copy o f  t h e  I F B .  The l e t t e r  
i d e n t i f i e d  t h e  j u s t i f i c a t i o n  as  t h a t  of t h e  c o n t r a c t i n g  
o f f i c e r .  W e  do n o t  b e l i e v e  i t  is s i g n i f i c a n t  t h a t  it w a s  
u n d a t e d  s i n c e  i t  r e p r e s e n t s  t h e  N a v y ' s  j u s t i f i c a t i o n  f c r  i t s  
a c t i o n  a n d  o u r  r e v i e w  of t h e  document  is for  t h e  p u r p o s e  o f  
a s c e r t a i n i n g  w h e t h e r  f a c t s  e x i s t e d  t h a t  j u s t i f i e d  i n c l u s i o n  
o f  t h e  b o n d i n g  r e q u i r e m e n t s .  Whether  t h e  p a r t i c u l a r  docu-  
ment  s p e l l i n g  o u t  t h e  j u s t i f i c a t i o n  w a s  e x t a n t  a t  t h e  t i m e  
of t h e  d e c i s i o n  is n o t  c o n t r o l l i n g .  - See Tosco C o r p o r a t i o n ,  
B-187776, May 1 0 ,  1 9 7 7 ,  77-1 CPD 329. 

I n  o u r  o p i n i o n ,  t h e  Navy h a s  j u s t i f i e d  t h e  i m p o s i t i o n  
of t h e  b o n d i n g  r e q u i r e m e n t s  b e c a u s e  o f  t h e  n e e d  t o  protect  

' f u r n i s h e d  t h e  l e t t e r  and  t h e  j u s t i f i c a t i o n .  J o l l e y  
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the large inventory of Government-owned material and the 
potentially severe financial consequences of contractor 
default in performance. 
the contracting officer has properly exercised his dis- 
cretion under DAR $ 10-104.2 (1976 ed.). 

In view of the above, we find that 

Accordingly, the protest is dismissed in part and 
denied in part. 

ComptrollerV Gederal 
of the United General 




