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Sweet, D.J.,

Def endant McDonal d’ s Cor porati on (“MDonal d’ s”) has noved
pursuant to Rule 12(b)(6) to dismss the anmended conplaint of
plaintiffs Ashl ey Pel man, Roberta Pel man, Jazl yn Bradl ey and I sr ael
Br adl ey. The plaintiffs have cross-noved for partial sumary

j udgmnent .

For the reasons set forth below, the notion to dismss by
McDonald’s is granted and the notion for partial sunmary judgment

by plaintiffs is denied. Leave to anmend the conplaint is denied.

Prior Proceedings

The plaintiffs comenced suit by filing their initia
conplaint on August 22, 2002 in the State Suprene Court of New
York, Bronx County. Defendants renoved the action to the Southern
District of New York on Septenber 30, 2002. By opinion of January
22, 2003, this Court dism ssed the original conplaint, but granted
| eave to anmend the conplaint within 30 days in order to address the

deficiencies listed in the opinion. See Pelman v. MDonald’s

Corp., 237 F. Supp.2d 512 (S.D.N. Y. 2003).

On February 19, 2003, plaintiffs filed an anended
conpl ai nt. McDonald's filed a notion to dismss the anended

conplaint on April 14, 2003. On May 16, 2003, plaintiffs cross-



noved for summary judgnent and in opposition to the notion. After
submi ssion of briefs, oral argunment on both notions was held on
June 25, 2003, and the notions were considered fully subnmtted at

that time.

Facts

As befits a notion to dismss, the following facts are
drawn fromthe allegations in the conplaint and do not constitute

findings of fact by the Court.

Parties

Ashley Pelman, a mnor, and her nother and natural

guardi an Roberta Pel man are residents of the Bronx, New YorKk.

Jazlyn Bradley, a mnor, and her father and natural

guardi an Israel Bradley are residents of New York, New York

The infant plaintiffs are consuners who have purchased
and consuned the defendant’s products in New York State outlets
and, as a result thereof, such consunption has been a significant
or substantial factor in the developnment of their obesity,
di abetes, coronary heart disease, high blood pressure, elevated
chol esterol intake, and/or other detrinental and adverse health

effects and/or di seases.



Def endant McDonal d’ s Cor poration S a Delaware
corporation with its principal place of business in Qak Brook,
I[Ilinois. It does substantial business with outlets in the State

of New York, as well as throughout the fifty States and the worl d.

McDonald’s Advertising Campaigns

In one survey of the frequency of purchases by visitors
to MDonald s restaurants, MDonald s found that 72% of its
custoners were “Heavy Users,” neaning they visit MDonald s at
| east once a week, see Anmended Conpl., Exh. E p. 45 (trial
testinmony of David Geen, MDonald's U S. Vice-President of
Mar keti ng), and that approximately 22%of its custonmers are “Super
Heavy Users,” or “SHUs,” neaning that they eat “at MDonald s ten
times or nore a nonth.” 1d. at 43. Super Heavy Users make up
approximately 75% of MDonald s sales. Many of MDonald’s
advertisenments, therefore, are designed to i ncrease the consunpti on
of Heavy Users or Super Heavy Users. The plaintiffs allege that
to achieve that goal, MDonal d’ s engaged in advertising canpai gns
whi ch represented that MDonald s foods are nutritious and can

easily be part of a healthy lifestyle.

Adverti sing canpaigns run by McDonald’s from 1987 onward
clainmed that it sold “Good basic nutritious food. Food that’s been
t he foundati on of well-bal anced diets for generations. And will be

for generations to cone.” Amended Conpl. T 44(B)(1) (quoting



McDonal d’ s advertisenent, Exh. G3). MDonald s also represented
that it would be “easy” to follow USDA and Health and Human
Servi ces guidelines for a healthful diet “and still enjoy your neal
at MDonald s.” Id. at 8 44(B)(3) (quoting MDonald’s
advertisenment, Exh. G7). McDonal d’s has described its beef as

“nutritious” and “leaner than you think.” Id. at Y 44(E)(1)
(quoting MDonald s advertisenent, Exh. G15). And it has
described its french fries as “well wthin the established
guidelines for good nutrition.” Id. at 9 44(F)(1) (quoting

McDonal d’ s advertisenent, Exh. G 17).

Whil e making these broad clains about its nutritious
val ue, MDonal d’s has declined to make its nutrition information
readily available at its restaurants. In 1987, MDonald s entered
into a settlement agreenment with the New York State Attorney

General in which it agreed to

provide [nutritional] information in easily understood

panphl ets or brochures which will be free to al
custoners so they could take themw th themfor further
study [and] to place signs, including in-store

advertising to inform custoners who walk in, and drive
t hrough information and notices would be placed where
drive-through custoners could see them

Id. at T 41. Despite this agreenment, the plaintiffs have all eged
that nutritional information was not adequately available to them

for inspection upon request. [d. at § 42.






Claims

In the anended conplaint, the plaintiffs alleged four
causes of action as nenbers of a putative class action of mnors
residing in New York State who have purchased and consuned
McDonal d’s products. Shortly before oral argunent, however, the
plaintiffs infornmed the Court that they are dropping their fourth
cause of action, which all eged negligence by McDonal d’ s because of
its failure to warn plaintiffs of the dangers and adverse health

effects of eating processed foods from McDonal d’s.

The three remaining causes of action are based on
deceptive acts in practices in violation of the Consuner Protection
Act, New York General Business Law 88 349 and 250. Count | alleges
that MDonald’'s msled the plaintiffs, through advertising
canpaigns and other publicity, that its food products were
nutritious, of a beneficial nutritional nature or effect, and/or
were easily part of a healthy lifestyle if consumed on a daily
basi s. Count Il alleges that MDonald s failed adequately to
di scl ose the fact that certain of its foods were substantially | ess
heal thier, as a result of processing and i ngredi ent additives, than
represented by McDonald's in its advertising canpaigns and ot her
publicity. Count Ill alleges that McDonal d s engaged i n unfair and
deceptive acts and practices by representing to the New York
Attorney General and to New York consuners that it provides

nutritional brochures and information at all of its stores when in



fact such information was and is not adequately available to the

plaintiffs at a significant nunmber of MDonal d’ s outlets.

The plaintiffs allege that as a result of the deceptive
acts and practices enunmerated in all three counts, they have
suffered damages including, but not limted to, an increased
| i kel i hood of the devel opnent of obesity, diabetes, coronary heart
di sease, high bl ood pressure, el evated chol esterol intake, rel ated
cancers, and/or detrinental and adverse health effects and/or

di seases.

Discussion

I. The Motion to Dismiss Standard

In reviewing a Rule 12(b)(6) notion, courts nust “accept
as true the factual allegations nmade in the conpl aint and draw al

I nferences in favor of the pleader.” Gandon v. Merrill Lynch &

Co. Inc., 147 F.3d 184, 188 (2d Gr. 1998) (citing MIIs v. Polar

Mol ecular Corp., 12 F.3d 1170, 1174 (2d Gr. 1993)). However

“l egal conclusions, deductions or opinions couched as factual
all egations are not given a presunption of truthfulness.” Ying

Jing Gan v. City of New York, 996 F.2d 522, 534 (2d Cir. 1993)

(quoting More’s Federal Practice § 12.07[2.-5], at 12-63 to 12-64

(2d ed. 1993)). The conplaint may only be dismssed when “it

appears beyond doubt that the plaintiff can prove not set of facts



I n support of his claimwhich would entitle himto relief.” Conley
v. G bson, 355 U S 41, 45-46 (1956); see also Desiano v. Warner-

Lanbert Co., 326 F.3d 339, 347 (2d Gr. 2003).

Review nust be |limted to the conplaint and docunents

attached or incorporated by reference thereto. Kraner v. Tine

Warner, Inc., 937 F.2d 767, 773 (2d Gr. 1991). In this context,

the Second Circuit has held that a conplaint is deened to include
docunents that the plaintiffs either possessed or knew about

and upon which they relied in bringing the suit.” Rot hman v.

G egor, 220 F.3d 81, 88 (2d G r. 2000).

Plaintiffs, however, in their opposition papers rely on
facts outside the pleading. The Court of Appeals has made cl ear
that where a District Court is provided with materials outside the
pl eadings in the context of a 12(b)(6) notion to dismss, it has
two options: the court nay exclude the additional materials and
deci de the notion on the conplaint alone or convert the notion to
one from summary judgnent under Fed. R Cv. P. 56 and afford al
parties the opportunity to present supporting material. Fed. R

Gv. P. 12(b). Kopec v. Coughlin, 922 F.2d 152, 154 (2d G r. 1991)

(quoting Fonte v. Board of WMnagers of Continental Towers

Condom nium 848 F.2d 24, 25 (2d GCr. 1988)). The Court has not

converted this notion to one for summary judgnent and thus will not

consi der statenments outside the pleadings in reaching its hol ding.



Counts I, II and III: Plaintiffs Fail to State a Claim Pursuant to
N.Y. GBL §S§ 349 and 350

Counts I, Il and Ill allege that McDonal d’ s violated the
New York Consumer Protection Act, NY. Gen. Bus. Law 88 349 and
350, by (1) msleading the plaintiffs into believing that its food
products “were nutritious, of a beneficial nature/effect, and/or
easily part of a healthy lifestyle if consuned on a daily basis.
" (Compl. 9 59); (2) failing adequately to disclose the fact that
certain of its foods “were substantially less healthier (as a
result of processing and i ngredi ent additives)” than represented by
McDonal d’s in its advertising canpai gns and other publicity. 1d.,
1 65; and (3) representing to the New York Attorney CGeneral and to
New York consuners “that it provides nutritional brochures and
information at all of [its] stores, when in fact, such information
was/i s not adequately available” tothe plaintiffs at a significant

nurmber of MDonald's outlets. [d., § 70.

Section 349 of New York General Business Law makes
unl awful “[d]eceptive acts or practices in the conduct of any
busi ness, trade or comrerce or in the furnishing of any service in

this state.” NY. Gen. Bus. Law § 349(a).' Section 350 prohibits

! As indicated by the statute’ s “expansi ve” | anguage, section

349 was i ntended to be broadly applicabl e, extending far beyond t he
reach of conmon |aw fraud. Blue Cross and Blue Shield of New
Jersey, 178 F. Supp. 2d at 230-31 (uphol di ng cl ai munder section 349
that tobacco conpanies engaged in schene to distort public
know edge concerning risks of smoking); Gaidon v. Guardian Life
Ins. Co. of Am , 94 N Y.2d 330, 343, 704 N Y.S. 2d 177, 182, 725

10



“[f]al se advertising in the conduct of any business.” N Y. CGen
Bus. Law 8 350. To state a claim for deceptive practices under
either section, a plaintiff must show (1) that the act, practice
or advertisenent was consuner-oriented; (2) that the act, practice
or advertisenent was msleading in a mterial respect, and (3) that
the plaintiff was injured as a result of the deceptive practice,

act or advertisenent. E.q., Stutman v. Chem Bank, 95 N Y.2d 24,

29, 709 N.Y.S.2d 892, 731 N. E. 2d 608 (2000); St. Patrick's Hone for

Aged and Infirmv. Laticrete Intern., Inc., 264 A D.2d 652, 655,

696 N.Y.S.2d 117, 122 (1°" Dep’t 1999); BNl Ny Ltd. v. DeSanto, 177

Msc. 2d 9, 14, 675 N.Y.S.2d 752, 755 (N.Y. City C. 1998). See
also Berrios v. Sprint Corp., 1998 W. 199842, at *3 (E.D.N. Y. March

16, 1998). The standard for whether an act or practice is
m sleading is objective, requiring a showing that a reasonable
consuner woul d have been m sl ed by the defendant’ s conduct. Marcus

v. AT&T, 138 F.3d 46, 64 (2d G r. 1998); Oswego Laborers v. Marine

M dl and Bank, 85 N.Y.2d 20, 26, 623 N Y.S 2d 529, 533 (1995).

Omssions, as well as acts, may form the basis of a deceptive

practices claim Stutman, 95 N. Y. 2d at 29 (citing Oswego Laborers,

85 N.Y.2d at 26 (delineating different inquiry in case of claim of

deceit by omssion)). Further, traditional show ngs of reliance

N. E. 2d 598, 603 (1999) (“In contrast to common-|aw fraud, GCeneral
Business Law 8 349 is a creature of statute based on broad
consuner -protection concerns.”); Karlinv. IVFAm, Inc., 93 N. Y. 2d
282, 291, 690 N.Y.S.2d 495, 498, 712 N E. 2d 662, 665 (1999) (“The
reach of th[is] statut[e] ‘provide[s] needed authority to cope with
t he nunerous, ever-changing types of false and deceptive business
practices which plague consuners in our State.’”) (quoting NY
Dept. of Law, Mem to Governor, 1963 N Y. Legis. Ann., at 105).

11




and scienter are not required under 8§ 349. Blue Cross and Bl ue

Shield of New Jersey, Inc. v. Philip Mrris, Inc., 178 F. Supp. 2d

198, 231 (E.D.N. Y. 2001) (Weinstein, J.).

McDonal d’s argues that plaintiffs’ clainms under 88 349
and 350 fail because (1) each of the alleged m srepresentations
fall outside of the applicable statute of Ilimtations; (2)
plaintiffs do not allege that they saw the alleged
m srepresentations; (3) the plaintiffs fail to allege that any
particul ar all eged m srepresentati on caused any i njury; and (4) the
alleged msrepresentations are either not deceptive or are

nonacti onabl e puffery.

The Statute of Limitations Bars All Claims Except for Those of the
Infant Plaintiffs

In reviewing plaintiffs’ initial conplaint, the Court
considered allegations that related to actions taken against
McDonal d’s advertising practices in the late 1980's by state
attorney generals from several states, including New York State
At that tinme, this Court noted that “a review of those
advertisenments and that state attorney general’s analysis of them
may assist plaintiffs in shaping a claim” Pelman, 237 F. Supp.2d
at 528. But the Court also warned that “any claim based on the

advertisenents would likely be tine barred.” Id. (citing Mrelli v.

Weider Nutrition Goup, Inc., 275 A D.2d 607, 608, 712 N.Y.S. 2d 551

12



(1st Dept. 2000) (three-year limtations period for deceptive
practices actions)). Despite that warning, plaintiffs have
submtted several allegedly deceptive advertisenments, pronotions

and statenments that date fromthose sane investigations.

Plaintiffs allege in their conpl ai nt t hat t he
advertisements that were the subject of the investigation were
never “renoved or term nated although requested by the New York
State Attorney General . . . and that said adverti senents conti nued
for several years.” (Anrended Conpl. ¢ 40). However, that
statement is imediately followed by a 1994 statenent by David
Green, the Vice-President of Marketing for MDonald s, who
testified at a trial in the United Kingdom that follow ng the
i nvestigation, “we continued the canpaign for not only a nunber of
nonths but for a few years.” |1d. Geen’ s use of the past tense
t hat t he canpai gn had ended by 1994, well outside of the statute of

limtations period for a conplaint filed in 2002.

Plaintiffs argue that McDonal d’ s was engaged i n a schene
of continuing deceptive practices, and that the statute of
limtations is therefore tolled upon each successive deceptive
statenent in furtherance of the overall schene. The “continuing
practice” exception to which plaintiffs refer has been “long

descri bed as di sfavored by the Second Circuit,” De La Fuente v. DC

Tel ecoms., 259 F. Supp.2d 250, 267 n.12 (S.D.N. Y. 2003), and is

13



“not recogni zed” outside of the enploynent discrimnation context.

Id. at 266.

Plaintiffs also argue that the statute of [imtations is

tolled by the “separate accrual rule” the Second Circuit has

adopted for RICOclains. See Inre Merrill Lynch Ltd. Partnerships
Litig., 154 F.3d 56, 59 (2d G r. 1998) (per curian); Bingham v.

Zolt, 66 F.3d 553, 559 (2d G r. 1995). Under the separate accrual
rule for civil RICO actions, “a new clai maccrues, triggering a new
four-year limtations period, each tine a plaintiff discovers, or
shoul d have di scovered, a new injury caused by the predicate RI CO
violations.” Bingham 66 F.3d at 559. The separate accrual rule

has recently been extended to section 349 clainms. See Blue Cross,

178 F. Supp.2d at 272.

Plaintiffs cannot take advantage of the special accrual
rul e, however, because they have failed to all ege that newinjuries
have taken place wthin the |imtations period. I nst ead,
plaintiffs have alleged only that by continuing to purchase and
consune MDonald's food, plaintiffs’ “respective injuries also
continue[d] to accrue, thereby triggering a newlimtations period
each time a plaintiffs’ added injury [was] nanifested (additional
wei ght gain, diabetes, heart disease) [that was] caused by the
predi cate violations.” Pl. Qop. Mem at 37. Additional injuries
that are an outgrowmh of the initial injury are insufficient to

toll the statute of limtations. See Bingham 66 F.3d at 558-560

14



(injuries nmust be “separate and independent” in order to toll

statute of limtations under separate accrual rule); Bankers Trust

Co. v. Rhoades, 859 F.2d 1096, 1103 (2d Gr. 1988) (a civil R CO

cl ai m accrues each tine “a new and i ndependent injury is incurred
fromthe same violation”). Because any additional weight gain or
other injuries that my be suffered by plaintiffs are not
i ndependent of initial injury to the plaintiffs -— obesity -— the
statute of limtations is not tolled under the separate accrua

rul e.

Plaintiffs further argue that the statute of limtations
should be tolled under the “diligence-discovery accrual rule.”
Under this rule, “accrual nmay be postponed until the plaintiff has
or with reasonable diligence should have discovered the critical

facts of both his injury and its cause.” Corcoran v. New York

Power Auth., 202 F.3d 530, 544 (2d Cr. 1999). However, discovery

of the critical facts of injury and causation

requires only know edge of, or know edge that coul d | ead

to, the basic facts of the injury, i.e., know edge of the
injury’s existence and know edge of its cause or of the
person or entity that inflicted it ... Awplaintiff need

not know each and every relevant fact of his injury or
even that the injury inplicates a cogni zable | egal claim
Rat her, a claimw ||l accrue when the plaintiff knows, or
shoul d know, enough of the critical facts of injury and
causation to protect hinself by seeking | egal advice.

Id. (ellipses in original) (quoting Kronisch v. United States, 150

F.3d 112, 121 (2d Gr. 1998)). This Court has previously held that

15



“I'i]t is well-knowmn that fast food in general, and MDonald' s
products in particular, contain high levels of cholesterol, fat,
salt and sugar, and that such attri butes are bad for one.” Pel man,
237 F. Supp.2d at 532. The plaintiffs therefore either knew or
shoul d have known enough of the critical facts of their injury that

their clains accrued upon being injured.

Lastly, plaintiffs argue that the statute of lintations
is tolled due to the infancy of plaintiffs Ashley Pel man, Jazlyn
Br adl ey, and proposed i nfant cl ass nenbers N assa Bradl ey, Shaki ma
Bradl ey, Julian Tawfik, Gegory Rhynes and WIIiam Scaglione.
Under New York CPLR 8§ 208, the statute of limtations for a cause
of action is tolled during the period when a person is “under a
di sability because of infancy.” For an infant plaintiff, the
statute of limtations does not begin to accrue until the plaintiff

reaches eighteen years old. See CPLR 8 105(j); Henry v. Cty of

New York, 94 N. Y.2d 275, 281, 724 N E 2d 372, 702 N Y.S 2d 580
(N. Y. 1999). The infancy toll of the statute of limtations is not
term nated by acts of a guardian or |egal representative who takes
steps to pursue clainms on the infant’s behalf. See Henry, 94
N. Y. 2d at 279-280.

McDonal d’ s has responded that the infant plaintiffs were
either not alive at the tinme of the 1987 advertisenents or could
not read or wite. Such argunents relate to questions of reliance

or causation, but do not address the infancy toll on the statute of

16



limtations. MDonald s has made no showi ng as to why the statute
of limtations should not be tolled as to the infant plaintiffs.?
The statute of |imtations is therefore not a bar to the infant
plaintiffs pursuing their clains. However, CPLR § 208 provi des no
protection to the adult plaintiffs Roberta Pelman and |Israel
Bradl ey, even though they are suing as the guardi ans of the infant

plaintiffs. See Rosado v. Langsam Prop. Serv. Corp., 251 A D. 2d

258, 259 675 N.Y.S.2d 53 (1st Dept. 1998) (“The infant plaintiff’s
not her cannot claim the protection of the infancy disability

toll.”); Quinones v. NYRAC 277 A D.2d 110, 111 717 N.Y.S. 2d 36, 37

(1st Dept. 2000) (sane). Any clainms by the adult plaintiffs based
on msrepresentations made nore than three years before the
commencenent of suit on August 22, 2002 are therefore barred by the

statute of limtations.

Plaintiffs Have Successfully Stated Reliance on a Single Allegedly
Deceptive Advertising Campaign

McDonal d’s argues that the consunmer protection clains
under both 8 349 and 8 350 nust be di sm ssed because the plaintiffs
do not “all ege that any of themever saw even one of the McDonal d’ s
statenments and advertisenents described in the Anended Conpl ai nt.”
McDonald’s Mem at 36. The plaintiffs counter that they have

alleged that their msconceptions about the healthiness of

2 Although plaintiff Jazlyn Bradley is now 19 years old, the
suit on her behalf was comenced within three years after the
disability of infancy ceased. Clainms made on her behalf are
therefore tinely.

17



McDonal d’s food resulted from “a |ong-term deceptive canpai gn by
Def endant of misrepresenting the nutritional benefits of their

foods over |ast approximate [sic] fifteen (15) years.” Pl. Opp.

Mem at 25. Plaintiffs further argue that reliance is not an

el enent of New York GBL § 3409.

Plaintiffs are correct that it is not necessary to all ege
reliance on defendant’s deceptive practices in the context of a §

349 claim See, e.q., F.T.C. v. Crescent Pub. Goup, Inc., 129 F

Supp. 2d 311, 321 n.67 (S.D.N. Y. 2001) (8 349 i nposes no requirenent
of justifiable reliance); Stutman, 95 N Y.2d at 29 (“we have
repeatedly stated [that] reliance is not an elenment of a section

349 clainf); Small v. Lorillard Tobacco Co., 252 A D.2d 1, 7 (N.Y.

App. Div. 1st Dept. 1998) (“General Business Law 8§ 349 ‘does not

requi re proof of justifiable reliance.’”) (quoting Gswego Laborers,

85 N.Y.2d at 26).

To state a cl ai munder Section 350 for fal se adverti si ng,
however, it is necessary to allege reliance on the allegedly fal se

adverti senment. See, e.q., Andre Strishak & Associates, P.C .

Hewl ett Packard Co., 300 A . D.2d 608, 610 (N. Y. App. D v. 2d Dept.

2002) (affirmng dismssal of 8§ 350 cause of action because
“plaintiffs failed to show that they relied upon or were aware of
the all egedly fal se adverti senment when purchasing the printers.”);
Small, 252 A D2d at 8 (“individualized proof of reliance is

essential to the cause[] of action for false advertising under

18



General Business Law 8§ 350"); MG Il v. General Mtors Corp., 231

A.D.2d 449, 450 (N. Y. App. Div. 1st Dept. 1996) (sane); Cershon v
Hertz Corp., 215 A.D.2d 202, 203 (N.Y. App. Div. 1995) (sane).?®

Further, plaintiffs are not entitled to a presunption of reliance,

whi ch woul d precl ude making explicit allegations,

where plaintiffs had a reasonabl e opportunity to di scover
the facts about the transaction beforehand by using
ordinary intelligence . Only when defendants
effectively controlled all the information about the
transaction wi || the exi stence of m srepresentations give
rise to an inference of reliance without need for further
pr oof .

Smal |, 252 A.D.2d at 8 (citations onmitted). Wiile plaintiffs have

al l eged that McDonal d’s has made it difficult to obtain nutritional

® Plaintiffs rely on Conmittee on Children’s Tel evision, |nc.
V. General Foods Corp., 673 P.2d 660, 668 (Cal. 1983) for the
proposition that “[a]llegations of actual deception, reasonable
rel1ance and damage are unnecessary.” That decision is based
entirely on California unfair conpetition and fal se adverti sing
law. The fact that California s consunmer protection statutes |ack
a reliance requirenent does not change the settled | awin New YorKk.

McDonal d’ s persuasively argues that the plaintiffs’ reliance
on Children's Television throughout their opposition brief is
m spl aced. First, in that decision, an wunfair conpetition
plaintiff need not have seen the advertisenent, been deceived by
it, or been damaged by it. See id. In New York, however, a claim
under 88 349 or 350 “nust show that the defendant engaged in a
mat eri al deceptive act or practice that caused actual ... harm”
Oswego  Laborers, 85 N Y.2d at 26. Second, the Children's
Tel evision court applied a subjective standard to determ ne the
decepti veness of the advertisenents. It excused the need to plead
the substance of each allegedly deceptive advertisenent because
even with such know edge, it would still “be difficult for judges
unai ded by expert testinony to determ ne howa three-year old would
interpret that advertisenent.” Id. at 670. Because New York
enpl oys an objective standard of deceptiveness, see Oswego
Laborers, 85 N. Y.2d at 25, such difficulties are avoided, and
plaintiffs are required to plead the substance of the
advertisenments upon which they allegedly relied.

19



i nformati on about its products, see Amended Conpl. | 42, they have
not alleged that MDonald s controlled all relevant information.
| ndeed, the conplaint cites the conplete ingredients of severa
McDonal d’ s products. Amended Conpl. 9§ 44(F)(7) (French fries),
44(1)(3) (Chicken MNuggets), 44(K)(2) (Fish Filet Patty).
Plaintiffs are therefore required to allege reliance in order to

survive a notion to disniss.

The plaintiffs’ vague all egations of reliance on a “l ong-
term deceptive canpaign” are insufficient to fulfill the reliance
requirenent of 8 350 for otherw se unspecified advertisenents.
Even assumng that the specific advertisenents cited by the
plaintiffs would be considered deceptive, it cannot be determ ned
that the other advertisenents upon which the plaintiffs are all eged
to have relied are also deceptive without citing at |east one
I nstance of such advertisenents. Absent an exanple of an all eged
false advertisenment on which plaintiffs relied, the anended
conplaint states only a legal conclusion -— that the canpaign in
its entirety is deceptive -— without nmaking a factual allegation.
Such conclusory allegations are not entitled to a presunption of

trut hful ness. See Ying Jing Gan, 996 F.2d at 534. The rationale

behind this doctrine is that the defendants nust be given
sufficient notice to have the opportunity to chall enge the all eged
deceptiveness of particular advertisenents. Plaintiffs nust

therefore enunerate the allegedly deceptive practices along with
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plaintiffs’ reliance thereon, rather than nerely asserting their

decepti veness.

Plaintiffs argue that it would be inpracticable to
requi re each of the tens of thousands of potential class nenbers to
state exactly when and where they observed the deceptive
advertisenments. Before a class has been certified, however, the
nunber of infant plaintiffs is only two, maeking the task much nore
manageabl e. It is true that it would be unduly burdensone for
plaintiffs, at this stage, to allege the particular tinme and pl ace
that they saw the advertisenents which allegedly caused their
I njuries. It wll therefore be considered sufficient for
plaintiffs to allege in general terns that plaintiffs were aware of
the fal se adverti senent, and that they relied to their detrinent on

t he adverti senent.

Nowhere in the anended conplaint isit explicitly all eged
that plaintiffs witnessed any of the all egedly fal se advertisenents
cited. In one instance, plaintiffs do allege that despite
McDonal d’s representations that “nutritional brochures are/were
avai l abl e in every store for New York consuners,” such “information
was not adequately available to the Plaintiff consuners at a
significant nunber of the Defendant’s New York stores for

i nspection upon request.” Amended Conpl. {1 42, 42.% However,

* The anmended conplaint contains a second paragraph 42

bet ween paragraphs 43 and 44.
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this allegation is made “upon information and belief,” id., despite
that fact that the details about plaintiffs’ visits to MDonal d’ s
and requests for brochures are uniquely within the plaintiffs

know edge. Al | egations made upon information and belief are
i nsufficient to support a cause of action under New York’s consuner

protection | aws. See Weaver v. Chrysler Corp., 172 F.R D. 96, 100

(S.D.N Y. 1997); Tinlee Enters., Inc. v. Aetna Cas. & Sur. Co., 834

F. Supp. 605, 610 (E.D.N Y. 1993). Anot her allegation that the
2002 advertising canmpaign with the slogans “MChi cken Everyday!”
and “Big N Tasty Everyday!” inparted to the plaintiffs the belief
“that Defendant’s foods are nutritious, healthy, and can be
consuned every day wthout incurring any detrinental health
effects,” Amended Conpl. at 1Y 44(L)(8), 44(L)(9), is also nmade
upon information and belief and cannot support a consuner

protection |aw claim

Making all reasonable inferences in favor of the
plaintiffs, the conplaint inplicitly alleges only one instance in
which the infant plaintiffs were aware of allegedly false
advertisenents. The plaintiffs inplicitly allege that they were
aware of MDonal d’ s national advertising canpai gn announci ng that
it was swtching to “100 percent vegetable oil” inits French fries
and hash browns, and that MDonald s fries contained zero
mlligrams of cholesterol, when they claim that they “would not
have purchased or consuned said french fries or hash browns, or

purchased and consuned in such quantities,” had MDonald s
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di scl osed the fact that these products “contain beef or extracts

and trans fatty acids.” Amended Conpl. 9§ 44(F)(8).°

The conpl ai nt al so i ncludes a statenent applicable to all
of the plaintiffs’ clains that the plaintiffs “would not have
pur chased and/ or consuned t he Def endant’s af orenmenti oned products,
in their entirety, or [with] such frequency but for the
af orenentioned alleged representations and canpaigns nmade by
Defendant.” 1d. at  47. This statenent is sufficient to allege
reliance on the all eged m srepresentation |isted above for purposes

of section 350.

Plaintiffs Have Failed to Allege that Consumption of McDonald’s
Food Caused Their Injuries

The nost formdable hurdle for plaintiffs is to
denonstrate that they “suffered injury as a result of the deceptive

act.” Smith v. Chase Manhattan Bank USA, N. A., 293 A D.2d 598,

599, 741 N.Y.S.2d 100, 102 (App. Div. 2d Dep’'t 2002). MDonald’ s
argues that plaintiffs have failed to allege that any particul ar
deceptive act caused any injury. The plaintiffs reply that they

have al |l eged nunmerous injuries that have resulted from McDonal d’ s

> Many of the allegations related to the nutritional content

of MDonald' s french fries are also made upon information and
bel i ef. However, plaintiff has 1included exanples of such
advertisenents in the anended conplaint. More inportantly, the
al l egations concerning the plaintiffs -— that they woul d not have
ot herwi se consuned french fries in such quantities -— is not nade
upon information and belief.
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deceptive practices, and that statistical sanpling may be used to

est abl i sh causati on.

Causation under New York’s Consumer Protection Act
differs fromproxi nate cause as applied under the comon | aw. See
Blue Cross, 178 F. Supp.2d at 241 (“Cases in consuner fraud expand
the reach of proximate causation . . . Causation is thus nore
broadly construed to carry out state policy against fraud on
consuners.”) It would therefore be inappropriate to apply the
standard fromplaintiffs voluntarily dism ssed negligence action
to the statutory clains. The plaintiffs need not “establish that

t he defendant’ s conduct was a substantial cause in bringing about

the harm” Pel man, 237 F. Supp.2d at 538 (enphasis added).
Nevert hel ess, “[t] he causation elenent is essential: ‘The plaintiff
must show that the defendant’s materi al deceptive act caused

the injury.”” Petitt v. Celebrity Cruises, Inc., 153 F. Supp.2d

240, 266 (S.D.N. Y. 2001) (quoting Stutman, 95 N. Y.2d at 29). In

Petitt, the district court first dismssed the plaintiff’s
negli gence claim under the nore rigorous standard of proximte
causation, and then dismssed the statutory clains because
“plaintiffs are unable to showthat Celebrity’ s actions resulted in

such injuries, directly or indirectly.” Id.

The causation requirenent is also distinct from the

reliance requirenent. As explained by the New York Court of

Appeal s,
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Rel i ance and causation are twin concepts, but they are

not identical. |In the context of fraud, they are often
intertwi ned... . But there is a difference between
reliance and causation, as illustrated by the facts of
this case. Here, plaintiffs allege that because of

def endant’ s deceptive act, they were forced to pay a $275
fee that they had been I ed to believe was not required.
In other words, plaintiffs allege that defendant’s
mat eri al deception caused them to suffer a $275 | oss.
This allegation satisfies the causation requirenent.
Plaintiffs need not additionally allege that they would
not ot herw se have entered into the transaction. Nothing
nore is required.

Stutman, 95 N. Y.2d at 30. The absence of a reliance requirenent
effectively allows plaintiffs to allege a deceptive practice and
then to show sone connection between that practice and the injury
wi t hout having to all ege specifically that the individual plaintiff
was deceived or that the deception was the only reason that the
plaintiff purchased the product or, as in the present case,

purchased it as frequently as they did.

The absence of a reliance requirenment does not, however,
di spense with the need to allege sonme kind of connection between
the all egedly deceptive practice and the plaintiffs’ injuries. |If
a plaintiff had never seen a particular advertisenent, she could
obviously not allege that her injuries were suffered “as a result”
of that advertisenent. Excusing the reliance requirenent only
allows the plaintiff to forgo the hei ghtened pl eadi ng burden that
Is necessary for common |aw fraud cl ains. It cannot, however,
create a causal connection between a deceptive practice and a

plaintiff’s injury where none has been alleged. Accordingly, this

25



Court required that to state a claimunder 8 349 in an anmended
conplaint, plaintiffs would “have to set forth grounds to establish
that they suffered sonme injury as a result of that particul ar

pronmotion.” Pelman, 237 F. Supp.2d at 530.

Al t hough proceeding under a different standard, the
proxi mate cause anal ysis undertaken by this Court in considering
the initial conplaint denonstrates that the anmended conplaint fails
even to allege the nore rel axed | evel of causation needed to state

a cl ai munder section 349.

As di scussed above, plaintiffs have successfully all eged
that they were witness to only one instance of deceptive acts or
practices: the various representations by MDonald s that its
French fries and hash browns are made with 100% vegetable oil
and/ or are chol esterol -free, whereas they are actually cooked and
processed in beef tallow Assuming for the purposes of the
causation analysis that these acts are deceptive, and granting al
inferences in the plaintiffs’ favor, the plaintiffs have stated,
al beit just barely, a causal connection between the deceptive acts
and the plaintiffs’ decisions to consume MDonald s food, or to

consune it nore frequently than they woul d have ot herw se.

Plaintiffs have failed, however, to draw an adequate
causal connection between their consunption of McDonald s food and

their alleged injuries. This Court noted that the original
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conplaint did not adequately allege the causation of plaintiffs’
injuries because it did “not specify how often the plaintiffs ate
at MDonald s.” Pel man, 237 F. Supp.2d at 538. In terns of
causation, “the nore often a plaintiff had eaten at McDonal d’ s, the
stronger the likelihood that it was the McDonal d’'s food (as opposed
to other foods) that affected the plaintiffs’ health.” 1d. at 539.

Unlike the initial conplaint, the anmended conpl ai nt does
specify how often the plaintiffs ate at McDonald s. For exanple,
Jazlyn Bradley is alleged to have “consuned MDonal d’s foods her
entire life . . . during school |unch breaks and before and after
school, approximately five tines per week, ordering two neal s per
day.” Anmended Conpl., T 17. Such frequency is sufficient to begin
to raise a factual issue “as to whether McDonal d’ s products played
a significant role in the plaintiffs’ health problens.” Pelman

237 F. Supp.2d at 538- 39.

What plaintiffs have not done, however, is to address the
role that “a nunber of other factors other than diet may cone to
play in obesity and the health problens of which the plaintiffs
conplain.” 1d. This Court specifically apprised the plaintiffs

t hat

in order to allege that MDonald s products were a
significant factor in the plaintiffs’ obesity and health
problenms, the Conplaint nust address these other
vari ables and, if possible, elimnate them or show that
a MDet is a substantial factor despite these other
variables. Simlarly, wwth regard to plaintiffs’ health
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probl ens that they claimresulted fromtheir obesity ...,
it would be necessary to allege that such di seases were
not nerely hereditary or caused by environnmental or ot her
factors.

Id. (enphasis added). Plaintiffs have not made any attenpt to
I sol ate the particular effect of McDonal d’s foods on their obesity
and other injuries. The anended conplaint sinply states the
frequency of consunption of MDonal d’s foods and that each infant
plaintiff “exceeds the Body Mass |Index (BM) as established by the
U S. Surgeon Ceneral, National Institutes of Health, Centers for
Di sease Control, US. Food and Drug Admnistration and al

acceptable scientific, medical guidelines for classification of

clinical obesity.” Anended Conpl. 15, 17-19, 21, 23.

Intheir opposition brief, plaintiffs argue that “surveys
and sanpling techniques” may be enployed to establish causation.
Plaintiffs’ OCpp. at 31. Wile that may be true, it is irrelevant
in the present context, where a small nunber of plaintiffs are
al l eging neasurable injuries. Followng this Court’s previous
opinion, the plaintiffs shoul d have i ncl uded sufficient information
about thensel ves to be able to draw a causal connection between the
al | eged deceptive practices and the plaintiffs’ obesity and rel ated
di seases. Information about the frequency wth which the
plaintiffs ate at McDonal d’ s is hel pful, but only begins to address
the i ssue of causation. Oher pertinent, but unanswered questions
i ncl ude: VWhat else did the plaintiffs eat? How nuch did they

exercise? |Is there a famly history of the diseases which are
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al |l eged to have been caused by McDonal d’s products? Wthout this
additional information, MDonald s does not have sufficient
information to determne if its foods are the cause of plaintiffs’
obesity, or if instead McDonald s foods are only a contributing

factor.

Plaintiffs also argue that a defendant “nust accept an
injured party as he finds him evenwith a ‘thinskull.”” PlI. Opp.
Mem at 32. By this plaintiffs presumably nean that the remai nder
of the plaintiffs’ diet, and their susceptibility to obesity and
rel at ed di seases are irrelevant so | ong as McDonal d’s can be found
to have caused the plaintiffs’ injuries in sone way. The thin
skull plaintiff doctrine has not been applied to clains under § 349
or 8§ 350. Even if the doctrine were applicable, MDonald s
correctly notes that the doctrine is “one of foreseeability of the
scope or extent of injury.” McDonald’s Reply Mem at 5. The
susceptibility of the plaintiff to injury does not excuse the need
to establish causation. See W Page Keeton et al., Prosser &

Keeton on the Law of Torts 8§ 43, at 292 (5th ed. 1984 & Supp. 1988)

(discussing thin skull plaintiff rule, and noting that “[t]he
def endant of course is liable only for the extent to which the

defendant’ s conduct” caused the harm.

The Advertising Campaign Upon Which Plaintiffs Have Stated Reliance
is Not Objectively Deceptive
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Even if plaintiffs were able sufficiently to allege that
their injuries were causally related to McDonal d’ s representati ons
about its french fries and hash browns, that claimnust still be
di sm ssed because the plaintiffs have not alleged that those

advertisenents were objectively m sl eading.

In order to denonstrate, under section 349, that a
practice or advertisenent is deceptive or msleading, it nust be

shown obj ectively that a reasonabl e consunmer woul d have been m sl ed

by the defendant’s conduct. Marcus, 138 F.3d at 64; Osweqgo
Laborers, 85 N Y.2d at 26. It is appropriate for a court, given

particul ar facts and circunstances, to determ ne whether or not a
given practice is or is not deceptive as a matter of [|aw See

SSOKF.C v. Bell Atlantic Triton Leasing Corp., 84 F.3d 629, 636-

37 (2d Cir. 1996) (determ ning, on the basis of the conplaint and
attached exhibits, that a reasonabl e consuner woul d not have been

m sl ed by defendant’s conduct); Oswego Laborers, 85 N Y.2d at 26

(sane).

The essence of the plaintiffs’ claim of deception with
regard to MDonald's french fries and hash browns is that
McDonal d’s represented that its fries are cooked in “100 percent
vegetabl e oil” and that they contain zero mlligrans of chol esterol
whereas in reality they “contain beef or extracts and trans fatty
acids.” Anended Conpl. at § 44(F). However, the citations in the

anended conplaint to McDonal d’ s advertisenents, and the appended
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copies of the advertisenents, do not bear out the plaintiffs’
clainms of deception. The first citation is to an advertisenent

titled “Howwe’re getting a handl e on chol esterol,” alleged to have
coomenced in 1987 and to have continued for several vyears

thereafter. The text cited by the plaintiffs states:

...a reqgular order of french fries is surprising lowin
chol esterol and 4.6 grans of saturated fat. Well within
est abl i shed gui delines for good nutrition.

Id. at 44(F)(1). The text cited in the conplaint, however,
I nexplicably drops several significant words fromthe text of the
advertisenment included in the appendix to the anended conpl aint.

The actual adverti senent st ates:

...a reqgular order of french fries is surprising lowin
chol esterol and saturated fat: only 9 ng of cholestero
and 4.6 grans of saturated fat. Well w thin established
gui delines for good nutrition.

Id., Exhibit G 17 (enphasis added). The adverti senent al so states
that MDonald' s uses “a specially blended beef and vegetable
shortening to cook our world fanous french fries and hash browns.”

Id.

The plaintiffs next allege that begi nning on or around
July 23, 1990, McDonal d’s announced that it would change its french
fry recipe and cook its fries in “100 percent vegetable oil,” a

change that rendered its fries cholesterol-free. ld. at 1
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44(F)(2)-(4). They allege that fromthe tinme of the change until
May 21, 2001, McDonal d’s never acknow edged “that it has continued
the use of beef tallowin the french fries and hash browns cooki ng
process.” 1d. at 44(F)(5). Onits website, however, MDonald s is
all eged to have “admtted the truth about its french fries and hash

br owns” :

A smal | armount of beef flavoring is added during potato

processing -— at the plant. After the potatoes are
washed and steam peel ed, they are cut, dried, par-fried
and frozen. It is during the par-frying process at the

plant that the natural flavoring is used. These fries
are then shipped to our U S, restaurants. Qur french
fries are cooked in vegetable oil at our restaurants.

Id. Wiile the plaintiffs do allege that the beef flavoring that
McDonal d’ s acknow edges using i s equival ent to beef tallow, seeid.
at § 44(F)(6), the conplaint does not allege that the beef
flavoring contains cholesterol.® MDonald s maintains that its
“chol esterol disclosure is regulated by the FDA and is entirely
accurate and appropriate under the FDA s regul ations.” MDonald s
Reply Mem at 32 (citing 21 CF.R 8 101.9(c)(3) (regulating the

di scl osure of chol esterol levels on food | abels)).

® Plaintiffs allege in their opposition brief that “beef

flavorings and tallow [are] believed to be a source of chol esterol
and added fats.” Pl. Opp. Mem at 18 n.11. However, a court may
not consider “factual allegations contained in legal briefs or
menor anda” when considering a notion to dismss under Rule
12(b)(6). Friedl v. Gty of New York, 210 F.3d 79, 83 (2d Cr.
2000) .
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Plaintiffs further allege that McDonald s clains that its
french fries and hash browns are cholesterol-free is also
m sl eadi ng because the oils in which those foods are cooked contain
“trans fatty acids responsible for raising detrinental blood
chol esterol levels (LDL) in individuals, |eading to coronary heart
di sease.” Anended Conpl. 9§ 44(F)(7). However, plaintiffs have
made no al |l egations that McDonal d’ s made any representati ons about
the effect of its french fries on blood cholesterol levels. As

McDonal d’ s ar gues,

The contents of food and the effects of food are entirely
different things. A person can becone “fat” fromeating
“fat-free” foods, and a person’s bl ood sugar |evel can
increase fromeating “sugar-free” foods.

McDonal d’s Mem at 34-35. MDonald s representation that its fries
are “chol esterol -free” or contain zero mlligrans of cholesterol is

t heref ore objectively non-decepti ve.

Because the plaintiffs have failed to allege both that
McDonal d’s caused the plaintiffs’ injuries or that MDonald s
representations to the public were deceptive, the notion to dism ss

the conplaint is granted.

IT. The Plaintiffs’ Motion for Partial Summary Judgment
is Denied as Moot
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Because all of plaintiffs’ <clains in the anended
conplaint have been dismssed as a matter of law, it follows
necessarily that plaintiffs’ notion for partial sunmary judgnent
“regardi ng the Chicken MNugget and ‘cholesterol-free’ 45% | ess
saturated fat french fries representations,” see Pl. Cpp. Mem at

7, must be deni ed as npot. See Onandaga Landfill Systens, Inc. V.

Wllianms, 624 F. Supp. 25, 33 (N.D.NY. 1985) (dismssing
plaintiff’s nmotion for partial summary judgnent as noot after

granting defendant’s notion to dism ss).

III. lLeave to Amend is Denied

Leave to anmend should be granted “freely . . . when

justice so requires.” Fed. R Cv. P. 15(a); Foman v. Davis 371

U s 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962); Kropelnicki V.

Siegel, 290 F.3d 118, 130 (2d G r. 2002). However, “leave may be
deni ed when there is good reason to do so, such as futility, bad

faith, or undue delay.” Kropelnicki, 290 F.3d at 130 (citing Chill

v. General Electric Co., 101 F.3d 263, 271-72 (2d Cr. 1996).

The plaintiffs have not only been given a chance to anend
their conplaint in order state a claim but this Court laid out in
sone detail the elenents that a properly pleaded conplaint would
need to contain. Despite this guidance, plaintiffs have failed to
all ege a cause of action for violations of New York’s consuner

protection | aws with respect to McDonal d’ s adverti senents and ot her
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publicity. The plaintiffs have made no explicit allegations that
they wi tnessed any particular deceptive advertisenent, and they
have not provided McDonald’ s with enough information to determ ne
whether its products are the cause of the alleged injuries.
Finally, the one advertisenent which plaintiffs inplicitly allege

to have caused their injuries is objectively non-deceptive.

There is no indication that granting plaintiffs | eave to
anend a second tinme would provide an opportunity to correct the
failings in the anended conplaint. The plaintiffs have been warned
that they nust nake specific allegations about particular
advertisements that coul d have caused plaintiffs injuries, and to
provi de detail on the all eged connecti on between those i njuries and
the consunption of MDonald s foods. They have failed to renedy
the defects of the initial conplaint in the face of those warni ngs.

Granting leave to anend woul d therefore be futile.

In light of the previous decision and the granting of
| eave to anmend, the conplaint will be dism ssed with prejudice.

The plaintiffs

have no right to a second anendnent -— a third bite at
the apple -— particularly where, as here, they had anple
opportunity to craft their conpl aints and were advi sed by
the Court, prior to anmending their conplaints, of certain
pl eadi ng deficiencies and what the court woul d require.
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In re Merrill Lynch & Co. Research Reports Sec. Litig., — F.

Supp. 2d --, 02 MDL 1484, 2003 W. 21920386, at *9 (S.D.N. Y. Aug. 12,
2003). “As Judge Friendly noted in Denny v. Barber, 576 F.2d 465,

471 (2d Gr. 1978), where a district judge puts plaintiff’s counsel
‘“on the plainest notice of what was required,’ justice does not
require the court to ‘engage in still athird go-round.’”” Moran v.

Ki dder Peabody & Co., 617 F. Supp. 1065, 1068 (S.D.N. Y. 1985),

aff’d mem, 788 F.2d 3 (2d Gir. 1986).

Conclusion

McDonal d’s notion to dismss the anended conplaint is
granted. The plaintiffs’ notion for partial sumary judgnment is
denied as noot. Plaintiffs’ request for l|leave to anend the

conpl aint is deni ed.

It is so ordered.

New York, NY
September 3, 2003 ROBERT W. SWEET
U.S.D.J.
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