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The Commodity Futures Trading Commission (the “Commission”) has sued Noble

Wealth Data Information Services, Inc. (“Noble Wealth™), Curex Intemarional Corporation
(“Currex”), International Advancr;d Investments, Inc. (“IAT"), Bull & Bears, Ltd. (“Bull & Bears™),
Noble Wealth Development, Lt.c';i;(_“‘Nqble Wealth I-ﬁ("),- and Esfand Baragosh ("Baragosh"), an
individual, for misapprapriation of custormer funds and ﬁ-aud_ in violation of § 4(b)a)(i) - (iii) of the
Commodities Exchange Act (“t}l;é.‘ A,cf"), 7 USC§ &b(a) (Count Ij; bucketing customer orders in
violation of § 4(b)(a)(iv) of th; Act,i? U'.SI.{C, § 6b(2)(1v) (Count II); and selling illegal futures
contracts in violation of § 4a of ;hc‘#ct? 7 U.S..C. § 1a(3) (Counr [11)." The Coust has previously

granted default judgments and entered a permanent injuncticn against Noble Wealth, Currex, and

IAL The claims against Bull & Bears and Noble Wealth HK have been dismissed without prejudice.

1 The case is before the Court on a First mn;ﬁdc:d?COmplaint. Currex was not named as a
defendant in the original Complaint; but was added by the First Amended Complaint.
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The Court considers here the Conmussmns Mononfor Su.mmary Judgment against Baragosh, as to
whom it seeks permanent injur;‘c;ﬁi%;{féliéi_‘, r_cé:itﬁtiqn, Qisgorgemeut of profits, and a civil penalty.

Having revicwé.dv‘t.hé‘lﬁléadingst and e\}ide.miary record, except as to the request for
disgorgement, the Court will GRANT the C'c')mrpiséion's Motion.?

A.  TheParties
1. The Comrrussmn is ah_igdépénaépt'fedcral regulatory agency charged with
the administration and enfercerent of the Act. 'A.ﬁmddmental purpose of the Act is to insure fair

practice and honest dealings in com;hodiry exchanges. Tamari v. Bache & Co. (Lebanon) SAL,

730 F.2d 1103, 1106 (7th Cir.}, cert. denied 469 11.8. 871 (1984). The Act seeks to protect all
investors in commodities. Smith v. Groover, 468 F.Supp. 105, 112 (N.D.I11. 1979).

2. Noble W,c.alti;. is or was a Califé'mia corporation with its principal place of
business in Bethesda, Maryland It ;'.)‘revic"')p-x's}‘y ma:;hta.‘i‘ned offices in Atlanta, Georgia. Noble
Wealth, also rading as Noble Wealth,lnc and Nobel 'Wt?alth, Inc., has never been designated by the
Commission as a contract maxkerfor the u'ading' of forcxgn currency fistures contracts nor has it ever
been registered with the Commission in any capacity.

3. Currex is or was a Dela&aré corporation with its principal place of business
in Duloth, Georgia. As of appfgximgtély Iunvt_t of _1998_, Noble Wealth's Atlanta, Georgia office

merged iIs operations with Cuirex.

2 The Commission has filed supporting affidavits, testimony, and documents in connectiorn
with the present mation, but Baragosh has not. Accordingly, there is no genuine issue of
matenal fact. Even so, having reviewed the evidence, the Court is satisfied that the -
Commission's proposed findings of fact are well-grounded.
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4. IAlis or was a Dclawarcl colporanén with 11s principal place of business in
Bethesda, Maryland. JAI occupzed the same ofﬁce as Noble Wealth in Bethesda. As with Noble
Wealth, 1AT has never been dcmgnated by the Comzmssmn as a contract market for the trading of
foreign currency filures contracts nor_,_has u ever been registered with the Commission in any

capacity,

5. Bull & Bcars 13 :t‘;r:'-‘WaS acompany fcgistered with Companies ‘Housc of the
United Kingdom Financial Sen?ices' Authqritg, with its principal place of business in London,
England. Bulls & Bears has ngvcf b,;en aur‘h'ofiz;ed:‘to ébnduct investment business in the UK.

6. Noble WcalthHK 18 orr.' was i'xi_cdrporatad in Hong Kong. Itis net a licensed
foreign exchange broker with thé_ ngi_'g;Kpn’g S:cﬁxitiés zind Futures Commission,

7. Esfand Baragosh at all relevant times, was the manager of day-to-day
operations and the registered agent for the Noble Wcalth office located in Bethesda, Maryland.
Previously he was the manager of day~to -day operations for the Noble Wealth office located in
Atlanta, Georgia. As heremafter more particularly described, Baragosh also functioned in similar
capacities for Currex and TATL |

B Noble Wealrh's Initial Sn]icitation and_Training Program

1. Begmmng no later than 1994, Baragosh along with Noble Wealth, offered
to provide members of the pubhc wuh the means to buy and sell foreign currency contracts.

2. Baragosh and Noble Wcallh :.nhcuecl foreign currency “Traders” by placing
help wanted advertisements in the WermgIon Eosx the Atlanta Journal-Constinution, and cher
newspapers. When mdmduals responded by calhng the telephone number listed in the
adventisements, Noble Wealth representatives u;’vited them to visit Noble Wealth's offices in

Maryland or Georgia for a b;ief interview. Dt;ring’_fhis interview, a Noble Wealth representative
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explained that the firm affered 2 nﬁdmé program wluch taught the rudiments of trading currencies
which would enable the job-secker po conduct tughly lucratwe wading. According to Noble Wealth’s
brochures, its access to the mterbank market enabled 1 10 obtain the “best buy-sell quotation for
clients all over the world.” | | |

3 Nobel Wea]th‘s uadlng pro.gram conmsted of four sessions, each lastmg one
or two hours, dunng which tramees wauld watch wdeotapes In which Baragosh descnbed the
mechanies of trading currencies through Noble Wealth a:gd different trading techniques. In addition
to the videotapes, Baragosh or anéihér }ioblé'Wealth"insnuctOr would explain to trainees thay they
could become traders by opening an ééi:ount of $ 10,000. ',The insiructor would urge the trainees to
solicit their family and friends 10 open accounts and become “customers” of Noble Wealth.

4. During these trajining sessions, Baragosh and other Noble Wealth instructors
provided tramees with brochures that‘pmjected investment returns of “31.15%” in a matter of days,
“192.5%” i one month, * 906% n three months or “532%“ in six months. The brochures also
made favorable comparisons berwcen forezgn currency tradmg and invesiments in stocks and mutual
funds. | |

5. The brochﬁ&s represented that Noble Wealth customer accounts would be
managed by “highly vained investment consu_llt_ants‘f’ and that rades would be placed through Noble
Wealth HX, 2 Hong Kong corpora.tio;i purporting 10 e 8 '_‘Licensed Financial Brokerage House with
daily tumovers in excess of IOC_i mi“lll_ion dollé;é," and said to be the Macau subsidiary of Bull &
Bears, a British company. B : :

6, Noble Wééﬂth'ax-xd -Baraébsh encouraged traders to use these hrochures and

other documents as fools for soliciting friends and family 1o invest with Noble Wealth. Noble
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Wealth and Baragosh provided tradcrsmthtclcphom SCripts 1o use when soliciting portential
customers. - | N

?. Friends dl'ld fanuly of the tradcts were thus subjected to the same claims that
Noble Wealth used 1o lure traders mto :ts scheme . |

8. All the clauns descrlbed in subparagraphs B(2)(3)(4) and (5), supra, were
false. The record shows rhat Noble Wealth‘s mvestors had not achieved extraordinary profits.
Indeed, all of Nohle Wealth’s inves;c_rs had last the bulk of their investments.

9. Although Nable Wealth issued account statements to traders and customers
reporting trading losses, spread fees,‘ daily ixltetés't fees aﬁd commissions, and other account activity,
Noble Wealth in fact failed to purchase forexgn currency confracts on behalf of its customers. The
account statements issued by Noble Wcatth werc therefore fictirious.

10.  Noble Wca_ith I-IK was not_ a Iiccnscd financial brokerage house in either the
United States or Hong Kong an'c_iNc;ble Wealth’s “highly trained investment consulrants” had
artended only four training sessioné thch, taken together, amounted to less than a single eight-hour
day.

1. In markcd. contrast, Ch_risfopher Maher, an expert in foreign exchange
currency markets ("Expert Maher") [esnﬁed al the prellmlnaxy injunction hearing in this case thar
a trader of foreign currencies on !he mterbank marker - norrnally the foreign currency desk of an
investment bank -~ must rypxcauy ::pend several momhs to several years apprenticing with a senior
rader before being permited to t;ade 'Currenmc's. »" R

C. Johle Wealth's

12.  AfterNoble Wealth's frainees completed their four rraining sessions and raised

310,000 for their own accounts or Solicited at least $10,000 from other customers, they were
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permitted to trade Nable Wealﬂ_ix"é;ffdreigz; r_purrerr_;c.:y | ééntracts using Noble Wealth’s mrading
operation. o .

13.  Noble Wealthstradmgoperanon was organized and operated according to
its ewn rules and regulations. It es:abhshed the tradmg hours for its facility; determined the terms
of the currency contracts that wcrc traded ar ns facxhty, dictated the sizes of the contracts to be
traded; offered leveraged foreign cuxrénéy contracts and estabhshed the initial margin requirements
for its contracis. Noble Weafth alsb detmnjqed me'poténtial duration of the contracts, allowing
them to be held open mdefirutely A

14.  Therading day at Noble Welth ran from & p.m. unti] 3 p.m. the following
day.

15. Noble Wealth offered contracts in four major foreign currencies denominated
against the U.S. dollar: German Delitschcmarks, Swiss Francs, Japanese Yen and British Pounds.
The Deutschemark, Franc and Yen contracts were traded in increments of $100,000 and the Pound
contracts in increments of $50,_('){(;)Q.5- T

16. lnvesmré:\;zgfé ﬁéﬁnitt;dxtﬁy.plllrc.hase these contracts on leverage. Noble
Wealth required investors 1o make a dp‘\;fzrlpayment on the contract (initial margin of $1,000 for day
rades and $2,000 for trades held 5pcn for more rhz;n one day. If the market moved against a
customer’s position, Noble Wealth icquired. the customer to invest additional funds (maintenance
margin). -7 N

17. Customr:r-s claéed ous rheirrpoSitibns in Nohle Wealth contracts by entering
info offsetting transactions. For cxample ifa Noble Wealth “trader” purchased a Yen contract, the

contract could be offset by selhng a Yen conrract
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18.  InNoble ‘Wéé'i»t‘lh"s Maxylandotﬁces, traders sat in a large central area of the
business premises where they wamhed ccmputcr momtoxs dlsplaymg quotatien services that reported
the prices of various foreign currencws ' o

15. When the 4-trader“saw a deswable pnce the trader filled out a Noble Wealth
order ticket describing the numBm‘ of contracts to»;i;e boughr or sold, the foreign cum:ncy to be
traded, the price reflected on the :;Omputer momtor and whether the order was z stop-lass or limir
order.

20, After completi.rig the order ticket, the trader brought the ticker 1o the Noble
Wealth dealer who was located in 'thc desling roofn of the Noble Wealth facility, a small room
separated from the trading ﬂoor’-;bxy a,glaSS windc#w.; | Thc trader then slid the order ticket under the
window 10 the dealer. | e :

21, The dcalcr clalmed to pla,ce a telephone call to Nable Wealth HK 1o obtain
a price quote and thereafter rclayed the pnce quote to the u*ader The rrader had only a few seconds
1o decide whether to execute the trade

22,  Ifthe trader accepted the price, the dealer completed the order ricket by filling
in the execution price for the trade.

23, Ina recent arbztranon proccedmg between Noble Wealth and an invesror,
Baragosh testified that Noble Wea]th dld not actually place all of its customers' traders on the
interbank market, Accordmg 10 Baragosh what Noblc Wealth s Maryland office did was 10 pass
its traders’ currency contract orders to a“head dealer at Noble Weaith HK, who then anempted 1o
malch customer buy and sel ordcrs evexy half liour. Baragosh claimed that if there were unmarched

| orders, Noble Wealth HK would purchase off—semng currency positions on the interbank marker

through 2 firm called Bul} & Bcars wluch wasg supposcdly located in London.
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24, Thus, by Baragosh’s (3! admzssxon, Noble Wealth's traders were not entering
into ransactions on the lnterbank market, mstcad the:r trades were being “bucketed’ or maiched by
Noble Wealth HK. N :

5. A compansonr of Noblc Wealth s bank records and customer account
statements establishes that Noble Wealth purchased few 1f any, foreign currency contracts on behalf
of its customers, and that not one of Noble Wcalth s Iransfcrs of funds to Noble Wealth HK
corvesponded to customers’ purported purchascs and salcs of currency contracts,

26.  Instead, Nobie Wealth and Baragosh diverted customer funds, using them to
pay for operaling expenses, personal expenscs salanes comrmssmns and ather expenses.

27. Substanna.l pornons ofcustomer ﬁmds were alse wired to Noble Wealth HK
and Bull & Bears, never to be retumed 1o customers.

28.  Noble Wealth's entire premise was misleading. The nature of the interbank
market is such thar it was impossible for Noble Wealth 1o provide its waders with the abiliry to place
trades on the interbank market.

29.  Expert MahEr tesrtﬁed at the prelunmary injunction heanng that the interbank
market consists of the tradmg of formgn currency contm::ts between investment banks and other
large institutional investors. For se_ve_ral reasons, mdmdual Imvestors are generally foreclosed from
participating in that market. Onf_: rea_so'n is that the miarket has considerabie capital requirements
for its participants. Second, intcfb;_iﬁk_ nw;arkét iiai"t‘i-éipanlts have pre-arranged counter-party credit
lines due 1o the considerable expésure 10 'defaul't on foreign currency contracts. Third, since
settlement of the conmracts occurs 1”r1”Ihe country whcrc the currency is issued, interbank market
participants must maintain bank acoounts n each counu'y in which each traded currency is issued --

for instance, in Japan for Yen. Fouxth, a tmnsacuon on the interbank market is genetally in the
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millions of dollars, with five rm!hon dollars COHSIdQI’Gd a small foreign exchange deal. A $100,000
iransaction — the size of Noble Wcalth’s purponed currency contracts — is virtually unheard of.
Finally, interbank market currency qqntracts ﬂlypxc,a.lly.‘a.re not purchased on margin. In a word, the
mterbank market is generally une}i}éii_ébié to small igw:r{:srors such as Noble Wealth's customers.

C. :

30. Esfahand Baragosh managedand actively participated in the day-to-day
acrivities of Noble Wealth’s Maryla.ndand Qe@rgigofﬁces, placed advertisements for new raders,
conducted initial interviews of théSe”}jrospects,-.and oversaw their training at both locations.

3l.  Duringthe &é@ningrsessioﬁs, B‘aragosh represented 1o trainees that he was an
extremely successful currency tré.der‘@hd had b.ecor-ne a nuilionaire rading foreign currencies.

32, Durng these sessmns Baragosh referred trainees to the extraordinary profit
projections contained in Noble Wcalm‘s brachures and touted the company's reputation.

33.  Baragosh aléé éncoumged the u'amees 10 solicit their friends and families to
open $10,000 trading accounts.

34.  Baragosh conducted weekly meetings in Noble Wealth's offices in which he
encouraged waders to place more 1rades.

35. Baragosh rccciv:ed a personal commission of two dollars per wade executed
by all Noble Wealth traders. g |

36. Baragosh a;sé’:cér.itro.ll‘ed'l\]oble Weahh’s finances, had signature authority
over the bank accounts for Noﬁllrr.;. WcalmsMarylandand Georgia offices, endorsed checks and

wrate checks on these accounts,
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37.  Baragosh expressly held himself out 1o the public as a conwolling person of
Noble Wealth. Af a private arbmauon heanng on Aprll 7, 1998, for instance, Baragosh identified
himself as the vxce-pres;df:nt of Noble Wealth and tesnﬁed on behaif of Nohle Wealth.

38,  During that 'lltrauon hca,nng, Baragosh also testified that he oversaw the

day-to-day operations at the Maryland and Georgla ofﬁces

39, At all relevam nmes Baragosh lcnew that the majority, if not all, of Nable
Wealth customers were ]osmg money Noble Wealth's 1099 tax forms for 1996 were located in
Baragosh’s office in Maryland ax}d‘-:r‘cﬂected,that ¢Vexfy one of the Noble Wealth mraders had lost
meney for the year. y

40.  Since Ba’résig,ols.h-sig‘nef_ift;éé checks ‘when customers wanted to withdraw their
money from their accounts, he was well aw‘a’ré tila; custemners had liquidated their accounts for far
less than they initially invested. | |

41. Despite knowing that Noble Wealth traders and clients were losing money,
Baragosh continued to solicit neﬁr‘tfainccs for the Noble Wealth's rading operation and continued
1o represent that rraders could ‘ea;'n.sub:?,t_antial._p.r_o_ﬁt‘s trading through Noble Wealth.

D. ole o ' ﬁd -I'Ar[. o

42, In June of 1998 customers Of Noblc Wealth’s Georgia office received notices
informing them that Noble Wcalth was mergmg wuh Currf:x and that Currex would offer the same
services as Noble Wealth.

43, Baragosh\ téstiﬁcd at the préliminaxy injunction heanng that Currex took over
all of the customers of Noble Wéal;ﬁ’S'Gecrgiao_fﬁcc and that Currex continued operations at the

same physical location as Noble Wealth's Georgia office.

0"
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44.  The same “traders” who had ‘warked for Noble Wealth’s Georgia office
became Currex workets. Documeuts fc»und on the Currcx premises in Georgia included Currex
brochures deseribing how 1o place éustomm ordelrs with Noble Wealth, Identical memoranda
describing the commission strucmre énd ratcs for "traders“ were found en both the Currex premises

in Georgia and the Noble Wealth prcmlses m Maryiand

45.  Baragosh. was;ai controlling person of Currex. He was a vice president of
Currex and continued 10 conduct trauung for Currcx “traders" Just as he had for Noble Wealth. He
had signature autherity over Currex-s;bank s,ccou'ms; and wrote checks on those accouns, including
Currex checks written 10 satisfyén aibitration aivardentercd against Noble Wealth.

46.  Shorly bcfofe_ this suit was filed, Noble Wealth's Maryland office changed
11s name 10 LAT and relocated its ofﬁcg, énd Bér_agosh signed & new lease for the company under the
TAl name. |

47. Baragosh's-jést up &l'e IAT cmce u‘smg funds from Noble Wealth. Under the 1A]
name, newspaper advemscmenis Wm: rakcn aut for currency "traders.” These advertisements were
identical to those that had been placcd by Nobic Wcalth

48. 1Al continued operations substantially identical to those of Noble Wealth.

49, Baragoshv Was a confolling person of IAL He was its vice president, signed
the lease for its office, had sign_ato:?' authority on its bank account and was the sale person who
wrote checks on the accounr. | |

B

Summary judgfi‘ieht: shall ‘inc'"réndél;adv-'forthwith if the pleadings, depositions,

answers to interrogatories, and admiséions on ﬁl;, togcth& with the affidavits, if any, show that there

I8 10 genuine issue as to any material fact and that they moving party is also entitled to a judgment

o
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as a matter of law.” Fed. R. Civ. . 56(c); see also Celotex Corp. v. Caprert, 477 USS. 317, 327
(1986); w&@g 477 U S 242 249 (1986). “[T}he burden on the moving

party may be discharged by a showmg o that 13 pouumg out to the district ceurt ~ that there is an

absence of evidence to support I'. nmovmg party ) case " Motor Club of America Ins, Co. v.

Hanmifi, 145 F.3d 170, 174 (4th Cu) _Q[t,_.ds_m___c_l 119 S Cr. 509 (1998) (quoungé_gdmn 477 U.S.
at 249-50), T

Once the movmg parry has met tlus burden the burden of production shifts to the
nonmoving party who “must do more than 51mp1y show that there is some metaphysical doubt as to

the material facts.” Matsushita Electmmc Indus Cg v Zenith Radio Com,, 475 1J.S. 574, 586

{1986) (citation omitted). The nonmovmg party "rnay not rest upon the mere allegations or denials
of the adverse party’s pleadmg,’_‘ ch R. C1v P 56(e) but must come forward with “specific facrs
showing thar there is a genuine lssue for tmal.” Matsushita, 475 11.S. ar 587. “Mere unsupported

speculation . . . is not enough 1o defeat a summary judgment motion.” Ennjs v. Nar’] Assn. of Bus.

& Educ. Radio, Inc,, 53 F3d 55 62 (4th Cir. 1995) Se¢ also Runnebaym v. NationsBank of

Maryland, N.A., 123 F.3d 156, .163~(‘4thﬂCir. 1997) {overruled on other grounds) (“mere existence
of a scintilla of evidence” in sup‘;rio'r't‘ of the'nnnmov'mg' pany’s position is insufficient 1o defeét a
motion for summary 3udgment {qudnng A_nggm_og 477 {J.S. at 252)). Courts must be especially
caumious in granting summary judgment when quesnons of mtent are presented burt such issues do

not preclude the entry of summary Judgmcnt Brddford v “s‘chool District No. 20, 364 F.2d 185, 187

(4th Cir. 1966).
The record reveals no'genﬁine dispute as to any material fact in this case. As the
Court now explains, the Commission s entitled to j udgment as a matter of law against Baragosh for

12
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musappropriation of customer fundsandfraud (C‘oum 1), Eucketing of customer orders (Count [1),
and the offer and sale of illegalfy{éu;%s '_¢0_ntra_cﬁs .(Céj;lntjlnj.
A, Tunsdiction

The Court has SubJECt matter Junsdxcnon over this action and persondl jurisdiction

over the parties pursuant to Secnon 6c of the Act 7 U.S.C. § 13a-1, which authonzes the
Commission to seek injunctive rclxef agamst any person whenever it shall appear that such person
has engaged, is engaging, of is ahout to engage m any &Ct or practice constinying a violation of any
provision of the Act, or any rulc,,rcgulanon, or order promulgated thereunder.

Venue lies propezly w;r_h this C‘ogn pursuant 1o Section 6¢c{e) of the Act, 7 U.S.C. &
13a-1(e), because ar all relevant .times, Noble Wealth, its successor entiries, and Baragosh were
found in, inhabited or ransacted busiﬁcss in LthDistdct of Maryland. The acts and practices alleged
to have violated the Act occurred wi;hiri this__districf, a&mng other places.

B.  Nohle Wealth and Baragosh Engaged in Fraud in Violation of Section 4h(a)(i)-(iii)
of the Act ' S

Violation of the anti-fraud provisions of the Act oceurs when (1) an entity or person

makes misrepresentations or deceptive omissions (2) with scienter and (3) the misrepresentations

are material. CFTC v, Commonrwe'alth-‘Fin.' Group, Ine;, 874 F. Supp. 1345, 1354-55 (S.D. Fla.

1994). See also CFTC v. Nable Merals Tnt’l. {nc., 67 F.3d 766, 774 (9th Cir. 1995) (scienter is an

element needed to establish a violégi}gm of Sectio_x:_;ib’).‘
The record in thié pés‘e_ demahs_tratcs-tha_: Noble Wealth and Baragosh engaged in

frand as defined in the Acr.
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Without question'fﬁei’imisrcprescmeg the profits and risks associated with Noble
Wealth’s foreign exchange curréncy ‘c'dnu'a,cts falsely characterized the experience of Noble
Wealth's traders, issued false a.ccoum statements and mlsappropnated customer funds.

Noble Wealth and Baragosh acted wx:h scwnter This element may be established

in two ways: (1) by dcmonStratmg hat a defendant knew his representations were false and

calculated 10 cause harm; or (2) y"showmg Lhat he made the representations with a reckless

disregard for their ruth or falsity. ﬁ_ ohle Metals, 67 F.3d ar 774. See also Crothers v. CFTC, 33 F.34
405, 411 (4th Cir. 1994) (“recklessness 1s sufficient to séuisfy section 4b’s scienter requirement”

(quoung Drexe] Burham Lambert v. CF'I‘C‘ 850 F.2d 742, 748 (D.C. Cir. 1988)); Messer v_ E. F.

Hutton & Co., 847 F 24 673, 67’7*79 (1 1th Cu* 1988) (d1scussmg scienter requirement of Section
40 of the Act, 7 U.S.C. § 60o); Dm 850 F. Zd al 748 (reckless inartention to obvious dangers tc a
client’s interests in arranging a pu;chase or sale of commodities triggers liability under Section 4b).

The uncontesied rﬁotd establishes that Ncﬁble Wealth and Baragosh knew that their
profir and nisk claims were false, knew that they were misrepresenting the qualifications of their
traders, knew that the account statements issued to customers and traders falsely represented that
Noble Wealth was purchasing forelgn currency conuacts, and knew that they were engaging in
rusappropriation of finds. Desplre tlus knowledge Noble Wealth and Baragosh continued to recruir
raders and customers, urgmg them to mvest 11:1 Nob{e Wealth’s foreign exchange currency contracts
and continued to claim that they could eam substannal proﬁts Noble Wealth and Raragosh also
urged existing customers to send addltidnalrfunds 10 Noble Wealth when the marker purportedly
moved against their positions, even .,tﬁough Noble Wealth and Baragosh knf:w no foreign currency
contracts were being purchased. Noble Wealth and Bardgosh's actions were reckless and involved

“highly unreasonable omissions’_af'-'miSrepr'cscmat_ip_ns that involved not merely simple or even

L
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inexcusable negligence, but an cxlyren_‘fc: dﬁ:p,ar.mr'e}’frdm"thé sténda:ds of ordinary care.” Messer, 847
F.2d at 678. | R

The final elcmcﬁ't forestabhsm:lgﬁ'aud under Section 4b(a) of the Act, also clearly
met in this case, is that the kno’w'ing‘zfﬁistep'réscntétiéns ‘must have been matenal. A statement or
omitted fact 1s material if it lS substannally hkely that a reasonable investor would consider the

matter important in making an invesiment decxszon ™ Sudoi v, Shearson Loeb Rhoades. Ine . [1984-

1986 Transfer Binder] Comm. Fut L Rep {CCH)1]22 748 at31 118 (CFTC Sepr. 30, 1985) (citing

ISC Indus., Inc. v. Nonhway,iug_‘ 426 U. S 4”8 449 (1976)). False representations regarding
profit potenual and risk are cons1dered matenal “When the language of a solicitation obscures the
umportant distinction between the passibility of substantial profir and the prohability that it will be
camed, it 1s hikely 1o be materially misleading to customers.” Inre JCC Corp., [1994-1996 Transfer
Binder] Comm. Fut. L. Rep. (CCH} 126 080 at 41 576 n.23 (CFTC May 12, 1994). Indeed,
misrepresentations concerming proﬁt and nsk go to the hcart of a customer’s investment decision and
are therefore martenial as a mager of law See __mmg;&al;h 874 F. Supp. at 1353 (combined with

claims that risks are subject to spGCIﬁc hmuanons proﬂt clmms amount to guarantees of profitabiliry

prohibited by Section 4b); Hall v, Pa!ne_Wt;hher ‘_laCksnn & Curtis, Inc¢. [1986-1987 Transfer Binder]
Comm. Fur. L. Rep. (CCH) Y 23,317 a1 32,860 (CFTC Oct. 8, 1986) (when broker emphasized
limited risk and explained rationale for expected profits, it was reasonable for customer 1o interpret

a prediction of a specific and substantial level of proﬁtsr as a guarantee of some profit); and Keller

v. First Nat’l Monetary Corp., [19841986 Transfer ander] Comm. Fut. L. Rep. (CCH) { 22,402
at 29,823 (CFTC Qct. 22, 1984) (“As we haw: held m other cases, statements that lead a customer

10 believe that a particular investmeln!. is vxr_tually nsk—,frce and will almost certainly yield a profir

s
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are not protected from claims of ﬁaﬁd'Simﬁly'bébauéc the broker has made a pro forma disclosure
of risk™).

False representations of account activity as reflected in cusiomer account statements

are also material hecause a custor_riﬂf".w :

ce ‘the demsmn as Io thther 1o invest addxr.ional funds See

investment will almost ccrtainly lllﬂ
Sudol, [1984-1986 Transfer Bmder] Comm FutLRep (CCH) at 31,119 (citing TSC Indus., Inc
426 U.S. at 449). |

In addition, falser' representations rega'rding a broker’s expertise are material.

Commonwealth, 874 F. Supp. ar 13S3~54 (nﬁSrepfeéehtations regarding the trading recard and

experience of broker are fraudulent because past success and experience are marerial facrors 1o

reasonable investors); fakobsen v. Mcm[I Lvm:h Plercc Fenner & Smith. Inc. -[1984-1986 Transfer

Binder] Comm Fut. L. Rep. (C‘CH) q22 812 at 31 392 (CFTC Nov. 21, 1985) (broker’s prior
Trading experience s a significant and material facf;or in invesiment decision-making process).
Finally, misappmpriat_ioﬁof ﬁ.mds constitutes "willful and blatant” fraudulent activity
violative of Section 4b(a) of the Ac‘t.-gj-:E:IjC v. Cheung, No. C[V. 5598 (RPP), 1994 WL 583169, at
*1-2 (S.D.N.Y. Oct. 21, 1994) (preliminary injuncltion granted against defendant who selicited
customers 1o trade in coaunodmes and then embezzlcd and converted customer funds); CFTC v,
Clothier, 788 F. Supp. 490, 492 (D Kan 1992) (a vmlatmn of Section 40 of the Act includes the
fraudulent misappropriation of customers funds entrustcd 10 breker for trading purposes); CFTG
¥, Skorupskas, 605 F. Supp. 923 932 (E D Mlch 1985) (defendams defrauded customers by
soliciting investor funds for trad_;ng and then pc_)r trading those funds); In re Lincolnwond
Commodities. Inc., [1982-1984 Transfer Binder] Comm. Fur. L. Rep. (CCH) § 21,986 ar 28,255

(1984) (Commission affirmed holding that defendant ﬁplawd Section 4b when he “diverted 1o his
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own use funds entrusted to him by or on behalf of ius cusromers") CETC v. Muller, 570 F.24 1296,
1300-01 (5th Cir. 1978) (prelunumry uuuncuon afﬁrmed wherc CFTC made a prima facie showing
that defendant had mlsappropnated cusmmcr funds in vmlaucm of the Act).

The record is pelluc:dly clear that Noblc Wealth and Baragosh's claims regarding

prefit potential and risks, customer account actxvxty, dnd the expertise of their personnel were

matenial. That they mlsappropnated custorner funds 15 cqually apparent. All these actions were
fraudulent, wilfully and blatantly‘ 50, waﬂnn Thc mc_anu;g pfSccrmn ab(a)(D)-(iii), 7 U.S.C. § 6b(a))-
(ii). |

C. Noble Wealth Enga;zcd in Bucketme_qf f‘ustomer Orders 1n Violation of Section

4b(a)(iv) of the Aet

"Bucketing"” occuys whén “orders of customers for the purchase or sale of

commodities for future delivery, in_stcad of being Executcd by bonafide purchases and sales with
other traders, are simply marched and offset in the soliciting ﬁnﬁ’s own office and the firm itself
takes the opposite side of custoruers orders M 968 F.2d 510, 520 (Sth Cir. 1992)
(quoting 80 Cong. Rec. 8,088 (May 27 1936) (remarks of Senator Pope)); see also CFTC v,
Standard Forex, Ine., 1996 WL 435440 at *9 n 9 (E D N Y July 25, 1999) (bucketing occurs when
a trading company takes the oppos'ite"half of a ;;iistomcr"s position rather than puring the made
through 1o a neutral market). | |

Baragosh has a@inéd that Noble Wealth's trader and customer orders WEre nog
competitively executed on a neulral market. 'I"hc unconrésied record demonstrates that Noble Wealth
and Baragosh did not place cusmmer trades on the mtcrbank market, but instead had Noble Wealih
HBK martch customer orders with offscmng currency posmons The record shows indisputably thar

Noble Wealth and Earagosh acted wuh sr:lentcr L

TR
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Accordingly, Nobchcalthand Baragosh engaged in bucketing in vialation of
Section 4b(a)(iv) of the Act. ‘

anid Baragosh Vio a1éd Section 4(a) of the Act by Selling []]egal

Futureg Cont;gg; . o

Section 4(a) of the Act 7 u S C § é(aj, requlres that "futures contracts” be sold on

D.

a “contract marker” designated by_th > _.'_omnusswnxw Wh.lle the term “futures contact™ is not defined
in the Act and there is no estabhshed hst of Lhe elements of a futures contract, CFTC v, Co Perro
Mkig. Group, Inc, 680 F.2d 573, 577, 581'(9@1 Cir. 1982), cases have fleshed out irs meaning.
Thus, a "futures contracts” has been‘c_icﬁncd eis.a contract for the purchase or sale of a commodity
for delivery in the fisrure ar aprice esmblishcda'.t -the. time the confract is initiared. [t may be fulfilled
through offset, cancellation, cash scnlemem or other means 1o avoid dehvery, and is entered into
primarily 1o hedge or speculate upcm pnce changes m Ihe commochty without trdnsfemng ownership
of the commodity. See Noble Mcga[s 6‘7 Fad a[ 766 (holdmg that defendants sold futures conmacts
where customers had no cxpectanon of taking dehvery} Co Petro, 680 F.2d at 578-81 {holding that

defendants sold futures where customcrs were speculators from the general public, entering into

standardized contracts 10 facilitate offset with no intention of taking delivery); CFTC v. Hanover

Trading Comp ., 34 F, Supp.2d. 203 206 (S D. NY 1999) (holding that defendants telemarketed
futures conracts where customers entered mto conlracts w1th No expectation or intention of raking
delivery, but instead to assume. nsk of pnce changes) Other characteristics that facilitate exchange-
waded contracts include srandardzzed commodlry umts and Initial deposit and maintenance margin

requlrernents

; [1984-1986 Transfer Binder] Comm. Fur. L. Rep.

(CCH) ¥ 22,698 at 30,975.76 (CFTC Aug. 7,1985)
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The "contract market" on whxch futures contracts must be sold refers 10 Commission-
designated boards of 1rade, N__I__Mgz_a_g 67’_ F3d at 772 (futures contracts not sold thus deemed

illegal "off exchange" comracts)

Noble Wealth's contm 15 mamfcst!y cxhlbuod the characteristics of contracts found

by other courts 1o be futurcs contracts ‘ Thc forclgn currency contracts it sold 1o traders and

customers were contracts for thc purchasc or salc of cuxrem:lcs for delivery in the furure. The price
of the currencies was set af the nme the contrac:t was mmated The value of the contracts rose and
fell with subsequent rises and falls m thc value of the underlymg foreign currencies, thus offering
customers the abiliry to speculate on ﬂucmatlons in the value of the Japanese Yen, the German
Deutschemark, the Swiss Franc, aud other fore;gn currcnc1cs Individuals who entered inio these
conwacts were able to capture tlmse_ pn'cé mdvemems.and avoid making or taking delivery of foreign
currencies by offsering the conuﬁxr:rts..‘jr'ﬂl“he Noble Wealth contracts had standardized commaodity unir
and investors could purchase the conracts on Iéverage through an initial deposit. Investors were
then required to invest addmonal funds ¢ 'mamtenance ma:gm”) if the market moved against their
positions. The futures confracts, howaver were sold nat ﬁom designated contract markets, but from
Noble Wealth's Maryland and Georgxa ofﬁces Smce under Section 4(a) of the Act, futures conjracrs
must be s0ld on an exchange deslgnared by the Conumsszon Noble Wealth violated that provision
of the Act. |
E. [4) 's a _ R

Lest there be any doﬁbt, Noble ‘»Wealth"s confracts were not spot contracts exempt
from regulation by the Commissit‘xﬁ "Spor conmracts,” which are not funres contracts, are
agreements for the purchase and saIc: of commodmes that amticipate near-term delivery. Dynn v.

CFTC, 519 U.S. 465, 472(1997) g];g jon § ‘._‘ , 8 F.3d 966, 970 (4th Cir.

: 19,
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and delivery of a cormmodiry). "The 3potmarkct' is essennally the current market, as distinguished

from the futures marker." » 779 F. Supp. 741, 742

(S.D.N.Y. 1991). Spot transacnons m fomxgn currenaes call for sentlement within twa days. Id,
Spot coniracts are excluded frorn regulanon under the Act because Congress felt that "[t]nmsacnons
in the commodity itself which annmpa{e acrual dehvery dnd not present the same opportumnes for

speculation, manipulation, and qumght wagenng-ti}af trading in futures and options presented.”

Salomon Forex. Inc. v, Tauber, 8 F.3d 2t 970 (4&1{' Cir. 1993), cert. denjed, 511 US. 1031 (1994).

Congress, however, never intended to cxclﬁd.*c‘ from me Commission’s jurisdiction transactions
which are "sold merely for speculatilvé_.-p'urposés and which are not predicated upon the expeciation
that delivery of the actual commodlty by the seller bo the ongmal coniracting buyef will accur in the
future." Co Petro. 680 F.2d at 579 (utauan ommed) Ngj)_lg 67F.3dar772 ¢ cinng Co Petro, 680
F.2d ar 579,

Noble Wealth's cc;ntré;:ts were nbt spot contracts. Noble Wealth investors had no
need for foreign currency and ncvéf a;mallyr tooi-c delwery of the currency. Contracts were sold for
speculative purposes and were not predicated on the actual delivery of the currency.  Spot
transactions in foreign currencies call for s‘ettlem:m 'Within two days whereas Noble Wealth's
contracts were held open mdcﬁmtely Expcrt Maher tesnﬁed at the preliminary injunetion heanng
that spot fransactions are conducted on the mterbank market and that transactions are for millions
of dollars, with five rnllhon dollars bemg a’ smali transacnon Maher also testified that spot
transactions in the foreign exchange currency market are conductecl with 2 counter- -pany, such as a
bank, based on pre-arranged lmes of 'approval; -The small size of Noble Wealth’s contracts

($100,000) and the lack of counter-pa,rty‘lines_of credit and foreign bank serlement accounts indicare

20
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that no interbank market mmion_‘siwcre taking place: Baragosh conceded in his arbitration
testimony that Noble Wealth HK r‘natched buy and sell orders and thus did not engage in interbank
market transactions. The Court. ﬁnds that the Noblc Wealth comracts do not fall within the spot

contract exception to the Comrmssmns ]unsdlcnon o

The "Treasury Amendment " 7 USC § 2(a)(3)(A)(), excludes from the

Commission's jurisdicrion futures and opnon rransacnons involving foreign currencies and certain
other designared financial msmunents— not coz}ductcd ona "bomi oftrade.” Section la(l) of the Act
defines a “hoard of trade” as “any' Exr;j}'iapgé _ér asgociat_iorg whether incorporased or unincarporated,
of persons who are ehgaged mn the bﬁsincss of 'Euying oi' selling any commodity or receiving the
same for sale or consignment.” 7 U.8.C, § la(l) A number of courts and the Commission have
found that, where a defendant chgagés'in mass mariceting to small unsophisticated investors, ir
operates a "board of trade” within thf:_-Commission's Jurisdiction.

In Salomon Forex, the U.S. Court of Appeals for the Fourth Circuir observed that
only individually-negotated foreign‘ Cﬁr;éncy'bﬁfioﬁ and 'fumres wransactions between sophisticated
large-scale foreign currency traders fall wuhm the Treasury Amendment’s exclusion, not
ransactions by “unmphisucatcd pnvate mdwlduals buymg on an organized bur unregistered

| exchange. Salomon Forex, 8 F.‘3d 377'977-78.: Thpugh the court held that the wansactions in that case
were exempt from Commission jurisdiction becanse the defendant was in fact a “sophisticated
trader” who conducted extensive trag&ing worth bill;ions of dellars, owned a trading company, and
was not rading on an “unregulated exchange it speczﬁcally noted that “[t}his case does not involve

mass marketing to small i mvcsLor_s, wh;ch would appear to chuue trading through an exchange, and
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our holding in no way implies that such marketmg 15 cxcmpt from the [Act].” Id, See also Rosper

v. Peregrine Finance [ 1d., 1958 WL 249197 ar "‘1 "‘3 -3 (S D.N.Y. May 18, 1998) {foreign currency

transactions occurred ona board of trade” because Lhcy “were not interbank transactions and not

subject to govemnment regulation orhcrthanmw,da' Lhe [Act]"), CETC v, Am. Bd. of Trade, Inc.. 803
F.2d 1242 (24 Cir. 1986) (holdmg that whlie the Trea.sury Amendment excluded from the
Commuission’s junisdiction forexgn currcncy rransacnons between sopmsticamd financial
institutions,” it did not exclude the def&ndant s opcranon of a foreign currency exchange marketing

10 and engaging in transactions thh pnvate 1nd1v1duals)

InCETC v. Stangigrd Forex, Inc._ 1993 WL 809966 ar *1 (E.D.N.Y. Aug. 9, 1893),
the district court held that a boa.rd of trade exjsrg whcré “private unsophisticated investors are
transactional participants.” Id. at 1 Defcndams opcratcd an office in New York for purposes of
engaging in investing and rradmg acuwtlcs concermng foreign curmrencies. )d, at *2. “Account
executives™ who had no pnor tradmg .cxpcnencc werc recruited and hired, it appeared, "“simply
because they had money or had ﬁlends and fcumly who wcre likely to have the funds to invest with
Standard Forex.” [d ar *3. In t;_aupng thc,ac_coum.cxccutives, defendants provided sales scripts
contaiming assurances sbhout the profilability of uading with the firm. [d. Forej &N currency conlracts
were marketed 10 members of thc general public. Id, - While these contracts were portrayed as “spar”
confracts, they were standa:dlzed lcveraged contracts that required margin and could be offset. Id.
at *4. They had no deadline for performance cusmmers never intended to, nor did they, make or
accopt delivery; and customcrs were mfozmed anci anucxpated thar they would profit from the
fluctuarion in the prices of forexgn cux‘renmcs !LL Custorners almost uniformly lost money. Id. at

*5.

22
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The Commission »i;éélf has held that foreign currency bucker shops are "boards of

rrade” subject to Commission jurisdiétion. In M&M&M@M, 1999 WL, 409575

(CFTC June 22, 1999), it held that the tcnﬁ "beard of n'ade” is used “to distinguish berween the

interbank market of Sopmsllcdted ﬁnanc1a1 msmunons execunng bilaterally-negotiated currency

contracts and the public markets Iorr'.;‘xchanges tradmg cuxrency futures and opuons Tld. at *11.
Because the Global Link fac111ty was'clcaxly a "pubhc" one it was deemed a board of trade. 1d. at
*12. Defendant there, as Nob‘lqsiw‘_aajl_th here, l_gdv:rt;sed for “account executives” hy placing
advertisements in newspapers, an.d‘thé.sé'accou‘ntr éiécutives in furn selicited enstomer accounts from
friends and the public ar large, as well as tmdmg for themselves Id. Investors only needed 1o
provide small amounts of maney to open and mamtam an account with Global Link and had no
commercial purpose for wading. l,cl ‘

In the present c_as‘é, Noble Wealth engaged in “mass marketing 10 small invesiors™
by providing a foreign currency ﬁéding facility that allowed them, with a minimum deposit, 1o
become “traders” at its board of trade.  Noble Wealth recruited traders whe had no prior trading
experience and urged them to inv,cst_their own fund's as:well as 10 solicit their friends and families
to invest with Noble Wealth. Noble Wealth provxdcd tradem with brochures and telephone SCripIg
for use in sohiciting potemtial customers It also pl‘OVldEd the mechanism for raders to get prices,
make orders, execule orders and oﬁset thosc orders wzth matchmg apposite transactions. It further
confirmed, both orally and in w’nung, thar the traders ordcrs had been made. Noble Wealth's orders
were standardized, leveraged contracts of its ‘own‘dcvisc and were marketed 1o the general public.
The contracts could be held apen '_indéﬁnitely.‘ They were closed out by entering into an offsetting

transaction rather than by taking delivery. These features bring Noble Wealth's activities squarely

e
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within the Act’s statutory deﬁrﬁtiqh,‘oif'ﬁ;é_tcrmv'?v‘bngrd of trade,” consequently within the Junisdiction

of the Commission.

G.

Noble Wealth, ("um:x and IAIQpemted as a Common Enterprise and Are Thus
lointly and Severally Liable for Violations of the Act
When determining whether a common enterprise exists,

courts lodl{'to.-a"'variérjof factars, including: common control, -
the sharing of office space.and officers, whether business is
wansacted thiough a "maze of interrelated companies,” the
commingling of carporate fiunds and failure to maintain
separation of companies, unified advertising, and evidence
which "reveals that no real distiriction existed between the
Carporate Defendants.” |

ETC v. Wolf, 1996 WL 812940, *7 (S.D. Fla. Jan. 31, 1996) (citations omitted),

Currex and IATI constituted a common enterprise with Noble Wealth. Both were

formed as successors to Noble Wealth, both were fanded through Noble Wealth, and hoth were

aperated by the same individuals who operated Noble Wealth, Currex and JAJT used the same

"traders," advertising, and marketing materials 1o tout the same rading scheme as Noble Wealth.

As a common cnfexﬁri-sc_, Nqblé’w‘:'alﬂl,ﬂlﬁsl and Currex are jointly and severally

liable for the injuries caused by their actions. [d. at *3, They are thus jointly and severally liable for

Noble Wealth’s violations of the AcrT

H.

if they:

Baragosh ig Liable as 2 Controlling Person

Section 13b af the Act provides that individuals are liable as “controlling persons"

directly or indirectly, controlf] any person who has violated [the Act
or CFTC Rules]. ‘In such action, the Commission has the burden of
proving that the controlling person did not act in good faith or
knowingly induced, directly or indirectly, the act or acts constituting
the violation. - ) o

B
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7US.C. §13C(B) QFT(‘V ‘hdntl 178F3d 1132, 1136 (11th Cir. 1998). To be

liable as a controlling person, an’ mdmdual must posscss general contro] over the operation of the

ennity principally liable and either {1) know:‘ngly mduce, directly or indirectly, the acts constituting

the violations or (2) fai] to act m good fazth 1-" J  Apiz » [1990-1992 Transfer
Binder] Comm. Fur. L. Rep, (CCHH{ 25 25 1 at 38 794 (CFTC Mar. 11, 1992). An mdtvxdual has
the requisite degree of control wheu he or she has 'the possesmon direct or indirect, of the power
1o direct or cause the direction of the management and pohc1es of a person, wherhcr through the
ownership of voting securirjes, by contract or otherw;se " Inre Spiepel, [1987-1990 Transfer Binder]
Comm. Fut. L. Rep. (CCH) § 25 399 ar 34 765 1.4, (CFTC Jan. 12, 1588). Merely possessing the

authority to direct policy sufﬁces to mcet thc s:andard, a conmrolling person need actually nor

exercise that authority to be found hable under Secuon 13(b) Id.; see also Monieson v. CFTC, 996

F.2d 752, 860 (7th Cir. 1693) (“We cmphas12e thar 1is [thc defendant’s] power thar matters, not
whether he exercised it by actually parnc:patmg in or heneﬁmng from the illegal acts™).

Against this hackdrq;')_, the Court ﬁ'nds Baragosh was a controlling person of Noble
Wealth, Currex, and JAL |

By his own adzmssxon, Baragosh was the vice president of Noble Wealth, Currex and
IAl, and managed the day- to-day aczzvmes of ofﬁccs of dll three entities. He condycted training
sessions and signed checks dxawn on Noble Wealth’s and Qurcx s bank accounts. He appeared on
behalf of Noble Wealth ar an arbm-anon heanng He leased office space for Noble Wealth, Currex
and 1A] and placed advemsements in new5papers seekmg new traders.

BRaragosh also knowmgly induced vmlauons of the Act by Noble Wealih, Currex and
[AT, becausc he had actual or consmyetive kzwwlcdge of the core activities constituting the violations

at issue and allowing them to conrmue Smegel [1987 1990 Transfer Binder] Comm. Fur. L. Rep.
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(CCH}) at 34,767; Nohle M gl 67F3d at 774 JTCV Commenwealth £in. Group, 874 F. Supp.

1343, 1354-55 (S.D. Fla. 1994) Canstrucnve knowledge may be found when an mdw:dual was
actively involved in the sales sohcuanon process IBME [1994-1996 Transfer Binder}
Comm. Fut. L. Rep. (CCH) 1]26 080 at 41 576 (CFTC‘ May 12, 1994).

Baragosh provxdcd ,tralmng to Noble Wealth and Currex’s rradcrs distributed
fraudutent solicitation materials, enccuraged traders to mvest money, and made claims regarding the
profitability of wading with No.bi;_f?{gglmand'@r‘rexgz H_ﬁ did this knowing all along thar customers
were losing money, evidenccd. 'éinbﬁg -othe:r tﬁings' bylthe 1099 forms found in his office which
reflected that not a singje Noble Wealth trader had madc money.

Baragosh is liable as'a contro]hng person of Noble Wealth, Currex and JAI.

V.

The Conumssmn seeks a pennancnt mjuncuon that would prohibit Baragosh from
violating the Act or from solxcmng custorners or customcr funds. It also seeks restimtion for injured
investors, disgorgement of unlawﬁxlly obtamed beneﬁts Lhe imposition of z civil penalty, and pre-
and post-judgment inierest. :

A. Section 6c(a) of the Actj,".’ U.S.C.:{j 13a-1 authorizes the Court 10 enjoin any
violation of the Act. Injunctions are granted upon a “showing that illegal activity has occurred and

_ That there 1s a reasonable likclihq_qd that the wrong Will_ be repeated.” Kelley v. Carr, 442 F. Supp.
‘346, 355 (W.D. Mich. 1977), aff’d iﬁ're‘l. par, rev’g. in p@j 691 F.2d 800 (6th Cir. 1980). Once past
unlawful conduct is estabhshcd Lhe law prcsumes a lzkellhood of future violations absent proof to

the contrary. Am. Bd. ofTrade Inc 803F2d at. 1251 mm 581 F.2d 1211, 1220

(7th Cir. 1979). Baragosh has playcd an mtegral roie n the trading operations of Noble Wealth,

Currex, and JAl and their cleums of lngh prof ts and Iumted risks. He personally led mraders 10 expect

26 :
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high profits and limited risk, xnowiﬁg-?ﬁumeuma: all@chobie Wealth's customers had in fact lost
money. He also knew thar Noble Wcalth's t:radmg operawm did not provide customers with access

1o the interbank market, leadmg Ihem mstcad 102 traders bucket shop where orders were simply

matched and where the customcrsf

'bstannal payments summanly disappeared. The pervasiveness

and sertousness of Baragosh’s wolatmnsjusn ‘thc 1ssuance ‘of a permanent m_]uncuon prohibiting

him from violating the Act and ‘from‘i engaglﬁg in any commodlty-re]ated activity, including
soliciting enstomers and funds. 5 . . | _ -

B. Although . § 6{';{;)" 7 U».S.C. § 'l3a-1 speaks only in ferms of actions 1o enjoin
or restrain violations of the Act, ancxllary rehcf has also been deemed available under that section.

See ¢.8. Co Perro Marketing, 680 F 2d ar 582 83 Such relief may consist of restimtion, Le.

“restoring the status quo and ordenng the return of that Whlch rightfully belongs 1o the purchaser,”

Porter v. Wamer Holding Co. 328 U S 395 402 (1946), as well as disgorgement of profits earned

by the wrongdeer, Co Perro Mgr}g ;mg 680 F. 2d ar 583-4, see alea SEC v, Commonwealth Chem.

Sec¢. fnc., 574 F.2d 90, 102 (2d C1r 1978) (Fnendly, 1.} ("The primary purpose of disgorgement is
fiot 10 compensate investors. Unlike damages, it is a method of forcing a defendant 1o give up an

amount by which he was unjustly einiched."} In this case, the Commission seeks bath resritution

and disgorgement.
I Resnmtmn is measured by the amount invested by customers less any
funds made by the defendants. See E]jC v. SE if, 1996 WL 812940, ¥9 (8.D. Fla. 1996). See also

ETC v, Narl Business Consuhan;s inc 781 F Supp 1136 1143 (E.D.La. 1991) ("Generally, the

amount of restitution in FTC consumer redress cases is the purchase price of the relevant product

or business opportunity, less any refunds or money eamed"), sce also Ej{fC v. Wilgox, 926 F Supp.

1091, 1105 (8.D. Fla. 1995) (Rcsumuon awarded through summary judgment where defendants

’ ‘727,,' :
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failed to produce credible ev1dencc rcbumng FTC's showmg, award calculated from gross income
reflected on defcndams tax rcmrns less cost of goods actually forwarded to consumers.) Since
Noble Wealth and Currex cusmmers 1nvested $6 490 969 and received $1,226,718 in return from
Noble Wealth and Currex, they susxamed a net Ioss of $5 264 251, the amount the Commission seeks
in restitution. |

2. Asft)rdmgorgement fh‘é v' Commission asks for "a reasonable

approximation of profits causally connected Io the WGlatlon," SEC.y. First City Fin, Corp., 890 F.24

1215, 1230 (D.C. Cir. 1989), and would have the Coun order Baragosh to remam the salary and
commissions he received from Neblé' Wcalth_r and Cunex, viz. $403,686.

3. These two types of cqﬁitabllé relief -- restitution and disgorgement -
are not necessarily inconsistent and in an apprOpﬁate case wronged investors may be able 1o obiain
both their money back plus any‘of fhc Wmngdber's iIl-gotten profits. See e.g. Restatement of
Restxmnon §§ 151,157 (1988), Dan B Dobbs LAW OF REMEDIES, § 4.5(5). The problem in the
present case, however, is that the Cbmrmssmn calculatcs the disgorgement due from Baragosh on
the basis of the salary and comm1ssmns hc rccewed not in terms of profits either he or his
companies eamed using mvestors funds‘ Yet from aIl that appears, the salanes and commissions
Baragosh received were taken out of‘ the funds thar zhe Investors paid in, as opposed to being drawn
from additional profits Baragosh)or ms pompames may have eamed based on their own use of those
paid-in funds. To the extent zhis i§ so,‘the ComrﬁiSsiﬁn is asking that the salaries and commissions
paid to Baragosh be counted twu:e ﬁrst as pan of Ih& restitution award, then again as part of the
disgorgement award. That, in thc Courts view, is mappmpnate As Professor Dobbs peints out:

The famxhar pxmcxp[c of damages law is that the remedy

should not prowde more than one full compensation. The
analogous pnncxple of rc:smunan law Is that restitution should -

w
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not force dxsgorgemem of more. man the unjust enrichment.
If the two remedies are 1o be combined in one recovery, those
limiting pnnczplcs require that the combined recovVery must
not exceed: the greater of (a) full compensation or (b} full
disgorgement.” If the combination does nol exceed full
compensatién; ar full disgorgement of the unjust enrichment,
then it should be penmtted SR

Dobbsg, § 4.5(b).

4, The Courr concludes gwen the state of the proof, that the Comumission

15 entitled o an order of resnmtmn m thc amount of $S 264 251, but not an additional disgorgement
award of $403,686. The Cowrt's Grder w1ll reﬂect that dzstmcnon

C. That ba.ld,_the $403,686 ﬁgum does not disappear from the case altogether.

In facr, it comes back into play on.'the “‘rnattcr.of a bosSibl& fine. Thus, pursuant 10 § 6(c)(d)(1) of the

Act, TUS.C. § 13a-1(d)(1), "the C‘ommzssmn may seek-and the court shall have jurisdiction 1o

1mpose, on a proper showing, on anyperson found In thc action to have comumnitied any violation a

civil penalty in the amount of not more than'th'c hlgher of $100,000 or triple the mongtary gain io
the person for each vio]ation." (Em;iiésis éédéd);

This portion of the stafute clearly permits an assessment above and beyond any
testitution award and does so for ar lcést two reasons. First, the assessment represents a fine imposed
by the regulatory agency to pumsh a wrongdoer 2 sum which redounds not to the henefit of the
investors (as does the restitution award) but to the U S Governmem Second, the statutory language
establishes as the measure of the ﬁne a mulrlple of the "monemng gan" to the person. The term is

not idennical 10 "illegal pmﬁ[s" assocxated w1th dlsgorgemem and certainly comprehends an

3 The Court will, however, award - Pre-judgment and post-judgment interest on the Testityion
award, as prayed by the Comnussxon , '

e
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individual’s salary and commissiq:lis;u.. The Couﬁ, ;h-éfrefore, will take the sum of Baragosh's salary
and commissions -- $403,686 -- asthe Basisfdy.-@tsi‘éﬁicﬁ]-ation of a fine.

In determining how extenswetheﬁne for.violarions of the Act ought to be, courts and
the Commission have focusedupanthe ngﬁ##_"pﬁ-fthé.‘:"}y.,i_olationsl “The general seriousness of a
violation derives primarily fro'n.'i:"i:ts::;réiationélgg' ;o_:’ the various regulatory purpeses of the [Act].

Conduct that violates core provi'sion,é;_’bf the Acr’s regulatory system — such as manipulating prices

or defrauding customers should be considered vgzys;r:iogg}' ICC. Inc.v. CFTC, 63 F.3 1557, 1571
(11th Cir. 1995} (quoting [n rQ,E-'::em"'e)_c; [1987‘-“1‘99_0 ii‘fansfer Binder] Comm. Fut. L. Rep. (CCH)
9 24,165 at 34,890-91 (CFTC Fcb;_ 1.’.7, ‘1988)._ In a recent case, .the Commission reemphasized the
need for sanctions to reflect both rﬁe severity of the viclations and the need 10 deter fupure illegal
conduct. "Customer fraud is a viblation of the core provisions of the Act . . -{wlhere the losses or
gains in a customer frand case are subs_tantial, 5o have been the civil penalties.” In re Slusser, 1999
WL 507574 at *17 (CFTC July .19, 1999). In Slusser, the Commission also held that “[s]evere
sanctions are warranted” when a dcfendam ':r:eé%gt?d‘ly'vilolarcs the Act. Jd.

Baragosh engageq mrcpeated core :\{iblaﬁc}ns ;>f the Act over a peniod of several years
and received direct benefit ﬁomﬁgblg Wealth's fraudqlenr operations despite the mounting losses
of its customners. The serious xian.xrev'qf hxs violations -der'nands' a significant civil monetary penalty.
By means of the sham futures zfziarkét };e.ran, Bgrggosh_ received at least $403,686 in salary and
commissions. That was his _;'x?ldnetaxy -gaiill..‘b' HIS conduct invites the severest sanction.
Accordingly, he will be assessed a2 cwﬂ monetary peﬁalty in the amount of $1,211,058 -- triple his

monetary gain -- to be paid only "éf;éf full satiéfactidn‘by him of the restitution award.*

4 The Court finds na basis'ffp_rﬁray?;‘tfrdi:r_;g fi;eijudgxlie,nt interest on the fine assessed-in this case.
Post-judgment interest on the aWar'd-;ho}WcVéfj,ﬂ_,Willﬁ_jbé:}grmted as prayed by the Commission.
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A separate Order will be entered implementing this Opinion.

March 29 2000 %ZVW

. “/PETERJ. MESSITTE
* UNITED STATES DISTRICT JUDGE

S



“UNITED STATES DISTRICT COURT

. DISTRICT OF MARYLAND
PR O e ALD _ENTEREC
LODGED RECSIVET
MAR 2 ny 2000
COMMODITY FUTURES TRADING I N
COMMISSION B OLERK U, DRTRIGT CouT
.

R

Y. o
St Civil No. PIM 98-3316
NOBLE WEALTH DATA INFORMATION .
SERVICES, INC.,etal, . = &

D‘éféﬁ;d;ints- PR
ORDER

Upon considcratipn of Plaintiff Commodity.F‘uturcs Trading Commission's Motion
for Summary Judgment agamst Defendant Es[and Baragosh, it is for the reasons set forth in the

accompanying Opinion, this 2"C)f:lay of March 2000

ORDERED

I. Dcfenda‘n.tha"i‘a‘gbsE (and anypcrson écting n the capacity of officer, servant,
agent, employee, and attoméy Bf ’];?.'arzigosli‘.?ﬁ-'ﬁo;féééfves actual notice of this Order by personal
scrvice or otlcrwisc) is permancntly enjomcd from dll’CClly or indirectly:

a, leatmg Scctlon db(a)(i)-(iii) of the Commodity Exchange Act, 7
U.S.C. § 6b(a)(i)-(i1i}, in comlectlon wnh any ordet. to make, or the making of, any contract of sale
of any commodity for fiture dehvefy, mﬁde or to be .made for or on behalf of any other person by

(i) cheating or defrauding or attcmptmg to. chcat or defraud such ather person; (ii) willfully making



or causing to be made to such other ﬁgrson any false report or statement thereof, or willfully entering
or causing to be entered for s‘uc'h/-person a.ny fals‘e: record thereof; or (iii) willfully deceiving or
attempting to deceive such other parson

b. Vlolatmg Sectmn 4(&) of sald Act 7U.S.C. § 6(a), by offering to enter

into, entcring into, cxecutmg,.cgqﬁnm‘ngthc_: exccun_qn of,’ or conducting business for the purpose

of soliciting, accepling any order for, or otherﬁfiéﬁfdéaling in any transaction in, or in connection
with, a contract for the purchase or sale of a commodity for future delivery when: {(a) such
transactions have not been conducted on or subject to the rules of a hoard of trade which has been

designated by the Commission as zi:“,‘ct'jm_racll ﬁj@ikét_.'f'fof such commuodity; and (b) such con(racts

have not been executed or ¢oii'éﬁi'n_rﬁatéd‘bjébr'.'tﬁr'du'g'h a member of such contract market; and

c. V;oiatmg Scctlon 4b(a)(w) of said Act, 1n connection with orders to
make, or the making of, (,ontracts of saJe for fulure delwery, made, or lo be made, for or on behalf
of other persons, buckeu'ng suc‘h oﬁ[ers, or ﬁlling' such -o_rders by offset against the orders of other
persons, or willfully and knowmgly, w1thout thc prior consent of such persons, becoming the buyer
in respect to the selling orders of such persons or bécozmng the seller in respect to the buying orders
of such persons. e

2. Dcfendaﬁfﬁé;révgo.sh 1spcrmancntly restrained and enjoined from:

a Actmg m any capémty, mcludmg I an exempt capacity, as a futures
cominission merchant, comn1od1ty pool eperator. commodny trading advisor, introducing broker,
floor broker, floor trader, or assocxatcd pp_rsqn o; other agent of any registrant as defined under said

Act;




b. Segkﬁ{g'appliéétio%i .fgjr registration with the Commission in any
capacity at any time in the futm_‘eg '. " o

c. Sc‘;.licit‘iziug or :ac‘cepting'any new customers or participants in
connection with commodity futuresoroptmnstradm g, fpc‘lﬁding but not limited to:

i ohcztmgoracceptmg orders from others for the purchase or

sale of commodity futures contrac opt;ons n-commoadity futures contracts;

NN Sohcmng or ceepting money, securities, or property from

others for the purpose of tradin'g'--c':}jc_imliicvnc.lit'}‘" ﬁltures Vc.dxri‘trzicts or options on commodity futures
contracts, E |

ii:i.l Soliciting o .é_cceéting funds from others for instruction,
direction or guidance including"pfoviding classes on futures or options, tradilxg strategies, or
disseminating inforriation for compénsation 'relathlg to cdmmodity futures and options trading; and

ivﬂ* - Fllmg a pentron in banhruptcy without providing this Court

and the Commission with noucc by ertiﬁed maﬂ of such ﬁlmg

3. Judgmenl [’er restltutlon : ENTERED tn favor of Plaintiff Commission and

against Defendant Baragosh i in the amount of $5,264 251 (Fwe Milfion Two Hundred Sixty-Four
Thousand Two Hundred Plﬁy-anDoilgrg), plus pre- efmd post-judgment intercst.

4, Acivil monéia@ penalty is ‘ASSESS’ED and judgment thereon is ENTERED
in favor of Plaintiff Commission and‘against'Deféndﬁnt Baragosh in the amount of $1,211,058 (Qne
Million Two Hundred Eleven Thousand Fxﬁy—Elght Dollare) plus post-judgment intcrest,

5. Pre- Judgment mteresi on the rcst;tuhon award shall be calculated from
October 1, 1998 through the d.ate o’f_'_this O;der.' P;e-judgment interest shall be paid at the then



prevailing underpayment rate es't'abli‘sfhed.quértéﬂy_by the Internal Revenue Service pursuant to 26
U.S.C. § 6621. Post-judgment inferest shall be paid at the then prevailing Treasury Bill rate pursuant
to 28 1.8.C. § 1961.

6. The 1udgment on the cml monerary penalty shall be payable only upon full

satisfaction of the judgment for rcstltunon
7. The aSSetS'.of -Defeudmn'BaragktSsh frozen pursuant (o this Court's Oclober 1,
1998 statutory restraining order, asdlaﬁﬁed o'n October .5, 1998, and this Court's October 26, 1998
preliminary injunction shall he apphed m parhal satisfaction of the judgment for restitution provided
by Paragraph 3 of this Order, and the possessmn of such funds shall be immediately transferred to
the Receiver Ralph S. Tyler for dlstrllaunon to customers of Noble Wealth and Currex.
8. Within ﬁﬁeen (] 5) husmess days following the service of this Order,
Defendant Baragosh shall, il he has not doné sa already
a. Provrde the Commlssmn with a full accounting of all of his assets and
liabilities of by completing, si gmng, and qe;rvmg on the Commission and the Receiver the "Financial
Disclosure Statement” (CFTC form 177) attdched to this Courl's Qclober 1, 1998 statutory retraining
order; |
b I"llic‘)ﬁ&c.l...ﬂ’)c “’ca@m‘is-sion with 2 full accounting of all funds,
documents, and assets outside'éf thé:_Uni.tf:.d_*'St%it'é_s.-HEIdb;y Defendant Baragosh or for his benefit,
or under his direct or indirect.cc;h.tr;l, ?:\Vhetlliefi joi‘nﬂy‘ or singly; and
c. P,rd\'ii.dé' the_tltéﬁmis’sion with access to all records of Defendant

Baragosh held by financial insfi-tﬁtidlls 'loc'at’ed:outside the territorial United States.



9. Excéptr wnh leave of theCourt duiﬁlg the pendency of the Receiver's duties
as established by this Qrder and'pﬁéf‘ofdcrs of 'thc_Cburt, Defendant Baragosh and all other persons
and entities acting directly or indﬁécllv on his béiialf a‘fé enjoined from taking any action to establish
or enforce any claim, right or mterest for agalnst. on behalf of, in, or in the name of, Baragosh, the
Receiver, Baragosh's assets, or’ t‘;w Rccewcrq duly'authon:v'cd agents acting in thc1r capacmeq as
such, including but not lnmtc(i lo, the‘follﬁxx.f-lnlg e

a, Conm1encmg,prosecuting,htigatmg or enforeing any suit, except that
actions may be filed to toll anyapphcahle sldiuc thmztahons,

b. A;Célér_étin.g't.}:lé jdu;é:dat{vei of any obligation or claimed obligation,
enforcing any lien upon, or ta}ki‘ﬁgI <'er é1ttemptirig to take possession of, or retaining possession of,
property of Defendant Baragos}i" or any property c-I'aimed b.y him, or aftempting to foreclose, forfeit,
alter or terminate any of his interests in property, whethéf such acts are part of a judicial proceeding
or otherwise; |

C. Usmg : elf-hclp or cxc:cutmg or issuing, or causing the execution or

,,,,,,

issuance of any court attachment; gﬁbpéena replevm, exccutlon or other process for the purpose of
impounding or taking possessmn of or mterfenﬁg mth, or creatmg or enforcing a len upon any
property, wherever located, owned b‘y vpr in the pcﬁ’sscss‘ion‘,ciaf Defendant Baragosh, the Receiver, or
any agent of the Receiver; and | |

d. Doing_any act or fhiﬁg to inany way interfere with the Receiver or the
Commission or the duties of t.h'cllz.v{:cceivcr‘.bvr the 'é;mmission; ot interfering with the exclusive

Jurisdiction of this Court.



This paragraph does zi‘btprohiﬁit' the commencement or continuation of an action or
proceeding by a governmental umt tg, enforce'su_éh g_ovenunental unit's police or regulatory power.

10.  The Rgc'elive;féﬁd a‘ll‘p.e;;sopﬁel hired by the Receiver as herein authorized,
including counsel for the Rec’ei%ﬂ are ennﬂedto ;éziéqnable 'compensation for the performance of
duties pursuant to this Order”atjic{ forthecostof i@;g.al'd,gt-of-pocket expenses incyrrcd by them,
from the assets now held by, 6’11 "iﬁ’ﬁe"pdsses's’iﬁn oli'-.;:ontrol of, or which may by received by the
receivership defendants. The Rcceiver shall file with the Court and serve on the parties periodic
requests for (he payment of sﬁch re’asdnable compensation. The Receiver shall not increase the
hourly rates used as the bases fo‘r such fee applrcanons without prior approval of the Court.

1. Al banks brokers savmgs and loan institutions, escrow agents, title
companies, trusts, broker-dealers bother ﬁnanmal mstltuuons or any other persons or entities which
are served with a copy of this Order, shall cooperate with all reasonable requests of the Commission
and the Receiver relating to nqplementatl_on of this Order, including transferring funds at the
Commission or the Receiver's d.irré:c:tion. allowiﬁg the Commission or the Receiver access to safe
deposit boxes, and producing rgﬁpréj_s relatea o Defénddut Baragosh's accounts.

12, Copies of l’hIS "Orde'r may' be served by any means, including facsimile
transmission, upon any ﬁnmcgal institution or othcr cntJty or person that may have possession,
custody, or control of any docurgeﬁté or assels of Defendant Baragosh that may be subject to any
provision of this Order. ‘

13, Within "tren (_Vl O) days after. entry of this Order by the Court, Defendant
Baragosh shall serve on the anﬁnissioﬁ a s’igﬁed aé:h;ofviedgment that he has been served with this

Order.



14, Bcginnin»g'ilninediately _.nnd,centnluing until January 1, 2005, Defendant
Baragosh shall notify the Conm’ﬁséien of any‘change of 'h:is residential address or employment slatus
within thirty (30) days of any cnenge in his address nr employment status.

15, Any notice or matenals Defendant Baragosh is required by this Order to give
to the Commission shall be gwen to Lawrcncc Norton Assocmte Director for Enforcement,
Commodity Futures Trading Conumssmn 115 5 let Street N.W., Washington. D.C. 20581,

16.  The mjunctmn prowsmns of tlus Order shall be binding upon Defendant
Baragosh, upon any person 111sofar as he or she 18 actmg in the capacity of officer, agent, servant,
employee and/or attorney of Defendant Baragosh and upon any person who receives actual notice
of the Order by personal service cn‘ otherwise insofar as he or she js acting in active concern or
participation with Defendant Bafagesll,

17, If any ,provision of 'this .Order, in whole or in part, is held invalid, the
remaining provisions of the Order and the remauung pomon of any provision held partially invalid
shall not be affected by the holdmg o |

18.  This Court shaH reiaui }unsmchonever this action and of any ancillary or
supplemental actions hereto, in order fo, among othe.r thmgs implement and carry out the terms of
all orders, judgments, and decr_ee_s that may be .entere_d.herein, including those that may be necessary
to assure compliance with this nrner‘ of permanent ihjuncﬁon and final judgment,

SO ORDERED, tlnswday ofMarch 2000.

ﬂiﬂw

PETER J. MESSITTE
UNITED STATES DI STRICT JUDGE
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