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This matter is before the Court ‘upon Plaintiff’s Complaint and

Plaintiff-Intervenor’s Complaint, both of which challenge decisions

of the United States Department‘of.the'Interior and the National

Park Service. After considering the administrative record, reading

the briefs, reviewing the materials on file, having heard oral



)

'argﬁment; and being.fully advised in the premises, the Court FINDS
and ORDERS as follows: |
' STATEMENT OF PAR‘TIES'AN'.D JURISDICTiON .
‘Plaintiff Wyoming Lodging & Restaurant Association (“WLRA”) is
a non-profit cofporatiqn orgaﬁized undexr Wyoming law. The WLRA is
compfised.of approximatély 400 members; all of Whom are involved in
the Wyoming lodging and festaurantfindustry.vv
.Pléiﬁtiff—lntervenor State of Wyoming (“Wydmiﬁg”) intervened _
in _}_thié .rﬁétter ‘bas’ed upon its .economic and soVereign -in‘tere’sts
directly -related to. recreatioﬁal snoWﬁobilingf in Yellowstoné
;Nationél APark,';Gfand Teton Nétional Pafk(A and’ thé: thn D..
:chkefeller,.Jr., Memorial‘Paeray;1 | | |
Defendant 'United.‘States Depértment .of: the Interior' is an
executive branch agency of ﬁhe United States of America respdnsible
for‘ managiné national parks in the United States, including
: Yellowstoﬁe National Park, Grand Teton Nationallpark, and.the John
D. Rockefeller,‘Jr., Memorial Parkway. Deféhdaﬁt National Park
Service (“NPS”) .is a bﬁreau of the United States Department of the

Interior. - The National Park Service is responsible for promoting

! - Plaintiff and Plaintiff-Intervenor are, at times, jointly
referred to as “Plaintiffs” in the remainder of this Order.
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‘and regulating_the use of the national parks in the United States.
Defendant Gale Norton ig sued in her official capacity as the
.'Secfetary' of the Department bf the Interipr; Defendant Fran
 Mainella is sued invher dffiéial‘cépacity as ﬁhe-Directo; of the
National Park Servicé. All éf the Defendants will be collectiwvely
'referféd to as “FederalIDéfendants” or'“Defendanﬁs." |
Jurisdiction in this Court is proper'pursuant to 28.U.S.Cﬁ §
.1331 (federal quéStion))'ZB U.S.C. § 1346(3)(2) (United States as
a defendant), andIS'U.S.C;‘§§ 70éf706 (Admiﬁiétrative‘Procedure Ac;f
rightAof'réview). ~Venue is éppropriate under 28‘U.S;C. § 13§1(b)
BAéKGROUND
The case.nowubéfore.thé Court is the most ré¢ent linkiin an

‘extended chain of litigation regarding the use of snowmobiles in

‘Yellowsténe National Park (“Yellowstoné”);vGrand Teton  National
Park'(“Grand Teton”), and the John D. Rockefeller; Jr., Memorial
Parkway (“Parkway”) (collectively referred to as “the Parks”).

This complex and convoluted saga of related suits encompasses five

cases, two separate courts in two different circuits, and over



twenty-£five parties.2 See, e.g., Fund For Animals v. Norton, 352

'F. Supp. 2d 1 (D.D.C. 2005); Int’]l Snowmobile Manufacturers Ass’n

v. Norton, 340 F. Supp. 2d 1249 (D. Wyo. 2004); Fund for Animals v.

Norton, 323 F. Supp. 2d 7 (D.D.C. 2004); Int’l Snowmobile

Manufacturers Ass’n v. Norton, 304 F. Supp. 2d 1278 (D. Wyo; 2004) ;

Fund for Animals v. Norton, 294 F. Supp. 2d 92 (D.D.C. 2003) .

The Fund for.Animels orgahization bfought the first snowmobile
“SUlt agalnst the NPS in 1997 3 In that Case, Funa for Animels
challenged the then ex1st1ng Yellowstone w1nter use rules, which'
allowed snowmoblles into the Parks on an- essentlally unllmlted
_ ba51s, on the grounds that they'v1olated'the Natlonal Env1ronmental

-Policy Act (“NEPA”) and the Endangered Species Act (“ESA"). See

CInt’l Snowmobile Manufacturers Ass’n v. Norton, 340 F. Supp. 24 at

1253-54. Ultimately, the Fund for Animals and the NPS'reached a

settlement in which the NPS agreed to prepare an environmental

Because the cases and agency actions leading up to the case
sub judice have been discussed at length by this Court on several
prior occasions, the following discussion of facts and procedural
history is somewhat abbreviated. For a complete and thorough
recitation of the prior history of the snowmobile - litigation, see
- Int’l Snowmobile Manufacturers Ass’n v. Norton, 340 F. Supp. 2d
1249, 1253-56 (D. Wyo. 2004). ' '
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Fund For Animals v. Babbitt, No. 97-1126(EGS) (D.D.C.).
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impact statement (“EIS”) that focused on snowmbbile use and trail‘
-grooming‘in‘Yellowstéﬁe; Id. at 1254. -
Uphélding.their.end of the bargain, the NPS iésued a Draft EIS
(*1999 DEIS”) on winter use in the Parks on September 29, 1999.
Id. The 1999 DEIS contaihed seven_alternétivés,for Qinter.use of
the Parks, inclﬁding severai. aiternatiﬁés which woﬁld “have
continuedvsﬁbwmobile use‘in the Parks so loné;as the‘mééhines met
new noise and'emiésion.Standafds. -iQ;  One of these alternatives,
 A1ternative‘B} waé the preféfred alférnative‘for‘the NPS at thgl
time the. DEIS was.issued.-'
bi Over.é yéér later/ in'October'2OQO, the NPS publishedvﬁhé
final,ﬁis (%2000 FEIS") for wihtér‘ﬁse in Yéliowstone, Id. The .
- 2000 FEIS was sﬁbstantially"different-ffom the 1999 DEIS in that
thé last élterﬁaﬁive had been févised and had beéome ﬁhe prefefréd
alternative.:.'llg; The revisedi éite%natiﬁé, identified as
Alternétive G, aiidwed snowcoach ehtryv into - the ' Parks but
'prohibiféd all snbwmobiie aéqess.-  'Id. . Alternative’ a was
officially.adopted by the NPS iﬁ.a'November 22, 2000, Récord of
Decision (2000 ROD”).. : Id. The 2000 ROD was subsequenﬁly
implemented by rule (“2001 Snowcoach Rulé")lon January 18, 200i,

the last day of the Clinton Administration.  Id. (citing 66 Fed.



Reg. 7260, 7268 (January 22, 2061)).

The 2000 FEIS, 2000 ROD, and the 200i Snowcoach‘Rule prompted
several - parties, . including_'lthe International ‘Snowmobile. .
Manufacturers»ASsociation (“ISMA”), to bring suit against the NPS
in thi's..Court.4 Id. hike ISMA and the other plaintiffs,_the State
of Wyoming was unhappy-with the 2000 FEIS,.ZOOO ROD, and the 2001
Snchoacthule and,.consequentiy, intervened in the suit shortly
after its inception.‘ Id. hSeVeral'other groups'intervened aev
Defendants in the suit.. I1d.

In June of 2001 the.partles reached a settlement agreementb

which- requlred the NPS to complete a supplemental EIS (“SEIS”)

taklng 1nto account new snowmoblle technology not 1ncluded in the

2000 FEIS. Id. As part of the settlement, the parties requested :

this Court to stay all litigation untilithe'SEIS was COmpleted}
1d. Theletay was granted.on July 2, 2001: Id. at 1254-55.
Approrimately'a_year and half'iater, the NPSvfinished the SEIS
(“2003 SEIS”) and made it amailable to the public on February 24,
2003. See 68 Fed. Reg. 8618 (February 24, 2003). . The 2003 SEIS

identified Alternative 4 as the preferred alternative. Under this

' Int’'l Snowmoblle Manufacturers Asg’ nv. Norton, No. 00-CV-229-
B (D. Wyo.). o y




alternative, 950 snowmobiles would be allowed into Yellowstone per
day. ﬁowever, the;hajority of snbwﬁobiles entering the'patk would
be required to meet bestlavailable technology (“BAT”) standards and
would havev1x> be'accompanied by a“gulde.> Alternative 4 was
fermally adopted_by the NPS in a March 25, 2003, Record of Decision

" (%2003 ROD") . I_d; at 1255; A.R. 92624-73. NPS published the final
lrule on December 11, 2003 (“2003 Rule”). See 68 Fed. Reg. 69,268
‘(December 11, 2003).

However, betore the NPSlhad isspedﬁthevfinal tule; gseveral -
parties, incldding‘the Fﬁnd for Animals,'challenged the‘2od3 SEIS
and the 2003 ROD in the United States District Court for the
'District»of-Columbia_(“D.C.'Court”);s The plaintiffs, although
'they were.withodt question,aware of this CoUrtialready having
‘jurisdiction of this issﬁe‘but obviously hoped fot a‘bistrict'of
Columbia judge of environmental disposition to give them a decision
‘,Of their persuasioh, alleged that “shonobiling'and trail grooming
cause'air and noise pollution, threaten wildlife and endangered

spe01es, and create health threats to visitors and park employees "

Fund for Animals,. 294 F. Supp 2d at 97 Thus, given these alleged

Fund for Animals v. Norton, No. Civ. A. 02-2367(EGS) (D.D.C.).



adverse effects, fhe plaintiffs argued that “NPS’S decision to
aliow the continuation of these winter éctivities belie[d] the
evidence collected: during the rule-making prdcess”‘ and thus
violated the Administrative‘Procedure Act (“APA”). Id. The D.C.
Court agfeed, andvon December'lé, 2003, Only 5 days after‘the
issuance of the 2003 Rule, found that the 2003 SEIS and the 2003
ROD were'inadeQuate. lQ; at 115. As a result, the,D.C. Court
vacated thé 20031SEIS, the 2003 ROD} and theVZOOB-Ruie. lg;.AThe 
»D;C. Court also brdered the NPS £d reinspaﬁe.the 2bOi Snowcpach
Rule uﬁtil diiected to do:othérwise_by_the;ébgrt. Id.

fJIOnéé the D.C. Couftxreinsﬁatéd thé ébOIASﬁéwéoach Rﬁlé, tﬁe

plaintiffs in the case then pending before this Court moVed to lift

the-stay.then imposed. ‘Int’i'énonObile ManufacturershAsé'n, 340
F. Supﬁ. éd at 1256. TheVCourﬁ 1iftéa the stay on December.Bi,
2003. lg; After the stay waé 1ifted, the Plaintiffs.moved_the
Court forvaﬁ order preventing implémentation éf the 2001 Snowcbachl
Rule. | | |

On February 10, 2004, this Court grénted the plaintiff’s

motion and issued a Temporary Restraining Ordér'prohibiting the NPS



from implementing the 2001 Snowcoach Rule.® Int’l Snowmobile

Manufacturers Ass'n_, 304 F. Supp. 2d at 1293-94. The Court

further directed the NPS to “proﬁulgate temporary rules for this
2004 snowﬁobile season that ‘will be .faif .and‘ equitable to
snbwm@bile bwners'and users,_to the buéihess cdmmunity; and to the
environmental interests .. . . .5 ;g; at i294.

In an effort to comply with the Coﬁrt’s February 10,.2004,
order,  the 'NPSl'issued eﬁergenéy' fﬁles, called Compendium
Amendments, to govérn snowmobile use in the:Parks.f‘A.R. 106205-
106214. Under‘the Compeﬁdium Amendments, 920 énowmobiles_wéuld be
‘allowéd EQ enter‘the'éarks'each day for the rest of the.2004'winterv
‘season. Id. Of the ;allot;éd'A920. eﬁtries, 780 could wvisit
,'YellowStone per.day._ A;RQ 106213. |
‘The NPS aléo moved théAb{C. Court'té a&énd'its judgment -

entered on December 16, 2003. According to that order, the NPS was

required to implement the 2001 Snowcoach Rule. Fund for Animals,

In meking the decision to issue a temporary restraining order,
this Court found, as required by law, that Plaintiffs had a
substantial likelihood of success on the merits in their challenge
to the 2001 Snowcoach Rule. Int’l Snowmobile Manufacturers Ass’n,
304 F. Supp. 2d at 1289-93. This Court also found that the 2001

Snowcoach Rule would cause “significant financial loss . . . that
cannot be compensated if Wyoming and ISMA Plaintiffs prevail on the
merits in this case.” Id. at 1293.
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294 F; Supp. 2d at 115; Obviously, the NPS was stuck between the
proverﬁial rock and a_hard-place - the b.C. Court had ordered the
NPS to implement the‘200l.Snowcoach.Ruie and this Court had ordered
the converse. . Seeihg thét a‘cqﬁity préblem had arisen, the D.C.
Court éranted. thé relief vféqueéted. and.'relievedt the NPS ffom_

enforcing the 2001 Snowcoach Rule. Fund for Animals, 323 F. Supp.

2d at 10-11. The D.C. Court did, however, direct the NPS to
develop a new rule for the 2004-2005 season. Id. at 11.

On October 14, 2004, this Court vacated the 2000 FEIS, the

2000 ROD, and the 2001 Snowcoach Rule. Int’l Snowmobile

Mahufactﬁrers Ass’nf v. Norton, 340 F. Supp. 2d at '1266.  In
reaching such decision, the Court found that:

[TlThe NPS was clearly arbitrary and capricious in its
actions leading up to FEIS, 2000 ROD and 2001 Snowcoach
Rule. The NPS and/or the Clinton administration higher-
ups had made a predetermined political decision, did not
seriously consider public comments and performed mere pro
forma compliance with NEPA. During this entire time the
NPS ignored the purposes and procedures of NEPA and the
APA in order to get this legislation approved before the
end of the Clinton Administration. ' '

Id. at 1265.
In response to the wvarious aforementioned court orders, the
NPS began the process of promulgéting new temporary winter use

rules for the Parks. These temporary rules were intended to be
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implemented by ﬁhe start of the 2004—2905 season and were to remain
in effect until the NPS could establish permanent rules which
addressed the concerns ofgfhis'Court and the D.C. Courﬁ. A.R.
96958.

As part -of this:prOCQQS, the Federal Défendants began to
prepare aﬁ environméntal aséeésmenﬁ (%2004 EA"). The 2004 EA,
which waé'firét released fdr public comment on August 20, 2004,
containéd five aiterhative actions. - The proposéd'altefnativés.l
rangea iﬁ variefy'frém prohibitingvsnonobile-entfies inﬁo.the
Parks'to permitting 1140.sn0wmébile‘entries_pef day.f‘A.R. 95926-'
39. Howeverh".the 'altérhatiQeé allowingA snbwmobile  entries
(Alternatives 2-5) were'all similar_ih.tﬁat éach aiternétive'was
based on daily snowmobile entfy:limits énd required the‘snEWmobiles
to meet fhé BAT fequirgments. A.R. 95919, 95922.

Under-Alternative 1, only‘snéwcoaches would be.allowéd to
enter'the Earks; snowmobiles woﬁld be prohibitedA A.R. 95926,

-95940., This alternative was nearly identical to the.2001 Snowcoach

Rule enjoined, and Iater vacated by this Court, in 2004. See Int’l

Snowmobile Manufacturers Ass’'n v. Norton, 340 F. Supp. 2d at 1266;

Int’l Snowmobile Manufacturers Ass’n , 304 F. Supp. 2d at 1293-94;

~A.R. 95926.
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Alternative 2 provided that 368 snowmobiles conld.enter the
parks each day. A.R. 95927. Of those, 318 were allotted for
Yellowstone. Id. -All-snowmobiles entering Yellowstone would have
to be accompanied by a commercial Quide and.would have to.travel in
groups of eleven (11) snowmobiles.or less. A.R. 95927-28.

‘Alternative 3 permitted 540 snowmobiles to enter Yellowstone

and 75 snowmobiles to enter Grand Teton and the Parkway.  A.R.
-95930. During‘the 2004-2005 season, all snowmobiles entering
Yellowstone would have to be guided{_' A.R. Y95931. .. However,

'startingvin\the 2005;2006 season, 95'of’tne snowmobiles entering-
Yellowstone eacn day‘could entet wlthout a guide Id. |
Alternative 4, tne preferred’altefnative prov1ded that 720_
snowmoblles could enter into Yellowstone dally and a comblned 140
_snowmoblles could enter into Grand Teton and the Parkway dally
A.R. 95933. All snowmoblles enterlng Yellowstone would have to be
accompanied by a.commerc1al gulde. A.R. 95933. Addltlonally, llke‘
.wlth Alternative 2, all snowmoblles enterlng Yellowstone would be
.1imited to groups of ‘eleven (11) or less. ‘A.R. 95934.
| Alternative 5 allowed 950 snowmobiles to enter Yellowstone and
190 snowmobiles to enter Grand Teton and the Parkway. A.R. 95936.

During the 2004-2005 winter season, twenty percent (20%) of the

12



snowmobiles éntering Yellowstone each day could be unguided.A Id

The>reméining entries Would‘have to enter Qiﬂn a guide. Id.
Duriné the ensuing Seasons, eighty'percent (80%).0of the Yellowstone
entrieé_Would be required to acqﬁire a commercial guide while the
other.twénty‘peréeﬁt (20%) cQuld enter with a non-commercial guide.
Id. The épecifics,of Alternative'S were ngafly'identical to the

2003 Rule vacated by the D.C. Court on December 16, 2003. See

Fund for Animals, 294 F{ Sﬁpp;'Zd atf115“(vécating'2003 Rple); 68
Fed. Rég. 69,268 (Decémber‘ll; 2063);'A.R. 95936. o

Oon Sepﬁember 7 2064, the.Federai'ﬁéfendants‘publiShea»a
.broposed‘temborary rule, in Cénnéctidn with the 2004 EA, which was
inteﬁded to govern-winter use in the National Parks.férvthe_2004—
.2005 wiﬁter season; the 2005—2606vwinter ééasoh; and, if neceSsary,
the 2006-2007 winter season. A.R;:97340[ The'propbsed rule
vadopted..Alternative 4 - from the 2004 EA as the basis for the
témpéfary‘regulation.. A.R. 97342, 4The NPS'recéived commgnts on
this pfopbéed régulation until October 7, 2004. A.R; 97346.

On November 4, 2004(1theuF¢deral Defendants issued a Finding
of No Significant Impact (%2004 FONSI”) in connection with the 2004
EA. The 2004 FONSI adopted Alternative 4 from the 2004 EA with

slight modifications. Six days later, on November 10, 2004,
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Fedetal Defendants publlshed the flnal temporary rule '(”2004
-Temporary Rule"); whlch took effect on December 10, 2004. §§§'59
‘Fed. Reg. 65,348 (November'lo, 2004) . The 2004 Temporary -Rule
formally implemented Alternative 4 as the governing'winter use
reguletion for the Parks.

As .one might expect, the‘issuance of-the 2004 EA, the 2004
FO&SI, and the 2004'Tempqrary Rule sparked morevlitigetion in this
' onéoing'saga. On Névemner 4, 2004, the same day the NPS publiehedi
the 2004 FCNSI, the‘Fund Fo:'Animels broughtjsuit in the D.C. Ceutt“'
challenging the_2004 EA and the 2004 FONSI.7.On,Novembet 10, 2004,
WLRA filed the instant'euit~in'tnis Court challenging the validity

of th'e200'4AEA, the 2004 FONSI, and the 2004 Temporary Rule.

In response to the dual actlons pending before this Court and

' the D.C. Court, the Federal Defendants flled a motlon with the D.C.

Court to transfer the Fund for Animals case-to the District of
Wyoming. On November 23, 2004, the Federal Defendants filed an
alternative motion requesting that this Court transfer the case at

bar to the D.C. Court should the D.C. Court refuse to transfer the

Fund for Animals case to the District of Wyoming. The November 23,

2004, motion also moved the Court to consolidate the two cases

7 Fund for Animals v. Norton, No. 04-1913(EGS) (D.D.C.).
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should the D.C. Court grant the motion to transfer. On January 5,
2005, the D.C. Court denied the Federal Defendants’ motion. See

"Fund for Animals, 352 F. Supp. 2d at 2. (order denying Federai‘

Defendant’s'motion to transfer) . Thereafter, on Jénuary 20, 2005,
this Court, believing that this District is the proper forum for
the snowmobile litigation,_ denied the Federal Deféndaht'é
altefnative ‘m¢ti6n. to transfer this‘-cése td the uD;C._”Coﬁrt.a
Consequeﬁtly,'the caéé at bar procéeded to a hearing.on thé ﬁerits.
| . STANDARD OF REVIEW ‘
Judicial review of an}agéncy's final aéti@n‘is_governed bf*the

Administrative Procedure Act ("APA") . ee 5 U.S.C. §§ 701 to 706;

Luijan v. Nat'l Wildlife Federation, 497 U.S. 871, 882 (1990); Fuel

Safe Washington v. F.E.R.C., 389 F.3d 1313, 1322-23 (10th Cir. -
2004) . This standard applies not only to claims asserting a

violation of the APA, but also to those asserting NEPA violations.

See Fuel safe Washinqton,.389‘F.3d at 1322-23. Under the APA, a

federal court may set aside agehcy action if it is arbitrary,

Due to the fact that this Court and the D.C. Court each
retained jurisdiction in this matter there is once again the
possibility of the issuance of conflicting orders. This lurking
comity problem weighs heavy on the Court’s mind, as it.did in the
previous litigation. However, given the Court’s belief that this
District is the proper forum for a suit involving the Parks, there
is little the Court can do to alleviate the situation.
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capricioué, an abuse.of discretion, or»otherWise‘not in accordance

with law. 5 U.S,C! § 706(2) (n). An agéncy decision is arbitrary
or capricious if: (1) the agency entirely‘féiled'to consider an
'important"‘aspéct‘ of the issue; (2) the agency offered an’
ekplahation'for its decision that was couﬁter:tb the evidéﬁce
béfore ifj (3) the agency,relied on.factors that Congress‘did ﬁot‘
intend for‘it'to consider; Qr.(4) the agency's decision is so

implausible that it could not.be ascfibed tovthé peruct of agency
‘expertise. Colo, Envtl. Coali#ion.v. Dombeék, 185 F;3d 1162, 1167 
(10th Cir. 1999). - | |

‘in applying thiS'deferentiél,StanaardAbefeview, a federal

court is réquired to review the whole administrative record, or .

- those parts of the record cited by the parties. Utahns for Better .

Transp. v. U.S. Dep't of Trahsp.y 305 F.3d 1152L:1164 (10th Cir.
$2002). The couft reviews the adﬁiﬁistrativelrecord to ensure.thé
agency’s decision was based on~'coﬁSi&eratiéﬁ. of the relevant
factors and‘wés hdt the result of a clear errof in jﬁdgment. leg;
Envtl. Coalition, 185 F.3d at li67.' In so reviewing, the court

cannot substitute its judgment for that of the agency. Utahns for

Better Transp., 305 F.3d at 1164.

The essential function of judicial review under the APA is for
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.the federal court to determine whether the.agency; (1) acﬁed Withinv
its scope of authdrity; (2) complied with prescribed procedures;
and (3) acted in accordahce with law (i.e., did not act arbitrafily
or capriciously) . Olehhouse(‘42 F.3d at 1574. As part of this
review, - a couft Imust also ensure that fhe' agency aqtion ‘is
supported'by substantial'eVidence in the record. ~Id. In the end,
administrative decisions may only'bé-setvaside;for substantial

procedural or substantive reasons. Utahns for Better Transp., 305

F.3d at 1164. However, courts and agencies alike should be mindful
that an "agency's rulémaking pOWer'is not the pdwer to make law, it

is only the power to adopt regulations to carry into effect the

will of Congress as expressea by theiéﬁatute." SundancéfAssocs.‘v.,
‘Reno, 139 F.3d 804, 808 (10th Cir. 1998) (inté;:nél .qﬁotatiéns and
qitations omitted) . | | | |
DiSCUSSION

Plaintiff and Plaintiff—lnter&énor ciaim.that fhe:2004 EA,
2004~FONSI,'and:the'2004 Temporary Rule were issued in violatién of
- NEPA and the APA. Specifically, Plaintiff and Plaintiff-Intervenor
Epntend that‘the NPS Violated NEPA because: (1) .the NPS did not
éomply with NEPA in evalﬁatingvthe commercial guidebfequirement;

(2) the NPS failed to consider a reasonable range of alternatives}
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(3) the NPS failed.to analyzeva “no. action” alternative. In
éegards to the APA claim, Plaintiff and Plaintiff-Intervenor argue
that'A(i) the NPS's conclusion thét all snowmobiles must be
_éccompanied by commercial guidés is not_supportéd by substantial
evidence; (2) the NPS’S conclusion that commercial guiaés lead to
fespoﬁsible'wildlife viewing and a lessening of”impacﬁs to the
natural soundséapes is not subpofﬁed by a réasoned énaiyéis; (3)
'thevNPS's deciSibﬁ that'more thaﬁ‘7ZO sn6wm§biles wouid cause
,signifiqant adverse effectslon.the environmentﬁis noﬁ sﬁppdrted by
_substantial eVidence} and (4)'the»NPst deéision that more than 720
‘snowmobileé would cause ;Significant' adversg effects on‘.the
eﬁvironment ig not:sﬁppbrtedvby a reasoned analysis.

In response, the FederaI'Defendants argue that Plaintiff ana
quintiff—lntervenor‘have.wéivéd ény chéllehges they'may have‘to
fhe ultimate'agéhcy.decisibn régarding the‘Pafks és‘théy aliegealy
failed to submit comﬁents during the-administrative<decision—making
process. In the alternativé,‘the.Federal Defendants aver that thé_‘
NPS should be afforded great diséretion in promulgating‘ruies and
that the NPS did noﬁ exceed such discretioﬁAin issuing the 2004 EA,

2004 FONSI, and the 2004 Temporary Rule.
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I Waiver‘Defense'

As just stated; the Féaeral Defendants argue that Plaintiff
and Plaiﬂtiffllntervenor should ﬁét be able to'challengé the 2004
EA because ﬁeither pafty providea ﬁeaningfui participatién in thg
public processes vby Which . such regulation was promulgated.
According to-Defendaﬁts; alparty challénging federal égency action
'must'pérticipate‘in'the nofice'ahd comment proééss befofe it may
proceed iﬁ federéi'court to chéllenge éﬁch adtion;  The Cdurt/
: however, while égreeing with the vDefendénts to 4éome, éxtent,
disagrées.with<the‘ﬁefehdanﬁé’ prép§sed bfightFline,rUle fofyfhe

following reasons. -

' In Vermont Yankee Nuclear Power Corp.. V. Natural Reéources

Defense Council, Inc., 435 U.S. 519 (1978), the Supreme Court
determined that a party wishing.to challenge agency action must
participaté in the public process so that it alerts the agency of

the party’s positions and contentions'aﬁd,'therefore, allows “the

agencyvto give the issue meaningful consideration.” Department.of

Transp. v. Public Citizen; 541 U.S. 752, 764 .(2004); Vermont

Yankee, 435 U.S. at 553-54. See also Wilson v. Hodel, 758 F.2d
1369, 1373 (10th Cir. 1985) (™[A] revieWing court will not consider

' contentions’ which were not préssed upon the administrative
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agency.”) . But  see City of Seabrook, Tex. V. United States

Environmental Protection Agency, 659 F.24d 13409, 1360-61 (5th Cir.

.1981) (holding thét plaintiffs are not required to participate in
the public process before challénging agehcy action),?'The purpose
of thié rule ié_tovensure'that reviewing courts do not sﬁbsfitﬁte
their “jﬁdgment for that of the ageﬁcy'on'matters whére the agency
has not had an oppdrﬁunity to make.a factﬁalvrecord:or apply its

expertise.” 'New Mexico Environmental Imp. Div. v. Thomas, 789 F.2d

In City of Seabrook, the Fifth Circuit explalned its reasoning
" for not requiring participation as a prereqguisite to challenging
agency action as follows: : :

~ [Clourts should not generally hold a petitioner estopped

from objecting to an agency rule because his specific:
objection was not made during the “notice and comment”

period. The rule urged by EPA would require everyone who

wishes to protect himself from arbitrary agency action

not only to become a faithful reader of the notices of -
proposed rulemaking published each day in the Federal

Register, but a psychic able to predict the possible

changes that could be made in the proposal when the rule

is flnally promulgated

City of Seabrook, 659 F.2d at 1360-61. Although the Court finds .
this reasoning somewhat persuasive, it does .not appear that the-
Tenth Circuit would follow this line of thinking to the conclusion
reached by the Fifth Circuit. See, e.g., Holy Cross Wilderness
Fund, 960 F.2d at 1528 n.18.. But see Big Horn Coal Co. v. Temple,
793 F.2d 1165, 1170-71 (1l0th Cir. 1986) (Barrett, J., specially
concurring) (discussing the rule established by City of Seabrook
and other similar cases).
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825, 835 (10th Cir. 1986). Agency action should be “reviewed on
the basis articulated by the agency, and on the evidence and
proceedings before the agency at the time it acted.” |Lewis v.

Lujan, 826 F. Supp. 1302, 1306 (D. Wyo. 1992) (Johnson, J.) (citing

 American Min. Congress v. Thomas, 772 F.2d 617,'626A(10th.cir.
1985)). “Simple‘fairnesé té thosé who are'engagéd in the.tasks of
_administratioﬁ,_and to litigants,’requires as a generéi‘rule that
”coufts'shouid not topple'over édministrétive deéisions unless the
admiﬁistrative body ﬁot only hés erred butverred‘against objection

made at the time appropriate under its practice.”. Wilson, 758 F.2d

at 1372—73;(quoting United States v. L.C. Tucker Truck Lines; 344
U.S. 33, 37 (1952)). “A reviewing court usurps the agency's

function when it sets aside the administrative determination on a

ground not theretofore presented . . . L ”UnemplOvment_»'

Compensation Commission of Territory of Alaska v. Aragan, 329 U.S.

143, 155 (1946).

. The rule ié not, howe?er, meant to preclude aﬁy particulér
’party from bringing a suit to challehge agency action. It is not
a'strictly—construed jurisdictional prerequisite. A party is not
always requiréd éo submit comments in order to‘éhallenge agency

action. For example, the Supreme Court ‘stated:

21



Admittedly, the agency bears the primary responsibility
to ensure that it complies with NEPA . . . and an EA's or
an EIS' flaws might be so obvious that there is no need
for a commentator to point them out specifically in order
to preserve its ability to challenge a proposed action.

Department of Transp., 541 U.s. at 765. See also Holv: - Cross

Wilderness Fund, 960 F.2d at 1528 n.18 (noting that regardless of
public comment an agency . always has the duty to consider all

'reasonable and practicable alternatives).

As statédiabo#e,.thelrule-is intended to give<the_agencyia
.'éhance to reviéw ‘the, information submitted: during ;he public
procésé and mékeAa decision based ﬁpon that infofmation;v'The
: purposé of;the‘rulé isAndt tb crééte a jﬁrisdiétional reqﬁireﬁent
for>suits challeﬁging agénCyvaCtion:' Thué, sé loné'as the agenc?
.is infofhéd of a-particular'positionvaﬁd has a chance to address
that particular.posiﬁion,'ény partyAmay challenge.ﬁhe ac£iQn based
upon such position whether'or not they actuallyisubmittéd aléomment

asserting that position. See Benton County V. United States Dept .

of Enerqgy, 256 F. Supp. 2d 1195, 1198—99'(E.D. Wash. 2003) (“Under

the rule established in Vermont Yankee, & plaintiff, or another,
must bring sufficient attention to an issue to stimulate the
‘agency's attention and consideration of the issue during the

environmental analysis comment process.” (emphasis added)). - See
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also New Mexico Environmental Imp.'Div., 789 F.2d at 835 (notiﬁg
that. because neither plaintiff " “nor anyonéA‘else sdvanced any
dissatisfaction” to the agency actidn,iplaintiff could not later
chsllehge the actiQn before the soﬁrts.)

In this case, Defeﬁdants coﬁtena.that Plaintiff and Plaintiff-
Intervénqr did not alsrt.ths NPS.of their positions, during the
sdministrative process, in regards to their contentions that:.(l)
“the NPS failed.ts_take a hard iook'at_thé commercialiéuiding:
requirement, (2} ths‘NPSAfaiieditQ consider an sltsfnative that .
includss ssasonal ssAopposea.to daily entry'limits, and (3) the NPS
: failea.'to iﬁclude"a “no“actishﬂ alternative. AHoweﬁer, aftet
reviewinéAthe administrative rechd,-it is clear‘thst'the.NPS'was”
alsrted to_the.positisﬁs.now asserted b&zPlaistiff and Plaintiff—
Intervenor; regardless” of whiéh bcommentcr actually isstified

Defendants of such positions.?®?

10

The Court notes that the administrative record in this case
has been supplemented with comments that were submitted by Wyoming
and subsequently excluded from the zrecord due to a computer
- malfunction. See The Wyoming Lodging and Restaurant Association et
al. v. United States Department of the Interior et al., No. 04-CV-
315-B (D. Wyo. Sept. 29, 2005) (Order on Plaintiff-Intervenor’s
Statement of Reconsideration of Magistrate’s Order Denying the
- Motion to Supplement the Record); Plaintiff-Intervenor’s Motion to
Supplement the Administrative Record. Thus, some references to the
administrative record will actually cite Plaintiff-Intervenor’s
proposed appendix, which has now been accepted by the Court as part
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For example, Wyoming specificélly commented oﬁ the‘guiding 
requirement by noting that it suﬁported a twenty percent (20%) nén—‘
commercial guiding requirement. A.R..104934. The States of Idaho
and Montana also suggested ﬁhat a largé émount of the entries into
Yellowstohe_should be unéuidéd! -A.R. 104874,.104656. ‘In fact, a
total of. 1173 comments were received regarding the guiding

requirement contained in the 2004 Temporary Rule. A.R. 105239-40.

Wyoming also‘submitted comments regardingvthe daily entry' 

limits. ee - Plaintiff-Intervenor’s Motion to ‘Supplement the

- Administrative Record at Exhibit A. _Spécifically,‘Wyoming stated
as follows:

Please consider regulating outfitter snowmobile entries
‘to the Parks and Parkway based upon a total -number of
entries ‘per operator per . season basis. - When entry
permits are allocated on a per day basis, operators do
not have enough permits to satisfy demand on some days,
and have permits that go unused on some days. By
allocating entry péermits on a per season basis, the
operator would have the discretion to determine when the
permits will be wused, thereby resulting in a more
efficient use of entry permits. o

'Id. The State of Montana also made comments regarding the problems
caused by daily ‘limits when it noted that ‘“peak days” are

eliminated under the preférred alternative. .A.R. 104885; see also

of the administrative record.
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A.R. 104658,

The record also contains comments on Athe “no action”
alternative. For example, the International Snowmobile
Manufacturers .Assogiation. cémmented_ that  the = “no action”
aiternéti&e éhould be park management under fhe 1983 regulétions,
not a<snowmobiie ban in the Parks.‘ A.R. 104896.' Another commentor
stated that the scoping document did not,identifyAa “no acfion”.
alternative, which ié similaf to the aésefti#n made‘by Plaintiff
and Plaintiff—Iﬁtervenor in tﬁis case. See A.R. 164549;

‘As Défenﬁénts cofrectly'point'out, thefe are many céses where
the'courté have held that a piaintiff coula not ¢hallenge aﬁ agen¢y

" action because he or she did not participate in the public rule

making processes. See, e.g., Department of Transp., 541 U.S. at

764-65; Vermont Yankee, 435 U.S. at 553-54; New Mexico

1Environmentél Implementation Division; 789 F.2d at‘835; Wilson, 758
' F.2d at'1373; HowéVgr} these cases cén be'distinguished_from this
- case in that neither the.plaintiff nor any other party in the cited
fcases submitted comments to. the agency in opposition tQ. the
proposed action. Thus, the agéncy was not given a faif opportﬁnity
to address the concerns of thé plaintiff. §§§ Wiison, 558 F.2d at

1 1372-73. In this case, however, thousands of comments were filed
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and many of the comments addressed the issues raised by Plaintiff
and Plaintiff—intervehor in their complaints. Thus, the purpose of
the rule - fairness to the aggncy - has‘been.fulfiiled and the
élaims of Plaintiff and Plaintiff-Intervenor are_pfoperly’before;
this4Court, See id.
Ii. NEPA Claims

"As 1previously noted, Pléintiff "and Plaintiff Intervenor
contend that the NPS did not fglfiil thé requiremenfs.of NEPA when
it promulgated the 2004 EA, 2004 FONSI, and 2004 Temporary Rule.
Specifically) Plaintiff and Plaintiff'Intefﬁenor allege that: (1)
the NPS did not cqmply'with.NEPA.iﬂ evaluating thé‘commercial'guide
" reguirement; (2) the NPS failed to doﬁSideﬁ a reasénable'range df
.alternativeép and - (3) the NPS féiled tolanalyze a “no action”'
alternétive. The Cburt.will analyie these claims in turn below.

A.-"NEfA Overviéw

NEPA rgquires federél agencies to consider the envi:onmentai
impécts of their actions, disclose those impacts to the publié, and
then explain how  their actions will éddress tﬁose 'impacts;

Baltimore Gas & Elec. Co. v. Natural Res. Defense Council, 462 U.S.

87, 97 (1983). NEPA prescribes the process, not the end result, of

agency action. Robertson v. Methow Valley Citizens Council, 490
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U.S. 332, 350 (1989); Marsh v. Oregon Natural Resources Council,

490 U.S. 360, 371 (1989). In this regard, the Tenth Circuit has
repeatedly emphasized that NEPA only requires an agency to take a
"hard look" at environmental consequénces before taking a major

federal action that significantly affects the quality of the human

environment. Citizens' Cqmm. to Save OQur Canvons v. United States

Forest Service, 297 F.3d» 1012, 1022 (10th Cir. '2'002). “[Olnce

environmental concerns are adequately ideritified and evaluated by

the ageﬁcy, NEPA places no further constraint on agency actions.”

Friendé'of the Bow V. Thompson,'124 F.3d'1210, 1213 (10th Cir.
1997) (internal quotations:and citation omitted). A court may not

find agency action lacking simply because it would have reached a

different decision. Strycker's Bay Neighborhood Council, Inc. v.

.Karlén, 444'U;S; 223, 227 (1980) (quoting Vermont Yankee, 435 U.S.
at 558).-=To put it quite siﬁply, “NEPAimerely'prohibits,uninfprmed
- rather than ﬁnwise - agency action!” Robeftson, 490'U.S;'at 351 

Thus, based upon the'foregéing, the role df the judiciary in
~the NEPA process is twofold. First, the court must ensure that the
agénéy has taken‘a hard lbok at the environmental consequeﬁces of

its actions and has adequately disclosed those impacts,to'the

public. Baltimore Gas & Elec. Co., 462 U.S. at 97-98; Utahns for
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Better Transp., 305 F.3d at 1163. Second, the court must ensure

that the agency's decisions. were not arbitrary or .capricious.

'Baltimoré Gas & Elec. Co., 462 U.S. at 97-98; Utahns for Better

Transp., 305 F.3d at 1163. While a federal agency is entitled to
- a presumption of regularity in arriving at its decision, the court
is not simply a "rubber stamp" for agency-action and will set aside

agency action if it is in contravention of the agency's own rules

Cor congressidnal mandate. - See Glisson v. United States Forest
Service, 876 F. Supp. 1016).1023-24 (s.D. I1l. 1993). 1In other
words, the court will not accept pro forma compliance with NEPA

procedures, nor post hod_rationalizations as to why and how the

agency complied with NEPA. See Utahns for Better Transp., 305 F.3d

at‘1165;.Davis V. Minefa, 302 F.3d lld4, li12f13 (10th Cir. 2002)..
.Underj NEPA, any: agency'lprbposing “major Federal .actionf]
significantly affecting the quality of the human environment" must
preparé an environmental iﬁpact statement (“EIS”). 42 U.S.C. §
4332. “When it is unclear whether a proposéd-action:requires an

EIS, the agency may first prepare a less detailed environmental

assessment ("EA")." Greater Yellowstone Coalition v. Flowers, 359
F.3d 1257, 1274 (10th Cir. 2004) (citing 40 C.F.R. § 1501.4(b)).

The EA is, essentially, a less detailed version of an EIS intended
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to ‘“briefly pfovide sufficient evidence and analysis for

determining whether to piepare an EIS . . . .” Utah Shared Access

Alliance v. United States Forest Service, 288 F.3d 1205, 1213 (10th

Cir. 2002) . “If the EA leads the agency to conclude that the
proposed action will not significantly affect the environment, the
agency may issue a finding of no 81gn1f1cant impact.(”FONSI") and

forego the further step of preparing an-EIS.” Greater Yellowstone

Coalltlon, 359 F.3d atv1274 (c1t1ng 40 C.F.R. § 1501.4(e); Lee V.
United States Air Force, 354 F.3d.1229; 1237 (1loth Cir. 2004)).

B. _Did the NPS Fail to Comply with NEPA in Evaluatlng the
Commerc1a1 Gulde Requ:n.rement'> :

_According tebNEPA, “an agency takes a sufficient ‘hard look’
when it obtains opinions from its_ewn eXperts, obtains opinions
- from experts outside the ageney; gives careful scientific scrutiny

and responds to all legitimate .concerns that are raised;" Hughes

River Watershed Conservanev'v. Johnson, 165 F.3d 283, 288 (4th Cir.

1999) (citing Marsh, 490 U.S. at 378-85). In this case, Plaintiff

end Plaintiff—Intervenoreallege that the NPS failed to meet this
standard in eveluating .the commercial guiding . requirement.
Plaintiffs ‘contend that the NPS prejudged the guiding reguirement -
and did not suﬁport its conclusions with any meaningful analysis.

Specifically, Plaintiffs contend that the research leading to the
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chclusion that commercial guiding ensures respdnsible wildlife
viewing and ameliorétes impacts to natural soundscapes was
iﬁadequate,.

‘1, Responsible Wildlife Viewing

Plaintiffs aliége -tﬁat the NPS iny :relied upon law
-enforcement statistics in reachiné the conclusionvthat commercial
guiding :ensures responsible 'wildlifé viewing. Esseﬁtiaily;
Plaintiffé claim‘.that 'such stétistics are-.irrelevant~ td
environmeﬁtal review and'canﬁot chs£itute ﬁeanipgful review. The
Court, howevef, disagrees for three feasonéf -

_Fifst, the 1aw'enforcement étatisticé afeifuil Qf'facts.wﬁich
‘tend. té support the NPS’s <conclusion. - For exémple, the law
enforcement statistics .demonstfate thét Vuﬁdef_'the commerciél
guiding programt_the numbér of law énfofcement caées-fell;from-BBB
to 172, ar;eéts declined from twenty-one (21) to two (2); and
mOVing-violations.were reducedlfrom 238 to forty-four (44). 'A.R.
95959. ‘Surely, no one can argue fhat a décrease in irresponsible
'driveré dbes not redﬁce the impa¢t on wildlife in the Parks. It
éeems that irrespbnsible drivers W6uld not oﬁly have tendency to
disobey the law, but also to haféss and endanger the animals within

the Parks. Thus, the Court cannot say that these statistics are
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irrelevant.
Second, an agency is entitled to deference in determining

which methodologies to use in making decisions. See Citigens'

. Committee to Save Our Canyons, 297 F.3d at 1027 (“[C]lourts defer to

the expertise and discretion of the agency to determine proper

testing methods." (internal guotations and citation omitted));

Friends of Boundary Waters Wilderness v. Dombeck, 164 F.3d 1115,

1130 (8th Cir. 1999); C.A.R.E. Now, Inc. v. F.A.A., 844 F.2d 1569,
1573 (11lth Cir.'1988). Thié is especially true “with respect to
guestions involVing engineering and scientific matters.” United

States v. Alpine Land and Reservoir Co., 887 F.2d 207, 213 (9th

Cir. 1989), Thus, so'ldng as the chosén‘method has a rational
basis  and examines the relevant factors, it is not within the

Court’s province to determine that the methodology used is

improper. Committeé to Preserve Boomer Lake Park v. Department of
Transp.[:4,F.3d 1543, 1553 (10th Cir. i993). In this case,‘the
Court cannot say that reliance upon .law enforcement statistics was .
irrational.

Third, the Coﬁrt is confident that the aforementioned law
enfo:cement statistics were not the oniy basis for the agency’s

decision. The record contains many other facts which support the
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conclusion thaﬁ guideé reduce the impacts on animals. In omne
expert report, the authors note that animéi fatalities caused by
snowmobiles were reduced. from seven (7) in 2003, when guides were
~not required for allvvisitors, to zero (Q) in 2004, when guides
. were required for all visitors.l A.R. 105881. The same report also
shows. that the percentage of wvisitors thaf dismounted their
snowﬁbbile and - approached pérk.banimals declined wunder the
{commercial guiding.program. ‘A.R..105878. This data only servés to
bolster the NPS's deqision. |
A2, Natural Soundséapes

Plaintiffs take issue with the NPS’S ahalysis regarding.the
impact of commercial guides on thé naturai souﬁdscapés.‘ ?laintiffs'
alleée_that the NPS made faulty assumptions, utilized an improper
"method of analysis, and failed to.consider evidence'contradictofy
..to the final conclusion.  Al1 of these céntehtioﬁs-lack merit;.

In regards to the assumptions maaélby the NPS? it is not the
function of this'Courﬁ “fo decide what assﬁmptions .o ; we would
make were we in the Secretary's position, but rather to scrutinize
the record to ensure that the Secretary has . . . provided a
reasoned explanation for his policy assumptions ... . ." Awmerican

Iron & Steel Institute v. Occupational Safety and Health Admin.,
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939 F.2d 975, 982 (D.C. Cir. 1991). In this'dase, the NPS has
clearly provided a reasonable explanation for the assumptions used
in formulating the 2004 Temporary Rule. For instance, Plaintiffs
contend that the assumption that guided groups wusually contain
eight (8)'snowmobilesAand unguided groups-contain five (5) is
irrational and unfounded. NPS, however, states that these
assumptions are based upon entry data collected at the Park. . See
A.R. 103968-104018. Assumptions based on entry data undoubtedly
satisfy the reasoned explanation test outlined above.

Plaintiffs also challenge the fassuﬁption that . commercial
guiding reduces the amount of time that snowmobiles are audible in
the Park. However, the NPS also provided a reasonable basis for
this assumption:

Obvioﬁsly, more vehicles - are audible for a greater .

percentage of time and are louder than fewer vehicles.

Snowmobiles that remain grouped together rather than

individually spread out reduces the percent time audible

at any one point along a travel route and increases the -

time when only natural sounds are audible. As group size

increases, the overall sound level increases, but this

increase is offset by the reduction in audibility between
the presence of groups.

A.R. 96007. See also A.R. 96964, 99711.
Plaintiffs next argue that the method used by NPS to measure

the effects -of snowmobiles on the natural soundscapes was flawed.
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More specifically, Plaintiffs contend that the NPS wrongly compared
the 2003 SEIS and}ﬁhe 2004 EA to reach its conclusion. However, as
with the assumptions made by NPS, it is not the Court’s duty to

_-second guess the testing methods used by the NPS so long as they

are “not arbitrary or without foundation.” ' Friends of Boundary

Waters Wilderness, 164 F.3d at 1130. As.noted by the Eighth
Circuit:'
We Vmay"not second-guess the wvalues assigned to the
environmental impacts considered in an agency study; and
NEPA does not anticipate that courts will. determine the
merits of conflicting views between two or more schools .
of scientific thought. It is not the role of this court

to choose between differing studies or differing expert
views. We defer to the agency's reasoned explanation. .

id. - (internal citations omitted).

In this case, the Court finds that thé methods uséd by NPS are
»ﬁot arbitrary;and ére ﬁot.without foundation. .Astexplained by NPS,.
and contrary to Plaintiffs’ éohtenﬁioﬁs, the 2004 EA does not base
its audibility study on the 2003 SEIS. Rathér, the conclusion
reached in the 2004 EA was based upoﬁ new studies completed during
the 2002-2003 and 2003;2004.seasons. See ALR. 96002-96017; see
’g;§9A105428—91. The 2004 EA also contains an édequate explanation
fegarding the basis for the analysis. §§§_ A.R. 96006-96007.

However, even i1f the NPS had compared the 2003 SEIS and the 2004 EA
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to reach a conclusion regarding the audibility analysis, the Court
cannot say that such methodology would be irrational or without
foundation. | |
In:their final argument regarding the éffectsAof commercial

guiding on the soundscapeé, Plaintiffs aver that the NPS failed to
consider evidence whichvcontradicts the NPS’s final conclusion.
Specifically, Plaintiffs conténd that the NPS did not analyze the
impactv of group size When.'making .its predictibns' concerning
audibility in the 2004 EA} -The 2004'EA, however, doeé address this
pfecise iésue.' FOI‘example, on pages 104 and 105; the éOO4‘EA
containé analytical'tabies describing the effect éf grbup sizé on
decibel 1évels'ahd the distance to limit of audibility. A;R.
- 96004405;_ There is alsb other eVideﬁce in the record regarding the
iﬁ@act of‘group size on audibilify. Thié evidence is‘set férth in
the.réport entitled Natural Souhdécapé Monitoring in Yellowstone
National Park December 2003 - March 2004. See A.R. 1054093, 105544.
In the report, the éuthor stated, “Up tQ a certain. level, the
éreafer the number of.snowmobilés and snowcoéches using the park
the greater the time they are audible. Grouping snowmobiles and
requiring best available technqlogy for sound emission reduces the'

direct relationship between vehicle numbers and audibility.” A.R.
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105544.

Based upon thé evidence in the record, and contréry to
Plaintiffs’ contentions, it is_clear ﬁhat the NPS took a “hard
look” at the effect of group size on audibility. Therefore, the
Court finds that Plaintiffs’ argument on this issue musﬁ_fail as -
well. |

3. Conclusion

For the réasons just stated, thé'Court finds that the NPS took
a hard look at all aspécts‘of the guiding requirément. Howe&er;_in
séying that, the Courﬁ must state that thié conclusion i§ hot the
one that it would prefer. The Court can think of'ét;leést half a
dozen responsible Wyoming natives with snowmobiles Who observe the
;ules and are concerned about the wildlife énd therefore need no
guides and WOuld regard . the guiding fee as'an.exceésive tax or
surcharge. Bﬁt, the Court’s duty is to cdmply with the decided
cases and not invent its own findings on fhe éuide issue. The
Plaintiffs’ argument must fail for the.reasons aforesaid. |

C. Did the NPS Faili to Consider a Reasonable Range of
Alternatives? ’

Plaintiffs contend that the NPS failed_tto congider a

reasonable range of alternatives in the 2004 EA. More
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particularly, Wyoming.and the WLRA argue that the NPS should have
considered an alternative based upon seasonal entry limits rather
than daily entry limits.

Under NEPA and its COrrespondiné regulations, “government
agencies must ‘inqlude in every recommeﬁdétion or report on

-proposals’ detailed statements analyzing ‘alternatives to the

proposed action.’"™ (Citizeng' Committee to Save Our Canyons, 297
F.3d at 1030 (quoting 42 U.S.C. § 4332(c)(iii)). However,
“[d]etermining the alternatives to be studied is a matter left to

the agency's discretion.” Jackson Hole Congervation Alliance v.

Babbitt, 96 F. Supp. 2dv1288, 1298A(D. Wyo. 2000) (Brimmer, J.);

see also City of Aurora V. Hunt/ 749 F.2d 1457, 1467 (10th Cir.

1984); overruled on other grounds, Village of Los Ranbhos De
Albuquerque v. Marsh, 956 F.2d 970, 973 (10th Cir. 1992). An
"agency only needs to review reasonable alternatives. 40 C.F.R. §

1502.14; Citizens' Committee to Save Qur Canvons, 297 F.3d at 1030.

“An agency need not analyze the environmental consequences of
alternatives it has in good faith rejected as too remote,

speculative, or . . . impractical or ineffective." (City of Aurora,

749 F.2d at 1467. Furthermore, an agéncy need not “include every

possible alternative.” Lidstone wv. Block, 773 F.2d 1135, 1137
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(10th Cir. 1985). The agency need only set forth alternatives

~sufficient to permit a reasoned choice. See Custer County Action

Ass'n v. Garvey, 256 F.3d 1024, 1035-40 (10th Cir. 2001);

Associations Working for Aurora's Regidential Environment v.

Colorado Dept. of Transp., 153 F.3d 1122, 1130 (10th Cir. 1998).
"It must also be noted that the agency's duty to consider
alternatives in preparing én EA is a lower duty than the duty to -

consider alternatives in. preparing an EIS.” Jackson Hole

Conservation Alliance, 96 F. Supp. 2d at 1298; see also Mt.

Lookout-Mt. Nebo Property Protection Ass'n v. F.E.R.C., 143 F.3d

165, 172 (4th Cir. 1998) . An EA only requires brief discussions of

the alternhatives. 40 C.FJR, § 1508.9(b§. Conversely, an agency
preparing an EIS must “[r]igorously explore and objectively
evaluate all reasonable‘alternafives." 40 C.F.R. § 1502.14.

Inrthe case sub judiceh there can-ﬁe no question that the NPS
met the requirements of NEPA in .regards to evaluating the
alternatives to the proposea action. ThevEA céntains and discusses
five_ alternatives ‘that range from prohibiting snowmobiles in
Yellowstone to aliowing 950 snowmobiles into the Park each day; .Aé
noted by Defendants, the EA contains over eighty pages analyéing

the environmental consequences of each alternative. See A.R.
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95987-96068. The information contained within these pages provided
the NPS with a piethora of ;nformation regarding the environmental
impacté of each alternative. For instaﬁce,‘the EA idincludes a
detailed discussion regarding how each altérnative would affect air
quality, animals in the Parks, natural soundscapes, and human
health and safety.

Theréfore, based upon the foregoing, the Court findé that the
NPS considered a’ reasoﬁable range of alternatives. The five
altérnatives di'scu.ssed by thé NPS undoubfedly allowed'the agency to
ﬁake a “reasoned decision.” The fact that Plaintiffs can conceive

another alternative does not  make the range of alternatives

unreasonable or insufficient. See Lidstone, 773-F[2d at 1137{

Custer'CountV Action Ass'n, 256 F.3d at 1039-40; Associations

Working for Aurora's Residential Environment, 153,Fﬂ3d,at 1130.

D. Did the NPS Fail to Amalyze a “No Action” Alternative?

In their final NEEA argument, Plaintiffs cohténd tﬁat“the NPS
failed to identify and analyze a “no action” alternative in the
2004 EA as requiréd by NEPA. See 40 C.F.R. § 1508.9(b); Custer

County Action Ass’n, 256 F.3d at 1040. The record does not support'

this contention. The EA explicitly discusses the “no action”

alternative in the following terms:
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At present, the identification of a no action alternative
is uncertain, therefore several alternatives are being
treated as no action for the purpose of the EA. A
complicating factor in determining the no  action
alternative for this EA is the uncertain outcome of the
proceedings in separate U.S. District Courts, which may
result in.several possible no action alternatives. One
no ‘action alternative could be the  snowcoach-only
alternative. This was the no action alternative in the
SEIS, and it is incorporated as alternative 1 in this EA.
It was also the alternative selected by the NPS in the
2000 winter use plan and 2001 implementing regulations. -

A second no action alternative would be to continue the
park superintendents’ compendia that were amended in
February 2004 following the February 10, 2004, decision
by the U.S. District Court for the District of Wyoming.
As of the writing of this EA, neither the February 10,
2004, injunction has been formally dissolved, nor have.
the compendia amendments been rescinded. Alternative 4
in this EA most closely matches the provisions of the
superintendents’ compendia amendments. o

A third no action alternative would be to adhere to the
1983 regulations ‘that governed snowmobile use in the
parks prior to promulgation of the 2001 regulations. The
-regulations are supported by the 1990 winter use plan and
environmental assesSsment. They restrict snowmobile use
to designated routes in the parks. However;, the 1983
regulations describe a type and amount of snowmobile use
that was found to constitute impairment of park resources
and values 1in the 2000 EIS and 2003 SEIS. This
~alternative may not be legally permissible and thus does
not meet the purpose and need’s criteria for detailed
consideration in this EA. However, comparisons are made
throughout this. EA between the alternatives and the
historical conditions represented by the 1983
regulations. Thus the reader can compare the different
alternatives with regulated and managed snowmobile use
~(or snowcoaches only) with the historical use levels and
vehicle types.
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_A.R. 95925-26.

In the Court’s opinion, this ianguage more than satisfies the
requirements of NEPA. Plaintiffs, however, seem to take issue with :
‘this section.Of the EA because it‘did ndt set forth one, and only
one, definite “no action” alﬁernétive. .AS explained by thé NPS in.‘
the qﬁoted language from the EA, the égency could not accurately
‘predict the “no actibn”Aalternativé'due-to the oﬁgdingilitiéation.
Had the agency‘aﬁﬁempted to do, the chosen “no.action” alternative
,fnay have been invalidated by céurt’ordef in thé pending suits. If
this hadAhappened, the EA wOﬁld havé viélatéd NEPA for its failure
toiincludé a “no action” alternative. ‘Thus, the NPS foliowed_the
only logical course .and inclUded: alli possible “nov.actién”
alternatives. = The Court can find no error in this decisiQn and,
therefore, concludeg that the EA éohtaiﬁed,:and the NPS discussed
‘and analyzed, a valid “noAaction” alternative.
ITI. APA'Claims

In their remaiﬁing ciaims; WLRA and Wyoming allege that the -
NPS wviolated the APA in issuing the 2004 EA, the 2004'FONSI, and.
the 2004 Temporary Rule beéause'(l)'the NPS’s éonclusion that all
snowmobiles must be accompanied by_ coﬁmefcial guides i1s not

supported by substantial evidence; (2) the NPS’'s conclusion that
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commercial guides lead to responsible wildlife viewing and a
.lessening of impacts to the natural soundscapes is not supported by
a reasoned analysis; (3) the NPS’s decision that more than 720
snowmobileé would cause significant adverse effects on the
environment is not supported by Sﬁbstantial.evidence; and (4) the
NPS's .decision that more than 720 snowmobiles would cause
significant_adverse effects on the environmént is not supported by
‘a reasoned analysis. ‘Eaéh of theéé claims is diséussed below.
'y The general.staﬁdard‘for'eValuating fhe following APA claims
is fully described above. ' waevef, in its simplest form, the
standérd requires the Court ﬁo‘détermine:, ;(1) whether the agency
acted within’the scope of its authority/ (2) whether the agency
compliéd.with prescfibéd‘proéedures, and (3) whéther the action is
" otherwise - arbitrary, caériCious or 'an 'abuse  of - di5creti§n.”

Olenhouse,'42 F.3d at. 1574.

A. Is the NPS’s conclusion that all snowmobiles must be
" accompanied by commercial guides supported by substantial
evidence?

In their first APA claim, Plaintiffs contend that the NPS'’s
conclusion that all snowmobiles must be accompanied by commercial
guides is not supported by substantial evidence. This argument is

very similar to Plaintiffs’ NEPA claim regarding the commercial
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. guiding requirément. Essentially, Plaintiffs claim that the
evidence in the. administrative record does not support the
conclusion that commercial guides émelibrate environmental impacts.
The Court ﬁust, héwever, based upon thg standard of review
~applicable to such a ciaim, disagree with WLRA and Wyoming.'

The appliéable 'Tenfh- Circuit standard provides that
" “[s]ubstantial evidence is such relevant é&idencé as a reasonable
mindvmight accept as adeqﬁate to support a conclusion.” Dovyal v.
Barnhart, 33i F.3d 758,‘760 (iOth Cir.‘ZOOB) (internéi qudtations
and citation. omitted) .’ sThisv is something mdfe than a mere

scintilla but something less than the weight'of'the evidence.”

Foust v. Lujan, 942 F.2d 712, 714 (10th Cir. 1991): “Evidence is
generally substantial under the APA if it is enough to juétify, if

‘the trial were to a jury,.refusal to direct a verdict on a factual

conclusion;” Hovl v. Babbitt, 129 F.3d 1377, 1383 (10£h Cir. 1997).

In thié case, the Court cannot say ﬁhat thére iS»less than a
scintilla of evidence supporting the agency’s decisién. In fact,
there is ample evidence in thg record indicating that commercial
guides ameliorate the environmental impacts of snowmobiles in the
Parks. As noted previously, the institution of the one hundred

percent (100%) commercial guiding requirement cut the number of law
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enforéement cases reported in the Park in half. A.R. 95959. It
also reduced thé number of arrests.from twenty—oné (21) to two (2).
Id. The guiding requirement also reduced the number‘of animals
deaths caused byvsnowmobiles from seven (7) to zero (0). A.R.
105881. In addition, the guiding requirement reduéed the
percentagé of time that. snowmobiles are audible as it keeps the
machinés grouped together and concentrapes the‘sound.into a smaller
time period. See A.R. 96007, 96964, 99711.

Furthermore, the mere fact that there is evidence in the

record contradicting the NPS’s final conclusion does not prevent it

from being supported by'substantial evidence. See Consolo V.

Federal Maritime Commission, 383 U.S. 607, 620 (1966) (“[T]lhe
possibility of dfawing two inconsistent conclusions from the

evidence does not prevent an. administrative agency's finding from

being supported by substantial evidence.”); Wyoming Farm Bureau

Federation v. Babbitt, 199‘F.3d 1224,_1241 (10tthir..2000)(“[T]ﬁe
mere presence of contradictory evidence does noﬁ invalidate the
Agencies' actions or .decisions."). A reviewing court “cannot
displace the [agency’s] choice between two conflicting views, even
if [it] would have made a different‘chéice had the matter been

before [it] de novo. Custer County Action Ass'n, 256 F.3d at 1036.
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Therefore, the Court finds that the NPS’s conclusion that all
snowmobiles must be accompanied by commercial guides is supported
by substantial evidence.

B. Is the NPS’s conclusion that commercial guides lead to
responsible wildlife viewing and a lessening of impacts
to the mnatural soundscapes supported by a reasoned
analysis? ' -

Plaintiffé next claim that the NPS’s conclusion that
.commércial guides lead. to reépoﬂsible wiidlife 'fiewing and a
lesseﬁing.of impacts to the natural soundscapes is not supported by
a reasoned analYéis. Plaintiffs claim tﬁat‘the commercial'éuiding
requirement is. a .dramatic change in policy by the NPS and,

therefore, the NPS is obligated to supply a reasoned analysis for

such change. See Motor Vehicle Mfrs. Ass'n of the United States,

Inc. v. State Farm Mut. Auto. Ins. Co., 463 U;S. 29, 42 (1983)°

(“[A]ln agency,changiﬁg its course by rescinding a rule is obligated
to supply a regsoned analysis for thé change beyond that Which may
be requifed when an‘agenéy does not act in the first insfance.”).

As stated by the Federal Defeéendants, Plaintiffs’ argument
“plainiy'ignores,history." See Defendants’ Response to Plaintiff’s
and Plaintiff-Intervenor’'s Joint Opening Erief’at 42. The NPS has
been attempting to reduce snowmobile use, esbecially unguided uée,

in the Park since the issuance of the 2000 ROD. A.R. 91407—48;
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This trend has continued since that time.  For example, the 2003
ROD found that guiding would lessen. the environmental impacts
caused by‘snowmobileé.' A.R. 91654. . Similarly, the 2003 Rule
required eighty percent (80%).of‘all snowmobiies to be commercially -
guidea.' 68 Féd. Reg. 69,268 (December li; 2003) . Thus, the 2004
Temporary Rule oﬁly differs from the 2003 Rule in one way: it does
not ailow twenty percent (20%) df the-visifors to enter with a
ﬁoncommercial_gﬁide or with no guide ét all. See 69.Fed. Reg:
65,348 (November 10, 2Q'o4'); 68 Fed. Reg..>69,'268‘ (December 11,
2003) . The.Court'caﬁnot say'that this chaﬁge cbhétitutes a majof
change iﬁ direction for the NPS.

However, eﬁénlif thé_NPS‘didAchange its previous policy in the
2004'T§ﬁpbréry Rulé,“the NPS'haé pfOVidéd'valid'réasdns‘for its
decision to require all visitors to travel with comﬁerciél guides.
The NPS explained that due to “the timiﬁg of fhis.FONSI and the
commenéement of the 2004-2005 winter seéson, it would be impossible
to develop‘an adequate noh—commercial guide traininé program for
the upcoming winter season. In addition, it would be expensive and
inappropriate during the winters’of 2005-2006 and 2006-2007 due to
the temporéry nature of thié plan.” A.R. 99732. In regards to

unguided access, the NPS noted that there were implementation
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probiems with the hon—commercial reservation system. A.R. 99732.
The NPS found that local entities were buying large blocks of the
reservations, most likely to be resold at a later date. Id. The
NPS felt that this situation was unacceptabie. Id. The NPS also
-stated that “unguided or non—commercially guided access to the
.- parks weuld be addressed in a long—term winter use plan.” ;d; All
of these statements explain why the NPS desided.to require one
hundred percent (100%) commercial guiding under.the.2004 Temporary |
Rule. - |

Based upon the foregoing,’the Court finds that the NPS wag not
required to supply a feasened analysis for the guiding'reduirement
as it was not a drastic change in policy. dHoweVer, eﬁen if it
were,:the Court further finds that the NPS’s eonclusion that
commercial guides '1ééd. to responsible wildlife -viewing and a
lessening of impacts to the natural soundscapes is suppofted by a
:reasened analysis. Nevertheless, had she Court beeﬁ given the
chahce to decide this issue instead of tﬁe,NES, it weuld have
‘selected the - alternative of . twenty percent (20%) unguided
snowmobiles; but, as alfeady noted, the Court is obligated to

decide this matter within the parameters of the decided cases, not

its own preferences.
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C. Is the NPS’s decision that more than 720 snowmobiles
would cause . significant adverse effects on the
environment supported by substantial evidence?

Under this claim, WLRA and Wyoﬁihg contend that the NPS's
decision that more than 720 snowmobiles would.cause significant
adverse effects on the environment is not supported by substantial
evidenée. More specifically, Plaintiffs argue that the NPS'’'s
decision to rejéct AlternatiVe.5‘canhOt be subported.by the record.
The Coﬁft disagrees for the reasons sfated below.

As mentioned previously; “[s]ubstantial. evidénce‘ is such
relevant evidence as a reasonable mind might accept as adequate.to
Support a conclusion.” ng§;, 331‘F.3d at 760 (iﬁternal quotation
cmitted) . Substantial evidence reqguires “something more than a
;mefe scintilla but someﬁhihg less than the weight of the‘evideﬁce.”
Foust, 942 F.2d at 714.'_in other words, “[e]videhce is generally
substantial under the APA if it is enough to justify, if the trial
were to a jury, refusal to direct' a wverdict on a factual
.conclusion." Hoyl, 129 F.3d at 1383.

In the current case, the're¢ord is replete with evidence
supporting the decisién.to limit daily snowmobile entrieé to 720
aﬁd to reject the 950 snowmobile limit. bBy way of example, the

2004 EA explicitly states that “950 snowmobiles per day would pose
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major adverse‘impacts upon park soundscapes, increased risks to
park employee health and safety, and would also impact the visitor
experience in the park.” A.R. 99735-36. There is also evidence
which shows that‘720 snowmobiles per day have an audibility level
of ninety—three éercent (93%) at 0l1ld Faithful, weil above the
seventy-five percent (75%) maximum'allowed for a FONSI. See A.R.
96012. Similarly, the record tends to shew that en'increase in
snowmobile numbers will _heve' a greater impact oh the natural
soundscapes; See, e.g., A.R. §6016>17, 105429. This-evidence more
than satisfies the substantial evidence standard‘required by.the
APA .

Additioﬁally, theifact that the record may-coﬁtain evidence
which supporte.a 950 snowmobile limit deee not rendef the Agenc?'s

decision invalid. Consolo, 383 U.S. at 620; Wyoming Farm Bureau

Federation, 199 F.3d at 1241. The NPS is allowed to choose between

conflicting evidence in making its decision. Custer County Action
Ass'n, 256 F.3d at 1036. We all must keep in mind that the NPS is
the expert in this area and, consequently, is entitled to a great

amount of deference when making such decisions. See Organized

Fishermen of Florida v. Hodel, 775 F.2d 1544, 1550 (11th Cir. 1985)

(“"[Tlhe Secretary [of the Interior] has broad discretion in
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vdetermining how best to protect public land resources.”); Southern

Utah Wilderness Alliance v. National Park Service, --- F. Supp. 2d

---, ---, 2005 WL 2233151, at *10 (D. Utah 2005) (noting that the

NPS has expertise in managing national parks); Miccosukee Tribe of

Indians of Florida v. United States, 980 F. Supp. 448, 462 (S.D.

Fla. 1997) (“[Tlhe Interior Department has broad discretion in

determining how best to protect public lands, weigh competing uses

of federal prdperty, and allocate park résources;”);_Consefvation

- Law Foundation of-New Englaﬁd; Iné. v. Clark, 590 F. Supp. 1457,

1476 (D. Mass.'i984) (ﬁoting that “the National Park Service

[has] significant expértise in environmentalAmattefs”).
Therefore, the Courtvfiﬁds_thét the NPS’s decision that more

than 720 énowmobiles wbuld cause significént adverse effects on the

environment is supported by substahtial evidénce.‘ |

D. - Is the NPS’s decision that more than 720 snowmobiles
" would <cause significant adverse effects on the
environment supported by a reasoned analysis?

In their final cléim, Plaintiffs argﬁe that NPS’s decision
that more than 720 snowmobiles would cause significant adverse .
effects on the environment is not supported by a reasoned analysis.
Plaintiffs contend that the NPS ﬁsed differént assumptions when

analyzing Alternatives 4 and 5. Plaintiffs aver that under
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Alternative‘4 the NPS assumed that fifty-one percent (51%) of the
daily limit of 720 snowmobiles would enter the Park on non-peak
days. However, according to Plaintiffs, the»NPS did not use this
assumption under>Alternative 5. Rather; the NPS simply assumed

that ﬁhe total of snowmobiles ehtering the park would be much

higher on ndn-peak days. - The Federal Defendants respond that NPS

did not utilize a‘fiftyfone percent (51%) éssumption. Rather,
according to them, this test waé'“ihvented” by Plaintiffs.

'The Courtvtends td agree'with Defendants. At ho'place does
tﬁe 2004 EA reference ‘a fifty—one peréent (51%) assumption in

régards to non-peak days. In fact, the EA actually infers that the

NPS assumes .non-peak entries to be between forty-one (41%) and

seventy-fivé percent (75%). SgglA.R. 96012 (noting that~300f54O
snowmobiles would enter YelloWstonef on .noﬁ—peak days uﬁder
Alternafive 4) . 'Furthermore, as>argued by.Défendants, applying a
fifty-one percent (51%) assumption to Alternativé 5 Would defeat
the purpose of that potentiavahQicé, to wit, to evaluate the
effects of allowing more thaﬁ 720 snowmobiles into tﬁe Parks on a
daily basis.

Therefore;'for the reasons just stated, the Court finds that

the NPS’s decision that more than 720 snowmobiles would cause
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significant adverse effects on the environment is supported by a
reasoned analysis.
CONCLUSION

This casé,_like{those before iﬁ, illustrates that there may
ﬁot be a solution which fully satisfies all parties involved in
this.litigatibn. As“a result, this case is not likely to be the
terminal, or even penuitimate for that matter, suit pertaining to -
snowmobiles in the Parks. The Court can only hope that the long-
term studies propqéed by thé NPSvWill yield resuits that are
acceptable to all‘of the parfies. However; in the interim, it is
clear to this Court.that the 2004 Temporary Rule, while notvpérfect
in any sense, seems to be the'best cbmpromiseAcurrently available.
The 2004 Témporary Rule willvprotect the natural resoﬁrces of the
Parks untii the NPS.determihes ﬁhe impact of the new and'improved,
best-available technology snowmobiles. |

ﬁ0wever, the Cpgrt also clearly realizes that not all visitors
to thé Parks require guides'and'that most of these guests are very
responsible in terms of protecting the Parks’ resources. The Court
hopes that the ultimate conclusion.reached in the research of this
issue allows many visitors to visit the Parks on an unguided basis.

Yet, until the point when such research is complete, the
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aforementioned guests will have to abide by the commercial guiding
requirements.

Therefore, based upon the foregoing discussion, the Court
FINDS that: (1) the claims of WLRA and Wyoming are properly before
this Court; (2) the NPS complied with NEPA in evalﬁating the
commercial guide requirement; (3) the NPS did consi&er a reasonable
range of alternatives; (4) the NPS adequately analyzed a “no
action” alternétive}:(S) the NPS’s conclusion that all snowmobiles
must be. accompanied by .cor.nrﬁercial guides 1is éupported by -
substantial evidence; (6) the NPS'é conciusién that bommercial
guides lead to respoﬁsible'wildlife ﬁiewing and_a'lessening of
impacts to the patural soundscépes is supported'by‘a'reasoned
analysis; (7) the NPS’s decision that more»than 720vénowmobiles

would cause significant adverse effects on the environment is

supported by substantial evidence; (8) the NPS’'s decision that more

than 720 snowmobiles Would cause significant adverse effects on the
environment is sﬁpported by a reasoned analysis; and (9) the 2004
FONSI} 2004 EA, and 2004 Temporary Rule were promulgated in :
accordance with the requirements of the APA and NEPA.
ACCORDINGLY, IT IS HEREBY ORDERED that the relief requested in

Plaintiff’s and Plaintiff-Intervenor’s administrative appeal is
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DENIED.

HOWEVER, IT IS FURTHER ORDERED that this Court will retain
‘jurisdiction over this matter during the pendency of the long-term
environmental study to ensure that the NPS meets the requirements
of NEPA and the APA during such'procéss. More specifically, the
Court Will, should the need ariée, carefully review the further
actions of the NPS to ensure that the Agency adéquately studies the
impacts, or lack thereof, of unguidedvlaccess to the Pafks.
Therefore, any claims or challenges :egarding the‘long-term.study
and its resultant rules brought by the ‘current‘ parties shall
proéeed before this Court. The Court éxercises this jufisdiction

in an effort'to promote judicial economy and effectiveness.

Dated this /@z day of October, 2005.

, X >
ANltel b, Lot P,

UNITED STATES DISTRICT JUDGE
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