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Environmental Health and Protection

PAUL A. LOCKE, HENRY FALK, CHRIS S. KOCHTITZKY,
AND CHRISTINE P. BUMP

This chapter provides a context for the practice of environmental health law. It
is meant as both a road map for the practitioner and an introduction to some of
the ways in which environmental health problems can be approached. Although
the vast range of environmental health law is difficult to condense, we can give
practitioners a flavor of how the tools available to practitioners developed and
where environmental health and protection law may be going. Ultimately, the
reader must protect environmental health by selecting from among, and em-
ploying, the legal tools presented here. Because of the complexity and scope of
the law, the modern environmental health practitioner is faced simultaneously
with an extensive group of legal tools and a changing landscape in which to
apply them. '
The major federal laws associated with environmental health and protection
(Table 18-1) are broad and heterogeneous, reflecting the diversity of activities
that defines environmental health. As we use it in this chapter, the term envi-
ronmental health “comprises those aspects of human health, including quality
of life, that are determined by interactions with physical, chemical, biological
and social factors in the environment. It also refers to the theory and practice
of assessing, correcting, controlling and preventing those factors in the environ-
ment that may adversely affect the health of present and future generations.” !
In addition to these federal authorities, state laws and municipal or local
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TasLy 18-1. Major Federal Environmental Protection Laws

FEDERAL LAW

SUMMARY OF INTENT AND PROVISHINS

Clean Alr Act (CAA)

The CAA protects human health and the environment from owdoor

air pollution. It requires the EPA to establish minimum national
standards for air quality and assigns primary responsibility to the
states to ensure compliance with these standards. Areas not
meeting the standards, referred to as “nonattainment areas,” are
required to implement pollution-control measures. The CAA es-
tablishes federal standards for mobile sources of air pollution, for
sources of 188 hazardous air pollutants, and for the emissions
that cause acid rain. It establishes a comprehensive permitting
systern for all major sources of air pollution. It also addresses
the prevention of pollution in areas with clean air.

Federal Water Pollution The CWA is the principal law addressing prevention of pollution

Control Act (CWA)

Comprehensive Envi-
ronmental Response,
Compensation, and
Liability Act (CER-~
CLA) and the: Super-
fund Amendment

and Reauthorization
Act (SARA)

of surface waters. Originally enacted in 1948, it was totally re-
vised by amendments in 1972 and 1987, The 1972 amendments
required all municipal and industrial wastewater to be treated be-
fore discharge into waterways, increased federal assistance for
municipal treatment plant construction, and strengthened and
streamlined enforcement. Before the 1987 amendments, however,
programs under the CWA were primarily directed at point source
poltution, wastes discharged from discrete and identifiable
sources, such as pipes and other outfalls. Little attention had
been given to nonpuint source pollution (storm water runoff from
agricultural tands, forests, construction sites, and urban areas).
The 1987 amendments directed states to develop and implement
nonpoint poliution-management programs. Federal assistance was
autherized to support coutrol activities.

CERCLA and SARA established a fee-maintained fund to clean up

abandoned hazardous waste sites. CERCLA authorizes the fed-
eral government to respond to spills and other releases of hazard-
ous substances, as well as leaking hazardous waste dumps. Haz-
ardous substances are identified under the SDWA, the CWA,
CAA, and the TSCA or are designated by the EPA. Response is
also anthorized for releases of “pollutants or contaminants,”
which are broadly defined to include anything that can threaten
the health of “any organism.” Most nuclear materials and petro-
leum are excluded. CERCLA also established the Agency for
Toxic Substances and Disease Registry (ATSDR) with mandates
to (1) establish a National Exposure and Disease Registry, (2)
create an inventory of health information on toxic substances, (3)
create a list of closed and restricted-access sites, {4) assist in
toxic substance emergencies, and (5) determine the relation be-
tween toxic substance exposures and ilinesses. SARA added re-
sponsibilities in health assessment, toxicology, and medical

education.
{continued)



TABLE 18—1-—Continued

FEDERAL LAW SUMMARY OF INTENT AND PROVISIONS
Emergency Planning EPCRA. requires industrial reporting of toxic releases and planning
and Community to respond to chemical emergencies. EPCRA established state
Right-to-Know Act commssions and local committees to implement procedures for
(EPCRA) coping with releases of hazardous chemicals and mandated an-

nual reporting on environmental releases of such chemicals by
facilities that manufacture or use them in significant amounts.

Federal Insecticide, FIFRA governs pesticide products and their use. FIFRA requires
Fungicide, and Ro- the EPA to regulate the sale and use of pesticides in the United
denticide Act States through registration and labeling. It directs the EPA to re-
(FIFRA) strict use of pesticides to prevent unreasonable adverse effects on

people and the environment, taking into account the costs and
benefits of various uses. FIFRA prohibits the sale of any pesti-
cide in the United States unless it is registered and labeled indi-
cating approved uses and restrictions. The EPA registers each
pesticide for each use. In addition, FIFRA requires the EPA to re-
register older pesticides based on new data and scientific discov-
eries. Establishments that manufacture or sell pesticide products
must register with the EPA, and managers of these facilities are
required to keep records and allow inspections by the EPA or
state regulatory staff.

Food Quality Protec- The FQPA amends both the FEDCA and the FIFRA. Tt requires the
tion Act (FQPA) re-registration of all pesticides used in the United States to -ac-

count for new scientific understanding and to provide adequate
protection for particularly sensitive populations such as children
and pregnant women. Specifically, (1) it requires recognition that
people can have concurrent exposure to many different chemicals
(before this, each pesticide was regulated in isolation, as if expo-
sure occurred only one chemical at a time); (2) it recognizes that
exposure can occur from many sources or pathways including
pets, lawns, soil, carpets, and even house dust; and (3) it in-
cludes provisions to protect children, who may be more vulnera-
ble to the effects of environmental pollutants such as pesticides,
and excludes cost-benefit analysis from the regulatory decision-
making process.

National Environment ~ The NEPA requires the EPA to review environmental impact state-
Policy Act (NEPA) ments. The basic purposes of the NEPA are (0 (1) declare a na-

tional policy to encourage harmony between humans and- the en-
vironment; (2) promote efforts that will prevent or eliminate
damage to the environment and biosphere and stimulate the
health and welfare of humans; (3) enrich the understanding of
the ecologic systems and natural resources important to the
United States; and (4) establish the White House Council on En-

vironmental Quality.
(continued)
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TABLE 18~1. Major Federal Environmental Protection Laws—Continued

FEDERAL LAW

SUMMARY OF INTENT AND PROVISIONS

01l Pollution Act
(OPA)

Pollution Prevention
Act (PPA)

The OPA streamlined and strengthened the EPA’s ability to prevent

and respond to catastrophic oil spills. A trust fund financed by a
tax on oil is available to clean up spills when the responsible
party is incapable or unwilling to do so. The OPA requires oil
storage facilities and vessels to submit to the federal government
plans detailing how they will respond to large discharges. It also
requires the development of Area Contingency Plans to prepare
and plan for oil spill response on a regional scale.

The PPA states that it i the policy of the United States that “pol-

lution should be prevented or reduced at the source whenever
feasible; pollution that cannot be prevented should be recycled in
an environmentatly safe manner, whenever feasible; pollution
that cannot be prevented or recycled should be treated in an en-
vironmentally safe manner whenever feasible; and disposal or
other release into the environment should be employed only as a
last resort and should be conducted in an environmentally safe
manner.” The PPA focused industry, government, and public at-
tention on reducing the amount of pollution produced in the
United States through source reduction.

Residential Lead-Based This Act directs the Department of Housing and Urban Develop-

Paint Hazard Reduc-
tion ‘Act

Safe Drinking Water
Act (SDWA)
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ment and the EPA to require disclosure of information on lead-
based paint hazards before the sale or lease of most housing
built before 1978. This ensures that purchasers and renters of
housing built before 1978 receive the information necessary to
protect themselves from lead-based paint hazards but does not
require any testing or removal of lead-based paint by sellers or
landlords.

The SDWA is the key federal law for protecting public drinking

water systems from contamination. First enacted in 1974 and sub-
stantively amended in 1986 and 1996, the SDWA establishes stan-
dards and treatment requirements for drinking water, controls
underground injection of wastes that might contaminate water sup-
plies, and protects ground water. The SDWA established the cur-
rent federal-state arrangement in which states may be delegated
primary implementation and enforcement authority for the drink-
ing water program. The state-administered Public Water Supply
Supervision program remains the basic program for regulating the
nation’s public water systems. In 1996 Congress substantially re-
vised the SDWA. Among other things, flexibility was added to its
standard setting provisions, the EPA was required to conduct cost—
benefit analyses for most new standards, consumer information re-
quirements were expanded, provisions to improve small system
compliance and protect source waters were added, and a State Re-

volving Loan Fund to help finance needed projects was created.
(continued)
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TasLE 181—Continued

FEDERAL LAW

SUMMARY OF INTENT AND PROVISIONS

Solid Waste Disposal
Act (SWDA), Re-
source Conservation
and Recovery Act
(RCRA), and Haz-
ardous and Solid
Waste Amendments
(HSWA)

Toxic Substances Con-
trol Act (TSCA)

Federal solid waste law has gone through four major phases. The

SWDA focused on research, demonstrations, and training. The
RCRA refocused on concern with the reclamation of energy and
materials from solid waste. It authorized grants for demonstrating
new resource recovery technology and required annual reports
from the EPA on means of promoting recycling and reducing the
generation of waste. In a third phase, the federal government be-
gan a more active regalatory role, embodied in the RCRA. The
RCRA instituted the first federal permit program for hazardous
waste and prohibited open dumps. In a fourth phase (HSWA),
the federal government attempted to prevent future clean-up
problems by prohibiting land disposal of untreated hazardous
wastes, setting liner and leachate collection requirements for land
disposal facilities, setting deadlines for closure of facilities not
meeting standards, and establishing a corrective action program.
The ATSDR was directed to work with the EPA to (/) identify
new hazardous wastes to be regulated, (2) conduct health assess-
ments at RCRA sites, and (3) consider petitions for health as-
sessments from the public or states.

The TSCA regulates the testing of chemicals and their use. The

EPA may require manufacturers and processors of chemicals to
conduct and report the results of tests to determine the effects of
potentially dangerous chemicals on living things. Based on test
results and other information, the EPA may regulate the manu-
facture, importation, processing, distribution, use, and/or disposal
of any chemical that presents an unreasonable risk of injury. {0
human health or the environment. A variety of regulatory: tools
are available to the EPA under the TSCA, ranging in severity
from a total ban on production, impott, and use 0 a requirement
that a product bears a warning label at the point of sale.

ordinances could contain useful tools for environmental health practitioners. A
detailed discussion of these authorities is beyond the scope of this chapter. How-

ever, the major comm

Table 18-2.

on law theories on which they are based are outlined in

LEGAL AUTHORITIES

Federal and State Authorities

The legal authorities available to environmental health practitioners are broad
and extensive. They are based largely in state police powers and the Interstate




TasLE 18-2. Overview of State Police and Plenary Power Common Law Actions

TYPE OF ACTION

DESCRIPTION

Negligence

Negligence per se

Strict liability
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Negligence is the failure to do something that a reason-

able person, guided by the considerations that normally
regulate human affairs, would do or the doing of some-
thing that a reasonable person would not do. To suc-
ceed in bringing a negligence claim, the plaintiff must
prove (/) that the party responsible for toxic material
had a duty to either warn others about the risks associ-
ated with the toxic materials under the particular cir-
curnstances or to take precautions to prevent injury 1o
others; (2) that the party responsible for toxic material
breached that duty; (3) that the toxic material was the
proximate cause of the plaintiff’s injury; and (4) that
damages, if collected, can remedy the injury. Breach of
duty has been found for an insecticide manufacturer
failing to warn users that the product was lethal* and
for the corporate owner of a toxic waste cite failing to
prevent the release of toxic materials.t

If the injured party in a negligence action seeks to prove

violation of a statutory or regulatory standard, the ac-
tion is one of negligence per se. To prevail in a negli-
gence per se claim, the plaintiff must show that (/) the
plaintiff is a member of the class of individuals that
the legislative provision in question is designed to pro-
tect from a particular type of harm and (2) the plaintiff
suffered the particular type of harm contemplated by
the legislative provision.

Parties who carry on “abnormally dangerous” activities

that harm persons or land are held strictly liable for the
damage or injuries caused by their activities, regardless
of the level of care taken to prevent such injuries. The
court, not the jury, determines whether an activity is
abnormally dangerous. Crop dusting,§ operating haz-
ardous waste facilities,J] and generating nuclear
power** have all been determined to be abnormally
dangerous activities. The Restatement (Second) of
Torts § 520 sets out six factors to determine whether
an activity is abnormally dangerous: (/) the existence
of a high degree of risk to the person or land of others;
(2) the likelihood that the harm resulting from the ac-
tivity will be great; (3) the inability to eliminate the
risk through reasonable care; (4) the extent to which
the activity is not a manner of common usage; (5) the
inappropriateness of the activity related to where it is
carried on; and (6) the extent to which the value of the
activity outweighs its dangerousness.

(continued)




W/ R

TaBLE 18-2—Continued

TYPE OF ACTION DESCRIPTION

Trespass Trespass occurs when an actual intrusion occurs onto,
above, or below land where the plaintiff has an interest
when this intrusion is intentional, reckless, negligent,
or the result of ultra-hazardous activity. 11 Trespass was
found when a defendant’s production of aluminum
caused flworide particles to escape onto the plaintiff’s
farmland, rendering it unusable for grazing. 1%

Nuisance Nuisance is the nontrespassory invasion of another’s in-
terest in the private use and enjoyment of 1and.§§ Nui-
sance has been found for contamination of neighboring
groundwater by leaking gasoline storage tanks.{({ Nui-
sance and trespass actions are complementary, and in
environmental tort cases the line distinguishing them is
blurred. ***

Fraud Fraud is claimed when the defendant knowingly conceals
the dangerous nature of the toxic substance and suf-
fered an injury from exposure to it. Fraud was found
when an employee was permanently disabled after us-
ing a chemical product that his employer claimed was
not harmful. 117

Breach of warranty and Breach of warranty and misrepresentation are causes of
misrepresentation action based on a seller’s express or implied represen-

tation of their product on which the consumer justifia-
bly relied. 341 Misrepresentation was found when a
seller of a gasoline station stated, when asked, that the
station had no problems; in reality, a 2000 gallon spill
had occurred 5 years earlier.§§8 In breach of warranty
and misrepresentation cases, the plaintiff must prove
that the misrepresented fact caused the alleged injury.

*Hubbard-Hall Chem. Co v. Silverman, 340 F 2d 402 (st Cir. 1965).

+Ewell v. Petro Processors of La., Inc, 364 So 2d 604 (LA. Ct. App. 1978).

+Gerrard, § 33.01(1)(a).

§Langan v. Valicopters, Inc, 567 P 2d 218 (Wash. 1977). The court imposed strict liability against
an aerial pesticide sprayer for damages to organic crops.

qSterling v. Veliscol Chem. Corp, 855 F 2d 1188 (6th Cir. 1988). The coust imposed strict liability
to recover for personal injuries and property to residents living near a chemical waste burial site.
swxSillwood v. Kerr-McGee Corp, 464 U.S. 238 (1984). The court imposed strict liability for radi-
ation injuries stemming from the operation of a puclear power plant.

+¥Restatement (Second) of Torts, Chapter 7.

tMartin v. Reynolds Metals Co, 342 P 2d (Or. 1959).

&§Restatement (Second) of Torts, § 821D.

Exxon Corp. v Yarema, 516 A 2d 990 (Md. App. 1986).

#xxGerrard, § 33.01(1)(¢).

441 Berkley v. American Cyanamid Co, 799 F 2d 1489 (5th Cir. 1985).

FitGerrard, § 33.01[11[e].

§8§Damon v. Sun Co, 87 F 3d 1467 (1st Cir. 1996).
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Commerce Clause, the authority ceded to the federal government by the states
in the U.S. Constitution. The Interstate Commerce Clause, the scope of which
was expanded greatly during the New Deal years,” is the basis for almost all
modern federal environmental laws.?

This section summarizes the legal authorities in four tables. The first table
(Table 18-1) describes the major federal environmental protection laws. The
second table (Table 18-2) contains an overview of common law actions avail-
able under the police or plenary powers of most states. These authorities underlie
the actions that state and local governments can exercise, even in the absence
of federal law and regulation. Table 18-3 describes the major federal public
health-laws that have environmental authorities. Table 18-4 illustrates the range
of media-based approaches contained in federal law and indicates some of the
laws and agencies that are associated with controlling certain compounds o
classes of compounds.

Overview of state police and plenary power common law actions

Many cases brought against environmental polluters contain claims based on
tort law and theory. Environmental tort suits can seek recovery for personal
injury as well as for property damage. Historically, recovery has been allowed
only for actual physical injury. More recently, plaintiffs have been able to collect
for the enhanced risk for future disease, fear of contracting a disease, and dam-
age to one’s immune system.’ Environmental tort actions generally allege that
exposure to a toxic substance has caused the plaintiff’s injury. Common law
causes of action for tort include negligence, negligence per se, strict lability,
nuisance, trespass, fraud, and breach of warranty and misrepresentation (8
33.01[1]).* Negligence is the most frequently pleaded claim, followed by strict
liability. Table 18-2 contains a fuller explanation of these tort actions.

Overview of the major federal environmental protection laws

The environmental health authorities of the U.S. Environmental Protection
Agency (EPA) derive primarily from 13 major environmental statutes that have
been enacted or amended over the past 30 years. The multiplicity of federal
environmental laws contrasts sharply with federal public health law, which has
_evolved over the past 250 years and is captured in three main pieces of legis-
lation. Table 183 summarizes the components of the major federal public health
laws today.

As the substantial number of environmental and public health statutes suggest
(Tables 18-1 and 18-3), the process of federal regulation in these areas is com-
plex and fragmented. To demonstrate the complexity of the administration of
these regulatory processes, Table 18-4 cross-references some of the major fed-
eral regulations of specific chemical groups by individual media. The six sep-
 arate chemical groups, separated into six separate media, are regulated by four




TaBLE 18-3. Major Federal Public Health Laws

FEDERAL LAW SUMMARY OF INTENT AND PROVISIONS
[ —
Federal Food, Drug The FFDCA is the basic U.S. food and drug law. It en-
and Cosmetic Act sures that foods are pure and wholesome, safe to eat,
(FFDCA) and produced under sanitary conditions; that drugs and

devices are safe and effective for their intended uses;
and that cosmetics are safe and use appropriate

ingredients.
Occupational Safety The OSHA requires safe and healthful conditions for
and Health Act working people by authorizing enforcement of the stan-
(OSHA) dards developed under the OSHA and by assisting and

encouraging the states in ensuring safe and healthful
working conditions. The goal was to ensure that em-
ployers provide their workers a place of employment
free from recognized hazards to safety and health, such
as exposure {0 toxic chemicals, excessive noise levels;
mechanical dangers, heat ot cold stress, or unsanitary
conditions. Standards set under the OSHA regarding
toxic materials or harmful physical agents are based. on
levels that most adequately ensure that no employees
will suffer material impairment of health or functional
capacity even if such employees have regular exposure
to the hazard dealt with for their entire working life.
Whenever practicable, the standard promulgated shall
be expressed in terms of objective criteria.

Puablic Health Service The Public Health Service (PHS) was established in July
(PHS) Act 1798. Subsequent legislation has vastly broadened its

scope. The PHS Act of 1944 consolidated and revised

all legislation relating to the PHS. Its legal responsibili-
ties have been broadened and expanded many times

since 1944, Currently, the PHS (1) coordinates with the
states to set and implement national health policy;.(2)
generates and upholds cooperative international health-
related agreements, policies, and programs; (3) con-

ducts medical and biomedical research; (4) sponsors

and administers programs for the development of

health resources and the prevention and control of dis-
cases; (5) provides resources and expertise to the states
and other public and private institutions in the plan-

ning, direction, and delivery of physical, environmen-

tal, and mental health-care services; and (6) enforces

laws to ensure the safety and efficacy of drugs and
protect against impure and unsafe foods, cosmetics,
medical devices, and radiation-producing projects. To-
day, the vast majority of activities at the CDC, FDA,
HRSA, IHS, and NIH are conducted under the auspices
of the PHS ‘Act.
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TABLE 18-4. Federal Regulations of Chemical’Groups by Media
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Separate agencies using 13 individual laws. On the whole, these tables demon-
strate that federal environmental protection and health authorities and tools are
not easily boiled down or pigeon-holed.

Litigation

Litigation by government agencies

Litigation is an important tool for environmental health practitioners. Federal
environmental laws provide authorities for administering agencies to sue parties
that are out of compliance with their permits or are otherwise running afoul of
the law. All the major federal environmental Statutes contain such provisions.
For example, the Clean Air Act (CAA) authorizes the EPA to issue administra-
tive compliance and penalty orders and seek injunctions and civil and criminal
penalties (42 US.C. § 7413). The Toxic Substances Control Act (TSCA) pro-
vides for civil and criminal penalties and states that substances produced in
violation of the Act can be seized (15 U.S.C. §§ 2614, 2615, 2616, and 2617).
The Federal Water Pollution Control Act (CWA) states that the EPA can issue
compliance orders, bring civil actions, and assess administrative, civil, and ju-
dicial penalties against violators (33 U.S.C. § 1319). In addition to the ability
to seek penalties, issue compliance orders, and bring civil and criminal actions,
some environmental statutes provide agencies with the ability to take immediate
action in the event of an imminent and substantial endangerment (see 33 U.S.C.
§ 1319[ch.
State environmental health practitioners can often take advantage of these
federal authorities because federal environmental protection programs are fre-
quently délegated to states.* In certain cases, if a state has not begun an action
against a violator, the federal government may step in (33 U.S.C. § 1319{a}).
State laws may also contain authorities for independent state actions; and tra-
ditional common law remedies, such as public nuisance, may also be available
(Table 18-2). ‘
4'  In contrast to federal environmental laws, the major federal public health law
 (the Public Health Service Act) does not provide extensive options for enforce-
k' _ment. Even though certain actions are authorized (such as quarantine [42 U .S.C.
8 .264-272)), few; if any, ‘authorities seem to be available to bring civil and
criminal enforcement actions or seek damages.

Citizen suits
Federal environmental statutes contain provisions that allow citizens to bring
 civil suits against those who violate environmental statutes, including federa]
agencies, if they fail to fulfill their statutory mandates.* These authorities epp-
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power citizens to act as private “attorneys general” to force compliance with the
law. For example, under the Resource Conservation and Recovery Act (RCRA),
a citizen can begin a civil action against any person, including the United States
(e.g., the EPA) or any other government agency for violations of RCRA permits,
regulations, or other requirements. Anyone may begin a civil suit against any
person who is contributing, or has contributed to, past or present handling,
storage, treatment, transportation, or disposal of hazardous or solid waste-that
may imminently and substantially endanger health and the environment (see 42
U.S.C. § 6972{al[1][A] and [B]). Citizen groups have successfully used the
citizen suit provisions of the CWA to collect penalties from companies for non-
compliance with (and exceedences to) their National Pollutant Discharge Elim=
ination System permits.*® Citizen groups have also sued the EPA and other
federal agencies for failure to comply with environmental laws (§ 4.3).4

LEGAL ISSUES AND CONTROVERSIES

Historical Underpinnings

History of federal environmental law and regulation

Current U.S. environmental law and regulation is a relatively recent development
that has been concerned primarily with standard setting, monitoring and over-
sight, and enforcement.’ In their present form, environmental laws and regula-
tions have existed since the creation of the EPA in 1970. Before the EPA, federal
efforts regarding the environment fell into two categories. Most environmental
or ecosystem protection efforts were handled by the Department of the Interior
and the Department of Agriculture (USDA) and their predecessors, and most
environmental/human health protection efforts were handled by the Department
of Health, Education, and Welfare (DHEW) and its predecessors.® ‘

The EPA was created to consolidate into one agency a variety of federal
research, monitoring, standard-setting and enforcement activities to ensure in-
tegrated environmental protection.” In his letter to Congress calling for the cre-
ation of the new agency,® President Richard Nixon recognized this country’s
need for a unified, comprehensive, environmental protection effort*‘;

The Government’s environmentally-related activities have. grown up piecemeal over the
years. . . . Our national government today is not structured to make a coordinated attack
on the pollutants which debase the air we breathe, the water we drink, and the land that
grows our food. Indeed, the present governmental structure for dealing with environ-
mental pollution often defies effective and concerted action. . . . [Dlespite its complexity,
for pollution control purposes the environment must be perceived as a single, interrelated
system. Present assignments of departmental ' responsibilities - do not reflect  this
interrelatedness.
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Programs from the Department of Interior (including the Federal Water Qual-
ity Administration and all pesticide research efforts), the DHEW (the National
Air Pollution Control Administration, the Bureau of Solid Waste Management,
the Bureau of Water Hygiene, the Bureau of Radiological Health, and certain
programs from the Food and Drug Administration), the Atomic Energy Com-
mission and the Federal Radiation Council, and the USDA were brought to-
gether to form the new comprehensive environmental agency, the EPA.

Given its creators’ clear intent, the new agency would be designed to be a
unified, comprehensive, and interconnected organization that addressed the en-
vironment as a whole and regulated human interaction with the environment in
the same way.® This was, however, not how the new agency and its regulatory
efforts developed. Instead of turning away from the historical trend of regulating
humian interactions with the environment in a medium-by-medium, piecemeal
fashion, Congress and the White House methodically established one environ-
mental program after another that focused on only one environmental area. In
1970, Congress substantially amended the CAA.” In 1972, it passed the Federal
Environmental Pesticide Control Act, which substantially amended the Federal
Insecticide, Fungicide and Rodenticide Act (FIFRA).'® This was followed
closely by substantial amendments to the Safe Drinking Water Act in 1974, the
Toxic Substance Control Act in 1976, and the Federal Water Pollution Contro]
Act in 1977. In the 1980s the Comprehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (CERCLA or “Superfund”) was enacted,
and the Hazardous and Solid Waste Amendments of 1984 were added to the
list of focused pieces of environmental legislation.'"-'> Superfund was amended
in 1986; the original 20-page Act was expanded by over 200 pages of new or
changed provisions." These program-specific and highly detailed amendments
continued through the 1990s as Congress passed significant legislation altering
the Safe Drinking Water Act (see Public Law 104-182, August 6, 1996, 110
Stat. 1614 et seq.), the Federal Food, Drug and Cosmetic Act, and FIFRA (sce
Public Law 104-170, August 3, 1996, 110 Stat. 1489 et seq., commonly referred
to as the Food Quality Protection Act of 1996 [FQPA}).

The historical forces that operated at this time were considerable and some-
what explain why the federal environmental protection system evolved as a
series of interconnected media-based programs instead of as an organic whole.
After World War II, the new chemical, plastics, and petroleum industries were
creating new highly visible forms of pollution that were affecting people and
ecosystems on much larger geographic scales than previously. As the scope of
pollution became less local and more national, the lack of uniformity in state
and local environmental laws became glaringly apparent.® In addition, starting
in thelate 1960s and continuing into the 1970s and 1980s, several events related
to the environment garnered national attention—for example, Rachel Carson’s
publication of Silent Spring; the banning of DDT in 1972; the declared public
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health emergency at Love Canal, New York, in 1978; and the public health
advisory issued by the Centers for Disease Control (now the Centers for Disease
Control and Prevention) (CDC) for Times Beach, Missouri, in 1982. These and
other events created pressure on Congress and the EPA to quickly address the
problem at hand, which led to the 13 separate major environmental laws that
exist today (Table 18-1). In the end, some of the same flaws that led to-the
creation of the EPA as a unified federal environmental regulatory agency still
exist, despite the best intentions of those who created the EPA. In 1988, the
EPA published a historical analysis of its regulatory efforts, which concluded
that “ideal preconditions for a more coherent and successful future seem today
as clusive as they have always been: EPA’s laws are still reauthorized and

amended one at a time in a manner inimical to cross-media and unified-field

ecological thinking.”® ;
Despite its fragmented nature, the present federal environmental system has

several notable strengths that have resulted in a cleaner, healthier, and less pol— '
luted environment.'* First, federal environmental protection laws contain a va-
riety of tools for environmental health practitioners. Thus environmental health
professionals can take advantage of the information, expertise, and enforcement
authorities that the major federal environmental laws create. Second, the national
system of regulations is more or less uniform, thereby discouraging all polluting
industries from locating in one municipality, state, or region. Finally, the envi-
ronmental law system is participatory and multitiered. It creates federal author-
ities that states can use and contains extensive opportunities for citizen and

stakeholder involvement.

History of federal public health law and regulation

In July 1798, President John Adams signed into law a bill creating the Maxine
Hospital Service, now known as the United States Public Health Service (PHS).
By the end of the nineteenth century the scope of activities of the Marine Hos-
pital Service began to expand to include the control of infectious diseases. Re-
sponsibility for quarantine was originally a function of the states rather than.the
federal government, but an 1877 yellow fever epidemic that spread quickly from
New Orleans up the Mississippi River clearly indicated that infectious diseases
(like industrial pollution) do not respect state borders. The epidemic resulted in
passage of the National Quarantine Act of 1878, which conferred quarantine
authority on the Marine Hospital Service. The Service continued to expand its
public health activities as the nation entered the twentieth century. ' ;

A 1902 law increased cooperation between federal and state public health
authorities and cemented the cooperative approach that is often considered em-
blematic of the federal and state public health relationship. - The  PHS was
charged with convening a conference of state health authorities at least on an
annual basis. Beginning at this same time, environmental health and sanitation
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became even more central to the work of the PHS when it was asked to inves-
tigate a typhoid fever outbreak in Yakima County, Washington, and traced the
source of the disease to badly managed human waste disposal practices. The
resulting rural sanitation efforts were applied to other areas of the country and
helped to encourage establishment of county health departments."” In 1912, the
PHS was given federal legislative authority to investigate the diseases of humans
and conditions influencing the propagation and spread thereof, including sani-
tation and sewage and the pollution either directly or indirectly of the navigable
streams and lakes of the United States. All types of illness, whatever their cause
(including environmental pollution), now came within the purview of the PHS.
One of the last major overhauls of the public health law came in 1944 when
the Public Health Service Act codified on an integrated basis all the authorities
of the PHS and strengthened the administrative authority of the Surgeon
General.'?

In contrast to environmental protection, Congress has created an organic stat-
ute for public health and its environmental components. Beginning in this post-
war period, important investigations began on the hazards of exposure to radi-
ation and toxic chemicals in various industrial settings and on lung disease in
miners and granite cutters. The PHS also became more actively involved in
studies of water pollution during this time. In addition, the CDC was established,
with a mission to control infectious disease. The CDC’s mission eventually grew
to include the control and prevention of chronic disease and the study and im-
provement of occupational and eavironmental health.'®

Although the history of federal public health law, including environmental
public health law, is longer than that of environmental law, it is not without
gaps. The shortcomings of federal public health law came into focus in the 1950s
and 1960s as the federal health bureaucracy tried to address problems associated
with pollution. One of the original reasons for moving the environmental pro-
grams from the DHEW to the EPA was the belief that the public health model
was not effectively addressing the emerging environmental health problems.

The federal public health system has a long and distinguished history. Orig-
inally, its focus on infectious diseases provided a unifying foundation on which
later efforts were built aimed at controlling chronic diseases. Because the public
health model is traditionally cooperative rather than adversarial and relies on
developing and nurturing partnerships, it was not effective during the 1960s and
1970s in tackling the escalating pollution from industrialization. Nevertheless,
the public health system has several important strengths. First, because it is
cooperative, it can bring together local, state, and national groups to solve prob-

lems. Second, because it is evidence based and intervention focused, it can forge
solutions to- environmental problems, which can result in measurable progress.
Third, it is a unified system. The Public Health Service Act pulled together
almost all public health authorities, so a central legal repository exists for public
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health authorities. Unlike the EPA, the PHS has 2 unified organic statute under
which it can function.

Cooperative Federalism: Seeking the Appropriate State-Federal Balance

The environmental health programs in the United States, especially the regula-
tory programs administered by the EPA, are based on the idea of cooperative
federalism. Under cooperative federalism, Congress regulates, offering states the
choice of either establishing regulatory programs and schemes that reflect federal
standards or having federal standards that preempt state law.? In addition, when
Congress enacts laws that occupy a field such as environmental law, states are
forbidden to regulate in a way that impedes the federal scheme or place-an
undue burden on interstate commerce.?

In the field of environmental health law, the respective roles of the state and
federal governments have waxed and waned. In the 1960s and before, it was
generally thought that the federal role in environmental protection and enforce-
ment should be minimal. This view changed substantially during the 1970s and
1980s, with expansion of the federal laws and regulatory authorities. During the
1990s and the beginning of the twenty-first century, the state-federal relationship
is again undergoing re-evaluation, and once again there is talk of “de-evolution”
of authority back to the states. Throughout the 1990s, the U.S. Supreme Court
supported the de-evolution of domestic programs to the states and reigned in
Congress’ power to epact protective laws.'’

As responsibilities of environmental health regulatory programs have been
devolved to the states, state responsibility in pollution control increased signif-
icantly. During 1981-1984, “the delegation of environmental programs to-the
states doubled from 33 percent to 66 percent of all eligible programs.”® The
Environmental Council of the States reported that as of 2000 “more than 75%
of the total number of the major delegable environmental programs® have been
delegated or assumed by the states.”'” Eligible provisions of the CAA have
been delegated to 42 states, the CWA to 34 states, the RCRA to 37 states, and
the FIFRA to 39 states.'” This increase in state responsibility appears not to
have been adequately covered by federal funds. From 1986 through 1996, state.
spending on the environment increased 140%, while EPA funding to the states ‘
decreased 17%." In fiscal year 1996, the states collectively spent $12.5 billion
on environmental protection, while the EPA provided $2.5 billion of its total
$6.5 billion budget to the states." -

In addition to their partnership with the federal government in setting stan-
dards and enforcing federal regulation, states have actively enforced andadé
ministered state environmental laws such as facility siting and property transfer
laws.'® Every states does, in fact, have detailed laws regulating air pollution,
water pollution, waste disposal, and resource management. Many state laws are
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modsled after federal legislation. Fifteen states® have adopted state environmen-
tal policy acts (SEPAs) that are sither identical to or closely resemble the Na-
tional Environmental Policy Act (NEPA)."” Cal ifornia’s and New York’s SEPAs
are considered more stringent than the NEPA in several ways. They define terms
left undefined in the NEPA and require the state to consider additional environ-
mental effects not included in the NEPA impact statement.'” States continug to
“differ significantly in their programs, rules, regulations, and in their capacities
for effective implementation,”?” Several states have enacted innovative laws or
sstablished novel programs, California is widely recognized for its Proposition
65, which established stringent drinking water standards and warnings to the
pub ic about harmful and potentially harmful substances. New Jersey’s Envi-
ronmental Cleanup Responsibility Act.” and Massachusetts’ regulation of toxic
substances. 2 exceed federal standards, as do Arizona’s, Wisconsin’s, and Con-
necticut’s groundwater protection regulations.*** Michigan, Pennsylvania,
Rhode Island, and Tllinois are among states that have declared a clean environ-
ment to be 4 state constitutional right,””*" and Michigan’s Citizen Suit Act
requires state courts to review any private or agency action that adversely affects
the environment.”’

 The fedegal environmental health infrastructure put into place in the 1970s
and 1980s was a broadly supported “response to perceived inadequacies with
{mm aw and the hmtmtmn with the failure of decentralized approaches to
snmental pwtwtmn 2 The problems of transboundary pollution and the
gm. sibility of 4 “race to the bottom” among states has been effectively addressed
by a centralized federal regulatory authority. Uniform federal regulations also
tmprove national efficiency. Under the CAA, the federal government defines,
monitors, and enforces emission standards for newly manufactured automobiles.
Allowing 50 different state standards for automobile manufacturers would be
éxtremely inefficient.™

In most environmental regulatory schemes, the states are “junior-partners in
the federal-state regulatory enterprise.”** Nevertheless, states have retained the
rizht to formulate state policy in addition to and beyond that established by
federal authorities. Federal oversight of state programs has actually raised the
standards of many states,™ and in some instances (such as the establishment of
state envitonmental protection acts and the improvement of pollution standards)
federal tegulations have served as a catalyst for advancing more aggressive state
action and the expansion of state programs.

The federal-state relationship is complicated and delicate. Federal standards
have provided a consistent level of nationwide environmental quality and have
tremendously reduced pollution. However, because states vary significantly in
climate, terrain, sources of pollution, economic conditions, and preferences for
environmental protection, state flexibility and enforcement are crucial. For prac-
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titioners, this cooperative federalism brings both good and bad news. The good
news is that many legal tools are available in both federal and state arenas 1o
improve environmental health. The bad news is that the optimum use of such
tools is rarely obvious.

Making Preventive Decisions in an Uncertain Scientific Climate

Environmental health laws often have goals that are aspirational and difficult to
achieve.t However, because almost all environmental health laws seek to protect
public health and welfare, action is usually necessary before a complete picture
about an environmental hazard has emerged. Many decisions regarding envi-
ronmental health are made using less than optimal data. Although the need for
environmental health laws and regulations to be preventive is widely recognized,
the public and regulated entities often have difficulty accepting the uncertainty
that accompanies decision making that incorporates data gaps.

A technique called risk assessment is commonly used to justify regulations
and standards. In a risk assessment, science and data are analyzed to obtain-a
measure of the potential individual and population harms that could occur
through exposure to a substance.” Risk assessment is generally a four-part pro-
cess that begins with a hazard identification. In a hazard identification, a deter-
mination is made as to whether exposure to a compound or agent should:be of
concern. After the hazard identification, a dose-response analysis occurs in
which toxicologic data are compiled to create a dose-response curve: (Or margin
of exposure) that links exposure with harm. Dose-response analysis is compli-
cated because toxicology or human epidemiology data, if available, are nearly
always available only for doses far above environmental levels. Next, an ex-
posure assessment is conducted; it analyzes information about the scope, nature,
route, and duration of the exposure to the agent in question. Finally, the hazard,
dose-response, and exposure information are integrated into a risk characteri-
zation, which generally describes the potential population and individual risks.
For carcinogens, this risk is most commonly expressed probabilistically—that ‘
is, a one-in-one-million chance of contracting cancer. For compounds that are
not carcinogens, risks are often described by comparing the exposure or dose
level with a theoretical reference dose that should not be exceeded. ‘

The preparation of a risk assessment requires much professional judgment. If
data are not available, default assumptions or inferences that are publié health
protective are frequently used. For example, without specific knowledge, adults
are often assumed to drink an average of 2 liters of water per day.*® These
assumptions can be controversial." The information obtained in a risk assessment
is used by a risk manager, who is often a government employee, to make de-
cisions about how to manage environmental risks. This risk manager combines
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the information contained in the assessment with social, cultural, and political
factors.

In contrast to risk assessment, disease and exposure surveillances are the
traditional tools of public health. This philosophy is clearly evident in Healthy
People 2010,%" which guides national efforts to set a health agenda and chart
health: improvement. For example, Healthy People 2010 sets a series of goals
related to environmental exposures or diseases associated with environmental
exposure, such as asthma. These goals are generally community based and
measurable, and the Healthy People 2010 protocol calls for regularly updating
progress toward reaching its goals. The Healthy People 2010 goals are not
regulatory.’

Environmental health practitioners should become familiar with risk assess-
ment and risk management and understand their roles in, and impact on, envi-
ronmental health regulation. In addition, environmental health law practitioners
should recognize that risk assessment and risk management are processes that
employ. as much art as science. They should not shy away from asking hard
questions ‘about how such analyses were carried out, especially about default
assumptions,: inferences, data sources, and analysis technigues. Several federal
and state agencies; including the EPA, have published guidance manuals ex-
plaining how these assessments are meant to be carried out.”® Environmental
health law practitioners should also be familiar with how the Department of
Health and Human Services sets its environmental health goals and measures
them through: the Healthy People 2010 process. It employs traditional public
health tools to set objectives and work toward them.

PRACTICE CONSIDERATIONS

Tools for Environmental Health Protection

A multitude of approaches can be taken to advance environmental health and
protection: For example, to reduce harmful releases from a facility, authorities

can specify the allowable amount to be released (in a permit such as a discharge
 permit allowed under-the CWA) or specify technologic approaches that will

- ultimately limit releases-(as in the CAA’s approach to hazardous air pollutants)
_or penalize the facility by imposing liability for damages from specified releases

~ (as in Superfund). Traditional public health tools, such as surveillance of haz-
_ ardous conditions (i.e., childhood lead poisoning) and cooperative approaches
: (such 4as: grants to ‘states to support environmental health programs), also are
_ available. Using these tools, a state public health department can begin or im-
- _prove. an asthma surveillance program or start or increase environmental health
- infotrn‘ation and outreach efforts to citizens. The complexity of environmental
_ health protection is substantial because these different approaches can be mixed
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in many ways. In addition, multiple actors, including the federal government,
state governments, and citizens, all could be tackling the same problem using
different tools. '

The Office of Technology Assessment™ identified 12 types of environmental
protection tools, divided into three broad categories: single-source tools, multi-
source tools, and tools that do not directly limit pollution. Single-source tools;
often described as “command-and-control” tools, have been most extensively
used. They can (/) ban or limit production or use of a product, (2) specify the
technology for how a product can be made or how pollution can be controlled,
(3) set standards on the basis of potential harm from exposure for the reduction
of releases, or (4) set standards on the basis of what a desirable or best tech-
nology might achieve. Almost every environmental statate relies to some degree
on “command-and-control” approaches.

Multisource tools allow individual facilities or multiple entities the option to
vary or even trade emission limits so that a collective protection limit is- met,
even if limits are exceeded at individual facilities. These tools provide greater
flexibility in meeting standards than single-source tools. Finally, a variety of
tools exist that do not specify release limits but rely on “carrots and sticks” to
either encourage environmental protection through subsidies or technical assis-
tance or discourage releases by requiring public disclosure, payment of fees, ot
imposition of liability. These tools take various forms, including civil penalties
and criminal sanctions, as well as public disclosure of information about pol-
lution. (Most traditional public health tools fall into this category.)

Applying Environmental Health Protection Tools

The environmental health tools used by public health agencies and the environ-
mental protection tools used by environmental agencies complement each other
and are rarely mutually exclusive. Nevertheless, they are infrequently found in
the same federal environmental statute. The CAA, for example, does not pri-
marily utilize public health tools. On the other hand, CERCLA contains tools
that embody both the environmental health and environmental protectibn
traditions. CERCLA created a new public health agency, the Agency for Toxic
Substances and Disease Registry (ATSDR), to carry out many of its environ-
mental health functions. Each of these statutes is discussed in some detail to
illustrate this point.

The Clean Air Act

The clearly stated purpose of the CAA is “to protect and enhance the quality
of the Nation’s air resources so as to promote the public health and welfare”
(42 U.S.C. § 7401[bl[1]). Even from this most cursory review of the key titles
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in the Act, regulatory provisions clearly dominate and were considerably
strengthened from earlier iterations of the CAA that Congress considered insuf-
_ ficiently protective of public health (§ 3.2).* As amended by the CAA Amend-
_ments of 1990, the CAA contains almost the full range of environmental pro-
tection tools to achieve its stated goals. It established National Ambient Air
~ Quality Standards (pollution levels that states are required to meet by preparing
and enforcing implementation plans); created a program for reducing emissions
from mobile sources (by requiring the EPA to set standards for emissions levels
from vehicles); established a methodology for reducing toxic air pollutants (by
setting technology-based standards); and sought to reduce acid rain deposition
_ through an allowance program for electric utilities. In addition to these major
_ provisions, additional sections exist that create research programs, including en-
vironmental health research.’
~ The CAA outlines a limited role for federal public health authorities. Even
_in areas where public health could be expected to lead, the statute indicates that
~ PHS agencies are to play a secondary role. Subsection 103(d) of the Act (42
US.C. § 7403[d]) illustrates Congress’ approach. This subsection, “Research,
investigation, training, and other activities,” specifically calls for environmental
health research. The EPA Administrator, in consultation with the Secretary of
the DHHS, is ordered to conduct a research program on the short-and long-term
effects of air pollutants and prepare environmental health assessments for haz-
ardous air pollutants. The subsection also creates an Interagency Task Force,
which includes several PHS agencies, such as the ATSDR and the National
Institute of Environmental Health Sciences. However, the statutory language
indicates that the EPA is expected to control this research agenda. The CAA
: thus creates an opportunity to bolster environmental health research but does
not seem to give PHS agencies a leadership role in its design and
implementation.
 The balance in the CAA is overwhelmingly weighted toward traditional reg-
,ulatory tools. Additional (or more effective) surveillance of respiratory disease,
a role for state health departments in respiratory health education in communi-
ties, additional involvement of health agencies at any number of points in the
‘regulatory process, or application of other environmental health tools would
_most hkely be helpful in achieving the public health goals of the CAA. However,
;the CAA does not contain these tools.*

ifykif kk Superfund

}Superfund enacted in 1980, was amended extensively in 1986 by the Superfund
Amendments and Reauthorization Act. Its main goal is to protect public health
by cleaning up inactive or abandoned sites at which hazardous substances are
being released. The “Superfund” name comes from the funding mechanism cte-
ated by a tax imposed on the petroleum, chemical, and other industries. It assigns



L S

ENVIRONMENTAL HEALTH AND PROTECTION 393

liability and apportions responsibility for the cost of cleaning up the sites among
classes of persons (e.g., individuals, state and federal government entities, and
corporations) deemed to have been responsible for these releases. Environmental
protection tools play an important role in making CERCLA effective. CERCLA
also uses significant environmental health tools.

Among its features, CERCLA created a National Priorities List (a method for
establishing clean-up priorities among the thousands of sites in the country at
which hazardous substances are found), a National Contingency Plan (guidance
for conducting more immediate response actions when necessary), and a detailed
remedial process for evaluating and cleaning up the sites (see 42 U.S.C.
§ 9605[al).

Many of the most important tools of CERCLA relate to its liability and en-
forcement provisions. Strict, and joint and several liability, which can result in
one or several significant polluters at a site being responsible for all clean-up
costs even though many parties may have contributed to the pollution, is the
centerpiece of CERCLA’s environmental protection scheme (42 U.S.C. §9601.)
Additional provisions relate to identification of potentially responsible parties,
e.g., information requests (42 U.S.C. § 9603), cost recovery actions that: the
government or a private party can bring to recoup its clean-up expenses (42
U.S.C. & 9607), the abatement of imminent and substantial hazards to. public
health (42 U.5.C. §§ 9604[a] and 9606), administrative orders issued by the
federal government to compel private parties to undertake response actions (42

U.S.C. § 9606), penalties for failure to comply (42 U.S.C. § 9609), and cmzen .

lawsuit provisions (42 U.S.C. § 9659). o

CERCLA also contains significant health-related provisions that use: classm
environmental health tools. When enacted, CERCLA established a new agency
within the PHS known as the ATSDR.“® In cooperation with the EPA and other
PHS agencies, the ATSDR has the responsibility to “effectuate and implement
the health related authorities” of Superfund (42 U.S.C. § 9604[1][1]). Among
other things, the ATSDR conducts public health assessments at all National
Priorities List sites, maintains national registries of persons exposed to toxic

substances and of illnesses and diseases, develops toxicology profiles for each o

substance on a hazardous substance priority list, and conducts epidemiologic or
other health studies and health surveillance and health education programs when :
appropriate (42 U.S.C. §§ 9604[i]{1] and [2]). CERCLA also created a mech- .
anism whereby the ATSDR provides extensive public health review, evaluation,
and feedback on environmental sampling, monitoring, and remediation to the
EPA. In addition, CERCLA authorized a substantial basic research program at
NIEHS, along with worker training and education programs (42 US.C.
§ 9604(il[1] to [18]).

CERCLA marries a nonregulatory, newly created public health ‘agency
(ATSDR) with a regulatory agency (EPA). In practice, this resulted in extensive
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opportunities for collaboration and coordination among public health and en-
vironmental agencies to fulfill the mandates of a major environmental protection
statute. Environmental health practitioners should consider the potential for such
partnerships in other critical situations that arise in the practice of environmental
law.

EMERGING ISSUES

Environmental Health Aspects of Chemical, Biologic,
‘and Radiologic Terrorism

The September 11, 2001, terrorist attacks on New York City and Washington,
DC, and the dissemination of anthrax through the US postal system brought
into focus some of the gaps in our public health systems’ preparedness for
responding to terrorism. Public health responsibilities during and after such
events must be performed expeditiously and coordinated effectively. All terrorist
actions will have environmental health consequences and will require a sustained
environmental health presence. Appropriate environmental health response—
including air and water monitoring, disease tracking, laboratory analysis of sam-
ples, and protection of the health and safety of responders—is vital. Although
federal and state statutory authority exists to provide integrated and rapid action
in certain cases, more effective environmental health response planning and a
fuller assessment of the gaps in authority, leadership, and workforce are needed.

Environmental surveillance and monitoring; case ascertainment; environmen-
tal sampling in. air, water, and other media; and provision of potable water and
clean-up of toxic releases are just some of the tasks that will challenge envi-
ronmental health responders in the event of other terrorist attacks. Environmental
health law practitioners are also likely to face the following issues:

» Lack of clarity about unusual legal enforcement powers during terrorist events

* Operation under completely different chain of command and legal authority
‘structure when a response plan is implemented

* Unusual instances of public health professional liability

» Lack of clarity regarding the availability to the public of the information col-
lected (security vs. right to know)

¢ Need to use nontraditional and less-than-optimal surveillance methodologies
- and analyses to make decisions because of the breakdown of public health
‘information systems

~Each of these challenges requires public health and legal practitioners to take
several steps. to respond to the new complexities. First and foremost, public
health laws will have te be revisited and revised to address these previously
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unimaginable situations. Second, public health and legal practitioners will need
to collaborate more closely to plan joint action and to coordinate activities before
and during emergencies so that a better understanding of roles, responsibilities;
and authorities within the unique circumstances €merges.

National Health Tracking

Environmental protection tools provide considerable information about pollut-
ants in the environment. Unfortunately, limited data are available concerning
exposures and the distribution of diseases and their relation to the environment,
As a result, our public health system is working without even the most basic
information about chronic diseases and environmental health factors. In addition,
our system of environmental protection has no good way of evaluating whether
it is improving public health and reducing disease.

The Pew Environmental Health Commission (PEHC), a blue ribbon panel of
policy and scientific experts from industry, government, and academia, described
this situation as a national “environmental health gap.™ It concluded that infor-
mation about trends in health conditions potentially related to the environment
is largely unavailable.! Furthermore, the tracking systems that do exist at state
and local levels are a patchwork. No agreed-on minimum standards exist, and
almost no synchronization exists in the collection, analysis, and dissemination
of the information.

Environmental health tracking for pollutants is crucial because hazards often
can be removed or contained before they cause harm. Although such monitoring
would be valuable, it is not sufficient by itself. Tracking actual exposures to
hazards in the environment is frequently the missing link between public health
efforts to evaluate a risk and the ability to respond to a health threat from that
risk in a specific community. Thus, improving national efforts to track popula-
tion exposures to contaminants and providing this information to local public
health officers is essential. '

To fill this environmental health gap, the PEHC offered the following rec
ommendation’: ; ,

Create a federally supported Nationwide Health Tracking Network with the appropriate
privacy protections that informs consumers, communities, public health practitioners,
researchers, and policy makers on chronic diseases and related environmental hazards
and population exposures. This will provide the capacity to better understand; respond
to and prevent chronic disease in this country. (p. 10)

By creating a national system that links disease endpoints with potential en-
vironmental exposures, the environmental health and environmental protection
traditions would be effectively joined. This national health fracking system
would provide environmental health practitioners with information that could be
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used to more effectively plan and target resources, as well as discover emerging
disease and exposure trends. Ultimately, a national health tracking network has
the potential to greatly assist in achieving the goal that underlies almost every
environmental law-—protection of public health and welfare.

Notes

“See, for exaraple 42 U.S.C. § 7604; 33 U.S.C. § 1365(a); 42 U.5.C § 6972(a)(1)(A).

> An illustrative case is Sierra Club v. Simkins Industries, Inc., 847 F.2d 1109, cert.
denied, 491 U.S. 904 (1989).

¢ The U.S. Supreme Court ruled that the Gun-Free School Zones Act exceeded Con-
gress” right to regulate interstate commerce and was therefore unconstitutional.

4 Many federal statutes provide that states can administer and enforce their own pro-

grams-in lieu of the federal program. Generally, states cannot implement programs if
the EPA finds that the state program is not equivalent to the federal program, is not
consistent with the federal program, or does not provide adequate enforcement. See,
for example, 42 U.S.C § 6929 (RCRA); and 33 U.S.C. § 1342(b) and (c)(1) (CWA
permit program for poilution discharges).

California, Connecticut, Georgia, Hawaii, Indiana, Maryland, Massachusetts, Minne-
sota, Montana, New York, North Carolina, South Dakota, Virginia, West Virginia,
Washington, and Wisconsin.

"The Massachusetts Toxics Use Reduction Act reduces industrial use of toxins through
mandatory planning approaches. At least 12 other states have toxic use reduction laws,
McElfish note 8.1.

For example, the CWA states that “it is the national goal that the discharge of pol-
lutants . ;'shall be eliminated by 1985” (see 33 U.S.C. § 1251[a){1]). This goal has
not yet-been met.

One of the more controversial and public health protective assumptions is the as-
_sumption . that the dose-response curve associated with carcinogenicity is linear. Ac-
cording to the proposed EPA cancer risk guidelines, linear extrapolation “is generally
conservative of public health, in the absence of information about the extent of human
variability in sensitivity of effects. For linear extrapolation, a straight line is drawn
from the point of departure to the origin0—zero dose, zero response.” EPA. “Proposed
Cancer Risk Assessment Guidelnes.” 61 Federal Register.

Consider goal 8-1, which aims to reduce the population exposed to air above the EPA’s
health-based standard for hazardous air pollutants. The Department of Health and Hu-
man' Services will undoubtedly use surveillance data for this analysis.

See, for example, 42 U.S.C. § 7404 (research relating to fuels and vehicles) and 42
U.S:.Ci:§ 7403(d) (environmental health effects research).

It is feasible that, as this chapter suggests, public health agencies could use authorities
such as those contained in the Public Health Service Act to conduct these functions.
‘We make this point here only to show that the CAA does not embrace them.

For example; as America’s Environmental Health Gap' points out, endocrine and meta-
“bolic disorders such as diabetes, and neurologic conditions such as migraines and
- multiple sclérosis, increased approximately 20% during 1986-1995. For most of the

o

Gt

~country, asthma is not systematically tracked, even though this disease has reached

epidemic-proportions (pp. 8-9).
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