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Summary: This Bulletin provides savings association managers with interim guidance regarding the loans to
one borrower limitations included in the Financial Institutions Reform, Recovery, and Enforcement Act (FIR-
REA). The Bulletin addresses the areas of computing unimpaired capital and unimpaired surplus, and lending
under the Special Rules contained in the FIRREA. This Bulletin supplements Thrift Bulletins 32, and 32-1.

For Further Information Contact: Your
District Office or the Thrift Pro-

ams Division of the Office of
Thrift Supervision, Washington,
D.C.

Thrift Bulletin 32-2

Background Information

Until the OTS adopts its revised
loans to one borrower regulation,
the Thrift Bulletin series will be
used to provide interim guidance on
loans to one borrower limitations
under the FIRREA.

Interim Definition of Unimpaired
Capital and Unimpaired Surplus

Since the enactment of the FIRREA,
the OTS has received numerous
inquiries regarding how a savings
association should calculate its
unimpaired capital and unimpaired
surplus. This measure of capital is
the base for applying the lending
limitations contained in the legisla-
tion, referenced at Section 5200 of
the Revised Statutes, and is unre-
lated to the capital measures con-
tained in the capital standards pre-
scribed by the FIRREA.

Savings associations must use the
OCC’s definition of unimpaired cap-
ital and unimpaired surplus, with
certain exceptions. Unimpaired cap-
ital and unimpaired surplus is
equivalent to the term “capital and
surplus” as defined at 12 C.FR.
§ 3.100.

The OCC permits the inclusion of
net worth certificates issued pursu-
ant to 12 US.C. § 1823 (The Federal
Deposit Insurance Act) in unim-
paired capital and unimpaired sur-
plus. The OTS views the inclusion of
net worth certificates issued pursu-
ant to 12 U.S.C. § 1729 (The National
Housing Act of 1934) in unimpaired
capital and unimpaired surplus
under 12 U.S.C. § 84 as being consis-
tent with the OCC’s treatment of
such certificates.

While 12 C.F.R. § 3.100 states that
allowances for loan and lease losses
are included in unimpaired capital
and unimpaired surplus, this sec-
tion only permits the inclusion of
general loss allowances for loans and
leases, not specific allowances.
National banks generally do not
establish specific allowances for
losses, but rather charge off portions
of an asset considered uncollectable.
Therefore, § 3.100 does not differen-
tiate between general and specific
loss allowances. Savings associa-
tions, however, frequently do estab-
lish specific loss allowances for
uncollectable assets. These specific
allowances are not included in
unimpaired capital and unimpaired
surplus.

The following table identifies the
components of unimpaired capital
and unimpaired surplus, which is
the sum of Groups A, B, and C:

Group A

e Common Stock

¢ Perpetual Preferred Stock

e Capital Surplus

* Undivided Profits

* Reserves for Contingencies and
Other Capital Reserves (Exclud-
ing Accrued Dividends on Per-
petual and Limited Life Pre-
ferred Stock)

e Net Worth Certificates Issued
Pursuant to 12 U.S.C. § 1823, or
12U.5.C.§1729

e Minority Interest in Consoli-
dated Subsidiaries

e General Allowances for Loan
and Lease Losses

*  Minus Intangible Assets

e Plus purchased Mortgage Ser-
vicing Rights

Group B

e Mandatory Convertible Debt to
the Extent of 20% of Group A

Group C
The Following Components, to the

Extent of 50% of the Sum of Groups
A and B:
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* Mandatory Convertible Debt
(Not Already Included in Group
B)

* Limited Life Preferred Stock

¢ Subordinated Notes and Deben-
tures

For purposes of determining com-
pliance with the lending limitations,
savings associations should com-
pute unimpaired capital and unim-
paired surplus as of the most recent
month-end periodic report filed
with the OTS, adjusted by any
significant events. Written docu-
mentation of the computation
should be included in individual
loan files to demonstrate that the
loan, when aggregated with all
other loans outstanding to such bor-
rower, did not exceed the associa-
tion’s legal lending limit.

Special Rules

Although the FIRREA does not
include a provision for waiver of the
lcgal lending limits such as was con-
tained in 12 C.F.R. § 563.9-3, Title 111,
§301 (5XuX2) contains “Special
Rules” that provide for expanded
lending authority in  specific
instances.

Loans For Any Purpose Not to Exceed
$500,000

The Special Rules provide for loans
to one borrower for any purpose not
to exceed $500,000. This provision is
not in addition to the association’s
general limitation of 15% of unim-
paired capital and unimpaired sur-
plus. An association may lend to
one borrower the greater of either
its general limitation or $500,000,
provided that an enforcement action
or supervisory restriction does not
otherwise limit a savings associa-
tion’s lending authority to a lesser
amount.

Loans For the Development of Domestic
Residential Housing Units

There is a Special Rule that provides
for increased lending authority for
the development of domestic resi-
dential housing units. This excep-
tion requires that each single-family
dwelling unit's sale price must not
exceed $500,000; the association
must be, and continue to be, in com-
pliance with the fully phased-in cap-
ital standards prescribed by the FIR-
REA; all loans made under this
clause to all borrowers may not
exceed 150% of the association’s
unimpaired capital and unimpaired
surplus; all loans made under this
clause must comply with applicable
loan-to-value requirements; and, the
Director of OTS must permit the
association to avail itself of the
higher limit. The authority to grant
exceptions to associations will be
delegated to the District Directors,
and exceptions will be granted only
to institutions, not to borrowers.
Savings associations should apply
for the expanded lending authority
to their District Offices. A Bulletin is
forthcoming that will provide fur-
ther guidance for granting the
increased authority. _

Following the application and
approval process, associations may
lend up to the lesser of $30,000,000
or 30% of unimpaired capital and
unimpaired surplus to develop
domestic residential housing units.
This 30% amount includes the basic
limitation of 15% of unimpaired
capital and unimpaired surplus, and
is not in addition to that amount. If
a savings association has loans out-
standing to a borrower for any pur-
pose totaling 15% of unimpaired
capital and unimpaired surplus,
then only an additional 15% of
unimpaired capital and unimpaired
surplus may be advanced to
develop domestic residential hous-
ing units. In the case where an asso-
ciation has made loans to a bor-
rower for any purpose totaling 15%

of capital, and loans secured by
readily marketable collateral total-
ing another 10% of capital, then
only an additional 5% of unim-
paired capital and unimpaired sur-
plus may be advanced to develop
domestic residential housing units.
Similarly, if the applicable limitation
is $30,000,000, then the amount of
all outstanding loans of any type to
the borrower must be deducted to
determine the additional lending
authority available under the excep-
tion.

All loans in aggregate made under
the 30% clause to all borrowers may
not exceed 150% of unimpaired cap-
ital and unimpaired surplus. For
purposes of determining compli-
ance with the 150% limit, only loans
in excess of the basic 15% of capital
lending limitation, or in excess of
the additional limit of 10% of capital
for loans secured by readily market-
able collateral, are to be considered.
Furthermore, attribution of loans to
the 150% limit is done on a prospec-
tive basis, i.e., loans made prior to
FIRREA are not “extracted” from
the association’s balance sheet and
applied against this 150% limit.

For example, if a borrower had
loans outstanding totaling 15% of
capital, for commercial purposes,
and additional loans totaling 10% of
capital that were secured by readily
marketable collateral, an association
that has been approved for the
expanded lending authority could
loan an additional 5% of capital to
the borrower for development of
domestic residential housing units.
In this case, the loans equaling 5% of
capital would count towards the
association’s 150% aggregate limit.
The savings association would still
have up to 145% of its unimpaired
capital and unimpaired surplus to
lend to all other borrowers under
the 30% clause (150% minus 5%). As
another example using the same
association, a borrower with no
loans currently outstanding could
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borrow the full 30% of capital per-
missible for the development of
domestic residential housing units.
Of this amount, loans totaling 15%
of unimpaired capital and unim-

ired surplus would be permissi-
ble under the basic lending limit.
Since real estate is not readily mar-
ketable collateral, none of the total
would be permissible under the
additional limit of 10% of capital for
secured loans. Therefore, 15% of the
total 30% granted to the borrower
would be attributable to the 30%
clause and charged towards the
150% aggregate limit. Now the asso-
ciation would have up to 130% of its
unimpaired capital and unimpaired
surplus to lend to all other borrow-
ers under the 30% clause (150%,
minus 5%, minus 15%).

The definition of “residential hous-
ing units” is synonymous with the
definition of “residential real estate”
as contained in 12 C.FR. § 541.29.
The term includes “homes (includ-
ing condominiums and coopera-
tives), combinations of homes and
business property, other real estate
used for primarily residential pur-
poses other than a home (but which
may include homes), combinations
of such real estate and business
property involving only minor busi-
ness use, farm residences and com-

binations of farm residences and
commercial farm real estate, prop-
erty to be improved by the construc-
tion of such structures, or leasehold
interests in the above real estate.”
This definition includes apartments.

“Domestic” is defined as the geo-
graphic area where OTS-regulated
savings associations are chartered.
This includes the 50 United States,
the District of Columbia, Puerto
Rico, the Virgin Islands, Guam, and
the Pacific Islands.

“To develop” includes the various
combinations of phases necessary to
produce housing units as an end
product. This includes: (1) acquisi-
tion, development and construction,
(2) development and construction,
(3) construction, (4) rehabilitation,
or (5) conversion. Domestic residen-
tial housing units must be the resul-
tant product; simply acquiring real
estate or developing unimproved
real estate does not fulfill the pur-
pose of lending under this clause.
Permanent financing of either indi-
vidual units within a development
or of a multi-unit complex is permis-
sible provided that the financing is
related to any of the aforementioned
five combinations of phases. Perma-
nent financing of existing housing
units, whether single-family or
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multi-family, does not serve the
purpose of this clause and therefore
does not qualify for the exception.

Loans to Finance the Sale of Real Estate
Ouwned (REO)

The Special Rules also prohibit an
association from lending in excess of
50% of its unimpaired capital and
unimpaired surplus to facilitate the
sale of REO. This amount is not in
addition to the basic limitation of
15% of unimpaired capital and
unimpaired surplus. If a savings
association has loans outstanding to
a borrower for any purpose totaling
15% of unimpaired capital and
unimpaired surplus, then only an
additional 35% of unimpaired capi-
tal and unimpaired surplus may be
advanced to that borrower to facili-
tate the sale of REO.

The aforementioned provisions rep-
resent interim policy, which may be
affirmed or amended upon issuance
of the OTS' final rule on loans to one
borrower.

Section 5200 of the Revised Statutes
(12 US.C. Sec. 84) and 12 C.F.R. Part
32 are included as attachments.

Attachments

AL

-— John F. Robinson

Senior Deputy Director, Supervision Policy (Acting)

Office of Thrift Supervision
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5200 ot the Revised
Statutes (12U.S.C.Sec.84]

Tétal.loans and extensions of credit.

(@) (1) The total loans and extensions of credit
by a nationai banking association to a- person-out-
standing at one time and not fully secured, as deter-
mined in a manner consistent with paragraph (2) of
this subsection, by collateral having a market vaiue
at least equali to the amount of the loan or extension
of credit shall not exceed 15 per ceatum of the un-
impaired capital and unimpaired surpius of the as-

(2) The total loans and extensions of credit by a
national banking association to a person outstand-
ing at one time and fully secured by readily market-
ableepllna:l.having_amarkavalne,udmed
by reliable and continuously available price quota-
tions, at least equal to the amount of the funds out.
.mm_mgshal_l‘notmeeq lOpercemumoftheun-
impaired capital and unimpaired surpius of the as-
sociation. This innitation shail be separate from and
in addition to the limitations contained in para-
graph (1) of this subsection.

Definitions. '

(b) For the purposes of this section—

(1) The term “loans and extensions of credit”
shall inciude ail direct or indirect advances of funds
to a person made on the basis of any obligation of
that .person to repay the funds. or repayable from
specific property piedged by or on behalf of the per-
son, and to the extent specified by the Comptroller
of the Currency, suchr-term' shait-also include any

) fanon fg- association to ad-
vance funds ~on behalf.of a person pursuan
a contractual commitment; and P it to

(2) the term *“person” shall include an indivic.iu-
al, sole proprictorship, partnership, joint venture,
association, trust, estate, business trust, corpora-
tion, sovereign-government, or agency, instrumen-
tality, or political subdivision thereof, or any similar
entity or organization.

Exceptions. - -

(€) The limitations contained in subsection (
of this section shall be subject to the following (;L)-
ceptions: . ) -

(1) Loans or extensions of credit arising from
the discount of commercial or business paper evi-
dencing an obligation to the person negouating it
with recourse shall not be subject to any limitation
based on capltal and surpius.

(2) The purchase of bankers’ acceptances of th
kind described in section 372 of this title and lssue:
by other banks shall not be subject to any limitation
based on capital and surpius..

_(3) Loans and extensions of credit secured by
bills of lading, warehouse receipts, or similar docu-
ments transferring or securing title to readily mar-
ketable stapies shall be subject to a limitation of 35
per centum of capital and surplus in addition to the
general limitations if the market value of the stapies
securing each additional loan or extension of credit

Attachment to TB 32-2

at all times equais or exceeds 115 per centum of the
outstanding amount of such loan or extension of
credit. The staples shall be fully covered by insur-
azwmnumyminm-m;m-
p . ‘v-

(4) Loans or extensions of credit secured.b
bonds, notes, certificates of i or‘l're::
sur_ybtll:uﬁftheUnitedStamorbyothamchobli-
gations fully guaranteed as to principai and interest
by the United States shall not be subject to any limi-
tation based on capital and surplus.

(5) Loans or extensions of credit to
by unconditional takeout commitmen: u:gmm-m
tees of any department, agency, bureau,-board,
commission, or establishment of the United States

or myeorpontiqnwholly owned directly or indi-
rectly by the United States shall not be subject to

_yyhmmhnedmgpiulandm _

(6) Loans or:extensions of credit secured by a
nabembjeatomyhmmhaedqw

.{T¥ Loans or extensions of credit to any, finan-
cial inst .oforwmy iver, . 50
perintendent of banks, or other agent in charge of
the business and pt of such financial institu- -
tion, when such loans or extensions of credit are
approved by the Comptroller of the Cuitency, shall
nmbl::ubjeawmyhmmbuedonaﬁnland
(8) (A) Loans and extensions of credit arising
from.the discount of negotiable or nonnegotiable in-
stallment consumer paper which carries.a full re-.
course endorsement or unconditional gusrantee by
the person- transferring- the paper shall be-subject
under this section to a maximum limitation equal to
25.per centum of such capital and surplus, notwith-
ing the: collateral requirements. set. forth in
subsection (a)(2) of this section. . ' ~
2 (B) . If the-bank’s files or the knowledge of its
officers of the financiai condition of each maker of
such consumer paper is reasonably adequate, and
an officer of the bank designated for that purpose by
the board of directors of the bank certifies in writing
that the bank is relying primarily upon the responsi-
bility of each maker for payment of such loans or
extensions of credit and not upon any full or partial
recourse endorsement or guarantee by the transfer-
or, the limitations of this section as to the loans or
extensions of credit of each such maker shall be the
-(9) (A) Loans and’ extensions of credit secured
by shipping-documents-or instruments transferring
or securing title covering livestock or giving a lien
on livestock when the market value of the livestock
securing the obligation is not at any time less than
115 per centum of the face amount of the note cov-
ered, shail be subject under this section notwith-
standing the collateral requirements set forth in
subsection (a)(2) of this section, to a maximum
limitation equal to 25 per centum of such capital
and surpius.
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(B) Loans and extensions of credit which arise : ) .
fromthed:scoumbydalusmdmyanleofpapu ‘

ven in payment for dairy cattle, which paper car-
fuﬁ‘ endorsement or unconditionai

tion, notwithstanding the collaterai requirements
set forth in subsection (a)(2) of this section, 10 a
ﬁiniuﬁmofﬁpammmofsuchupimmm.
plus.

(10) Loans or extensions of credit to the Stu-
dent Loan Marketing Association shail not be sub-
ject to any limitation based on capital and surpius.

(d) Authority of Comptrotier of the Cur-
rency.

(1) TheComptrolleroftheCun'encymypn.
scribe ruies and regulations to administer and carry _
out the purposes of this section, including rules or .
regnhuomtoddineorfurthu'deﬁnetummedm.
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PART 32—LENDING LIMITS

Sec.
32.1

Authority, purpose and scope.
32.2

Definitions.
32.3 General limitation.

324 Additional general limitation: loans

fully secured by readily marketable col-
lateral.

32.5 Combining loans to separate borrow-
ers.

32.6 Exceptions to the lending limits.

32.7 Transitional ruiles.

32.8 Substitute lending limit for banks
with agricultural or oil and gas loans.

INTERPRETATIONS

32.1&; Obligations of accommodation par-

32.102 Sale of Federal funds.

32.103 Purchase of securities subject to re-
purchase agreement.

32.104 Purchase of third-party paper.

32.105 Overdrafts. .

32.106 Loans charged off in whole or in
part.

332.107 Sale of loan participations.

32.108 Interest or discount on loans.

32.109 Loans to or guaranteed by general
obligations of a State or political subdi-
vision.

32.110 Loans to industrial deveiopment au-
thorities.

32.111 Separate limitations for 12 U.S.C. 24
and 12 U.S.C. 84.

AvreorIitY: 12 US.C. 84 and 12 US.C.
93a.

Sovurce: 48 FR 15852, Apr. 12, 1983, unless
otherwise noted.

§ 82.1 Authority, purpose and scope.

(a) Authority. This part is issued
pursuant to authority granted in 12
US.C. 1 et seq.; 12 US.C. 84 and 12

- US8.C. 93a.

(b) Purpose. R.S. 5200 (12 U.S.C. 84)
is intended to prevent one individual,
or a relatively small group, from bor-
rowing an unduly large amount of the
bank’s funds. It is also intended to
safeguard the bank’'s depositors by
spreading the loans among a relatively
large number of persons engaged in
different lines of business.

(¢) Scope. This part applies to all
loans and extensions of credit made by
national banks and their domestic op-
erating subsidiaries. This part does not
apply to loans made by a national
bank to its affiliates (as that term is
defined in subsection (b)(1) of section
23A of the Federal Reserve Act (12
U.S.C. 3T1c(bX(1))), operating subsidi-
aries, and Edge Act or Agreement Cor-
poration subsidiaries.

(48 FR 15852, Apr. 12, 1983, as amended at
49 FR 11825, Mar. 28, 1984]

§32.2 Definitions.

For purposes of this part:
(a) “Loans and extensions of credit”
means any direct or indirect advance

of funds (including obligations of
makers and endorsers arising from the
discounting of commercial paper) to a
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§323

person made on the basis of any obli-
gation of that person to repay the
funds, or repayable from specific prop-
erty pledged by or on behalf of a
person. “Loans and extensions of
credit” also includes a ‘contractual
commitment to advance funds” as that
term is defined in this section.

(b) “Person” means an individual;
sole proprietorship; partnership; joint
venture; association; trust; estate; busi-
ness trust; corporation; not-for-profit
corporation; sovereign government or

agency, instrumentality, or political
subdivision thereof; or any similar
entity or organization.

(¢) “Unimpaired capital and unim-
paired surplus” is equivalent to the
term “capital and surplus” and has
the meaning set forth in 12 CFR
7.1100.

(d) “Contractual commitment to ad-
vance funds” means (1) an obligation
to make payments (directly or indi-
rectly) to a third party contingent
upon default by the bank’s customer
in the performance of an obligation
under the terms of that customer’s
contract with the third party or upon
some other stated condition, or (2) an
obligation to guarantee or stand as
surety for the benefit of a third party.
The term includes, but is not limited
to, standby letters of credit (as defined
in paragraph (e) of this section), guar-
antees, puts or other similar arrange-
ments. A binding, written commitment
to lend is a “contractual commitment
to advance funds’” under this part if it
and all other outstanding loans (in-
cluding other binding commitments)
to the borrower are within the bank’s
lending limit on the date of the com-
mitment. Thus, if such a commitment
and all other outstanding loans to a
borrower are within the bank’s lending
limit on the date of the commitment,
the bank may fund the commitment
without violating the lending limit
even if its capital and, hence, its lend-
ing limit should decline prior to the
actual advance of funds. On the other
hand, if a commitment and all other
outstanding loans to a borrower are
not within a bank’'s lending limit on
the date of the commitment, then the
commitment would not be deemed a
loan until funded and its legality
would be determined at that time. In

A
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determining whether the issuance of a
commitment would cause a bank to
exceed its lending limit on the date of
the commitment, a bank may deduct
from the amount of the commitment
the aggregate amount of legally bind-
ing written loan participations in that
commitment by other financially re-
sponsible persons or institutions. The
definition also does not include com-
mercial letters of credit and similar in-
struments where the issuing bank ex-
pects the beneficiary to draw upon the
issuer, which do not ‘“guarantee’” pay-
ment of a money obligation, and
which do not provide for payment in
the event of default by the account
party.

(e) A “standby letter of credit” is
any letter of credit, or similar arrange-
ment, however named or described,
which represents an obligation to the
beneficiary on the part of the issuer
(1) to repay money borrowea by or ad-
vanced to or for the account of the ac-
count party, or (2) to make payment
on account of any indebtedness under-
taken by the account party, or (3) to
make payment on account of any de-
fault by the account party in the per-
formance of an obligation. :

(48 FR 15852, Apr. 12, 1983, as amended at
53 FR 23753, June 24, 1988; 53 FR 40721,
Oct. 18, 1988]

§32.3 General limitation.
12 U.S.C. 84(a)(1) provides:

The total loans and extensions of credit
by a national banking association to a
person outstanding at one time and not
fully secured, as determined in a manner
consistent with paragraph (2) of this subsec-
tion, by collateral having a market value at
least equal to the amount of the loan or ex-
tension of credit shall not exceed 15 per
centum of the unimpaired capital and unim-
paired surplus of the association.

§32.4 Additional general limitation: loans

fully secured by readily marketable
collateral.

(a) Law. 12 U.S.C. 84(a)(2) provides:

The total loans and extensions of credit
by a national banking association to a
person outstanding at one time and fully se-
cured by readily marketable collateral
having a market value, as determined by re-
liable and continuously available price quo-
tations, at least equal to the amount of the




Comptrolier of the Currency, Treasury

funds outstanding shall not exceed 10 per
centum of the unimpaired capital and untm-
paired surplus of the association. This limi.
tation shall be separate from and in addi-
tion to the limitation contained in para-
graph (1) of this subsection.

(b) Compliance with Section
84(a)(2). Each loan or extension of
credit based on the foregoing limita-
tion shall be secured by readily mar-
ketable collateral having a current
market value of at least 100 percent of
the amount of the loan or extension of
credit at all times. “Current market
value” means the bid or closing price
listed for an item in a regularly pub-
lished listing or an electronic report-
ing service. : .

(c) For purposes of this part, “read-
ily marketable collateral” means fi-
nancial instruments and bullion which
are salable under ordinary circum-
stances with reasonable promptness. at
a fair market value determined by
quotations based on actual transac-
tions on an auction or a similarly
available daily bid and ask price
market. ‘“Financial instruments” in-
clude stocks, notes, bonds, and deben-
tures traded on a national securities
exchange, “OTC margin stocks” (as
defined in Regulation U of the Federal
Reserve Board), commercial paper, ne-
gotiable certificates of deposit, bank-
ers’ acceptances, and shares in money
market and mutual funds of the type
which issue shares in which banks
may perfect a security interest.

(d) Each bank must institute ade-
quate procedures to ensure that the
collateral value fully secures the out-
standing loan at all times.

(e) Financial instruments may be de-
nominated in foreign currencies which
are freely convertible to U.S. dollars.
If collateral is denominated and pay-
able in a currency other than that of
phe loan or extension of credit which
it secures, the bank’s procedures must
require that the collateral be revaiued
at least monthly, using appropriate
foreign exchange rates, in addition to
being repriced at current market
value. :

(f) If collateral values fall below 100
percent of the outstanding loan, to the
extent that the loan is no longer in
conformance with this section and ex-
ceeds the general 15 percent limita-

§325

tion, the loan must be brought into
conformance within five business days,
except where judicial proceedings, reg-
ulatory actions, or other extraordinary
occurrences prevent the bank from
taking action.

§325 Combining loans to separate bor-
rowers.

(aX1l) General rule. Loans or exten-
sions of credit to one person will be at-
tributed to other persons, for purposes
of this part, when (i) the proceeds of
the loans or extensions of credit are to
be used for the direct benefit of the
other person or persons or (ii) a
“common enterprise” is deemed to
exist between the persons.

(2) “Common enterprise.”

(1) Whether two or more persons are
engaged in a ‘common enterprise” will
depend upon a realistic evaluation of
the facts and circumstances of particu-
lar transactions.

(i) Where the expected source of re-
payment for each loan or extension of
credit is the same for each person, a
“common enterprise’” will be deemed
to exist and the loans or extensions of
credit must be combined.

(iif) Where loans or extensions of
credit are made to persons who are re-
lated through common control, includ-
ing where one person is controlled by
another person, a ‘‘common enter-
prise” will be deemed to exist if the
persons are engaged in interdependent
businesses or there is substantial fi-
nancial interdependence among them.
A “common enterprise’”’ will be deemed
to exist when 50 percent or more of
one person’s gross receipts or gross ex-
penditures (on an annual basis) are de-
rived from transactions with one or
more persons related through common
control (as defined in paragraph
(aX2)v) of this section). Gross re-
ceipts and expenditures include gross
revenues/expenses, intercompany
loans, dividends, capital contributions,
and similar receipts or payments.

(iv) A “common enterprise”’ will also
be deemed to exist when separate per-
sons borrow from a bank for the pur-
pose of acquiring a business enterprise
of which those persons will own more

than 50 percent of the voting securi-
ties.
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§ 325

(v) For the purposes of paragraph
(aX2)iil) of this section. “control”
shall be presumed to exist when:

(A) One or more persons acting in
concert directly or indirectly own, con-
trol, or have power to vote 25 percent
or more of any class of voting securi-
ties of another person; or

(B) One or more persons acting in
concert control, in any manner, the
election of a majority of the directors,
trustees, or other persons exercising
similar functions of another person: or

(C) Any other circumstances exist
which indicate that one or more per-
sons acting in concert directly or indi-
rectly exercise a controlling influence
over the management or policies of an-
other person. -

(b) Loans to corporations. (1) For
purposes of this paragraph, a corpora-
tion is a “subsidiary”’ of any person
which owns or beneficially owns more
than 50 percent of the voting stock of
the corporation. Such ownership need
not be direct. Thus, if A owns more
than 50 percent of the voting stock of
Corporation X which, in turn, owns
more than 50 percent of the voting
stock of Corporation Y, Corporation Y
would be considered a subsidiary of
both A and of Corporation X.

(2) Loans or extensions of credit to a
person and its subsidiary or to subsidi-
aries of one person need not be com-
bined where the bank has determined
that the person and subsidiaries in-
volved are not engaged in a “common
enterprise”’ as that term is defined in
pag).gra:;? :a.)‘ t?lfs tt.'l;nis section.

: otwi ding aragraph
(bX2) of this section, loanspor extgn-
sions of credit by a national bank to a
.. “corporate group” may not exceed 50

percent of the bank’s unimpaired cap-
ital and unimpaired surplus. This ag-
gregate limitation applies only to
loans made pursuant to sections 84
(aX1) and (aX2). A “corporate group”
includes a person and all of its subsidi-
aries.
~ (c) Loans to partnerships, joint ven-
tures, and associations. (1) Loans or
extensions of credit to a partnership,
joint venture, or association shall, for
purposes of this part, be considered
loans or extensions of credit to each

member of such partnership, joint
venture, or association.
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(2) Loans or extensions of credit to
members of a partnership, joint ven-
ture, or association shall, for purpose
of this part, be attributed to the part-
nership, joint venture, or association
where one or more of the tests.set
forth in paragraph (a) of this section
is satisfied with respect to one or more
such members. However, loans to
members of a partnership, joint ven-
ture, or association will not be attrib-
uted to other members of the partner-
ship, joint venture, or association
under this paragraph unless one or
more of the tests set forth in para-
graph (a) of this section is satisfied
with respect to such other members.
The tests set forth in paragraph (a) of
this section shall be deemed to be sat-
isfied when loans or extensions. of
credit are made to members of a part-
nership, joint venture, or association
for the purpose of purchasing an. in-
terest in such partnership, joint ven-
ture, or association.

(3) The rule set forth in paragraph
(eX1) of this subsection is not applica-
ble to limited partners in limited part-
nerships or to members of joint.ven-
tures or associations if such partners
or members, by the terms of the part-

_nership or membership agreement, are

not to be held liable for the debts or
actions of the partnership, joint ven-
ture, or association. However, the rules
set forth in paragraph (a) of this sec-
tion are applicable to such partners or
members.

(d) Loans to foreign governments,
their agencies, and instrumentalities.
(1) Notwithstanding paragraphs (a),
(b), and (c) of this section, loans or ex-
tensions of credit to foreign govern-
ments, their agencies, and instrumen-
talities will be combined with one an-
other under section 84 only if they fail
to meet either of the following tests at
the time the loan or extension of
credit is made:

(1) The borrower has resources or
revenue of its own sufficient over time
to service its debt obligations
(“means’’ test);

(i1) The purpose of the loan or ex-
tension of credit is consistent with the
purposes of the borrower’s general
business (“purpose’’ test).

(2). In. order to show that the
“means” and “purpose” tests have




Comptrolier of the Currency, Treasury

been satisfied, a bank shall, at a mini-
mum, assemble and retain in its files
the following items:

(1) A statement (accompanied by
supporting documentation) describing
the legal status and the degree of fi-
nancial and operational autonomy of
the borrowing entity.

(i) Financial statements for the bor-
rowing entity for a minimum of three
years prior to the date the loan or ex-
tension of credit was made or for each
year less than three that the borrow-
ing entity has been in existence.

(iil) Financial statements for each
year the loan or extension of credit is
outstanding.

(lv) The bank’s assessments of the
borrower’s means of servicing the loan
or extension of credit, including specif-
ic reasons in support of that assess-
ment. The assessment shall include an
analysis of the borrower’s financial
history, its present and projected eco-
nomic and financial performance, and
the significance of any financial sup-
port provided to the borrower by third
parties, including the borrower’s cen-
tral government. If the government’s
support exceeds the borrower’s annual
revenues from other sources, it will be
presumed that the “means’”’ test has
not been satisfied. No such presump-
tion will be made, however, because of
a guarantee by the central govern-
ment of the borrower’s debt.

(v) A loan agreement or other writ-
ten statement from the borrower
which clearly describes the purpose of
the loan or extension of credit. The
written representation will ordinarily
constitute sufficient evidence that the
“purpose’ test has been satisfied.
However, when, at the time the funds
are disbursed, the bank knows or has

.reason to know of other information
suggesting that the borrower will use
the proceeds in a manner inconsistent
with the written representation, it
may not, without further inquiry,
accept the representation.

(Approved by the Office of Management
and Budget under control number 1557-
0139)

{48 FR 15852, Apr. 12, 1983, as amended at
48 FR 27225, June 14, 1983; 49 FR 11825,
Mar. 28, 1984]
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§32.6 Exceptions to the lending limits.

(a) Discount of commercial or busi-
ness paper. S
(1) Law. 12 US.C. 84(cX1) provides:

Loans or extensions of credit arising from
the discount of commercial or business
paper evidencing an obligation to the person
negotiating it with recourse shall not be
subject to any limitation based on capital
and surplus.

(2) This exception applies to negotia-
ble paper given in payment of the pur-
chase price of commodities in domestic
or export transactions purchased for
resale or to be used in connection with
the fabrication of a product, or to be
used for any other business purpose
which may reasonably be expected to
provide funds for payment of the
paper. Loans or extensions of credit
arising from the discount of paper of
the kind described in this paragraph
must bear the full recourse endorse-
ment of the owner. However, loans or
extensions of credit arising from the
discount of such paper in export trans-
actions may be endorsed by such
owner without recourse or with limit-
ed recourse, or may be accompanied
by a separate agreement for limited
recourse; provided, that if transferred
without full recourse, the paper must
be supported by an assignment of ap-
propriate insurance covering the polit-
ical, credit, and transfer risks applica-
ble to the paper. Insurance provided
by the Export-Import Bank or the
Foreign Credit Insurance Association
is considered appropriate for this pur-
pose. Loans or extensions of credit
based on this exception are not sub-
ject to any limitation.

(3) Since the reason for the unlimit-
ed credit under this exception is that
the paper arises from the sale of a
commodity which may reasonably be
expected to provide funds for payment
of the paper, failure to pay either
principal or interest when due re-
moves the reason for unlimited credit.
Therefore, although the line of credit
to the maker or endorser should not
be classified as excessive by reason of
such defauilt, the paper on which the
default has occurred must thereafter
be taken into consideration in deter-
mining whether additional loans or ex-
tensions of credit may be made within
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the limits of 12 U.S.C. 84. The same
principles of disqualification from the
exception applies to any renewal or
extension of either the entire loan or
an installment thereof.

(b) Bankers’ acceplances. (1) Law. 12
U8.C. 84(cX2) provides:

The purchase of bankers' acceptances of
the kind described in section 13 of the Fed-
eral Reserve Act and issued by other banks
shall not be subject to any limitation based
on capital and surplus.

(2) This exception permits the pur-
chase by a national bank without limi-
tation of bankers’ acceptances created
by other banks, provided that such ac-
ceptances are of the kind described in
12 U.S.C. 372 and 373 (eligible accept-
ances). Acceptances other than those
described in sections 372 and 373 must
be included within the purchasing
bank’s lending limit to each acceptor
bank.

(3) The limits under which a nation-
al bank may itself accept drafts eligi-
ble for rediscount are contained in sec-
tions 372 and 373. These limits are dis-
tinct from the limits under section 84.
Acceptances by a national bank of “in-
eligible” drafts, i.e., time drafts which
do not meet the requirements for dis-
count with a Federal Reserve bank,
are subject to the limitations of sec-
tion 84.

(4) During any period within which
a national bank holds its own accept-
ances, eligible or ineligible, having
given value therefor, the amount given
is considered, for purposes of this part,
to be a loan or extension of credit to
the customer for whom the acceptance
was made and is subject to the lending
limits. To the extent that a loan or ex-
tension of credit created by discount-
ing the acceptance is covered by a
bona fide participation agreement, the
discounting bank need only:consider
that portion of the discounted accept-
ance which it retains as being subject
to the limitations of section 84.

(¢) Loans secured by bills of lading
or warehouse receipts covering readily
marketable staples. (1) Law. 12 U.S.C.
84(c)(3) provides:

Loans and extensions of credit secured by
bills of lading, warehouse receipts, or simi-
lar documents transferring or securing title
to readily marketabile staples shall be sub-
ject to s limitation of 35 per centum of cap-

8 of 15

W

12 CFR Ch. | (1-1-89 Edition)

ital and surplus in addition to the general
limitations if the market value of the sta-
ples securing each additional loan or exten-
sion of credit at all times equals or exceeds
118 per centum of the outstanding amount
of such loan or extension of credit. The sta-
ples shall be fully covered by insurance
whenever it is customary to insure such sta-
ples.

(2) This exception allows a national
bank to make loans or extensions of
credit to one person in an amount
equal to 35 per cent of its capital and
surplus in addition to the general 15
per cent permitted by section 84(aX1)
and in addition to the 10 per cent per-
mitted by section 84(a)(2), provided
the collateral requirements of section
84(a)(2) are met.

(3) A readily marketable sta.ple
means an article of commerce, agricul-
ture, or industry of such uses as to
make it the subject of dealings in a
ready market with sufficiently fre-
quent price quotations as to make (i)
the price easily and definitely ascer-
tainable, and (i1) the staple itself easy
to realize upon sale at any time at a
price which would not involve any con-
siderable sacrifice from the amount at
which it is valued as collateral. Staples
eligible for this exception must be
nonperishable, may be refrigerated or
frozen, and must be fully covered by
insurance when such insurance is cus-
tomary. This exception is intended to
apply primarily to basic commodities,
such as wheat and other grains,
cotton, wool, and basic metals such as
tin, copper, lead, and the like. Wheth-
er a commodity is readily marketable
depends upon existing conditions and
it is possible that a commodity that
qualifies at one time may cease to
qualify at a later date. Fabricated
commodities which do not constitute
standardized interchangeable units
and do not possess uniformly broad
marketability do not qualify as readily
marketable collateral.

(4) Commodities sometimes fail to
qualify as nonperishable because of
the manner in which they are handiled
or stored during the life of the loan or
extension of credit. Accordingly, the
question as to whether a staple is non-
perishable must be determined on a
case-by-case basis.
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(5) This exception is applicable to a
loan or extension of credit arising
from a single transaction or secured by
the same staples for (i) not more than
10 months if secured by nonperishable
staples; and (ii) not more than six
months if secured by refrigerated or
frozen staples.

(6) The important characteristic of
warehouse receipts, order bills of
lading, or other similar documents is
that the holder of such documents has
control of the commodity and can
obtain immediate possession. (Howev-
er, the existence of brief notice peri-
ods, or similar procedural require-
ments under state law, for the disposal
of the collateral will not affect the eli-
gibility of instruments for this excep-
tion.) Only documents with these
characteristics are eligible security for
loans under this exception. In the
event of defauit on a loan secured by
such documents, the bank must be in a
position to sell the underiying com-
modity and promptly transfer title
and possession to the purchaser, thus
being able to protect itself without ex-
tended litigation. Generzally, docu-
ments qualifying as ‘‘documents of
title” under the Uniform Commercial
Code are ‘‘similar documents” qualify-
ing for this exception.

(7) Field warehouse receipts are an
acceptable form of collaterali when
they are issued by a duly bonded and
licensed grain elevator or warehouse
having exclusive possession and con-
trol of the commodities even though
the grain elevator or warehouse is
maintained on the commodity owner's
premise.

(8) Warehouse receipts issued by the
borrower-owner which is a grain eleva-
tor or warehouse company, duly-
bonded and licensed and regularly in-
spected by state or federal authorities,
may be considered eligible collateral
under this exception only when the re-
ceipts are registered with an independ-
ent registrar whose consent is required
before the commodities can be with-
drawn from the warehouse.

(d) Loans secured by U.S. obliga-

tions. (1) Law. 12 U.S.C. 84(c)4) pro-
vides:

Loans or extensions of credit secured by
bonds, notes, certificates of indebtedness, or
Treasury bills of the United States or by

§32.6

other such obligations fully guaranteed as
to principal and interest by the United
States shall not be subject to any limitation
based on capital and surplus.

(2): This exception applies only to
the extent that loans or extensions of
credit are fully secured by the current
market value of obligations of the
United States or guaranteed by the
United States.

(3) If the market value of the collat-
eral declines to the extent that the
loan is no longer in conformance with
this exception and exceeds the general
15 per cent limitation, the loan must
be brought into conformance within
five business days.

(e) Loans to or guaranteed by a fed-
eral agency. (1) Law. 12 U.S.C. 84(cX5)
provides:

Loans or extensions of credit to or secured
by unconditional takeout commitments or
guarantees of any department, agency,
bureau, board, commission, or establish-
ment of the United States or any corpora-
tion wholly owned directly or indirectly by
the United States shall not be subject to
any limitation based on capital and surplus.

(2) This exception may apply to only
that portion of a loan or extension of
credit that is covered by a federal
guarantee or commitment.

(3) For purposes of this exception,
the commitment or guarantee must be
payable in cash or its equivalent
within sixty days after demand for
payment is made.

(4) A guarantee or commitment is
unconditional if the protection afford-
ed the bank is not substantially dimin-
ished or impaired in the case of loss
resulting from factors beyond the
bank’s control. Protection against loss
is not materially diminished or im-
paired by procedural requirements,
such as an agreement to take over
only in the event of defauit, including
default over a specific period of time, a

‘requirement that notification of de-

fault be given within a specific period
after its occurrence, or a requirement
of good faith on the part of the bank.

(f) Loans secured by segregated de-
posit accounts. (1) Law. 12 US.C.
84(c)(6) provides:

Loans or extensions of credit secured by a
segregated deposit account in the lending
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bank shall not be subject to any umlta.tlon
‘based on capital and surplus. Py

"(2) The' bank ‘must ensure tha.t a se-
curity interest has been perfected in
the deposit, including the assignment
of a specifically identified deposit and
::y other actlons required by sta.tae

W. . s
3) - Depodt a.eeounts which- msy
qualify for this exception include de-
posits in any form generally recog-
nized as deposits. In the case of a de-
posit eligible for withdrawal prior .to
the maturity of the secured loan, the
bank must establish internal proce-
dures which will prevent the release of
the security.
~ (4) A deposit which is denomina.ted
and payable in a currency other than
that of the loan or extension of credit
which it secures may be eligible for
this exception if it is freely convertible
to U.S. dollars. The deposit must be re-
valued at least monthly, using appro-
priate foreign exchange rates, to

ensure that fhn lnqn or extension of
40 Wl lMIAWAL VA

credlt. remains fully secured. This ex-
ception applies to only that portion of
the loan or extension of credit that is
covered by the U.S. dollar value of the
deposit. If the U.S. dollar value of the
deposit falls to the extent that the
loan is in nonconformance with this
exception and exceeds the general 15
per cent limitation, the loan must be
brought into conformance within five
business days, except where judicial
proceedings, reguiatory actions, or
other extraordinary occurrences pre-
vent the bank from taking such action.
This exception is not authority for na-
tional banks to take deposits denomi-
nated in foreign currencies.

(g) Loans to financial institutions
with the approval of the Comptroller.
(1) Law. 12 U.8.C. 84(c)(7) provides:

Loans or extensions of credit to any finan-
cial institution or to any receiver, conserva-
tor, superintendent of banks, or other agent
in charge of the business and property of
such financial institution. when such loans
or extensions of credit are approved by the
Comptroller of the Currency, shall not be
subject to any limitation based on capital
and surpjus.

(2) This exception is intended to
apply only in emergency situations
where a national bank is called upon

10 of 15

W—_

;

. - 12 CFR Ch. | (1-1-89 Edition)

to provide assistance to another finan-
cial institution.

(3) For purposes of this panzraph
(g),. “financial institution” means a
commercial bank, savings bank, trust
company, savings and loa.n associa.tion.
or credit union. :

(h) Discount of imtallment con-

sumer paper. (1). Law. 12 USB.C.
84(cX8) prqvides: ‘

(A) Loans and extensions of credit arising
from the discount of negotiabie or nonnego-
tiable installment consumer paper which
carries a full recourse endorsement or un-
conditional guarantee by the person trans-
ferring the paper shall be subject under this
section to a maximum limitation equal to 25
per centum of such capital and surpius, not-
w&hshndinztheeoﬂsterﬂrequimenuut
forth in subsection (aX2). .

(B) If the bank’s files or the knowledge of
its officers of the financial condition of each
maker of such consumer paper is reasonably
adequate, and an officer of the bank desig-
nated for that purpose by the board of di-
rectors of the bank certifies in writing that
the bank is relying primarily upon the re-
sponsibility of each maker for payment of
such loans or extensions of credit and not
upon any full or partial recourse endorse-
ment or guarantee by the tranaferor, the
limitations of this section as to the loans or
extensions of credit of each such maker
shall be the sole applicable loan limitations.

(2) This exception allows a national
bank to discount negotiable or nonne-
gotiable installment consumer paper
of one person in an amount equal to
10 percent of its capital and surplus

‘(in addition to the 15 percent permit-

ted by section 84(a)(1)) if the paper
carries a full recourse endorsement or
unconditional guarantee by the seller
transferring such paper. The uncondi-
tional guarantee may be in the form
of & repurchase agreement or a sepa-
rate guarantee agreement. A condition
reasonably within the power of the
bank to perform, such as the reposses-
sion of collateral, will not be consid-
ered to make conditional an otherwise
unconditional agreement.

(3) For purposes of this paragraph
(h), “consumer’ means the user of any
products, commodities, goods, or serv-
ices, whether leased or purchased, and
does not include any person who pur-
chases products or commodities for
the purpose of resale or for fabrication
into goods for sale.




naraoranh
ML VB A G
(h), “consumer paper”’ includes paper
relating to automobiles, mobile homes,.
residences, office equipment, house-
hoid items, tuition fees, insurance pre-
mium fees, and simiiar- consumer
items. Also included is paper covering
the lease (where the bank i{s not the
owner or lessor) or purchase of equip-
ment for use in manufacturing, farm-
ing, construction, or excavation.

(5) Under certain circumstances, in-
stallment consumer paper which oth-

erwise meets the requirements of this

(4) For purposes of this

exception will be considered a loan or -

extension of credit to the maker of the
paper rather than the seller of the
paper. Specifically, where-(i) through
the bank’s files it has been determined
that the financial condition of each
maker is reasonably adequate to repay
the loan or extension of credit, and (ii)
an officer designated by the bank’s

Chairman or Chief Executive Officer-

pursuant to authorization by the
Board of Directors certifies in writing
that the bank is relying primarily
upon the maker to repay the loan or
extension of credit, the loan or exten-
tion of credit is subject only to the
lending limits of the maker of the
paper. Where paper is purchased in
substantial quantities, the records,
evaluation, and certification may be in
such form as is appropriate for the
class and quantity of paper involved.

(i) Loans secured by livestock or
dairy cattle.—(1) Loans secured bV
livestock. (1) Law. 12 U.S.C. 84(c)X(9)A)
provides: _

Loans and extensions of credit secured by
shipping documents or instruments trans-
ferring or securing title covering livestock or
giving a lien on livestock when the market
value of the livestock securing the obliga-
tion is not at any time less than 115 per
centum of the face amount of the note cov-
ered, shall be subject under this section,
notwithstanding the collateral requirements
set forth in subsection (a)(2), to a maximum

limitation equal to 25 per centum of such
capital and surplus.

(i1) This exception allows a national
bank to make loans or extensions of
credit to one person in an amount
equal to 10 percent of its capital and
surplus (in addition to the 15 percent
permitted by section 84(a)(1)), if the
loans or extensions of credit are se-
cured by livestock having a market

§32.6
value at least equal to 115 percent of
the outstanding loan balance at all
times. The loans or extensions of
credit may be secured by shipping doc-
uments or other instruments which
transfer title to, secure title to, or give
a first lien on livestock. “Livestock” in-
cludes dairy and beef cattle, hogs,
sheep, goats, horses, mules, poultry,
and fish, whether or not heid for
resale. To support compiliance with
this exception, the bank must main-
tain in its files an inspection and ap-
praisal report on the livestock pledged.
The inspection and appraisal report
should be performed at.least every 12
months, or more frequently as deemed
prudent.

({i1) Under the laws of certain states,"
a persons furnishing pasturage under
a grazing contract may have a lien on
the livestock for the amount due for
pasturage. If the lien which is based
on pasturage furnished by the lienor
prior to the making of the loan (A) is
assigned to the bank by a recordable
instrument and (B) is protected
against being defeated by some other
lien or claim, by payment to a person
other than the bank, or otherwise, it
would qualify under this exception
provided the amount of such perfected
lien is at least equal to the amount of
the loan and the value of the livestock
is at no time less than 115 percent of
the loan. Where the amount due
under the grazing contract is depend-
ent upon future performance thereun-
der, the resuiting lien has merely pro-
spective value and does not meet the
requirements of the exception.

(2) Loans secured by dairy cattle. (i)
Law. 12 U.S.C. 84(c)(9XB) provides:

Loans and extensions of credit which arise
from the discount by dealers in dairy cattle
of paper given in payment for dairy cattle,
which paper carries a full recourse endorse-
ment or unconditional guarantee of the
seller, and which are secured by the cattle
being soid, shall be subject under this sec-
tion, notwithstanding the collateral require-
ments set forth in subsection (aX2), to a
limitation of 25 per centum of such capital
and surpius.

(i) This exception allows a national
bank to discount paper of one person
given in payment for dairy cattle in'an
amount equal to 10 percent of its cap-
ital and surplus (in addition to the 15
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percent permitted by section 84(a)1)).
The discounted paper must carry the
full recourse endorsement or uncondi-
tional guarantee of the seller and the
dairy cattle must secure the debt.
Liens on the cattle may be in any form
which allows the bank to maintain a
perfected security interest in the
cattle under applicable state law.

(3) The exception for loans and ex-
tensions of credit secured by livestock
is separate and apart from the excep-
tion for loans and extensions of credit
created by the discount of paper for
the purchase of dairy cattle. There-
fore, a national bank may make loans
or extensions of credit to one person
secured by each type of collateral in
an amount equal to 10 percent of its
capital and surplus (in addition to the
15 percent permitted under section
84(a)(1)).

(}) Loans to Student Loan Marketing

Association. 12 U.S.C. 84(c)(10) pro-
vides:

Loans or extensions of credit to the Stu-
dent Loan Marketing Association shall not

be subject to any limitation based on capital
and surpius.

8§ 32.7 Transitional rules.

(a) Loans or extensions of credit
which were in violation of 12 U.S.C. 84
prior to the relevant effective dates of
this part will be considered to remain
in violation of section 84 and subject
to actions under 12 U.S.C. 93 and 1818,
and other appropriate laws after those
dates until they are paid in full, re-
gardless of whether the loans or ex-
tensions of credit conform to the rules
established in this part. Renewals or
extensions of such loans or extensions
of credit will also be considered viola-
tions of law.

(b) A national bank which has out-
standing loans or extensions of credit
to a person in violation of section 84 as
of the relevant effective dates of this
part may make additional advances to
such person after those dates if the
additional advances are permitted
under this part. The additional ad-
vances, however, may not be used di-
rectly or indirectly to repay any out-
standing illegal loans or extensions of
credit.

(c) Loans or extensions of credit
which were in conformance with sec-
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tion 84 prior to the relevant effective
dates of this part but are not in con-
formance with the rules established in
this part will not be considered to be
violations of law during the existing
contract terms of such loans or exten-
sions of credit. Renewals or extensions
of such loans or extensions of credit
which are not in conformance with
the rules set forth in this part may be
made on or after the effective dates of
this part; however, all loans or exten-
sions of credit made under such renew-
als or extensions must conform with
the rules set forth in this part no later
than January 1, 1986.

(d) If a national bank, prior to the
relevant effective dates of this part,
entered into a legally binding commit-
ment to advance funds on or after
those dates, and such commitment was
in conformance with section 84, ad-
vances under such commitment may
be made notwithstanding the fact that
such advances are not in conformance
with this part. The bank must, howev-
er, demonstrate that the commitment
represents a legal obligation to fund,
either by a written agreement or
through file documentation. Advances
under renewals or extensions of such
commitments must conform to this
part if the renewal or extension of the
commitment is made on or after the
relevant effective dates of this part.

§ 328 Substitute lending limit for banks
with agricultural or oil and gas loans.

(a) Definitions. For purposes of this
section:

(1) “Agricultural loans” include
loans or extensions of credit secured
by farmland, loans to finance agricul-
tural production and other loans to
farmers reported in the bank’s Report
of Condition and Income (Call
Report). The following are examples
of such types of loans: for growing and
storing of crops, breeding and market-
ing of livestock, financing fisheries,
purchases of farm machinery and
equipment, maintenance and oper-
ations of the farm, and discounted
notes of farmers.

(2) “Ofil and gas loans” include loans
or extensions of credit to oil compa-
nies, petroleum refiners, and compa-
nies primarily engaged in the oil- and




" Comptroller of the Currency, Treasury

gas- related business, for example: op-
erating oil and gas field properties,
contract drilling, performing explora-
tion services on a contract basis, per-
forming oil and gas field services, man-
ufacturing or leasing of oil field ma-
chinery and equipment, pipeline trans-
portation of petroleum, natural gas
transmission or distribution, and in-
vesting in oil and gas royalties or
leases. :

(3) “Special category loan charge-
offs” mean agricultural or oil and gas
loans charged-off during the period
from January 1, 19868 through Decem-
ber 31, 1989, which have been or will
be reported in a special memorandum
item in the bank’s Call Report in ac-
cordance with the Comptroller of the
Currency’s capital forbearance policy.

(b) A national bank which has spe-
cial category loan charge-offs resulting
in a reduction in its unimpaired cap-
ital and unimpaired surplus since De-
cember 31, 1985, may substitute a
lending limit calculated under this sec-
tion for the general limitation provid-
ed at 12 U.S.C. 84(aX1), up to a maxi-
mum amount of 20 percent of unim-
paired capital and unimpaired surplus,
until January 1, 19986.

(c) The substitute lending limit in
paragraph (b) of this section is the
lesser of the following amounts:

(1) 15 percent of unimpaired capital
and unimpaired surplus on December
31, 1985; or

(2) 15 percent of the total of:

(1) The difference between the sum
of special category loan charge-offs
and the sum of recoveries on those
charge-offs; plus

(1) Unimpaired capital and unim-
paired surplus; or

(3) 20 percent of unimpaired capital
and unimpaired surplus.

{51 FR 39642, Oct. 30, 1986, as am
53 FR 2998, Feb. 3, 1988] ended at

INTERPRETATIONS

§32.101 Obligations of accommodation
parties.

The liability of a drawer, endorser,
or guarantor who does not receive any
of the proceeds, or the benefit of the
proceeds, of the loan or extension of
credit is not a loan or extension of
credit to such person for purposes of

§ 32.104

this part uniess one of the tests set
forth in 12 CFR 32.5(aX1) is satisfied.

§32.102. Sale of Federal funds.

(a) Definition. “Sale of Federal
funds” means, for purposes of this sec-
tion, any transaction among deposito-
ry insitutions involving the transfer of
immediately available funds resulting
from credits to deposit balances at
Federal Reserve banks or from credits
to new or existing deposit balances
due from a correspondent depository
institution.

(b) Sales of Federal funds with a ma-
turity of one business day or under a
continuing contract are not “loans and
extensions of credit” for purposes of
this part. However, sales of Federal
funds with a maturity of more than
one business day are subject to the
lending limits.

(c) A “continuing eontract” refers to
an agreement that remains in effect
for meore than one business day but
has no specified maturity and requires
no advance notice for termination.

§32.103 Purchase of securities subject to
repurchase agreement.

(a) The purchase of “Type I securi-
ties,” as defined in 12 CFR 1.3(c), sub-
ject to an agreement that the seller
will repurchase at the end of a stated
period is not a ‘loan or extension of
credit” far purposes of this part.

(b) The purchase of other types of
securities subject to an agreement
that the seller will repurchase at the
end of a stated period is regarded as a
loan from the purchasing bank to the
seller and not as an obligation of the
underlying obligor of the security.

§32.104 Purchase of third-party paper.

Where a bank purchases third-party
paper subject to an agreement that
the seller will repurchase the paper
upon default or at the end of a stated
period after defauit, the seller’s obliga-
tion to repurchase is subject to 12
U.S.C. 84 and is measured by the total
unpaid balance of the paper owned by
the bank less any applicable dealer re-
serves. Where the seller’s obligation to
repurchase is limited, the seller’s total
loans or extensions of credit, for the
purpose of 12 U.S.C. 84 are measured
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§ 32.105

by the total amount of paper the
seller may ultimately be obligated to
repurchase. Where no more than an
agreed percentage of the purchase
price is retained by the bank and cred-
ited to a reserve to be held as a form
of collateral security, but the bank hss
no direct or indirect recourse to the
seller, the loans or extensions of credit
do not constitute loans or extensions
of credit to the seller subject to the
limitations of section 84.

§32.105 Overdrafis.

Overdrafts, whether or not prear-
ranged, are “loans and extensions of
credit” for purposes of this part. This
rule does not apply to “intra-day” or
“daylight’” overdrafts.

§32.106 Loans charged off in whole or in
part.

The lending limits apply to all exist-
ing loans or extensions of credit to a
person by the bank, including loans or
extensions of credit which have been
charged off on the books of the bank
in whole or in part. Loans or exten-
sions of credit which have become un-
enforceable by reason of discharge in
bankruptcy or are no longer legally
enforceable for other reasons are not
“loans and extensions of credit” for
purposes of this part.

§32.107 Sale of loan participations.

(a) When a bank sells a participation
in a loan or extension of credit, includ-
ing the discount of a bank’s own ac-
ceptance, that portion of the loan that
is s0ld on a nonrecourse basis will not
be applied to the bank’s lending limits.
In order to remove a loan or extension
of credit from a bank’s lending limit, a
participation must result in a pro rata
sharing of credit risk proportionate to
-the respective interests of the originat-
ing and participating lenders. This is
so even where the participation agree-
ment provides that repayment must be
applied first to the shares sold. In that
case, the pro rata sharing may onliy be
accomplished if the agreement also
provides that, in case of a default or
comparable event defined in the agree-
ment, participants shall share in all
subsequent repayments and collec-
tions in proportion to the percentage
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of participation at the time of the oc-
currence of the event.

(b) The provisions of the above para-
graph apply to all “loans and exten-
sions of credit,” as defined in § 32.2(a)
of this part, including ‘“contractual
commitment(s) to advance funds,” as
defined in § 32.2(d) of this part.

§32.108 Interest or discount on loans.

The lending limits do not apply to
the portion of a loan or extension of
credit that represents accrued or dis-
counted interest.

§32.109 Loans to or guaranteed by gener-
al- obligations of a State or political
subdivision. :

(a) A loan or extension of credit to a
bank customer which is guaranteed or
fully secured by a “general obligation”
of any State or political subdivision
thereof, within the meaning of 12
CFR 1.3(g), is not considered an obli-
gation of the customer for purposes of
12 U.S.C. 84. The lending bank should
obtain the opinion of competent coun-
sel that the guarantee or collateral is a
valid and enforceable obligation of the
public body.

(b) A loan or extension of credit to a
State or political subdivision thereof is
not subject to any limitation based on
capital or surplus if the loan or exten-
sion of credit constitutes a ‘“‘general
obligation” of the State or political
subdivision within the meaning of 12
CFR 1.3(g). The lending bank should
obtain the opinion of competent coun-
sel that the loan or extension of credit
is a valid and enforceable obligation of
the borrower.

§ 32.110 Loans to industrial development
authorities.

A loan or extension of credit to an
industrual development authority or
similar public entity created for the
purpose of constructing and leasing a
plant facility, including a health care
facility, to an industrial occupant is
not a loan or extension of credit to the
authority for the purposes of 12 U.S.C.
84 if: (a) The bank relies on the credit
of the industrial occupant in making
the loan; (b) the authority’s liability
with respect to the loan is limited
solely to whatever interest. it has in
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the particular facility; (c) the authori-
ty’s interest is assigned to the bank as

. security for the loan or a promissory
note from the lessee to the bank pro-
vides a higher order of security than
the assignment of a lease; and (d) the
industrial occupant’s lease rentals are
assigned and paid directly to the bank.
A loan or extension of credit meeting
the above criteria will be deemed a
loan or extension of credit to the
lessee and will be combined with other
obligations of the lessee for purposes
of section 84.

8 32.111 Separate limitations for 12 U.S.C.
24 and 12 US.C. 84.

The lending limits prescribed by 12
US.C. 84 are separate and distinct
from the investment limits prescribed
by 12 U.S.C. 24. Accordingly, a nation-
al bank may make loans or extensions
of credit to one borrower up to the full
amount permitted by 12 U.S.C. 84 and
also hold eligible investment securities
of the same obligor up to the full
amount permitted by 12 U.S.C. 24. In

. order for a security to be an “invest-
ment security” it must be eligible for
investment by a national bank in ac-

cordance with the standards set forth
in12 CFR Part 1.
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