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Summary: The FIRREA of 1989

ingly.

requires thrift institutions to comply with the loans-to-one-borrower limits set
forth for national banks effective August 9, 1989. Management should take immediate steps to alert its lending
officers of these new restrictions and to set the institution’s lending policies and loan approval limits accord-

For Further Information Contact:

The Office of Thrift Supervision
(OTYS) for the District in which you
are located, or the Office of Supervi-
sion Policy of the OTS.

Thrift Bulletin 32

Lending Limits:

The Financial Institutions Reform,
Recovery, and Enforcement Act
(FIRREA) Title HI, Section 301,
amends the Home Owners’ Loan
Act of 1933 effective August 9, 1989.
Specifically, FIRREA provides that
Section 5200 of the Revised Statutes
shall apply to savings associations
in the same manner and to the same
extent as it applies to national
banks. Section 5200 of the Revised
Statutes is codified as 12 U.S.C. 84.
A copy of 12 US.C. 84 and the
implementing Office of Comptroller
(OCC) regulation with interpreta-
tions, as well as, a proposed amend-
ment are attached. While no deter-
mination has yet been made
concerning the status of the Comp-
troller’s regulations and interpreta-
tions, copies are attached to assist in
understandmg their current applica-
tion to national banks by the OCC.

The basic requirements are as fol-
lows:

1. Savings associations can lend up
to 15% of their unimpaired capi-

tal and unimpaired surplus to
one borrower for loans and
extensions of credit not fully
secured.

. In addition to this 15%, savings

associations can lend up to 10%
of their unimpaired capital and
unimpaired surplus to a bor-
rower, that has exhausted the ini-
tial 15% limit, for loans and
extensions of credit fully secured
by readily marketable collateral
having a market value, as deter-
mined by readily and continu-
ously available price quotations,
at least equal to the outstanding
loan balance.

. There are ten exceptions to the

15% and 10% limitations listed in
one and two above. Some excep-
tions provide no capital and sur-
plus limit and others provide a
different limit. A complete list of
these exceptions may ge found in
the attached Section 5200 of the
Revised Statutes (12 US.C. Sec-
tion 84).

. FIRREA also provides that a sav-

ings association may make loans-
to-one-borrower under one of the

following special exemptions:

a. A savings association may
lend to one borrower for any
urpose not to exceed
500,000; or

b. to develop domestic residen-
tial hecusing units, not to
exceed the lesser of
$30,000,000 or 30% of the sav-
ings association’s unimpaired
capital and unimpaired sur-
plus, provided:

i. the purchase price of each
single family home in the
development being financed
does not exceed $500,000;

ii. the savings association is
and continues to be in
compliance with the fully
phased-in capital stan-
dards proscribed under
FIRREA;

iii. loans made under this
exemption to all borrow-
ers, in aggregate, do not
exceed 150% of the sav-
ings association’s unim-
paired capital and unim-
paired surplus;

iv. the Director of the OTS
has authorized the associ-
ation to avail itself of the
higher limit; and

v. such loans shall comply
with all applicable loan-
to-value requirements.

5. A savings association’s loans-to-
one-borrower to finance the sale
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of REO may exceed the 15% and
10% limits, provided that it shall
not exceed 50% of the savings
association’s unimpaired capital
and unimpaired surplus.

6. The Director of OTS may impose
more stringent restrictions on a
savings association’s loans-to-
one-borrower if the Director
determines that such action is

to protect the safety
and soundness of the association.

In addition, FIRREA provides civil
money penalty authority for OTS
for violations of the law. The three
tiered system proscribes penalties in
amounts from $5,000 per day up to,
but not to exceed, the lesser of
$1,000,000 or 1% of the total assets
of the institution.

These rules however raise questions
arding applying national bank
ls;'tsasndarcl% &P ymgifts since the
definition of capital and cther differ-
ences need to be resolved. These
unresolved questions are presently
under review in the Office of Thrift
Supervision (OTS). In the meantime,
institutions should consult with
their legal counsel to resolve ques-
tions regarding the limits found in
12 U.S.C. 84 in this interim period.

ally Binding Commitments:

In the case of legally binding loan
commitments entered into prior to
August 9, 1989, the following guid-
ance is provided:

If a legally binding loan commit-
ment was entered into—but not
funded—prior to FIRREA’s enact-
ment, and the loan is funded post-
enactment, then the loan is subject
to the loans-to-one-borrower preex-
isting regulatory limitation under 12
C.F.R. 563.9-3, not the FIRREA limi-
tation. Several factual items must be
emphasized, however.

First, this conclusion assumes that
the loan commitment was legally
binding prior to FIRREA’s enact-
ment. It is incumbent upon the asso-
ciation to demonstrate that the com-
mitment represents a legally
binding commitment to fund (e.g.,
the OCC’s transition rules under 12
C.FR. Section 32.7 require either a
written agreement or other file doc-
umentation). Where doubts exist as
to the legally binding nature of the
commitment, supervisory personnel
may require a legal opinion of the
association’s counsel.

Acting Senior Deputy Director, Supervision/Operations

In general, loan commitments for
which the prospective borrower has
paid no fee to the thrift should be
reviewed closely to determine if a
binding commitment exists. Such
agreements typically contain broad
provisions permitting the lenders to
decline to fund on subjective
grounds that effectively render the
commitment unenforceable. In
absence of payment of such a fee,
the association must overcome the
strong presumption that the com-
mitment is not legally binding with
convincing evidence.

Finally, advances under renewals or
extensions of such pre-enactment
commitments must conform to the
new loans-to-one-borrower limita-
tions set forth under FIRREA if the
renewal or extension of the commit-
ment is made on or after FIRREA’s
date of enactment (August 9, 1989).
This position is consistent with the
OCC'’s transition rules (12 CF.R.
Section 32.7), a copy of which is
attached.

Attachments

—- Darrel W. Dochow
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Attachment | to TB 32

Section 5200 of the Revised Statutes
12 U.S.C. Section 84
Lending Limits
(Last Amended in 1983)




Appenalz-—=5ection §2C0 of the Revieed
Statutes (12U.5.C. Sec. 84}

Total ioans and sxtensions of credit.

(8) (1) The towl loans and extenuions of credit
by a national banking assocasuon 10 3 person out-
standing at one ume and not fully secured. a3 deter-
mined 10 & Manoer consistent with paragraph (2) of
this subsecuon. 0y collateral having a market vaiue
at least equai 1o the amount of the loan or extension
of erean shall not exceed 15 per centum of the un-
impaired capial and unumpaired surpius of the as-
socistion. .

(2) The towl losns and extenmons of credit by a
natonal banking A%OCIADOA 10 & person outsiand-
ing at one ume and fully secured by readily market.
able coliaterai having a market vaiue. as deterounad
byrdnbk“mmuﬂynmhhhmqm
tiona. 8t least equal 10 the amount of the funds out-

ing shall a0t exceed 10 per centum of the un-

- (B) For the purposes of this section——

(1) The tem “losns and extensions of credit™
shall include all direct or indirect advances of funds
10 & person made on the basw of sny obligatwod of

z
|
i
i

(4) Loans or extensions of credit secured by
bonds, notes. ceruficates of indebtedness. or Tres-
sury bills of the United States or by other such obli-
gauons fully guaranteed as 10 principal and interest
by the United States shall not be subject to any timi-
tanon based on captal and surpius.

(S) Loans or extensions of credit 10 or secured
by unconditonal takeout commitments or guaran-
tees of any deparument. agency, bureawu. board.
commspion, or establishment of the United States
or any corporsnon wholly owned directly or indi-
rectly by the United States shall not be subject t0
any himitauon based on capital and surpius.

Appendix 1

(6) Loans or extenmons of credit secured by s
scgregated depomit account 1n the lending bank shall
nOt be supject 10 ANy inutation based on capiial and
surpius. .

(7) Loans or extenmons of credit to any fnsn-
cial msnutuuon OF 10 Ay recaver, COUMTVRLOR, Su-

{8) (A) Loans and exiensions of "
from the discount of begotiabie or nonnegotiabis
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12 U.S.C. Part 32 .
National Bank Lending Limits
With Interpretations 32.101 through 32.111

From Code of Federal Regulations as of January 1, 1989
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cerning the indebtedness of these ex-
ecutive officers or principal sharehold-
ers. The disclosure in paragraph (aX1)
above may be based on information
compiled as the basis for reporting in
the Commercial Bank Report of Con-
dition and Income. The disclosure in
paragraph (3X2) sbove may be based
on information contained in the re-
ports referred to in § 31.6 of this part.

(¢c) A national bank shall maintain
records of any requests for informa-
tion under paragraph (a) of this sec-
tion, and records of the disposition of
such requests, for a period of two
years.

(d) The definitions of terms set
forth in Regulation O, 12 CFR 21§,
and made applicable thereby to Sub-
part B of that regulation, 12 CFR
215.20-215.23, apply for purposes of
this subpart, except that with respect
to disclosures required pursuant to
paragraph (aX1l) of §31.5, the term
“bank” shall mean a Federally-char-
tered “insured bank”, as that term is
used in 12 U.S.C. 1811.

8316 Reports by executive officers and
principal sharcholders.

Pursuant to 12 U.S.C. 197T2(IXGX1),
executive officers and principal share-
holders of banks are required annually
to report to the bank’s board of direc-
tors their indebtednesa, and the in-
debtedness of their related interests,
from correspondent banks of the insjd-
ers’ bank. This requirement is restated
in Regulation O, 12 CFR 215.22.

(48 FR 57268, Dec. 29, 1983, as amended at
49 FR 11825, Mar. 28, 1984)

PART 32—LENDING LIMITS

Sec.

32.1 Authority, purpose and scope.

332.2 Definitions.

32.3 Generl limitation.

32.4 Additional general limitation: loans
fully secured by readily marketable col-
lateral.

32.3 Combining loans to separate dborrow-
ers.

32.6 Exceptions to the lending limita.

32.7 Transitional rules.

32.8 Substitute lending limit for banks
with agricuitural or oil and gss loana.
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INTERPRETATIONS

az.xax Obligations of accommodation par-

os.

32.102 Sale of Pedenal funds.

32.103 Purchase of securities subject to re-
purchase agreement.

32.104 Purchase of third-party paper.

32.108 Overdrafts.

32.108 Loans charged off in whole or in

part.

32.107 Sale of loan participstions.

32.108 Interest or discount ob loans.

32.100 Loans to or guaranteed by general
obligations of & State or political subdi-

vision.
32.110 Loans to industrial development su-
thorities.

32.111 Separate limitations for 12 US.C. 2¢
and 12USC. 84.

aAw'r-o..x-rr: 12 US.C. 84 and 12 US.C.
93a.

Sounck 48 FR 13852, Apr. 13, 1983, uniess
otherwise noted.

§32.1 Authority, purpose and scope.

(a) Authority. This part is issued
pursuant to asuthority granted in 12
US.C. 1 et seq.; 12 US.C. 84 and 12
US.C. 932

(b) Purpose. R.8. 5200 (12 US.C. 84)
is intended to prevent one individual,
or a relatively small group, from bor-
rowing an unduly large amount of the
bank's funds. It is also intended to
safeguard the bank’'s depositors by
spreading the loans among a relatively
large number of persons engaged in
different lines of businesa.

(¢) Scope. This part applies to all
loans and extensions of credit made by
national banks and their domestic op-
erating subsidiaries. This part does not
apply to loans made by a national
bank to its affiliates (as that term is
defined in subsection (bX1) of section
23A of the Federal Reserve Act (12
U.8.C. 371c(bX1))), operating subsidi-
aries, and Edge Act or Agreement Cor-
poration subsidiaries.

(48 FR 15852, Apr. 12, 1983, as amended at
49 FR 11828, Mar. 28, 1984)

$322 Definitions.

For purposes of this part:

(a) “Loans and extensions of credit”
meana any direct or indirect advance
of funds (including obligations of
makers and endorsers arising from the
discounting of commercial paper) to a




person made on the basis of any obli-
gation of that person to repay the
funds, or repayable from specific prop-
erty pledged by or on behalf of a
person. “Loans and extensions of
credit” also includes a ‘“‘contractual
commitment to advance funds” as that
term is defined in this section.

(b) “Peraon” means an individual:
sole proprietorship; partnership; joint
venture; association; trust; estate; busi-
ness trust; corporation; not-for-profit
corporation; sovereign government or
agency, instrumentality, or political
subdivision thereof: or any similar
entity or organization.

(¢) “Unimpaired capital and unim-
paired surplus” is equivalent to the
term “capital and surplus” and has
the meaning set forth in 12 CFR
7.1100.

(d) “Contractual commitment to ad-
vance funds” means (1) an obligation
to make payments (directly or indil-
rectly) to a third party contingent
upon default by the bank's customer
in the performance of an obligation
under the terms of that customer's
contract with the third party or upon
some other stated condition. or (2) an
obligation to guarantee or stand as
surety for the benefit of a third party.
‘The term includes, but i3 not limited
to, standby letters of credit (as defined
in paragraph (e) of this section), guar-
antees, puts or other similar arrange-
ments. A binding, written commitment
to lend is a "‘contractual commitment
to advance funds” under this part if it
and all other outstanding loans (in-
cluding other binding commitments)
to the borrower are within the bank's
lending limit on the date of the com-
mitment. Thus, if such a commitment
and all other outstanding loans to a
borrower are within the bank’s lending
limit on the date of the commitment,
the bank may fund the commitment
without violating the lending limit
even {if its capital and, hence, its lend-
{ng limit should decline prior to the
actual advance of funds. On the other
hand, if a commitment and all other
outstanding loans to a borrower are
not within a bank’'s lending limit on
the date of the commitment. then the
commitment would not be deemed a
loan until funded and its legality
would be determined at that time, In

12 CFR Ch. | (1-1-89 Editien)

determining whether the issuance of &
commitment would cause a bank to
exceed its lending limit on the date of
the commitment, & bank may deduct
from the amount of the commitment
the aggregate amount of legally bind-
ing written loan participations in that
commitment by other financially re-
sponsible persons or institutions. The
definition also does not include com-
mercial letters of credit and aimilar in-
struments where the issuing bank ex-
pecta the beneficiary to draw upon the
{zsuer, which do not “guarantee’” pay-
ment of a money obligation, and
which do not provide for payment in
the event of default by the account
party.

(e) A “standby letter of credit” is
any letter of credit, or similar arrange-
ment, however named or described,
which represents an obligation to the
beneficiary on the part of the issuer
(1) to repay money borrowed by or ad-
vanced to or for the account of the ac-
count party, or (2) to make payment
on account of any indebtedness under-
taken by the account party, or (3) to
msake payment on account of any de-
fault by the account party in the per-
formance of an obligation.

(48 FR 15852, Apr. 12, 1983, as amended at
53 FR 23783, June 24, 1988; 53 FR 40731,
Oct. 18, 1983)

$323 General limitationa.
12 U.S.C. 84(aX1) provides:

The total loans and extensions of credit
by a national banking association to &
person outstanding at one time and not
fully secured. as determined in a manner
conaistent with parsgraph (2) of this subsec-
tion, by collateral having a market value st
least equal to the amount of the loan or ex-
tension of credit shall not exceed 18 per
centum of the unimpaired capital and unim-
paired surplus of the assoctation.

8 32.4 Additional general limitation: loans
fully secured by readily marketable
collateral.

(a) Law. 12 U.8.C. 84(aX2) provides:

The total loans and extensions of credit
by a national banking association to &
person outstanding at one time and fully se-
cured by readily marketable collateral
having a market value, as determined by re-
{table and continuoualy available price quo-
tations, At least equal to the amount of the
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funds outstanding shall not exceed 10 per
centum of the unimpaired capital and unim-.
paired surplus of the amociation. This limi-
tation shall be separste from and in sddi-
tion to the limitation contained in pare-
graph (1) of this subsection.

(b) Compliance with Section
84(aX2). Each loan or extension of
credit based on the foregoing limita-
tion shall be secured by readily mar-
ketable collateral having a current
market value of at least 100 percent of
the amount of the loan or extension of
credit at all times. “Current market
value” means the bid or closing price
listed for an item in a regularly pub-
lished listing or an electronic report-
ing service.

(¢) For purposes of this part, “read-
ily marketable collateral” means f{i-
nancial instruments and bullion which
are salable under ordinary circum-
stances with reasonable promptness at
2 fair market value determined by
quotations based on actual transac-
tions on an auction or a similarly
available daily bid and ask price
market. “Financial instruments” in-
clude stocks, notes, bonds, and deben-
tures traded on a national securities
exchange, “OTC margin stocks” (as
defined in Regulation U of the Federal
Reserve Board). commercial paper, ne-
gotiable certificates of deposit, bank-
ers’ acceptances, and shares in money

market and mutual funds of the type

which issue shares in which banks
may perfect a security interest.

(d) Each bank must institute ade-
quate procedures to ensure that the
collaterai value fully secures the out-
standing loan at all times.

(e) Financial instruments may be de-
nominated in foreign currencies which
are freely convertible to U.S. dollars.
1f collateral is denominated and pay-
able in a currency other than that of
the loan or extension of credit which
it secures, the bank's procedures must
require that the collateral be revalued
at least monthly, using appropriate
foreign exchange rates, in addition to
being repriced at current market
value.

(1) If collateral values fall below 100
percent of the outstanding loan, to the
extent that the loan is no longer in
conformance with this section and ex-
ceeds the general 13 percent limita-

§32s

tion, the loan must be brought into
conformance within five business days,
except where judicial proceedings, reg-
ulatory actions, or other extraordinary
occurrences prevent the bank from
taking action.

8328 Combining loans to separate bor-
rowers.

(aX1) Generul rule. Loans or exten-
sions of credit to one person will be at-
tributed to other persona, for purposes
of this part, when (i) the proceeds of
the loans or extensions of credit are to
be used for the direct benefit of the
other person or persons or (i) a
“common enterprise” is deemed to
exist between the persons.

{(2) “Common enierprise.”

(1) Whether two or more persons are
engaged in & “common enterprise’” will
depend upon s reslistic evaluation of
the facts and circumstances of particu-
lar transactions.

(1) Where the expected source of re-
payment for esch loan or extension of
credit is the same for each person, a
“common enterprise” will be deemed
to exist and the loans or extensions of
credit must be combined.

(iif) Where loans or extensiuns of
credit are made to persons who are re-
lated through common control, includ-
ing where one person s controlied by

amatham  oamenwm (LW ey vy - e

&Nolner person, & 'common ernter-
prise” will be deemed to exist if the
persons are engaged in interdependent
businesses or there is substantial fi.
nancial interdependence among them.
A "common enterprise’” will be deemed
to exist when 50 percent or more of
one person's gross receipts or gross ex-
penditures (on an annual basis) are de-
rived from transactions with one or
more persons related through common
control (as defined in paragraph
(aX2Xv) of this section). Gross re-
ceipta and expenditures include gross
revenues/expenses, intercompany
loans, dividends, capital contributions,
and similar receipts or payments.

(iv) A “common enterprise” will also
be deemed to exist when separste per-
sons borrow from a bank for the pur-
pose of acquiring a business enterprise
of which those persons will own more
than 30 percent of the voting securi-
ties.
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(v) For the purposes of paragraph
(aX2Xiil) of this section, “control”
shall be presumed to exist when:

(A) One or more persons acting in
concert directly or indirectly own, con-
trol, or have power to vote 25 percent
or more of any class of voting securi-
ties of another person. or

(B) One or more persons acting in
concert control, in any manner, the
election of a majority of the directors,
trustees, or other persons exercising
similar functions of another person; or

(C) Any other circumstances exist
which indicate that one or more per-
sons acting in concert directly or indi-
rectly exercise a controlling influence
over the management or policies of an-
other person.

(b) Loans to corporutions. (1) For
purposes of this paragraph, a corpors-
tion is a “subsidiary” of any person
which owns or beneficlally owns more
than 50 percent of the voting stock of
the corporation. Such ownership need
not be direct. Thus, if A owns more
than 50 percent of the voting stock of
Corporation X which, in turn, owns
more than 50 percent of the voting
stock of Corporation Y, Corporation Y
would be considered a subsidiary of
both A and of Corporation X.

(2) Loans or extensions of credit toa
person and its subsidiary or to subsidi-
aries of one person need not be com-
bined where the bank has determined
that the person and subsidiaries In-
volved are not engaged in a ‘‘common
enterprise” as that term is defined in
paragraph (a) of this section.

(3) Notwithstanding paragraph
(bX2) of this section, loans or exten-
sions of credit by a national bank to a
“corporate group” may not exceed 50
percent of the bank’s unimpaired cap-
ital and unimpaired surplus. This ag-
gregate limitation applies only to
loans made pursuant to sections 84
(aX1) and (aX3). A “corporate group”
includes a person and all of its subsidi-
aries.

(c) Loans to partnerships, joint ven-
tures, and casociations. (1) Loans or
extensions of credit to a partnership,
joint venture, or association shall, for
purposes of this part, be considered
loans or extensions of credit to each
member of such partnership, joint
venture, or association.

338
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(2) Loans or extensions of credit to
members of a partnership, joint ven-
ture, or association shall, for purpose
of this part, be attributed to the part-
nership, joint venture, or associstion
where one or more of the tests set
forth in paragraph (a) of this section
is satisfied with respect to one or more
such members. However, loans to
members of s partnership, joint ven-
ture, or association will not be attrib-
uted to other members of the partner-
ship, joint venture, or association
under this paragraph unless one or
more of the tests set forth in para-
graph (a) of this section is satisfied
with respect to such other members.
The tests set forth in paragraph (a) of
this section shall be deemed t0 be sat-
isfied when loans or extensions of
credit are made to members of a part-
nership, joint venture, or association
for the purpose of purchasing an in-
terest in such partnership, joint ven-
ture, or association.

(3) The rule set forth in paragraph
(cX1) of this subsection is not applica-
ble to limited partners in limited part-
nerships or to members of joint ven-
tures or associations if such partners
or members, by the terms of the part-
nership or membership agreement, are
not to be held liable for the debts or
actions of the partnership, joint ven-
ture, or association. However, the rules
set forth in paragraph (a) of this sec-
tion are applicable to such partners or
members.

(d) Loans lo foreign governments,
their agencies, and instrumentalities.
(1) Notwithstanding paragraphs (a),
(b), and (¢) of this section, loans or ex-
tensions of credit to foreign govern-
ments, their agencies, and instrumen-
talities will be combined with one an-
other under section 84 only if they fail
to meet either of the following tests at
the time the loan or extension of
credit is made:

(1) The borrower has resources or
revenue of its own sufficient over time
to service its debt obligations
(“means” test);

(if) The purpose of the loan or ex-
tension of credit is consistent with the
purposes of the borrower’s general
business (“purpose” test).

(2) In order to show that the
“means” and “purpose” tests have
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been satisfied, s bank shall, at & mini-
mum, assemble and retain in its files
the following items:

(1) A statement (accompanied by
supporting documentation) describing
the legal status and the degree of fl-
nancial and operational sutonomy of
the borrowing entity.

(11) Financial statements for the bor-
rowing entity for a minimum of three
years prior to the date the loan or ex-
tension of credit was made or for each
year less than three that the borrow-
ing entity has been in existence.

(ii1) Financial statements for each
year the loan or extension of credit is
outstanding.

(iv) The bank's szseszments of the
borrower’'s means of servicing the loan
or extension of credit, including specif-
ic reasons in support of that assess-
ment. The assessment shall include an
analysis of the borrower’s financial
history, ita present and projected eco-
nomic and {inancial performance, and
the significance of any financial sup-
port provided to the borrower by third
parties, including the borrower’s cen.
tral government. If the government's
support exceeds the borrower’s annual
revenues from other sources, it will be
presumed that the “means” test has
not been satisfied. No such presump-
tion will be made, however, because of
& guarantee by the central govern-
ment of the borrower’s debt.

(v) A loan agreement or other writ-
ten statement from the borrower
which clearly describes the purpose of
the loan or extension of credit. The
written representation will ordinarily
constitute sufficient evidence that the
“purpose” test has been asatisfied.
However, when, at the time the funds
are disbursed, the bank knows or has
reason o know of other information
suggesting that the borrower will use
the proceeds in a manner inconsistent
with the written representation, it
may not, without further inquiry,
accept the representation.

(Approved by the Office of
:ll;:. ,Bnd:n under control number 1887-

(48 PR 15882, Apr. 12, 1983, as amended at
48 FR 17328, June 14, 1083; 49 PR 11838,
Mar. 38, 1984)
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§32.6 Exceptions to the lending Limita.

(a) Discount of commercial or dusi-
ness

paper.
(1) Law. 12 UB.C. 84(cX1) provides

Loans or extensions of credit arising from
the discount of commercial or buainess
paper

sibject to any lmitation based on capital
and surpiua.

(2) This exception applies to negotia-
ble paper given in payment of the pur-
chase price of commodities in domestic
or export transactions purchased for
resale or to be used in connection with
the fabricstion of a product, or to be
used for any other business purpose
which may reasonably be expected to
provide funds for payment of the
paper. Loans or extensions of credit
arising from the discount of paper of
the kind described in this paragraph
must bear the full recourse endorse-
ment of the owner. However, loans or
extensions of credit arising from the
discount of such paper in export trans-
actions may be endorsed by such
owner without recourse or with limit-
ed recourse, or may be accompanied
by a separate agreement for limited
recourse; ptovided, that if transferred
without full recourse, the paper must
be supported by an assignment of ap-
propriate insurance covering the polit-
ical, credit, and transfer risks applica-
ble to the paper. Insurance provided
by the Export-Import Bank or the
Foreign Credit Insurance Association
is considered appropriate for this pur-
pose. Loans or extensions of credit
based on this exception are not sub-
Ject to any limitation.

(3) Since the reason for the unlimit-
ed credit under this exception is that
the paper arises from the sale of &
commodity which may reasonably be
expected to provide funds for payment
of the paper, fallure to pay either
principal or interest when due re-
moves the reason for unlimited credit.
Therefore, although the line of credit
to the maker or endorser should not
be classified as excessive by reason of
such default, the paper on which the
default has occurred must thereafter
be taken into consideration in deter-
mining whether additional loans or ex-
tensions of credit may be made within
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the limits of 12 U.S.C. 84. The same
principles of disqualification from the
exception spplies to any renewal or
extension of either the entire loan or
an installment thereof.

(b) Bankers’ acceptances. (1) Law. 12
U.8.C. 84(cX2) provides:

The purchase of bankers' scceptances of

Cid SVOINGL VY A BLAL MDWTW Wy PE————
shall not be subject to any limitation based
on capital and surplus.

(2) This exception permits the pur-
chase by a national bank without limi-
tation of bankers’ acceptances created
by other banks, provided that such sc-
ceptances are of the kind described in
12 US.C. 372 and 373 (eligible accept-
ances). Acceptances other than those
described in sections 372 and 373 must
be included within the purchasing
bank.w' lending limit to each acceptor

(3) The lUmits under which a nation-
al bank may itaelf accept drafta eligi-
ble for rediscount are contained in sec-
tions 372 and 373. These limits are dis-
tinct from the limits under section 84.
Acceptances by a national bank ot::lxl-
do not meet the requirements for dis-
count with a Federal Reserve bank,
are subject to the limitations of sec-
tion 84.

(4) During any period within which
s national bank holds its own accept-
ances, eligible or ineligible, having
given value therefor, the amount given
is considered, for purposes of this part,
to be a loan or extension of credit to
the customer for whom the acceptance
was made and is subject to the lending
limits. To the extent that a loan or ex-
tension of credit created by discount-
ing the acceptance is covered by a
bona fide participation agreement. the
discounting bank need only consider
that portion of the discounted accept-
ance which it retains as being subject
to the limitations of section 84.

(c) Loans secured by dills af lading
or warehouse receipts covering readtly
marketadle staples. (1) Law. 13 US.C.
84(¢cX3) provides:

Loans and extensions of credit secured by
bills of lading, warehouss receipts, or simi-
lar documents tranaferring or securing title
to readily marketable staples shall be sub-
ject to s limitation of 38 per centum of cap-
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ital and surplus in addition to the general
limitations if the markst value of the sta-

per cent permitted by section 84(aX1)
and in addition to the 10 per cent per-
mitted by section 84(aX2), provided
the collateral requirements of section
84(a)X2) are met.

(3) A readily marketable staple
means an article of commerce, agricul-
ture, or industry of such uses as to
make it the subject of dealings in »
ready market with sufficiently fre-
quent price quotations as to make (1)
the price easily and definitely ascer-
tainable, and (i) the stapie itself easy
to realize upon sale at any time at a
price which would not involve any con-
siderable sacrifice from the amount at
which it is valued as collateral. Staples
eligible for this exception must be
nonperishable, may be refrigerated or
frozen, and must be fully covered by
insurance when such insurance is cus-
tomary. This exception is intended to
apply primarily to basic commodities,
such as wheat and other grains,
cotton, wool, and basic metals such as
tin, copper, lead, and the like. Wheth-
er a commodity is readily marketable
depends upon existing conditions and
it is poasible that a commodity that
qualifies at one time may cease to
qualify at a later date. Fabricated
commodities which do not constitute
standardized interchangeable units
and do not possess uniformly broad
marketability do not qualify as readily
marketable collateral.

(4) Commodities sometimes fail to
qualify as nonperishable because of
the manner in which they are handled
or stored during the life of the loan or
extension of credit. Accordingly, the
question as to whether a staple is non-
perishable must be determined on &
case-by-case basis.
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(3) This exception is applicable to a
loan or extension of credit arising
from s single transaction or secured by
the same staples for (1) not more than
10 months if secured by nonperishable
stapless and (ii) not more than six
months if secured by refrigerated or
frozen staples.

(8) The important characteristic of
warehouse receipts, order bills of
lading, or other similar documents is
that the holder of such documents has
control of the commodity and can
obtain immediate posseasion. (Howev-

ments under state law, for the disposal
of the collateral will not affect the eli-
gibility of instruments for this excep-
tion.) Only documents with these
characteristics are eligible security for
loans under this exception. In the
event of default on a loan secured by
such documents, the bank must be in a
position to sell the underlying com-
modity and promptly transfer title
and possession to the purchaser, thus
being able to protect itself without ex-
tended litigation. Generally, docu-
ments qualifying as “documents of
title” under the Uniform Commercial
Code are “similar documeats” qualify-.
ing for this exception.

(7) Fleld warehouse receipts are an
acceptable form of collateral when
they are issued by a duly bonded and
licensed grain elevator or warehouse
having exclusive possession and con-
trol of the commodities even though
the grain elevator or warehouse is
maintained on the commodity owner's
premise.

(8) Warehouse receipts issued by the
borrower-owner which is a grain eleva-
tor or warehouse company, duly-
bonded and licensed and regularly in-
spected by state or federal authorities,
may be considered eligible collateral
under this exception only when the re-
ceipts are registered with an independ-
ent registrar whose consent is required
before the commodities can be with-
drawn from the warehouse.

(d) Loans secured by U.S. obdligs-
muom. (1) Law. 12 U.8.C. 84(cX4) pro-

Loans or extensions of credit secured by

bonds, notes, certificates of indebtedness, or
Treasury bills of the United States or by

§32.6

other such obligations fully guaranteed as
to principal and interest by the United
States shall not be subject to any limitation
based on capital and surplua.

(2) This exception applies only to
the extent that loans or extensions of
credit are fully secured by the current
market value of obligations of the
United States or guaranteed by the
United States.

(3) If the market value of the collat-
eral declines to the extent that the
loan is no longer in conformance with-
this exception and exceeds the general
15 per cent limitation, the loan must
be brought into conformance within
five business days.

(e) Loans to or guaranteed by a fed-
eral agency. (1) Law. 12 U.S.C. 84(cX8)
provides:

Loans or extensions of credit to or secured
by unconditional takeout commitments or
guarantess of any department., agency,
bureau, board, commisgion, or establish-
ment of the United States or any corpors-
tion wholly owned directly or indirectly by
the United States shall not be subject to
any limitation based on capital and surplus.

(2) This exception may apply to only
that portion of a loan or extension of
credit that is covered by a federal
guarantee or commitment.

(3) For purposes of this exception,
the commitment or guarantee must be
payable in cash or its equivalent
within sixty days after demand for
payment is made.

(4) A guarantee or commitment is
unconditional if the protection afford-
ed the bank {3 not substantially dimin-
ished or impaired {n the case of loss
resulting from factors beyond the
bank's control. Protection against loss
is not materially diminished or im-
paired by procedural requirements,
such a3 an agreement to take over
only in the event of default, including
default over a specific period of time, a
requirement that notification of de-
fault be given within a specific period
after its occurrence, or & requirement
of good faith on the part of the bank.

() Loans secured by segrepated de-
posit accounts. (1) Lavw. 12 US.C.
84(cX6) provides: :

Loans or extensions of credit secured by 8
segregated deposit account in the lending
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bank shall not be subject to any limitation to provide assistance to another finan-
based on capital and surplus. cial institution.

bank ensure (3) For purposes of this paragraph
u::l:;r?:m ::tm perm.g: (g), “financial institution” means a
the deposit, including the assignment commercial bank, savings bank, trust
of a specifically identified deposit and 3"”"{' savings and loan associstion,
l.sn". actions req i (h) Discount of installment conm-
(3) Deposit accounts which may Jumer paper. (1) Law. 12 USC.
qualify for this exception include de- 84(cX8) provides:

posits in any form generally recog-  (4) Loans and extensions of credit arising
nized as deposgits. In the case of & de-  from the discount of negotiable or nonnego-
posit eligible for withdrawal prior t0 tiable instaliment consumer paper which
the maturity of the secured loan, the carries & full recourse endorsement Or un-
bank must establish internal proce- :owuogmmzx&mm‘g:
ghu:u 'm‘t:’;.“n prevent the release of mw.m mmm m&o 28

(4) A deposit, which is denominated Do man e oo oA Mo aenis v
and payable i{n a currency other than {orth in subsection (aX2).
that of the loan or extension of credit (B) If the bank’s files or the knowledge of
which it secures may be eligible for its officers of the financial condition of each
this exception if it is freely convertible maker of such consumer paper is reasonably
to U.S. dollarz. The deposit must be re- sdequate, and an officer of the
valued st least monthly, using appro- Dated ‘:’t :::‘ purpose by '-bl: board of 4l
priste foreign :xcmnu nnt:g 3 rectors bank “‘D tifles tng
ensure that the loan or extension sponsi maker
credit remains fully secured. This ex- .@w“m 3
ception applies to only that portion of upon any
the loan or extension of credit that {3 ment or guarantee by the tranaferor, the
eoveredbythevg.dowmueotthe Mm:ﬂmhmolgn:;‘um‘:hmﬂu
extensions credit maker
ﬁ:”"m" ﬁﬁ."g m:o mn"m':l“'emo: ::: shall be the sole applicable loan limitations.
loan is in nonconformance with this (2) This exception aliows a national
exception and exceeds the general 18 pank to discount negotiable or nonne-

per cent limitation, the loan must be gotiable instaliment consumer paper
brought into conformance within five of one person in an amount equal to

business days, except where judicial 10 percent of its capital and surplus
proceedings, regulatory u:tlonl. 01' (in addition to the 15 percent permit-
other e occurrences ted by section 84(aX1)) if the paper
vent the bank from taking such uctlon. carries a full recourse endorsement or
This exception {s not authority for na- unconditional guarantee by the seller
tional banks to take deposits denomi- transferring such paper. The uncondi-
nated in foreign currencies. tional guarantee may be in the form
(8) Loans to financial institutions of a repurchase agreement or s seps-
with the approval of the Comptiroller. rate gusrantee agreement. A condition
(1) Law. 12 US.C. 84(cXT) providea: reasonsbly within the power of the
bank to perform, such as the reposses-
uLC3e o Sxtensione of rodl Lo any fIok=  yion of collaseral, will ot be conaid
tor, superintendent of banks, or other agent ered to make conditional an otherwise
in charge of the business and property of unconditional agreement.
such financial institution, when such loans (3) For purposes of this paragraph
or extensions of credit are approved by the (h), “consumer” means the user of any
W“mwmm“ products, commodities, goods, or serv-
"‘Mw_‘" tation based oo capital ..y whether leased or purchased, and
) does not include any person who pur-
(2) This exception is intended to chases products or commodities for
apply only in emergency situations the purpose of resale or for fabrication
where a national bank is called upon (nto goods for sale.
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(4) Por purposes of this paragraph
paper’ includes paper
relating to automobiles, mobile homes,
residences, office equipment, house-
hold items, tuition fees, insurance pre-
mium fees, and similar consumer
items. Also included is paper covering
the lease (where the bank is not the
owner or lessor) or purchase of equip-
ment for use in manufacturing, farm-
ing, construction, or excavation.

(8) Under certain circumstances, in-
stallment consumer paper which oth-
erwise meets the requirements of this
exception will be considered a loan or
extension of credit to the maker of the
paper rather than the seller of the
paper. Specifically, where ({) through
the bank’s files it has been determined
that the financial condition of each
maker i3 reasonably adequate Lo repay
the loan or extension of credit, and (if)
an officer designated by the bank’s
Chairman or Chief Executive Officer
pursuant to authorization by the
Board of Directors certifies in writing
that the bank is relying primarily
upon the maker to repay the loan or
extension of credit, the loan or exten-
tion of credit is subject only to the
lending i'mits of the maker of the
paper. Where paper is purchased in
substantial quantities, the records,
evaluation, and certification may be in
such form as is appropriate for the
class and quantity of paper involved.

(1) Loans secured by livestock or
dairy cattle—(1) Loans secured by
livestock (1) Law. 12 U.S.C. 84(cXIXA)
provides

Loans and extensions of credit secured by
shipping documents or instruments trans-
ferring or securing title covering livestock or
sgiving s lien or livestock when the market
valus of the livestock securing the obligs-

is not at any time leas than 118 per
tum of the face ameunt of the note cov-

(i1) This exception allows s national
bank to make loans or extensions of
credit to one person in an amount
equal to 10 percent of its capital and
surplus (in addition to the 15 percent
permitted by section 84(aX1)), If the
loans or extensions of credit are se-

“ cured by livestock having s market
' 34
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value at least equal to 118 percent of
the outstanding balance at all

montha, or more frequently as deemed
prudent.

(1ii) Under the laws of certain states,
a persons furnishing pasturage under
a grazing contract may have a lien on
the livestock for the amount due for
pasturage. If the lien which is based
on pasturage furnished by the lienor
prior to the making of the loan (A) is
assigned to the bank by a recordable
instrument and (B) is protected
against being defeated by some other
lien or claim, by payment to a person
other than the bank, or otherwise, it
would qualify under this exception
provided the amount of such perfected
lien is at least equal to the amount of
the loan and the value of the livestock
is at no time less than 115 percent of
the loan. Where the amount due
under the grazing contract is depend-
ent upon future performance thereun-
der, the resulting lien has merely pro-
spective value and does not meet the
requirements of the exception.

(2) Loans secured by dairy cattle. (1)
Law. 12 U.8.C. 84(cX9XB) provides:

Loans and extensions of credit which arise

and
being s0ld, shall be subject under this seo-

wi
ts set forth In subsection (aX32), to o
tation of 28 per ocentum of such capital
surplus. .

(i) This exception allows a national
bank to discount paper of one person

ital and surplus (in addition to the 18
3
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percent permitted by section 84(aX1)).
The discounted paper muat carry the
full recourse endorsement or uncondi-
tional guarantee of the seller and the
dairy cattle must secure the debt.
Liens on the cattle may be in any form
which allows the bank to maintain a
perfected security interest in the
cattle under applicable state law.

(3) The exception for loans and ex-
tensions of credit secured by livestock
is separate and apart from the excep-
tion for loans and extensions of credit
created by the discount of paper for
the purchase of dairy cattle. There-
fore, a national bank may make loans
or extensions of credit to one person
secured by each type of collateral in
an amount equal to 10 percent of its
capital and surplus (in addition to the
13 percent permitted under section
84aX1)).

(§) Loans to Student Loan Marketing
Association. 12 US.C. 84(cX10) pro-

Loans or extensions of credit to the Stu-
dent Loan Marksting Amociation shall not
be subject Lo any limitation based on capital
and surplua

§32.7 Transitionsl rules.

(a) Loans or extensions of credit
which were in violation of 12 U.S.C. 84
prior to the relevant effective dates of
this part will be considered to remain
in violation of section 84 and subject
to actions under 13 U.S.C. 93 and 1818,
and other appropriate laws after those
datea until they are paid in full. re-
gardlesa of whether the loans or ex-
tensions of credit conform to the rules
established in this part. Renewals or
extensions of such loans or extensions
of credit will also be considered viola-
tions of law.

(b) A national bank which has out-
standing loans or extensions of credit
to a person in violation of section 84 as
of the relevant effective dates of this
part may make additional advances to
such person after those dates if the
sdditional advances are permitted
under this, part. The additional ad.
vances, however, may not be used di.
rectly or indirectly to repay any out-
standing {llegal loans or extensions of
credit.

(¢) Loans or extenaions of credit
which were in conformance with sec-

er, demonstrate that the commitment
represents a legal obligation to fund,
either by s written agreement or
through file documentation. Advances
under renewals or extensions of such
commitments must conform to this
part if the renewal or extension of the
commitment is made on or after the
relevant effective dates of this part,

§328 Substitute lending limit for banks
with agricultural or oil and gus loans.

(8) Definitions. For purposes of this
section:

(1) “Agricultural loans” include
loans or extensions of credit secured

farmers reported in the bank’s Report
of Condition and Income (Call
Report). The following are examples
of such types of loans: for growing and

equipment, maintenance and oper-
stions of the farm, and discounted
notes of farmers.

(2) “Ofl and gas loans” include loans
or extensaions of credit to oll compe-
nies, petroieum refiners. and compa-
nies primarily engaged in the oil- and
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gas- related business, for example: op-
erating oil and gas fleld properties,
contract drilling, performing explora-
tion services on a contract basis, per-
forming oil and gas field services, man-
ufacturing or leasing of oil field ma-
chinery and equipment, pipeline trans-
portation of petroleum, natural gas
transmission or distribution, and in-
vesting in ofl and gas royalties or
leases.

(3) “Special category loan charge-
offs” mean agricultural or oil and gas
joans charged-off during the period
from January 1, 198€ through Decem-
ber 31, 1989, which have been or will
be reported in s special memorandum
item in the bank’s Call Report in ac-
cordance with the Comptroller of the
Currency’s capital forbearance policy.

(b) A national bank which has spe-
clal category loan charge-offs resuiting
in & reduction in its unimpaired cap-
jtal and unimpaired surplus since De-
cember 31, 1985, may substitute s
lending limit calculated under this sec-
tion for the general limitation provid-
ed at 12 US.C. 84(aX1), up to a maxi-
mum amount of 20 percent of unim-
paired capital and unimpaired surplus,
until January 1, 1998.

(¢) The substitute lepding limit in
paragraph (b) of this section ia the
lesser of the following amounts:

(1) 15 percent of unimpaired capital
and unimpaired surplus on December
31, 1988; or

(2) 15 percent of the total of:

(1) The difference between the sum
of special category loan charge-offs
and the sum of recoveries on those
charge-offs; plus

(i) Unimpaired capital and unim-
paired surplus; or

(3) 20 percent of unimpaired capital
and unimpaired surpius.

(51 FR 39842, Oct. 30, 1986, as amended at
83 FR 2094, Feb. 3, 1989)

INTERPRETATIONS
32101 Obligations of sccommodation
parties.

The liability of a drawer, endorser.
or guarantor who does not receive any
of the proceeds, or the benefit of the
proceeds, of the loan or extension of
credit is not a loan or extension of
credit to such person for purposes of

§32104

this part unless one of the testas set
forth in 12 CFR 32.5(aX1) is satistied.

§32.102 Sale of Pederal funds.

(a) Definition. “Sale of Federal
funds” means, for purposes of this sec-
tion, any transaction among deposito-
ry insitutions involving the transfer of
immediately available funds resulting
from credits to deposit balances at
Federal Reserve banks or from credits
t0 new or existing deposit balances
due from a correspondent depository
institution.

(b) Sales of Federal funds with s ma-
turity of one dbusiness day or under a
continuing contract are not “loans and
extensions of credit” for purposes of
this part. However, sales of Federal
funds with a maturity of more than
one business day are subject to the
lending limits.

(¢) A "continuing eontract” refers to
AN agreement that remains in effect
for more than one business day but
has no specified maturity and requires
no advance notice for termination.

§32.108 Purchase of securities subject
repurchase agreement.

(a) The purchase of “Type 1 securi-
ties,” as defined in 12 CFR 1.Xc¢c), sub-
ject to an agreement that the seller
will repurchase at the end of a stated
period is not a “loan or extension of
credit” far purposes of this part.

(b) The purchase of other types of
securities subject to an agreement
that the seller will repurchase at the
end of a stated period is regarded as a
loan from the purchasing bank to the
seller and not as an obligation of the
underlying obligor of the security.

$32.104 Purchase of third-party paper.

Where a bank purchases third-party
paper subject to an agreement that
the seller will repurchase the paper
upon default or at the end of a stated
period after defauit, the seller’s obliga-
tion to repurchase is subject to 12
U.8.C. 84 and is measured by the total
unpaid balance of the paper owned by
the bank less any applicable dealer re-
serves. Where the seller’s obligation to
repurchase is limited, the seller's total
loans or extensions of credit. for the
purpose of 12 U.8.C. 84 are measured
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by the total amount of paper the
seller may ultimately be obligated to
repurchase. Where no more than an
sgreed percentage of the purchase
price is retained by the bank and cred-
ited to a reserve to be held as s form
of collateral security, but the bank has
no direct or indirect recourse to the
seller, the loans or extensions of credit
do not constitute loans or extensions
of credit to the seller subject to the
limitations of section 84.

§32.108 Overdrafts.

Overdrafts, whether or not prear-
ranged, are “loans and extensions of
credit” for purposes of this part. This
rule does not apply to “intra-day” or
“daylight” overdrafts.

$3210¢ Loans charged off in whole or in
part.

The lending limits spply to all exist-
ing loans or extensions of credit to a
person by the bank, including loana or
extensions of credit which have been
charged off on the books of the bank
in whole or in part. Loans or exten-
sions of credit which have become un-
enforceable by reason of discharge in
bankruptcy or are no longer legally
enforceable for other reasons are not
loans and extensions of credit” for
purpaoses of this part.

$32.167 Sale of loan participations.

(a) When a bank sells a participation
in a loan or extension of credit, includ-
ing the discount of a bank's own ac-
ceptance, that portion of the loan that
is sold on a nonrecourse basis will not
be applied to the bank’s lending limits.
In order to remove & loan or extension
of credit from a bank’s lending limit, &
participation must result in s pro rata
sharing of credit risk proportionate to
the respective interests of the originat-
ing and participating lenders. This is
20 even where the participation agree-
ment provides that repayment must be
applied first to the shares sold. In that
case, the pro rata sharing may only be
sccomplished if the agreement also
provides that, in case of a default or
comparable event defined in the agree-
ment, participants shall share in all
subsequent repayments and colleer
tions in proportion to0 the percentage
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of participation at the time of the oc-
currence of the event.

(b) The provisions of the above para-
graph apply to all “loans and exten-
sions of credit,” as defined in § 33.2(a)
of this part, including “contractual
commitment(s) to advance funda,” as
defined in § 32.2(d) of this part.

§32.108 Interest or discount oa loana.

The lending limits do not apply to
the portion of a loan or extension of
credit that represents accrued or dis-
counted interest.

932,109 Loans to or guarantesd by gener-
al obligations of a State or political
subdivision. )

(a) A loan or extension of credit to a
bank customer which is guaranteed or
fully secured by a “general obligation”
of any State or political subdivision
thereof, within the meaning of 12
CFR 1.3(g), is not considered an obli.
gation of the customer for purposes of
12 U.8.C. 84. The lending bank should
obtain the opinion of competent coun-
sel that the guarantee or collateral is a
valid and enforceable obligation of the
public body.

(b) A loan or extension of credit to a
State or political subdivision thereof is
not subject to any limitation based on
capital or surplus if the loan or exten-
sion of credit constitutes a ‘“‘general
obligation” of the State or political
subdivision within the meaning of 12
CFR 1.3(g). The lending bank should
obtain the opinion of competent coun-
sel that the loan or extension of credit
is a valid and enforceable obligation of
the borrower,

§32.11¢0 Losns te industrial development
authorities.

A loan or extension of credit to an
industrual development authority or
similar public entity created for the

facility, to an industrial occupant is
not a loan or extension of credit to the
authority for the purposes of 12 U.8.C.
84 if: (a) The bank reliea on the credit
of the industrial occupant in making
the loan: (D) the authority’s liability
with respect to the loan is limited
solely to whatever interest it has in

A ema——
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the particular facility; (¢) the authori-
ty’s interest is assigned to the bank as
security for the loan or

note from the lessee to the bank
vides a higher order of security

A loan or extension of credit meeting
the above criteria will be deemed a
loan or extension of credit to the
lessee and will be combined with other
obligations of the lessee for purposes
of section 84.

$32.111 Separate limiations for 13 US.C.
24and 12USC 84

The lending limits prescribed by 12
U8.C. 84 are separate and distinct
from the investment limita prescribed
by 12 U.S.C. 24. Accordingly, a nation-
al bank may make loans or extensions
of credit to one borrower up to the full
amount permitted by 12 U.S.C. 84 and
also hold eligible investment securities
of the same obligor up to the full
amount permitted by 12 US.C. 24. In
order for a security to be an “invest-
ment security” it must be eligible for
investment by a national bank in ac-
cordance with the standards set forth
in 13 CFR Part 1.

PART 33—DISPOSITION OF UN-
CLAIMED PROPERTY RECOVERED
FROM CLOSED NATIONAL BANKS

8ec.

33.1 Authority.
33.2 Purpose.
33.3 Definitions.

33.4 General requirements and procedures
for filing claims,

33.6 Disposition of remaining property.
33.7 Liability of the Otfice.
AcTRoArTY: 13 UA.C. 218,
Sounck 48 PR 30007, June 29, 1983, unles
otherwise noted.

#1331 Autherity.

The Office of the Comptroller of the

issues this part pursuant to

the authority of section 408 of the

Garn-8t Germain Depository Institu-

tions Act of 1082 (Pub. L. 97-320)
(“Act”), 12 U8.C. 318.
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$332 Purpose.

The purpose of this part is to estab-
lish procedures to govern the disposi-
tion of unclaimed property in the pos-
session or custody of the Office that
was recovered from insolvent national
banks and banks in the District of Co-
Jumbia closed before and during the
1930’s. Information regarding the
flling and processing of claims and the
disposition of property is included.

$333 Definitions.

For purposes of this part, the term:

“Bank” means a national banking
associstion or & bank located in the
District of Columbias subject to the su-
pervision of the Office that was closed
before or during the 1930's and from
which unclaimed property was recov-
ered by a receiver and delivered into
the possession or custody of the
Office. :

“Bank customer” means the person
or entity who appears from the
recarda of the receivers appointed by
the Office to be the last known owner
of the unclaimed property or in whose
name the property was held by the
bank.

“Claim" means a written assertion of
lawful entitlement to, or custody or
possession of, unclaimed property that
is filed in accordance with require-
ments established by the Office.

“Claimant” means any person or
entity, including a state under its ap-
plicable statutory law, asserting a de-
monstrable legal interest in title to, or
custody or possession of, unclaimed
property.

“Office” means the Office of the
Comptroller of the Currency.

“Unclaimed property” means any
document, article, item, asset, other
property, or the proceeds thereof, re-
covered from & safe deposit box or
other safekeeping arrangement with a
bank that is in the possession, custody,
or control of the Office in its capacity
83 successor to a receiver of the bank.

334 General requirements and proce-
dures for filing claima.

(a) QGeneral requirements. Any
person, including an entity or a state,
that may have a legal interest in title
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chapter; and § 70.7 (a) through (f), § 70.8,
and $§70.32, 70.42, 70.51 to 70.58,
inclusive, §§ 70.80 to 70.62, inclusive,
and § 70.7 of Part 70 of this chapter; and
to the provisions of Parts 19, 20 and 71
and Subpart B of Pert 34 of this chapter.
In addition, any person engaging in
activities in non-Agreement States or in
offshore waters under the general
licenses provided in this section:

Dated at Rockville, MD, this 12th day of
July. 1988,

For the Nuclear Regulatory Commission.
Samuel J. Chilk, )
Secretary of the Commission.

(FR Doc. 89-16792 Filed 7-17~80: 8:45 am]
BILLING CODE 7300-9%-20 .

DEPARTMENT OF THE TREASURY
. Comptrolier of the Currency -

12 CFR Part 32

[Docket No. 89-7)

Nationsl Bank Lending Limits

AGENCY: Office of the Comptroller of the
Currency.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of the Comptrolier
of the Currency (the “OCC™) is
proposing to amend a temporary rule
(the “Temporary Rule™), which revised
the OCC's regulation concerning
national bank lending limits with
respect to the treatment of loan
commitments. In issuing the Temporary
Rule, the OCC emphasized in the
preamble that it would provide relief for
national banks that have experienced a
decline in their capital, and hence, in
their lending limits, after entering into
loan commitments. Nonetheless, the
substantive provisions of the Temporary
Rule were applicable to a// national
banks.

In response to comments received
which objected to the impact of the
Temporary Rule on banks that have not
experienced a capital decline, the OCC
is proposing to amend the Temporary
Rule. This amendment is intended to
revise and clarify the effect of the rule
on the loan commitments of national
banks that have not experienced a
decline in capital, by restoring some
flexibility to banks in managing their
loan commitments relative to their
lending limits.

Although the Temporary Rule was
effective when it was published, on June
24, 1988, this amendment proposes s
modified transition period. As part of
this transition period, the OCC proposes
not to take administrative action to

enforce the Temporary Rule against
banks until the effective date of & final
rule. However, this amendment does not
propose any change to the effective date
of the Temporary Rule or to the
retroactive validation of loan
commitments made prior to the effective
date of the Temporary Rule, that were
within a bank’s lending limit when
made. During this modified transition
period, the OCC expects all national
banks to become familiar with the
Temparary Rule and its revisions and to
amepd their lending practices as
necessary.

oATE Comments must be received by
September 18, 1989.

ADDRESSES: Comments should be
directed to: Docket No. 80-7,
Communications Division, Fifth Floor,
Office of the Comptruller of the
Currency, 490 L'Enfant Plaza East, SW.,
Washington, DC 20218; Attn: Jackie
England. Comments will be available for
public inspection and photocopying at
the same location.

FOR FURTHER INFORMATION CONTACT:
Ellen C. Starr or Deborah Katz,
Attarneys, Legal Advisory Services
Division, (202) 447-1880; or Jon A. Nagy
or William C. Kerr, National Bank
Examiners, Supervision Policy/Research
Division (202) 447~-1164.
SUPPLEMENTARY INFORMATION

Drafting Information

The principal drafters of this
document were Ellen C. Starr, Attorney,
Legal Advisory Services Division, and
William C. Kerr, National Bank
Examiner, Supervision Policy/Research
Division.

Background

National banks are subject to a
statutory limitation on the “total loans
and extensions of credit** *toa
person outstanding at one time."” 12
U.S.C. section 84. Section 84 defines
“loans and extensiona of credit” as
including “all direct or indirect
advances of funds to a person made on
the basis of any obligation of that
person to repay the funds or repayable
from specific property pledged by or on
behalf of the person * * *.* 12 US.C.
section 84(b)(1). In addition, the term
“loans and extensions of credit"
includes, “to the extent specified by the
Comptroller of the Currency,* * * any
liability of a national banking
association to advance funds to or on
behalf of & person pursuant to a
contractual commitment.” /d,

Exercising the suthority of section
84(b)(1). and the more general regulatory
suthority provided at 12 U.S.C. section
84(d)(1), the OCC issued a regulation on

national bank lending limits, See 12 CFR
Part 32 (1068). At Part 32, the OCC .
generally restated the statutory
definition of “loans and extensions of
credit,” and included within that
definition a *'contractual commitment to
advance funds.” See 12 CFR 32.2(a). A
“contractual commitment lo advance
funds” was separately defined, and
excluded “undisbursed loan funds and
loan commitments not yet drawn upon”
which were not otherwise the equivalent
of a contractual commitment to sdvance
funds as defined in the regulation. /d. at
§ 32.2(d). Thus, prior to the Temporary
Rule, a loan commitment that was not
the equivalent of a “contractual
commitment to advance funds” was not
considered a loan or extension of credit,
such that a national bank's lending limit
was applicable to it, until funds were
actually disbursed under the
commitment.

The OCC adopted this definition of a
“contractual commitment to advance
funds” largely in response to comments
which advocated that loan commitments
and undisbursed loan funds should not
be subject to the lending limit until the
funds were disbursed. See 52 FR 15844
{April 12, 1983). Nonetheless, the OCC
expressed some concern that banks
might not monitor commitments to
ensure that they were properly
managed. 52 FR at 15845. For example,
the OCC noted that there was no legal
prohibition against a national bank's
entering into a loan commitment with a
borrower which, alone or in
combination with other obligations of
that borrower, would exceed the bank's
lending limit if funded. Jd. Further, the
OCC noted that the opportunity to
generate fee income or the desire to
retain a large borrower as a customer
may create an incentive for a bank to
provide a loan commitment in excess of
its lending limit, where the bank
speculated that its future capital levels
would increase or that it would be able
to sell any overline to another bank at
the time of funding the commitment. /d.

Unlortunately, & number of banks
experienced problems under the
definition of a “contractual commitment
to advance funds” established by Part
32. These problems involved not only
the question of which loan commitments
constituted “contractual commitments to
advance funds,” and thus “loans and
extensions of credit,” subject to the
limitations of section 84, but also when,
a bank’s lending limit was applied to
such a loan commitment, to determine
its legality under section 84.

Section 84 does not expressly address
when a bank's lending limit is applied to
a loan or extension of credit, to
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determine its legality, However, the
OCC has consistently interpreted an
early Supreme Court case as
establishing the principle that the
lending limit is applied on the day that
the loan is made. See Corsicana
National Bank v. Johnson. 51 U.S. 68, 88,
(1919). Thereafter, a loan which was.
within the bank's lending limit on the
date it was made would not become a
violation of § 84 even if subsequent
changes in circumstances, 0.g.. 8
reduction in the bank’s lending limit,
caused the loan to become
nonconforming. The OCC also applied
this principle to a loan commitment; as a
result, a bank’s lending limit was
applied to a loan commitment only on
the day, and then only to the extent, that
funds were disbursed under the
commitment. .

This treatment of loan commitments
resulted in a dilemma for a bank which
entered into a loan commitment within
its lending limit when made, but in
excess of {ts lending limit at the time of
funding because of an intervening
reduction in the bank’s capital If the
bank funded the loan in excess of its
lending limit. it would violate section 84,
perhaps exposing its directors to
personal liability. Alternatively, if the
bank did not fund the loan, in
compliance with section 84, it could
breach a legally binding loan
commitment, thereby risking liability to
its customer. The bank's dilemma was
particularly acute when it waa not able
to sell & simultaneous participation to
another lender at the time of funding the
commitment. The OCC issued the
Temporary Rule to provide relief for
banks facing this dilemma, and to
enable banks to avoid this dilemma
when considering future loan
commitments. See 53 FR 23752 (June 24,
1988).

Provisions of the Temporary Rule

In issuing the Temporary Rule, the
OCC determined that it was equitable
and convenient “to allow the lending
limit to be applied on the date a binding,
written commitment within the bank's
limit is made, .., to treat such an
‘underline’ commitment as a lawful ‘loan
and extension of credit’ even if the
bank's capital declines prior to funding
that commitment.” Id. Thus, “if the total
of the proposed commitment and all
other loans and commitments to a
borrower are within the bank’s lending
limit at the time the commitment is
made, the commitment is deemed a
‘loan’ and its legality under the lending
limit is determined as of that time.” /d.
at 23753. In discussing “underline”
commitments, the Preamble to the
Temporary Rule concluded that “[{o]nce

a commitment is treated as a loan, it
must be included by the bank in
computing its lending limit for all
subsequent loans to the borrower.” Id.
(Emphasis added.) The effect of the
Temporary Rule, then, was to allow a
bank to fully fund a loan commitment
that was within the bank's lending limit
when mads, even if the bank’s lending
limit subsequently declined.

The Temporary Rule also addressed
“overlins” loan commitments, j.e., those
loan commitments which would exceed
the bank’s lending limit if funded when
made. /d. The OCC stated that such
commitments would still be permitted,
because they would not be treated as
“loans and extensions of credit” until
funded. Thus, “if s bank has made a
binding, written loan commitment to one
borrower that, in combination with all
other outstanding loans and
commitments to that borrower, is in
excess of its lending limit on the day of
the commitment, the commitment is not
a loan on that date.® * *" /d. In that
event, “the lending limit must be
calculated and applied on the date funds
are advanced, even if capital
subsequently is reduced.” /d. A bank
entering into such an “overline” loan
commitment would violate section 84 if
it subsequently funded the overline
commitment in an amount which, alone
or in combination with all other loans

.and extensions of credit outstanding to

the borrower at the time of funding,
exceeded the bank's lending limit. Id.

Even in issuing the Temporary Rule,
however, the OCC cautioned that
“{wlhen a bank is requested to enter
into an outstanding binding commitment
which may exceed its lending limit now
or in the future, prudent banking
practice would dictate that the bank
take precautions to permit escape from
such a dilemma.” /d. at 23752. As an
example, the OCC suggested including
*“a protective clause in the commitment
which would release the bank from its
obligation if funding the commitment
would result in an overline.” /d.

The Temporary Rule achieved its
substantive purpose through an
amendment to the definition of a
“contractual commitment to advance
funds.” The Temporary Rule deleted
that portion of the definition of a
“contractual commitment to advance
funds"” which excluded “undisbursed
loan funds and loan commitments not
yet drawn upon” which were not
otherwise the equivalent of a
contractual commitment to advance
funds. [n its place. the Temporary Rule
added in pert: “A binding, written
commitment to lend is a ‘contractual
commitment to advance funds’ under

this part {f it and all other outstanding
loans (including other binding .
commitments) to the borrower are
within the bank’s lending limit on the
date of the commitment.” /d. at 23753
54,
In order to provide the awiftest relief,
the Temporary Rule was made effective
on publication. i.e. on june 24, 1988. Id.
at 23752 In addition, the Temporary
Rule was made retrosctive, to permit “a
bank to honor all legaily binding
commitments which were made in good
faith prior to the effective date of the
amendment and were within the bank's
lending limit when made, even if the
advances would cause the bank to
exceed its present lending limit if they
were treated as loans.” /d. at 23753. The
Preamble specifically stated. however,
that the Temporary Rule would not
“retroactively validate advances that
were made prior to the effective date of
the new rule and that exceeded the
lending limit at that time.” /d.

Summary of Comments Received on the
Temporary Rule; Agency Action

Although the Temporary Rule was
made effective on publication, the OCC
requested comment on it, providing a 90-
day comment period which ended on
September 22, 1988. /d. at 23752. During
the comment period, the OCC received
only 13 comment letters from national
banks and one trade association. Of
these letters, only one opposed the
intent of the Temporary Rule contending
that it encouraged the perpetuation of
poor management practices. This
commenter suggested that banks make
use of protective clauses in loan
commitments. As an alternative, if the
OCC chose to issue the Temporary Rule
as a final rule, this commenter argued
that all loan commitments should be
treated consistently, i.e, that an
“overline" commitment should be
treated as an illegal loan on the day it
was entered into, rather than on the day
it was funded.

The remaining 12 comment letters
supported the intent of the Temporary
Rule and expressed appreciation to the
OCC for responding to the dilemma
imposed upon banks which had
experienced. or might experience, an
unexpected decline in capital. Some
commenters offered minor suggestions
for amending the Temporary Rule. Most
notable however, were four comments
that addressed the effect of the
Temporary Rule on banks which had not
experienced a decline in capital; each of
these comments objected to a perceived
negative impact of the Temporary Rule
on “healthy” banks. These comments
are discussed below.

PR—
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Three commenters suggested that the
Temporary Rule be expanded. to apply
to binding oral commitments in addition
10 binding written loan commitments.
The OCC has considered this
suggestion, but has chosen to retain the
present scope of the Temporary Rule,
which applies to binding written loan
commitments only. Although the OCC
recognizes that in soms states, some
oral commitments to lend may tn fact be
binding, the binding nature of these
commitments is often determined only
through litigation. With the Temporary
Rule, the OCC has far the first time
offered a bank a method of protecting
itself and its outstanding loan
commitments from a subsequent decline
in the bank's capital. As a matter of
prudent banking practice and for ease of
monitoring compliance with section 84's
lending limit, the OCC is requiring banks

* which would take advantage of the

protection provided by the Temporary
Rule to enter into binding written
commitments to lend. raiher than oral
commitments, even where that oral loan
commitment may be supported by bank
documentatian.

One commenter reguested that any
final rule be clarified to permit rencwals
of loan commitments. including
unfunded commitments, that were
within the bank's legal lending limit
when made, even though the
commitment may be greater then the
lending limit at the time of its renewal.
In response to this comment, the OCC
has considered the effect of the
Temporary Rule on renewals of loan
commitments generally, whether funded
or unfunded.

The OCC has previously recognized
that the renewal of an existing
outstanding loan is not an advance of
funds for the purposes of section 84.
Thus, the OCC has allowed a bank to
renew an outstanding loan, even where
the bank’s lending limit has declined
such that 8 new loan. if made as of the
date of the renewal. would have
resulted in a violation of the bank's
lending limit. The renewal of a loan
which is in excess of the bank's
presently applicable lending limit, but
which was legal when made, does not
constitute a violation of section 84;
rather. the loan is considered
“nonconforming.” As an integral part of
the renewal of a loan in excess of the
bank's presently applicable lending
limit, however, the OCC has
consistently required that the bank
make every effort to bring the loan into
conformance with its lending limit
through the sale of participations or
other loan restructuring prior to
renewing the loan.

In that the Temporary Rule deems a
loan commitment which is within a
bank's lending limit when madetobe &
loan, a question was raised about the
treatment of a renewal of an unfunded
or partially funded loan commitment
which was within the bank's lending
limit when made but which would
exceed the bank's lending limit if
entered into on the date of renewal. An
argument may be made that an
underline loan commitment should be
treated as a Joan in all respects,
allowing for a renewal of the
commitment even after the bank’s
capital has declined. However, the OCC
views the expiration of an unfunded or
partially funded loan commitment, or
any restructuring of the commitment, as
an opportunity for a bank to bring that
loan commitment into conformance with
the bank's then-applicable lending limit.

Thus, where a bank has entered into
and funded or partially funded a loan
commitment which was within the
bank's lending limit when made, and the
bank's lending limit subsequently
declines, the bank may renew that
portion of the loan commitment which
has been funded. as though the loan
commitment were a term loan.
Alternatively, the bank may enter into a
new loan commitment, which, with all
other outstanding obligatioas of the
borrower, is within its new lower
lending limit. As a loan commitment
within the bank’s lending limit when
made, this commitment would be
construed as a loan, which subsequently
may be fully funded. even if the bank's
capital and lending limit should again
decline. The OCC has determined that
an unfunded loan commitment, or the
unfunded portion of any loan
cammitment, which would exceed the
bank's lending limit if made on the date
of renewal, may not be renewed.

If s bank renews an unfunded loan
commitment, which renewal is in excess
of its legal lending limit when made, the
renewal will be construed as an overline
commitment, not subject to the
protections of the Temporary Rule. Such
a renewal does not of itself constitute a
violation of Section 84, however; the
bank will violate Section 84 only when
funds provided pursuant to an overline
commitment exceed the bank's lending
limit. If the bank renews the funded
portion of a partially funded loan
commitment which was within the
bank's lending limit when made, but
which now exceeds the bank's lending
limit, the loan will be considered
“nonconforming™ to the extent that
funds disbursed prior to the date of the
renewa!l exceed the bank's lending limit
as of the date of the renewal. If the bank

advances edditional funds, however, the
bank will exceed its lending limit, and -
hence, violate Section 84.

Another commenter, while agreeing
with the intent of the Temporary Rule,
suggested that the OCC take action less
formally, either through an interpretive
ruling or through an internal advisory
letter to national bank examiners.
However, as the Temporary Raole
amended the OCC’s definition of a
“contractual commitment to advance
funds” stated at 12 CFR § 32.2{d), the
OCC has determined that a regulation is
the appropriate mechanism by which to
implement the intention of the
Temporary Rule. Further, issuing the
Temporary Rule as s regulation is
consistent with the OCC's cantinuing
effort to consolidate its existing
regulations and interpretive rulings on
national bank lending limits into one
comprehensive regulation.

As noted above, four comments
addressed the effect of the Temporary
Rule on a bank which had not
experienced a decline in capital. Three
of these comments, each from a national
bank, specifically objected to the
Temporary Rule, generally protesting
that it restricted the flexibility of banks
in managing their loan commitments
relative to their lending limits. One
national bank commenter stated that the
Temporary Rule imposed “new and
burdensome constraints on the ability of
all national banks to manage their
relationships with substantisl
borrowers.” It is in response to these
comments that the OCC is proposing a
revision of the Temporary Rule.

Each of the three comment letters
which specifically objected to the effect
of the Temporary Rule on the lending
practices of banks which had not
experienced a decline in capital did so
for the same reason, which may be
described with an example. Thus,
assume that a national bank has a
lending limit of $10,000,000.00. The bank
has one loan, in the amount of
$5.000,000.00, outstanding to Borrower.
At Borruwer's request, the bank enters
into a legally binding written
commitment with Borrower for an
additional $5,000.000.00, to be funded at
a later date. After entering into the loan
commitment, but before it is funded.
Borrower requests a short term loan, of
$10.000.00. from the bank. Prior to the
Temporary Rule, the bank would have
been allowed to extend the short term
credit requested without exceeding its
lending limit. Under the Temporary
Rule. however, the $5.000.000.00 loan
commitment must be counted as a Ican
when made, because as of that date it
was within the bank’s lending limit. By
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er tering into the commitment, the bank
has reached its lending limit, and may
not extend the additional shart term
credit Borrower requested without
violating Section 84. .

The example above demonstrates
that, as a result of the Temporary Rule,
healthy banks may not make some
extensions of credit which they could
have made prior to the Temporary Rule.
Thus, the Temporary Rule has been seen
as placing an additional and
unnecessary burden on heaithy banks.
In response to these objections, the OCC
is u;;ropom to amend the Temporary
Rule.

The proposed amendment is intended
to allow & bank which has entered into
a loan commitment with a borrower,
which was within the bank's lending
limit when made, to extend additional
credit to that borrower, which when
. aggregated with all other funds actvally
disbursed to the borrower, does not
exceed the bank's lending limit. In
proposing this revision, the QCC has
recognized that mast banks do carefully
and effectively monitor funds actually
disbursed to a borrawer, thereby
avoiding a violation of Section 84, even
though the nominal amount of credit
available to that borrower, through
loans or loan commitments, exceeds the
bank's lending limit.

. Summary of the Proposed Revision of
the Temporary Rule, With Examples
Three of the commenters objecting to

the impact of the Temporary Rule on

banks which had not experienced a

decline in capital proposed an

alternative to the Temporary Rule's
treatment of loan commitments. These
commenters suggested that & bank not
be required to consider a loan
commitment which was within the

bank’s lending limit when made as a

loan, which, when combined with all

other outstanding obligations of the
borrower must be within the bank's
lending limit. Rather, these commenters
proposed that the bank be allowed to

make an election, choosing whether a

loan commitment which is within the

bank’s lending limit when made should
be treated as & loan as of the day it is
entered into or as of the day it is funded.
Although the OCC considered that
alternative, the OCC has rejected it in
favor of this proposed revision. In
rejecting the suggestion offered by the

commenters, the OCC considered that a

bank may not be in the best position, at

the time of entering into an underline
loan commitment, to determine whether

that commitment should be treated as a

loan or as an overline commitment. Such

a decision may better be made after the

loan commitment has been entered into,

if and when the bank is called upon to
makse an additional extension of credit
which, when aggregated with the total
amount to be advanced under the loan
commitment, would cause the bank to
exceed its lending limit to the borrower.
At that point, the bank may more

accurately assess its potential increases -

or decreases in capitel, to determine the
prudence of extending the later-
requested credit.

To achieve the flexibility desired. the
OCC is proposing a method by which
“undertine” loan commitments, ie.,
those loan commitments which, with all
other outstanding obligations of the
borrower, are within the bank's lending
limit when made, will qualify for the
protection provided by the Temporary
Rule. An “overline™ loan commitment,
i.e. a loan commitment which, with all
other outstanding obligations of the
borrower, exceeds the bank's lending
limit on the date it is entered into, will
not qualify for the protection of the
Temporary Rule. However, some
underline commitments, whick qualified
for the protection of the Temporary Rule
when made. may subsequently be
disqualified.

An underiine commitment will be
disqualified from the protection of the
Temporary Rule if, after entering into
the underfine commitment, the bank
makes an additional loan or an
extension of credit to the borrower,
which exceeds the bank’s lending limit
when combined with the nominal
amount of any underline loan
commitments and all other loans
outstanding ta the borrower. Note that,
as an overline commitment is not
considered a loan or an extension of
credit until it is funded, merely entering
into an overline commitment subsequent
to a qualifying underline commitment ta
lend will not, of itself, disqualify an
earlier qualifying commitment to lend.
Advances of funds under an overline
commitment may result in the
disqualification of an underline
commitment to lend, however.

Once an underline commitment has
been disqualified. it will be treated as if
it had been an overline commitment.
Thus, a disqualified loan commitment
may be funded only to the extent that
any advance under the commitment,
combined with all other obligations
outstanding to the borrower, does not
exceed the bank's lending limit on the
date of funding. Disqualification of a
loan commitment may also result in a
violation of Section 84, where the funds
disbursed under the loan commitment,
when combined with all other
outstanding obligations of the borrawer
and the amount of the disqualifying

credit, exceed the bank's lending limit
on the date of the disqualifying credit.

Although a bank does not violate .
Section 84 when it fully funds a qualified
underline loan commitment in excess of
the bank's lending limit on the date of
funding, funding the loan commitment
may nonetheless resuit in total
obligations outstanding to & borrower in
excess of the bank's lending limit. This
excess credit is “nonconforming™ for the
purposas of Section 84, and must be
taken into accownt prior to any
subsequent loans which the bank would
make to the borrower. In other words, to
the extent that a bank has
nonconforming loans outstanding to a
borrower. the bank may not make
additional extensions of credit to that
borrower. The requirement that a bank
consider its nonconforming loans prior
to extending any additional credit to a
borrower is not new with this proposed
revision of the Temporary Rule. nor was
it imposed by the Temporary Rule.

The examples below illustrate (1) the
disqualification of an underline
commitment, and (2) a nonconforming,
but not illegal, loan commitment.

Example I: This example illustrates
the disqualification of an underline loan
commitment. Assume that a national
bank has a lending limit of
$10,000.000.00. On June 1, 1968, the bank
has one loan. in the amount of
$5.000.000.00, outstanding to Borrower.
On July 1. 1988, at orrower’s request,
the bank enters into a legally binding
written loan commitment with Borrower
for an additional $5.000,000.00, to be
funded at a iater date. As this loan
commitment, when combined with ail
other outstanding obligations of
Borrower to the bank, is within the
bank's lending limit when it is made, it
qualifies for the protection of the
Temporary Rule. Unless it is
disqualified. this loan commitment may
be fuilly funded. notwithstanding a
subsequent decline in the bank's lending
limit.

On August 1. 1988, after entering into
the loan commitment, but before it is
funded, Barrower requests an additional
loan of $1.000,000.00 from the bank: this
loan is not related to the qualifying loan
commitment. Once the bank makes this
loan, the total outstanding obligations of
the Borrower, including the amount of
the unfunded loan commitment, exceed
the bank's lending limit. Under the
Temporary Rule, as published and made
effective June 24, 1988, the bank would
have violated section 84 on making this
$1,000,000.00 loan to Barrower. Under
the proposed revision of the Temporary
Rule, however. the bank would not
violate section 84. Rather, in making the

'—w
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$1.000,000.00 loan. the bank has
effectively elected to disqualify its July
1. 1988,0an commitment. As a
disqualified underline commitment, the
loan commitment may subsequently be
funded only to the extent of the bank’s
lending limit on the date of funding.
Thus, if Barrower later seeks to have the
loan commitment funded. the bank-may
provide only $4.000,000.00 without
violating section 84. Of course, the bank
may attempt to sell participations for the
remeining $1.000.000.00 of the loan
commitment.

Note that if Borrower had requested a
second loan commitment of $1,000,000.00
on August |, 1888, rather than a loan, the
July 1. 1988, loan commitment would not
have been disqualified. The proposed
revision provides that a qualifying loan
commitment may only be disqualified by
a subsequent loan or extension of credit

‘which would cause the bank to exceed
its lending limit when combined with
any underline commitments to lend and
all other outstanding obligations of the
borrower. A loan commitment of
$1.000,000.00, entered into on August 1,
1988, would have been an overline
commitment. Since an overline
commitment is not considered a loan or
an extension of credit until it is funded,
the overline commitment could not have
triggered the disqualification of the july
1. 1988, loan commitment.

Example II: This example illustrates
the consideration that must be givento a
nonconforming loan, in excess of the
bank’s lending limit as a result of the
bank having fully funded a qualifying
loan commitment, after the bank has
experienced a decline in its capital, and
hence, its lending limit. Assume thata
national bank has a lending limit of
$10,000.000.00. On June 1, 1988, the bank
has one loan, in the amount of
$5.000,000.00. outstanding to Borrower.
On July 1, 1988, at Borrower's request,
the bank enters into a legally binding
written loan commitment with Borrower
for an additional $5,000.000.00, to be
funded at a later date. As this loan
commitment, when combined with all
other outstanding obligations of
Borrower to the bank. is within the
bank's lending limit when it is made, it
qualifies for the protection of the
Temporary Rule. Unless it is
disqualified, this loan commitment may
be fully funded. notwithstanding a
subsequent decline in the bank's lending
limit.

On October 1, 1988, Borrower requests
that the bank fully fund its July 1. 1988,
loan commitment. By this time, the
bank's lending limit has declined to
$7,000.000.00. As the loan commitment
was within the bank's lending limit

when made, and has not subsequently
been disqualified from the protection of -
the Temporary Rule, the bank may fully -
fund this loan commitment without -~ -
violating section 84. However, when the
bank fully funds that commitment, it will
have total extensions of credit
outstanding to Borrower of
$10.000,000.00, exceeding its lending
limit by $3,000,000.00.

On November 1, 1988, Borrower

requesulnhontemlonnofwl

from the bank. As the bank has. . -
exceeded its lending limit to Borrower,
and has nonconforming extensions of
credit outstanding to Borrower, the bank
may not make this loan without
violating section 84.

On learning of the bank's inability to
extend this credit to Borrower, Borrower
notes that on November 15, 1988, it will
repay the first of five $1,000,000.00
installments of principal on its
$5,000,000.00 loan. Borrower further
notes that its present outstanding
obligations, at $10,000,000.00, do not

result in a violation of section 84. Thus. _

Borrower asks whether, on receiving
that $1,000,000.00 payment, the bank
may then make the requested
$500,000.00 available to Borrower, for
total outstanding credit to Borrower of
$9,500,000.00.

Notwithstanding a reduction in
Borrower's outstanding obligations, to
an amount less than the $10,000,000.00
which the bank has extended to
Borrower without violating section 84,
the bank may not make the requested
$500,000.00 available to Borrower. Even
though Borrower will reduce its total
outstanding obligations to the bank, the
reduction will not bring the total within
or below the bank's lending limit on that
day. Thus, the bank's total obligations
outstanding to Borrower are still
nonconforming for the purposes of
section 84 and the bank may not make
additional extensions of credit to

" Borrower at this time.

mpmd Revisions to the Temporary
o

In order to achieve the results
intended by this revision, the proposal
would amend the definition of a
“contractual commitment to advance
funds,” at 12 CFR 32.2(d}. to include a
*“qualifying commitment to lend.” The
revision would also add a definition of a
“qualifying commitment to lend" to the
definitions provided by Part 32. The
definition of a “qualifying commitment
to lend” notes that all written legally
binding loan commitments, which, when
combined with all other outstanding
obligations of the borrower, are within
the bank's lending limit when made. are
qualifying commitments to lend. The

definition then describes the
disqualification of an underline loan
commitment. The specific language of
the proposed definitional amendments
to § 32.2 is fully set forth below.

In addition to the substantive revision

of the Temporary Rule, the OCCis
proposing a modified transition period,
during which the OCC will not take
administrative action to enforce the
Temporary Rule against national banks.
The provision for a transition period will
not change the effective date of the
Temporary Rule, or its validation, for
the purposes of the Temporary Rule, of
all legally binding commitments which
were made in good faith prior ta the
effective date of the Temporary Rule,
and which were within the bank's
lending limit when made.

The OCC proposes that the transition
period extend from the date the
Temporary Rule became effective, on
June 24, 1988, until 80 days after the date
the Temporary Rule is made a final rule.
This transition period recognizes that
many banks may not have fully
understood the requirements of the
Temporary Rule, and its applicability to
all national banks. The OCC intends
that national banks use the transition
period to become familiar with the
provisions of the Temporary Rule, and
any revisions of the Temporary Rule,
and amend their lending practices as
necessary. As the transition rule
incorporates & policy of limited
administrative forbearance, it is
addressed in & new, separate section of
Part 32, at § 32.8. The proposed language
of this rule ie also set forth below.

Regulatory Flexdbility Act Analysis

Pursuant to section 6805(b) of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., it is certified that this notice of
proposed rulemaking, if adopted as a
final rule, will not have a significant
economic impact on a substantial
number of small banks.

Executive Order 12281

The OCC has determined that this
proposed rule is not classified as @
“major rule,” and therefore does not
require a regulatory impact analysis.

List of Subjects in 12 CFR Part 32

National banks, Lending limit. Loan
commitments.

Authority and Issuance

For the reasons set forth in the
preamble, Title 12, Chapter I, Part 32 of
the Code of Federal Regulations is
proposed to be amended as set forth
below:
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PART 32—LENDING LT

1. The authority citation for Part 32—
LENDING LIMIT continues to read as
follows:

Authority: 12 U.S.C. 84 and 12 U.S.C. 93a.

2. Section 32.2, paragraph (d}. is
revised. and a new paragraph (f] is
added, to read as follows:

§32.2 Definitions.

(d) “Contractual commitment to
advance funds” means (1) an obligation
to make payments (directly or
indirectly) to a third party contingent
upon default by the bank's customer in
the performance of an obligation under
the terms of that custamer’s contract.
with the third party or upon some other
stated condition. (2) an obligation to

. guarantee or stand as a surety for the
benefit of a third party, or (3) a
qualifying commitment o lend (as
defined at paragraph {f) of this section).
The term includes, but is not limited to,
standby letters of credit (as defined in
paragraph (e) of this section),
guarantees, puts or other similar
arrangements. For the purpoees of this

.part, undisbursed loan funds and loan
commitments not yet drawn upon which
are not “qualifying commitroents to
lend,” or which are not otherwise
eauivalent to a contractual commitment
to advance funds as defined herein are
not considered a “contractual
commitment to advance funds.” This
definition also does not include
commercial letters of credit and similar
instruments where the issuing bank
expects the beneficiary to draw upan_
the issuer. which do not “guarantee”
payment of 8 money obligation, and
which do not provide for payment in the
event of default of the account party.

. . . . L]

{f) “Qualifying commitment to lend”
means a binding written commitment to
lend which, when combined with all
other outstanding loans (including other
binding commitments} to the borrower,
is within the bank's lending limit on the
date of the commitment and which has
not been disqualified. A qualifying
commitment to lend will be disqualified
by any loan or extension of credit made

€ subsequent to the date of the qualifying
commitment, which, when combined
with all other outstanding loans
{including other binding commitments)
attributable to the borrower, wéuld
cause the total to exceed the bank's
lending limit on the date of the loan or
extension of credit. In determining
whether the issuance of a commitment
to lend would be within a bank’s lending
limit on the date of the commitment, the

Hank may deduct from the amount of the
commitment the aggregate amount of
legally binding written loan
participations in that commitment by
other financiaily responsible persons or
institations.

3. A new $329, is added to
read as follows:

§329 Modified ransition period.
Whenili:‘uublidnd to th.ofthe
satiafaction of the Comptroller
Currency that a bank has exceeded its
lending limit as the result of an
unintentional misapplication of the
definition of a “‘contractual commitment
to advance funds.” as amended by the
Temporary Rule on National Bank
Lending Limits, 53 FR 23752 (June 24,
1988), the Comptrolier of the Currency
will not take administrative enforcement
action against the bank, its officers,

directors, or employees for a violation of

12 U.S.C. § 84. This policy will apply to
loans and extensions of credit made
from the date the Temporary Rule on
National Bank Lending Limits became
effective, June 24, 1988, until {insert 60
days after the effective date of the final
rule].

Date: July 11, 1989.
Robert L. Clarke,
{Comptroller of the Currency.
[Fr Doc. 89-16704 Filed 07-17-88; 8:45 am}
BILLING CODE 4310-33-M

T ———————————
DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

(Docket No. 39-NM-101-AD]

Airworthiness Directives; Aerospatiale
Model ATR42 Series Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This notice proposes to revise
an existing airworthiness directive (AD),
applicable to Aerospatiale Model
ATRA2 series airplanes, which currently
prohibits use of the autopilot when
operating in icing conditions. That
action was prompted by an incident in
which a Model ATR42 airplane
operating in icing conditions (believed to
have been freezing rain) experienced
roll excursions and autopilot disconnect,
This condition, if not corrected, could
result in loss of control of the airplane.
This action would require installation of
vortex generators on the upper wing
surface as a terminating action to the

prohibition of use of the autopilot whe.:
operating in icing conditions.

DATE Comments must be received no
later than September 8, 1888.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transpart Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 88-NM-
101-AD, 17900 Pacific Highway South,
C-88908, Seattle, Washington 98168. The
applicable service information may be
obtained fram Aerospatiale, 216 Route
de Bayonme, 31080 Toulouse, Cedex 03,
France. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 9010 East
Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Rabert C. McCracken,
Standardization Branch, ANM-113;
telephane (206) 431-1878. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 96168.
SUPPLEMENTARY INFORMATION:
Interested persons are invited ta
participate in the making of the
proposed rule by submitting such

- written data, views, or arguments as

they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will ba available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FM;:ubBc contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the lollowing
statement is made: “Comments to
Docket Number 80-NM-101-AD." The
post card will be date/time stamped and
returned to the commenter.






