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Attention: Comments/OES

Ms. Jennifer J. Johnson Manager, Dissemination Branch
Secretary Information Management & Services Division
Board of Governors of the Federal Reserve System  Office of Thrift Supervision
20" and C Streets, NW 1700 G Street, NW
Washington, DC 20551 Washington, DC 20552
Attention: Docket No. R-1082 Attention: Docket No. 2000-81

Ladies and Gentlemen:

This comment letter is filed on behalf of the Consumer Bankers Association (“CBA™) in
response to the joint notice of proposed rulemaking published by the Board of Governors of the Federal
Reserve System (the “Board”), the Federal Deposit Insurance Corporation, the Office of the Comptroller
of the Currency and the Office of Thrift Supervision (collectively, the “Agencies”) to implement the
affiliate sharing provisions of the Fair Credit Reporting Act (the “FCRA”) (the “Proposed Rule”).

We commend the Agencies for their efforts in developing the Proposed Rule. Our comments are
intended to reflect the need for a final rule (“Final Rule”) which provides consumers with meaningful
disclosure of an institution’s affiliate sharing practices while accurately reflecting the provisions of the
FCRA and preserving effective industry practices that have proven beneficial to consumers. The
following discussion sets forth the most significant issues which must be addressed as part of any effort to
develop a Final Rule. Please note that there are many other issues which also should be addressed,
including clarifications regarding the term “clear and conspicuous,” the elimination of Equal Credit
Opportunity Act interpretations as part of the Agencies’ limited FCRA rulemaking authority, and a more
concise sample notice. CBA would appreciate the opportunity to work with the Agencies on all of these
issues as part of the effort to develop a Final Rule.

CBA was founded in 1919 and provides leadership and representation on retail banking issues such as privacy, fair lending, and consumer
protection legislation/regulation. CBA members include most of the nation’s largest bank holding companies as well as regionals and hold two-
thirds of the industry’s total assets. The Consumer Bankers Association is the recognized voice on retail banking issues in the nation’s capital.
Member institutions are the leaders in consumer finance (auto, home equity and education), retail electronic commerce, small business services,
and community development.



In General

Coordination with Privacy Rules

CBA applauds the Agencies for their desire to ease compliance with the Proposed Rule by
making it consistent with the Agencies’ rules implementing applicable portions of Title V of the Gramm-
Leach-Bliley Act (the “GLBA”) (the “Privacy Rules”). Where appropriate, consistency between the two
rules may facilitate compliance and produce more meaningful disclosures for consumers. The Proposed
Rule, however, should not mirror the Privacy Rules in every respect. The privacy provisions of the
GLBA are vastly different from the affiliate sharing provisions of the FCRA. In fact, the only similarity
between the two statutory provisions is that they both involve furnishing notice to consumers and an
opportunity to opt out of certain disclosures. The GLBA goes well beyond a simple notice and opt out
requirement, however, and explicitly dictates the information which must be included in the required
notice. For example, section 503 of the GLBA mandates that the GLBA privacy notices must include:
the categories of persons to whom information is or may be disclosed, the categories of information that
are collected by the institution, and the “policies and practices” with respect to disclosing information to
nonaffiliated third parties. In addition, section 502 of the GLBA sets forth certain limitations with respect
to the form in which the opt out notice must be delivered.

None of these congressional mandates were included in the FCRA. Instead, the FCRA
unambiguously states that the definition of consumer report does not apply where affiliates share certain
information “if it is clearly and conspicuously disclosed to the consumer that the information may be
communicated among such persons and the consumer is given the opportunity” to opt out before the
information is initially shared. The FCRA sets forth no additional requirements with respect to the
content of the notice and imposes no limitation on the form in which the notice must be delivered. We
believe that, based on the plain language of the FCRA, much of the detail required in the Proposed Rule
cannot be justified. Indeed, if the simple language set forth in the FCRA were deemed to provide
sufficient basis for all of the content in the Proposed Rule, then much of the language Congress included
in the GLBA would have been entirely unnecessary.

Conversely, had Congress intended FCRA notices to be as detailed as those required under the
GLBA, Congress would have further amended the FCRA in Title V of the GLBA. Congress did not.
Instead, Congress expressly stated that the GLBA was not intended “to modify, limit, or supersede the
operation of the Fair Credit Reporting Act.” Since Congress chose not to “modify, limit, or supersede the
operation” of the FCRA, it is our hope that the Agencies will refrain from doing so as well.

It also should be noted that the grant of FCRA rulemaking authority provided to the Agencies
under the FCRA provides further instruction with respect to Congress’ intent. Specifically, section
506(a)(2) of the GLBA authorizes the Agencies to “prescribe such regulations as necessary to carry out
the purposes” of the FCRA. (Emphasis added.) As noted above, based on the plain language of the
FCRA, it appears quite clear that the purpose of the FCRA affiliate sharing notice is to allow affiliates to
furnish a concise and simple notice to consumers indicating that affiliate sharing will take place and
informing consumers how they may stop that sharing. The many provisions of the Proposed Rule which
go beyond this simple provision do not appear in any way to be “necessary” to carry out the purposes of
the FCRA affiliate sharing provisions.

Not only are the requirements of the FCRA different from those in the GLBA, but it will be
confusing, from a consumer perspective, to superimpose the GLBA requirements on the affiliate sharing
provisions. In this regard, one of the strengths of the statutory language setting forth the affiliate sharing
exception is that it permits affiliates to convey to consumers important information in a concise and easy



to understand format. This is in stark contrast to many other mandatory disclosures which have become
too detailed and lengthy for consumers to readily comprehend. The Proposed Rule would, to the
detriment of consumers, all but eliminate this important simplicity.

Importance of Preserving Consumer Benefits

It is widely accepted that consumers benefit when affiliated entities are permitted to share among
themselves information that can be used to improve the services, offerings, pricing options and other
choices made available to those consumers. Indeed, it was these types of consumer benefits that, to a
large extent, provided the justification for the far-reaching financial modernization reforms enacted as
part of the GLBA. At the same time, it is widely recognized that consumers’ privacy interests are
implicated when affiliates share information about them.

The affiliate sharing provisions of the FCRA are designed to balance between these potentially
competing interests. The plain language of the FCRA affiliate sharing provisions appears to appropriately
strike this balance. We are concerned, however, that the Proposed Rule may substantially upset this
balance by departing from the plain language of the FCRA in at least one significant respect.

Specifically, the Proposed Rule appears to establish a general rule that, after providing an affiliate sharing
notice to a consumer, the affiliate must wait at least 30 days before sharing any opt out information with
affiliates. We are concerned that this general rule may inadvertently restrict consumer choice by forcing
an affiliate to wait 30 days before sharing information even where the consumer wishes to have the
information shared more quickly. For example, the Proposed Rule appears to suggest that when a
consumer applies for one financial product but is interested in obtaining information about other products
offered by affiliates that the consumer may qualify for, the consumer would be forced to wait at least 30
days before the information could be shared with those affiliates for use in responding to the consumer’s
desire for additional information. In our view, such a result would not benefit consumers and was not
intended when the affiliate sharing provisions were enacted in 1996.

The 30-day waiting period produces inappropriate results in other contexts as well. For example,
under the 30-day rule, financial institutions would be required to delay sharing information on a credit
application which is intended to be used by affiliates for fraud detection purposes. In addition, financial
-institutions would not even be permitted to share with their affiliates information which is intended to be
used for suspicious activity reports.

Accordingly, it is important that this issue be addressed when the Final Rule is adopted. We
believe that this issue can be adequately addressed through three modest clarifications. First, the Final
Rule should clarify that the affiliate sharing notice and opportunity to opt out may be disclosed on or with
documents such as applications or signature cards. If the consumer submits the application or completes
the signature card and chooses not to opt out at that time, the affiliates must be permitted to share the
information unless and until the consumer subsequently opts out.

Second, the Final Rule must clarify that affiliates may share among themselves information on a
consumer who has received the affiliate sharing notice and has consented to the sharing. In this regard, a
consumer who has consented to the sharing has unambiguously indicated an intent not to opt out at that
time and the sharing must be permitted unless and until the consumer revokes the consent (e:g. by opting
out). We believe that this approach is entirely consistent with the language and intent of the FCRA
affiliate sharing provisions. Moreover, such a clarification would be important to avoid any suggestion
that affiliates must ignore a consumer’s choice to authorize sharing immediately.

Third, the Final Rule should clarify that it does not in any way impact other interpretations of the
FCRA which for many years have permitted affiliates (and unaffiliated third parties) to share information



that might otherwise be deemed to be a consumer report. For example, it should be clarified that the
affiliate sharing rules do not apply when a bank shares information with an affiliate who performs
services for the bank. Similarly, it is important to make it clear that the affiliate sharing rules do not apply
where affiliates share information pursuant to the so-called “joint user” exception articulated by the FTC
in its Commentary on the FCRA.

Effective Date

Although the Agencies have not proposed an effective date for the Final Rule, portions of the
Supplementary Information appear to suggest that financial institutions may be required to comply with
the Final Rule as part of their efforts to comply with the Privacy Rules implementing the GLBA. To the
extent the Agencies are considering such an approach, we strongly ask them to refrain from doing so.
There are a number of important issues raised by the Proposed Rule (particularly the 30-day issue
discussed above) which require serious consideration and we are concerned that an aggressive time frame
for adopting a Final Rule will preclude these issues from being fully considered. Just as importantly,
there are a number of serious logistical problems that would be raised if financial institutions were
required to comply with the Final Rule as part of their efforts to comply with the Privacy Rules. At the
urging of the Agencies, many institutions have already printed their privacy notices in order to comply
with the Privacy Rules by July 1, 2001. Moreover, with respect to financial institutions that have not yet
printed their GLBA disclosures, virtually all of them will have done so by the time the Agencies issue a
Final Rule. As a result, there are millions of privacy notices ready to be sent to consumers which do not
comply with the Proposed Rule as drafted, and the numbers increase with each passing day. If the
Agencies require financial institutions to comply with the Final Rule as part of compliance with the
Privacy Rules prior to July 1, 2001, financial institutions may have no choice but to: (i) discard the
notices already in print; or (ii) supplement the notices with a second mailing. Either option would be
extremely expensive.

In order to address this issue, CBA recommends that the Final Rule not be effective until the later
of July 1, 2002, or the time at which the financial institution sends it annual notice required under GLBA
for the calendar year 2002. Although we acknowledge that there may be legitimate reasons for
attempting to implement new FCRA notices more quickly, we believe that any benefit to doing so would
be eliminated by virtue of the substantial increased costs and delays in implementing the Privacy Rules.

In addition, we urge that the Agencies make it clear that the Final Rule applies prospectively. In
this regard, the Final Rule should apply only to notices provided on or after July 1, 2002. It would be
particularly important to clarify that the Final Rule would not require financial institutions: (i) to send a
revised FCRA notice simply because the previous FCRA affiliate sharing notice did not comply with the
Final Rule; or (ii) to send a revised GLBA privacy notice because the most recent GLBA notice did not
include the new FCRA notice required by the Final Rule. We believe that this is the intent of section
___.9 of the Proposed Rule and section ___.8 of the Privacy Rules but request specific clarification to
avoid any ambiguity on this point.

As the Agencies consider this extremely important issue, we urge them to take into account two
additional important factors. First, any financial institution that wishes to engage in affiliate sharing
already is required to first provide the affiliate sharing notice and opt out based on the existing statutory
language of the FCRA. Second, any notices furnished to consumers under the Privacy Rules also must
contain an affiliate sharing notice and opt out that complies with the FCRA. As a result, implementation
of the affiliate sharing notice and opt out rules, unlike implementation of the Privacy Rules, is not an
urgent matter. Consumers already are receiving the key FCRA information — notice of the sharing and an
opportunity to opt out.



Purpose and Scope (§ .1)

Section __.1(b)(2) lists the financial institutions covered by the Agencies’ respective Proposed
Rules. In the Board’s version of the Proposed Rule, this section states only that it covers member banks
of the Federal Reserve System (other than national banks), branches and agencies of foreign banks,
commercial lending companies owned or controlled by foreign banks and organizations operating under
section 25 or 25A of the Federal Reserve Act. The Board’s Proposed Rule makes no mention of the
Board’s jurisdiction over bank holding companies and their affiliates. This jurisdiction was specifically
assigned to the Board under section 506(a)(2) of the GLBA which states that the Board has “authority to
prescribe regulations . . . with respect to bank holding companies and affiliates (other than depository
institutions and consumer reporting agencies) of such holding companies.”

We urge the Board to modify its Proposed Rule to accurately reflect its proper scope. Such a
clarification is important to implement congressional intent and would provide for more streamlined
compliance for bank holding companies and reduce the potential for consumer confusion. The
application of the Board’s Final Rule to a bank holding company’s entire corporate family (other than
depository institutions subject to regulation by another Agency) would allow bank holding companies and
their affiliates to develop an integrated compliance program. A uniform application of the Final Rule
would also reduce the likelihood that consumers could receive inconsistent or conflicting FCRA notices
from affiliates within the same corporate family.

Examples (§ .2)

We applaud the Agencies for including several helpful examples in the Proposed Rule and we
urge the Agencies to include examples in the Final Rule. The use of examples proved helpful to
institutions in developing compliance programs for the Privacy Rules and will serve the same purpose for
institutions attempting to comply with the Final Rule. We also urge the Agencies to retain in the Final
Rule the clarification that the examples are not exclusive and that compliance with an example or use of a
sample notice, constitutes compliance with the Final Rule itself. These are important clarifications which
should be included in the Final Rule.

Definitions (§ 3)

“Opt Out Information”

The Proposed Rule defines the term “opt out information” as information that bears on a
consumer’s credit worthiness, credit standing, credit capacity, character, general reputation, personal
characteristics, or mode of living that is used, expected to be used, or collected in whole or in part to serve
as a factor in establishing a consumer’s eligibility for credit or other defined purposes. Also, the
definition properly excludes information solely as to transactions or experiences between the consumer
and the person reporting the information.

This definition appears to be intended to reflect a basic statutory limitation on the scope of the
FCRA affiliate sharing provisions. Specifically, this definition attempts to clarify that there is no need to
comply with the FCRA affiliate sharing provisions unless the information to be shared would otherwise
meet the definition of “consumer report.” Because the definition of “opt out information” only includes
certain components of the definition of “consumer report,” however, this important clarification has not
been fully realized in the Proposed Rule. In order to more precisely implement this limitation on the
scope of the affiliate sharing notice requirements, we recommend that the Final Rule include an additional
clarification. Specifically, we urge that the Final Rule make it clear that the definition of “opt out
information” only applies to information that satisfies the general definition of consumer report set forth



in section 603(d)(1) of the FCRA if that information is not excluded from the definition of consumer
report by virtue of the exceptions set forth in section 603(d)(2)(A)(i) or (ii), or (B), (C) or (D).

Contents of the Opt QOut Notice (§  .5)

The Proposed Rule would mandate that the FCRA opt out notices must disclose: (i) the
categories of opt out information about the consumer that institution communicates; (ii) the categories of
affiliates to which the institution communicates the information; (iii) the consumer’s ability to opt out;
and (iv) the means to do so. As noted above, the plain language of the FCRA does not require that this
level of detail be included in the affiliate sharing notice. Accordingly, we urge the Agencies to revise the
Proposed Rule to more ciosely adhere to the plain language of the FCRA.

The Proposed Rule also specifically permits institutions to reserve the right either to
communicate new categories of information, or to communicate to new categories of affiliates, in the
future. If, notwithstanding the plain language of the FCRA, the Agencies decide to require that the
affiliate sharing notice include information about categories of information and/or categories of affiliates,
this provision should be retained in the Final Rule. This clarification would be particularly important in
view of the frequency with which corporate affiliations can change in the existing marketplace. The
Agencies also should retain in the Final Rule the clarification that institutions may craft the opt out notice
to allow consumers to selectively opt out of different information programs.

The Agencies specifically requested comment on whether financial institutions should be
required to disclose: (i) how long a consumer has to respond to the opt out notice before the institution
may begin disclosing information about that consumer to its affiliates; and (ii) the fact that a consumer
can opt out at any time. We urge the Agencies to refrain from including any such requirement in the
Final Rule. As noted above, the FCRA affiliate sharing notice is intended to provide a clear and
conspicuous, but concise and simple, disclosure about affiliate sharing. Based on the plain language of
the FCRA, the most essential components of that notice are the fact that affiliates will share information
about the consumer and how the consumer may opt out of that sharing. These two key components
should be conveyed as clearly as possible and additional language such as timeframes for opting out
should be avoided. Indeed, additional language included as part of the notice is likely to detract from the
key components intended to be conveyed under the plain language of the FCRA.

Reasonable Opportunity to Opt Out (§  .6)

As noted above, the Proposed Rule suggests a blanket example of 30 days as appropriate in order
to provide consumers a “reasonable opportunity to opt out.” For the reasons discussed above, we urge the
Agencies to delete this approach and instead clarify that: (i) a financial institution may share information
among affiliates if the opt out notice is provided on an application or signature card submitted by the
consumer and the consumer did not opt out; (ii) affiliates may share information among themselves if the
consumer has consented to such sharing; and (iii) the Final Rule does not affect other interpretations of
the FCRA that do not involve the affiliate sharing provisions.

Reasonable Means of Opting Out (§ .8)

The Proposed Rule states that an institution would provide a consumer with a reasonable means
of opting out if it provides a “reasonably convenient” method to opt out. In this regard, the Agencies
clarify that a financial institution may require a consumer to opt out through a specific means so long as
that method of opting out is reasonable for that consumer. This is an important clarification and we urge
that it be incorporated into the Final Rule.



Delivery of Opt Out Notices (§ .8)

The Proposed Rule requires that the opt out notice must be delivered so that each consumer can
reasonably be expected to receive actual notice in writing or, if the consumer agrees, electronically. We
agree with the general standard requiring delivery so that each consumer reasonably be expected to
receive actual notice. Moreover, we acknowledge that it is appropriate to obtain a consumer’s consent or
agreement before delivering notices electronically. We note, however, that unlike the GLBA, the FCRA
does not require that the affiliate sharing notice be furnished in writing. This is an important distinction
which was intended to provide sufficient flexibility to allow the affiliate sharing notice to be furnished in
any type of communication, including orally during telephone communications. In this regard, the only
restrictions imposed on the affiiiate sharing notice are that it must be furnished “cieariy and
conspicuously . . . before the time the information is initially communicated” among affiliates.

It is important that the flexibility established by the plain language of the FCRA be preserved in
the Final Rule. Accordingly, we urge the Agencies to modify the Proposed Rule to permit oral
disclosures of the FCRA opt out notice. This will preserve the flexibility necessary to provide many
types of products requiring or enhanced by affiliate information sharing even when such products are
requested over the phone. This flexibility is important to ensure that financial institutions can implement
the wishes of consumers who may apply for financial products over the phone, such as when a consumer
initiates a home equity loan by telephone and at the same time requests information about whether the
consumer may qualify for a credit card offered by an affiliate.

Revised Opt Out Notice (§  .9)

The Proposed Rule states that an institution must provide a revised opt out notice to a consumer if
it plans to communicate opt out information to its affiliates about the consumer other than as described in
a previous notice. It appears that the Agencies intend this approach to be consistent with the Privacy
Rules. The Proposed Rule, however, does not include any of the clarifications set forth in ___ .8 of the
Privacy Rules. For example, unlike the Privacy Rules, the Proposed Rule does not clarify. that the revised
notice is not required where information is shared with a new entity so long as that entity was adequately
described in the earlier notice. In order to avoid any inference that the revised opt out notice requirement
under the Proposed Rule is different than that of the Privacy Rules, we urge that the same clarifications
set forth in the Privacy Rules be included in the Final Rule.

Time by Which Opt Out Must Be Honored (§ .10)

The Proposed Rule notes that an institution must comply with a consumer’s opt out “as soon as
reasonably practicable” after it is received by the institution. This requirement mirrors that of the Privacy
Rules and should be included in the Final Rule.

The Agencies have solicited comment as to whether they should establish a time period, such as
30 days, that would be deemed a “reasonably practicable” period of time to comply with a consumer’s opt
out. We believe that the Agencies should refrain from providing examples of what would be deemed to
be “reasonably practicable.” There may be instances when the opt out could be processed in a period of
time less than 30 days. In these cases, the 30-day example may be used to delay the implementation of an
opt out. On the other hand, in many instances, it may require more than 30 days to effectuate an opt out
completely and a 30-day example would create inappropriate potential for litigation and liability in those
circumstances. Therefore, we urge the Agencies to refrain from defining “reasonably practicable.”



Duration of Opt Out(§  .11)

The Agencies propose that an opt out is effective until a consumer revokes it in writing. We
agree that an opt out should be effective until revoked by the consumer. However, we urge the Agencies
to delete the requirement that the opt out must be revoked in writing. There may be instances when a
consumer is requesting an additional product by telephone that would require the institution to share opt
out information with, or obtain opt out information from, an affiliate. If the consumer has previously
opted out, that consumer may have to wait several days for the product he or she requested in order to
provide a revocation of the opt out in writing. We do not believe that such a result can be justified and we
urge the Agencies to delete the requirement that an opt out revocation must be in writing.

* ] % *

Once again, CBA appreciates the opportunity to provide our comments with respect to the
Proposed Rule. If you have any questions concerning this comment letter, or if we may otherwise be of
assistance in connection with this issue, I can be reached by phone (703-276-3873), facsimile (703-525-
0488) or email (msullivan@cbanet.org).

Very truly yours,
/Parcin z %M/W/j

Marcia Z. Sullivan
Director, Government Relations
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