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COMMENTARY a

_the legal environment. Some of these opportunities require legislators to
_take action, but others can be pursued du‘ectly by regulators

Community Reinvestment Act

Financial Services Modernization

Provides an Opportunity for Increased
Responsiveness to Community Needs

Vincent Di Lorenzo

Increasingly, legislators and market forces are eliminating barriers be-
tween banking and other financial or nonfinancial industries. These de-
velopments present opportunities for regulators and members of the bank-
ing community to better respond to the needs of low and moderate income
communities. This article examines three aspects of the current evolution
in financial services: participation in the lending market, sources of funds
in the deposit market (including the emergence of Internet banking), and

Evolution of the Loan Marketplace

With the Community Reinvestment Act of 1977 (CRA), Congress sought
to provide equal credit opportunity to all communities, including those in
low and moderate income areas. Although regulators implementing the )
CRA have typically focused on equal opportunity for home mortgage i
loans, they have in recent years emphasized small business lending as well.

The CRA always has been limited-in-its coverage,-extending-only to--————
insured depository institutions (referred to as CRA lenders).! In the past, ;
such institutions dominated the home lending market, but by the 1990s

other types of lenders had gamed market share In 1982, one category of
c ed 28.9 percent of all mort-

gages on one- to four—famlly umts By 199 their share of such loans in-
creased to 52.8 percent? a trend that has contmued through the 1990s.3

Vincent Di Lorenzo is Professor of Law and Senior Fellow, Vincentian Center, at
St. John's University, in Jamaica, New York.

177




178 Journal of Affordable Housing Volume 10, Number 3 Spring 2001

Some of this growth has come either because banks and thrifts have
acquired independent mortgage companies or because loan origination ac-
tivity has shifted to newly formed bank and thrift mortgage banking affil-
iates. The Department of Treasury’s Baseline Report on the CRA indicates
that between 1993 and 1998, two-thirds of all home purchase or refinancing
loans were originated by CRA lenders or their affiliates, which include
depository institutions and their subsidiary mortgage banks.* Currently,
all such mortgage banks fall outside the reach of the CRA.

In small business lending, CRA lenders still dominate the market,
though non-CRA lenders have obtained a substantial share. The 1993 Na-
tional Survey of Small Business Finances revealed that banks and thrifts
held 65.3 percent of all outstanding small business credit while other lend-
ers held 34.7 percent.> Nonbank financial institutions, however, have ag-
gressively entered the small business loan market in recent years.® The
Consumer Bankers Association’s 2000 Small Business Banking survey
found nonbank competitors gaining in prominence—with American Ex-
press and Merrill Lynch named as likely top competitors within five years.”
In addition, the Gramm-Leach-Bliley Act of 1999 (the GLBA) may increase
nondepository institutions” share of the small business lending market.

The GLBA is also likely to further increase the number of home mort-
gages originated by non-CRA lenders. New firms that enter traditional
banking markets and engage in home mortgage lending are likely to do so
through a mortgage banking subs1d.1ary Though it is too early to know
how financial holding companies will behave under the GLBA, nonbank
firms’ past activities offer some insights. For example, General Motors Ac-
ceptance Corporation won government approval to charter a thrift on April
20, 2000. GMAC Mortgage will be an operating subsidiary of the thrift,
GMAC Bank, and will be one of the country’s largest originators and ser-

~ vicers of residential mortgages and liome equity loans. GMAC Bank will

have one office (in Wilmington, Delaware) and GMAC Mortgage will op-
erate approximately 170 retail branches.?

When debating the GLBA, Congress declined to extend the CRA to
mortgage companies. As a result, low and moderate income communities
may face greater challenges to their credit needs.

Although some researchers argue that mortgage companies are active

in-low_and moderate income-communities-without-the CRA-legislative—

mandate,’ the Treasury Department’s Baseline Report, issued in April 2000,
presents a more complex picture. It reveals that most loans to low and
moderate income borrowers and neighborhoods were made by CRA lend-
ers and their affiliates.’®* Admittedly, independent mortgage companies are

making a substantial share of loans in low and moderate income commu-
nities, but the overwhelming majority of loans made by such lenders were
subprime loans.” In other words, non-CRA lenders are seeking high profit
lending opportunities in low income neighborhoods. From 1993 to 1998,
CRA prime lenders and their affiliates increased their home purchase loan
originations in low and mederate income communities by 47 percent, com-
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pared with 30 percent for non-CRA prime lenders. Home refinance loans
were 21 percent higher for CRA prime lenders and their affiliates, but down
12 percent for non-CRA prime lenders.*

Second, nonbank financial firms are choosing to offer a broad array of
banking services, including insured deposits. For example, State Farm In-
surance, through State Farm Bank, is offering checking accounts, savings

accounts, certificate of deposit, and money market accounts, as well as

home mortgage and home equity loans.’* Merrill Lynch offers checking
accounts, FDIC-insured cash management accounts, and loans and mort-
gages.* Paine Webber announced plans to offer insured deposits, as well
as residential mortgages.’> As nonbank firms enter the banking market, an
even greater share of participants in the loan market will be CRA lenders
or affiliates. CRA regulations permit depository institutions, at their option,
to choose to have affiliate activities considered when regulators assess com-
pliance with the CRA regulations’ lending, service, and investment tests.™
Thus, there is an incentive for CRA lending even when most or all lending
activity is conducted by a mortgage bank affiliate of a depository institu-
tion. An example of increased responsiveness is Merrill Lynch’'s plan to
commit $159 million in loans and outreach services for small businesses in
Asian, Latino, and African-American areas in California.’”

Increased CRA activity need not depend solely on legislative action, or
on the “voluntary”efforts of greater numbers of CRA lenders and their
affiliates. Additional regulatory action can address corporate structures in
. which loan entities are the subsidiary or affiliate of a depository institution,
rather than the depository institution itself. The issue is, how much CRA
activity is enough for a satisfactory CRA rating? The statute is silent on this
point. Should a regulator consider only the size of the depository institution
or should it also consider the size of subsidiary or affiliate corporates that

offer home mortgages and loans to small businesses? Regulators have had
differing views on this question.’® CRA performance could be evaluated in
light of the true size of the lending entity, including the size of subsidiaries
and affiliates of the depository institution. This becomes increasingly de-
sirable after enactment of the GLBA but is it permissible under existing
law?

The CRA imposes obligations on an “insured depository institution.” "

Subsidiaries and affiliates® are distinct corporate entities-that-do-not-re-
ceive deposits. The real question becomes whether CRA evaluations should
be based on the size of an institution’s deposits or the overall capacity of
an institution to make loans, whether funded by deposits or otherwise. The
performance test under current CRA regulations depends on a bank’s ca-
pacity.? Capacity is determined by available funds generated by deposits,
by nondeposit sources, and by secondary market sales that muitiply lend-
ing opportunities. If nondeposit sources and secondary market sales are
handled in a subsidiary or affiliate, and they are excluded from calculations
of capacity, a distorted assessment of the bank’s true lending capacity may
result. This partly justifies the Comptroller's view that assets and profit-
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ability of bank subsidiaries should be considered when assessing the
bank’s capacity and ability to lend or invest in its community.#2

Arguably, a bank’s capacity would be greater if it conducted all lending
in the bank rather than in a bank subsidiary. It is not certain, however, that
an affiliate’s lending capacity can be attributed fully to the bank. This is
especially true in the post-GLBA era when the holding company may not
be a bank holding company but a financial holding company, e.g., one
whose main business is securities underwriting and sales or insurance
underwriting and sales. Thus, Congress may need to clarify or amend the
CRA.

Evolution of the Deposit Market

Current CRA regulations are based on a model in which deposits are
received at the bank’s physical facilities. The depository institution must
delineate one or more assessment areas within which federal regulators
evaluate the institution’s record of meeting community needs.” When de-
termining an assessment area, the institution “must . .. include the geog-
raphies in which the bank has its main office, its branches, and its deposit-
taking ATMs, as well as the surrounding geographies in which the bank
has originated or purchased a substantial portion of its loans.’’¢ Thus, a
bank or thrift’s physical deposit-taking facilities are the touchstone for eval-
uating its performance.

In the past, it was relatively easy to determine the geographic scope for
the bank’s community obligations because its physical facilities typically
corresponded to the areas in which its depositors were located. But physi-
cal facilities increasingly do not correspond to deposit sources.

At least four situations demonstrate this trend. First, the rising number
of Internet banks have either minimal physical presence, such as one office,

- or no physical deposit-taking facilities at all. The deposits received by such

banks or thrifts are disconnected from any actual office. Relatively few
Internet-only banks exist, but they highlight the need to clarify how insti-
tutions delineate the geographical area to which they are obligated. More-
over, the number of Internet banks is likely to increase. For example, Mer-
rill Lynch announced plans to offer online banking services, and American
Express has launched Membership Banking, an Internet banking service

marketed to existing customers.? In September 2000, the ING Group, a
Dutch insurance and banking giant that has acquired almost a dozen U.S.
insurance firms, started ING Direct. ING Direct is an Internet bank that
will initially market its products in the New York City and the greater
Philadelphia/Wilmington metropolitan areas but plans to expand nation-
wide.” In addition, online brokers are purchasing online banks and vice
versa.”” Online brokers have been very successful in attracting online cus-
tomers at reasonable cost, although online banks have been less successful.
These mergers allow financial institutions to acquire customers and cross-
market services more effectively. '
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The second example of the way in which banking is breaking its geo-
graphical bonds is the growing phenomenon of e-banking in banks with a
branch network.? Recently, A.T. Kearney, Inc.,a consulting firm, predicted
that the percentage of households doing online banking will rise from 7
percent in 1999 to 31 percent in 2003 CRA regulations currently assume
that a branch bank serves as the source of such customers’ deposits and
the online operations merely provide a convenient means to conduct ac-
tivities that would otherwise be conducted at the branch where the cus-
tomer set up his or her account. With the passage of time and increased
reliance on e-banking, this view may no longer hold. Current deposits,
transferred online from securities accounts or other banks, may not be at-
tributable to the branch at which the customer first opened an account
many years ago.

Third, as the result of the GLBA and earlier efforts of insurance and
securities firms to enter the banking business, bank or thrift deposits are
likely to be generated from retail locations but not from the deposit-taking
facilities. Current CRA regulations assume that deposits are generated
from deposit-taking facilities, such as bank branches. Numerous examples
of deposits generated by nondepository facilities have emerged. For ex-
ample, nearly 16,000 State Farm agents throughout the country are being
trained to sell bank products, including loan and deposit products such
as savings accounts, certificates of deposit, and money market accounts.
Deposits will be sent to, and loans made by, State Farm Bank, which has
no branches.® Metropolitan Life Insurance Company, the Dutch ING

Group, and Britain’s Prudential PLC have announced similar plans forUS.

operations.?
Another example from the securities industry is Lehman Brothers. In
June 1999, Lehman Brothers acquired a Delaware thrift with $87.5 million

branches, the bank began providing limited financial products to Lehman
employees and clients, and its assets soon ballooned to $2.9 billion.** Re-
cently, Lehman decided to use the bank to permit nonbank companies,
such as real estate firms and national retailers, to offer retail banking ser-
vices to their customers under their own brand names.>

The fourth example of banks’ growing separation from physical space

firms offering a full range of financial products. Many securities firms,
including Merrill Lynch, Prudential Securities, Morgan Stanley Dean Wit-
ter, and Salomon Smith Barney are offering cash management accounts in
which excess cash in securities accounts are swept into FDIC-insured ac-
counts at thrifts or banks affiliated with the institutions.*> A representative
of Merrill Lynch predicted that this new feature of its cash management
account “‘effectively will create one of the largest banks in the country
almost overnight.”’%

Regulators are beginning to study changes in CRA regulations in light
of these developments. One response, which has been used for Internet

in assets,® and changed its name to Lehman Brothers Bank. With twe ™~ 7 "7

tﬁatbank*depmﬁmvb@g*generated—by“oﬂieﬁﬁmdal—aeﬁﬁ‘ n—————
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banks, is to allow the assessment area to be based on the main office of the
bank or the location of one or more physical branches or ATM sites, if any.¥
This approach ignores that such physical locations are not generating any,
or—in the case of Internet banks with some branches or ATM locations—
most deposits. One potential problem with this selection of CRA assess-
ment areas is the fact that Internet banks and other major nonbank financial
insitutions are not necessarily located in low and moderate income neigh-
borhoods. A different response to the new disconnect between physical
facilities and sources of deposits suggests itself from the Treasury Depart-
ment’s CRA baseline report. The report reveals wide variations in changes
in lending to low and moderate income communities. For exampie, total
loans to low and moderate income borrowers and areas grew by 43 percent
for all lenders between 1993 and 1998. However, in fifty-four metropolitan
statistical areas (MSAs), such loans grew by 90 percent or more, while in
fifty MSAs such loans grew by less than 20 percent, and in twenty-two
MSAs they did not grow or actually contracted.®

The report also found that small business lending by CRA reporting
institutions in low and moderate income areas totaled $32 billion to $34
billion per year between 1996 and 1998.* However, the report found dif-
ferences in the number and dollar amount of small business loans distrib-
uted across census tracts grouped by income. The number and dollar vol-
ume of loans in upper income areas substantially exceeded the proportion
of population and businesses in those areas.® Even greater disparities in
small business lending, as tabulated according to neighborhood income,
have been revealed in specific geographical markets. For example, a study
of the Milwaukee srnall business lending market found lending activity, in
terms of number of loans and loan dollars, was much lower in low and
moderate income areas.#! Similarly, a study of the Chicago small business

~lending-market-found loan-per firm-rates-substantially higher in higher-

income tracts than in lower income tracts.

Rather than always base the delineation of an assessment area on a
bank’s main office, branches, and ATMs, additional options should be
available. A bank should be available to several types of assessment areas.
One new type of assessment area would focus on the geographic areas
where a financial institution solicits deposits. Another option would allow
banks to base their assessment area on_a_choi i

found to be in need of additional credit. The overriding principle guiding
the choices made and regulatory review of those choices would be equal
opportunity for access to credit on behalf of low and moderate income
communities. Thus, if an Internet bank’s main office is located in a wealthy
suburb, the bank might use one of these alternate means of delineating an
assessment area in order to reach low and moderate income residents. Reg-
ulators might also encourage banks to choose particular assessment areas
based on the fact that they receive a small number of loans in relation to
the number of low and moderate income residents. This would be a model
not based on the traditional CRA responsibility scheme (i.e., the benefits
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of the CRA accrue to the areas generating deposits). Rather, it is a model
that views the CRA’s purpose as providing equal opportunity to all com-
munities in need.

Is such an approach permitted under existing law? The CRA imposes
an obligation on an institution to meet “the credit needs of its entire com-
munity.””* The term “community” is undefined in the statute, but the stat-
ute’s purpose clause speaks of encouraging institutions to meet the credit
needs of “the local communities where they are chartered” to do business.+
Bank regulators decided to base an assessment area on the geographic
location of deposit-taking facilities. This decision reflected a reality where
deposit taking, the essence of the banking business, was being conducted
at bank branches, and, later, ATM machines. This is an increasingly out-
dated reality.* -

Given the changes in financial services, banks do business in each com-
munity where they solicit deposits. This.includes the geographic areas
where banks make themselves available for deposit taking. Thus, an Inter-
net bank soliciting deposits by media advertising is making itself available
in the geographic areas that the advertising reaches. A bank employing

affiliated insurance agents or securities brokers to generate deposits is mak- .

ing itself available in the geographic areas where such agents and brokers
do business. Given the wide distribution area easily reached by current
solicitation practices, a bank may not be able to satisfy the credit needs of
its entire solicitation area, i.e., the entire state, multistate, or nationwide
area reached by its media advertising, Internet availability, or deposit pro-
duction vehicles. Thus, it should be able to target specific low and moderate
income assessment areas located within the broader solicitation area.

Evolution of a Legal Environment

i GLBA may Earther expand depestiory nstitations” CRA achvity.

The 1990s witnessed a tremendous increase in CRA lending. By 1993, $30
billion had been committed by depository institutions as a result of the
CRA.* By the summer of 1995, commitments had reached $61 billion.#”
Through the first quarter of 1998, commitments reached $397 billion,* and
by the end of 1998 exceeded $1 trillion.*’ Part of the responsibility for this
increase can be attributed to increased public pressure by community

grovps—andimeasedfederaiTeguiatomhnyﬂmo&m-paﬁmbeat—
tributed to the large number of bank and thrift acquisitions and mergers,®
as well as interstate expansions, all of which require CRA review as part
of the approval process. '

It is too early to tell what effect the GLBA will have on the level of CRA
commitments, although the effect has not been noticeable'to date. Pursuant
to the GLBA, more than 300 bank holding companies have become finan-
cial holding companies,” an automatic change as long as the institutions
are well managed and capitalized, and have received a satisfactory CRA
rating.® In such cases, there is no need to convince regulators or cornmu-
nity groups to approve or support the application via a CRA commitment.
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When nonbanks acquire depository institutions, they trigger the CRA
review process. Although there have been few acquisitions under the
GLBA to date, the one reported acquisition (Charles Schwab Corp. and the
U.S. Trust Corp.) contained no new or increased CRA commitment.® Prior
to the GLBA'’s effective date, many nonbanks acquired thrifts to take ad-
vantage of the authorization for some bank-nonbank affiliations under ex-
isting law that would no longer be available under the GLBA.5 Yet, no
significant CRA announcements accompanied these acquisitions with the
exception of a $6 billion CRA commitment by GMAC Bank.*

One explanation for this lack of activity is that the recently acquired and
newly chartered institutions have been small enterprises. For exampie,
State Farm's Internet bank had $162 million in deposits as of September
2000.% Lehman Brothers’s acquisition had only $87.5 million in assets. Sim-
ilarly, Metropolitan Life acquired a bank with $80 million in assets and $52
million in deposits.”” Because expansion, including additional home mort-
gage and small business lending, will occur over time, CRA lending may
also be expected to increase over time among these institutions.

~ Industry decisions are influenced by a number of factors, including not
only specific legal requirements but also the entire regulatory environment.
Over the last three decades, the regulatory environment has been charac-
terized by increasing insistence on performance and increasing influence
on institutions’ willingness to make commitments. Although the GLBA
threatens to reverse this trend by diluting the regulations, administrators
may be able to head off the threat. ‘

Three preliminary points must be made. The first involves the influence
of the legal environment on business decisions. Organizational theorists.
have documented the way laws, including legislative requirements, ad-
ministrative requirements, and court rulings, influence private organiza-

... tions_policy- and-decision-making:%-This-influence-arises notonly out of """

specific legal requirements but also the entire regulatory environment cre-
ated by revisions to existing laws, regulators’ interpretations of laws, and
administrators’ pronouncements and actions.

The second point concerns the nature of the CRA legal environment.
There has been increasing public involvement as the result of legislative
changes and administrative actions; strengthening of administrative re-

quirements, including insistence on performance instead of promises; and

increasing scrutiny of industry compliance with legislative and adminis-
trative requirements.” The result has been an increasingly responsive lend-
ing industry.s
Nonetheless, there remains a tension between the obligations imposed
by the CRA and the industry’s preferences. Industry members continue to
view the CRA as permitting banks to be “held hostage”” by community
groups.®' Senate Banking Committee Chairman Phil Gramm described this
tension in these terms:
It is amazing to me . . . {that] I can meet with the largest bankers or the
smallest bankers . . . and in private every one of them hates CRA, every one
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of them thinks it is extortion. And yet in public, they’re all eager to run up

and kiss it on the mouth.* -

This leads to the third point—the profitability and riskiness of CRA
lending. Earlier research provided some documentation of the perception
of risk.®® Last year, a Federal Reserve Board study showed that CRA home
purchase and refinance lending was profitable for 50 percent of institutions,
whereas overall home purchase and refinance loans were profitable for 70
percent of institutions.* For another 32 percent of institutions CRA lending
was marginally profitable, whereas overall lending was marginally prof-
itable for another 24 percent.® In other words, a smaller share of institu-
tions finds CRA lending profitable. Moreover, when comparing relative
profitability, 44 percent of institutions found profits to be lower for CRA
loans.® '

These differences become more pronounced when one compares profits
of total dollar amounts of loans originated. CRA home purchase and refi-
nance lending was profitable for 65 percent of CRA dollars originated,
compared to 91 percent overall for loan dollars originated. Such CRA-
related loans were marginally profitable for an additional 20 percent of
CRA dollars originated, compared to 8 percent for overall loan dollars.
In terms of relative profitability, 63 percent of CRA dollars were composed
of loans whose profitability was lower than overall lending profitability.

The Federal Reserve Board study also focused on the profitability of
special lending programs. These programs are one of the CRA’s accom-
plishments, fostering a departure from traditional marketing activity and
uniform underwriting criteria that excluded many low and moderate in-
comie borrowers from the market. Unfortunately, special lending programs
were found to be even less profitable than CRA loans generally. Only 42

.._percent_of loan dollars.originated .under. special lending programs were

profitable with another 14 percent marginally profitable.

In terms of loan performance, many institutions report no differences
between CRA-related and other home purchase and refinance lending.
However, about half of the institutions had higher delinquency rates for

CRA-related loans than for overall home purchase and refinance loans,” - -

and 31 percent had higher charge-off rates.”
CRA home mortgage lending was never intended to lose money. Al-

though profitable in large part, it is profitable for fewer institutions, and,
most importantly, relative profitability frequently falls below that of overall
home mortgage lending, as well as other lending or investment opportu-
nities. In addition, for a substantial minority of institutions, CRA home
mortgage lending leads to greater credit losses. Clearly, profit maximiza-
tion is not going to induce most lenders to engage in and continue a robust
level of CRA lending.

Given the tension between the desire to maximize profits and the duty
to obey legal demands to serve low income communities, lenders will be
inclined to do less to satisfy legislative mandates. The CRA and its regu-
lations contain no specific measures for required performance. The level of
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performance is determined by the institution and later subject to regulatory
review. In a scheme characterized by uncertainty, the level of commitment
will depend on the current view of the regulatory environment. That view
was recently influenced by legislative debate on the GLBA and in the Act
itself. The sequel was that there would be no retreat, but CRA obligations
were not such a congressional favorite that they would be expanded.

Congress took two specific actions concerning which CRA requirements
should be imposed on new financial services industries, First, Congress
chose not to extend CRA-type Tequirements to other members of the fi-
nancial industry (insurance companies, securities firms, mortgage banks,
and finance companies), even though it recognized that community de-
velopment requires a mix of loans, insurance, equity investment, and tech-
nical expertise.

Second, Congress required a satisfactory CRA rating of any bank that
wished to create a financial holdi § company or a financial services sub-
sidiary.” This second action sent a mixed message. On the one hand, CRA
regulations had not previously been enforced when a bank organized or
acquired a nonbank entity such as a securities firm.” In addition, CRA-
based decisions to deny an application have always been discretionary.
Now, CRA compliance is necessary to expand financial services activities,
and a satisfactory CRA rating is mandatory. The obligation to maintain a
‘satisfactory CRA rating is also a continuing one; no new financial services
activity can be started and no financial services company can be acquired
if any depository institution parent, affiliate, or subsidiary has a less than
satisfactory CRA rating,”

Although this new requirement could be seen as a renewed congres-
sional commitment to the CRA, there is another view. In recent years few
institutions have received a CRA rating of less than satisfactory.” Thus, for

..__..__a_l_l_l_.l_q_s_t.‘sallﬁdePositoryjmtitutiens;beeoming afinancial servicescorporation

or forming a financial services subsidiary would be automatic. No regu-
latory agency or community group could question it and seek a promise
of greater CRA activity by the applicant. This view suggests that Congress
was wary of the negotiating power of community groups and federal
agencies. ' '
Third, the GLBA requires both depository institutions and any nongov-

ernmental agency to report on agreements to provide cash payments;

grants, or loans made pursuant to the CRA,? which may encompass writ-
ten agreements made with community groups regarding future CRA com-
mitments.” The so-called sunshine provisions of the GLBA are among the
most controversial. Even if public scrutiny focuses on agreements to pro-
vide cash payments and loans directly to community groups, what signal
does the GLBA send regarding Congress’s view of such groups? Although
it is well known that much of the CRA’s effectiveness in inducing bank
commitments is due to community group involvement, Federal Reserve
Governor Edward Gramlich recently described the situation in this man-
ner: ““There are allegations that there is a lot of extortion in the process,
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and there are a lot of denials. Now official records will be disclosed, and
we'll see.”’7 :

For the moment, Congress has given the allegations a ring of truth by
signaling that community groups might not be desirable participants in the
CRA process. Moreover, the additional reports required when lenders and
such groups agree to provide loans to a community serve as a disincentive
to meet with community groups.

Fourth, the GLBA addressed the frequency of CRA examinations; ex-
emptions were specifically sought and rejected for small banks. However,
instead of examining small banks every two years, regulators will now f
examine them every four or five years, depending on whether the insti- !
tution’s previous rating was satisfactory or outstanding.” The lower fre-
quency will apply to 80 percent of all banks and thrifts, thereby signaling
that the CRA is burdensome. :

In summary, the GLBA provided a mixed message. On the one hand, it
mandates CRA compliance when depository institutions engage in new
financial services. On the other, it questions community group involvement
and the need for frequent federal oversight. However, the legal environ-
ment is determined only in part by legislative action. Regulatory action is
equally important. Regulations issued pursuant to the GLBA, some of
which are still interim, have insisted that lenders continue a commitment
to CRA obligations. For example, in rules issued under the GLBA, federal
regulators have rejected industry requests to expand financial activities
when an institution lacks a satisfactory CRA rating but has a plan to im-
prove its performance.® Instead, regulators insist on actual, satisfactory i
past performance. Early actions reflect a strong commitment to the CRA

on the part of the federal regulators, and a continuing desire to encourage

community participation. - R _ e

Conclusion

As securities and insurance firms enter the home mortgage and small
business loan markets, CRA lending may increase. If administrators con-
sistently apply CRA regulations, such lending may increase further. Reg-
ulators can also help by focusing on the growing disconnect between de-
posits and bank or thrift deposit-taking facilities. These developments may

usher in a newmpmivenemtrthemeeds—of—commheﬂe&be-
hind in the surge of CRA lending during the 1990s. Finally, although the

GLBA raised doubts concerning the strength of Congress’s commitment to -
the CRA, those doubts have faded as regulators began to interpret the
GLBA'’s requirements. Continued regulatory commitment is essential to
ensure a strong signal is sent to the industry—a signal that robust CRA

lending is still expected.

1. 12 US.C. § 2902(2) (1994). .
2. U.S. GENERAL AccouNTING OFFICE, Pus. No. GAO/GGD 96-120, Hous- 1
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ING ENTERPRISES, POTENTIAL IMPACTS OF SEVERING GOVERNMENT SPONSORSHIP
23 (May 1996). Home Mortgage Disclosure Act, 12 US.C. §§ 2801-2811. Data
for 1992 revealed that of all home purchase loans made by lenders subject to
the CRA, 51.3 percent were made by mortgage companies (either independent
mortgage companies or mortgage company affiliates of depository institu-
tions), 25.2 percent were made by commercial banks, 22.1 percent were made
by savings associations, and 1.4 percent were made by credit unions. Glenn B.
Canner et al., Residential Lending to Low Income and Minority Families: Evidence
from the 1992 HMDA Data, 80 Fep. REes. Burr. 73, 82 (1994). The Mortgage
Bankers Association reported in 1994 that “in recent years, mortgage bankers
have become the market leaders in home mortgage lending . . . . Mortgage
bankers originated 51 percent of $506 billion of all of the loans made [in 1993].”/
Community Investment Practices of Mortgage Banks, Hearing Before the Subcomm,
on Consumer Credit and Ins. of the House Comm. on Banking, Fin., and Urban Affairs,
103d Cong. 65 (1995) (testimony of Stephen B. Ashley, President, Mortgage
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