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Dear Sirs and Madam: 

It is a pleasure to submit ccmments on certain questions raised by your joint advance 
notice of proposed rulemsking, dated My 19,2001, and to submit our request for 
guidaace or regulations with respect tc national bsnk participation in the New Msrkets 
tax credit program’. Because of the statutory goals and objectives of the New Markets 
program, we believe that guidance can be issued in the absence of Trmsury regulations. 

Both of ua have had the privilege of working with national banks for the past 15 years in 
the low-income housing tan credit prcgrsm and in other aspecrs of community 
development activities. The banks’ participation in the low-income housing tax credit 
program has materially contributed to that progam’s success, and has provided 
affordable housing to thousands of low-income tenants. 

’ Novogradao, Miobaal J. ilnd Tracy, Thomas G., New Markets Tax C&t. A m *. 
l&Ilewfll I-I& (2001, Now* & Compmy LLP). 

’ Novq&ndoo & Company LLP, Jav+hx~ I-Inu~inc Tax Credit Handbo+. (2001, Cl& Boardman and 
C4~1413h4nl and Tmcy, Thomae 0. and Stephens, Ho&h A, Guuio to the Lo 
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General Comments 

Several comments have been made pertaining to the landing and investment tests, and tho 
relative importance of each. Others have suggested that these tests be abandoned for a 
“community development” test. Private investment has always been a necessary 
requirement for successful community revitalization. While revitalization seems to be 
both the reintegration of a neighborhood into the market and the improvement of 
economic conditions for existing residents, the latter generally follows private 
investment. Thus, to the extent that revitalization has occurred, it has been driven by 
increased private investment. In the past, Alan Greenspan has also stressed. the 
importance of equity capital in community development. We believe that private 
investment serves as a catalyst for other aspects of revitalization to occur. Looking at tho 
four factors that comprise community development under Part 25, a majority of thorn 
require private investment in one form or another. 

The investment test has been instrumental in encouraging private investment by national 
banks. One indication of investrnant activity, according to data collected by tho 
Comptroller of the Currency duringtho 1993 to 1998 time period, is that national banks 
invested in one type of community development investment (those permitted under F’art 
24 authority) seven times more in real dollars as they had in tbo previous 28 years’. If the 
investment test is not emphasized in t%ura regulations, we sre concerned that tbo level of 
private investment by national banks would substantially decrease. While the ore& neods 
may still be served by future regulations, the level or community revitalization may 
diminish and the future of community revitalization progran~s. such as the low-income 
housing tax credit program and the New Markets tax credit program would be iu doubt. 
We urge the OCC to retain the existing lending and investment tests. 

New Marketa Tax Credit Program 

In December. Congress Passed the New Markets tax credit program as part of the 
Community Renewal and Now Markets Act of 20004. It is designed to generate $15 
billion in now private sector investments in low- and moderate-income rural and urban 
communities. l’ho purpose of the act is to broaden d-10 incentives available for community 
revitalization.5 I&e tho low-income housing tax credit program, New Markets tax credits 

3 l&in, Robert B,, p Re vmmxnt Act after Binanoial M ne w in odemization: A Baneli 

’ Community Rcoewal Tax Relief Act of 2000. Public Law 106.544.106* Coagess, ly Seasion 
(DecCmbm 21,2000). kh%ix~I Reven!% Code Section 45D 00nCh8 the New Market Tax &?dit 
pM?idOM. 

5 In its C~mmince &ports. Congfass rocogniacd that mx iacentivcr are available 10 taxpayers rnakins 
iavastmcnta aud loans to nmall busineaes in low-income communities, For example, the Rapon notes that 
lax iocentivca are available to taxpayers that invest in specialized smnU buainma investment cornpanics 



can be used to offset an investor’s federal income tax. The federal tax credits are for 
qualified equity investments that are mndc thrnugll a qualified Community Development 
Entity. 

In general, Community Development Entities, or CD& must have a primary mission of 
serving or providing investment capital to low-income communities or low-income 
persons and maintain accountability to residents of the. low-income communities. In 
general, a qualified low-income community investment is (1) any capital or equity 
investment in, or loan to, any qualified active business (including commercial rental real 
estate) in low-income communities. A qualified investment may also include the 
purchase from another CDE of any loan made by such entity which is a qualified 
investment, and certain financial counseling and othar services (to be defined by JRS 
Fegulations) to businesses located in a low-income community or residents of a low- 
income community. 

The New Markets tax credit is a 39 percent federal tax credit available to investors over a 
seven-year credit period, but since the credit is available on the first day of a credit 
period, the period in which investors receive the credit is shorter. 

There are some differences between qualified investments under the New Markets tax 
credit program and community development test under Part 25, Community 
Reinvestment Act. 

1. 

2. 

3. 

Geography does not appear to be defined in Part 25. A low-income community, for 
purposes of the New Markets tax credit program, is a census tract that either has a 
poverty rate of 20 percent, or if in a metropolitan area, the area median income does 
not exceed 80 percent of the metropolitan area median income, or otherwise does not 
exceed 80 percent of the statewide area median inoomo. 

Low-income thus encompasses both low- and moderate-income categories in Part 25. 

The primary purpose of the Community Development Entity is serving, or providing 
investment capital for, low-income communities or low-income persons. This 
purpose should be considered community development under Part 25. which 
includes: (a) affordable housing (including multifamily rental housing for low- or 
moderate-income individuals, (b) community services target4 to low- or moderate- 
income individuals; (0) activities that promote economic development by financing 
businesses or farms that meet the size eligibility standards of the Small Business 
Administration’s Development Company or Small Business Investment Company 

licensed by the SBA to make loans to, or equity invshnents in, smqI1 businesses owned by persons who 
am socially or ecooomically disadvaslagcd, MO& if not all, oftis area would fall undu ti Community 
Pevclo~ment Definition in P~tl25, Section 2512(b) which defms community development. Section 
25.12(h)(3) deals with activities that promote economic dcvelcpment by finnacing businesses or farms that 
moat rhc size eligibiliry standards of rhc Small Business AdmbGtmtion’6 Development Company or Small 
Businc# Invpstmcnt Company programs or have gross anaual reve-nuos of $1 million or less. Wore. 
the purpose oftho New Markets legislation is to expapd tax incentives ta reaoh tba broader aspects of 
community rcvitalWion. 
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programs or have gross annual revenues of $ 1 million or less, or (d) activities that 
revitalize. or stabilize low- or moderate-incnmc geographies. While it is clear that the 
New Markets program is intended to promote community revitalization through 
private investment, the uncertainty of what constitutes revitalization for purposes of 
Part 25 creates a vacuum that could discoumge national bank participation in many 
aspects of that program. 

The success of the New Markets tax credit program will depend, in part, on national bank 
participation. To just allow participation in those activities which meet the more specific 
criteria of the community development test (i.e., community services targeted to low- and 
moderate-income individuals or small business loans) would be defeating the purpose of 
the New Markets legislation. This legislation expands incentives for community 
revitalization by encouraging private investment for all types of businesses that impact a 
community and providing for financial services to both low- and moderate-iacome 
individuals and to businesses. Because Congress has deemed these revitalization 
activities worthy of special tex treennent, and because the federal program will provide 
much needed private capital to low- and moderate-income communities, we urge that the 
OCC consider issuing guidance with respect to the following. 

J. Because of the imuottancc of the New Markets tax credit moaram community 
revitalization mozram. and the imuact that national bank inv&nent totld have on i& 
suocers. it is absolutclv essential that the OCC reduce uncertaintv bvorovidinn m&dance 
that the New Markets urozram is mesumed to be eliFible as communitv develomnent. 

Revitalization, in the broad sense, is both the reintegration of a neighborhood into the 
market and the improvement of economic conditions for existing residenta.” 
Reintegration involves traditional physical redevelopment end private investment. To the 
extent that revitalization has occurred, it has been normally driven by private investment, 
which Is not lhnited to small business investment. CeneralIy, it is thought that private 
investment precedes individual economic impmvemcnt7 

Wbib? the principal purpose of tbe Community Reipvestment Act is to encourage 
financial institutions to help meet the credit needs of the communities in which they 
operate, the focus of the Act, as it pertains to low-income housing tax credit or New 
Markets tax credit participation is on community development Tbe broader aspect of 
community development is apparent when national banks make investments, since these 
investments must have as their primary purpose community development, and when 
national banks participate in loan consortia or third patty loans, since these loans must be 
community development loans. As explained later, national banks can participate in New 
Markets loans by investing in a Community Development Entity (CDR). 

’ Ibid., p. 264 



The Community Reinvestment Act has recognized that the broader aspect of community 
revitalization is a component of community development by inchniing activities that 
mvitalize or stabilize low- or moderate-income neighborhoods as part of the community 
development test. Thus, national banks should be encouraged to invest in community 
revhabzation programs as well as affordable housing, social investing, or small business 
lending programs. 

Tax credits have been an essential catalyst for private investment in community 
development activities. For example, witbout low-income housing tax credits, private 
developers could not afford to build housing that is affordable for low-income 
individuals, even though the demand is great, because it cannot be built for a price that 
fits within a low-income individual’s budget. New Markets tax credits is another building 
block in the governmen t’s revitalization strategy, which encourages private investment in 
low- and moderate-income communities through businesa investments or loans and 
financial services to those businesses or residents in the low- or moderate-income 
communities. The New Markets program recognizes the bmad nature of private 
investment and does not distinguish between the size of the business or its character. 

Tbe concept of community revitalization through private investment is very broad, 
involving not only investment in businesses both large and small, but also in commercial 
real estate such as retail centers aud parking garages. The Internal Revenue Service has 
recognized this aspect of community revitalization when it upheld the tax-exempt status 
of an organization that was developing a parking garage and market rate apartments in a 
downtown district because the organization was involved in community revitalization. 
Other IRS rulings contribute to the multi-faceted nature of the community revitalization 
area. 

Guidance was issued by the OCC after the initiation of tbe low-income housing tax credit 
pmgram to make it clear that participation in that government program meet the 
community development test for qualified investments We are requesting that the OCC 
issue guidauce that the New Markets tax credit program is presumed to be eligible under 
Part 25 because it is a community revitalization program. Requiring national banks to get 
an individual &termination on a facts and circumstances basis as to whether a proposed 
investment in the New Markets program meets the community development criteria or 
not is counter-pmductive and would discourage many types of New Markets investments, 
aa well aa general participation in the program. 

II, Clarification of a national bank’s indirect oarticination. tbroueh a New Market tax 
Fredit investment. in loans orKnated bv the Communitv Develoument Entitv. in p 

a. Seotion 2522(a)(3) of Part 25, de&g with the lending test, provides that a bank may 
ask the CCC to consider loans originated or purchased by consortia in which the bank 
participates, or by third parties in which the bank has invested, only if the loans meet 
the definition of a Community Development Loan. 



b. 

C. 

d_ 

a 

f. 

Section 25,22(d) defines lending by a consortia or a third party as community 
development loens originated or purchased hy a consortium in which the bank 
participates, or by a third party in which the bank has invested. Section 25.22(d)(2) 
provides pmccdures by which CPU credit may be allocated among participants or 
investors, es they choose, provided that only one participant or investor may claim a 
loan origination or loan purchase and each participant or investor is limited to the 
percentage sham with respect to loans claimad. 

Examolc Ong A group of banks, all of which are national banks as defined in 
Section 25.12 of Part 25, form a Community Development Entity (CDE) that receives 
an allocation of New Markets tax credits. The CDS’s comprehensive investment plan 
(that is submitted to Treasury as part of the application for tax credits) is providing 
business mezzanine loans to qualified businesses in low-income communities. The 
loans will qualify as Community Development Loans under Part 25. The banks make 
a $5 million investment in the CDE and use a loan consortia stmctum to originate the 
business mezzanine loans. 

The OCC should clarify that such investment by the national banks meets the lending 
test under Section 25.22(d) and that theii method of claiming the loans and amounts 
that can be claimed is governed by Section 2%22(d)(2). 

Sxamule Two. AK! is a third party fund mat is a CDE, and has received an allocation 
of New Markets tax credits. Its comprchcnsivc investment plan is providing business 
mezzanine loans to qualified businesses in low-income communities, The loans will 
qualify as Community Development Loans under Part 2.5, A national bank makes an 
investment in ABC. 

The OCC should clarify that such investment by the national bank meets the lending 
test under Section 2522(d) and that its method of claiming the loans end amounts are 
governed by Section 2522(d)(2). 

JIT. Clerification of a national b&Ws indirect uaticiaation. throueh a New Markets Q& 
credit investment. in a CDE. as a Oualified Investment for oumoses of the investment tea 
wer Part 25, 

a Part 25 does not specifically address indirect participation by a national bank. 

b. However, later guidance provides that the direct or indirect nature of the qualified 
investment dots not affect whether an institution will receive consideration under the 
CRA regulations because the regulations do not distinguish between “direct” and 
“indirect” investments. Thus an institution’s investment in an equity fund tb& in 
turn, invests in projects that, for example, provide affordable housing to low- and 
moderate- income individuals would receive consideration as a qualified investment. 
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The psrpas~ of tie fun4 however, wwi emphaoieca In ather guidance. An long as the 
PrharY pvfposc dthe Innnt is community r.lmIopment a6 defhod in tbs BRA 
r~@atkw~o, an ImtItution’e investment In a fund that in turn inveatn in B community 
developtnent pmgct iE a qualm invastmant 


