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Tuly 25, 2008

Regulatory Comments
Chief Counsel's office
Office of Thrift Supervision
1700 G Steet, NW
Washington, DC 20552

Attn: OTS-2008-0004

RE: Unfair or Deceptive Acts or Practices
To Whom 1t May Concern:

I would like to cormment on the proposal regarding the overdraft services contained in Unfair or
Deceptive Acts ot Practices. Emprise Bank has been offering an overdraft coverage service since 2001
under the Strunk and Associates gnidelines which complies with the 2005 interagency guidance znd best
practices. Since initiating the program we have received numerous letters from our custorners thanking
the baok for covering their overdrafts and working with themn when they were having financial
difficulties.

Year to date 22.37% of our customers have taken advantage of the overdraft coverage at least once. The
analysis of overdraft services published in the Federal Register, Vol 73, No. 97, Monday, May 19, 2008
states “many consumers may be automatically envolled in their institution’s overdraft service, without
having been given an adegquate opportunity 1o opt out of the service and avoid the costs asseciated with
the service”, This is an unfair statemnent when you consider that if the check was returned duc to
insufficient funds the consumer would bave alsa incurred fhe merchant foes associated with a returned
cheek and/er recleaying fees that can amonnt to triple the ecost of what we would have charged by
paying the izem the first time and the embarrassment and time involved with contacting the merchant
arrangement final payment.

Requiring banks to receive “affinnztive” consent prior to allowing overdraft coverage to be used ata -
point-of-sale would be an inconvenience and embamrassment to the customer. Emprise customers ang the
customers of many other financial instifutions are provided notice of their qualification for overdraft
coverage and their right to opt out. Many customers regularly mansge their accounts to avoid
overdrawing therm. If consumers had to take the time to request the service, it would place an
unnecessary burden. on conswmers and fnancial nstitutions.

Limiting the use of vverdraft coverage to checks and ACH transacrions and requiring institations to
allow partial opt-out for debit card transactions is technicaily not feasible at this time. Therefore financial
institutions and transaction processors would incur significant system changes with the proposed rule.
O core system software provider and debif card processor are currently evaluating the time and
expense should this burdensome requirement be imposed. Additionally for those customers who use
their debit card for recurring payments, the ability for them to opt out if there were insufficient funds in
their account, at the time the payment is presented, would be virtually fmpossible.
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At the very least, exceptions should be in place to ailow financial institutions to impose a fee or charge
for paying an overdraft as mentioned in the proposed rules, even if the consumer has opted out of the
institutions overdraft coverage.

The proposal on debit card holds is far too complicated to be implemented or for consumers to
understand. As opposed to the finaneie! institution being penalized for managing their rigk fo ensure
fonds are availsble for suthorized transactions the onus needs to be on the moerchants and card networks
to be timely with their presentments,

The processing order proposal would be & micro-managing disaster because we do not always “know” in
a hatch envitonment which item came in first, There are various orders of processing across the country
for transactions based upon time zones, cutoffs of processors, transportation requirernents, and time of
day when transaction was initiated. Allowing customers to choose an aliernative payuent processing
order would be absolutely impossible to manage due fo system limitetions. Financial Institutions are
able ta post large volumes of transactions daily, but it requires standardization of payment order for
automation. 1f financial institutions are required to toake significant investment I new software to
support personalization of payment order the cost of the software would need to be paseed to the
constmer because finapcial instinutions operate on very small margins.

If such a burden is placed on financial institutions it would be very imporrant that we have 18 to 24
months tirae for development and testing of systems to ensure consumers do not have undue negative
irnpact from poorly designed software and processes the result of insufficient design time.

Sincerely,

Gl Hrmers,

Cynthia Fleming
Vice President

Cc: Representative Todd Tiahart
Senator Pat Roberts



