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Update: Tax Benefits for Military Personnel in a Combat Zone or Qualified Hazardous Duty Area

Major Richard W. Rousseau
Professor, Administrative and Civil Law Department
The Judge Advocate General School, U.S. Army

“With our citizens working so hard to protect the people of Kos- potential state tax implications of the designations. By under-
ovo, they shouldnt have to worry about their taxes.” standing the legal foundations for each designation, the judge
—President William J. Clintdn advocate can provide legal assistance to service members
encountering combat zone and deployment tax issues with fed-
“Our men and women serving in the Kosovo area should be eral and state taxing authorities. Finally, judge advocates need
focused on one thing and one thing only—keeping themselvego know how to “invoke” these benefits for soldiers.
safe from harm and achieving our mission. While our troops
are under fire, they certainly dont need to be doing battle with
the IRS as well.” Historical Development
—Ways and Means Committee Chair Bill Archer, R-Texas
Since the inception of the first modern income taxation in
the United States in 1923pecial federal income tax benefits
Introduction have been granted for service members in World War |, World
War I, Korea, Vietnam, the Persian Gulf, Bosnia, and now
As the individual tax filing deadline of 15 April 1999 drew Kosovo’ Federal tax benefits for service members during con-
near for most taxpaying Americans, Congress and the Presiderfticts and deployments have ranged from income exclusions,
focused their attention on tax issues relating to service membergxtensions or delays to file tax returns, and assistance in han-
deployed in Operation Allied Force. President Clinton issued dling tax matters, paying taxes, or receiving tax refunds. Con-
an executive order giving tax breaks to service members servtemporaneously with the historical development of federal tax
ing in Operation Allied Force on 13 April 1999Congress benefits and relief for service members in a combat zone, the
enacted similar legislation on 16 April 1999 providing tax relief states also began to provide tax relief for their citizens serving
to military personnel serving in the Kosovo area of operationsin combat zones.
by designating it as a qualified hazardous duty areeesident
Clinton signed the legislation on 19 April 199Qludge advo-
cates should be familiar with the details of the executive order, What is a Combat Zone or Qualified Hazardous Duty
the legislation, and the accompanying administrative proce- Area?
dures regarding tax issues of service members serving in and in
direct support of a combat zone or qualified hazardous duty To understand the pertinent tax code provisions and regula-
area. tions, the judge advocate must understand certain tax “terms”
that have developed legislatively and administratively over
To understand recent tax developments, judge advocatesime. The term “combat zone” may conjure up one set of
must understand the basic concepts relating to “combat zonefmages to the infantry soldier, but in the world of taxation, fed-
designations, “qualified hazardous duty areas” for taxation pur-eral law specifically defines a “combat zone.” A combat zone
poses, the federal tax benefits of each designation, and thé an area in which the armed forces are or have engaged in

1. 70 Daily Tax Rept. G-1 (BNA) (Apr. 13, 1999).

2. 1999 Tax Notes Today 73-31 (Apr. 16, 1999).

3. Exec. Order No. 13,119, 64 Fed. Reg. 18,797 (1999). All executive orders are available at <www.access.gpo.gov

4. Pub. L. No. 106-21, 113 Stat. 34 (1999).

5. Id.

6. U.S. ®nsT. amend XVI.

7. Many articles provide a historical account of the development, underlying principles, and changes in the area dbtesemiied members in armed conflicts.
Seee.g, Edward A. Beck, IlI;The Taxation of Members of the Armed Services: Legislative and Administrative Changes Arising From the Persian GuB&onflict
Fep. B. News & J. 350 (Aug. 1991); Lieutenant Colonel George Hancdak,Note: Final Combat Zone Compensation R#lemy Law., Dec. 1993, at 31; Major
Mark HendersonBosnian Tax RelieArRmY Law., May 1996, at 27; Major Bernard Ingoltax Note: President Paves Way for Tax Benefits by Declaring Persian

Gulf Area a Combat Zonérmy Law., Mar. 1991, at 54; Major Bernard Ingoltax Note: DOD Designates Imminent Danger Aréasvy Law., Apr. 1991, at 46;
Patrick J. Kusiakincome Tax Exclusion for Military Personnel During W&® Fep. B. News & J. 146 (Feb. 1992).

DECEMBER 1999 THE ARMY LAWYER « DA-PAM 27-50-325 1



combat® The President of the United States designates combatvhile serving in a qualified hazardous duty area or combat
zones by executive order. Service members may invoke comzone, it will generally be excludable from incotfe.

bat zone tax relief only if they serve in a combat zone on or after

the date designated in the executive otdEne President of the

United States has issued combat zone executive orders for the How Does a Service Member Qualify for Service in a
Korean Conflictl® Vietham?! the Persian Gulf and Kosovd? Combat Zone or Qualified Hazardous Duty Area?

While an executive order creates a combat zone, legislation Generally,

creates a “qualified hazardous duty area.” Members serving iny st serve in a combat zone or qualified hazardous duty area.
a qualified hazardous duty area receive the same tax treatmefqyice members outside of a combat zone or a qualified haz-
under the Internal Revenue Code as members serving in a comy o5 duty area can receive combat zone tax benefits if their

bat zone? The legislation will specify the date that members in gerjce directly (as opposed to remotely or indirectly) supports
the qualified hazardous duty area become eligible for tax rel'ef'military operations in the combat zone. These service mem-

Congress has created two qualified hazardous duty 8reBS. pers must meet three basic conditions. First, the direct support
each, Congress has designated certain countries as qualifiegk mjjitary operations must maintain, uphold, or provide assis-
hazardous duty areas and has specified that each designateg,ce for those involved in military operations in the combat
country will lose its status as a qualified hazardogs duty area, e (or qualified hazardous duty ar®Second, the service
when the Department of Defense (DOD) stops paying membersy,s¢ qualify the service member for hostile fire pay or immi-
either imminent danger or hostile fire pay for service in that o danger pa¥. Finally, the reason for the imminent danger

16 i
country:® Thus, the DOD, by controlling the payment of hos-  hgtile fire pay must be based on the risks or dangers related
tile fire or imminent danger pay to members in a particular ; e qualified hazardous duty area or combat #one.
country, can also control when members serving in that country

will no longer be entitled to the special tax benefits applicable  «pq [DOD] determines whether service is in direct support

to service in a qualifie”d_ hazardous duty area. “Hostile fire or ot yijitary operations in a combat zone or qualified hazardous
imminent danger pay” is the name for a special pay for dutyduty area.” Within the DOD, the Assistant Secretary of

when a service member is subject to hostile fire or imminent yofanse (Force Management Policy) has the general mission
, .
dangef” The DOD starts and stops this p&yGenerally, hos- ¢ o gministering combat zone tax benefits. The Assistant Sec-

tile fire or imminent danger pay is includible in income fpr fed- retary of Defense (Force Management Policy) has delegated
eral tax purposes. However, if a member becomes entitled {0 ifyiract support approval authority on four occasions: the United

to receive combat zone tax benefits, a member

8. LR.C. 8§ 112(c)(2) (West 1999).
9. 1d. §112(c)(3).

10. Exec. Order No. 10,195, 3 C.F.R. § 373 (1949-19&g)inted in26 U.S.C. § 23 (1952)s cited inPatrick J. Kusiakncome Tax Exclusion for Military Personnel
During War, 39 Fep. B. News & J. 146, at n.32 (Feb. 1992).

11. Exec. Order No. 11,216, 3 C.F.R. § 301 (1964-1965), 3 C.F.R. § 301 (1964a68Hd inKusiak,supranote 10, at n.40.
12. Exec. Order No. 12,744, 56 Fed. Reg. 2661 (1991).

13. Exec. Order No. 13,119, 64 Fed. Reg. 18,797 (1999).

14. Pub. L. No. 104-117, §§ 1(a)(2), (b), (e)(1), 109 Stat. 827 (1996).

15. One qualified hazardous duty area was designated as Bosnia, Herzegovina, Croatia, and Matedbeiather qualified hazardous duty area pertains to the
Federal Republic of Yugoslavia (Serbia/Montenegro) and Albania. Pub. L. 106-21, 113 Stat. 34 (1999).

16. Id. In addition, Congress could also enact legislation terminating the qualified hazardous duty area.

17. The pay is $150 per month. 37 U.S.C.A. § 310 (West 1999).

18. Members who come under hostile fire are automatically entitled to hostile fire pay. The unit commander certifies Wweenaghim command have come
under hostile fire. The Assistant Secretary of Defense (Force Management Policy) designates an area as an imminerdanaftep@yiewing the threat assess-
ment submitted by the theater commander.

19. Due to the pay exclusion cap applicable to commissioned officers, some officers will not be able to exclude thismmynfeonBecause the pay exclusion
cap is not applicable to enlisted and warrant officer members, these members will be able to fully exclude the pay wherit they eambat zone or qualified
hazardous duty area. I.R.C. § 112(b), (c) (West 1999). For more inforrea@anfranotes 54-59.

20. Treas. Reg. § 1.112-1 (1999).

21. Id.
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States Commander in Chief, Central Command, has direct supappropriate, commanders should also initiate requests to stop

port approval authority for Operation Desert Storm and follow- combat zone benefits.

on operations; the United States Commander in Chief, Europe

(USCINCEUR) has direct support approval authority for Joint ~ Unless a service member has an independent basis for enti-

Task Force Provide Comfort; the USCINCEUR has direct sup-tlement or qualification for hostile fire or imminent danger pay,

port approval authority for Operation Joint Endeavor and fol- a service member in a combat zone or qualified hazardous duty

low-on operations; and the USCINCEUR has direct supportarea while on leave from a duty station located outside a combat

approval authority for service members supporting the Kosovozone, or who passes over or through a combat zone during the

area of operations combat zdtie. course of a trip between two points, both of which lie outside a

combat zone, or who is in a combat zone solely for his own per-

As a practical matter, unit commanders generally inifjate sonal conveniencés not considered eligible for combat zone

requests to extend combat zone tax benefits to service membetax benefit$’ Service members assigned to official temporary

based upon service in direct support of military operations in aduty in a combat zone or qualified hazardous duty area qualify

combat zone or qualified hazardous duty area. Requests téor combat zone tax relief and entitlemefits.

extend combat zone tax benefits to service members in direct

support are submitted through the chain of command to the uni-

fied commander who is responsible for the operafiors

22. U.S. BP'T oF DeErensg DOD Rec. 7000.14-R, lRanciAL MANAGEMENT ReEGULATION, para. 440103B.5 (July 1996%eeGuidance, Office of the Assistant
Secretary of Defense Force Management Policy (Military Personnel Policy), subject: Guidance for Requesting/Approving CofivaBénedits for Service in
“Direct Support” of Military Operations (22 Apr. 1999) [hereinafter Guidance]. The DOD has imposed this third requireraer@&indPrior to 1970, only service
members who actually served in a combat zone were entitled to the combat zone pay exclusion. I.R.C. § 112; Treas. RecAl§budR the law had not changed,
the IRS amended its regulation interpreting I.R.C. § 112 in November of 1970. The amended regulation made members dbticeamhedperformed military
service outside a combat zone eligible for the I.R.C. 8 112 exclusion if: (1) the service is in direct support of mitationepe the combat zone; and (2) their
service qualifies them for hostile fire pay under 37 U.S.C.A. § 310. Section 310 was subsequently amended to createcd pewy kyfmavn as “imminent danger
pay.” In 1993, the IRS amended its regulation to reflect this change and broadened the second requirement to inclucdaing@irEyt The DOD imposed this
third requirement because it believes it is fully consistent with the intent of the regulation and that it must fully adisgpeltoy to maintain the public’s trust and
its good working relationship with the I.R.S. But for this requirement, members serving at a radar site far from the cofgbalifrethdazardous duty area, in a
country designated as an imminent danger pay area because of a threat of domestic terrorism, could claim entitlement benedise whenever they directly
support operations in the combat zone/qualified hazardous duty area. To prevent what it perceived to be an unwarraomesf éheeiasi benefits associated with
combat zone/qualified hazardous duty area service, the DOD imposed the requirement that the reason for payment of imenioehogtledire pay be based on
the risks or dangers related to the combat zone/qualified hazardous duty area.

23. Rev. Rul. 70-621, 1970-2 C.B. 13eeGuidancesupranote 22.
24. Guidancesupranote 22
25. Id.

If the Assistant Secretary of Defense (Force Management Policy) has not delegated approval authority for that operaified, cbenun
mander will submit the request through the Chairman’s J-1 to the Assistant Secretary of Defense (Force Management PoticyhaAdsgr
in the chain may reject a request to extend combat zone tax benefits; only the unified commander who has been delegapgadirect
approval authority may approve a request to extend combat zone tax benefits to service members based upon servicepiordird¢hsup
Assistant Secretary of Defense (Force Management Policy) has not delegated approval authority, only the Assistant Bedestsey(Bbrce
Management Policy) may approve the request. Because the facts that support a determination that service is in direetsugpottta
change, unit commanders must regularly reassess whether the facts justify the continuation of this benefit. Unit comthpratepiyi
notify higher headquarters of changes and will conduct formal, periodic (at least annual) reviews of whether the diredetrpgingtion
should be continued. The unit commander will promptly initiate a request to stop combat zone benefits when circumstaridei owenit
manders will submit these requests through their chain of command to the unified commander responsible for the opbm#asistant
Secretary of Defense (Force Management Policy) has not delegated approval authority to the unified commander, and tremaiiiget c
determines it is appropriate to continue providing combat zone tax benefits, the unified commander will submit the remestalCbair-
man’s J-1 to the Assistant Secretary of Defense (Force Management Policy). Any general or flag officer commander imtneabaiove
a request (or independently determine that it is appropriate) to stop combat zone tax benefits. A general or flag offindecavhmstops
combat zone [tax benefits] will notify both Defense Finance and Accounting Service, the unified commander, and the Assstantobe
Defense (Force Management Policy) of the determination.

Only requests that meet the criteria as indicated in the DOD Financial Management Regulation Volume 7A, Chapter 44, gatgBmhahd Treasury Regulation
§ 1.112-1 will be approvedd.

26. Guidancesupranote 22.
27. Treas. Reg. § 1.112-1(f)(1) (1999).

28. Id. § 1.112-1(f)(2).
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Tax Benefits and Relief for Military Personnel in Combat tax are suspended while the service member serves in a desig-

Zone or Qualified Hazardous Duty Area nated combat zone and hazardous duty #reghe deadline
extension also applies to the filing of all tax schedules and
Extension of Time for Tax Actions forms that are attachments to the federal individual tax return.

The suspension of time encompasses the period of service in the

Generally, individual taxpayers must file their federal combat zone, as well as any time of continuous qualified hospi-
income tax returns by 15 April each y&arUnited States citi-  talization resulting from injury received in the combat zone and
zens and residents in military or naval service on duty, includ-the next 180 days thereafter.
ing permanent or short term duty outside of the United States
and Puerto Rico, are allowed an additional automatic two- The additional time is also disregarded in determining tax
month extension to file taxé$. If a service member is out of liability under the Internal Revenue Code (including interest,
the country on 15 April, he is not required to file a form to penalty, additional amount, or addition to t&x)The Internal
request an additional two-month extension. A service memberRevenue Service (IRS) has determined that this extension runs
filing his return must indicate on the return that he is claiming consecutively, not concurrently, with the tax-filing sea¥on.
an extensioi* The extension applies to both filing returns and Consequently, soldiers serving in a combat zone may be enti-
paying the tax that is difé. However, service members using tled to up to 105 additional days for a total combat zone exten-
the automatic extension must pay interest on any unpaid taxsion of 285 days to complete action on tax matters after leaving
from the original due date of the return until the date the tax isthe combat zon&. If the IRS takes any tax action during the
paid= combat zone extension period or sends a notice of examination,

the service member should return the notice to the IRS with the

Soldiers qualifying for service in a designated combat zonecombat zone designation written across the top of the notice or
or qualified hazardous duty area are entitled to special extenletter. Service members who use the combat extension would
sions of time for completing various tax actions. The period for have been entitled to interest on any refund due beginning from
filing tax returns, paying taxes, or filing a claim for a refund of

29. ILR.C. § 6072 (West 1999).
30. Treas. Reg. § 1.6081-5(a)(6).
31. Id. § 1.6081-5(h).

32. Id. § 1.6081-5(a).

33. L.R.C. § 6601(b). Several bills were introduced early in 1999 to create a specific provision in the Internal Revetuex€onie service members from the
accrual of interest due to using the overseas extension. As of the date of publication of this article, none of thewempesasted into lawSeeUniformed
Services Filing Fairness Act of 1999, S. 308, S. 767, 106th Cong.

34. The suspension of time applies to the following acts pursuant to I.R.C. § 7508(a)(1):

(A) Filing any return of income, estate, or gift tax (except employment and withholding tax);

(B) Payment of any income, estate, or gift tax (except employment and withholding tax) or any installment thereof or ef katyildthto
the United States in respect thereof;

(C) Filing a petition with the Tax Court for redetermination of a deficiency, or for review of a decision rendered by tharfax C

(D) Allowance of a credit or refund of any tax;

(E) Filing a claim for credit or refund of any tax;

(F) Bringing suit upon any such claim for credit or refund;

(G) Assessment of any tax;

(H) Giving or making any notice or demand for the payment of any tax, or with respect to any liability to the United i8testiof any tax;
(1) Collection, of the amount of any liability in respect of any tax;

(J) Bringing suit by the United States, or any officer on its behalf, in respect of any liability in respect of any tax; and

(K) Any other act required or permitted under the internal revenue laws specified in regulations prescribed under thig tec8ecretary;

35. I.R.C. § 7508(a).

36. Id.

37. 1d.

38. The length of the extension period depends on when the soldier began serving in the combat zone. For examplenargpldignescombat zone from 1

October 1999 until 1 May 2000, will have the full 285 days to file the 1999 tax return. This extension equals the 180siay, eltes the full 105 days in the tax-
filing season. Soldiers beginning service in the combat zone after 1 January 2000, will not have the full extensioopexample, a soldier arriving in the combat

zone on 1 February 2000 and serving until 1 May 2000, will have 254 days. This period of time is equivalent to the fukdt@dsian, plus the seventy-four days
remaining in the filing season since 1 February 208€el.R.S. Notice 99-30, 1999-22 |.R.B. 1.
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the original due date (15 April 1999 for 1998 tax returns, or 15 A contribution made on 1 June 2000 could be designated as a
April 2000 for 1999 tax returnsy. contribution for the 1999 tax year if it is made before the tax-
payer’s combat zone suspension period exgirdhe taxpayer
Spouses of service members entitled to the combat zone tawould have to designate the contribution as a contribution for
benefits are entitled to the same suspension of time for handlinghe 1999 tax year to claim it on his 1999 income tax return.
tax matters® The deadline extension provisions apply to both
spouses whether filing a joint or separate return. If spouses
choose to file a separate return, they will have the same extenExclusion of Compensation of Service Members Received in a
sion of time to file and pay their taxes as the service methber. Combat Zone from Gross Income
The combat zone extensions also apply to individuals serving
in the combat zone in support of the U.S. Armed Forces. These Perhaps the greatest tax benefit for the majority of service
include Red Cross personnel, accredited correspondents, anghembers serving in combat is the exclusion of combat zone
civilians acting under the direction of the U.S. Armed Forces in compensation. Under the combat zone compensation exclusion
support of those forces (both DOD civilian employees and tax rules, gross income does not include certain combat zone
civilian employees of defense contractdfs). compensation of members of the Armed Foféesny official
presence in a combat zone during the month will qualify the
Generally, an individual may receive credit for contributing service member for the combat zone exclusion for the entire
to an Individual Retirement Account (IRA) during the preced- month. Likewise, if a service member is hospitalized outside of
ing tax year if he makes this contribution on or before the duethe combat zone for part of a month as a result of wounds, dis-
date for the income tax retuth. The due date is determined ease, or injury incurred while serving in a combat zone, he qual-
without regard to extensions. For example, a contribution madsifies for the combat zone exclusion for the full month, provided
on 14 April 2000, by a calendar year taxpayer, could have thecombatant activities remain in the combat ztine.
designation of a contribution for the 1999 tax year. On the other
hand, a contribution made on 20 April 2000 could not be desig- Enlisted personnel serving in a combat zone during any part
nated as a 1999 IRA contribution, even if the taxpayer obtainsof any montt may exclude from gross income all compensa-
an extension to file his 1999 federal income tax return. [Thetion received for active servicer that montt? If the enlisted
“combat zone” extension, however, provides the taxpayer withservice member is hospitalized as a result of injuries, wounds,
an additional period to contribute to an IRA for the preceding or disease incurred in a combat zone, all the military pay for the
tax yeart* To qualify, the taxpayer must make a contribution month is also excluded from gross incothelhe same com-
before the earlier of the end of the income tax return filing pensation exclusion rule applies to commissioned offiters;
period established under the combat zone tax exterisimns however, the exclusion from income is limited to the maximum
the date on which the federal income tax return actually is filed.enlisted amount “Maximum enlisted amount” means the

39. Seel.R.C. § 7508(b).Seealso|.R.S. Notice 99-30, 1999-22 |.R.B. 1, Q & A #24.
40. I.R.C. § 7508(c).

41. I.R.S. Notice 99-30, 1999-22 .R.B. 1, Q & A #17.

42.1d. Q & A #13.

43. LR.C. § 219(F)(3).

44. |.R.S. Notice 91-17, 1991-23 |.R.B. 25; |.R.S. Notice 99-30, 1999-22 I.R.B. 1, Q & A #21; Major George Haacbdlzke: IRA Contributions By Desert Storm
Personnel ArRmy Law., Sept. 1991, at 35.

45. |.LR.C. § 7508.

46. |.R.S. Notice 99-30, 1999-22 .LR.B. 1, Q & A #21.

47. I.R.C. § 112.

48. Treas. Reg. § 1.112-1(b)(3) (1999).

49. If a service member of the Armed Forces serves in a combat zone for any part of a month or is hospitalized for amyquatt @ a result of wounds disease,
or injury incurred while serving in the combat zone, the member is entitled to the exclusion for that month to the saasefelitemtember has served in the combat
zone for the entire month. Treas. Reg. § 1.112-1(b)(3).

50. I.R.C. § 112(a).

51. The exclusion is limited to hospitalization during any part of any month beginning not more than two years after twvdrat m the zoneld. § 112(a)(2);
Treas. Reg. 1.112-1(c).
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highest rate of basic pay for such month to any enlisted membeservice in an area outside the combat zone, results in the service
of the Armed Forces of the United States at the highest paymember receiving combat zone tax benefits if they are receiv-
grade applicable to enlisted members plus the amount of hostiléng hostile fire or imminent danger pay. Service members
fire or imminent danger pay to an officer for the movithror meeting the criteria receive the same combat zone compensa-
1999, commissioned officers may exclude up to $4653 eachtion exclusion benefits as individuals serving in the combat
month during any part of which they served in a combat %one. zone®

While the service member is entitled to the combat zone
exclusion, income tax withholding does not apply to the IRA Contributions by Personnel in a Combat Zone
excludable compensatidfi. The Defense Finance and
Accounting Service does not report these amounts to the IRS on Service members who serve an entire calendar year in a
Form W-2 as “wages, tips, other compensation.” Neverthelesscombat zone may have no taxable compensation or very little
military pay for combat zone service is still subject to Social taxable compensation. [f taxable compensation is less than
Security and Medicare taxes. The Form W-2 will report the $2000 in a calendar year, the service member may not be eligi-
excluded military pay in the boxes indicated “Social Security ble to make an IRA contributidid. In general, a service mem-
wages” and “Medicare wages and tips.” It will also show the ber may contribute any amount to an IRA that is more than the
excluded amount in block 13, as a code “Q” i@nCompen- smaller of the service member’s taxable compensation or
sation for active service includes basic pay and certain othe$2000% Any contribution to an IRA that is more than the con-
forms of compensation. The other types of compensationtribution limit is an excess contribution and must be withdrawn
excluded under the rules include: pay for accrued leave earnetb avoid a six- percent excise t#x.
in any month served in a combat z6ha;reenlistment bonus if
the voluntary extension or reenlistment occurs in a month A married service member filing a joint federal income tax
served in a combat zofitand awards for suggestions, inven- return whose service in a combat zone results in less than $2000
tions, or scientific achievements members are entitled toof taxable income, but whose spouse is working and earns more
because of a submission they made in a month they served in #han $2000 of taxable compensation can make contributions to
combat zoné&° his IRA up to the dollar limitation based upon the couples

adjusted gross inconf&.Because of recent changes to the tax

As previously mentioned, service in direct support of mili- laws relating to spousal IRAs, it appears that the compensation

tary operations in a combat zone by performance of military limitation will only come into play for service members in the

52. The term “commissioned officer” does not include a commissioned warrant officer. I.R.C. § 112(c)(1).
53. Id. § 112(c)(5).
54. 1d.

55. This represents the $4503 payable monthly to the Sergeant Major of the Army and to the other senior enlisted advisioes sétvices plus $150 for imminent
danger/hostile fire pay.

56. I.R.C. § 3401(a)(1).

57. Code “Q” represents military employee basic quarters, subsistence, and combat zone compensation.

58. Treas. Reg. § 1.112-1(b)(5) example 2 (1999); I.R.S. Notice 99-30, 1999-22 .R.B. 1, Q & A #6.

59. Treas. Reg. § 1.112-1(b)(4), (5) example 5, 6.

60. Treas. Reg. § 1.112-1(b)(5) example 4.

61. Id. § 1.112-1(e).

62. I.R.C. § 219(b)(1)(B) (West 1999).

63. Id. § 219.

64. An excess payment is defined as any amount paid into an account by the taxpayer, spouse, or employer exceeding thenoumdirftientaxpayer’s taxable
compensation or $2000). Taxpayers must pay a 6% excise tax each year on the excess amount left in an account (unlesefoithdnaviiing deadline)See
Shelley v. Commissioner, 68 T.C.M. (CCH) 584 (1994). Interest earned on excess contribution generally must also be withididwaed in gross income, and
is subject to a 10% tax for early withdrawal. A taxpayer cannot reduce an excess payment by applying it against arr @asibicyekess than the full amount
was contributed. If contributed during the next year, the taxpayer can reduce the contribution by applying it againstetéue betxthe annual contribution limit

may not be exceeded. I.R.C. § 4973.

65. I.R.C. § 219(c).
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combat zone if theombinedncludible compensation of a hus- is on active duty in a combat zone, does not constitute compen-

band and wife for the tax year is less than the sum of their dollarsation for active service in a combat zone, and is not excluded

limitations. The service member in the combat zone whq hasfrom gross income under the combat zone pay exclu8ion

less than $2000 taxable compensation for the calendar year caBeparation payments do not fall within the definition of “com-

attribute his spouse’s compensation to contribute to his®tRA. pensation received for active service.” A separation paymentis
not a payment for service in a combat zone, but rather in
exchange for an agreement to leave military service early and

Student Loan Repayment Made on Behalf of Service Membergorego any right to pension benefits.Therefore, separation

in a Combat Zone or Qualified Hazardous Duty Area payments do not fall within the combat zone compensation
rules. The time and place of acceptance of the separation pay-
Another issue that arises periodically concerns the taxability ment are irrelevant to this determinati@n.
of student loan repayments made on behalf of service members
in a combat zone as part of the DOD Loan Repayment Pro-

gram® Generally, a loan repayment under the program is com- Exemption from Telephone Excise Tax
pensation for services, but it is excluded as combat zone
compensation for the months in the combat Zériéa service An excise tax is imposed on telephone or communications

member serves one or more days in a combat zone during a paservices, which are generally a percentage of amounts paid for
ticular month, and is able to exclude compensation for thatthe serviceg® The person paying for the communication ser-
month as combat zone compensation, the service member igices normally pays the tdk. The telephone excise tax is not
also entitled to exclude one-twelfth of the loan repayment cor-imposed on any toll telephone service originating in a combat
responding to that month’s service. zone that is made by a service menibdf.a service member
uses a calling card or makes a collect call from a combat zone,
a certificate of exemption must be furnished to the telephone
Separation Payments to Leave the Military Accruing While a service provider receiving payment for the call. The certificate,
Service Member is in a Combat Zone or Qualified Hazardous which is obtainable from the telephone service provider, should
Duty Area contain the signature and date of the telephone subs€rilfer.
there has been a payment of the federal excise tax for telephone
Compensation earned in a combat zone or qualified hazardservices, a refund may be obtained either from the telephone
ous duty area does not include pensions and retiremefit pay.service provider that collected the tax, or from the IRS by filing
Similarly, the Fourth Circuit Court of Appeals ruled that a sep- Form 8849 and providing an exemption certificdte.
aration payment for an agreement to leave military service early
in lieu of retirement, which accrues while the service member

66. Id.

67. Pursuant to the DOD Educational Loan Repayment Program, the DOD may repay the greater of 33 1/3% or $1500 of asnemdisgestulent loans for each
year of completed service performed by the borrower. The DOD makes the payments to the lending institution. 10 U.SIC(WeS§t211999).

68. Letter, from Department of the Treasury, Internal Revenue Service, Office of Associate Chief Counsel (Employee Hexefitt &rganizations), to Lieu-
tenant Colonel Thomas K. Emswiler, Deputy Chief, Legal Assistance Policy Division, Office of The Judge Advocate Genenmrahy {12 Bec. 1997available
at <http://www.jagcnet.army.mil/jagcnet/lalaw1.nsf/d890b173f60f083a852566110059ec15/143d50701075677285256563006bb314?0OpenDocument>

69. I.R.C. § 112(c)(4).

70. Waterman v. Commissioner, 179 F.3d 123 (4th Cir. 1999). This opinion contained a well-reasoned dissent. As dfghbldaton of this article, Waterman
had not decided whether to appeal to the Fourth Circuit en banc.

71. 1d.

72. 1d.

73. LR.C. § 4251(a).
74. 1d.

75. 1d. § 4253(d).

76. The certificate should contain the amount, the point of origin of call, the name of the service member in the conthatreone,of the telephone service
provider, and a statement that the charges are exempt from tax under I.R.C. § 4288(R).S. Notice 99-30, 1999-22 I.R.B. 1, Q & A #30.

77. I.LR.S. Notice 99-30, 1999-22 .R.B. 1, Q & A #31.
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Tax Benefits for Service Members Missing in Action or or as MIA for military pay purpos€s. Therefore, the combat
Prisoners of War zone pay exclusion rules previously mentioned will be applica-
ble to a service member that is MIA or a POW as a result of his
Several tax benefits accrue for service members that becoméme in the combat zone.
prisoners of war (POW) or who are missing in action (MIA). A
service member who becomes a POW or is MIA is considered
to remain in active service in a combat zone and eligible for sus- Death while Serving in a Combat Zone
pension of time for performing tax a&pursuant to the combat
zone tax rules previously discussed. The period of service in a Congress has attempted to ease some of the hardships on the
combat zone includes the period of time during which a servicesurvivors of service members who die as a result of service in a
member is entitled to benefitgpursuant to their status as miss- combat zone. The intent is to eliminate the need for the estate
ing.8 A service member is in a “missing status” when he is offi- of a deceased service member to raise funds to satisfy an unpaid
cially carried or determined to be absent in a status of missingtax debt. A service member who dies while in a combat zone is
missing in action, interned in a foreign country, captured, belea-entitled to an abatement of the income taxes for the tax year in
guered, or besieged by a hostile force; or detained in a foreigrwhich the death occuf®. The abatement also applies if the
country against his wilt and is entitled to continued pay and death occurred as a result of wounds, disease, or injury incurred
allowances based upon the missing st&u#é. special rule while serving in a combat zone. The income tax liability of a
applies to the spouse of a service member entitled to file a joindeceased service member is canceled for the last taxable year,
return for any taxable year when a service member is in a missending on the date of death. The income tax liability is also
ing statu& as a result of service in a combat z&h&he spouse  canceled for any prior taxable year ending on or after the first
is entitled to elect to delay filing a joint income tax return for a day the service member served in a combat one.
period up to two years after the date designated as the date of
termination of combatant activities in the combat ZBne. Upon the death of a service member as stated above, the ser-
vice member will not be assessed any amount of income tax for
Generally, the combat zone compensation exclusion rulesprior taxable year®. A service member who dies in a combat
apply only if the service member performs active service in azone is entitled to forgiveness of taxes for previous years in
combat zone. Periods during which the service member iswhich the statute of limitations is still op&n.The survivor is
absent from duties because of internment by the enemy, or othegntitled to a refund of any taxes paid by the deceased service
lawful cause, will be considered periods of active serffich. member in prior years for which the service member, if alive,
service member in a combat zone who becomes a POW or igsould file an amended return. Generally, an individual can only
MIA is deemed to continue in active service in the combat zonefile an amended return for three ye#rs.
for the period for which the service member is treated as a POW

78. See supraote 34 and accompanying text.

79. 1.R.C. § 7508(d).

80. “Missing status” is defined at I.R.C. 8 6013(f)(3).
81. 37 U.S.C.A. § 551(2) (West 1999).

82. Id. § 552.

83. I.R.C. 8§ 6013(f)(3).

84. Id. § 112.

85. 1d. 8§ 6013(f)(1).

86. Id. § 112; Treas. Reg. § 1.112-1(b)(1) (1999).
87. Id.

88. LLR.C. § 692(a).

89. Id. 8 692(a)(1); Treas. Reg. § 1.692-1(a)(2)(1).
90. I.LR.C. 8 692(a)(2); Treas. Reg. § 1.692-1(a)(3).
91. LLR.C. §692(a)(2).

92. Id. § 6511(a).
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For example, if a service member were to die in a combatyears after combatant activities in the combat zone have termi-
zone in 1999, taxes owed or paid by that individual for 1996, nated, whichever is earli&t
1997, 1998, and 1999 would be forgiven, provided that the sur-
vivor files the appropriate returns prior to 15 April 2000. If the Special Estate Tax Exemption Available to the Estates of

survivor fails to file an amended return by 15 April 2000, the Service Members Dying in a Combat Zone or by
survivor could still receive a refund for tax paid by the decedent Reason of Combat Zone Incurred Wound

in 1997, 1998, and 1999, provided that the survivor files the

appropriate returns prior to 15 April 20€1.The survivor will There is a special exemption from estate taxation for the

also be entitled to a refund of any income taxes that were with-estates of service members who were citizens or residents of the
held from the service member’s income during the tax year inUnited States and are killed in action in a combat zone, or died
which the service member died. If there is or has been aras a result of wounds, disease, or injury suffered while serving
assessment of unpaid tax, the assessment is abaltecddi- in a combat zone and in the line of duty by reason of a hazard
tion, if the amount of unpaid tax was collected after the date ofthat was incident to servi¢® The estates qualifying for the
death of the service member, the amount collected will be cred-exemption are exempt from the “additional estate {&¥xThe
ited or refunded as an overpaymént. practical effect of this provision is a reduction of the estate tax
by the amount of the “additional estate tax” for estates of ser-

Where a service member has filed a joint return with his \;;ce members killed in action in a combat zone while in active
spouse, the tax abated, credited, or refunded will be prorated aSaryicelot

a portion of the joint tax liabilit§? If the service member was

in a missing statu¥,the date of the death will be considered to
be the date on which a determinatfwf death is mad¥. How-

ever, there will not be a forgiveness, abatement, or refund of
taxes beginning more than two years after the date of termina-

tion of combatant activities? Therefore, where a service  yypile this article primarily addresses the effect of the com-

member has been MIA in a combat zone and is found to have, 4 ;5ne designation on income taxation, periodically questions
died in an earlier year, the surviving spouse is allowed to reéaty jse regarding the tax consequences of military survivor bene-
the date of death as either the date on which the official deterfis - one of the major benefits available to the survivors of ser-

mination is made that the service member died, or the date tWQ,i.a members whose death was due to service-conrgcted
causes is the Dependency and Indemnity Compensation

Tax Consequences of Military Survivor Benefits Attributed to
Death in a Combat Zone

93. To claim the refund, the surviving spouse needs to file a Form 1040, or a 1040X for amended return with the IRS. §685P1®85-2 C.B. 433. In addition,
Form 1310 and a certification from the DOD or the Department of State that the death was the result of terrorist or tiifitaritsade the United States must be
attached. If the return in question is for a joint return, an apportionment must be done between the decedent’s incasnevandgispouse’s incomeseeTreas.
Reg. § 1.692.1(b); Rev. Rul. 85-103, 1985-2 C.B. 176; Major Mark Henddisohaw Note: Assisting Survivors When Spouse Died in a CombatAaneLaw.,
May 1997, at 68.

94. Id.

95. Id.

96. The amount abated, credited, or refunded shall be an amount equal to the portion of the joint tax liability whaoéspgeeentage of the joint tax liability as
a tax computed upon the separate income of the service member is the sum of the tax computed upon the separate incoiceratthbseand his spouse. Treas.
Reg. § 1.692-1(b).

97. ILR.C. § 6013(f)(3)(A).

98. 37 U.S.C.A. § 556 (West 1999).

99. L.LR.C. § 692(b).

100. Id. § 692(b)(2).

101. Id. § 2 (a)(3); Rev. Rul 76-468, 1976-2 C.B. 202.

102. I.R.C. § 2201, Treas. Reg. § 20.2201-1 (1999).

103. L.R.C. § 2011(d) (Pursuant to the Internal Revenue Code of 1939, the “additional estate tax” was the differencadétarsativie tax” and the “basic
tax.” For most estates, the “additional estate tax,” “tentative tax” or “basic tax” no longer applies. However, there iaral “tepedit for state death taxes.” The
net tax for estate tax purposes is the difference between the “tax” and the “credit for state death taxes,” less anycegxiticaBler purposes of the special exemp-
tion for service members, the “basic estate tax” is defined as 125 percent of the amount determined to be the maximomabkdioaktate death purposes. The

additional tax is the difference between the regular estate tax and the basic estate tax, for servie members dying 8&eRaé@mul. 78-361, 1978-2 CB 246.).

104. See generallRev. Rul. 78-361, 1978-2 C.B. 246.
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(DIC).1°¢ Dependency and Indemnity Compensation is a estate taxatiof? but it is excluded from federal income taxa-

monthly payment from the Department of Veterans Affairs to tion.!'°

eligible person$” with other allowances added under certain

circumstances (such as for additional dependé&hthildren Another payment to survivors is the death gratidttyThe

over the age of eighteen and permanently incapable of self-supdeath gratuity is payable if a soldier dies on active duty, or 120

port1% or if a surviving spouse is so severely disabled as to bedays after release if the death results from disease or injury

housebound or in need of regular aid and attend&nc€ur- incurred while on active duty. The death gratuity is currently a

rently, surviving spouses under DIC receive $861 a month forlump sum payment of $6000 made by local finance offices.

life unless they remarry. Dependency and Indemnity Compen-The lump sum payment amount does not depend on the rank or

sation is not includable in the decedent’s gross ektaad it years of service of the deceased. The tax consequences of the

is not taxable as income to the recipi€ht. death gratuity payment are that the recipient would exclude
$3000 from ordinary income and $3000 would be taxable as

Service members who are on active duty and have com-gross income to the recipiefit. Although the death gratuity

pleted twenty years of active federal service are automaticallymay become payable because of a service members death in a

enrolled in the Survivor Benefit Plan (SB™. If a service combat zone, it will not be totally excluded from taxation.

member completes twenty years of active service and dies on

active duty, his beneficiary becomes eligible to receive pay-

ments under SBP. The payments to the beneficiaries are taxable Current Combat Zones and Qualified Hazardous Duty

as ordinary income despite the death occurring in a combat Areas
zone!* Generally, the present value of annuities, such as SBP
are included in a decedent’s gross est&teTherefore, the Operation Desert Storm (Persian Gulf Area) Combat Zone

present value of the SBP annuity could be subject to federal
estate taxation. However, when the SBP annuity is payable to President Bush signed an executive order on 21 January
a surviving spouse there would be no estate tax because of th£991, designating the Persian Gulf area a combatZbiide
unlimited marital deductioft® combat zone designation is still open, and will remain open
until terminated by another executive order. Service members
Most service members have life insurance coverage throughserving in the Persian Gulf combat zone are still eligible for the
the Servicemen’s Group Life Insurance (SGLI) progtdm. previously mentioned benefits. The executive order designated
The amount of SGLI benefits payable to the beneficiary is the following locations within the combat zone: the Persian
included in the decedent’s gross estate for purposes of federabulf; the Red Sea; the Gulf of Oman; the Gulf of Arden; that

105. 38 U.S.C.A. § 1312 (West 1999).

106. Id. §§ 1301-1322.

107. Id. 88 1304, 1311, 1313, 1315, 1318.

108. Id. § 1313.

109. Id. § 1314.

110. Id. § 1311.

111. Priv. Ltr. Rul. 82-06-089 (Nov. 10, 1981).

112. 1.R.C. § 134(b) (West 1999).

113. 10 U.S.C.A. 88 1447-1460B (West 1999).

114. 1.R.C. § 72(a), (n). Compensation earned in a combat zone does not include pensions and retirement pay. |.R4}. § 112(c)
115. Id. § 2039; Priv. Ltr. Rul. 50-22.004 (June 1, 1990); Major Mark HendeTsomtion of the Survivor Benefitrmy Law., Oct 1995, at 29.
116. Id. § 2056.

117. 38 U.S.C.A. 88 1965-1976 (West 1999).

118. I.R.C. § 2042.

119. Id. § 101(a).

120. 10 U.S.C.A. §8 1475-1480 (West 1999).
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portion of the Arabian Sea that lies north of ten degrees northunder conditions for which they are not entitled to hostile fire
latitude and west of sixty-eight degrees east longitude; and theay are entitled to very limited combat zone tax ben#fits.

total land areas of Iraq, Kuwait, Saudi Arabia, Oman, Bahrain,

Qatar, and the United Arab Emiratés.As previously men- ] ) ) )
tioned, service members serving outside of the combat zone iroPeration Allied Force (Federal Republic of Yugoslavia (Ser-
direct support of the military operations within the Persian Gulf bia/Montenegro) and Albania) Combat Zone
combat zone under conditions which they are entitled to hostile

fire pay are entitled to the combat zone tax benefits. On 13 April 1999, President Clinton issued an executive

order designating a combat zone for the area of the Federal
Republic of Yugoslavia (Serbia/Montenegro), Albania, the
Adriatic Sea, the lonian Sea north of the thirty-ninth parallel,
and the airspace above the locati&fisThe executive order

) o ) . designated 24 March 1999 as the date of commencement of

Tax relief was legislatively extended to service members in ocfivities in the combat zor®. Service members serving out-

the qualified hazardous duty area of Bosnia, Herzegovina,gjge of the combat zone in direct support of the military opera-
Croatia, or Macedonia if they are serving in any of those areasjgns within the Operation Allied Force combat zone under
and receiving hostile fire or imminent danger fayCongress  qngitions which entitied them to hostile fire pay are entitled to

specifically designated these areas as qualified hazardous duty,. ombat zone tax benefit. The combat zone designation

areas, which resulted in service members receiving all the fedig )| open, and has not been terminated by another executive

eral tax benefits of a combat zone as if it was designated by ger. Service members serving in the Operation Allied Force
presidential executive order. Therefore, all of the combat zone;ompat zone are still eligible for the previously described ben-
tax benefits previously mentioned apply to this qualified haz- ofis

ardous duty area. Service members assigned outside of the

qualified hazardous duty area in direct support of the military

operations within this designated qualified hazardous duty area

Qualified Hazardous Duty Area of Bosnia, Herzegovina,
Croatia and Macedonia (Operation Joint Foréé)

121. At one point in history, the death gratuity was entirely exempt from taxation. In 1955, the IRS ruled “amountsigaicsltyr&t the beneficiary of a deceased
officer or enlisted member of the Armed Forces . . . represents a gift by the United States and are, therefore, exclutiatdedssrimcome of such beneficiaries.”
Rev. Rul. 55-330, 1955-1 C.B. 236. In 1955, the death gratuity was equal to six months pay. Congress amended thetgdéatimgkattine payment $3000 for
all service members. In 1986, Congress enacted 26 U.S.C. § 134, which made the amount of the death gratuity on 9 Séptexcheiat98 from gross income.
Adjustments to the death gratuity enacted after 9 September 1986 are not considered excludable. |.R.C. § 134(b)(3).OBelatiindOesert Storm, Congress
increased the death gratuity to $6000. The increase was not excludable under I.R.C. § 134, but I.R.C. § 101(b) watoapmilodkl$2000 of the $3000 additional
death gratuity enacted during the Persian Gulf conflict. However, I.R.C. § 101(b) was repealed for decedents dying gfter P@9Au The result of the repeal of
I.R.C. 8 101(b) was to require the survivors of service members to pay tax upon the full post-1986 $3000 increase igrtitaitiealtlegislation has been proposed
to restore the full military death gratuity to its historical excludable position, but at the time of publication of tleistaetiprospects for passage of the legislation
were not positive.

122. Exec. Order No. 12,744, 56 Fed. Reg. 2661 (1991).
123. Id.

124. On 20 June 1998, Operation Joint Guard was terminated and Operation Joint Forge commenced. Operation Joint|avgeni@pei@tion to Operation
Joint Guard, which was a follow-on operation to Operation Joint Endeavor. Service members serving in the geographis gredifiédthazardous duty area are
not affected by a change of the name of the operation. The IRS has stated that personnel serving under Operation Jbibé Feagedithe same as personnel
serving under Operation Joint Endeavor, because Operation Joint Forge is the substantive continuation of Operation dwinL&meleom Tommy G. Deweese,
District Director for the International District, Internal Revenue Service, to Lieutenant Colonel Thomas K. Emswiler, Ameedl&erCouncil, Department of
Defense,(17July1998)tedinStarFoFJoINTCoMM .ONTAXATION 106rH CoNG.,DESCRIPTIONOFPRESENTLAWAND APROPOSALRELATING TOTAX RELIEFFORPERSONNEL
INTHEFEDERALREPUBLICOFYUGOSLAVIA (SERBIA/MONTENEGRO),ALBANIA ,THEADRIATIC SEA,AND THENORTHERNIONIAN SEA(Comm. Print1999WoRrLDwWIDE TAX
DaiLy (Apr. 15, 1999pvailable atWestlaw 1999 WTD 72-14 (describing present law and proposing tax relief for personnel in the Federal Republic of Yugoslavia
(Serbia/Montenegro), Albania, the Adriatic Sea, and the Northern lonian Sea) [hereinafter Dewees&kettdslinformation Paper, Office of The Judge Advocate
General, U.S. Army, DAJA-LA, subject: Operation Joint Forge Tax Treatment (14 Aug. 428&ble at<http://www.jagcnet.army.mil/jagcnet/lalawl.nsf/
d890b173f60f083a852566110059ec15/daf4ce7c63901d858525669100657a22?0penDodlammiiark Hendersorifax Law Note: Bosnian Tax ReliéfRrmy
Law., May 1996, at 27.

125. Pub. L. No. 104-117, § 1(a)(2), (b), (e)(1), 109 Stat. 827 (1996).

126. Service members who are performing services as part of the operation outside of the United States while deployediaiapdrmanent duty stations in
support of the qualified hazardous duty area are allowed an extension of time for performing most acts required by tReWwstensaCode. 1.R.C. § 7508. This
was the only combat zone tax provision extended to these individuals. Pub. L. No. 104-117, § 1(a)(2), (b), (e)(1), 2091%@6)8

127. Exec. Order No. 13,119, 64 Fed. Reg. 18,797 (1999); |.R.S. News Release IR-99-43 (Apr. 26218BR) at<http://www.fedworld.gov/publ/irs-news/ir-99-
43.pdb.

128. Exec. Order No. 13,119, 64 Fed. Reg. 18,797.
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Operation Allied Force Qualified Hazardous Duty Area the qualified hazardous duty area. Service members serving
(Federal Republic of Yugoslavia (Serbia/Montenegro), outside of the combat zone in direct support of the military
and Albania) operations within this designated qualified hazardous duty area
under conditions for which they are not entitled to hostile fire
On 19 April 1999, President Clinton signed legislation des- pay are entitled to very limited combat zone tax benéfits.
ignating a qualified hazardous duty area for the area of the Fed-
eral Republic of Yugoslavia (Serbia/Montenegro), Albania, the  The area of operations for Operation Allied Force has been
Adriatic Sea, and the northern lonian Sea above the thirty-ninthdesignated as both a combat zone by executive'érdad a
parallel during the period that a service member is entitled toqualified hazardous duty area by specific legislatidrizener-
hostile fire or imminent danger pay for service performed in the ally, the two provide the same tax benefits. However, the qual-
designated ar€&® The areas mentioned were specifically des- ified hazardous duty area provides that service members
ignated as a qualified hazardous duty area and entitle servicgerforming services outside of the areas, but still a part of Oper-
members to all the tax benefits of a combat zone as if it was desation Allied Force, would qualify for the suspension of time to
ignated by executive order by the President. All of the combatperform various tax acf$ during the periods in which they are
zone tax benefits apply to the specified geographic locations oot paid hostile fire or imminent danger pay provided the ser-

129. As previously indicated, the DOD, Assistant Secretary of Defense (ASD) (Force Management Policy (FMP)), delegatgfdireapproval authority to
the USCINCEUR for Joint Task Force Provide Comfort, Operation Joint Endeavor, and the Kosovo area of operations combtiezone 31 May 99, the ASD
(FMP) designated the following locations in Italy, Greece, and Hungary as Imminent Danger Pay areas:

Italy: Land areas of Aviano Air Base; Cervia Air Base; Gioia del Colle Air Base; Trapani Air Base; Vicenza (areas bountedlitatly
installations); San Vito Air Station; Brindisi (areas bounded within military installations); NSA Naples; NAS Sigonella; Ar@al.
Greece: NSA Souda Bay; Thessaloniki, land area within a 25 kilometer radiu2@™NM®259’E; waters of Themaikos Kolpos north of
40°15'N. Hungary: Taszar, land area within 50 kilometer radius @3, 1755E. Also effective 31 May 99, the USCINCEUR determined
that all personnel assigned, attached, or deployed to these locations, whether permanent duty or temporary duty, suppodicdcombat
zone operations in Kosovo, that the reason they receive imminent danger pay is directly related to the combat zoneapktiatibthey are
eligible for combat zone tax relief.

Tax Day (CCH), F99-162-001 (June 11, 1999).
Effective 15 September 1999, the ASD (FMP), terminated the following imminent danger area designations, including thebaivepace
The Adriatic Sea and the lonian Sea north of the 39th parallel.

Italy: Land areas of Aviano Air Base; Cervia Air Base; Gioia del Colle Air Base; Trapani Air Base; Vicenza (all militdigtiorssa
and facilities); San Vito Air Station; Brindisi (all military installations and facilities); Naples (all military installagioshéacilities including
the port of Naples); Sigonella and Augusta Bay (all military installations and facilities including the ports of Catanigustd Bay); Gaeta
(all military installations and facilities including the port of Gaeta); and Bari (all military facilities).

Greece: Land area of Souda Bay (all military installations and facilities including the port of Souda Bay); Thessaloaika haritin
a 25 kilometer radius of 4B7'N, 22°59'E; waters of Themaikos Kolpos north of2a8'N.

Hungary: Taszar, land area within 50 kilometer radius e23M§, 1755E.

The action of the ASD (FMP) does not end combat zone tax benefits for those actually serving in the Operation Allied Fatrzerm®mb
qualified hazardous duty area. However, many seivirtirect support of military operatioria the Balkans losenminent danger pagnd
consequently, combat zone tax benefits. To qualify for combat zone tax benefits, service members performing militarytsieteioé @
combat zone or qualified hazardous duty area must receive imminent danger pay. Therefore, service members servinguippadirels
in these areas no longer qualify for combat zone tax benefits (after 15 September 1999). This does not end such thesefiectoalty
serving in the combat zone or qualified hazardous duty area.

SeeTermination of Imminent Danger Pay (IDP) for Locations in Italy, Greece, and Hungary and for the Adriatic Sea and lonidiC6edoat Zone (visited Oct.
12, 1999) <http://www.jagcnet.army.mil/jagcnet/lalawl.nsf/?0pen

130. The Act is generally effective as of 24 March 1999. Pub. L. No. 106-21, 113 Stat. 34 (1999).

131. Service members who are performing services as part of the operation outside of the United States while deployadsiaydrmanent duty stations in
support of the qualified hazardous duty area are allowed an extension of time allowed for performing most acts requiinéerbsl tRevenue Code. I.R.C. § 7508.
This was the only combat zone tax provision extended to these individuals. Pub. L. No. 106-21, 113 Stat. 34 (1999).

132. Exec. Order No. 13,119; I.R.S. News Release IR-99-43.

133. Pub. L. No. 106-21, 113 Stat. 34.

134. L.R.C. § 7508.
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vices are performed both outside the United States and whileState Taxation Implications of Combat Zone Designations
deployed away from the service member’s permanent duty sta-
tion.®®> The combat zone designation for Operation Allied  Generally, most states follow the federal government'’s lead
Force will remain open until terminated by another executive in granting tax relief for service members in combat zones or
order. Likewise, the qualified hazardous duty area will remain qualified hazardous duty areas. However, the manner in which
in effect until Congress terminates it, or until the IRS deter- the various states reach that determination, the amount of
mines that any future follow-on operation is not a substantiveexclusion, and the amount of time extended to handle tax mat-
continuation of the qualified hazardous duty @feéailthough ters and file tax returns varies from state to state. Some states
the Operation Allied Force area of operations is commonly have enacted legislation, which in effect adopts the applicable
referred to as the Operation Allied Force Combat Zone, judgesections of the federal Internal Revenue Code dealing with
advocates must not forget that the area has been designatedcambat zone extensions, exclusions, and other benefits. Other
combat zone and a qualified hazardous duty area. If one of thetates enact specific legislation dealing with each combat zone
designations is terminated in the future, relief may still be avail- or qualified hazardous duty area designation.
able under the rules of the other designation.
The states are very diverse in the treatment of penalties and
interest. Some states “waive” penalties and interest during the
Filing Tax Returns for Combat Zone Participants combat zone extension period. Other states “abate” or “for-
give” penalties and interest during the combat zone extension
Service members who qualify for extensions of time to file period. A few states simply state in policy guidance that service
federal tax returns pursuant to the combat zone extensions camembers will not be charged interest and penalties during the
file their returns according to the filing extensions previously combat extension period. Finally, some states simply do not
mentioned. In addition, service members can elect to file theirprovide explicit guidance regarding the treatment of interest
returns before the end of the extension period. Service memand penalties.
bers in a combat zone can authorize someone else to file their
taxes in their absence by executing a special power of attorney, While most states follow the lead of the federal government
a general power of attorney, or the Internal Revenue Form 2848n providing combat zone tax relief, the judge advocate should
(Power of Attorney and Declaration of Representati¥e). avoid providing the general tax advice that “all states follow the
When someone will act on behalf of a service member to file afederal government combat zone tax rules.” This advice could
tax return using a power of attorney, the form, or a copy of thelead to false assumptions that are contrary to applicable state
power of attorney, must be attached to the tax return. laws. Judge advocates should also learn of the legal basis for a
states’ combat zone tax rules (based upon state statutes, admin-
Service members using a combat zone or qualified hazardistrative codes, and policy guidance) before providing tax
ous duty area extension to file any type of tax form should write advice to service members regarding individual state combat
the name of the combat zone or qualified hazardous duty areaone tax rules.
at the top of any tax return, reply notice, or other correspon-
dence sent by the IRS (for example, “Operation Desert Storm An appendix follows this article that summarizes state com-
combat zone,” “Operation Joint Forge combat zone,” “Opera- bat zone tax rules as of the date of publication. The summaries
tion Allied Force combat zone® Many resources are avail- generally track the language found in the applicable state rules.
able to judge advocates for use as preventive law handouts tdVhile some states have extensive statutes, tax codes, and policy
service members on how to “invoke” the combat zone exten-guidance regarding the combat zone tax rules, several of the
sions and properly notify the IRS (and other taxing authorities) states lack substantive guidance in all of the combat zone tax
of the combat zone applicatiéfi. issues. The result is that the state summaries in the appendix
appear to use some inconsistent terms (for example, for interest

135. Pub. L. No. 106-21, 113 Stat. 3eeDeweese Lettesupranote 124.

136. The first qualified hazardous duty area was designated in 1996 for Operation Joint Endeavor. That qualified hazaademsedngins open at this time.
Service members serving in the geographic area of this qualified hazardous duty area are not affected by a change dfttreomeration. The IRS has stated
that personnel serving under Operation Joint Forge will be treated that same as personnel serving under Operation JoisinEedgae@tion Joint Forge is the
substantive continuation of Operation Joint Endeavor. Deweese keafiemnote 124.Although there is no clear precedent for terminating of a qualified hazardous
duty area, it appears Congress would have to terminate the qualified hazardous duty area by legislation or if a suctiesssmmp@@nsidered to be a “substantive
continuation” of Operation Allied Force, the IRS may administratively determine that the operation has ceased and thitiedHeagaedous duty area has ceased.

137. Internal Revenue Service Form 284&sited Oct. 1, 199%uvailable at<http:/ftp.fedworld.gov/publ/irs-pdf/f2848.pelf

138. I.R.S. News Release IR-99-43 (Apr. 26, 1988)ilable at<http://www.fedworld.gov/pub/irs-news/ir-99-43.pdf

139. Tax Relief for those Affected by Operation Allied Fpmternal Revenue Bulletin 1999-22 I.R.B. 1, Notice 99-30 (visited Oct. 1, 1999) <http://www.jagc-
net.army.mil/jagcnet/lalawl.nsf/d890b173f60f083a852566110059ec15/dae956d24ef22d9e85256775005e0e4d?OpenDRSumdritcation 3Armed Forces
Tax Guideg(visited Oct. 1, 1999) <http://ftp.fedworld.gov/pub/irs-pdf/p3:pdf
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and penalties, the various terms throughout the summaries Conclusion

include waiver, abatement, and no assessment). ) )
Judge advocates must understand the basic concepts associ-

Judge advocates can use this information as a “base line@ted with the tax aspects of combat zones and qualified hazard-
from which to research applicable state combat zone tax provi-CUs duty areas. The increase in deployment of service members
sions. State tax rules are constantly changing, and new guidt® combat zones and qualified hazardous duty areas require
ance issued regularly by the state taxing authorities regarding®ctive duty and reserve component judge advocates to educate
combat zones. Judge advocates should use the Internet artf"Vicé members on the tax benefits of the respective designa-
electronic legal research information (such as LEXIS) to updatetions: The tax benefits for military personnel in deployments
state tax information before providing state combat zone taxShould be integrated into preventive law programs, family sup-
advicel®® Almost every state taxing authority maintains a wep POrt briefings, and deployment briefings. Finally, tax assis-

site where news releases, publications, and tax information ca@"C€ and preparation services are a part of the deployment
be obtained quickly and easiy. arsenal of judge advocates serving in combat zones and quali-

fied hazardous duty areas. Service members should remain
focused on achieving the military mission while in a combat
zone or qualified hazardous duty area. Judge advocates render-
ing tax assistance services allow service members to focus on
mission accomplishment while providing a tremendous morale
benefit.

140. Judge advocates researching state combat zone tax provisions should (at a minimum) research the following infate atiatutest state administrative
codes, policy guidance (news releases and fact sheets), state tax authority wBkas#dax Agencieavailable at<http://www.taxsites.com/agencies.htl tax
service web sitesState Tax Onlineavailable at<http://www.tax.org/state/state.htnand listings on LEXIS or Westlaw (for example, Commerce Clearing House,
Tax Analyst, Bureau of National Affairs, Research Institute of America).

141. The following site lists web addresses for state taxing authorities: Kent Information S&asidessources Site SeeKegisited Oct. 1, 1999) <http://www.ken-
tis.com/siteseeker/taxusst.html
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APPENDIX

ALABAMA : Compensation paid to service members in a combat zone designated by an executive order is not subject to stz
income taxation?? The exclusion applies equally to all ranks. Personnel serving in a combat zone are granted a 180-day income te
filing extension following the end of their service in the area. The period of service is further extended for thosesitijerezsalt
of services for the period of any continuous hospitalization, provided the hospitalization does not exceed five yeaensikmes ext
also apply to the member’s spouse. Service members serving in Bosnia, Croatia, Herzegovina, and Macedonia are granted an a
matic filing extension of 180 days following the service member’s termination of service in the qualified hazardous datg-area.
bama applies the combat zone exclusion rules to service members in the qualified hazardous duty area of Bosnia, Croat
Herzegovina, and Macedorif4.

ALASKA: Alaska currently has no state individual income tax.

ARIZONA: To the extent that military pay earned while serving in a designated combat zone is exempt from taxation under fed
eral law, it also is exempt under Arizona Ietv.Unlike federal law, Arizona law provides that all of an officer’s pay earned in a
designated combat zone is exempt from state taxtidvlilitary members are not required to file Arizona tax returns until at least
180 days after they leave the combat zone. Applicable penalties and interest run from the 181st day until the tax diibes paid.
extension also applies to the service member’s spouse, providing a joint Arizona income tax return is filed. Serviceenémbers s
outside the United States as a result of combat zone activities, but not inside the combat zone, are required to fie Aetnons: t
within thirty days of their return to the United States, or by the date of their federal extension, whichever is lateblépplnalties
and interest run from the later of those dates until the tax due i$*p#&idzona also has a special provision regarding income taxes
of service members upon deéth.

ARKANSAS: For enlisted personnel, gross income does not include compensation received while on active duty in a combe
zone or while hospitalized as a result of serving in a combat zone to the same as extent as f&danrathaespect to commissioned
officers, gross income shall not include compensation received while on active service in a combat zone or while hospitalized a
result of serving in a combat zone the same as feder&t’ladthough Arkansas does not have a specific state statute or regulation
pertaining to combat zone extensions for tax actions and the filing of tax returns, generally, Arkansas grants an ekitaedion of
file a state tax return corresponding to the federal exteffSigkrkansas did grant an extension of time for filing income tax returns
for service members in Bosnia for 180 days after the service member’s “release from active duty” (or departure from cyfibat zone

CALIFORNIA: In general, California follows federal tax law regarding combat pay exclusion and qualified hazardous duty
area!? California follows the federal combat zone tax provisions relating to extensions of time for performing certairttax acts.

COLORADO: Because income excluded for federal income tax purposes is also excluded for Colorado income tax purpose:
military pay received while serving in a combat zone is also excluded from income in Cétér&dtorado follows the income tax

142. Aa. CopE § 40-18-3 (1999).

143. 97 State Tax Notes 34-2 (Tax Analyst) 97-4840 (Feb. 20,.1997)
144. MRiz. Rev. STAT. § 43-1022(19) (1999).

145. Id.

146. Arizona Department of Revenue News ReléBseRelief For Combat Troofsisited Oct. 1, 1999) Rttp://www.revenue.state.az.us/news.faitm

147. ARiz. Rev. StaT. § 43-568 (1999).

148. ARk. Tax Rec. § 1.26-51-306(a)(4) (1999).

149. Id.

150. Ark. CopEe ANN. § 26-51-807(a)(2) (Michie 1999).

151. 97 State Tax Notes 9-4 (Tax Analyst) 97-519 (Dec. 2, 1996)

152. Q. Rev. & Tax. Cope § 17142.5 (West 1999)SeeState of California—Franchise Tax Boa@hlifornia Tax Information for Military Personnel Involved in
Operation Allied ForceOperation Joint Endeavor or Operation Desert Stofii.B. Pub. 1021 (visited Oct. 1, 1999) <http://www.ftb.ca.gov/forms/misc/1021.pdf

153. QL. Rev. & Tax. CopE § 18571.
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filing guidelines set by the IRS regarding service members. State law authorizes service members serving in a combrat zone or
support of a combat zone a grace period of 180 days after such service for filing returns and paying their current aneargvious
taxes!™ Interest and penalties are abated during this p&fiod.

CONNECTICUT: To the extent that military pay earned while serving in a designated combat zone is exempt from taxation
under federal law, it also is exempt under Connecticutfawhe Connecticut income tax return of any individual in the U.S. armed
forces serving in a combat zone or injured and hospitalized while serving in a combat zone is due 180 days aftef¥dunigg.
the period of delay penalties and interest are not chafyediombat zone tax provisions apply to service members in support of
combat zones and qualified hazardous duty areas designated by Céfigidssefore, service members serving in Bosnia and
Herzegovina, Croatia or Macedonia, are eligible for the combat zone tax provisions and extensions.

DELAWARE: Delaware follows the federal income tax rules. Service members in combat zones may exclude the same amoul
of income as under federal 1a%. Generally, the same extensions for filing tax returns and handling tax actions apply as under federal
law, except the extension for filing a tax return is for a period of 195 days after departure from the comifat zone.

DISTRICT OF COLUMBIA: To the extent that military pay earned while serving in a designated combat zone is exempt from
taxation under federal law, it also is exempt under District of Columbi#iahe same extensions for tax filing and actions apply
as under federal latf*

FLORIDA: Florida income tax is limited in its application to corporations and other artificial entities. The tax does not extend
to “natural persons.” Income tax does not apply to individual residents of Florida, and state income tax is not withheld.

GEORGIA: Georgia follows the federal rules on income. Service members who serve in a combat zone may exclude the san
amount of income as under federal F&The same extensions for tax filing and tax actions apply in Georgia as under fed&fal law.

HAWAII:  Hawaii follows the Internal Revenue Code in excluding from gross income the military pay earned while serving in a
combat zoné®” The same period of extension is allowed as under the federal law. The Hawaii provisions apply to personnel in ¢
combat zone or in support of a combat zone. The service member will not be charged penalties or interest for a latd weturn fil
tax payments made during the extension péffod.

154. @Lo. Rev. STAT. ANN. 8 39-22-104(1) (West 1999).

155. Id. § 39-22-610.

156. Colorado Department of Revenue, Revenue Bulletin, No. 92-7, 18@2 T\x LEXIS 27.

157. Conn. GEN. STAT. ANN. 8 27-102a (West 1999Bavin Explains Tax Filing Extension For Military Personnel Serving In Kosovo Réfymn23, 1999) (visited

on Oct. 1, 1999) <http://www.state.ct.us/drs/news/23apr9Sh@onnecticut Income Tax Information for Military Personnel and Vete(aissted Oct. 1, 1999)
<http://www.state.ct.us/drs/pubs/ip922-4.tml

158. NN. GEN. STAT. ANN. § 12-724.

159. Id.

160. Id. § 12-724(a)(2).

161. DeL. Cope ANN. tit. 30 §8 376, 529, 1171 (1999).

162. Seed6 State Tax Notes 616-61 (Tax Analyst) 96-9220 (Mar. 20, 1996).

163. D.C. ©pEe ANN. § 47-1803.2 (1999).

164. Id.

165. Gv. CobE ANN. §§ 48-7-27, 48-7-37 (1999).

166. Id. § 48-7-36.

167. Hhw. Rev. SraT. 88 235-1, 235-2, 235-2.3, 235-2.4, 235-2.5, 235-3, 235-7 (1999).

168. Id. § 231-15.8; Department of Taxation Announcement No. ®«&nsion of Time for Taxpayers Serving in Kosovo Cofflisited Oct. 1, 1999) <http:/
www.state.hi.us/tax/99ann07.h#tm
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IDAHO: Idaho allows a deduction from taxable income for pay received for military services performed outside %f Idaho.
Idaho follows federal law with respect to pay earned while in a combat zone and extensions of time to file returns. dRettirns ar
due for individuals serving in a combat zone or hospitalized as a result of serving in a combat zone until 180 daysafidrahe p
qualified service or qualified hospitalization, whichever last oc€élrs.

ILLINOIS: A subtraction (deduction) is allowed from state base income of any sum which is paid to a resident by reason of bein
on active duty in the armed forces (including service members missing in action or prisonert6f lwadjldition, lllinois automat-
ically grants an “exclusion” benefit because the state income tax computation of taxable income begins with the feddrgi@gjuste
income. A service member serving in a combat zone and subject to a filing extension in accordance with a Presidental executi
order incurs no interest or penalty for the applicable taxyear.

INDIANA: Military pay earned while on active duty in a combat zone is excluded from income, to the same degree as unde
federal law. Indiana follows federal law since state taxable income is based on the federal adjusted gro58 iRetunes are
timely filed within 210 days of the date the service member leaves the combat*zémterest and penalties that accrue on past
liabilities owed by Indiana residents who serve in a combat zone are forgiven for the period of the éxtension.

IOWA: Income excluded under federal law is also excluded for lowa income tax purfosesrefore, combat zone pay is
excluded on the lowa return because it is also excluded for federal income taxation purposes. The same rules applyrfer extensi
for combat zones, qualified hazardous duty areas, and troops in direct $tpBerizice members are given an additional 180 days
after leaving the hazardous-duty area or other areas where persons were in support of the troops in the hazardousatestato file
returnst’®

KANSAS: Kansas follows the federal rules regarding active duty pay earned while in a combat zone, and pay excluded fron
income for federal purposes is also excluded for Kansas purfbddé® same rules apply for extensions for combat zones, qualified
hazardous duty areas, and troops in direct support. Service members will be given an additional time period for féingretate r
of 180 days after leaving the hazardous-duty area or other areas where persons were in support of the troops in thedwmzardous
Kansas does not assess penalties or interest during the period of exf&nsion.

KENTUCKY: Any income earned in a combat zone that is exempt for federal tax purposes is also exempt for Kentucky tax pur
poses since the Kentucky state tax is based upon the federal adjusted gros$tin&améce members in a combat zone who are
required to file a state tax return, and pay income taxes to Kentucky are not required to file the return or pay taxehseumidritts
after the combat zone servité. A taxpayer granted an extension of time for filing a federal income tax return is granted the same
extension of time for filing a Kentucky income tax rettfAn automatic extension was granted for those serving outside the United
States in support of Operation Joint Endeavor in order to retain or renew any licenses, file any return, report or otimer plnzume

169. bano CopEk § 63-3022(J) (1999);phHo Abmin. Cope § 35.01.01.121 (1999).

170. baHo CopE 8 63-3033.06; daHo Apbmin. Cope § 35.01.01.815.

171. 351L. Comp. STAT. ANN. 8 5/203(a)(2)(E) (West 1999).

172. 1d. § 5/602(b).

173. Np. Cope ANN. §8 6-3-1-3.5, 6-3-1-8 (West 1999)pl. Aomin. Cope tit. 45, r. 3.1-1-5 (1999).

174. Indiana Department of Revenue News Flash (May 25, 59@8able at<http://www.ai.org/dor/pubs/press/5-25-99.t#ml

175. Id.

176. bwa CopEe ANN. § 422.1 (West 1999).

177.1d. § 422.21; bwa DerT. REv. & Fin. R. 88 701-39.12(422), 701-39.14(422) (1999).
178. Id.

179. Kan. SraT. AnN. 88 79-32,109, 79-32,117(1999).

180. Id. § 79-3221; New Releastax Relief for Kansas Troops in BosiiMar. 22, 1996available at<http://www.ink.org/public/kdor/news/032296news.html

181. Kr. Rev. SraT. AnN. 8 141.010 (Michie 1999).

182. 1d. § 141.215.; 103 K ApmIn. Recs. 17:041 (1999available at<http://www.Irc.state.ky.us/kar/103/017/041.bk¢m
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any tax, fee or other charge, which became due or expiring during the period the service member was outside the Unithd States.
extension expires ninety days after the individual returns to the United Btafegenalty is not assessed during the period of exten-
sion.

LOUISIANA: The Louisiana income tax calculation starts with federal adjusted gross income. Therefore, military pay earned
while serving in a combat zone, which is also excluded from federal income, is excluded from Louisian&hemiee members
in the Persian Gulf area or associated with Operation Desert Shield were specifically granted tax relief to the fulseglerdl|ief
granted by federal law?® A reduction or waiver of interest or penalties, or any extension of time to pay or file that is granted for
federal purposes due to participation in Operation Desert Storm is also granted for Louisiana individual income tax parposes.
relief was granted to military personnel in Bosnia by specific legislation to the full extent of such relief granted byafeéféral
Besides the specific legislation, generally an extension of time to file a federal income tax return automatically extemfietime
a Louisiana tax returti¥® Therefore, the combat zone extensions under federal law will operate to extend the time for filing a Loui-
siana return. Louisiana has a “Louisiana Military Powers of Attorney” code provision that “mandates” or allows a service membe
to designate someone to handle all state and local tax matters by way of a military power of'&ttorney.

MAINE: Maine follows federal income tax provisions in determining what income is taxable. The taxable income of a service
member from Maine is equal to the individual's federal adjusted gross income as defined by fed¥€raihavefore, federal combat
zone pay exclusion provisions apply to Maine taxation. As a general rule, a Maine income tax return must be filed otherdztore
that a federal income tax return is due, without regard to whether an extension is'§ranteeever, the state tax assessor can grant a
reasonable extension of time to fiteand in the case of Operation Allied Force, specifically announced that service members would
have the number of days served in the combat zone plus 180 days after they leave the combat zone or their supportitagfitgperation
their Maine returnst®® All return examinations and collection actions are suspended during the extensiofpéigathg this time,
no interest or penalty will be added to any tax dud.he governor had made a similar announcement for peacekeeping in‘Bosnia.

MARYLAND: Anyincome earned in a combat zone that is exempt for federal income tax purposes is also exempt for Marylanc
tax purposes since state tax is based upon the federal adjusted grossih&ssiles the combat zone exclusion, military income
received while serving outside the United States is subtracted from the federal adjusted gross income of a Maryland ssrvice mem
to determine Maryland adjusted gross income (up to $15,000 annually). Any amount above $15,000 declines dollar for dollar th:
the military income exceeds $15,000 and at $30,000 the modification i$%z&mme periods for filing income tax returns, estimated
tax, refund claims, and tax appeals are extended similar to the federal combat zone ext&nsions.

183. 103 K. AomiN. Recs. 15:050available at<http://www.Irc.state.ky.us/kar/103/015/050.hm

184. Governor of Kentucky Exec. Order No. 96-243 (Feb. 26 1996).
185. Lla. Rev. SraT. AnN. § 47:293(1) (West 1999).

186. Id. § 47:292.1.

187. Id. § 47:292.2.

188. Id. § 47:103(D).

189. Id. § 9:3882.

190. ME. Rev. Srat. Ann. tit. 36, §8 5102, 5121 (West 1999).

191. Id. § 5227.

192. Id. § 5231.

193. Press Release,§@rnor Announces State Tax Relief for Combat Zone Tr¢aps 1999) (visited Oct. 1, 1999)_<http://janus.state.me.us/revenue/yugo.pdf

194. Id.

195. Id.

196. 96 State Tax Notes 66-65 (Tax Analyst) 96-9982 (Mar. 1996).
197. Mb. CopEe ANN., Tax-GEN. § 10-203 (1999).

198. Id. § 10-207.

18 DECEMBER 1999 THE ARMY LAWYER « DA PAM 27-50-325



MASSACHUSETTS: Massachusetts’s gross income is based on federal gross ifféoliassachusetts adopted the federal
Internal Revenue Code as of 1 January P998/assachusetts excludes from income, to the same extent as under federal tax law,
compensation earned by service members for service in a combat zone. Massachusetts also grants an extension ofcimmeto file in
tax returns and pay taxes due for those serving in a combat zone. Similar to federal law, Massachusetts extends thélingome tax
and payment deadlines similar to federal law for 180 days (including individuals serving in support of the armed forcesewho are
ing in a combat zone during the designated peffddlassachusetts has issued specific guidance for service members for Kosovo
and the Persian Gulf combat zoA®s.

MICHIGAN: Service members who are legal residents of Michigan, but maintain an abode elsewhere, are required to file
Michigan income tax return. Taxable income in Michigan is federally defined adjusted gross itfcetoeever, all military pay
is exempt. Service members are allowed to deduct, to the extent included in adjusted gross income, compensation received for ¢
vices in the armed forcé&%¥. Michigan law provides that military personnel assigned to a combat zone on the income tax return due
date may delay filing and paying any state income tax due until 180 days after the period of such service. The perasd of servi
includes continuous hospitalization due to injuries received while serving in the combat zone. These provisions appbusethe s
as well as the individual entitled to the benefits. Persons claiming a refund may file any time within four years foltodirgg th
date of the returff®

MINNESOTA: Minnesota state tax is based upon the service member’s federal taxable income as defined by féderal law.
Therefore, Minnesota follows the federal rules regarding pay earned in a comb®t 2dimmesota state tax law is identical to fed-
eral tax law for extending the time for filing returns, paying taxes, claiming refunds, collecting taxes, claiming refppuisalarg
Tax Court decisions to the Supreme CétrtMinnesota, like its federal counterpart, suspends assessing and collecting interest and
penalties on income tax during the extended pétfodhe time is extended for assessing tax, penalty, and interest for an additional
six months beyond the extension period and includes a further six-month period to commence a collection action on thé?ssessmen
Income tax is not imposed for the year of death when an individual dies while serving in the ffilifeoy.prior taxable years,
income taxes yet to be assessed will not be assessed, and if assessed and unpaid will be abated. Income taxes paithfor any ye
which the decedent was in active service will be refunded, but the refund claim must be filed within seven years aftantias retu
filed. An uncodified provision was enacted to apply combat zone income tax extensions available to soldiers in the combat zor
designated by the President, to military personnel directly supporting Operation Allied Force who are away from their permaner
duty stations but are not within the combat z8#fe.

199. Id. §2-111;See96 State Tax Notes 70-38 (Tax Analyst) 96-9465 (Apr. 10, 1996).

200. Mass. GEN. Laws ANN. ch. 62 § 2(a) (West 1999).

201. Id. § 1(c).

202. Id. § 81.

203. Technical Information Release 99-6 (Apr. 14, 19B@)ysonal Income Tax Military Personnel Serving in Kosfuwisited Oct. 1, 1999) <http://www.mag-

net.state.ma.us/dor/rul%5Freg/tir/99/tir99%5F6 Atfechnical Information Release 91-3 (Apr. 12, 19813ssachusetts Income Tax Filing Extensions for Military
Personnel in the Persian Gulf991 Mass. Tax LEXIS 35.

204. McH. Comp. Laws AnN. § 7.557(130) (West 1999).
205. Id. § 206.30(1)(e).

206. SeeState of Michigan Department of Treasungome Tax Exemptiotdousehold Income DeterminatioRiling Requirementsand Income Tax Collection
Deferment for Military Personnel Serving in Operation Desert Sté&tavenue Administrative Bulletin 1991-2, 1991cM. Tax LEXIS 12 (Jan. 31, 1991).

207. MNN. StAT. AnN. § 290.01 subd. 19 (West 1999).

208. SeeMinnesota Department of Revenidilitary PersonnelIncome Tax Fact Sheef(@sited Oct. 1, 1999) <http://www.taxes.state.mn.us/individ/factshts/indi-
vid/ifs5.pdf.

209. MNN. SraT. ANN. § 289A.39, subd. 1.
210. Id. § 289A.39, subd. 2.
211. I1d. 8§ 289A.39, subd. 3.

212. 1d. § 289A.39, subd. 6.
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MISSISSIPPI: Enlisted service members may exclude from gross income all pay received for any month they serve in a comba
zone#* Officers may exclude up to $500 per motithln addition, all amounts paid to a service member for hazardous duty pay in
a combat zone designated by executive order by the President is excluded from gros&inCom@ensation received by persons
who are POW/MIA is treated the same as under the federal Internal Revenw#’Cddestate tax commissioner has the discretion
to automatically recognize extensions of time authorized and granted by the IRS for filing annual income t&¢returns.

MISSOURI: A domiciliary who is a member of the Armed Forces is exempt from Missouri income tax if: (1) he maintained no
permanent place of abode in the state during the tax year; (2) maintained a permanent place of abode elsewhere; asgé8ydid not
more than thirty days of the tax year in MissétiiService members in a military conflict in which reserve components have been
called to active duty under the authority of 10 U.S.C. 8 672(d) or 10 U.S.C. § 673b or any such subsequent call or oRtesby the
ident or Congress for any period of thirty days or more are relieved from various provisions of state law.

Any person with an indebtedness, liability or obligation for state income tax or property tax on personal or real propgrty who
performing such military service, or a spouse of such person filing a combined return or owning property jointly, is gexteed an
sion of time to handle tax actions similar to federal¥wAny tax due is not subject to penalties or interest if paid within the 180-
day period??* The period of service in a combat zone plus any period of continuous hospitalization outside of Missouri attributable
to service in the combat zone plus the next 180 days are disregarded in determining whether various tax matters were perforn
within time limits 222 Death of a service member in a combat zone or because of wounds, disease, or injury incurred while in a comb:
zone results in relief from of various taxés.

For Operation Allied Force, the Department of Revenue specifically addressed tax relief for combat zone troops. For tax ye:
1998, members of the U.S. Armed Forces serving in Operation Allied Force in the Kosovo area and their spouses are granted
extension for filing their Missouri individual income tax returns and paying the ta®¥‘diibe extension is until the later of fifteen
days after any extension provided by the IRS or oneZfeaifected military personnel and their spouses have an extended time to
file returns, pay taxes, or perform other acts related to their taxes, such as making contributions to individual retia@gent ar
ments?® During the extension of time, no interest or penalty charge will accrue and Missouri will not pursue any tax enforcement
actions, such as an audit or collection actifAty.

213. The effective date of this state provision was tied to the effective date of the similar federal law, which was 289@a®beMinnesota Department of
Revenue Bulletin (1999vailable at<http://www.state.mn.us/ebranch/mdor/laws/99bull/collect.hyml

214. Mss. Cope ANN. 8§ 27-7-15(4)(n) (1999); Ms. Tax Comm. INcomE Tax Rec. § 704 (1999).
215. Id.

216. Mss. CopE ANN. § 27-7-15(4)()).

217.1d. § 27-7-15(5).

218. Id. § 27-7-50; Mss. Tax Comm. INcomE Tax Rec. § 111.

219. Mb. AnN. STAT. § 143.101 (West 1999%eePaulson v. Missouri Dep’t of Revenue, 961 S.W.2d 63 (Mo. 1998); Willenburg v. Director of Revenue, 1992 Mo.
Tax LEXIS 159 (Mo. Admin. Hearing Comm’n Oct. 23, 1992).

220. Mo. ANN. StaT. § 41.950.
221. Id.

222.1d. §143.991.1.

223.1d. § 143.991.2.

224. News Release, Missouri Department of Revenue (June 30, T&89Relief for Combat Zone Troofssited Oct. 1, 1999) <http://dor.state.mo.us/news/kos-
ova.htne.

225. 1d.
226. Id.

227. 1d.
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The relief also applies to civilians in the combat zone who are in support of the combat operations, such as relief Wwerkers. T
extension continues until 180 days after leaving the combat zone or the supporting operation, plus the number of dagban the co
zone during the tax filing season after the air strikes began on 24 MarcFi®8isted personnel will not pay income taxes on
any pay received for any month they were in the combatZd@ficers in the combat zone may exclude up to the maximum amount
excludable for enlisted personi@l.In addition, no income taxes are withheld on suchay.

MONTANA: Salaries received by Montana residents serving on active duty in the regular armed forces and who entered int
active duty from Montana are exempt from state incomé&#taMilitary pay earned as a result of service performed under the author-
ity of Title 10 of the United States Code is exempt from Montana taxation. Pay earned as a result of service perfornmyd under a
other authority (for example Title 32 or Title 5) is subject to staté&taklontana defines “gross income” as the taxpayer’s gross
income for federal income tax purposes as defined by federatlavnerefore, combat pay is excluded pursuant to this definition.
Montana also applies its state “Soldiers’ and Sailors’ Relief” for any tax by the state on income. The collection ofinogratate
tax is deferred for a period extending not more than six months after the termination of military service if the service atslityper
to pay the tax is materially impaired by their service. During the deferral, no interest or penalty will accrue due toemdf#pdfm
a service member is claiming exempt military wages, they need to attach verification, such as orders, which specifyttat the se
member is serving under the authority of Title 10.

NEBRASKA: Nebraska adjusted gross income is based upon the service members federal adjusted graé5s wnefere,
Nebraska follows the federal rules regarding pay earned in a combat zone. This exclusion also extends to periods afibospitaliz
resulting from injury or sickness suffered while serving in the combat zone. Members of the armed forces and support personn
serving in the combat zone will receive an automatic extension of time to file of 180 days after the later of the lastatapan a
zone (or the last day the area qualifies as a combat zone), or the last day of any continuous qualified hospitalizatipfrdon inj
service in the combat zoA&. The extension also applies to the service member’s spouse who wishes to file a joint return. A state-
ment must be attached to the return noting the entitlement to the extéh$faspite the extension of time for payment of tax, inter-
est will be imposed from the due date of the return until the day payment is re€eived.

NEVADA: Nevada currently does not have a state individual income tax.

NEW HAMPSHIRE: New Hampshire does not tax military compensation. Any “full time” service member is exempt from pay-
ment of the residence t&%®. The exemption of service member’s salaries also applies to the New Hampshire “commuter income
tax.”! A special provision applies to surviving spouses of service members killed in wars, conflicts, armed conflicts, or combat
zones, and allows the survivor to receive a tax credit for the taxes due upon the surviving spouse’s real and persaffél property

228. 1d.

229. Id.

230. Id.

231. Id.

232. MonT. Cope AnN. § 15-30-116(2) (1999).
233. MonT. Apmin. R. § 42.15.111 (1999).
234. MonT. CopE AnN. § 15-30-101(7).

235. Id. 88§ 15-30-313, 314.

236. NeB. Rev. Srat. § 77-2714.01(1) (1999).
237.1d. § 77-27,123.

238. NeB. ADMIN. R. & ReGs. § 22-014.02C (1999).
239. Id. § 22-014.03.

240. N.H. Rv. SraT. ANN. 8 72:3-a (1999).
241.1d. § 77-B:2.

242.1d. 8 72:29-a.
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NEW JERSEY: While New Jersey does not have a specific statutory or administrative provision relating to exclusion of income
earned in a combat zone, the definition of “resident” and “nonresident” provides some state income tax relief. Resaas are t
on their entire gross income after deductions and personal exemptions. Nonresidents are taxed on their gross inconNeanly from
Jersey sourceé®

Service members who are domiciled (defined as place the service member regards as permanent home) in New Jersey, but \
meet all of the following conditions for the entire year, are considered nonresidents for state income tax purposest 1figidid n
tain a permanent home in New Jersey; and (2) maintained a permanent home outside of New Jersey; and (3) did not spend more 1
thirty days in New Jersey during the taxable y&aA resident is also defined as an individual who is domiciled in New Jersey, or
if not domiciled in New Jersey, has a permanent place of abode in New Jersey and spends more than 183 days of thdéax year in
state (however, service members stationed in New Jersey, but New Jersey is not their domicile, are not residents undrthis def
A service member maintaining an apartment or house for himself and family in another state, whether the dwelling is gn a milita
base or private property, is considered a permanent place of abode. A barracks room, bachelor officers quarters, ranadbillets a
considered a permanent place of abdtléCompensation paid to service members not domiciled in New Jersey is excludable from
income?¢

If a domiciliary of New Jersey meets the three conditions for nonresident status, the service member should file a Form DD-205¢
1, State Income Tax Exemption Test Certificate, with their finance officer to stop New Jersey income tax from being withmheld fr
military pay. Service members and civilians providing support to the armed forces who are serving in a designated combat zon
qualified hazardous duty area, or were hospitalized outside the United States as a result of an injury received whileasaming i
bat zone are granted an extension of time for filing individual income tax returns and paying tax for the period of cao®at serv
hospitalization, plus 180 days. The extensions of time for performing tax actions closely mirror the fedé&raltieswextension is
also granted to the taxpayer’s spouse who files jointly. No penalty, interest, or addition to tax will be assessedirigrdataté
payment of the tax pursuant to this sectSniNew Jersey also provides for specific relief for service members who die in a combat
zone?*

NEW MEXICO: There is no provision in New Mexico law expressly exempting a service member’s combat zone compensation
from taxation or extending tax filing deadlines. However, most income exempt under the federal Internal Revenue Code is exem
from New Mexico taxation. New Mexico adjusted gross income equals federal adjusted grossthddmeefore, combat zone
pay is excluded from New Mexico taxation to the same extent as federal law. New Mexico allows for an extension of time to file
state income taxes when an extension has been granted under the Internal Revenue Code. Automatic extensions (without giv
notice to the state) are allowed for no more than four months from the date upon which payment of New Mexico income tax or th
filing of any New Mexico income tax return is requif@td For any income tax imposed upon a service member serving in a combat
zone under orders of the President of the United States, interest accrues beginning the day after any applicabF?extension.

NEW YORK: Combat zone pay is exempt from New York taxation to the same extent as it is from federal taxation because stat
adjusted gross income is defined as federal adjusted gross iffédRexent legislation conformed New York’s tax relief provisions
to the federal tax relief provisions granted to service members serving in a qualified hazardous duty area as part oAdipdration
Force?>* New York grants service members extensions of time for handling tax matters and interest on overpayments of tax from tt

243. N.J. 3aT. ANN. § 54A:2-1.1 (West 1999).

244.1d. § 54:8A-3.

245. See98 State Tax Notes 65-14 (Tax Analyst) 98-10776 (Apr. 6, 1998).
246. N.J. SaT. AnN. 8§ 54A:6-7.

247. 1d. § 54A:9-16.

248. N.J. AmIN. CopE § 18:35-6.2 (1999).

249. N.J. SAT. ANN. 8 54A:9-16(c).

250. N.M. Sat. AnN. § 7-2-2A (Michie 1999).

251.1d. § 7-1-13E.

252.1d. § 7-1-67.

253. N.Y. Bx Law § 612 (a) (McKinney 1999).
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original due date similar to federal 1&%. The same relief provisions apply to those hospitalized as a result of injury sustained while
serving in a qualified hazardous duty area. Spouses of those qualifying under these provisions are also entitled .t tHearelief
member of the armed forces or support personnel dies as a result of serving in a qualified hazardous duty area, no New York st
personal income tax or gift tax will be imposed for any tax year during which the decedent served in*the~ardzer, the New

York state estate tax will be forgiven. Using discretionary power, the New York State Tax Department is granting menebers of th
armed forces and support personnel impacted by Operation Allied Force, who are not serving in a qualified hazardousduty area
six-month extension of time to file their 1998 New York income tax return and to pay any tax due. However, interestevidhbe du
any unpaid tax from the original due date of the rettirn.

NORTH CAROLINA: Combat zone pay is exempt from North Carolina taxation to the same extent as it is from federal taxation
as state gross income is defined as federal gross inf€d8®vice members are granted an extension of time to file a return or take
other tax actions concerning North Carolina state tax for any period during which the combat zone provisiéfisiaigogst and
penalties are not assessed against a service member for any period that is attributable to a combat zone in deterntialilgyhe tax
for federal tax purposes. North Carolina applies the same rules regarding income taxes of a service member upon déugth in a con
zone as federal lat*

NORTH DAKOTA: All income excluded for federal income tax purposes is similarly excluded for North Dakota income tax
purposes. North Dakota computes state income based on federal adjusted gross income and federal taxa%lelime@fuze,
since combat pay is excluded for federal purposes, it will be excluded for state taxation. A service member servingtbatside of
United States may defer the filing of an income tax return and the payment of the income tax until the federal inconreitax retur
required to be filed. No penalty or interest will apply during the extension F&tiod.

OHIO: Military pay and allowances received by service members that are not included in gross income under federal law are n«
included in Ohio adjusted gross incofffeOhio also has exemptions for service members who die in a combatz6Oio statutes,
administrative codes, and policy statements do not address the issue of extensions of time to file a state income taereiten fo
members in a combat zoffé. However, as a matter of practice, Ohio automatically grants an extension of time to file a state tax
return when a federal extension has been granted. When the service member files the Ohio return, he should write threecombat z
designation on the top of the return and the date of exit from the combat zone.

OKLAHOMA: Income excluded for federal income tax purposes is similarly excluded for Oklahoma income tax purposes. The
term’s “taxable income,” “adjusted gross income,” and “Oklahoma adjusted gross income” in state law are the same as defined unc
federal law in the federal Internal Revenue CHdd.herefore, as combat pay is excluded for federal purposes, it is excluded for state

254. SeeNew York State Department of Taxation and Finance News Release N-99-9 (May 3,N@89%ork State Tax Information for Operation Allied Force
(Kosovo) Personndbisited Oct. 1, 1999) <http://www.tax.state.ny.us/pubs and bulls/n-99-9.htm

255. N.Y. Bx Law § 696.

256. 1d. § 696(g).

257. Id. § 696(d).

258. SeeNew York State Department of Taxation and Finance News Release N-99-9 (May 3,N@89%ork State Tax Information for Operation Allied Force

(Kosovo) Personndpisited Oct. 1, 1999) <http://www.tax.state.ny.us/pubs and bulls/n-99-9.H&®e generallilew York State Tax Information for Military Per-
sonnel and Veteran®ublication 361 (Jan. 1998yailable at<http://www.tax.state.ny.us/pdf/publications/income/pub361199.pdf

259. N.C. GN. SraT. 88 105-134.1(1), (5), 105-228.90(b)(1a), 105-134.5 (1999).
260. Id. § 105-249.2.

261. Id. § 105-158.

262. N.D. GnT. CopE §§ 57-38-01.2, 57-38-30.3(1999).

263. Id. § 57-38-34.

264. O1i0 Rev. Cope AnN. §8 5747.01, 5747.024 (Anderson 1999).

265. 1d. § 5747.023.

266.1d. § 5747.08 (providing general information on filing of retuid);§ 5703.35 (providing information on extensionsyi®Abmin. Cope §5703-7-01 (1999)
(detailing information on time for filing returngyl. § 5703-7-05 (providing information on extensions, interest, and penalties).
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taxation. Also, the salary or any other form of compensation received from the United States by a service member isateducted f
taxable income during the time in which the person is detained by the enemy in a conflict, is a prisoner of war, or is atgsimg
and not deceasééf.

Whenever the filing of a timely income tax return by a service member is made impracticable or impossible of accomplishmen
by reason of absence from the state of Oklahoma while on active duty, outside the United States, or confinement in @hiospital w
the United States for treatment of wounds, injuries or disease, the time for filing a return and paying an income taeds Eittegd
an extension precludes incurring liability for interest or penalties, to the fifteenth day of the third month followingtthi@a mebith
the service member does one of the following: returns to the United States, returns to Oklahoma if the extension is graswed fo
of being absent from the state, or from the date of discharge from a hospital if the extension is granted due to thensieevice me
confinement for treatment of wounds, injuries, or disease. If an executor, administrator, or conservator of the estate oiense
ber is appointed, the time for filing a return and paying taxes is extended until the fifteenth day of the third montly tbikomwonth
of whichever event occurs the earliest. The tax commission has the discretion to grant any service member an exten&on of time
filing of income tax returns and payment of income tax without incurring liabilities for interest or penalties. The ertagdien
granted for good cause and for a period in excess of six nféhths.

OREGON: Oregon attempts to conform its state personal income taxation laws to the federal Internal Revefiti€T€@waie.
nology used in Oregon state taxation laws has the same meaning as those in federal incom&‘té¥attable income” for pur-
poses of Oregon taxation is the same as taxable income defined by federal law, with some additions, subtractions, anslZ&tjustmen
Therefore, as combat pay is excluded for federal purposes, it is excluded for state t&x&pmrific legislation was passed for
income exclusion for Operation Desert Shield. Compensation received for active service in the “Persian Gulf Desert ‘Sisield area
excluded from gross inconi¥.

In addition, if service members from Oregon are stationed outside of Oregon, they may be considered a nonresident for tax pt
poses and not subject to Oregon taxation of military pay. If a service member from Oregon does not have a permaneiit residence
the state for himself or his family for any part of the tax year, maintains a permanent residence outside of Oregon ehiifieg the
tax year, and spends less than thirty-one days in Oregon during the tax year, then the service member will be consielsickeha nonr
for tax purposes and subject to Oregon taxaffoenerally, Oregon allows an extension of time for filing tax returns equal in length
to the extension periods allowed under the Internal Revenue Code and its regtifafitvestime for performing tax acts and filing
returns are generally postponed by reason of service in a combat zone to the same extent as the f&deradaw.will waive
penalty and interest because of late filing and late payment of personal income tax in situations where the IRS doesthe same
persons who served in a combat z&fienterest is paid on refunds of service members in a combat zone from the due date of the
original returré’® Oregon law also allows for a forgiveness of income tax liability for service members whose death is attributable
to their service in a combat zoffe.

267. QkLA. STAT. AnN. tit. 68 § 2353.1, .10, .11, .13 (West 1999).
268. Id. § 2358 D6.

269. I1d. § 2358 D 5.

270. k. Rev. StaT. § 316.007 (1999).

271. |d. § 316.012.

272.|d. § 316.022.

273. k. Abmin. R. 150-314.870 (1999).

274. Q. Rev. SraT. § 316.789.

275. 1d. § 316.027.

276. 1d. § 314.385(1)(c).

277.1d. 8 314.870; ®. AomIN. R. 150-316.789.
278. Gr. Abmin. R. 150-314.385(c)-(A).

279. @r. Rev. SraT. § 314.870(2).

280. Id. § 314.870(3).
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PENNSYLVANIA: Any compensation received by a service member serving in a combat zone is not taxable by Pertfisylvania.
Combat zone extensions in Pennsylvania are similar to federal combat zone extensions and disregard interest, penaiimss and add
to tax?®2 For Pennsylvania local earned income tax purposes, wages or compensation paid to persons on active military servic
regardless of whether or not the person is a resident or nonresident individual and regardless of whether or not thpeservice is
formed within or outside the Commonwealth, is not tax&Bl€ombat zone extensions for local taxation are similar to federal com-
bat zone extensiort& Pennsylvania law also allows for a waiver of local income tax liability for service members whose death
occurs in a combat zord®. Pennsylvania law uses the term combat zone and does not mention the term qualified hazardous dut
area. However, Pennsylvania did announce that it would extend personal income tax deadlines to file and pay taxesfenservice
bers serving in Bosnia-Herzegovina, Croatia, and Macedonia for one hundred and eighty days after they leave the quatified hazar
duty are&s®

RHODE ISLAND: Rhode Island income of a resident individual means adjusted gross income for federal income tax purposes
with some modification¥’ Likewise, the Rhode Island income of a nonresident is based upon the net amount of items of income
entering his federal adjusted gross income derived from or connected with Rhode Island sources. Military compensation paid to
service member not domiciled in Rhode Island does not constitute income derived from Rhode Islan#%&lmods.Island policy
guidance indicates that federal income tax provisions governing armed forces pay while serving in a combat zone oriilan area u
conditions that qualify for hostile fire pay are applicable for state tax purposes. Therefore, pay relating to a consbe#tctoded
to the same extent as federal FA%An estate of a service member who has been classified as MIA shall be exempt from estate and
transfer taxatiod®

However, the Rhode Island tax statutes and regulations do not specifically deal with combat zone eXteRsiddssnia, Rhode
Island issued guidance that it would follow the lead of the IRS by granting an automatic extension to service members serving |
“Operation Joint Endeavor.” An automatic extension to file returns for service members serving in Bosnia on or afteri%PBlarch
had an automatic extension of time to file their 1995 return until 15 December 1996. The extension ensured that service memb
would not be assessed either a failure to file or failure to pay pé#abespite the lack of written authority in Rhode Island for
combat zone extensions, Rhode Island Division of Taxation is still applying the same rules as the federal combat zonéextension
state taxation purposes.

SOUTH CAROLINA: South Carolina has applied the federal Internal Revenue Code to state t8% kdygsted gross income
for South Carolina purposes means adjusted gross income for federal income tax pirpokewise, taxable income in South
Carolina is computed as determined under the federal Internal Revenu&Chdexefore, to the extent combat pay is excluded for

281. RA. StAT. AnN. tit. 72 § 7301(d)(vii) (West 1999).
282. 1d. § 7330.

283. R. SraT. AnN. tit. 53 § 6913 (West 1999).

284. R. SraT. AnN. tit. 72 § 4753-1(a) (West 1999).
285. Id. § 4753-1(b).

286. Id. § 7330. SeeNews Release, Commonwealth of Pennsylvania, Department of ReVaru@eadline Extension for Troops in Hazardous Duty Atéas. 2,
1996) (visited Oct. 1, 1999) <http://www.revenue.state.pa.us/news/press/1996/040296.htm

287. R.l. GN. Laws § 44-30-12(a) (1999).
288. Id. § 44-30-32.See id § 44-30-5 (defining “resident” and “nonresident”).

289. 1998 General Instructions for RI-1040, Rhode Island Income Tax Return (visited Oct. 1, 1999) <ftp://www.doa.statéorinns/t 998/pers/1040.pelf

290. R.l. GN. Laws § 44-22-2.

291. R.I. Personal Income Tax Reg. 90{\/sited Oct. 1, 1999) <http://www.tax.state.ri.us/regs/regs/pit90-18.htm

292. R.l. Tax NewsSpring 1996 (visited Oct. 1, 1999) <http://www.tax.state.ri.us/news/vol10no3.htm

293. S.C. GpE ANN. § 12-6-40 (Law Co-op. 1999).
294. 1d. 88§ 12-6-40(C), 12-6-1120.

295. Id. 88§ 12-6-560, 1110, 1130.
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federal purposes, it is excluded for state taxation. In general, when a taxpayer in South Carolina has been granteshasf extensi
time to file a federal income tax return, the taxpayer is not required to apply to South Carolina for an extension dlftianstdtef
return®® In addition to the general rule, military personnel serving in Bosnia, Herzegovina, Croatia, and Macedonia have beel
granted at least 180 days after the service member departs the area to file state t&X retrrssrvice members serving in Bosnia,
Herzegovina, Croatia, and Macedonia, South Carolina will waive any penalties and interest that accrue because of armyrextension
suspension of collection activitiés. South Carolina issued guidance for the Operation Desert Storm combat zone and t&X issues.
For the Operation Desert Storm combat zone, South Carolina applied all the federal combat zone exclusions and extefsions. As
1 October 1999 South Carolina has not issued specific guidance on the most recent combat zones and qualified hazardous duty
extensions.

SOUTH DAKOTA: South Dakota currently does not have a state individual income tax.

TENNESSEE: Tennessee does not levy a personal income tax upon the earnings of its citizens. Tennessee income tax does |
apply to salaries and wages. Tennessee does apply an income tax to individuals, partnerships, associations, ancttlegadlyhat ar
domiciled in the stat®® A person who is legally domiciled in another state but maintains a place of residence in Tennessee for more
than six months of the year is also subject to the tax. However, this does not apply to military personnel and full+its tegitie
domiciled in another state. The income (non-earnings, wages) a person receives while legally domiciled in Tennessei® is subjec
the tax. Most income from stocks, bonds, and notes receivable is taxable. Tennessee does provide for an exclusiopef-interest
alties, and assessments of tax or liabilities for service members serving in a comB#t zone.

TEXAS: Texas currently has no individual income tax.

UTAH: Because Utah's tax system is tied to the federal tax system, combat pay that is exempt from federal income taxation wi
also be exempt from the state income?®axincome excluded from federal adjusted gross income as combat pay is exempt from
withholding3°® Utah does grant an extension of time to file tax returns for service members in a combat zone that coincides with th
federal rules. The Utah return will be due on the same day as the federal return. Service members that are Utah residents and
tioned outside the United States, are granted an extension of time to file returns to the fifteenth day of the fourtlermettmaity
to the United States, or their discharge date, whichever is é¥rlldtah residents receiving combat pay qualify for an extension of
time to pay income taxes for a period not to exceed the extension for filing fEtuNtspenalty or interest is charged on unpaid tax
provided service members file their returns and pay any taxes due within the applicable extended time period. The Utah Tax Cor
mission will also suspend audits and collection activities for back taxes owed by service members serving in the coffibat zone.

VERMONT: Vermont's income tax laws are intended to conform to the federal Internal Revenu® Qudjasted gross income
under Vermont tax laws means the federal adjusted gross irf€oividitary pay for full-time active duty earned outside of the state

296. 1d. § 12-6-4980(B).

297. S.C. Rv. Proc. No. 96-2 (June 12, 199@&vailable at<http://www.dor.state.sc.us/search?NS-search-page=document&NS-rel-doc-name=/dor/policy/rp96-
2.htmI&NS-query=96-2&NS-search-type=NS-boolean-query&NS-collection=Website&NS-docs-found=9&NS-doc-number=5

298. Id.

299. S.C. Tax Information Letter #91-18uly 1, 1991) (visited Oct. 1, 1999) <http://www.dor.state.sc.us/search?NS-search-page=document&NS-rel-doc-name=/dor/
policy/il91-18.htmI&NS-query=91-18&NS-search-type=NS-boolean-query&NS-collection=Website &N S-docs-found=12&NS-doc-number=10

300. ENN. Cobe ANN. § 67-2-101 (1999).

301. Id. § 67-2-114.

302. UraH CopEe AnN. § 59-10-117 (1999).

303. UraH Abmin. Cope R865-91-47A (1999).

304. UraH Cope ANN. 8§ 59-10-516; tan Apmin. Cope R865-91-23C.
305. UraH Abmin. Cope R865-91-47B.

306. Utah Tax Bulletin 3-91, (visited Oct. 1, 1999) <http://www.tax.ex.state.ut.us/cgi-bin/folioisa.dll/bulletin/query=d@ibaetdoc/{@5222}2.

307. Vr. SraT. AnN. tit. 32 § 5820 (1999).

308. Id. § 5811.
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is exempt from Vermont taxation (limited amounts of pay of service members of the National Guard are exempted from state tax:
tion).3° Therefore, based upon the nature of Vermont's individual tax law, as a minimum, service members from Vermont would
have the same combat zone exclusions as under federal law. Service members in a combat zone or serving in an arealtreated by
eral law as if it were a combat zone, are entitled to all the combat zone tax extensions to the same extent as undef‘federal la

VIRGINIA: Generally, Virginia’s taxable income of a resident means federal adjusted gross income for the tax year, and speci
ically excludes combat pay for service members as provided by fedefdl ldawever, Virginia law was amended in 1998 to pro-
vide additional benefits beyond federal law. All military pay and allowances, to the extent included in federal adjustembgress
and not exempted while serving in a combat zone or qualified hazardous duty area, which is treated as a combat zontafor federal
purposes, are exempt from state taxatién.

The practical effect of this new provision is to exclude all officer compensation earned in a combat zone or qualifiedshazardou
duty area instead of only partial exclusion for state taxation. Virginia law specifically addresses military servicenmetheéufgo-
slavia. All military pay and allowances earned by service members for military service in any part of the former Yugmleadsia, i
ing air space above or any waters subject to related naval operations in support of Operation Joint Endeavor as parOof the NAT
Peace Keeping Force is excluded from state taxation until the service member completes service iti’the area.

Generally, an extension of time to file a Virginia tax return is granted to service members to the first day of the setkenth mon
following the close of the taxable year for service members outside of the United?3tatesever, service members that qualify
for the federal combat zone extension are allowed an extension by Virginia for filing income tax returns and paying tree tax. T
extension is for fifteen days after the date on which the federal period of postponement terminates, if the date isgoeatgetra
from the original due date of the retiuith. This extension has also been specifically applied to service members in any part of the
former Yugoslavia in support of Operation Joint Endeavor as part of the NATO Peace Keepirif Force.

Virginia indicated that all estimated tax payments, installment payments, and collection activities will be suspende@skiring th
extension periods for Operation Allied Foféelnterest and penalties will not accrue during the extension p&tibde basic rules
have been applied for service members in the former Yugoslavia as part of Operation Joint EidEagdCommonwealth of Vir-
ginia Department of Taxation issued a bulletin in regards to the Operation Desert Storm combat zone. However, service membe
must make sure to apply the recent tax law changes to the guidance issued for Operation Des&rt Storm.

WASHINGTON: Washington currently does not tax individual income.
WEST VIRGINIA: Combat zone pay is exempt from West Virginia taxation to the same extent it is from federal taxation as state

adjusted gross income is defined as federal gross income as defined under fed&raMest.Virginia's requirement to withhold
taxes from wages does not apply to payments by the United States to service rf@énwiess.Virginia has not enacted a general

309. Id. § 5823.

310. Id. § 5830d.

311. \A. CopE AnN. § 58.1-322A (Michie 1999).

312. Id. §58.1-322 D 21.

313. Id. § 58.1-322 D 18.

314. Id. § 58.1-344 D.

315. 1d. §58.1-344 F 2.

316. Id. § 58.1-344 G.

317. Commonwealth of Virginia, Department of Taxation, Tax Bulletin, No. 99-5 (May 1, 1999), 1999 WL 313892 (Va. Dept. Tax.).
318. Id.

319. Commonwealth of Virginia, Department of Taxation, Tax Bulletin, No. 96-2 (Apr. 23, 1996), 1996 Va. Tax LEXIS 89.

320. Commonwealth of Virginia, Department of Taxation, Tax Bulletin, No. 91-3 (Apr. 1, 1991), 1991 WL 352435 (Va. Dept. Tax.).

321. W. . Cope § 11-21-12(a) (1999).
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combat zone extension provision. West Virginia law allows an automatic extension of time to file a tax return where taienis a
sion of time for federal income tax purpog&sWest Virginia law requires taxes shown due on an annual return to be paid on or
before the due date of the return, determined without regard to extensions of time for filing a return. Neverthelesginigdstvir
allows the tax commissioner to grant extensions of time to file or pay West Virginia personal incéthéetdgnsions of time to

pay are limited by the law to not more than six months. However, in the case of persons who are outside of the UnértdStates,
sions of time for paying West Virginia personal income tax are not limited to a set period #f time.

For service members participating in peacekeeping efforts in Bosnia, Herzegovina, Croatia and Macedonia, extensions of time f
paying state personal income tax and to file personal income tax returns have been granted to all persons who aressextjeret to th
sions of time for filing or paying federal income taxes allowed under federal law. For service members participatinggagrgcek
efforts in Bosnia, Herzegovina, Croatia, and Macedonia the extensions of time to pay the West Virginia personal incorte tax and
file personal income tax returns granted apply to the current tax period and future periods until revoked or otherwisé&amended.
Statutory authority exists for Operation Desert Shield, which applies state law very similar to federal combat zone éate¢hsions
Persian Gulf are®&’ West Virginia law is similar to federal law regarding income taxes of service members that die while on active
duty in a combat zone or as a result of wounds, disease or injury incurred while so serving and for service meri§ers MIA.

WISCONSIN: Wisconsin adjusted gross income means federal adjusted gross income with some modiffc&omairposes
of withholding taxes, Wisconsin wages does not include remuneration paid for active service in a combat zone or durizg-hospital
tion as a result of wounds, disease, or injury incurred while in a combat®*2crieerefore, military pay, that is exempt for federal
tax purposes is also exempt for Wisconsin taxafbi specific statute relating to Operation Desert Storm combat zone is still found
in the Wisconsin statutes. Under the statute, all enlisted compensation and up to $500 per month of officer compendation earne
the Operation Desert Storm Combat Zone is specifically subtracted from gross income under Wiscétisin law.

While this specific combat zone provision is still in the Wisconsin statutes, it appears that the current general dedijitiste df

gross income and the policy guidance recently issued have effectively amended the Operation Desert Storm officer exwtusions. T
monthly compensation of service members is excluded from gross income if the taxpayer served in a combat zone similar to fede
law. Areas in eastern Europe, including the countries of Croatia, Bosnia, Herzegovina, Serbia, Macedonia, Montenegro, Hungat
Austria, Slovakia, Czech Republic, and Slovenia, are currently designated as a hazardous duty area, and the exclusien is availe
for military personnel serving in that area. The exclusion for commissioned officers is limited to the maximum amouistéuht enl
personnel may exclud& Wisconsin allows the same combat zone pay exclusion for qualified hazardous dul$ akegsexten-

sion of time allowed under federal law for filing a federal income tax return also applies to Wisconsin income ta¥efaxes.

322.1d. § 11-21-71.

323. W. . CopEe SraTe R. tit. 110, 88 52.1.1, 52.1.1.1 (1999).

324. W. . CopE § 11-21-52.

325. Id. § 11-21-57.

326. West Virginia Department of Tax and Revenue, Administrative Notice 2hnal Income Tax—Implementation of West Virginia Personal Income Tax Relief
for Military Personnel Deployed in Bosnia and HerzegoyiDeatia and MacedonigPursuant to the Provisions of Pub. L. No. 104;1996 W. Va. Tax LEXIS 26
(June 10, 1996).

327. W. . CopE § 11-21-61.

328. Id. § 11-21-62.

329. Ws. Srat. Ann. § 71.01(13) (West 1999).

330. 1d. 88 71.63(6)(a), 71.19(5)(a).

331. Wisconsin Department of Revenue, Publication 104 (Oct. 1988)onsin Taxation of Military Personnélisited Oct. 1, 1999) <http://www.dor.state.wi.us/
pubs/98pb104.pdt

332. Ws. StaT. AnN. § 71.05(6)(b)(13), (14).

333. Wisconsin Department of RevenWéisconsin Individual Income Taindividual Summary1998 (visited Oct. 1, 1999) <http://www.dor.state.wi.us/ra/
sum98ind.html#Combat Pay

334. Id.; Wisconsin Department of Revenu#Yisconsin Taxation of Military PersonneRublication 104 (Oct. 1998).
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that are payable upon the filing of the return do not become delinquent during the period of the extension, but ararsgebgstt to
at the rate of twelve percent per year during the péttod.

WYOMING: Wyoming currently does not have an income tax.

335. Ws. StaT. Ann. § 71.03(7).

336. Id. 88 71.03, 71.85.
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TJAGSA Practice Notes

Faculty, The Judge Advocate General's School

Tax Law Note Last year, the child tax credit had a tremendous impact on
military taxpayers with children under seventeen by increasing
Update for 1999 Federal Income Tax Returns the size of tax refunds and decreasing overall taxes. Many mil-

itary taxpayers that did not adjust their federal income tax with-
In the summer of 1999, Congress passed a massive packadplding in 1998 saw their overall tax |Iab|||ty decrease or the

of tax changes. However, President Clinton vetoed the legislaSize of refunds increase. Military taxpayers that received a
tion. Despite the lack of a Comprehensive tax package for 1999[arge refund due to the child tax credit should consider a corre-
several changes took effect for tax year 1999. The following Sponding reduction in wage withholding.
article is a brief update of current tax issues and includes infor-
mation that is important for taxpayers in the military commu-
nity. This article is not intended to serve as an in-depth review Student Loan Interest Deduction
or explanation of each topic discussed, rather its intent is to

inform legal assistance attorneys of updates in numerology and In 1998, for the first time, taxpayers legally obligated to pay
new tax Changes for the upcoming tax season. student or educational loans could take an above-the-line

deduction or adjustment to income for the interest paid on these
loans’ In 1998, this above-the-line deduction was capped at

Key Changes for 1999 $10008 In 1999, the maximum deduction increases to $1500
of interest per year. Although most personal interest is non-
Child Tax Credit deductible for federal income tax purposes, the student loan

interest deduction is an adjustment to income, and the taxpayer
In 1998, taxpayers were able to claim a child tax credit of does not have to itemize to take the deduction.
$400 for each “qualifying child'that was under the age of sev-
enteert. In 1999, the child tax credit increases to $500 for each

child under seventeen. The amount of the child tax credit is Individual Retirement Arrangements (IRAs)
subject to limitations based upon the taxpayers modified _ . o _
adjusted gross income (MAGC‘])FOI‘ most taxpayers, the credit More service members will be ellglble to take a deduction

is nonrefundable and is subject to other limitations based uporfor traditional IRAs in 1999 due to an increase in the phase out
tax liabilities! However, an additional child tax credit applies limitations. Because service members are active participants in
to families with three or more qualifying childrénFamilies a retirement plan, deductible IRA contributions are subject to

with three or more qualifying children may be able to take the limitations?® For 1999, taxpayers who are married and filing a

credit as a refundable tax cretlit. joint return are subject to phase-out limitation if their AGI
exceeds $51,000 and eliminated if AGI exceeds $61,000 (mar-
ried filing separately phase out limitations are $0 - $10,000; phase out for singles is $31,000 to $41,000).

1. A*“qualifying child” is a son, daughter, stepchild, eligible foster child, or other descendant for whom the taxpapémcandependency deduction for the tax
year. The “qualifying child” must also be a citizen or resident of the United States. I.R.C. § 24(c) (West 1999).

2. 1d.§24.

3. For joint taxpayers, the credit will be reduced by $50 for every $1000 of adjusted gross income (AGl) above $110v@G86, it kil be reduced in a similar
manner for unmarried individuals with AGI above $75,000 and those taxpayers that are married filing separately with axcAS3 af $55,0001d. § 24(b).

4. 1d. § 26.

5. The additional credit is computed by adding the taxpayer’s social security taxes paid for the tax year to the téixligititys of I.R.C. § 26, and subtracting
that amount by all nonrefundable credits, the earned income credit (not including the supplemental child credit as spRoie8iER(n)).1d. § 24(d).

6. Id. § 24(d).

7. The deduction is limited to interest paid during the first 60 months in which payments are relguge2R1.

8. Id. § 221(d)(1).

9. Id. 8 219(g)(1); I.R.S. Notice 87-16; Morales-Caban v. Commissioner, T.C. Memo 1993-466, 66 T.C.M. (CCH) 995 (1993).

10. 1d. § 219(g).
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No Legislative Relief for Military Taxpayers on the Sale of a provide specific relief for military homeowners away from
Home their home due to military service. As of the date of publica-
tion, none of the legislation has been enacted into public law.
For principal residences sold after May 1997, a single tax- Therefore, the military taxpayer must read and apply a literal
payer may exclude up to $250,000 of gain, and married taxpayinterpretation of the current provisions of the tax code regard-
ers that file jointly may exclude up to $500,000To qualify ing the use and ownership of a principal residence. The Armed
for excluding the gain, the taxpayer must have owned and usedrorces Tax Council is continuing to pursue relief for service
the property as a principal residence for two or more years durmembers.
ing the five year period ending on the date of $aldhe
changes in the Internal Revenue Code in 1997 repealed the old
“roll over” rules that allowed homeowners to defer the gain 1999 Tax Year in Review
from the sale of a principal residence by purchasing a new
home of equal or greater valtieAn abundance of case law  Service Members Assigned to NATO May Not Elect Foreign
developed under the old roll over provisions allowed a home- Earned Income Exclusion for Military Compensation
owner to be absent from his principal residence for extended
periods of time without the home losing the status as the prin- The Internal Revenue Service (IRS) issued a technical assis-
cipal residence. In addition, the repealed roll over provisionstance memorandu¥haddressing whether military personnel
provided military taxpayers with as much as eight years afterassigned to the North Atlantic Treaty Organization (NATO) are
the sale of a principal residence to purchase a new residenceligible to exclude from gross income the compensation earned
and roll the gain into the new home to defer thettax. during assignment to NATO under the foreign earned income
exclusion!” Generally, the foreign earned income exclusion
The new Internal Revenue Code provision regarding the saleprovides that gross income earned from sources within a for-
of principal residence for homes sold after May 1997 meanseign country may be excluded up to a specified amdunt.
that a taxpayer must actually “own and use” the home for two
years out of the last five years immediately preceding the sale In distinguishing service members from other types of
to qualify the property for a complete tax exclusioihis rule employees, the IRS noted that service members assigned to
is strictly applied under the tax code, and the prior facts and cir-NATO are still members of the United States military. Because
cumstances test of the old roll over rules no longer applies. Thehe federal government provides service members with bene-
new exclusion of gain provisions is a tremendous tax benefit forfits, pays the salaries of service members, maintains authority
the majority of homeowners. However, applying the provisions to hire, fire, and discipline service members while assigned to
to military taxpayers results in the failure of homeowners that NATO, then service members remain employees of the United
are assigned away from the home to meet the “own and useStates government. The IRS cited and distinguigkaadr v.
test of the new provisions. Many military taxpayers absent Commissionet® and concluded that service members are
from their homes for extended periods of time assumed theyemployees of the United States, and are not allowed to take the
could roll over the gain upon the sale of the home. For saledoreign earned income exclusion for military compensation
after May 1997, the assumption may no longer be applicablewhile assigned to NATO.
Under current tax laws, there is no special relief for service
members absent from their home due to military service. Dur-
ing 1998 and 1999, there were numerous legislative attempts to

11. |d. § 121.

12. 1d.

13.1d. 8 1034 (repealed 1997).
14.1d. § 1034 (h) (repealed 1997).
15.1d. § 121.

16. Memorandum, Chief, Branch 2, Employee Benefits and Exempt Organizations, subject: Computation of Excluded MilitaryaiR liréerPnternal Revenue
Code § 122 (31 Mar. 1999) Tax NoTes Topay (June 1999vailable atLEXIS 1999-TNT 104-64 [hereinafter Employee Benefits Memorandum].

17. I.LR.C. 8 911.
18. For 1999, the exclusion is $74,000; 2000 it will be $76,000; 2001 it will be $78,000 ,00; and 2002 and years therbaf&80\000.1d. § 911(b).

19. 70 T.C.M. (CCH 998) (19954cq, 1996-1 C.B.1.
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Income Tax Exclusion of VA Disability Benefits vs. Inclusion of Quarters and Subsistence Allowances Are “Earned Income”
Military Retirement Pay for Purposes of the Earned Income Tax Credit

In 1999, the IRS reiterated that military retirement pensions  Judge advocates have long preached the gospel that for pur-
based upon number of years of service, and not disability, argposes of computing the Earned Income Tax Credit (EfEg}-
not excludable from gross incorffeLikewise, in a similar vice members must include (in the calculation) the amount of
case, the United States Tax Court held that a retired officer wasnilitary quarters and subsistence allowances received in pay-
not entitled to exclude any portion of his military service retire- ment or in-kind during a tax year. NeverthelessNaff v.
ment pension from taxable income even though the VeterandJnited Stategd® a service member filed an amended tax return
Administration (VA) gave the retiree a disability rating after he in 1997 claiming an EITC. In the amended return, the military
retired? taxpayer did not include the amount of military quarters and

subsistence allowances in the EITC calculation. However, the

In both of these cases, the retiree received military retire-military taxpayer did include a lengthy, hand written letter of
ment pay based on years of service. The retirees had not retiregixplanation attached to the amended return arguing that quar-
due to disabilities, but applied for disability benefits after retire- ters and subsistence allowances should not be considered
ment. Following retirement, the VA made determinations that earned income. The IRS disallowed the claim for EITC in the
the retirees had disabilities. Based upon the percentage disabiemended return, and the military taxpayer filed a complaint in
ity determined by the VA, the retirees elected to waive years ofthe Court of Federal Claims. Summary judgment was granted
service retirement benefits to the extent of VA benefits so thatfor the government, but the court included a very detailed anal-
they could receive the VA benefits tax-free. However, in both ysis of the EITC as it relates to military taxpayers (specifically
of these cases the retirees went on to reduce their military retireaddressing quarters and subsistence allowances)
ment by a disability exclusion ratio. The retirees made the
reduction to their retirement pay after the Defense Finance and The court closely examined the statutory basis and legisla-
Accounting Service (DFAS) reduced retirement pay by the tive history of the EITC. The service member contended that
amount waved to receive the VA benefit. Because the taxpay-quarters and subsistence allowances are not compensation for
ers were retired for years of service and not for disability, the purposes of EITC. However, the court held that Congress
retirees could not exclude the amount calculated as disabilityintended “regular compensation” or “regular military compen-
exclusior?? The retirement pay was not received for personal sation” to include not only basic pay, but also basic allowance
injury or sickness, and was not excludable. The retirees alreadyor quarters (including variable housing allowance or station
had their taxable retired pay reduced by the amount of VA ben-housing allowance), and basic allowance for subsistéide
efits, and were not entitled to a second exclusion because of theourt went on to indicate that because “compensation” consti-
same disability. The DFAS had properly reported the taxabletutes earned income under the EI¥ @e value of quarters and
amount of the retirement benefits, on Form 1099-R, and did notsubsistence allowances must be included in earned income.
include the VA disability benefits. The court analyzed the legislative history of military pay,

allowances, and the EIT&.In deciding what constitutes

A VA disability determination does not convert a military “earned income” under the EITC, the Court of Federal Claims
service retirement into a disability pension. The retiree has thenoted that the Tax Court has also held that quarters and subsis-
burden of proving that pension payments that are received for dence allowances are earned incdfne.
disability are incurred during active service in the military.
Otherwise, there is a presumption that retirement pay for length  Legal assistance attorneys and tax center personnel are often
of service will not be exempt from federal income taxation. challenged by military taxpayers regarding the inclusion of

20. Employee Benefits Memorandusupranote 16.

21. Holt v. Commissioner, No. 187-98 T.C.M. (CCH) 1999-348 (1999).
22. I.LR.C. § 104(a)(4).

23. Scarce v. Commissioner, 17 T.C. 830, 833 (1951).

24. I.LR.C. 8 32.

25. 43 Fed. Cl. 659 (1999).

26. 37 U.S.C.A. § 101(2) 1999).

27. L.LR.C. § 32(c)(2)(A)(D).

28. Uruguay Round Agreements Act, Pub. L. No. 103-465 § 721, 108 Stat. 4809 (1994) (adding subparagraph 10 to I.R.C. §605%®)No. 103-826, pt.
1, at 180-81 (1994).
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guarters and subsistence allowances in the calculation of EITGion of these “nontaxable” allowances in the calculation of the
during tax preparationNeff provides a clear explanation and EITC.
authority to military taxpayers as to the legal basis for the inclu-

29. Jones v. Commissioner of Internal Revenue Service, 66 T.C.M. (CCH) 368, 370 (1993).
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The 1999 tax rates are: 15%, 28%, 31%, 36%, and 39.6%. The 1999 tax rates by filing status are:

1999 Numerology

Tax Rates

Married Filing Jointly and Surviving Spouses:

Taxable Income

$1 - 43,050
43,050 - 104,050
104,050 - 158,550
158,550 - 283,150

over 283, 150

Taxable Income

$1 - 25,750
25,750 - 62,450
62,450 - 130, 250
130,250 - 283,150
over 283,150

Taxable Income

$0 - 34,500
34,550 - 89,150
89,150 - 144,400

144,400 - 283,150

over 283,150

Taxable Income

$1-21,525
21,525 - 52,025
52,025 - 79,275
79,275 - 141,575

over 141,575

Marginal Tax Rate

15%
28%
31%
36%
39.6%

Single

Marginal Tax Rate

15%
28%
31%
36%
39.6%

Head of Household:

Marginal Tax Rate

15%
28%
31%
36%
39.6%

Married Filing Separately:

Marginal Tax Rate

15%
28%
31%
36%
39.6%
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Standard Deduction:
Married Filing Jointly or Qualifying Widow(er) — 1999: $7200 ($7100 in 1998; $7350 projected for 2000).
Single — 1999: $4300 ($4250 in 1998; $4400 projected for 2000).
Head of Household — 1999: $6350 ($6250 in 1998; $6450 projected for 2000).

Married Filing Separately — 1999: $3600 ($3550 in 1998; $3675 projected for 2000).

Reduction of Itemized Deductions
Otherwise allowable itemized deductions are reduced if AGI in 1999 exceeds:
Married Filing Separately - $63,300 (projected at $64,475 for 2000).

All other returns - $126,600 (projected at $128,950 for 2000).

Personal Exemptions
Personal exemption deduction - $2750 ($2700 in 1998).

Phase Out of Personal Exemptions:

Taxpayer Begins After
Married Filing Jointly 15%
Single 28%
Head of Household 31%
Married Filing Separately 36%
over 283,150 39.6%

Major Rousseau.
arrears! However, there is currently no mechanism in place to
allow commanders to force their soldiers to pay arréatéhat

Legal Assistance Note
do you do?

Involuntary Allotments: Another Weapon in the Family

Support Arsenal Involuntary allotments are an effective method of collecting

child and spousal support from soldiers who lag behind in their

A legal assistance client comes to you with a support orderSuPpPort obligations. Questions arise concerning when an invol-
untary allotment can be initiated against a soldier.

in hand and says that he has not received child support pay-
ments from his soldier spouse for several mon&rsny Regu-
lation (AR) 608-99requires soldiers to comply with the
financial support provisions of all court ordétsnd allows
commanders to punish a soldier who falls into

Two prerequisites must be met before initiating an involun-
tary allotment. First, there must be an order of child sugport.
Second, there must be arrearaljeshe order for support can

30. U.S. BP'T oF ARMY, REG. 608-99, EMILY SupPORT, CHILD CusTODY, AND PATERNITY, para. 2-4a (1 Nov. 1994).

31. Paragraph 2-5(c) &R 608-9%tates in part that “[p]Junishment in such instances is based on the failure to provide financial support when duelunetttor fai
pay arrearages.fd.

32.1d. “Although the collection of arrearages . . . may be enforced in court, there is no legal means for the military toodlefiice of arrearages . . . .”

33. 42 U.S.C.A. § 665(a)(1) (West 1999).
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be from either a court or an administrative agéheay)d must ment to the Defense Finance and Accounting Service (DFAS).
be for either child support alone or for child support and spousalThe DFAS notifies the soldier involved and his commander of
support® The amount of arrearages must equal or exceed thehe proposed actioft. Barring an appropriate and timely
amount of support required over a two-month petio@his response from the soldi€rthe involuntary allotment begins.
requirement sometimes causes confusion. Separated and
former spouses often want an involuntary allotment initiated if ~ Soldiers also mistakenly believe that they can stop an invol-
their monthly support check is less than the ordered amount foluntary allotment once they are no longer in arrears. This is not
two consecutive months. Under 42 U.S.C.A. Section 665the case. Under the statute, an involuntary allotment remains in
(a)(1), the arrearages mustal at least two months support, not  effect until the “authorized person” asks that it be stogped.
underpayments in two consecutive morithEor example, if a
family member receives $400 a month in child support instead  Involuntary allotments are a valuable tool in ensuring that
of the required $500 a month, the total amount of arrears musgoldiers meet their support obligation. Legal assistance attor-
equal at least two months’ support, or $1000. neys should know the requirements to initiate one, as well as the
possible defenses to such an initiation. Major Boehman.

Once those prerequisites have been satisfied, an “authorized
person,® usually a state child enforcement agency representa-
tive or court clerk, sends the request for an involuntary allot-

34.1d.
35. 32 C.F.R. pt. 54.3(f) (1999). This regulation defines support order as:

Any order providing for child or child and spousal support issued by a Court of competent jurisdiction within any Swaitg, depiissession
of the United States, including Indian tribal courts, or in accordance with administrative procedures established uralertisiatfords
substantial due process and is subject to judicial review.

Id.

36. Id.

37. 42 U.S.C.A. § 665(a)(1).

38.1d. The statute states, in relevant part, that “the resulting delinquency in such payments is in a total amount equplid gayabje for two months or longer.”
39.1d. 8 665(b). An “authorized person” is defined as:

[Alny agent or attorney of a State having in effect a plan approved under this part who has the duty or authority undertsusbefil to
recover any amounts owed by such member as child or child and spousal support (including, when authorized under the®yaiéfipiahn,
of a political subdivision); and (2) the court which has authority to issue an order against such member for the suppatenadoaaf a
child, or any agent of such court.

Id.

40. Although this note focuses on Army personnel, similar procedures exist for initiating an involuntary allotment agaiexst afemip service. The official from
each military service designated to accept service of the request for an involuntary allotment is listed in 32 C.F.R. ptos4bt& Army, the designated official is
the Commander, U.S. Army Finance and Accounting Center, ATTN: FINCL-G, Indianapolis, Indiana, 46249-0160, telephone 2356) 54he Navy's desig-
nated official for service is the Director, Navy Family Allowance Activity, Anthony J. Celebrezze Federal Building, Cle@éliand4199, telephone (216) 522-
5301. The Air Force’s designated official for service is the Commander, Air Force Accounting and Finance Center, ATTNvefACDlerado, 80279, telephone
(303) 370-7524. The Marine Corps’ designated official for service is the Commanding Officer, Marine Corps Finance Centek)(®adesas City, Missouri,
64197, telephone (816) 926-7103.

41. See32 C.F.R. pt. 54.6 (d)(1). The DFAS serves the service member with written notice that a request for involuntary allobmentrhaeived, along with a
copy of all documents received, information about the maximum amount subject to allotment, and notice that the serviceam&rbhat affidavits or other evi-

dence on his behalf to show that the information contained in the notice is incorrect.

42.1d. The service member has 30 days to from date of notice to submit substantial proof of error, such as that the supperpaymheleiinquent, or that the
underlying support order has been amended, superseded, or set aside.

43. The “authorized person” or the person receiving the allotment must notify the designated official promptly if the eotiratogave rise to the allotment is
vacated, modified, or set asid8ee32 C.F.R. pt. 54.6 (e)(5).
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Contract and Fiscal Law Note ing to use the two-step sealed bid procurement method for the
cost study’” The solicitation required private offerors to submit

A—76 Cost Studies and Conflicts of Interest: The initial technical proposals to perform maintenance, operation,
General Accounting Office and the Office repair, and minor construction services for facilities, utilities,
of Government Ethics Square Off and infrastructure at the installation. The Air Force then would

issue an invitation for bid to offerors submitting acceptable
Picture it: You are the legal advisor to a steering group technical proposals
responsible for the cost comparison study of installation sup-
port services, conducted under the procedures in Office of Man- Both DZS/Baker and Morrison Knudsen submitted propos-
agement and Budget (OMB) Circular A-76You find yourself als. After advising offerors of the initial evaluation results, the
offering advice regularly on diverse issues in contract law, laborAir Force requested revised technical proposals. The technical
law, and standards of conduct. One day, the contracting officeteam evaluating the revised proposals, however, found them
approaches you with news that the technical team, which willunacceptable. As a result, the Air Force cancelled the solicita-
evaluate proposals from private sector offerors, includes mem+ion and continued in-house performance of the servi€es.
bers whose jobs are on the line. Under these circumstance$)ZS/Baker and Morrison Knudsen protested the Air Force’s
may these team members evaluate the proposals fairly andecision, arguing that fourteen of the sixteen agency evaluators
impartially? Should they evaluate the proposals at all? Forwho reviewed the technical proposals held positions that would
guidance, you turn to two key sources: the General Accountinghave been contracted out under the solicitefion.
Office (GAO) and the Office of Government Ethics (OGE).
You discover, however, that each has rendered a different The GAO agreed, finding the evaluation process “funda-
answer to the question you face. mentally flawed as a result of a conflict of interé8t.In its
decision, the GAO focused on various Federal Acquisition
Regulation (FAR) provisions dealing with conflicts of interest.
The GAO Approach: Protecting the Integrity of the Pro- It cited FAR 3.101-1, which enunciates the “impeccable stan-
curement Process. dard of conduct” that applies to government business and

. ) o ) requires agency employees to avoid even the appearance of a
During 1999, the GAO issued several opinions analyzing thegnflict of interest:

Department of Defense’s cost studies under OMB Circular A-

76 In one decision, the GAO highlighted how a conflict of Government business shall be conducted in a
interest, which affects the integrity of the procurement process, manner above reproach and, except as autho-
can bring a cost study to a screeching halt.DES/Baker rized by statute or regulation, with complete
LLC,*the GAO sustained a protest filed by two offerors in con- impartiality and with preferential treatment
nection with an Air Force OMB Circular A-76 cost study. The for none. Transactions relating to the expen-
Air Force issued a solicitation for civil operations and mainte- diture of public funds require the highest

nance services at Wright-Patterson Air Force Base, Ohio, opt-

44. FEperAL OFFiICE OF MANAGEMENT AND BUDGET CIRCULAR A-76, RERFORMANCE OF CoMMERCIAL AcTIVITIES (Aug. 4, 1983) [hereinafter OMB Circular. A-
76]. The OMB Circular A-76 describes the executive branch policy and procedures for determining whether contractors engeveplogees should perform
commercial activities.

45. Seee.g, RTS Travel Serv., B-283055, 1999 U.S. Comp. Gen. LEXIS 162 (Sept. 23, 1999) (finding the agency adjusted properlythesqomteafor contract
administration costs to reflect the addition of a full-time equivalent quality assurance evaluator); BMAR & Assocs., BN&816®4,1999, 99-1 CPD 1 62 (finding
that requirement to submit a lump sum bid in a OMB Cir. A-76 proposal imposed an unwarranted risk to the offeror andaawantteje to the in-house offer);
Symvionics, Inc., B-281199.2, Mar. 4, 1999, 99-1 CPD 1 48 (finding the agency conducted a fair cost comparison even #ymmgly fladed to seal the govern-
ment’s management plan and most efficient organization); Gemini Indus., Inc., B-281323, Jan. 25, 1999, 99-1 CPD 1 22e(fageingytacted properly when it
evaluated proposals against the estimate of proposed staffing); Omni Corp., B-281082, Dec. 22, 1998, 98-2 CPD 1 15aft(fifféirayslwho participate in the
private sector competition, but not selected for comparison with the in-house offer, are entitled to a post-award debriefing).

46. B-281224, Jan. 12, 1999, 99-1 CPD T 19.

47. GENERAL SERVS. ADMIN. ET AL ., FEDERAL AcqQuisiTioN ReG. subpt. 14.5 (June 1997) [hereinafter FAR]. Two-step sealed bidding is a combination of compet-
itive procedures designed to obtain the benefits of sealed bidding when adequate specifications are unavalkbie501. This section goes on to state: “An
objective is to permit the development of a sufficiently descriptive and not unduly restrictive statement of the [gloveraguéerasents, including an adequate
technical data package, so that subsequent acquisitions may be made by conventional sealediBid8ieg.bne consists of the agency requesting and evaluating
technical proposals. In step two, offerors who prepared acceptable technical proposals submit seéded bids.

48. DZS/Baker99-1 CPD 119 at 2.

49. Id. at 3. The technical evaluation team consisted of 16 members. Of those 16 persons, 4 core evaluators and 10 techriiedtigebsgtanss under study. A
core evaluator reviewed the entire proposal, while a technical advisor reviewed specific padtions.

50. Id.
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degree of public trust and an impeccable
standard of conduct. The general rule is to
avoid strictly any conflict of interest or even

the appearance of a conflict of interest in
[g]lovernment-contractor relationships.

The Air Force asserted that it took steps to mitigate the con-
flict of interest. It had segregated the evaluators from the other
team members, appointed a procurement analyst whose posi-
tion was not subject to the OMB Circular A-76 cost study as the
technical evaluation team chief, and increased training and sur-
veillance of the cost study. Unpersuaded, the GAO concluded

Nowhere in the opinion, however, did the GAO quote or that these steps failed to eliminate or mitigate the coriflict.

analyze the “except as authorized by statute or regulation” lan-Moreover, the GAO dismissed the contracting officer’s claim
guage of FAR 3.101-1. Noting that FAR subpart 3.1 does notthat no one but the sixteen employees could perform the tech-
address scenarios when agency employees may be unable tocal evaluations, finding it “implausible that there were no
render impartial advice to the government, the GAO insteadother personnel available in the Department of the Air Force
turned its attention to the organizational conflict of interest pro- who were qualified to evaluate proposals for installation civil
visions of FAR subpart 9.5. Relying on several provisions of operations and maintenance servic@slii light of the “signif-

FAR subpart 9.5, the GAO found it “self evident” that the icant conflict of interest,” the GAO concluded that the contract-
agency evaluators in this case were potentially unable to adviséng officer failed to take appropriate remedial action and

the contracting officer impartialf. In fact, the GAO noted that

sustained the prote%t.

the agency evaluators were in effect evaluating a competitor’s
proposal:

Where, as here, a private-sector offeror sub-
mits a technical proposal as part of an A-76
cost comparison study for work currently
performed in-house by an agency, and
agency personnel holding positions under the
study and thus subject to being contracted out
are involved in evaluating the commercial
offeror’s proposal, it seems self-evident that,
as addressed in FAR Section 9.501(d), the
agency evaluators are potentially unable to
render impartial assistance or advice to the
contracting officer—their objectivity in per-
forming the evaluation being impairé&d.

51. FAR,supranote 47, at 3.101-1.

The OGE Approach: Financial Conflict of Interest.

In DZS/Bakerthe GAO did not address the financial con-
flict of interest provisions of 18 U.S.C.A. Section 208That
statute prohibits employees from participating in a particular
matter if doing so would have a direct and predictable effect on
their financial interests. The OGE implementing regulations,
however, exempt employees from the financial conflict of inter-
est coverage in limited situations. In September 1999, nearly
nine months after the GAO issuBZS/Baker the Director of
the OGE issued a memorandum criticizing the GAO for these
“significant omissions” in its analystg.

First, the OGE focused on FAR 3.101-1, upon which the
GAO relied as the starting point for its discussion about protect-

52. DZS/Baker99-1 CPD 1 19 at 5. The GAO cited FAR 9.501(d), which finds a conflict of interest when, “because of other actividgsnmhipt with other
persons, a person is unable or potentially unable to render impartial assistance or advice to the government, or thgegmngonia performing the contract work

is or might be otherwise impaired.” FARypranote 44, at 9.501(d). The GAO also relied on another FAR provision that prohibits a contractor from evaluating its
own products or services, or those of a competitor, without proper safeguards to protect the government’slthtateés&05-3. It analogized the 16 agency eval-
uators to contractors who may lack objectivity when evaluating a competitor’s prop@&aiBaker99-1 CPD 19 at 5. Finally, the GAO observed that the FAR
vested contracting officers with the duty to identify and mitigate potential organizational conflicts of intreSeeFAR, supranote 44, at 9.504 (charging con-
tracting officers with the responsibility to recognize and either avoid, neutralize, or mitigate organizational conflietssifbefore contract award).

53. DZS/Baker99-1 CPD 19 at 5.

54. 1d. at 6. The GAO further explained:

Id.

In our view, given the breadth and severity of the conflict of interest here, the conflict could not be mitigated by shaxtvbreconstituting
the evaluation team. . . . So long as contracting officials relied on the evaluators for their expertise and inputsee Failitoin this situation,
mere additional oversight of the evaluation process would be adequate to mitigate a conflict of interest. Accordingly, assigtividual

without a conflict to be the evaluation team chief, while a step in the right direction, is insufficient to mitigate tice deintlilly, while seg-
regation may resolve a conflict of interest relating to an offeror’s unfair access to information, it is virtually irreleveanflict of interest

involving potentially impaired objectivity.

55. 1d. The contracting officer admitted that she “could not help but be aware of the potential for a conflict of interestTemtnrtical Evaluation Team . . . 18.
She stated, however, that she could not find anyone else available and qualified to serve on tide team.

56. Id. at 7. On resolicitation, the government group performing these functions won the cosBsteldyroy H. ArmesContracting Out: Government Apparent
Winner of Contract for Wright-Patterson Engineering Suppeed. Cont. Daily (BNA), Oct. 5, 1998yailable inLEXIS, News Library, BNAFCD File.

57. 18 U.S.C.A. § 208 (West 1999).
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ing the integrity of the proces%.The OGE chastised the GAO, in on the integrity of the procurement process to find a conflict;
however, for ignoring the first sentence of FAR 3.101-1, which conversely, the OGE couched the issue as one of a financial
requires officials to conduct government business in a mannewconflict of interest subject to an exemption. Both entities offer
above reproach, “except as authorized by statute or regulation.tompelling reasons to anchor their positions. For practitioners,
The OGE opined that had the GAO addressed this language anklowever, the question is much more immediate: who has the
considered both 18 U.S.C.A. Section 208 and its regulations, ilast word, the GAO or the OGE? Certainly, the ethics “turf”
might have reached a different conclusi®n. belongs to the OGE, while the GAO monitors the procurement
landscape. When the two areas collide, as they diizis/

In its memorandum, the OGE recognized that evaluating Baker the GAO’s approach is arguably better reasoned but cre-
bids or proposals of contractors offering to perform the ates unique issues of its own. For example, will agencies have
employee’s duties creates a financial conflict of interest underthe staffing to keep the process as clean as the GAO says it must
18 U.S.C.A. Section 208. As such, the employee could notbe? Regardless, at every milestone, those responsible for the
evaluate the bids or proposals absent a waiver or exeniption. cost study must be sensitivedtl conflicts of interest. The
The OGE noted, however, that it has exempted from the coveragency must exercise good business judgment to avoid situa-
age of 18 U.S.C.A. Section 208 employees who evaluate bidgions that taint the overall procurement. In this area, practitio-
or proposals in an OMB Circular A-76 cost std8Moreover, ners can perform a valuable service for their clients by helping
the OGE reminded readers that this exemption means that thhem identify and then resolve the conflicts of interest.
employee’s participation in the matter outweighs any concerns
a reasonable person may have about the integrity of the pro- Until this standoff is resolved, practitioners and their clients
curement process. are wise to follow the adage: “Better safe than sorry.” Other-

wise, an unhappy private offeror may cry “foul” to the GAO.

As a ready avenue for relief, the GAO has sent a ringing mes-
What’s It All Mean? sage to agencies: avoid the pitfallDafS/Bakeyor risk start-

ing over. Major Harney.

The OGE and the GAO have marshaled different approaches
and viewpoints when piecing together the conflict of interest
puzzle in an OMB Circular A-76 cost study. The GAO zeroed

58. Memorandum, Director, Office of Government Ethics, to Designated Agency Ethics Officials, subject: Section 208 Exenipisopslifying Financial Inter-
ests that are Implicated by Participation in OMB Circular A-76 Procedures (Sept. 9, 1999) [hereinafter Section 208 Memaraaithintd, at<http://
www.usoge.gov/daeogram/1999

59. Seesupranote 51 and accompanying text.
60. Section 208 Memorandusypranote 58, at 2. The OGE also stated:
The Comptroller General did not address the Office of Government Ethics (OGE) exemption under 18 U.S.C. § 208 for emploggies who
ipate in particular matters where the disqualifying interest arises from [flederal [g]Jovernment employment. We are s#lémgatandum
to reaffirm the applicability of the exemption at 5 C.F.R. § 2640.203(d) for employees who participate in matters condurdBadBiircular
A-76 procedures.
Id. at 1-2.
61. Id. at 2.
62. Id. at 1-2 (citing 5 C.F.R. § 2640.203(d) (1999)). This section exempts employees from a financial conflict of interest dvbguedtfging financial interest
arises from federal employment. Thus, the exemption permits an employee to make determinations affecting an entireoofficé emgployees, even though the

employee is a member of that group. The employee may not, however, make determinations that would affect only his salefigsatdl b

63. Id. at 2 (citing 5 C.F.R. § 2635.501).
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Notes from the Field

Legal Aid Societies, The Internet, & Legal Assistance  most common are family law, housing, employment, govern-
ment benefits, and consumer matters.
Lieutenant Colonel Byron K. Bonar Potential legal aid clients qualify for legal assistance in two
Legal Assistance Policy Division different ways. First, they can qualify by being sufficiently
poor. Second, they can sometimes qualify by being a senior cit-
izen. The maximum income levels for programs funded by LSC
Introduction is 125% of the federal poverty guidelirfeSor example, for a
family of four, the limit is $20,875. Many junior military mem-
Legal assistance providers will find it helpful to know about bers (E-1 to E-4, and some E-5s with two children) may qualify
their nearby legal aid society. It may be an alternative freefor assistance from legal aid societies based on their annual mil-
source of legal advice for persons eligible to receive legal assisitary pay. For individual cases, programs can make exceptions
tance or an informative source about state law and local proceto the maximum income levels up to 187% of the federal pov-
dures. Even without referring a client to a local legal aid erty guidelines. Poverty guidelines change annually—usually in
program, or talking to a local office, legal assistance officers April.
can benefit from the many legal aid web sites that are freely
available to them.
Senior Citizens

What Legal Aid Societies Do Another way legal assistance personnel may find legal aid
societies helpful is by referring military retiree-senior citizens
Legal aid societies, sometimes called legal services societ{age sixty or older) to them. Local agencies on aging that are
ies, represent people who are below or near the poverty levelfunded by the U.S. Administration on Aging, a part of the
and sometimes the elderly (regardless of their income level), inDepartment of Health and Human Services, cover every region
a wide variety of non-criminal legal matters. Similar to legal of the United States. These regional agencies on aging fund
assistance offices, legal aid societies provide legal service orlegal services for senior citizens. Frequently, but not always,
family cases, landlord-tenant disputes, consumer complaintsthey contract with the local legal aid office to provide legal ser-
and government benefits cases. They also prepare documenwces to senior citizens. While there are web sites that index
such as powers of attorney and advanced medical directives. local aging services, the easiest way to find the legal service
provider for senior citizens is to contact the local legal aid

Some legal aid programs also offeo bonoservice by pri- office. If the local office is not the legal service provider, the
vate attorneys. The volunteer private attorneys expand thestaff there will refer you to the organization that is the legal ser-
amount and types of cases legal aid offers. Smmbonopro- vice provider for aging citizens in that area.

grams are organized directly by the legal aid societies. To be
eligible for these programs, clients must qualify for legal aid. ~ An installation legal assistance program may benefit from
Otherpro bonoprograms are separate and independent, butthe availability of these services because there are no maximum
many still require potential clients to be qualified and referred income limits for senior citizens. This means that many mili-
by the local legal aid society. tary retirees are eligible for assistance. For example, this option
is helpful for a retiree who is over sixty, who needs a power of
Local legal aid societies that are funded by Legal Servicesattorney or advance medical directive, and who lives far from a
Corporation (LSC},which is subject to certain restrictions set military installation or cannot obtain assistance as quickly as
by Congress, may set their own priorities and determine thedesired. The legal assistance office could refer the caller to the
types of cases they will handle. While it is not entirely predict- nearest local legal aid office, saving them a trip to the military
able what types of cases any local program will handle, thelegal assistance office.

1. On 23 July 1974, President Nixon signed legislation that created the LSC. Pub. L. No. 93-355 (1974) (codified astat@doc@ a8 2996 (1976)). Legal

Services Corporation is a quasi-governmental organization that distributes federal funds to 258 local legal aid progeveseodnnty and congressional district
in the United States and every area in U.S. territories. In addition to federal funding, some LSC programs receivd, sdatkpldeate funding, while some pro-

grams are completely funded by state, local, or private funding. Legal Services Corporation recently celebrated itse2Strnaanihie White House on 27 July
1999, where President Clinton stated, “Legal Services Corporation has helped millions of our poorest citizens solve sopettargs life-threatening legal prob-
lems, while ensuring that all Americans have equal access to justice.” National Legal Aid & Defender AssBoisidernt Hosts 25th Anniversary Celebration
for LSC(visited Oct. 7, 1999) kttp://www.nlada.org/n-brief.htm

2. A chart listing the maximum income levels can be found in Appendix A of 45 C.F.R. § 1611 4v888ple at<http://www.lsc.gov/1611.htmI#Appxa
Because federal regulations do not mandate how legal aid programs should treat military entitlements, such as the lbasie allitnsishce (BAS) or the basic
housing allowance (BAH), different programs ntegat thendifferently.
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Referrals of tenant’s rights, duties, remedies, and consequences. Another
pamphlet that the Legal Services of North Texas has available
Even if a legal assistance attorney is not referring a retiree-online is “Texas Unemployment Compensation: Representing
senior citizen to a local legal aid office, referrals of clients that Yourself at the Hearing.” Many legal aid web sites link to gov-
are income eligible are frequently possible. A dependanternmental organizations which provide self-help pamphlets.
spouse seeking to divorce a service member is a common refef~or example, Pine Tree Legal Assistance (<http://
ral. In addition, very junior enlisted soldiers with families fre- www.ptla.org/links.htr®) has links to the State of Maine Judi-
guently have incomes below 125% of the federal poverty cial Branch which has online self-help pamphlets.
guidelines and could qualify for legal services at a legal aid
society. Other legal aid sites provide links to local community social
services. For example, Appalachian Legal Services (<http://
www.Isnc.org/als/) in North Carolina provides links to the
Legal Aid Web Sites local counsel on aging and county child care services. Still oth-
ers may not have self-help pamphlets available but they do pro-
Legal assistance attorneys also may benefit from legal aidvide information on how to apply for legal services, who is
web sites. Some legal aid web sites are designed to assist legaligible, and what services are available.
aid attorneys search the Internet by providing hyperlinks for
legal research and other useful information. These are usually Legal assistance officers may find it helpful to explore the
state support center web sites. However, many legal aid welvarious legal aid web sites or at least the legal aid web sites for
sites are designed for legal aid client use too. the state in which their installation is located. Also, it may be
useful for a non-lawyer assistant to review legal aid web sites
A list of LSC-funded programs with web sites is at the LSC for referral purposes.
web site (<http://www.Isc.go%). A more extensive list of
legal aid programs with web sites is at the Pine Tree Legal

Assistance web site (<http://www.ptla.org/links.rm This MTF Compliance with the

site even links to web sites of legal aid programs around the Americans with Disabilities Act Standards
world and includes legal aid programs in Africa, Asia, Austra-

lia, Canada, and Europe. Major John J. Siemietkowski

48th Graduate Course
An example of a legal aid web site intended for legal aid

attorney use is the Ohio State Legal Services web site (<http://
www.iwaynet.net/~oslsa)). It provides extensive links for The Americans with Disabilities At(ADA) was enacted in

legal research. It lists web sites that search the United State$990. The ADA mandates equal opportunity for individuals
Code, the Code of Federal Regulations, the Ohio Revised Codewith disabilities in terms of employmef@nd in terms of

the Ohio Administrative Code, and Ohio cases. It also links toaccess to both public serviéeand public accommodations
other sites, that provide additional legal research links such agperated by private entitiés Statutorily, the ADA does not
the American Bar Association’s web site. In addition, it links apply to the military. However, other laws and regulations
to federal and state agencies such as the Department of Veterapgquire the same compliance. This article demonstrates how
Affairs and the Social Security Administration. It also lists an those other laws and regulations require military treatment
Ohio Legal Aid Directory, which includes the addresses, tele- facilities (MTF) to comply with standards similar to those pre-
phone numbers, e-mail addresses, and the counties covered f@gribed by the ADA, especially in terms of patients, employees,
all Ohio legal aid offices. and visitors. This article also discusses how MTF can meet
ADA-like standards and how to process complaints when stan-
Most legal aid web sites are designed to be helpful to clientsgards are not met. Finally, this article suggests the role of judge

rather than legal aid attorneys. Some sites are more useful thagdvocates in helping MTF achieve and maintain the same stan-
others. Many have self-help pamphlets available online. Fordards established by the ADA.

example, Legal Services of North Texas has a web site (<http:/
/www.Isnt.orgp) that has an online pamphlet titled “Texas Ten-
ant Handbook Online.” It includes a fairly extensive discussion

3. 42 U.S.C.A.§ 12101 (West 1999).

4. Id.§12112.
5. 1d.§12132.
6. Id.§12182.

7. 1d.8§8 12111(5)(B)(i), 12131(1), 12181(6).
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The Americans With Disabilities Act includes most businesses with buildings or offices accessible by
the publict®
Congress enacted the ADA in 1990 to “provide a clear and
comprehensive national mandate for the elimination of discrim- The ADA defines “disability” as a physical or mental
ination against individuals with disabilities,” having found that impairment that substantially limits one or more major life
“some 43,000,000 Americans have one or more physical oractivities, a record of such an impairment, or being regarded as
mental disabilities, and this number is increasig.” having such an impairmetft.“Major life activities” are those
activities that the average person can perform with little or no
The ADA prohibits employment discrimination against dis- difficulty. They do not include temporary, non-chronic impair-
abled individuals, both in terms of hiring and conditions of ments of short duratio#?. For the most part, the “test for
employmen?. The ADA prohibits an employer from asking an whether a person qualifies as disabled under the ADA centers
applicant about a disability unless such inquiry is shown to benot on the condition itself, but on whether the conditsoi-
job-related and consistent with a business necé&siynce on stantially limitsthem.”®!
the job, employers must make “reasonable accommodation” for
those with disabilitied! The ADA does not require an Although Congress applied the ADA to the legislative
employer to accommodate an employee if the employee posebranch, it did not apply the ADA to the executive or judicial
a “direct threat” to the health or safety of the employee or oth-branche$? This, along with the definitions at sections
ers? “Direct threat” means a significant risk to the health or 12111(B), 12131(1), and 12181(6), means that the ADA does
safety of others that cannot be eliminated by reasonable acconmot apply to the military. Despite this statutory non-applicabil-
modationt* An employer does not have to provide an accom- ity, MTFs must comply with ADA-like requirements.
modation if doing so imposes an “undue hardship,” defined as
“significant difficulty or expense*
Why MTFs Must Comply With ADA-Like Requirements
Along with prohibiting employment discrimination, the
ADA also prohibits discrimination in the participation in, or Several federal statutes require MTF compliance with ADA
benefits of, “the services, programs, or activities” of non-fed- standards. The Rehabilitation Act of 1973 states that
eral government entitié8. Disabled individuals often invoke

this section of the ADA to demand special accommodations in no otherwise qualified handicapped individ-

prisons, schools, and universiti€sThe ADA further prohibits ual in the United States . . . shall, solely by
discrimination by private entities that offer public accommoda- reason of his handicap, be excluded from the
tions!” The definition of “private entity” is very broad, and participation in, be denied the benefits of, or
8. 1d.§12101.

9. Id.§ 12112(a).

10. 1d. 88 12112(d)(2)(A), 12112(d)(4)(A); William A. Harding, Putting the Pieces Together: The Family and Medical Leave ADA, TicarfgWeith Disabilities
ADA and Workers’ Compensatioilational College of District Attorneys 14 (1998) (unpublished seminar materials).

11. 42 U.S.C.A. § 12112(a).

12. 1d. § 12113(b).

13. Id. 8 12111(3); Hardingsupranote 10, at 8.

14. 42 U.S.C.A. § 12111(10).

15. Id. § 12132.

16. See generally icheadnotes 7, 13.

17. 1d. § 12182.

18. Id. § 12181.

19. Id. § 12102(2).

20. 29 C.F.R. § 1630.2(j) (1999); 45 C.F.R. § 84.3(j)(2)(ii) (1999).
21. Hardingsupranote 10, at 1 (emphasis in original).

22. 42 U.S.C.A. §12209.
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be subjected to discrimination under any pro- Army Regulation (AR)600-7 Nondiscrimination on the

gram or activity receiving [flederal financial Basis of Handicap in Programs and Activities Assisted or Con-
assistance or under any program or activity ducted by the Department of the Arragtablishes compliance
conducted by any Executive agefty. requirements similar to those found under the AB®/Section

1.4 of this regulation states, “[tlhe Army’s policy is that no
Like the ADA, the Rehabilitation Act also prohibits discrim- qualified handicapped person will be subjected to discrimina-
ination in hiring and employing of handicapped individitéls. tion on the basis of handicap in any program or activity that
Because the Rehabilitation Act applies specifically to the exec-receives or benefits from [flederal financial assistance dis-
utive branch, MTF must by definition follow its guidelines. bursed by [the Department of the Army].” The regulation tasks
the heads of installations and activities with implementing the
The Architectural Barrier Act of 1968 requires all federal regulatory guidance, with the assistance of EEO offitef$e
buildings designed, constructed, or altered after 1968 to beregulation prohibits discrimination in employment and accessi-
accessible and usable by persons with disabifitieSection bility matters3!
4154 of this act specifically requires the Secretary of Defense
to insure that handicapped individuals have access to Depart- For existing Army facilities, a
ment of Defense buildingé. This statute therefore requires

post-1968 MTF to comply with ADA-like standards. [Department of the Army] component will
operate programs or activities so that they are

Along with these general laws, two other statutes address readily accessible to, and usable by, handi-
handicapped access in specific areas within the federal work- capped persons. However, this does not nec-
place. The Telecommunications Enhancement Act of 1988 essarily require a recipient or [Department of
requires that federal telecommunications systems be fully the Army] component to make each of its
accessible “to hearing-impaired and speech-impaired individu- existing facilities or every part usable by
als, including federal employees, for communications with and handicapped persof.

within federal agencies” Congress also amended the Reha-
bilitation Act of 1973 to require federal agencies to provide  For further guidance in determining accessibility of Army
access by disabled individuals to computer and informationfacilities, the regulation refers readers to @féce of the Chief
technology® of Engineers Manual 1110-1-1038 The regulation also sug-
gests several specific examples of compliance, such as redesign
Beyond federal statutes, federal regulations also requireof telephone equipment, relocation of classes or services to
MTF compliance with ADA-like standards. Title 36 of the accessible buildings, use of sign-language interpreters, home
Code of Federal Regulations section 1190.1 requires that buildvisits, and delivery of health services at accessible alternative
ings constructed with federal funds be “designed, constructedsites®* The regulation also states that, in choosing among alter-
or altered so as to be readily accessible to, and usable by, physative methods of compliance, the organization “will give pri-
ically handicapped persons.” Section 1191.1 prescribes accessrity to methods that offer programs and activities to
sibility guidelines for purposes of compliance with the ADA.  handicapped persons in the most integrated setting appropriate
with non-handicapped persons."The regulation also man-

23. 29 U.S.C.A. § 794 (West 1999).
24. 1d. § 791.
25. 42 U.S.C.A. 88 4151-4157.

26. Inlight of 42 U.S.C.A § 4154, the military exclusion in § 4151 appears aimed at training facilities designed fodiatifesbliliers, as opposed to hospitals,
headquarters buildings, and Army and Air Force Exchange Services facilities designed as much for non-soldiers as for soldiers.

27. 40 U.S.C.A. § 762(a) (West 1999).
28. 29 U.S.C.A. § 794(d).

29. U.S.BP'TOF ARMY, REG. 600-7, ONDISCRIMINATION ON THE BASIS OF HANDICAP IN PROGRAMSAND ACTIVITIES ASSISTEDOR CONDUCTEDBY THE DEPART-
MENT OF THE ARMY (15 Nov. 1983) [hereinafter AR 600-7].

30. Id. paras. 1.7, 1.8.
31. Id. para. 2.5, sec. 3.0.
32. Id. para. 3.2a.

33. Id. para. 3.2a(1).
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dates that “new facilities and alterations to existing facilities abled individuals in a memo addressed to all MEDCOM
will be designed and constructed to be accessible and usable bsubordinate commanders dated 12 June 1998e stressed
handicapped person¥.” compliance in employment matters, as well as for those who
use MEDCOM facilities® He mandated awareness training for
Like the ADA itself, AR 600-7only requires “reasonable staff, especially in terms of what to do if someone files a com-
accommodation” to the “known physical or mental limitations plaint#®
of an otherwise qualified handicapped” peréorReasonable
accommodation is not necessary if the organization demon- Aside from these statutory and regulatory reasons, compli-
strates “that the accommodation would impose an undue hardance with the ADA is a requirement of the Joint Commission
ship.”® The regulation offers several suggestions for on Accreditation of Health Care Organizations (JCAHO) at
“reasonable accommodation,” including modified work sched- least in terms of hiring and employméntThrough informal
ules and sign-language interpret&@rshe regulation also sug- policy guidance, the Army has stated that it will comply with
gests factors in defining “undue hardship,” such as the size ofJCAHO standard¥. Therefore, when a JCAHO survey team
the activity, the number of employees, the activity’s budget, andcomes to inspect a MTF, that MTF must be prepared to demon-
the nature and cost of the accommodation ne#ded. strate compliance with ADA-like standards. Therefore,
although the ADA does not technically apply to MTF, it is clear
Along with AR 600-7 another Army regulation addresses that other laws, regulations, and command guidance mandate
access by the disabled to Army facilities and programs. TheMTF compliance with standards as stringent as those found in
Army Community Service (ACS) regulatioAR 608-1 states: the ADA.
“No qualified disabled person will, on the basis of disability, be
excluded from participation in, be denied the benefit of, or oth-
erwise subjected to discrimination under ACS prograths.” Putting ADA-Like Standards Into Practice in MTF
This regulation also emphasizes “reasonable accommodation”
and offers suggestions for making such reasonable accommo- Rather than searching for and applying several different
dations*? These suggestions include electronic devices andlaws and regulations perhaps it is simpler for an MTF staff to
sign-language interpreters for those with impaired sensoryensure compliance with ADA standards. So where does a MTF
skills.#® staff turn for guidance when putting all this into practice at a
particular MTF? Information is available on ADA standards
Major General Cuddy, the Army Medical Command (MED- from the Department of Justice (DOJ), the Equal Employment
COM) Chief of Staff, also emphasized accommodation for dis- Opportunity Commission (EEOC), other government entities,

34. Id. para. 3.2c.

35. Id. para. 3.2e.

36. Id. para. 3.3.

37. 1d. para. 3.4a.

38. 1d.

39. Id. para. 3.4b.

40. Id. para. 3.4c.

41. U.S. P'T oF ARMY, ReG. 608-1, &"RmYy CoMMUNITY SERVICE PROGRAM, para. 1.8a (23 Feb. 1998)
42. 1d. para. 1.8b.

43.21d.

44, Memorandum, Office of the MEDCOM Chief of Staff, to MEDCOM subordinate commanders, subject: Reasonable AccommodatessatwServices for
Individuals with Disabilities (12 June 1998).

45. Id.
46. Id.
47. HINT CoMMISSION ON ACCREDITATION OF HEALTHCARE ORGANIZATIONS, 1998 HbsPITAL ACCREDITATION STANDARDS 251 n. (1998).

48. Though not found in any specific directive or regulation, JCAHO compliance has become the standard adopted byiedishé& kmtvonic Mail, from Lieu-
tenant Colonel Rodney Hudson, MEDCOM Deputy Staff Judge Advocate and Captain Jeanette Stone, MEDCOM staff attorneyd ®emttinober 1999.
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and private organizations. The DOJ ADA Information Line is viding a number of wheelchairs near an entrance probably is not
1-800-514-0301 (1-800-514-0383 TDD). The DOJ also has aoverly burdensome.

wealth of ADA information available on its web site:

<www.usdoj.gov.cr/ada The EEOC has an ADA website at:  Being burdensome, though, would not necessarily mean that
<www.eeoc.gov/fADAs/fs-ada The Architectural and Trans- g MTF could avoid making an accommodation. It may be
portation Barriers Compliance Board offers technical assis-gxpensive to install a special telephone sy&tdar patients
tance at: <www.access-board.goThe President's Committee  (and staff) who have difficulty hearing. But if the MTF has a
on Employment of People with Disabilities answers employ- |arge patient and staff population with hearing problems, the
ment questions at; <www.pcepd.gowhe Council for Disabil- |aw probably requires spending the money to install the TDD
ity Rights has a great “frequently asked questions” section ongystem. If a voice-activated computer sytetosts an extra

its web site at: <www.disabilityrights.orgThe National Cen-  ¢1000, the law probably requires assuming that extra financial
ter for Law and Deafness also offers assistance at 1-800-651prden for an employee without the use of her h&hds.

5381 (fax) (1-800-651-5373 TDD).

The key to ADA compliance seems to be finding reasonable
alternatives which are satisfactory to the disabled individual
and to the MTF. If a disabled patient cannot reach a particular
clinic because there is no elevator access, it probably makes
bers. In one case, the MTF staff allegedly did not provide a deaffore sense to r.efer the P?‘“e”t t.o.ar.\ accessible civilian F;Iinic

rather than moving the military clinic itself. As an alternative,

military dependent with a sign language interpreter, even he mili id Id h T her clinic th
though the dependent had given sufficient notice of the requestE e military provider could see the patient in another clinic that

In the second case, the staff allegedly did not give awheelchair'S accessible to the patient. If a blind patient wants to bring her

bound family member the assistance necessary for a routin(.§ee.Ing Eye dog into a ste_rlle area and this is not possible for
exam? sanitary reasons, the patient would probably accept a staff

member as an escort instead. On the other hand, the law may

When applying ADA-like standards in MTF, remember that require a Seeing Eye dog for a blind employee in a nonsterile
accommodations need only be “reasonable,” and will not bearea in lieu of a constant staff escort. If a deaf family member
required if they create an “undue hardship.” Staff of an MTF cannot hear what the doctor is saying regarding a loved one, the
must view a proposed accommodation in light of how difficult MTF could provide a sign-language interpreter. Or perhaps the
and expensive it will be to implement, how often it will be used, doctor could just write down what he is saying for the deaf fam-
and alternative accommodations. Handicapped parking spacedy member:® Although not always possible, the key to ADA-
and curbside ramps may be fairly easy and inexpensive tdike compliance in MTFs is finding reasonable accommodation
install to facilitate visitor and employee access. Likewise, pro- alternatives for patients, employees, and visitors.

An MTF staff must put this guidance into practice at its
respective MTF to prevent complaints. As of June 1998, the
MEDCOM Equal Employment Opportunity (EEO) Office was
investigating two ADA-type complaints filed by family mem-

49. Information Paper, MEDCOM Office of EEO Programs, Reasonable Accommodation and Access to Services for IndividuasbilittesO(i June 1998)
[hereinafter MEDCOM Office of EEO Programs Information Paper].

50. “TTY”is an abbreviation for “teletypewriters.” They are
[m]achinery or equipment that employs interactive text based communications through the transmission of coded signasséamdssah

telephone network. [Teletypewriters] can include, for example, devices known as TDDs (telecommunication display deeives o
cation devices for deaf persons) or computers with special modems. [Teletypewriters] are also called text telephones.

Architectural and Transportation Barriers Compliance Bodetecommunications Act Accessibility Guidelinssc. 1193.3 (last modified Feb. 3, 1998) <http:/
www.access-board.gov/rules/telfinl2.htn#3

51. A voice-activated computer system refers to personal computers that execute their commands through recognitiofs efibe,us¢hner than through typing
on a keyboard. These personal computers are quite useful for those with limited or no use of their hands. For examplecesiinsea commercial software
program that allows an individual to execute computer commands by speaking into the computer. MRF Adaptive Résmierées,ess Voice Activated Environ-
mental Control Systeifvisited Oct. 18, 1999) <http://www.adaptiveres.com/prod0>htm

52. On the other hand, if that same system costs an extra $100,000, purchasing it would probably be an undue hardship.

53. When discussing examples, it is worthy to note that Acquired Immunodeficiency Syndrome (AIDS) and Human Immunodéfici€hidy)vare considered
disabilities under the ADA to the extent they substantially limit major life activities. United States v. Morvant, 898 E1Suf.D. La. 1995); Hoepfl v. Barlow,
906 F. Supp. 317 (E.D. Va. 1995); Saladin v. Turner, 936 F.Supp. 1571 (N.D. Okla. 1996). However, simply being a traregvestitgualify someone as “dis-
abled.” 42 U.S.C.A. § 12208 (West 1999).
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Processing Complaints staff will need answered in an SOP. Although longer than the
policy, the SOP should also be short enough to ensure easy
Paragraph 4.1 oAR 600-7has a long and detailed discus- access and understanding by the staff.
sion of how MTF should process complaints from disabled
individuals. Disabled individuals should present their com-  Judge advocates should also be proactive in providing the
plaints to the EEO office. The EEO office then has the lead forright training for the right people. They should try to sift
addressing those complaints. through all the legalese and condense both ADA requirements
and the requirements of applicable laws, regulations and com-
As a practical matter, disabled individuals may also want to mand guidance, into easily understood concepts. Judge advo-
lodge complaints with the patient representative or the inspec<cates should then try to disseminate these concepts through
tor general. In certain circumstances, it may also be appropriateustomer relations training, newcomers, birth-month orienta-
for an individual to seek assistance from the civilian personneltions, and articles in the MTF newsletter. Most importantly,
advisory center or from a legal assistance attorney. they must encourage staff (including the EEO office) to seek
legal advice when compliance issues arise. Judge advocates
clearly do not bear the entire burden for policy, SOP, and train-
The Role of the Judge Advocate ing guidance, but they are in a unique position as the com-
mand'’s legal counsel to help transform legal requirements into
To secure ADA-like compliance, MEDCOM recommends practical applications.
establishing a clear policy, developing and distributing easily
understood standard operating procedures (SOP), and conduct-
ing the right training for the right peopit.Judge advocates Conclusion
should take an active role in these activitfes.
The ADA mandates equal opportunity for individuals with
Attorneys, familiar with the law and with the facts of their disabilities in terms of employment, and in terms of access to
particular MTF, can formulate a compliance policy. The policy both public services and public accommodations operated by
ought to be a very brief (one page) summary of complianceprivate entities. Statutorily, the ADA does not apply to the mil-
requirements, the MTF commitment to those complianceitary. In effect, however, several other laws and regulations
requirements, and complaint processing procedures. The MTHequire the same compliance. Because of these other laws and
should post this policy in employee handbooks and in publicregulations, all MTFs must comply with standards similar to
areas for patients, employees, and visitors. those prescribed by the ADA in terms of patients, employees,
and visitors. Judge advocates should play an active role in pol-
Judge advocates should also get involved in developing easicy drafting and staff training.
ily understood SOP. Those closer to compliance issues (per-
haps the patient administrative division or the patient rights
committee) should take the lead with developing an SOP
because they will know what types of compliance questions the

54. MEDCOM Office of EEO Programs Information Pagepranote 49.
55. Judge advocates taking a role in these activities should familiarize themselves with the Supreme Court’s three di@9thtbepisting the ADA: Murphy v.

United Parcel Service, 119 S. Ct. 2133 (1999); Sutton v. United Airlines, Inc., 119 S. Ct. 2139 (1999); Albertson’s, dkioglukg, 119 S. Ct. 2162 (1999).
Although not in the contexts of either the military or of hospitals, these cases present the Court’s views on what eofdisaligity” under the ADA.
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The Art of Trial Advocacy
Faculty, The Judge Advocate General’s School, U. S. Army

Coping with the Forgetful Witness (The One-Two Punch) marked, show it to opposing counsel and then take it to the wit-
ness. Next, ask her to read the pertinent part of the statement
You are questioning a key witness. Things are going well. silently to herself. Once she is done, retrieve the statement
You have developed a good rapport and the witness is effecfrom the witness, and ask her if her memory is refreshed. If she
tively relating information to the panel. An important part of says yes, ask her the license plate nurhi&ae Appendix 1 for
the witness’s testimony is the license plate number of the geta list of sample questions.
away car. You ask the witness the license plate number and she
says, “l don’t remember.” You feel your face getting flushed.  This is a simple process but it is important to keep a few
Beads of sweat start dripping down your forehead. The knot inthings in mind. Military Rule of Evidence 64 &tates that if
your stomach gets even tighter. You pause and then you askjou use a document to refresh a witness’s recollection, the
“Don’t you remember that the license plate number is . . . " judge may require you to provide a copy of the document to
“Objection, leading,” shouts the opposing counsel. The judgeopposing counsel. Opposing counsel can then inspect the doc-
sustains the objection. You try another tactic. “Don’t you ument, cross-examine the witness with the document, and even
remember in my office yesterday when you told me that theintroduce relevant portions of the document. Always have a
license plate number was . . . ” “Objection, leading and hear-copy for opposing counsel so that you can easily satisfy this
say,” shouts opposing counsel. The judge sustains the objecrequirement.
tion. Now what do you do? You feel trapped. The witness
looks at you, wide-eyed and helpless. You cannot seem to get You must remember to retrieve the document from the wit-
critical information out and any rapport that you had with this ness before you ask her to testify about the information. If you
witness and the panel is now lost. do not retrieve the document first, the witness is not testifying
from a refreshed recollection, she is testifying right from the
Forgetful withesses are common. In spite of solid pre-trial document, which will probably draw a hearsay objection. Like-
preparation, this situation cannot always be avoided. If you arewise, when you hand the document to the witness, be very clear
prepared for it and know the rules, you can glide over thesethat she is to read the document silently. This instruction will
rough spots quickly and easily without missing a beat. When ahelp to prevent her from simply reading the contents aloud.
witness forgets, you have two options: (1) You can try to
refresh the witness’s memory, or (2) you can attempt to intro-  Unfortunately, some witnesses are too nervous, or the infor-
duce documents containing the forgotten information as a pastnation is so complex, that refreshing the witness’s recollection
recollection recorded. You should view this as a two-step pro-may not work. Do not give up hope. Military Rule of Evidence
cess. 803(5¥F provides a method to introduce the document itself as a
hearsay exception when the witness cannot completely or accu-
If your witness forgets something, you should first try to rately recall the facts even after reviewing the document.
refresh the witness’s recollection. Attempting to refresh a wit-
ness’s recollection is important for three reasons. First, the pro- Back to our example. The witness simply cannot remember
cess is fairly simple. Second, a witness who testifies from athe license plate number even after you attempt to refresh her
refreshed memory is more persuasive and credible than a witrecollection. To introduce the document as a past recollection
ness that cannot remember the information. Third, and mostecorded, here is what you need to do. First, ask the witness if
important, by attempting to refresh the witness’s recollection, she had personal knowledge of the license plate number at one
you can lay much of the foundation to introduce the documenttime. Next, ask if she recorded that information in her state-
if the witness’s memory cannot be refreshed. ment. Third, you must establish that the events were still fresh
in her mind when she made the statement. Fourth, ask the wit-
Using the example above, assume that the witness made mess if the license plate number recorded in her statement is
statement to the police on the day of the crime, and in the stateaccurate. Get the witness to explain why she was able to
ment, she included the license plate number of the get-away caremember the license plate number and the steps she took to
On the stand, she cannot remember the number. You can nomake sure that information was accurately recorded in her
use her statement to refresh her recollection. Here is how yowstatement. Finally, show that the withess cannot completely
do it. First, ask her if the sworn statement she made would hel@nd accurately recall the license plate even after looking at her
refresh her memory. If she says yes, have the statemenstatement. Once you lay the foundation and get the document

1. BEbwARD J. MWINKELRIED, EVIDENTIARY FounDATIONS 348 (4th ed. 1998).
2. ManuaL FOR CoURTSMARTIAL, UNITED STATES, MiL. R. Evip. 612 (1998).

3. Id. MiL. R. B/ip. 803(5).
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entered into evidence, you can have the witness read the licenseso have the witness explain why her memory cannot be
plate number off the document. The document itself, however,refreshed.
does not go back with the members during deliberaficBse
Appendix 1 for a list of sample questions. To ensure the smoothest use of these tools with a forgetful
witness, use the refreshed recollection and past recollection
As you can see from this example, introducing the documentrecorded in a one-two combination. As soon as the witness says
instead of a refreshed memory will probably not be as persuashe does not remember, lay the first four foundational elements
sive. You may, however, have no choice, and it is certainly bet-of a past recollection recorded. Then show the document to the
ter than not getting important information to the fact finder. witness and attempt to refresh her recollection. If this fails, the
Some important points to remember. The witness does not havevitness’s inability to recall the information lays the last of the
to personally write the information, provided she acted to adoptfoundation and now you can get the document entered into evi-
it. In this case, the police officer likely prepared the statement.dence.
As long as the witness signed the document, she adopted it.
This two-step process will ensure a smooth presentation of
Remember to have the witness explain how she knew thaevidence, even when you have a forgetful witness. Applying
her statement was accurate when she made it although she cathese skills, you can confidently cope with the forgetful wit-
not accurately remember the information now. This can be aness. Not only will you develop important evidence, you will
challenge. You will need to focus on the steps the witness tookmaintain your rapport with the witness and the panel. Major
to ensure the accuracy of the information at the time she madéiansen.
the recording. To preserve the witness’s credibility, you should

4. IMWINKELRIED, Supranote 1, at 344-45.
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Appendix
Sample Questions

. Ms. Jones what was the license plate number of the car you saw drive away?
| do not remember.

>0

. What, if anything, would help you remember?
| made a statement to the police after the incident, and | told the officer the license plate number.

>0

. How soon after the incident did you make the statement?
About ten minutes.

>0

. How clear was your memory when you gave the license plate number to the police officer?
. Very clear, | wrote the number down on my hand as the car was driving away, and then read the number off my hand to tt
police officer.

pre

Q. Was the statement you made to the police written down?
A. Yes, the officer wrote down the all the information | gave him, and then | read over it, checked it for accuracy, @tlgesigne
statement.

Q. Did the statement accurately reflect the information you gave to the officer?
A. Yes.

At this point request that the statement be marked as a prosecution or defense exhibit for identification and show itgo opposi
counsel

. Ms. Jones | am showing you prosecution/defense exhibit ___ for identification, do you recognize it?
Yes, this is the written statement | gave to the police officer.

. How do you recognize it?
From the information in the statement, and | recognize my signature at the bottom of the page.

o »O0 PO

. Please read paragraph 1 of the statement silently to yourself and look up when you are done.
Retrieve the document from the witness.

Q. Does this refresh your memory?

A. Yes.

Q. What is the license plate number?

A. KLR666.

Note if the witness says she still cannot rememperceed with the final steps to get the document introduced

Q. Does this refresh your memory?
A. No, | still can’t remember.

Q. Why can't you remember?
A. | am very nervous, and | do not have a good memory of numbers under pressure, and | do not want to say the wrong numb

At this poinf you have met the last element you need to admit the document as a past recollection recorded under Military Rul
of Evidence 803(5). Now you can move to admit the document as prosecution or defense exhibit and then ask

Q. Ms. Jones, please read out loud the license plate number in paragraph 1.
A. KLR666.
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The Advocacy Trainer, A Manual for Supervisors a series of drills for counsel. This section also provides the nec-
essary evidence for use in the drills, such as lab reports, photo-

“Nothing is more important than military jus- graphs, or bad checks. A Counsel Handout that alerts the
tice, whether effectively and fairly prosecut- trainee to the subject of the upcoming training, the fact pat-
ing cases or ardently and ethically defending tern(s) involved, relevant law and practical tips follows the
fellow soldiers. The training in this book is Skill Drills. The last section of every module is a sample solu-
performance-orienteddesigned to develop tion that is given to the student at the conclusion of each train-
and hone the central skills of trial advocacy ing session.

for counsel of all skill and experience levels.
In addition to providing supervisors a “soup-to-nuts” train-
From the Foreword tdhe Advocacy Trainer ing plan that covers almost every aspect of the trial pro€thss,
Advocacy Traineremoves the typical deterrents to training:
(1) not enough time to plan training, (2) supervisors are unsure
In October 1997, The Criminal Law Department, The Judge of the substantive law, and (3) sterile discussions and theoreti-
Advocate General's School, United States Army, (TJAGSA) cal classes that do not give students a chance to practiee.
publishedThe Advocacy TraineA Manual for Supervisors  Advocacy Traineanswers all three concerns. First, planning is
(The Advocacy Traingr The Advocacy Traineis a compre- already done byhe Advocacy Traineauthors who drafted the
hensive supervisor’s guide to training judge advocates of alltraining scenarios, removing the need for busy supervisors to
experience levels in the fundamentals of trial advocacy. Its tab-create training scenarios. Second, providing the law and prac-
ular design allows supervisors to conduct long-term building tical advice to supervisors defeats a supervisor’s disinclination
block training, or short-term targeted “deficiency” training. to teach and coach. Thir@ihe Advocacy Traineis practice-
Recognizing the demands and time constraints of supervisor®riented, so counsel pay attention and profit faming They
and counsellThe Advocacy Traingrrovides a ready package of learn from the productive pressure generated from being on
easily digested and executed training vignettes that enhancéheir feet at each training session. The sample solution gives
critical litigation skills. them something to carry away, file, and review when they are
ready to put these skills to the test in court.
The Advocacy Trainerontains five principal chapters, sub-
divided into training modules Each module provides an easily The Advocacy Trainewill be updated and supplemented
digested training session on a specific trial skill, such asannually by the Criminal Law Department, TJAGSA. The
impeachment with a prior inconsistent statement or laying themanual is now available electronically. You can acdédss
foundation for a photograph. Every module contains a Super-Advocacy Traineunder the Publications listing on TJAGSA'S
visor’s Guide, Skill Drills (the actual training vignettes), Coun- home page at_<http://www.jagcnet.army.mil/tjagsa
sel Handouts, and Sample Solutions.

For more information abouthe Advocacy Trainecontact
The Supervisor's Guide is the trainer’s “cheat-sheet.” It Major Martin Sitler, Criminal Law Department, The Judge
covers the fundamental substantive aspects of the relevant skillAdvocate General’'s School (TJAGSA) at phone: (804)972-
and pragmatic advocacy practice pointers. The Skill Drills fol- 6343 or e-mail:_Martin.Sitler@hgda.army.miMajor Sitler.
low the Supervisor’s Guide and are the “meafTbé Advocacy
Trainer. In this section, short factual scenarios are followed by

5. The five principal chapters are (1) Learn the Skill, (2) Apply the Skill, (3) Develop the Skill: Impeachment, (4) DrevSlkifi:tFoundations, and (5) Hearsay.
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USALSA Report

United States Army Legal Services Agency

Environmental Law Division Notes supplementation was necessary and that the public meetings
and alternatives analysis prepared by NJ-DOT were not ade-
Documenting the Decision Not to Supplement quate.
The Third Circuit Court of Appeals recently affirmed adeci- ~ The court began by stating the standard of review: the

sion approving the way a federal agency documented its deciagency’s decision to revise an EIS must be reasonable under the
sion that Supp|ementing an environmental ana|ysis was nolcircumstanceé.The court then reviewed the FHA regulations,
necessary. lisouth Trenton Residents Against 29 v. Federal Which require NEPA supplementation only when “substantial
Highway Administratioi local residents protested the building changes are made in the proposed action that will introduce new
of a highway segment called the Riverfront Spur. The Federalor changed environmental effects of significance to the quality
Highway Administration (FHA) had completed an environ- Of the human environment, or . . . significant new information
mental impact statement (EIS) in accordance with the Nationalbecomes available concerning the action’s environmental
Environmental Policy Act of 1969 (NEPAfor a complex of aspects? The key question, according to the court, is whether
highways in 1981. By 1996, all portions of the project had beenthe proposed roadwork would have significant impact on the
Comp|eted except the Riverfront Spur’ but it became very Obvi-environment in a manner not previously evaluated and consid-
ous that the spur was needed to alleviate traffic problems. ered!

The New Jersey Department of Transportation (NJ-DOT)  The court considered that there had been many changes to
held a series of pub||c meetings and prepared an ana|ysis o!]'he aﬁeqted enwronment since the orlglngl EIS. AItholugh this
alternatives for the Riverfront Spur. The analysis, completed ininformation could be in one sense “very important or interest-

1997, recommended a four-lane highway, rather than the sixing, and thus significant in one context,” supplementation
lane design analyzed in the EIS. would only be required if there would be a change in antici-

pated impacts to the actiénin this case, the court determined

The EIS was now sixteen years old. Recognizing this, NJ-that the worsening pedestrian safety conditions cited by plain-
DOT prepared an environmental reevaluation in accordanceliffs did not require NEPA supplementation because they did
with FHA regulations. The purpose of the reevaluation was to Not result in creating new environmental impact to the project.
determine whether a supplement to the EIS was needée: In fact, the overall impact of the scaled-back project was less
reevaluation incorporated the NJ-DOT alternatives study asthan the impact anticipated when the EIS was prepared. The
well as new information on issues such as traffic, wetlands, hazcourt upheld the agency decision not to supplement because,
ardous waste, and air quality. The reevaluation concluded thathrough the environmental reevaluation, it had considered the
the impacts of the proposed four-lane project would be muchhew information and reasonably determined that there was no
less than the previously proposed six-lane project. The FHASignificant new environmental information.
adopted NJ-DOT'’s reevaluation and published a decision doc-
ument in which it found that EIS supplementation was not nec-  In one respect, the decision is troublesome. The plaintiffs
essary because the proposed action did not have significant neyad contended that the agency did not adequately consider
adverse impacts. The plaintiffs brought suit, claiming that EIS alternatives to the project, some of which were not known at the

1. 176 F.3d 658 (3rd Cir. 1999).
2. 42 U.S.C.A. § 4321 (West 1999).
3. 23C.FR.§771.129 (1999).

4. |d. 8 771.129(a). The regulation requires a written evaluation on the question of whether NEPA supplementation is néeessa@tnftenvironmental doc-
ument is more than three years old and the project has not begun.

5. The court compared this standard to the “arbitrary and capricious” standard of review, but concluded that in terrenasf thefbe agency, the distinction
between the two is not that gre&outh Trenton Residents Against 286 F.3d at 663 n.2.

6. 23 C.F.R.8771.130. The regulation states “Where the Administration is uncertain of the significance of the nevhiengyalisant will develop appropriate
environmental studies or, if the Administration deems appropriate, an [environmental assessment] to assess the impacge$the ch

7. South Trenton Residents Against 296 F.3d at 663 (quoting Sierra Club v. Froehlke, 816 F.2d 205, 210 (5th Cir. 1987) (“The new circumstance must present a
seriously different picture of the environmental impact of the proposed project from what was previously envisioned.”)).

8. Id. at 664 (quoting FHA rules in 1987, 52 Fed. Reg. 32,646, 32,656 (1987)).
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time of the original EIS. The court referred to the fact that the 1202 of the Comprehensive Environmental Response, Com-

NJ-DOT looked at twelve alternative plans in its environmental pensation and Liability Act (CERCLA) provides an indepen-

reevaluation and reasonably selected the design it chose. Thident authority for cleanups of federal facilities. The case was

raises the question of whether the existence of new alternative&ort Ord Toxics Project v. California Environmental Protection

constitutes significant new information, thus requiring the Agency®* On 2 September 1999, the Ninth Circuit held that

NEPA supplementation. Considering these alternatives in aSection 120 was in fact an independent authority to conduct

document without the public participation components of a remedial actiori*

NEPA analysis does not seem sufficient. The court did not con-

sider this question. It would appear that the length and thor- The former Fort Ord is on the National Priorities LtsThe

oughness of the environmental reevaluation led the courtArmy was conducting a CERCLA remedial action that

implicitly to treat it as if it had been a NEPA document. involved designating a landfill as a Corrective Action Manage-

ment Unit (CAMUY® after coordination with the California

The Army NEPA regulation does not have a specific docu- Environmental Protection Agency (CALEPA). The Fort Ord

ment to memorialize a decision on supplementation. A recordToxics Project (FOTP) sued CALEPA in state court for an

of environmental consideration (REC) is required when a deter-alleged failure to analyze the designation of the CAMU under

mination is made that a proposed action is adequately coverethe California Environmental Protection Act (CEQA)The

by an existing environmental assessment or°EI&.some FOTP named the Army as a real party in interest and sought to

sense, this is a decision that supplementation is not necessargnjoin the Army’s remedy.

but there is no guidance as to what the REC should contain. To

fill this gap, the Army has occasionally produced very large  The Army immediately removed this challenge to the dis-

RECs, constituting thorough reviews of all new information trict court® and, citing CERCLA Section 113(F)sought to

and its significanc& Without the detailed regulations such as have it dismissed. Section 113(h) provides that:

those published by the FHA, however, the Army runs the risk

that a court could find that new information requires the NEPA No [flederal court shall have jurisdiction
supplementation, even when there is ultimately no new signifi- under [flederal law . . . or under state law
cant impact. The current review of the Army NEPA regulation which is applicable or relevant and appropri-
presents an opportunity to provide this guidance and to improve ate under section 9621 of this title (relating to
on the FHA regulations by taking into account newly available clean up standards) to review any challenges
alternatives to proposed actions. Lieutenant Colonel Howlett. to removal or remedial actions selected under

section 9604 of this title, or to review any

) order issued under section 9606(a) of this
Strange Justice title.

This updates the earlier arti€leeporting that the U.S. Court
of Appeals for the Ninth Circuit was deciding whether Section

9. U.S.DP'ToFARMY, REG. 200-2, RIVIRONMENTAL EFFECTSOF ARMY AcTIONS, para. 2-3d(1) (23 Dec. 1988).

10. These are often referred to as “Mayfield RECs” after the Army lawyer who pioneered their use in the mid-1990s.
11. Under What Authority Do Federal Facilities Perform CERCLA Cleandp®y Law. Sept. 1999, at 36.

12. 42 U.S.C.A. 8 9620 (West 1999). This article will refer to the corresponding CERCLA sections.

13. Fort Ord Toxics Project v. California Environmental Protection Agency, No. 98-16100 (9th Cir., July 22, 1999).

14. Fort Ord Toxics Project v. California Environmental Protection Agency, 189 F.3d 828 (9th Cir. 1999). As the opinigetipaginated, further cites will be
to 1999 U.S. App. LEXIS 20951 (9th Cir. Sept. 2, 1999).

15. The National Priorities List (NPL) is the prioritized list of sites needing clean up, updated annually, called fodanaeowith 42 U.S.C.A. § 9605(a)(8)(B)
(West 1999).

16. California state law generally prohibits disposal on the land of all hazardous waste, however the regulations pesigtstien of a CAMU into which certain
untreated hazardous waste as part of an overall remedy, as a variance from the general prohibit@re@QRecs. Tit. xxii, § 66264.552(a)(1).

17. GwL. PuB. Res. Cope 88 21000-21178.1 (1999). The CEQA § 21080(a) requires an analysis of all discretionary projects carried out or approNed by pu
agencies.

18. The basis for the Army’s removal was 28 U.S.C.A. § 1442(a) (West 1999), which permits removal to federal court whddeied tBtates, its agencies or
officers are sued in state court.

19. 42 U.S.C.A. § 9613(h).
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The FOTP responded that, among other argum@rttss to the Secretary of Defense and that Section 120 “establishes a
cleanup activities on federal facilities are selected under CER-specific procedure for identifying and responding to potentially
CLA Section 120 and not Section 104. Therefore, the FOTPdangerous hazardous waste sites at federal faciliie3te
reasoned that the Army could not avall itself of CERCLA Sec- court adopted the logic &fferleirt® that Section 120 “provides
tion 113(h), which was limited to actions taken under Section a road map for the application of CERCLA."The court spe-
104 or ordered under Section 106. cifically rejected the FOTP’s reliance on CERCLA Section
113(g) as misplaced. To the contrary, the court found the refer-
The FOTP argued that remedies on federal facilities are notence in this section to the President taking the action as support-
selected under Section 104, but under Section 120(e)(4)(A) ofing the Army’s casé’.
CERCLA. This section is entitled “Contents of Agreement”
and states: “Each interagency agreement under this subsection The FOTP appealed the district court’s order arguing that the
shall include, but shall not be limited to, each of the following: lower court erred in not finding that Section 120 was a separate
A review of alternative remedial actions and selection of a authority for remedy selection. The FOTP argued that by cre-
remedial action by the head of the relevant agency.” The FOTPating Section 120, Congress moved the authority for the selec-
said that Congress passed CERCLA Section 120 in 1986 to cretion of remedial action from Section 104 to Section 120 to
ate a special program to address hazardous substance remedjarevent the President from delegating authority to select a rem-
tion at federal facilities. This separate program, reasoned theedy. It argued that the language and structure of CERCLA
FOTP, was created in response to concerns both about the magemonstrate a clear distinction between actions taken under
nitude of toxic waste at these sites and about the lack of attenSection 120 and those taken under 104. The Army reiterated its
tion this problem was receiving under CERCLA. Excluding successful district court position.
Section 120 clean ups from the Section 113(h) jurisdictional bar
was thus consistent with Congress’s efforts to enhance public In its opinion, the Ninth Circuit found the FOTP’s other two
oversight of federal facility clean ups. In further support of its claims to be without merit, stating that “[w]e do not believe that
position, the FOTP pointed out that other sections of CERCLA Congress intended, nor do we believe that statutory language
distinguish between Sections 104 and 120, such as Sectiomandates such an absurd rule of law.” Regarding the argument
113(gf* and Section 117 that Section 120 was a separate cleanup authority falling out-
side of the protections of Section 113(h), the court said that this
Unlike the FOTP, which relied strictly on statutory interpre- argument “like the preceding two, would lead to a rule that is
tation, the Army noted that the issue of Section 120 constitutingintuitively unappealing.” The court then found this issue to be
an independent remedial authority for federal facilities outside one of first impression. Though the court had twice previously
the reach of Section 113(h) has been examined by a number aipplied the protections of Section 113(h) to remedial actions at
courts and rejected. The Army argued that the FOTP’s inter- federal facilities?® it determined that it was not bound by such
pretation was directly at odds with the judicially recognized sub silentcholdings on jurisdictional issues.
purpose of Section 113(h) to expedite clean ups by insulating
agency efforts from judicial review until they have been imple-  The Ninth Circuit noted that those district court decisions
mented. that had analyzed Section 120 supported the Army'’s interpreta-
tion, as did some legislative histgfy.Having said that, the
The district court agreed with the Army. It found that the court then found that the Army’s position was not supported by
Fort Ord remedy was selected under Section 104 as delegateithe statutory text.

20. The FOTP also claimed that the CERCLA section 113(h) does not bar challenges brought under state laws such as €EQtaghalicable or relevant and
appropriate requirements, and if it does, this challenge must be remanded to state court.

21. 42 U.S.C.A. § 9613(g)(1).
22. 42 U.S.C.A. § 9617.

23. SeeWerlein v. United States, 746 F. Supp. 887, 892 (D. Minn. 1982pted in part793 F. Supp. 898 (D. Minn. 1992); Hearts of America Northwest v. West-
inghouse Hanford Co., 820 F. Supp. 1265, 1279 (W.D. Wash 1%@®) alsaVorldworks, Inc. v. United States Army, 22 F. Supp. 2d 104 n.6 (D. Co. 1998).

24. Fort Ord Toxics Project v. California Environmental Protection Agency, Order Granting Motion for Judgment on the Rleddegying Motion for Summary
Judgment and for Remand, No. C-97-20681 RMW May 11, 1998, at 8 (on file with author).

25. Werlein 746 F. Supp. at 887.
26. Id. at 10.
27. 1d.

28. Hanford Downwinders Coalition, Inc. v. Dowdle, 71 F.3d 1469 (9th Cir. 1998); McCellan Ecological Seepage SituatiomV. P8dy325, (9th Cir. 1995).
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The court opined that CERCLA Section 126{geemed to  nium perchlorate (perchloratePerchlorate is an oxygen-
“create a grant of authority separate from Sections 104 andadding component in solid fuel propellant for rockets, missiles,
106.” It found that other sections of CERCLA identified Sec- and fireworks. The substance is highly soluble and has been
tion 120 as a separate authority for performing clean ups. Itfound in isolated drinking water sources in California, Texas,
cited the sections identified by the FOTP, Section 1#3¢gd and Nevada. Questions have been raised about whether per-
Section 117? The problem with relying on these two sections chlorate can affect thyroid function, but the issue is still being
is that they refer to the President as taking the action. Sectiomesearched. Some state regulators have indicated that they may
120 does not have the President acting, only the administratorequest perchlorate sampling at specific military installations.
The President acts under the authority of Section 104 alone.

Adding to the strangeness of this opinion is that the court then At present, there are no promulgated standards for perchlor-
determined that it could find no authority under Section 120 for ate testing, though interim levels have been suggested. Nor-
CERCLA removal actioridand held that they were performed mally, testing is not required for chemicals that have no
under Section 104 and, therefore, fall within the timing of promulgated standard. The Environmental Protection Agency
review limitations of Section 113(h). The court cited to a has placed perchlorate on a Contaminant Candidate List, but
Tulane Law Revievarticlé® to support this interpretation, the agency also acknowledges that further study is required to
though the court said that “[w]hether the legislators who voted determine if perchlorate requires regulation. As a result, the
for Section 113(h) subjectively intended this distinction is Department of Defense has formed an action team to gather sci-
unclear to us.” The court strangely abandoned examining theentific data regarding perchlorate. In the meantime, installation
intent of Congress in analyzing Section 120, after performingtechnical staff should obtain guidance from their respective
such an analysis for the FOTP’s other two arguments. major commands if they are asked to conduct perchlorate sam-
pling. Ms. Barfield.

The Army, Navy, Air Force, Department of Energy, and

Department of Agriculture have asked the Department of Jus-

tice to petition the Ninth Circuit for a reheariag bandn this Litigation Division Notes

case. The DOJ’s decision will be the basis of a future article in

the Environmental Law Division Bulletin ariche Army Law- Federal Agency “Joint Employer” Liability:

yer. Notify the ELD if this strange case is offered as authority Employment Discrimination Claims by Independent
to challenge one of your cleanups. Mr. Lewis. Contractor Employees

As current privatization initiatives encourage increased reli-
Issues Regarding Perchlorate Sampling ance on the services of independent contraétars Army
should anticipate an increase in the number of work-related dis-
Recently, certain installations—particularly some located in crimination complaints from individuals who are not federal
the western states—have been approached by regulators requeginployees$® While independent contractor employees are not
ing that their facilities sample water for the presence of ammo-“employees” in the federal civil serviééfederal courts have

29. In keeping with the strange justice of this opinion, the court, using a form of citation never seen before, “Se84408.4t. Z2877,” quotes a passage pertaining
to CERCLA Section 121 and not Section 120. Fort Ord Toxics Project v. California Environmental Protection Agency, 1999. WEBXI8p20951, at *12 (9th
Cir. Sept. 2, 1999).

30. CERCLA § 120(g) (stating that “no authority vested in the Administrator under this section may be transferred, by exgeuti’the President or otherwise
).

31. CERCLA § 113(g) (stating that “if the President is diligently proceeding with a remedial investigation and feastyiliydar section 104(b) or section 120
).

32. CERCLA § 117 (stating that “[b]efore adoption of any plan for remedial action undertaken by the President, by &\state, ather person, under section
9604, 9606, 9620, or 9622 of this title, the President or State, as appropriate, shall . .. ")

33. CERCLA 8§ 101(23) (defining removal actions is distinguished from section 101(24) defining a remedial action in theltaetioedi are action s consistent
with a permanent remedy).

34. Ingrid Brunk WuerthChallenges to Federal Facility Cleanups and CERCLA Section 118(fv)y. . EnvTL. L.J. 353 (1995).

35. See, e.gFepERAL OFFICE OF MANAGEMENT & BUDGET (OMB) CiR. A-76, RERFORMANCEOF CoMMERCIAL AcTIVITIES (1966) [hereinafter OMB B. A-76]
(detailing policy of federal government to obtain goods and services from the private sector by using justified outsoMBiRE)N I€ED SUPPLEMENTAL HAND-
BOoOK (1976) (containing new guidance for OMBRCA-76); QuADRENNIAL DEFENSEREVIEW (QDR) (1997) (emphasizing cost savings by privatizatioe}ERse

RerorMm INITIATIVE (1997) (expanding on QDR to propose more streamlining and outsourcing).

36. The types of workplace discrimination complaints likely to be asserted are based on Title VII of the Civil Right984ta¢ Amended, 42 U.S.C.A. § 2000e-
16 (West 1999); the Rehabilitation Act of 1973, 29 U.S.C.A. 88 791, 794a (West 1999); and the Age Discrimination in Emptdy/mbiEA), 29 U.S.C. § 633a.

54 DECEMBER 1999 THE ARMY LAWYER « DA PAM 27-50-325



held that, in certain circumstances, such individuals may beagainst the federal government under Title VII. In seeking to
deemed “de facto” employees for purposes of federal employ-determine who is an “employee,” however, the statute offers lit-
ment discrimination laws. As such, an independent contractortle help, simply defining “employee” as “an individual
employee may sue both the Army and his actual employer aemployed by an employet?”’
“joint employers.”
The statutory language supports the conclusion that Title VII

In the past year, Civilian Personnel Branch, Army Litigation only protects those persons “in a direct employment relation-
Division, has witnessed a significant increase in the number ofship with a government employée#t.” As independent contrac-
employment discrimination lawsuits filed by independent con- tor employees lack an employment relationship with the federal
tractor employee¥. The purpose of this note is to review the government, they are generally not covered by Section 2000e-
circumstances in which an independent contractor employeel6* But the line between independent contractor employee
may be deemed an Army “employee,” and thus assert a comand federal employee is often blurred. Courts have therefore
plaint of employment discrimination against the Army before developed tests to determine when an independent contractor
the Equal Employment Opportunity Commission (EEOC) or a employee is a “de facto” employee for purposes of federal sec-
federal court. tor Title VII protection.

Courts have applied three tests to determine whether an indi-
vidual should be treated as an employee or an independent con-
As originally enacted, Title VII of the Civil Rights Act of  tractor® First, a traditional common law test of “agency” has
1964 did not prohibit employment discrimination in the federal P&€N applleed, which tests the emPoners right to gon:frol the

workplace® In 1972, however, Congress amended Title VII to ?mployee“. Second, under the “economic realities” test,
protect federal employees and waived sovereign immunity to €MPloyees are those who, as a matter of economic reality, are
allow employees to sue the federal government for workplaced€Pendent upon the business to which they render sefYice.
discrimination®® Congress enacted a separate provision, 42 The majority of courts, however, have adopted a third test, the
U.S.C. § 2000e-16, entitied “Employment by Federal Govern- “hybrid” test, which was first described by the Circuit Court for
ment,” which provides: “all personnel actions affecting th€ District of Columbia iSpirides v. Reinhardt

employees or applicants for employment . . . in military depart-

Background

ments [and other specified federal government agencies] . . . The Spirides Test
shall be made free from any discrimination based on race, color,
religion, sex, or national origirf? Under this provision, only In Spirides v. Reinhard? the Circuit Court for the District

“employees” or “applicants for employment” may file suit of Columbia reviewed whether an independent contractor who

37. Independent contractors are not protected by the Civil Service Reform Act of 1978 (CSRA), Pub. L. No. 95-454, wheshapspeicific statutory definition
of “employee” and requires an employee to be “appointed in the civil service.” 5 U.S.C.A. § 2105(a) (West 1999). Newhithd&fgstion applies only to CSRA
protections, and not to claims of employment discrimination. Spirides v. Reinhardt, 613 F.2d 826, 830-31 (D.C. Cir. 1979).

38. During fiscal year 1998, the Litigation Division handled only one case filed by an independent contractor emplmeed 1999, the Litigation Division han-
dled five such cases pending.

39. Seed2 U.S.C.A. § 2000e(b) (excluding the federal government from the definition of “employer”).
40. Id. § 2000e-16.
41. 1d. § 2000e-16(a).

42. 1d. § 2000e(f). See29 U.S.C.A. § 633(a) (West 1999) (noting ADEA definition of employee same as Title VII definition); 29 U.S.C.A. § 794a iRedwabil
Act) (incorporating the remedies, procedures, and rights set forth in 42 U.S.C. § 2000e-16).

43. Spirides v. Reinhardt, 613 F.2d 826, 830-31 (D.C. Cir. 1979).
44, Id.

45. See generalliMares v. Marsh, 777 F.2d 1066, 1067 (5th Cir. 1985) (reviewing the “three tests devised by courts to unravel the emplaygerfindentractor
conundrum”).

46. 1d.
47. Hickey v. Arkla Indus., 699 F.2d 748, 751 (5th Cir. 1983) (quoting Bartels v. Birmingham, 332 U.S. 126, 130 (1947)).
48. See Spiridess13 F.2d at 826See also Mares/77 F.2d at 1067 (adopting tB@iridestest in discrimination case against the Army, and concluding that the

majority of federal courts have adopted hyl8jgridestest); King v. Dalton, 895 F. Supp. 831, 838 (E.D. Va. 1995) (adoptingpinielestest in discrimination case
against the Navy).

DECEMBER 1999 THE ARMY LAWYER « DA-PAM 27-50-325 55



performed services for the United States International Commu- Finding that the district court failed to properly review all
nication Agency could qualify as an employee entitled to suethe circumstances surrounding the plaintiff’s work relationship,
under Title VII for alleged sex discrimination. Noting that Title the circuit court remanded the case for further findMghn

VII does not describe the “elements of the employment rela-particular, the court noted that the district court had relied
tionship that must exist to trigger equal employment coveragealmost exclusively on the language of the contract between the
in the public sector,” the court devised a hybrid test, combiningagency and the independent contractor. The court held that,
the common law “right to control” test with the “economic real- while contract language “may be indicative of the intentions of
ities” test>® Under this analysis, the court considers “all of the the parties, it is not necessarily controllirg.”

circumstances surrounding the work relationship,” with no one
factor being determinativeé. The “most important factor,”
however, is the “extent of the employer’s right to control the
‘means and manner’ of the worker’s performanée Addi-
tional matters that must be considered include:

Applying the Spirides Test to Independent
Contractor Cases

(1) the kind of occupation, with reference to
whether the work usually is done under the
direction of a supervisor or is done by a spe-
cialist without supervision; (2) the skill
required in the particular occupation; (3)
whether the “employer” or the individual in
guestion furnishes the equipment used and
the place of work; (4) the length of time dur-
ing which the individual has worked; (5) the
method of payment, whether by time or by
the job; (6) the manner in which the work
relationship is terminated; [that is] by one or
both parties, with or without notice and
explanation; (7) whether annual leave is
afforded; (8) whether the work is an integral
part of the business of the “employer”; (9)
whether the worker accumulates retirement
benefits; (10) whether the “employer” pays
social security taxes; and (11) the intention of
the parties®

49. 613 F.2d at 826.

50. Id. at 830-31.

In Spirides the D.C. Circuit Court held that, because Title
VIl is “remedial in character, it should tiberally construed
and ambiguities should be resolved in favor of the complaining
party.™® The Fifth Circuit, however, while adopting tSgiri-
desfactors, concluded that, “[ijnasmuch as 42 U.S.C. § 2000e-
16 is a waiver of sovereign immunity, its coverage ought to be
strictly construedo limit remedies to persons who are clearly
under the control of the federal governmetit.Whetherthe
particular circuit applie$piridesbroadly or narrowly, courts
consistently agree that the extent of the federal agency’s right to
control the “means and manner” of the worker’s performance is
the most important factor in determining whether an indepen-
dent contractor employee should be considered a de facto fed-
eral employee under Title VII.

A certain degree of control over an independent contractor
employee will not necessarily require a finding that the worker
should be deemed a de facto employeeKimg v. Dalton® for
example, the District Court for the Eastern District Court of
Virginia reviewed the degree of control exerted by the Navy
over an independent contractor employee assigned to work on
a Navy satellite communications system project. The court
held that, although the Navy supervisor in charge of the project

51. Id. Although theSpiridesfactors were developed in a context where there was only one possible employer, the test also applies in analyzing thewtdtus
co-worker. See King895 F. Supp. at 838 & n.9 (applyiBgiridesto a sexual harassment case where an independent contractor employed the plaintiff to work on a
contract with the Navy).

52. Spirides 613 F.2d at 831 (“If the employer has the right to control and direct the work of an individual, not only as to thebesuhieved, but also as to the
details by which that result is achieved, an employer/employee relationship is likely to eisg’Mares777 F.2d at 1068 (“We are persuaded that a test which
focuses on the extent of control exercised by the employer, against the backdrop of the other factors, is particulanrykinteddy alleged federal employees.”).

53. Spirides 613 F.2d at 832.

54.

55.

56.

Id.

Id.

Id. at 831 (emphasis addedyee King895 F. Supp. at 837 (“While § 2000e-16 indisputably requires an employment relationship between the government and

the aggrieved individual, it is consistent with the underlying remedial purposes of Title VII to accord a liberal intermeiEti@quirements.”).

57. Mares 777 F.2d at 1068.

58. 895 F. Supp. at 837.

56

DECEMBER 1999 THE ARMY LAWYER « DA PAM 27-50-325



worked closely with the independent contractor employee, ity over the worker, the agency will not be found to be a joint
played an active and integral role in overseeing the project, angemployer. InKing, the court noted that, “while [the Navy
may have requested the contractor to remove the employe@roject supervisor] may have given assignments to [plaintiff]
from the project, under the “totality of the circumstances,” the through the [plaintiff's contractor supervisor], it was always up
Navy could not be found to be a joint-emplo$ferThe court to [the contractor] to determine the best method and manner in
further held: which to complete the assignments.”

Without greater specificity regarding the
details of their working relationship, [plain-
tiff’'s] statements are inconclusive with
respect to whether [the Navy project supervi-
sor] controlled the means and manner of her
work. In the typical client-contractor rela-
tionship, the client will “review” the work
performed by the contractor to determine
whether it meets his expectations. In addi-
tion, while suggestive of control, [plaintiff's]
statement that [the Navy project supervisor]
“supervised” her work is also somewhat
ambiguous. Presumably, any large govern-
ment contract will be supervised to some
extent by the relevant government agency.
Yet, the word “employee” in § 2000e-16
clearly does not encompass every govern-

EEOC Adopts Spirides Test

In determining whether an independent contractor employee
who is assigned to work for a federal agency may qualify as a
de facto employee of that agency, the EEOC has adopted the
Spiridestest®? Thus, according to the EEOC, a federal agency
may qualify as a “joint employer” of a worker assigned to it by
an independent contractor if the federal agency exercises con-
trol over the “means and manner” of the worker’s performance,
or otherwise qualifies as a joint employer based on the various
Spiridesfactors?®

The EEOC has held that a federal agency may not reject a
discrimination complaint by an independent contractor
employee until the administrative record is sufficiently devel-
oped to make a factual determination as to the complainant’s

ment contractot® status®* Thus, installation labor counselors must ensure that
the administrative record is sufficiently developed to support a

It follows from King that an important factor will be whether factual determination of the complainant’s status. To this end,
the independent contractor retained ultimate authority to deterin October 1998, the Army published interim “EEO Joint
mine the “means and manner” of the worker’s performance. Employer Guidancé® to provide guidance in processing such
Thus, even if the federal agency exedmeinfluence over the  complaints.

worker’s performance, if the contractor retains ultimate author-

59. Id. at 840-43.
60. Id.

61. Id. at 839.SeeBrug v. National Coalition for the Homeless, 45 F. Supp. 2d 33, 39 (D.D.C. 1999) (finding b&&giddesanalysis, that despite some influence
over the independent contractor employee’s work product, the Department of Housing and Urban Development had not exemtezbatrificover the worker to
be deemed a joint employer).

62. Puri v Department of the Army, EEOC Appeal No. 01930482, Request No. 05930502, 1994 EEOPUB LEXIS 3068 (Mar. 24, 1994); AbraradfhenbDep
Navy, EEOC Appeal No. 01940809, Request No. 05940476, 1994 EEOPUB LEXIS 4869 (Dec. 22, 1994); DaVeiga v. Deptréventofce, EEOC Request
No. 05920107 (1992) (on file with author). The EEOC recently published guidance to its private sector case investigativeragwal employment opportunity
laws apply to temporary, contract, and other contingent employees. The EEOC opined that an independent contractor empl@@®opagte circumstances,
file a discrimination suit against both his actual employer (the independent contractor) and the contractor’s cliere@mpljyiats.” BuaL EMPLOYMENT OPPOR
TUNITYCOMMISSIONENFORCEMENTGUIDANCE APPLICATIONOFEECLAWSTOCONTINGENTWORKERPLACEDBY TEMPORARYEMPLOYMENTAGENCIEANDOTHERSTAFFING
Firms, EEOC 915.002 (Dec. 3, 1997).

63. FollowingSpirides the EEOC has focused on the federal agency’s control over the independent contractor employee as the most importiuet éactiysia.

The EEOC has held that an agency that plays a “minor role in the hiring process” does not necessarily amount to suffitientjoaiity a worker as a joint
employee where the contractor retains authority to reject the agency’s hiring recommendations and retains authorityetcesapeatas and terminate the employee.
Grosselfinger v. Agency for Int'l DevEEOC Appeal No. 01921949, 3338/E5 (1992) (on file with author). However, where the agency controls these aspects of the
employment relationship, it likely will be held to be a joint employer for Title VII purposes. Stone v. Tennessee ValleyyAGEOC Appeal No. 01965608, 1997
EEOPUB LEXIS 2400 (July 28, 1997).

64. Ward v. Secretary of Navy, EEOC Appeal No. 01954535, 1996 EEOPUB LEXIS 941 (Aug. 12, 1996) (finding agency had not adegstdgelied whether

it controlled the “means and manner” of the performance of the individual in the position sought by the complainant, aimdjreasarfdr further development of
the record to determine if complainant was an “applicant for employment”). Moreover, the EEOC will treat the agencyts céfeispte-complaint counseling to
a complainant as a final agency decision and remand the complaint to the agency for additional investigation. Téordesee Valley Authority, EEOC Appeal
No. 01930304 (1992) (on file with author).
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Army Guidance The Impact of Administrative Processing of Complaints
by Independent Contractor Employees on
The Army interim “EEO Joint Employer Guidance” pro- Future Court Litigation
vides installation equal employment opportunity (EEO) offic-
ers and labor counselors with the following guidelines for  Exhausting administrative remedies is a jurisdictional pre-
processing discrimination complaints by independent contrac-requisite to filing suit in federal couft,and failure to do so
tor employee&® against any defendant will result in dismissal of that defendant.
In the “joint employer” context, therefore, an independent con-
First, upon inquiry by an independent contractor employee, tractor employee will be required to exhaust both private sector
the individual should be referred to the EEO officer, who will and public sector administrative processes.
determine the nature of the inquffy.If the individual has a
complaint against the contractor, the EEO officer shall instruct  As part of the federal sector administrative process, a com-
the individual on the process for filing a private sector com- plainant must, in a timely manner and prior to filing a formal
plaint. If, however, the individual has a complaint against the complaint of discrimination, attempt to informally resolve the
Army, the complaint should be processed as any other EEOmatter by consulting with an EEO counselor within forty-five
complaint under Army Regulation 690-600 and Section 1614days of the date upon which the discriminatory event
of Title 29 of the Code of Federal Regulations. If informal res- occurred” If informal counseling does not resolve the dispute,
olution is not possible, the EEO counselor should provide thea formal complaint must be filed within fifteen days of receiv-
complainant with notice of the right to file a formal complaint. ing notice of the right to fil& Failure to timely file within the
prescribed periods may result in dismissal of the cléifrhese
Prior to accepting a formal complaint by the independent requirements are not, however, jurisdictional prerequisites, but
contractor employee, the EEO officer must coordinate with the statutes of limitations, subject to equitable tolllhgThe time
servicing labor counselor for a “fact-based analysis” and a legallimits may be subject to estoppel upon a showing of affirmative
opinion as to whether the individual should be treated as a demisconduc® or carelessne¥son the part of the agency. For
facto “employee” for Title VII purpose8. The guidance also  example, inWeick v. O'Keef the Fourth Circuit held that a
instructs EEO officers to contact appropriate management offi-civilian employee who timely contacted an EEO counselor was
cials to obtain information relevant to the inquityin conduct- not required to file a formal administrative complaint within the
ing the analysis, the labor counselor should emplogtiedes requisite time period where the counselor neglected to provide
test’ If the labor counselor finds that the individual should not the employee notice of termination of the counseilindhe
be deemed an “employee” under Title VII, the complaint court held that, due to the carelessness of the agency, filing of
should be dismissed for failure to state a cl&irthe notice of the formal complainthree yearsafter the discriminatory event
dismissal should include notice of appeal rights to the EEOCwas nonetheless timefs.
Office of Federal Operatioris.

65. EEO diNT EMPLOYER GUIDANCE, INTERIM GUIDANCE, ARMY EQUAL EMPLOYMENT OPPORTUNITY CoMPLIANCE AND CoMPLAINT ReviEw AGency (Oct.
1998).

66. The guidance applies to complaints brought by
independent contractors, volunteers, employees of government contractors, individuals participating in training, worfetvaghip pro-
grams and all other individuals working on Army installations or projects without being on the activity’s payroll or meediefinition of a
civil service employee under 5 U.S.C.A. § 2105(a) or a nonappropriated fund employee described at § 2105(c).

Id. para. 1.

67. Id. para. 4.

68. Id. para. 5.

69. Id. The guidance provides, as an attachment, a list of pertinent questions designed to elicit from management officidlfastiffitieriormation to make a
fact-based analysidd. at attachment 1.

70. Id. para. 6.See supratext and accompanying footnotes 15-21 (descriBipigidestest).

71. Id. para. 7. The guidance also notes that, since the status of the complainant as an employee is jurisdictional, thiséssiseshegriol should be preserved—
at all stages of complaint processing or litigation.

72. Id. para. 8.
73. Brown v. General Serv. Admin., 425 U.S. 820, 829-32 (1976) (stating that administrative exhaustion requirements are dohicaite® but integral parts

of Congress’s statutory scheme of achieving a “careful blend of administrative and judicial enforcement powers”); Kizasry.70&Bs2d 525 (D.C. Cir. 1983);
Grier v. Secretary of Army, 799 F.2d 721 (11th Cir. 1986).
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The possibility of equitable tolling of the administrative time the likely increase of discrimination complaints filed by inde-
limits is increased for complaints filed by independent contrac- pendent contractor employees. As this note has described,
tor employees, where EEO counselors may be unfamiliar withthese employees may, in appropriate circumstances, be deemed
the “joint employer” concept. Litigation Division has encoun- “de facto” employees for purposes of federal sector Title VII
tered two cases in which an EEO counselor summarily declinedprotections. By carefully following the Army’s interim guide-
to counsel an independent contractor employee, declaring thalines, installations can ensure the best possible defense of these
the Army’s EEO program was not available to non-federal claims in both the administrative and federal court forums.
employees. In these cases, the Army will likely be estoppedMajor Gilligan.
from later claiming that the worker failed to timely exhaust the
administrative process. .With the statute of limitations tolled, ~tars of Resolution: EEOC’s New Counterpart to Federal
the_worke_r may file suit years later, after the_ contract has Rule of Civil Procedure 68
expired, witnesses have moved on, and memories have lapsed.

The Army’s interim guidance on handling complaints by Introduction

independent contractor employees is designed to prevent this . . .
potential problem. As discussed earlier, the guidance requires: ©On 9 November 1999, revisions to the regulations governing
(1) processing of initial inquiries from these employees; (2) a the procedures for federal employee discrimination complaints

. . . . 83
“fact-based analysis” and legal determination of their status; 00K €ffect® One change made by the Equal Employment
and (3) either continued processing of their complaints, if they OPPOrtunity Commission (EEOC) is the introduction of an
are determined to be an “employee,” or the right to appeal, ifoffer of resolution. This provision allows an agency to make a
they are not. Assuming the Army has followed these proce_settlement offer to a complainant during the administrative pro-
dures, it should not be estopped from later claiming the workerc€SS and if the complainant does not accept the offer and does

failed to timely exhaust the appeal rights or timely file suit in Ot récover at least as much as the agency offered, the agency
federal court. may avoid further liability for attorney’s fees and costs. While

this new rule does not have all of the advantages of its offer of
judgment counterpart in the Federal Rules of Civil Procetture,
an offer of resolution can be an important agency tool during

) the administrative process.
All players in the Army’s EEO program, from EEO counse-

lors to labor counselors to litigation attorneys, must be aware of

Conclusion

74. 29 C.F.R. 8 1614.105(a) (1999). The EEOC regulations set forth “preconditions” that must be satisfied before fenlgrabenayl file suit in district court.
The “pre-complaint” requirement provides:

(a) Aggrieved persons who believe they have been discriminated against on the basis of . . . race, color, religiomaexjgiatiage, or
handicap must consult a [c]Jounselor prior to filing a complaint in order to try to informally resolve the matter. (1) idwedgmrson must
initiate contact with a [c]ounselor within [forty-five] days of the date of the matter alleged to be discriminatory océsetltd personnel
action, within [forty-five] days of the effective date of the action.
Id.
75. 1d. § 1614.106(b).
76. The Supreme Court has repeatedly upheld dismissal or summary judgment in cases where a plaintiff has failed tmmiseativadiiscrimination complaint
in atimely manner. Delaware State College v. Ricks, 449 U.S. 250 (1980); Baldwin County Welcome Ctr. v. Brown, 466 U.8140(@8ce v. A.T. & T. Tech.,
490 U.S. 900 (1989) (holding dismissal is appropriate where plaintiff fails to raise administrative discrimination corrgolaimélyymanner).
77. Saltz v. Lehman672 F.2d 207 (D.C. Cir. 1982); Boyd v. United Std®estal Serv., 752 F.2d 410 (9th Cir. 1985); Zografov v. Veteran’s Admin. Med. Ctr., 779
F.2d 967 (4th Cir. 1985); Henderson v. Veterans Admin., 790 F.2d 436 (5th Cir. 1986); Boddy v. Dean, 821 F.2d 346 (61 Gent88 v. Garrett, 896 F.2d 1057
(7th Cir. 1990); Jensen v. Frank, 912 F.2d 517 (1st Cir. 1990).
78. Zografoy 779 F.2d at 969.
79. Weick v. O’'Keefe, 26 F.3d 467 (4th Cir. 1994).
80. Id.
81. Id.at 470.
82. Id.
83. 29 C.F.R. § 1614 (1999).

84. Fp. R. Qv. P. 68.
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The New Rule than the offer, and the agency will potentially be liable for all
costs and attorney fees.
To minimize the potential liability for attorney’s fees, the
agency should consider the use of an offer of resolution as early
as possible in the administrative process. If an attorney repre- Advantages and Uses of Offers of Resolution
sents the complainant, the offer of resolution can be made any
time after the filing of the written complaint, but not later than  The first advantage of an offer of resolution—limiting poten-
thirty days prior to the hearing before an EEOC administrativetial attorney’s fees in the administrative process—has already
judge® The complainant has thirty days from receipt of the been noted. The second advantage, and perhaps more likely
offer of resolution, to accept the offér. result, is that an offer will force a complainant’s counsel into
serious settlement negotiations. From Litigation Division’s
The offer must be in writing, and explain the consequencesexperience with Rule 68 of the Federal Rules of Civil Procedure
of failing to accept the offer. These consequences are that if th¢Offers of Judgment), nothing brings counsel into settlement
complainant prevails, and is awarded less than the offer of resnegotiations faster than the realization that, in spite of the
olution, “except where the interest of justice would not be employee-client prevailing at trial, counsel might not be
served, the complainant shall not receive payment from theawarded all fees incurred. With this in mind, offers of resolu-
agency of attorney’s fees or costs incurred after the expirationtion should normally be used early in cases that have problem-
of the [thirty]-day acceptance perio8l.” atic facts.

In addition, the offer must include attorney’s fees, costs, and Likewise, Litigation Division’s experience with offers of
specify any non-monetary reli&f.In cases in which the agency judgment is that they are normally most effective when the
decides to use an offer of resolution, and desires the most procomplainant is requesting solely monetary relief or relatively
tection from future fees if the offer is not accepted, it is advis- minor non-monetary relief. To limit attorney’s fees, an offer of
able to offer the complainant a lump sum, any appropriate nonjudgment must include any non-monetary relief that complain-
monetary relief, and reasonable attorney’s fees and ¥osts. ant is likely to be awarded. Therefore, an offer of resolution in
This is done to avoid the uncertainty concerning the amount ofa termination case may not be practical if the agency does not
complainant’s current attorney’s fees. For example, if the offer want to reinstate the complainant. Any offer not including rein-
of resolution is for $10,000 plus reasonable costs and attorney'statement would almost automatically be less favorable than a
fees, and the administrative judge finds for complainant anddecision reinstating the complainant, and thus the attorney’s
awards $6000 in damages, complainant will not receive anyfees and costs limiting provisions of the offer of resolution
attorney'’s fees or costs incurred after thirty days from receipt ofwould not apply.
the offer. If, however, the offer of resolution is for $10,000
total, and the administrative judge finds for complainant and A final advantage of an offer of resolution is that, unlike an
again awards $6000 in damages, the situation may be differentoffer under Rule 68 of the Federal Rules of Civil Procedure, an
If complainant can demonstrate he accrued costs and attornegffer of resolution does not require the agency to have a judg-
fees of over $4000 by thirty days after receipt of the offer, thanment taken against it. Therefore, the case can be settled without
the full relief granted by the administrative judge will be more the agency admitting liability.

85. 29 C.F.R. §1614.109(c)(1)(2). As the largest advantage of the offer of resolution is the potential to limit agemeéry'mbst cases the offer will be used only
when the complainant has legal representation. However, an offer of resolution can be proposed to a pro se complaireshnarisgative judge is appointed
and up to thirty days prior to the hearing. § 1614.109(c)(2).

86. Id. § 1614.109(c)(3). This is actually one of the most troublesome aspects of the offer of resolution from an agency petspimtiRele 68 of the Federal
Rules of Civil Procedure, the accrual of attorney’s fees immediately ceases upon the making of the offer. Under the EEGfC&soffition rule, however, the
agency’s liability for future fees continues to accrue for thirty days after the offer. In essence, a labor counselor svho offéteof resolution without any limit
on fees is writing a blank check to a complainant’s attorney for the next thirty days.

87. 1d. § 1614.109(c)(3) (1999). The EEOC is not clear concerning the “interest of justice exception” to the offer of resolert@is. ibrsuch provision in Federal
Rule of Civil Procedure 68. The EEOC has indicated that “[w]e do not envision many circumstances in which the interestpsbjsion will apply.” Federal
Sector Equal Employment Opportunity, 64 Fed. Reg. 37648 (1999). The only example provided by the EEOC involves a corhplagtanted an offer of res-
olution, “but was informed by a responsible agency official that the agency would not comply in gooddaith.”

88. 29 C.F.R. § 1614.109(c)(3).

89. This provides the Army the greatest protection under the offer of resolution, however, labor counselors should lz Ewessethce such a conjunctive is
granting plaintiff's counsel a blank check for the next thirty days to run up the bill.
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Offers of judgment are regularly used very early in the judi- the same advantages in the administrative process and
cial process, to possibly limit attorney’s fees and costs and tobeyond®® Major Martin.
force plaintiff’s counsel into realistic settlement negotiations.
If properly used, the new offer of resolution provision can have

90. While obviously no precedent exists in this new area, there is a clear argument that an offer of resolution mathalsgeney protection from future fees in
court, as well as in the administrative process, if the ultimate relief received by the employee at trial does not exfezeditharoextra measure of caution, when
the installation learns that the recipient of an offer of resolution has filed suit in federal court, the labor counsdlonstesiiately coordinate with the Litigation
Division to decide whether to file an offer of judgment that mirrors the prior offer of resolution.
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Sample Offer of Resolutiont

JOHN SMITH
Complainant,

V. Case No. XXXXX
LOUIS CALDERA

Secretary of the Army,

Defendant.

OFFER OF RESOLUTION

To:Complainant’s Attorney, Esq.
Address

Pursuant to 29 C.F.R. § 1614.109(c) (1999), defendant hereby makes an Offer of Resolution. Defendant offers the amount of fi
thousand dollars ($5000) [aritl]to include}® reasonable costs and attorney’s fees accrued by thirty days from receipt of this Offer

of Resolution. The defendant makes this Offer of Resolution with no admission of liability.

Pursuant to 29 C.F.R. § 1614.109(c) (1999), should complainant fail to accept this Offer of Resolution, and the relief awarde

during the administrative process is not more favorable than the offer, then, except where the interest of justice waeldadt be
the complainant shall not receive payment from the defendant of attorney’s fees or costs accrued after the expiratidg déghe th
acceptance period.

DATED this ___ day of December 1999.

Signature Block

91. This sample is modeled after language used by Litigation Division in offers of judgment. Labor counselors shouldtbhat daeaEeEOC has stated it will
include model language in a future version oM@nagement DirectiveSeeFederal Sector Equal Employment Opportunity, 64 Fed. Reg. 37644, 37648 (1999).

92. The choice of “and” in this case would obviously signify that the amount the agency is offering is larger than $5@@0vidés the Army the greatest protection
under the offer of resolution, however, labor counselors should be aware that in essence such a conjunctive is graffisncpplasetia blank check for the next
thirty days to run up the bill.

93. While the choice of “to include” avoids the blank check problem discussed above, this would not afford the Army astection from future attorney’s fees
under the offer of resolution provisions. Quite simply, an attorney might be able to show years later that he had iscandddsts that when combined with the
other relief ultimately received by the employee exceeded the offer. The labor counselor must consider the tactical {inerpéfee of resolution in the particular
circumstances of the individual case to decide which option is preferred.
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Guard and Reserve Affairs Iltems

Guard and Reserve Affairs Division
Office of The Judge Advocate General, U.S. Army

GRA On-Line! instructors from Fort Jackson will also be available during the
on-sites. Most on-site locations supplement these offerings
You may contact any member of the GRA team on the Inter-with excellent local instructors or other individuals from within
net at the addresses below. the Department of the Army.

Additional information concerning attending instructors,

Colongilrlgtrngromey, """""""""" Thomas. Tromey@hqda.army.mil GRA representatives, general officers, and updates to the
schedule will be provided as soon as it becomes available.
Dr. Mark Foley,......cccccccovviiiviiiiiiiincee Mark.Foley@hqda.army.mil
Personnel Actions If you have any questions about this year’s continuing legal

education program, please contact the local action officer listed
below or call Colonel Tromey, Guard and Reserve Affairs Divi-
sion, Office of The Judge Advocate General, (804) 972-6381 or
(800) 552-3978, ext. 381. You may also contact Colonel
Tromey on the Internet at Thomas.Tromey@hqgda.army.mil.
Colonel Tromey.

The following is the current schedule of The Judge Advo-
cate General's Reserve Component (on-site) Continuing Legal
Education ProgramArmy Regulation 27-1, Judge Advocate

Legal Servicesparagraph 10-10a, requires all United States  g¢active 14 June 1999, the Judge Advocate Recruiting

Army Reserve (USAR) judge advocates assigned to Judg&ygfice (JARO) began processing all applications for USAR and

Advocate General Service Organization units or other tro0p ARNG appointments as commissioned and warrant officers in
program units to attend on-site training within their geographic o jaGC. Inquiries and requests for applications, previously
area each year. All other USAR and Army National Guard p5ndled by GRA, will be directed to JARO.

judge advocates are encouraged to attend on-site training.
Additionally, active duty judge advocates, judge advocates of

The Judge Advocate General’'s Reserve
Component (On-Site) Continuing
Legal Education Program

USAR/ARNG Applications for JAGC Appointment

Judge Advocate Recruiting Office

other services, retired judge advocates, and federal civilian 901 North Stuart Street. Suite 700
attorneys are cordially invited to attend any on-site training ses- Arlington, Virginia 222’03-837
sion. ’

(800) 336-3315

1999-2000 Academic Year On-Site CLE Training Applicants should also be directed to the JAGC recruiting

web site at <www.jagcnet.army.mil/recruit.asf

On-site instruction provides updates in various topics of
concern to military practitioners as well as an excellent oppor-
tunity to obtain CLE credit. In addition to receiving instruction
provided by two professors from The Judge Advocate Gen-
eral’'s School, United States Army, participants will have the
opportunity to obtain career information from the Guard and
Reserve Affairs Division, Forces Command, and the United
States Army Reserve Command. Legal automation instruction
provided by personnel from the Legal Automation Army-Wide
System Office and enlisted training provided by qualified

At this web site they can obtain a description of the JAGC
and the application process. Individuals can also request an
application through the web site. A future option will allow
individuals to download application forms.

DECEMBER 1999 THE ARMY LAWYER « DA-PAM 27-50-325 62



Reserve AGR JAG (USAR) Professor Position Vacancy Board Announced

The Judge Advocate General and the Commandant, The Judge Advocate General's School, U.S. Army, announce that there
vacancy for the Reserve Professor position (USAR-AGR) at The U.S. Army Judge Advocate General's School, starting the Summ
of 2000. This is a four-year USAR tour. Candidates for this position will submit a packet for consideration by an OTJA&design
selection board. Packets for consideration are due NLT 3 January 2000.

The Reserve Professor serves as the school subject matter expert to the Commandant, the Academic Director, and the faculty
Reserve (USAR) issues. The Reserve Professor currently teaches classes on Reserve Component Military Personnel Law, the |
formed Services Employment and Reemployment Rights Act (USERRA), the Soldiers' and Sailors' Civil Relief Act (SSCRA), Mobi-
lization Law, Standards of Conduct for Reserve Component Commanders and Judge Advocate Officers, Administrative Remedit
(Article 138 and related remedies), Administrative Investigations, and Reserve Component Legal Issues (Graduate Course Semin:
The Reserve Professor researches and writes educational material on Reserve Component subjects for worldwide distréution via
JAGCNET,The Army Lawyerand theMilitary Law Review The Reserve Professor manages the Reserve Component Judge Advo-
cate Officer Advanced Course and serves as a mentor to Reserve Component students attending the Graduate Course, the res
Officer Basic Course, and short courses.

Interested candidates need to meet the following requirements:

a. Rank of lieutenant colonel, or major with a date of rank of 1994 or earlier.
b. Must be educationally qualified for promotion to lieutenant colonel (completed 50% of CGSOC).
¢. Must be a current USAR AGR judge advocate officer.

Candidate Packet must include the following tabs:

a. Memorandum of Intent indicating why you wish to be considered for the position. Note any teaching experience, lega
writing published, and highlight your Reserve experience (e. g., deployments, TPU, IMA, and/or AGR service).

b. Military Biography (typed) [ORB will not be substituted].
c. Last five OERs (profiled only).
d. Current Military Photograph, dated and signed with height/weight data on back.
e. Writing Sample (less than 10 pages) optional.
Send all packets to:
Commandant, The Judge Advocate General's School, U.S. Army
ATTN: JAGS-AD (COL Merck)
600 Massie Road
Charlottesville, VA 22903-1781

Packets are due no later than 3 January 2000.
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THE JUDGE ADVOCATE GENERAL'S SCHOOL RESERVE COMPONENT
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE
1999-2000 ACADEMIC YEAR

8-9 Jan 2000

7-9 Jan

29-30 Jan

5-6 Feb

19-20 Feb

26-27 Feb

4-5 Mar

11-12 Mar

CITY, HOST UNIT,
AND TRAINING

SITE

Long Beach, CA
78th MSO

New Orleans, LA
2d LSO

Seattle, WA
6th MSO/70th RSC

Columbus, OH
9th MSO

Salt Lake City, UT
87th MSO/UTARNG

Indianapolis, IN
INARNG

Washington, DC
10th MSO

San Francisco, CA
75th LSO
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AC GO/RC GO
SUBJECT/INSTRUCTOR/GRA REP*

AC GO MG Altenburg
RC GO BG O’Meara

GRA Rep TBD

AC GO MG Huffman
RC GO COL (P) Walker

GRA Rep TBD

AC GO MG Altenburg
RC GO COL (P) Walker

GRA Rep TBD

AC GO BG Barnes

RC GO COL (P) Walker
Contract Law

Int’l Law

GRA Rep TBD

AC GO BG Marchand
RC GO COL (P) Walker

GRA Rep TBD

AC GO BG Barnes
RC GO COL (P) Walker

Criminal Law
Int'l & Op Law
GRA Rep TBD

AC GO BG Barnes
RC GO BG DePue
Criminal Law

Int'l & Ops Law
GRA Rep TBD

AG CO BG Romig
RC GO BG O’'Meara

GRA Rep TBD

Administrative & Civil Law
(4 hrs): Separation Boards

Criminal Law (2 hrs):
Urinalysis Testing

International & Operational
Law (4 hrs): Law of War

Criminal Law (2 hrs)

Criminal Law

International & Operational
Law

Contract Law

Administrative Law

Criminal Law:
Fraternization

Administrative & Civil Law

CLAMO: Legal Issues in
JRTC Training

Criminal Law

Professional Responsibility
tape to be shown.

Criminal Law

Administrative & Civil Law

Contract Law

Administrative & Civil Law:
POR—How to get ready to
deploy

ACTION OFFICER

POC: MAJ Jacqueline Jackson
(619) 594-2012
corlett@rohan.sdsu.edu

Host: COL Dan Allemeier
(310) 317-5851

POC: LTC William Baker
(405) 377-8644

Host: COL Kenneth Densmore
(580) 442-5846

POC: LTC Scotty Sells
(360) 336-9462
scottys@co.skagit.wa.us
Host: COL Matt Vadnal
(206) 553-0940

POC: LTC Mark Landers
(937) 255-3203, ext. 215

POC: MAJ Jay Woodall
(801) 531-0435

Host: COL Christiansen
((801) 366-7861

POC: LTC George Thompson
(317) 247-3491/3449

Host: COL George Hopkins
(765) 457-4349

MAJ Gerry P. Kohns
kohnsg@hg.navfac.nav.mil

Host: COL Jan Horbaly
(202) 633-9615

POC MAJ Douglas Gneiser
(415) 673-2347

Host: COL Charles O'Connor
(415) 436-7180
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18-19 Mar

25-16 Mar

1-2 Apr

16-20 Apr

21-23 Apr
29-30 Apr

6-7 May

12-14 May

Chicago, IL
91st LSO

Charleston, SC
12th LSO

Orlando, FL
FLARNG

Spring Workshop
GRA

Easter Weekend

Newport, RI
94th RSC

Gulf Shores, AL
81st RSC/ALARNG

Omaha, NE
89th RSC

AC GO BG Marchand
RC GO BG DePue

AC GO MG Altenburg
RC GO BG DePue
Int'l & Operational Law
Criminal Law

GRA Rep TBD

AC GO BG Romig

RC GO BG O’'Meara
Criminal Law

Int'l & Operational Law
GRA Rep TBD

AC GO MG Huffman
RC GO BG O’'Meara

GRA Rep TBD

AC GO BG Barnes
RC GO BG DePue

GRA Rep TBD

AC GO BG Romig
RC GO COL (P) Walker

Contract Law

International & Operational
Law

International & Operational
Law

Criminal Law:
Fraternization

Administrative & Civil Law

Contract Law

International & Operational
Law: ROE

Criminal Law: New Devel-
opments requested. (Buta
possible substitution by
CLAMO was discussed with
a focus on Domestic Opera-
tions)

Criminal Law

Administrative & Civil Law

Contract Law

Administrative & Civil Law

*Topics and attendees listed are subject to change without notice.

Please notify Colonel Tromey if any changes are required, tele-

phone (804) 972-6381.
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POC: MAJ Tom Gauza
(312) 443-1600

Host: COL Johnny Thomas
(210) 226-5888

COL Robert P. Johnston
(704) 347-7800

Host: COL Dave Brunjes
(912) 267-2441

Ms. Cathy Tringali
(904) 823-0132

Host: COL Henry Swann
(904) 823-0132

POC: MAJ Jerry Hunter
(978) 796-2140
1-800-554-7813

Host: COL Bernard Pfeiffer
(706) 545-3285

POC: LTC Jim Rupper
(316) 681-1759, ext. 1397

Host: COL Mark Ellis
(402) 231-8744



CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE) 3
courses at The Judge Advocate General’'s School, United States
Army (TJAGSA), is restricted to students who have confirmed
reservations. Reservations for TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have a confirmed reservation in ATRRS, you do not
have a reservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

When requesting a reservation, you should know the follow-
ing:

TJAGSA School Code—181
Course Name—133d Contract Attorneys Course 5F-F10

Course Number—133d Contract Attorney’s Course 5F-F10

13-17 December

anuary 2000

4-7 January

9-21 January

Note: See paragraph 5 below for adjusted JAOAC suspense

3rd Tax Law for Attorneys Course
(5F-F28).2000

2000 USAREUR Tax CLE (5F-F28E).

2000 JAOAC (Phase Il) (5F-F55).

dates. The course was scheduled originally for 10-21

January 2000.

10-14 January

10-14 January
10-28 January
10 January-
29 February
18-21 January

26-28 January

28 January-
Class Number—133d Contract Attorney’s Course 5F-F10 7 April v
To verify a confirmed reservation, ask your training office to 31 January-
provide a screen print of the ATRRS R1 screen, showing by- 4 February
name reservations.
February 2000

The Judge Advocate General's School is an approved spon-
sor of CLE courses in all states that require mandatory continu-
ing legal education. These states include: AL, AR, AZ, CA,
CO, CT, DE, FL, GA, ID, IN, IA, KS, KY, LA, MN, MS, MO,

MT, NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT,
VT, VA, WA, WV, WI, and WY.

2. TJAGSA CLE Course Schedule
1999

December 1999

7-11 February

7-11 February
14-18 February
28 February-

10 March

28 February-

6-10 December 1999 USAREUR Criminal Law 10 March
Advocacy CLE (5F-F35E).
March 2000
6-10 December 1999 Government Contract Law
13-17 March

Symposium (5F-F11).
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2000 USAREUR Contract and
Fiscal Law CLE (5F-F15E).

2000 PACOM Tax CLE (5F-F28P).

151st Officer Basic Course
(Phase I, Fort Lee) (5-27-C20).

1st Court Reporter Course
(512-71DC5).

2000 Hawaii Tax Course (5F-F28H).

6th RC General Officers Legal
Orientation Course (5F-F3).

151 st Officer Basic Course (Phase I,
TJAGSA) (5-27-C20).

158th Senior Officers Legal
Orientation Course (5F-F1).

73rd Law of War Workshop (5F-F42).

2000 Maxwell AFB Fiscal Law
Course (5F-F13A).

24th Administrative Law for Military
Installations Course (5F-F24).

33rd Operational Law Seminar
(5F-F47).

144th Contract Attorneys Course
(5F-F10).

46th Legal Assistance Course (5F-F23).
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20-24 March

20-31 March

27-31 March

April 2000

10-14 April

10-14 April

12-14 April

17-20 April

May 2000
1-5 May
1-19 May
8-12 May

31 May-
2 June

June 2000

5-9 June

5-9 June

5-14 June

5-16 June

12-16 June

19-23 June

19-23 June
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3rd Contract Litigation Course
(5F-F102).

13th Criminal Law Advocacy
Course (5F-F34).

159th Senior Officers Legal
Orientation Course (5F-F1).

2nd Basics for Ethics Counselors
Workshop (5F-F202).

11th Law for Legal NCOs Course
(512-71D/20/30).

2nd Advanced Ethics Counselors
Workshop (5F-F203).

2000 Reserve Component Judge
Advocate Workshop (5F-F56).

56th Fiscal Law Course (5F-F12).
43rd Military Judge Course (5F-F33).
57th Fiscal Law Course (5F-F12).

4th Procurement Fraud Course
(5F-F101).

3rd National Security Crime &
Intelligence Law Workshop
(5F-F401).

160th Senior Officers Legal
Orientation Course (5F-F1).

7th JA Warrant Officer Basic
Course (7A-550A0).

5th RC Warrant Officer Basic Course
(Phase 1) (7A-550A0-RC).

30th Staff Judge Advocate Course
(5F-F52).

4th Chief Legal NCO Course
(512-71D-CLNCO)

11th Senior Legal NCO Management
Course (512-71D/40/50).

19-30 June 5th RC Warrant Officer Basic
Course (Phase 1) (7A-550A0-RC).

26-28 June Career Services Directors Conference.

26 June- 152d Basic Course (Phase I,

14 July Fort Lee) (5-27-C20).
July 2000

5-7 July Professional Recruiting Training
Seminar.

10-11 July 31st Methods of Instruction Course
(Phase I) (5F-F70).

10-14 July- 11th Legal Administrators Course
(7A-550A1).

10-14 July 74th Law of War Workshop (5F-F42).

14 July- 152d Basic Course (Phase I,

22 September TJAGSA) (5-27-C20).

17 July-
1 September

2d Court Reporter Course
(512-71DC5).

31 July- 145th Contract Attorneys Course
11 August (5F-F10).
August 2000
7-11 August 18th Federal Litigation Course

(5F-F29).

14 -18 August 161st Senior Officers Legal

Orientation Course (5F-F1).

14 August-
24 May 2001

49th Graduate Course (5-27-C22).

21-25 August 6th Military Justice Managers Course

(5F-F31).

21 August-
1 September

34th Operational Law Seminar
(5F-F47).

September 2000

6-8 September 2000 USAREUR Legal Assistance

CLE (5F-F23E).

11-15 September 2000 USAREUR Administrative
Law CLE (5F-F24E).

11-22 September 14th Criminal Law Advocacy Course
(5F-F34).

DECEMBER 1999 THE ARMY LAWYER « DA PAM 27-50-325



25 September-
13 October

27-28 September

October 2000

2 October-
21 November

9-16 October
23-27 October
13 October-

22 December

30 October-
3 November

30 October-
3 November

November 2000

13-17 November
13-17 November
27 November-

1 December

27 November-
1 December

December 2000

4-8 December

4-8 December

11-15 December

January 2001

2-5 January

153d Officer Basic Course (Phase I,
Fort Lee) (5-27-C20).

31st Methods of Instruction
(Phase II) (5F-F70).

3d Court Reporter Course
(512-71DC5).

2000 JAG Annual CLE Workshop
(5F-JAG).

47th Legal Assistance Course
(5F-F23).

153d Officer Basic Course (Phase II,
(TIAGSA) (5-27-C20).

58th Fiscal Law Course
(5F-F12).

162d Senior Officers Legal
Orientation Course (5F-F1).

24th Criminal Law New
Developments Course (5F-F35).

54th Federal Labor Relations Course
(5F-F22).

163d Senior Officers Legal
Orientation Course (5F-F1).

2000 USAREUR Operational Law
CLE (5F-F47E).

2000 Government Contract Law
Symposium (5F-F11).

2000 USAREUR Criminal Law
Advocacy CLE (5F-F35E).

4th Tax Law for Attorneys Course
(5F-F28).

2001

2001 USAREUR Tax CLE
(5F-F28E).

7-19 January
8-12 January

8-12 January
8-26 January
8 January-

27 February
16-19 January
24-26 January
26 January-

6 April

29 January-
2 February

February 2001

5-9 February

5-9 February

12-16 February

26 February-

9 March

26 February-
9 March

March 2001

12-16 March

19-30 March

26-30 March

26-30 March

2001 JAOAC (Phase II) (5F-F55).
2001 PACOM Tax CLE (5F-F28P).

2001 USAREUR Contract & Fiscal
Law CLE (5F-F15E).

154th Officer Basic Course (Phase |,
Fort Lee) (5-27-C20).

4th Court Reporter Course
(512-71DC5).

2001 Hawaii Tax Course (5F-F28H).

7th RC General Officers Legal
Orientation Course (5F-F3).

154th Basic Course (Phase II,
TJAGSA) (5-27-C20).

164th Senior Officers Legal
Orientation Course
(5F-F1).

75th Law of War Workshop
(5F-F42).

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

25th Admin Law for Military
Installations Course (5F-F24).

35th Operational Law Seminar
(5F-F47).

146th Contract Attorneys Course
(5F-F10).

48th Legal Assistance Course
(5F-F23).

15th Criminal Law Advocacy Course
(5F-F34).

3d Advanced Contract Law Course
(5F-F103).

165th Senior Officers Legal
Orientation Course (5F-F1).
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April 2001

16-20 April

16-20 April

18-20 April

23-26 April

29 April-

4 May

30 April-
18 May

May 2001
7-11 May
June 2001

4-8 June

4-8 June

4 June - 13 July

4-15 June

11-15 June

18-22 June

18-22 June

18-29 June

25-27 June

July 2001

2-4 July
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3d Basics for Ethics Counselors
Workshop (5F-F202).

12th Law for Legal NCOs Course
(512-71D/20/30).

3d Advanced Ethics Counselors
Workshop (5F-F203).

2001 Reserve Component Judge
Advocate Workshop (5F-F56).

59th Fiscal Law Course
(5F-F12).

44th Military Judge Course
(5F-F33).

60th Fiscal Law Course (5F-F12).

4th National Security Crime
& Intelligence Law Workshop
(5F-F401).

166th Senior Officers Legal
Orientation Course (5F-F1).

8th JA Warrant Officer Basic Course
(7A-550A0).

6th RC Warrant Officer Basic Course
(Phase 1) (7A-550A0-RC).

31st Staff Judge Advocate Course
(5F-F52).

5th Chief Legal NCO Course
(512-71D-CLNCO).

12th Senior Legal NCO Management
Course (512-71D/40/50).

6th RC Warrant Officer Basic Course
(Phase Il) (7A-550A0-RC).

Career Services Directors
Conference.

Professional Recruiting Training
Seminar.

2-20 July

8-13 July

9-10 July

16-20 July

20 July-
28 September

155th Officer Basic Course (Phase I,
Fort Lee) (5-27-C20).

12th Legal Administrators Course
(7A-550A1).

32d Methods of Instruction Course
(Phase II) (5F-F70).

76th Law of War Workshop (5F-F42).

155th Officer Basic Course (Phase II,
TJAGSA) (5-27-C20).

3. Civilian-Sponsored CLE Courses

2 December
ICLE

2 December
ICLE

Environmental Law
Marriott Gwinnett Place Hotel
Atlanta, Georgia

Professionalism and Ethics:
Judges and Lawyers
Marriott Gwinnett Place Hotel
Atlanta, Georgia

4. Mandatory Continuing Legal Education Jurisdiction
and Reporting Dates

Jurisdiction
Alabama**
Arizona
Arkansas
California*

Colorado

Delaware

Florida**

Georgia
Idaho
Indiana
lowa

Kansas

Reporting Month

31 December annually
15 September annually
30 June annually

1 February annually

Anytime within three-year
period

31 July biennially

Assigned month
triennially

31 January annually
Admission date triennially
31 December annually

1 March annually

30 days after program
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Kentucky
Louisiana**
Michigan
Minnesota
Mississippi**
Missouri

Montana

Nevada

New Hampshire**
New Mexico

New York*

North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon

Pennsylvania**

Rhode Island
South Carolina**
Tennessee*

Texas

Utah

30 June annually
31 January annually

31 March annually

30 August
1 August annually

31 July annually

1 March annually

1 March annually

1 July annually

prior to 1 April annually
Every two years within
thirty days after the
attorney’s birthday

28 February annually
30 June annually
31 January biennially

15 February annually
Anniversary of date of
birth—new admittees and
reinstated members report
after an initial one-year
period; thereafter
triennially

Group 1: 30 April
Group 2: 31 August
Group 3: 31 December

30 June annually

15 January annually

1 March annually
Minimum credits must be
completed by last day of

birth month each year

End of two-year

compliance period

Vermont 15 July annually
Virginia 30 June annually
Washington 31 January triennially
West Virginia 30 June biennially
Wisconsin* 1 February biennially
Wyoming 30 January annually

* Military Exempt
** Military Must Declare Exemption

For addresses and detailed information, see the February
1998 issue oThe Army Lawyer

5. Phase | (Correspondence Phase), RC-JAOAC Deadline

The suspense for first submission of all RC-JAOAC Phase |
(Correspondence Phase) materials Mia§ 2400, 1 November
1999 for those judge advocates who desired to attend Phase I
(Resident Phase) at The Judge Advocate General’'s School
(TJAGSA) on 9-21 January 2000 (hereafter “2000 JAOAC").
This requirement included submission of all JA 151, Funda-
mentals of Military Writing, exercises.

Any judge advocate who is required to retake any subcourse
examinations or “re-do” any writing exercises must submit the
examination or writing exercise to the Non-Resident Instruc-
tion Branch, TJAGSA, for grading with a postmark or elec-
tronic transmission date-time-groddb. T 2400, 30 November
1999 Examinations and writing exercises will be expedi-
tiously returned to students to allow them to meet this suspense.

Judge advocates who fail to complete Phase | correspon-
dence courses and writing exercises by these suspenses will not
be allowed to attend the 2000 JAOAC. To provide clarity, all
judge advocates who are authorized to attend the 2000 JAOAC
will receive written notification. Conversely, judge advocates
who fail to complete Phase | correspondence courses and writ-
ing exercises by the established suspenses will receive written
notification of their ineligibility to attend the 2000 JAOAC.

If you have any further questions, contact LTC Paul Conrad,
JAOAC Course Manager, (800) 552-3978, extension 357, or e-
mail <Paul.Conrad@hgda.army.milLTC Goetzke.
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Current Materials of Interest

1. The 50th Anniversary of the Uniform Code of Military tor, Military Law Review The Judge Advocate General's
Justice. School, U.S. Army, 600 Massie Road, Charlottesville, Virginia
22903; (804) 972-6395; Mary.Bradley2@hqda.army.mil.
Call for Papers

Deadline for Submissions is March 1, 2000 2. TJAGSA Materials Available through the Defense
Technical Information Center (DTIC)
The journalsMilitary Law ReviewandThe Army Lawyer
seek submissions for a special issue and commemorative series For a complete listing of the TJAGSA Materials Available
on The 50th Anniversary of the Uniform Code of Military through the DTIC, see the September 1999 isstdefArmy
Justice We are interested in papers based on empirical researchawyet
as well as commentary on the history and current status of the
Uniform Code of Military Justice (UCM).
3. Regulations and Pamphlets
Of particular interest are papers about notable courts-mar-
tial, influential judge advocates, and comparisons of the mili-  For detailed information, see the September 1999 issue of
tary and civilian justice system. The UCMJ was ahead of its The Army Lawyer.
time in some respects (Art. 31 rights warnings, providence
inquiry, appointment of appellate defense counsel, etc.). Is the
UCMJ still in the innovative lead? How has the Supreme Court4. The Legal Automation Army-Wide System Bulletin
addressed UCMJ issues? Board Service

Papers about the UCMJ and tanual for Courts-Matrtial For detailed information, see the September 1999 issue of
(MCM) during different eras in American history are also of The Army Lawyer
interest. Specifically, articles dealing with the drafting and
enacting of the UCMJ anblCM 1945-1951, employment of
the UCMJ andMCM during the Korean War, the Vietnam War, 5. TJAGSA Publications Available Through the LAAWS
the Cold War, Desert Storm, and during deployments in theBBS
1990s (Haiti, Grenada, Bosnia, etc.).
For detailed information, see the September 1999 issue of
Papers that critically review the roles of the various players The Army Lawyer
in the military justice system are also invited. Does the com-
mander have too much authority over the court-martial
process? What should be the role of the staff judge6. Article
advocate? Is the trial defense service sufficiently independent,
or should civilian attorneys serve as trial defense The following information may be useful to judge advo-
counsel? How should military judges be selected? Shouldcates:
military judges have a fixed term of office? Should the role of
the Court of Appeals for the Armed Forces be expanded? Daniel PickardWhen Does Crime Become a Threat to Inter-
national Peace and Security22 Fa. J. NT'L L. 1 (Spring
Historical and critical reviews of courts-martial procedure 1998).
are also invited. Do the pretrial and investigatory procedures
offer sufficient constitutional protections for service
members? Should service members be entitled to grand jury7. TJAGSA Legal Technology Management Office
investigations, or is the Article 32b process sufficient? Should (LTMO)
court members (jurors) be selected by the convening authority, The Judge Advocate General’'s School, United States Army,
or is it time for random selection? Historically, how has com- continues to improve capabilities for faculty and staff. We have
mand influence affected the credibility of courts-martial? Does installed new projectors in the primary classrooms and Pentium
the Fourth Amendment (search and seizure) apply to servicdPCs in the computer learning center. We have also completed
members in the barracks? Is the providence inquiry/guilty pleathe transition to Win95 and Lotus Notes. We have migrated to
process sufficient, or over-kill? Are the military capital pro- Microsoft Office 97 throughout the school.
ceedings constitutional?
The TJAGSA faculty and staff are available through the
Deadline for submissions is March 1, 2000. Please sendMILNET and the Internet. Addresses for TJAGSA personnel
proposal, papers, or inquires to: Captain Mary J. Bradley, Edi-
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are available by e-mail at jagsch@hqda.army.mil or by calling point of contact for redistribution of materials purchased by

the LTMO. ALLS which are contained in law libraries on those installa-
tions. The Army Lawyewill continue to publish lists of law

Personnel desiring to call TJAGSA can dial via DSN 934- library materials made available as a result of base closures.

7115 or provided the telephone call is for official business only,

use our toll free number, 800-552-3978; the receptionist will  Law librarians having resources purchased by ALLS which

connect you with the appropriate department or directorate.are available for redistribution should contact Ms. Nelda Lull,

For additional information, please contact our Information JAGS-DDS, The Judge Advocate General’s School, United

Management Office at extension 378. Mr. Al Costa. States Army, 600 Massie Road, Charlottesville, Virginia
22903-1781. Telephone numbers are DSN: 934-7115, ext. 394,
commercial: (804) 972-6394, or facsimile: (804) 972-6386.

8. The Army Law Library Service

With the closure and realignment of many Army installa-
tions, the Army Law Library Service (ALLS) has become the
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