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Essential Estate Planning: Tools and Methodologies
For the Military Practitioner

Major Joseph E. Cole
Chief Circuit Trial Counsel
United States Air Force Judiciary Eastern Circuit
Bolling Air Force Base, District of Columbia

Introduction ular emphasis being placed on the unique issues confronting
military members in estate planning.
The issue of personal estate planning is critical for United
States military members. Due to the nature of the profession
and the mobility requirements that are the trademark of duty in Government Survivor Benefits
the modern military, service in the military is dangerous.
Although no one looks forward to the prospect of considering  There are certain survivor benefits that an individual enjoys
their own demise, without a prepared, well thought out, andsolely as a result of their service on active duty. Despite the
executed estate plan one is unable to take advantage of the leggéneral requirement of service on active duty as a trigger for the
mechanisms that allow the estate owner the greatest flexibilityestablishment of the benefits, there are differing criteria for
to manage his assets. The purpose of this article is to presententitlement for survivors under different programs. The basic
broad overview of those mechanisms and other issues involvedjovernment survivor benefits include Dependency and Indem-
in estate planning. nity Compensation (DIC), Survivors’ and Dependents’ Educa-
tional Assistance, Survivor Benefit Plan (SBP), and Social
One way to think of an estate plan is as a process wherebyecurity Administration survivor benefits. When determining
an individual takes measures and makes decisions compatiblgovernment benefits, there are two questions that must be
with the use, preservation, and distribution of his wealth. Thisanswered: who is eligible to receive the benefits, and what are
planning process also involves many different factors that arethe specific benefits to which the recipient is entitled?
not associated with the financial nature of the estate plan; for
instance, the personal desires of the estate owner may be The first government program to be addressed is the cover-
entirely inconsistent with the best method for preserving or dis-age provided under DIE. Administered by the Veterans
tributing wealth. This article will raise awareness of estate Administration (VA), DIC is unequivocally a beneficial pro-
planning matters for members of the military through a con- gram for the survivors of a deceased military member. While
scious effort to address the practical considerations of anyonghere are some limitations on the benefits, there is the potential
concerned with the best use of assets during life and a managedr the surviving spouse of a military member to receive no-
disposition of those assets on death. cost, tax-free, life-long financial benefits under DIC.

The first step for military members in developing the finan-  The threshold requirement in a DIC eligibility inquiry
cial aspect of an estate plan is to understand the items that afecuses on whether the death of the service member occurred
already part of the estate of the individual as a result of the benwhile on active duty, and concurrently, and even more impor-
efits due by virtue of that individual’s citizenship and service in tantly, whether or not the death occurred in the line of duty. The
the armed forces. After that, the focus of estate planning shiftdfirst step in determining eligibility is to ascertain if the service
to that portion of an estate that makes up the majority of anmember was on “active military, naval, or air service” at the
estate for most service members—life insurance. The key tdime of deatli. As this definition includes active duty, an under-
accumulating assets within an estate also hinges on an individstanding of how the statute defines active duty is also impor-
ual’'s ability to invest and build an estate. Once an individual tant. For purposes of DIC coverage, active duty is defined as,
has accumulated some measure of wealth, the issues then mad$till-time duty in the armed forces.”Because the definition is
critical to estate planning are the decisions regarding how togenerally applicable to all members on active duty, those mem-
manage and then distribute the accumulated assets of the estatwers are covered by DIC benefits.

All of these topics will be addressed in this article, with partic-

1. The focus of this article is to generally address some of the more common issues that arise when advising service theratEaf estate planning. It is
not intended to be a comprehensive review of the tools available for estate planning, or a “how to” on estate buildimggor tp&efully, this article will provide
the reader with a baseline on the primary issues affecting military members in this area of the law while providing asefecerteethe statutory foundations for
some of the specific legal and tax topics surrounding government benefits and estate planning devices.

2. 38 U.S.C.A. § 1310 (West 1999).
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The next hurdle is a determination by the VA that the deathdeath is closely connected to a medical condition that arose or
occurred irline of duty The phrase, “line of duty,” has meaning became aggravated during the veteran’s service on active duty.
to most service members and certainly all judge advocates and
Department of Defense (DOD) civilian attorneys. However,  Once an individual qualifies for DIC benefits, it's simple to
the issues that most persons are familiar with in a line of dutydetermine the amount of benefits that will be received. As of 1
investigatiof are different from the issues the VA considers in December 1998, surviving spouses of military members of all
making a line of duty determination for DIC. An injury or dis- ranks receive $861 per month from DITIf the surviving
ease is considered to have occurred in the line of duty when thepouse has children, the spouse will receive additional benefits
member “was, at the time the injury was suffered or diseaseequaling $218 per month for each child under the age of eigh-
contracted, in active military, naval, or air service, whether onteen* That monthly amount is reduced to $185 for any chil-
active duty or authorized leave, unless such injury was thedren between the ages of eighteen to twenty-two attending a
result of the person’s own willful misconduct or abuse of alco- VA-approved educational institutida.
hol or drugs.® This liberal view of the definition seems to sup-
port the notion that willful misconduct generally means  Children are entitled to benefits when there is no surviving
conduct that is crimindl. spousé? Children’s benefits terminate when the child reaches

the age of eighteen, or twenty-three if in an authorized educa-

Also, DIC provides another way for a survivor to be entitled tional institution. Any benefits paid to a child who is or
to benefits under the program even after the service member iBbecomes disabled before either of the above applicable age cut-
no longer serving on active duty; that is, when the death of theoffs will continue to receive the benefitsEven parents of the
member is considered “service-connecteddr the VA to con- deceased may be entitled to benefits if their annual income is
sider a death service-connected, there must be a nexus betwedrw enought?
the death of the service member and that member’s service on
active duty? An example of the service connection is when a  There are many benefits to the actual compensation depen-
military member is injured or contracts a disease while on dents under DIC receive. The most important is that DIC ben-
active duty then subsequently is discharged or retires fromefits come at no cost to the military member or the dependents.
active duty and then dies as a result of the injury or disease. IThis is not like an insurance policy or an annuity; there are no
other words, DIC coverage is only available when the cause ofpremiums to pay and no beneficiaries to name. A military

member’s dependents are entitled to the benefits strictly

3. 38 U.S.C.A. § 101(24) provides:
The term “active military, naval, or air service” includes active duty, any period of active duty for training during whidivttieal concerned

was disabled or died from a disease or injury incurred or aggravated in line of duty, and any period of inactive dutyuriaigindpich the
individual concerned was disabled or died from an injury incurred or aggravated in line of duty.

4. 1d. 8§ 101(21)(A). This article mainly concentrates on the benefits and considerations for active duty members and doass speadirstatus or applicability
for members of the guard or reserve.

5. SeeU.S. DePT oF AIR FORCE, SECRETARY OF THE AIR FORCE INSTR 36-2910, INe oF Duty (Misconpuct) DETERMINATION (15 Aug. 1994); U.S. EF'T oF ArRMY, ReG.
600-8-1, BRRSONNEL-GENERAL, ARMY CASUALTY AND MEMORIAL AFFAIRSAND LINE OF DuTY INVESTIGATIONS (17 Oct. 1986); U.S. BT oF Navy, Rec. 1124, MsconbucT
AND LINE oF DuTy Finpings (14 Sept. 1990).

6. 38 U.S.C.A. §105(a).

7. Seeid§ 105(b).

8. Id. § 1310(a).

9. The term “service-connected” is defined as meaning “that the death resulted from a disability incurred or aggravatetdiryli . . .”Id. § 101 (16).

10. See id§ 1311.

11. 1d. § 1311(h).

12. While all educational institutions are subject to approval by the Secretary of the Veterans Administration, somelisxedn@le38 U.S.C.A. § 104 include:
schools, universities, colleges, seminaries, academies, and technical institutes.

13. Seeid§ 1313.
14. See id§ 1314(a)-(c).

15. “In no case may dependency and indemnity compensation be paid . . . to any parent if the annual income of suctepar@4d@8&ce . .'See id§ 1315(b)(3).
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because of the military service of their sponsor. The DIC com-educatior?® This assistance is generally available after the
pensation is also tax free to the beneficiaries; the benefits arehild reaches the age of eighteen or completes secondary
not taxed as income to the recipietitdn addition, the benefits  schooling, and the benefits can last until the child reaches age
also have a cost of living factor added in that allows for twenty-six??2 For the surviving spouse, the benefits remain
increases in the amounts received. These benefits are also navailable for up to ten years after the service member’s eligibil-
reduced by Social Security or any other government survivorsity or death, whichever is latér. As previously mentioned, to
benefit program; if dependents are eligible to receive DIC, theyremain eligible for veterans’ benefits, the surviving spouse can-
receive the entire amount to which they are entitled without anynot be remarrie@ One of the main benefits of this program is
set-offs!” Finally, DIC benefits received by a surviving spouse its duration; “each eligible person shall be entitled to educa-
can be received for the duration of the life of the spouse. Thetional assistance . . . not in excess of forty-five months.”
benefits to the surviving spouse are terminated by the death of
the spouse and can be terminated upon the remarriage of the Although this review of benefit programs has so far focused
spousé? on the benefits available only to survivors of military members,
there are additional survivor benefits available to all qualified
As previously mentioned, the benefits proceeding from DIC United States’ citizens through the Social Security Administra-
are substantial and in most cases, free from restrictions. Theion. Eligibility for Social Security survivor benefits is deter-
program more than adequately succeeds in it's general purposmined by the “insured status” of the decea®etihe survivors
of ensuring that the surviving dependents are not left destituteof a military member are eligible for Social Security due to the
by the death of the service member. While the survivors are nomilitary status of the deceased. What this means is that even if
set for life, there will be some income to assist them in regain-a military member has not been employed for a long enough
ing the standard of living previously enjoyed. This article will period of time to be either currently or fully insured under
next analyze some of the educational benefits available to theSocial Security, the member will still be treated as if fully
survivors of a deceased service member. insured® The surviving spouse of a veteran is not entitled to
monthly survivor benefits until the spouse has reached the age
Another benefit program administered by VA is Survivors of sixty?® However, the surviving spouse will receive benefits
and Dependents Educational Assistalicender this program, as a custodial parent for any child of the fully or currently
the spouse and surviving children of a service member are entiinsured individual who is under the age of sixt&eithe chil-
tled to receive benefits toward expenses while pursuing a postdren of the deceased are entitled to benefits until age eighteen
secondary educaticfi. Benefit amounts differ based on the or nineteen if still in high schod!.
full- or part-time status of the student and the type of training or

16. Id. § 5301.

17. While other benefit programs do not reduce DIC, some of those same programs are reduced when the recipient imgl&CecEm example, Survivor
Benefit Plan benefits are reduced to the extent that the surviving spouse is also receiving DIC Bemdfits).S.C.A. § 1450(c)(1) (West 1999).

18. See38 U.S.C.A. 8 101(3) (defining “surviving spouse”); 38 U.S.C.A. 8 1311 (regarding remarriage of surviving spouse).

19. 38 U.S.C.A. § 3500.

20. See id§ 3531.

21. See id§ 3532 for differing benefit amounts based on the full-time, three-quarter-time, or halftime status of the eligible person.

22. See id§ 3512(a).

23. Id. § 3512 (b)(1)(A-C).

24. 1d. § 104.

25. Id. § 3511(a).

26. A “fully insured individual” is one who has generally paid into Social Security for at least forty quarters duriritethdir‘turrently insured individual” is
someone who has paid in at least six of the last thirteen quarters beforeQimath.U.S.C.A. § 414 (West 1999). “duarteror calendar quartermeans a period

of three calendar months ending March 31, June 30, September 30, or December 31 of any year.” 20 C.F.R. § 404.102 (1999).

27. If at the time of his death a veteran is neither fully or currently insured, and the death occurs while on active skriyice-connected, VA will pay benefits
to the survivors equal to what the veteran would have received from Social Security Administration if fully or currently Bese88 U.S.C.A. §1312.

28. See42 U.S.C.A. § 402(e)(1)(B).

29. 1d. § 402(g).
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Survivor benefits under Social Security are based on thePlan (SBPY/ is also based on the service of the member. The
individual employment history of the deceased. The benefitsSBP, however, is fundamentally different from the other pro-
are determined by the primary insurance amount (PIA) attrib-grams because eligibility for SBP is usually dependent upon
uted to the employee because of his contributions to the sysvoluntary monetary contributions from the service member.
tem3! Without delving too deeply into the mathematics, the With one notable exception, SBP is an annuity program in
PIA is derived from a computation that considers the averagewhich the service member determines the annuity to be
monthly wages of the deceased individi#dalOnce the PIA is  received by his survivors by electing the level of monetary con-
determined, the amount of benefits due to the survivors is caltribution to the plan. Through this election, the member deter-
culated by multiplying the PIA by a factor (these multipliers mines what benefits will be paid to survivors upon his death.
differ and depend upon the number and type of survivors; forAs most military members understand, the SBP decision is one
example, surviving spouse and one child; surviving child only; of the most critical ones that must be made by retiring military
surviving spouse and two or more children). The figure arrived members. Unfortunately, even though aware of the importance,
at from this calculation is the amount of monthly benefits avail- there is often little research done to be adequately informed as
able to survivors? to what the benefits are and how those benefits can best fit into

the retiree’s financial future.

Although the survivor benefits from Social Security are also
substantial, there are several limitations on receipt of benefits. The SBP is a DOD program that provides for the continuing
First, to receive survivor benefits, the survivors must apply to payment of a benefit to specified survivors upon the death of
the Social Security Administration; the benefits do not arise the participating service member. This optional plan is funded
automatically. In addition, benefits will not be paid retroac- by monthly premiums contributed from the retired pay of the
tively; the benefits will begin upon approval of an application, military member and partially subsidized by the governrefent.
regardless of when the application is made in relation to theThe member determines the amount of that benefit and to
death of the service memb¥r.Next, survivor benefits are  whom it is paic®® The member can make a number of elections
capped at the maximum family benefit (MFB), the amount regarding the benefit recipients (for example: spouse only,
which Social Security survivor benefits will not excéed-or spouse and qualifying children, qualifying child only) and the
example, assuming the same PIA, a surviving spouse with twoamount of benefits to be received. Nonetheless, the service
children receives the same benefits as one with six childrenmember cannot act alone in making the SBP decision; if there
because the MFB has reached its limit. Finally, similar to DIC, is a spouse, the spouse must also concur with certain decisions
the benefits to the surviving spouse are generally unavailable t@f the member regarding participation in SBRAside from a
the surviving spouse who decides to rem&rry. one-time opportunity to discontinue participation in the ptan,

and exceptions for when there are changes to eligible beneficia-

The previous benefits discussions have centered on the berries, the decision to participate or not, is irrevocéble.
efits available simply because of the service of the military
member. The final topic for discussion, the Survivor Benefit

30. 1d. § 402(d).
31. Id. § 415.
32. 1d. § 415(b).

33. The Personal Earnings and Benefit Estimate Statement (PEBES) is the document the Social Security Administraticimatesfoues benefits as well as
determine how individuals qualify for benefits. The PEBES can be requested onliigpafwivw.ssa.go¥ or by calling 1-800-772-1213.

34. Any inquiry by an active duty or retired service member regarding these or other government survivor benefits shuuild Aegisualty assistance office of
the respective service.

35. See42 U.S.C.A. § 403(a).

36. Widow and widower benefits are dependent upon the surviving spouse being unrsaeiét§ 402(e)(1)(a). If the surviving spouse remarries after reaching
the age of sixty, the marriage will be deemed to have not occupesslid 8§ 402(e)(3).

37. 10 U.S.C.A. § 1447 (West 1999).

38. For a general idea of the premium costs for SBP, the premium is equal to 6.5% of the base amount selected by tie PeeticiPaber' T oF AIR FORCE,
SECRETARY OF THE AIR FORCE INSTR 36-3006, BrviVOR BENEFIT PLAN (SBP)AND SUPPLEMENTAL SURVIVOR BENEFIT PLAN (SSBP) (1 July 1996).

39. The monthly benefit is determined by the “base amount” selected by the participant. This base amount can be angwee$®300eand the full amount of
the monthly retired payseelO U.S.C.A. § 1447(6). The monthly SBP benefit is 55% of the selected base amount until the surviving spouse reacbe62he age
thereafter, the monthly benefit is equal to 35% of the base am8estid § 1451.

40. 10 U.S.C.A. § 1448(a)(3).
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Eligibility for SBP is determined by the term of the mem- Yet another concern is the insurability of the member. As
ber’s service to the armed forces. In most cases, a membetovered next in this article, commercial insurance policies can
elects to participate in SBP when retirement eligible and imme-also provide protection for survivors. If a member might other-
diately prior to retirement as part of personnel out-processingwise be ineligible for commercial insurance because of a med-
from active duty® However, in addition to this voluntary par- ical condition, they could still participate in SBP because
ticipation in SBP, eligibility also arises once the member eligibility is not determined on a medical basis. Again, using a
becomes retirement eligibté.For example, if a military mem-  comparison to insurance, the factors critical to determining
ber dies while on active duty after the completion of twenty whether SBP is right for an individual is based on a risk assess-
years of active duty service, the surviving spouse (and childrerment dependent upon the personal needs, family needs, and the
if no surviving spouse or if surviving spouse subsequently dies)decision of what amount of risk is appropriate for that particular
receives the full benefits from SBP without paying any costs or participant.
making any contributions to the plan. In that scenario, the sur-
vivor would receive fifty-five percent of the member’s monthly The worst case scenario for SBP purposes involves a partic-
base pay each month for as long as otherwise eligible to receivgant contributing to SBP for many ye&rmaho dies, followed
the benefits from SBF. shortly thereafter by the death of the surviving spouse. At the

death of the surviving spouse, the benefits from SBP terminate;

Before determining whether SBP is an appropriate part ofthey are not passed to successor beneficiaries. In this example,
one’s estate plan, a service member must consider a number ¢dhere would be a tremendous amount of payments into SBP
factors. First, SBP is similar to a bet or gamble (analogous towithout any significant benefits being passed along to the
the considerations in purchasing life insurance)—the participantspouse, and for that matter any other heirs after the spouse’s
is betting that he will die and that his spouse will outlive the death. An alternative method for ensuring that survivors
participant; thus making SBP pay out over the life of the partic- receive benefits upon the death of the retiree is through the pur-
ipant’s survivor. Its easy enough to consult actuarial tables tochase of life insurance.
determine the mortality of the participant and the spouse. If the
participant is decidedly older than his spouse, SBP may have Before making the election under SBP (and the Supplemen-
more value to that participant. tal Survivor Benefit Plan (SSBP) as discussed later), a retiree

should compare the costs of SBP to a life insurance policy that

Another consideration is whether the member has young orcould provide comparable benefits.
disabled children. In general, a child is a dependent child eligi-
ble to receive benefits if unmarried, under eighteen years of Instead of paying premiums to SBP, the member could pur-
age, under twenty but pursuing a full-time course of study or chase life insurance that would pay a lump sum to the spouse or
training, and incapable of self support because of mental orother beneficiaries upon his death. If the goal of the military
physical incapacity. If a disabled child is hamed as a benefi-member is to provide assets available to his estate, as opposed
ciary under SBP, there is the potential that SBP could pay bento a lifetime benefit to a spouse, that result can be achieved
efits to the disabled child as long as the disability continues orthrough the purchase of life insurance. In addition to poten-
until the child marrie€¢ For those with young children who are tially lower premiums than SBP, the retiree could invest the dif-
considering participation, one must again consider a mortalityference between the cost of insurance and the cost of coverage
analysis. What is the likelihood that the service member will from SBP; thus, providing the ability for even greater assets to
die while the child is still entitled to benefits from SBP? In this be passed to the heirs. A thorough comparison of the costs of
case, SBP may become more attractive to the participant. SBP and the price of a commercial life insurance that provides

comparable benefits is paramount to the overall SBP decision.

41. A participant may elect to discontinue participation in the plan within a one-year window after the two-year annfubeséirgtgpayment receivedSee id §
1448a.

42. 1d. 8 1448(a)(4)(A). An exception to the general irrevocability of elections, a recent one-year open enroliment periody(iediaran 1999) has been made
available to eligible retired or former members of the uniformed services who are not participants3e&Bm. L. 105-261, Div. A, Title VI § 642, 112 Stat. 2045
(1998).

43. This article addresses SBP for active duty members. While the Reserve Component SBP is very similar, there atessfpeaégitility and participation.
Seel0 U.S.C.A. § 1448(a)(1)(B).

44. 1d. § 1448(d)(1).
45. 1d. § 1451(c)(1)(A).
46. Seeid. § 1447(11)(a).

47. The Strom Thurmond National Defense Authorization Act for Fiscal Year 1999, Pub. L. No. 105-261, 112 Stat. 1920H{&99&)prévides that effective 1
October 1998, SBP payments are terminated following 30 years of payment and attainment of the age of 70.
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Although this article discussed some of the advantages andvho is serious about planning to leave an estate for his heirs.
disadvantages of SBP, the service member should considefhe next section will address the uses of life insurance as a
some further limiting factors regarding the plan. For instance,means to create an estate, to provide liquidity, and to insure
in addition to termination of benefits upon the death of the against estate taxes.
named beneficiary, SBP benefits also terminate upon the remar-
riage of the survivor, with some exceptidhsif the surviving
spouse is also entitled to DIC, the annuity is decreased by the Estate Accumulation
amount of DIC* Unlike the benefits received from DIC, SBP
benefits are taxable; and treated as ordinary income. While the For military members, life insurance can help bridge the gap
benefits are considered income, the SBP premium is withdrawrnbetween the benefits that will be paid to survivors and the
from the retired pay out of pre-tax dollars. amount that the deceased would like to have available for life-

time use by his survivors. Notwithstanding the role that life

However, one of the biggest limitations of SBP is the two- insurance plays in most estates, an individual must first deter-
tier nature of the system. As mentioned above, once a survivomine whether there is an actual need for life insurance. The
reaches the age of sixty-two, SBP benefits drop substantially inpurchase of any type of insurance is a matter of risk assessment.
recognition that the survivor is now eligible to claim retirement The purchaser must compare how likely the item insured is to
benefits under Social SecurfyTo make up this deficitin ben- be damaged or lost compared to the financial interest the pur-
efits, participants in SBP are offered participation in S3BP. chaser has in the item. If the likelihood of loss is great and the
This optional plan allows participating members to pay an addi-value of the item is also great, then the purchase of insurance is
tional premium to avoid decreased SBP benefits to survivors aprobably a good risk. Since the financial interest in a person’s
age sixty-two. life is of great value to their survivors, and because death is

inevitable, life insurance of some sort is almost required for

Retirees can choose the level of benefits by paying increasimost individuals.
ingly graduated premiums that give the participant the ability to
maintain the benefit between thirty-five to fifty-five percent of Whether you need insurance, or how much, is based on indi-
the base amouft. A retiree can continue to provide the same vidual needs. A simple way of looking at the question is to esti-
monthly benefit (fifty-five percent of the selected base amount) mate the total financial resources needed; determine all the
to his survivor even after the survivor reaches the age of sixty-financial resources available, including life insurance and other
two. The SSBP is essentially a commercial insurance plan; thébenefits (such as the previously discussed government benefits)
cost of the benefits is not subsidized by the government like thealready in place; and subtract the amount available from the
costs of the SBP. To maintain the same level of benefits as proamount needed to arrive at the amount of additional life insur-
vided under SBP, a participant would pay greatly increasedance needed. This highly individual determination depends on
costs with SSBP. Before making the SSBP election under SBRPthe economic needs of each family. Factors that are important
a retiree should compare the costs of SBP and SSBP to a liféo the assessment of the economic needs of a family include:
insurance policy that could provide comparable benefits. replacement of family income, debt liquidation, education

needs, liquidity, and any additional expenses such as child care,

While these government programs provide fairly generouscooking, and cleaning. An in-depth consideration of all these
benefits to a military member, they are usually not enough tofactors is critical to adequately assess one’s need for life insur-
enable one’s survivors to maintain the standard of living to ance.
which they have become accustomed. As mentioned above, the
main purpose behind these programs is to provide the day-to- The insurance industry has created many different vehicles
day living expenses. However, when planning an estate, one ofo meet the insurance and investment needs of participants. A
the primary goals is to accumulate an estate that can be passetiscussion of these tools is outside the scope of this article,
on to heirs. One estate planning tool that most people look tchowever, an understanding of some of the basic principles is
as a source for providing those assets is life insurance. Purchasvarranted for proper decision-making within an estate plan.
ing life insurance is a critical decision that must be addressed;The first point of illustration when purchasing life insurance is
and continually re-addressed, throughout the life of anyonewhether the product is pure life insurance (term insurance), or

48. Survivor Benefit Plan coverage is terminated if the surviving spouse remarries before reaching age 55. The amasifynshiathat marriage is later termi-
nated. Seel0 U.S.C.A. § 1050(b)(2)(3).

49. 1d. § 1450(c)(1).

50. Id. § 1451(a)(1)(B). The presumption is that because the deceased military member was either fully insured or treatdt asisteimg spouse will make
up the difference because of the entitlement to receive Social Security retirement benefits.

51. Id. § 1466.

52. Id. § 1457(b).
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some other type of life insurance that is also imbued with an  To this point, this article has addressed the estate planning
ability to accumulate a cash value through an investment or savissues specifically related to benefits incurred as a military
ings function (whole life insuranc&). Generally, the insured  member and the estate building aspects insurance can supply to
will pay quite a bit more for the same amount of death benefitsa typical military member. However, to provide the greatest
when choosing a policy that will also accumulate a cash valueamount of assets for one’s survivors, estate planning must also
Most important to one’s decision as to what type of policy to be concerned with the accumulation of wealth. While insur-
purchase is the optimum use of one’s current income and wealtlance can provide significant assets toward the creation of an
as a means to accumulate future assets. The purchaser hasdstate, an effective estate plan must address other methods of
decide whether the cash value policy will do better as an investestate building. Despite the government benefits and insurance
ment or whether the purchaser would be better served to purproceeds available to members, most will find that those bene-
chase cheaper term insurance and invest the difference in codits do not provide the assets needed to maintain an accustomed
from a whole life policy into another investment vehicle. Once standard of living for the survivors. This additional deficit can
this decision is made, the purchaser can control his currenbe overcome with an individual financial plan that accounts for
income to properly balance insurance payments with invest-the needs and desires of the member as a baseline to structure a
ments. specific savings and investment strategy.

In most cases, insurance benefits make up the largest asset While this article does not attempt to provide investment
of a service member’s estate.Other than providing family  advice, it must be mentioned that any estate plan would be
income as discussed above, these assets also contribute flexibitemiss without a concentrated plan for how to accumulate
ity to an estate. First, insurance benefits provide liquidity. Onewealth to build an estate to provide as desired for survivors.
of the biggest items of property included in most estates is reaWhen people begin to save and invest, they usually do it for rea-
property. This property is generally not as liquid as other assetsons other than creating an estate. Such reasons usually
in the estate; for example, even though there may be accumuinclude: children’s education, financial security, and retire-
lated equity in a personal residence, the surviving spouse maynent. Even if most would agree that the ultimate goal is to
be at a loss to benefit from the equity without selling the prop- accumulate enough wealth to be self-insured and to take care of
erty or taking out a mortgage on the home. In this example, lifeall the lifetime needs of one’s family, it is difficult to accom-
insurance benefits can provide an easily transferable asset to gulish this deal without an investment plan. Central to this strat-
estate that is otherwise encumbered by real property, which thegy are effective management of credit and debt, consideration
surviving spouse might wish to keep intact. Another very of investment methods and strategies (to include tax advan-
important use of life insurance is as a means of protectiontaged investments), participation in an investment plan, and
against estate taxes. In the simplest form, the benefits can proawareness of how federal taxes impact investments.
vide assets to the estate for use in paying estate taxes; on a more
sophisticated level, life insurance can also serve as the principal An example of the effect of taxes on military members and
of a trust for the same purpose. estate building can be seen in the changes to the capital gains

tax applied to the sale of rental property. While almost all

All military members have the opportunity to enroll in Ser- homeowners benefit from the change to the capital gain exclu-
viceman's Group Life Insurance (SGLF). This group term  sior?” on the sale of a principal residence, the same cannot be
insurance policy generally provides $200,000 to the beneficia-said of those homeowners who leased their principal residence
ries of the military membeéPf. As an example of how to use this and later sold that property. Due to the necessity of transfers
type and amount of benefits, SGLI benefits would aid in fulfill- inherent in the military, for many military members the pur-
ing the family income needs of the survivors or even to havechase of a residence is often accompanied by a period of leasing
available income to pay estate taxes if required. The topic ofout that same residence once the member is transferred from
estate taxes and some of the means for planning to best minithat duty station.
mize the effect of taxation will be discussed later in this article.

53. In a term policy, the insurance company agrees to pay a stated amount of death benefits if the insured dies. Adtaregmding variations, the insured
generally agrees to pay a level premium over the length of the term of the policy. As the name implies, whole life isdesignadurance for the whole life of

the individual. In addition to death benefits, whole life also has a savings feature that allows the policy to develegal@eocakith accrues from the investment
earnings on the premiums. In addition to whole life, the insurance industry has developed other insurance/investmeucrehglasiversal life and variable life
to meet the needs of its custome&ee generalljaroLbd WEINSTOCK, PLANNING AN EsTATE (3d ed. 1988 and Supp. 1993).

54. SeeAssOCIATESIN THE SociAL SCIENCES THE UNITED STATES MiLITARY AcADEMY AT WEST POINT, PRINCIPLESOF INSURANCEAND RELATED GOVERNMENT BENEFITS (10th
ed. 1965).

55. 38 U.S.C.A. § 1967 (West 1999).
56. See id§ 1967(a) (discussing the options under SGLI).

57. “The amount of gain excluded from gross income under subsection (a) with respect to any sale or exchange shal2é0ed@edd.R.C. § 121(b)(1) (West
1999). The amount of gain that can be excluded by a husband and wife filing a joint return on the sale of a principalisek200.d.
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Prior to The Taxpayer Relief Act of 19%7this was still a can have on the structure and strategy of an investment plan.
relatively safe risk for military members; the service member The focus of the article will next shift to the most important
could hope to possibly return to that home and reestablish resiissue in estate planning: the implementation of the wishes of
dence in it for a period of time to enable them to take advantagehe estate owner to manage the estate according to his personal
of the “rollover” proceduré® If the homeowner had a “domi- desires for preservation and distribution of assets.
nant motive” to sell the principal residence, had the intent to
return and reoccupy the residence, and actually reoccupied the

residence, the homeowner was able to rollover the capital gain Estate Management and Control
on the sale of that home provided the principal residence was
replaced within the specified time periddHdowever, under the To establish an effective estate plan, tools must be used that

new rule, the homeowner is now subject to tax as a result of anyare consistent with the objectives of the individual. Although
gains due to depreciation of the property even if the investmentax planning is important to an overall estate plan, of foremost
property is later “owned and used” as the principal residenceimportance is that the plan represents the desires of the individ-
and is sold! To be considered “owned and used,” the home ual. Herein lies the dilemma of estate planning; if too much
must have been the principal residence of the taxpayer for @mphasis is placed on avoidance of estate taxes, it may require
total of two years during the five-year period prior to the sale of that the planner give up some control of the estate. Similarly, if
the homé? This is a far cry from the previous standard of just the focus is on control of the estate, the individual will likely be
showing an intent to reoccupy the home. subjecting the estate to increased estate taxes. Before using any
of the tools available to estate planners, it’s vital that those
Another fundamental change of The Taxpayer Relief Act involved in the estate contemplate the goals they wish to
was the introduction of a new Individual Retirement Account accomplish through their estate plan. When all is considered,
(IRA) option, the Roth IRA® In a traditional IRA, contribu-  what is of utmost importance to the owner of the estate is
tions are deductible, as allowed, as long as eligibility require-whether or not he feels comfortable with the answer to the ques-
ments are met; then, when the taxpayer withdraws the fundgion, “Will my estate be administered and distributed in a man-
from the account, the income becomes taxable. However, conner that is consistent with my desires?”
tributions to a Roth IRA are not deductible during the year in
which contributed; nonetheless, the earnings on the contribu- To illustrate the effect that management decisions can have
tions grow tax free as they accrue. Distributions from the Rothon estate planning, consider the effect that choosing joint own-
IRA, if made after age fifty-nine and one-half and at least five ership as the means for property ownership can have on an
years after the account is established, are then taXifree. estate. For many married military members, like most Ameri-
cans, joint ownership is generally a preferred method of owning
Because of this opportunity to dramatically change the tax-property. The main reason is that if the property is owned
able format of one’s IRA, taxpayers have been given a gracqointly with a right of survivorship, ownership of the property
period in which to convert their traditional or nondeductible will automatically pass to the survivor upon the death of the
IRAs into a Roth IRA without paying an early withdrawal pen- other joint owner as a matter of I&win this way, joint tenancy
alty®® However, that conversion comes at a cost; any taxablewith a right of survivorship ensures continuity of ownership for
amounts that are rolled over from a current IRA must be the couple. Another reason that many married couples prefer to
included in the income of the taxpayer. If the rollover was com- own property as joint tenants may be that it projects a relation-
pleted prior to 1 January 1999, the income could be apportionedhip where the spouses are equal partners.
over the next four yeaf8. This look at some of the changes
from The Taxpayer Relief Act depicts the effect federal taxes

58. Pub. L. 105-78, Title V, § 519, 111 Stat. 1519 (1997).

59. Under former I.R.C. § 1034, taxpayers were generally allowed to roll over any gain from the sale of their old residenew iresidence when the cost of the
new residence was greater than the old oRepéaled byub. L. 105-34, Title Ill, § 312(b), 111 Stat. 839. (1997)).

60. Pub. L. 105-34, Title Ill, § 312(b), 111 Stat. 839. (1997).

61. Seel.R.C. § 121(a).

62. Id.

63. 1d. 8§ 408A. The Roth IRA is nhamed for Senator William Roth, Jr. of Delaware, an ardent supporter of IRA tax benefits.
64. See id § 408A(d).

65. 1d. § 408A(d)(3)

66. See id§ 408A(d)(3)(A)iii).
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Practically, joint ownership also gives each owner the right half of the original basis in the house ($20,000) plus the
individually to make all decisions regarding any disposition of stepped-up basis of the deceased spouse’s share of the property
the property because each has an undivided ownership intere$$50,000)"2
in the property® The final advantage to joint ownership of
property, since it is not considered a testamentary asset, is that The general rule is that if that same property had been owned
title to the property passes to the surviving joint owner without solely by the first spouse to die and then passed to the surviving
going through probate procedures upon the death of the firsspouse through the estate, the surviving spouse would receive a
joint tenant. Despite these considerations, joint ownership ofstepped-up basis equal to the federal estate tax value of the
property can have adverse effects on the taxability of the prop-assef® Furthermore, when the first spouse dies, one-half of the
erty both for estate and income tax purposes. value of the property will be included in the gross estate of that

spous€? Considerations such as these are important to what

Although a discussion of what assets are considered part oflecisions are made and when regarding the disposition of
the gross estate of the deceased for estate tax purposes is savaskets. The article will next begin a discussion of the tools
for later in this article, presume that the value of the joint prop- available to manage and distribute an estate.
erty will be included in determining the taxability of a dece-
dent’s estat& With regard to an asset owned by a husband and The primary, and still the singularly most important plan-
wife as tenants by the entirety or as joint tenants with right of ning tool for controlling the disposition of one’s estate, is the
survivorship, one-half of the value of that property will be last will and testament. Despite the use of joint tenancy, or
included in the gross estate of the first to @iAlthough title other vehicles that will be discussed later, as a means of trans-
to the property will transfer to the surviving joint owner, the ferring assets, there will undoubtedly be a need for a will. For
estate of the decedent will be increased by half of the value ofexample, for those with children, only through a will can the
that property without gaining any control over the disposition testator identify who will be the guardian of those children
of that property. If avoidance of estate taxes is a goal of theupon the death of the testator. A will is also the main method
estate plan, joint ownership can have the effect of exposingfor distributing personal property that cannot be transferred
more assets and increasing the probability that the estate will béhrough some other manner.
subject to estate taxes.

When considering how best to use the varied estate planning

The major disadvantage to joint ownership of property for tools to accomplish individual objectives, the will should be
income tax purposes is the effect a joint tenancy has on the taxthought of as the foundation upon which the estate plan is built.
able basis that the surviving tenant maintains in the propertyFor military members, especially those just getting started in
after the death of the first joint tenant. If the asset that is ownedestate planning, the execution of a will is an easy way to make
in joint tenancy appreciates, it subjects the surviving joint ten- initial progress in taking control of an estate. Some members
ant to greater taxability on any gain that arises as a result of thenay have accumulated an estate with assets that are already so
later sale of that property. For example, if a married couple great as to raise immediate estate tax concerBecause it's
purchased a vacation home as joint tenants with right of survi-likely their legal issues will be outside the scope of typical legal
vorship (or as tenants by the entirety) in 1970 for $40,000, andassistance, there may be a need for that individual to seek more
the present value of that home is $100,000 at the death of thepecialized assistance from an attorney specializing in estate
first joint tenant, the surviving spouse would have a taxable planning.
basis in the property of $70,000. That amount is equal to the

67. State property law governs the manner in which property may be “jointly titled” (title held by more than one indiwdtibl)and whether a particular form

of joint ownership provides the “right of survivorship” (the automatic transfer of a decedent’s share of jointly owned fwrdpersyrviving joint owner(s))See
Danforth, 823 T.M.Taxation of Jointly Owned Propertipr a good general discussion of jointly owned property and a detailed analysis of relevant estate planning
issues.

68. Id.

69. Usually all property “to the extent of the interest therein of the decedent at the time of his death” is includedse Hstage of the decedenR.C. § 2033.
However, joint property interests receive different tax treatment under I.R.C. § 2040.

70. 1.R.C. 8 2040(b). To maintain a general approach in this article, the impact of community property will not be addressitibn, the discussion of joint
property will be limited to that property owned by a husband and wife as joint tenants with a right of survivorship.

71. Danforth, spranote 67.
72. Seel.R.C. § 1014(a), (b)(9).
73. 1d. § 1014 (a)(1).

74. 1d. § 2040(b).
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In addition to these functions of a will, there are also trust By taking the precaution of creating a contingent trust for
mechanisms that can be built into a will to further enhance theminors in the will, the parents can appoint the trustee them-
testator’s control over the estate. Because these testamentasgelves and ensure the terms of the trust are to their specifica-
trusts do not come into operation until the testator’s death, theytions. In a contingent trust for minors, the parent bequeaths the
have the advantage of giving the testator the ability to benefitproperty to his spouse, if survived by that spouse, otherwise to
from the control of a trust without the costs inherent in the cre-the trustee for the benefit of the children. The trustee then man-
ation and maintenance of a trust during hisfiféAs in any ages the assets for the children until the youngest child reaches
trust, a testamentary trust will transfer legal title to property the age of majority, or as specified in the trust. At that time, the
from one party (the testator) to a third party (the trustee) whoprincipal of the trust would be paid to the beneficiaries equally.
will then manage the property (the corpus or principal) for the During the specified period, the trustee may use income from
beneficiaries until some stated time when ownership of thethe trust to provide for needs of the children as spelled out by
property will be transferred to the beneficiariesThis article the will and consistent with the powers of a trustee as directed
first discusses the contingent trust for minors. by state law® This method of managing the distribution of

assets can be especially comforting to a testator who has con-

Of valid concern for married couples is the question of how cerns about the influence of family or friends who lack the abil-
their estate will be distributed to their minor children if both ity to adequately perform as a fiduciary for the benefit of the
parents are deceased. It is easy to understand that concern,dhildren.
for no other reason than the parents would be unable to effect
any control over the financial welfare of their surviving chil- Another testamentary trust that accomplishes the same goal
dren. If the minor children are left the estate through a will, or of protecting the assets for the long-term benefit of the surviv-
even if the parents die intestate, most states would create a trugtg children is the simple family trust. Again, this trust will also
for minor children and then appoint a custodian and/or a con-come into effect upon the death of the testator and become oper-
servator (usually a close relative) to manage the assets for thative through the will. The purpose of the trust is to provide
children’® income to the surviving spouse for life and support for minor

children while ensuring that the principal of the trust remains
intact for the surviving childreff. One of the reasons a testator

75. “Atax is hereby imposed on the transfer of the taxable estate of every decedent who is a citizen or resident df $tetémnfie. § 2001(a). If an individual

dies with a taxable estate (generally, the gross estate + adjusted lifetime taxable gifts — administration expenseseshattathe) dreater than the “applicable
exclusion amount,” the estate will be subject to estate taxes on the balance over such “applicable exclusion amount/erSédyednyone whose total assets will
clearly remain below the “applicable exclusion amount” (currently $650,000) for the foreseeable future, need not wortggbiaxiess The applicable exclusion
amount (and thus the “applicable credit amount” or “unified credit”) is I.R.C. § ZDi€ Taxpayer Relief Act of 1997 (P.L. 105-34, 111 Stat. 788 (1997)) increased
the exclusion amount from the prior $600,000 as follows:

Year Applicable Credit Applicable Exclusion
Amount Amount
1998 $202,050 $625,000
1999 $211,300 $650,000
2000 & $220,550 $675,000
2001
2002 & $229,800 $700,000
2003
2004 $287,300 $850,000
2005 $326,300 $950,000
2006 & $345,800 $1,000,000
after

Eric BRowN, FEDERAL ESTATE AND GIFT TAXES EXPLAINED 9 (1998).

76. Seelay D. Waxenberg & Henry J. Leibowi2pmparing the Advantages of Estates and Revocable ;THsst$LaN. (Sept./Oct. 1995) at 265.

77. SeelA AusTiN ScoTT, ScoTT oN TRusTS 88 2-4, 54 (4th ed. 1987 & Supp. 1998).

78. Distributions to minors (or their guardian or conservator) are governed by state law. Commonly, a will directs tegerarmedo appoint a custodian under
the applicable “Uniform Transfers to Minors Act” or similar applicable statute for any transfer to a minor from theMissatgates have adopted some form of the
Uniform Transfers to Minors Act.

79. SeeSTeEPHAN R. LEIMBERG ET AL., THE TooLs & TECHNIQUESOF ESTATE PLANNING (1998).

80. Id.
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may wish to avoid leaving the property outright to the surviving sion of probate, this article examines the relative advantages
spouse is concern about the capability or desire of the survivingand disadvantages of using other trust forms in estate planning.
spouse to manage the assets of the estate. Another frequently
mentioned reason is the fear that the surviving spouse will To properly transfer clear title to property passing from the
remarry and transfer assets to the new spouse and then die leastecedent to the beneficiaries named in the will, or otherwise
ing the new spouse as the owner of the majority of the assets aofntitled to the property under the appropriate state intestacy
the estate. rules, a will must go through probate. Probate is the court-
supervised process for collecting, valuing, and retitling the
This simple trust will allow the testator to name a trustee assets of the decedent; it provides the administrative legal pro-
who will then manage the assets to provide income to thecess for validating the testamentary distributions made by the
spouse and also to preserve the corpus of the trust for the benefitecedent> The probate process does not apply to those assets
of the children. Because the spouse’s interest in this propertythat transfer by some other method, such as through contract,
terminates upon his death, this type of trust could raise somgoint ownership with right of survivorship, or by statute. These
estate tax issues. Particularly, the spouse’s interest in the propion-probate assets transfer in accordance with the appropriate
erty may not qualify for the marital deducti#n. legal process governing the subject of the property.

Yet another method for using the will to manage, rather than  Since many individuals are fearful of probate, and especially
just distribute, the assets of the estate is the pour-over will. Inthe perceived high costs involved, they look for methods to
a pour-over will, the testator makes a devise or bequest of thevoid the probate process. An estate-planning tool that is fre-
residue of the estate into a revocable living trust. Essentially,quently used to avoid the costs and hassles associated with pro-
the remaining unspecified assets of the estate then pour ovdpate is thénter vivosor living trust. Such a trust is formed and
into a living trus? This trust, whether funded or unfunded by operates during the testator’s life. A living trust can be either
the testator during his lifetime, must be identified in the testa-revocable, that is the grantor can modify the agreement, or irre-
tor’s will, and the terms must be set forth in a written instrument vocable, that is they cannot be amended even if personal or
that is executed before or concurrently with the execution of thefamily circumstances change. While certainly not a panacea,
testator’s will. As a precautionary measure, the pour-over will these living trusts present different opportunities for estate
should also provide that if the trust is invalid or has been management and different liabilities of estate taxation.
revoked, the provisions of the trust should be incorporated by
reference into the will and treated as a testamentary trust. This Before reviewing living trusts, its important to understand
language will be especially helpful in the rare case where bothhow gift tax rules generally apply, and how gifts can be used to
husband and wife are grantors of the trust and one revokes thmanage the estate. Since 1977, there has been a unified estate
trust without the other’s knowledge or cons&nt. and gift tax imposed on the value of transferred property; due

to this unification, the same tax rates apply regardless of

One of the benefits of the pour-over will is that if the trust is whether the property is transferred by gift or though estate dis-
unfunded, the grantor will avoid the ancillary problems of tribution® The gift tax is a tax on the gratuitous transfer of
maintaining the trust during his lifetime. If the estate owner’s property or services made during the lifetime of the transferor
assets are used during his life to fund a revocable living trustor donor “for less than full and adequate consideration in
the pour over to the trust as a result of the will does not insulatemoney or money’s worthf” In general, a gift occurs when a
the trust assets from probate. All assets that had not been trangonor has so parted with dominion and control of the property
ferred before death will be admitted to probtéiVhile this so as to leave the donor powerless to change the disposition of
discussion of these testamentary trusts illustrates how a will carthe property?
provide short- and longer-term solutions for estate manage- For estate planning purposes, the most beneficial aspect of
ment, they are certainly not the only solutions. After a discus-the gift tax rules is the $10,000 per donee annual exclusion from

81. If the interest that passes to the surviving spouse will terminate because of a lapse of time or the occurrence af te éadure of an event to occur and
then pass to some other person, no marital deduction will generally be allowed with respect to such interest. 1.R.C(892®6(b)

82. See generallAnnotated, 12 A.L.R. 3d 56Pbur-Over Provisions from Will to Inter Vivos TrysBerall et al., 468-2d T.MRevocable Inter Vivos Trustst A-

27 for a discussion of the use of a revocable trust as a receptacle for pour-over from a probateeestdseScoTT, supranote 77, § 54.3 for a discussion of the
issues and potential problems regarding the disposition of property by will in accordance with an inter vivos trust.

83. R.ANNING AN ESTATE, supranote 53, at 163.

84. Id.

85. SeeRobert A. Stein & lan G. Fiersteifihe Role of the Attorney in Estate Administrati®® Mnn. L. Rev. 1107 (1984).

86. Seel.R.C. § 2001.

87. Id. § 2512.
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taxes®® The exclusion, however, is limited to the gift of a event of the incapacity of the grantor. Due to the transfer of
present interest; the donor must transfer an unrestricted right tdegal title to the trust, there is no need for appointment of guard-
the immediate use, possession, or enjoyment of the’itémr- ians or conservators to manage the grantor’s assets.
thermore, if one spouse makes a gift to a third party, the spouse
who did not make the gift can elect to treat one-half of the gift  Furthermore, if the grantor is looking for professional man-
as if made by himit The effect of this gift splitting is to allow agement or just relief from the headaches inherent in the man-
one spouse to give up to $20,000 per year tax free to a done@gement of trust property, this trust can also be useful to serve
provided the other spouse makes no gifts to that donee. Thé¢hat purpose while still providing income to the grantor during
annual exclusion provides two benefits to the donor. The firstthe grantor’s lifetime. The grantor can have another manage
benefit is somewhat intangible in that the annual exclusionthe assets for his benefit without irrevocably giving up control
gives the donor a certain satisfaction in actually seeing a beneef the assets since the grantor retains the ultimate power of
ficiary use and enjoy the gift during the donor’s lifetime. The revocation of the trust. One of the most important benefits that
secondary benefit from the annual exclusion is that by giving this type of trust has for military members is the use of the trust
away assets of the estate, the donor is actually decreasing thes a means to transfer title to property located in different states.
size of the estate and thereby decreasing the estate’s liability foBince military members often accumulate property in different
estate taxes. Any gifts over the annual exclusion will be subjectstates due to their military assignments, the retitling of that
to gift tax and will have the concurrent effect of decreasing the property through different probate systems may be a cumber-
amount of the unified credit. An analysis of some different some task. Depending on how the property is titled, it may be
types of trusts will show how these trust tools can accomplisheasier to transfer those assets into a revocable living trust and
management goals of the planner, yet still be in conflict with thethen have the provisions in the trust determine how and to
gift and estate tax rules. whom the property is transferred upon the death of the gréntor.
While these are generally thought to be some of the main
The revocable living trust allows the estate owner, during hisadvantages of the revocable living trust, there are equally as
lifetime, to transfer assets to the trust while retaining all of the many disadvantages to this vehi¥e.
beneficial rights to the property of the trust, including the right
to receive income or even the ability to revoke the ffuklpon In addition to being an advantage of the revocable living
the death of the grantor, the trust becomes irrevocable and th&ust, the power to revoke the trust is also a disadvantage of this
corpus of the trust is administered consistent with the desires oflevice. As will be discussed later, a revocable living trust is
the grantor as specified in the trust. Since legal title to the assetsonsidered part of the gross estate of the decedent. The dece-
of the trust is held by the trustee and not the grantor, these assettent is treated as the owner of the trust because of the dominion
are non-probate property and are not subject to probate. Irenjoyed over that property due to the power to re¥okehus,
addition to this, the trust will also provide flexibility to the the value of the revocable living trust assets is considered in the
estate through the ability of the trust to control the assets in thegross estate of the decedent. Another disadvantage, or at least

88. Treas. Reg. § 25.2511-2 (1999).

89. For each calendar year after 1998, the annual exclusion shall be increased by a cost-of-living adgeshii@. § 2503(b). (The annual exclusion does not
apply to spouses, as the value of a gift to a spouse will be deducted from amount of taxable gifts during a caleBdarig8a2523(a).)

90. See id§ 2503(b) See alsdreas. Reg. § 25.2503-3(b).

91. I.R.C. § 2513(a).

92. The rationale for this is that:
Although the gift credit must be used to offset gift taxes on lifetime transfers, regardless of the amount so usededitedidllowed against
the tentative estate tax. The rationale for such full application is that, under I.R.C. § 2001(b)(2), the estate tax palaltdeed using the
cumulative transfers at life and at death as then reduced by the amount of gift tax paid by a decedent. If a portidredf¢teditrwas used
to avoid the payment of gift taxes, the gift tax paid reflects the amount subtracted under I.R.C. § 2001(b)(2). Thepestal®detax neces-
sarily increased by the amount of the gift tax credit used.

SeeBrown, supranote 75, 1 15.

93. SeeScortT, supranote 77, § 54.3. (discussing of the issues and potential problems regarding the disposition of property by will in aattrdanoger vivos
trust). See generallBerall et al. supranote 82(discussing inter vivos trusts).

94. The method of ownership is an important consideration for determining the need for a revocable living trust. Forfgxapeig; is owned as joint tenants
with a right of survivorship, there may be no need to use a revocable living trust.

95. For a good counterpoint to the advocates of revocable living seaistin P. HiGGARD, Living TRusTLIvING HELL, WHY You SHouLb Avoib Living TRusTs(1998).

96. I.R.C. § 2038.
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refuting a purported advantage, relates to the authority of theto control assets as could be done under a revocable living trust.
trustee (or a successor trustee if the grantor is also the truste&)/hat the grantor gains with this type of trust though is the
to make management decisions regarding the trust property ifemoval of the trust assets from the gross estate of the decedent
the grantor becomes incapacitated. for estate tax purposes. Provided the grantor has relinquished
his or interest in the property by transferring the assets irrevo-
Another tool available that can accomplish this same goal iscably to the trust, the property will not be included in the gross
the “springing” durable power of attorn&yWith this power of estate of the decedéftit.
attorney, the grantor appoints another person, called an attor- One of the most popular methods for taking advantage of
ney-in-fact, to handle the affairs of the grantor if he becomesthis benefit is the irrevocable life insurance trust. This alterna-
legally incapacitated. These powers are typically called spring-tive gives the grantor a trust mechanism that gives him the abil-
ing powers because they only spring to life upon the incapacityity to purchase life insurance and then transfer ownership of the
of the grantor. Much simpler than a trust, and undoubtedly lesspolicy to a trustee (unfunded) or to transfer assets into the trust
expensive, the durable power of attorney can carry out this tasland have the trustee purchase life insurance from the trust assets
equally as well as a revocable living trust. (funded). Upon the death of the grantor, the trust will pay the
proceeds of the policy to the beneficiaries of the usthe
Next, although usually touted as a probate avoidance devicegrantor’s intent in these trusts is usually to provide liquidity to
the revocable living trust will not obviate the need for a will and the beneficiaries or to have available cash assets to pay estate
the concomitant need to probate the will. If a grantor has a liv-taxes if owed.
ing trust that does not contain all of the assets of the estate, then
probate becomes much more likely. As the grantor acquires Issues that must be considered in creating an irrevocable life
other assets, he must be quick to retitle them into the trust oinsurance trust are whether the trust is a completed gift for tax
those assets may have to pass through probate as well. In addirposes and whether the trust is includable in the estate of the
tion, a will is the predominant instrument to enable parents tograntor or donor because it was an incomplete gift. Generally,
name guardians for their children. Finally, the costs associated transfer of a life insurance policy or the premium of a life
with creating a living trust and paying the annual managementinsurance policy to a trust would be considered a gift of a future
fees may over time be greater than the probate costs associat@aterest. As stated above, such a transfer would not qualify for
with an estate. Probate costs are not usually as onerous abe gift tax annual exclusion because the gift must be of a
feared and are dependent upon the property that is subject tpresent interest—a right to use, possess, or enjoy the préperty.
probate. Clearly then, a transfer of an existing life insurance policy or
the payment of premiums of a life insurance policy to an irre-
Service members can use numerous methods to manageocable life insurance trust is generally a gift for purposes of
assets to ensure that they are not subject to probate, thereby futhe gift tax!®
ther limiting the costs of probate. While not comprehensive,
this discussion of the advantages and disadvantages of the revo- By giving the trust beneficiary the present right to demand a
cable living trust helps supply issues for consideration in deter-distribution of assets from the trust, however, the value of the
mining whether or not this mechanism of estate management imssets that are subject to that demand power qualify for the
appropriate for a personal estate plan. annual exclusion as a present intet&sfThis so-calledCrum-
meypower, is a general power of appointment; as such, it is
Living trusts may also be irrevocable. Obviously, a disad- defined as “a power which is exercisable in favor of the dece-
vantage to this type of trust is that the grantor loses the powedent, his estate, his creditors, or the creditors of his estata.”

97. SeegenerallyMichael N. Schmitt & Steven A. Hatfiel@The Durable Power Of Attorney: Applications and Limitatidk® Mc. L. Rev. 203 (1991) (providing
general information on powers of attorney).

98. Because the grantor will no longer have an interest in the property that is the principal of the trust, it will jettie sobsideration as part of the gross estate.
Seel.R.C. § 2033.

99. SeeSlade, 210-4th T.MPersonal Life Insurance Trusfor a detailed explanation and analysis of the use of life insurance trusts in estate ple®einalso
ScotT, supranote 77, § 57.3 (discussing the general validity of insurance trusts irrespective of the tax implications of such trusts).

100. Seel.R.C. § 2503(b).

101. If the same gift was made to a revocable living trust it would not be considered a gift at all for gift tax purpmsssetTdnd any income generated from it
would be treated as belonging to the donor because of the control retained over the asset due to the revocable naistre of the tr

102. SeeCrummey v. Commissioner of Internal Revenue, 397 F.2d 82 (9th Cir. 1968).
103. Because of the control granted to the holder through a general power of appointment, it is considered part off tie erbhss @state of the decedent. How-

ever, in the case of a power to invade the principal of a trust, such a general power of appointment is not includedsresiatgnd the power is limited by an
“ascertainable standard relating to the health, education, support, or maintenance of the decedent.” 1.R.C. § 2041(b)(1)(A).
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power of appointment is the power to determine who will excise tax levied on the transfer of property that occurs at the
become the owner of the property. Provided the beneficiary’sdecedent’s deatli® It is not a property tax or an inheritance tax;
power to demand a distribution is limited to the lesser of $5000it is a tax on the transfer of property itself. The first step in
or five percent of the assets subject to the demand power, thenderstanding how the rules apply to an estate is determining
transfer will qualify for the annual exclusiét. The donor what part of the estate is subject to taxation. Because of the
must also give the power holder actual notice of the transfer anchigh rates of ta¥®” on the transfer of an estate, a majority of the
the right to withdraw the assets, and a reasonable time to exerattention on estate planning focuses on tax avoidance. As
cise the power to withdraw the assets. stated above, tax planning is an extremely important aspect of
the estate plan. However, it should remain secondary to the
The practical effect of this approach is that the grantor putsunderlying goals and purposes of the estate owner.
the beneficiaries on notice that a transfer is being made to the
trust (for example, a life insurance policy or the premiums that  The inquiry into estate taxation begins with an understand-
will be used by the trustee to purchase life insurance) and therng of the gross estate. The value of the gross estate is deter-
notifies the beneficiary that he has the right to demand, withinmined by calculating the value of all property “real or personal,
the amount stated above, the transferred assets. In most caseéangible or intangible, wherever situated” at the time of the
this will be prearranged between the grantor and the beneficiarydecedent’s deatt® While this provision seems to include
to ensure that the transfer proceeds without any mishaps. Aftealmost all property in the gross estate, the definition is then lim-
all, the resultant effect is that the beneficiary will be the ulti- ited somewhat to the “the value of all property to the extent of
mate beneficiary of the assets regardless of whether the demaritie interest therein of the decedent at the time of his d&ath.”
power is exercised or the assets are transferred to the trust. Due to this still aggressive approach, it is beneficial to each
estate to have a plan for how to remove assets from the gross
estate in order to limit the potential tax.
Estate Distribution
Reducing the gross estate centers on methods of transferring
This article has concentrated on the assets that comprise aimcidents of ownership over assets of the estate. Some previ-
estate and how an individual can best manage those assets twsly mentioned examples include the annual gift exclusion,
accomplish the goals set out within an estate plan. Upon thehe irrevocable living trust, and the irrevocable life insurance
death of the taxpayer, the focus switches to the distribution oftrust. As life insurance is a major part of most estate plans, it
these assets in accordance with the objectives of the decedenften makes up the bulk of the gross estate of the decétient.
and the federal tax implications on those transfers. Becausé way of removing these assets from the gross estate is to trans-
probate issues and some estate planning tools have been prever away all incidents of ownership over the policies. The fol-
ously addressed, this section focuses on the potential federal tabowing are some examples of incidents of ownership: power to
consequences inherent with an est&teowever, this segment  change beneficiaries, right to economic benefits of the policy,
will also discuss additional estate planning instruments avail-power to cancel or surrender the policy, and power to borrow
able to protect the property of the estate from taxes. Implicit in against the cash value of the policy. The downside to a transfer
this approach is that the goals of the decedent encompassed tloé ownership in a life insurance policy is the possible gift tax
objectives of providing for the disposition of assets in such aimplications depending on the policy and whether the transfer
way as to maximize the estate while transferring property inwas of a present interest. Another concern is that any transfers
conformity with both the desires of the decedent and the need®f ownership in a life insurance policy within three years of the
of survivors. death of the decedent will be treated constructively as if trans-
ferred in contemplation of death, and it will be included in the
The starting point for any analysis of estate distribution is at gross estate of the insuréd.
the source—the federal estate tax system. The estate tax is an

104. See id § 2041(b)(2).
105. Although there are possible state inheritance taxes and estate taxes, this article only addresses federal estate tax issu
106. I.R.C. § 2001(a).

107. After the application of the unified credit, the initial rate for estate tax is thirty-seven percent on the amouakablthestate greater than the applicable
exclusion amount. There is a graduated tax rate schedule that eventually is capped at 55% on all estates greater $anSk2008,2001(c)

108. Id. § 2031.
109. Id. § 2033.
110. Life insurance benefits are generally not taxable to the recipierg.101(a). However, proceeds of life insurance on the life of the decedent are included in

the gross estate of the decedent if death benefits are either receivable by the decedent’s estate or receivable byiatfies badefecedent had any incidents of
ownership in the policy at deatlsee id§ 2042.
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The next consideration is to ascertain what part of that grosgecipient of the estate to subtract the amount of this unified
estate is taxable. The taxable estate is determined by subtractredit from the amount of estate tax liability ow&d.
ing allowed deductions from the gross estate of the dec&éent.
While there are numerous deductions from the gross éState,  For 1999, the unified credit of $211,300 is equal to the
the two items that have the most significance for estate tax planamount of tax due on a transfer of $650,000; by the year 20086,
ning purposes are the marital deduction and the unified creditthat amount will rise to $1,000,089. This entire credit amount
For property that passes to a surviving spouse by the decedentisill be available for estate purposes unless the decedent made
estate, the estate tax rules provide for an unlimited maritallifetime taxable gifts. If taxable gifts were made, the amount of
deduction for that property if it is included in calculating the the gift tax is subtracted from the amount available as a credit
gross estate of the deced&ntThis unlimited deduction is only  for estate taxe®¥° The benefit of the unified credit is clear; for
available for spouses who are United States citiZéns. those taxable estates that are less than $650,000 there is no
estate tax owed. With an understanding of what property is
If the unlimited marital deduction applies, essentially all taken into account in the taxable estate and how the unified
property that is received by the surviving spouse because of theredit applies to that taxable estate, an individual can be in a
death of the other spouse is free from estate taxes. The maritddetter position to make the most advantageous use of different
deduction is not so much a deduction as it is a deferral; theestate management tools to achieve estate planning goals.
assets transferred to the spouse are exposed to estate taxation
when later transferred by the surviving spouse through devise An example of an excellent way to take advantage of the uni-
or bequest. While most married couples want the security offied credit and the marital deduction is seen in the bypass or
having all the assets of the estate available for support of bottcredit shelter trust. While there are many variations on this
spouses during their lives, transferring the entire estate to theheme, the simplest method for achieving an estate tax bypass
surviving spouse may be inconsistent with another estate plarof the surviving spouse’s estate is for the husband (assume he
purpose like maximizing assets for surviving children. Regard- dies first) to transfer the exclusion amount ($650,000 in 1999)
less of the value transferred to the surviving spouse, the amouritito a trust, and then transfer his remaining a¥3étshis wife
is deductible from the taxable estate of the decedent. by an outright bequest. The result of this is that at the husband'’s
death, there would be no estate tax owed as the amount trans-
As previously discussed in the section on gift tax, there is aferred to the wife is not subject to estate tax because of the mar-
single unified tax rate whether the property is transferred as &tal deduction and the husband’s unified credit could be applied
gift or included in the gross estate of the decedent. After con-to the amount transferred to the trust. This would allow the
cluding the taxable estate of a decedent, this unified rate iscouple to shield $1,300,000 from estate taxes.
applied to the assets of the estate to determine the tax liability
of the estaté'® However, before applying the tax, the recipient  Although a very simple example, the notable characteristic
of the estate is able to claim a credit against the taxes payablef this approach is the marital deduction and the unified credit
on the transfer of property to the estifeThis enables the are used in an interrelated fashion to minimize estate taxes. A
more sophisticated use of this same principle would be to have

111. See id§ 2035.
112. See id § 2051.

113. For example: funeral expenses, estate administration expenses, casualty and theft losses, bequests to qualjfieticebitiend enforceable claims against
the estate are all deductions from the gross esBate.id§§ 2051-2056.

114. See id 8§ 2056.

115. While I.R.C. § 2056(d)(1) disallows the marital deduction where the surviving spouse is not a United States cifirifictthelomestic trust (QDT) option
under § 2056(d)(2) allows the marital deduction if the decedent used a QDT as defined in § 2056(A), or one is creathe plate tf the tax return.

116. See id§ 2001(a).

117.See id§ 2010(a).

118. Id.

119. Id. § 2010(c).

120. Id. § 2001(b).

121. As first seen in the analysis of the estate tax effect on joint property, the method in which property is ownedduy@umerbecomes more important as the

size of their estate gets closer to the exclusion amount provided by the unified credit. It will often become more advemEgeme how some properties are
owned to equalize the effect of taxes on each estate.
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two trusts where the marital deduction portion of one spouse’sfamily testamentary trust, the QTIP trust permits the surviving
estate would go into one trust and the residue of that spouse’spouse to use and enjoy the income from the trust, while reduc-
estate would go into another trust. The first trust would be ing the risk that the spouse will violate the principal to the det-
designed to qualify for the marital deduction; the purpose of theriment of the ultimate beneficiaries.

second trust could be to pay income to the surviving spouse

during his lifetime, while keeping the principal of the estate

separate from the surviving spouse’s estate. Usually, the chil- Conclusion
dren of the grantor are then named as the beneficiaries of the
principal of the trust?? This is possibly the best way to con- While this article is not intended to be an exhaustive treatise

tinue to make available nearly all of the assets for the benefit ofon the topic of estate planning, the purpose is to provide an
the surviving spouse during his lifetime while ultimately pass- overview to the general issues, rules, and mechanisms impor-
ing on the bulk of the estate to the children. tant to military members. For example, disability planning was
not covered although the use of durable powers of attorney and
A limitation to the marital deduction arises when such life- advanced medical directives has an important function related
time benefits are used in trusts. Because the spouse’s interesd an estate plan, especially for military members. The focus
in this property terminates upon his death, this type of transferwas on those areas of the subject that had the most general
could be seen as disqualifying this asset for the marital deducapplicability as well as the broadest base of insight into the
tion due to the creation of a terminable intet&stiowever, if tools and processes that are the normative framework of estate
certain requirements are met, the bequest to the trust will beplanning. After discerning how the topics of government ben-
properly considered as a qualified terminable interest propertyefits, insurance, and investing provide the baseline for the
(QTIP) 12 To ensure the property can qualify for the marital financial portion of the estate plan, its easier to comprehend
deduction, the following conditions must be specified in the how personal objectives determine the best methods to manage
trust: the surviving spouse must be entitled to receive all of thethe estate with individual strategies for asset protection and dis-
income from the trust at least annually, for life; no person cantribution.
have a power to appoint property to a third person during the
surviving spouse’s lifetime; and, any income that has accrued at The most significant feature of any estate plan is recognizing
the death of the surviving spouse must be paid over to the estatihe needs and objectives of the participants in the plan. Once
of that spousé&® The decedent’s executor then has the ability identified, the decisions can more easily be made as to what
to make a one-time irrevocable election as to whether the proptools should be used to manage the estate to accomplish the
erty will be considered as QTIP. It may not always be advan- goals of the participants. By acknowledging their needs and
tageous to make this election, because, once made, the value afldressing the practicalities of planning an estate, the partici-
the assets in the QTIP trust will be included in the estate of thepants will progress steadily toward the ascertainable goals of
surviving spousé?’ Without these steps to ensure treatment as preparedness and self-sufficiency.
a QTIP trust, a transfer to the trust would lose the marital
deduction for property placed in the tri&t.Like the simple

122. Grantors should be wary of naming grandchildren as beneficiaries when children of the grantor are still alivearSfiehta & generation that is two below
the generation of the transferor will likely result in a generation skipping transfer (GST) subject3edaR.C. § 2601. Although this is often not much of an issue
since the GST rules allow for a $1,000,000 GST exemption from tax on any property transferred by the inSigahiie 2631.

123. If the interest that passes to the surviving spouse will terminate because of a lapse of time, the occurrence of tredadate of an event to occur and then
pass to some other person, no marital deduction will generally be allowed with respect to such 8geriek. 2056(b).

124. Id. § 2056(b)(7)(B).
125. 1d.

126. Id. § 2056(b)(7)(B)(v).
127. Id. § 2044.

128. The QTIP is but one of the exceptions to the terminable interest rule. Other examples include an estate trudtappmntenent trust, and life insurance or
annuity payments.
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TJAGSA Practice Notes

Faculty, The Judge Advocate General's School

International and Operational Law Practice Note  war rules fall into this category. From the perspective of mem-
bers of the International and Operational Law Department, this
Non-Governmental Organizations and the Military is an especially important task, because it is this Department
that confronts the task of teaching judge advocates how this
policy should be applied to resolve issues confronted by sup-
On 9 December 1998, the Department of Defense (DOD)Ported commanders during Military Operations Other Than
issued a directivethat updated the Department of Defense Law War (MOOTW). As a result, both faculty members and stu-
of War Prograrﬁ_ This note was origina”y intended to be pub- dents in the Judge Advocate Officer Graduate Course have in
lished as one in a series of practice notes addressing the meafle past attempted to propose certain fundamental rules from
ing of the term “princip|e§’as it exists in both this directive, the law of war that should be considered to fall within this def-
and the Chairman of the Joint Chiefs of Staff Instruction that inition.
implemented the prior version of the Law of War Progfam.
This term appears as follows in the most current version of the Defining the meaning of the term “principle” is, unfortu-

Purpose

Law of War Program: nately, less likely to result in consensus than identifying the
need for such a definition. To illustrate this point, the law of
5.3. The Heads of the DOD Components war “principle” proposed in this note generated a good deal of
shall: conflicting opinion as to its legitimacy. The purpose of this
5.3.1. Ensure that the members of their Com- note, and all notes in the series, is to propose a rule derived from
ponents comply with the law of war during the law of war that falls within the category of “principle,” and
all armed conflicts, however such conflicts not to definitively establish the precise definition of that term
are characterized, and with tenciples and under the DOD Law of War Program. It is hoped that by gen-
spirit of the law of war during all other oper- erating consideration of possible principles, judge advocates
ations® will derive a greater understanding of both the law of war foun-

The review process related to this note included commentsdatlons proposed for these principles, and the legal challenges

: ) . related to the relevant issue that arise during MOOTW. It is
from several prominent Department of the Army international

. T within this context that this, and indeed all notes published in
and operational law experts on the proposed “principle.” These

T : ) o this series must be understood: not as a reflection of Depart-
comments led to a significant discussion within the Interna- . o g
! . ment of the Army doctrine or an official position of TIAGSA,
tional and Operational Law Department of The Judge Advocate ) X :
\ . but as a proposal to help illuminate the meaning of the mandate
General's School, U.S. Army (TJAGSA) of both the legitimacy . . .
. o . « . 2. that serves as the analytical anchor for resolving the multitude
of this proposed principle, and the meaning of the term “princi- .
. ) . f legal issues related to MOOTW.
ple” in the mandates cited above. Several important aspects of
these discussions warrant emphasis. First, all those involved in _
the review of this note concur that U.S. armed forces are obli- Scenario
gated to comply with the principles of the law of war during all

military operations, even those that do not involve conflict, and emmental organization (NGO) that renders essential medical

therefore do not trigger application of the law of war. Second, _. ) .
. ) L . L aid to the local residents, has requested transportation to an area
the mandates cited above, while establishing this obligation, do o :
controlled by the military where a number of Kosovars reside.

not define the specific law of war rules encompassed by the . . ; .
D M o . Many of the Kosovars are sick and in need of medical attention.
term “principles.” Thus, it is necessary to analyze which law of

In Kosovo, Doctors Without Borders (DWOB), a non-gov-

1. U.S. P'1 oF DeEFensg DIrR. 5100.77, DOD bw oF WAR ProGrAM (9 Dec. 1998) [hereinafter DODi® 5100.77].
2. Id.para.5.1.

3. Seelnternational and Operational Law Nowhen Does the Law of War Apply: Analysis of Department of Defense Policy on Application of the Law of War
ArmY Law., June 1998, at 17; International and Operational Law Roteciple 1: Military NecessityArRmy Law., July 1998, at 72; International and Operational
Law Note,Principle 2: Distinction ARMY Law., Aug. 1998, at 35; International and Operational Law Natieciple 3: Endeavor to Prevent or Minimize Harm to
Civilians, ARmY Law., Oct. 1998, at 54; International and Operational Law NRataciple 4: Preventing Unnecessary SufferiAgmy Law., Nov. 1998, at 22; Inter-
national and Operational Law Noferinciple 6: Protection of Cultural Property During Expeditionary Operations Other Than A¥ary Law., Mar. 1998, at 25;
International and Operational Law NoEgjnciple 7: Distinction Part I) ARmY Law., June 1999, at 35.

4. CHAIRMAN, JOINT CHIEFSOF STAFF INSTR. 5810.01,MPLEMENTATION OF THE DOD Law oF WAR PRoGRAM (12 Aug. 1996) [hereinafter CJCS INSTR. 5810.01].
This Instruction also established an obligation for United States Armed Forces to comply with the “principles” of the law of wa

5. DOD Dr. 5100.77supranote 1, para. 5.3.1 (emphasis added).
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The military doctors do not have the resources to assist all the This note draws an analogy between the issue presented in
residents in the area. The growing fear is that if help is notthe scenario and issues related to the treatment of civilians dur-
immediate, Kosovars might start to die. The brigade com-ing international armed conflict. It concludes that the situation
mander asks his judge advocate what support the brigade ipresented to the notional commander is most closely analogous
authorized to give DWOB, if arfy. to situations related to the treatment of civilian populations dur-
ing armed conflict. A key provision of the Geneva Convention
Relative to the Treatment of Civilian Persons in Time of'War
provides the authority, by analogy, on how to react to the chal-

At first glance, the answer seems simple: help the Kosovard®nge of dealing with NGOs in such a MOOTW environment.

in distress, some of whom might die. But, is it possible that the e jssye of relief efforts directed toward civilian popula-
commander may havelegal obligation under international  ions jn time of war is addressed in numerous specific articles
law to provide support to NGOs when the military mission has 4t the G2 However, in Part | of the GC, entitled “General Pro-
a humanitarian motivation and is also a MOOTW? A related \icions ™ a general rule is established by Articlé*tat is to
question is whether, absent a legal obligation, U.S. policy dic-g,iqe military forces in deciding how to deal with impartial

tates that the commander support NGOs? humanitarian organizations within their area of operations.
While this note, in concert with U.S. poli€yshould be read to

, “prohibit any intentional U.S. interference with relief efforts
encountered during the conduct of MOOTW. The scenario\yhich are not justified by mission related factors (such as force

involves both legal and policy ramifications. The simple factis qtaction), it cannot be read to mandate assisting the relief
that no easy answers exist to resolve such dilemmas. There Srganization.

no single clearly identifiable source of legal authority relevant
to the resolution of humanitarian type issues arising during This note does, however, provide a source of authority to
MOOTW. Instead, judge advocates must craft resolutionssupport assisting the NGOs to “undertake [measures for] the
based on a variety of binding and non-binding legal authorities,protection of civilian persons and for [their] reliéf."The dis-
ranging from core principles of international human rights law tinction is subtle, but critical: it highlights the difference
to domestic law related to the permissibility of expending fed- between viewing this law of war provision as creatinghbii
eral funds for humanitarian assistance. However, the startinggationto assist, versus providing anthorityto assist. View-
point for analyzing how to resolve such humanitarian type ing the provision as an authority, instead of an obligation,
issues encountered during the conduct of MOOTW is, by anal-allows the commander to consider other legal and operational
ogy, to examine the relevant “principles” of the law of war factors in deciding how to respond to the plea for assistance.
applicable to such operations pursuant to U.S. national policy.Thus, the legal advisor could, under the circumstances pre-
However, it must be emphasized that this provides only thesented in the scenario, advise the commander that applying the
starting point for analyzing how to resolve this issue. It doeslaw of war principle in issue would provide a legal justification
not absolve the judge advocate from considering other sourcesor assisting DWOB, to the extent that operational conditions
of authority relevant to the issue, such as U.S. fiscal law. permit, if the provision of such assistance could be undertaken
in a manner that was consistent with applicable U.S*¥aw.

Introduction

This scenario is a classic example of the type of dilemma

6. Although this scenario was written before the beginning of current North Atlantic Treaty Organization (NATO) operKiisosan it is strikingly similar to
an actual event documented by an American news crew on 12 June 1999. The report, shown on the American Broadcasting BXonmeamy jfogran20/2Q
detailed the difficulty encountered by a United Nations humanitarian relief convoy traveling from Albania to Pristinaeiidtealied, the convoy leader demanded
security from a French officer serving with the NATO Kosovo Force. The French officer sought guidance from his commarsdvidhanealular telephone, but
was ultimately unable to provide a solid answer for the convoy leader. The convoy ultimately diverted its course to ahaldeyarithout security provided by
NATO forces. See 20/20 Kosovo: After the Pead@BC television broadcast, June 13, 1999).

7. Geneva Convention Relative to the Treatment of Civilian Persons in Time of War, August 12, 1949, art. 2-3, T.|.A.8te38a8dhGC].

8. See, e.gid. arts. 59-63 (establishing rules of civilian relief efforts in occupied territ@ygart. 108 (establishing rules of relief efforts on behalf of civilian
detainees).

9. Id.pt. I
10. Id.
11. SeeDOD Dir. 5100.77supranote 1; CJCSNsTR. 5810.01 supranote 4.

12. GCsupranote 7, art. 10.
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The Law of War considered solely as a human being . . Furthermore, the
organization must be “subject to certain conditions. They must

Article 10 of the G&' states: be purely humanitarian in character; that is to say they must be
concerned with human beings as such 2 AS to impartiality,

The provisions of the present Convention the organization must not be “affected by any political or mili-
constitute no obstacle to the humanitarian tary consideration? The Official Commentary, however,
activities which the International Committee states that “impartiality does not necessarily mean mathemati-
of the Red Cross oany other impartial cal equality.??
humanitarian organizationmay, subject to
the consent of the Parties to the conflict con- Under Article 10, humanitarian activities are subject to the
cerned, undertake for the protection of civil- consent of all the concerned parties to the conflict. According
ian persons and for their religf. to the Official Commentary, “[T]his condition is obviously

harsh but it might almost be said to be self-evident. A belliger-
This provision of the Geneva Convention is only triggered ent [pJower can obviously not be obliged to tolerate in its terri-
when armed conflict of an international nature océtiréts tory activities of any kind by any foreign organizatici.”
mandate seems clear: that the provisions of the GC are not tBecause the Convention was drafted to apply to periods of
be regarded as the exclusive mechanisms for providing relief ininternational armed conflict, this self-evident condition is
favor of the civilian population, and that other humanitarian indeed logical. However, translating this particular aspect of
endeavors for that purpose should be regarded as generally pethe Article to a MOOTW situation requires a careful analysis of
missible. why this consent condition was included in the Article.

Because the intent of the condition was to acknowledge the

Although this note’s scenario is not set in time of interna- pragmatic reality of requiring consent of a belligerent in control

tional armed conflict, Article 10 potentially provides a baseline of a certain area, the party to which this aspect of the principle
principle for dealing with organizations engaged in humanitar- is applicable may vary from situation to situation. Quite sim-
ian activities on behalf of civilian populations in areas affected ply, any party who can essentially veto the presence of the
by military operations. Article 10, according to the Official humanitarian organization falls within this definition. Thus, if
Commentary, is intended “to make easier to put into practice”it is an area where U.S. forces have the ability to dictate who
the protection of civilians—individuals not involved as combat- will be permitted to undertake humanitarian activities, the
ants!’” However, because Article 10 creates a requirement thatJnited States is the relevant party. However, if the area of
the humanitarian aid organization be impartial, the commanderintended relief is under the control of another party related to
is entitled to demand assurance that the organization is botlthe situation, the United States may not have the ability to pro-
humanitarian in purpose, and impartial in the execution of thatvide the relevant consent. This pragmatic emphasis of the con-
purpose. According to the Official Commentary to Articlé®0, sent requirement is highlighted by the following language from
the organization “must be concerned with the condition of man,the Official Commentary:

13. For example, fiscal law constraints cannot be ignored, but are beyond the scope of this note. Similar to aid prostichedion nailitary or civilian forces, a
specific statutory authority permitting the desired assistance to the NGO must be identified prior to providing the rédjuésieéxample, NGO's are often in
need of transportation for relief supplies. Two statutory authorities that specifically address the transport of refieesaddliUu.S.C.A. §8 402, 2551 (West 1999).
Section 401(c)(4), often referred to as De Minimis Humanitarian and Civic Assistance, may provide some authority fordistdadeaSee generallynTERNA-
TIONALANDOPERATIONALLAWDEPARTMENT, THEJUDGEADVOCATEGENERAL'SScHOOL,U.SARMY JA-4220rPERATIONALLAWHANDBOOK,chs11 282000]hereinafter
OrLAaw HanDBOOK] (providing a general discussion of the fiscal law authorities typically relied on by judge advocates in the field).

14. OLaw HanpBOOK, supranote 13, chs. 11, 28.

15. Id. (emphasis added).

16. Seeidart. 2.

17. GOMMENTARY ON THE FOURTH GENEVA CONVENTION RELATIVE To THE PROTECTIONOF CiviLIAN PERsonsIN TIME oF WAR 97 (Jean S. Pictet et al. eds., 1958)
[hereinafter GC GMMENTARY].

18. Id.
19. Id.
20. Id.
21. Id.
22. 1d.

23. Id. at 98.
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The “Parties concerned” must be taken to One significant issue that arises from interjecting the term

mean those upon which the possibility of car- “facilitate” into the rule related to dealing with impatrtial relief
rying out the action contemplated depends. efforts is the meaning of that term. According to the Official
For example, when consignments of relief Commentary:

are forwarded, it is necessary to obtain the
consent not only of the State to which they
are being sent, but also of the State from
which they come, of the countries through
which they pass in transit and, if they have to
pass through a blockade, of the Powers

The intention of these words is to avoid any
harassment, to reduce formalities as far as
possible and dispense with any that are
superfluous . . . Thus the obligation imposed
here is relative: the passage of the relief con-

which control the blockad#. signments should be as rapid as allowed by
the circumstances. Obviously the passage is
In the scenario presented in this note, the extent of control in danger of being difficult across territory or
over the area of operations by U.S. forces results in the conclu- through the airspace of a Party to the conflict,
sion that it is the United States that is the key consenting party. and no one is expected to do the impossible:
In such a situation, an ill-conceived rejection of permission to such a Party must do all it can to facilitate the
undertake humanitarian relief efforts could be considered a vio- passage of relief consignments. On the other
lation of the spirit of the law of war, and therefore potentially a hand, if it does not consider itself to be in a
violation of U.S. policy (and potentially other aspects of inter- position to guarantee the safety of a consign-
national law, such as fundamental human rights obligation not ment, it should say so clearly so that an alter-
to condone inhumane treatment of civilians). Of course, if the native solution can be sought .. .

local commander makes a good faith judgment that legitimate
military considerations preclude the grant of consent, no suchinterestingly, the provision related to relief efforts found in
violation could exist. Geneva Protocol B which supplements the law of war appli-
cable to internal armed conflict, returns to the original require-
The judge advocate should also be aware that there are othenent of the GC, and omits the obligation to “facilitate” such
articles of law of war treaties that can be viewed as validatingendeavors. According to Article 18(2) of that treaty:
the conclusion that the Article 10 requirement is indeed a fun-

damental law of war principle. Specifically, the basic concept If the civilian population is suffering undue

of not obstructing humanitarian relief efforts is found in both hardship owing to a lack of the supplies

1977 Protocols | and Il to the 1949 Geneva Conventions. In essential for its survival, such as foodstuffs

fact, Protocol | goes one step further, and establishes the addi- and medical supplies, relief actions for the

tional requirement of “facilitating” the provision of such relief. civilian population which are of an exclu-

In a section devoted entirely to “Relief In Favour Of The Civil- sively humanitarian and impartial nature and

ian Population 2 Article 70 of Geneva Protocol I, which sup- which are conducted without any adverse

plements the law of war applicable to international armed distinction shall be undertaken subject to the

conflict, establishes the following requirement: consent of the High Contracting Party con-

cernec?®

The Parties to the conflict and each High
Contracting Party shall allow and facilitate While the United States is not a party to either of these trea-
rapid and unimpeded passage of all relief ties, there is no indication that the basis for refusal to join them
consignments, equipment and personnel pro- was related to either of these provisi&h3here is also a strong
vided in accordance with this Section, even if argument that these provisions are binding on the United States
such assistance is destined for the civilian as reflections of customary international AwWhat is more
population of the adverse Patty. significant than whether these provisions are technically bind-

ing on the United States is the support they lend to the conclu-
sion that complying with the principle established in Article 10

24. 1d.

25. 1977 Protocol | Additional to the Geneva Conventions, seapehed for signaturBec. 12, 1977, 16 I.L.M. 1391.

26. 1d. art. 70(2).

27. OMMENTARY ON THE ADDITIONAL ProTOCOLSOF 8 LUINE 197770 THE GENEVA CoNVENTIONS OF 12 AugusT 1949, 823 (1987) [hereinafteo@MENTARY].
28. 1977 Protocol Il Additional to the Geneva Conventiopsned for signaturBec. 12, 1977, 16 |.L.M. 1391.

29. Id. art. 18.
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is a fundamental law of war principle. If so, this principle
should transcend periods of “armed conflict” and also apply to
MOOTW in accordance with U.S. national poliéy.

Assuming the Article 10 mandate does amount to such a
principle, it is important to establish the extent of the obliga-
tion. It seems clear that Article 10, as supplemented by the GP
| and Il articles cited above, require a commander to avoid
unjustified interference with impartial relief efforts. Whether
there also exists an express or implied requirement to “facili-
tate” such efforts is less certain. Although this seems to be the
requirement established in GP |, the Commentary suggests that
“facilitate” is really defined as streamlining the transit process
and avoiding bureaucratic delays in the transit of such supplies.
Defining the term in such a way seems compatible with the
realities of contemporary military operations, because it is a
narrow definition of the term, and does mundateextensive
efforts to support the transit and delivery of relief supplies.
While such an effort may be consistent with the spirit of this
principle of the law of war, it does not appear to be mandated

provide a solution, based on the experience
gained in previous conflicts, for any situation
which could arise. No one, however, can
foresee what a future war will be like, under
what conditions it will be waged and to what
needs it will give rise. It is therefore right to
leave a door open for any initiative or activ-
ity, however unforeseeable today, which may
be of real assistance in protecting civilians . .

... Therefore, when everything had been set-
tled by legal means—ordinary and extraordi-
nary—by assigning rights and duties, by
obligations laid upon the belligerents and by
the mission of the Protecting Powers, a cor-
ner was still found for something which no
legal text can prescribe, but which is never-
theless one of the most effective means of
combating war-namely charity. 3¢ .

even by the expanded concept reflected in GP |, and therefore
remains essentially a policy judgment for the commander con-While the word “charity” in the quoted text refers to the efforts
fronted with a request for such support. of humanitarian relief organizations, the theory of Article 10 is
that such charity will be meaningless if the armed forces con-
Even a narrow interpretation of this proposed principle plays trolling the areas where it is directed unjustifiably impede the
an important role in analyzing issues related to treatment ofeffort. Thus, such armed forces should embrace such charitable
civilians during MOOTW. As evidenced by history, civilians efforts as beneficial to the interests of humanity because they
are often injured and killed during war, and suffer great hard- alleviate the suffering of innocents. The logic of this quotation
ships during MOOTW. One of the overarching principles of the seems to clearly support the extension of this principle of the
law of war since the advent of the Geneva Conventions is prodaw of war to the MOOTW environment described in the sce-
tecting civilians and alleviating the suffering of civilian popu- nario at the beginning of this note.
lations?* Article 10 and the NGO role it validates are but one
prong of an effort to achieve this goal. However, the signifi-
cance of this prong is that it represents an explicit effort to pro-
vide a mechanism for dealing with hardships that could not be
anticipated, and therefore provided for specifically in other pro-  Human rights law is the body of law that protects an individ-
visions of the law of war. The following language of the Offi- ual from the state. The law of human rights is distinct from the
cial Commentary highlights this point: law of war, in part, because the law of war is triggered only by
armed conflict, while human rights law arguably applies at all
times. It is the United States position that the vast majority of
human rights law protects individuals from the treatment of
only their own government, not other governméhtéJnder

Human Rights Law

There are one hundred and fifty-nine Articles
in the Convention which we are studying and
it might have been thought that they would

30. Abraham D. Sofaer (Legal Advisor, United States Department of State), The Position of the United States on Curréva Agreéments, Remarks at the
Symposium on Humanitarian Law (Jan. 22, 198VP Am. U.J. NT'L. L. & PoL’y 415, 463-66 (1987).

31. Id. Additional evidence that these rules should be considered customary international law can be found in the Official Comneni®y7 Protocols. In
discussion of the GP | article, the Commentary cites several United Nations General Assembly resolutions, passed by uentinausdicate that “facilitating”

humanitarian relief efforts is an obligations that exists during all conflicts, both internal and intern&es@dMMENTARY, supranote 27, at 1476 n.5. Facilitating
such relief efforts was also cited as a fundamental rule of the law of war by the International Criminal Tribunal for th¥ugmsiavia in the opinion of the Appel-
late Chamber in the case of Prosecutor v. Dusko Tadic a/k/a “Dule,” IT-94-1-AR72, at 61.

32. SeeDOD Dir. 5100.77supranote 1;see alsdCJCS ksTr. 5810.01supranote 4.

33. ®MMENTARY, supranote 27, at 597-600.

34. GC @MMENTARY, supranote 17, at 98-99.

35. SeeResTATEMENT (THIRD) oF FOREIGN RELATIONS LAw oF THE UNITED StATES § 701 (1986) [hereinaftersRTaTEMENT] (“[A] State is obligated to respect
the human rights of persons subject to its jurisdiction.”).
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this interpretation, U.S. forces deployed to Kosovo are not United States Policy
exposed to many provisions of human rights treaties signed and
ratified by the United States. However, the core principle of By instruction, U.S. forces must comply with the “law of
“humane treatment” is considered by the United States to repwar principles during all operations that are categorized as
resent a binding customary international law obligation, which [MOOTW].”#! This is often referred to as law by analégyf
applies everywhere, all the tirfe. forces in combat are obligated to do their utmost to respect and
protect civilians, then it is essential that forces operating in a
While the United States adheres to a restrictive view of theMOOTW also take feasible measures to mitigate civilian suf-
scope of human rights law obligations, the core provisions offering, so long as those measures are consistent with U.S. law
this body of law, sometimes referred to as “fundamental” and requirements of the military mission. Based on applying
human rights, are considered by the United States as customatgw by analogy, U.S. forces should strive to give civilians the
international law, and therefore binding at all times. Most sig- same fundamental respect and protection they would otherwise
nificant of these provisions is the obligations not to “practice, be entitled to during an armed conflict. Today’s operational
encourage, or condone cruel, inhumane, or degrading treatenvironments in MOOTW often entail civilian suffering equal-
ment.”®” A similar obligation exists under the law of war, as ing, or even exceeding, the degree of civilian suffering resulting
reflected in common Article 3 to the Geneva Conventions. Thefrom an armed conflict. Therefore, it is imperative to apply the
significance of this law is that an unjustified interference with mandate of Article 10 to MOOTW. In a nutshell, reality dic-
the DWOB effort to treat the sick might be interpreted by critics tates that a facet of all military operations in today’s world is
of U.S. operations as tantamount to encouraging or condonindhumanitarian in nature and Article 10, a law of war principle,
cruel, inhumane, and degrading treatment, thus violating cus{fosters this humanitarian aim by enhancing the cooperation
tomary international law. Furthermore, because the fundamenbetween U.S. forces and NGOs devoted to impartial relief
tal humanitarian prohibition against cruel, inhumane, and efforts. Ata minimum, the efforts of such NGO'’s should not be
degrading treatment is not only a law of war principle applied impeded by U.S. forces absent some compelling military justi-
as a matter of U.S. policy, but also a fundamental principle offication. This includes anticipating the role of such organiza-
customary human rights law, the imperative of compliance istions in the planning process, and establishing effective
only heightened. procedures for dealing with these organizations during mission
execution. Furthermore, as a matter of policy, a commander
Because non-interference with humanitarian relief efforts is may attempt to take more affirmative measures intended to aid
potentially an offshoot of this “humane treatment” obligation, the NGO’s in achieving their humanitarian objectives.
coalition partners in Kosovo, or any other MOOTW environ-
ment, may regard this failure to facilitate humanitarian relief as

a violation of international law. Furthermore, because other Military Mission
nations interpret human rights treaty obligations to extend
beyond national territor$f, disregard of more explicit human During a MOOTW, the real concern for most commanders is

rights mandates may be regarded as violating internationahow to balance accomplishing a limited mission with the
law.*® Thus, voluntary compliance with the requirement of humanitarian needs throughout the area of operations. This
Article 10 will insulate the command from any assertion that often includes the challenge of managing NGO activity in their
the United States is violating the fundamental human rights ofarea of operations, to include preventing interference with the
the local population, and provide the command with a compel-military mission. Concern over how to provide support to
ling argument that such an assertion is unjustified. This is oneNGOs is a secondary concern to mission accomplishment. In a
significant benefit of the U.S. law of war policy, which man- MOOTW, the complex situation on the ground and the number
dates extension of law of war principles to non-conflict opera- of NGOs in an area might make it difficult for the military to
tions* accomplish its mission. Worse yet, a NGO might not like the
way the military approaches a particular problem and may take

36. For a discussion on the distinction between treaty and customary international law human rights obligatielnswsee®sook, supranote 14, ch. 6.

37. SeeResSTATEMENT, supranote 35.

38. SeeTheodore MeronExtraterritoriality of Human Rights Treatie89 Av. J. NT'L. L. 78 (1995).

39. For example, the right to health care is viewed as a “right” under human rights law. The United States does rfoigb€eathisinding on U.S. forces, but
many nations do. If the United States does not assist DWOB in the scenario, then the United States has denied heladtiKcamvaost and this is arguably a
violation of international law.

40. SeeOpLAaw HanDBOOK, supranote 13, ch. 7.

41. SeeCJCS ksTr. 5810.01supranote 4.

42. SeeOpLaw HanDBOOK, supranote 13, ch. 7.
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measures that essentially eviscerate the military’s efforts. Legal Assistance Practice Notes
Compliance with Article 10 does not mean subjugating the mil-

itary mission to the will of a NGO. A plain reading of Article £ mer Spouses Beware: Protecting Yourself Is Not Just A
10 indicates a negative: it does not allow the military to be an Job for the Courts

obstacle to NGOs in the absence of military necessity.

Many legal assistance and civilian attorneys routinely advise

In the reality of MOOTWs today, Article 10 should be inter- g5 ,ses of service members on divorce actions and strategies.
preted to mean that every effort be made to avoid impedinga common topic of discussion involves the former spouses’

NGO §upport, which, in turn, means to pr_otect civilians. When portion of retirement pay. There are typically two ways to

a particular type of support to the NGO is no longer possible, 5 y4ress a former spouses’ portion in the divorce decree or prop-
the abeyance of support should be for a quantifiable military oty settlement—as a specific dollar amount or as a percentage
reason. For example, the NGO is no longer impartial, the NGOt the gisposable retired p&y.Both have advantages and dis-

is a danger to the force, or the NGO is at cross-purposes withyqanages. With a specific amount, the former spouse ensures
the military mission. United States mllltary objectives should they will receive the amount they are entitled to regardless of
always trump the needs of the NGOs. Article 10 does not many,g’seryice member’s election to waive a portion of their retired
date a different result. What it does require, in addition to tak- 5,y for veteran's Administration (VA) disability payments.

ing no action intended to unjustifiably inhibit the efforts of the 11,4 disadvantage of specific dollar amounts is that the amount

humanitarian organization, is a good faith effort on the part of \o ains the same even though the retired pay increases through
the command to provide support to the NGOs. annual cost-of-living increases.

As demonstrated, “law by analogy” requires commanders to
apply Article 10 principles to MOOTW. Applying these prin-  panefit from the cost-of-living increase, but can reduce the total

ciples to the scenario at the beginning of this note, it is clear that, ., o unt from which their percentage is determined by the elec-
Fhe_commander may not unjustifia_bly interfere with the human- ;5 to waive retired pay in exchange for VA disability pay.
itarian efforts of DWOB. More importantly a commander agorneys typically explain both options, let the spouse choose
could justifiably make a good faith effort, in the absence of mis- one, and head off to court. However, a recent Kansas case high-
sion constraints (such as fiscal prohibitions), to give support 0jghs the need for attorneys to reevaluate their advice and rec-
DWOB. ommend both a specific amount and a percentage.

Conversely, a specific percentage lets the former spouse

Conclusion According to the Kansas Court of Appealdrine Marriage
of Pierce* the trial court correctly ruled that it was powerless
As the military’s role shifts to MOOTW, the dynamics of to order a man to reinstate his military pension or to pay to his
what constitutes mission success changes. It is essentiakx-wife the share awarded her in the divorce after the pension
according to our own government, to “empower NGOs" to help was converted to disability pdy.In a surprising opinion, the
innocent civilians caught up in world troubles. While Article court stated that the wife should have done more to protect her-
10 cannot be read as creating an obligation to provide assistancgelf from this possibility when she signed the agreement giving
to such organization, it does prohibit unjustified interference her a percentage of the penstbn.
with the organization, and establishes a basis for adopting a pol-
icy of rendering such assistance when doing so is consistent The husband was retired at the time of the 1993 divorce and
with other requirements of the military mission. Major Max- already receiving his retired p&yHe and his wife had a prop-
well, Major Smidt, Major Corn. erty settlement that gave the wife 18/20ths of one-half of his
retirement benefit® The husband also agreed to name the wife

43. 10 U.S.C.A. §1408(a)(2)(C) (1999). The Uniformed Services Former Spouses Protection Act (USFSPA) requires thatf anpavtard of a member’s retired
pay as property be expressed in dollars or as a percentage of disposable retilgd pay.

44, 982 P.2d 995 (Kan. Ct. App. 1999). Because the regional reporter citation is not yet paginated, this note willlogeénttpé EXIS citation for pinpoint cita-
tions: No. 80,115, 1999 Kan. App. LEXIS 454 (Kan. Ct. App. June 25, 1999).

45. 1d. at *15-*16.
46. Id. at *12.

47. 1d. at *2. The parties in this case were married to each other twice and divorced twice. This case does not deal wittathad#sir divorce, but only with
the second.

48. |d. Under the parties’ settlement agreement, the wife was awarded, among other things, “eighteen twentieths (18/20ths) bf2)ra-thefmilitary retirement

benefits of the respondent, pursuant to 10 U.S.C. § 1408. From the amount due the petitioner the Air Force or Defensg Ageougtshall deduct the cost of
the Survivor Benefit Plan of which petitioner is the beneficiary.” This language is the only reference to the wife'snmtienent payld. at *2-*3.
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as his beneficiary under the Survivor Benefit Pfadlthough Additionally, the court found that the husband did not violate
the agreement set out the percentage the wife was to receive, the property settlement agreement because nothing in the
did not state any specific amount the wife was to receive or theagreement prevented him from waiving a portion of his pen-
duration of the payments. The agreement contained nothing sion® The court stated that the “very unambiguéuséttle-
prohibiting the husband from making a VA disability election ment agreement just gave the wife a specific portion of the
or forcing him to indemnify the wife if he made that elecibn.  retired pay, and that it “should have been perfectly obvious to
anyone in 1993 that if [the husband] waived all of his retirement
After the divorce, the husband converted his retired pay topay for a VA disability pension, [the wife] would get 18/20ths
disability payt? The wife stopped receiving her $600 per month of one-half of nothing® Because the wife was given the
payment? In 1997, the wife asked the court to order the hus- opportunity to protect herself from this very predicament at the
band to reinstate his retirement pay or pay her what she wasime of the divorce, the court found that she had shown no valid
entitled to under the agreement had he not elected disabilityreason why she should be allowed to do so fiow.
pay>* The trial court denied her request, and she appealed.
Simply put, the court believed that the wife had been
The court of appeals stated that since the divorce had beeawarded an asset that had merely declined in value over the
final since 1993, the only way to grant relief to the wife would years, and the court did not feel that this was a sufficient basis
be to modify and change the property settlement agreément. to reopen the divorce settlement and demand more payments or
However, becaus®lansell v. Manself made clear that state additional propert§? Although the court recognized that other
trial courts do not control military disability benefits, the trial state courts had granted relief similar to that sought by the
court could not do indirectly what it could not do directly, that wife,% it stated that Kansas state law was inconsistent with the
is, order the husband to reinstate his pension or pay a portion ofationale used in these decisiéfhS.he court also stated that the
his disability pay to the wif&.

49. Id. at *3.
50. Id.

51. Id. The court also noted that it was unknown whether the husband “voluntarily waived his retirement pay or whether it was thaikddye to his deteri-
orating physical condition.’ld. at *4.

52. 1d. at *4-*5.

53. Id. at *5.

54. Id. Kansas statute § 60-260(b) requires, in part:
[T]hat a motion for relief be filed within one year after the judgement takes effect and be grounded in one of the follewiiisg (&) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered evidence by which due diligence could not have beshinlisom/&y
move for a new trial; or (3) fraud, misrepresentation or other misconduct by an adverse party.

KAN. SraT. ANN. § 60-260(b) (1997).

55. Id. at *5. The agreement entered into by the parties “could not be amended or modified except by the written agreement afic¢acmgemty hereto.id.
at *4.

56. 490 U.S. 581 (1989Mansellmakes clear that the state trial courts have no jurisdiction over disability benefits received by a kdteran.
57. Pierce 1999 Kan. App. LEXIS 454, at *8
58. Id.
59. Id. at *9.
60. Id.
61. Id. at *12. The court found that the wife:
[Clould have insisted [the husband] agree that he would not convert his retirement funds to disability benefits. She did righel could

have provided that in the event the retirement funds were converted to disability benefits that [the husband] would bi® Entired to
pay her from other assets. She did not do so.

62. Id. at *12-*13.
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wife’s allegations were insufficient to satisfy a breach of con- Is It Time To Create Another Suspect Class?
tract actiorf® Missouri Supreme Court Holds That Divorced Parents Are
Not A Suspect Class
One judge dissented, stating that the wife’s vested interest in

the retired pay was similar to a life estate in propériyhe dis- Legal assistance attorneys have long guided clients through

senting judge also pointed out that although the Uniformed Serthe minefield of divorce and separation actions. One question

vices Former Spouses Protection Agtrohibits a state court  that frequently comes up is which parent, if any, bears respon-

from awarding more than fifty percent of a military pension to sibility for paying for the college education of their children? A

a former spous®,it allows courts to use other assets to satisfy majority of states provide for continued child support payments

the former spouse’s share of the prop&trty. for children under the age of twenty-one or twenty-two years
who are pursuing a college or vocational degree.

Although this case may be appealed further, it contains a

valuable teaching point for legal assistance attorneys. Includ- A recent Missouri caséSohring v. Snodgras® tested the

ing language in a property settlement or divorce decree thatonstitutionality of such a statute. The parents in this case had

awards a former spouse the greater of a specific dollar amoundlivorced in 1989t and the mother received custody of the cou-

or a percentage of the military retired pay, or requires the retiredple’s two childrerf? The father was ordered to pay child sup-

service member to indemnify the former spouse for the amountport, with the payment to increase in 1994n 1997, when the

of money lost after a VA disability election goes a long way couple’s oldest child—a daughter—applied to and was accepted

towards ensuring that clients do not suffer the same fate as they the University of Missouri-Columbia, the mother filed a

wife in In re Marriage of Pierce Major Boehman. motion compelling the father to pay a portion of the child’s col-
lege expenseXd. The father filed a motion to dismiss and a cross
motion to terminate child suppdft. The court overruled the
father's motions and ordered him to pay eighty percent of his
daughter’s college expensés.

63. Id. at *13 (citing Dexter v. Dexter, 661 A.2d 171 (Md. Ct. Spec. App. 1995)). The court also noted that several other staaésovdeuig the relief sought by
the wife, citing Matter of Marriage of Reinauer, 946 S.W.2d 853 (Tex. App. 1997) and Marriage of Jennings, 958 P.2d 368 @Amsii998). IDexter the wife
sued on a breach of contract action. The court found for the wife and awarded ddbeges661 A.2d at 171. IRierce the Kansas Court of Appeals found that
case to be an ordinary action for breach of contract, which had no support in the case befereeit1999 Kan. App. LEXIS 454, at *13-*14. The Kansas court
found nothing to indicate that the husband intentionally breached the settlement agreement and stated further thaeltediel thait la “motion filed in a divorce
action is or can be construed as an action for breach of contract, at least not as alleged by [the wife] in hetdnotion.”

64. Pierce 1999 Kan. App. LEXIS 454, at *13.

65. Id. at *14.

66. Id. at *18 (Green, J., dissenting).

67. 10 U.S.C. § 1408 (1994).

68. Pierce 1999 Kan. App. LEXIS 454, at *19-*20 (Green, J. dissenting).

69. 10 U.S.C. § 1408 (e)(6).

70. Kohring v. Snodgrass, No. 81139, 1999 Mo. LEXIS 52 (Mo. Aug. 24, 1999).

71. 1d. at *1.

72. 1d.

73. 1d. The amount was increased to $900 monthly for the two children.

74. 1d.

75. 1d.

76. 1d at *2. The father was also ordered to pay a portion of the mother’s attorney fees.
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On appeal the father argued, among other thihtigt the political powerlessness as to command extraordinary protec-
state statute unconstitutionally established child supporttion from the majoritarian political proces¥.” Traditionally,
award$® for college expenses in violation of the equal protec- membership in a suspect class is reserved for those persons
tion clauses of the United States Constitution and the Missouriclassified according to gender, race, national origin, and illegit-
Constitution”® He also argued that the statute infringed upon imacy® Not only is one’s status as a divorced parent outside
his “fundamental right” to decide whether to financially sup- any of these criteria, but membership in a suspect class is usu-
port an adult® The Missouri statuteessentially provides that ally something over which the member has no control, and
any child enrolled in an institution of higher learning by the additional protections are therefore required. The decision to
October following their graduation from high school, who divorce, or at least the decision to marry, which may ultimately
remains enrolled in at least twelve credit hours per semester, itead to divorce, is made voluntarily.
entitled to continued parental support until completing the
degree program or reaching the age of twenty-two, whichever The second prong of the father’s argument was that the stat-
occurs first. ute also burdens a different suspect class—illegitimate children

and children from broken homes-by “alienating them from the

The court noted that the first step in determining whether aparent required to pay support and subjecting them ‘to the
statute violates the equal protection clause is to decide whetheregrettable but almost inevitable reality of divided allegiances
the challenged statutory classification “operates to the disad-o their parents.® The court disagreed, finding that it was the
vantage of some suspect class or impinges upon a fundamentdivorce or separation itself that tended to alienate the children
right explicitly or implicitly protected by the Constitutiof?.” from the non-custodial parent. Conversely, the purpose of the

statute was to support the child, not burden the children. The

The father’s equal protection argument consisted of two court also found that even if the children of broken marriages
prongs. The first prong was that the statute “burdens a previconstituted a suspect class, there was no equal protection viola-
ously unrecognized suspect class of unmarried, divorced, otion.®”
legally separated parents and imposes on them a monetary obli-
gation [of] funding their children’s college education that does  The father also argued that as an unmarried parent, he had a
not exist for married parent&” The court disagreed, noting “fundamental right” to decide whether to provide support to an
that a suspect class ordinarily contains a group of persons “sadadult child®® As he can legally exert no control over his adult
dled with such disabilities, or subjected to such a history of pur-daughter, it should be his decision, and not the state’s, whether
poseful unequal treatment, or relegated to such a position oto financially support her. Although conceding that the parent-

77. The father also argued that his daughter failed to comply with the statute’s requirements by showing him the coassenrsiiedhin, the credits earned, and
her grades. The father also appealed the decision ordering him to pay 80% of the college expenses, as well as a powithers tteorney feedd.

78. Mo. Rev. SraT. § 452.340.5 (1998).

79. Kohring, 1999 Mo. LEXIS 52, at *2.

80. Id.

81. Inrelevant part, Missouri statute § 452.340.5 states:
If when a child reaches age eighteen, the child is enrolled in and attending a secondary school program of instrucéatglthepgyart obli-
gation shall continue, if the child continues to attend and progresses toward completion of said program, until the ctiéd soctpprogram
or reaches age twenty-one, whichever occurs first. If the child is enrolled in an institution of vocational or highenethidatéy than Octo-
ber first following graduation from a secondary school or completion of a graduation equivalence degree program and e [ohiddas
enrolls for and completes at least twelve hours of credit each semester, not including the summer semester, at anfinstatimmabor
higher education and achieves grades sufficient to re-enroll at such institution, the parental support obligation skeallrtdrtiawchild com-
pletes his or her education, or until the child reaches the age of twenty-two, whichever occurs first.

Mo. Rev. SraT. § 452.340.5.

82. Kohring, 1999 Mo. LEXIS 53, at *4 (quoting Missourians for Tax Justice EEtmect v.Holden, 959 S.W.2d 100, 103 (Mo. 1997) (quoting San Antonio Indep.
Sch. Dist. vRodriguez, 411 U.S. 1, 17 (1973)).

83. Id. at *5.

84. Id. (quoting San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973)).

85. Id. (quoting Call v. Heard, 925 S.W.2d 840, 846-47 (Mo. 1996); State v. Stokely, 842 S.w.2d 77, 79 (Mo. 1992)).
86. Id. at *6.

87. Id.
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child relationship is “an associational right . . . of basic impor- Criminal Law Note
tance in our society?®the court found that a “parent’s financial
obligations to his or her child are considered merely economic
consequences that do not critically affect associational
rights.”™® The court also found that because the father’s alleged Introduction

“right” to decide whether to support his adult child involved

only economic interests and not his associational rights, the This note highlights the changes made toMt@&M and the
statute was not subject to strict scrufihy. impact these amendments may have for military criminal law
epractitioners. The Appendix to this note contains a copy of the
1999 amendments to tivdanual for Courts-Martia MCM).¢”
Generally, the changes will take effect 1 November 1999.

Explanation of the 1999 Amendments to the
Manual for Courts-Martial

Once the court found that no suspect classifications wer
involved and no fundamental rights impinged upon, it turned to
whether the statute would meet the constitutionality test by
relating to a legitimate state inter&tThe court agreed with
the mother’s argument that “the state has a legitimate interest in
securing higher education opportunities for children from bro-
ken homes?® because those children suffer disadvantages thatM
children of existing marriages do rfétThe court held that the
statute “rationally advance[s] a legitimate state interest by
requiring financially capable parents to lend support to their
children wishing to pursue higher educatiéh.KMoreover, the
court held that the statute only deals with financial intefésts.
For all of these reasons, the court found no constitutional viola-
tion.

Qualifications of the Military Judge

The 1999 amendments included a change to Rule for Courts-
artial (R.C.M.) 502(c), dealing with the qualifications of the
military judge. Formerly, R.C.M. 502(c) required that a mili-
tary judge be “a commissioned officer on active duty in the
armed forces® Amended R.C.M. 502(c) removes the “on
active duty” requirement. This change applies only to cases
where arraignment has been completed on or after 1 November
1999. The purpose of this amendment is to enable Reserve
Component judges to conduct trials during periods of inactive
From a practical perspective, legal assistance attorneys musduty training and inactive duty training travel. Congress estab-
ensure that their divorce and separation clients are aware thdished the qualifications for military judges in Article 26, Uni-
their support orders and agreements are subject to modificatiofiorm Code of Military Justice (UCMJy,but did not mandate
by statutory operation, and that the obligation to provide child that military judges be on active duty. The active duty qualifi-
support does not necessarily end when the child reaches the agmtion appears to be a “vestigial requirement” from the 1951
of majority. Major Boehman. and 1969MCM. Deleting the language should “enhance effi-
ciency in the military justice systent®

88. Id.

89. Id. at *7 (quoting M.L.B. v. S.L.J., 519 U.S. 102, 116 (1996)).

90. Id. (quoting Rivera v. Minnich, 483 U.S. 574, 580 (1986)).

91. Id. at *8.

92. Id. (quoting Missourians for Tax Justice Educ. Project v. Holden, 959 S.W.2d 100, 103 (Mo. 1997)).
93. Id. at *9.

94. 1d. (quoting Leahy v. Leahy, 858 S.W.2d 221 (Mo. 1993)).

95. Id.

96. Id.

97. Executive Order Number 13,140 contains the recent amendmentdaGtheSeeExec. Order No. 13,140, 64 Fed. Reg. 55,115 (1999).
98. ManuaL FOR CoURTS-MARTIAL, UNITED STaTES, R.C.M. 502(c) (1998) [hereinafter MCM].

99. UCMJ art. 26 (1998).

100. Exec. Order No. 13,140, 64 Fed. Reg. at 55,120.
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Remote Live Testimony of a Child (5) the accused will be allowed private, contemporaneous com-
munication with his counsé’
The President created new rules for cases involving child
abuse or domestic violence to accommodate child victims and The 1999 amendments include a new rule, R.C.M. 804(c),
witnesses who may be reluctant or fearful to testify before awhich provides for another exception to the general rule in
court-martial. R.C.M. 804(a}’ Under R.C.M. 804(c), the accused may pre-
clude the use of the procedures under R.C.M. 914(a) if he vol-
A newly-created provision of Military Rule of Evidence untarily leaves the courtroom during the testimony of the child
(MRE) 611 reflects Confrontation Clause case &by witnesst®® Rule for Courts-Martial 804(c) permits the accused
establishing procedures that the military judge can employ toto go to a remote location where he may view the proceedings.
permit child victims or witnesses to testify from an area outside In that situation, two-way closed circuit television will transmit
of the courtroom. The military judge may employ these proce-the child’s testimony from the courtroom to the accused’s loca-
dures upon a finding that a child is unable to testify in opention. The accused will also have private, contemporaneous
court in the presence of the accused (1) because of fear, (2)ommunication with his counsel. The accused’s election to
because the child would suffer emotional trauma from testify- leave the courtroom during the child witness’s testimony does
ing, (3) because of a mental or other infirmity, or (4) because ofnot otherwise affect the accused’s right to be present for the
conduct by the accused or defense counsel that causes the chitdmainder of the trial.
to be unable to continue testifyid§§. The analysis to MRE
611(d) clarifies that child witnesses who are not victims can be
allowed to testify from a remote locatié. Sentencing

If the military judge makes one of the above findings under The 1999 changes to R.C.M. 1001(b)(4) arguably expand
MRE 611(d)(3), the military judge must permit testimony of the the types of aggravation evidence that can be admitted during
child outside of the presence of the accused. The judge willthe pre-sentencing phase of trial. The 1999 version of R.C.M.
decide the procedure to take the remote testimony, but the test001(b)(4) includes the same language as the 1998 version,
timony should normally be taken via a two-way closed circuit with the following additions: “In addition, evidence in aggra-
television system. At a minimum, the judge must follow the vation may include evidence that the accused intentionally
procedures under R.C.M. 914(a): (1) the victim or witness shallselected any victim or any property as the object of the offense
testify from a remote location; (2) personnel at the remote loca-because of the actual or perceived race, color, religion, national
tion is limited to the witness, counsel for each $8equip- origin, ethnicity, gender, disability, or sexual orientation of any
ment operators, and other persons deemed necessary by therson.?® The rule was amended to insure that “hate crime”
military judgei®® (3) sufficient monitors will be used to ensure evidence could be presented to the sentencing authority. It is
that the judge, the accused, the members, the court reporter, aritkely that the language of R.C.M. 1001(b)(4) was already
the public can see and hear the testimony; (4) the voice of thdédroad enough to allow the government to introduce “hate
military judge will be transmitted into the remote location; and crime” evidence. The 1998 version of R.C.M. 1001(b)(4)

101. Id. at 55,118.

102. SeeMaryland v. Craig, 497 U.S. 836 (1990); United States v. Longstreath, 45 M.J. 366 (1996); United States v. Aiddtsbri45 (1999).See alsd8
U.S.C.S. § 3509 (LEXIS 1999). raig, the Supreme Court required trial judges to make three case specific findings before allowing a child victim to testify in the
absence of face-to-face confrontation. These findings are: (1) The procedure proposed is necessary to protect ththeveldcevaétim, (2) The child victim

would be traumatized by the presence of the accused, and (3) The emotional distress would be dereitirans.Craig, 497 U.S. at 856.

103. Exec. Order No. 13,140, 64 Fed. Reg. at 55,118.

104. Id. at 55,122.

105. This does not include an accused who is representing himself.

106. An example would be an attendant for the child.

107. Exec. Order No. 13,140, 64 Fed. Reg. at 55,116.

108. MCM,supranote 98, R.C.M. 804(a), (b). Rule for Courts-Martial 804(a) establishes a general rule that the accused will be possessibaaf the court-
martial. Rules for Court Martial 804(b) identifies two exceptions to the general rule: when the accused is absent wathétet l@aaignment, and when the accused

is persistently disruptive in courSeeUnited States v. Daultod5 M.J. 212 (1996) (holding that the accused’s rights were violated when he was removed from the
courtroom so that a child witness could testify).

109. Exec. Order No. 13,140, 64 Fed. Reg. at 55,115.

110. Id. at 55,116.
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allowed the government to introduce “aggravating circum- tice and endorsed by the President “to afford greater protection
stances directly relating to or resulting from the offense of to victims who are especially vulnerable due to their age.”
which the accused was found guilt§#” The motive for a per-
son to commit a crime, especially if the motive is hate, would Psychotherapist-Patient Privilege
probably be an aggravating circumstance directly relating to the
offense™ Any question that might have existed has now been  Military Rule of Evidence 513 establishes a psychothera-
removed by this amendment. pist-patient privilege for investigations or proceedings autho-
rized under the UCM38 Military Rule of Evidence 513
The language of the amendment is taken from section 3A1.1clarifies military law in light of the Supreme Court decision in
of the Federal Sentencing Guidelin&s.Under the Federal Jaffee v. Redmon@ Military Rule of Evidence 518 not
Sentencing Guidelines, evidence that a crime was motivated byntended to apply to any proceeding other than those authorized
hate of a particular race, color, religion, national origin, ethnic- under the UCMJ.The rule was based in part on the proposed
ity, gender, sexual orientation, or disability allows for an Federal Rule of Evidence (not adopted) 504 and state rules of
upward adjustment in the sentence received by the actéised. evidence. Military Rule of Evidence 513 is not a physician-
patient privilege; instead, it is a separate rule based on the social
Another 1999 amendment in the area of sentencing is deletbenefit of confidential counseling recognized Jaffee The
ing R.C.M. 1003(b)(4). This change removes the loss of num-armed forces still does not recognize a physician-patient privi-
bers, lineal position, or seniority as a possible punishment in aege for its member§? The exceptions to the new MRE 513
court-martial. According to the analysis accompanying the are intended to emphasize that military commanders are to have
1999 changes, the punishment was dropped “because of its negrccess to all information and that psychotherapists are to
ligible consequences and the misconception that it was a meaneadily provide information necessary for the safety and secu-
ingful punishment s rity of military personnel, operations, installations, and equip-
ment.

Capital Cases: Aggravating Factors
New Offense: Reckless Endangerment
The amendment to R.C.M. 1004 adds an additional aggra-
vating factor to the list of those aggravating factors that may The recent changes to tMCM created paragraph 100a of
warrant the death penalfy. The new aggravating factor is the part IV, which enumerates reckless endangerment as an offense
premeditated murder of a person under age fifteen. This factounder Article 134. This addition is based dnited States v.
is now found at R.C.M. 1004(c)(7)(K) and is the final aggravat- Woods'?* As defined by the President, the offense has four ele-
ing factor listed with respect to violations of Article 118(1). ments: (1) the accused engaged in conduct; (2) the conduct was
The number of aggravating factors listed in R.C.M. 1004 is now wrongful and reckless or wanton; (3) the conduct was likely to
twenty-four, twelve of which involve premeditated murder. produce death or grievous bodily harm to another person; and
The analysis now accompanying this amendment refers to g4) under the circumstances, the conduct was prejudicial to
desire posited by the Joint Services Committee on military jus-good order and discipline or service-discredifitigThe para-

111. MCM,supranote 98 R.C.M. 1001(b)(4).

112. United States v. Martin, 20 M.J. 227, 232 (C.M.A. 1985).

113. Exec. Order No. 13,140, 64 Fed. Reg. at 55,121.

114. 1d.

115. Id.

116. Id.

117. 1d.

118. Id. at 55,118.

119. 518 U.S. 1 (1996).

120. SeeMCM, supranote 98, M.. R. Evip. 302, 501 analysis, app. 22, at A22-7, A22-37.

121. 28 M.J. 318 (C.M.A. 1989) (finding that unprotected sexual intercourse with another service member, while HIV-posifiee laeing counseled that the
virus is deadly and can be transmitted sexually, stated an offense under Article 134); Exec. Order No. 13,140, 64 Pesi1R8g. at

122. Exec. Order No. 13,140, 64 Fed. Reg. at 55,119.
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graph also explains to practitioners the offense and provides @o produce death or grievous bodily harm. This offense is an

model specification. The maximum punishment is a bad-con-effort to deter the conduct before injury or death actually

duct discharge, total forfeitures, and confinement for one year.occurs. Although the amendment was based on an HIV-related

case, the offense may be charged in many different types of

The addition of reckless endangerment as an enumeratedases, such as child neglect. In cases involving the operation of

offense under Article 134 assists the government in prosecuting/ehicles, aircraft, and vessels, however, Article 111 will proba-

crimes against people. This offense is unique in that it requiresly preempt a charge under Article 134. Major Sitler.

neither specific intent nor consummated harm. The prosecution

must prove, however, that the conduct was recklesdilaig
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Appendix
EXECUTIVE ORDER

1999 AMENDMENTS TO THE MANUAL
FOR COURTS-MARTIAL, UNITED STATES

By the authority vested in me as President by the Constitution and the laws of the United States of America, includi4g ohtiéet0, United
States Code (Uniform Code of Military Justice, 10 U.S.C. 801-946), in order to prescribe amendments to the Manual for iGal,ifti Ml
States, prescribed by Executive Order 12,473, as amended by Executive Order 12,484, Executive Order 12,550, Executb@cOEdeclflye
Order 12,708, Executive Order 12,767, Executive Order 12,888, Executive Order 12,936, Executive Order 12,960, and Execl8y@806rd
is hereby ordered as follows:

Section 1. Part Il of the Manual for Courts-Martial, United States, is amended as follows:
a. R.C.M. 502(c) is amended to read as follows:

“(c) Qualifications of military judge. A military judge shall be a commissioned officer of the armed forces who is a metinddraofof a
Federal court or a member of the bar of the highest court of a State and who is certified to be qualified for duty gsjadgditar the Judge
Advocate General of the armed force of which such military judge is a member. In addition, the military judge of a generait@ishall be
designated for such duties by the Judge Advocate General or the Judge Advocate General’s designee, certified to be dutglifisd fianilitary
judge of a general court-martial, and assigned and directly responsible to the Judge Advocate General or the Judge Aeradsade sEpree.
The Secretary concerned may prescribe additional qualifications for military judges in special courts-martial. As usedbgethion “military
judge” does not include the president of a special court-martial without a military judge.”

b. R.C.M. 804 is amended by redesignating the current subsection (c) as subsection (d) and inserting after subseftidmwinpthew
subsection (c):

“(c) Voluntary absence for limited purpose of child testimony.

(1) Election by accused. Following a determination by the military judge that remote live testimony of a child is appuoguizté
to Mil. R. Evid. 611(d)(3), the accused may elect to voluntarily absent himself from the courtroom in order to precludef e csgures
described in R.C.M. 914a.

(2) Procedure. The accused’s absence will be conditional upon his being able to view the witness’ testimony from aat@&mote loc
Normally, a two-way closed circuit television system will be used to transmit the child’s testimony from the courtroorrcieséeislocation. A
one-way closed circuit television system may be used if deemed necessary by the military judge. The accused will atkeh®ipade] con-
temporaneous communication with his counsel. The procedures described herein shall be employed unless the accusechbasngaela k
affirmative waiver of these procedures.

(3) Effect on accused's rights generally. An election by the accused to be absent pursuant to subsection (c)(1) €mafiseot oth
affect the accused’s right to be present at the remainder of the trial in accordance with this rule.”

c. The following new rule is inserted after R.C.M. 914:

“Rule 914a. Use of remote live testimony of a child

(@) General procedures. A child shall be allowed to testify out of the presence of the accused after the militasydetiggenireed that the
requirements of Mil. R. Evid. 611(d)(3) have been satisfied. The procedure used to take such testimony will be detehaimelitdry judge
based upon the exigencies of the situation. However, such testimony should normally be taken via a two-way closedisi@uisystem. At
a minimum, the following procedures shall be observed:

(1) The witness shall testify from a remote location outside the courtroom;

(2) Attendance at the remote location shall be limited to the child, counsel for each side (not including an accussgijpmse,
operators, and other persons, such as an attendant for the child, whose presence is deemed necessary by the military judge;

(3) Sulfficient monitors shall be placed in the courtroom to allow viewing and hearing of the testimony by the militatiigudge,
accused, the members, the court reporter and the public;

(4) The voice of the military judge shall be transmitted into the remote location to allow control of the proceedings; and

(5) The accused shall be permitted private, contemporaneous communication with his counsel.
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(b) Prohibitions. The procedures described above shall not be used where the accused elects to absent himself froontheucsusint to
R.C.M. 804(c).”

d. R.C.M. 1001(b)(4) is amended by inserting the following sentences between the first and second sentences:

“Evidence in aggravation includes, but is not limited to, evidence of financial, social, psychological, and medical impaaston o

to any person or entity who was the victim of an offense committed by the accused and evidence of significant adverséhienpact on

mission, discipline, or efficiency of the command directly and immediately resulting from the accused’s offense. Ineddition,

dence in aggravation may include evidence that the accused intentionally selected any victim or any property as thé@bject of t

offense because of the actual or perceived race, color, religion, national origin, ethnicity, gender, disability, or esetati@ioaf

any person.”

e. R.C.M. 1003(b) is amended:

(1) by striking subsection (4) and

(2) by redesignating subsections (5), (6), (7), (8), (9), (10), and (11) as subsections (4), (5), (6), (7), (8), (9)raspedtdiely.

f. R.C.M. 1004(c)(7) is amended by adding at end the following new subsection:

“(K) The victim of the murder was under 15 years of age.”
Section 2. Part Il of the Manual for Courts-Martial, United States, is amended as follows:

a. Insert the following new rule after Mil. R. Evid. 512:

“Rule 513. Psychotherapist-patient privilege

(a) General rule of privilege. A patient has a privilege to refuse to disclose and to prevent any other person from alisoidglegtial com-
munication made between the patient and a psychotherapist or an assistant to the psychotherapist, in a case arisinGMddédrshehléom-
munication was made for the purpose of facilitating diagnosis or treatment of the patient’'s mental or emotional condition.

(b) Definitions. As used in this rule of evidence:

(1) A “patient” is a person who consults with or is examined or interviewed by a psychotherapist for purposes of adwaisis, diagn
treatment of a mental or emotional condition.

(2) A “psychotherapist” is a psychiatrist, clinical psychologist, or clinical social worker who is licensed in any statg, fsses-
sion, the District of Columbia or Puerto Rico to perform professional services as such, or who holds credentials to freedécesdrom any
military health care facility, or is a person reasonably believed by the patient to have such license or credentials.

(3) An “assistant to a psychotherapist” is a person directed by or assigned to assist a psychotherapist in providimgisefesss,
or is reasonably believed by the patient to be such.

(4) A communication is “confidential” if not intended to be disclosed to third persons other than those to whom disaidsuitiecis
ance of the rendition of professional services to the patient or those reasonably necessary for such transmission ofita&icommun

(5) “Evidence of a patient’s records or communications” is testimony of a psychotherapist, or assistant to the sameremopdsien
that pertain to communications by a patient to a psychotherapist, or assistant to the same for the purposes of disgmosig of the patient’s
mental or emotional condition.

(c) Who may claim the privilege. The privilege may be claimed by the patient or the guardian or conservator of th& pat&mm.who may
claim the privilege may authorize trial counsel or defense counsel to claim the privilege on his or her behalf. The pgjshatlssistant to the
psycho-therapist who received the communication may claim the privilege on behalf of the patient. The authority of Suctherppiat, assis-
tant, guardian, or conservator to so assert the privilege is presumed in the absence of evidence to the contrary.

(d) Exceptions. There is no privilege under this rule:

(1) when the patient is dead;

(2) when the communication is evidence of spouse abuse, child abuse, or neglect or in a proceeding in which one spedseiik char
a crime against the person of the other spouse or a child of either spouse;

(3) when federal law, state law, or service regulation imposes a duty to report information contained in a communication;
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(4) when a psychotherapist or assistant to a psychotherapist believes that a patient’s mental or emotional conditiopatiakes the
danger to any person, including the patient;

(5) if the communication clearly contemplated the future commission of a fraud or crime or if the services of the psyshatigerapi
sought or obtained to enable or aid anyone to commit or plan to commit what the patient knew or reasonably should haveckaanmé&oor
fraud;

(6) when necessary to ensure the safety and security of military personnel, military dependents, military propertyirdiaisadiash,
or the accomplishment of a military mission;

(7) when an accused offers statements or other evidence concerning his mental condition in defense, extenuation, oungggation,
circumstances not covered by R.C.M. 706 or Mil. R. Evid. 302. In such situations, the military judge may, upon motideclosiaedf any
statement made by the accused to a psychotherapist as may be necessary in the interests of justice; or

(8) when admission or disclosure of a communication is constitutionally required.
(e) Procedure to determine admissibility of patient records or communications.

(1) In any case in which the production or admission of records or communications of a patient other than the accusadiis a mat
dispute, a party may seek an interlocutory ruling by the military judge. In order to obtain such a ruling, the party shall:

(A) file a written motion at least 5 days prior to entry of pleas specifically describing the evidence and stating théopurpinse
it is sought or offered, or objected to, unless the military judge, for good cause shown, requires a different timeofopdilmgs filing during
trial; and

(B) serve the motion on the opposing party, the military judge and, if practical, notify the patient or the patient’s goasdian
vator, or representative that the motion has been filed and that the patient has an opportunity to be heard as sepéoatrapbuie)(2).

(2) Before ordering the production or admission of evidence of a patient's records or communication, the military judgelsball co
a hearing. Upon the motion of counsel for either party and upon good cause shown, the military judge may order thedeeharihgtlebohearing,
the parties may call witnesses, including the patient, and offer other relevant evidence. The patient shall be affedable oppsrtunity to
attend the hearing and be heard at the patient’s own expense unless the patient has been otherwise subpoenaed oreadateédedappng.
However, the proceedings shall not be unduly delayed for this purpose. In a case before a court-martial composed afdgeditatynembers,
the military judge shall conduct the hearing outside the presence of the members.

(3) The military judge shall examine the evidence or a proffer thereof in camera, if such examination is necessarytie métion.t

(4) To prevent unnecessary disclosure of evidence of a patient’s records or communications, the military judge maydseee prote
orders or may admit only portions of the evidence.

(5) The motion, related papers, and the record of the hearing shall be sealed and shall remain under seal unlessgutigaalitany
appellate court orders otherwise.”

b. Mil. R. Evid. 611 is amended by inserting the following new subsection at the end:
“(d) Remote live testimony of a child.

(1) In a case involving abuse of a child or domestic violence, the military judge shall, subject to the requirementsioh{@pséct
this rule, allow a child victim or witness to testify from an area outside the courtroom as prescribed in R.C.M. 914A.

(2) The term “child” means a person who is under the age of 16 at the time of his or her testimony. The term “abusérméarwhild
the physical or mental injury, sexual abuse or exploitation, or negligent treatment of a child. The term “exploitationhigammography or
child prostitution. The term “negligent treatment” means the failure to provide, for reasons other than poverty, adegdiatbifupdshelter, or
medical care so as to endanger seriously the physical health of the child. The term “domestic violence” means an bfisrzseaghaiement the
use, attempted use, or threatened use of physical force against a person and is committed by a current or former spougeapaisentf the
victim; by a person with whom the victim shares a child in common; by a person who is cohabiting with or has cohabitedatiithakea spouse,
parent, or guardian; or by a person similarly situated to a spouse, parent, or guardian of the victim.

(3) Remote live testimony will be used only where the military judge makes a finding on the record that a child is usébldrto te
open court in the presence of the accused, for any of the following reasons:

(A) The child is unable to testify because of fear;

(B) There is substantial likelihood, established by expert testimony, that the child would suffer emotional trauma fyimg; testif
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(C) The child suffers from a mental or other infirmity; or
(D) Conduct by an accused or defense counsel causes the child to be unable to continue testifying.

(4) Remote live testimony of a child shall not be utilized where the accused elects to absent himself from the courtoatarineac
with R.C.M. 804(c).”

Section 3. Part IV of the Manual for Courts-Martial, United States, is amended as follows:
a. Insert the following new paragraph after paragraph 100:
“100a. Article 134: (Reckless endangerment)
a. Text. See paragraph 60.
b. Elements.
(1) That the accused did engage in conduct;
(2) That the conduct was wrongful and reckless or wanton;
(3) That the conduct was likely to produce death or grievous bodily harm to another person; and

(4) That under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in tleesuwoned fo
was of a nature to bring discredit upon the armed forces.

c. Explanation.

(1) Ingeneral. This offense is intended to prohibit and therefore deter reckless or wanton conduct that wrongfullgubstaesial
risk of death or serious injury to others.

(2) Wrongfulness. Conduct is wrongful when it is without legal justification or excuse.

(3) Recklessness. “Reckless” conduct is conduct that exhibits a culpable disregard of foreseeable consequences tatwhas from
or omission involved. The accused need not intentionally cause a resulting harm or know that his conduct is substaintiallyanest that result.
The ultimate question is whether, under all the circumstances, the accused’s conduct was of that heedless nature taahyaaiaminently

dangerous to the rights or safety of others.

(4) Wantonness. “Wanton” includes “reckless,” but may connote willfulness, or a disregard of probable consequencetesaribthus
a more aggravated offense.

(5) Likely to produce. When the natural or probable consequence of particular conduct would be death or grievous baditaharm,
be inferred that the conduct is “likely” to produce that result. See paragraph 54c(4)(a)(ii)-

(6) Grievous bodily harm. “Grievous bodily harm” means serious bodily injury. It does not include minor injuries, silablasye
or a bloody nose, but does include fractured or dislocated bones, deep cuts, torn members of the body, serious danshgegarisiemd other
serious bodily injuries.

(7) Death or injury not required. Itis not necessary that death or grievous bodily harm be actually inflicted to pesseamdihger-
ment.

d. Lesserincluded offenses. None.

e. Maximum punishment. Bad-conduct discharge, forfeiture of all pay and allowances, and confinement for 1 year.

f. Sample specification. In that (personal jurisdiction data), did, (at/on board—location)(subject-mattéorjudista, if
required), on or about 19, wrongfully and recklessly engage in conduct, to wit: (he/she)(describe cahdtdtpautused’s
conduct was likely to cause death or serious bodily harm to

Section 4. These amendments shall take effect on 1 November 1999, subject to the following:

a. The amendments made to Military Rule of Evidence 611, shall apply only in cases in which arraignment has been coonjgiftézd.on
November 1999.
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b. Military Rule of Evidence 513 shall only apply to communications made after 1 November 1999.

c. The amendments made to Rules for Courts-Martial 502, 804, and 914A shall only apply in cases in which arraignmenbhgsdiedn
on or after 1 November 1999.

d. The amendments made to Rules for Courts-Martial 1001(b)(4) and 1004(c)(7) shall only apply to offenses committed exftdyet NG99.

e. Nothing in these amendments shall be construed to make punishable any act done or omitted prior to 1 November 1389Mothich-w
ishable when done or omitted.

f. The maximum punishment for an offense committed prior to 1 November 1999, shall not exceed the applicable maxim ua timesfifieet
of the commission of such offense.

g. Nothing in these amendments shall be construed to invalidate any nonjudicial punishment proceeding, restraint, imvestigatiof
charges, trial in which arraignment occurred, or other action begun prior to 1 November 1999, and any such nonjudicialtptesstaing, inves-
tigation, referral of charges, trial, or other action may proceed in the same manner and with the same effect as if thresgshszhdot been
prescribed.

WILLIAM J. CLINTON

THE WHITE HOUSE,
October 6, 1999.
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The Art of Trial Advocacy
Faculty, The Judge Advocate General’s School, U.S. Army

Advocacy in Front of the Military Judge case, watching the judge try someone else’s case, so you can get
a feel for his habits, quirks, and pet peeves, is invaluable.
Much of advocacy training focuses on finding ways to per-
suade and convince fact finders at various trial stages. Too
often, however, judge advocates forget that there is another per- Courtesy at All Times
son in the courtroom that they must often try to convince just as
much. That person, of course, is the military judge! On ques- As James McElhaney states, “The adversary system applies
tions of law, whether arguing for the admissibility of evidence to the lawyers, not the judge. Do not start a war with the judge—
or to sustain a particular objection, advocacy can be just as/ou are not likely to win¥ Because judge advocates deal with
important as when judge advocates present pure questions ahilitary judges so often, they often fail to show basic military
“fact” to panel members. This note addresses ways to improvecourtesy—something they would never fail to show to a battal-
advocacy in front of the military judge. It addresses generalion or brigade commander. Attention by counsel to elementary
points, such as “knowing your judge” and being courteous. Itmanners and military courtesy will avoid embarrassing and
also discusses ways to ensure the military judge gets in theven disrespectful moments.
“comfort zone.” Finally, it will present some advocacy tips for
objections and motions practice. Of course, counsel should always stand when addressing the
military judge, refer to the judge as “Your Honor” or “Sir or
Ma’am,” and always accord the judge the respect that he is due.
Know Your Judge Additionally, one sure way of displaying a lack of courtesy and
of being—perhaps embarrassingly—corrected in front of mem-
Judge advocates have heard this adage many times beforbgers is to play “ping-pong” with opposing counsel. Counsel
but it bears repeating: advocacy is an art, not a science. Advomust not address each other in a heated exchange, rather than
cacy is practiced in front of human beings, all of whom come to addressing the judge. This is especially true during an objec-
court with flaws, gifts, reputations, and an infinite variety of life tion.
experiences. The most brilliant “by the book” lawyer is inef-
fective in court if he cannot grasp the human element in each Counsel should also, as a matter of basic courtesy and
case. The judge is neither a computer who can endlessly absontespect, start the trial with documents and evidence previously
and process information, nor a Solomon who can dispense promarked, having gone over them with the court reporter prior to
found wisdom without effort, but a human being with an atten- trial. Trial counsel should ensure the flyer and findings and
tion span of a certain length and an intelligence of a particularsentencing worksheets are prepared. This saves time and
depth. He may also possess idiosyncrasies to a peculiar degremakes counsel look professional and better prepared. Finally,
trial and defense counsel should coordinate and negotiate issues
Knowing such things about judges is important when trying before approaching the judge. This eliminates a possibly need-
cases, and may require some detective work on the judge advdess extra step and reassures the judge that counsel are genu-
cate’s part, especially if the judge is visiting or new to the cir- inely working together.
cuit. Calling colleagues in other circuits who have tried cases
before a new or unknown judge is always wise. Finding out
“track records” for judges in sentencing (and keeping your own Getting Judges in the Comfort Zone
track records if it is your judge) is another important tool. Get-
ting a copy of his rules of court and mastering them is also a If there is one thing most judges dislike, it is going “out on a
necessity. limb” to make a ruling. Judges like to rely on standard prac-
tices, established rules, astare decisis No judge wants to be
Trial counsel will usually have to ensure that the courtroom scrutinized by a “higher” authority, to be told that his decision
is configured the way the judge likes it. Find out if you do not was bad, and then have this published for everyone—especially
know. If the judge is visiting, find out if he will need certain his peers—to see. That is what happens when a judge is over-
references available. A visiting judge will usually bring a lap- turned by an appellate court. What counsel should be aware of
top computer with him, so make sure there is a printer in theis the need to get judges “in the comfort zone"—in an area where
chambers for him to use—he should not have to run down thehey are comfortable when making their rulings. To help them
hall or across the street to the criminal law office every time heget there, counsel should do the following:
wants to print something. Finally, before going to court in your

1. XMmEeEs McELHANEY, McELHANEY's TRIAL NoTEBOOK 700 (1994).
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Use the language of the rules, and then d0i@&e way to cially if it is in the context of a possible “subterfuge” search
get a judge into the comfort zone is to use the “tried and true”which requires a higher burden of proof for the government to
language of the rules and familiar words and terms. This mayenter in a piece of evidenéeBut this argument forces the judge
actually involve using language that is not required to satisfy ato decide an issue using still unsettled law. If the judge is going
legal burden. By meeting a more stringent legal burden, theto rule that, based dvicCarthy there is no expectation of pri-
judge will feel assured that he is also certainly satisfying thevacy in the barracks or at least a highly reduced, he is undoubt-
lesser standard actually required by law. edly setting up an issue on appeal. Furthermore, the judge may

be signaling to government counsel in his jurisdiction that war-

Take for example the required test for determining probablerantless intrusions in the barracks are legally sufficient as a mat-
cause. As announced fhinois v. Gates’ the standard for  ter of course—a signal he would probably not want to give.
determining probable cause is that under the “totality of the cir-
cumstances” there was probable cause that the evidence is Doing it the judge’s way — if you ca@nRelated to using well-
located at a particular locatidnThis replaces the older, more established rules and familiar language is the following point
stringentAguilar-Spinnellitest, which requires two factors to by McElhaney: “When the judge gives you a clue to what
be satisfied: (1) that informant had a solid basis of information,words he expects in a foundation, make them the words you
and (2) that the informant was sufficiently reliable. use. If you think something else is required, put that in, to be

sure. But do not insist on your terminology just for its own

At first glance, one may question why a trial counsel would sake.® Again, the idea is to make a judge comfortable so he
want to use the more stringefguilar-Spinellitest in arguing will agree with your position. Part of doing that is not just using
that probable cause was satisfied. The reason is twofold. Firsthe applicable rules, standards, and terms the judge is familiar
the “totality of the circumstances” test of Gates is sometimeswith, but also using the requirements and language the judge
considered hard to grasp because it is so highly amorphouswants and likes to hear. Does the judge dislike the phrase “let
Second, by meeting the more restrictive test, the military judgethe record reflect”? If so, eliminate it from your vocabulary.
will undoubtedly feel more comfortable and certain that he hasDoes the judge want a legend drawn on every diagram offered
satisfied the less stringeBatestest® into evidence? If so, make sure that this is done by the appro-

priate witness. Does he require a certain way of laying a foun-

Think carefully about which argument you want to dation? If so, rehearse it beforehand, and then do it in court as
make] Do you want to argue on the “cutting edge,” or rely on he wants it done. Doing it the judge’s way not only puts him in
a more “tried and true” approach? The latter is not only morethe comfort zone, it also helps you avoid embarrassing (and
likely to withstand appeal, it is the approach the judge will possibly discrediting) interruptions in front of panel members.
probably be more familiar and comfortable with.

For example, assume you are the government counsel in a Objections: State What You Want and Why
case involving a search of the barracks room that defense coun-
sel wants to suppress. One argument you could make is to What do you want to achieve with a particular objection?
assert that, followingJnited States v. McCartHythere is no Why should the judge grant your objection? Stating why you
reasonable expectation of privacy in the barracks room, andare objecting is particularly important. Military Rule of Evi-
therefore the Fourth Amendment requirements for valid dence 103(a)(1) specifies that unless a counsel states an objec-
searches does not apply. This argument is very tempting, espdion and asserts “the specific ground of objection . . . [e]rror

2. lllinois v. Gates, 462 U.S. 213 (1983).
3. Id.
4. The ‘Aguilar-Spinnellf test is based on two older Supreme Court cases, Aguilar v. Texas, 378 U.S. 108 (1964) and Spinelli v. United State4169396%.

5. At the May 1999 Military Judge’s Course held at TJAGSA, several judges (some new, some experienced) commented on tlyeo$uperadderAguilar-
Spinellitest precisely because it gave clearer guidelinesGzaesdid.

6. The recent case, United States v. Hester, 47 M.J. 461 (1998), is a good example of this. In that case, the Colsrfaf thpp®aned Forces used the more
stringentAguilar-Spinellitest in affirming the lower court’s determination of sufficient probable cause, even though it acknowledged that usete$tswels aot
required. Id.

7. 38M.J.398 (C.M.A. 1993).

8. When dealing with a possible “subterfuge” inspection, the burden for the government is not preponderance of theRailentiee government must show
by “clear and convincing evidence” that the primary purpose of the “intrusion” was administrative, not criminalaLMorcouRTSMARTIAL, MiL. R. B/ip. 313(B)

(1998) [hereinafter MCM].

9. McELHANEY, supranote 1, at 700.
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may not be predicated upon [the] ruling which admits or  Arguments ARE NOT EnoughOne significant problem
excludes evidence? In other words, you need to do more than noted by many judges is the failure of counsel to present evi-
simply object: you need to state why you are objecting or youdence when arguing their moti®f The counsel simply
have probably waived preserving the error on appeal. assume that their arguments are enough. This is often not the
case, especially when the judge will probably have to make
essential findings of fact. Those findings will be closely scru-
Some Points on Motions tinized by the appellate courts if the case ends in a conviction.
You must ensure that you hasemeevidence to present other
Bottom Line Up Front (BLUF)-When requesting relief in  than just your bald assertions. Presenting this evidence should
the form of a motion, you should let the judge know up front not be too difficult—-remember, Military Rule of Evidence
what you want in the motion when you address him—a conceptl04(a) allows the judge to accept virtually any type of unprivi-
known in the military as “BLUF.” Organize the argument in leged information when determining a preliminary médtter.
four parts: the requested relief, the pertinent law, a more in-Hearsay statements, unauthenticated documents, and informa-
depth discussion of the legal principle, and evidence to supportion possibly excludable under Section Il of the Military Rules
the motion. of Evidence can all be used in these preliminary determina-
tions. Criminal Investigation Command reports, Article 32
First, briefly request relief: “Your honor, the defense makes reports, and sworn statements should all be available for use.
a motion to suppress the bag of marijuana. It was unlawfully The accused himself can make a statement for the limited pur-
obtained during a government inspection of Specialist Snuffy’s poses of a motion. Also, when possible, counsel on both sides
barracks room.” Next briefly state the law: “The inspection should create a stipulation of fact or expected testimony. This
violated Military Rule of Evidence 313®pecause itwas con-  both saves time and simplifies matters for the judge, because he
ducted immediately after report of someone having drugs in thecan adopt the stipulation as part of his facts. The bottom line is
barracks, and there was insufficient probable cause.” Next gahat counsel should support everything they say in argument
into the rule itself, briefly explaining it and citing the relevant with the appropriate lawndevidence on record.
case law, having hard copies of cases available for the judge and
opposing counsel. Finally, as mentioned above, present evi- These are just a few tips to help you in your advocacy in
dence in support of your motion. front of the military judge. If judge advocates remember that
there are real people on the bench, just as there are real people
in the panel boxes, they will serve their clients and the cause of
justice even better. Major Hudson

10. MCM,supranote 8, ML R. Evip. 103(a)(i).
11. Id., MiL. R. Bvip. 313(b).
12. Colonel Gary Smith, Remarks at the 12th Criminal Law Advocacy Course (CLAC), The Judge Advocate General's School (TJAG24) 1929}

13. MCM,supranote 8, M. R. B/ip. 104(a). The rule states that when the judge rules on preliminary questions, he “is not bound by the rules of evidence except
those with respect to privilegesltl.
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USALSA Report

United States Army Legal Services Agency

Environmental Law Division Notes Plaintiffs sued to enjoin the project and to compel comple-
tion of the supplemental EIS. Applying the arbitrary and capri-

The Environmental Law Division (ELD), United States Ccious standard of review in the Administrative Procedure’Act,
Army Lega| Services Agency, produces the Environmental the court found that the FHWA had violated NEPA by not com-

Law Division Bulletin, which is designed to inform Army envi- pleting the supplemental EIS. The Tenth Circuit Court of
ronmental law practitioners about current developments inAppeals affirmed this decision.

environmental law. The ELD distributes its bulletin electroni-

cally in the environmental files area of the Legal Automated  Plaintiffs applied to the court for attorneys’ fees under
Army-Wide Systems Bulletin Board Service. The latest issue, EAJA. The relevant portion of EAJA provides:

volume 6, number 8, is reproduced in part below.
Except as otherwise specifically provided by

statute, a court shall award to a prevailing

Today’s Koan:! Can an Agency be Arbitrary and party other than the United States fees and
Reasonable at Same Time? other expenses . . . incurred by that party in

any civil action . . . brought by or against the

In Ross v. Federal Highway Administratjpa federal dis- United States in any court having jurisdiction
trict court ruled that an agency’s action could be both “arbitrary of that action, unless the court finds that the
and capricious” under the National Environmental Policy Act position of the United States was substan-

(NEPAY and “substantially justified” for purposes of the Equal tially justified or that special circumstances

Access to Justice Act (EAJA). make an award unjust.

In Ross the Federal Highway Administration (FHWA) was It was undisputed that plaintiffs were a “prevailing party.”
participating with local authorities to build an expressway near Even though the court found the FHWA's actions arbitrary and
Lawrence, Kansas. A 1990 NEPA Environmental Impact capricious, it held that the agency could argue that its position
Statement (EIS) and Record of Decision drew opposition fromWwas substantially justified. The court cited precedent and leg-
property owners on the eastern side of the proposed project. liflative history for this propositioh.

1994, the State of Kansas and FHWA agreed to proceed on the

western segments of the project_ The FHWA then began to sup- The FHWA restated its position that the eastern part of the
plement the EIS as it applied to the eastern side of the projectProject was not a “major federal action” because it was not fed-
The various parties involved could not agree on a route on theerally funded. This position was supported by case law govern-
eastern side. Kansas and local governments agreed in 1997 89 at the time as well.The court found that since the FHWA's
fund the eastern project themselves. Taking the view that it wagirgument had a reasonable basis in fact and law, the govern-
no longer a federal project, the FHWA published a notice in thement's position was substantially justified and plaintiffs’ EAJA
Federal Register withdrawing the Notice of Intent to supple- motion was therefore denied.

ment the EIS.

1. In Zen practice, a koan is a short vignette describing a paradoxical situation. It is used by the zen master tstadasé tthelepart from established patterns
of thinking.

2. No. 97-2132, 1999 U.S. Dist. LEXIS 8870 (D. Kan. May 24, 1999).
3. 42 U.S.C.A. §4321 (West 1999).

4. 28 U.S.C.A. § 2412 (West 1999).

5. 5U.S.C.A. § 706(2)(A) (West 1999).

6. Ross v. Federal Highway Admin., 162 F.3d 1046 (10th Cir. 1998).
7. 28 U.S.C.A. §2412(d)(1)(A).

8. Ross v. Federal Highway Admin., 1999 U.S. Dist. LEXIS 8870, at *8, cltaiten v. Bowen, 837 F.2d 582, 585 (2d Cir. 1988) (quoting H.R. Rep. No. 96-1418,
at 11 (1980)reprinted in1980 U.S.C.C.A.N. 4984, 4990).

9. SeeVillage of Los Ranchos de Albuquerque v. Barnhart, 906 F.2d 1477 (10th Cir. 1990).
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This case means that a court requirement to do new or addiject federal agencies to substantive requirements when it
tional NEPA analysis does not necessarily mean that an awar@¢hooses to do sd¥ The court also examined the historical con-
of attorneys’ fees under EAJA will automatically follow. Lieu- text of the MBTA'S enactment, noting that twenty years before
tenant Colonel Howlett. the MBTA became law, Congress had authorized the Forest

Service to manage the national forests to provide timber for the
nation. The court reasoned:

Migratory Bird Treaty Act May Now Apply

To Federal Agencies In light of that purpose, it is difficult to imag-
ine that Congress enacted the MBTA barely
Federal agencies’ obligations under the Migratory Bird twenty years later intending to prohibit the
Treaty Act® (MBTA) were recently thrown into greater confu- Forest Service from taking or killing a single
sion at the hands of the federal district court for the District of migratory bird or nest ‘by any means or in
Columbia. In direct opposition to two federal circuit courts of any manner’ given that the Forest Service’s
appeals, the district court held that the MBTA does apply to fed- authorization of logging on federal lands
eral agencies, who must therefore obtain appropriate permits inevitably results in the deaths of individuals
before engaging in activities resulting in the taking of migratory birds and destruction of nests.

bird species. If upheld on appeal, this ruling could require
installations to revert to traditional means of obtaining “take”  The Eighth Circuit reached a similar result Newton
permits from the U.S. Fish and Wildlife Service, including County Wildlife Ass’'n v. United Stat€sin that case environ-
intentional depredation permits for the control of nuisance mentalists seeking to halt timber sales in the Ozark National
birds. Forest, along the Buffalo River sued the United States. Similar
to the plaintiffs inMartin, the plaintiffs inNewton County
In 1997, two federal circuit courts ruled that the MBTA does sought to enjoin the timber sales because the Forest Service had
not apply to the United States, its instrumentalities, or its offic- Not obtained a permit from the Fish and Wildlife Service to take
ers and agents. In the cas&adrra Club v. Martirt! the Elev- migratory birds, among other reasons. The court first noted that
enth Circuit held that Congress did not clearly intend for the the definition of the term “person” does not ordinarily include
MBTA to apply to the federal government. Mhartin, the the sovereigi® The court disagreed with the plaintiffs’ asser-
Sierra Club sued the Forest Service to prevent the taking ofion that “[the] MBTA must apply to federal agencies if our
migratory birds in the course of timber harvesting for which the [n]ation is to meet its obligations under the 1916 tredtyst-
Forest Service had contracted. The court concluded that théng that “the government’s duty to obey arises from the treaty
MBTA did not apply to the federal government by contrasting itself; the statute extends that duty to private perséhs.”
the definition of the term person under the MBTA with the def- Finally, the court noted that the Fish and Wildlife Service did
inition of the term person under the Endangered Species Acfot require, and its MBTA regulation did not contemplate, fed-
(ESA)2? “Congress has demonstrated that it knows how to sub-eral agencies applying for migratory bird taking perfits.

10. The Migratory Bird Treaty Act (MBTA) provides in pertinent part:
[E]xcept as permitted by regulations . . . it shall be unlawful at any time, by any means or in any manner, to purske, lcaptuta, kill,
attempt to take, capture, or kill . . . any migratory bird, any part, nest, or egg of any such bird, or any product seddammle or in part,
of any such bird.

16 U.S.C.A. § 703 (West 1999).

The MBTA carries criminal penalties of up to six months confinement and/or a $15,000 fine for violation of a regulationrsuadé touthe MBTA, or up to two
years imprisonment and a maximum $250,000 fine if the violation is done with a pecuniary rnbt®&07.

11. Sierra Club v. Martin, 110 F.3d 1551 (11th Cir. 1997).

12. 16 U.S.C.A. § 1532(13).

13. Martin, 110 F.3d at 1555.

14. |d. at 1556.

15. Newton County Wildlife Assoc. v. United States, 113 F.3d 110 (8th Cir. 1997).
16. Id. at 115.

17. Id.

18. Id.
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On 6 July 1999, a memorandum opinion handed down in thetion permits allowing for intentional taking at specified levels
case ofHumane Society v. GlickmArby the district court for  and through particular methods. For other activities that fors-
the District of Columbia came to the opposite conclusion, hold- eeably will result in unintentional destruction, such as contract-
ing that the strictures of the MBTA apply to federal officials. In ing for the harvest of timber, the installation should consider
that case, the Department of Agriculture had developed a prowhether to apply for an appropriate permit. In all permitting
gram to euthanize Canada geese in Virginia, thereby alleviatingactions, installations should carefully prepare and maintain
problems caused by the burgeoning Canada geese populatiotheir application and the USFWS response. In all circum-
The Humane Society filed suit to enjoin executing the program,stances where installation activities may result in adverse
citing violations of NEPA and the MBTA. In a lengthy analysis impacts to migratory birds, such impacts should be considered
of the MBTA's applicability to federal officials, the court even- and, where appropriate, mitigated through the NEPA and the
tually determined that the MBTA does bind federal agency integrated natural resource management planning processes.
actions. Environmental law specialists should contact ELD for further

guidance on a case-by-case basis. Major Robinette.

First, the court examined the Supreme Court’s dicRab-
ertson v. Seattle Audubon Socfitn which the Supreme Court
seemed to assume that federal agencies are bound by the Second Circuit Clarifies Burden of Proof under RCRA
MBTA, though the opinion never directly addressed or ana-
lyzed that issue squarely. Next, the court examined the excep- Thomas and Filomena Prisco were simply trying to find an
tions to the canon that “[s]ince, in common usage, the termeconomical way to level their land when they began operating
‘person’ does not include the sovereign, statutes employing thea landfill on their property in Putnam County, New Yé&Kk.it-
phrase are ordinarily construed to exclude?it.The court tle did they know that they were embarking on a odyssey that
found that compliance with the MBTA would not “deprive the would ultimately clarify the burden of proof under the Resource
sovereign of a recognized or established prerogative title orConservation and Recovery Act (RCR”Zgnd have a potential
interest,® and that “the sovereign is embraced by general impact on all future citizen suits under this statute.
words of a statute intended to prevent injury and wrchg.”

Thus, the court reasoned, federal agencies are bound by the From sometime in 1986 until February 1988, the Priscos

MBTA, given the Supreme Court’s “considered dictuinghd served as largely absentee managers of the landfill with day to
the applicability of the two exceptions to the general rule day operation falling at different times to three separate entities.
regarding sovereign immunity. As might be imagined, based upon the relative inexperience

and lack of attention on the part of the Priscos, New York’s

A decision has not yet been made on whether to appeal th®epartment of Environmental Conservation (DEC) discovered
district court’s ruling, leaving an open question as to whetherthat hazardous substances from the landfill had leached into
federal agencies will now have to apply for permits from the nearby wetland$
USFWS before engaging in any activities that may be con-
strued as taking migratory birds. That being the case, installa- While contesting the imposition of civil penalties, the
tion environmental law specialists should offer the following Priscos went on the offensive by suing a large and diverse array
guidance to natural resource managers and other relevantf people who had any association with the landfill. Among the
installation staff. Where activities to control nuisance birds are causes of action was RCRA § 7002(a)(1)(B), known as a pri-
proposed for the intentional destruction of migratory bird spe- vate attorney general provision, that allows citizen suits. This
cies, the installation should apply to the USFWS for depreda-provision states that any person has a right of action

19. Id. at 116.

20. Humane Soc'y v. Glickman, Civ. Act. No. 98-1510, mem. op. (D.D.C. July 6, 1999).
21. Robertson v. Seattle Audubon Soc'y, 503 U.S. 429 (1992).

22. United States v. Cooper, 312 U.S. 600, 604 (1941).

23. Nardone v. United States, 302 U.S. 379, 383 (1937).

24, Id.

25. Humane Soc)Civ. Act. No. 98-1510 at 10.

26. Priscov. A & D Carting, 168 F.3d 593 (2d Cir. 1999).

27. 42 U.S.C.A. § 6972 (West 1999).

28. Prisco, 168 F.3d at 599-600.
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against any person, including the United waste with the alleged imminent and substantial endangerment.
States and any other governmental instru- Major Egan.

mentality or agency, to the extent permitted

by the eleventh amendment to the Constitu-

tion, and including any past or present gener- Litigation Division Note

ator, past or present transporter, or past or

present owner or operator of a treatment, Federal Subject Matter Jurisdiction under the Tucker Act
storage, or disposal facility, who has contrib- in Military Personnel Cases: James v. Caldera

uted or who is contributing to the past or

present handling, storage, treatment, trans- Introduction

portation, or disposal of any solid or hazard-

ous waste which may present an imminent Every year, hundreds of former service members file suit
and substantial endangerment to or the envi- challenging various military personnel actions that have
ronment® affected their pay or retirement eligibility, potentially subject-

ing the government to enormous financial liability. Among the
During the course of protracted litigation, the district court jurisdictional bases for these claims, the Tucker%atd the
dismissed the RCRA claim stating that the plaintiff had failed Administrative Procedures Act (APR)are the most signifi-
to prove that waste attributed to particular defendants wascant. The Army Litigation Division has sought to ensure that
linked to an imminent and substantial endangerment. Specifi-all actions with military pay implications are treated as Tucker

cally, the district court held that the Priscos had not carried theirAct claims, to be adjudicated primarily in the United States
burden under RCRA because they could not link any specificCourt of Federal Claim¥,rather than APA claims, which are

defendant to any particular waste. heard in the district courts. The Litigation Division has done
this to ensure that such actions: (1) will generally be considered

On appeal to the Second Circuit, the Priscos claimed that thdY the court having the most expertise with military pay claims,

lower court had acted contrary to the intent of the statute wher@nd (2) will be subject to uniform precedent.

it required an additional burden of linking a defendant and its

waste to an imminent and substantial endangerﬁﬁeﬁ]‘he The United States Court of Appeals for the Federal Circuit

appellant claimed that the word “may” was intended to capturehas generally held that claims must be pursued under the

anyone who contributed any waste to a site at which there ulti-Tucker Act when recovery of back pay or allowances is the

mately arose a risk to health or the environment. The appellat@€ssential nature of the relief soughtThis matter has never

court disagreed_ Re|y|ng on the p|ain |anguage of the Statutepeen Completely settled, however, and late last year the Federal

the Second Circuit affirmed the holding of the district céurt. ~ Circuit added to the quandary that government counsel face
with its decision inJames v. Calder& In this decision, the

Environmental law Specia”stg should be aware that this Federal Circuit found that a plaintiff’s claim could be dissected
additional burden now presents another arrow in the quiver infor purposes of determining whether jurisdiction in certain mil-
the defense of citizen suits. In any RCRA § 7002 suit the gov-itary personnel cases lies exclusively in the Court of Federal

ernment must ensure that the plaintiff is able to link a particular Claims or in the district courts. In so doing, the Federal Circuit
has increased the likelihood of “confusion, unpredictability,

29. 42 U.S.C.A. §6972(a)(1)(B).

30. Prisco, 168 F.3d at 608-09.

31. Id. at 609.

32. Id.

33. 28 U.S.C.A. § 1346, 1491 (West 1999).

34. 5U.S.C.A. § 501 (West 1999).

35. The United States Court of Federal Claims has exclusive jurisdiction over any claim in excess of $10,000. 28 UI3.@1A13886. “[Dlistrict courts shall
have original jurisdiction, concurrent with the United States Claims Court, of . . . (2) Any other civil action or claimnthgdimsted States, not exceeding $10,000
in amount, founded either upon the Constitution, or any act of Congress, or any regulation. . . .” 28 U.S.C.A. § 1v6a)Y{2¢r, the United States Court of
Appeals for the Federal Circuit has exclusive appellate jurisdiction over district court Tucker Act claims, so that th@eoedtsnts apply equally to Court of Fed-

eral Claims and district court actions in which jurisdiction is based in whole or in part on the Tuck€e#28. U.S.C.A. § 1295(a)(2).

36. Mitchell v. United States, 930 F.2d 893 (Fed. Cir. 1991); Bobula v. United States, 970 F.2d 854, 859 (Fed. Cir. di@@2hétdhe Court of Federal Claims
has jurisdiction over equitable claims for injunctive and declaratory relief when incident to a “concurrent colorable chainmetary recovery”).

37. 159 F.3d 573 (Fed. Cir. 1998h'g denied1999 U.S. App. LEXIS 5084 (Fed. Cir. Feb. 24, 1999).
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expense, and delay in the litigation of claims for military pay enlistment, and barring his enlistment. The relief he requested
and benefits3® included correction of his records to reflect that he had twenty
years of service and a retroactive grant of backpay, retired pay,
Background and benefitg?

In 1988 through 1989, plaintiff, Augustin S. James, was a The government moved the district court to transfer James’
First Sergeant at Tripler Army Medical Center with almost case to the Court of Federal Claifigrguing that the district
twenty years of active service. James’ duties included scheduleourt lacked jurisdiction. The government maintained: first,
ing random drug urinalysis testing for his unit's soldiers. that James’ complaint essentially was an action for over
Although James was not required to schedule himself, he did s&210,000 over which the Court of Federal Claims has exclusive
voluntarily, and his specimen tested positive for cocaine. jurisdiction; and, second, no waiver of sovereign immunity
James’ commander administered nonjudicial punishihtont existed under the APA because plaintiff had an adequate rem-
wrongful possession of cocaine-laced“edn April 1989, the edy under the Tucker Act. The district court granted the gov-
Army initiated administrative discharge proceedings againsternment’s motion in January 1997.

James. However, the Board of Officers hearing the proceedings
found that James had not knowingly ingested cocaine and rec-
ommended his retention. Discussion

James’ company commander then initiated a bar to James’ - after the district court declined to amend its ruling and the
reenlistment based on his nonjudicial punishment and his posi.55e was transferred to the Court of Federal Claims, James
tive drug test. James asked to have his current enlistmenf,54e an interlocutory appeal to the Federal Ciféuidn 28
extended by five months so that he would be able to retire withgioper 1998, the Federal Circuit, in a split decision, reversed
twenty years service. James’ company and battalion commandy, part vacated in part, and remanded the decision of the United
ers recommended approval of the request for extension Olgiaies District Court for the Northern District of California

enlistment, but his division commander disapproved ithe transferring the plaintiff's case from the U.S. District Court to
Army honorably discharged James in August 1989, about fiveyhe court of Federal Claims. The court observed that, in its
months short of retirement eligibility. view, James was making two claims, one challenging his bar to
reenlistment and the other challenging the denial of his exten-
Procedural History sion on active duty. The court held first that James’ challenge

to the bar to reenlistment sought purely injunctive or declara-
James applied for relief to the Army Board for Correction of tory relief, over which the Court of Federal Claims lacks juris-
Military Records (ABCMRY?in February 1992. The ABCMR  diction. The court remanded to the district court for further
denied his application in November 1993. In May 1996, Jamesconsideration of James’ enlistment extension claim, noting that
filed an action in the U.S. District Court for the Northern Dis- the record below did not address whether James had any “firm
trict of California challenging on various grounds the Army’s right” to extend his enlistment. The majority of the court indi-
actions in discharging him, refusing to permit him to extend his cated that, if the district court found that James had such a right,

38. James 159 F.3d. at 589.
39. Seel0 U.S.C.A. § 815 (West 1999).
40. The charge arose as a result of James’ assertion that he had unknowingly ingested cocaine when he drank Health Inca Tea.

41. The commanding general endorsed for higher headquarters the request for the bar to reenlistment, but recommenceadiagdiesegtension of enlistment.

He based his recommendation on the following facts: Mr. James’ positive urinalysis results; his failure of a voluntaphpolgigraation; that each of Mr. James’
commanders had carefully considered and dismissed plaintiff's defense of unknowingly using cocaine; Mr. James’ request todhéimhtor to lose the positive

urinalysis report; his departure on a thirty-day leave of duty following the initial positive urinalysis test results amatexpthat he unknowingly ingested cocaine
from some Inca Health Tea, which had been used as a successful defense in a recent unrelated court-martial where thebssouseduitied; and Mr. James’

demeanor during the nonjudicial punishment hearing.

42. Seel0 U.S.C.A. 8 1552 (authorizing the secretaries of the military departments to create boards of civilian officials toxduersidsiitary records should be
corrected in cases of error or injustice).

43. Had James filed his complaint in the Court of Federal Claims, his action would have been barred by the applicalflensiztives. See28 U.S.C.A. § 2501
(West 1999)see alsdHurick v. Lehman, 782 F.2d 984, 987 (Fed. Cir. 1986) (holding that resort to a correction board such as the ABCMR géleerutating
of the statute, nor does an adverse decision by a board create a new period of limitations).

44. Under 28 U.S.C.A. § 1631, a court may transfer an action over which it lacks jurisdiction to another court where toailctimperly have been brought.

45. See28 U.S.C.A. § 1292(d)(4)(A). The Court of Appeals for the Federal Circuit has exclusive jurisdiction over appeals afodigtooders transferring cases
to the Court of Federal Claim&ee also Jame459 F.3d at 575.
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that the extension claim was necessarily a claim for monetary The Future
relief (for example, the back pay and allowances for the five

months that James would have been extended on active duty}1
which could only be pursued in the Court of Federal Claims.

The decision of the Federal Circuit panelJamescould
ave a far-reaching effect on all the services, and further con-
fuse an already troubled area of federal jurisdiction. As the dis-

A strong dissent criticized the majority on several grounds. S€Nt notes, the majority’s decision will enable potential
First, the majority’s opinion conflicts with prior Federal Circuit Plaintiffs to evade Tucker Act jurisdiction simply by casting
and Supreme Court precedent holding that claims that seeltheir clalm§ as suits fqr declaratory or injunctive relief, even
monetary relief, as an essential or primary component, must béhough their clear goal is recovery of back pay and other money
brought under the Tucker Att.Second, the majority’s holding ~ benefits.

“frustrates the legislative purpose of the Tucker Act as amended ) . o
and [is] likely to create unnecessary confusion, unpredictabil- Jamesmay lead to an increasingly inefficient procedure for
ity, expense, and delay in the litigation of claims for military determining Tucker Act jurisdiction. Courts may employ this
pay and benefits’” “The most worrisome effect of” the deci- precedent to analyze all discernible components of a claim to
sion, the dissent noted, will be its creation of “a new, easily uti- find a basis for the district courts to entertain suits that plainly
lized escape route from Tucker Act jurisdiction in the Court of S€ek monetary relief. In the absence of curative legislétion,
Federal claims for military pay and benefit casés.” the Litigation Division will continue to be proactive in its initial
motions’ practice and argue as aggressively as possible that
claims involving monetary relief must be filed in the Court of
Federal Claims. Captain Levy.

46. Bowen v. Massachusetts, 487 U.S. 879 (1988); Mitchell v. United States, 930 F.2d 893 (Fed.Cir. 1991) (holding tlyatdsefpll under the Tucker Act).
47. James 159 F.3d at 584.
48. 1d. at 589.

49. For example, one provision of the proposed Military Personnel Review Act of 1997 would have made the U.S. Court étppeeadsieral Circuit the exclu-
sive tribunal for judicial review of nearly all military personnel cases.
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Guard and Reserve Affairs Iltems

Guard and Reserve Affairs Division
Office of The Judge Advocate General, U.S. Army

GRA On-Line! States Army Reserve Command. Legal automation instruction

provided by personnel from the Legal Automation Army-Wide

You may contact any member of the GRA team on the Inter-System Office and enlisted training provided by qualified
net at the addresses below. instructors from Fort Jackson will also be available during the
on-sites. Most on-site locations supplement these offerings

with excellent local instructors or other individuals from within

COoL Eci)rnewcgfmey, ........................... trometn@hqda.army.mil the Department of the Army.
Dr. Mark FoIeY,......ccoreriaenirnncnnn, foleyms@hgda.army.mil Additional information concerning attending instructors,
Personnel Actions GRA representatives, general officers, and updates to the
. schedule will be provided as soon as it becomes available.
Mrs. Debra Parker,..........ccccevvvveeennns parkeda@hqgda.army.mil

Automation Assistant . . o
If you have any questions about this year’s continuing legal

education program, please contact the local action officer listed
below or call COL Tromey, Guard and Reserve Affairs Divi-

The Judge Advocate General’'s Reserve sion, Office of The Judge Advocate General, (804) 972-6381 or

Component (On-Site) Continuing (800) 552-3978, ext. 381. You may also contact Colonel

Legal Education Program Tromey on the Internet at trometn@hqda.army.mil. Colonel
Tromey.

The following is the current schedule of The Judge Advo-
cate General's Reserve Component (on-site) Continuing Legal USAR/ARNG Applications for JAGC Appointment
Education ProgramArmy Regulation 27-1, Judge Advocate
Legal Servicesparagraph 10-10a, requires all United States  Effective 14 June 1999, the Judge Advocate Recruiting
Army Reserve (USAR) judge advocates assigned to JudgeOffice (JARQO) will process all application for USAR and
Advocate General Service Organization units or other troop ARNG appointments as commissioned and warrant officers in
program units to attend on-site training within their geographic the JAGC. Inquiries and requests for applications, previously
area each year. All other USAR and Army National Guard handled by GRA, will be directed to JARO.
judge advocates are encouraged to attend on-site training.

Additionally, active duty judge advocates, judge advocates of Judge Advocate Recruiting Office
other services, retired judge advocates, and federal civilian 901 North Stuart Street, Suite 700
attorneys are cordially invited to attend any on-site training ses- Arlington, Virginia 22203-837
sion.

(800) 336-3315

1999-2000 Academic Year On-Site CLE Training Applicants should also be directed to the JAGC recruiting
web site at www.jagcnet.army.mil/recruit.nsf

On-site instruction provides updates in various topics of
concern to military practitioners as well as an excellent oppor- At this web site they can obtain a description of the JAGC
tunity to obtain CLE credit. In addition to receiving instruction and the application process. Individuals can also request an
provided by two professors from The Judge Advocate Gen-application through the web site. A future option will allow
eral’'s School, United States Army, participants will have the individuals to download application forms.
opportunity to obtain career information from the Guard and
Reserve Affairs Division, Forces Command, and the United
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THE JUDGE ADVOCATE GENERAL'S SCHOOL RESERVE COMPONENT
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE

30-31 Oct

6-7 Nov

13-14 Nov

21-23 Nov

8-9 Jan 2000

7-9 Jan

Jan 29-30

5-6 Feb

19-20 Feb

CITY, HOST UNIT,
AND TRAINING
SITE

West Point ARNG
Conference

Minneapolis, MN
214th LSO

New York
77th RSC/4th LSO

LSO/MSO Conference
St. Petersburg, FL

Long Beach, CA
78th MSO

New Orleans, LA
2d LSO

Seattle, WA
6th MSO/70th RSC

Columbus, OH
9th MSO

Salt Lake City, UT
87th MSO/UTARNG
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1999-2000 ACADEMIC YEAR

AC GO/RC GO
SUBJECT/INSTRUCTOR/GRA REP*

BG Barnes and BG
O’Meara are attending
this conference.

AC GO BG Marchand
RC GO BG O’Meara

GRA Rep TBD

AC GO BG Barnes
RC GO BG O’'Meara

GRA Rep TBD

BG Romig and BG

DePue are attending this

conference.

AC GO MG Altenburg
RC GO BG O’Meara

GRA Rep TBD

AC GO MG Huffman
RC GO COL (P) Walker

GRA Rep TBD

AC GO MG Altenburg
RC GO COL (P) Walker

GRA Rep TBD

AC GO BG Barnes

RC GO COL (P) Walker
Contract Law

Int'l Law

GRA Rep TBD

AC GO BG Marchand
RC GO COL (P) Walker

GRA Rep TBD

International Law:
ROE Law of War

Criminal Law:
NJP, fraternization

Administrative & Civil Law:
Admin Boards (incl Hemp
Defense)

Contract Law

Administrative & Civil Law
(4 hrs): Separation Boards

Criminal Law (2 hrs):
Urinalysis Testing

International & Operational
Law (4 hrs): Law of War

Criminal Law (2 hrs)

Criminal Law

International & Operational
Law

Contract Law

Administrative Law

Criminal Law:
Fraternization

Administrative & Civil Law

ACTION OFFICER

Host: COL Randy Eng
(718) 520-2848

POC: CPT Todd Corbo
214th LSO

(612) 596-4753

Host: COL Don Betzold
(612) 566-8800

POC: LTC Don Lynde
77th RSC

(718) 352-5106

Host: COL Henry Wysocki
(212) 612-9316

Host: COL Bob Yerkes
(904) 346-3160

POC: MAJ Jacqueline Jackson
(619) 594-2012
corlett@rohan.sdsu.edu

Host: COL Dan Allemeier
(310) 317-5851

POC: LTC William Baker
(405) 377-8644

Host: COL Kenneth Densmore
(580) 442-5846

POC: LTC Scotty Sells
(360) 336-9462
scottys@co.skagit.wa.us
Host: COL Matt Vadnal
(206) 553-0940

POC: LTC Mark Landers
(937) 255-3203, ext. 215

POC: MAJ Jay Woodall
(801) 531-0435

Host: COL Christiansen
((801) 366-7861



26-27 Feb

4-5 Mar

11-12 Mar

18-19 Mar

25-16 Mar

1-2 Apr

16-20 Apr

21-23 Apr
29-30 Apr

6-7 May

Indianapolis, IN
INARNG

Washington, DC
10th MSO

San Francisco, CA
75th LSO

Chicago, IL
91st LSO

Charleston, SC
12th LSO

Orlando, FL
FLARNG

Spring Workshop
GRA

Easter Weekend

Newport, RI
94th RSC

Gulf Shores, AL
81st RSC/ALARNG

AC GO BG Barnes
RC GO COL (P) Walker

Criminal Law
Int'l & Op Law
GRA Rep TBD

AC GO BG Barnes
RC GO BG DePue
Criminal Law

Int'l & Ops Law
GRA Rep TBD

AG CO BG Romig
RC GO BG O’'Meara

GRA Rep TBD

AC GO BG Marchand
RC GO BG DePue

AC GO MG Altenburg
RC GO BG DePue
Int'l & Operational Law
Criminal Law

GRA Rep TBD

AC GO BG Romig

RC GO BG O’'Meara
Criminal Law

Int'l & Operational Law
GRA Rep TBD

AC GO MG Huffman
RC GO BG O’Meara

GRA Rep TBD

AC GO BG Barnes
RC GO BG DePue

GRA Rep TBD

CLAMO: Legal Issues in
JRTC Training

Criminal Law

Professional Responsibility
tape to be shown.

Criminal Law

Administrative & Civil Law

Contract Law

Administrative & Civil Law:
POR—How to get ready to
deploy

Contract Law

International & Operational
Law

International & Operational
Law

Criminal Law:
Fraternization

Administrative & Civil Law

Contract Law

Int'l & Operational Law:
ROE

Criminal Law: New Devel-
opments requested. (Buta
possible substitution by
CLAMO was discussed with
a focus on Domestic Opera-
tions)

Criminal Law

Administrative & Civil Law

POC: LTC George Thompson
(317) 247-3491/3449

Host: COL George Hopkins
(765) 457-4349

MAJ Gerry P. Kohns
kohnsg@hg.navfac.nav.mil

Host: COL Jan Horbaly
(202) 633-9615

POC MAJ Douglas Gneiser
(415) 673-2347

Host: COL Charles O'Connor
(415) 436-7180

POC: MAJ Tom Gauza
(312) 443-1600

Host: COL Johnny Thomas
(210) 226-5888

COL Robert P. Johnston
(704) 347-7800

Host: COL Dave Brunjes
(912) 267-2441

Ms. Cathy Tringali
(904) 823-0132

Host: COL Henry Swann
(904) 823-0132

POC: MAJ Jerry Hunter
(978) 796-2140
1-800-554-7813

Host: COL Bernard Pfeiffer
(706) 545-3285
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12-14 May Omaha, NE AC GO BG Romig Contract Law POC: LTC Jim Rupper
89th RSC RC GO COL (P) Walker (316) 681-1759, ext. 1397
Administrative & Civil Law
Host: COL Mark Ellis
(402) 231-8744

*Topics and attendees listed are subject to change without notice.
Please notify COL Tromey if any changes are required, telephone (804) 972-6381.
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CLE News

1. Resident Course Quotas 15-19 November 53rd Federal Labor Relations
Course (5F-F22).

Attendance at resident continuing legal education (CLE) . : :

courses at The Judge Advocate General's School, United States 22 gg\éimgz 1522 eSnethlt?ornOCf;f (I)Cuirssel'(ggé_l::l).
Army (TJAGSA), is restricted to students who have confirmed
reservations. Reservations for TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have a confirmed reservation in ATRRS, you do not

have a reservation for a TJAGSA CLE course. December 1999

29 November- 1999 USAREUR Operational
3 December Law CLE (5F-F47E).

Active dut . b d civil | ¢ 6-10 December 1999 USAREUR Criminal Law
ctive duty service members and civilian employees mus Advocacy CLE (5F-F35E).

obtain reservations through their directorates of training or
t.thQh equwalent agencies. Res_erwsts T"“St obtain reSeIVa- 610 December 1999 Government Contract Law
tions through their unit training offices or, if they are nonunit :

. . Symposium (5F-F11).
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

13-17 December 3rd Tax Law for Attorneys Course
(5F-F28).2000

. . January 2000
When requesting a reservation, you should know the follow- y

ing: 4-7 January 2000 USAREUR Tax CLE (5F-F28E).

TJIAGSA School Code—181 9-21 January 2000 JAOAC (Phase Il) (5F-F55).

Course Name—133d Contract Attomeys Course 5F-F10 Note: See paragraph 5 below for adjusted JAOAC suspense
dates. The course was scheduled originally for 10-21

Course Number—133d Contract Attorney’s Course 5F-F10 January 2000.

Class Number—133d Contract Attorney’s Course 5F-F10 10-14 January 2000 USAREUR Contract and

. ' . - , Fiscal Law CLE (5F-F15E).
To verify a confirmed reservation, ask your training office to ( )

provide a screen print of the ATRRS R1 screen, showing by- 10-14 January 2000 PACOM Tax CLE (5F-F28P).
name reservations.

The Judge Advocate General's School is an approved spon- 10-28 January 1?;525()::(:?::)iéll_selz)c((;lj;?czo)
sor of CLE courses in all states that require mandatory continu- ’ '
ing legal education. These states include: AL, AR, AZ, CA,
CO, CT, DE, FL, GA, ID, IN, IA, KS, KY, LA, MN, MS, MO,

MT, NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT,
VT, VA, WA, WV, WI, and WY.

10 January- 1st Court Reporter Course
29 February (512-71DCS5).

18-21 January 2000 Hawaii Tax Course (5F-F28H).

2. TIJAGSA CLE Course Schedule 26-28 January 6th RC General Officers Legal
Orientation Course (5F-F3).
1999 ) )
November 1999 28 January- 151st Offier Basic Course (Phase I,
7 April TJAGSA) (5-27-C20).
1-5 November 156th Senior Officers Legal ) _
Orientation Course (5F-F1). 31 January- 158th Senior Officers Legal
4 February Orientation Course (5F-F1).
15-19 November 23rd Criminal Law New Developments
Course (5F-F35). February 2000

7-11 February 73rd Law of War Workshop (5F-F42).
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7-11 February
14-18 February
28 February-

10 March

28 February-
10 March

March 2000
13-17 March

20-24 March

20-31 March

27-31 March

April 2000

10-14 April

10-14 April

12-14 April

17-20 April

May 2000
1-5 May
1-19 May
8-12 May

31 May-
2 June

June 2000

5-9 June

5-9 June

50

2000 Maxwell AFB Fiscal Law
Course (5F-F13A).

24th Administrative Law for Military
Installations Course (5F-F24).

33rd Operational Law Seminar
(5F-F47).

144th Contract Attorneys Course
(5F-F10).

46th Legal Assistance Course (5F-F23).

3rd Contract Litigation Course
(5F-F102).

13th Criminal Law Advocacy
Course (5F-F34).

159th Senior Officers Legal
Orientation Course (5F-F1).

2nd Basics for Ethics Counselors
Workshop (5F-F202).

11th Law for Legal NCOs Course
(512-71D/20/30).

2nd Advanced Ethics Counselors
Workshop (5F-F203).

2000 Reserve Component Judge
Advocate Workshop (5F-F56).

56th Fiscal Law Course (5F-F12).
43rd Military Judge Course (5F-F33).
57th Fiscal Law Course (5F-F12).

4th Procurement Fraud Course
(5F-F101).

3rd National Security Crime &
Intelligence Law Workshop
(5F-F401).

160th Senior Officers Legal
Orientation Course (5F-F1).

5-14 June

5-16 June

12-16 June

19-23 June

19-23 June

19-30 June

26-28 June

26 June-
14 July

July 2000

5-7 July

10-11 July

10-14 July-

10-14 July

14 July-
22 September

17 July-
1 September

31 July-
11 August

August 2000

7-11 August
14 -18 August
14 August-

24 May 2001

21-25 August

7th JA Warrant Officer Basic
Course (7A-550A0).

5th RC Warrant Officer Basic Course
(Phase 1) (7A-550A0-RC).

30th Staff Judge Advocate Course
(5F-F52).

4th Chief Legal NCO Course
(512-71D-CLNCO)

11th Senior Legal NCO Management
Course (512-71D/40/50).

5th RC Warrant Officer Basic
Course (Phase Il) (7A-550A0-RC).

Career Services Directors Conference.

152d Basic Course (Phase I,
Fort Lee) (5-27-C20).

Professional Recruiting Training
Seminar.

31st Methods of Instruction Course
(Phase I) (5F-F70).

11th Legal Administrators Course
(7A-550A1).

74th Law of War Workshop (5F-F42).

152d Basic Course (Phase I,
TJAGSA) (5-27-C20).

2d Court Reporter Course
(512-71DC5).

145th Contract Attorneys Course
(5F-F10).

18th Federal Litigation Course
(5F-F29).

161st Senior Officers Legal
Orientation Course (5F-F1).

49th Graduate Course (5-27-C22).

6th Military Justice Managers Course
(5F-F31).
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21 August-
1 September

34th Operational Law Seminar 4-8 December

(5F-F47).
September 2000

6-8 September 2000 USAREUR Legal Assistance

CLE (5F-F23E).

11-15 September 2000 USAREUR Administrative January 2001
Law CLE (5F-F24E).
11-22 September 14th Criminal Law Advocacy Course 2-5 January

(5F-F34).

11-15 December

25 September-
13 October

27-28 September

October 2000

2 October-
21 November

9-16 October

23-27 October

13 October-

22 December

30 October-
3 November

30 October-
3 November

November 2000

13-17 November

13-17 November

27 November-

1 December

27 November-
1 December

December 2000

4-8 December

153d Officer Basic Course (Phase I,
Fort Lee) (5-27-C20).

31st Methods of Instruction
(Phase Il) (5F-F70).

3d Court Reporter Course
(512-71DC5).

2000 JAG Annual CLE Workshop
(5F-JAG).

47th Legal Assistance Course
(5F-F23).

153d Officer Basic Course (Phase II,
(TIAGSA) (5-27-C20).

58th Fiscal Law Course
(5F-F12).

162d Senior Officers Legal
Orientation Course (5F-F1).

24th Criminal Law New
Developments Course (5F-F35).

54th Federal Labor Relations Course
(5F-F22).

163d Senior Officers Legal
Orientation Course (5F-F1).

2000 USAREUR Operational Law
CLE (5F-F47E).

2000 Government Contract Law
Symposium (5F-F11).

7-19 January
8-12 January

8-12 January
8-26 January
8 January-

27 February
16-19 January
24-26 January
26 January-

6 April

29 January-
2 February

February 2001

5-9 February

5-9 February

12-16 February

26 February-

9 March

26 February-
9 March

2000 USAREUR Criminal Law
Advocacy CLE (5F-F35E).

4th Tax Law for Attorneys Course
(5F-F28).

2001

2001 USAREUR Tax CLE
(5F-F28E).

2001 JAOAC (Phase Il) (5F-F55).
2001 PACOM Tax CLE (5F-F28P).

2001 USAREUR Contract & Fiscal
Law CLE (5F-F15E).

154th Officer Basic Course (Phase I,
Fort Lee) (5-27-C20).

4th Court Reporter Course
(512-71DC5).

2001 Hawaii Tax Course (5F-F28H).

7th RC General Officers Legal
Orientation Course (5F-F3).

154th Basic Course (Phase II,
TJAGSA) (5-27-C20).

164th Senior Officers Legal
Orientation Course
(5F-F1).

75th Law of War Workshop
(5F-F42).

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

25th Admin Law for Military
Installations Course (5F-F24).

35th Operational Law Seminar
(5F-F47).

146th Contract Attorneys Course
(5F-F10).
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March 2001

12-16 March

19-30 March

26-30 March

26-30 March

April 2001

16-20 April

16-20 April

18-20 April

23-26 April
29 April-
4 May

30 April-
18 May

May 2001
7-11 May
June 2001

4-8 June

4-8 June

4 June - 13 July

4-15 June

11-15 June

18-22 June

52

18-22 June 12th Senior Legal NCO Management
Course (512-71D/40/50).
48th Legal Assistance Course
(5F-F23). 18-29 June 6th RC Warrant Officer Basic Course
(Phase Il) (7A-550A0-RC).
15th Criminal Law Advocacy Course ) )
(5F-F34). 25-27 June Career Services Directors
Conference.
3d Advanced Contract Law Course
(5F-F103). July 2001
165th Senior Officers Legal 2-4 July Professional Recruiting Training
Orientation Course (5F-F1). Seminar.
2-20 July 155th Officer Basic Course (Phase I,
Fort Lee) (5-27-C20).
3d Basics for Ethics Counselors o
Workshop (5F-F202). 8-13 July 12th Legal Administrators Course
(7A-550A1).
12th Law for Legal NCOs Course )
(512-71D/20/30). 9-10 July 32d Methods of Instruction Course
(Phase Il) (5F-F70).
3d Advanced Ethics Counselors
Workshop (5F-F203). 16-20 July 76th Law of War Workshop (5F-F42).
2001 Reserve Component Judge 20 July- 155th Officer Basic Course (Phase I,

Advocate Workshop (5F-F56).

59th Fiscal Law Course
(5F-F12).

44th Military Judge Course
(5F-F33).

60th Fiscal Law Course (5F-F12).

4th National Security Crime
& Intelligence Law Workshop
(5F-F401).

166th Senior Officers Legal
Orientation Course (5F-F1).

8th JA Warrant Officer Basic Course

(7A-550A0).

28 September TJAGSA) (5-27-C20).

. Civilian-Sponsored CLE Courses

4 November American Justice System
ICLE Kennesaw State University
Kennesaw, Georgia

19-20 November Alternative Dispute Resolution Institute
ICLE Calloway Gardens
Pine Mountain, Georgia

2 December Environmental Law
ICLE Marriott Gwinnett Place Hotel
Atlanta, Georgia

2 December Professionalism and Ethics:

ICLE Judges and Lawyers
Marriott Gwinnett Place Hotel
Atlanta, Georgia

4. Mandatory Continuing Legal Education Jurisdiction

6th RC Warrant Officer Basic Course @nd Reporting Dates

(Phase 1) (7A-550A0-RC).

31st Staff Judge Advocate Course
(5F-F52).

5th Chief Legal NCO Course
(512-71D-CLNCO).

Jurisdiction Reporting Month
Alabama** 31 December annually
Arizona 15 September annually
Arkansas 30 June annually
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California*

Colorado

Delaware

Florida**

Georgia
Idaho
Indiana

lowa

Kansas
Kentucky
Louisiana**
Michigan
Minnesota
Mississippi**
Missouri
Montana
Nevada
New Hampshire**
New Mexico

New York*

North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon

1 February annually

Anytime within three-year
period

31 July biennially

Assigned month
triennially

31 January annually
Admission date triennially
31 December annually

1 March annually

30 days after program
30 June annually

31 January annually

31 March annually

30 August

1 August annually

31 July annually

1 March annually

1 March annually

1 July annually

prior to 1 April annually
Every two years within
thirty days after the
attorney’s birthday

28 February annually

30 June annually
31 January biennially

15 February annually
Anniversary of date of
birth—new admittees and
reinstated members report
after an initial one-year

period; thereafter
triennially

Group 1: 30 April
Group 2: 31 August
Group 3: 31 December

Pennsylvania**
Rhode Island 30 June annually

South Carolina** 15 January annually

Tennessee* 1 March annually
Texas Minimum credits must be
completed by last day of
birth month each year
Utah End of two-year
compliance period
Vermont 15 July annually
Virginia 30 June annually
Washington 31 January triennially
West Virginia 30 June biennially
Wisconsin* 1 February biennially
Wyoming 30 January annually

* Military Exempt
** Military Must Declare Exemption

For addresses and detailed information, see the February
1998 issue oThe Army Lawyer

5. Phase | (Correspondence Phase), RC-JAOAC Deadline

The suspense for first submission of all RC-JAOAC Phase |
(Correspondence Phase) materials Mia§ 2400, 1 November
1999 for those judge advocates who desired to attend Phase I
(Resident Phase) at The Judge Advocate General’'s School
(TJAGSA) on 9-21 January 2000 (hereafter “2000 JAOAC").
This requirement included submission of all JA 151, Funda-
mentals of Military Writing, exercises.

Any judge advocate who is required to retake any subcourse
examinations or “re-do” any writing exercises must submit the
examination or writing exercise to the Non-Resident Instruc-
tion Branch, TJAGSA, for grading with a postmark or elec-
tronic transmission date-time-groddi. T 2400, 30 November
1999 Examinations and writing exercises will be expedi-
tiously returned to students to allow them to meet this suspense.

Judge advocates who fail to complete Phase | correspon-
dence courses and writing exercises by these suspenses will not
be allowed to attend the 2000 JAOAC. To provide clarity, all
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judge advocates who are authorized to attend the 2000 JAOAC If you have any further questions, contact LTC Paul Conrad,
will receive written natification. Conversely, judge advocates JAOAC Course Manager, (800) 552-3978, extension 357, or e-

who fail to complete Phase | correspondence courses and writmail <conrape@hgda.army.mil LTC Goetzke.
ing exercises by the established suspenses will receive written

notificaiton of their ineligibility to attend the 2000 JAOAC.
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Current Materials of Interest

1. TIAGSA Materials Available through the Defense 6. TJAGSA Legal Technology Management Office
Technical Information Center (DTIC) (LTMO)

For a complete listing of the TJAGSA Materials Available The Judge Advocate General's School, United States Army,

through the DTIC, see the September 1999 issdhefArmy continues to improve capabilities for faculty and staff. We have
Lawyer ' installed new projectors in the primary classrooms and Pentium

PCs in the computer learning center. We have also completed
the transition to Win95 and Lotus Notes. We have migrated to
2. Regulations and Pamphlets Microsoft Office 97 throughout the school.
f The TJAGSA faculty and staff are available through the
MILNET and the Internet. Addresses for TJAGSA personnel
are available by e-mail at jagsch@hqda.army.mil or by calling
the LTMO.

For detailed information, see the September 1999 issue o
The Army Lawyer.

3. The Legal Automation Army-Wide System Bulletin . o
Board Service Personnel desiring to call TJAGSA can dial via DSN 934-

7115 or provided the telephone call is for official business only,
fise our toll free number, 800-552-3978; the receptionist will
connect you with the appropriate department or directorate.
For additional information, please contact our Information
Management Office at extension 378. Mr. Al Costa.

For detailed information, see the September 1999 issue o
The Army Lawyer

4. TJAGSA Publications Available Through the LAAWS
BBS . .
7. The Army Law Library Service
For detailed information, see the September 1999 issue of

The Army Lawyer With the closure and realignment of many Army installa-

tions, the Army Law Library Service (ALLS) has become the
point of contact for redistribution of materials purchased by
; ALLS which are contained in law libraries on those installa-
5. Articles . . . ST
tions. The Army Lawyewill continue to publish lists of law

The following information may be useful to judge advo- library materials made available as a result of base closures.

cates: I : .
Law librarians having resources purchased by ALLS which

Kelly Gaines StonefThe Uniform Child Custody Jurisdic-  2'€ available for redistribution should contact Ms. Nelda Lull,

tion & Enforcement Act (UCCJEA)—A Metamorphosis of the JAGS-DDS, The Judge Advocate General's School, United

- - L States Army, 600 Massie Road, Charlottesville, Virginia
Unif Child Custody Jurisdict UCCJAJ5 N.D. L.
RS\I/ c;’rgl (19|99) ustody Jurisdiction ( AT 22903-1781. Telephone numbers are DSN: 934-7115, ext. 394,

commercial; (804) 972-6394, or facsimile: (804) 972-6386.

Carl Tobias]eaving a Legacy on the Federal Coy&8 U.
Miami L. Rev. (January 1999).
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