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Giving Service Members the Credit They Deserve:
A Review of Sentencing Credit and Its Application

Major Michael G. Seidel
Action Officer, Administrative Law Division
Office of The Judge Advocate General
Pentagon

Introduction tence credit in detall, including the four available types of sen-
tence credit.
I know not whether Laws be right,

Or whether Laws be wrong; The second part of this article examines Article 13 credit in
All that we know who lie in gaol more depth. Today, nearly all sentence credit is applied against
Is that the wall is strong; the sentence ultimately approved by the convening authority
And that each day is like a year, (except forPiercecredif) with one major exception: credit for
A year whose days are lohg. illegal pretrial punishment in violation of Article 13, Uniform

Code of Military Justice (UCMJ).
These words of a prisoner long ago capture the impact of a
single day of confinement. With this quote in mind, military In this area, sentence credit can be applied against either the
practitioners cannot treat sentence credit as a trivial presentenadjudged or the approved sentehdeor instance, consider the
ing matte? Instead, they must recognize the types of sentencecases of two service members who both suffer Article 13 pre-
credit available and understand how the credit is applied. trial punishment. In one case, the military judge considers the
violation to adjudge an appropriate sentence at rid.the
The purpose of this article is to analyze available sentenceother case, however, the judge orders an administrative credit,
credit and to propose a uniform approach to its application. Thewhich is assessed against the approved senteddthough
article is divided into three main parts. First, it will discuss sen- both applications are proper, their impacts on soldiers differ and
can result in unequal treatménf his anomaly stems from the
current state of the law in military sentence credit—-a mosaic of

1. OscArRWIiLDE, THE BaLLaD OF Gaot, pt. 5, stanza 1 (1896)uoted inUnited States v. McCarthy, 47 M.J. 162, 168 (1997).

2. Seegenerally.S. DeP'ToF ARMY, Pam. 27-9, LEGAL ServicES MiLITARY JubGEs BENcHBoOOK 58 (30 Sept. 1996) [hereinafteengHsook] (outlining presentencing
session for courts-martial).

3. The four categories of sentence credit are Al&h andMasoncredit, (2) R.C.M. 305(k) credit, (3) Article 13, UCMJ credit, andRi&rcecredit. SeeUnited
States v. Allen, 17 M.J. 126 (C.M.A. 1984) (providing credit for time spent in pretrial confinement); United States viBasdn 274 (C.M.A. 1985) (providing
credit for pretrial restraint equivalent to confinementnMaL ForR CourTsSMARTIAL, UNITED StATES, R.C.M. 305(K) (1998) [hereinafter MCM] (includirguzuki
credit, United States v. Suzyki4 M.J. 491 (C.M.A. 1983)); UCMJ art. 13 (West 1998). Article 13 provides:

No person, while being held for trial, may be subjected to punishment or penalty other than arrest or confinement upgestipemntiag

against him, nor shall the arrest or confinement imposed upon him be any more rigorous than the circumstances requerbis forésmnce,

but he may be subjected to minor punishment during that period for infractions of discipline.

Id. See alsdJnited States v. Pierce, 27 M.J. 367 (C.M.A. 1989) (providing the service member with the choice between having craditdiojuglicial punishment
considered by the judge at trial, or allowing the convening authority to administratively apply the credit against the sppteves).

4. SeegenerallyAllen, 17 M.J. at 126Mason 19 M.J. at 274; MCMsupranote 3, R.C.M. 305(k).

5. See generallPierce 27 M.J. at 367Piercecredit applies in the unusual case of a service member who is court-martialed for an offense that was already punished
under Article 15, UCMJ; therefore, this article treats this area as a minor excdptian369.

6. SeeCoyle v. Commander, 21st Theater Army Area Command, 47 M.J. 626, 629 (Army Ct. Crim. App. 1997).

7. Seeid

8. Seeid

9. See generallWnited States v. Larner, 1 M.J. 371, 375 (C.M.A. 1976) (observing that the two possible methods to deal with illegabpfieteialent are (1)
applying sentence credit administratively against the approved sentence to confinement, or (2) having the judge colegidecahénlement to adjudge a sentence

at trial). Because of the way good time abatement credit is earned at the confinement facility, the latter method maysestdts member serving more time in
confinement. The former method is a “fully adequate remeldy.&at 372.

AUGUST 1999 THE ARMY LAWYER « DA-PAM 27-50-321 1



common law, executive order, and statiiteAfter critically ing each type of sentence credit. First, what triggers the credit?

reviewingCoyle v. Commandgt a recent case addressing the Second, how is the credit applied? Finally, what are the practi-

sentencing credit status quo, this article discusses the anomaal issues to consider? Using this analysis, this section exam-

lous impact that the different methods of applying credit can ines the four categories of sentence credit. First, however, this

have on service members. section will briefly discuss the two methods of applying sen-

tencing credit. Note that this section offers, for use by practi-

The third part of this article is a proposal for uniformity. tioners, a sentence credit guide that can be found at the

This article proposes that all Article 13 sentence credit be Appendix to this articlé?

administratively applied against the approved sentence to con-

finement!? This approach would cause all illegal pretrial con-

finement and punishment to be treated the same for credit The Two Methods of Applying Sentencing Credit

purposes. and its Terminology

In short, this article examines giving service members the  “In the military a substantial difference exists between an
credit they deserve by critically reviewing the status quo andadjudged and an approved sentence. The former is the sentence
recommending a system where a tangible credit would attach tamposed by the military judge or court-martial members. The
every finding of sentence credit at trial. latter is the sentence ultimately approved by the convening

authority.”® As simple as this distinction may seem, its precise
meaning is easily lost in semantiésherefore, a brief back-
Available Types of Sentence Credit ground discussion is necessary.

Sources of available sentence credit fall into four broad cat- Judicial Credit—Credit that is applied against the adjudged
egories: (aAllent® andMasori* credit; (b) Rule for Courts-  sentence means that the sentencing authority reduces the sen-
Martial (R.C.M.) 305(k) credit® which includesSuzuki tence at triat? In court-martial practice, the credit is consid-
credit® (c) Article 13, UCMJ credit! and (d)Piercée® credit. ered as mitigation by the military judge or the panel in
The military practitioner must ask three questions when analyz-adjudging an appropriate sentefité=or example, what would

10. See generallyCMJ art. 13 (West 1998); MCMupranote 3, R.C.M. 304, 305; United States v. Suzi#iM.J. 491 (C.M.A. 1983); United States v. Allen, 17
M.J. 126 (C.M.A. 1984)United States v. Masod9 M.J. 274 (C.M.A. 1985); United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).

11. Coyle 47 M.J. at 629.

12. This approach would require military judges to order additional administrative credit against the approved sentéineertentdar all illegal pretrial punish-
ment in violation of Article 13, UCMJ.

13. Allen, 17 M.J. at 126 (providing credit for time spent in pretrial confinement).

14. Mason 19 M.J. at 274 (providing credit for pretrial restraint equivalent to confinement).
15. MCM,supranote 3, R.C.M. 305(k).

16. United States v. Suzuki4 M.J. 491 (C.M.A. 1983).

17. UCMJ art. 13 (West 1998).

18. United States v. Pierce, 27 M.J. 367 (C.M.A. 1989) (providing the service member with the choice between havingdaditdioudicial punishment con-
sidered by the judge at trial, or allowing the convening authority to administratively apply the credit against the appeneg).se

19. See infraAppendix. The concept for this guide is based on a sentencing credit matrix developed by Colonel Keith Hodges, Trialdligjel Cdcuit, U.S.
Army, Fort Benning, Georgia.

20. SeeUnited States v. Gregory, 21 M.J. 952, 957 (A.C.M.R. 1986).

21. Seege.g, United States v. Allen, 17 M.J. 126, 129 (C.M.A. 1984) (referring to pretrial confinement credit applied on the “senjedged,adut describing
administrative credit that reduces sentence ultimately approved by the convening autGeeigpry 21 M.J. at 956 (noting that the loose usage of the term
“adjudged” by the drafters of R.C.M. 305(k) to describe an administrative scheme of credit blurs the distinction betweencsediteimposed at trial and credit
applied against the approved sentence).

22. SeeCoyle v. Commander, 21st Theater Army Area Command, 47 M.J. 626, 628-630 (Army Ct. Crim. App. 1997).

23. SeeMCM, supranote 3, R.C.M. 1001 (b)(1) (requiring the “duration and nature of any pretrial restraint” be presented by the prose@isentemtting author-

ity), R.C.M. 1001(c)(1)(B) (defining a “matter in mitigation” as evidence that is “introduced to lessen the punishmenjuddesl dry the court-martial”); BichH-
BOOK, supranote 2, at 91 (sentencing instructions include giving due consideration to “all matters of extenuation and mitigation”).
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have been a twenty-four month sentence at trial becomes aublished, confinement officials make further adjustments to
twenty-two month sentence due to the cré&difccordingly, the sentence, if necesséty.
the term “judicial credit® which this article uses throughout,

describes applying credit against the adjudged sentence at trial e it for Pretrial Confinement or its Equivalent: Allen and
by factoring-in credit as mitigation. Mason Credit

Administrative Credit-Eredit applied against the approved
sentence to confinement is “administrative credfitihstead of
reducing the adjudged sentence at trial, the military judge
orders an administrative creditwhich is annotated in the
report of result of tria® Next, using the administrative credit
indicated in the report, confinement officials reduce the term of
confinement in the appropriate amoéhtFinally, when the
convening authority approves the sentefie¢,a minimum, the

promulgating order must account for any administrative credit  \ypat Triggers Allen and Mason CreditBefore 1984ser-
ordered by the military judg@. After the promulgating orderis  \ice members in pretrial confinement were not entitled to

administrative credit® After United States v. Allefi however,

Military pretrial confinement or its equivalent triggeéxken
credit2 for time spent in actual confinemetitpr Mason
credit for restriction “tantamount to confinemerit.”Both
Allen andMasoncredits are administrative credit, applied
against the approved sentence to confinerfie@tedit for time
spent in civilian pretrial confinement is the practical issue to
consider in this area.

24. See Coyled7 M.J. at 628.

25. SeeUnited States v. Larner, 1 M.J. 371, 375 n.13 (C.M.A. 1976) (drawing a distinction between “judicial reduction” of a sadtg§ndielly ordering an
administrative credit”).

26. Seeidat 375 n.13.
27. SeeCoyle 47 M.J. at 628-630.

28. SeeU.S. DxP 1 oF ARMY, REG. 27-10, lEGAL ServicEs MiLiTARY JusTICE, para. 5-28a. (24 June 1996) [hereinafter AR 27-10] (requiring that DA Form 4430-R,
Report of Result of Trial, include all administrative credits). Specifically, a report must contain “all credits againetreamtfiadjudged whether ‘automatic’ credit
for pretrial confinement undeA[len], or judge-ordered additional administrative credit under R.C.M. 304, R.C.M.S0&,lf, or for any other reason specified by
the judge.”Id.

29. SeeU.S. DxF'1 oF ARMY, ReG. 633-30, APREHENSIONAND CONFINEMENT: MILITARY SeENTENCESTO CONFINEMENT, para. 4a. (6 Nov. 1964) (C1, 13 April 1984) [here-

inafter AR 633-30]; U.S. EF' T oF ARMY, ReG. 190-47, MLITARY PoLice: THE ARMY CORRECTIONSSYSTEM, para. 3-5 (15 Sept. 1996) [hereinafter AR 190-47]; Tele-
phone Interview with Mr. Terry Rush, Confinement Administrator, United States Disciplinary Barracks, Fort Leavenworth, Jéang#6s (999; Mar. 23, 1999)
[hereinafter Rush Interview§ee generallJCMJ art. 57 (West 1998) (sentence to confinement begins on date adjudged unless deferred by convening authority). In
the usual case, the accused will immediately begin serving a sentence to confinement adjudged at trial, awaiting subreequehtieppentence by the convening
authority.

30. See generalMCM, supranote 3, R.C.M. 1107(a) (promulgating the convening authority’s broad command discretion to act on findings and sentence).

31. Seeid., R.C.M. 1107(f)(4)(D) (requiring the convening authority to direct R.C.M. 305(k) credit in his action on the sentence wtiktaty judge orders it at

trial); AR 27-10,supranote 28, para. 5-28a. (“The convening authority will show in his or her initial action all credits against a sentencestoartrifirsee gen-

erally United States v. Suzuki, 14 M.J. 491, 493 (C.M.A. 1983) (“A convening authority . . . has no power to ignore a rulinglibgrthgidgye and unilaterally act

on his own.”).

32. SeeAR 633-30,supranote 29, para. 6a. (5); Rush Intervieupranote 29 (explaining that because of the way good conduct abatement is calculated, a further
sentence reduction by the convening authority or the appellate courts could ironically result in a later release daiéyatisoshthe earlier release date is selected

for the prisoner affected).

33. United States v. Allen, 17 M.J. 126 (C.M.A. 1984).

34. Seeid. at 127-28.

35. United States v. Masoi9 M.J. 274 (C.M.A. 1985).

36. See Masonl9 M.J. at 274 (defining standard as “equivalent to confinement”); United States v. Smith, 20 M.J. 528, 529 (A.C.M.R. 1985).

37. See Allen17 M.J. at 128-2%lason 19 M.J. at 274; Coyle v. Commander, 21st Theater Army Area Command, 47 M.J. 626, 629-30 (Army Ct. Crim. App. 1997).
38. See generallYnited States v. Larner, 1 M.J. 371, 374 n.11 (C.M.A. 1976) (“The convicted accused in our system is not entitled byedtifhbrichis sentence

for pretrial confinement.”); United States v. Davidson, 14 M.J. 81, 84-88 (C.M.A. 1982) (documenting that before 195I;quitiéahent in the military system

was viewed differently than confinement imposed by a court-martial sentence). Before the UCMJ was enacted, prisonelzedeghiggtunished until convening

authority action; however, when the 199CM was promulgated, the President provided that pretrial confinement had to be brought to the attention of the court-
martial in adjudging an appropriate sentenick.at 84-88.
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the Court of Military Appeals (CMA) began to award day-for-  of fact based “on the totality of the conditions impos&dRel-

day credit for time spent in pretrial confinemé&n#llen credit evant factors include “the nature of the restraint (physical or

was not purely a function of common law. The CMA adopted moral), the area or scope of the restraint . . . , the types of duties,

a plain meaning interpretation &fepartment of Defense if any, performed during the restraint .. . . , and the degree of pri-

Instruction (DODI) 1325.42 which “voluntarily incorporated  vacy enjoyed within the area of restraifit.”

the pretrial-sentence credit extended to other Justice Depart-

ment convicts® via 18 U.S.C. § 3568. Today, even though How areAllen and Mason Credits AppliedBeth Allen

DODI 1325.4and 18 U.S.C. § 3568 have been repldeduke andMasoncredit are applied against the approved sentence to

Court of Appeals for the Armed Forces (CAAF) has not revis- confinement? Although not facially appareftthe statutory

ited Allen. requirement incorporated Btlen, and the distinction between
“judicial” and “administrative” credit? both support applying

Masoncredit® is derived fromAllen.*” In cases of pretrial  these credits against the approved sent&énce.

restraint that are “tantamount to confineméftgay-for-day First, the statutory requirement incorporatedAben pro-

administrative credit is required “in light éflen.”*® Whether vided that “the Attorney General shgile. . . credit®® against

pretrial restriction rises to the level of confinement is a questiona sentence to confinement when allowabléAs a practical

39. 17 M.J. 126 (C.M.A. 1984).

40. SeeNational Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994) (renaming the UnitedustateMilitary Appeals
(CMA) to the United States Court of Appeals for the Armed Forces (CAAF)).

41. Allen, 17 M.J. at 128.

42. U.S. 2P T oF DEFENSE INSTR 1325.4, REATMENT OF MILITARY PRISONERSAND ADMINISTRATION OF MiLITARY CorREcTIONFAciLiTES (7 Oct. 1968) [hereinafter DODI
1325.4],superseded by.S. DeP 1 oF DEFENSE DIR. 1325.4, ©NFINEMENT OF MILITARY PRISONERSAND ADMINISTRATION OF MILITARY CORRECTIONAL PROGRAMSAND FACIL-
imes (19 May 1988) [hereinafter DODD 1325.4].

43. Allen, 17 M.J. at 128.

44. Act of June 22, 1966, Pub. L. No. 89-465, § 4, 80 Stat. 217 (providing that credit shall be given for “any daysustedy iim connection with the offense or
acts for which sentence was imposedEpealed byAct of Oct. 12, 1984, Pub. L. 98-473, Title Il, ch. 1I, § 212(a)(1), 98 Stat. 1987 (1984) (codified as 18 U.S.C. §
3585 (1994)).

45. SeeDODD 1325.4supranote 42; 18 U.S.C. § 3585 (1994).

46. United States v. Mason, 19 M.J. 274 (C.M.A. 1985).

47. Allen, 17 M.J. at 126.

48. SeeUnited States v. Smit20 M.J. 528, 529 (A.C.M.R. 1985).

49. See Masonl9 M.J. at 274.

50. See Smith20 M.J. at 529.

51. See idat 531.See alsdViggins v. Greenwald, 20 M.J. 823 (A.C.M.R. 1985); Washington v. Greenwald, 20 M.J. 699 (A.C.M.R. 1985).

52. SeeCoyle v. Commander, 21st Theater Army Area Command, 47 M.J. 626, 629-630 (Army Ct. Crim. App. 1997).

53. See, e.g.United States v. Allen, 17 M.J. 126, 129 (C.M.A. 1984) (referring to pretrial confinement credit applied on the “sentdgee’ad{nited States v.
McFarland, 17 M.J. 408 (C.M.A. 1984) (referring to administrative credit on the “adjudged sentence” for pretrial confinémtedtBtates v. Mattingly, 17 M.J.
411 (C.M.A. 1984) (referring to administrative credit on the “adjudged sentence”); United States v. McClain, 22 M.J. 1241@86).&emanding for “purposes
of receiving credit on a adjudged sentencdlt seee.g, United States v. Kossman, 38 M.J. 258 (C.M.A. 1993) (“All pretrial confinement served is now credited
against any sentence ultimatelgjudged.”).

54. Seediscussiorsupranotes 22-32 and accompanying text.

55. SeggenerallyUnited States v. Davidson, 14 M.J. 81, 84-88 (C.M.A. 1982) (observing that paragraph 88dCIM6provided for the consideration of pretrial
confinement as a factor for a court-martial to consider in adjudging a sentence at trial). The judicial method of apelygegcsedit was already being used for
pretrial confinement sentence credit whdlen was decidedld. at 84-88.

56. Seel8 U.S.C. § 3568 (1966) (providing that credit shall be given for “any days spent in custody in connection with the aftgsderawhich sentence was
imposed”),repealed byAct of Oct. 12, 1984, Pub. L. 98-473, Title Il, ch. Il, § 212(a)(1), 98 Stat. 1987 (1984) (codified as 18 U.S.C. § 358%eX;88ding the

reach of 18 U.S.C. § 3568). Further, section 3585 provides that “a defendant shall be given credit toward the serwicefafmpiteonment for any time he has
spent in official detention prior to the date the sentence commerices.”
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matter, administrative credit is the only alternative that ensuresextends the reach éflencredit in the civilian pretrial confine-
statutory compliance. Otherwise, service members may notment context> Moreover, a split exists among service courts
receive tangible credit for time spent in pretrial confinerfent. in this are@® Although the CAAF has yet to readdress this
Arguably, judicial credit also meets the statutory requirement; issue, the trend is toward thaurray approachi? which extends
however, this expansive view must be rejected, because “simAllencredit to civilian confinementAllen's statutory underpin-
ply reducing the adjudged sentence proportionately for timenings have changeéd. Computing federal confinement sen-

actually served is not a full remedy.” tences is now governed by 18 U.S.C. § 3585 (b), which states:
Second, the distinction between judicial and administrative Credit for prior custody A defendant shall

credit also supports applying these credits against the approved be given credit toward the service of a term

sentence. Simply stated, the statutory credit scheme incorpo- of imprisonment for any time he has spentin

rated byAllen was—and still is—based on administrative, not official detention prior to the date the sen-

judicial credit’® Hence, both logicalfy and legallyAllen and tence commences—

Masoncredit are administratively applied against the sentence

ultimately approved by the convening authofity. (1) as a result of the offense for which the

sentence was imposed; or
Practical Issue: Credit for Civilian Pretrial Confinement—

What happens when civilian authorities confine a service mem- (2) as a result of any other charge for which

ber who is awaiting court-martial? Practitioners should note the defendant was arrested after the commis-
that 18 U.S.C. § 3568, upon which CMA originally relied on in sion of the offense for which the sentence

Allen,’® was replaced by 18 U.S.C. 8§ 3585This change was imposed;

57. See Allen17 M.J. at 127-129.

58. Seeidat 129 (Everett, C. J., concurring) (explaining that uncertainty of mitigation means that some sentencing authoritiegveangatredit at all and the
construction adopted by the majority provides certainty that was lacking under the practice of allowing the sentencipgoauthi@ly consider pretrial confinement
when adjudging a sentence).

59. SeeUnited States v. Larner, 1 M.J. 371, 374 (C.M.A. 1976) (comparing the credit application methods of judicial versus astengretiain the illegal pretrial
confinement context).

60. Seel8 U.S.C. § 3568 (1966) (providing that credit shall be given by the Attorney Gergpabled byAct of Oct. 12, 1984, Pub. L. 98-473, Title Il, ch. II, §
212(a)(1), 98 Stat. 1987 (1984) (codified as 18 U.S.C. § 3585 (1994)) (dropping the “Attorney General” language). Aiptaemadgsis supports the conclusion
that credit must be applied administratively against the approved sentence; the statute mandates credit which is implexeentacagency, not judicially admin-
istered. Although the military judge orders the credit, the credit is administered by the confinement facility and coutraring §eeDODD 1324.5supranote
42; MCM, supranote 3, R.C.M. 1107; United States v. Wilson, 503 U.S. 329 (1992) (holding that former 18 U.S.C. § 3568 expressly reftisattth&eneral
to award credit). When Congress recodified the statute as 18 U.S.C. § 3585, it did not intend to transfer computingegihtertte district courts. The statute
still retains its executive administration character. Since federal defendants do not serve their sentences immedéateligtamylyy the district courts would be
speculative.ld. at 331-337.

61. Seggenerally Davidsonl4 M.J. 81, 84-88. Since the judicial method of applying sentence credit was already being used for pretrial confihencentreeiit,
logically, Allen’'s only alternative was establishing an administrative credit remedy.

62. Seel8 U.S.C. § 3585 (1994) (repealing 18 U.S.C. § 3568 (1966) by Act of Oct. 12, 1984, Pub. L. 98-473, Title II, ch. Il, 8)298(8)at. 1987 (1984));
Davidson 14 M.J. at 84-88.

63. SeeUnited States v. Allen, 17 M.J. 126 (C.M.A. 1984).
64. 18 U.S.C. § 3585 (1994) (part of Sentencing Reform Act of 1984, Pub. L. 98-473 § 212 (a) (2), 98 Stat. 2001 (198dnsuBetsS.C. § 3568 (1966)).

65. See id DODD 1325.4supranote 42. Practitioners must not confddlen credit with R.C.M. 305(k) credit. These are two distinct types of credit. Rule 305(k)
credit is governed bynited States v. Ballesteros, 29 M.J. 14 (C.M.A. 1989).

66. SeeUnited States v. Murray, 43 M.J. 507 (A.F. Ct. Crim. App. 1996) (exterlieg credit to civilian confinement based on incorporating of 18 U.S.C. § 3585
language into DODD 1325.4¢ee alsdJnited States v. Dave, 31 M.J. 940 (A.C.M.R. 1990) (exterdlileg credit to civilian confinement only when civilian custody

is in connection with acts solely for which military sentence is imposed); Major Amy M. Rfilstary Justice Symposium: New Developments in Pretrial Confine-
ment ArRmy Law., Mar. 1996, at 31-32 (noting that service courts disagree on the issue of whether service members who spend timeregticalitanfinement
before military pretrial confinement are entitledAiben credit).

67. See Murray43 M.J. at 513-515; United States v. Martin, No. 9700900 (Army Ct. Crim. App. June 18, 1998) (signaling the Army Camihaf Sppeals’
(ACCA) shift towards thélurray approach by employing a 18 U.S.C. § 3858 analysis to deny appellant credit for time spent in civilian pretrial confinement).

68. See Murray43 M.J. at 514 (explaining that new DODD 1325.4, dated 19 May 1988, left language incorporating federal sentence cotapd@tisvirtually
unchanged and that the standards now incorporated are governed by 18 U.S.C. § 3585, which replaced 18 U.S.C. § 355Bitiafl\statatrporated byllen).
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that has not been credited against another changes can exterdlen credit to offenses that have no mili-
sentencé?® tary connectior®

According to the United States Supreme CUtg U.S.C. Despite these statutory changes, service courts are split on
§ 3585(b) altered 18 U.S.C. § 3568 in three ways. “First, Con-gyendingallen credit to civilian pretrial confinemerit. In

gress replaced the term ‘custody’ with the term ‘official deten- jhited States v. Murra¥ the Air Force Court of Criminal
tion.” Second, Congress made clear that a defendant could nOAppeaIs (AFCCA) adopted an approach based on the plain
receive a double credit for his detention time. Third, Congressmeaning of 18 U.S.C. § 3585 to award an airman credit for time
enlarged the class of defendants eligible to receive crédit.” spent in state custody. The Army Court of Military Review

) _ ) (ACMR)" used a military-connection type analy%isA ser-
~ The impact of these changes on the extensi@dlefcredit  yice member earnallen credit for time spent in civilian con-
is twofold. First, Congress expandaden credit to service  finement at the behest of the milit&ypr civilian custody “in
members who initially find themselves confined by civilian connection with the offense or acts solfelywhich a sentence
authorities on a state charge, but who are ultimately tried for ay confinement by a court-martial is ultimately impos®dThe
UCMJ offense committed before the state chatdgecond, the  Army’s approach, however, appears to be headed in the direc-

69. 18 U.S.C. § 3585 (1994) (part of Sentencing Reform Act of 1984, Pub. L. 98-473 § 212 (a) (2), 98 Stat. 2001 (198dneuBetsS.C. § 3568 (1966)).
70. SeeUnited States v. Wilson, 503 U.S. 329, 337 (1992).

71. Seeid. at 337. The prevention of double credit refers to the language of 18 U.S.C. § 3585 that provides: “has not been craditewtgainentenceld.

at 334. Query, how would double credit be prevented if a soldier is court-martialed and later tried by the state? Epaisstdigr is apprehended on unrelated
state charges and later transferred to the military on UCMJ charges. Although the soldier is not tried for the unrethi@djstatee receives credit, under the 18
U.S.C. § 3585 scheme, for the time spent in state custody before court-martial. After court-martial, the soldier ih&isthteyfor the state charges. The state
court may also give credit for the state pretrial custody (this assumes state authorities will be unaware of the cregivafrégdire military at the first trial). In
such a case, what happens at the confinement facility. Do they deduct one of the credits?

72. See Murray43 M.J. at 514-515Cf. United States v. Richardson, 901 F.2d 867 (10th Cir. 1990) (holding that plain meaning of 18 U.S.C. § 3585 permits federal
credit for state custody); United States v. Wilson, 916 F.2d 1115 (6th Cir. 198@)on other ground$03 U.S. 329 (1992) (leaving intact 6th Circuit’s interpretation

that 18 U.S.C. § 3585 requires credit for time spent in state pretrial custody not previously credited); United Statesgy.9B@wi 2d 390 n.3 (5th Cir. 1992) (“It

is uncontroverted . . . that Dowling’s 74-day stay in Orleans Parish [state] Prison constituted ‘official detention’ fesmfrt84J.S.C. § 3585(b).”); Mitchell v.

Story, 68 F.3d 483 (10th Cir. 1995) (indicating that U.S. Bureau of Prisons credits state pretrial custody when calcdiatindesr&8 U.S.C. § 3585).

73. Cf. Richardson901 F.2d at 867-869 (noting that a defendant was credited for custody on a state charge that was unrelated to theytedenabsrgentenced
for). Because the defendant’s federal crime pre-dated the unrelated state offense for which he was initially jailedmbenpairof 18 U.S.C. § 3585 required
credit. Id. at 868. Hypothetically, an accused flees the scene of a larceny and is taken into state custody on a traffic vi@etieysTater, the accused is charged
for the larceny and continues to be held in confinement. Jurisdiction is later transferred to the military, and the accwsetédsof larceny, but the traffic offense
is not tried. Under the old 18 U.S.C. § 3568 scheme, the accused would not be entitled to credit for the initial threenfiagsriant due to the lack of a connection
to the offense for which sentence was imposed. Conversely, under 18 U.S.C. § 3585(b)(2), the three days would be creditable.

74. SeeFrisk,supranote 66, at 31-32 (noting that service courts disagree on the issue of whether service members who spend time inr@Vidanfiprement
before military pretrial confinement are entitledAiben credit).

75. 43 M.J. 507 (A.F. Ct. Crim. App. 1996).

76. 1d.; United States v. Harris, ACM 32237 (A.F. Ct. Crim. App. Jan. 21, 1997) (holding that an accused was not entitled toacreffi¢rnse for which he was
charged but not sentenced, under an 18 U.S.C. § 3585 analysis); United States v. Gazurian, ACM 31372 (A.F. Ct. CrinR®d@978lfgranting five days civilian

pretrial confinement credit under the 18 U.S.C. § 3585 analysis); ; United States v. Taylor, (ACM 31574) 1996 CCA LEXIS 280GAm. App. June 20, 1996).

But seeUnited States v. Lassiter, 42 M.J. 538 (A.F. Ct. Crim. App. 1995) (denying credit for time spent in a civilian pretriairemtfirsing the rationale that the
Air Force had to play an active role in the confinement to waiben credit).

77. SeeNational Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994) (designating the ArofyMildary Review
(ACMR) as the Army Court of Criminal Appeals (ACCA)).

78. See United States v. Dave, 31 M.J. 940 (A.C.M.R. 1990).

79. SeeUnited States v. Huselkamp, 21 M.J. 509 (A.C.M.R. 1985) (holding that an accused was entillenl ¢cedit for civilian pretrial confinement that was
directed by military authorities); United States v. Davis, 22 M.J. 557 (A.C.M.R. 1986) (holdinglgratredit was awarded for time spent in civilian pretrial con-
finement at the insistence of federal authorities in connection with the offense for which a sentence to confinement asgtiabwasniltimately imposed).

80. See Dave3l M.J. at 942 (establishing the test tAlien credit for time in civilian pretrial confinement is awarded if the confinement is in connection with an
offensesolelyfor which sentence to confinement by court-martial is ultimately imposgeB.alsdJnited States v. McCullough, 33 M.J. 595 (A.C.M.R. 1991) (citing
Dave no Allen credit is given where an accused who is held for state and military offenses was given time-served for state offengenhiéfarg thok control).
Allen credit only applies for civilian pretrial custody when in connection with the offense solely for which a sentence to confipemert-martial is ultimately
adjudged.ld. at 597.
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tion of Murray.®* Even though most cases would reach the R.C.M. 305(k) Credit

same result under either service court’s ratioffalee potential

for inconsistency looms. The President gave another source of credit with R.C.M.
305(k)?° which provides additional credit for the failure to

The Murray approach is superior for three reasons. First, it comply with a host of pretrial confinement safeguatdehe

is the only approach consistent withen's analysis® Depart- credit is administratively applied against the approved sentence

ment of Defense Directive 1325l requires the armed forces to confinement? The 1998Manual for Courts-Martial

to follow Department of Justice sentence credit réfleBhese includes two additional grounds that trigger R.C.M. 305(k)

rules are now governed by 18 U.S.C. § 358%econd, the  credit. These changes comprise the practical issue in this area.

Murray approach comports with the broader scope of 18 U.S.C.

§ 3585% ExtendingAllen credit to civilian pretrial confine- What Triggers R.C.M. 305(k) Credit?he modern military

ment does not turn on a military connectfothe statute plainly  pretrial confinement systéfrgive service members placed into

credits any time “spent iofficial detention . . . as a result of the pretrial custody many substantive and procedural safegifards.

offense for which sentence was impos&dThird, theMurray The failure to comply with four enumerated R.C.M. 305 safe-

approach has sound legal backing. Federal courts have interguards results in a day-for-day sentence credit in addition to any

preted 18 U.S.C. § 3585 to require federal credit for state pre-Allen or Masoncredit received® These four include: (a)

trial confinement® R.C.M. 305(f), the confinee’s right to military counsel; (b)
R.C.M. 305(h), the commander’s review of pretrial confine-

81. SeeUnited States v. Martin, No. 9700900 (Army Ct. Crim. App. June 18, 1998) (holding that an accused was not entitled to crediBudd®Ca § 3585
analysis). This memorandum opinion indicates a shift in ACCA's approach and may signal the future adoptiduhthapproach. The appellant was absent
without leave (AWOL) from his military unit when he was apprehended by civilian authorities on offenses totally unrelatsdlsdrjuent court-martial. After
three days in civilian custody, the military filed a detainer requesting that he be held to face UCMJ charges; four dagsafietiant was transferred to military
custody. At trial, the appellant was denied credit for the initial three days of custody. On appeal, the appellant ehguecdhentitied to credit for these days
under section 3585 since the military offense predated the state offenses. The court found the legal argument “appealimigh(afbave), but denied relief on
factual grounds; nothing in the record indicated that the appellant had not already been credited by state authorit@®ngE85dd. at 2-3.

82. Seeg.g, Dave 31 M.J. aB40; McCullough 33 M.J. at 595. Both cases, decided after 18 U.S.C. § 3585 took effect, would have reached the same credit result
under either analysis.

83. United States v. Allen, 17 M.J. 126 (C.M.A. 1984).
84. SeeDODD 1325.4supranote 42, para. H.%¥lurray, 43 M.J. at 514.

85. 18 U.S.C. § 3585 (1994) (part of the Sentencing Reform Act of 1984, Pub. L. 98-473 § 212 (a)(2), 98 Stat. 2001 €r88djneu8 U.S.C. § 3568 (1966)
and reestablishing term of imprisonment computation rules for Department of Justice priddmess);43 M.J. at 514.

86. SeeUnited States v. Wilson, 503 U.S. 329, 337 (1992) (noting that Congress intended to expand the class of defendantgibleofarerdit, and replaced

the term ‘custody’ with ‘official detention’Murray, 43 M.J. at 514 (citing United States v. Garcia-Gutierreez, 835 F.2d 585 (5th Cir. 1988); United States v. Blan-
kenship, 733 F.2d 433 (6th Cir. 1984)). Under the former scheme of 18 U.S.C. § 3568, some federal courts limited @ealipretieal detention onlyid. at 514-

15.

87. SeeDave 31 M.J. at 940 (using a military-connection type analysis to ex&éled credit for time spent in civilian pretrial confinement). To receive credit,
pretrial confinement must be in connection with an offense solely for which sentence to confinement by court-martiakly ittiposied.ld. at 942.

88. Seel8 U.S.C. § 3585(b). Note that the new term, “official custody” is not limited to a particular sovereign.

89. AccordUnited States v. Richardson, 901 F.2d 867 (10th Cir. 1990); United States v. Wilson, 916 F.2d 1115 (6th Gieviben)other grounds03 U.S. 329
(1992); United States v. Dowling, 962 F.2d 390 n.3 (5th Cir. 1992); United States v. Benefield, 942 F.2d 60 (1st CigeEalspMitchell v. Story, 68 F.3d 483
(20th Cir. 1995) (showing that U.S. Bureau of Prisons credits state pretrial custody when calculating credit under 18385.C. §

90. MCM,supranote 3, R.C.M. 305(k).

91. See generallyd. R.C.M. 305(k).

92. See generallynited States v. Gregory, 21 M.J. 952, 957 (A.C.M.R. 19&86)], 23 M.J. 246 (C.M.A 1986).

93. SeeExec. Order No. 12,473, 49 Fed. Reg. 17,152 (1%84gnded b¥xec. Order 12,484, 49 Fed. Reg. 28,825 (1984) (promulgating theMi®BHUwith the
R.C.M.).

94. See generallMCM, supranote 3, R.C.M. 305.

95. Seeid. R.C.M. 305(K).
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ment; (¢) R.C.M. 305(i), military magistrate revietfsnd (d) read the rule as a whole and focus on the distinction between
R.C.M. 305 (j), the military judge’s review, if afy. “judicial” and “administrative” credit*

In addition to these enumerated safeguards, R.C.M. 305(k) First, the rule must be read as a whole. The ACMR tackled
credit can be triggered by an R.C.M. 30%{olation? or a vio- the R.C.M. 305(Kk) interpretation challengeUnited States v.
lation of the grounds added by the 1988nual® which now Gregory!® Despite the use of the word “adjudged” in the rule,
includesSuzukicredit!® Rule 305(k) credit can also extend to credit is administratively applied; in fact, if it were judicially
service members awaiting court-martial in civilian custody, but applied, service members may not receive “meaningful R.C.M.
only if “a military member is confined by civilian authorities 305(k) credit at all.**® Administrative credit not only avoids
for a military offense and with notice and approval of military potential “absurdityX” it “most ‘accurately reflects the inten-
authorities.? tion of’ the President, ‘is more consistent with the structure of

] ] ] ) the’ rule, ‘and more fully serves the purpose of’ R.C.M.
How is R.C.M. 305(k) Credit AppliedRele 305(k) is an 35 mos

administrative credit applied against the approved sentence to

confinement, but the language of R.C.M. 305(K) is misleading. Second, the distinction between administrative credit and
It provides that “noncompliance with subsections (f), (h), (i), or judicial creditis critical. Rule 305(k) characterizes the credit as
(j) shall be an administrativeredit against the sentence “administrative,” not one adjudged at tri4f. Moreover,
adjudged’®?2 Counsel, however, must not narrowly construe R.C.M. 305(k) credit is based d#nited States M.arner,!1°

its meaning, for a “cursory reading of the rule may result in the where CMA held that administrative credit was the only ade-
erroneous conclusion that R.C.M. 305(k) is to be applied only quate and legal remedy for illegal pretrial confineniént.
against an adjudged sentené®.”Instead, practitioners must

96. See idR.C.M. 305(i) (including two military magistrate reviews, a 48-hour probable cause determination, and a seven-dayrgie¢tiaéobreview); United
States v. McCants, 39 M.J. 91 (C.M.A. 1994) (failing to timely deliver the magistrate review decision to the defense fteursgliest, results in R.C.M. 305(k)
credit for violating R.C.M. 305 (i)).

97. SeeMCM, supranote 3, R.C.M. 305 (j) (requiring a motion for appropriate relief to initiate military judge’s review of pretrial confineroerthe charges are
referred to trial).

98. SeeUnited States v. Williams, 47 M.J. 621, 623 (Army Ct. Crim. App. 1997) (awarding R.C.M. 305(k) credit for violating R.ClMwBe&(the military judge
erred in returning the appellant to pretrial confinement without “new evidence” or “additional misconduct”). Violationdvbf30&) fall within the “other situ-
ations” that the drafters of R.C.M. 305 envisioned as triggering additional R.C.M. 305(k) relief out of a policy to de¢i@nsidda at 633.

99. Seediscussiorinfra notes 112-115 and accompanying text.

100. SeeUnited States v. Suzuki, 14 M.J. 491 (C.M.A. 1983).

101. SedUnitedStates v. Lamb, 47 M.J. 384, 385 (1998) (cifdadlesterosaccused denieRexroatcredit by failing to show that he was confined solely for a military
offense);see alsdJnited States v. Ballesteros, 29 M.J. 14 (C.M.A. 1989); United States v. Stuart, 36 M.J. 746 (A.C.M.R. 1993) (awardingdR(K).btedit to
AWOL accused held by civilian authorities at request of the military).

102. MCM,supranote 3, R.C.M. 305(k) (emphasis added).

103. SeeUnited States v. Gregory, 21 M.J. 952, 957 (A.C.M.R. 198, 23 M.J. 246 (C.M.A 1986).

104. Seediscussiorsupranotes 22-32 and accompanying text.

105. 21 M.J. 952, 957 (A.C.M.R. 1986jf'd, 23 M.J. 246 (C.M.A 1986).

106. See idat 957.

107. See idat 957 n.13 (applying 31 days of R.C.M. 305(k) credit against the accused’s five month adjudged sentence at trial woelthbaued” result of
allowing no meaningful credit in light of convening authority’s approved sentence to confinement of three months).

108. Sedd., 21 M.J. at 957 (quoting United States v. Leonard, 21 M.J. 67, 69 (C.M.A. 1985)).
109. MCM,supranote 3, R.C.M. 305(k) (“The remedy . . . shall be an administrative credit.”).

110. 1 M.J. 371 (C.M.A. 1976)SeeMCM, supranote 3, R.C.M. 305(k) analysis, app. 21, at A21-20 (“The requirement for an administrative credit for violations .
.. is based obnited States v. Larngj.

111. See Larnerl M.J. at 373-75 (noting two sources of credit for the illegal pretrial confinement suffered by the appellahtrn€hepinion lacks a factual
account explaining why appellant’s pretrial confinement was illegal. The court cites Article 13, UCMaj@adStates v. Nixod5 C.M.R. 254 (1970) (recognizing
illegal pretrial confinement as a lack of probable cause, or for purposes other than to insure an accused’s preseocegirotakt the person and property of
others) when referring to appellant’s illegal pretrial confineméhtat 372 n.1.
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Practical Issue: 1998 Manual Change3he 1998Vianual 305(Kk) clarifies the amount of credit that can be awatéieshd
for Courts-Martial adds two additional grounds for awarding it serves notice to convening authorities that egregious conduct
R.C.M. 305(k) credit? The amended R.C.M. 305(k) provides can lead to more than day-for-day credit against an approved
that “the military judge may order additional credit for each day sentencé??
of pretrial confinement that involves an abuse of discretion or
unusually harsh circumstances®” These new grounds also Credit for Unusually Harsh Circumstances: Suzuki Credit—
apply in addition to anjllen or Masoncredit** Unlike viola- The second ground, pretrial confinement that involves “unusu-
tions of R.C.M. 305 (f), (h), (i), and (j), however, the two new ally harsh circumstance$??is also not a new substantive stan-
grounds are not limited to day-for-day credit as a remedy; thedard. This provision codifiednited States v. Suziikt where
amount of credit is at the military judge’s discretién. the CMA awarded more than day-for-day administrative credit

for pretrial confinement under “unusually harsh circum-

Credit for the Abuse of DiscretieaSubstantively, the  stances.?®> While including the “unusually harsh circum-
“abuse of discretion” ground is not new; it appears in R.C.M. stances” language in R.C.M. 305(k) did not create a new basis
305(j)(2) and has been there since the inception of R.C.M.for relief,'?¢ it resolved the issue of where to categoBzeuki
30516 Although redundant, the 1998 amendment included thecredit!?”
“abuse of discretion” language in R.C.M. 305(k) for consis-
tency and clarity*’

Credit for Violations of Article 13, UCMJ

Rule 305(j)(2) was inconsistent with the 1995 version of
R.C.M. 305(k). Rule 305(j)(2), not limited by a day-for-day Article 13, UCMJ provides two bases of sentence credit for
remedy, directed the military judge to apply credit via R.C.M. service members “held for triat®® (a) pretrial punishment, and
305(k)1*® The former R.C.M. 305(k), however, only specified (b) credit for “unduly rigorous circumstance$®” Article 13
day-for-day credit and did not include the “abuse of discretion” credit is applied two ways—either judicially or administra-
languagé?®® This led to different interpretations of how to tively—depending on the circumstances of the E4si addi-
apply the credit*® The new language of amended R.C.M. tion, this section discusses the practical issue of waiver—-when

112. SeeMCM, supranote 3, Exec. Order No. 13086, 1998 Amendments tMteual for Courts-Martial app. 25, A25-36.

113. Id. R.C.M. 305(k).

114. See id

115. See id

116. See generall)laNuAL FOR CoURTSMARTIAL, UNITED STATES, R.C.M. 305 (1984) [hereinafter 1984aNUAL].

117. SeeMemorandum, Joint Service Committee on Military Justice Working Group, Criminal Law Division, Office of The Judge Advoeadt, G200 Army
Pentagon, DAJA-CL, to The Judge Advocate General, subject: 23 August Meeting of the Joint Service Committee (JSC) dud¥ldéapara. Il. F. (28 Aug.
1995) (on file with author) [hereinafter JISC Memo] (noting the reasons for the proposed changes to R.C.M. 305).

118. SeeMANUAL FOR CourTs-MARTIAL, UNITED StaTeES, R.C.M. 305(j)(2) (1995) [hereinafter 1995AMAL].

119. Seel984 ManuaL, supranote 116, R.C.M. 305(j)(2).

120. SeeJSC Memosupranote 117, para. Il. F.

121. Seeid.

122. See id(according to the JSC Air Force representative, one reason the “abuse of discretion” language was included in R.C.Ms 80&{kxted by United
States v. Tilghman, 1995 CCA Lexis 171, ACM 30542 (A.F. Ct. Crim. App. Jun. 20,4895 44 M.J. 493 (1996). Imilghman a post-trial military judge granted
an additional 18 month sentence credit for the unlawful intervention of the government, who in defiance of the trial jidgesdered the accused into confine-
ment after conviction , but before a sentence was adjudglghman 44 M.J. at 494.

123. SeeMCM, supranote 3, R.C.M. 305(k).

124. 14 M.J. 491 (C.M.A. 1983); Telephone Interview with Lieutenant Colonel Frederic Borch, Standing Member, Joint Semittee€CamMilitary Justice, 1994-
1996, (Nov. 9, 1998) (stating intent of including language was to incorpuatek [hereinafter Borch Interview].

125. See Suzukil4 M.J. at 491-493. “On the first day of this segregation, appellant’s clothes were taken from him and he remaineapiorexcektely 6 X 8
feet in size, clothed only in his underwear. In his cell was a bed resting on a piece of plywood, an open toilet, asimigladdht.” Id. at 491-92.

126. Borch Interviewsupranote 124 (including additional language in R.C.M. 305(k) provided military judges with all illegal pretrial confinemert ioptina
location). Note that R.C.M. 305(k) contains no provision for awarding credit for violations of Article 13, UCMJ.
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does the accused’s failure to timely complain waive an Article stances require to insure his preseriée.’n McCarthy the
13 remedy? CAAF explains that Article 13 prohibits two types of activities:
(a) “punishment or penalty prior to tridl* (the punishment
prong), and (b) “unduly rigorous circumstances during pretrial
What Triggers Article 13, UCMJ Credit? detention” (the rigorous circumstances profig).

The McCarthy TestIn United States v. McCartli§* the The punishment prong focuses on intent; it requires “a pur-
CAAF provided a two-pronged test for Article 13 violatid?fs.  pose or intent to punish an accused before guilt or innocence
This test established a framework for determining when Article has been adjudicated® There is “no single standard as to

13 sentence credit is triggered. This section exanitog&sar- what constitutes punishmenf”the intent inquiry is a “classic
thy's two-pronged test and discusses the parameters of Articlequestion of fact¥®® The rigorous circumstances prong, how-
13 credit with this framework in mind. ever, focuses on conditions; an inference of punishment may

arise from “sufficiently egregious circumstancésthat may
Article 13, UCMJ, prescribes that “[n]o person, while being be “so excessive as to rise to the level of punishniéht.”
held for trial, may be subjected to punishment or penalty other
than arrest or confinement . . . nor shall the arrest or confine- The Parameters of Article 13 CrediSpecific conduct that
ment imposed upon him be any more rigorous than the circum-+riggers Article 13 credit has shifted over tifie.Therefore,

127. A nagging question in sentencing credit has been witlaakicredit is a substantive basis of credit apart from Article 13 credit. This question arises because
the egregious facts Buzukiseem a logical violation of Article 13, but the CMA did not mention Article 13 in its opinion. One view Buthaltiis an Article 13

case. FirstSuzuKs factsfall squarely within the ambit of Article 13's prohibitionSeediscussioninfra notes 131-140 and accompanying text. Second, the CMA
described the essential facts of the case by ditmted States v. Brucd4 M.J. 254 (C.M.A. 1982), an Article 13 commingling case, as the basis for the trial judge’s
finding that the accused was subjected to illegal pretrial punishment. Third, the primary issue deSidedinsas grounded in Article 13. Atissue was the remedial
rule of United States v. Larnell M.J. 372 n.1 (C.M.A. 1976), which initially established administrative credit as the appropriate remedy for illegat pnétrex

ment (in violation of Article 13 andnited States v. Nixod5 C.M.R. 254 (C.M.A. 1970)). Finally, it is doubtful ti®atzukiwas created from “whole cloth.” Viewing
Suzukifrom a historical perspective, no basis other than Article 13 existed at the time of the decision to justify a remeegrigithes conditions of pretrial con-
finement in the caseSee generallCMJ art. 9(d) (1964) (requiring probable cause); UCMJ art. 10 (1964) (requiring pretrial confinement if charged witls@n offen
“as circumstances may require,” but normally summary court-martial charges do not warrant pretrial confinesneat)Fé& CourtsMARTIAL, UNITED STATES,

pt. I, T 20c. (1969) (preventing flight and the “seriousness of the offense charged” are grounds for pretrial confinement); EnitedH8gat!, 3 M.J. 14, (C.M.A.
1977) (pretrial confinement justified for foreseeable serious criminal misconduct, but rejected “seriousness of the affed3aska independent basis for pretrial
confinement apart from the prevention of flight and preventing criminal misconduct).

128. SedUnited States v. Combs, 47 M.J. 330, 333 (1997).

129. SeeUnited States v. McCarthy, 47 M.J. 162, 165 (1997).

130. See generallCoyle v. Commander, 21Eheater Army Area Command, 47 M.J. 626 (Army Ct. Crim. App. 1997).

131. McCarthy 47 M.J. at 162.

132. See idat 165.

133. UCMJ art. 13 (West 1998).

134. See McCarthy47 M.J. at 165.

135. Seeid

136. See idat 165 (citingBell v. Wolfishand the constitutional dimension raised by illegal pretrial punishment); Bell v. Wolfish, 441 U.S. 520, 537-538 (1979) (hold-
ing that the Due Process Clause provides pretrial detainees the right to be free from punishment). To determine wheatihe@opditions rise to the level of pun-
ishment, “a court must decide whether the disability is imposed for the purpose of puniskanent337.

137. SeeUnited States v. Huffman, 40 M.J. 225, 227 (1994).

138. See McCarthy47 M.J. at 166.

139. See idat 165.

140. Sedd. (citing United States v. James, 28 M.J. 214, 217 (C.M.A. 1989)). This prangCHrthyappears synonymous wiBuzuki HoweverSuzukioccurred

in pretrial confinement, and the rigorous circumstances proktg6arthyapplies to “pretrial detention,” an arguably broader standard. Conceptually, based on one’s
view of whether or noBuzukis an Article 13 cas&uzukican fall within either prong of thlcCarthyanalysis. Nevertheless, despite the logical appeal of placing

Suzukiin the Article 13 categonguzukicredit is now incorporated into R.C.M. 305(k) creddeediscussiorsupranotes 123-127 and accompanying text.

141. See generallynited States v. Palmiter, 20 M.J. 90 (C.M.A. 1985) (providing an historical overview of what conduct was considereulpisimaént, begin-
ning with the legislative history of Article 13 to the court’s adoption of an intent-based standard in this decision).
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when presented with an Article 13 credit issue, practitioners Likewise, a regulatory violation does not automatically trig-

should ask two questions to determine if one or both of theger one of the Article 13 prongs. Under MeCarthyanalysis,

McCarthyprongs have been triggered: (a) what conduct per sethe issue is one of intent and the nature of conditions. The gov-

violates Article 13? and, (b) how far does Article 13 extend? ernment’s mere failure to follow regulations does not per se vio-
late Article 13%*8 however, implementing a defective policy

What conduct per se violates Article 13? Practitioners may constitute an Article 13 violatiof?.

should consider R.C.M. 304(f), the commingling of pretrial

detainees with sentenced prisoners, regulations, and “harsh” Finally, beware of labels. A service member’s complaint of

confinement conditions. First, a violation of R.C.M. 304(f) can “harsh” conditions does not alone trigger Article 13 sentence

violate eitheMcCarthyprong. The President amplifies Article credit. InMcCarthy the appellant was denied credit even

13 in R.C.M. 304(f) by providing that “prisoners being held for though he was placed into “maximum?” pretrial cust&élyThe

trial shall not be required to undergo punitive duty hours train- bottom line in this area: practitioners must focusMuaCar-

ing, perform punitive labor, or wear special uniforms pre- thy’s two-pronged analysis.

scribed only for post-trial prisoner$’” These prohibitions are

grounded in the genesis of Article 13 and essentially equate to How far does Article 13 extend? On its face, Article 13 is

per seviolations4 not limited to pretrial confinees; it broadly applies to service
members “held for trial*! This includes cases of public

The mere commingling of pretrial confinees with sentenced denunciation and military degradatifhas well as unlawfully

prisoners, however, does not per se violate either prong of Arti-reducing a service member’s rafik Furthermore, pretrial con-

cle 13! Before 1985, pretrial confinees suffered illegal pre- finement does not have to be in a military facility; “pretrial con-

trial punishment by working with sentenced prisoners— finement in a civilian facility is subject to the same scrutifiy.”

regardless of “the type of work involve#® The CMA ended Lastly, service members in pretrial confinement cannot waive

this “commingling” rationale irUnited States v. Palmiteand their Article 13 protection¥? but they can voluntarily subject

adopted an “intent” based approdth.Commingling is now  themselves to certain confinement conditions, “so long as those

just a factor to consider; the question to be resolved now isconditions do not rise to the level of pretrial ‘punishmett.”

“whether any condition of . . . confinement was intended to be

punishment.” How is Article 13 Credit Applied2Applying Article 13
credit is problematié®” A service member who suffers an Arti-

142. MCM,supranote 3, R.C.M. 304(f), analysis, app. 21, at A21-15 (“This section is based on Article 13.”).

143. See Hearings on H.R. 2498 Before a Subcomm. of the Comm. on Armed Sdrsid@sng., 1st Sess. 916-917 (1949) (stating that the intent of Article 13 was
to prohibit imposing hard labor as punishment on pretrial detainees until they were convicted and sentenced to perfoam),saphinéd in1 INDEX AND LEGIS-

LATIVE HisToRY, UNIFORM CoDE oF MiLITARY JusTice 384-385 (1949) [hereinaftétearings on H.R. 2498United States v. Bayhand, 21 C.M.R. 84 (C.M.A. 1956)
(noting that the drafters of 195ACM wrote, and the President promulgated, the present day R.C.M. 304(f) prohibitions to amplify Article 13).

144. See Palmiter20 MJ. at 95-96.

145. 1d. at 94;seeUnited States v. Nelson, 39 C.M.R. 177 (C.M.A. 1969); United States v. Pringle, 41 C.M.R. 324 (C.M.A. 1970).

146. See Palmiter20 M.J. at 95-96.

147. See idat 95.

148. SeeUnited States v. Moore, 32 M.J. 56, 60 (C.M.A. 1991) (“We hold that a violation of applicable service regulations do megjpges&lditional credit.”);
United States v. Phillips, 42 M.J. 346 (1995) (erroneously denying religious materials to service member confined imciityiaidf not violate Article 13).

149. SeeUnited States v. Anderson, 49 M.J. 575 (N.M. Ct. Crim. App. 1998) (awarding 77 days of credit for arbitrary unwrittehgioliojated Article 13). The
Marine Corps Base at Camp Pendleton had an unwritten policy that all pretrial confinees were placed in a maximum-cudiedgaailedy on whether the pretrial
confinee faced more than five years of confineméahtat 576.

150. SeeUnited States v. McCarthy, 47 M.J. 162 (1997) (placing pretrial confinee in maximum confinement does not in and ofateefrticé 13).

151. SeeUnited States v. Combs, 47 M.J. 330, 333 (1997).

152. SeeUnited States v. Cruz, 25 M.J. 326 (C.M.A. 1987) (humiliating soldiers in public and military degradation by command irsitpayaie platoon” case
constituted Article 13 pretrial punishment); United States v. Villamil-Perez, 32 M.J. 341 (C.M.A. 1991) (posting on aatmtbmdrd a serious incident report,
which identified the accused, violated Article 18ambs 47 M.J. at 330 (1997) (forcing an airman to wear E-1 rank while he was awaiting rehearing violated Article
13).

153. See Comh=17 M.J. at 333.

154. SeeUnited States v. James, 28 M.J. 214, 216 (C.M.A. 1989).
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cle 13 violation while in pretrial confinement receives adminis- ment cases outside the confinement context, the CAAF has not
trative creditt>® Outside of pretrial confinement, however, a provided any bright lines on how to apply Article 13 crétit.

service member will generally receive judicial crédfit.A Exercising its broad power to reassess sentences on &ppeal,
recent Army Court of Criminal Appeals decisidboyle v. the CAAF has fashioned varied remedies in these é&s€his
Commandet®® attempts to clarify this area. includes the landmark “peyote platoon” cadejted States v.
Cruz?®® where the CMA ordered a full sentence rehearing to
At a minimum, the CAAF provided iBuzukithat “unusu- bring the prior punishment to the attention of the court-mar-

ally harsh circumstance$? of pretrial confinement deserve tial.1™®
administrative credit®? WhetherSuzukiremedied an Article

13 violation is a subject of debdféput it provides a starting Given the lack of authority in the non-pretrial confinement
point to determine how Article 13 credit is applied. The remedy context, the military judge must decide whether to order an
for such violations is “not framed in concreté®;therefore, administrative credit or consider illegal pretrial punishment as
military judges are not limited to a day-for-day credit. mitigation in adjudging a sententé. In fact, military judges

have taken both routé. To provide some direction, the court

Applying Article 13 credit for violations in other circum- in Coyle v. Command&® divided the current law of sentence

stances, especially outside of pretrial confinement, however, iscredit into two categories: “confinement credit” and “punish-
murky. No cogent credit scheme exi$ts.In pretrial punish- ment credit.?”* Confinement credit includesAflen credit,

155. SeeUnited States v. Palmiter, 20 M.J. 90, 96 (C.M.A. 1985) (“It should be noted that a prisoner cannot ‘waive’ his Artidieclidns grior to trial because
no one can consent to be treated in an illegal manner.”).

156. SeeUnited States v. Huffman, 40 M.J. 225, 227-28 (1994) (referring to the “punishment” stanBatidvotolfish441 U.S. 520 (1979), where the “significant
factor in the judicial calculus is the intent of detention officials”).

157. The last two sections of this article examine this proposition in more detail and propose the uniform applicatiotictd 4B violations administratively
against the approved sentence to confinement.

158. SeeUnited States v. Larner, 1 M.J. 371 (C.M.A. 1976); United States v. Suzuki, 14 M.J. 491 (C.M.A 1983).

159. SeeCoyle v. Commander, 21Bheater Army Area Command, 47 M.J. 626 (Army Ct. Crim. App. 1997).

160. Id. (instructing that a categorical approach to Article 13 credit be followed). The categorical approach comports with theostaa’ vis precedent.

161. See Suzukil4 M.J. at 493.

162. Seed. at 493 (expandingarner beyond a day-for-day formula to remedy “unusually harsh conditions of pretrial confinement”); United States v. Larner, 1 M.J.
371, 372 n.1 (C.M.A. 1976) (administratively applying credit only remedy that legally and adequately provides relieéfqrdtegl confinement, citing Article
13 and United States v. Nixon, 45 C.M.R. 254 (C.M.A. 1970), as a bases for appellant’s illegal pretrial confisemalst};nited States v. Nelson, 39 C.M.R. 177
(C.M.A. 1969) (meaningful relief due for accused wearing same uniform as sentenced prisoners, governed by same rulesoasd aadutaing used indiscrim-
inately with sentenced prisoners to perform labor); United States v. Pringle, 41 C.M.R. 324 (C.M.A. 1970) (meaningfulretietesdbe remedy for violating
standards now contained in R.C.M. 304(f)).

163. Seesupranote 127.

164. See Suzukil4 M.J. at 493.

165. SeeUCMJ art. 13 (West 1998); MCMupranote 3, R.C.M. 305(k); United States v. Suzdki M.J. 491 (C.M.A. 1983); United States v. McCarthy, 47 M.J.
162, 166 (1997)Coyle 47 M.J. at 626.

166. See generally Coyld7 M.J. at 628-30.
167. See generalllJCMJ art. 67Larner, 1 M.J. at 373; United States v. Valead, 32 M.J. 122 (C.M.A. 1991).

168. SeeUnited States v. Villamil-Perez, 32 M.J. 341, 343-344 (C.M.A. 1991) (awarding no credit for the improper public postingidéatnreport). Although

it found the three-day posting of the report constituted pretrial punishment, the court held that the appellant suffesteditial puabjudice. The appellant had already
received significant relief from the convening authority in the form of a 23-month sentence suspension, which considgnegbéneooating of the report, among
other factors Id. at 343-444; United States v. Combs, 47 M.J. 330 (1997) (awarding an illegally demoted airman a 20-month reduction agpinsetisentence
to confinement on a day-for-day basis).

169. 25 M.J. 326 (C.M.A. 1987) (holding that mass apprehension and public humiliation of soldiers violated Article 18} sSsjgiected of drug offenses were
called out of a brigade formation. The suspected soldiers were escorted to the brigade commander, saluted, and haddtssiemmuved. The brigade commander
did not return their salutes. The soldiers were then arrested and handcuffed by CID in front of the formation. Thersadfgcthd soldiers were segregated from
the unit and were allegedly marched in the unit area to the cadence of “peyote, peyote, fkyat828-29.

170. Cruz 25 M.J. at 331.
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Masoncredit,R.C.M. 305(k) credit, [and]Suzukicredit,”"® chain of command, that is strong evidence that the accused is
which must be administratively asses$éd:[l]n ‘punishment not being punished in violation of Article 13* Likewise, an
credit’ cases not involving confinemerit”however, credit is  accused that raises the issue for the first time on appeal faces the
usually assessed judicial¥,although credit must be adminis- same uphill battle. While the claim is not barred per se, the fail-
tratively assessed “under some circumstané@srh sum, ure to raise it at the trial level is “strong evideri®ghat no ille-
Coyleshows that applying non-confinement related Article 13 gal punishment occurrééf.
credit is largely a function of military judge discretion.
Moreover, the evidentiary weight raised by the timely failure
Practical Issue: Waiver of Article 13 ClaimdDoes an to complain does not function “in reverse.” McCarthy the
accused waive his Article 13 claim if he fails to raise the condi- appellant argued that his timely complaint of pretrial confine-
tions of his confinement before tri#? Does the “failure of an ~ ment conditions amounted to “strong eviderit®edf illegal
accused to raise the question at trial bar raising the issue odrticle 13 punishment. Dismissing this rationale, the CAAF
appeal”®! The direct answer to both questions is no, but the noted that “few people keep silent when they have cause to
failure to timely complain in effect disables any claim of illegal complain, many complain when they have no cad%e A
pretrial punishment? timely complaint merely preserves the claim; it does not
Before trial, “if an accused fails to complain of the condi- amount to a per se finding of impermissible punishrfént.
tions of his pretrial confinement to the military magistrate or his

171. See Coyle47 M.J. at 626 (instructing that military judges must distinguish between punishment credit and confinement credit; punistitstould be
announced on the record, informing the accused that but for the adjudged credit, his sentence would have been increasedrofteedit)see alsdiMCM,
supranote 3,R.C.M. 1001(c)(1)(B) (defining mitigation as any matter introduced that may lessen the punistBeengsdBencHBook, supranote 2 (containing
no sentencing instruction for Article 13 violations)

172. SeeUnited States v. Moore, 32 M.J. 774 (A.C.M.R. 1991) (although military judge announced that he had considered pretriahpimiskiteesentence
deliberation, more credit was awarded on appeal in an abundance of caution); United States v. Latta, 34 M.J. 596 (A.Q.kh&inbPdAt the military judge
considered pretrial punishment in the sentence adjud@esglle 47 M.J. at 626 (noting that the trial judge applied the punishment remedy as mitigation on sentencing,
and announced such on the recomijit seeUnited States v. Russel, 30 M.J. 977 (A.C.M.R. 1990) (noting that at sentencing the military judge awarded pretrial pun-
ishment credit in restriction case and ordered as an administrative credit); United States v. S&ahged,097 (A.C.M.R. 1994) (awarding administrative sentence
credit at trial for restriction that was not tantamount to confinement, but constituted illegal pretrial punishment fodiepatiaging remarks by commander).

173. 47 M.J. at 626; Telephone Interview with Colonel Wayne Johnston, Appellate Judge, Army Court of Criminal Appeat$ Gaytlempinion (Nov. 13, 1998)
[hereinafter Johnston Interview].

174. SeeCoyle 47 M.J. at 628-630 (establishing “confinement credit” and “punishment credit” categories).
175. See idat 629.

176. See id (holding that confinement credit “must be assessed against the approved sentence”).

177. Seeid

178. See id; United States v. Stamper, 39 M.J. 1097, 1099 (A.C.M.R. 1994) (“It is usually sufficient if some allowance for prior punsshmade in assessing or
reassessing the sentence.”).

179. See Coyled7 M.J. at 630 (referring tdnited States v. Suzuli4 M.J. 491 (C.M.A. 1983) as “some circumstances”). This indicates a broad vEveuki
Clearly, Suzukimandates administrative credit for “unusually harsh circumstances” in the pretrial confinement doayéxthowever, apparently does not view
Suzukias authorizing credit solely in the pretrial confinement context, but envisions situations where “unusually harsh cirstiingpaisee on a service member
under pretrial restriction may warrant administrative credit.

180. SeeUnited States v. Huffman, 40 M.J. 225, 226-27 (C.M.A. 1994).

181. See idat 227.

182. Seed. at 227-28.

183. See idat 227 ;see alsdJnited States v. Palmiter, 20 M.J. 90 (C.M.A. 1985); United States v. James, 28 M.J. 214 (C.M.A. 1989).

184. See Palmiter20 M.J. at 97Huffman 40 M.J. at 227.But seeUnited States v. Combs, 47 M.J. 330 (1997) (describing case as unusual, failing to raise illegal
rank reduction by accused at rehearing did not amount to waiver on appeal).

185. See Huffmam0 M.J. at 228.
186. United States v. McCarthy, 47 M.J. 162, 166 (1997).

187. See idat 166.
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Credit for Prior Nonjudicial Punishment: Pierce Credit In this case, counsel, courts, and convening authorities must
fashion equivalent credit via sentence conversion.
Piercecredit® s triggered in the “rare cas&where a ser-
vice member is court-martialed for the same offense he was How is Pierce Credit Applied2Unlike all other sentence
previously punished for under Article 15, UCMI. Service credits,Piercecredit presents an option to the service member.
members can elect to have this credit applied against either theifhe convening authority applies any credit due for previous
adjudged sentence at trial or against the sentence approved byonjudicial punishment at initial action on the sentefite,
the convening authority? Also, practitioners should be wary unless the accused “reveal[s] the prior punishment to the court-
of the limited use of prior nonjudicial punishment at tffand martial for consideration on sentencirf:"The military judge
understand the credit impact of Article 58b, UCIJ. can determine and apply the credit at trial only if the accused
specifically requests the judge to do?%o.
What Triggers Pierce Credit?Pierce credit is triggered
when a command tries a service member after he has received Practical Issues: Using Records of Nonjudicial Punishment
nonjudicial punishment for the same offed¥eEven though and Article 58b, UCM3-Two practical issues in this area
military due process allows service members to be court-mar-deserve attention: the use of prior nonjudicial punishment at
tialed after receiving nonjudicial punishment under Article trial and the automatic forfeiture provisions of Article 58b,
15% a double penalty for the same conduct is prohibited. UCMJ. Simply stated, trial counsel cannot introduce a prior
Therefore, these cases require “complete credit for any and altecord of nonjudicial punishment onBgerceis triggerect®
nonjudicial punishment suffered: day-for-day, dollar-for- Unless the accused consents, a prior record of nonjudicial pun-
dollar, stripe-for-stripe®® Of course, the types of nonjudicial ishment for the same offense cannot be used for “any purpose
punishment may not match the types of judicial punishiignt. at trial”;?* it “simply has no legal relevance to the court-mar-
tial.”208

188. Seeid
189. SeeUnited States v. Pierce, 27 M.J. 367 (C.M.A. 1989).

190. See idat 369. But sedJnited States v. Self, No. 9800614 (Army Ct. Crim. App. Feb. 26, 1999) (indicating frustration over the reRiemextases, which
are becoming an “all too common occurrence”).

191. See generalyCMJ art. 15(f) (West 1998).
192. See Pierce27 M.J. at 369; United States v. Edwards, 42 M.J. 381 (1995).
193. See Pierce27 M.J. at 369.

194. See generallyCMJ arts. 57(a), 58b. (requiring the automatic forfeiture of pay and allowances 14 days after the sentence is adjudgedenirigeauthority
acts, whichever is earlier, for a sentence of confinement in excess of six months or a sentence of confinement for sixeseathg a punitive discharge).

195. See Pierce27 M.J. at 369.

196. SeeUCMJ art. 15(f) (stating that a subsequent court-martial for a serious crime or offense is not barred).
197. SeePierce 27 M.J. at 369.

198. Seeid.

199. See generall)yCMJ art. 15(a); MCMsupranote 3, R.C.M. 1003(b).

200. See Piercg27 M.J. at 369 (using a “Table of Equivalent Punishments, similar to that provided in paragraph 127c(2)Madddldor Courts-Martial United
States, 1969, would be helpful.”see generalfMCM, supranote 3, R.C.M. 1107 (discussing the action on sentence by convening authority).

201. SeeMCM, supranote 3, R.C.M. 1107(d).

202. See Pierce27 M.J. at 369; United States v. Edwards, 42 M.J. 381 (1995).

203. See EdwardsA2 M.J. at 382-83But seeUnited States v. Gibson, No. 9700619 (Army Ct. Crim. App. July 1, 1998) (noting that the accused’s discretion to
choose a remedy was preempted by the trial counsel's improper introduction of a prior Article 15—prompting the militavyagidgge credit without a specific
request).

204. See Piercg27 M.J. at 369.

205. See id.

14 AUGUST 1999 THE ARMY LAWYER « DA PAM 27-50-321



Article 58b, UCMJ presents a potential post-trial pitfall in After surveying available sentence credit, the entire credit
this area. When a case is forwarded to the convening authoritscheme comes into focus. Service members receive tangible
for initial action? justice managers and staff judge advocates administrative credit for the time they spend in pretrial confine-
must guide the convening authority through the automatic for-ment and for any violations of pretrial confinement safe-
feiture minefield?®® The convening authority must give mean- guards?” with one caveat: Article 13 credi® Why isn't
ingful credit; he cannot awaiierce credit and allow it to be  Article 13 credit administratively applied in every case? This
preempted by Article 588° In such a case, the convening article discusses Article 13 credit in the next section, and
authority should select an alternative that accounts for theexplores a proposed solution.
impact of Article 581710

The Article 13 Credit Anomaly
Summary of Available Types of Sentence Credit
A service member who receives judicially-applied Article

This section of the article pieced together the mosaic of casel3 credit under the current scheme may not receive any tangible
law, executive rule, and statute that make up available sentencsentence credit, and in some circumstances, may serve a longer
credit?!* A quick reference guide is found at the Appendix. To sentence than a similarly situated service member who receives
recap, there are four main categories of sentence credit: (aadministrative credit. These unsettling propositions, however,
Allen andMasoncredit, which entitle service members to day- reflect the reality of the Article 13 credit anomaly and deserve
for-day administrative credit for time served in pretrial confine- attention. This section examines this problem in-depth. First,
ment or its equivalerit? (b) R.C.M. 305(k) credit, which pro-  this section reviews the status quo of sentencing credit applica-
vides administrative credit in addition &dlen andMasonfor tion offered byCoyle v. Commandg¥ and identifies its defi-
violating R.C.M. 305 safeguards, and “pretrial confinement ciencies in the Article 13 context. Second, this section
that involves an abuse of discretion or unusually harsh circum-examines the anomalous impact of the status quo on service
stances™ (c) Article 13 credi€* which remedies illegal pre- members by hypothetical, which calls into question sentence
trial punishment and “unduly rigorous circumstances during credit philosophy.
pretrial detention'5>and (d)Piercecredit, which gives service
members the option to receive credit judicially or administra-
tively when court-martialed for an offense previously punished
under Article 15, UCM3

206. See id
207. SeeMCM, supranote 3, R.C.M. 1107.

208. SeeUCMJ arts. 57(a), 58b (West 1998) (requiring the automatic forfeiture of pay and allowances 14 days after a sentencd wr dd@idgevening authority
acts, whichever is earlier, for (i) a sentence to confinement in excess of six months, or (ii) a sentence to confinenmanhtbs sir less and a punitive discharge).

209. SeeUnited States v. Ridgeway, 48 M.J. 905 (Army Ct. Crim. App. 1998) (observing that impkgéroeis the “principle that the convening authority must,
whenever possible, grant credit which gives meaningful relief”).

210. See Ridgeway8 M.J. at 907 (listing alternative convening authority options). Options include deferment under Atrticle 57(a)(2)f payrteitures under
Article 58b(b), or additional sentence credit through sentence conversion with one day of pay equal to one day of confinah8&i.

211. See generall)yCMJ art. 13; MCMgsupranote 3, R.C.M. 304, 305; United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983); United States v. Allen, 17 M.J. 126
(C.M.A. 1984);United States v. Masdl® M.J. 274 (C.M.A. 1985); United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).

212. See Allen17 M.J. at 126Mason 19 M.J. at 274.

213. SeeMCM, supranote 3, R.C.M. 305(j), 305(k)See als®uzukj14 M.J. at 491; United States v. Williams, 47 M.J. 621, 623 (Army Ct. Crim. App. 1997).
214. UCMJ art. 13.

215. SeeUnited States v. McCarthy, 47 M.J. 162, 165 (1997).

216. SeeUnited States v. Pierce, 27 M.J. 367 (C.M.A. 1989).

217. Seediscussiorsupranotes 33-127 and accompanying text.

218. Seediscussiorsupranotes 157-179 and accompanying text.

219. Coyle v. Commander, 21st Theater Area Army Command, 47 M.J. 626 (Army Ct. Crim. App. 1997).
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The Sentence Credit Application Status Quo First, there is no firm legal foundation for treating Article 13

and its Deficiencies cases outside of confinement different than Article 13 cases in
pretrial confinement. The language of Article 13 is silent
A Review of the Status QueCoyle v. Commandé? here??” and its legislative history provides little remedial

exposes the deficiencies inherent in the current Article 13 creditinsight??® Therefore, the CAAF precedent remains the guiding
scheme. In reviewgoylenotes that sentencing credit law dif- light. But unfortunately, the light does not shine brightly in one
ferentiates between “confinement credit” and “punishment specific direction.
credit.”?2 “Confinement credit” consists ofAllen credit,
Masoncredit, R.C.M. 305(k) credit, [andjuzukicredit”;??2 Although Larner and Suzukiprovide a foundation for an
while “punishment credit” involves illegal pretrial punishment administrative remedy in the confinement contéite CAAF
that occurs outside of confinemé#it. Confinement credit is  decisions are unclear elsewhéfe.These decisions must be
administratively applied; punishment credit is judicially deter- viewed within their appellate context, where broad reassess-
mined?? ment powers exigt! and the remedy is often a function of time
and equity®? Service courts have relied on CAAF's denial of a
This categorical analysis splits the application of Article 13 “drastic remedy” ifJnited States v. Villamil-Per&Zto fashion
credit apart.Coylenotes that at a minimum, Article 13 creditis their own appellate remedi&$but this does not dictate a par-
judicially applied, but there are circumstances—lezuks ticular method of credit at trial. In fact, trial judges have
where the credit must be administratively appf&din sum, applied credit both ways to remedy Article 13 violations out-
Article 13 credit is largely a matter of sentencing authority dis- side of confinemeft and continue to do so in the fief.
cretion??®
Second, the current application of Article 13 credit creates
Status Quo Deficiencies in Applying Article 13 Credlthe inconsistent sentence credit policy. The remedy for violating
status quo suffers in three respects: (1) it lacks a solid legabny of the R.C.M. 305 safeguards is tangible administrative
foundation for applying Article 13 credit, (2) it makes inconsis- credit2®” This credit, unlike confinement credit, is not
tent policy, and (3) it is uncertain and complex. grounded in equity®® instead, R.C.M. 305(k) credit is driven
by a policy of deterrenc&® The Article 13 status quo is incon-

220. Id.

221. Id. at 628-29.

222. See idat 629.

223. See idat 628-29.

224. See id

225. See id

226. Sediscussiorsupranotes 157-179 and accompanying text.
227. SedJCMJ art. 13 (West 1998).

228. SeeHearings on H.R. 2498&upranote 143 (expressing concern for the performance of hard labor by pretrial detainees, but no remedial measures beyond pro-
hibiting such conduct is discussed).

229. SeeUnited States v. Larner, 1 M.J. 371 (C.M.A. 1976); United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983).

230. SeeUnited States v. Cruz, 25 M.J. 326 (C.M.A. 1987); United States v. Villamil-Perez, 32 M.J. 341 (C.M.A. 1991); United Stedxsy47 M.J. 330 (1997).
231. SeeUCMJ arts. 66, 67;ex alsd_arner, 1 M.J. at 373; United States v. Valead, 32 M.J. 122 (C.M.A. 1991).

232. See Larnerl M.J. at 371 (noting that the appellate remedy cannot increase the severity of the safllantePerez 32 M.J. at 343-44 (granting an additional
appellate remedy would result in double credit since the appellant already benefited from the convening authority'slhetfoiéte 13 violation).See alsdJnited
States v. Latta, 34 M.J. 596 (A.C.M.R. 1992) (giving meaningful relief for illegal pretrial punishment by reassessing tafjieitgees since appellant had already

completed confinement).

233. See Villamil-Perez32 M.J. at 344 (reversing the service court’s finding that the appellant did not suffer Article 13 punishment for pubhgyamesious
incident report, the CAAF refused to grant appellant “drastic remedy” of setting aside his punitive discharge).

234. SeeUnited States v. Hatchell, 33 M.J. 839 (A.C.M.R. 1991) (finding that mass apprehension at formation was violation of Ambalelie3 on appeal citing

Villamil-Perezand noting that convening authority substantially reduced confinement per pretrial agreement); United States v. Fos#03BIM.IC.M.R. 1992)
(citing Villamil-Perez additional Art. 13 credit was denied on appeal because the defense counsel made tactical decision to present themvitggtimmps
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sistent with this policy rationale since pretrial punishment adjudged sentenc&? Does the military judge instruct the
credit is applied, in large part, judiciafy. Why should pretrial members, or is the prior pretrial punishment kept from them?
punishment be treated differently? If the system deters viola-
tions of R.C.M. 305(k) safeguards with additional administra-  Moreover, the status quo is complex; in fact, in a case with
tive credit, why should we allow illegal pretrial punishment— both pretrial punishmef and unusually harsh circum-
arguably more severe—to be left to the uncertainty of discretionstance$?” applying Article 13 credit would be bifurcated. For
and mitigation? instance, in a case likgnited States v. Hoovgtf Coyle sug-
gests that credit would be applied both administratively and
Finally, the status quo is uncertain and complex. In his con-judicially. InHoover the accused was forced to erect a pup tent
curring opinion inAllen, Chief Judge Everett addressed the on the unit lawn each night for three weeks, surround it with
uncertainty of applying sentence credit judicially rather than concertina wire, and remain there from 2200 until 0490n
administratively?** AlthoughAlleninvolved credit for pretrial Hoover ACMR held that the accused’s “restraint was tanta-
confinement, Judge Everett’s rationale also applies in this con-mount to confinement and that it was intended to be punish-
text, because “no one can foresee exactly what weight . . . varment.’?®
ious sentencing authorities and convening authoritiéstill
give to pretrial punishment casés. How would these violations of Article 13 receive credit
today in light of the two-prongddcCarthyanalysis?! Coyle
Uncertainty also extends to procedure. Military judges cansuggests a bifurcated approd&chThe punishment prong vio-
account for Article 13 credit by announcing on the record how lation would be considered by the sentencing authority to arrive
an adjudged sentence is reduéédMember sentencing, how- at an adjudged sentent&.The military judge, however, would
ever, is troublesome and raises a host of questions. How doesrder an administrative credit for the unusually harsh condi-
a panel factor an accused’s pretrial punishment into antions tantamount to confinemefit. While such a system could

235. SeeUnited States v. Russel, 30 M.J. 977 (A.C.M.R. 1990) (awarding administrative credit at trial for pretrial punishmenttiorrestse); United States v.
Stamper, 39 M.J. 1097 (A.C.M.R. 1994) (awarding 40 days administrative credit at trial for routine disparaging commeantsttyothenander) But seeUnited

States v. Moore, 32 M.J. 774 (A.C.M.R. 1991) (considering non-confinement related pretrial punishment as mitigation iatarsenggnce)atta, 34 M.J. at 596
(considering pretrial punishment in sentence adjuddéadijed States v. Rothhaas, ACM 32277 (A.F. Ct. Crim. App. Feb. 24, 1997) (degrading comments by com-
mander considered as mitigation by military judge).

236. Electronic Interviews of U.S. Army Trial Judges, compiled by Colonel Gary Smith, Chief Trial Judge, U.S. Army, (1899} %on file with author) [here-
inafter Army Trial Judge Poll] (requesting that positions on credit issues not be attributed to specific military judges).

237. SeeMCM, supranote 3, R.C.M. 305(k).
238. See generallynited States v. Allen, 17 M.J. 126, 129 (C.M.A. 1984) (Everett, C. J., concurring) (stating benefits of administratifce zgditpretrial con-
finement include placing military pretrial confinees in the same position as other federal detainees and eliminatingihtbatotheeaggregate of pretrial and post-

trial confinement can exceed the maximum sentence authorized biathel).

239. SeeMCM, supranote 3, R.C.M. 305(k) analysis, app. 21, at A 21-20 (credit under R.C.M. 305(k) “is intended as an additional creditiatatiotes of the
rule”).

240. SeeCoyle v. Commander 21st Theater Army Area Command, 47 M.J. 626, 628-29 (Army Ct. Crim. App. 1997).
241. SeeUnited States v. Allen, 17 M.J. 126, 129 (C.M.A. 1984) (Everett, C. J., concurring).

242. See id

243. Seeid. Chief Judge Everett’s rationale applies via analogy to the pretrial punishment context.

244, See, e.gCoyle 47 M.J. at 628-29 (encouraging the military judge to announce on the record how much the adjudged sentence is redubeakior greiis);
Army Trial Judge Pollsupranote 236 (indicating that at least three trial judges follow this approach for Article 13 credit).

245, Cf. Allen 17 M.J. at 129 (Everett, C. J., concurring) (“It is impossible, even after the fact, to determine how an accusedsmiirgiaént fits into [a sen-
tencing authority’s] determination of an appropriate sentence.”).

246. United States v. Cruz, 25 M.J. 326 (C.M.A. 1987) (holding that intentional public humiliation and military degradiztied #iticle 13).
247. United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983).

248. 24 M.J. 874 (A.C.M.R. 1987).

249. See id at 876.

250. See id
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function, it is complex and increases the risk that a servicemonths, have pretrial agreements limiting confinement to eigh-
member will receive either a windfall or no credit at all. teen months, and are given thirty days credit for their respective
pretrial punishment. When the convening authority approves
the eighteen month sentence, soldéisterm of confinement is
The Impact on Service Members administratively reduced to seventeen morthsSoldierB,
however, receives the full eighteen-month approved sentence.
The most significant deficiency of the Article 13 credit sta- While the military judge reduces his adjudged sentence to
tus quo is the anomalous impact it can have on service memthirty-five months, the convening authority still approves the
bers. Some service members who get judicial credit for pretrialpretrial agreement limitation of eighteen months. Whether or
punishment may not receive any tangible credit. Even worsenhot one considers soldiBis result as justs® soldierA received
some may actually serve more time in confinement than a sim-a bonafide credit, while soldi&'s credit was preempted by the
ilarly sentenced service member who gets administrative creditpretrial agreemerif® SoldierB received “no meaningful . . .
Consider this hypothetical: two soldiers are facing court- credit at all.?5!
martial. SoldieA, while in pretrial confinement, endures con-
ditions that violate the rigorous circumstances prong of Article  The potential impact of soldi& serving more time in con-
132% SoldierB, not in pretrial confinement, suffers routine finement than soldief, however, presents an even greater
public humiliation at formation from his commander that vio- anomaly. Assume both soldiers receive a six month sentence to
lates the punishment prong of Article £3.SoldierA receives confinement without any pretrial agreement, and both soldiers
administrative credit, which will be subtracted from the earn all the good time credit allowable. Because of the way
approved sentence by the convening authority. SoBier good time abatement credit is earned at the confinement facil-
receives credit in the form of mitigation; the public humiliation ity, soldierA would serve a total of four months in confinement;
is factored into his sentence at trial by the sentencing authoritybut soldieB, who also received thirty days of credit for pretrial
Although, both soldiers suffered intentional punishment in vio- punishment, would serve four months and five d&ysThis
lation of Article 13, they are credited differenty. occurs because the basis for earning good time credit is the
adjudged sentence at trial adjusted for any pretrial agreement
This disparity is pronounced in the common pretrial agree- limitations 23
ment scenario, where it can deprive sol@ief tangible credit. Here, soldieA earned thirty days good time credit based on
Assume both soldiers receive an adjudged sentence of thirty-sihis six month adjudged sentence (good time credit rate is five

251. SeeUnited States v. McCarthy, 47 M.J. 162, 165 (1997). The fadt®overseemingly trigger both of thdcCarthyprongs. The intentional fatigue duty of
erecting the tent violated the punishment prong, while the conditions were “unduly rigorous circumstances imposed datidgtpreton.”Id. at 165.

252. SeeCoyle v. Commander 21st Theater Army Area Command, 47 M.J. 626, 628-29 (Army Ct. Crim. App. 1997).

253. See id

254. See id The “tantamount to confinement” scenario envisions the “other circumstan&g\dslike situation were credit would be administratively applikd.

255. See McCarthy4d7 M.J. at 165.

256. See idat 165.

257. See generally Coyld7 M.J. at 628-29. This is the result produced by the sentencing credit status quo.

258. SeeAR 633-30,supranote 29; AR 27-10supranote 28, para. 5-28a. (requiring that DA Form 4430-R, Report of Result of Trial, include “all credits against
confinement adjudged”); Rush Interviesypranote 29 (opining that maximum term of confinement would be adjusted forward for administrative credit and pretrial
agreement term would equal the maximum term of confinement).

259. Some may view soldi&s result as “just” since he received the benefit of his pretrial agreement.

260. See alsdJnited States v. Perry, No. 9500270 (Army Ct. Crim. App. Dec. 4, 1995) (leaving intact the judicial application of Artielditl@epite pretrial
agreement). The military judge reduced the adjudged sentence at trial by two years for pretrial punishment that oceuwrnél whtbh reduced the appellant's
adjudged sentence to seven years. The pretrial agreement was for six years; no credit was deducted from the approvit aegt@nciote that the same dis-
parity would exist if soldieA was given credit under R.C.M. 305(K)jen, or Mason

261. SeeUnited States v. Gregory, 21 M.J. 952, 957 (characterizing the application of R.C.M. 305(k) credit against the appeltiyets sefjtence as “absurd”
because no “meaningful” credit would result). The appellant received a five-month adjudged sentence, and conveningpputiverdtyhmee months of confine-

ment. Atissue was 31 days of R.C.M. 305(k) creltit.at 954-57. This rationale applies to the Article 13 context by analogy.

262. SeeAR 633-30supranote 29; Rush Interviewupranote 29 (opining that good time credit of five days per month would be earned using the adjudged sentence
as the basis).

263. Rush Interviewgupranote 29.
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days per month for confinement term of less than one $&ar).
This good time credit combined with the thirty days of admin-
istrative Article 13 credit reduces the total term of confinement
to four months. SoldieB, however, can only earn twenty-five
days of good time credit. Because sold@eaeceived judicial

Article 13 credit, which reduced his adjudged sentence to five

months, his basis for earning good time credit was only five
months. Therefore, soldi@& earned twenty five days of good
time credit, which reduced his total term of confinement to four
months and five days.

These hypotheticals call into question the underlying philos-
ophy of sentence credit—that the remedy “be effectiire Do
we want a system that allows such results?

Summary of the Article 13 Credit Anomaly

The status quo of applying Article 13 credit is unliidéen,
Mason or R.C.M. 305(k) credit.Coyle submits that service
members generally receive Article 13 credit judicially, but there
may be instances where credit is received administrafitfely.
This approach lacks a solid legal foundation, makes inconsis
tent policy, and is uncertain and complex. Yet, this is the
approach generally permitted by CAAF preced&htMore-

over, service members can suffer anomalous results from the

judicial application of sentencing credit. Together, these defi-
ciencies call for a solution.

264. SeeAR 633-30,supranote 29, para. 13.

Adopting a Uniform Administrative Approach

The only approach that adequately corrects the status quo
deficiencies and eliminates disparate impact is a uniform
administrative approach, which credits all illegal pretrial pun-
ishment likeAllen, Mason and R.C.M. 305(k) cred#® This
section identifies alternative methods of applying Article 13
credit, discusses how a uniform administrative approach cor-
rects the deficiencies identified above, and recommends a
method of implementation.

Alternative Methods of Applying Article 13 Credit

A poll of current trial judges indicates that they use two
methods to apply Article 13 credit, judicial and administra-
tive.2®® A Pierce?”® approach creates a third alternative. The
trial judge inCoyleused the judicial methd® Essentially, the
military judge grants and issues the credit by announcing on the
record how the adjudged sentence is redd€e@onversely,
other military judges use an administrative method. In their
view, applying Article 13 credit is better left to the convening
authority; therefore, they order an administrative credit after
announcing the adjudged sentefiée.

A third alternative can be derived frdPerce?™* If the mil-

itary judge finds that a violation of Article 13 has occurred, the
service member could be given the option of how to apply the
credit. This method, however, does not appear widespfead.
Despite the “let the accused decide” nature of this alternative,
the administrative method is the only alternative that corrects
the status quo deficiencies and eliminates the potential dispar-
ate impact on service members.

265. SeeUnited States v. Suzuki, 14 M.J. 491, 493 (C.M.A. 1983) (indicating a philosophy that the remedy be effective to curtyarstuednditions” in pretrial
confinement)cf. Gregory 21 M.J. 952, 956 (citing th8uzukiphilosophy of providing an “effective remedy” to argue that R.C.M. 305(k) credit must be applied
administratively); United States v. Stamper, 39 M.J. 1097, 1099 (A.C.M.R. 1994) (citiBgzbkiconcern of an effective remedy to reassess credit for a violation
of Article 13—public denunciation of appellant by commander at unit—on appeal). Query, is it time to extend this “effeetly&nationale to include all forms of

pretrial punishment?
266.
267. Seediscussiorsupranotes 157-179 and accompanying text.
268.
269.
270. SeeUnited States v. Pierce, 27 M.J. 367 (C.M.A. 1989).
271. SeeCoyle 47 M.J. at 628-629.
272.

273.

SeeCoyle v. Commander 21st Theater Army Area Command, 47 M.J. 626, 628-29 (Army Ct. Crim. App. 1997).

Procedurally, this envisions applying Article 13 credit as an additional administrative credit in a manner conbifedtM:iB05(k) credit.

SeeArmy Trial Judges Pollsupranote 236 (indicating that two major approaches are being used by military judges in the field to apply Article 13 credit).

Seeg.g, Coylg 47 M.J. at 627 (“But for the credit that | put into my sentence, the sentence to confinement would have been for 2¢eniodtios.”).

Army Trial Judges Polupranote 236 (using the following instruction: “The accused will be credited with (__days of pretrial confinement credith(and) (a

additional ___days of administrative credit based on upon (Article 13) (RCM 305(k)) against the accused’s term of conjin&ment)”

274. SeePiercg 27 M.J. at 367.

275. Army Trial Judges PoBupranote 236.
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Correcting the Status Quo Deficiencies and Third, a uniform administrative approach yields certainty
Eliminating Anomalous Impact and simplicity. A bonafide administrative credit would remove
uncertainty at the outset. Before key decisions are made or any
The status quo deficiencies of Article 13 credit can be cor- pretrial agreements are reached, both the convening authority
rected by adopting a uniform administrative approach. Thisand the accused would know in advance that any illegal pretrial
would eliminate anomalous impacts on service members agpunishment must be “credited in full against any sentence to
well as solidify the sentence credit philosophy. A legitimate confinement.2® Furthermore, pretrial punishment cases
concern to this proposal is the potential for double credit. Thiswould no longer depend on the imprecision of discretion and
concern, however, can be addressed through sound implememmitigation, where one court-martial may reduce adjudged con-
tation. finement with a formula, another may reduce without any for-
mula, and yet another may give “no reductiéi.”
First, whether through common law or by rule, a uniform
approach would establish a solid legal foundation. The CAAF A uniform approach also means simplicity. The mechanical
could expandsuzuKs horizons to include pretrial punishment difficulty raised by hybrid Article 13 cases—those with both ille-
cases outside of confinemefft. Alternatively, the President gal pretrial punishment and unusually harsh circumstances—
could build upon the “unusually harsh circumstant@gjuage would cease® Procedurally, the military judge would handle
recently added to R.C.M. 305(K),by including a provision  all pretrial punishment cases like other requests for additional
that applies to all Article 13 pretrial punishméft. sentence cred#® This envisions a procedure similar to R.C.M.
305(k) where “additional credit . . . deter[s] violations of the
Second, a uniform administrative credit approach erases theule.”®” Upon request, the judge must find that an Article 13
policy inconsistencies of the sentence credit status quo. Tangiviolation occurred, and if so, determine the appropriate amount
ble administrative credit would deter violations of all pretrial of administrative credit to awaréf
safeguards, whether it be the failure to conduct a timely magis-
trate review” or public humiliation at the un® Moreover, Significantly, administrative Article 13 credit would elimi-
this approach bolsters the overall integrity of the system. llle- nate the disparate impacts that some service members may suf-
gal pretrial punishment, which assaults fundamental due profer2® Like all other administrative credits, credit wonhgan
cess right$® would be treated the same for credit purposes ascredit in every situatioff’ and the longer confinement anomaly
the pretrial safeguards of R.C.M. 305(k), which protect those created by good time credit would be elimingt&dMoreover,
same due process righits.

276. United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983) (allowing more than day-for-day credit for “unusually harsh conditietr&al confinement).

277. Borch Interviewsupranote 124 (stating intent of including “unusually harsh circumstances language” was to incdpatddinto available remedies of
R.C.M. 305(k)).

278. One alternative is to amend the third sentence of R.C.M. 305(k) to read: “The military judge may order additidoahMinéatipns of Article 13, UCMJ and
for each day of pretrial confinement that involves an abuse of discretion or unusually harsh circumstances.”

279. See generallMCM, supranote 3, R.C.M. 305(i).

280. See, e.gUnited States v. Cruz, 25 M.J. 326 (C.M.A. 1987); United States v. Villamil-Perez, 32 M.J. 341 (C.M.A. 1991); United Stateser, 39 M.J. 1097
(A.C.M.R. 1994).

281. SeeBell v. Wolfish, 441 U.S. 520 (1979) (holding that punishment of pretrial detainees violates the Due Process Clauséndithenlifbent); United States
v. McCarthy, 47 M.J. 162 (1997) (citiigell as the authority for the “punishment prong” of Article 13).

282. See generalliMICM, supranote 3, analysis R.C.M. 305, app. 21, A21-16-20 (explaining the grounds for R.C.M. 305 protedtitesd) States v. Gregory, 21
M.J. 952, 959 (A.C.M.R. 1986) (noting that the procedures of R.C.M. 305 (k) are “designed to protect both due procesmaddenilibcess rights”).

283. SedUnited States v. Allen, 17 M.J. 126, 129-130 (C.M.A. 1984) (Everett, C. J., concurring) The rationale applies to prefriaeptinbntext by analogy.
284. Seeid. at 129 (Everett, C. J., concurring). The rationale applies to the pretrial punishment context by analogy.

285. Seediscussiorsupranotes 230-257 and accompanying text.

286. See generallMCM, supranote 3, R.C.M. 906 (discussing motions for appropriate relief).

287. See idanalysis R.C.M. 305(k), app. 21, A21-20.

288. See generally idR.C.M. 100 (1)(B)(c) (supporting that if no violation of Article 13 is found, the condition complained of may be consideitaghtien by
the sentencing authority as a matter that could “lessen punishment”).

289. Seediscussiorsupranotes 255-265 and accompanying text.
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the troubling question of sentence credit philosophy would beshould be simple to implement, reduce panel confusion, and
resolved®? prevent double credit®

A legitimate concern raised by a uniform administrative  Procedurally, the problem of applying additional administra-
approach is the potential for double credit. The accused couldive credit for Article 13 parallels the award of R.C.M. 305 (k)
receive “two bites at the apple” if illegal pretrial punishment credit in the panel forum. Although there is an instruction for
was considered as mitigation by the sentencing authority, andAllen credit?® no specific procedure exists for the othétsin
awarded as an administrative credit by the convening author{fact, military judges in the field employ a number of ways to
ity.2%® The solution to this problem is procedural-and is best leftimplement additional credit, which distill down to two basic
to the military judge, which will be discussed next. procedure$§®®

The most widely used procedure is to kédpn credit sep-
Implementing a Uniform Approach at Trial arate from any additional credf®. For instance, if an accused
is entitled to bothAllen credit and additional credit, such as
No proposal is complete without discussing how to imple- R.C.M. 305(k) or Article 13, the military judge instructs the
ment it. Here, the panel forum presents the greatest challengpanel onAllen credit®®® but does not inform or instruct them on
since military judges can keep their sentence deliberations septhe additional credit.
arate from any award of administrative credit. The concern
here is whether or not the panel should be informed of the addi- The other basic procedure is a balanced approach. Gener-
tional credit, and if so, how? Trial judges in the field tackle this ally, additional credit information does not go before the
problem in many way®* Ultimately, the ideal procedure panel’®® An instruction, however, is triggered once the infor-
mation becomes relevant mitigation, either by accused request

290. See, e.gUnited States v. Perry, No. 9500270 (Army Ct. Crim. App. Dec. 4 1995) (leaving intact judicial application of Article 12i¢hedigh preempted
by pretrial agreement thereby depriving accused of any tangible benefit from the credit).

291. See generalAR 633-30,supranote 29, sec. lll. (providing rates for good time abatement).
292. See generallynited States v. Gregory, 21 M.J. 952 (A.C.M.R. 1986) (indicating underlying sentence credit philostphykié that the remedy be effective).

293. See generallMICM, supranote 3, R.C.M. 1001(c). Herein lies the concern: “pretrial punishment” falls within the broad definition of matters tegtrean b
sented by the accused as mitigation at sentencing. Note that the same concern arises in R.C.M. 305(k) credit situati@f91Re)Cdeles not address the issue of
sentence credit. Query, is it time to modify R.C.M. 1001(c)?

294. Army Trial Judge Polsupranote 236; Telephone Interview with Colonel Gary Smith, Chief Trial Judge, U.S. Army (Feb. 8, 1999) (largely viewed as a judge’
issue in the field; generally, the military judge has no obligation to instruct the members on additional administratihatchedibeen awarded); Telephone Inter-
view with Colonel McShane, Chief Trial Judge, U.S. Air Force, (Feb. 9, 1999) (prevailing practice in the Air Force is dalkieealcredit matters from the panel,
informing the panel of these matters risks confusion and double credit); Telephone Interview with Captain MacLaughlinalChiég&r U.S. Navy-Marine Corps,

(Feb. 9, 1999) (opining that members are generally not informed in the Navy-Marine Corps, a separate issue handledary fhdge)lithereinafter Chief Trial
Judge Interviews].

295. Note that the mere fact that the panel is aware of an accused’s pretrial punishment does not mechanically resuttéditlodtiter all, this is the approach
used forAllencredit. United States v. Allen, 17 M.J. 126 (C.M.A. 1984). The members are instructed to consider any pretrial confireaxhirtgran appropriate
sentence at trial and that the accused will also receive administrative credit. Does the accused receive double aestigindRisNo one really knows; deliberation
is secret and mitigation is intangible. Presumably, the members make an informed decision knowing administrative ceditariled, thereby preventing double
credit.

296. SeeBENCHBOOK, supranote 2, 94 (instruction entitled “Pretrial Confinement Credit, If Applicable”).
297. Chief Trial Judge Interviewsiipranote 294 (noting the opinion by the Army’s Chief Judge that no set procedure currently exists for presenting R.C.M. 305(k)
or Suzukicredit in a panel forum)See generallBencHBoOK, supranote 2 (indicating that other thalen credit, there is no specific sentencing instructions for

sentence credit).

298. Army Trial Judge Polkupranote 236 (noting that other procedures include: (a) treating Article 13 creditlléeecredit by instructing on it in every case,
and (b) informing the members of the total amount of administrative credit an accused will receive, regardless of its source).

299. Army Trial Judge Pol§upranote 236; Chief Trial Judge Intervievesjpranote 294.

300. SeeBeNncHBOOK, supranote 2, at 94 (instruction entitled “Pretrial Confinement Credit, If Applicable”).

301. See generall/iCM, supranote 3, R.C.M. 1001(a); #cHBook, supranote 2, at 94 (containingllen credit instruction). During presentencing, the panel
receives information about pretrial restraint when the personal data sheet of the accused is read. Therefore, the pduoeitkimg/spent in pretrial confinement

up front (but not any pretrial punishment or R.C.M. 305(k) violation). Allen credit instruction informs the panel about the time already spent in confinement and
that administrative credit will be given.
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or counsel argument. In such a case, an instruction similar to

the Allen credit instruction can be uséd. Conclusion

A good criminal justice system should readily expend its
resources to “remedy even one day of unjust confineni&nt.”
Indeed, the military justice system has come a long way in
recent decades to provide appropriate sentence credit to service

Which procedure is better? The former is a bit simpler, but
the flexibility of the balanced approach meets all three of the
criteria outlined above. Both procedures are relatively simple

to implement, and both prevent confusion initially by keeping ) . . .
the additional credit from the pan&t. Only the balanced members facing confineme#{t. As a result, military practitio-
ners must familiarize themselves with the terrain of sentence

approach, however, is equipped to deal with the potential dou- dit and it licati Servi b itled t
ble credit generated by the disclosure. For instance, if a savv;?re It and 11s appiication. - >ervice members are entitied 10

defense counsel, knowing that the accused will receive admin2dministrative credit for each day they spend in pretrial con-
1 . . . 9 . . . _
istrative credit for pretrial punishment, presents information fmement or its equivalert, wheth_er held by _m|||tary or civil
an authorities, so long as the time spent in detention results

about the prior punishment to the panel, the accused ma)%c p ¢ hicth tenci g
receive double credit if the panel is not properly instructed. rom an ofiense for whicine sentences received

Moreover, service members are entitled to additional admin-
Summary of the Uniform Administrative Approach istrative credit when pretrial confinement safeguards enumer-
ated in R.C.M. 305(k) are violatétl. They also receive full
Adopting a uniform administrative sentence credit schemecredit at court-martial for any previous nonjudicial punish-
that awards additional credit to service members for pretrialment®
punishment holds many advantages. Administratively treating
Article 13 similar toAllen, Mason and R.C.M. 305(k) for credit Despite the progressive credits available today, service
purposes would lay a better legal foundation for applying Arti- members still face inconsistent treatment for illegal pretrial
cle 13 credit, create consistent sentence credit policy, and injecpunishment in violation of Article 13, UCMZ. Although the
certainty and simplicity into the systéfi. Moreover, anoma-  current system deters violations of R.C.M. 305(k) through addi-
lous impacts on service members would disapfieaProce- tional administrative credit, pretrial punishment does not
durally, Article 13 credit should be implemented as an receive equal treatmefif. A uniform administrative system of
additional administrative credit in a manner similar to R.C.M. sentence credit will ensure service members get the credit they
305(k). In member trials, military judges should award Article deserve. The system would benefit from consistency, integrity,
13 credit independent of the panel, unless the information isand simplicity, and the service member facing trial would
revealed. In that case, an appropriate instruction should beeceive some degree of certainty. Even if the end result is but a
given3% single day of administrative credit, it will be one less day that
seems “like a year®

302. SeeBENCHBOOK, supranote 2, at 94 (instruction entitled “Pretrial Confinement Credit, If Applicable”); Army Trial JudgesBptanote 236 (noting that this
instruction can be tailored to fit many factual circumstances by referring to the credit the convening authority is to award).

303. Chief Trial Judge Interviewsypranote 294 (observing that if members are not aware that a service member has suffered pretrial punishment, instructing the
members on a credit might confuse them and require the military judge to present information not previously admitted).

304. Seediscussiorsupranotes 276-293 and accompanying text.

305. Seeid.

306. Seediscussiorsupranotes 294-303 and accompanying text.

307. SeeUnited States v. McCarthy, 47 M.J. 162, 168 (1997) (Sullivan, J., concurring).

308. See generallgiscussiorinfra Part 11.B-C.

309. SeeUnited States v. Allen, 17 M.J. 126 (C.M.A. 1984); United States v. Mason, 19 M.J. 274 (C.M.A. 1985).
310. Seel8 U.S.C. § 3585 (1994); discussiafra Part 11.B.3.

311. SeeMCM, supranote 3, R.C.M. 305(k).

312. SedUnited States v. Pierce, 27 M.J. 367 (C.M.A. 1989).

313. Seediscussiorinfra Part I11.A-B.

314. SeeCoyle v. Commander 21st Theater Army Area Command, 47 M.J. 626, 628-29 (Army Ct. Crim. App. 1997 suj&vote 3, R.C.M. 305(k).

315. WLbEg, supranote 1, pt. 5, stanza 1.
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Appendix

Sentence Credit Guide

Type Basis Authority Amount How Applied Issues
(seeSentence Credit
Issues below)
Allen Pretrial Confinement Allen, 17 M.J. 126 Day-for-day Approved Sentence A. Civilian pretrial
(C.M.A. 1984). confinement credit
Mason Restriction tantamount to Mason 19 M.J. 274 Day-for-day Approved Sentence
confinement (C.M.A.1985)
R.C.M. 305(k) Violation of: 1-4. Additional, | Approved Sentence.| B. 1998 Amendments
1. 305(f) 1-4 R.C.M. 305(k) Day-for-day See Gregory21 M.J.
2. 305(h) 952 (A.C.M.R.
3. 305(i) 1986)
4. 305())
5-7. Additional,
5. 305() 5. Williams, 47 M.J. 621 | as appropriate
6. R.C.M. 305(j)(2); (k) 6. R.C.M. 305()(2); (k)

7

stances

Unusually harsh circum-

7. R.C.M. 305(k)Suzuki
14 M.J. 491 (C.M.A.)

Article 13, UCMJ

1. Pretrial or intential pun-
ishment

2.
stance of detention

Unduly rigorous circum-

McCarthy 47 M.J. 162
(1997);Suzuki 14 M.J.
491 (C.M.A. 1983)

Additional, as
appropriate

1. Adjudged or
Approved

See Coyled7 M.J.
626 (Army Ct. Crim.
App. 1997).

2. Approved Sen-
tence
See Coyle

C. Waiver

Pierce

Prior nonjudicial punishment|

Pierce 27 M.J. 367
(C.M.A. 1989)

Complete: Day-
for-day, dollar-
for-dollar, stripe-
for-stripe

Adjudged or
Approved per
accused’s election

D. Use of nonjudicial
punishment at trial.

E. Impact of Article
58b, UCMJ.

Sentence Credit Issues

A. Two approaches extendirdlen credit to civilian pretrial confinement:

(1) ACCA: A service member earAflencredit for time spent in civilian confinement at the request of the milibaugivilian

custody “in connection with the offense or acts sdiefyvhich a sentence to confinement by a court-martial is ultimately impésed.”

(2) Murray, 43 M.J. 507 (A.F. Ct. Crim. App. 1995): Credit determined by 18 U.S.C. § 3585 (b):

Credit for prior custody. A defendant shall be given credit toward the service of a term of

imprisonment for any time he has spent in official detention prior to the date the sentence com-

mences—

1. SeeUnited States v. Huselkamp, 21 M.J. 509 (A.C.M.R. 1985); United States v. Davis, 22 M.J. 557 (A.C.M.R. 1986).

2. SeeUnited States v. Dav81 M.J. 940 (A.C.M.R. 1990))nited States v. McCullough, 33 M.J. 595 (A.C.M.R. 1991).
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(1) as a result of the offense for which the sentence was imposed; or

(2) as a result of any other charge for which the defendant was arrested after the commission
of the offense for which the sentence was imposed;

that has not been credited against another sentence.
B. 1998 Amendments to R.C.M. 305(k):

(1) Abuse of discretion: “The military judge may order additional credit for each day of pretrial confinement that involves
an abuse of discretion.”

(2) Unusually harsh circumstances: “The military judge may order additional credit for each day of pretrial
confinement that involves . . . unusually harsh circumstances.”

C. Waiver of Article 13 claims:

(1) Failure to raise before trial. Failure to complain before trial “is strong evidence that the accused is not beingpunished
violation of Article 13.?

(2) Failure to raise at trial. The claim is not barred per se, but the failure to raise it at the trial level is “strowg etvide
no illegal punishment occurréd.

D. Use of prior nonjudicial punishment at trial: Unless the accused consents, a prior record of nonjudicial punishment for the
same offense cannot be used for any purpose at trial; it “simply has no legal relevance to the court-martial.”

E. Impact of Article 58b, UCMJ: Wheliercecredit may be preempted by the automatic forfeiture provisions of Article 58b,
the convening authority should select an alternative that accounts for the impact of Article 58b. These alternativesfamiedé d
under Article 57(a)(2), waiver of pay forfeitures under Article 58b(b), or additional sentence credit through sentencercaritersi
one day of pay equal to one day of confinenient.

3. SeeUnited States v. Huffmad0 M.J. 225, 228 (1994); United States v. James, 28 M.J. 214 (C.M.A. 1989); United States v. Palmiter, 20 M.J. 90 (C.M.A. 1985)

4. See Palmiter20 M.J. at 97-984uffman 40 M.J. at 228 But sedJnited States v. Combs, 47 M.J. 330 (1997) (describing case as unusual, failing to raise illegal
rank reduction by accused at rehearing did not amount to waiver on appeal).

5. SeeUnited States v. Pierce, 27 M.J. 367, 369 (CMA 1989).

6. SeeUnited States v. Ridgeway, 48 M.J. 905 (Army Ct. Crim. App. 1998) (listing alternative convening authority options).
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The Admissibility of False Confession Expert Testimony

Major James R. Agar, Il
Litigation Attorney, U.S. Army Litigation Division

and murdered in 1932, over 200 innocent people came forward
to confess to the crimeEven today, Mohammed Saddiq Odeh,

In 1995, Nassau County police proudly announced the arrest prime suspect in the bombings of the United States embassies
of Robert Moore for the murder of a Long Island taxicab driver. in Kenya and Tanzania on 7 August 1998, claims Pakistani
Moore had confessed to being with two acquaintances as theynvestigators used coercion to obtain a false confession from
robbed and killed the cab driver and father of two children. him about his involvement in the bombirfgs.

Prosecutors talked of seeking the death penalty.

Introduction

Despite the long history of false confessions in American
There was a problem with Robert Moore’s confession, how- jurisprudence, only in the last decade have persons with any
ever. Not a word of it was true.

Three weeks later, the prosecutors sheepishly
revealed they had caught the real killers, who
produced the murder weapon and said they
had never heard of a Robert Moore . . . .
Moore said he falsely confessed only
because investigators grilled him for
[twenty-two] hours, threatened him with the
death penalty and even brought in a cousin to
urge him to come clean. He had been tired,
lonely, and scared. “l wanted to go home,”
he said-

degree of expertise in this area emerged. At the same time, the
United States Supreme Court liberated local judges to admit
whatever expert testimony the courts determined relevant and
reliable using the guidelines contained in three landmark deci-
sions: Daubert v. Merrell Dow Pharmaceuticals, IhGeneral
Electric Company v. JoindrandKumho Tire Company v. Car-
michael’

Confronted with a new type of expert testimony and a new
standard to determine its admissibility, courts throughout the
country have grappled with the complex question of whether
expert testimony should be admitted on the subject of false con-
fessions. The work of false confession theorists and the court

opinions that admit or deny their testimony has created one of
False confessions may seem to be a recent phenomenon ithe hottest legal issues in ye&rs his article focuses on the
criminal law, but American history is replete with examples of psychology of false confessions, the experts behind the false
false confessions. Many colonists falsely confessed to beingconfession theory, and the applicable law in this area. Further,
witches in Salem, Massachusetts, in 1692. The trials resultedhis article argues that expert testimony on false confessions
in at least nineteen executions before they stoppathen the may be admissible in military courts-martial under highly lim-
nineteen month-old baby of Charles Lindbergh was kidnappedited circumstances.

1. Jan HoffmanAs Miranda Rights Erode, Police Get Confessions From Innocent Péagied Jan. 20, 1999)hitp://www.uiowa.edu/~030116/158/articles/
hoffman2.htn». SeeJan HoffmanCourt Says Its OK To Ligvisited Jan. 20, 1999)tp://w1.480.telia.com/~u48003561/courtsayslie xitm

2. A total of 50 people actually confessed to being witches, but the tribunal executed only one of the confessed wit@meaindiéeaf executions consisted of
persons who were accused of being witches and either plead not guilty or refused to enter any plea at all. Nineteenggibovat #nd two perished in prison
awaiting trial. One man, Giles Cory, died when he was “pressed” after refusing to enter a plea to the charge of pratiicafy Wibhe colonial practice of “pressing”
consisted of applying increasing weight to the body until the person being pressed relented. Cory died after two dagstufesukte never entered a pledee

Martha M. Young, CommenT,he Salem Witch Trials 300 Years Later: How Far Has The American Legal System Come? How Much Further Does It Need To Go?
64 TuL. L. Rev. 235 (1989).

3. SeeAlan W. ScheflinBooks Receive®8 S\nTa CLarRA L. Rev. 1293, 1296 (1998) (reviewingr@1INAL DETECTION AND THE PsycHoLoaGY oF CrRIME (David
V. Carter & Lawrence J. Allison ed., 1997), and IBRYAN, INTERROGATIONAND CONFESSION IMAGES OF PoLice-SuspecTDYNAMIC (1997)). See als®oNALD
S. GONNERY, GUILTY UNTIL PROVEN INNOCENT (1977)).

4. Michael GrunwaldBombing Suspect Alleges He Was Bullied Into ConfeséiesH. PosT, Sept. 4, 1998, at A08.

5. 113 S. Ct. 2786 (1993).

6. 118 S. Ct. 512 (1997).

7. 119 S. Ct. 1167 (1999). These three cases outline the admissibility of expert testimony under the Federal Rules ¢FR#&}ence

8. The Court of Appeals for the Armed Forces recently decided a case concerning the admission of expert testimony inféheeaceafetsions idnited States
v. Griffin, 50 M.J. 278 (1999).
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False Confession Theory Kassin conducted the only known laboratory experiment on
false confessions in 1996.He offered the following hypothe-
The seed of the false confession theory germinated first insis: “The presentation of false evidence can lead individuals
Great Britain. There, Dr. Gisli H. GudjonsSa@ompiled sev- who are vulnerable (that is, in a heightened state of uncertainty)
eral studies of cases involving suggestibility and confessionsto confess to an act they did not commit,” and whether it would
His book,The Psychology of Interrogations, Confessions, and cause those individuals to “internalize their confession and per-
Testimony? ignited the false confession theory, which soon haps fabricate details consistent in memory consistent with that
spread across the Atlantic to the United States. Gudjonssotbelief.”®
assembled a small library of studies on police interrogation
methods and anecdotal evidence of false confessions in real The experiment consisted of seventy-five college students
life. These studies illustrate a coherent theory to explain thewho were given a typing test on a computer. The subjects typed
counter-intuitive act of persons who falsely confess. He alsoat two different speeds and were instructed not to touch the
endorsed a classification system for false confessions that waSALT” key because it would crash the computer program and
originally developed by American Professors Saul M. Ka5sin ruin the experiment. At approximately one minute into the typ-
and Lawrence S. Wrightsmé&rin 19853 ing test, the test team made the computer crash. The team then
blamed the computer failure on the subject’s pressing of the
While Gudjonssons’s groundbreaking work explained the “ALT” key. Kassin's team then used several modern interroga-
thought process of those who are undergoing interrogation bytion techniques on the subjects. Some were falsely told that the
law enforcement officials, it had limited applicability in Amer- experimenter had seen them touch the “ALT” key. Other sub-
ica. In Great Britain, criminal suspects cannot invoke a Fifth jects were asked directly if they had hit the “ALT” key when the
Amendment right to remain silent, the police do not read a sus-computer crashed. Eventually the subjects were asked to sign
pect any rights undéfiranda v. Arizongd*interrogators cannot  a statement acknowledging that they had touched the “ALT”"
resort to trick or decetf,and the exclusionary rule is non-exis- key and caused the computer to crash. Amazingly, sixty-nine
tent. percent of the subjects signed the false confession, twenty-eight
internalized® their guilt just by seeing the computer crash and
Thus, the tactics employed by American law enforcementbeing asked “what happened?” by the test team, and nine per-
officials during interrogation differ somewhat from those of cent actually fabricated specific details to fit the allegation that
their British counterparts, which were studied by Gudjonsson.they had touched the “ALT” ke¥.
American professors took the lead from Gudjonsson and have ) ) ) ) )
now assembled a significant body of anecdotal evidence and While Kassin had proven his hypothesis, he recognized the
experimental data about false confessions and police interrogalherit limitations of this experimerit. The subjects were not
tion tactics in the United Statés. accused of an actual crime—merely negligence for a relatively
trivial matter. Far higher stakes await a criminal suspect in a

9. Dr. Gudjonsson hails from the Institute of Psychiatry in London. He is a published author in the fields of suggeddilpiiitice interrogation in Great Britain.
Gudjonsson also has testified in several criminal trials as an expert witness in the fields of police interrogation anfefsdgms. He is a forensic psychologist
and a former police officer from Iceland.

10. Gstl H. GubionssoN THE PsycHoLoGY OF INTERROGATIONS CONFESSIONSAND TESTIMONY (1992).

11. Professor of Psychology, Williams College, Williamstown, Massachusetts.

12. Professor of Psychology, Kansas State University, Manhattan, Kansas.

13. SwiL M. KassiN & LAWRENCE S. WRIGHTSMAN, THE PsycHoLoGY oF CoNFESSIONEVIDENCE AND TRIAL PROCEDURE67-94 (1985).

14. 384 U.S. 436 (1966).

15. In Britain, Sections 76 and 78 of the Police and Criminal Evidence Act 1984, make the use of deliberate deceptiart of ltve enforcement personnel a
reason to find a confession “unreliable” and thus not admissible in the British courts. No counterpart to this law ewestsam furisprudence.

16. SeeKassIN & WRIGHTsMAN, supranote 13; Saul M. Kassin & Katherine L. Kiech€he Psychology of False Confessions: Compliance, Internalization, and
Confabulation 7 BsycHoL. 1. 125 (May 1996); Richard A. Leo & Richard J. Ofshke Consequences of False Confessions: Deprivations of Liberty and Miscar-
riages of Justice in the Age of Psychological Interrogat&81J.or CRim. L. AND CrRIMINOLOGY 429 (1998) [hereinaftefhe Consequences of False Confesjons
Richard J. Ofshe & Richard A. Le®he Decision to Confess Falsely: Rational Choice and Irrational ACTbmEN. U. L. Rev. 979 (1997) [hereinaftdthe Decision

to Confess False]yRichard A. Ofshe & Richard A. Led@he Social Psychology of Police Interrogation: The Theory and Classification of False Confebk8ions
Stup. N L. PoL. & Soc’y 189 (1997) [hereinafteFhe Social Psychology of Police Interrogafion

17. Saul M. Kassin & Katherine L. Kiech@he Social Psychology of False Confessions: Compliance, Internalization, and Confab@latiésycHoL. 227 (Mar.
1996).

18. Kassin & WRIGHTSMAN, supranote 13, at 126.
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murder investigation. But Kassin also points out that the test Kassin believes that additional research in this area is
subjects in his study possessed high intelligénaed were needed, especially if false confession testimony becomes
under very little pressure. Additionally, they were not sub- admissible in cou®* Unfortunately, he, and every other false

jected to a grueling, hours long, hostile interrogation by well confession theorist, may be prohibited from such experimental
trained investigators—factors that could also affect a suspect'sesearch due to the ethical constraints of the mental health pro-

likelihood to confess. As Kassin stated:

An obvious and important empirical question
remains concerning the external validity of
the present results: To what extent do they
generalize to the interrogation behavior of
actual criminal suspects? . . . In this para-
digm, there was only a minor consequence
for liability. At this point, it is unclear
whether people could similarly be induced to
internalize false guilt for acts of omission
(i.e. neglecting to do something they were
told to do) or for acts that emanate from the
conscious intent . . . . It is important, how-
ever, not to overstate this limitation. The fact
that our procedure focused on an act of neg-
ligence and low consequence may well
explain why the compliance rate was hfgh.

fession?® Such an experiment entails knowingly extracting a
false confession to a criminal act from one or more test subjects
whom the test tearknewto be innocent of any crime. The
emotional and psychological damage inflicted on test subjects
to falsely confess to a murder or rape they did not commit
exceeds the tolerance of most pedpllt.might also subject the
experimenters to legal liability for the tort of intentional inflic-
tion of emotional distredsor as a deprivation of civil rights.
Therefore, adopting Kassin’s experiment to more closely
approximate the conditions faced by the typical criminal sus-
pect may not be possible.

With the gathering of empirical data severely limited by eth-
ical and liability considerations, researchers must turn to anec-
dotal evidence to explain and to understand the issue of false
confessions. In the articlehe Consequences of False Confes-
sions: Deprivations of Liberty and Miscarriages of Justice in
the Age of Psychological InterrogatiéhProfessors Richard A.

19. “Internalize” means to adopt privately a true belief one is guilty, despite having no personal knowledge whether thegdageilty. This typically occurs
when people do not remember an incident and are confronted with evidence of their guilt, regardless of whether the &igleed®igeal. In the Kassin study
28% of the subjects assumed they were guilty just because the computer crashed and the test evaluator asked “what Hesgepedpie Sincerely believed they
were guilty solely because of the evidence they were confronted with, not because they knew for a fact they had causettie camp. The process of persons
replacing gaps in their memory with imaginary experiences which they believe to be true is referred to as “confat&tsBmIonsson supranote 10.

20. Kassin & Kiechelsupranote 16, at 125-28.

21. Id. at 127.

22. 1d. The SAT scores of the test subjects were 1300 or better.

23. 1d.

24. Saul KassinThe Psychology of Confession Evidense. PsycHoL. 221, 231 (Mar. 1997)

The topic of confession evidence has been largely overlooked by the scientific community. As a result of this negleenttbenpirical
foundation may be too meager to support recommendations for reform or qualify as a subject of “scientific knowledge” sctierdintgria
recently articulated by the U.S. Supreme CobDsubert v. Merrell Dow Pharmaceuticals Int993). To provide better guidance in these
regards, further research is sorely needed.

Id. Kassin left open, however, the possibility of admitting such evidence as “other specialized knowledge” under FRE 702.
25. Telephone Interview with Saul M. Kassin, Professor of Psychology, Williams College, Williamstown, Mass. (Nov. 24, 16@8ftgrelkassin Interview].

26. Professor Richard Ofshe claims, however, to have induced just such a confessioRauhltigrahancase, Ofshe (working as a consultant for the prosecution)
first confirmed that at no time did Ingraham force his son and daughter to have sex. Suspecting Ingraham was delusias&kdisfp@ham whether he had
indeed forced his son and daughter into having sex with each other and told Ingraham to think about it. Ofshe thenmeahétedd return to his cell. Ingraham
later admitted to Ofshe that he had ordered his son and daughter to have sex. Ingraham even fabricated a detailethiscefiacioaod signed a confession to an
incident which never occurred. Interview with Richard J. Ofshe, Professor of Sociology, University of California, Berkeltyadd, Tex. (June 22, 1998). Paul
Ingraham unsuccessfully appealed his guilty plea, conviction, and 20 year sentence. He remains in jail.

27. The elements of this tort include: (1) extreme and outrageous conduct on the part of the defendant; (2) the defehdza<in an intentional or reckless
manner; and (3) the defendant’s acts caused severe emotional distress which resulted in bodilysdranmmv&iT (Seconp) oF TorTs 88 46-47, 312, 313 (1965).
“Liability has been found only where the conduct has been so outrageous in character and so extreme in degree as tdlgmbsidath@unds of decency, and
to be regarded as atrocious, and utterly intolerable in a civilized community.” St. Anthony’s Medical Center v. H.S.WA/,27&06.(Mo. App. 1998). The Supreme
Court of Alaska held that the “bodily harm” is not required to complete the tort of intentional or negligent inflictioniohafdistress irfChizmar v. Mackie896
P.2d 196 (Alaska 1995), where a doctor incorrectly diagnosed a woman had contracted the AIDS virus.

28. Seed42 U.S.C.A. §8 1983, 1985 (West 1998).
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Leo® and Richard J. Ofshlemake a rare study of some sixty ing because it has gone beyond the bounds of a legally proper
cases of alleged false confessions in the last quarter century. Qfterrogation,®® (that is, actual use of physical force to obtain a
those, they categorize thirty-four as “proven” false confes- suspect’s confession). Second is the “coerced-compliant” con-
sions®? eighteen as “highly probable” false confessi®rend fession where a suspect confesses “in response to classically
eight as “probable” false confessiofisThe sixty cases break coercive interrogative techniques such as threats of harm and/
down as follows: five of the cases (eight percent) ended inor promises of leniency?® Next is the “persuaded false confes-
arrest, twenty six of the cases (forty-three) ended with a dis-sion,™®which occurs when a suspect has no memory of a crime,
missal of charges before trial, and the remaining twenty nineyet he readily admits that he committed the crime and adopts a
cases (forty-eight percent) ended in conviction. sincere belief that he is guilty. This category of false confes-
sions may be&oercedor non-coerceddepending on whether
They dissected each case to discover what creates false copolice interrogators used any actual or threatened harm toward
fessions and how false confessions differ from one anotherthe suspect or offered promises of leniency.
Their primary method for determining guilt or innocence in
these cases (not to mention the accuracy of the confessions) Each of these categories can be further broken down into
seems both unscientific and highly subjective. Leo and Ofshesub-categories of compliant or persuaded false confessions. In
typically read the defendant’s post-admission narrative state-‘compliant” false confessions the suspect admits to incriminat-
ment® and search for corroborating evidence in the case. Thdng facts that he knows are false. In “persuaded” false confes-
thirty-four proven cases also served as the foundation for theirsions the suspect admits to incriminating facts, not knowing
other article on false confessioridje Decision to Confess whether they are true. In both cases, the suspect adopts the facts
Falsely: Rational Choice and Irrational Actich. presented to him as the truth or believes himself to be guilty due
to the persuasion of the interrogator or a lack of confidence in
Leo and Ofshe use a modified version of the classification his own memory* Gudjonsson refers to the latter as the char-
system originally created by Kassin and Wrightsman. With this acter trait of “suggestibility™
model they identify three different types of false confessions
found in their sixty sample casg&sFirst is the “stress-compli- The studies of Gudjonsson, Kassin, Wrightsman, Leo, and
ant” false confession, which occurs when a suspect “makes hi©fshe create an amalgam theory of false confessions. The the-
choice to escape an experience that for him has always beeary embraces the existence of false confessions as a result of
excessively stressful or one that has become intolerably punishsophisticated psychological interrogation methods employed

29. The Consequences of False Confessisugranote 16, at 429.
30. Assistant Professor of Criminology, Law and Society, University of California, Irvine.
31. Professor of Sociology, University of California, Berkeley.

32. The Consequences of False Confessismgranote 16, at 435-438. Leo and Ofshe claim a “proven” false confession exists when an independent piece of evi-
dence clearly exonerates the defendant (i.e., DNA test finds they are innocent, the murder victim is found alive, oettpettaierps caught and confesses).

33. Leo and Ofshe claim a “highly probable” false confession exists when no credible independent evidence supported thretbahthesconfession was true.
“The evidence led to the conclusion that his innocence was established beyond a reasonableldau87.

34. Leo and Ofshe claim a “probable” false confession exists where, although “the evidence of innocence was neitheraramainsiielming, there were strong
reasons—based on independent evidence—to believe that the confession wakifalse.”

35. A written statement made by the suspect after the initial interrogation has been completed and the suspect adritsTHé ¢idrpose of the statement is to
flesh out the details of the crime and memorialize the confession in wregl.he Decision to Confess Falsedypranote 16, at 991-94 (referencing the use of the
post-admission narrative statement).Ulnited States v. HalB74 F. Supp. 1198 at 1204 (C.D. Ill. 1997), the court specifically found “Dr. Ofshe hypothesizes, and
his peers appear to agree, that the major analytical method for determining the existence of a false confession is tissipnstaacative statement.”

36. The Decision to Confess Falsedypranote 16, at 979.

37. ltis important to note that Leo and Ofshe studied only capital murder cases in their survey of 60 convictions InjefsdgencoOther crimes such as rape,
robbery, DUI, or even simple assault were not studied.

38. Id. at 997.
39. Id. at 998.
40. 1d. at 999.
41. Kassin and Wrightsman, Gudjonsson, and Leo and Ofshe do not agree completely on the classification system. Heis tridssification system of Leo

and Ofshe because it seemed more comprehensive and builds upon the work of Kassin and Wrightsman. They were théfyifside clasfessions in 198%5ee
The Social Psychology of Police Interrogatisnpranote 16, at 189.
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by police. These methods produce confessions, both true anthlse confessiond. Cassell calculates the odds of a false con-
false?®* Absent substantial corroborating evidence, the police fession during a police interrogation in this country at between
cannot tell a true confession from a false confesSidBocial 1 in 2400 and 1 in 90,008. Of course, Leo and Ofshe could
scientists and psychologists skilled in police interrogations, not examine all 386,000 interrogations during this period. But
however, can recognize certain factors that may cause a persaie infinitesimal number of alleged false confessions during
to falsely confess, and, in limited cases, opine whether a conthis period demonstrates Cassell's argument: Leo and Ofshe
fession is indeed false, or at least unrelidble. may have identified a potential problem with the way interro-
gations are conducted in this country, but it is premature to
The false confession theory is not without critics. Professorcome to any conclusions about false confessions. Like Kassin,
Paul Casseft has repeatedly assailed the numbers used by Lecdhe believes this phenomenon needs further study.
and Ofshe. He states that the “empirical lynchpin for their pro-
posals is simply missing”and derides the anecdotal evidence  Cassell also proposes an empirical study using a random
collected by Leo and Ofshe as having little informatfoas- sample of criminal cases to determine the frequency of false
sell points out that Leo and Ofshe cannot presently quantify theconfessions in this country. He details a method for conducting
number or the percent of false confessitSn&.potentially fatal such a stud$? This study might uncover the frequency of false
flaw for a theory that is based on science. confessions and demonstrate whether it is an anomaly in crim-
inal law enforcement or a pervasive problem for the courts in
Cassell attacks the premise offered by Leo and Ofshe, thathe criminal justice system that can be remedied.
false confessions “occur regularity’by simply looking at the
numbers. By his estimate, some 386,000 police interrogations Leo and Ofshe acknowledge the problems associated with
for murder occurred during the period of Leo and Ofshe’s sixty such a small representative sample of only sixty cases and state:

42. GQupionssoNn supranote 10, 104-13. Gudjonsson also devised the “Gudjonsson Suggestibility Scales,” which measure the degree of sus@epebsiiy o
to suggestionld. at 131-36.

43. According to Kassin, these methods include deception, trickery, and psychologically coercive methods of inte@egdtiesin supranote 24, at 221. Ofshe
and Leo give good examples of these methods. Their listincludes: polygraph tests, false claims of strong evidencess ageauitnts, pseudo-scientific evidence
(e.g., proton-neutron test), feigned co-conspirator statements, exaggerated scientific evidence (e.g., DNA testing)pamd@edadromises of threats or leniency.
See The Decision to Confess Falsslypranote 16, at 1008-88. Excellent examples of the “ploys” used in interrogation follow their definitions.

44. Saul M. Kassin & Christina T. Fong, “I'm Innocent!”: Effects of Training on Judgements of Truth and Deception inrthgaltite@ Room (Oct. 1998) (unpub-
lished manuscript, on file with the author).

45. Ofshe has testified in the past on the issue of whether a confession is false. An example of his opinion testinfonpadanthe web site for the West Memphis
3. Jessie Misskelley's Trial: Transcript of Dr. Richard Ofshe’s Testinfuisjted Jan. 6, 1999)http://www.wm3.org/html/confession_analysis.htmlOfshe does
not always offer such an opinion, howev&eeSusan GembrowskMurder Confessions Coerced, Expert Testifies in Crowe ,GaseDieco Tris.-UNION, Aug.

11, 1998, at B-3: 7-8. In one situation, Ofshe testified that a confession was coerced but declined to opine as to whbeflessitre was true or false. Kassin
refuses to give an opinion concerning whether a confession is false. He does not believe he (or anyone else for tbajuabtfieed)to give such and opinion.
Kassin Interviewsupranote 25. This limitation on expert testimony is consistent Withied States v. Birdsald7 M.J. 404, 410 (1998), where the court held the
expert cannot act as a “human lie detector” and opine as to the credibility of a witness or their statements.

46. Professor of Law, University of Utah College of Law.
47. Paul CasselBalanced Approaches to the False Confession Problem: A Brief Comment on Ofshe, Leo, and MdsBeNeiJ. L. Rev. 1123, 1125 (1997).
48. Paul CasselRrotecting the Innocent from False Confessions and Lost Confessions—And from M3&dd&m. L. Anp CriMINOLOGY 497, 505 (1998).

49. Cassellsupranote 47, at 1126. Cassell also points out that the “null hypothesis” might explain this. In other words, false confesstobe gaantified
because they occur so infrequently as to be insignificant.

50. The Social Psychology of Police Interrogatisopranote 16, at 191.

51. SeeCassellsupranote 48, at 506. Cassell uses a conservative figure extrapolated from FBI and DOJ crime statistics for homicide atidintatresgeation-
wide during the relevant time periods.

52. Id. at 502. Cassell also estimates that the total number of people actually being convicted by false confessions may reentid) tueds people annually in
the United States. By comparison, only 50 people die from lightning strikes in any given year in the UniteddS&tt€49-21.

53. Id. at 507-13. Cassell's detailed proposal includes complex sampling methodologies and statistical analysis which amnsistiabséi envy. He proposes
using a random sample of recorded confessions (preferably videotaped) and then examining each of these cases indivehrafjind base would have to be
incredibly large (at least 1,000 confessions or more), however, to capture at least one or more allegations of a fatse deunfiésesithe subjective determination
of whether a “probable” false confession actually exists could wreak havoc with making objective analysis of the dataoi@Zasgetl a similar study in Salt Lake
City in 1984 with Brent Hayman. They studied 173 cases at random and found no allegations of a false cddfes&08. SeePaul G. Cassell & Brent S. Hayman,
Police Interrogation in the 1990s: An Empirical Study of the Effects of Mirat®it).C.L.A. L. Rev. 839 (1996).
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The sixty cases discussed below do not con-
stitute a statistically adequate sample of false
confession cases. Rather they were selected
because they share a single characteristic: an
individual was arrested primarily because
police obtained an inculpatory statement that
later turned out to be a proven, or highly
likely, false confessioft.

Thus, the experts find themselves in an intellectual stalemate
over whether further empirical research in the area of false con-
fessions is even possible. Yet, Cassell’s critique of the theories
of Leo and Ofshe does not stop there.

Cassell attacked the sixty cases that Leo and Ofshe use in
their study to map the false confession thédride examined
the twenty-nine cases of alleged false confessions that resulted
in convictior?® and concluded that nine were indeed guifity,

Leo and Ofshe concede that they cannot determine the freand their confessions essentially true. Of the remaining twenty

guency of false confessions. They reiterate that their hypothecases, Cassell asserts that an additional nine cases were undis-
sis cannot be tested by empirical means for three reasons: (1)puted false confessiofiswhich all parties agreed were false.
lack of police audio or video recordings of interrogatiin() Therefore, of the twenty disputed cases, Leo and Ofshe were
a failure to keep law enforcement records concerning the fre-wrong nine times by Cassell's accountfagA fifty-five per-
guency of interrogations in America, and (3) cases of false con-cent accuracy rate, or conversely, a forty-five percent rate of
fessions do not enjoy wide attention in the métlidhey also error. A coin toss would almost prove as accurate.

reject Cassell's assertion that quantification is necessary or

even possible because of concerns of methodology in such a This presents two problems for the Leo and Ofshe theory.

study.

Cassell criticizes the false confession litera-
ture for failing to provide a ballpark estimate
of the frequency of confessions, as if empiri-
cal researchers somehow bear this burden.
However one might view the absence of any
such estimates as resulting from most
researchers’ preference for an honest “l don’t
know” to the use of guesswork to arrive at
specious estimates of real world facts. Until
it becomes possible to draw a random sample
of confession cases from a definable universe
and accurately determine both the ground
truth of the interrogation and the validity of
the confession statement in each case, it will
not be possible to arrive at a methodologi-
cally acceptable estimate of the annual fre-
quency of wrongful convictions.

54. The Consequences of False Confessisusranote 16, at 435-36.

First, it underscores the high level of subjectivity present when
analyzing allegations of false confessions. In each case, Cassell
presumably looked at the same evidence as Leo and Ofshe.
How then could three intelligent, well-educated, and legally
savvy persons find such dissimilar results when confronted
with the same evidence? Second, Cassell’s finding also ques-
tions the foundation of Leo and Ofshe’s theory itself. How
much of the rational decision-making model for false confes-
sions was based on these nine questionable cases? Should these
cases remain part of the representative sample or be discarded?
Does this potential problem extend to the thirty-one other cases
Cassell did not examine? At the very least, the debate between
Leo and Ofshe, and Cassell pinpoints the real problem of accu-
rately identifying false confessions in an objective manner and
poses some important questions for researchers in this area.

Armed with the facts they have, many of the false confession
theorists have marched to the courtroom where many appear as
consultants to the defense and even as expert witrfésBeg-
chologists, social psychologists, psychiatrists, and other profes-
sionals are now using those theories to evaluate an accused’s

55. Currently only two states require recording of police interrogations, Alaska and Minn®eekdallot v. State, 608 P.2d 737 (Alaska 1980); Stephan v. State,
711 P.2d 1156 (Alaska 1985); Scales v. Minnesota, 518 N.W.2d 587 (Minn. 1994). No federal or military courts have suobnisquifexas law requires the
electronic recording of any confession as a prerequisite to admission at trial, but the interrogation preceding the iteefieds&snot have to be recordesiee
Tex. Cope oF CriM. Pro. § 38.22(3) (West 1998).

56. Richard A. Leo & Richard J. Ofshdsing the Innocent to Scapegoat Miranda: Another Reply to Paul C&8dllGim. L. anD CRiMINOLOGY 557, 560 (1998).

57. Id. at 561.

58. Paul G. Cassellhe Guilty and The Innocent: An Examination of Alleged Cases of Wrongful Conviction from False Cor#f2dsien. J.L. & Rus. PoL’Y
523 (1999).

59. Cassell did not examine the other 31 cases of alleged false confessions that ended in dismissal, arrest, or acquittal.

60. Id. at 523-26.

61. Id. at 587.

62. Id. at 587-89.
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confessiorf? Is this just a novel theory based on “junk sci- Since 1923, state and federal courts subscribed to the stan-
ence,® or is it reliable enough to be admissible in court dard of expert testimony admissibility as outlinedritye v.
through the use of expert testimony to guide a jury in weighing United State$® Frye excluded expert opinion testimony based
the confession of an accused? on a scientific technique unless the relevant scientific commu-
nity “generally accepted” the technique as being relidble.
Seventy years later, everything changed when the United States
The Subject of False Confessions: A Place for Experts? Supreme Court dispensed with the rifige test and replaced
Elliot Aronsorf® was probably the first expert to testify in it with a more flexible test espoused in thaubert’ Joiner,®
this area. In the late 1980s, this professor of psychology fromand Kumho Tire Cd“ cases. Federal courts were no longer
the University of California testified for the defense in the mur- bound by the “general acceptance” test. In its place, the
der case oPeople v. Bradley Nelson Pafe His testimony Supreme Court turned to the Federal Rules of Evidence
supported the defendant’s allegations of false confession andFRE)” State courts remained free to adopt either standard and
the coercive interrogation tactics used to interrogate the defensome jurisdictions, such as New Yd@Fflstill adhere to th&rye
dant®® For the first time in recorded American jurisprudence, a test.
defense attorney offered, and a court admitted into evidence,
the substantive testimony of an expert witness on the subject of For those jurisdictions using the FRE or an analog to those
false confessions. Aronson’s testimony seems all the more drarules (as does the militarypaubertandKumho Tire Codra-
matic when considering the difficult test of admissibility for matically changed the admissibility of expert testimony. Con-
scientific evidence at the time of trial and app@al. gress approved the FRE long after #rge decision and
incorporated in the FRE a specific provision addressing expert
witnesses, FRE 702. The text of FRE 702 makes no mention

63. Kassin and Ofshe have appeared as expert witnesses on this subject matter. The most notable casé&JpiszhBhaiss v. HalB74 F. Supp. 1198 (C.D. III.
1997), where Dr. Ofshe testified as an expert witness in this area. Ofshe also testified at a court-martial at theydihvisfantat Fort Hood, Texas.

64. The defense psychotherapisBiltran v. Florida 700 S.2d 132, 133-34 (Fla. Dist. Ct. App. 1997), unsuccessfully cited the Kassin experiment in an attempt to
get admitted as an expert witness on false confessions.

65. Christopher Slobogifsychiatric Evidence in Criminal Trials: To Junk or Not To Jyrk®?Wu. & MARyY L. Rev. 1, 3 (1998).

66. Professor of Psychology, University of California at Santa Cruz.

67. 2 Cal. Rptr. 2d 898 (1991¢hearing denied 992 Cal. App. LEXIS 76 (1992), ameélview denied 992 Cal. LEXIS 1516 (1992).

68. Id. at 908-12.

69. Professor Aronson’s expert testimony was admitted trglerv. United State®93 F. 1013 (D.C. Cir. 1923). The court constrained his testimony, however, by
not permitting him to testify as to the veracity of the defendant’s confeskloat 911. The trial court judge also conducted a hearing out of the presence of the
hearing of the jurors to determine what facets of Professor Aronson’s testimony should be adinitie®09-11. Profesor Aronson did not have the benefit of the
theories of Gudjonsson, Kassin, Wrightsman, Leo, or Ofshe. He cited a few experiments to the court for scientific ghldiitg, the famous Milgram experiment,
where test subjects delivered electric shocks to fictional test subjects at the urging of the test administrators. dedthglidsnonson bore directly on the issue

of false confessions or even police interrogation.

70. 293 F. 1013 (D.C. Cir. 1923).

71. 1d. at 1014.

72. Daubert v. Merrell Dow Pharmaceuticals, 1143 S. Ct. 2786 (1993). This case involved the use of expert witnesses to prove or disprove that a drug called
“Bendectin” manufactured by Merrell Dow caused birth defects in children when their mothers took the drug during pregtiatioy.dBtrict court and the Court

of Appeals incorrectly used thaye test when weighing the admissibility of such testimony.

73. General Electric Co. v. Joiner, 118 S. Ct. 512 (1997). This case concerned whether PCBs could cause cancer melposeiaio the chemical. The trial
court excluded the testimony of plaintiff's proffered expert because it found the studies of laboratory mice upon whiehtiss wap based was too attenuated to
the predicament of human beings. The Supreme Court upheld the district court’s findings, holding that the trial judgdase hat discretion in excluding the
expert testimony.

74. Kumho Tire Co. v. Carmichael, 119 S. Ct. 1167 (1999). This case addressed whether a witness in tire manufactute awad detdified as an expert in
“scientific” or “other specialized knowledge.” The Supreme Court erased the distinction between the two and identifidity"rakahe trial court's mission in
evaluating the testimony of proffered experts.

75. Daubert 113 S. Ct. at 2793.

76. SeePeople v. Green, 250 A.D.2d 143 (N.Y. App. Div. 1998). The court upheld the exclusion of false confession expert testemtirefoyre test, citing New
York’s refusal to followDaubert
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of the term “general acceptance.” ThaubertCourt also The first factor is whether a theory or technique constitutes
found that the drafter’s comments were devoid of any reference'scientific knowledge,” which may be determined by whether
to theFrye case or the “general acceptance” stané&ardhe it can be testett. In other words, can the evidence be proven
Court held: by empirical testing that ascertains the truth or falsity of the
hypothesis being advanced?
Given the Rules’ permissive backdrop and

their inclusion of a specific rule on expert tes- Second, whether the pertinent theory or technique has been
timony that does not mention “general accep- subjected to peer review or publicati&hThe DaubertCourt
tance,” the assertion that the Rules somehow clearly stated that publication “does not necessarily correlate to
assimilatedFrye is unconvincing. Frye reliability” and that “publication (or lack thereof) in a peer
made “general acceptance” the exclusive reviewed journal thus will be a relevant, though not disposi-
standard for admitting scientific expert testi- tive 8 consideration in assessing the scientific validitgf a
mony. That austere standard, absent from, particular theory or technique.

and incompatible with, the Federal Rules of

Evidence, should not be applied in federal Third, what is the known or potential rate of error for a spe-
trials.™® cific scientific technique? Fourth, th@aubertCourt took a

bow to theFrye test and stated, “general acceptance” can yet
Trial court judges no longer needed to consider whether thehave a bearing on the inquif’'in determining whether a the-
scientific evidence had reached “general acceptance” in the sciery or technique is indeed scientifically valid. Unless the trial
entific community. Instead the Court installed trial court court finds that the theory is scientifically valid, it has no evi-
judges as “gatekeepers,” who must decide whether scientificdentiary reliability or relevance and should not be admitted

evidence or testimony was both relevant and reli&blRele- under FRE 702.
vancy posed no problems. Judges typically rule whether evi-
dence is relevant. Reliability was another matter. Dédugbert The Court also cautioned trial judges to consider the other

Court carefully laid out a road map for reliability that trial court Rules of Evidence in weighing the decision to admit or deny
judges could use to evaluate the scientific validity of any prof- such evidence. The Court pointed out that vigorous cross
fered evidence based on a scientific method. The Court identiexamination, presentation of contrary evidence, and well-tai-
fied four factors to weigh when determining whether such lored instructions to the jury may attack the shaky but admissi-
evidence would be “reliable” to the trier of fdtt. ble evidencé?

77. Fep. R. B/ip. 702 (governing testimony by expert witnesses). Rule 702 is identical to Military Rule of Evidence 702. It provides: ifl€ steehhical, or
other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issuegaaifiee ss an expert by knowledge, skill,
experience, training, or education, may testify thereto in the form of an opinion or otherldise.”

78. Daubert 113 S. Ct. at 2794.

79. Id.

80. Id. at 2795. Military courts had already been released frorrireestandard of “general acceptance” and told to follow MRE 702 as far back as 19&%enh
States v. Gipsqr24 M.J. 246 (C.M.A. 1987), when the Court of Military Appeals ruled that MRE 702 supercedegéliest.

81. Daubert 113 S. Ct. at 2796.
82. Id.
83. Id. at 2797.
84. The Supreme Court identified this factor as not being dispositive, but did not identify which of the four factorpasitveis
85. Daubert 113 S. Ct. at 2797
86. The Court cautioned that,
The inquiry envisioned by Rule 702 is, we emphasize, a flexible one. Its overarching subject is the scientific validitg-thadtdentiary

relevance and reliability—of the principles that underlie a proposition. The focus of course must be solely on the @nichtiglesethodology,
not on the conclusions that they generate.

87. Id. at 2798.
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Four years later in the case Gkneral Electric Co. v. The Daubertfactors are not an inclusive or exclusive list of
Joiner?® the Supreme Court reaffirmed its holdingDaubert factors to determine the reliability of every expert’s testimony.
and held that the decision of a trial court judge to admit or denyThey serve primarily as an illustration or guideline of the reli-
expert testimony under FRE 702 (or any other evidentiary rul- ability inquiry each trial court judge must makeJudges now
ing) would be reviewed only for an abuse of discretfon. must ascertain not only the reliability of a proffered piece of

expert testimony, but thmeansto determine the reliability of

This year, inKkumho Tire Co. v. Carmicha® the Supreme  that testimony® That may entail using ti@aubertfactors, and
Court extended the potential use of some or all oDingbert sometimes it will preclude the use of some or all of them. The
factors to evaluate the reliability of any expert witness testi- trial court’s decision will be reviewed only for an abuse of dis-
mony under FRE 70%2. The Court declared that judges serve cretioni®® Regardless, the Court entreated the district courts to
as “gatekeepers” fall expert testimony, not just scientific evi- require expert witnesses to employ the “same intellectual rigor”
dence’? This ended the distinction between “scientific” and used by experts in the relevant fiéld.

“nonscientific” expert testimony under FRE 7892The Court

stated that trial judges “may” use thaubertfactors in arriving ThroughDaubert Joiner, andKumho Tire Cq.the Supreme

at a decision to find expert testimony reliable. The Court Court clarified FRE 702 for federal courts and any state courts
emphasized, however, that tBaubertfactors were not a  that followed FRE 702. Appellate courts would not dictate to
checklist or a te8t and that the district court’s approach to the trial courts which expert testimony could or could not be
determining the reliability of a witness must be a “flexiBle” admitted, or what constitutes an appropriate means to deter-
one, dependent on the facts and circumstances of each particurine the reliability of an expert witness. Appellate courts could

lar cas€® The Court remarked: not overturn a trial judge’s decision unless he abused his discre-
tion in admitting or excluding such evidence. That same rule

The conclusion, in our view, is that we can applies to military courts-martial, which follow FRE 702. Rel-
neither rule out nor rule in, for all cases and evance and reliability became the sole benchmark of admissi-
for all time the applicability of the factors bility for expert testimony.
mentioned irDaubert nor can we now do so
for subsets of cases categorized by category In the six years since Gudjonsson’s theory of false confes-
of expert or by the kind of evidence. Too sions and the Supreme Court’s decisiorDaubert many
much depends on the particular circum- courts have evaluated the reliability of the theory underlying
stances of the particular case at isSue. the expert testimony of psychologists, sociologists, and other

trained professionals in the areas of false confes&ibiese

88. 118 S. Ct. 512 (1997).
89. Id. at 517, 519.

90. 119 S. Ct. 1167 (1999).
91. Id. at 1175.

92. Id. at 1174.

93. Id. at 1174-75.

94. Id. at 1171.

95. Id. at 1175.

96. Id.

97. Id. at 1175.

98. Indeed the Court stated thaubertfactors were “meant to be helpful, not definitive. Indeed, those factors do not all apply in every instance in whiahitite reli
of scientific evidence is challengedld. at 1175.

99. Id. at 1176.
100. Id. at 1176-77.
101. Id. at 1176.

102. Two federal circuit courts have ruled on this matter, the 7th Cirduitited States v. HaglP3 F.3d 1337 (7th Cir. 1996), and the 1st Circultmted States v.
Shay57 F.3d 126 (1st Cir. 1995). Only thirteen state courts have ruled on this rBaténfranotes 125-137 (providing a complete listing of how each state ruled).
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cases often raised more questions than they answered. Whileourt failed to apply thBaubertfactors in evaluating the valid-
the Daubertfactors might work in evaluating “hard” science ity of Ofshe’s theory and testimony. The court recognized that
such as medicine, what about “soft” sciences like psychology*“[s]ocial science in general, and psychological evidence in par-
and sociology where empirical data is scarce and anecdotal eviticular, have posed both analytical and practical difficulties for
dence is routinely used to predict the erratic nature of humancourts attempting to apply [FRE] 702 abdubert’1° But this
behavior? Wouldaubertbe too harsh a standard if it were did not excuse the district court’'s duty to treat it as any other
applicable to such studies? If so, wbatubertfactors, if any, form of scientifid®” expert testimony under FRE 782. The
might be useful in evaluating this new form of expert testi- Seventh Circuit remanded the case for an evidentiary hearing at
mony? Could courts use any other inquiry or factors to deter-the district court which later applied tBaubertfactors in part,
mine this new theory’s reliability? reversed itself, and admitted a large portion of Dr. Ofshe’s tes-
timony®® By subjecting Dr. Ofshe’s expert testimony to the
As in the Kassin Study, scientific principles of controlled Daubertlitmus test, the Seventh Circuit found it to be scientific
experimentation and hypothesis testing are clearly at work inin nature.
the false confession theory, but much of the theory is also based
on anecdotal evidence. In many of those cases, the theorists Years ahead of its time, the district court, on remand, used
themselves were personally involved and observed the falsdhe “flexible” approach, later espoused by the Supreme Court in
confession phenomenon at close range. Gudjonsson and Ofsiéumho Tire Cq.to assess the reliability of Dr. Ofshe’s theory.
frequently testified or worked as experts for the defense,In a lengthy opinion, the court stated that Beubertfactors
observing or conducting hundreds of police interrogations. might apply to “non-Newtonian” science or other specialized
From where should expertise spring—scientific study, personalknowledge, but to different degre®%. The court also found
observation, or both? The First and Seventh Circuits Courts othat the “science of social psychology, and specifically, the field
Appeals found that expertise is grounded in science and that thevolving the use of coercion in interrogations, is sufficiently
Daubertfactors can measure the reliability of the false confes- developed in its methods to constitute a reliable bodspef
sion theory® cialized knowledgainder [FRE] 702*! The court cited the
work of Professor Edward J. Imwinkelried’s epistemolodiéal
The Seventh Circuit, iunited States v. HatP* overturned analysis of expert testimohyand used thBaubertfactors as
the district court’s decision to exclude the testimony of Dr. a guideline, not a litmus test, for admissibility. This flexible
Richard Ofshe as an expert in the area of false confessions. Oanalysis was a precurser to the Supreme Court’s later holding in
ade novoreview?!® the Seventh Circuit found that the district Kumho Tire Cd**

103. Id.

104. 93 F.3d 1337 (7th Cir. 1996)) remangdmotion denied in part974 F. Supp. 1198 (C.D. Ill. 1997).

105. The Seventh Circuit followed a two-step analysis of the district court’s action. First it determined whether theodistjiige had used the correct legal
standard in evaluating Dr. Ofshe’s proffered theories and testimony. This was a review of the applicable law and, aslsuntvavasen, if the Seventh Circuit
found the district court applied the correct legal standaadipertand FRE 702), it would review the district court’s decision to exclude Dr. Ofshe’s testimony for an
abuse of discretionld. at 1342. This would be consistent withiner, decided a year later by the Supreme Court. The district court in this case utterly failed to
mentionDaubertor to articulate its reasons for denying Dr. Ofshe’s testimony withib &ubertframework. Id.

106. Id. at 1342.

107. Since the Supreme Court’s decisioiimho Tire Co. v. Carmichaell9 S. Ct. 1167 (1999), the distinction between “scientific” and “nonscientific” expert
testimony under FRE 702 has been largely eviscerated.

108. Hall, 93 F.3dat 1342-43.
109. United States v. Hall, 974 F. Supp. 1198, 1199-1206 (C.D. Ill. 1997).

110. Id. at 1202. The court did not refer to psychology and social psychology as a “soft” science, but it did refer to classimaiatiNsewence” (i.e., physics,
chemistry, etc.) as “hard” science, thus implying that the other sciences which cannot avail themselves of demonstrableyrewipivere “soft.”Id. at 1203.

111. Id. at 1205.

112. Epistemological: Of or relating to “the branch of philosophy that studies the nature of knowledge, its presuppasitiondations, and its extent and valid-
ity.” THE AMERICAN HERITAGE DicTioNARY 619 (3d ed. 1992).

113. Hall, 974 F. Supp. at 1202 (citing Imwinkelriethe Next Step After Daubert: Developing A Similarly Epistemological Approach To Ensuring The Reliability
of Nonscientific Expert Testimariys Cx\roozo L. Rev. 2271 (1994)). Professor Imwinkelried cites four potential standards for evaluating such testimony for reli-
ability. They include: extending tlizaubertstandard to non-scientific expert testimony, using thé&npld test of “general acceptance,” amending FRE 702 to define
“reliability,” and epistemological analysis. Of the former, Professor Imwinkelried calls for creating objective stand@&asui@ rihe reliability of an expert’s testi-
mony. This is a tall order and one as diverse as the number of experts who might testify.
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The district court then placed significant limitations on Dr. defense proffered that Dr. Phillip’s testimony would indicate
Ofshe’s testimonyt® It permitted him to testify “that false con- that the defendant suffered from “pseudologia fantasi®a,”
fessions do exist, that they are associated with the use of certaiwhich might explain his alleged false confession to another
police interrogation techniques, and that certain of those techprisoner. The trial court reasoned that the jury could determine
nigues*®were used in the case of the defendant. the credibility of the defendant’s statements without the testi-

mony of Dr. Phillips'?

The court, however, prohibited Dr. Ofshe from testifying
about whether the interrogation techniques caused the defen- The First Circuit did not address tBaubertreliability fac-
dant to falsely confess, and prohibited him from testifying tors, but it determined that evidence concerning the credibility
about the specifics of the defendant’s statement to the policeof the defendant’s statements could not justify automatic exclu-
The court left these matters to the jtifyln so doing, the court  sion of Dr. Phillips’ testimony under FRE 7&2. The court
prevented Ofshe from addressing the credibility of the defen-remanded the case to the district court for a full evidentiary
dant’s confession. hearing concerning the admissibility of Dr. Phillips’ testimony.

In so doing, the court implied that the use oftaeibertfactors

The court also predicated the admission of Ofshe’s testi-might be appropriate to evaluate the expert testiidnjhus,
mony on a defense admission of evidence of coercive policethe only two federal circuit courts to address the issue of false
interrogation tactics and evidence from the accused that heonfession expert testimony have usedMaebertfactors to
believed his confession was coer¢¥dThis foundation seems assess the admissibility of such evidence, albeit in a relaxed
to be a prudent measure in any case where the accused raisesfashion. No other federal circuit court has held differefitly.
issue of false confession. Otherwise, the expert could testify
about the hearsay statements that the accused made to him and State courts have also addressed the admissibility of false
get those statements before the jury without the accused beingonfession expert testimony. Maiff® New Hampshiré2®
cross-examined by the prosecution or testifying under oath. New York?” Florida??® Illinois,'*® Minnesota*® and Wyo-

ming™*! have ruled that such testimony is inadmissible. Indi-

Other courts have wrestled with the issue of “soft” versus anal®? Nebraska?3® Ohio!** North Carolina?® Texas!*® and
“hard” science undeDaubert particularly in the area of false  Washingto#*” have ruled that the testimony is admissible. The
confessions. Itnited States v. Shay the First Circuit Court  courts that have admitted this evidence have uniformly placed
of Appeals held the district court erred when it excluded the great limits on the scope of the expert’s testimony. Few of these
expert testimony of Dr. Robert Phillips, a psychiatrist. The cases conducted a full analysis unBaubert some still relied

114. 119 S. Ct. 1167 (1999).

115. United States v. Hall, 974 F. Supp. 1198, 1205 (C.D. Ill. 1997).
116. Id. at 1205.

117. 1d.

118. Id. at 1206. This requirement from the court entices the accused to testify on the merits if he wishes to raise the iissueooffestsion and get his expert to
testify before the jury.

119. 57 F.3d 126 (1st Cir. 1995).

120. A mental condition (often characterized as an extreme form of pathological lying) in which one lies or exaggerate® iachidve popularity or notoriety.
It is often referred to as “Munchaussen’s Disease” after Baron Von Munchaussen who wandered the countryside spinnind\tedrtales PsycHIATRIC Asso-
CIATION, THE DIAGNOSTIC AND STATISTICAL MANUAL FOR MENTAL DisorDERS471-75 (4th ed. 1994) has classified this condition as a “factitious disorder.”
121. Shay57 F.3d at 130.

122. Id. at 133.

123. Id. at 132-33.

124. SeeUnited States v. Raposos, 1998 U.S. Dist. LEXIS 19551 (S.D.N.Y. Dec. 14, 1998) (applying an ekt@ankantanalysis and permitting an expert on false
confessions (a clinical psychologist named Sanford Drob) to testify on everything, including the credibility of the confession)

125. State v. MacDonald, 718 A.2d 195, 197-198 (Me. 1998) (holding that a psychologists’ expert testimony as to whetherfeiddholics suffer from a syn-
drome which may explain why they would falsely confess, the court weigh&htitgertfactors and found such testimony unreliable).

126. State v. Monroe, 718 A.2d 878 (N.H. 1998) (upholding the trial court’s decision to deny funds for an expert witessarofifalse confessions).

127. People v. Green, 250 A.D.2d 143 (N.Y. App. Div. 1998) (ruling that although expert testimony on false confessiodmiagibkeainder thBaubertfactors,
New York still follows theFryetest for “general acceptance,” thus the expert testimony concerning false confessions must be excluded under that test).
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on theFryetest, and many permitted or excluded the expert tes-testimony is “relevant” and reliable under MRE 7#&2Expert

timony upon a simple reading of FRE 702 or FRE %®®jth- testimony concerning child sexual abuse accommodation syn-

out regard to th®aubertfactors. Thus, state courts remain drome only needed to be “helpful” to be admitted under MRE

divided about what reliability test applies to false confession 702 in one cas&! A military court also admitted expert testi-

expert testimony and whether or not it is admissible. Thismony on post-traumatic stress disorder caused by child

exposes one consequence of Brubert-Kumhoanalysis for abusé#?

the reliability of expert testimony. Different judges using a

flexible reliability standard may come to different conclusions  Military appellate courts have addressed false confession

as to the admissibility of controversial expert testimony. expert testimony on at least two occasionsUnited States v.

Admissibility becomes highly judge-dependent as each court isKoslosky“3the Air Force Court of Criminal Appeals held that

left to its own discretion to ascertain reliability. the military judge did not abuse his discretion in excluding

expert testimony in the area of false confessions. Four years

Military courts have treated psychological evidence in dif- later, inUnited States v. Griffiff* the Court of Appeals for the

ferent ways. Eyewitness identification expert testimony hasArmed Forces also addressed the issue of false confession

been subjected to tests under Braubertstandards for admis-  expert testimony.

sibility, '3 but military courts have admitted expert testimony on

rape trauma syndrome simply upon a judge’s finding that the

128. SeeBullard v. State, 650 S.2d 631 (Flor. 1995) (upholding the trial court’s denial of an expert in police interrogation &ndtoganave the defendant’s tes-
timony was coerced); Beltran v. State, 700 S.2d 132 (Flor. 1997) (holdiKasisenstudy was not enough to establish relevance of false confession expert testimony
in a trial for sexual battery).

129. People v. Gilliam, 670 N.E.2d 606 (lll. 1996) (upholding trial court’s decision to grant prosecution’s motion in@wéreipg psychologist from testifying
about the defendant’s confession, the voluntariness of the confession, or the circumstances under which it was takémipnTais a[so be cited for the limited
proposition that the court permitted the expert to testify to some degree.

130. Bixler v. State, 582 N.W.2d 252 (Minn. 1997) (holding the trial court judge did not abuse his discretion in exclediperttiestimony on false confessions).

131. SeeMadrid v. Wyoming, 910 P.2d 1340 (Wyo. 1996) (where the court declined to address the denial of an expert witness iesalsa€ddlb v. Wyoming,
930 P.2d 1238 (Wyo. 1996) (holding the trial court did not abuse its discretion in excluding false confession expert testimony)

132. Cassis v. State, 684 N.E.2d 233 (Ind. App. 1997) (admitting but limiting the testimony of Dr. Ofshe as an expeshwaittiessinterrogation tactics). Inter-
estingly the state did not object to Dr. Ofshe’s expertise or methodology, merely to his opinion testimony concerningsiencthfd he trial court sustained the
objection, which was affirmed on appedd.

133. State v. Buechler, 572 N.W.2d 65 (Neb. 1998) (holding the trial court committed prejudicial error when it excludézsérp®ry on false confessions).

134. State v. Wells, (No. 93 CA 9) 1994 Ohio App. LEXIS 4122 (139peal not allowed b§73 N.E. 2d 138 (Ohio 1996) (admitting the expert testimony on false
confession, the expert was prohibited from commenting on the credibility of the accused or the reliability of the confession).

135. Baldwin v. State, 482 S.E.2d 1, 10-13 (N.C. Ct. App. 19&7igw granted485 S.E.2d 299 (N.C. 199Tgview dismissed92 S.E. 2d 354 (N.C. 1997) (holding
the exclusion of a psychiatrist (Dr. Gary Hoover) who opined the defendant would have been susceptible to giving a falea torésponse to the police inter-
rogation tactics used against him, was error).

136. Lenormand v. State, (No. 09-97-150 CR) 1998 Tex. App. LEXIS 7612 (Dec. 9, 1998) (admitting expert testimony coreelefindémt’s state of mind at
the time of the interrogation and his susceptibility to coercion, but prohibiting any discussion of the defendant’s gadityy. ve

137. State v. Miller, (No. 15279-1-111) 1997 Wash. App. LEXIS 960 19@¥jew denied b§53 P.2d 95 (Wash. 1998) (remanding the case for a new trial with the
finding that the excluded false confession expert testimony would have been “helpful” to the jury).

138. Fp. R. Bvip. 403 (excluding evidence when its prejudicial effect substantially outweighs its probative valud}; B/ip. 403 (same).

139. SeeUnited States v. Brown, 45 M.J. 514, 517 (Army Ct. Crim. App. 19%@)med byUnited States v. Brown, 49 M.J. 448 (1988 United States v. Garcia,
40 M.J. 533 (A.F. Ct. Crim. App. 1994).

140. United States v. Houser, 36 M.J. 392, 398-400 (C.M.A. 1993). This case was decided before the Supreme Cdbauthectdmd the “relevant and reliable”
standard could have been lifted verbatim fidauberteven if all four of the factors were not accounted for to determine reliability.

141. United States v. Hansen, 36 M.J. 599, 604 (A.F. Ct. Crim. App. 1992).
142. United States v. Johnson, 35 M.J. 17 (C.M.A. 1992).
143. (No. ACM 30865) 1995 CCA LEXIS 254 (A.F. Ct. Crim. App. 1995).

144. 50 M.J. 278 (1999).
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In Griffin, the military judge conducted a lengthy pre-trial of error, as well as the existence of any specialized literature
hearing to determine the merits of expert testimony on falseand cases on the subjet®”
confessions#® The defense proffered Dr. Rex Frank as an
expert witness on false confessions. Dr. Frank’s background The Housercourt accounted for all but one of tBaubert
included a review of false confession research materials, a batfactors—whether the method or theory has been or can be
tery of psychological tests on the accused, and a six-hour intertested:>* TheHouserguidelines worked well before tiaub-
view with the accuset® Despite this background, the military ert factors and should perform well in light of tkemho Tire

judge found the evidence unreliable. Co.decision, especially since bdttouserandKumho Tire Co.
analyze the reliability issue in the fact-specific context of a par-

| conclude that Dr. Frank knows a lot about ticular case.
the subject, but that this is not a proper sub-
ject matter for expert testimony in that this In United States v. Griffinthe Court of Appeals for the
information will be more confusing to the Armed Forces used thtouserandDaubertfactors to evaluate
members than helpful to them. The evidence the military judge’s decision to exclude Dr. Frank’s expert tes-
he has does not have the necessary reliability timony!®?2 The court focused solely on the reliability of Dr.
to be of help to the trier of fact. Finally, under Frank’s testimony in the context of the particular case. The
MRE 403, | conclude that any probative court found that his testimony was unreliable because Dr. Frank
value of this evidence is substantially out- could not reliably apply his studies of British prisoners to
weighed by the danger of confusion of the American military personnéf?® Also, he could not opine
members and also by consideration of waste whether the accused’s confession was either coerced ot*false.
of time1# Even if Dr. Frank could give such an opinion, he would run

afoul of the court’s prohibition of “human lie detectdfgand

Like many of their civilian counterparts, military courts may such testimony would likewise be inadmissitife Finally, the
use theDaubertfactors to determine whether expert testimony court found that the military judge properly exercised his “gate-
is reliable. Undetnited States v. Hous&® military judges keeping” responsibilities and did not abuse his discretion in
must probe several fields, including: the qualifications of the excluding Dr. Frank’s testimori¥’
expert witness, the subject matter of the expert testimony, the
basis for the expert testimony, the legal relevancy of the expert Does the court’s holding iGriffin deter false confession
testimony, the reliability of the scientific expert testimony, and expert testimony in military courts-martial? Perhaps, but the
the probative value of the expert testimony for the c8uithe decision did not create a per se exclusion of such evidence,
court articulated a standard of reliability parallel toBizibert which was done with evidence of polygraph examinations in
factors, stating that “when determining the reliability of scien- United States v. Scheffé The court did find that Dr. Frank’s
tific evidence, it is appropriate to determine whether the evi- testimony might be relevant to the accused’s mental state at the
dence embraces a new technique or theory and the potential ratene he gave the confessi&fparticularly if the defense could

145. 1d. at 281.

146. Id. at 281-282.

147. 1d. at 283.

148. 36 M.J. 392 (C.M.A. 1993).

149. I1d. at 398-400.

150. Id. at 399.

151. Daubert v. Merrell Dow Pharmaceuticals, 113 S. Ct. 2786, 2797 (1993).
152. United States v. Griffin, 50 M.J. 278, 283-84 (1999).
153. Id. at 285.

154. |d. at 284.

155. SeeUnited States v. Birdsall, 47 M.J. 404 (1998).
156. Griffin, 50 M.J. at 284.

157. Id. at 285.

158. 118 S. Ct. 1261 (1998).
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draw a correlation between the accused’s mental state and thef false confessions appears to meet the publishing and peer
possibility of giving a false or coerced confessinThe court review threshold.
still found, however, problems with the underlying studies and
research into false confessions and determined they were too
unreliable to constitute a basis for expert testiméhy case Known or Potential Rate of Error
with different facts might be a good candidate to test the admis-
sibility of false confession expert testimony, especially where  As the remarks of Professors Cassell, Leo, and Ofshe indi-
the accused’s mental state is at issue. cate, the “science” of false confessions has yet to produce a fre-
guency or quantity of false confessions. Thus, experts cannot
calculate a known or even a potential rate of error. While psy-
The Reliability of the Psychology of False Confessions chology and social psychology cannot predict human behavior
under Daubertand Kumho to a mathematical certainty, it should be able to determine
whether the data contains flaws or is so incomplete as to cast
The trend in many state courts and all federal appellatedoubt on the reliability of the hypothesis being advanced by the
courts is to treat expert testimony concerning the psychology offalse confession theory proponents.
false confessions as “scientific.” This distinction may be irrel-
evant under th&umho Tire Codecision. Still, two questions The Kassin experiment could easily give an error rate, but
remain. Is the psychology of false confessions reliable enoughthe anecdotal and sometimes subjective evidence collected by
to support the admission of expert testimony on the subject? Ithe other researchers in this field does not avail itself to such
so, should courts admit such evidence and with what restric-analytical methods. Indeed, substantial questions have been
tions? While a complete analysis is not possible without a realraised about some of the sixty alleged “false confessions” in the
case, objectively applying tH@aubertfactors to false confes-  studies of Leo and Ofshe. Cassell examined nine of the twenty-
sion expert testimony can be done by looking at the availablenine persons convicted with an alleged “false confessfdn.”
material. Although experts may debate whether all Baub- He claims that significant, if not substantial evidence, pointed
ert factors apply to this field, an analysis can still be done. to the guilt of those nine accused despite their allegations of a
false confessioff®> The failure to give even a “ballpark figure”
for a rate of error does not help this fledgling theory or its pro-
The Publishing and Peer Review Factor ponents prove the theory reliable unBaubert

Dauberts requirement that a theory must be subjected to
peer review and publishing seems well founded for the false The Testing Factor
confession proponents. Gudjonsson, Kassin, Wrightsman, Leo,
and Ofshe have collectively penned almost a dozen works on The lack of empirical data in the testing field presents
the issue of false confessiof¥s.While the field is not as well  another obstacle to assessing the reliability of the theory of false
developed as other areas, such as rape trauma syndrome or eyanfessions. The Kassin experiment demonstrated that the
witness identification expert testimotfythe proponents have false confession phenomenon existed, and could be replicated
clearly placed the theory and methodology before their peersjn a controlled environment. But Kassin’s is the sole experi-
as evidenced by the criticism of Professor Cassell. The sciencenent in this field and even he questions whether the experiment

159. United States v. Griffin, 50 M.J. 278 (1999).

160. Id. at 22-23. Dr. Saul Kassin believes minority or mental disease/impairment may account for as much as 90% of all falsescaféessiplntervievgupra
note 25.

161. Id. at 22. Itis unclear just what studies or research Dr. Frank based his opinions. Perhaps the court would have rulgd difieesorte of Dr. Saul Kassin's

or Dr. Richard Ofshe’s experience had been the proffered expert. The reference to a study of British prisoners seebis Eramiphelied on the work of Dr. Gisli
Gudjonsson.

162. SeeGupJionssoN supranote 10;The Decision to Confess Falsalypranote 16, at 979fhe Consequences of False Confessiaugranote 16, at 429; Kassin

& Kiechel, supranote 16, at 125; KssiNn & WRIGHTSMAN, supranote 13; Kassirsupranote 24, at 221; Kassin & Kiechalypranote 17, at 227The Social Psy-
chology of Police Interrogatigrsupranote 16, at 189; Richard A. Leo & Richard J. Of$Wissing the Forest for the Trees: A Response to Paul Cassell’s “Balanced
Approach” to the False Confession Problefd Den. U. L. Rev. 1135 (1997); Leo & Ofsheupranote 56, at 557.

163. Kassin Intervievsupranote 25.

164. Casselkupranote 58, at 523.

165. Id. at 524-26. Cassell does not focus on all 60 cased cited by Leo and Ofshe because only 29 resulted in wrongful coneictibes3ITbases demonstrate
the system works at ferreting out false confessions by dismissal or acquittal.
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and the anecdotal evidence alone are enough to cleathe One cannot ignore tHayetest either. In California, the trial
ert threshold for reliability® court admitted Professor Eliot Aronson’s historic first-time tes-
Cassell, Leo, and Ofshe disagree about whether a randonimony as an expert on the psychology of false confessions
study of criminal cases could adequately study the false confesunder the “general acceptance” constraints ofFtye test!®®
sion phenomenon. Any random study, imperfect though it mayThis occurred before the research of Gudjonsson, Kassin,
be, is better than no study at all. The lack of empirical researchNrightsman, Leo, and Ofshe existed to demonstrate “general
in this area leaves courts with little guidance. If false confes-acceptance.” New York never abandonedRhe test!™®
sions do “occur regularly” as Leo and Ofshe propound, then
even the most elementary random study, conducted properly,
should reveal the nature and frequency of false confessions. Other Tests for Reliability
“Another reason for ensuring that psychiatric testimony is sub-
jected to adversarial testing is to prod the research community The last question about the psychology of false confessions
to perform better®™” The lack of such testing handicaps the concerns how else a court can effectively probe the reliability
reliability of the false confession theory. of the expert’s theory. No clear method exists yet. One com-
mentator suggests that experts be required to use the “same
intellectual rigor*™ to establish the reliability of their non-sci-
General Acceptance entific evidence as they would to prove their point to their
peerst’? Other possibilities include extendifpubertto the
Ironically, much of the theory of false confessions passes the'soft” sciences of human behavior in a more relaxed manner, as
“general acceptance” part Dhubertand possibly thEryetest the court did irUnited States v. Hatf® Although one must ask
too. No scholar on the subject debates whether false confesahy the distinction is drawn between scientific and non-scien-
sions exist. The classification systems of Kassin and Wrights-tific evidence if they would be evaluated by the same standard
man, while modified by others, remains largely intact after underKumho Tire Co.
thirteen years of scrutiny. By “reverse engineering” dozens of
cases of alleged false confessions, theorists have a good idea A potential amendment to FRE 702 looms as a possitlity,
about the cause of false confessions, but not the freqiféncy. but the proposed amendment would not define reliability or
Nevertheless, the frequency of false confessions remains a hatstablish the factors, which would govern reliability. Another
topic—and for good reason. It correlates to the fundamentalsolution might be an “epistemological” view of determining
issue of whether false confessions occur so regularly they camow the expert knows what he knows and the reliability of his
be readily identified and understood (even prevented) orgathering of observatiort$® The Ninth Circuit Court of
whether they are a rare anomaly of the criminal justice systemAppeals identified just such a standard, applicable to all
and human nature, incapable of being explained by expertsexperts, irDaubert v. Merrell Dow Pharmaceuticals, IHE.
Furthermore, many of the tactics which the theorists claim cre-
ate false confessions are largely successful at obtaining true None of these standards, however, has achieved preemi-
confessions as well. nence. This flexibility may be warranted for the district courts

166. Kassinsupranote 24, at 231
The topic of confession evidence has been largely overlooked by the scientific community. As a result of this negleentteenpirical
foundation may be too meager to support recommendations for reform or qualify as a subject of “scientific knowledge” sctierdintgria
recently articulated by the U.S. Supreme CobDdubert v. Merrell Dow Pharmaceuticals Ij.c.To provide better guidance in these regards,
further research is sorely needed.

Id. Professor Kassin believes, however, that the “other specialized knowledge” threshold can be met by the experts in thiefledd been certified as an expert
on the false confession phenomenon in various criminal trials using the “other specialized knowledge” moniker. Kassin $omamote 25.

167. Sloboginsupranote 65, at 51-52.
168. Welsh S. Whitdsalse Confessions and the Constitution: Safeguards Against Untrustworthy Confe3®iblnsv. C.R.—C.L. L. Rv. 105, 131 (1997).
169. People v. Page, 2 Cal. Rptr. 2d 898 (19@hgaring denied 992 Cal. App. LEXIS 76 (1992)view denied1992 Cal. LEXIS 1516 (1992).

170. People v. Green, 250 A.D.2d 143 (N.Y. App. Div. 1998) (ruling that although expert testimony on false confessiodmiagibleainder thBaubertfactors,
New York still follows theFryetest for “general acceptance,” thus the expert testimony concerning false confessions must be excluded under that test).

171. SeeBrown v. Lorillard Inc., 84 F.3d 230, 234 (7th Cir. 1996).

172. J. Brook LathranThe “Same Intellectual Rigor” Test Provides an Effective Method for Determining The Reliability of All Expert Testimony,R#gacd
To Whether The Testimony Comprises “Scientific Knowledge” or “Technical or Other Specialized Kngwagige Mem. L. Rev. 1053, 1068-1070 (1998).

173. 974 F. Supp. 1198 (C.D. Ill. 1997).
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and would maintain th®aubert-Kumhatradition of simply prohibited him from discussing the post-admission narrative
admitting all expert testimony that is relevant and reliable understatement®® An Ohio appellate court upheld identical limita-
FRE 702. Courts have long determined relevancy withouttions placed on the expert witnessState v. Well$®! These
much guidance or interference from the appellate courts.courts address the concern that others have cited in excluding
Determining the reliability of expert testimony should prove no expert witness testimony on false confessions: that the expert
more difficult. While this is an imperfect method, it would be would, in effect, become a “human lie detector.” Civilfaand
unrealistic to assume the appellate courts can adequatelynilitary!® courts draw a clear line against such opinion testi-
address the reliability factors for every instance of expert testi-mony from expert$*
mony in the myriad of cases encountered nationwide. The cat-
egories are simply too broad and the number of cases too An expert witness who gives an opinion as to the veracity of
diverse. But the analysis does not stop there. Applying a bal-another witness engages in speculation. Such testimony cannot
ancing test under FRE 483may find that the relevance of be helpful to the factfinder and should be excluded. While the
false confession expert testimony is substantially outweighedtestimony of experts about the effect of police interrogation tac-
by danger of unfair prejudice, and hence excluded it, as thetics and the psychology behind them may prove helpful to a
court did inUnited States v. Griffid’® In the end, the trial  jury, a blank opinion on the veracity of the accused does not.
courts must decide for themselves what is relevant and reliabld_ikewise, anecdotal evidence of other instances of false confes-
under FRE 702. sions is not relevant and should be excluded. Finally, the use of
the post-admission narrative statement by the expert in court is
disturbing. Examining the post-admission narrative statement
The Form of Expert Testimony for veracity or corroboration is a function for the jury. This is
not unusual. Indeed, military courts prohibit experts with poly-
Some courts have admitted expert testimony on false confesgraph machines from coming into the courtroom and usurping
sions, but almost always with limitations. Even in the historic the panel’¥® role to weigh the evidence and testimony before
first testimony by Professor Aronson over a decade ago, thet.1%®
court prohibited him from commenting on the interrogation of
the accused or opining about the reliability of the defendant's Another problem is the split between state and federal courts
confessiort’® Dr. Ofshe faced even greater restrictions when on the admissibility of false confession expert testimony itself.
he was finally allowed to testify in thdall case. The judge For instance, a federal court located in New York with criminal

174. The proposed text of the amendment reads: “If scientific or other specialized knowledge will assist the trierufdarttémd the evidence or to determine
a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify tthefeton of an opinion or otherwise,
provided that (1) the testimony is sufficiently based upon reliable facts or data, (2) the testimony is the product gfirdipbds and methods, and (3) the witness
has applied the principles and methods reliably to the facts of the (&sposed amendment underlined\& i TTEE ON RULES OF PRACTICE AND PROCEDUREOF

THE JubiciAL CONFERENCEOF THE UNITED STATES, PRELIMNARY DRAFT OF PROPOSEDAMENDMENTS TO THE FEDERAL RULES OF CiviL PROCEDUREAND EVIDENCE
(August 1998) (on file with the Criminal Law Department, The Judge Advocate General's School, U.S. Army, Charlottesvwiiig). Virgi

175. Seelmwinkelried,supranote 113, at 2271.

176. 43 F.3d 1311, 1317 (9th Cir. 1995). This case is commonly referredDawtett 117
177. Ep. R. Bvip. 403.

178. 50 M.J. 278, 283 (1999).

179. People v. Page, 2 Cal. Rptr. 898 (Cal. App. 1st Dist. 189Baring denied1992 Cal. App. LEXIS 76 (Cal App. 1st Dist. 1998)iew denied1992 Cal.
LEXIS 1516 (Cal. 1992).

180. United States v. Hall, 974 F. Supp. 1198, 1205 (C. D. Ill. 1997).
181. (No. 93 CA) 1994 Ohio App. LEXIS 4122 199dppeal not allowed b§73 N.E. 2d 138 (Ohio 1996).
182. SeeUnited v. Beasley, 72 F.3d 1518, 1528 (11th Cir. 1996).

183. SeeUnited States v. Birdsall, 47 M.J. 404, 406 (1998ge alsdJnited States v. Petersen, 24 M.J. 283, 284-285 (1985); United States v. Partyka, 30 M.J. 242,
247 (1990).

184. SeeUnited States v. Scheffer, 118 S. Ct. 1261, 1267 (1998) (upholding the exclusion of a polygraph expert under MRE 707 regsighfenkds such evi-
dence in military courts-martial citing “the jury’s role in credibility determinations”).

185. Military courts-martial refer to the jury as a “panel.”

186. Testimony concerning the taking of, refusal to take, or results of a polygraph test are inadmissible in militanad@insisuant to MRE 707. Therenis
federal counterpart to MRE 707.
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jurisdiction over a defendant will probably permit the use of every case of wrongful conviction from a false confession is a
expert testimony to buttress a claim of false confes§ionhe travesty of justice, these cases cannot be viewed in the abstract.
same defendant would be unable to present such evidence in tHdany of the tactics used by police that create false confessions
New York state cour® This is one of the drawbacks of the typically result in true confessions as well. The search for cor-
Daubert-Joiner-Kumbo Tire Calecisions. roborating evidence that fits with the post-admission narrative
statement may be one “acid test” for the reliability of a confes-
While theFryetest may have been less permissive in admit- sion, but it appears to be fact-finding, not scientific analysis. A
ting evidence, it at least had the benefit of being consistent bylack of corroborating evidence may also be a sign of a weak
requiring “general acceptance” as a prerequisite to the admiscase or a lack of evidence, but it does not necessarily mean the
sion of scientific evidence. Some jurisdictions continue to fol- confession was false. To encourage further study in this area,
low theFryetest and others may find one or all of Daubert courts should exercise their discretion as the “gatekeepers” of
factors inapplicable. The days of consistency, however, areexpert testimony and find the psychology of false confessions
gone. Théaubertanalysis has already led to a split of opinion unreliable at this time.
on the admissibility of expert testimony in state courts. That

trend will likely continue after thKumho Tire Codecision. Still, the admissibility of expert testimony based on the psy-

chology of false confessions cannot be ruled out. Two federal
appellate courts have found this testimony admissible and the
state courts are split on the issue of the reliability of this theory.
In light of theKumhoTire Co.case, no trial court judge should

The unusual nature of the social sciences like pSyChologyfear the appellate courts on the reliability issue. Almost every

and social psychology may require a somewhat lower standar(gial judge who found this evidence reliable or unreliable r_las_
of scrutiny than the “hard” sciences like physics or chemistry, een “f’s';‘e'd on app_eal. Few hav_e been found to at_Juse thelr_d|s-
but Daubertremains a valid guideline for most scientific evi- cretion® However, if courts-martial choose to admit such evi-

dence, both hard and soft. For too long the behavioral sciencegence' they shoulql take_ measures to resrict the nature and
and the criminal justice system have neglected the phenomenoﬁCOpe of the expert’s testimony, I_<eep|ng n ml_nd that the par_lel
of false confessions. Professors Gudjonsson, Kassin, Wrightsmembe_rs’ not _the expert, determine the veracity of a confession
man, Leo, and Ofshe, have opened a door on a new and ligy@NCe 1S admitted.
understood aspect of the interrogation process. This is not The highest court in the armed forces recently decided the
“voodoo science” but it is not yet ready for “prime time” either. complex question of expert testimony on the issue of false con-
fessions in the case bhited States v. Griffif?® The Court of

The false confession theory needs further study and refine-Appeals for the Armed Forces ruled the military judge did not
ment. Consequently, the admission of expert testimony basedbuse his discretion by excluding expert testimony on the psy-
on this new theory is premature and therefore unreliable. Cur-chology of false confessioi¥. This decision follows the rea-
rently, the empirical base that supports the theory has too mangoning of the Supreme Courtt&umho Tire Co.decision.
unanswered questions, no known error rate, and just one laboHowever this does not mean trial courts should abandon their
ratory experiment to back it up. This foundation cannot supportrole as the “gatekeepers” of expert testimony in this area and
reliable conclusions just yet. Cassell's proposal to conduct ablindly exclude or admit such evidence. To the contrary, the
random survey of confessions could help to alleviate this prob-Kumho Tire Codecision tasks the trial courts to be more vigi-
lem. Nevertheless, the proponents of the theory seem to spenldnt about the evidence they admit. Military and civilian courts
more time defending themselves from Cassell’s critiques thanalike should weigh the reliability of the false confession theory
finding ways to conduct additional studies that are both empir-for themselves and exercise their own discretion whether to
ically accurate and ethically acceptable. admit such expert testimony irrespective of the decisions of

other courts.

Gudjonsson, Leo, and Ofshe present haunting tales that

clearly establish thexistenceof false confessions. While

Conclusion

187. SeeUnited States v. Raposos, (98 Cr 185 (DAB)) 1998 U.S. Dist. LEXIS 19551 (S.D.N.Y. 1998) (applying an ekienbmeanalysis and permitting an
expert on false confessions a clinical psychologist named Sanford Drob, to testify on everything, including the crethibikiyndéssion).

188. People v. Gilliam, 670 N.E. 2d 606 (lll. 1996); People v. Green, 250 A.D.2d 143 (N.Y. App. Div. 1998) (ruling that &xipeugtestimony on false confession
may be admissible under tBaubertfactors, New York still follows th&rye test for “general acceptance,” thus the testimony under that test must be excluded).

189. The case dinited States v. HalB3 F.3d 1337 (7th Cir. 1996), and other cases were overturned not because the judge declined to admit the expert testimon
on false confessions, but because they did not conduct an evidentiary hearing or find the factors of reliability as ré@RE&DDyY

190. 50 M.J. 278 (1999).

191. Id. at 285.
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TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School

Reserve Component Note

Professional Liability Protection for Attorneys Ordered to
Active Duty

Section 592 of the Soldiers’ and Sailors’ Civil Relief Act
(SSCRA} provides professional liability protection for certain
persons ordered to active duty (other than for training). Specif-
ically, it allows for suspension and subsequent reinstatement of
existing professional liability insurance coverage for desig-
nated professionals serving on active duty.

The Secretary of Defense recently designated legal services
provided by civilian lawyers as professional services under
Section 592 for purposes of the Kosovo operation. Therefore,

A professional liability insurance carrier

shall not be liable with respect to any claim
that is based on professional conduct (includ-
ing any failure to take any action in a profes-
sional capacity) of a person that occurs
during a period of suspension of that person’s
professional liability insurance under this

subsection.For the purposes of the preced-

ing sentence, a claim based upon the failure
of a professional to make adequate provision
for patients to be cared for during the period

of the professional’s active duty service shall
be considered to be based on an action or
failure to take action before the beginning of
the period of suspension of professional lia-

bility insurance under this subsecti@xcept

in a case in which professional services were
provided after the date of the beginning of
such period.

reserve component (RC) judge advocates (JAs) called to active
duty under 10 U.S.C. § 12301(d) or § 12304 in support of the
Kosovo operation, who provide professional legal services in
their civilian occupation, shall be afforded professional liability
insurance protection on the same basis as health care providers
under 50 U.S.C. app 532 Consequently, RC JAs called to ~ Any RC JA taking advantage of the premium waiver should
active duty in support of the Kosovo operatimay request notify clients, arrange for other counsel, and/or take other pru-

their professional liability insurance carrier suspend the premi-dent actions to ensure that clients’ matters are properly handled
ums owed on the policy. during the RC JA's unavailability. Reserve component JAs

must recognize that they remain potentially liable even with

Reserve component JAs will recognize that this protection these efforts, particularly when the “failure to act” as applied to
does not create immunity. Indeed, attorneys inclined to takel€gal professionals is undefined in the SSCRA. Accordingly,
advantage of the premium waiver provision should proceedRC JAs may do better for themselves financially by negotiating
very cautiously and review their insurance policy. Many poli- reduced malpractice protection coverage or limiting coverage
cies contain provisions that suggest that if the coverage werdo the failure to act protection.
suspended during a period of active duty, the claim would not
be covered although it might have occurred during a period ~Sole practitioners may find the outline on JAGCNet, Legal
when the coverage was in effect. The result—the RC JA wouldAssistance database useful if deployinghe SSCRA, Section
be without liability protection if he did not keep the policy in 592, is also on JAGCNeét.
force during the entire period of active duty. Moreover, the
exact meaning offailure to take any action in a professional
capacity ® is unclear.

Army Regulation 2771requires RC JAs ordered to active
duty for more than thirty days to obtain prior written approval
from The Judge Advocate General before engaging in the pri-

In the health professional context, Section 592 provides inVvate practice of law. The Office of Secretary of Defense doc-
part: uments announcing the Secretary’s determination are also on

1. 50U.S.C.A. §8 501-593 (West 1999).

2. Under Section 592, a professional liability insurance carrier shall not be liable with respect to any claim that is fra$essmnal conduct (including any
failure to take any action in a professional capacity) of a person that occurs during a period of suspension of thatgfessdorgpliability insurance.

3. 50 U.S.C.A. § 592(b)(3).
4. 1d. 8 592(b)(3) (emphasis added).

5. See JAGCNedtast modified July 19, 1999)http://www.jagcnet.army.mil/JAGCNET/LALAW1.ns#/(key word: Law Practice).

6. Id. (keyword: SSCRA).

7. U.S.PToFARMY, REG. 27-1, IDGE ADVOCATE LEGAL SERVICES, para. 4-3c (3 Feb. 1995) [hereinafter AR 27-1].
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JAGCNet? Colonel Hancock, Lieutenant Colonel Conrad, and
Major Jones.

Professional Responsibility Note-Legal Assistance
E-mail and Confidential Information

For the reasons discussed below, judge advocates who form
individual attorney client relationships (that is, legal assistance
and trial defense attorneys) as a matter of practice may want to
obtain their client’s consent to the use of e-mail as a communi-
cation medium at the beginning of the attorney client relation-
ship.

E-mail is quickly becoming a standard method of communi-
cation. More and more lawyers use e-mail as a means of com-
municating with other lawyers and clients. While judge
advocates should use technological advances, they should con-
sider the obligation to maintain client confidentiality when
making the decision whether to use e-mail to convey client
information. Initially, some jurisdictions severely restricted an
attorney’s use of e-mail to convey client confidential informa-
tion1° Lately, the restrictions have lessefedNonetheless,
attorneys must weigh the use of e-mail, or any means of com-
munication, against the interest in maintaining client confiden-
tiality.

To determine one’s duty regarding client confidentiality and
the use of e-mail, one should use the following analyses. First,
is the information to be conveyed “confidential” within the

except for disclosures that are impliedly
authorized in order to carry out the represen-
tation, and except as stated in paragraphs (b),
(c), and (d).

(b) A lawyer shall reveal such information to
the extent the lawyer reasonably believes
necessary to prevent the client from commit-
ting a criminal act that the lawyer believes is
likely to result in imminent death or substan-
tial bodily harm or significant impairment of
national security or the readiness or capabil-
ity of a military unit, vessel, aircraft, or
weapon system.

(c) Alawyer may reveal such information to
the extent the lawyer reasonably believes
necessary to establish a claim or defense on
behalf of the lawyer in a controversy between
the lawyer and the client, to establish a
defense to a criminal charge or civil claim
against the lawyer based upon conduct in
which the client was involved, or to respond
to allegations in any proceeding concerning
the lawyer’s representation of the client.

(d) An Army lawyer may reveal such infor-
mation when required or authorized to do so
by law.

The first step is determining what information is confiden-

meaning of Rule 1.82 Second, if the information is confiden- tial. Interestingly, Rule 1.6 does not use the term “confiden-
tial, what is the attorney’s duty to maintain the confidentiality tial.” The rule uses the phrase “shall not reveal.” Thus,
of the information; that is, to what lengths must the attorney goconfidential client information is information that the lawyer

to ensure the information is not improperly disclosed? Third, must not reveal or disclose, except as permitted by the rule. The
given that duty, may the attorney convey the information using rule does not specifically define information as “confidential”

e-mail?

or “non-confidential.” Rather, the rule begins with the premise

that no “information relating to the representation of a client

Army Rule of Professional Responsibility 1.6 states:

shall be revealed.” Thus, all information relating to the repre-

sentation is confidential informatich.

(a) A lawyer shall not reveal information
relating to the representation of a client
unless the client consents after consultation,

All client information is confidential information, however,
it need not all remain confidential. The rule carves out one cat-

egory of client information that must be revealed and four cat-

8. Requests should be submitted to Office of The Judge Advocate General, Chief, Personnel, Plans, and Training Officd, K&d7teet, Suite 10100, Ross-

lyn, Va. 22209-2194.

9. SeeJAGCNetsupranote 5 (keyword: Kosovo).

10. SeeTenn. Bd. of Prof. Resp. Advisory Op. 98-A-650 (1998) [hereinafter Tenn. Op. 98-A-650] (requiring encryption or client;doaseB@r Ass'n Op. 96-
01 (1996) [hereinafter lowa Op. 96-01](requiring encryption); Pa. Bar Ass’n Comm. on Legal Ethics Op. 97-130 (1997) (cbepirtogsent); Ariz. St. Bar Advi-

sory Op. 97-04 (1997); N.C. St. Bar Op. 215 (1995) (cautioning against using e-mail).

11. SeeABA Comm. on Ethics and Prof. Resp. Op. 99-413 (1999); Alaska Bar Ass’n Op. 98-2 (1998); D.C. Bar Op. 281 (1998) (indoudusthoces may
require heightened security or use of other form of communication); lowa Bar Ass’n Op. 97-01 (1997) (encryption not ré@lisatidmnsent is); Ky. Bar Ass'n
Ethics Comm. Advisory Op. E-403 (1998); N.D. St. Bar Ass’n Ethics Comm. Op. 97-09 (1997); S.D. St. Bar Ethics Op. 97-0BIr@Hq; of Prof. Resp. Advi-

sory Op. 98-A-650(a) (1998).

12. DeP1oF ARMY, REG. 27-26, LEGAL SeRvICES. RULES oF ProFEssIONALCoNDUCT FOR LAWYERS, Rule 1.6 (1 May 1992) [hereinafter AR 27-26].
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egories that may be reveal¥d First, a lawyer must reveal More recent opinions reflect a better understanding of the
information to prevent the client from committing certain crim- mechanics of e-mail and the realization that those with access
inal acts'® Second, a lawyer may reveal information that the to others’ e-mail are under the same legal constraints as those
client specifically permits the lawyer to disclose. Third, a law- with access to others’ telephone conversations, facsimile trans-
yer may disclose information he believes that he should reveamissions, and maf. Some states permit virtually uninhibited
to advance the representation of the client, unless specificallyuse of e-mail to convey confidential information finding that
prohibited by the client. Fourth, a lawyer may reveal client persons do have a reasonable expectation of privacy in émail.
information to defend himself in transactions arising out of the Others states require consent from a client or require that the
representation. Fifth, a lawyer may reveal information as lawyer balance the sensitivity of the information with the risk
required or authorized by law. If the information fits into one of disclosure inherent in the form of communication.
of these categories, the method of communicating the informa-
tion does not matter. Missing from all of the opinions on the topic thus far is the
unique setting of government e-mail systems. Early opinions
The next issue is what must a lawyer do to prevent unauthowere that systems operators and others had unlimited access to
rized disclosure. Reasonableness, as in so many things, is the-mail, and these operators could and would intercept e-mail at
watchword. A lawyer has a duty to take reasonable steps tawill. Research, consideration, and changes in statutes, have
protect client informatiof® Closely linked to this concept is  brought most commentators to the point of view that systems
the evidentiary concept of a reasonable expectation of privacyoperators and others do not have unfettered access to a person’s
A lawyer may use a means of communication in which he hase-mail. Systems operators have access to e-mail for particular
a reasonable expectation of privaty. reasons under statute, but their access to e-mail is no more than
that which telephone operators or couriers have to those forms
A lawyer’s reasonable expectation of privacy is inextricably of communication. Unfortunately, government e-mail systems
linked to our common experiences of privacy in older forms of administrators do not operate under the same rules and e-mail
communication and our understanding of how each widrks. users probably do not have the same level of expectation of pri-
Some of the earlier opinions that limited the use of e-mail werevacy.
based on an incomplete understanding of e-mail and the percep-
tion that (1) e-mail is easier to intercept than other means of By using government e-mail, users consent to its monitor-
communication and (2) those who are in a position to intercepting.?® Having consented to its monitoring, a user likely has a
e-mail are more likely to do so than those who are in a positionreduced expectation of privacy. Granted, the sheer volume of
to intercept other forms of communicatitin. e-mail makes it unlikely that a systems operator will pick-out

13. Id. (“The confidentiality rule applies not merely to matters communicated in confidence by the client but also to all infoetaditignte the representation,
whatever its source.”)See als”ABA Comm. on Ethics and Prof. Resp. Op. 99-413, at n.1 (“[C]onfidential client information’ denotes ‘information relétiag to
representation of a client’ . . ..")

14. The ABA Commission on Evaluation of the Rules of Professional Conduct (Ethics 2000) has proposed substantial chalej&ute 16 that would expand

the situations in which a lawyer may reveal otherwise confidential information. Model Rule of Prof. Conduct 1.6 (ABA Bthiesopdsed Draft Changes, Mar.

23, 1999)available at<http://www.abanet.org/cpr/e2k/draftrules.html) The rule, if amended, would permit lawyers to reveal information “to prevent reasonably
certain death or substantial bodily harm” without regard to criminal activity. The committee suggested allowing lawyeatitdgewmation to prevent “a crime or
fraud that is likely to result in substantial injury to the financial interests or property of another and in furtherancle tfendiient has used or is using the lawyer’s
services” or to rectify such injury. Lastly, the committee recommended adding an exception to state the current primtice af lawyer to discuss confidential
information to obtain guidance on ethical issues.

15. The mandatory nature of this exception is often in conflict with State rules. For example, ABA Model Rule of Prof.108¢j(5 states that a lawyer “may”
reveal information to prevent certain crimes.

16. SeeABA Comm. on Ethics and Prof. Resp. Op. 99-413, at n.4.

17. 1d. n.6.

18. See id(providing a concise discussion of these issues).

19. Seelowa Bar Ass’'n Op. 97-01 (1997); Tenn. Bd. of Prof. Resp. Advisory Op. 98-A-650(a) (1998).
20. SeeABA Comm. on Ethics and Prof. Resp. Op. 99-413.

21. SeeUnited States v. Maxwell, 42 M.J. 568, 576 (A.F. Ct. Apgifyd in part and rev’d in part45 M.J. 406 (1996) (one has a reasonable expectation of privacy
in e-mail through an on-line service provider) (cited in ABA Comm. on Ethics and Prof. Resp. Op. 99-413, at n.18).

22. ABA Comm. on Ethics and Prof. Resp. Op. 99-413, at n.40.

23. Joint Ethics Regulation 2-301a(3), (4).
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the one piece of e-mail that you wish to remain confidential, yet

the risk exists.

to follow the caution in a New York ethics opinion:

[L]Jawyers must always act reasonably in

choosing to use e-mail for confidential com-

munications, as with any other means of
communication. Thus, in circumstances in

which a lawyer is on notice for a specific rea-

son that a particular e-mail transmission is at
heightened risk of interception, or where the
confidential information at issue is of such an

extraordinary sensitive nature that it is rea-
sonable to use only a means of communica-
tion that is completely under the lawyers

control, the lawyer must select a more secure
means of communication than unencrypted
Internet e-mail. . . . It is also sensible for law-

yers to discuss with clients the risks inherent
in the use of Internet e-mail and lawyers

should abide by the clients wishes as to its
use.?

Major Nell, USAR.

Contract and Fiscal Law Note

The Supreme Court “Outfoxes” the Ninth Circuit

Although judge advocates are not regulated on use of e-mail
with client information, the best advice for judge advocates is

The United States Supreme Court rarely grants certiorari in
a government contract case. YetDiapartment of the Army v.
Blue Fox, Ing?® the Court granted certiorari in a government
contract case to determine whether the Administrative Proce-
dures Act (APA¥ waives the government’s sovereign immu-
nity from suits to enforce equitable liefis.In a unanimous
decision, the Court reversed a Ninth Circuit decision that
improperly held that the APA compelled it to allow an unpaid
subcontractor to sue the United States Army to enforce an equi-
table lien?® In so doing, the Court reinforced the “long settled
rule” that a waiver of sovereign immunity must be “unequivo-
cally expressed” and strictly construiéd.

Background

The facts of the case are very straightforwfardhe Army
awarded a contract to the United States Small Business Admin-
istration (SBA) in September 1993, to install and to test a tele-
phone switching system at the Army Depot in Umatilla,
Oregon. The SBA then subcontracted with Verdan Technology,
Inc. (Verdan), pursuant to Section 8(a) of the Small Business
Act.3!

Among other things, the contract required Verdan to con-
struct a facility to house the telephone switching system. How-
ever, Verdan chose not to perform this work itself. Instead,
Verdan chose to subcontract this work to Blue Fox, Inc., at a
cost of $186,347.88.

Blue Fox did not know until after it had completed the sub-
contract that Verdan’s contract did not require it to furnish a
payment bond. The Miller Act normally requires a contractor
to provide such a bond for construction contrdttsyt the

24. N.Y. S. Bar AssN Comm. oN ProF. EtHics Op. 709 (1998).

25. 118 S. Ct. 2365 (1998).

26. 5U.S.C.A. 88 551-559, 701-706, 1305, 3105, 3344, 4301, 5335, 5372, 7521 (West 1999).

27. An equitable lien is “[a] right, not existing at law, to have specific property applied in whole or in part to payaryeentictilar debt or class of debts.” A court
of equity can declare such a lien “out of general considerations of right and justice as applied to relations of thelgantiemstances of their dealings.LABk’s
Law DicTionaArRY 539 (6th ed. 1990).

28. Department of the Army v. Blue Fox, Inc., 119 S. Ct. 687 (1999).

29. Id. at 688.

30. See generallBlue Fox, Inc. v. United States Small Bus. Admin., 121 F.3d 1357 (9th Cir. 1997) (reversing Blue Fox, Inc. v. United &thBassSAdmin.,
1996 U.S. Dist. LEXIS 8264 (D. Or. May 24, 1996)).

31. 15 U.S.C.A. § 637(a) (West 1998). This provision and its implementing regulations establish a business developmefirpogiadisadvantaged firms.
The underlying purpose of the “8(a)” program is to assist small businesses owned and controlled by socially and ecoreadicaiiaded individuals. 13 C.F.R.
§124.1(a) (1998).

32. Blue Fox 121 F.3d at 1359-60.
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Army had decided to treat Verdan’s contract as a service conArmy or the SBA had retained or any funds available or appro-
tract. Consequently, the Army had amended the original solic-priated to complete the telephone switching system at the Uma-
itation and deleted the bond requireméhts. tilla Army Depot3®

Verdan subsequently failed to pay Blue Fox $46,586.14 of
the $186,374.80 subcontract price. In response, Blue Fox twice Lower Court Decisions
notified the Army and the SBA, in writing, that it had not been
paid—once on 26 May 1994, and once on 15 June 1994. The The United States District Court for the District of Ore-
Army nevertheless disbursed an additional $86,132.33 to Ver-gon—The patrties filed motions for summary judgment, and the
dan between 5 July 1994, and 11 October 1994. Then, on 3 Jartistrict court granted the government’s moti&hdVith respect
uary 1995, the Army terminated Verdan’s contract for default to Blue Fox’s claim against the Army, the district court con-
because of Verdan's failure to complete the contract on time andtluded that it lacked jurisdiction because neither 28 U.S.C. §
Verdan'’s failure to submit required data iteths. 13317 nor the APA! constituted a waiver of sovereign immu-
nity given the facts of the ca$eAccording to the district court,
Less than two weeks later, Blue Fox obtained a default judg-the issue was whether the Miller Act gave Blue Fox a right to
ment against Verdan and its officers in the Tribal Court of the recoup the money that Verdan owed to Blue Fox from the
Yakima Indian Nation. Unfortunately, Verdan and its officers Army. The district court concluded that it did ridfThe district
were essentially “judgment prodfsince Verdan was insolvent  court held that the Miller Act neither placed a duty on the gov-
and the judgment exceeded its officers’ net worth. As a result,ernment to ensure that Verdan furnished the required payment
Blue Fox was not able to collect on the judgniént. and performance bonds, nor established privity of contract
between the Army and Blue Fé&k.Therefore, the APA waiver
Next, Blue Fox sued the Army and the SBA in the United of sovereign immunity did not apply to Blue Fox’s suit against
States District Court for the District of Oregon. Blue Fox the Army#
sought to obtain an equitable lien against any funds that the

33. 40 U.S.C.A. 88 270a-270f (West 1998). The Miller Act currently requires a contractor to provide performance and pagsént ¢onstruction contracts
over $100,000. 40 U.S.C.A. 88§ 270a, 270d-1. However, the threshold before 1994 was $2&cB@deral Acquisition Streamlining Act, Pub. L. No. 103-355, §
4104, 108 Stat. 3243, 3341-42 (1994) (striking the phrase “exceeding $25,000 in amount” from 40 U.S.C. § 270a and addh@£Y0Q4SL).

34. Blue Fox 121 F.3d at 1359.

35. Id. at 1360. Even though the Army terminated Verdan for reasons unrelated to Verdan'’s failure to pay Blue Fox, the cdfiteictipgaifically noted in the
termination notice that one of the Army’s “most severe items of concern” was Verdan'’s failure to pay Blie Fox.

36. The term “judgment proof” is “descriptive of all persons against whom judgments for money recoveries have no eftfatipl®rgersons who are insolvent,
who do not have sufficient property within the jurisdiction of the court to satisfy the judgment, or who are protectetbbydtatiu exempt wages or property from
execution.” Back's Law Dictionary 845 (6th ed. 1990).

37. Blue Fox 121 F.3d at 1360.

38. Blue Fox, Inc. v. United States Small Bus. Admin., 1996 U.S. Dist. LEXIS 8264, at *2 (D. Or. May 24, 1996). After thierfimgted Verdan’s contract for
default, the Army arranged to complete Verdan's contract by modifying an existing services contract with Dynamic Concdjis,Amy partially funded this

modification with the undisbursed balance of Verdan’s contract (i.e., $84,910d52).

39. Id. at *5. In addition to granting the Army’s motion for summary judgment, the district court granted the SBA's motion forysjumigmaent because the SBA
did not have any identifiable property in its possession and control to which an equitable lien coulddttach.

40. This code section provides that “[t]he district courts shall have original jurisdiction of all civil actions arisinthar@tamnstitution, laws, or treaties of the United
States.” 28 U.S.C.A. § 1331 (West 1998).

41. Section 702 of the APA provides that:
A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within thef eneslairemt
statute, is entitled to judicial review thereof. An action in a court of the United Seakisg relief other than money damaged stating a
claim that an agency or an officer or employee therefore acted or failed to act in an official capacity or under colautht@gglshall not
be dismissed nor relief therein be denied on the ground that it is against the United States or that the United Stdisgsansabla party.

5 U.S.C.A. § 702 (West 1998) (emphasis added).

42. Blue Fox 1996 U.S. Dist. LEXIS 8264, at *3-*5.

43. Id. at *4.

44. 1d.
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The United States Court of Appeals for the Ninth Citeuit  subcontractor could have an equitable right against the govern-
A divided Ninth Circuit reversed based on a three-tiered analy-ment where: (1) the prime contractor did not pay the subcon-
sis® First, the court concluded that the APA waiver of sover- tractor; (2) the government knew that the prime contractor had
eign immunity applied to both statutory and non-statutory not paid the subcontractor; and (3) the government failed to
requests for specific reliéf. Therefore, the Ninth Circuit held either pay the subcontractor directly, or withhold payments
that the district court erred in assuming that the APA waiver of from the prime contractéf. As a result, the Ninth Circuit held
sovereign immunity did not apply to Blue Fox’s suit against the that “[s]ince the APA waives immunity for equitable actions,
Army simply because the Miller Act did not give Blue Fox a the district court had jurisdiction under the APA.”
right to the specific requested reliéf.

Finally, the Ninth Circuit held that Blue Fox’s equitable lien

Next, the Ninth Circuit concluded that an equitable lien attached to the undisbursed contract funds as soon as Blue Fox
claim is a “non-damages” claim analogous to a surety’s equita-notified the Army that it had not been patd According to
ble right to subrogatioff. Relying onHenningsen v. United  court, the fact that the Army subsequently paid those funds to
States Fidelity & Guaranty C8 and its progen§t the court Verdan was irrelevant since “[tlhe Army cannot escape Blue
found that a subcontractor could have an equitable right againsFox’s equitable lien by wrongly paying out funds to [Verdan]
the government under certain circumstartéeSor example, a  when it had notice of Blue Fox’s unpaid claim$.”

45. 1d. at *5. In his 1997 article, Major Risch succinctly captured the essence of the district court’s analysis:
The district court initially looked to Bowen v. Massachusetts and the analysis employed by the United States Supreme @etetwinérg
if a suit seeks money damages and is thus barred. In Bowen, the Court held if the damages sought were compensatitedfrss sinte
suit sought money damages. Conversely, if the suit was simply a claim for “the very thing to which the plaintiff wa$ gtiled,sought
specific relief, not money damages, and sovereign immunity was waived under the APA. Accordingly, the district courtS@nedgdi on
whether Blue Fox was entitled to the unpaid contract funds under the Miller Act.
Upon review of the Miller Act’s requirements, the district court determined that Blue Fox was not entitled to reimbursemthatArony for
Verdan’s failure to pay the subcontractor. The court found that the act “neither places a duty on the government toartsamd thdurnished,
nor places the government and the subcontractor in privity of contract.” Since the court interpreted the act as impdsitogynar stontrac-
tual obligation on the Army to pay the subcontractor, it held that Blue Fox could not seek specific relief under the adBlredrbx’s claim
was for money damages. Accordingly, the court held that Blue Fox’s claim was not cognizable under the APA.

Major Stuart RischRecent Decision: Blue Fox, Inc. v. The United States Small Business Administration and the Department of AmemAtmy., Nov. 1997,
at 53 (citations omitted).

46. Blue Fox 121 F.3d at 1363. The Ninth Circuit predicated its analysis on the following language in Bowen v. Massachusetts, 48 BB531888) (quoting
Maryland Department of Human Resources v. Department of Health and Human Services, 763 F.2d 1441, 1446 (D.C. Cir. 1985)):

We begin with the ordinary meaning of the words Congress employed. The term ‘money damages,’ 5 U.S.C. § 702, we thinkefeosmall
to a sum of money used as compensatory relief. Damages are given to the plaintiff to substitute for a suffered loss;ifichesmegies
‘are not substitute remedies at all, but attempt to give the plaintiff the very thing to which he was entitled.” (citatsof) drhius, while in
many instances an award of money is an award of damages, ‘[o]ccasionally a money award is also a specific remedyrhifbid}i@oairts
frequently describe equitable actions for monetary relief under a contract in exactly those terms.

Id. at 1361. However, the Ninth Circuit improperly concluded that Blue Fox was only seeking the very thing to which it wds 8eétBlue Fgx119 S. Ct. at
691-92.

47. Blue Fox 121 F.3d at 1361.

48. Id.

49. 1d.

50. 208 U.S. 404 (1908).

51. See, e.g.Pearlman v. Reliance Ins. Co., 371 U.S. 131 (1962); Aetna Casualty and Surety Co. v. United States, 71 F.3d 475 (2d Cir. 1995
52. Blue Fox 121 F.3d at 1362.

53. Id. at 1361 (citing Wright v. United States Postal Service, 29 F.3d 1426 (9th Cir. 1994)).

54. Id.

55. Id. at 1362.

56. Id.
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Supreme Court Decision Finally, the Supreme Court addressedHleaningserine of

cases upon which the Ninth Circuit and Blue Fox had relied to

In a unanimous decision, the Supreme Court reversed thesupport the proposition that subcontractors and suppliers could
Ninth Circuit” In writing for the Court, Chief Justice William seek compensation directly from the governnfénfThe

H. Rehnquist held that: Supreme Court noted that none of these cases involved a ques-
tion of sovereign immunit§? Therefore, the Supreme Court
Section 702 [of the APA] does not nullify the had no difficulty distinguishing these cases and concluding that
long settled rule that, unless waived by Con- “[tlhey do not in any way disturb the established rule that,
gress, sovereign immunity bars creditors unless waived by Congress, sovereign immunity bars subcon-
from enforcing liens on Government prop- tractors and other creditors form enforcing liens on [g]overn-
erty. Although § 702 [of the Administrative ment property or funds to recoup their loss€és.”

Procedures Act] waives the Government’s
immunity from actions seeking relief “other

than money damages,” the waiver must be The Future

strictly construed, in terms of its scope, in the

sovereign’s favor and must be “unequivo- Each court involved in the Blue Fox case implicitly or
cally expressed” in the statutory tékt. explicitly noted that there is a “gap” in the Miller Act. Quoting

the United States Court of Appeals for the Seventh Circuit in
In so doing, Chief Justice Rehnquist and the rest of the CourtArvanis v. Noslo Engineering Consultants, |nbe district
disagreed with the Ninth Circuit’s interpretation of its decision court stated that: “There does seem to be a gap in the statute;
in Bowen v. MassachusettsThe Ninth Circuit had interpreted there is no provision for the contingency that both the contrac-
Bowento mean that the APA waiver provisions applied to all tor and the government contracting officer will ignore the bond-
equitable action®’ Yet, the Supreme Court’s decision in ing requirement® Judge Rymer, the Ninth Circuit judge who
Bowendid not depend on the distinction between equitable andissued the dissenting opinion in Blue Fox, noted that “[u]nder
non-equitable actions. The Supreme Court’s decisiBoimen the Miller Act there is no question the Army should not have
hinged on the distinction between specific and substituteapproved the Verdan contract without ensuring that there was
relief 5! an adequate surety bond, but its failure to do so is not action-

able.®® Then, quoting the same case that the district court had-

The Supreme Court then concluded that Blue Fox’s equita-quoted, Judge Rymer stated that:

ble lien claim was really a claim for substitute relief because an

equitable lien merely gives the claimant a security interest in The resultis . . . unjust. A subcontractor who
property that the claimant can use to satisfy an underlying mon- fulfills his part of the bargain should not suf-
etary claim—it does not give the claimant “the very thing to fer because the prime contractor defaulted,
which he [is] entitled.®® As such, Blue Fox’s claim constituted and the government contracting officer had
a claim for monetary damages that fell outside the scope of the not insisted on compliance with the Miller
APA's waiver provision$? Act. We agree that there is a practical prob-

57. Blue Fox 119 S. Ct. at 693.
58. Id. at 688.

59. Id. at 691.

60. Id.

61. Id.

62. Id. at 692.

63. Id. at 692.

64. Id. at 693.

65. Id.

66. Id.

67. Blue Fox, Inc. v. United States Small Bus. Admin., 1996 U.S. Dist. LEXIS 8264, at *5 (D. Or. May 24, 1996) (quotirg\ANasio Eng’g Consultants, Inc.,
739 F.2d 1287, 1288 (7th Cir. 1984)).

68. Blue Fox 121 F.3d at 1364 (Rymer, J., dissenting in part).
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lem (how widespread we do not know) that is article, this new legislation “is largely based on a memorandum

no addressed by the Miller Act, but that is a of understanding signed by representatives of numerous trade
problem that can only be addressed, and organizations,” and it eliminates the “troublesome provisions”
redressed by Congre%s. of the previous legislatioft. However, not all trade organiza-

. B _ . tions objected to the government liability provision in the orig-
Finally, the Supreme Court noted that "the Miller Act by its inal bill. Indeed, the Painting and Decorating Contractors of

terms only gives subcc_)ntractors the right to sue on the SUret merica and the American Subcontractors Association, Inc.,
bond posted by the prime contractor, not the right to recover

. ; ., strongly supported this provision, arguing that a contracting
their losses directly from the [glovernmet. officer’s failure to ensure that a prime contractor obtains the
Interestingly enough, Congress took preliminary steps to required Miller Act bonds is the “ultimate abrogation of Con-
address this “gap” during the 105th Congress. On 12 Novem-gressional intent’™®
ber 1997, Representative Carolyn Maloney (D-N.Y.) intro-
duced a bill to amend the Miller A&.Among other things, At this point, it is fair to say that the future Bfue Foxis
this legislation would permit a subcontractor to sue the govern-uncertain. If Congress enacts the language Representative Mal-
ment if a contracting officer failed to obtain Miller Act payment 0ney originally proposed, it will effectively overturn the

bonds and ensure that they remained in effect during the adminSupreme Court’s specific holdingBiue Fox However, given
istration of the contract. the opposition to this languaend its absence from Repre-

. sentative Maloney’s new bill, it is unlikely that Congress will
To date, Congress has not acted on Representative Malpmclude a provision in the Miller Act that waives the govern-

oney’s original bill. Instead, Representative Maloney recently ment's sovereign immunity anytime soon. Majors Hehr and
introduced a new bill that excluded the government liability \wgajiace.

provision she had originally propos€dAccording to a recent

69. Id. (quotingArvanis 739 F.2d at 1293).

70. Blue Fox 119 S. Ct. at 692-693.

71. H.R. 3032, 105th Cong. (1997).

72. 1d. The proposed legislation included the following provision:

(h) ACCOUNTABILITY OF CONTRACTING OFFICERS-The first section of the Miller Act (40 U.S.C. § 270a) is further amended by addegrad
of the following new subsection:

(A(1) The contracting officer for a contract shall be responsible for —
(a) obtaining from the contractor the payment bond required under subsection (a); and
(b) ensuring that the payment bond remains in effect during the administration of the contract.
(2) In any case in which a person brings suit pursuant to section 2 and the court determines that the required paymentieffeds necause the con-
tracting officer has failed to perform the responsibilities required by paragraph (1), upon petition of the person whthbrsuigktte court may authorize
such person to bring suit against the United States for the amount that the person would have sued for under section 2.
Id.

73. H.R. 1219, 106th Cong. (1999).

74. Miller Act: Rep. Maloney Offers Miller Act Reform Bill Backed by Primes, Subcontractors, Sufetie<ont. Daily (BNA), March 25, 1998yailable in
WESTLAW, March 25, 1999 FCD d2.

75. Prompt Payment of Federal Contractors: Hearings on H.R. 3032 Before the Subcomm. on Govt Mgt Info. and Tech. of the ‘Heeger@awnd Oversight
Comm. and the Subcomm. on Commercial and Admin. Law of the House Judiciary O@ftimCong. (1998) (statements of the Painting and Decorating Contractors
of America and Robert E. Lee, American Subcontractors Association,dnailable in1998 WESTLAW 18088354 and 1998 WESTLAW 18088356, respectively.

76. 1d. (statement of Deidre A. Lee, Administrator, Office of Federal Procurement Policy) (stating that “the Administration spiooggg this provision”gvail-

able in1998WESTLAW 18088349.See also id(statement of Lynn Schubert, The Surety Association of America) (stating that: “Whether the United States should
be liable in such a circumstances. . . is an interesting but academic point [because] the ‘problem’ is so unusuajistibelegisiation) available in1998WEST-

LAW 18088355.
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USERRA Note Supreme Court in their June 1999 decisialden v. Mainé?
The USERRA empowered state employees to sue their state
The 1998 USERRA Amendments employers for reemployment rights violations either by filing a
fLomplaint with the U.S. Department of Labor, which would be
prosecuted by the U.S. Justice Department, or by hiring private
counsel and suing in federal district cdtirt.

On 10 November 1998, Congress amended the Uniforme
Services Employment and Reemployment Rights Act
(USERRA)’® The amendments, part of the Veterans Programs
Enhancement Act of 1998 made three significant changes to ] o
the USERRA. First, Congress provided a specific procedure_ " 1996, the United States Supreme Court rulegeminole
for state employee Reservists to sue their state government'iP€ V. State of Floridathat Congress did not have the author-
employers for USERRA violations in the name of the United ity to waive state sovereign immunity by federal legislation to

States, through the Attorney General of the United States. allow Indian tribes to sue state governments for violations of
Second, Congress extended the reach of the USERRA tdhe Indian Gaming Regulatory Act (IGRA).The Court further

United States citizen-soldiers working in foreign lands for declared, in a 5-4 vote, that Congress may not use its powers

United States owned employétsThird, Congress extended under Article | of the U.S. Constitution to authorize private cit-

the right of federal employees to have their USERRA claims 128N lawsuits against States in federal cdtriThe Court
heard by the Merit Systems Protection Board (MSPB), “with- declared such lawsuits violate the Eleventh Amendment to the

out regard as to whether the complaint accrued before, on o|.Jnited States Constituticth.What does this have to do with the

after 13 October 1994 “[the date the USERRA was enatted]. USERRA?
This extension of time for the MSPB to hear complaints allows

the Office of Special Counsel to represent federal employees Several states seized upon teminole Tribecase as a
for all USERRA complaints filed with the MSPB on or after 13 defense to USERRA claims raised by state empldyetsthe
October 19943 1996 case obiaz-Gandia v. Dapena-Thomps#nthe Com-

monwealth of Puerto Rico argued that the Reservist-plaintiff
While these amendments have only been in effect sincecould not sue the Commonwealth, since urgkmninole Trib&

November of 1998, already one of the new provisions has beef@nd the Eleventh Amendmetithe court had no jurisdiction to
effectively declared unconstitutional by the United States hear the cas€. The Commonwealth claimed that it had not vol-

77. Uniformed Serviced Employment and Reemployment Rights Act (USERRA), Pub. L. No. 103-353, 108 Stat. 3150 (1994), 88dUi&I@iA. 88 4301-33
(West Supp. 19993s amended byhe Veterans Program Enhancement Act of 1998, Pub. L. No. 105-368, §§ 211-213, 112 Stat. 3325, 3329-3332 (1998).

78. Id.

79. The Veterans Program Enhancement Act of 1998, §§ 211-213.

80. Id. § 211 (codified at 38 U.S.C.A. § 4323).

81. Id. § 212 (codified at 38 U.S.C.A. 88 4303(3), 4319).

82. Id. § 213 (codified at 38 U.S.C.A. § 4324(c)(1)).

83. 144 ©Ne. Rec. H1396-02, H1398 (daily ed. March 24, 1998) (statement of Representative Evans).

84. Alden v. Maine, 119 S. Ct. 2240 (1999) (holding that the states do not have to enforce federal laws which allow mgeeuiiammgainst state agencies in
state courts, as a violation of state sovereign immunity and the Eleventh Amendment).

85. 38 U.S.C.A. § 4323.
86. Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996).

87. Id. The Indian Gaming Regulatory Act may be found at 25 U.S.C. § 2702 (1994). This legislation was passed pursuant to tegtutiSnChrticle |, Section
8, Clause 2 (“Congress shall have Power . . . To regulate Commerce . . . with the Indian Tribes . . . .").

88. Seminole Tribe517 U.S. at 72-73.

89. Id. Chief Justice Rehnquist’s theory is that any part of the Constitution enacted prior to the Eleventh Amendment [Articiebedhr basis for abrogating
state sovereign immunity, as Congress intended to maintain the state-federal statdsajugb-66.

90. SeeForster v. SAIF Corporation, 23 F. Supp. 2d 1196 (D. Ore. 1998); Palmatier v. Michigan Dep'’t of State Police, 981 F. 84fp. BRéh. 1997); Velasquez

v. Frapwell, 994 F. Supp. 1138 (S.D. Ind. 19%8),d, 160 F.3d 389 (7th Cir. 1998)acated in part165 F.3d 593 (7th Cir. 1999But seeDiaz-Gandia v. Dalpena-
Thompson, 90 F.3d 609, 616 n.9 (1st Cir. 1996) (noting that the Supreme Geurtisole Tribdolding does not apply to the USERRA state employee lawsuit pro-
vision).

91. Diaz-Gandia 90 F.3d at 609.
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untarily waived its sovereign immunity and Congress had noJustice to sue on behalf of state employees in the name of the
authority to waive it, using their Article | War PowétsThe United State$®® This remedy for state employees relies upon
First Circuit soundly rejected the Commonwealth’s defense, the U.S. Departments of Labor and Justice finding that the com-
observing thaBeminole Tribalealt with the Indian Commerce plainant’s case has legal méfi.If so, the Department of Jus-
Clause of Article I, U.S. Constitutidfi,and that it “does not tice sues the state in the name of the United States, avoiding the
control the war powers analysis” under Articl& IHowever, Eleventh Amendment issd&. Upon recovery of damages, the
several other states successfully raisedSbminole Tribe federal government pays the money won to the resétist.
Eleventh Amendment defense to state employee lawiuits.
Congress was alarmed by this turn of events and revised the What if the state employee wishes to sue his state employer
USERRA to protect the reemployment rights of state employeeusing private counsel, or the Departments of Justice or Labor
reservists? find that his suit has no merit? The change in the law indicates
that the action “may be brought in a [s]tate court of competent
In November 1998, Congress passed Section 211 of the Vetjurisdiction in accordance with the laws of the [s]tdfé.Can
erans Programs Enhancement Act to “fix” the state employeethe Reservist still file his case in federal court, hoping to get a
remedy against state employ&%sThe legislation amends Sec- favorable ruling against theeminole Tribeéeleventh Amend-
tion 4323 of the USERRA, by allowing the U.S. Department of ment defense, like that obtaineddiaz-Gandi& The language

92. Seminole Tribg517 U.S. at 44.
93. U.S. ©nsT. amend. XI.
94. Diaz-Gandia 90 F.3d at 616.

95. Id. The War Powers are generally found in Atrticle I, the U.S. Constitution, at Section 8, clause 1 (“Congress shall hawe.Powesvide for the common
Defence[sic]"); clause 11 (“.. . To declare War . . ."); clause 12 (“. . . To raise and support Armies . . ."); clauserbkéRules for the Government and Regulation
of the land and naval Forces . . ."”); clause 15 (“. . . To provide for calling forth the Militia to execute the Laws obthe.Uhi and clause 16 (“To provide for
organizing, arming, and disciplining the Militia, and for governing such Part of them as may be employed in the SenifeitefitSeates . . .”).

96. See supranote 87.

97. Diaz-Gandia 90 F.3d at 616 n.9. A strong argument can be made that the U.S. Supreme Court shoulBakwatieeandVelasqueas an exception to the
Seminole Tribsovereign immunity bar. There is a clear line of case law and constitutional history to justify such SeeBelel v. Florida Dep't of Transportation,
600 F.2d 1070 (5th Cir. 1979); Reopell v. Commonwealth of Massacussetts, 936 F.2d 12 (1st Cir. 1991). These cases alddtiitibnal War Powers in Article
I, U.S. Constitution, were a source of constitutional authority over the States to enforce veterans’ reemployment rig¥das.Pdwers were never mentioned or
considered as an independent source of federal authority to waive state sovereign immunity by either the majority oird&semtels Tribe. Sedden v. Maine,
119 S. Ct. 2240 (1999).

98. See supranote 90.

99. H.R. Rr. No. 105-448, at 2-5 (1998) (Committee Report on H.R. 3213, which was incorporated bys $59Rnto H.R. 4110, §§ 211-213, 105ong. (1998)
(enacted)).See alsd 44 Gone. Rec. H1396-02, H1398 (daily ed. March 24, 1998) (statement of Representative Eveasiig on Pending Legislative Proposals

in the Areas of Education, Training and Employment Before the Subcomm. On Benefits of the House Comm. on Veterdr@StAffamsg., 12-13, 92-93 (1997)
(Testimony and written statement of Espiridion A. (Al) Borrego, Acting Assistant Secretary Department of Labor VeteranshEmplog Training Servicehjtear-

ing on USERRA, Veterans’ Preference in the VA Education Services Draft Discussion Bill Before the Subcomm. on Educatipikm@dayment and Housing of

the House Comm. on Veterans’ Affait®4th Cong. 14-23, 82-90 (1996) (testimony and written statement of Jonathan R. Siegel, Associate Professor of Law, George
Washington University Law School) [hereinafter Siegel Testimony].

100. Veterans Programs Enhancement Act of 1998, Pub. L. No. 105-368, § 211, 112 Stat. 3315, 3331 (codified at 38 UZBQWef 4399)).

101. Id.

102. 38 U.S.C.A. § 4323(a)(1).

103. Id. SeeSiegel Testimonyupranote 99. The 5-4 Court majority Alden v. Maineendorsed the idea of the federal government suing in its name on behalf of
state employees against state agencies in federal employment law maitlers.119 S. Ct. (1999 U.S. LEXIS 4374, at *32) (“Suits brought by the United States
itself require the exercise of political responsibility for each suit prosecuted against a [s]tate, a control which ioabadmofd delegation to private persons to
sue nonconsenting [s]tatesldl) The issue arises whether the U.S. Department of Justice, through the U.S. Attorney Offices, has the manpower arebéinecesal r
to adequately prosecute all state employee cadtdoanne C. Bran§eminole Tribe, Flores and State Employees: Reflections on a New Relati@riship Rts.

& EmpL PoL’y J. 175, 178-179, 217 (199&iden 119 S. Ct. (1999 U.S. LEXIS 4374, at *56-*57) (Souter, J., dissentBigf)seeH.R. Rep. 105-448 at 8 (Congres-
sional Budget Office (CBO) indicates very little financial impact on the federal district courts would result from thegfadarahent representing state employees
in the name of the United States. The CBO indicated only five cases were filed in federal court in 1997, out of aboun$26@esitgated by DOL-VETS).

104. 38 U.S.C.A. § 4323(d)(2)(B). No regulations currently exist to implement this provision.

105. 38 U.S.C.A. § 4323(b)(2).
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of the new amendment is unclé®r. The amended language ment employer$* Congress never intended that state employ-
states that such an actiomay' be brought in state court ees receive less protection from reserve status employment
[emphasis added}’ The question also remains whether state discrimination and unequal reemployment remedies compared
employees have the authority to seek equitable relief in federato private industry or local government employ&es.

courts under th&x Parte Yount® exception to thé&seminole

Tribe denial of federal court jurisdictiod? What can a state employee plaintiff expect if he does sue in

state court under the amended USERRA? A state employee
The Seventh Circuit reviewed the new USERRA language plaintiff will face a “common law” state sovereign immunity

in Velasquez v. Frapwelt® and rejected a plaintiff’s argument defense. At common law, state governments are not subject to
that the amended language does not repeal general federal quesdit by their citizens without their consent or waiver of sover-
tion jurisdiction of the federal couftsto hear a USERRA case eign immunity!'® Would the U.S. Supreme Court reverse a dis-
for a state employe®? The Seventh Circuit’s reasoning in  missal of a state court claim asserting USERRA rights, based
Velasqueis disturbing. Nowhere in the legislative history of upon a common law sovereign immunity defense? The answer
the amended provision did Congress indicate that it wished tois probably no.
limit state employee lawsuits to state coditsState employees
not represented by the Department of Justice or rejected for rep- The 5-4 Supreme Court majority Adden v. Mainéheld that
resentation would not get the same access to the federal courthe states do not have to entertain federal law based state
as USERRA plaintiffs suing private employers or local govern- employee damage suits filed against them in their state

106. Section 4323(b)(1) allows that “an action against a [s]tate (as employer) . . . commenced by the United StatBsbe.brought in federal district court
[emphasis added]. Section 4323(b)(2) provides that a cause of anagh e brought against a [s]tate (as employer) by a person, “in a [s]tate court of competent
jurisdiction in accordance with the laws of the [s]tate’[emphasis added]. Section 4323(b)(3) provides that federal ditgrfshati’ have jurisdiction over a
USERRA suit brought by a person against their private employer [emphasis added]. The use of the word “may” connotés ¢naplaysa has permission to use
state courts to sue on USERRA grounds, but that it is not the sole forum for USERRA lawsuits. “In construction of stattuesord “may” as opposed to “shall”

is indicative of discretion or choice between two or more alternatives, but context in which the word appears must beydantoolli United States v. Cook, 432

F.2d 1093, 1098 (7th Cir. 1970),L&«k’s Law DicTionarRY 979 (6th ed. 1990). Congress did not make clear that federal district courts now lack jurisdiction over
state employee USERRA cas@&ut seévelasquez v. Frapwell, 165 F.3d 593 (7th Cir. 1999) (holding that the 1998 amendments to Section 4323 “confer only on state
courts jurisdiction over suits against a state employer,” finding Congress’s intent to so limit state employee USERRAddwsnitstakable”). The Seventh Circuit

did not explain the basis for their conclusion. The legislative history of the amendment does not indicate that Condeesmibi@nstate employees from using

the federal courts to resolve USERRA issugse supraote 99.

107. Id.

108. 209 U.S. 123 (1908) (noting that an individual may sue a state official for injunctive relief in federal court tcaretatslyfficer’s violation of federal law.).
SeeSeminole Trik, 517 U.S. at 71, n.14, 72, n.16. The Court further suggested that where an extensive federal administrative remeuigdrecitedefor the
enforcement against a state of a federal statutory right, that an individual may not relyearPte Youngloctrine. Id. at 74. The USERRA does not have a
detailed remedial scheme compared to the IGR2eiminole Tribgtherefore USERRA state employee plaintiffs are not precluded from relying Bx fh@rte Young
doctrine to get into federal court for equitable prospective reBek alsd@rant,supranote 103, at 203-208; Gregg A. Rubenstein, Nbhe, Eleventh Amendment,
Federal Employment Laws and State Employees: Rights Without Ren#8iB4P.L. Rev. 621, 647-650 (1998).

109. 38 U.S.C.A. § 4323(e) (West 1999) states in part: “(e) Equity Powers. The court may use its full equity powergdicatéofully the rights or benefits of
persons under this chapter.”

110. Velasquez v. Frapwell, 160 F.3d 389 (7th Cir. 1988)ated in part165 F.3d 593 (7th Cir. 1999).
111. 28 U.S.C.A. § 1331 (1998).

112. 1d.

113. See supraote 99 and the accompanying text.

114. Congress in passing the 1998 amendments to USERRA explicitly provided for the broadest coverage of reservistthasellising and working overseas,
and those federal employees who had claims that arose prior to USERRA's passage in 1994. It is inconsistent for the@gvierthl&quezo read the intent
of Congress so narrowly as to preclude state employee Reservist USERRA claim access to the federal Ralantstielnv. Michigan Dept of State Police999
Dist. LEXIS 5258 (W.D. Mich. 26 Mar. 1999), the federal district judge declined to follow the 7th Ciradalasquez.The Michigan federal judge found that the
plaintiff did have jurisdiction to have his state employee USERRA case heard in federal court.

115. See supranote 99 and accompanying text. There is every reason to believe that the state courts will be less receptive to USHERRAsHHte judges are

less familiar with federal law and remedies. State judges are more inclined to be biased in favor of the state govemmertt.b8hate courts often have heavier
dockets, slowing the hearing of such cases. Bsaptanote 103, at 178. In addition, some states argue that they should not be subject to U.S. Supreme Court review
as to how they enforce federal law in their couBgeCarlos Manuel Vazquelkyhat is Eleventh Amendment Immunity® YaLe L.J. 1683, 1786-1790 (1997).

116. Beers v. Arkansas, 61 U.S. (20 How.) 527, 529 (1857); Alden v. Maine, 119 S. Ct. 2240 (1999); Will v. Michigan DatgtRxdl8e, 491 U.S. 58, 66-67

(1989); AFSCME v. Virginia, 949 F. Supp. 438, 443 n.4 (W.D. Va. 196 sum nom Abril v. Virginia, 1998 U.S. App. LEXIS 10281 (4th Cir. 1998ee also
Rubensteinsupranote 108, at 657-659.
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courts'?” Aldenseems to override the proposition that “where apply in each state court case? Currently, no one kitbws.
a federal statute imposes liability upon the [s]tates, the Supremstate may claim that analogous state law claims of wrongful
acy Clause makes that statute the law in every State, fullydischarge are not eligible for jury trials and refuse to uphold the
enforceable in state courtt®? The Court could conclude that federal case la##®> Are state courts required to follow federal
such action violates the Tenth Amendment to the U.S. Consti-USERRA case law for cases tried in their courts? The state
tution!® The states could argue that Congress has no authoritgourts would have to follow federal court interpretations of the
to impose USERRA on the states in their courts, when the fed-substance of the USERRA, but what about procedural iséties?
eral appellate courts have ruled that state employees cannot filen light of Alden?” this concern may be moot.
USERRA suits in federal couf®

The second major amendment of USERRA, by the Veterans

Finally, each state interprets the USERRA differently, result- Programs Enhancement Act of 1998was the extension of

ing in inconsistent application of the law in each state. The lan-USERRA protections to any reservist who is a citizen, national,
guage of the amendment indicating that state employeeor permanent resident alien of the United States employed in a
lawsuits will be filed “in accordance with the laws of the workplace in a foreign country by an employer that is an entity
[s]tate™? guarantees different results in each state, as each stat@corporated or otherwise organized in the United Stétes.
interprets USERRA against its state f&tv.This amendment  The amended law further covers foreign corporations or busi-
invites guaranteed confusion of state case law, as each stateesses as employers under USERRA, if they are “controlled”
attempts to sort out how to handle these cases. Will the right tdoy a United States employéf. The determination of whether
a jury trial, available for USERRA plaintiffs in federal cotift, a United States employer controls a foreign business is based

117. Alden 119 S. Ct. at 2240.

118. Hilton v. South Carolina Railways Comm’n, 503 U.S. 197, 207 (199d9.alsdHowlett v. Rose, 496 U.S. 356, 367-368 (1990), Whittington v. New Mexico
Dep't of Safety, 966 P.2d. 188 (N.M. 1988); McGregor v. Goord, 1999 N.Y. Misc. LEXIS 242 (1999) (holding that the SupremscpfGle U.S. Constitution
supersedes state sovereign immunity and therefore requires state courts to enforce fedeBat ls@gAlden 119 S. Ct. at 2240 (holding that state courts do not
have to entertain citizen money damage suits against state governments to enforce federal laws, where the state hdg waiv@@itsssommon law sovereign
immunity.) As the result ofllden state employees cannot be sure they can get into state court to raise their USERRAIdExiteaves 38 U.S.C.A. § 4323(b)(2)
unenforceable. Section 4323(b)(2) authorized state employees to sue their state agencies in state courts, insteadderaéBlapgrienent of Justice representa-
tion in federal district court.

119. SeeNational League of Cities v. Usery, 436 U.S. 833 (1976) (holding that the Tenth Amendment prohibited application ofahef&iahdards Act minimum
wage laws to the states); Garcia v. San Antonio Metro Transit Authority, 469 U.S. 528, 579-580 (Rehnquist, J., disssghi@@pri@overruled the 5-4 decision

of the Court inNational League of CitieBy a 5-4 margin). Justice Rehnquist noted inGascia dissent that his views of federalism would soon “command the
support of a majority of this Court.Id. With the current Court members, it looks very likely tBatciais soon to be replaced by a Tenth Amendment analysis like
that inNational League of Citieghich prohibited federal laws that regulated “the [s]tates as [s]tates,” where they encroached on areas of “traditionahgaivernm
functions” such as the reemployment of state agency emplojggnal League of Citie26 U.S. at 842, 851-85%ee alsdBrant,supranote 103, at 176 n.11,
210 n.157. Professor Brant observed that only Justice Stevens who sided with the m&@aritjaiis still on the Court, but two of the most voGarcia dissenters,
Chief Justice Rehnquist and Justice O’ Connor, are still active.

120. Alden 119 S. Ct. (1999 U.S. LEXIS 4374, at *3Bee supranote 97; Siegel Testimongupranote 99, at 18-23, 89-9(ee alsdNill v. Michigan Dep't of
State Police, 491 U.S. 58, 67 (1989) (“The principle is elementary that a State cannot be sued in its own courts witiseuit its &ze alsAlden v. State, 715
A.2d 172 (Me. 1998)cert. granted 119 S. Ct. 443 (1998).

121. 38 U.S.C.A. § 4323(b)(2) (West 1999).

122. SeeBrant,supranote 103, at 177-79, 216-21. Professor Brant observed that while the Supremacy Clause requires the states to enfavwcesfatierdlave
no obligation to make a single forum available for all claims. A state does not have to follow federal law in constarmgats law defense of sovereign immunity
resulting in inconsistent enforcement of USERRA among the states, depending upon how they characterize the relief authestamitey She finds this result
“indefensible.”

123. Spratt v. Guardian Automotive Products, Inc., 997 F. Supp. 1138 (N.D. Ind. 1998).

124. No reported state cases based upon 38 U.S.C.A. § 2323 (b) (2) have raised this issue since the amendment of USERB& 088V

125. Cf. Keller v. Dailey, 1997 Ohio App. LEXIS 5727 (Ohio Ct. App. Dec. 16, 1997) (Federal Fair Labor Standards Act case treedanrthiSeeBrant,supra
note 103, at 217-221.

126. Id.
127. Alden v. Maine, 119 S. Ct. 2240 (1999).
128. Veterans Programs Enhancement Act of 1998, Pub. L. No. 105-368, § 212, 112 Stat. 3331 (1998), codified at 38 U.30B(3), 3819 (West 1999).

129. 38 U.S.C.A. § 4303 (3).
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upon “the interrelations of operations, common managementtion.* Currently VETS has no overseas investigators. Where
centralized control of labor relations, and common ownershipwould someone file a lawsuit to enforce this new provision?
or financial control of the employer and the entify.”United Presumably, in any federal court district where the United
States employers operating overseas and those foreign busBtates employer “maintains a place of businé€€sCurrently,
nesses they control may be exempted from USERRA coveragefew regulations address this new USERRA jurisdictiin.
if the employer’s compliance with USERRA would violate the Would reservists who work for the federal government overseas
law of the foreign nation workplac¢& Congress included the be covered? Yes. The U.S. Merit Systems Protection Board
exemption to reassure foreign governments that the United(MSPB) would have jurisdiction to hear their complaifts.
States was not attacking their sovereign authority to regulate
employments Finally, Congress amended the USERRA to give specific
authority to the MSPB to hear federal employee USERRA
Why was this explicit language necessary to cover overseazomplaints, regardless of when the complaint arose, even if the
reservists under USERRA? In 1991, the United Statesdiscriminatory event arose before USERRA was enacted in
Supreme Court ruled that extraterritorial application of United 199414° This change in law was initiated bjonsivias v.
States employment discrimination law will be presumed not to Department of Justicé!
apply, unless Congress provides a clear expression of Congres-
sional intent that such a law is to apply overs&agongress The U.S. Bureau of Prisons allegedly disciplined Sergeant
wanted to ensure that the courts understand their intent thaMonsivias for absence without leave from his federal prison
USERRA provides universal coverage for all United States guard job, for attending reserve military drill, after giving the
employees?®® agency proper prior notidé¢?> The Bureau refused to grant Ser-
geant Monsivias military leave to attend his reserve traitifng.
Who would investigate overseas complaints and initially On 17 March 1997, the Office of Special Counsel (OSC) deter-
determine whether a foreign business is controlled by a Unitedmined that although the agency’s alleged actions would have
States entity? Presumably, the United States Department ofiolated the predecessor law to USERRA, it was unable to rep-
Labor Veterans Employment and Training Service (DOL- resent Sergeant Monsivias before the MS£B.
VETS) would conduct this investigation and initial determina-

130. Id. § 4319(a).

131. Id. § 4319 (c).

132. Id. § 4319 (d).

133. See supranote 99, 144 6ne. Rec. H 1399 (daily ed. March 24, 1998) (statement of Representative Evans).

134. EEOC v. Arabian American Oil Co., 499 U.S. 244 (1991).

135. 144 ©ne. Rec. H1396-02, H1398 (daily ed. March 24, 1998) (statement of Representative ESaesalsd\ational Defense Authorization Act for Fiscal
Year 1997, Pub. L. No. 104-201, 8§ 546, 110 Stat. 2422, 2524 (1996) (stating that USERRA needs to be amended to prazecisie@pbityed overseas who are
members of the reserve component of the U.S. armed forces).

136. 38 U.S.C.A. § 4321.

137. 38 U.S.C.A. § 4323 (c)(2).

138. SeeRestoration to Duty From Uniformed Service, 64 Fed. Reg. 31, 485, 31, 487 (June 11, 1999) (to be codified at 5 C.F.R. &g that federal agency
USERRA rules apply to overseas employees). No other regulations exist to flesh out the procedure for investigating qleyszas em

139. Id.

140. Veterans Programs Enhancement Act of 1998, Pub. L. No. 105-368, § 213, 112 Stat. 3331 (1998), codified at 38 BZLE)AL)§West 1999). This section
of the Act, as amended, reads:

The Merit Systems Protection Board shall adjudicate any complaint brought before the Board pursuant to . . ., withoutcedeethas the
complaint accrued before, on, or after October 13, 1994. A person who seeks a hearing or adjudication by submittingsacit aroden
this paragraph may be represented at such hearing or adjudication in accordance with the rules of the Board.

141. Monsivias v. Department of Justice, complaint with the Office of the Special Co8esehlsd 44 Gne. Rec. H1396-02, H1398 (daily ed. March 24, 1998)
(statement of Representative Evans).

142. 1d.

143. Id.
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The OSC opined that the alleged violation occurred beforeproviding that a state will not receive any federal funds for its
USERRA was enacted in 199%. Under pre-USERRA reem-  National Guard until it enacts a statute waiving sovereign
ployment rights law, the OSC did not have authority to repre- immunity in state and federal courts for USERRA money dam-
sent federal employees before the MSPB on reemploymentage suits from state employees [38 U.S.C.A. § 4323]. The
rights case$®® This amendment is intended to resolve the issue Supreme Court i\ldencited with approval such a funding
of OSC representation of federal employees with pre-USERRAIncentive to obtain state voluntary waiver of sovereign immu-
reemployment rights cases before the MSPB, and to extendity.’® The Supreme Court has already recognized the substan-
MSPB jurisdiction over pre-USERRA reemployment rights tial funding provided by the federal government for state
cases? Congress did not address whether this new provisionNational Guard entitie®® Such a funding proviso has been
overrules the MSPB’s 180 day [from the date of alleged viola- very successful in getting state universities to reconsider their
tion] filing date regulatiori** The MSPB has not yet addressed bans on military recruitingf* The federal government could
this issue in any published opinions or by revising its filing time argue that if the states want money for their National Guard,

limit regulations!*® then they should waive their USERRA sovereign immunity
defenses so state employee reserve and National Guard soldiers
Because of the U.S. Supreme Court’s rulingAliden?ts° have a remedy against state agency misconduct. Legal counsel

Congress must again look at remedies for state employees whshould be looking for new Congressional legislation and new
suffer USERRA violations at the hands of their state employ- regulations by the Department of Labor, the OSC, the Office of
ers?® Congress must meet the challenge and formulate a conPersonnel Management, and the MSPB to implement these new
stitutionally viable remedy for state employees. PerhapsUSERRA changes, and to responcitden v. Mainé® Lieu-
Congress should consider enacting an explicit conditionaltenant Colonel Conrad.

waiver provision in state National Guard funding legislation,

144. 1d.

145. 1d.

146. 1d.

147. 1d.

148. 5 C.F.R. § 1201.22(b)(2) (1999).

149. Id.

150. Alden v. Maine, 119 S. Ct. 2240 (1999).

151. In light ofAlden v. Maineit would appear that a slim majority (5-4) of the current U.S. Supreme Court is poised to void individual state empiagzeafo
of USERRA. This cannot be good news for state employee veterans and reservists seeking money damages for past wrongfsfecagémely employer under
USERRA. State employees with valid USERRA claims who cannot get federal representation are now without any effectivé ez inedysating their state agency
officials, in a non-official capacity for misconduct. This remedy is not very useful when you compare the “shallow podtats”afency managers versus the
“deep pockets” of State treasurieSeeAlden 119 S. Ct. (1999 U.S. LEXIS 4374, at *33, *583ee alsdMarbury v. Madison, 5 U.S. (5 Cranch) 137, 163 (1803)
[Marshall, C.J.]. “The government of the United States has been emphatically termed a government of laws, and notwillnsertaittly cease to deserve this
high appellation, if the laws furnish no remedy for the violation of a vested legal right.”

152. Alden 119 S. Ct(U.S. LEXIS 4374, at *32) (“Nor, subject to constitutional limitations, does the [flederal [glovernment lack the authoagnerto seek the
[s]tates voluntary consent to private sul.South Dakota v. Dole, 483 U.S. 203 (1987) SeeKit Kinports, Implied Waiver After Seminole Trip@2 MnN. L. Rev.

793 (1998); Vaszquesupranote 115, at 1707, 1707 n. 112; South Dakota v. Dole, 483 U.S. 203 (1987) (upholding use of congressional spendingrmmwer to “e
age” states to adopt minimum drinking age statutBsit. seeAnthony RosenthalConditional Federal Spending and the Constituti®d San. L. Rev. 1103 (May
1987); Lynn A. BakerConditional Federal Spending after Lop&b GoLum. L. Rev. 1911, 1916 (1995); James E. Pfander,Intermediate Solution to State Sov-
ereign Immunity: Federal Appellate Court Review of State-Court Judgments After Semingld6Ttiled A L. Rev. 161, 191-194 (1998) (Congress may not induce
states to act using its Spending Clause [U.S. Const. art. |, § 8, cl. 1] powers, if Congress could not require the tstaigsrt€acgress’'s enumerated powers).

153. Perpich v. Department of Defense, 496 U.S. 334, 351 (1990) (“The [flederal [glovernment provides virtually all dirthethenmateriel, and the leadership
for the [s]tate Guard units.”)

154. SeeBrett S. MartinMilitary Bans Cost Schools Federal Fund 'L Jurist, Oct. 1997, at 8; Bob Norbeyew Law Imperils SSU Funding; Military Recruit-
ing Ban Sticking PointPressDEmocrAT (Santa Rosa, Cal.), Dec. 14, 1996, at B1; George Sriydegma State Lifts Ban on Military Recruite®sF. Giron., Dec.
18, 1996, at A26; Terry CarteZostly Principles: Pentagon Forces Law Schools to Choose Between Federal Funding and Backing of GaBRight®ec. 1997,
at 30, 31.SeePub. L. No. 104-208, Div. A, Title I, 8 101(e) [Title V, § 514], 110 Stat. 3009-270 (1996) (added as a note to 10 UJX).(3t&tiHQ the language of
the military recruiting ban conditional federal funding waiver).

155. Alden v. Maine, 119 S. Ct. 2240 (1999).
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Note from the Field

Customer, Contracting, and Commerce (C3) Process:
Acquisition Reform and Partnering with Industry

Major Ron Tudor, USAR
Regional Counsel
Regional Contracting Office, Seckenheim
United States Army Contracting Command, Europe

Introduction 1997, the RCO began the C3 process and received sixty-four
DPW:-type projects that were processed without internal DPW
Since 1991, the United States Army, Europe (USAREUR), assetd. Through FY 1998, the RCO processed approximately
has experienced significant reductions in fdrc&he lack of 250 DPW-type projects.This represents an incredible growth
force structure has resulted in many other reductions throughcurve for the RCQO’s workload.
out the USAREUR theater. One of those areas of particular
interest to a contracting office is the number of customer per-  This growth in the RCO’s workload came from the RCO
sonnel with technical skills that provide support to the contract- having a series of discussions with its DPW customers and with
ing office. For example, the number of Directorate of Public various industry and commerce representatives to determine
Works (DPW) engineers available to draft statements of work partnering possibilities.Commerce responded overwhelm-
and specifications for engineer related projects has plummetedngly to the inquiries. Every aspect of the DPW process is mir-
severely rored in commerce and is readily available. Industry has many
approaches to completing actions that range from off the shelf
The contracting office challenge is the same as most otherapplications to state of the art. hThe choice for the three par-
activities within the Army structure—"do more with less.” The ties—customer, contracting, and commerce-was obvious. It
Regional Contracting Office (RCO) of the United States Army involved a teaming or partnering arrangement that ultimately
Contracting Command, Europe, located in Seckenheim, Gerwas titled the C3 partnering procésgvhile the concept origi-
many, was faced with the question, “How does a contractingnated with the DPW customer in mind, it works as well with
office support the DPW customer when the DPW no longer hasservice activities other than DPWsBecause the concept
the capability of researching and designing projects?” The lackshows promise of increasing application, contract law practitio-
of internal DPW assets in Fiscal Year (FY) 1996 resulted in theners should be familiar with the essential elements, summarized
RCO not receiving a single DPW project that yedn FY below.

1. The most notable example is VII Corps, which deployed to the Persian Gulf but did not return to Germany. Currentlylsiryrri@red Division and 1st
Infantry Divison remain in Germany.

2. For example, implementing the Directorate of Engineering and Housing 2000 standard within the 26th Area Support GrdngogHéatahheim, Kaiserslau-
tern, and Darmstadt Base Support Battalions) eliminated the design branches from each of the DPWs.

3. Reporting statistics from FY 1996 for RCO Seckenheim.
4. Id.
5. Id.

6. These discussions resulted from an Acquisition Development Assistance Team that the RCO created for discussionsamitbrgésandsindustry representa-
tives. The team members consist of at least one contracting officer, at least one contracting specialist, and an agtmrney advi

7. During FY 1997 and FY 1998, discussions were held with industry representatives in construction and service fields.
8. To overcome the lack of personnel resources in the government, teaming with industry to use their personnel resourcas ihstgaell.

9. The C3 process works with those contracting actions in which an adequate statement of work does not exist. It hasfediy ssedavith custodial, demo-
lition, shipping, and other service type actions.

AUGUST 1999 THE ARMY LAWYER « DA-PAM 27-50-321 59



The Proces® into separate future requirements, industry is informed on how

Th tneri . dified . f the Fed Ithe current project impacts future ones. Industry is allowed to
€ partnering process IS a modifiec version ot tne ~ederal,, ;o suggestions on how to integrate the current project into

Acquisition Regulation (FAR) Part' 1435]61W°'S.tep solicita- .. future projects and save the customer time and money. In
t!on Process. It_focgses on blending industry mtc_) the vauISI'essence, industry is asked not only for its input into how the
tion process, using industry’s resources, and easing the burde@urrent project should be worked but also how the current

on the cus.tomer. The process prowd_es Its own r_narket researcrEiroject will fit into the overall operations of the customer.
It mirrors industry’s approach to business, and is performance

based. The process reduces the workload on the RCO’s cus- At the end of the site visit, industry representatives are que-

Eomefrs, ptrr?wtc)iesda h|?h-s%eed avert1ute for (t:ontfractlrllgt, 6mdried as to how much time is necessary for the submission of
ransters the burden of ambiguous statements of wWork 10 tN§yqir tachnical proposals. They are cautioned that their propos-

contractor. als will form the basis of the contract’s statement of work and
The process starts with a short, simple request from the cuswill be binding on them. The time chosen by industry for sub-

tomer for a particular product or service. The request is usuallymission of the technical proposal is typically less than thirty

less than one full page and sometimes as little as a single par&lays and quite often as short as ten days, depending on the com-

graph. The request only gives the bare outline of the proposed!exity of the requirement.

project. The intent is that industry will fill in the gaps.

) ) _ On receipt of the technical proposals by the contracting
Typically, on the same day the request is received at the conyffice, the proposals are immediately forwarded to the cus-

tracting office, the synopsizing requirements are completed andomer for review. Seven to fourteen days has been the range of
arequest for technical proposals is sent to industry. The requesime for technical review. The customer is allowed to commu-
for technical proposals requires very little change from one picate with industry with oversight from the contracting office
solicitation to the next and consists primarily of boilerplate lan- gjther with individual contractors or groups. Industry represen-
guage. As aresult, the effort involved in starting a solicitation {ztives are welcome to engage in discussions with all govern-
is minimal. The request also establishes the date for the sitgyent representatives, submit oral presentations or any other

visit. means they believe will enhance the understanding of their pro-

The site visit, which usually occurs only five to ten days posal. Once aI.I discussions are 'complet'ed., all ques’Fions are
after the issuance of the request for technical proposals, i@nswered, and industry has submitted their final technical pro-
attended by the customer, contracting office personnel fromPosals, the !nV|tat|on' for b!ds (IFB) is issued t.o peglnthe second
both the contracting and administration branches, and numerSteP- The first step is typically completed within four weeks.
ous industry representatives. On more complex projects, the i ) .
contracting officer and the legal advisor attend the site visit. | N€ Second stepis a standard sealed bid solicitation package.

The site visit is critical to establishing common knowledge 'Ndustry once again decides the length of time for submission
among the three parties. of bids. The time is normally about one week. Once the bids

are received, they are analyzed and the award is made to the
At the site visit, the customer escorts the industry representesponsible bidder whose bid, conforming to the solicitation,

tatives through the project area. Industry is able to engage in avill be most advantageous to the government considering only
free flowing discussion of the project requirements. The infor- price and the price-related factors specified in the solicitation.
mation flow is monitored by the contracting office representa- The entire process averages about six weeks with simpler pack-
tives but is rarely hindered by them. It is natural for the ages being processed in as little as three to four weeks and more
contracting office personnel to address relevant issues that areomplex packages averaging about three months.
important to the acquisition process, such as making sure all
questions are fully answered and the same information is given

to all of the contractors. This gives all of the parties the oppor- The Advantages
tunity to see the entire project. Industry representatives typi-

cally take photographs or make on-site drawings during the Partnering
visit.

“Partnering with industry” has become a new buzz phrase in
This site visit approach involves the industry representativesgovernment acquisitiof. The C3 process extends that concept
in the planning phase of each project. If the project is phased

10. The C3 process detailed in this section was developed at the RCO in Seckenheim, Germany. The C3 process is nou&fimmalteg section explains
the process and gives various deadlines; these were developed based on the needs of this RCO, and may be adoptedsoitadeptedds of other RCOs or
contracting offices. There is no formal standard operating procedure for the process although the RCO has createdédsaioimgadisroom instruction and main-
tains an aggressive “on the job” training program.

11. GENERAL SERVS. ADMIN. ET AL., FEDERAL AcquisiTioN ReG. 14.501 (June 1997) [hereinafter FAR].

12. William J. Myslowiec, Chief, Contracting Branch, RCO Seckenheim.
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to the internal government system. The contracting office is the Performance Based Contracting
channel that administers the procurement of goods and ser-
vices, the customer is the activity that generates the require- To obtain performance based contracting, the ultimate goal
ments, and industry is the source for satisfying those of the contract is described, but the method of accomplishment
requirements. In all informal partnering, there has to be somes left to industry to devise. The C3 process obtains the same
sense of trust between the parties. Typically, trust is based imesult by providing a simplified job description to industry and
communication. The process uses site visits, oral discussiongyot telling industry how to proceed. In most cases, even for
and visual information to facilitate communication and partner- complex projects, the job description is a simply written, short
ing. paragraph that gives a general overview of the desired project
end-state. It allows industry to establish the means to achieve
the end and also allows industry to identify more than one
Market Research method. This allows industry to be creative in its approach to
solving the government'’s problems.
Market research is required by FAR 10.001 and common
sensé? The first step of the two-step process automatically sat-
isfies the requirements for market research on each project. By Reduced Customer Workload
including industry in the solicitation process, the contracting
officer obtains the best and most current product information  Inthe past, the contracting customer had to prepare a lengthy
available in the market place. The site visit and subsequenstatement of work (SOW) and a detailed independent govern-
technical proposals provide all of the information necessary toment estimate (IGE). This usually took months to accomplish
make intelligent procurement decisions. and caused the customer to use off-the-shelf statements of work
(which were typically very old) to save effort. These state-
ments of work also invariably allowed errors and ambiguities to
Commercial Business Approach creep into the process. Those problems had to be solved using
non-budgeted money. The C3 process shifts the burden of pre-
The focus of the C3 process is adopting industry’s normal paring the statement of work to industry and also shifts the lia-
commercial approach, minus up-front pricing. When industry bility for ambiguities to industry. It also places the burden for
approaches a civilian customer, it prepares a proposal and subaspection of work on industry. The technical proposals estab-
mits it for review. The customer reviews the proposals from lish a self-inspection system, which enables the customer to
several sources, considers the different approaches and weighiaspect the inspection system rather than the entire performance
the cost of each, ultimately selecting the best overall value. Theof the contractor.
C3 process allows the same approach for receiving technical
proposals, reviewing them and applying cost-related factors to
obtain the best overall value for the customer. High Speed Contracting

Normal solicitation time, including the time associated with
State of the Art a customer generating a SOW and IGE, can be six to nine
months!* The C3 process has produced awarded contracts in
The process authorizes industry to submit solutions that pro-four to six weeks on averagfeThis happens in part because the
vide the most recent information and products available. solicitation typically starts the day after the customer provides
Instead of relying on descriptions that are potentially years outthe simplified job description to the contracting office and pro-
of date, the customer obtains the latest products and methodokeeds without waiting for funding and other bureaucratic
ogies available in the market place. Industry remains competi-approvals® It does not eliminate these obstacles. Instead, it
tive and survives by keeping up with those things that makestarts the solicitation and allows the funding and approval pro-
them more efficient and productive in the commercial world. cess to catch up before award.
The C3 process allows industry to suggest whatever may be the
newest approach to solving a problem and then uses that
approach inside the government.

13. FAR,supranote 11, at 10.001.

14. FY 1996, 1997 and 1998 statistical reports from RCO Seckenheim.

15. Id.

16. The solicitations all contain a subject to availability of funds clause. There is no requirement to have fundsaavhédi®ginning of the solicitation process.
Likewise, most administrative approvals, such as the DA Form 4283 for facilities engineering work requests, must be afimeesdatt but do not require

approval before the solicitation begins. Past practice at RCO Seckenheim was to hold a solicitation until all admipistoatale and funding were received from
the requiring activity.
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Contra Proferentum The Rules
(Ambiguities are Construed Against the Drafter)
The authority for two-step sealed bidding is contained in
Claims, especially in DPW-type projects, typically arise FAR 14.501%° It allows a combination of Parts 14 and 15 of the
from problems in the SOW. By transferring the drafting of the FAR when adequate specifications are not available. Its objec-
SOW to industry, the legal burden for ambiguities is also trans-tive is the development of a descriptive statement of the govern-
ferred. When an ambiguity arises, the government is entitled toment’s requirements and is used particularly for complex items.
its reasonable interpretation of the industry drafted SOW. The first step is the request for technical proposals, which are
With the burden shifted to industry, the number of claims for submitted by industry and then evaluated by the customer for
equitable adjustment decrease dramatically. In the approxitechnical acceptabilit§. This step allows for site visits, clarifi-
mately 250 C3 contracts, with an average value of $98,000cations, questions, presentations, and any other reasonable
awarded to date by RCOS, there have been no claims for equiaction that the contracting officer might take to clarify the tech-
table adjustmerit nical requirements. The second step provides for submitting
prices and considering price related factérshich allows the
customer to obtain the best overall value.
Part 15 Access
The request for technical proposals describes the supplies or
Two-step sealed bidding accesses the additional flexibility services required; informs industry that the C3 two-step solici-
contained in the new Part 15 of the FARThe first step of the  tation process will be used; states the requirements of the tech-
procedure allows the contracting officer to use any of the pro-nical proposal; establishes the evaluation criteria for the
cedures contained in Part 15 that are helpful in completing atechnical proposals; and sets the date and time for receipt of the
solicitation action so long as pricing is reserved to the secondechnical proposals. The request also informs industry that
step. This hybrid approach to contracting gives the contractingonly those technical proposals that are determined as accept-
officer great flexibility and latitude in solving problems for the able will submit prices in the second stéBecause the possi-
customer. bility exists that there will be differences between the technical
proposals submitted by the various industry representatives, the
letter informs them that they are submitting their bids on the
Simplified Acquisition Procedures basis of their own technical propos#lisvendors can also sub-
mit more than one technical proposal if the request indicates
The process is not dependent on whether the acquisition ighat multiple proposals are allowé&d.
above or below the simplified acquisition procedures threshold.
If an assessment can be made during the site visit that the value Vendors must be informed that their technical proposals
of the project will be below the threshold, the acquisition can should be acceptable as submitted without clarifications as a
proceed as a request for quotations or other simplified proce-determination on acceptability may be made on the basis of the
dure. Likewise, the process does not prevent the use of theriginal submission%. Vendors that submit unacceptable pro-
commercial products acquisition procedures. posals must be notified that they are unacceptable and must be
given a debriefing if one is requested in writffig.

17. International Fidelity Ins. Co., ASBCA No. 44256, 98-1 BCA 29,564.
18. See supraote 14.

19. Pacific Utility Equipment Co., B-259942, May 16, 1995, 95-2 CPD { 114.
20. FAR,supranote 11, at 14.501.

21. 1d. at 14.501(a).

22. Id. at 14.501(b).

23. Id. at 14.503-1.

24. 1d. at 14.503(a)(7).

25. 1d.

26. Id. at 14.503(a)(10).

27. 1d. at 14.503(a)(8).

28. 1d. at 14.503(g).
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The second step begins if there are sufficient acceptabldantent of the C3 and two-step processes is to include as many
technical proposals to ensure adequate price compétitidn.  offerors in the second pricing step as possible through the Part
not, the contracting officer can authorize additional time to 15 negotiation procedures. The contracting officer, however, is
make additional proposals acceptatfleUnder any circum-  not obligated to include a technical proposal in the second step
stances, technical proposals are not discussed with any offerathat requires extensive revisiéh.In determining whether a
other than the one that submitted the prop8sélit is neces- technical proposal requires extensive revision, the contracting
sary to discontinue the two-step solicitation, all of the vendors officer is held to a “reasonableness stand&dProtests for
must be notified? If the first step resulted in no acceptable improprieties in requests for technical proposals must be filed
technical proposals or if only one proposal was determined toby the date set for receipt of the proposalShis rule is the
be acceptable, the solicitation can be continued through negotisame whether the solicitation is in the two-step format or the
ation method$? negotiated format.

An identical IFB is issued in the second step to all of the off-  The site visit plays an important role in the entire C3 partner-
erors even though there may be minor differences in the variousng process. A vendor is not excluded, however, from a solici-
technical proposals, and it proceeds as a normal Part 14 solicitation simply on the basis that it did not attend a site #fisit.
tation3* If more than one technical proposal was submitted by Attending a site visit, or not, is a matter of responsibility for the
a single offeror, a bid is submitted on each acceptable technicatontracting officer to determine, and attendance at the site visit
proposaF® is not a precondition of a responsibility determination.

Likewise, the review of technical proposals by customer
The General Accounting Office specialists and technicians that find a proposal to be not accept-
able is sufficient if the review was performed in a fair and rea-
The General Accounting Office (GAO) has dealt with a sonable mannétf. The standard for overturning a technical
number of different issues within the two-step bidding process.review follows the customary bases: erroneous, arbitrary, or not
Since the C3 partnering process derives from Part 14.501 of thenade in good fait® A past successful offeror cannot rest on
FAR, the decisions from the GAO on Part 14.501 afiply. its laurels of past performance when it comes to submitting a
technical proposal on a current solicitation no matter how capa-
A common issue that arises is the extent of revision to theble that offeror may b#.
technical proposal that an offeror is allowed to make. The

29. Id. at 14.503(f)(1).
30. Id. at 14.503(f)(2).

31. Id. at 14.503(f)(1).

32. Id. at 14.503-1(j).

33. Id. at 14.503(i).

34. Id. at 14.501(b).

35. Id. at 14.201-6(s), 14.503-1(a)(10), 52.214-25(c).
36. Seeinfra footnotes 37 through 46.

37. Shughart & Assocs., InBd-226970, July 17, 1987, 87-2 CPD 1 56.
38. Id.

39. Id.

40. Gebruder Kittelberger GmbH & Co., Comp. Gen., B-278759 (Dec. 8, 1997). This protest directly involved the C3 Paxdinesaglthough the GAO made
reference to FAR 14.501 rather than “C3.”

41. A contracting officer cannot simply make a determination that a failure to attend a site visit automatically makesanhidsigonsible. The contracting officer
must also determine, based on reasonable and relevant factors such as scope and complexity, that the site visit wasdzittahting the project and that a
failure to attend would prevent the bidder from obtaining information that was crucial to successfully completing the contract.

42. Baker & Taylor Co., B-218552, June 19, 1985, 85-1 CPD { 701.

43. 1d.
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It is common to insert additional requirements in the secondever, has interpreted the list to be non-exclusive and expandable
step of the solicitation. There is no objection to doing this evenby the contracting officer if there is a reasonable basis for doing
if it means that an acceptable second step bidder might withso02 In essence, any reasonable and relevant cost-related fac-
draw from the solicitation. The GAO addressed this issue in ator, such as life cycle, time, or efficiency, can be factored into a
solicitation that added bonding requirements in the secondcontract to determine the overall lowest cost to the government.
step® An offeror with an acceptable technical proposal with-
drew from the solicitation before submitting bids because it
could not obtain the required bonding. The offeror protested Conclusion
the inclusion of the new bonding requirement without any
notice of it in the first step and asked for proposal preparation The C3 partnering process is a valuable tool for a contracting
costs. The GAO denied the proposal preparation costs undeoffice. Itis not an end all to the contracting process. It does not
the theory that delivery or performance requirements may bereplace the standard invitation for bids or request for proposals
presented in the first step but are not legally required. Theas those tools still have viable places in a contracting office;
GAO held that there is no objection to combining separate firsthowever, it can be used for an extremely wide range of contract
step actions into a single second step invitation for bids if theactions. The RCO in Seckenheim has used it on actions as
facts and circumstances of the different combined projects log-diverse as construction, custodial, job order contracts, vehicle
ically flow into a single actioff repair, ashestos abatement and computer operations. The pro-

cess can be applied to most contract-type actions and is espe-

The IFB makes use of price related factors to distinguishcially suitable when communication is critical, when the
between acceptable proposals that offer substantially differentustomer does not have adequate resources, or when time is of
approaches to the requirement. The FAR lists price related facthe essence.
tors, in what appears to be an exclusive!listhe GAO, how-

44, 1d.

45. Diversified Contract Servs., InB-234660, June 22, 1989, 89-1 CPD 1 590.
46. Gebruder Kittelberger GmbH & Co., Comp. Gen., B-278759 (Dec. 8, 1997).
47. FAR,supranote 11, at 14.408-1(a)

48. ACS Const. Co., Inc., B-250372, Feb. 5, 1993, 93-1 CPD 106; Tek-Lite., B-230298, Mar. 8, 1988, 88-1 CPD { 241.

64 AUGUST 1999 THE ARMY LAWYER « DA PAM 27-50-321



The Art of Trial Advocacy

Faculty, The Judge Advocate General's School, U.S. Army

It is Not Just What You Ask, But How You Ask It: most junior enlisted soldiers, their interaction with officers is
The Art of Building Rapport During Witness Interviews limited. They see officers at unit formations or around the bat-
talion area, but they rarely have conversations with officers. If

Introduction a junior enlisted soldier is having a conversation with an officer,

it is usually because he has done something really good or
Witness are at the heart of virtually every criminal investiga- really bad. Attorneys who interview junior enlisted soldiers
tion and trial. Through them it can be learned whether a crimeshould be sensitive to this potential added stress.
occurred, when it occurred, and who might have committed the
crime. Even if there is physical evidence, a witness is necessary Because interviews are stressful for witnesses, it is not sur-
to introduce that evidence at trial. In fact, without withesses (orprising that the chief objective of most witnesses is to leave the
without a stipulation from both parties) it would be impossible interview as quickly as possible, regardless of whether they
to present a case. Yet, despite the obvious importance of withave provided all the relevant information. If you add into this
nesses and the information they possess, little attention is givefiormula a withess who has had some negative experience with
to how attorneys get information from witnesses. This article the criminal justice system or has some private agenda, the pro-
focuses on the art of interviewing witnesses and, in particular,cess of getting relevant information becomes that much harder.
on the process of building rapport during an initial interview. By adjusting your interview technique to empathize with the
witness, you can increase the likelihood that you are getting the
greatest amount of information from the witness.
Rapport and the Interview

Many attorneys believe that by simply asking the right ques- Clueing the Witness In
tions, they can elicit all the relevant information that a witness
knows. Certainly, asking the right questions is important, but  This approach links with empathizing with the witness.
the method of asking questions is often just as important as th&/hen you look at the interview from the witness’ perspective,
guestions themselves. How a witness feels about an attorneyou will see that much of the stress of the interview comes from
will likely affect the quality of his answers. The interview, the unknown. Often withesses will come to your office never
especially the initial interview, is an opportunity for the attor- having met you, and never having been interviewed by a law-
ney to forge a connection or rapport with the witness. This rap-yer. Witnesses do not know what to expect from you or what
port should encourage a greater flow of information from the you expect from them. They may have preconceptions about
witness and greater cooperation throughout the case. lawyers that make them wary. Let them know who you are,
why they are in your office, and who you represent. Let the wit-
An attorney’s method of building rapport is very personal, ness know that all that is important to you is the truth. Some
and differs from one person to another. An attorney must use avitnesses believe if you represent the government, you are only
method that feels natural and then practice it. Like any otherinterested in convicting the accused. Some witnesses believe
advocacy skill, rapport building must be thought about, prac- that if you represent the accused, all you want is to get your cli-
ticed, and refined. Although styles of rapport-building are very ent “off.” Truth is nowhere in the equation. Let all your wit-
different, there are some techniques, which are discussedhesses know that the truth is at the heart of your endeavor. Tell
below, that will aid in this process. your witnesses that all you ask of them is that they are truthful
and complete in their answers. By “clueing witnesses in,” you
will be giving them the courtesy of an orientation statement and
Empathy letting them know that you will not ask them for anything that
they cannot give.
Empathy is defined as “the projection of one’s own person-
ality into the personality of another in order to understand the
person better!” To build good rapport, trial advocates should Demeanor and Body Language
try to empathize with the witness. Most witnesses find being
interviewed stressful, but some will find the interview more ~ When conducting an interview, remember that witnesses are
stressful than others. For example, if the withess is a juniorlearning about you through observation, just as you are about
enlisted soldier, the stress of the interview will likely be com- them. Through your demeanor and body language, you will be
pounded because an officer is conducting the interview. Fortelling withesses things about yourself and your case. It is

1. WEBsTER'S NEw WORLD DicTioNARY 445 (1995).
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therefore important that you tell them, through your demeanor,tral colored walls;in reality, however, you may not have many
what you want them to hear. options for the interview room. It is likely that you will have to
use your office, so you should prepare the office before the

You want to convey confidence in yourself and interest in interview. Your office should be clean, with enough chairs for

what the witness is saying. To that end, your demeanor shouldhose who will be present. Do not set the desk up between you

be even-tempered, polite, and objecfivi¥ou should sit erect  and the witness as that will interfere with the rapport you want

or leaning slightly forward with your feet flat on the floor. to create. Forward or disconnect the telephone, and place a

Make sure that you are facing the witness, not your computersign on your door to prevent interruptions. The idea is to have

screen. Do not swivel in your chair, bounce your leg, or tap privacy and as few distractions as possible.

things—these behaviors convey that you are nervous. Try not to

slouch or cross your arms, which may convey disinterest or a

lack of openness to what the witness is saying. To Script or not to Script

The bottom line is that you do not want to sabotage your New counsel often want to use a script of questions during
interview through your demeanor or body language. Be awarean interview. Scripts give the attorney a kind of security blan-
of your body language and demeanor, and use it to encouragket, especially when tension rises during the interview. Ideally,
your connection with the witness. you will not use a script of questions during your interview.

Following a script severely interferes with the building of rap-

port with the witness. An attorney who is following a script has
Eye Contact less eye contact and displays less confidence than one without

a script. Scripted questions often cause counsel to doggedly

It may seem obvious that eye contact is important to building shuffle from question to question, rather than follow the natural
rapport, but appropriate eye contact is an interpersonal skill thaflow of the interview. A flowing interview is critical to getting
many attorneys neglect and need to develop. Good eye contaeil the relevant information possible from a witness. An inter-
will be one of the first bridges you build in the process of cre- view simply will not flow when the interviewer is following a
ating rapport with a withess. New counsel may feel uncomfort- script. At times, with a reluctant witness, the attorney must
able in witness interviews; they either avoid eye contact or theybuild a rhythm of questioning and have the witness answer
exaggerate eye contact and start staring. How much eye contacuestions without sanitizing the replies. Such a rhythm is vir-
is enough? Think of the interview as a conversation. The nattually impossible when working from a script. If there are crit-
ural eye contact you give people during an interesting, one-on4cal questions that must be answered and you are afraid you will
one conversation, is the kind of eye contact you want. forget them, write them down and ask them at the end of the

interview.

Of course, just because you want to have eye contact with a
witness does not mean that the witness wants it with you. Often There is an important distinction between not using a script
witnesses do not want to have eye contact during interviewsin an interview and not preparing. To conduct an interview
They would much rather look at the floor or out the window properly without a script will take more preparation time than
than into your eyes. You can use specific techniques to encourscripting the interview. New attorneys may want to script out
age eye contact and help build rapport. First, sit close enougltheir questions, turn that script into an outline, and then use the
to the witness so that eye contact with you is natural. Usuallyoutline in the interview. If the attorney feels the interview is
two to four feet is a good distance to encourage eye contactgoing badly or he is missing critical questions, the attorney can
Less than two feet will encroach on the witness’s personaltake a break and review his notes. The fruits of thoroughly pre-
space, and further than four feet gives the witness lots of otheparing for interviews will be the time saved in not having to re-
places to look instead of at you. Talk to the witness, not to yourinterview witnesses, and the added rapport the attorney will
computer screen or at the piece of paper on your desk. Makéuild with each witness.
sure your focus and your vocal energy is directed at the witness.

If the witness refuses to make eye contact, continue to offer
your eye contact and continue the interview. Having a Third Person at the Interview

The argument in favor of having a third person present dur-

Location of the Interview ing your interviews is that the third person can testify about

what the witness said during the interview, if the person you

The location of the interview should encourage the rapportinterviewed changes his story at trial. The argument against

you seek to build. Experts suggest that the interview roomhaving a witness present is that it interferes with the building of
should be ten feet by ten feet, with overhead lighting and neu-rapport between the attorney and the witness.

2. John E. Reid & Associates, The Reid Technique, Interviewing and Interrogating 6 (1989) (unpublished seminar maféeaisjh(@uathor).

3. Id.at4.
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Although having a third person present may make witnesseswvitness you are about to interview has made a statement, you
a bit more reluctant to give information, it does provide a safety must know its content and have a copy available for the witness
net. You simply cannot tell when witnesses are going to changes well as for yourself. If relevant to the interview, you should
their testimony at trial. The presence of a third party gives thehave visited the crime scene. By thoroughly preparing for the
attorney the option of refuting a witness’s testimony. The pres-interview, you will know what questions to ask and when the
ence of a third party also offers the attorney the opportunity toanswers do not make sense.
get another person’s opinion on the witness’s demeanor and
believability.

Suggestions, not Commandments

Time Any of the suggestions in this article can be taken to an
extreme and become ineffective or harmful. For example, eye
Another factor that will affect your efforts to create rapport contact is important, but taken to an extreme it will unnerve
is time. Building a connection takes time. Make sure to sched-your witness. Instead of conveying that you are an attorney
ule your interviews for a time when you can conduct the inter- who is interested in the witness, you are conveying that you are
view completely. Interviews often take longer than expected;a psychopath. Another example could be made with empathy.
you should schedule your interviews so that you can go past th®&y properly empathizing with the witness’s situation an attor-
time you planned without missing other scheduled events. Fomey can adjust their interview technique to relate better to the
example, if you have an interview that you expect to take anwitness; but too much empathy may cause an attorney not to
hour and a half, do not schedule it for the two-hour block beforeask necessary questions. Ultimately any suggestions in this
an important meeting. Instead, consider scheduling it for a pariarticle must be applied according to your personality, and com-
of the day where you have no other scheduled commitments. mon sense.

Preparation Conclusion

It has been said, “Nothing so undermines the confidence of At the heart of every criminal trial are witnesses. The infor-
a court or jury in a lawyer as his constant groping and fum- mation they possess can be the difference between conviction
bling.”* This comment is equally true of interviewing wit- and acquittal. Improving how advocates get that information
nesses. If an attorney is unclear on the facts or fumbles thédrom witnesses deserves thought and effort. A good rapport
facts, the witness will lose confidence in the attorney and thewill lead to a greater, free-flow of information between attor-
rapport will likely weaken. You must read the entire investiga- neys and witnesses. This flow of information will allow attor-
tion file and know the contents of all witness statements. If theneys to better represent their clients. Major MacDonnell.

4. hmes W. McELHANEY, TrRIAL NoTEBOOK 4 (1994); ScceEssFuLJURY TriaLs 100 (J. Appleman ed., 1952).
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USALSA Report

United States Army Legal Services Agency

Environmental Law Division Notes Under the NCP, there are nine critérifor assessing
response actions, which include threshold criteria, primary cri-
The Environmental Law Division (ELD), United States teria, and modifying criteria. Specifically, the threshold criteria
Army Lega| Services Agency, produces the Environmental are: (1) overall protection of human health and the environ-
Law Division Bulletin, which is designed to inform Army envi- ment; and (2) compliance with applicable, relevant, and appro-
ronmental law practitioners about current developments inPriate requirements (ARARs) or the eligibility of a waiver. The
environmental law. The ELD distributes its bulletin electroni- Primary criteria are: (3) long-term effectiveness and perma-
cally in the environmental files area of the Legal Automated nence; (4) reduction of toxicity, mobility or volume through
Army-Wide Systems Bulletin Board Service. The latest issue, treatment; (5) short term effectiveness; (6) implementability;
volume 6, number 6, is reproduced below. and (7) cost. The modifying criteria are: (8) state acceptance,
and (9) community acceptance.

CERCLA Non-Time Critical Removal Actions With non-time critical removal actions, such an in-depth
analysis is not necessary. Accordingly, EPA Guidance recom-
The Comprehensive Environmental Response, Compensamends that decision-makers consider onIy three criteria when
tion and Liability Act! (CERCLA) addresses the identification, assessing a non-time critical removal actidiese are effec-
characterization, and—if necessary—the cleanup of releases dfveness, implementability, and cost.
applicable hazardous substances into the environfent.
Speciﬁca”y, CERCLA authorizes the undertaking of C|eanups The main difference between the NCP’s nine criteria and the
(response actions) that are consistent with the National ContinEPA,S three criteria is that the EPA's version is shorter. It calls
gency Plan (NCP). There are two basic types of CERCLA for a more streamlined analysis, without the NCP’s modifying
response actions—remedial actions and removal ac¢tidhss criteria. There is also another important distinction, thOUgh
article focuses on non-time critical removal actions. less obvious, regarding the use of “applicable requirements”
and “relevant and appropriate requirements” (ARARS).
Generally, removal actions involve “removing” contamina- CERCLA on-site remedial actions must comply with the sub-
tion that resulted from a CERCLA hazardous substance releasestantive requirements contained in ARARs. Removal actions
Many removals are emergency or time-critical actions. But, are only required to attain ARARs “to the extent practicable.”
with non-time critical removals, decision makers have more Lead agencies are permitted to consider whether compliance is
time to plan their approactGiven the possibility of more plan- ~ practicable by examining the urgency of the situation and the
ning, non-time critical removal actions can raise some interest-scope of the removal actiéh.Hence, one more reason that the
ing questions. One issue that arose recently was whether thBICP’s nine criteria do not apply to these actions. Kate Barfield.
NCP’s requirements for considering a full-blown response
action would apply to discrete non-time critical removal
actions. In short, the answer is no. Here is why.

1. 42 U.S.C. 8§ 9601-9675 (1994)

2. Seed2 U.S.C. §8 9601(14), (22) for definitions of key terms, such as what constitutes a “release” or a “hazardous substance.”
3. See generally40 C.F.R. pt. 300 (1999).

4. 42 U.S.C. § 9604(a).

5. The administrative record requirements for a removal action can be found at 40 C.F.R. § 300.820.

6. 40 C.F.R. § 300.430(e)(9)(iii).

7. EPA Guidance, OSWER No. 9360.0-&idance on Conducting Non-Time Critical Removal Actions Under CERQULA 1993.

8. 42 U.S.C. §9621(a), (d).

9. Note that the removal action must be fund-financed. 40 C.F.R. § 300.415(j).

10. 40 C.F.R. § 300.415(j)(1), (2).
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District Court Rejects Eastern EnterpriseArgument interfere with the reasonable investment backed expectations of
the defendant? (3) what is the character of the government
In United States v. Alcan Aluminum Corporatiéa federal action?*
district court examined whether retroactive application of the
Comprehensive Environmental Response, Compensation and Based on this test, four Justices concluded that the Coal Act
Liability Act'? (CERCLA) constituted a taking under the Fifth violated Eastern’s Fifth Amendment rights. Eastern’s liability
Amendment of the Constitution. Retroactive application of under the Coal Act would have been highly disproportionate to
CERCLA would require Alcan Aluminum Corporation to pay its experience with the retirement plan, and therefore would
for the clean up of toxic waste that the company had previouslyhave constituted an unjust economic bur#ter-urthermore,
disposed of lawfully at a hazardous waste Sit&he district the retroactive nature of the legislation interfered with the
court concluded that the Supreme Court’s retroactivity analysisexpectations of Eastern, because Eastern had not contributed to
in Eastern Enterprises v. Apfétlid not apply to CERCLA® the problem that made the legislation necessary, and Congress
had never before become involved with the coal industry in
In Eastern Enterprisesthe Supreme Court examined sucha manné?. Inaconcurring opinion, Justice Kennedy con-
whether the Coal Industry Retiree Health Benefit Act of 1992 cluded that the retroactive impact of the Coal Act was unconsti-
(Coal Act), when applied retroactively, constituted a taking tutional based upon its violation of the due process cFuse.
under the Fifth Amendme#t. The Coal Act would have forced
Eastern to pay to its former employees’ retirement funds in  In considering Alcan's CERCLA challengéhe district
addition to those that their retirement plan had already estab-court first concluded th&asterncould not be employed as pre-
lished, in compliance with then-current legislatiénThe cedent for thé\lcancase. The court pointed to the fact that the
Supreme Court held that the Coal Industry Retiree Health Ben-holding in Easternwas based upon a plurality decision, in
efit Act of 1992, constituted a taking under the Fifth Amend- which only four Justices had ruled that retroactive application
ment, and thus violated the constitutional rights of Eadtern.  of the Coal Act constituted a takiAgecause the other five Jus-
tices, including Justice Kennedy in his concurring opinion,
In a plurality decision, the Court held that the constitutional- rejected this analysis, the ruling asterndid not constitute
ity of retroactive application of legislation depends upon the binding precedertt.
“justice and fairness” of the statuffeUnder this analysis, three
factors are used in order to determine whether a regulation con- This left the due process claim of Alcan to the “well settled
stitutes a taking: (1) what is the economic impact which the reg-rule that economic legislation enjoys a ‘presumption of consti-
ulation has upon the defendant? (2) does the regulatiortutionality’ that can be overcome only if the challenger estab-

11. United States v. Alcan Aluminum Corp., No. 87-CV-920, 1999 U.S. Dist. LEXIS 7103 (N.D.N.Y. May 11, 1999).
12. 42 U.S.C.A. 8 9607 (West 1998).

13. Alcan Aluminum Corp 1999 U.S. Dist. LEXIS at *5.

14. Eastern Enterprises v. Apfel, 118 S. Ct. 2131 (1998).

15. Alcan Aluminum Corp 1999 U.S. Dist. LEXIS at *5-*13.

16. 26 U.S.C. §§ 9701-9722 (1994).

17. Eastern Enterprisesl18 S. Ct. at 2150-51.

18. Id. at 2141.

19. Id. at 2150-51.

20. Id. at 2146 (citing Andrus v. Allard, 444 U.S. 51, 65 (1979)).

21. Id. (quoting Kaiser Aetna v. United States, 444 U.S. 164, 175 (1979)).

22. 1d. at 2149-51.

23. Id. at 2151-53.

24. 1d. at 2154.

25. United States v. Alcan Aluminum Corp., No. 87-CV-920, 1999 U.S. Dist. LEXIS 7103, at *5 (N.D.N.Y. May 11, 1999) (citatitex).

26. Id.
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lishes that the legislature acted in an arbitrary and irrational

way.”?” Relying on persuasive precedent, the court concluded Litigation Division Note
that retroactive application of CERCLA was neither arbitrary
nor irrational in basis’ Voluntary Resignation: A Common Settlement with an

Ever Present Pitfall
The district court went on to reason that evdrai$ternwere

valid precedent for holding that retroactive use of CERCLA A Common Scenario
constituted a taking, the specific fact situatiorAlnan would
not pass the three—part test. Rather than flndlng an insurmount- Fo||owing a String of misconduct and progressive|y harsher
able economic burden, the district court stated that any ECO'discip“ne' a federal emp|oyee is f|na||y removed from his
nomic impact that CERCLA would have on Alcan would be position. The employee contests the removal before the Merit
diminished by apportionment between responsible p&fties.  Systems Protection Board (MSPB), and threatens to proceed
addition, even if apportionment were not available, Alcan’s before the Equa| Emp|oyment Opportunity Commission
potential liability was considerably less than the sum for which (EEOC) and federal district court, if necessary. In lieu of incur-
Eastern Enterprises would have been ligble. ring the expense and delay of pursuing the dispute before these
forums, the former employee and the Army ultimately agree to
Furthermore, liability was imposed on Alcan because of settle the dispute. The former employee “voluntarily” resigns
actions that it had taken in the past. While Alcan claimed thathijs federal position in exchange for the Army expunging evi-

it had not caused the pollution of the site, that fact remained todence of an involuntary removal from his Official Personnel
be determined. Despite this, Alcan had indeed dumped toXicFijle (OPF)

substances in the area that was now contamidated.

Such a “divorce” between the parties appears to present an
The Army is subject to liability under CERCLA in the same amicable and conclusive resolution for all. However, when the
way as a private partj. The Army does not, however, have former employee’s future plans fail because potential employ-
Fifth Amendment rights. A flndlng that CERCLA violates the ers became aware of the proposed invo|untary removal and
Fifth Amendment rights of private parties could leave the Army ynderlying misconduct through criminal investigation and
responsible for a greater allotment of site clean-up costs finance records located somewhere other than in the OPF, the
Although CERCLA survived the retroactivity challenge in dispute arises anew. The former employee then petitions the

Alcan, the issue may be raised continually until it is ultimately MSPB or sues in federal court for enforcement of the settlement
resolved by the Supreme Court. Christine AzZaro. agreement.

27. Alcan Aluminum Cg 1999 U.S. Dist. LEXIS 7103, at *14.

28. Id. (citations omitted).

29. SeeAlcan Aluminum Corp 1999 U.S. Dist. LEXIS 7103, at *3-*4.

30. While Eastern Enterprises would have been liable for $50 to $100 million, Alcan’s liability was in the approximate®amgé#ion. Seed. at *10.

31. “CERCLA liability has not been imposed on Alcan for no reason; rather, it has resulted from Alcan’s conduct in dispasieguhere hazardous substances
have been found. Consequently, Alcan’s liability is predicated on the link between its waste disposal activities andriheertaliharms caused at [the sites].”
Id. at *11.

32. 42 U.S.C.A. § 9620 (a)(1) (West 1998).

33. Ms. Azzaro is a summer intern at the U.S. Army Environmental Law Division. In August she will be a second year laat Sudiemn’s University School
of Law in New York.

34. A civilian employee’s OPF is a permanent personnel file that contains the primary records of their employment hisheryea#hal government including

Standard Form 50s reflecting when he or she was hired, promoted, demoted, resigned, or terminated. In the Army, an @Riplsy/EEated at the servicing
Civilian Personnel Operations Center (CPOC).
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Judicial Treatment court’s opinion, too vague in its terr¥fsin interpreting a writ-
ten agreement or contract, the court will first ascertain whether
Historically, the Army easily prevailed in such scenarios by the written understanding is clearly stated and was clearly
simply showing that the OPF was in fact expunged and was notinderstood by the parti€s.Words used by the parties to
the source of the adverse information. However, the U.S. Courtexpress their agreement are given their ordinary meaning,
of Appeals for the Federal Circuit no longer endorses thisunless it is established that the parties agreed to some alterna-
position. The court has embarked on a course that is tantative meaning. If ambiguity is found, or arises during perfor-
mount to finding federal agencies strictly liable for any “ambi- mance, the court looks to the intent of the parties at the time the
guities” in the resignation-in-lieu-of-removal settlement agreement was madeThis intention controls over any ambi-
agreement. guity or subsequent dispute over the terms of the agreément.
In King, because the court found that the settlement language
In King v. Department of the Ngtthe Federal Circuit held  was ambiguous, the court was free to expand the Navy’s purg-
that the settlement language “remove all reference to theing requirement to enable the former employee to realize his
removal action from her Official Personnel File,” required the intent of eliminating the information from any source that may
Navy not only to purge documents from the appellant’'s OPF,influence his future employment with the government or else-
but also from her files at the Office of Personnel Managementwhere??
(OPM), the Defense Finance and Accounting Service (DFAS),
and any other records outside the Navy’s control.
Still Not Clear Enough
In justifying this broad expansion, the court went beyond the
four corners of the agreement and reasoned that when an In Newton v. Department of the Arffiythe U.S. Court of
employee voluntarily resigns in exchange for purging the OPFAppeals for the Federal Circuit had an opportunity to review the
of prior adverse action, his goal is to eliminate this information terms of a more specific Army settlement. The settlement tried
from affecting future employment with the government or to avoid future problems by more specifically agreeing to purge
elsewheré® The court went on to note that by correcting only documents related to the appellant’s removal. Following an
those files in the hands of the Navy, and retaining references tanvestigation and the release of a Criminal Investigation Divi-
the action that was subsequently revoked in other official gov-sion (CID) report, the appellant, Mr. Newton, was removed
ernment files, the former employee was denied the intendedrom his position for submitting false claims for living quarters
benefit of his assent to the agreeniént. allowance. During the MSPB appeal, he agreed to voluntarily
resign, and the Army agreed to “Purge from the records of man-
Such a broad expansion of the settlement burden placecdgement and from the Seoul Civilian Personnel Office and the
upon the agency is the result of the court applying contractOffice of the Civilian Personnel Director, United States Forces
interpretation rules to a settlement contract that was, in the

35. 130 F.3d 1031 (Fed. Cir. 1997).

36. Id. at 1033.

37. 1d. The court also cited for support its earlier decisiofhiamas v. Department of Housing and Urban Developmi@dtF.3d 1439, 1442 (Fed. Cir. 1997), where
it explained that the agency’s agreement to deny the truth about the appellant’s performance at HUD to potential future, @mhldirey other agencies of the

U.S. government, was the major benefit that the appellant received in exchange for agreeing to resign from his position.

38. The interpretation of settlement agreements, or any contract, by the federal courts is a question of law that deexies&teco v. Department of the Army,
852 F.2d 558, 560 (Fed. Cir. 1988); Perry v. Department of the Army, 992 F.2d 1575, 1578 (Fed. Cir. 1993).

39. King, 130 F.3d at 1033.
40. Id.
41. 1d.

42. Interestingly, two months earlierfmomasthe U.S. Court of Appeals for the Federal Circuit foreshadowed the problems that federal agencies might have adher-
ing to such settlement agreements in light of the court’s interpretation favoring the appellant’s intent and their bexiredid hargnalysis:

It may well be that it is virtually impossible for agencies to ensure that settlement agreements such as this, requitegdstindy of an
employee’s disciplinary record, can be performed to the letter.

Perhaps as a matter of sound governmental administration such agency agreements should be prohibited.
Thomas 124 F.3d at 1442.

43. No. 99-3021, (Fed. Cir. Mar. 5, 1999).
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Korea, all documents connected with the appellant’s  Fortunately for the Army, the court was able to glean enough
removal.™ additional evidence from the employee’s pleadings to deter-
mine that such an expansive reading of the settlement agree-
After resigning from his Army employment, the appellant ment was in fact not what the appellant had bargained for. The
submitted a petition for enforcement to the MSPB and thencourt found that the appellant was aware of the existence of
appealed to the U.S. Court of Appeals for the Federal Circuit.records outside of Korea relating to his fraudulent activity
The appellant sought to compel the Army to purge its recordsbefore he entered into the settlement agreeffémtditionally,
located outside of Korea of all references to the appellant’ssince the appellant required that all inquiries from prospective
original removal and associated investigattoithe Army employers be directed to the Seoul Civilian Personnel Office, it
admitted that copies of the CID investigation were located atwas apparent to the court that the appellant intended that the
CID Command, Fort Belvoir, Virginia, and at the Central Clear- Army purge the records at that office and prospective employ-
ance Facility (CCF), Fort Meade, Maryland, but argued that it ers be directed to the sanitized records at that office rather than
had not agreed to purge any records located outside of Korea.to unsanitized records elsewhéteAlthough the Army pre-
vailed in this case, but for the admission in the plaintiff's plead-
Although the settlement languageNewton which set out ings, the “ambiguous” settlement language may well have
the records to be removed and their location, was much morgesulted in Army liability for a breach of that agreement and the
specific than that iKing, the Federal Circuit was still troubled requirement to purge the records located outside Korea.
by the meaning of the phrase “purge from the records of man-
agement and from the Seoul Civilian Personnel Office and the
Office of the Civilian Personnel Director, United States Forces The Ever Present Pitfall
Korea.™®
Records on an individual employee can be as extensive as
The court found that this language was ambiguous becaus¢hey are diverse. The former employee’s OPF and his supervi-
it was subject to two reasonable interpretations. One interpretasor’s files may be just the tip of the iceberg. If the CID investi-
tion is that the purging applies &l Army records, wherever gated the employee, there will be records located at the
located,and to the records maintained in Korea. Another rea- servicing CID office and at the CID Command at Fort Belvoir,
sonable interpretation is that the purging is to apply to all Virginia. If the employee held a security clearance, there will
records held by Newton’s supervisors, the Seoul Civilian Per-be records in the CCF at Fort Meade, Maryland. If the dispute
sonnel Office and the Office of the Civilian Personnel Director or misconduct giving rise to an employee’s removal resulted in
located within the jurisdiction of United States Forces Korea, an inspector general (IG) inquiry, there will be records at the
that is, within Kored? servicing IG office and at the Department of the Army Inspec-
tor General Headquarters in Washington, D.C.
Because of this “ambiguous” language, the court stated that
it must discern the intent of the parties at the time of contracting Records are also maintained by agencies outside the Depart-
the agreement. In light of the decisiorkiimg, which only con- ment of the Army. The OPM and the DFAS may maintain
sidered the intent of the employee-appellant in making its deter+ecords referencing a federal employee’s removal. Depending
mination, the court could have easily found that the appellanton the extent of the misconduct, the Federal Bureau of Investi-
bargained for eliminating the effect that this information would gation, the Bureau of Alcohol, Tobacco and Firearms and even
have on his future employment with the government or else-local law enforcement authorities may also maintain records on
where. Thus, requiring the Army to purge the CID Command the former employee. For the unwary or careless labor counse-
records at Fort Belvoir and the CCF records at Fort Meade, ador, agreeing to expunge a former employee’s “record” or even
well as any records that may be located at OPM and DFAS. “Official Personnel File” could result in the requirement to
expunge the former employee’s files at every one of these
record locations.

44, 1d. at 2. The agreement also stated that the documents removed shall include, but not be limited to, the CID investigatezmpfimaoposed removal, the

reply to the proposed removal and the decision to remove; that appellant would be provided with a neutral referencesatmth lsgtiates of employment, posi-
tions held, rates of pay, and that he was performing at a satisfactory level at the time of his resignation; and, thissaftangprospective employers were to be
directed to the Seoul Civilian Personnel Office for this neutral reference.

45, 1d.

46. Id.

47. Id. at 5 (emphasis added).

48. In his reply brief, the appellant stated that “[w]hile subconsciously | may have known that files [outside of Korésf], did ene specifically stated what type
of files or where the files were specifically locatedd:

49. 1d. at 5-6.
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The Obvious Solution former employee’s intent and using the benefit of the bargain
analysis to favor the former employee. Specifically identifying
Government counsel who agree to purge a complainant’sthe location of the records to be purged should not only avoid a
records and enter into a resignation-in-lieu-of-removal settle-suit for enforcement of the settlement agreement in the future,
ment agreement must make every effort to detail what docu-but if a suit for enforcement is filed, it will avoid the court’s
ments will be purged from which employee records. Even morebroad expansion of the record cleansing requirement to other
important, counsel must specifically set out the location of agency records. Finally, for policy reasons labor counselors
those records. Using personnel or legal jargon, even a term ashould never agree to purge CID, IG, or CCF rectrddajor
specific as “OPF,” to refer to files and their locations will be Berg.
found to be too ambiguous and result in the court examining the

50. The importance of the Army’s maintaining investigative records goes beyond the re-employment concerns containedahdatléypent agreement of this
nature and should therefore not be curtailed by such an agreement. While such agreements may be enforceable, théyagitre retigfloyee could not get even
if the appeal to the MSPB was successful. A labor counselor faced with the proverbial unique case where such an agedmmeigthadte in the Army’s best
interest should coordinate, through his respective MACOM labor counselor, and with the Labor and Employment Law Divisidffice tifeThe Judge Advocate
General.
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Claims Report
United States Army Claims Service

Ms. R. Kathie Zink
Claims Management Analyst
U.S. Army Claims Service

Lieutenant Colonel R. Peter Masterton
Executive Officer
U.S. Army Claims Service

Managing Personnel Claims
This article will assist staff judge advocates, claims officers,

Introduction senior claims adjudicators, and other claims office managers, to
manage personnel claifisThe recommendations contained in
Claims has the greatest impact on soldier this article are an accumulation of ideas and practices that have
morale of all that SJA offices do. It can make improved the effectiveness of claims offices throughout the
it or it can break it world.

Among soldiers, family members, and civilians, the reputa-
tion of a legal office is largely based on the services its claims Standard Operating Procedures
office provides. No other part of a legal office has contact with
such a broad range of soldiers and civilians as the claims office. Develop standard operating procedures (SOPs) that clearly
Newly arrived soldiers, family members, and civilian employ- describe the tasks involved in each step of the claims process.
ees invariably contact the claims office if they need to obtain The SOP should be as detailed as a cookbook, telling claims
information on filing a claim for damage to household goods. personnel what tasks to perform and in what order. The SOP
For most of these personnel, this is the first contact they havamust be tailored to your office; a generic SOP or one obtained
with the legal office; the impressions they form will last a long from another office is not sufficient. Copies of SOPs, which
time. In addition to claims for household goods during moves, can be tailored for your office, are available in the materials dis-
the claims office is at the forefront of disaster relief efforts after tributed at the U.S. Army Claims Service Annual Claims Train-
a flood, hurricane, or other disaster. Therefore, it is critical for ing Conferencé.
the claims office to provide the best service possible.

An SOP is not very useful if it simply sits on a shelf. Each

The vast majority of claims processed by most military legal person should have his own copy of the portion of the SOP that
offices are “personnel claims.” Soldiers and civilian personnel pertains to his own duties. Make each person responsible for
file these claims for loss and damage of personal property sustipdating the SOP if it does not accurately reflect proper office
tained incident to service, such as damage to household goodsrocedures. These make excellent tools for training new per-
during a permanent change of station mb\Rroperly manag-  sonnel and establishing uniform office practices.
ing these claims helps to ensure that the claims office and the
legal office have an outstanding reputation.

1. Major General Walter B. Huffman, The Judge Advocate General, U.S. Army, Keynote Address to U.S. Army Claims Trainingc€ ¢6fetrel 997).

2. The Personnel Claims Act permits government agencies to settle claims made by members of the uniformed services empl@gacipedamage to or loss
of personal property incident to service. 31 U.S.C. § 3721 (199&@DeP'T oF ARMY, REG. 27-20, lEGAL SERVICES, CLaiMs ch. 11 (31 Dec. 1997) [hereinafter
AR 27-20]; DeP'T oF ARMY, Pam. 27-162, [EGAL SERVICES, CLAIMS PrROCEDURES ch. 11 (1 Apr. 1998) [hereinafter DAR. 27-162].

3. Other important aspects of claims office management include management of tort claims, affirmative claims, and cldifG$Adnaier 139 (1998). These
topics are beyond the scope of this article.

4. U.S. Rmy CLaims SeERvVICE, WoRLDWIDE CLAIMS TRAINING CoURSE, PERSONNEL CLAIMS MATERIALS, TaB 4: CLAIMs OrFicE MANAGEMENT (Nov. 1998).

For a copy of these materials, contact the Administrative Branch, U.S. Army Claims Service, Building 4411 Llewellyn Ave@enrgerG. Meade, Maryland
20755, telephone (301) 677-7009, extension 206.
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Claims Policies and Guidance The instructions should include a list of local repair fiffs.
Keep this list up to date by checking with local repair firms and
Keep abreast of current claims guidance and policy. Readclaimants who have used them. Your instructions should also
and distribute claims articles and notes publishethia Army explain in detail the need for estimates and the criteria for a
Lawyer® Check the Claims Forum on the Legal Automation proper estimat& Provide examples of repair and replacement
Army-Wide System Bulletin Board Service (LAAWS BBS) estimates, or blank forms for claimants to show repairmen.
and Judge Advocate General’'s Corps Lotus Notes netvork. This is especially critical for electronic items and computers.
Ensure that everyone in your office has a copy of the current
Army claims regulation and claims pampHhet¢ccess tdhe Develop a separate set of instructions for claimants who are
Army Lawyeyand other claims information. not local and will likely have no personal contact with the
claims office. These instructions should be even clearer and
Do not rely on memory, either yours or that of your more more detailed than the instructions provided for local claimants.
experienced personnel. Policies change and memory does not
always keep pace. If you are not sure, look it up!
DD Form 1840R
Instructions to Claimants Unlike most civilian moves where loss and damage must be
. . ) _ reported at delivery, military claimants have up to seventy-five
Develop clear, user_-frlendly |nstruct|or_1§ for Ioc_:al claimants days to notify the carrier of loss and damage. Claimants docu-
to follow when reporting damage and filing claifnsThese ment loss and damage noticed at delivery on the DD Form

instructions should explain, in bold lettering, that the claimant 1g40 joint Statement of Loss or Damage at Delifeflaim-
is required to notify the claims office of loss and damage within ;5 may annotate additional loss and damage later on the

seventy days of delivefy.This is typically done by tuming in - oerse side of the form, which is the DD Form 1840R, Notice
a pink PD Form 1840R, Nf)t'f:e of Loss or I_DamébeThe of Loss or Damag®. They must turn this form in to the local
instructions must also explain in clear, unambiguous language jjitary claims office within seventy days of delivéfy.Your

that this notice is not equivalent to filing a claim and that an yice has an additional five days to dispatch the form to the car-
actual claim must be filed within two years of delivery (not tWo iar17 |t the claimant turns the DD Form 1840R in late your
years of tumning in the DD Form 1840R) Appendix A con-  gice may be unable to recover from the catfiand may not

tains an example of a suggested opening paragraph for claimarg gpje to pay the claimant for items the carrier was not notified
Instructions. of within seventy-five day¥ Consequentlyit is critical to

5. See, e.gLieutenant Colonel Kennerlfzersonnel Claims Notes, Claims Information and the Installation Transportation Office Outbound Shipping Counselor,
ARrRMY Law., Mar. 1995, at 56.

6. The LAAWS BBS is not “Y2K compliant”ife. it does not properly process dates after the year 1999). It is scheduled to be replaced by the Judge Advocate
General's (JAG) Corps Lotus Notes network by the end of 1999. There is currently a claims forum on both the LAAWS BERA\&n@dings Lotus Notes network.
JAG Corps personnel can access the LAAWS BBS and JAG Corps Lotus Notes network through the JAG Corps Internet web pageetetvanwy. mi.

7. AR 27-20supranote 2; DA Rm. 27-162 supranote 2.

8. SeeAR 27-20,supranote 2, para. 11-21b(2); DAR. 27-162,supranote 2, para 11-21f(3).

9. SeeAR 27-20,supranote 2, para. 11-21a(3); DAR. 27-162 supranote 2, para. 11-21g.

10. DA Rwm. 27-162 supranote 2, fig. 11-8B.

11. SeeDA Pam. 27-162 supranote 2, para. 11-7a(1).

12. Every field claims office should maintain a current list of local firms that repair various types of property at dleeasstavhich can be provided to claimants.
At a minimum, claims offices should maintain lists of firms that will repair furniture and vehicles, preferably with &r&sasaimes on each list. Advise claimants
that a firm’s inclusion on the list is not an endorsement of the firm or a guarantee of qualitaMDA7P162 supranote 2, para. 11-21f(4).

13. An estimate of repair should: (1) be legible; (2) be from a company willing to stand behind the estimate and comléidioeped; (3) differentiate between
shipment damage and normal wear and tear or preexisting damage; (4) include the date made, identify the item beingrel/alipteeénsfy the individual and
firm preparing the estimate; (5) state whether the cost of the estimate will be deducted from the work to be perforneeis ar skfarate charge; (6) be prepared
by a firm with expertise in repairing the items damaged; and (7) include drayage fees, when appropriate. ZYAIB2 supranote 2, para. 11-14e.

14. DA Rwm. 27-162supranote 2, fig. 11-8A.

15. DA Rw. 27-162supranote 2, fig. 11-8B.

16. DA Rm. 27-162supranote 2, para. 11-21g(2).
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inform potential claimants of the requirement to turn in the DD will come in handy if the claimant loses the form or disputes
Form 1840R in a timely manner what was written on the form when it was dispatched.

When a claimant turns in the DD Form 1840R, review the
form carefully to ensure that it was properly completed. Adjudication
Advise the claimant of the importance of the seventy-day
reporting requirement and ask if all loss and damage is listed on Claims adjudication is one of the most critical parts of a
the form. Ask to see the claimant’s inventory to make sure thatclaim’s office’s mission. Ensure that your adjudicators provide
he has not given you the wrong form. A claimant who has professional, prompt, and courteous service. Processing time
received two shipments may accidentally list damage to ashould not be your main concern, however. Above all, ensure
household goods shipment on the DD Form 1840R for a hold-that claims personnel are adjudicating claims properly.
baggage shipment. If you do not catch this mistake, you will
not be able to recover against the household goods carrier, since Small claims should be processed differently from other
you never provided the carrier notice of loss. claims. Small claims are those that can be settled for less than
$1000 or do not need extensive investigation (even though
When you review the DD Form 1840R, take the opportunity more than $1000 may be claimed). Identify these claims during
to explain the two-year deadline for filing a claifBe sure to the initial screening of claimants so that these claims can be
emphasize that the two years begins on the date of delivery, ngirocessed as quickly as possible. “First in-first out” processing
the date the DD Form 1840R was turned in to the claims of all claims, large and small, is contrary to Army claims pol-
office?! icy.2®

You must always dispatch the DD Form 1840R immediately, = Formal adjudication techniques should be set aside for small
even if you receive it after the seventieth day. As long as youclaims. An experienced adjudicator should process these
dispatch the form before the seventy-fifth day, you should beclaims on the spot with the claimant present. This permits the
able to recover from the carrier responsible for the loss andadjudicator to ask the claimant questions and explain the adju-
damageé? Even if you dispatch it after the seventy-fifth day, dication. To arrive at settlement, relax evidentiary require-
you may still be able to recover if the claimant has a legitimatements, emphasizing personal inspection of damaged items,
excuse for the delay in turning in the form, such as temporarycatalogs, and telephone calls. The adjudicator should make full
duty or hospitalizatio®® In addition, if any lost items are listed, use of loss of value and agreed cost of repairs for minor furni-
the form will alert the carrier to initiate tracer action to attempt ture damage. The small claims procedure is not a give-away
to find them?* program, but a means for claims personnel to concentrate their

efforts on those claims that need investigation, regardless of

Give the claimant a copy of the DD Form 1840R before he amount, and still accomplish the overall mission of processing
leaves. Keep a copy of the form in your fitesYour file copy claims promptly and fairl¥

17. Id.

18. DA Rwm. 27-162supranote 2, para. 11-26b(2). This 75-day rule was negotiated with the carrier industry and is contained in the Joint MiitayyMach-
orandum of Understanding on Loss and Damage Rules, effective Jan. Irep@8@uced irDA Pam. 27-162 supranote 2, fig. 11-5

19. AR 27-20supranote 2, para. 11-21a(2); DAR. 27-162,supranote 2, para. 11-21g. The 75-day time limit will be met as long as the DD Form 1840R is
dispatchedi(e. mailed or faxed) to the carrier within 75 days of delivery. Field claims personnel type the dispatch date in block@lrof Field claims personnel
must ensure that the form is properly mailed or faxed on the date listed on theSteerid para. 11-21g(3)(b).

20. DA Rwm. 27-162supranote 2, para. 11-21g(6).

21. DA Rwm. 27-162supranote 2, para. 11-7b(2).

22. Joint Military-Industry Memorandum of Understanding on Loss and Damage Rules, effective Janrépi®fed irDA Pam. 27-162 supranote 2, fig. 11-5.
23. Joint Military-Industry Memorandum of Understanding on Loss and Damage Rules, effective Jan.répi®@&ed irDA Pam. 27-162 supranote 2, fig. 11-

5. The memorandum includes exception for “good cause” such as “officially recognized absence or hospitalization of the séeicunregall or a portion of”
the 75-day notice periodd. The Army has interpreted this to mean absence on official duty or hospitalization that either overlaps the end of peeaotice
exceeds 45 daydd. para. 11-21g(2).

24. SeeMr. Lickliter, Dispatch of DD Form 1840R After the Seventy-Five Day Liwityy Law., Sept. 1998, at 57.

25. A signed and dated copy of each dispatched DD Form 1840R must be filed alphabetically by claimant’s name for eaah fidvede files may be subdivided
by month. When a claim is submitted, the form will be incorporated into the claim. Forms for which no claim is submitbedmaistained for two years after

dispatch. DA Rm. 27-162 supranote 2, para. 11-21g(7).

26. Id. para. 11-10b.
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Files who are able to schedule their time in advance. Allowing
twenty to thirty minutes for each appointment will permit
Set up and oversee a simple, user-friendly system for storingclaims adjudicators to settle many small claims on the spot
and moving claim files through the office. It should not be while the claimant is present. The same twenty to thirty min-
labor intensive to manage. All claims should be placed insideutes is sufficient to ensure that large claims are sufficiently doc-
filing cabinets in their respective categories at the end of eactumented. The walk-in periods are best for soldiers who need to
workday. Having files laying around your claims office is drop off their DD Form 1840R or file their claim immediately.
likely to result in lost claims and major problems for your Seeing claimants only on a walk-in basis is counterproductive.
office. Soldiers waste valuable training time waiting, and claims per-
sonnel are unable to adequately schedule their time.
File all personnel claims together in one area. Within these
files, create separate sections based on the stage of processing. All claims offices should be closed to claimants during a
Create one section for claims pending adjudication. Subdivideportion of the week (about eight hours is best) to permit adjudi-
this section into small claims (this should be a fast-moving cat-cators to tackle difficult claims without interruption. Itis coun-
egory) and large clainté. Create another section for claims terproductive to be accessible to claimants at all times, because
awaiting documentation. These are claims that the adjudicatoadjudicators will have no time to settle the claims they receive,
cannot process due to lack of essential evidence. Tell the claimeonduct needed inspections, coordinate visits to the transporta-
ant what is needed, and give him a deadline for providing it.tion and finance offices, or to conduct claims briefings. When
Create a third section for settled claims awaiting the comebackhe office is closed to claimants, make exceptions for soldiers
copy of the payment voucher. who need to turn in DD Forms 1840R before the seventy-day
notice period expires, soldiers who need to file a claim before
The final section should be for recoveries. Subdivide this the two-year statute of limitations runs, and true emergencies.
further into those claims that will be forwarded for centralized
recovery® and claims where recovery will be settled loc#lly.

Carrier recovery files should be filed by the month their sus- Publicity
pense expires. Check these files on a regular basis to ensure
timely dispatch. Regularly publish articles informing the community of

claims policies and procedur&sThe claim’s system is not an
insurance system; articles are an excellent means of explaining
Office Hours the importance of protecting oneself from unnecessary finan-
cial loss. Use notes froithe Army Lawyét and claims pre-
Establish office hours and procedures that allow claims vention information to brief local commanders and to publish
adjudicators to be available to as many claimants as possiblen the local media. Appendix B contains an example of an arti-
but also allow them to complete their adjudications without cle informing the public of claims issues related to household
constant interruptions. Consider local mission requirementsgoods shipments.
when establishing your office hours to ensure that claimants
can come to see you when it is most convenient for them. Con- Include a booklet that briefly explains claims procedures in
sider whether it is appropriate to establish special periods forthe installations welcome packet, which is provided to incom-
claims processing on weekends or during the command’s “fam-ng personnel. Ensure that the booklet stresses the importance
ily time.” of notifying your office of loss and damage within seventy days
of household goods delivery as well as the importance of filing
To make claims adjudicators more accessible you shouldclaims within two years of delivery.
have them see claimants both by appointment and on a walk-in
basis. The appointments are convenient for most claimants,

27. 1d.

28. Small claims are those that can be settled for $1000 or less and those that do not need extensive investigatiayh evere tihan $1000 may be involved.
Seesupranote 26 and accompanying text.

29. Generally, recovery actions that exceed $500 are forwarded to the U.S. Army Claims Service for centralized$eebveBam. 27-162,supranote 2, para.
11-32 (detailing recovery procedures). Centralized recovery files should be organized as describeshin ZYA1B2 supranote 2, fig. 11-35.

30. The procedure for filing claims was described in the previous version of the claims par8pkRtr' T oF ARMY, Pam. 27-162, [EGAL SERVICES, CLAIMS,
para. 11-12 (15 Dec. 1989).

31. DA Rwm. 27-162supranote 2, para. 11-21d.

32. See, e.gMr. Lickliter & Lieutenant Colonel Mastertoighicle Theft and Vandalism Off-Po&gmy Law., Feb. 1999, at 50; Lieutenant Colonel Mastertise
of Privately Owned Vehicles (POVs) for the “Convenience of the Goverfimdenty Law., Feb. 1999, at 50.
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Briefings should explain the need to annotate fully the DD Form 1840 at
delivery and to turn in the DD Form 1840R within seventy days
Inquire about newcomer briefings and get on the schedule toof delivery.
brief incoming personnel on claims issues. When units are
deploying, make sure you brief them on claims issues before Provide transportation counselors with the counseling
they deploy. Brief commanders of deploying units as well, to checklist published in the claims pamplietThis checklist
ensure that they do not give out guidance that conflicts with contains much of the advice mentioned above and can be repro-
Army claims policy. This is particularly important when a duced and handed out to claimants. The counselors should also
command establishes limitations on the types of personal propgive claimants the pamphliés Your Move® which describes
erty that soldiers may take into an operational area. many claims aspects of a household goods move. However,
simply handing the soldier a few pieces of paper is not enough;
Brief deploying and incoming personnel in groups. Group ensure that the counselors are also providing soldiers good
briefings are better than individual briefings because they areadvice on safeguarding property and documenting damage.
more complete. When briefing large numbers of people indi-
vidually, you may be tempted to give more cursory briefings
and miss important information. Automation

Alternatively, videotape one of your claims experts carefully ~ Familiarize yourself with the Personnel Claims Manage-
explaining the forms and instructions to an imaginary claimant. ment Program. This program assists the U.S. Army Claims
This way you can review the briefing to ensure it is complete Service to track claims and provide statistics to develop its bud-
and there will be no question about what the claimant is told.get*® The program allows managers to manage claims within
Such a video can be especially helpful during busy times, whenrtheir offices. It offers many features that, if used, will provide
your personnel would not otherwise be able to conduct brief-a wealth of information about the number and type of claims in
ings. If your installation has a local cable channel, run the videoyour office.
as a public service. This does not take the place of personalized
service, but is an effective way of supplementing your services. Processing time should not dictate how you use the Person-

nel Claims Management Program. You must always log in

claims the day you receive théilf a claimant does not have
Transportation Counseling all of the necessary documentation, do not hand the claim back

to him or delay logging-in the claim. Accept the claim and log

Involve the claims office in the transportation office brief- it in to the database; the program has a feature that permits you
ings for departing personn&l.Encourage transportation coun- to stop the calculation of processing time while the claimant
selors to provide claimants with tips, such as taking obtains the necessary documentation.
photographs and videotapes of property before shipment, espe-
cially large collections of valuable items, such as compact
disks. Soldiers should be told to photograph not only the com- Fiscal Integrity
pact disk jewel covers, but also the disks themselves, to show
what is inside the covers. Counselors should advise soldiers to All claims are paid from a central open allotment, managed
keep receipts and ship them separately from the householdy the U.S. Army Claims Serviég.The Army Claims Service
goods. Counselors should also explain the importance of theprovides each field claims office with a spending target, known
inventory and tell soldiers how to annotate it to object to the as a claims expenditure allowance (CEAKeep track of your
carriers’ preexisting damage notations. Finally, the counselorsCEA so you know whether you have funds to pay cldhizal-

33. DA Rwm. 27-162supranote 2, para. 11-24See alsd_ieutenant Colonel Kennerlfzersonnel Claims Note, Claims Information and the Installation Transpor-
tation Office Outbound Shipping Counseldrmy Law., Mar. 1995, at 56.

34. DA Rwm. 27-162,supranote 2, fig. 11-12. This checklist explains claims aspects of moves. It provides claimants with advice on documentirig ofvnersh
property before the move, completing the inventory and other documents during the move, and filing the DD Form 1840Ra¥ter the

35. DeP'T oF ARMY, Pam. 55-2, Ir's Your MovVE (1994).

36. DA Rwm. 27-162supranote 2, paras. 11-32¢(1), 13-1b.
37. Id. para. 13-1b(6)(a).

38. Id. para. 13-11a.

39. Id. para. 13-11b.

40. Seeidpara. 11-21i.
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ance your budget weekly. Ensure that the CEA balance in youask claimants if they were able to understand your office’s
claims database accurately reflects your actual expendituresinstructions and whether the list of repairmen was adequate.
Overseas field offices should ensure that their figures matchAppendix C contains examples of effective claimant surveys.
those of the servicing finance office.

Report your expenditures, recoveries, and projected needs to Training
the U.S. Army Claims Service Budget Office. Your office is
required to submit a status of funds report by the seventh calen- Train all of the new claims personnel. Be available to
dar day of each month. answer their questions, and to provide guidance. Do notrely on
the claims staff to train one another. Keep yourself in the infor-
Ensure that you are using the correct claims payment procemation loop. Provide inter-office cross training.
dures. Most claims offices now pay claims electronically.
Ensure that your office’s payment procedures comply with  Budget for claims training, as well as courses that will
Army Claims Service guidance and provide the quickest possi-improve the overall effectiveness of your office. Never assume
ble payments to claimants. Coordinate with your servicing-  that because some of your staff have “been here forever” they
finance office to resolve any payment problems. cannot benefit from training. Even experienced personnel need
a refresher, just like professional baseball players need to return
You must also ensure that your office properly safeguardsto spring training to refocus on the fundamentals.
valuable items, such as incoming checks. All recovery checks
must be inside a locked box inside a file cabinet between the The U.S. Army Claims Service hosts regular video-telecon-
time that the office receives them and the time that they areferences for claims offices in the United Stdtedmportant
deposited or returned as insufficient. You must either depositnew claims policies and other guidance are disseminated at
or return checks within seven calendar ddys. these teleconferences. The teleconferences are announced on
the Legal Automation Army Wide System Bulletin Board Ser-
vice (LAAWS BBS) and the Judge Advocate General’'s Corps
Claims Survey Lotus Notes networf® You and the claims office staff should
go to these teleconferences, even if that means traveling to
Create and use an effective survey to determine how youranother installation’s teleconference center.
office is performing. Also, select several claimants at random
each month and contact them. These are excellent ways to The U.S. Army Claims Service currently offers two training
monitor your claims operation and claimants’ opinions of it. courses: the Annual Claims Training Course in the fall and the
Remember that your office exists to provide a service. You owePersonnel Claims Basic Training Course in the spring. The
it to the claimants and yourself to monitor the quality of that Annual Claims Training Course provides an excellent refresher
service. and update for experienced claims persoffn@end as many
of your claims professionals as possible to this course. At a
It is important to distribute surveys to every claimant. Do minimum, the claims judge advocate and senior claims adjudi-
not simply make surveys available to claimants if they wish to cator should always attend this course. The course is designed
take one. A “take one” procedure will ensure that you only getto be a “train the trainer” course, so those returning from the
responses from the angriest claimants and those who have eourse should pass on the lessons learned to others in the office.
specific problem to identify. Place the survey in your instruc- The Personnel Claims Basic Training Course provides a hands-
tion packet and ask all claimants to complete it. This is espe-on training for new personnel and experienced personnel who
cially effective if your office adjudicates claims “on the spot.” need a refresher in claims adjudication and recovery.
The U.S. Army Claims Service—Europe and the U.S. Armed
Ensure that your survey has tailored questions that will helpForces Claims Service—Korea both offer their own annual
you determine if your claims operation is effective. You should claims training course$. Claims professionals in Europe and

41. Id. para. 13-12c.

42. Id. para. 11-21j (discussing the general payment procedures). The Standard Financial System Redesign (STANFINS SRD1), s palbagraph, is being
replaced by the Computerized Accounts Payable System-Windows (CAPS-W), a new method of authorizing claims paymentsyst@im pemsts claims offices
to electronically authorize payment of claims. The other procedures described in paragraph 11-21j are still accurate.

43. Id. paras. 11-28c through f (describing the procedures to be followed for accepting checks and returning them to carriers).

44, Id. para. 1-15a(2).

45, Seesupranote 6 and accompanying text.

46. SeeDA Pam. 27-162supranote 2, para. 1-15a(2).
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the Far East should attend these conferences to the maximum People
extent possible.
People are your most important assets—take care of them.
The U.S. Army Claims Service also offers claims assistancelLet them know you appreciate their efforts. Reward them any
visits to field claims offices. During these visits, one or more way you can, with civilian recognition awards or just a pat on
claims experts from the Army Claims Service will visit your the back. You cannot successfully manage a claims office with-
office, analyze your office procedures, and provide suggestedut a loyal staff.
improvements. These visits permit offices and the Army
Claims Service to share successful time and work management One way to recognize your people is to apply for The Judge
practices and ensure claimants receive consistent, high-qualitAdvocate General’s Award for Excellence in ClaithsThis
service throughout the Arnt. award is given annually to the best claims offices in the world.
The criteria for the award are published in the Claims Forum of
the Legal Automation Army-Wide System Bulletin Board Ser-
Resources vice (LAAWS BBS) andThe Army Lawye¥ Most of the sug-
gestions mentioned in this article are included as criteria for the
Make every effort to ensure that claims staff has the toolsaward.
that they need to do their job: a copier; a lock-box or safe for
recovery checks; a vehicle, time, and funds to perform inspec-
tions; and a camera to record damage during inspections. Dig- Conclusion
ital cameras permit integrating photographs into the claims
adjudication packets. They also eliminate potential difficulties ~ The goal of the Army personnel claims system is to improve
associated with processing film. Make sure your staff judgemorale. Proper management of personnel claims is critical to
advocate knows what your office needs. Ask him to budget forrealize this goal.
claims requirements.
The first step to proper management is developing proper
If your office has a temporary backlog of carrier recoveries, procedures. Develop clear instructions for claimants, process
contact the Budget Office of the U.S. Army Claims Service to DD Forms 1840R promptly, adjudicate claims fairly, and
determine if you qualify for the temporary carrier recovery ensure claims are filed properly. Establish office hours that are
clerk program. The Army Claims Service has limited funding convenient for claimants but allow your adjudicators time to
to provide field claims offices with carrier recovery clerks to complete their work. Publicize claims information whenever
assist with a temporary recovery problem. This funding may possible and become involved in newcomer briefings and trans-
enable you to hire a temporary clerk to eliminate a carrier portation counseling. Use claims automation programs appro-
recovery backlog. Do not cut your permanent recovery clerk priately and keep track of your claims funds. Survey claimants
positions based on this program. The Army Claims Service carto see where you can improve. Equally important is taking care
only provide limited funding to resolve a temporary problem. of claims personnel: ensure they are properly trained, have ade-
guate resources, and are rewarded for good work.

If you properly manage your claims office and ensure it pro-
vides the best service possible, you will not only increase
morale, but also improve the reputation of your entire legal
office.

47. 1d. para. 1-15b.

48. Id. para. 1-16.

49. Id. para. 1-17.

50. The award criteria for Fiscal Year 1998 were published on the Claims Forum of the LAAWS BBS in July 1998. They pudsishlsd in the November edition

of The Army Lawyer. Ségeutenant Colonel Mastertolaims Management Note, The Judge Advocate General's Excellence in Claims Awvard_aw., Nov.
1998, at 69.
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Appendix A
Suggested Opening Paragraphs for Claims Instructions

We are sorry you sustained damage and/or loss in your recent move. The mission of the Claims Office is to assist you in filin
your claims and to settle your claim fairly and without undue delay. We will then try to make the carrier pay the Arndafoate
and/or loss it caused. In order for us to do this, it is important that you read and follow these instructions carefully.

THERE ARE TWO DIFFERENT TIME LIMITATIONS THAT AFFECT YOUR CLAIM:

1. WITHIN 70 DAYS OF DELIVERY YOU MUST NOTIFY OUR OFFICE IN WRITING OF ALL __ DAMAGED AND
MISSING ITEMS. This allows us to comply with contractual requirements and inform the carrier of damaged items and request
tracer action for missing items. You should use the pink DD Form 1840R to do this. If you do not notify us we must deduct from
your payment the amount of money we could have recovered from the carrier. This may mean that you will be paid nothing on yot
claim. THIS NOTICE OF DAMAGE OR LOSS IS NOT A CLAIM AGAINST THE GOVERMENT.

2. WITHIN TWO YEARS OF THE DATE YOU RECEIVED YOUR GOODS YOU MUST FILE YOUR CLAIM

AGAINST THE GOVERNMENT. You should do this by completing the attached DD Forms 1842 and 1844. This two-year
requirement is established by lalt.cannot be waived.
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Appendix B

Sample Claims Article

FAIR COMPENSATION FOR DAMAGES DURING PCS MOVES

Moving is something with which all soldiers are familiar. Unfortunately, moves often result in loss and damage of thengems be
shipped. Whether it is a scratch on a family heirloom or a box of your favorite compact disks that disappears duringghelhmove,
losses can be traumatic.

The military claims system is designed to help soldiers recover for such losses. Itis also designed to ensure thatebeararrie
sible for the loss and damage is held accountable. This article will explain the military claims system and explain veays you ¢
ensure fair compensation for any loss and damage you suffer during a PCS move.

Before the Move

The best way to ensure you will be compensated for loss and damage during a move is to take a few precautions before the mc
This is the best time to document what you own and to ensure that you have the insurance coverage that you need.

The first thing to consider is whether you need additional insurance protection. You can either purchase your own insurance ¢
for moves within the continental United States, you can buy additional insurance protection through the transportatiéyaifice.
do not purchase insurance, the Army claims office can only pay the depreciated replacement or repair cost of your logednd dama
items. This is because the relevant claims statute only allows payment for current market value and not full replacement cost.
addition, the claims office has certain maximum amounts payable for specific items; for example, the maximum for steret equipme
is $1000 per item and $4000 per shipment. If you need more protection, you should consider buying insurance.

Most private insurance contracts will reimburse you only for items lost or destroyed during shipment; they usually wiirnot cov
damaged items (items which can be economically repaired). Some insurance companies provide “full replacement” cost protectic
this means that if your ten year old television is destroyed they will pay to replace it with a comparable new televisiosurEach
ance policy is different; it is important to find out if the coverage satisfies your needs before your move.

For moves within the continental United States you can also arrange for two types of insurance through the transpoetation offic
“Option 1” or “higher increased released value” insurance will provide you with a greater dollar amount of protectionidorindiv
items. For example, if you purchase “Option 1” insurance and your stereo is destroyed, the carrier will pay you thedlealeziate
of your stereo up to the full amount the protection you purchased, regardless of the $1,000 maximum amount allowable for stere
items. “Option 2" or “full replacement protection” entitles you to the full un-depreciated value of your lost and destnayeddte
example, if you purchased “Option 2" insurance and your stereo was destroyed, the carrier should pay you the cost ofla compara
new stereo. If your stereo is merely damaged, however, the carrier has the option of repairing it. Both “Option 1” an@™Option
insurance are purchased from the carrier, so your payment will ultimately come from the carrier. Your local transpodetan offi
claims office can explain the procedures for filing an insurance claim against the carrier.

Documenting what you own is perhaps the most important thing to do before your move. Ensure that you save receipts, bill
appraisals, high value item inventories, and other proof of ownership. These important documents should never be shqaped with y
household goods. Ship them separately or, better yet, hand-carry them. This way, if your entire shipment is lost, yoawproof of
ership will not be lost as well.

An excellent way to document what you own is to take pictures or videotape of the items in your house immediately before th
move. If you have an extensive compact disk collection, or a number of Hummel or Lladro figurines, this is an excellatemay of
onstrating the extent of your collection. Ensure that you videotape the open jewel covers of your compact disks, shoskisg the di
inside. Pictures and videotapes have an added benefit; not only will they show what you own, but they will also demoecwitrate the
dition of your items. If the movers scratch your dining room table, you will have a much easier time proving that thecsoragch o
during the move if you have a picture of the table taken immediately before the move. Carry the photos and videotapedawith you;
not ship them.
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During the Move

When the packers arrive to pick-up your household goods, you should be ready for them. You should have already decided wt
items you want the movers to pack and what items you will hand-carry to your new assignment. It is critical to lock iteams you pl
to hand-carry in a separate room or in your car, where they are not accessible to the movers.

It is best to hand-carry small, valuable items such as jewelry, rather than to allow the movers to pack them. If you deeide to h
the movers pack your jewelry, ensure thathitem is listedseparatelyon the inventory.Cash, coin collectionsand similar items
should never be packed; yaill not be paidfor these items if they are lost. As mentioned above, receipts and similar proof of own-
ership should either be hand-carried or, at a minimum, shipped separately.

When the movers have completed packing up your household goods and loading them onto the truck, they will present you wi
an inventory of all of your belongings. You should check this document carefully to ensure that it is accurate. Each fitleeitem o
inventory will contain a description of what it is (such as “3.0 cubic foot carton” or “chair”). For items of furniture, fimgedasn-
age will be listed using a code found at the top or bottom of the form (for example “sc, ch - 6, 8, 9" means that thadagsidad
of your chair are scratched and chipped). Examine the preexisting damages carefully; if the movers have exaggerated the amoun
preexisting damages, you should state your disagreement directly on the inventory, in the “remarks” section directly above yot
signature. Do not argue with the movers; simply list your disagreement on the form.

When the movers deliver your household goods, make sure that they have delivered everything. Have a copy of the invento
handy and check off the numbers of items when the movers bring them into your new home.

If you notice that any items are missing or damaged, note this on the pink form (DD Form 1840), which the movers will give you.
Do not leave this form blank if you have missing or damaged items; the government uses this form later to evaluate whetber the
did a good job. There is no need to unpack all of your items at this time; you can note additional missing and damageddtems la
the reverse side of the pink form (the reverse side is the DD Form 1840R).

After the Move

Unlike most civilian moves, where loss and damage must be noted immediately after delivery, soldiers have seventy gays to noti
the local claims office of loss and damage. This means that after your household goods have been delivered, you haagsseventy ©
to unpack them and note any loss and damage on the reverse side of the pink form (the DD Form 1840R). Thoroughly inspect yc
items: turn on electrical items to ensure they still operate; open the jewel covers of your compact disks to ensureréhstitlisks a
there; check your figurines to ensure they are not chipped. At this point, it is sufficient to state the general natlamagteuch
as “stereo—does not work.” There is no need to get a repair estimate at this stage.

You mustturn in the reverse side of the pink form (the DD Form 1840R) to your nearest Army claims office within seventy days
of the delivery of your household goods. Failure to do so will make it impossible for the claims office to collect fromethe ca
responsible for your loss. As a result, the claims office will not be able to pay you for any items that you failed withéport
seventy days.

When you turn in your DD Form 1840R, the claims office will provide you with forms and information on filing your claim. At
this point, you will need to get repair estimates and other documentation to substantiate the amount of your loss. Yoyelaase two
from the date of theriginal delivery (not from the date you turned in your DD Form 1840R) to file a claim. If you are late in filing
your claim, the government will not be able to pay you anything.

The Army claims system is designed to help you. However, you also have a responsibility to protect yourself. If youdkeep prop

records of what you own and promptly document damages that occur during the move, you should be able to recover the fair val
of your loss. If you have questions, your local transportation office and local claims office can provide the answers.
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Appendix C

Sample Claims Questionnaires

DEPARTMENT OF THE ARMY
Office of the Staff Judge Advocate
Headquarters, 44th Infantry Division and Fort Swampy
Fort Swampy, Vermont 11111

Dear Claimant:
The mission of the Claims Division of the Office of the Staff Judge Advocate is to process and settle claims receivelg in a time
and fair manner consistent with applicable regulations. We want to ensure that claimants are receiving service consistent with

mission. This questionnaire is being furnished to you so that you can evaluate the service you received when you submitted yc
claim.

Please take a few minutes to complete the questionnaire and to include any additional comments you would like to make. Plee
return it to this office in the stamped, self-addressed envelope enclosed.

Your cooperation in completing this questionnaire is very important to us. We need feed-back from claimants so we may continu
to improve the manner in which we process claims and so we can provide the best service possible. Thank you for yoom.cooperati

Sincerely,

THE CLAIMS DIVISION

Encl
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QUESTIONNAIRE

PLEASE COMPLETE THIS FORM AND RETURN IT IN THE SELF-ADDRESSED ENVELOPE SO WE CAN EVALUATE
THE SERVICES WE PROVIDED YOU.

1. The service | received on my claim was: (check one)
__EXCELLENT___GOOD___FAIR___POOR
2. What source informed you of the correct method of filing a claim against the U.S. Government?

____Transportation Office__Unit___ Claims Office
____HHG Office____Friends___ Other

PLEASE CIRCLE, WHEN APPLICABLE, ONE OF THE FOLLOWING: 1-EXCELLENT; 2-GOOD; 3-ADEQUATE; 4-INADE-
QUATE; 5-POOR

1. Were the instructions you received from the claims office, along with the instruction book, clear enough to enalile yourto f
claim?

1 2 3 4 5
2. Was your claim processed expeditiously (in a speedy and efficient manner)?

1 2 3 4 5

3. Were the reasons for your settlement thoroughly explained to you?

1 2 3 4 5

4. Did you find the claims personnel to be courteous, knowledgeable, and professional individuals?

1 2 3 4 5

5. If you were not satisfied with your settlement, were you informed of your right to submit new evidence and requegreeconsid
tion?

Yes No

6. Further comments:
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QUESTIONNAIRE

Please answer the questions below and provide comments to assist us. If the space provided for your comments ispteasgécient,
continue your comments on the reverse of this sheet or attach an additional sheet.

1. My overall evaluation of the assistance and services | received at the claims office is:
Excellent Good Fair Poor

2. Do you believe your claim was settled in a fair manner:___Yes  No
If not, why not?

3. Were you treated courteously by the staff? Yes  No
If not, with whom did you deal and what was the problem?

4. When you received your claims packet, did the written instructions and the directions from the claims clerk adeqaately expl

how you were to prepare the forms? Yes No

5. If your claim could not be paid in full, were you given a thorough explanation of the method used to settle the claim?
Yes___ No

If not, what did we fail to explain?

6. If you had repair work accomplished on your damaged items, please rate the repair facility below:

FIRM ITEMS REPAIRED RATING COMMENTS

coopw

7. Please provide comments on any other areas of the claims office that you feel are worthy of praise or need improvement.

Date Name (optional)
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CLAMO Report

Center for Law and Military Operations (CLAMO)
The Judge Advocate General’s School

CLAMO Personnel Additions State guidance and information, information papers, and NEO-
focused training vignettes (scenarios).
The Center welcomes the addition of a second judge advo-

cate observer-controller (O/C) to the National Training Center CLAMO-71D Ops.This database is intended to provide a
(NTC), Fort Irwin, Californiat This O/C will join the NTC needed forum for enlisted judge advocate personnel to share
Mustang Team in dealing with civilians on the battlefield and resources and lessons learned. It was developed with the assis-
will assist the Lizard Team in scripting the scenarios and eventgance of the Combat Developments Department. It includes
that confront units during their rotatiohsThe Center also wel-  AARs authored by enlisted legal personnel (71Ds) or contain-
comes a third O/C at the Joint Readiness Training Centeling information specific to 71Ds, sample legal products, and

(JRTC), Fort Polk, Louisians. information on the rucksack deployable law office and library
(RDL).
CLAMO Databases CLAMO-Korea.This database was created to provide

Korea-specific operational law materials. To date, it includes
The Center for Law and Military Operations continues to an electronic version of the U.S.-ROK Status of Forces Agree-
expand its electronic databases in support of its mission toment, with Minutes and Understandings On Implementation,
examine legal issues that arise during all phases of militaryall procedures for disposition of serious crimes, and the Depart-
operations and to devise training and resource strategies foment of State Human Rights Reports for North and South
addressing those issues. These databases are accessili{erea.
through your local Army office of the staff judge advocate
Lotus Notes servers, or through the Internet at The Judge Advo- CLAMO-Kosovo.This database contains materials perti-
cate General's Corps’ website, <www.jagcnet.armymil nent to operations undertaken in the Balkan region in support of
the peace operation in Kosovo.
Since the posting of the last CLAMO Lotus Notes database
update, the following databases have been developed: In the near future, the following databases will also be
added:
CLAMO-War Crimes.This database contains United
Nations (UN) Conventions and UN Security Council Resolu- CLAMO-OJF. This database will contain documents and
tions pertinent to war crimes; Rules of Procedures and Evi-materials from the continuing mission in Bosnia (Operation
dence for the two International Criminal Tribunals; and war Joint Forge) that will supplement the previously released data-
crimes materials relevant to Yugoslavia and Kosovo, Bosnia,bases CLAMO-OJE and CLAMO-0JG, dealing with Opera-
Rwanda, and Desert Shield/Storm. tions Joint Endeavor and Joint Guard, respectively.

CLAMO-NEO. Created by CLAMQ’s Marine representa- CLAMO-ROE.This database will be launched in conjunc-
tive, the non-combatant evacuation operations (NEO) databasé&on with the to-be-published CLAMO publicatiohhe ROE
includes after action reports (AARs) from non-combatant evac-Handbook It will include materials on rules of engagement
uation operations, Department of Defense and Department ofROE) development and training, and problem areas, to include

sample annexes and training vignettes for situational training

1. To contact the NTC O/Cs, call CPT Nicholas (Nick) King at (760) 380-6412 or e-mail him at Bronco70@irwin.army.mil.
2. SeeCLAMO Report,The Shifting Sands at NT&rmy Law., Mar. 1998, at 46 (discussing the NTC).

3. To contact the JRTC O/Cs, call MAJ Paul Wilson at (318) 531-0286 or e-mail him at WilsonPS@emh2.army.mil.
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CLAMO-CTCs.This database will provide information Assault), conceived this method for issue development and res-
concerning the four Combat Training Centers (CTC), to olution, which should benefit all judge advocates in operational
include the Battle Command Training Program (BCTP), the law assignments.

NTC, the JRTC, and the Combat Maneuver Training Center

(CMTC). It will include photographs depicting the training TheField Guideis an “SOPplus” Brigade judge advocates

conditions, descriptions of the training that occurs at each CTC may not have the room to deploy with their OSJA field standard

and sample legal products (such as legal and ROE annexesperating procedures (FSOP). However, if an OSJA has prop-

operational law training scenarios, pre-deployment checklists,erly developed and implemented an FSOPFik& Guidewill

packing lists, and more). be the extract from the FSOP that is relevant to that OSJA's bri-
gade operational law teams (BOLTS). Honing the OSJA FSOP

Figures 1 and 2 at the end of this article depict the CLAMO into those elements specific to the BOLTS will create the
Lotus Notes databases, as seen when replicated on a Lotubeart” of theField Guide
Notes server, and the CLAMO database on the Internet at the
JAGCNet web site, respectively. The Center posts a wide TheOperational Law Handboois the self-described “how
range of material to assist the operational law attorney, toto’ guide for judge advocates practicing operational law.”
include the text of international agreements, Power Point pre-Although it is a “focused collection of diverse legal and practi-
sentations, formal AARs, draft memoranda, and other cal information,” theDperational Law Handboo#oes not pro-
documents. The Center obtains these materials from judgevide a methodology for judge advocates to follow from issue
advocates and soldiers in garrison, in the field, and thosedetermination through resolutionDuring operations, a
deployed in operations. The Center solicits judge advocates taleployed judge advocate will, in addition to having limited
submit all materials that may assist other legal personnel to betresources available for problem solving, be constrained by
ter perform their mission and to provide legal support to opera-METT-T (mission, enemy, time, terrain, and troops) factors and
tions. by limited communications with higher echelon judge advo-

cates.

In an effort to improve operational readiness and the speed
and quality of legal support to operations, the Center requests The 101st Airborne Division (Air Assault) OSJA has
that judge advocates in the field submit legal products to add tdearned that establishing, training, and employing a series of
the upcoming CLAMO-CTCs database. One of the sampleissue resolution procedures overcomes many of the obstacles
legal products that will be included in the CLAMO-CTCs data- judge advocates encounter while attempting to resolve legal
base is thdudge Advocate Field Guitldeveloped by the 101st  issues in an operational setting. A unit-specific operational law
Airborne Division, Fort Campbell, Kentucky. Théeld Guide Field Guidegreatly assists deployed judge advocates in provid-
was developed as a form of a judge advocate “rangering accurate and timely issue resolution. Important to note is
handbook.” This guide is described further in the accompany-that thisJudge Advocate Field Guiddpes not provide legal
ing CLAMO Note from the Field. The judge advoc#ield answers. Rather, thiseld Guideprovides procedural steps that
Guidewill be available on the CLAMO-CTC database. Major should be followed to provide accurate and timely issue
Randolph. resolution. Legal research and analysis are still required for

ultimate issue solving.

CLAMO Note From the Field:
Implementing the Field Guide
Judge Advocate Field Guides: An Operational Law

Method for Organizing Legal Problem Solving TheField Guideis designed to provide a systematic research
starting point for brigade judge advocates and legal specialists
Introduction faced with operational law issues. Each issue addressed within

theField Guideprovides a list of procedures, contacts, and ref-

This note introduces the operational I&eld Guide or erences for addressing and initially solving “common” battle-

“smart book,” for attorneys assigned as brigade judge advo-field issues. These procedures, contacts and references are the
cates and division operational law attorneys. The Office of thecrux of theField Guideand are developed frofM 27-10Q
Staff Judge Advocate (OSJA), 101st Airborne Division (Air Legal Operationsdoctrinal requirements, division tactical

4. Captain Eric Young, Judge Advocate Field Guide (1999) (unpublished manuscript on file with the Operation Law bra@ficefohthe Staff Judge Advocate,
101st Airborne Division, Fort Campbell, Kentuclagailable at<www.jagcnet.army.m#.

5. SOP is standard operating procedure.
6. SeelNT'L & OPERATIONAL LAW DEP' T, THE JUDGE ADVOCATE GENERAL'S ScHooL, U.S. ArRmy, JA-422, @ERATIONAL LAw HanDBOOK, preface (1998).

7. ld.

88 AUGUST 1999 THE ARMY LAWYER « DA PAM 27-50-321



standard operating procedures (TACSOP) requirements, OSJAeferred to as the “JAG Reports,” as they are unique to the
FSOP standard®perational Law Handboolguidance, and  OSJA and legal operations.
judge advocate experience.
Four JAG reports were created, and each serves a uniquely
Due to the diverse nature of both conventional operationsdifferent purpose. The “JAG 1 Report” is the law of armed
and military operations other than war (MOOTW), thisld conflict incident report. The “JAG 2 Report” is the serious
Guideis not designed to be all-inclusive of the numerous legalincident report, and mirrors the serious incident reporting
issues that could arise on the modern battlefield. Rather, thisequirements contained in the division TACSOP. The “JAG 3
Field Guideincorporates several of the more “common” issues Report” is the daily report of legal actions in the area of opera-
that might be encountered during operations and outlines thdions, which each brigade judge advocate is required to submit
“steps” that should be followed to resolve those issues. In addito the DREAR OSJA cell during every twenty-four-hour
tion, theField Guideprovides a starting point for resolving period. The “JAG 4 Report” is the fratricide report, which also
issues similar to those outlined in thield Guide mirrors the reporting requirements contained in the division
TACSOP.
The Field Guideincludes the following substantive areas:
law of armed conflict issues, fratricide reporting and investigat-  These reports are necessary, as judge advocates have limited
ing procedures, select criminal law procedures, civilian prop- communications options when deployed. Most judge advo-
erty damage resolution procedures, and select administrativeates at the brigade level do not have direct communications
law issues. In addition, thieield Guideexplains procedures  with their higher echelon judge advocates at division level and
(including notification procedures to higher headquarters judgemust “borrow” another staff section’s radios, secure fax, or
advocates, with whom to investigate and/or coordinate for issueother communications medium in order to transmit
resolution, and how to follow-up and ultimately close-out an information. Since the simple solution (providing judge advo-
issue) that the brigade judge advocate should follow when han€ates with their own communications devices) is not always the
dling various issues. Further, theeld Guideoutlines the gen-  easiest to achieve, another method was required in order to
eral responsibilities that the division main command post enable judge advocates to transmit significant information in a
(DMAIN) OSJA cell and the division rear command post timely and concise manner that would not significantly inter-
(DREAR) OSJA cell have with regard to issue tracking, report- fere with tactical operations center (TOC) operations.
ing, and resolution.
Balancing the need for timely information against limited
communications resources, it was determined that a concise set
Issue Resolution of reports would streamline the information flow between bri-
gade and division level judge advocates. The JAG reporting
Recent Battle Command Training Program (BCTP) Warf- system allows the brigade judge advocate to use almost any
ighters, as well as rotations at the NTC and the JRTC, demoneommunications device (SINCGARS, FM, LAN, TAC phone,
strated that similar issues arise during any operation. Howeversecure fax, and the like) to send a concise, formatted report that
each time an issue arose, judge advocates at the brigade aride receiver will be able to easily understand. A brigade judge
division levels “re-invented the wheel” to resolve the issue, or advocate simply has to identify which report is being sent, and
attempted to locate and question another judge advocate whohen identify the line number and the corresponding
had resolved a similar issue. These “procedures” were veryinformation. The excerpt from tHéeld Guideat Appendix B
time consuming and cumbersome, particularly for inexperi- (at the end of this Note) shows the format for a JAG 4 report.
enced operational law judge advocates. Hedd Guide

assists in resolving this recurring problem. Reporting times (such as the “NLT 30 minutes”) are guide-
To illustrate how therField Guideoutlines procedures for  lines, but will actually be dictated by the events surrounding the
issue resolution, see the excerpt fromRledd Guideat Appen- event being reported. Judge advocates are taught to gather

dix A (at the end of this Note). It reflects how a division’s oper- information quickly, make an initial JAG report as close to the

ational law attorneys at the brigade and division levels work toreporting time as possible, and then, as more information

resolve fratricide issues. becomes available, submit subsequent JAG reports as neces-
sary.

Reports
Sustainment
The Appendix A example from th&eld Guidereferences a

“JAG 4 Report.” Because of the operational constraints under These procedures work because each judge advocate is
which judge advocates are often required to operate, a reportingrained to resolve operational law issues by followingiedd
system was developed that is designed to aid communication&uide Initial familiarization training with thd-ield Guide
between the brigade judge advocates and the operational lawccurs within the OSJA leader professional development
attorneys at the division command posts. These reports aréLPD) program. Judge advocates are advised that if each step

for an issue outlined in thieield Guideis followed, and the
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judge advocate conducts the necessary legal research and anéaflight crew check lists” book. Other units, particularly heavy
ysis, the issue will be resolved in an expeditious manner. Indivisions not limited in load carrying capacity, may determine
addition, the procedures outlined in tReeld Guideare that aField Guidemight be larger.
included in the OSJA FSOP, and, as such, become OSJA “tac-
tics, techniques, and procedures.” Sustainment training occurs Conclusion
through LPD exercises and OSJA TOC “mini-exercies.”
The principal feature making thiéeld Guidea valuable
asset is that it is a “living” document now imbedded within the
Additional Information division’s OSJA. Thé-ield Guideis successful because it pro-
vides a standard, established, and rehearsed method that coin-

TheField Guideis a tool designed to assist judge advocates ¢ides with the OSJA FSOP through which a judge advocate will
at all experience levels. Accordingly, it includes additional ref- P& able to resolve, with the help of tried and true legal research,
erence information that goes beyond the initial operational lawnumerous legal issues that consistently arise during military
procedures. Due to limited LPD time available to devote to operations. The current contents of the 101st Airborne Divi-
basic soldier skills, th€ield Guidealso includes reference Sion (Air Assault)Field Guidewill be posted on the CLAMO
information concerning skills such as challenge and passworddatabase “CLAMO-CTCs,” available on your local Lotus
procedures, how to construct fighting positions, range cardNotes server or through the JAGCnet at <www.jagc-
development, and hot/cold weather injury first aid. Also net.army.mi in the near future. CPT Youfig.
included are a tactical packing list and a pre-combat equipment
inspection checklist. To further assist the brigade judge advo-
cate with operational law issues, fRield Guidealso includes How Can | Contact the Center?
the following: a selected weapons’ ranges reference guide (for o o ) )
targeting issues); a daily inspections checklist for the BOLT; a The Cente_r invites contributions o_f operational law materi-
common graphics control measures reference guide; and a rec@ls from the field by telephone, e-mail, or by correspondence.

ommended guide for daily brigade judge advocate duties, coor- _
dination and activities. Telephone: DSN 934-7115, extension 339/448 or commer-

cial (804) 972-6339/448.

How large is thidield Guide® Because the 101stis a light ) _ )
division, any operational law product developed has to be light- E-mail Sharon.Riley@hqda.army.millyler.Ran-
weight, easily transportable, and user friendly. The currentdolPh@hqda.army.mibrWilliam.Ferrell@hqda.army.mil
Field Guideis approximately one-quarter inch thick, six inches ) - _
wide, and nine inches long, held together with binder rings, and  Or. write the Center for Law and Military Operations, The
fits within the BDU cargo pocket. Further, to increase its sur- Judge Advocate General's School, 600 Massie Road, Charlot-
vivability, the Field Guidecan either be laminated or inserted tesville, Virginia, 22903-1781.
into the durable, weather resistant, multipurpose blue aviator’s

8. To capitalize on the benefits of Warfighter and other TOC exercises, an OSJA specific “mini-exercise” was developeui-ekbigise was conducted along
the lines of a BCTP Warfighter exercise through the use of inputted legal master event scenario lists (MESLs). Thisisgrmeogred over an approximately
three-hour period and was held within the OSJA. Judge advocates and legal specialists staffed the various division ads;igadbhey would have in an actual
deployment. Other judge advocates role-played the commanders, observer/controllers, and various “actors” who contad¢edatieacates for advice on oper-
ational law legal issues. In addition, legal issues were embedded throughout the exercise and were “hidden” withindhis opaeasi FRAGOs, and planned
target lists. This mini-exercise used full TOC set-ups (maps, battle boards, operational overlays, LAN between the DMREA&EPs, and phone communi-
cations between the “units”) and evaluated judge advocate and legal specialist abilities to identify, report, and resiolvel ¢periegal issues. Using all available
resources found within their TOC®p Law Handbookthe OSJAField Guide regulations, Lotus Notes databases, etc.), judge advocates were required to fully
research and resolve issues as they arose during the exercise. Similar training programs were developed and implen@hieebby Support Organization in
Boston and by The Judge Advocate General's School’s International and Operational Law Department, U.S. Army, CharlottgsialleéiNthree of these training
package scenarios will soon be posted on the CLAMO database CLAMO-CTCs, available on your local Lotus Notes server bethAgaghléet at <www.jagc-

net.army.mil>

9. Captain Eric Young is an operation law attorney at the 101st Airborne Division (Air Assault), Fort Campbell.
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Figure 1 CLAMO Databases as they appear when added to your Lotus Notes folder.
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The Center for Law and Military Operations

Information Repositories

The Center for Law and Military Operations examines legal issues that arise during all phases of military
operations and devises training and resource strategies for addressing those issues. Created in 1988, a
direction of the Secretary of the Army, CLAMO is located at The Judge Advocate General's School of th
Army in Charlottesville, Virginia. All of the Center's work seeks to improve the practice of operational law,
which involves the application of domestic, international and foreign law to every phase of military
operations.

the

1”4

Select an Information Repository:

71D Operations

Country Materials

General Military
Operational Law
[Materials

JAAWE Data

Korea Materials

Kosovo Materials

Operations

Noncombatant Evacuatior

Operation Joint Endeavor
IMaterials

Operation Joint Guard
IMaterials

Reserve Component Judg

D

IAdvocates After-Action
Reports

Status of Forces
Agreements

UN Resolutions

USACOM Joint
\Warfighting Center

\War Crimes

All About Clamo

Figure 2 CLAMO Databases as they appear when accessed through the “www.jagcnet.admgmit site.
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Appendix A: Excerpt from 101st Airborne Division Judge Advocatéield Guide
Actions to Take On a Fratricide

FRATRICIDE

When a report is received that U.S. soldiers have been killed or wounded by friendly fire, the following actions mustrbe taken
order to quickly and accurately determine the cause of the incident and to provide “damage control” for the operational command

1. Brigade Trial Counsel:

a. Confirm this information at your BDE TOC.
b. Immediately notify the SJA cell at the DMAIN [DREAR is alternate notification point].
c. Send JAG 4 Report to DMAIN SJA Cell within 30 min after receiving initial report.
d. Notify BDE commander.
1. Advise that an investigation will be initiated through Division SJA Cell.
2. If operating independently, advise that an investigating officer must be appointed to investigate the cause of
the fratricide. Conduct IAW AR 15-6.
Model appointment order on RDL.
Get I.O. name from BDE S-1.
Brief 1.O. on AR 15-6 duties.
Review I.0. Findings and Recommendations IAW AR 15-6.
Ensure investigation completed IAW AR 15-6.

0T

2. SJA cell located at the DMAIN does the following:

a. Immediately notify the DREAR in order to begin AR 15-6 investigation. Provide the reported information to
the DREAR at this time. [If DREAR received the report, then notify DMAIN.]
b. Begin coordination with the following staff sections:
1. G-1.
2. Chaplain.
3. PAO.
c. Notify XVIII ABN Corps SJA cell.
d. Follow up the investigation conducted through the DREAR SJA cell in order to brief the Division commander as necessary

3. SJA Celllocated at th®REAR does the following:

a. Draft request for appointing investigating officer to Chief of Staff / ADC(S).
1. Model request on RDL computer.
b. Draft appointment order.
1. Model order on RDL computer.
2. Get 1.O. name from G-1.
c. Notify DMAIN SJA cell when IO appointed and investigation is initiated AW OSJA FSOP.
d. Coordinate with DREAR units (graves registration, chaplain).
e. Track the investigation until completed.
f. Provide investigation information to SJA at the DMAIN ASAP after completion.
g. Forward completed investigation through SJA to XVIII ABN Corps SJA cell NLT 24 hours after investigation completed.
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Appendix B: Excerpt from 101st Airborne Division Judge Advocate Field Guide

Reporting Format for a Fratricide

JAG 4 Report FRATRICIDE REPORT

This report must be sent to the DMAIN SJA NLT 30 minutes after receiving information that a fratricide has occurred in your
BDE area of operations.

LINE 1: Unit:

LINE 2: DTG of incident:

LINE 3: Location of fratricide: (6-digit grid)

LINE 4: #/ Type of Casualties / unit assigned to

a. KIA: # ;unit:

b. WIA: # ;unit:

LINE 5: Unit controlling location:

a. Now

b. When incident occurred

LINE 6: Unit (BN, Co, PIt,) reporting the fratricide:

LINE 7: Battle operating system / weapons involved (armor, artillery, small arms, naval gunfire) if known:

LINE 8: Cause (if known / determined):
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CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’s School, United States
Army, (TJAGSA) is restricted to students who have confirmed
reservations. Reservations for TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have a confirmed reservation in ATRRS, you do not
have a reservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are nonunit

9-13 August 17th Federal Litigation Course

(5F-F29).
16-20 August 155th Senior Officers Legal
Orientation Course
(5F-F1).

48th Graduate Course
(5-27-C22).

16 August 1999-
26 May 2000

23-27 August 5th Military Justice Managers

Course (5F-F31).

23 August-
3 September

32nd Operational Law Seminar
(5F-F47).

reservists, through the United States Army Personnel Cente%eptember 1999

(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

When requesting a reservation, you should know the follow-
ing:

TJAGSA School Code—181

Course Name—133d Contract Attorneys Course 5F-F10
Course Number—133d Contract Attorney’s Course 5F-F10
Class Number—133d Contract Attorney’s Course 5F-F10

To verify a confirmed reservation, ask your training office to
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

The Judge Advocate General's School is an approved spon-
sor of CLE courses in all states which require mandatory con-
tinuing legal education. These states include: AL, AR, AZ, CA,
CO, CT, DE, FL, GA, ID, IN, IA, KS, KY, LA, MN, MS, MO,

MT, NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT,
VT, VA, WA, WV, WI, and WY.

2. TJAGSA CLE Course Schedule

1999
August 1999

8-10 September 1999 USAREUR Legal
Assistance CLE

(5F-F23E).

1999 USAREUR Administrative
Law CLE (5F-F24E).

13-17 September

13-24 September 12th Criminal Law Advocacy

Course (5F-F34).

October 1999

4-8 October 1999 JAG Annual CLE

Workshop (5F-JAG).

4-15 October 150th Basic Course (Phase I-Fort

Lee) (5-27-C20).

15 October-
22 December

150th Basic Course (Phase II-
TJAGSA) (5-27-C20).
12-15 October 72nd Law of War Workshop
(5F-F42).

Note: The 72nd Law of War Workshop course has been

cancelled. The 73rd Law of War Workshop is the next

scheduled course from 7-11 February 2000.

18-22 October 45th Legal Assistance Course
(5F-F23).

25-29 October 55th Fiscal Law Course (5F-F12).

November 1999

2-6 August 71st Law of War Workshop
(5F-F42).
2-13 August 143rd Contract Attorneys Course

(5F-F10).
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1-5 November 156th Senior Officers Legal

Orientation Course (5F-F1).
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15-19 November

15-19 November

29 November-
3 December

29 November-
3 December

December 1999

6-10 December

6-10 December

13-15 December

January 2000

4-7 January

10 January-
29 February

9-21 January

23rd Criminal Law New Developments

Course (5F-F35).

53rd Federal Labor Relations
Course (5F-F22).

157th Senior Officers Legal
Orientation Course
(5F-F1).

1999 USAREUR Operational
Law CLE (5F-F47E).

1999 USAREUR Criminal Law
Advocacy CLE
(5F-F35E).

1999 Government Contract Law
Symposium (5F-F11).

3rd Tax Law for Attorneys Course
(5F-F28).

2000

2000 USAREUR Tax CLE
(5F-F28E).

Class 001, Court Reporter Course
(512-71DC5)

2000 JAOAC (Phase Il) (5F-F55).

31 January-
4 February

February 2000

7-11 February

7-11 February

14-18 February

28 February-
10 March

28 February-
10 March

March 2000

13-17 March

20-24 March

20-31 March

27-31 March

April 2000

Note: See paragraph 4 below for adjusted JAOAC suspense

dates. The course was scheduled originally for 10-21

January 2000.

10-14 January

17-28 January

18-21 January

26-28 January

28 January-
7 April

96

2000 USAREUR Contract and
Fiscal Law CLE
(5F-F15E).

151st Basic Course (Phase I-Fort
Lee) (5-27-C20).

2000 PACOM Tax CLE
(5F-F28P).

6th RC General Officers Legal
Orientation Course
(5F-F3).

151st Basic Course (Phase II-
TJAGSA) (5-27-C20).

10-14 April

10-14 April

12-14 April

17-20 April

May 2000

1-5 May

1-19 May

158th Senior Officers Legal
Orientation Course
(5F-F1).

73rd Law of War Workshop
(5F-F42).

2000 Maxwell AFB Fiscal Law
Course (5F-F13A).

24th Administrative Law for
Military Installations
Course (5F-F24).

33rd Operational Law Seminar
(5F-F47).

144th Contract Attorneys Course
(5F-F10).

46th Legal Assistance Course
(5F-F23).

3rd Contract Litigation Course
(5F-F102).

13th Criminal Law Advocacy
Course (5F-F34).

159th Senior Officers Legal
Orientation Course
(5F-F1).

2nd Basics for Ethics Counselors
Workshop (5F-F202).

11th Law for Legal NCOs Course
(512-71D/20/30).

2nd Advanced Ethics Counselors
Workshop (5F-F203).

2000 Reserve Component Judge

Advocate Workshop
(5F-F56).

56th Fiscal Law Course (5F-F12).

43rd Military Judge Course
(5F-F33).
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8-12 May
June 2000

5-9 June

5-9 June

5-14 June

5-16 June

12-16 June

12-16 June

19-23 June

19-30 June

26-28 June

July

17 July-
1 September

57th Fiscal Law Course (5F-F12).

3rd National Security Crime and
Intelligence Law
Workshop (5F-F401).

160th Senior Officers Legal
Orientation Course
(5F-F1).

7th JA Warrant Officer Basic
Course (7A-550A0).

5th RC Warrant Officer Basic
Course (Phase 1)
(7A-550A0-RC).

4th Senior Legal NCO Course
(512-71D-CLNCO).

30th Staff Judge Advocate Course
(5F-F52).

11th Senior Legal NCO
Management Course
(512-71D/40/50).

5th RC Warrant Officer Basic
Course (Phase 1)
(7A-550A0-RC).

Professional Recruiting Training
Seminar

Class 002, Court Reporter Course
(512-71DC5)

3. Civilian-Sponsored CLE Courses

20 August
ICLE

Nuts and Bolts of Family Law
Mariott Riverfront Hotel
Savannah, Georgia

3 September Criminal Law
ICLE Clayton College and State
University

Atlanta, Georgia

9 September
ICLE

U.S. Supreme Court Update
Sheraton Buckhead Hotel
Atlanta, Geogia

4. Phase | (Correspondence Phase), RC-JAOAC Deadline

All students currently enrolled in the RC-JAOAC Phase |
(Correspondence Phase), who desire to attend Phase Il (Resi-
dent Phase) at The Judge Advocate General’'s School
(TJAGSA) this coming 9-21 January 2000, must submit all
Phase | requirements to the Non-Resident Instruction Branch,
TJAGSA, for grading with a postmark or electronic transmis-
sion date-time-groupNLT 2400, 1 November 1999This
requirement includes submission of all JA 151, Fundamentals
of Military Writing, exercises.

If you have to retake any subcourse examinations or “re-do”
any writing exercises, you must submit them to the Non-Resi-
dent Instruction Branch, TJAGSA for grading with a postmark
or electronic transmission date-time-groNpT 2400, 30
November 1999Examinations and writing exercises will be
expeditiously returned to students to allow them to meet this
suspense. Students who fail to complete Phase | correspon-
dence courses and writing exercises by these deadlines, will not
be allowed to enroll for Phase Il (Resident Phase), RC-JAOAC,
9-21 January 2000.

If you have any further questions, contact LTC Paul Conrad,
JAOAC Course Manager, (800) 552-3978, extension 357, or e-
mail <conrape@hqgda.army.milLTC Goetzke.
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Current Materials of Interest

1. TIAGSA Materials Available through the Defense
Technical Information Center (DTIC)

For a complete listing of the TJAGSA Materials Available

through the DTIC, see the April 1999 issueTble Army Law-
yer.

2. Regulations and Pamphlets

the transition to Win95 and Lotus Notes. We are now preparing
to upgrade to Microsoft Office 97 throughout the school.

The TJAGSA faculty and staff are available through the
MILNET and the Internet. Addresses for TJAGSA personnel
are available by e-mail at jagsch@hqda.army.mil or by calling
the Information Management Office.

Personnel desiring to call TJAGSA can dial via DSN 934-
7115 or use our toll free number, 800-552-3978; the reception-

For detailed information, see the September 1998 issue ofst will connect you with the appropriate department or

The Army Lawyer.

3. The Legal Automation Army-Wide System Bulletin
Board Service

directorate. For additional information, please contact our
Information Management Office at extension 378. Mr. Al
Costa.

7. The Army Law Library Service

For detailed information, see the September 1998 issue of

The Army Lawyer.

4. TJAGSA Publications Available Through the LAAWS
BBS

With the closure and realignment of many Army installa-
tions, the Army Law Library Service (ALLS) has become the
point of contact for redistribution of materials purchased by
ALLS which are contained in law libraries on those installa-
tions. The Army Lawyewill continue to publish lists of law
library materials made available as a result of base closures.

For detailed information, see the September 1998 issue of

The Army Lawyer.

5. Articles

The following information may be useful to judge advo-
cates:

Katherine E. CoxBeyond Self-Defense: United Nations
Peacekeeping Operations & the Use of FQr2@ Denv. J.
INT'L. & PoL’y 239 (Summer 1999).

Joseph H. King, JrReconciling the Exercise of Judgment
and the Objective Standard of Care in Medical Malpractiz
OkLA. L. Rev. 49 (Spring 1999).

Peter W. Martin,The Internet: “Full and Unfettered
Access” to Law26 N. Kv. L. Rev. 181 (Summer 1999).

Gerald T. Wetherington, Hanson Lawton & Donald L. Pol-
lock, Preparing for the High Profile Case: An Omnibus Treat-
ment for Judges and Lawyetsl Ra. L. Rev. (July 1999).

6. TJAGSA Information Management Items
The Judge Advocate General’s School, United States Army,

continues to improve capabilities for faculty and staff. We have
installed new projectors in the primary classrooms and pen-

Law librarians having resources purchased by ALLS which
are available for redistribution should contact Ms. Nelda Lull,
JAGS-DDS, The Judge Advocate General's School, United
States Army, 600 Massie Road, Charlottesville, Virginia
22903-1781. Telephone numbers are DSN: 934-7115, ext. 394,
commercial: (804) 972-6394, or facsimile: (804) 972-6386.

The following materials have been declared excess and are
available for redistribution. Please contact the library directly at
the address provided below:

US Army Corps of Engineers

215 North 17th Street

ATTN: Ms. Karen Stefero, Librarian
Omaha, NE 68102-4978

Commercial: (402) 221-3229

e-mail: karen.l.stefero@usace.army.mil

Comptroller General Decisions, Vols. 1-72
US Court of Claims Reports, Vols. 104-159
US Court of Claims Reports, Vols. 160-210
West's Federal Digest, Vols. 1-72

West's Federal Practice Digest, Vols. 1-92
Modern Federal Practice Digest, Vols. 1-60
Northeastern Reporter, Vols. 1-200
Northeastern Reporter Digest, Vols. 1-68
Pacific Reporter, 1st SE, Vols. 1-300
Pacific Digest, 1st SE, Vols. 2-15

Pacific Digest, Beginning 1-100, P 2D, 1-40

tiums in the computer learning center. We have also completed Southwestern Reporter, 2d, Vols. 265-554.
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