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CONTRACT AND FISCAL LAW
DEVELOPMENTS OF 1998

THE YEAR IN REVIEW

FOREWORD This article addresses these matters and fore.

This past year was interesting and somewhat surprising.
While Major League sluggers Mark and Sammy were eclipsing CONTRACT FORMATION
an unsung Yankee’s single-season home run record, the U.S.
Army Space and Missile Defense Command became the first

“paperless” contracting activity within the Department of Authority
Defense (DOD). Likewise, as one venerable Oriole shortstop
(former) sat down for the first time in over 2500 games, the AT&T: Hanging By A Wire”?

Army announced plans to “stand up” its own “shortstoguist
as the Nevada Athletic Commission breathed new life into Mr.  Over the past several years, we have updated a decision
Tyson'’s boxing career, Congress infused the DOD with an extraregarding a Navy contract with American Telephone and Tele-
nine billion dollars to allay military officials’ concerns that graph Company (AT&TY. The Navy awarded a fixed-price
force modernization pools were being drained to accommodatecontract for a ship-towed, undersea surveillance system, called
increased operational demarids. the Reduced Diameter Array (RDA). The RDA would replace
existing, outdated sonar technology for tracking submarines.
For those drawn more to the grassroots of life and govern-The contract contained two options—one to develop an engi-
ment acquisition, there was plenty to go around in 1998. Forneering prototype and another to purchase three RDA sub-
example, as Reform Era momentum has increased, reliance ogystems. AT&T pleaded with the Navy not to exercise the
task orders, electronic commerce, privatization, outsourcing,options. Contrary to AT&T'’s pleas, the Navy exercised both
oral presentations, and other creative means of obtaining goodsptions. AT&T delivered the work on time, but claimed it
and services has expanded considerabMl the while, the incurred nearly sixty million dollars in extra performance costs.
Comptroller General, boards of contract appeals, and courtsThe Navy denied AT&T’s claim for these additional perfor-
have endeavored to guide us astutely along the paths the beliewaance costs.
Congress intended us to follow. Interestingly, in one case, the
Chief Judge of the Court of Federal Claims rendered what may AT&T then sued in the Court of Federal Claims (COFC). It
be viewed as the purest form of poetic justice ever withessed irargued that the Navy lacked authority to enter into a fixed-price
modern times. In another, the contractor might have been hard contract because the annual defense appropriations act required
pressed to find any rhyme or reason to the board’s deéision. the Secretary of the Navy to approve a systems development
contract that exceeds $10 million The trial court found the con-

1. The Shortstop Electronic Protection System establishes an electronic “force field” over troops. The system actusitherigoaimity fuses of incoming
artillery, mortar, or rocket rounds prematurely and well outside the intended targebaeta.S. Army to deploy shortstop3 DerenseNEws 40, Oct. 5, 1998, at 10.

2. Interestingly, the missile defense program, while not a big hit operationally, obviously impressed Congress. Ofilli@nrdoéidy increase, missile defense
received one billion dollars.

3. Even this Department has undergone a bit of reform, adopting a new tittle—The Caomdrkigtcal LawDepartment.
4. See infrapt. lll, sec. H, pp. 125-26 (quoting in full Neal & Co., Inc. v. United States in which the entire “decision” comes tthiféoirm of a poem).

5. See infrapt. IV, sec. F, pp. 142 (discussing Schuepferling in which board denied recovery for work performed by contractor evéretgouginment had
ordered work knowing that earlier award had been tainted by fraud).

6. Special thanks to those from outside the Department who helped make this a comprehensive, timely, and relevantarétlon&ban Kosarin; Colonel
Richard Huff; Lieutenant Colonel Steve Tomanelli (U.S.A.F.) ; Lieutenant Colonel Karl Ellcessor; Lieutenant Colonel Johrividjarakt. Warner Meadows
(U.S.A.F.); and Major Rick Rousseau.

7. AT&T v. United States, 136 F.3d 793 (Fed. Cir. 1998).

8. SeeMajor David A. Wallace, et al1,997 Contract Law Developments—The Year in Reiemy Law., Jan. 1998, at 10 [hereinaft997 Year in ReviehMajor

Timothy J. Pendolino, et all995 Contract Law Developments—The Year in Reviewy Law., Jan. 1996, at 21See als®AT& T v. United States, 32 Fed. Cl. 672
(1995),aff’d in part, rev'd in part remanded124 F.3d 1471 (Fed. Cir. 1997).
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tract void and concluded AT&T could recover under an equita- PacOrd sued A&E and the government in federal district
ble remedy (quantum meruit). On appeal, the COFC affirmedcourt. After A&E filed for bankruptcy, barring suit against it,
the trial court’s decision that the contract was void, but dis- the government then filed a motion for summary judgment,
agreed with the quantum meruit relief. The court observed thatwhich the district court granted. The court concluded that the
guantum meruit applied only to contracts that are implied-in- government is not bound by an oral or implied-in-fact contract
law. No contract existed between AT&T and the Navy, render- because the Federal Acquisition Regulation (FAR) requires
ing the rubric of an implied-in-fact contract inapproprfatia government contracts to be in writitfg.PacOrd appealed this
addition, this remedy exceeded the lower court’s jurisdiction. decision. Before the Ninth Circuit, PacOrd asserted that it
The court remanded the case and ordered judgment for thentered into an oral, or implied-in-fact, contract with the Navy
Navy. when the Navy agreed to guarantee payment from A&E. Con-
versely, the government argued that there was no exception to
The Navy enjoyed a short-lived victory. AT&T later filed a the FAR writing requiremerit. A divided Ninth Circuit dis-
petition for rehearing, including a petition for rehearing en agreed with the government.
bang with the Federal Circuit. On 9 March 1998, the court
denied the petition for rehearing, accepted the petition to rehear The court tied its decision to prior case law. The court rec-
the appeal en banc, and vacated its earlier judgment and opiregnized that the FAR requires a contracting officer to meet all
ion. Pending oral arguments and a final decision, the status ohecessary requirements before entering into a contract, typi-
this case remains unclear. As one commentator noted, this casmlly reduced to writing” The court also observed that courts
may represent a major change on the murky issue of quasi-equihave enforced previous implied-in-fact contracts with the gov-
table claimg® We will have to wait and see. ernment despite the statutory or regulatory writing requirement.
Relying onNarva Harris Construction Corp. v. United Statés
the Ninth Circuit held that PacOrd should be allowed to estab-
To Write or Not To Write: When A Contract May Be lish at trial the existence of an implied-in-fact contract. If suc-
Implied-In-Fact cessful, PacOrd would be entitled to recover despite the FAR
requirement that the contract must be in writhgThe court
In 1997, several subcontractors attempted to recover undereversed and remanded the case to the district €ourt.
an implied-in-fact contract theory? Throughout 1998, the
courts continued to review when a contractor may show that a Conversely, the court iKenney v. United Statesncluded
contract is implied-in-fact. Two interesting cases with different the contractor failed to show a promise between the parties that
results ardPacOrd v. United StatésandKenney v. United  established an implied-in-fact contract. Kenney developed and
States®n PacOrd the Navy entered into several contracts for provided human resources training. In early 1992, a Navy
ship repair with A&E Industries (A&E). The Navy contracting employee from the Naval Weapons Station in Concord, Califor-
officer was concerned that A&E might have trouble hiring sub- nia [hereinafter Concord Station] contacted Kenney to ask
contractors because it historically had not paid them. The Navyabout the firm providing supervisory training for Navy employ-
contracting officer contacted PacOrd and orally guaranteedees. For several months, the parties negotiated over the Navy’s
payment if it agreed to work as a subcontractor on the A&E shiprequirements for the training. In September 1992, however,
repair contract. Relying on this promise, PacOrd entered into a&Concord Station underwent a change in command. The new
subcontract with A&E and completed its work on time. The command reevaluated the need for the supervisory training dur-
Navy paid A&E, but A&E failed to pay PacOrd over $550,000 ing the next summer. Even after the parties resumed negotia-
owed on the contract for its work. tions, however, the Navy notified Kenney that it did not want

9. AT&T, 124 F.3d at 1479.
10. Brad FaggAT&T v. United States: New Directions for Contract lllegality and Quasi-Equitable ClaB2s®e ProcuremENTLAW. 1, 33 (Winter 1997).

11. Animplied in fact contract is a mutually binding agreement inferred from the conduct of the parties. It has thensstseasl@n express contrachLiR C.
NAsH, JR. ET AL., THE GovERNMENT CoNTRACTS REFERENCEBOOK 289 (2ded. 1998).

12. 1997 Year in Revigwupranote 8, at 12-13.
13. 139 F.3d 1320 (9th Cir. 1998).
14. 41 Fed. Cl. 353 (1998).

15. GENERAL SERvs. ADMIN. ET AL., FEDERAL AcquisiTion ReG. 2.101 (June 1997) [hereinafter FAR]. This section of the FAR defines “contracts” as including “all types
of commitments that obligate the [glovernment to an expenditure of appropriate funds and that, except as otherwise atghonzeting.”

16. PacOrd, Inc, 139 F.3d at 1322.

17. FAR,supranote 15, at 1.602-1(b).
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the training sessions. The Navy later denied Kenney’s claim for In Harbert/Lummus a construction contractor (Harbert/
$26,000. Kenney sued in the COFC. Lummus) worked for an energy company (Agrifuels) to build
an ethanol plant. Agrifuels and the Department of Energy
Kenney argued that its negotiations with the Navy created an(DOE) had an agreement under a DOE loan guarantee program.
implied-in-fact contract for training services, even though nei- Harbert/Lummus, however, had privity of contract only with
ther side signed a written document. In response, the governAgrifuels under the plant construction contract. Both the loan
ment filed a motion for summary judgment. In granting the agreement and construction contract called for a twenty-one
government’s motion, the court ruled that Kenney failed to month payment schedule. The construction contract rewarded
show any evidence of an implied-in-fact contract with the Harbert/Lummus if it completed the work early.
Navy. At most, the court found the parties negotiated over
course content, dates, and price. Absent any promise from the During construction, Harbert/Lummus discovered that it
government, the court concluded that the parties merely diswas not receiving timely payments and asked for an accelerated
cussed the possibility of providing trainifig. payment schedule. At a meeting on this topic, a senior DOE
official, who lacked contracting authority, told Harbert/Lum-
mus that the DOE was “committed to funding the project to
Contractor Jeopardy: Authority Has Limits! completion” and would pay when Harbert/Lummus completed
the plan* The contracting officer at the meeting, who had
In Kenney the court also noted that the Navy negotiators contracting authority, said nothing. As construction neared
lacked actual authority to bind the government in contract with completion, Agrifuels suffered financial problems, and the
Kenney?? The court analogized the facts to thosélarbert/ DOE stopped funding the project. Because it did not get paid,
Lummus Agrifuels Project v. United StatésBoth cases cau- Harbert/Lummus sued the government for breach of contract.
tion that contractors must know the limits of a government The trial court ruled that the government entered into an oral
employee’s authority to contract. contract with Harbert/Lummus to guarantee payment in
exchange for its continued work on the plant.

18. 574 F.2d 508 (Ct. Cl. 1978). Narva Harris a government representative encouraged a contractor to submit a low bid to get a project started. The government
representative assured the contractor that it would adjust the cost figures to reflect actual costs. Relying on thesg #sswartcactor completed the work. The
government, however, failed to adjust the figures, and the contractor sued. The government argued that no contracaasssiedvasaot in writing. Although
conceding that a statute may preempt enforcing an express oral contrbletthédarriscourt noted that courts have allowed recovery for implied-in-fact contracts.
The court reasoned as follows:

The failure, for whatever reason, of an attempt at an express contract be it written or oral, is not enough, in itsel, agpdetyrof a recovery

for breach where sufficient additional facts exist for the court to infer the “meeting of the minds” necessary to sepgphéelan-fact from

a pure implied-in-law contract.
Id. at 511.
19. PacOrd, Inc, 139 F.3d at 1323.
20. Id.
21. Kenney v. United States, 41 Fed. Cl. 353, 359 (1998).
22. 1d. at 360.
23. 142 F.3d 429 (Fed. Cir. 1998).

24. Id. at 1431.

JANUARY 1999 THE ARMY LAWYER « DA PAM 27-50-314 3



The Federal Circuit reversed on two grounds. First, the In Valenzuela Engineering, In¥.the General Accounting
court held that the contracting officer had neither actual nor Office (GAO) dismissed Valenzuela’s protest as untimely. The
implied authority to enter into an oral contract to guarantee GAO, however, took an unusual step. The GAO followed-up
funding of the ethanol plant. Instead, the contracting officer’s by sending letters to the Acting Secretaries of the Army and the
warrant required his written approval of all actions he enteredAir Force to bring certain matters regarding Valenzuela’s pro-
into for the DOE® Absent this evidence, the court concluded test to their attention.
that the contracting officer could not bind the governnient.

Second, the court held that the contracting officer did not ratify ~ Valenzuela’s protest involved an operation and maintenance
the oral contract, even if he had the necessary authority(O&M) services contract at the Mike O’'Callaghan Federal
According to the court, the contractor established only that theHospital at Nellis Air Force Base (AFB), Nevada. In March
contracting officer was present at the meeting when the DOE1996, the Air Force contracted with Valenzuela for these ser-
made the oral “offer” to the contractor. The contractor, how- vices pursuant to section 8(a) of the Small BusinesstAct.
ever, failed to show that the contracting officer heard the
“offer” and thus had actual or constructive knowledge. Absent The Valenzuela contract originally contemplated a base year
knowledge and a “demonstrated acceptance” of the oral “offer,”and four option years. In May 1997, however, the Army Engi-
the court refused to find that the contracting officer ratified it neering and Support Center (CEHNC) in Huntsville, Alabama,
through his silenc#. awarded two broadly conceived indefinite-delivery/indefinite-
guantity (ID/IQ) contracts to J&J Maintenance, Inc. and Syska

According to commentator Ralph C. Nash, this case sug-& Hennessy? These contracts did not identify specific facili-
gests that contractors must aggressively find out the limits ofties or locations. Instead, they required the contractor to per-
the contracting officer’s authority or risk damage to their form various O&M-type services at “government facilities such
“financial health.?® as but not limited to medical, non-medical, training, administra-

tive, plants, labs and storage faciliti€®."After the Army
awarded these contracts, the Air Force decided to issue an
Competition Economy Act orglér‘_for th_e O&M services at Nellis AFB
rather than exercise its option under the Valenzuela coftract.
Army and Air Force Chastised for Violating the Competition in
Contracting Act (CICAY The GAO sent letters to the Acting Secretaries of the Army
and the Air Force to express certain concerns. In its letter to the

25. 1d. at 1432. The contracting officer’s warrant stated, in part:
[The COJ is hereby delegated the authority . . . approve, execute, enter into, modify, administer, closeout, terminatgrudttakeecessary
and appropriate action . . . behalf of the Department of Energy However, a separate prior written approval of any such action must be
given by or concurred in by [the CO] to accompany the action
Id. (emphasis added).
26. Id. at 1433. In its analysis, the court cited two established rules governing authority to contract. First, the goverotigmins by the acts of its agents
exceeding the scope of their actual authority. Second, contractors bear the burden of knowing the authority of thddeatdet82.(citing Federal Crop Ins. Corp.
v. Merrill, 332 U.S. 380 (1947)).
27. 1d. at 1433-34 (citing EWG Assoc. Ltd. v. United States, 231 Ct. Cl. 1028 (1982)).
28. Ralph C. Nash & John Cibini€pntracting Authority of Government Employees: Handle With Ca&THe NasH & Cieinic Rep. No. 50, 141 (Sept. 1998).

29. The Competition in Contracting Act of 1984, Pub. L. No. 98-369, Div. B, Title VII, 98 Stat. 1175 (codified as amendtdredssections of 31 U.S.C.A. and
41 U.S.C.A).

30. B-277979, Jan. 26, 1998, 98-1 CPD { 51.

31. Section 8(a) of the Small Business Act permits the Small Business Administration (SBA) to contract with a federahnaigtiieeysubcontract with a socially
and economically disadvantaged small business. 15 U.S.C.A. § 637(a) (West 1998).

32. Valenzuela Eng’g, In¢98-1 CPD {51 at 1. J&J Maintenance, Inc., and Syska & Hennessy are both large busthesses.

33. Id. The CEHNC originally limited the potential facilities covered by the solicitation to facilities within the continental Btates, Hawaii, and Alaska; how-
ever, the CEHNC eventually expanded the solicitation to cover facilities world-vdde.

34. 31 U.S.C.A. § 1535 (West 1998).

35. Valenzuela Eng’g, Inc98-1 CPD ¢ 51 at 2.
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Army, the GAO indicated that the statement of work for the tions#*? For example, irSprint Communications C&: the
CEHNC contracts was “impermissibly broad” because it GAO found that the Defense Information Systems Agency
encompassed facilities throughout the world without limita- (DISA) violated the CICA by modifying a contract for band-
tion3® The GAO then concluded that this “all-encompassing width management and switching services to include asynchro-
work statement” failed to give potential offerors reasonable nous transfer mode (ATNPservices.
notice of the contract scope. Therefore, the GAO concluded
that the CEHNC contracts violated the CIEA. In August 1996, the DISA awarded MCI Telecommunica-
tions Corp. (MCI) the DISN Switched/Bandwidth Manager
Similarly, in its letter to the Air Force, the GAO concluded Services Continental United States (CONUS) (DS/BMS-C)
that the Air Force had violated various statutory and regulatorycontract® This contract required MCI to provide various band-
provisions. Specifically, the GAO concluded that the Air Force width managemetfftand switchindf services for the Defense
had violated: (1) FAR 19.202-1f&)y failing to advise the  Information System Network (DISN); however, it specifically,
Small Business Administration (SBA) of its plan to remove the however, exempted MCI from the requirement to provide net-
Nellis AFB acquisition from the small business program; (2) work access or backbone transmis$i@ervices, because the
FAR 19.501(c¥ and 19.502-2 by failing to consider setting  DISA planned to award another contract for these sertices.
the Nellis AFB acquisition aside for small business; and (3) the
CICA by procuring the O&M services at Nellis AFB under one In May 1997, the DOD TRICARE Information Management

of the CEHNC contracts. Program asked the DISA to provide it with a high bandwidth
telecommunications network. The DISA agreed to provide a
Beware of Out-of-Scope Modifications network using ATM services; however, the DTS-C contractor

could not install the required transmission backbone until June
In 1998, the GAO and the COFC sustained an inordinately1998%° As a result, the DISA decided to modify the DS/BMS-
large number of protests that challenged out-of-scope modifica-

36. Id. at 5.
37. Id.

38. FAR,supranote 15, at 19.202-1(e). FAR 19.202-1(e) requires the contracting officer to provide the SBA with a copy of the propeiih gapkage 30
days before the issuance of the solicitation under certain specified circumstahces.

39. Id. at 19.501(c). FAR 19.501(c) requires contracting officers to review acquisitions for possible set-aside to small budinesses.
40. Id. at 19.502-2. FAR 19.502-2 automatically reserves acquisitions greater than $2,500, but less than $100,000 for small Hudsessgsires the contracting

officer to set aside acquisitions greater than $100,000 if the contracting officer reasonably expects to receive offéeadtamoatesponsible small businesses and
the contracting officer can award the contract based on fair market plidces.

41. The CICA prohibits an agency from obtaining goods or services from another agency unless the other agency fully itoni@i€$®A when it procures the
goods or services required to fulfill the first agency’s order. 10 U.S.C.A. § 2304(f)(5)(B) (West 1998).

42. Seee.g, CCL, Inc. v. United States, 39 Fed. CI. 780 (1997) (holding that a modification adding 10 Defense MegaCenters was sutgpdeofrecontract to
consolidate 44 Air Force Logistics Command computer facilities into six information processing centers); Ervin & Asso@&50BNF8 23, 1998, 98-1 CPD { 89
(holding that a task order to support the Housing and Urban Development’s (HUD) Portfolio Reengineering/Mark-to-Market&liem&hsgram was outside the
scope of a contract for accounting support services); MCI Telecomm. Corp., B-276659.2, Sept. 29, 1997, 97-2 CPD 9 9b4haldiogification permitting a
contractor to design, operate, and maintain custom dedicated networks for government agencies was outside the sco¢ fof @comséc inter-city telecom-
munications services).

43. B-278407.2, Feb. 13, 1998, 98-1 CPD 1 60.

44, 1d. at 1. An ATM is a “high-speed, packet-like switching and multiplexing technique which simultaneously transfers voaeg datap over the same circuits
at far higher speeds than other existing technologg.’at 3 n.5.

45. Id.
46. Id. “Bandwidth management” services involve linking transmission lines or facilities within a telecommunications nitwatirR.n.2.
47. 1d. “Switching” services involves using a computer system to route telecommunications traffic to the desired locatichn.1.

48. Id. at 2. “Backbone transmission” is “the wideband network level transport that will connect the [bandwidth managers] prdeidéiteuDS/BMS-C con-
tract].” Id.

49. 1d. The DS/BMS-C contract was one of three contracts DISA awarded for telecommunications services. The purpose of the E3/BMSEwvis to provide

“switched and bandwidth services in support of DISN CONUS"; the purpose of the DTS-C contract was to provide “access béneaslitiband the DISN
CONUS network”; and the purpose of the third contract was to provide video sendcas2-3, 8 n.3.
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C contract to allow MCI to provide the ATM services for TRI- the solicitation. First, the solicitation stated that the VA would
CARE. only evaluate 120, 180, and 240 milligram (mg.) dosage
strengths, even though Diltiazem is also commercially avail-
The modification allowed MCI to provide transmission ser- able in 300 and 360 mg. dosage strengths and the VA had a
vices in addition to bandwidth management and switching ser-known requirement for the higher strengthsSecond, the
vices. The DISA argued that an “otherwise stipulated” clausesolicitation encouraged offerors to include the higher dosage
in the DS/BMS-C contract allowed it to add these transmissionstrengths in their offers, stating that: “[alny additional strength
services to the contratt. However, the GAO focused on the may be added after award by mutual agreement through nego-
type of work the DS/BMS-C contract originally contem- tiation between the contractor and the government. Further-
plated®> The DISA never intended the DS/BMS-C contractor more, any commercially offered packaging should be made
to become the primary provider for transmission serVites. available to the government after awa¥d.Finally, the solici-
Indeed, the DISA segregated these services intentionally, andation overstated the VA's need for the 180 mg. dosage strength
awarded them to a different contractor under an entirely differ- by approximately 566,000 dosagés.
ent contract. As aresult, the GAO recommended that the DISA
terminate the transmission services it added to the DS/BMS-C The GAO sustained Hoechst’s prot®sfThe VA attempted
contractt* to justify its actions by arguing that its approach would increase
competition and decrease céstThe GAO, however, found
that the VA's decision to restrict the solicitation to the lower
dosage strengths “lacked any basis in the agency’s né&eds.”
Additionally, the VA's approach might actually cost it more,
In Hoechst Marion Roussel, Int.the Department of Veter-  because higher dosage strengths generally cost less than lower
ans Affairs (VA) issued a request for proposals (RFP) for Dilt- dosage strengths. Finally, the GAO found that the VA intended
iazem®® Unfortunately, there were at least three problems with

Veterans Affairs’ Restriction on Dosage Strength Creates
Headache

50.1d. at 3. The DISA awarded the DTS-C contract to AT&T in January 1997. At that time, DISA expected AT&T to provide thesimnf&mtbe DISN, including
the transmission for ATM servicesd.

51. Id. at 7. The disputed clause stated:
This contract will not require the contractor to provide either access to the network or backbone transmission serdcess @ticabackbone
transmission services, including those that are need to connect with existing services during transition of full senécesrizktyger [service
delivery points], will be provided by the government under separate contract unless otherwise stipulated.

Id.

52. I1d. at 7-8. The GAO also looked at the scope and potential cost of the modification, concluding that the broad scope fi¢ahienramild have a significant
impact on the cost of the DS/BMS-C contralet. at 10-11.

53. Id. at 8. The DS/BMS-C contract did require MCI to provide some transmission services; however, they were tdirétn@i8.

54. Id. at 11.

55. B-279073, May 4, 1998, 98-1 CPD { 127.

56. Id. at 1. Diltiazem is a calcium channel blocker used to treat hyperterndion.

57. Id. at 1-2.

58. Id. at 2.

59. Id. at 3. The VA had a known requirement for approximately 1.7 million dosages of the 300 mg. dosage strength. Rathedéttha B@D mg. dosage strength
in the solicitation, however, the VA increased the 180 mg. dosage strength by 3.4 million dosages. This overstated ¢eby/Omag. per dosage, or 566,666
total dosagesld. at 4 n.2.

60. Id. SeeChadwick-Helmuth Co., Inc., B-279621.2, 1998 WL 482977 (Comp. Gen. Aug. 17, 1998) (holding that a requirement to procueecéatoffithe-
shelf (COTS) automated test instrument capable of operating existing program-specific software is unduly re€tfictasyvell Int’l Corp., B-278103, Dec. 29,
1997, 98-1 CPD 1 6 (holding that a requirement to obtain interoperable equipment to ensure operational safety and rimniéssysrezasonably related to agency’s

needs).

61. Hoeshst 98-1 CPD 1 127 at 2. The VA based its argument on the fact that three companies manufactured the lower dosage #itemdyhsna/bompany
manufactured all fiveld.

62. Id. at 4. The GAO noted that the VA could increase competition by simply allowing offerors to propose either a single dasagéination of dosages to
meet the higher dosage strength requiremddts.
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to modify the contract (to add higher dosage strengths) aftefTBE in April 1998 constituted improper post-award negotia-
awards? tions. In addition, OVC alleged that the DLA was required to
compete the option quantity once it determined that a lower
price was availabl€&. The GAO responded by noting that a mil-
Defense Logistics Agency (DLA) Permitted to Exercise itary agency’s need to maintain a source of supply for industrial
Option at Lower Price Where Initial Contract mobilization purposes outweighs the need to maximize compe-
Awarded on Sole-Source Basis tition.”® The GAO then distinguishedagnavox Electronic
Systems C8#. Unlike Magnavox this was a sole-source pro-
In 1996, the DLA awarded Teledyne Brown Engineering curement? Therefore, as the sole-source justification was still
(TBE) a sole-source contract for tefftsin awarding this con-  valid when the DLA exercised the option, it did not have to
tract, the DLA relied on TBE’s status as a mobilization base compete the option quantity.
producef?®

The contract included both a base year and an option year.  The GAO Defines “Expert”; Rules Expert Exception
During the base year, the DLA issued two delivery orders at the Inapplicable
unit price specified in the contract ($9700). Teledyne Brown
Engineering, however, offered the DLA a reduced unit price in  In November 1997, the Air Force awarded omnibus support
March 1997. As a result, the DLA was able to issue the firstcontracts to SEMCOR, Inc. (SEMCOR), HJ Ford Associates,
delivery order for the option year at a reduced gficRpprox- Inc. (HJ Ford), and three other comparifeShese contracts
imately one year later, the DLA contacted TBE to determine were ID/IQ contracts for various support services, including lit-
whether it would offer the same reduced price for a new deliv-igation support. At the time it awarded these contracts, the Air
ery order. This time, TBE quoted a price of $8900 for 305 tents.Force planned to use them for litigation supporRockwell
In response, the DLA issued the new delivery order in April International Corp. v. United Statés
1998. Outdoor Venture Corp. (OVC) protested this decision.

Prior to 1997, Innovative Technologies Corp. (ITC) pro-

Relying onMagnavox Electronic Systems €andVarian vided integrated engineering and technical management sup-

Assaociates, In¢® OVC alleged that the DLA's discussions with  port services to the Contract Issues Resolution Team (CIRT)

63. Id. at 5. The GAO stated that “[a]n agency may not properly competitively award a contract with the intention of materigilygnitoaliter award; such a
modification would be tantamount to an improper sole-source awédd.”

64. Outdoor Venture Corp., B-279777, July 17, 1998, 98-2 | 27.

65. 10 U.S.C.A. § 2304(c)(3) (West 1998). This statutory provision allows the government to use other than full and epémecpnopedures “to maintain a
facility, producer, manufacturer, or other supplier available for furnishing property or services in case of a nationatyeoraxanhieve industrial mobilization.”

Id.

66. Outdoor Venture Corp98-2 CPD { 27 at 1-2. The unit price for the option year quantity was originally $8500.

67. B-231795, Nov. 2, 1988, 88-2 CPD T 431 Mimgnavox Electronic Sys. Gahe GAO did not “necessarily” object to the Navy’s attempts to negotiate a lower
option price for sonobuoys. Instead, the GAO sustained the protest because the Navy probably could have gotten thquadhdityoatibn even lower price by
competing the requirement.

68. B-208281, Feb. 16, 1983, 83-1 CPD { H0d, Dep't of the Army — Recon., B-208281.2, July 12, 1983, 83-2 CPD { Mari@n Associates., Incthe GAO
sustained a protest after the Army negotiated a lower option price for Klystron Tubes. The GAO viewed the Army’s actiomsusisaaized sole-source procure-

ment, rather than the exercise of a legitimate option, because the Army varied the terms of the option by decreasingtloe option

69. Outdoor Venture Corp98-2 CPD { 27 at 2SeeFAR, supranote 15, at 17.207(c)(3) (noting that the contracting officer can only exercise an option after deter-
mining that “[t]he exercise of the option is the most advantageous method of fulfilling the government’s need, price fantoosher. considered”).

70. Outdoor Venture Corp98-2 CPD 1 27 at 2. The need to maintain a source of supply for industrial mobilization purposes also justifies thefpaymest
premium. Id.

71. Id. The GAO also indicated the¥arian Associates. Incwas inapplicable in this case; however, the GAO did not specifically distinguish the facts of tHd.case.
72. 1d. Like the procurement i@utdoor Venture Corpthe procurement iMlagnavox Electronic Sys. Cwas limited to industrial mobilization base producéds.

73. 1d.

74. SEMCOR, Inc., B-279794, 1998 WL 482973 (Comp. Gen. July 23, 1998).

75. No. 95-425C (Fed. CI. filed June 26, 1995). This case involves a $547.45 million claim against the Air Force onrdra®8io enodify the C-130 transport
aircraft to a gunship configurationd. at *1.
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that was formed to analyze Rockwell’s claim. Pursuant to thisthe “special and current knowledge of the claim” that ITC’s per-
contract, the Air Force tasked ITC to: sonnel had acquired during the previous three yéagEM-
COR and HJ Ford protested this award.
[1ldentify, collect, document, and file all pro-

gram-related documents; perform in-depth The GAO began its analysis by focusing on the meaning of
technical analysis of the issues and a detailed the term “expert.” Noting that the CICA does not define the
cost/price analysis of the claimed damages; term, the GAO examined certain “common elements” of the
support the development and establishment definitions proffered by the parti€.The GAO then concluded

of [court-ordered] database systems; and that “[e]xperts may be individuals who possess special skill or
support Department of Justice (DOJ) attor- knowledge of a particular subject, that may be combined with
neys in litigation activities such as deposi- experience, which enables them to provide opinions, informa-
tions, interrogatories, interview, production tion, advice, or recommendations to those who call upon
of documents and pre-trial activitiés. them.®!

In March 1998, ITC advised the Air Force that it planned to  Based on this definition, the GAO determined that the Air
transfer certain key personnel to other ITC contracts if the Air Force’s justification and approval (J&A) did not support find-
Force used the omnibus support contracts for RocKwel. ing that ITC's personnel were “expert8.”Indeed, the GAO
response, the Air Force awarded ITC a sole-source contrachoted that most of ITC’s personnel were performing tasks that
based on the “expert” exception to the full and open competi-any competent legal staff could accompfisi.he GAO never-
tion requirement® The Air Force justified this award based on theless denied the protest. Noting that “the Air Force had a crit-

76. SEMCOR, InG.1998 WL 482973, at *2. The Air Force issued this task order in response to a court order that required the partie®tuimeags into various
electronic databasedd.

77. 1d. Innovative Technologies Corp. sent this letter to the Air Force two days after the GAO denied its protest of the orpoibasisupcts SeeModern Tech.
Corp., B-278695, Mar. 4, 1998, 98-1 CPD { 81. At this point, the government had approximately three months before ITCi8adtra to expire, nine months
before the discovery period in tReckwellcase was due to end, and nineteen months before the trial was due tSEdROR, InG.1998 WL 482973, at *2.
78. The CICA permits the government to use noncompetitive procedures when:

[1t is necessary to award the contract to a particular source or sources in order . . . to procure the services ofoausapierahy litigation

or dispute (including any reasonably foreseeable litigation or dispute) involving the federal government, in any trigl,ohgadngeding

before any court, administrative tribunal, or agency, or to procure the services of an expert . . . for use in any peetraiteve aispute res-

olution . . . process, whether or not the expert is expected to testify.
10 U.S.C.A. § 2304(c)(3)(C) (West 1998).
79. SEMCOR, In¢.1998 WL 482973, at *3. The Air Force’s J&A stated, in part, that

[ITC] personnel currently providing support to the CIRT have the corporate knowledge required to enable [the governmént]edhzon

ongoing litigation effort for the upcoming trial . . . . They have in-depth knowledge of this highly complex claim . amoiv@ of training
can replace this knowledge which gives [ITC] the unique ability to quickly and accurately retrieve information requirettotoedigcovery
requests

There is no guarantee that the critical personnel currently working for ITC on the CIRT will become available for the antrémisrs to
hire . . .. Even if the majority of the personnel were hired by the omnibus contractors, loss of even a few at thatatgib¢ahe discovery
process would cause a major impact . . . . Any disruption at this point in discovery will present grave problems for tteafBgy)Hdefense,
and ability to respond to the Orders of the Court.

Id.

80. Id. at *6. SEMCOR asserted that an expert was “an individual possessing special skills or knowledge competent to offestipiaignin court;” HJ Ford
asserted that an expert was “a witness qualified as an expert by knowledge, skill, experience, training, or educatioAijl' Eoccthasserted that an expert was a
person “possessing special, current knowledge or skill that may be combined with extensive operational experience fierartalgedtide information, opinions,
advice, or recommendations to enhance understanding of complex issues or to improve the quality and timeliness of pphogrderedecisionmaking.id.

81. Id. at *7.

82. Id. at *8. The GAO stated that “the mere fact that one gains knowledge during one’s employment does not make that knoeitédgddsjae *7.

83. Id. The GAO conceded that some of ITC’s engineering and manufacturing personnel may possess the necessary knowledgejantifglalisexperts; how-
ever, the GAO stated that the Air Force’s J&A and post-protest submissions were not sufficient to support this coldclasi@n.
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ical, time-sensitive requirement for litigation support due to an result, the National Guard Bureau anticipated significant access
aggressive, court-imposed discovery schedule in a complexand storage problenis.
high-dollar claim,® the GAO concluded that 10 U.S.C.A. §
2304(c)(1¥° covered the Air Force’s actions. Therefore, the  In denying the protest, the GAO noted the “special condi-
sole-source award to ITC was proffer. tions” that were present at the site. The GAO then stated: “[w]e
think that given the limited storage area, the access difficulties,
and the schedule constraints, the agency reasonably concluded
National Guard Bureau Did Not Improperly Bundle that having only one contractor do all three projects is required
Requirements to meet the agency’s needd.”Accordingly, the GAO con-
cluded that the National Guard Bureau’s decision to “bundle”
In Malone Construction C¢7 the GAO denied a protest the three projects into a single contract was permisSible.
challenging the National Guard Bureau’s decision to “bundle”
three construction projects at Scott AFB, lllinois, into a single
contract® The protester alleged that consolidating the projects Excess Pages Equal Disparate Treatment
would exclude small businesses. The National Guard Bureau
defended its decision based on the need to perform multiple In Electronic Design, In¢®* the Navy issued a RFP for inte-
construction projects on a limited site during a short period of grated ship control systems upgrades for twenty-six CG 47
time. Ticonderoga class ships. The solicitation—which contem-
plated award to the offeror whose proposal was the most advan-
In 1995, the Base Relocation and Closure Commission rectageous to the government—contained the following proposal
ommended that the National Guard Bureau relocate the 126tlpreparation instructions: “The contractor shall submit a pro-
Air Refueling Wing from the O’Hare Air Reserve Station in posal that is no more than three binders. Technical and manage-
Chicago, lllinois, to Scott AFB® To accomplish this before the  ment shall not exceed one-sided 150 pages, no less than twelve-
July 1999 deadline, the National Guard Bureau had to completgoint font, and no fold out page¥.”
a total of seventeen construction projects in the same general
location during approximately the same period of tifnds a

84. Id. at *9.

85. The CICA also permits the government to use noncompetitive procedures when “[T]he property or services needed hydhe agatable from only one
responsible source or only from a limited number of responsible sources and no other type of property or services thidl satsfy of the agency.” 10 U.S.C.A.
§ 2304(c)(1) (West 1998).

86. SEMCOR, InG.1998 WL 482973, at *9. The GAO noted that an agency must normally publish a notice in the Commerce Business Dailyt (813)ti i
use 10 U.S.C.A. § 2304(c)(1) to justify a sole-source award; however, the GAO determined that the Air Force’s failurntthidocese was excusable because
the purpose of the mandatory notice was served.

87. B-280021, 1998 WL 486881 (Comp. Gen. Aug. 18, 1998).

88. Id. at *1. The three projects were (1) alteration of an aircraft maintenance hangar, (2) construction of general purpiosaiatestahce and engine inspection
and repair shops, and (3) construction of a fuel cell/corrosion control hddgar.

89. Id.
90. Id. The sites for the three projects at issue in this case are within fifty feet of eacHather.

91. Id. The contractor will have to pass through the work site to reach most of the available storage space. To compourehthigtiptplaind road work will
periodically restrict access to the site altogether.

92. Id. at *2.

93. Id. SeeNational Airmotive Corp., B-280194, 1998 WL 637016 (Comp. Gen. Sept. 4, 1998) (holding that the bundling of the depottevelmaiand repair
of three aircraft engines into a single contract was reasonable given the degraded war readiness posture of the engslethahewading the contract to multiple
contractors would further degrade this posture by increasing the inefficiencies and decreasing productivity); Aalco FdnearBi23,7241.12, Dec. 29, 1997, 97-
2 CPD 1 175 (holding that a requirement that moving companies serve an entire traffic channel and provide both housetmmdigaodsmpanied baggage trans-
portation services was reasonable given the agency’s need to reduce administrative burdens and improve reliability ainsequiablyBut seePemco Aeroplex,
Inc., B-280397, 1998 WL 667596 (Comp. Gen. Sept. 25, 1998) (holding that the Air Force improperly bundled the followinghe@katamento Air Logistics
Center at McClellan Air Force Base: (1) programmed depot maintenance for the KC-135 aircraft, (2) inspections and paéangOadircraft, and (3) overhaul
and repair of hydraulic components, electrical accessories, and flight instruments and electronics).

94. B-279662.2, 1998 WL 600991 (Comp. Gen. Aug. 31, 1998).

95. Id. at *3.
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The Navy received initial proposals from four offerors, offerors that it would consider what amounted to new initial
including Electronic Design, Inc. (EDI) and Litton Integrated proposals with no page limit. In doing so, “[tjhe Navy allowed
Systems Corp. (Litton). Electronic Design, Inc.’s initial pro- Litton to leave the starting gate well ahead of the other offerors
posal, including attachments, consisted of 136 pages. In conand never gave the other offerors sufficient information or a
trast, Litton’s initial proposal consisted of three binders and acomparable opportunity which might have allowed them to
CD-ROM with video. The first binder contained Litton’s 149- catch up and compete under the same conditions as Litton.”
page “Management/Technical Proposal.” The second and thirdn other words, the Navy failed to level the playing field before
binders contained 1700 pages of attachments, including fifty-the discussions and receipt of final proposals. As a result, the
seven fold-out pages and a package of over-sized drawings. GAO sustained EDI’s prote¥t

By a letter dated 20 March 1998, the Navy provided written

guestions to the offerors and requested written respéhdas. Geographic Scope that Favors Incumbent Not Improper
addition, the Navy advised offerors that they could present any
information they wanted to at the discussidhsLitton In Winstar Communications, Inc. v. United Stdféshe

responded by submitting a thirty-five page letter. This letter: General Services Administration (GSA) issued a RFP for local
(1) answered the Navy’s questions, (2) requested the Navy tdelecommunications services for federal agencies in and around
consider its entire initial propos¥land (3) included two new  New York City, New York!® The solicitation contemplated the
attachments totaling eighty pages. award of a single ID/IQ contract for the five boroughs of New
York and various suburban locations in New York and New Jer-
Following discussions and the submission of final propos- sey. Because this covered such a large geographic area, the pro-
als, the Navy decided to award the contract to Litton. Electronictester alleged that the solicitation favored the incumiérs
Design Inc. protested. One of the issues EDI raised in its proa result, the protester alleged that the solicitation unduly
test was the Navy’s unequal treatment of the offerors’ propos-restricted competition in violation of the CICR.
als® Electronic Design, Inc,. alleged that the Navy improperly
permitted Litton to submit materials in excess of the page limit The COFC noted that “an agency is not required to neutral-
specified in the solicitation. ize the competitive advantages some potential offerors enjoy
simply because of their own patrticular circumstané®&sThe
In response, the GAO said that the problem was not that Lit-COFC then noted that the solicitation does not preclude anyone
ton submitted more than 150 material pages during discussiondrom competing since vendors without the facilities necessary
Rather, the problem was that the Navy failed to tell the otherto serve the entire area can provide some services indirectly

96. Id. The Navy discovered significant deficiencies and weaknesses in all four initial propdsals.

97. 1d. The Navy’s letter to Litton also stated:
[Y]our proposal contained pages beyond the page limit and a CD with video, which was beyond the allowed material in fhepistid|
against which the competitive range determination was made. If you wish that these now be considered as a part of ymurpagseat
for discussions, please state this in writing, or submit updated materials as you see fit.

Id.

98. Id. at *4. Litton had previously told the Navy to disregard the two binders of attachments in response to a letter atiwisitsgptdposal exceeded the page
limit specified in the solicitationld. at *3.

99. Id. at *5. Electronic Design, Inc. also challenged the Navy’s failure to consider cost or price prizperly.
100. Id. at *8.

101. Id. Cf.Candle Corp. v. United States, 40 Fed. Cl. 658 (1998) (finding that the government violated the CICA by relaxing thersodigitaements without
notifying all the offerors, but denying the protest because the protester was not prejudiced by the violation).

102. 41 Fed. Cl. 748 (1998).

103. Id. at 752-753. This solicitation is part of a nationwide program known as the Metropolitan Area Acquisition (MAA). The Mrekpiothe follow-on to
the current Federal Telephone System (FTS) 2000 proglcm.

104. Id. The incumbent was the only offeror with the facilities necessary to serve the entirlarea.

105. Id. at 763. In addition to challenging the geographic scope of the contract, the protester successfully challenged thés®8A a@eard a single ID/IQ
contract. Id.

106. Id.
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through resale from other venddé?s. Therefore, the COFC The GAO denied Madison’s protest. It found that the FAR
concluded that the contract area, which was drawn to include aseither prohibited variable option periods nor required the
many potential federal agencies in the New York City metro- option period to be longer than one month. The GAO found
politan area as possible, did not violate the CKZA. that the Navy’s need for flexibility of the option period justified
the use of variable options. The GAO concluded that the Navy
did not exceed its needs or unduly restrict competition by
Contract Types including the variable option provision in the solicitatiéh.

Options
Indefinite Delivery Contracts
Variable Option Periods do not Restrict Competitiolm.
Madison Services, Ing%® the Navy issued a solicitation for a Contractor Awarded Damages Where Agency Failed to Update
fixed-price, ID/IQ contract to maintain family housing units in  Solicitation Work Estimatén Fairfax Opportunities Unlimited,
the Tidewater region of Virginia. The solicitation provided for Inc. ' the Department of Agriculture (USDA) issued a solici-
a contract with a base year plus options to extend up to sixtytation for a requirements contract for a variety of services. In
months. The solicitation included an agency option clause thapart, the contract required Fairfax to operate a copy center and
allowed the Navy to vary the length of the option period from fifteen additional satellite centers.
one to twelve months?
During a scheduled pre-solicitation conference, it was
Madison protested, alleging that the Navy’s standard agencyapparent that the potential offerors were not comfortable with
option clause unduly restricted competition. Madison claimed the estimated quantity. Noting that the solicitation was issued
that indefinite option periods would make small businesseson 13 April 1994, the offerors recognized that the estimated
noncompetitive with large businessgs. guantity did not take into account the additional fiscal year
(FY) 1994 data. The offerors asked the USDA for its historical
The Navy responded that its variable option provision did data on the acquisition. In response, the USDA issued an
not unduly restrict competition. It argued that it needed the amendment that provided the historical data for the month of
flexibility to extend the contract by periods of one to twelve December 1993. The agency failed to provide additional data.
months to ensure that family housing developments were conAdditionally, the historical data, labeled as “December 1993,”
tinuously maintained during changing circumstances andactually contained the figures for November 1993. The signif-
requirements?? icant difference between the actual quantity usage for the two
months boosted Fairfax’s confidence in the agency’s estimate.

107. Id. at 763-64
108. Id. Seelnstrument Specialists, Inc., B-279714, July 14, 1998, 98-2 CPD 1 1 (stating that “an agency is not required to comsgurritepts in a manner
that neutralizes the competitive advantage that some potential offerors may have over others by virtue of their owrcjpanticsiances where the advantages did
not result from unfair action on the part of the government”).
109. B-278962, Apr. 17, 1998, 98-1 CPD T 113.
110. Id. at 1-2. The agency clause provides, in part:
[TThe [glovernment may extend the term of this contract for a term of one (1) to twelve (12) months by written noticertrab®Cwithin
the performance period specified in the Schedule; provided that the government shall give the Contractor a preliminagtiaeitbénits
intent to extend before the contract expires. The preliminary notice does not commit the [glovernment to an extension.
Id.
111. Id. at 2. Madison argued that
(1) without definite option periods, small businesses like Madison will have to load all indirect costs into the basecgearakieg their
prices noncompetitive with large businesses that perform numerous other government contracts and can spread their cveneraa cost
greater pool of work; and (2) brief, unpredictable performance periods have a greater effect on small businesses, vaigelgrlbe able
to hire and retain a dedicated workforce under conditions of continual job instability.
Id.
112. 1d.

113. Id. In addressing Madison’s concerns regarding the negative impact of variable option periods on small businesses, thedGidD thgreariable option
period holds some risk for the contractor. The GAO concluded, however, that existence of some risk does not equateeiriatisrelgompetitionld. at 2-3.

114. AGBCA No. 96-178-1, 98-1 BCA 1 29,556.
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During contract performance Fairfax found that the esti- tion from FY 1991, which showed an average of sixty to sixty-
mated quantity of six million copies was twenty percent greaterfive service calls per day. Datalect’s actual rate, however, was
than the actual number ordered by the USDA. As a result, Fairforty-eight percent lower than the Army’s estimate. The solic-
fax claimed that the estimates were prepared negligently andtation also contained language providing that Datalect would
requested an equitable adjustment. The contracting officerbe the exclusive contractor for maintenance and repair require-
denied the request, and Fairfax appeélifed@he appeal focused ments. The contract specified that the estimates were not actual
on the USDA's total estimated quantity of six million copies for purchases, and the contractor was not entitled to a price adjust-
the period of 1 October 1994 to 30 September 1¥9Gontract ment if the Army failed to order the maximum estimated quan-
Line Item Number 1003 required potential offerors to submit a tity. The contract did specify, however, that the Army would
per cost price based on the government’s six million estimatedpurchase all its requirements from the contraétor.
copiest’” On appeal, Fairfax alleged that the USDA failed to
provide realistic or valid estimates of copy requirements; the Datalect submitted a claim for an equitable adjustment. It
board ultimately agreed® argued that its bid price was unrealistically low because the

Army failed to consider all relevant facts that could affect the

The board concluded that the government had a duty to proArmy’s estimate. Specifically, Datalect claimed that the Army
vide offerors its most current and reliable dataAccording to failed to consider: (1) troop drawdowns in Europe since 1991,
the board, while there are risks inherent in the performance of 42) the purchase of new computers with extended warranties,
requirements contract, the burden shifts to the governmentand (3) the turn-in of outdated computer equipment. In addi-
when its estimates are grossly inadequate or prepared neglition, Datalect identified in-house maintenance as a factor con-
gently12° tributing to the reduction of service cal¥The Army denied

the claim. On appeal, Datalect alleged that the Army breached
its duty to consider relevant information when it compiled the
Army’s Failure to Include Significant Factors Leads to Negli- workload estimate®*
gent Estimate.ln Datalect Computer Services, Ltd. v. United
States?* the Army awarded a fixed-price requirements contract  The Army argued that the estimate was not prepared negli-
to Datalect for the maintenance and repair of computers in Ger-gently, because it based the estimates on the most recent histor-
many and Italy in February 1993. ical data that was reasonably available at the time it issued the
solicitation!?® The Army also claimed that the contract speci-

The solicitation included an estimate of the government'’s fied (and Datalect knew) that the estimate was not a guarantee
requirements for the computer maintenance and repair serviceghat the Army would purchase the entire quantity stated in the
The Army based its estimate on historical workload informa- estimaté?® The court ruled for Datalect, concluding that the

115. Id. at 146,521.
116. Id. at 146,516. The USDA cautioned the potential offerors that the six million copies was merely an estimate and was meiea gnaoant!d.
117. Id.

118. Id. at 146,516. On appeal, the USDA agreed that it used the historical data from FY 1993 (the most recent full fiscakrigahdatstit had on hand) to
determine the contract’s estimated quantitl.

119. Id. at 146,524. The board stopped short of ruling that the government’s actions constituted bad faith and concluded gratntieatgdid not paint a fair
picture by limiting the historical data on hand. The board ruled that the government acted negligently when it providedroahttoof historical data when it
actually had five months of datéd.

120. Id. at 146,523. The board stated that the government may be liable if its estimates were prepared negligently in baddsighinadgquate when the estimate
was made.ld.

121. 40 Fed. Cl. 28 (1997).

122. Id. at 30-31.

123. During oral arguments the Army stated:
Did the government know of factors that could impact the call rate? The answer is taken as a whole, yes, the governheetikas\gding
to be a troop drawdown. The government knew that the government was going to purchase new computers. The governmdinflonew that
mation Management Officers] were being trained to troubleshoot computers. The Army did not dispute the fact that it keei/fatcsars.

Id. at 36.

124. I1d. at 36. Additionally, Datalect argued that the Army failed to order all of its actual needs by using in-house assetsrandayarsiies from new computer
purchases to fulfill the maintenance and repair wodk.
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Army knew of the additional factors and that it did not consider the solicitation because these estimates did not inform bidders

them when determining the contract estimates. of the Army’s actual anticipated needs. The lack of information
made it impossible for the Army to determine which bid repre-
sented the lowest cost of performaf@e.

GAO Recommends Cancellation Where Solicitation Failed to

Provide Realistic Quantity Estimate$n Beldon Roofing &

Remodeling C¢?8the Army issued an invitation for bids (IFB) Task Order Contracting.

to replace roofing on buildings at Forts McPherson and Gillem.

The solicitation called for a fixed-price requirements contract Task Order Exceeded Contract Limitatiotn Comdisco,

with one base year and two one-year options. Inc.,'®3 the GAO decided that the task orders issued by the
Department of Transportation (DOT) exceeded the scope of the

Although Beldon was the apparent low bidder, the Army Information Technology Omnibus Procurement (ITOP) con-

rejected the bid as mathematically and materially unbal-tract. The ITOP contract was for a variety of information sys-

anced?® Following an award to another offeror, Beldon pro- tem security support services.

tested and argued that its bid was balanced. Beldon challenged

the Army’s methods for determining that its bid was materially  In May 1996, the DOT awarded the ITOP contract to Troy

unbalanced. It argued that the Army did not base the solicita-Systems. The ITOP contract contained a mandatory ceiling for

tion estimates on the best information availdtle. the acquisition of hardware, software, and related supplies. The
contract provision stated specifically that the value of hard-

Initially, the GAO agreed with the Army. It concluded ulti- ware, software, and related supplies “shall not exceed twenty-

mately, however, that there were substantial discrepanciedive percent of the value of the task ord€f."The DOT subse-

between the historical information and the anticipated ordersquently awarded three task orders to Troy Systems. The task

and estimates in the IFB. The GAO found that the Army could orders required Troy to provide specified replacement com-

not document the development of these estimates, renderinguter equipment and related services if an agency declared a

them unrealistic and not meeting the standard under FAR"disaster.*®

16.503(a)(1}** The GAO recommended that the Army cancel

125. Id. at 36.
126. Id. at 37. The requirements clause provides that

The estimated quantities are not the total requirements of the government activity specified in the Schedule, but arefestimatesents
in excess of the quantities that the activity may itself furnish within its own capabilities. Except as this contracegphevdes, the gov-
ernment shall order from the contractor all of the activity’s requirements for supplies and services specified in thetBahegoéed the
guantities that the activity may itself furnish within its own capabilities.

Id. at 40.

127.1d. at 36. Additionally, the court found that the Army did not breach the contract by performing in-house maintenance agavbyrasied services from the

purchase of new computers. The court found that the in-house maintenance and the warranties did not fall within tHesteeosi@ments clause in the contract.
It is interesting to note that the COFC denied Datalect’s recovery because Datalect failed to quantify its entitlemecallys preei€ourt found that Datalect could

not provide adequate evidence supporting its original bid prices, the effect of government’s negligent estimate on iftshithienedl costs. Datalect Computer
Servs., Ltd. v. United States, 41 Fed. Cl. 720 (1998).

128. B-277651, Nov. 7, 1998, CPD 97-2 { 131.

129.1d. SedrAR,supranote 15, at 15.814(b), 52.214-19. An “unbalanced bid is a bid that states nominal or low prices for some work and dnbarcedther
work. For the bid to be deemed nonresponsive, it must be both mathematically unbalanced and materially unbadancsaptaNote 11, at 527.

130. Beldon 97-2 CPD {1 131 at 1-2.
131. The estimates in a requirements contract must be made in good faith and based on the best information reasoratiyeagaitalykalistic estimates.
132. Beldon 97-2 CPD f 131 at 7.

133. Comdisco, Inc., B-277340, Oct. 1, 1997, 97-2 CPD 1 $@8Ervin & Assocs., Inc., B-278850, Apr. 30, 1998, 98-1 CPD 1 89 at 9 (holding that a task order
contract may contemplate a “broad range” of services but is not totally open-eSaedalsd/alenzuela Eng’g, Inc., B-277979, Jan. 26, 1997, 98-1 CPD { 51. In
Valenzuelathe GAO denied the contractor’s protest as untimely but felt strongly about the underlying substantive issue and settidettieiSorce and the Army
secretaries. In the letter, the GAO cited a violation of the CICA of 1984, 10 U.S.C. 8§ 2304(f)(5)(B). The Army had aerViz#® sontract similar to the services
sought by the Air Force. Rather than exercising its option with the incumbent, the Air Force decided not to exercise #melagpsiead acquired the services under

the Army’s ID/IQ contract.Valenzuela98-1 CPD 1 51 at 2-4. The GAO held that the extent of the work in the Army’s ID/IQ contract for hospital operation and
maintenance services “world-wide” was so broad that it did not reasonably describe the extent of the work needed. Tbtgrdwii® potential offerors notice

of the work that would be within the scope of the resulting contract. The Honorable Robert M. Walker, B-277979, Jan. 26851108, 51 at 3.
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Comdisco protested the award of these three task orders andecision with the FAR requirement that a minimum quantity be
claimed that the task orders exceeded the twenty-five percenmore than nominal by emphasizing that a minimum quantity of
limitation expressed in the ITOP contrd®t.In response, the  one is a quantity the government was certain to éfter.

DOT argued that the task orders did not involve acquisition of

hardware or software. The DOT claimed that the task orders

were contingency plans or an insurance policy and not the Cost Contracts

acquisition of supplies. The GAO disagreed. It decided that the

task orders involved the leasing of hardware and software and-ederal Circuit Reverses Board—Contractor Entitled to Award

that the DOT exceeded the twenty-five percent cap stated in thé-ee Upon Convenience TerminatiomJuly 1987, the National

contractt¥’ Aeronautics and Space Administration (NASA) awarded a
cost-plus-fixed-fee contract to Northrop Grumman Corporation
for program management, integration, and support to NASA's

Guaranteed Minimum Quantity of One Does Not Equal Nomi- space station progratft. In 1992, the parties modified the con-

nal. In Sea-Land Service, In€8the Army issued a solicitation  tract bilaterally to establish a separate award fee pool aside

for ocean and intermod& services on a worldwide basis under from the basic award fé€ In November 1993, NASA termi-

an ID/IQ contract. Sea-Land protested, citing numerous nated the contract for the convenience of the government. After

defects in the solicitation. Among the defects, Sea-Land notedhe termination, Northrop submitted a claim for unpaid award

that the solicitation stated a minimum guaranteed quantity offees that remained in the separate award fee'ffool.

one container to each of the awardees under the multiple award

scheme. Sea-Land argued that the amount promised was nom- In March 1997, the Armed Services Board of Contract

inal; therefore, the contract lacked adequate consideration tcAppeals (ASBCA) denied Northrop’s claim for the payment of

bind the partie$*® funds allocated to a separate award fee pool. The board con-
cluded that payment was allowed for the award fee only to the

The GAO disagreed with Sea-Land and held that a minimumextent that work had been performed by Northfépn Febru-
guantity of one container per carrier is adequate consideratiorary 1998, the Federal Circuit reversed and held that Northrop
to bind the parties. In its decision, the GAO concluded that duewas entitled to funds allocated to a separate award fee pool
to the multiple award scheme, the Army would not know which when NASA terminated the contract for convenietite.
carrier (offeror) would provide the best value under an individ-
ual order until the need arose. Therefore, it was impossible for The National Aeronautical and Space Administration con-
the Army to predetermine the minimum quantity it would tended that Northrop was not entitled to the unpaid award fees
award a carrier under the contract. The GAO reconciled itsbecause it failed to meet the milestones stated in the coritract.

134. Comdisco, Ing 97-2 CPD 1 105 at 2. The solicitation contained this limitation because the ITOP contracts were intended to be prinaatsyf@oservices,
not contracts for supplies such as hardware or software. The Director of ITOP Acquisitions also testified that there veere otheregovernment contracts to
purchase hardwared.

135. Id. at 3-4. In the context of this contract, “disaster” meant any unplanned event or condition that rendered the agerwysmalliecation for its intended
computer processing and related purposdsat 3.

136. Id. at 10.

137.1d. at 10-11.

138. B-278404.2, Feb. 9, 1998, 98-1 CPD 1 47.

139. Intermodal transportation is a combination of ocean and motor/rail/inland water transpadatb3.

140. Id. at 11. SeeFAR, supranote 15, at 16.504(a)(2) (“To ensure that the contract is binding, the minimum quantity must be more than a nominduguantity,
should not exceed the amount that the government is fairly certain to order.”).

141. |d. at 12.

142. Northrop Grumman Corp. v. Goldin, 136 F.3d 1479 (Fed. Cir. 188)Grumman Space Station Integration Div., ASBCA No. 48719, 97-1 BCA 1 28,843.
See alsd 997 Year in Reviewupranote 8, at 20.

143. InGrumman Space Station Integratjdhe award fee was divided into basic fee and a separate fee pool for award fee.
144. Northrop Grumman136 F.3d at 1482.
145. Id.

146. Id. at 1485.
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The Federal Circuit stated that “[ulnder the contract, NASA requested an additional award fee of ten million dollars. The
effectively held back the funds in the separate pool beyond theAir Force partially denied Textron's claim, paying only $2.25
period for which they accrued so that the funds could be usednmillion. Textron’s subsequent appeal to the board was
as an incentive for work yet to be performétf."The Federal  denied'*®
Circuit held that “[ulnder NASA's theory, it could have kept a
large percentage of the funds in the separate pool by refusing to Before the Federal Circuit, Textron asserted that it was enti-
set milestones and then terminating the contract early, even ifled to a 77.4 percent share of the award fee that was propor-
only one day early™® The Federal Circuit concluded that tionate to the percentage of the contract compl&fed.he
Northrop earned the fee for work it performed before NASA Federal Circuit disagreed with Textron and held that a strict
terminated the contra&® According to the court, to find oth-  reading of the award fee provision in the contract expressly lim-
erwise would be inconsistent with the terms of the contract thatited the amount of the award fee that Textron could recover. It
allowed Northrop an award fee of up to eight and one half per-found that award fee payments were not subject to the termina-
cent of the estimated cost based on its contract perforrfnce. tion for convenience clause contained in the contfacThe
Federal Circuit also concluded that Textron’s reliance on cost-
plus-fixed-fee (CPFF) and cost-plus-incentive-fee (CPIF) con-
Award Fee Contracts Expressly Limited to Fee Schedlie. tracts was misplaced. The Federal Circuit ruled that a contrac-
1984, the Air Force awarded Textron Defense Systems ator with either a CPFF or CPIF contract reasonably expects to
research and development cost-plus-award-fee (CPAF) confeceive at least a portion of the fé&& Conversely, according to
tract for a portion of the Star Wars anti-ballistic missile defensethe court, under a CPAF contract, a contractor receives an
systemt>? The contract specified a base fee of Z8@nd an award fee only as a result of a discretionary act by a fee deter-
award fee divided into seven performance periéds. mination official. This official may reasonably conclude that a
contractor is not entitled to receive a fee based on its perfor-
In September 1989, the Air Force ordered Textron to stopmance.
work and a year later terminated the contract for convenience
due to the lack of funding. In its settlement proposal, Textron

147. Id. at 1481. Under the bilateral modification, the award fees in the separate award fee pool were not distributed atetheheewhbfation period. Rather,
the award fees were left to accumulate until Northrop reached certain milestones designated by NASA. Therefore, NASAuatellN@tarop’s performance
and distribute the fee from the separate award fee pool, only after Northrop reached a miléstone.

148. Id. at 1483.

149. Id.

150. Id. The Federal Circuit held that “[t]he funds in both the basic and separate pool accumulated in direct proportion t@dopegioened prior to the termi-
nation for convenience.td.

151. Id.
152. Textron Defense Sys. v. Widnall, 143 F.3d 1465 (Fed. Cir. 1998).
153. A base fee in a CPAF contract is a fixed fee the government must pay regardless of the contractor’s performance.
154. I1d. at 1466. Textron and the government agreed to end-load the award fee in a bilateral modification.
Period Maximum Award Fee
$1,000,000
$1,100,000
$1,200,000
$2,000,000
$4,000,000

$6,484,656
$1,000,000

~NOoO O~ WNPRE

155. SeeTextron Defense Sys., ASBCA Nos., 47352, 47950, 96-2 BCA { 28,332.
156. Textron 143 F.3d at 1467.

157. Id. at 1468. The award fee clause stated, in part, that “[p]Jayment of any award fee to the contractor hereunder, as detbefeeeddiermining official,
will not be subject to the clauses of this contract entitled allowable cost, fixed fee, and payment and termidation.”

158. Id.
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Monetary Limitation Clause in Delivery Order Trumps Limita- Monetary Limitation claus&’ The Navy paid SMS additional
tion of Cost Clause (LOCC) Terms in Contradhe LOCC costs up to the amounts specified in the Monetary Limitation
requires contractors to provide the contracting officer advanceclause but denied the rest. The contracting officer stated that
notice of potential cost overruA®. The contractor may not SMS had failed to provide notice of the cost overruns. Addi-
recover its costs above the LOCC ceiling unless the contractingionally, the contracting officer stated that SMS failed to prove
officer authorizes the contractor to exceed the cost ceiling afterthat the overruns were unforeseeable. SMS appealed the con-
it receives notice of a potential cost overt¥¥nThe contractor  tracting officer’s final decisioff®
may recover its cost overruns, however, if the overrun was
unforeseeablé! or the doctrine of estopp& applies to the The ASBCA agreed with the Navy. The board concluded
government. that SMS failed to comply with the LOCC's notice require-
ments. In its defense, SMS claimed that the cost overruns were
In SMS Agoura Systermc.,'%® the Navy awarded SMS a unforeseeable. The board rejected this argument, and ruled that
cost reimbursement level-of-effort contract to provide engi- SMS failed to meet its burden of proof on the unforeseeability
neering support services at one of its installations for a one-yeaissue. The board emphasized that the Monetary Limitation
base period and two options. The Navy issued delivery orderglause clearly limited the Navy’s payment obligation to a “not-
for the engineering support services. The contract containedo-exceed” amount that was specified in the order unless that
the standard LOCC that required SMS to notify the Navy whenamount was increased by formal modification. Significantly,
its costs would exceed seventy-five percent of the contract’'sthe Monetary Limitation clause was not subject to exceptions to
estimated cost. The LOCC also provided that the Navy was nothe LOCC clause such as unforeseealbifiity.
obligated to pay SMS any cost overrun unless the contracting
officer expressly approved the cost incre&$elin addition to
the LOCC, each delivery order contained a Monetary Limita- Federal Circuit Reinforces the LOCC General Rule: No Noti-
tion clause that required SMS to notify the Navy if its costs fication—No Recoveryln Titan Corporation v. Wegf° the
reached eighty-five percent of either the estimated cost or estiFederal Circuit affirmed the ASBCA decision involving a
mated level of effort stated in the delivery ortfer. CPFF contract’* The board had denied Titan’s request for
In 1992, a Defense Contract Audit Agency audit revealed anreimbursement of a cost overrun associated with indirect
increase in SMS’s indirect rates for 1989In 1995, SMS sub-  costs!’? The DCAA discovered the cost overrun during a post-
mitted claims for additional funds for two delivery orders it per- performance audit that revealed that Titan’s subcontractor
formed in 1989. The amounts that SMS claimed were incurred indirect costs exceeding those it had estimated. Titan
approximately $37,000 and $800 (respectively for each deliv-argued that it was entitled to the excess costs because the cost
ery order) above the “Not-To-Exceed” amount specified in the overrun was unforeseeabfé.

159. SeeFAR, supranote 15, at 52.232-20.

160. Seee.g, RMI, Inc. v. United States, 800 F.2d 246 (Fed. Cir. 1986); Advanced Materials, Inc., ASBCA No. 47014, 96-1 BCA 1 28,08, Badpss, Hooper
& Seigler v. Dep't of the Treasury, GSBCA No. 13142-TD, 96-1 BCA 1 27,930.

161. Seee.g, General Elec. Co. v. United States, 440 F.2d 420 (1971).

162. See, e.g.American Elec. Labs, Inc. v. United States, 774 F.2d 1110 (Fed. Cir. 1985). Estoppel is “a legal doctrine preventifrgra paggrting a right to
the detriment of the other party, when the first party has acted or made statements contrary to the right asserted apdrtiychatheeasonably relied on such
conduct.” NsH, supranote 11, at 217.

163. ASBCA No. 50451, 97-2 BCA 1 29,203.

164. Id.

165. Id. at 145,302.

166. Id. at 145,303.

167. Id.

168. Id.

169. Id. at 145,304, 145,305.

170. 129 F.3d 1479 (Fed. Cir. 1997).

171. SeeTitan Corp., ASBCA No. 49865, 97-1 BCA { 28,679.

172. |d. at 143,266.
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The Federal Circuit disagreed because Titan failed to notify Price Adjustment (EPA) clauS&and the Incentive Price Revi-
the government of its potential cost overrun pursuant to thesion (IPR) claus&® Contingent liabilities are not included in
LOCC. The court concluded that Titan's subcontractor failed the target price calculations under the incremental funding
to prove that the cost overrun was unforeseeable. The courtlause. Accordingly, they are separate from the target price set
noted that the final indirect cost rate was the same rate used blgy the incremental funding scheme of the contract. McDonnell
the subcontractor during contract performance. Therefore, theDouglas claimed that payments for contingent liabilities are
subcontractor knew or should have known that the actual indi-paid from funds that are specifically reserved and separate from
rect costs it incurred during performance exceeded the provithe incremental funds. Incremental funds, by contrast, are pro-
sional rate in the contratt. vided to fund the fixed portion of the contrat.

The court held that the EPA and IPR clauses were designed

Continuing Saga of the A-12 Fightein 1988, the Navy ¢, reimpurse contractors for costs incurred above the original
awarded a contract to McDonnell Douglas to develop a carrier-,get price up to the ceiling price. The court concluded, there-
based, low observable (Stealth) attack aircraft known as the ATore, that McDonnell Douglas was entitled to prove an addi-

12. The A-12 was to replace the aging A-6 aircraft. McDonnell 44, $135 million in incurred cost&
Douglas ran behind schedule and experienced cost overruns
during its performance. In 1991, the Navy terminated the con-

tract for default. Later, the termination for default was con- Sealed Bidding
verted into a termination for convenience, because the court
found that the Navy had abused its discretion in terminating the Late Bids

contract for default’®
In 1998, the GAO continued its age-old tradition of pro-

In McDonnell Douglas Corp. v. United Stafésthe COFC nouncing that “late is lat&®® to bidders who failed to adhere to
limited McDonnell Douglas’ recovery to the target price of $3.5 the general rule that the agency must receive bids prior to the
billion due to the court’s interpretation of the incremental fund- established time for bid openi’.
ing claus€’” In December 1997, McDonnell Douglas filed
another claim seeking to exceed the $3.5 billion target price by
an additional $135 millioA® It asserted that the $135 million The Postman Always Rings Twicéti Denny’s Rock & Drive-
was an adjustment made to the contract under the Economigvay'® the Fish and Wildlife Service issued an IFB for dike

173. Titan, 129 F.3d at 1481.

174. 1d. at 1482.

175. McDonnell Douglas Corp. v. United States, 35 Fed. Cl. 358 (1996). The contract was a fixed-price incentive contract.
176. 37 Fed. Cl. 295 (1997). McDonnell Douglas claimed total incurred costs of four billion dollars.

177. Seel997 Year in Reviewupranote 8, at 98. The incremental funding clause stated that “[t]he government’s total obligation for payment (includinigptermina
settlement expenses) under this contract shall not exceed the total amount obligated at the time of terrvioBxom&ll Douglas37 Fed. Cl. at 298.

178. McDonnell Douglas Corp. v. United States, 39 Fed. Cl. 665 (1997).

179. An EPA clause provides an upward or downward revision of the stated contract price for specified contingenciesclalsekiRfs established to adjust the
target cost, target price, and ceiling price of the contract based on Bureau of Labor Statistics indexes. These indicesmtedaiand labor cost fluctuations in
the aircraft industryld. at 666-67.

180. An IPR clause attempts to keep the contractor’s allowable costs to a minimum. This clause allows the governmeontadttingéo share in the underruns
and the overruns of incurred costs below the ceiling price of the contract. As the contractor’s costs increase, itsngass similarly, as contractor’s costs
decrease, its profits increase.

181. McDonnell Douglas39 Fed. Cl. at 666-67. FAR 16.203-2 provides that the “contracting officer shall ensure that contingency allowanchspdicatent by
inclusion in both the base price and the adjustment requested by the contractor under economic price adjustment claugednbfeR]5, at 16.203-2. Normally,
the government obligates the target price upon award and certifies (commits) that additional funds in the amount of ¢decestimgent liability are available for
contingencies. When contingencies occur, the government obligates previously committe8éetdS. D= T oF DEFensEREG. 7000.14-R, IRANCIAL MANAGEMENT
ReG., paras. 080202A, 080401 (Dec. 31, 1996).

182. McDonnell Douglas39 Fed. Cl. at 673.

183. The phrase “late is late,” while used repeatedly in the classroom during discussions of late bids, does not appeartftei@omptroller General’s decisions.
A search of the phrase “late is late” produced only one decision — Radar Devices, Inc., B-249118, Oct. 27, 1992, 92-2.CPD | 287

184. FARsupranote 15, at 14.304-1. Generally, bids received after the exact time set for bid opening are late and shall not befoomsidedett.
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repairs. The protester mailed its bid via United States Postamishandling exceptioff? the protester must demonstrate that a
Service Express Mail on 14 October 1997, the day before bidgovernment impropriety occurred after the agency received the
opening. The transmitting post office accepted the package fobid and it was the sole or paramount reason for the late
guaranteed delivery prior to twelve p.m. the next day. Thereceipt!®® The GAO held that the protester’s actions caused the
receiving post office accepted the express mail package follate delivery because the protester waited until the day before
delivery on 15 October 1997. A postal clerk attempted to bid opening to mail its bid to the agert®%. Furthermore, the
deliver the bid to the installation’s mailroom twice on 15 Octo- GAO stated that the protester erroneously claimed that the
ber, at 11:30 a.m. and again at 4:30 p.m. Bid opening was sehstallation was “wrongfully closed.” While the mailroom may
for 2 p.m. The postal clerk, however, could not complete deliv- have been closed for the lunch hour, the GAO remarked that the
ery because the mailroom’s door was locked. The postal clerknstallation itself was open when the postal clerk attempted to
did not attempt to deliver the bid to any other office or pet¥on. deliver the bid. The postal clerk’s decision not to deliver the bid
The agency held bid opening at the scheduled time. The agencip the security personnel at the main entrance did not constitute
recorded the four bids it had received. The agency received thgovernment mishandling.

protester’s bid on 16 October 1997 and rejected it as?late.

The protester filed its protest before the GAO. The protesterAgency’s Misrouting of Bid Not Paramount Cause of Late
argued that the agency impeded delivery because it “wrongfullyReceipt. In Boines Construction & Equipment Co., IA&
closed [its] office during business hour§®"The protester  Boines protested the award of a contract for demolition and
alleged that this was tantamount to government mishandling. related work to Pierce Foundations, Inc. Boines claimed that

the Department of Housing and Urban Development (HUD)

The agency agreed with the protester that the mailroom dootimproperly accepted Pierce’s late bid.
was locked when the postal clerk attempted delivery at 11:30
a.m., the mailroom’s regularly scheduled lunch hour. The con- The Department of Housing and Urban Development issued
tracting office, however, informed the mailroom personnel and an Invitation to Bids (IFB) for the demolition of vacant build-
the main entrance security guards of the day’s bid opening,ings. The IFB contained FAR 52.214-5. This clause instructs
including its time and location. Additionally, contracting per- bidders to submit their bids in a sealed envelope or package: (1)
sonnel periodically checked the mailroom on and before the bidaddressed to the office specified in the IFB; and (2) labeled to
opening date. show the time and date of bid opening, the solicitation number,

and the bidder’s name and addr&ss.

The GAO denied the protest, holding that neither the two-
day exception nor the government mishandling exception Agency personnel recorded six bids at the time and date set
applied to this cas&® The GAO reiterated the general rule that for bid opening. Boines’ bid was the lowest Bfd.After the
the bidder is responsible for ensuring that the agency timelybid opening, Pierce telephoned the contracting personnel and
receives its bid. To consider the late bid under the governmentliscovered that the agency had not recorded it¥bithe con-

185. B-278597, Jan. 23, 1998, 98-1 CPD 1 30.

186. The postal clerk did not attempt to deliver the bid package to the security guards located at the installationimmeain Apparently, he knew from prior
experience that the guards would not sign for an express mail package or allow him to wander through the building lomkiegrferts sign for the package.

187. The IFB contained FAR 52.214-7(a). This clause defines the exceptions to the late bid rule, including the exbéggisarfoby “U.S. Postal Service Express
Mail Next Day Service.” FARsupranote 15, at 52.214-7(a).

188. Denny’s Rock & Drivewgy8-1 CPD 1 30 at 2.

189. FAR 52.214-7(a)(3) is known as the “two-day” exception. This provision allows an agency to consider a late bidehit bya'8J.S. Postal Service Express
Mail Next Day Service-Post Office To Addressee,” not later than 5:00 p.m. at the place of mailing two working days prideiteo shecified for receipt of bids.
See FARsupranote 15, at 52.214-7(a)(3). The GAO held that this exception did not apply because the protester mailed its bid onipgayvprior to the bid
opening date. 98-1 CPD ¢ 30 at 2.

190. FARssupranote 15, at 14-304-1(a)(2).

191. Denny’s Rock & Drivewgy8-1 CPD 1 30 at 2.

192. Id.

193. B-279575, June 29, 1998, 98-1 CPD | 175.

194. Id.

195. Shortly before bid opening, the contracting office staff contacted the mailroom and was told that no other bidgédwiMeeeld. at 2.
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tracting officer discovered that Federal Express had deliveredreverse! In this case, the Navy issued an IFB for hazardous
Pierce’s bid to the mailroom at 9:40 a.m. that morning. A mail- waste pumping and transportation services. The IFB specified
room clerk misrouted the bid to an office within HUD that pro- the date and time for bid opening and the location for the receipt
cesses bhids for the sale of houses. of hand-carried bids. At the exact time set for bid opening, a
procurement technician announced that bid opening time had
Pierce’s bid package was inside a Federal Express enveloparrived and opened the locked bid box. She removed all of the
The envelope was not marked with the solicitation number, theloose bids from the box and left a package marked “old bids” in
bid opening date and time, or other identifying information. the box. This package was bound by a rubber band. After she
The only marking on the envelope was HUD's address. Piercesorted the loose bids, the procurement technician set aside the
did not include the department name, floor number, or roomfive bids marked for the procurement. The technician again
number on the envelope. The mailing label, however, did checked the remaining loose bids for other bids for this bid
include the language “bid enclosed” and the telephone numbeppening. Finding none, she then returned the loose bids that
for the contract specialist listed on the I1FB. were not for the bid opening to the box and relocked it. At bid
opening, the contracting specialist opened and recorded five
Pierce mailed its bid on the Friday before bid opening, with bids. Pacific Tank Cleaning Services (Pac Tank) was the low
guaranteed delivery for the day of bid opening. The agency’sbid.
mailroom received the bid at 9:40 a.m. on bid opening day. The
contracting officer determined that the bid was late due to gov- California Marine Cleaning, Inc. (Cal Marine) was con-
ernment mishandling after receipt at the government installa-cerned about Pac Tank being listed on the “bid board” as the
tion.!®® Because Pierce’s bid was lowest, HUD accepted apparent low bid when Cal Marine’s bid was lower. After the
Pierce’s bid and considered it for awafd.The Department of  contract specialist spoke to Cal Marine, she opened the bid box
Housing and Urban Development ultimately awarded the con-and discovered Cal Marine’s bid inside the locked box under
tract to Piercé® three loose bids. Cal Marine’s bid was date-stamped with the
date of bid opening and time-stamped at approximately one and
After HUD denied its protest, Boines filed before the GAO. one-half hours before the time set for bid opening. The special-
Boines alleged that HUD improperly considered Pierce’s late ist opened the envelope and found that Cal Marine’s bid was
bid for award. In sustaining the protest, the GAO concluded $300,000 less than Pac Tank’s.
that although the agency may consider a late bid if the govern-
ment mishandled the bid, the agency cannot accept a late bid if Pac Tank filed an agency-level protest and a protest before
the bidder contributed significantly to the late rec&ptiere, the GAO. It maintained that the Navy should have rejected Cal
the bidder failed to record required information regarding the Marine’s bid because there was no evidence that the agency
solicitation number, the date and time of bid opening, and thetimely received the bid. In addition, the bid was under the
designated office for receipt of bids on the outside of the Fed-agency’s control until it was discovered by a contract specialist.
eral Express envelope. The GAO opined that Pierce’s failure toThe Navy responded that the time and date stamp showed that
mark the envelope with the identifying information was the par- it received the bid on time, and asserted that the procurement
amount reason for the mailroom misrouting the envelope. technician probably overlooked the bid when she sorted
through the bids at bid openid§.

First You Dont See It, Now You Do? The Case of the Suddenly The GAO stated that an agency may consider a late mis-
Appearing Bid. Pacific Tank Cleaning Services, [ffcpre- placed bid for award only where the evidence demonstrates that
sented the classic case of “now you see it, now you don't” in (1) the installation received the bid prior to bid opening, (2) the

196. Boines’ bid price was $1,196,620.00 while Pierce’s was $1,120,92d4.16.

197. Id.

198. Id. at 4. In its report, the agency contended that the mailroom mishandled the package by misrouting it to the wrongeafficé aadiing the telephone
number written on the envelope. Additionally, the agency argued that a “priority” package that sat in the mailroom fivelhooss was in and of itself govern-
ment mishandlingld.

199. Id. at 2.

200. Id. at 3. Although the protester filed its protest in time to trigger a CICA stay of award, the agency executed an overgdatodct performance suspension
on 30 March 1998Id. See31 U.S.C.A. 8 3553 (d)(3)(A)(i) (West 1998) (requiring an agency to suspend performance of contract award if the pestisterdiest
before the GAO within 10 days of contract award); 31 U.S.C.A. § 3553 (d)(3)(C)(Il) (permitting an agency to override apesfara@nce suspension upon a
determination of urgent and compelling circumstances).

201. Boines Constr98-1 CPD {175 at 4. A bidder contributes significantly when it does not act reasonably to ensure timely deliverymthisdegdignated place.

202. B-279111.2, July, 1, 1998, 98-2 CPD { 1.
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bid remained under the agency’s control until it was discovered,The GAO held that there was insufficient evidence to establish

and (3) the agency discovered the bid prior to awfardccept- that Cal Marine’s bid was received at the installation prior to

able forms of evidence to establish the time and date of receipbid opening. The protest was sustained by the GAO.

include the installation’s time/date stamp on the envelope or

wrapper, other evidence of receipt maintained by the installa- Cal Marine then filed suit in the COR. In a thirty-four

tion, or statements or testimony by government emplo¥ees. page ruling, the COFC overturned the GAQO’s decision. The

The GAO further stated that a bidder’s own records cannotCOFC held that the GAO misapplied the late bid ftid.he

serve to establish the time and date of delivery on their own.COFC stated that whether a bid is timely depends upon when

Although Cal Marine’s representative testified that he person-the agency received the bid, not when the agency discovered

ally stamped the date and time on the bid and placed it into thehe bid?'* A bid does not become late merely because the

box prior to bid opening, that testimony did not establish the agency overlooked the bid in the bid B&.The COFC found

time of delivery because this offer of proof was outside the that the GAO erred in not considering relevant evidence in the

agency’s controt® record®® that “reveals that a clear preponderance of the evi-
dence supports [Cal Marine’s] assertion that its bid was timely

The Navy did not support its assertion that the bid was in thesubmitted.?’* The COFC directed the Navy to consider Cal

bid box prior to bid opening. The procurement technician who Marine’s bid?®

opened the bid box stated that although it was possible that she

missed Cal Marine’s bid, given the small number of bids in the

box, it appeared unlikeRy” Additionally, the GAO held that | Hear You Knocking But You Can't Come [Bbmetimes a case

the protester’s theory that Cal Marine’s representative couldcomes along with a set of facts that makes for great fiction.

have stamped the time and date on the bid the day of bid opencaddell Construction Co., Iné'®is just such a case. G@ad-

ing, but deposited the bid in the bid box at any time prior to dell, the Army Corps of Engineers (COE) issued a RFP for the

when the box was rechecked, was as plausible as Cal Marine’sonstruction of a barracks complex. The RFP provided the

assertion that the bid was placed in the box prior to bid openingdate, time, and location for receipt of proposals. The solicita-

203. Id. at 3.
204. Id. at 3 (citing Pershield, IncB-256827, July 27, 1994, 94-2 CPD 1 40 at 3).
205. FARsupranote 15, at 14.304-1(c).

206. Id. at 3-4. The Navy conceded that its personnel do not continuously monitor the time/date stamp machine in the lobbysandbmuienate the machine
without agency employee supervision. There was no assurance that a bidder immediately placed its bid in the bid boiddecstdraged itld.

207.1d. at 4.

208. Id. at 5.

209. California Marine Cleaning, Inc. v. United States, No. 98-636C, 1998 U.S. Claims LEXIS 250, (Fed. CI. Oct. 22, 1988)jn€=original filing sought to
enjoin the Navy from awarding the contract to Pac Tank. When the Navy learned of Cal Marine’s suit, it decided to calicithtiom nd resolicit. Cal Marine
then amended its complaint adding its challenge to the cancellation. Pac Tank then intervened and requested that the &0RjGriston directing the Navy to
reinstate the solicitation and award the contract to Pac Tidnkt *3.

210. Id. at *50. The COFC found that the GAO misapplied the late bid rule because the evidence clearly showed that Cal Maerdimkig submitted. The
court found that the GAO began its analysis of Cal Marine’s bid by applying the late bid rule to determine if the bid wastioming that the bid was, in fact,
late. The COFC stated that the GAO should have addressed the timeliness of the bid first, then applied the late lidtartaiiied that the bid was latiel. at
*58. The court concluded that for the GAO to determine the bid’s timeliness, it must consider all relevant evidenceoinlthe. réte date/time stamp, statements
from all relevant parties, etc. The COFC stated that the GAO failed to consider this probative evilence.

211. Id. at *52.

212. 1d.

213. Id. at *59.

214. |d. at *65. The court discussed that the GAO failed to consider pertinent evidence including statements of a Cal Marineegaptiyzgevhen he time/date
stamped the bid and deposited it in the bid box; the time/date stamp itself; the agency’s visitor log showing the datef&Pal fifaeine’s representative’s visit;
and the agency’s contracting specialist that acknowledged she may have overlooked the bid at bid opening and that siekedbmiseih the pasid. at *60.
The COFC held that the GAQO's decision was irrationidl.at *59.

215. Id. at *66. The court also enjoined the Navy from canceling the solicitation holding that its decision to do so was arbitegycious. Id.

216. B-280405, 1998 WL 536393 (Comp. Gen. Aug. 24, 1998).
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tion also included FAR 52.215-1(c)(3) regarding late propos- employees tried to push the door open, but were unable to open
als2t’ it. The contract specialist notified the chief of contracting who
met with Caddell's employees. The employees insisted that the
The issue before the GAO was whether Caddell's employeeschief of contracting accept the proposal. He did, but stated that
arrived at the location for receipt of proposals prior to, or con- he would treat it as a late proposal.
temporaneously with, the time set for receipt. Approximately
one and a half hours before the time for receipt, two Caddell The GAO denied the protest finding no improper govern-
employees arrived at the office where they were to submit theirment action. Based upon two clocks that were located in the
proposals (Room 821). The two employees introduced them-office designated in the RFP as the location for receipt of pro-
selves to the contract specialist designated to receive the proposals, agency personnel determined that the closing time for
posals. The protester’'s employees asked to see the “official bideceipt had arrived. Furthermore, the protester’s argument that
opening clock.” The contract specialist responded that therethe agency failed to provide offerors with an “official clock” in
was no “official clock,” but she had just telephoned for the time plain view fell upon unsympathetic ears. The GAO held that
and synchronized the clock located near her computer. Addithere is no requirement for an “official clock.” Rather, it is the
tionally, the contract specialist told the employees the time andagency’s reasonable declaration that a procurement is closed
stated that she would lock the door at 4:30 p.m., the time set fothat is determinativé?® Simply because the protester’s
receipt. Apparently, one of the protester’'s employees set hissmployee’s watch did not register the exact time as the clock in
watch to the time the contract specialist gave them. Room 821 did not prove that the employees reached the room
prior to the time set for closing.
The protester’'s employees asked to use a room to finish pre-
paring their proposal. The contract specialist escorted them to
a room about twenty feet down the hall from Room 821. While Mistakes in Bids
finishing the proposal, one employee used his cellular tele-
phone to call the company’s president for certain subcontrac- A look at the winners and losers in the mistakes in bid area
tors’ names. Telephone records indicated that the employeeonfirms that the quality of the evidence the protester uses to
completed this call at 4:25 p.m. Meanwhile, in Room 821, the prove its mistake (and the intended bid) determines the out-
contract specialist observed her clock change to 4:29 p.m. Sheome of the case. If a bidder has well-documented worksheets
and the other agency employees became concerned abowind other written documentation that leads the agency to a rea-
whether Caddell’'s employees would submit their proposal sonable decision that a mistake was made (and the intended
before the time for receipt. The contract specialist then went tobid), the GAO will not disturb that decision. Likewise, if the
the hallway and called out “[iJt's 4:29 p.m. Are there any other quality of the evidence leaves the agency wondering about the
proposals?'® In addition, the contract specialist walked down validity of the documentation or guessing about the intended
the hallway and told Caddell’'s employees that it was 4:29 bid, the GAO will not question the agency’s decision to deny
p.m2° the contractor’s request to correct its bid. Three cases that illus-
trate the differences in the quality of documentation submitted
While the contract specialist was out of the room, the time/by bidders to prove a mistake in bid &weeblo Enterprises,
date stamp clock and the clock on the contract specialist's desknc.,??* H.A. Sack Co., In¢? andAsbestos Control Manage-
changed to 4:30 p.m. At that time, the agency’s employees inrment, Inc®
Room 821 locked the door. The contract specialist returned to
the room, and the other agency employees unlocked the door to
admit her into the room. Agency personnel then witnessedPueblo Enterprises, Incln Pueblqg the agency denied the pro-
Caddell's employees approach the door and attempt to getester an opportunity to correct its bid. The protester was the
inside the room. The contract specialist told Caddell’s employ-apparent low bidder in a procurement for furnishing and install-
ees through the locked (glass) door that they were late. Theéng replacement doors and windows on housing units. The

217. FAR 52.215-1(c)(3) provides that “[a]ny proposal received at the office designated in the solicitation after tineeesjaetified for receipt of offers will not
be considered unless . . . ” one of the exceptions apply. $#fRanote 15, at 52.215-1.

218. Caddell 1998 WL 536393, at *3.

219. Id. at *4. The protester’s employees contended that the contract specialist did not come into the room to alert themhbgvdédemgtee that they heard
someone call out from the hallway that the time was 4:29 m.

220. Id. at *6 (citing Pat Mathis Constr. Co., Inc., B-248979, Oct. 9, 1992, 92-1 CPD 1 236 at 3).
221. B-278279, 1998 WL 10228 (Comp. Gen. Jan. 14, 1998).
222. B-278359, Jan. 20, 1998, 98-1 CPD 1 27.

223. B-279521, June 23, 1998, 98-1 CPD { 169.
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agency requested that Pueblo verify its bid as it was signifi-breakdown of its bid. The following day, the agency requested
cantly below the government estimate and the other bids.that the protester verify its bid and again asked for a breakdown
Pueblo complied, but claimed certain mistakes when theof the bid. The protester confirmed its bid and provided the
agency requested a detailed written breakdown of its costs. agency with the requested breakdown. One month later, the
agency asked the protester to review its bid for the possibility
To prove its mistake and its intended bid, Pueblo offered of a mistake. The agency based its request on the disparity
original hand-written undated worksheets. After reviewing the between the protester’s bid, the government estimate, and the
worksheets the agency conceded that Pueblo made a mathematther bids. A week later, the protester retracted its confirmation
ical error in calculating part of its costs. The agency did not, and claimed a mistake in its bid. Asbestos Control asserted that
however, allow Pueblo to correct its asserted mistakes. That omitted certain costs from its final bid price because of a com-
agency determined that the work papers were undated, conputer errof?” Asbestos requested a correction that would make
tained various, sometimes unexplained, calculations and werdts bid approximately four percent lower than the next low bid.
not in good orde®* More importantly, the agency noted that
the “total” on the revised bid worksheet showed a base bid that In support of its claim, Asbestos Control submitted work-
was different from the base bid that Pueblo actually submitted.sheets and other d&&it used to prepare its bid. Asbestos Con-
Therefore, the agency determined that there was no clear anttol also included a letter from its computer supplier confirming
convincing evidence of Pueblo’s intended #rd. that software compatibility problems can cause problems in
spreadsheet applications. The bid Asbestos Control actually
The protester attempted to file its comments to the agency’ssubmitted did not appear on any of the presented docufients.
report worksheets that explained the differences in the prices
that concerned the agency. This was “too little, too late” for the  After reviewing Asbestos Control's evidence, the agency
GAO.2¢ The GAO agreed with the agency and denied the pro-determined that the protester had not submitted clear and con-
test. Specifically, the GAO found that the protester did not vincing evidence of its intended bid. Furthermore, the agency
explain the change in prices between the initial base bid work-found discrepancies between the evidence Asbestos Control
sheet and the revised base bid worksheet. Although the pronow presented and the information it provided for the bid
tester attempted to establish its intended bid with its commentspreakdown. The agency stated that certain costs, listed in the
it failed to demonstrate that the agency acted unreasonablyvidence presented by the protester to prove a mistake in bid,
when it disallowed the correction. Because the protester failedwvere significantly higher than in the documents submitted for
to provide a critical piece of evidence at the pertinent time, thethe bid breakdown. More importantly, the quotations that the
agency reasonably decided to disallow the correction. protester asserted were omitted by the computer program were
not the same costs that concerned the agency. The agency
rejected the protester’s request to correct its bid because: (1)
Asbestos Control Management, Inm Asbestos Contrplthe the protester delayed reporting the mistake, (2) there was an
agency conducted a procurement for the installation of a newundated critical bid preparation sheet, (3) the agency was
heating and air-conditioning system. Asbestos Control submit-unable to ascertain the protester’s intended bid with reasonable
ted the lowest of the ten bids the agency received. Two dayertainty.
after bid opening, the agency asked that the protester provide a

224. Pueblo Entrprs.1998 WL 10228, at *2.

225. 1d. The protester’'s worksheets did not demonstrate clearly the amounts of certain items, specifically those dealingsititiefirotester explained these
calculations in an affidavit it submitted with the protester’s claim of mistake; however, the calculations were not aseérteimtite worksheets themselved.

226. Id. at *3. Apparently, the protester did not believe that the additional worksheets were relevant to the issue of theithtartdeadtér it received and read
the agency'’s report. The Comptroller General disagreed with the protester’s assessment of what was “lélevant.”

227. Asbestos ContrpP8-1 CPD 169 at 1.

228. Id. The other data Asbestos Control submitted included its computer-generated estimates and spreadsheet printoutscists)-hnddes subcontractors’
guotation sheetsld. at 2.

229.1d. The protester asserted that the computer program that calculated its original bid excluded seven quotations. Riee guthtasens that Asbestos Control
submitted were subcontractor quotations dated prior to bid opening. They clearly reflected the subcontractors’ pricescyldugeatoned the authenticity of the
other two quotations. One quotation was Asbestos Control’s for certain asbestos work, dated almost two months aftegbi@itepettier quotation had no sup-
porting documentation. The protester explained that it prepared a “bid prep” sheet using a computerized spreadsheétdctososts, and then prepared a total
bid using its estimating software. It prepared the total bid by adding the results from the bid prep spreadsheet to $hia ther@stimating software program. The
estimating software program combines the numbers with the protester’s in-house costs. The protester offered the ageedyspreaddbeet as its original work-
sheet. This worksheet indicated that the seven items in question were not carried over from the base cost to theltotai.cost co

The only document that included the protester’s actual submitted bid was an affidavit from the company’s vice presidartierewpigined the error and the com-
pany’s intended bidld. at 4.
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The GAO agreed with the agency and denied the protestand convincingly showed the mistake and MMT's intended bid.
The GAO found that the protester had not proved that it hadTherefore, the agency allowed the correction.
mistakenly omitted the costs for the seven items from its base
bid. Asbestos Control did not provide sufficient evidence to  H.A. Sack protested to the GAO. It claimed that MMT did
prove its intended bid. The GAO found that the protester’s evi- not submit clear and convincing evidence because the amount
dence contained various ambiguities and inconsistencies thatf the corrected bid did not match the amount on the corrected
raised a question about the documents. First, the GAOspreadsheét? H.A. Sack argued that the spreadsheets MMT
observed that the critical worksheets that would have provedproduced to show the additional calculations needed for the job
the mistake, and possibly the intended bid, were not dated. Seestimate did not exist at the time of bid opening; therefore,
ond, the protester dated its in-house costs well after bid openMMT could not use them to show its intended bid.
ing.2%® Third, the GAO noted that none of the documents
submitted by the protester indicated the protester’s original bid. The GAO disagreed with H.A. Sack. The GAO stated that
Fourth, the amount that the protester offered as the “amount othe worksheets that MMT used to calculate its job estimate
the mistake” did not equal its intended bid when added to othedisted the various materials and tasks required to perform the
numbers the protester supplied as “corrected amounts.” Thavork for the base bid and each option. MMT’s worksheets
protester never offered an explanation for this discrepdhcy.  clearly listed each item, followed by a line of figures and the
unit of measure MMT used to calculate the subtotal for each
item. The worksheets proved the formula used by the Lotus
H. A. Sack Co.While PuebloandAsbestos Contrdllustrate spreadsheet omitted certain items listed on the worksheets.
the pitfalls of presenting inadequate evidence, or evidence that
raises credibility concern$].A. Sackenlightens protesters Likewise, the GAO rejected H.A. Sacks’s argument that the
about the quality of evidence an agency will allow to correct a agency improperly considered the worksheets used by MMT to
mistake in a bid. Ik.A. Sackthe agency issued an IFB for the prove its intended bid. The GAO found that the worksheets that
replacement of a water distribution system. The agencyMMT used were merely for explanatory purposes. When
received seven timely bids, including one from the protesterMMT’s proposed rationale for using the end sheets was applied
and one from MMT. MMT submitted the lowest bid, while the to the original worksheet and the revised worksheet, the bid
protester submitted the next lowest bid. The agency requestegrices were clear. MMT asserted, and its worksheets proved,
that MMT and H.A. Sack verify their bids. Both bidders veri- that it calculated its bid price using 98.65 percent of the job esti-
fied their respective prices; however, MMT notified the agency mate figures computed on the spreadsheets, rounded upward to
one week later it had discovered a mistake in its bid. the nearest thousafd.

MMT noticed that the Lotus electronic spreadsheet it used to
develop the job estimate and to calculate its bid contained a for- Cancellation of the Solicitation
mula error. MMT discovered that a number of cost elements,
which were included on the spreadsheet, were not included in The GAO continues to hear humerous cases regarding can-
the total column that the job estimate spreadsheet calculatedcellation of a solicitation after bid opening. In these cases, the
MMT provided the agency with a computer diskette that con- GAO focuses on whether the agency had a compelling reason
tained a spreadsheet file dated 18 September 1997 (the bitb cancel the solicitation. If so, the GAO will not overturn the
opening date), a printout of the spreadsheet, and a statemerigency’s decision to cancel.
that it used these documents to prepare its bid. MMT also pro-
vided a new diskette and a printout of a revised spreadsheet Agencies cited various “compelling” reasons for canceling a
dated 25 September 1997 that reflected MMT’s requested corsolicitation. InConstructive Solutions, Iné*an ambiguity in
rection. The agency determined that MMT’s evidence clearly the solicitation caused the agency to cancel the solicitation after

230. Id. at 4. The protester argued that the February date on the in-house quotation appeared on the submitted documentaierpteatesehad to reprint the
document. The Comptroller General did not find this argument compelling. The GAO held that a self-serving statemerttbgtéteaprthe only offer of proof
that the document was not created in February was insufficient to prove that the protester prepared the quotation @penitgbid.

231. Based upon these inconsistencies, the GAO held that the protester did not meet its burden of proof regardingstakerdtstmintended bid. In addition,
the GAO found that the “tardy production of a crucial work sheet document [the spreadsheet the protester attemptedpparségdrganded bid] is reasonably
viewed as raising credibility concerns and doubts about the good order of the work papes5.

232. Id. at 2. The protester argued also that MMT's initial verification of its bid contravened MMT'’s subsequent claim of a MiEaRAO held that there was
no authority to support that allegation, and the GAO knew of no prohibition against asserting a mistake once a biddiedhtshidris requested by an ageridy.

233. Id. at 3. In the agency report, the contracting officer confirmed that it is a common practice in the construction inddgiricés Ithat are reduced from the
actual estimate an offeror calculates. Similarly, MMT’s proposed corrected price could be ascertained by calculating®®.65therprice arrived at by manually
adding all the items listed on the original worksheet (to include the ones that the electronic spreadsheet omitted),ngndprémitice nearest thousarid.

234. B-278227, Jan. 9, 1998, 98-1 CPD 1 9.
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bids were opened. The ambiguity concerned misleading lan-
guage in the IFB. After bid opening, the agency discovered that ©On 20 November 1997, Dr. Jacques Gansler, Under Secre-

the IFB’s language caused several bidders, including the profary of Defense for Acquisition and Technology, issued a mem-

tester, to include the price for only one of the two alternatives randum announcing that acquisition officials across the DOD

discussed in one of the line items. The agency however Will use a common multi-factor rating system to assess contrac-

needed prices on both alternatives to determine which one bedP" Past performance information (PP). The DOD subse-
met its needs. The GAO denied the protest because an awafH€ntly published a draft guide on the new poficy.
based upon the bids submitted would not serve the govern-

ment's actual needs. The new policy divides industry into eight business sectors.

These eight sectors fall into one of two groups—key or
The GAO denied another protest in which the agency can-unique®® The new policy also establishes common assessment
celed the solicitation after opening bids because it discoverecelements and ratings to standardize the methods used to rate
that the solicitation did not meet its actual needdMabile contractor performance under DOD contracts. Each business
Dredging & Pumping Cq2* the agency solicited bids for sector has a separate threshold for the mandatory collection of
dredging a reservoir in the District of Columbia. The agency PPI12* For example, the threshold for the systems sector is five
received and opened five bids. Mobile submitted the lowestmillion dollars, while the threshold for the construction and
bid. One of the bidders filed an agency-level protest. As aarchitect-engineering sector is $25,000. The new policy also
result of the protest, the agency discovered that Mobile’s inter-establishes mandatory assessment elements and ratings for each
pretation of one of the paragraphs in the specifications wasbusiness sectéf’ The identified elements and sub-elements
inconsistent with the agency’s intent. The agency maintainedinclude traditional evaluation factors such as technical, man-
that the provision neither guaranteed compliance with theagement, and cost control. The common assessment rating sys-
National Sanitation Foundation (NSF) standards nor ensuredem has five ratings: exceptional, very good, satisfactory,
that treated water would contain acceptable levels of polymersmarginal, and unsatisfactofy}.
Mobile disagreed with the agency and filed a protest before the
GAO. Mobile stated that the paragraph was unambiguous and
reflected the agency’s needs. The GAO dismissed Mobile’s Evaluation Factors
argument because it ignored the requirements to impose the
NSF standard for polymers in drinking water on the contractor.  Price as an “Eligibility Factor” Inadequate.In Electronic
The record supported the agency’s position that the solicitationDesign?*? the Navy awarded a fixed-price contract for inte-
provision, as written, did not ensure that the drinking water grated ship control system upgrades on twenty-six CG47
would meet the required standard. The GAO found that theTiconderoga class ships. The protester asserted that the Navy
agency had a compelling reason to cancel and revise the IFB toonducted the competition on an unequal basis. In addition, the
meet its actual needs. protester claimed that price was not properly evaluated as a sig-
nificant evaluation facta® The GAO sustained the protest on
both grounds.
Negotiated Acquisitions ) o ) )
In this acquisition, the Navy considered only price to deter-
New DOD Scheme for Collecting and Evaluating Past mine whether a given proposal was eligible for award (that the
Performance Information price did not exceed the Navy’s available budget). The pro-

235. B-278725, Mar. 6, 1998, 98-1 CPD  72.

236. Memorandum, The Under Secretary of Defense, to Secretaries of the Military Departments, subject: Collection offhascBénformation in the Depart-
ment of Defense (20 Nov. 1997) availabe faittg://www.acq.osd.mil/ar/doc/0798past.pd¥isited 5 Oct. 1998) [hereinafter Gansler Memorandum].

237. Draft DOD Guide to Collection and Use of Past Performance Information, July 1998 availdtitp: Atvavw.acq.osd.mil/ar/doc/collect.pd{visited 5 Oct.
1998). The DOD requested comments on the draft guide by 1 September 1998.

238. Id. at app. B. The key business sectors are systems, services, information technology, and operations support. The fainessgectars are construction
and architect-engineering, health care, fuels, and science and technology.

239. Id. at app. C.

240. |d. at app. D. The elements and ratings established previously for construction/architect-engineering and health care still apply.
241. SeeGansler Memorandum, at attachment.

242. B-279662, Aug. 31, 1998, 98-2 CPD { 69.

243. The CICA requires contracting agencies to include cost or price as a significant evaluation factor that must bel comsinjeseal evaluationsSeel0
U.S.C.A. § 2305(a) (West 1998).

24 JANUARY 1999 THE ARMY LAWYER « DA PAM 27-50-314



tester alleged that this was inadequate to meet the CICA manthe past performance information did not indicate experience in
date. The GAO agreed, finding the consideration of price operating and managing a fitness facility of the size and scope
nominal?* contemplated in the RFB.

Past Performance EvaluationsPast performance is a major The GAO denied the proteXt. Eight of HBI's listed refer-
consideration in government procurements and a source of endences concerned only teaching aerobics and fitness classes.
less litigation?*> Government attorneys are exerting a lot of Hard Bodies acknowledged that it lacked the required manage-
time and effort defending past performance cases at everyment experience but relied on one of its key personnel to pro-
imaginable dollar level. Often, past performance is the mostvide the necessary management experience. The GAO found
critical evaluation criterion. The GAO examines an agency’s the Navy had warned offerors that it would not consider key
evaluation only to ensure that it was reasonable and consistergersonnel experience in evaluating past performaficelhe
with stated evaluation criteria and applicable statutes and reguGAO decided that although an agency may consider the expe-
lations. rience of key personnel in evaluating new businesses, it is not
required to attribute personal experience to a contractor as if it
was a long-established entfby.
Relevancy of Experience: A Few Aerobics Classes Does Not a
Gym Makeln Hard Bodies, Inc(HBI),2*¢ the Navy issued a
RFP for the operation of a fithess center. The RFP made padtlere’s a Whole Book of Referrals: We'll Let You Know When
performance the most important evaluation criteria. The RFPYou're Tired! In Black & Veatch Special Projects Carp
asked offerors to submit past performance information on sim-(B&V), % the COE issued a RFP for the design and construc-
ilar contracts and subcontracts, particularly those of similar tion of a building at Tinker AFB, Oklahoma. The RFP required
scope, magnitude, and complexity to the RFP’s requirementsofferors to include a list of relevant design and building
The Navy, however, stated that it would not consider the pastprojects. Black & Veatch submitted fifteen projects with spe-
performance of key personrtél. cific named reference®’

After the initial round of proposals, the Navy rated HBl and ~ The COE investigated only two projects and did not speak to
another offeror as unacceptable, but capable of being madany of the named references. Black & Veatch complained
acceptable. Hard Bodies had no past performance ratingabout its past performance score. Black & Veatch claimed that
because it had not supplied enough relevant information. Itif the agency had contacted all named references and investi-
later supplied ten references with its best and final offer, andgated all fifteen projects, it would have received a higher eval-
was given an “acceptable” rating by the Navy evaluators. Theuation. The GAO disagreed, concluding there is no legal
other offeror received an “outstanding” past performance ratingrequirement for an agency to contact and check all references
and was awarded the contr&€tHard Bodies complained that listed in a proposaP® The GAO noted that the COE talked to
it should have received an “outstanding” past performance ratthe project engineer on the two B&V projects that resembled
ing because it received outstanding ratings on its questionthe RFP’s requirements. This engineer had unfavorable com-
naires. The Navy argued that it rated HBI “acceptable” becausanents on B&V's timeliness, personnel, supervision of employ-

244, Electronic Design98-2 CPD 1 69 at 2.

245. See 1997 Year in Reviesupranote 8, at 27.
246. B-279543, June 23, 1998, 98-1 CPD { 172.
247.1d. at 2.

248. Id. The awardee’s price was higher than HBI's price. However, the RFP permitted award to a higher priced offeror provideddstegiresented the best
value to the Navyld.

249. Id. at 4.

250. Id. at 5. Hard Bodies also claimed the contracting officer was biased against it based on a verbal altercation it had viiticting odiicer. Hard Bodies
alleged the contracting officer was irate and disrespectful because she felt HBI's frequent calls concerning the statosuséthent were an inconvenience. The
GAO found no evidence of bias and no basis to question the motives of the contracting lofficer.

251. Id. The Navy did evaluate key personnel under the technical evaluation fiactor.

252. Id. SeéAtlantic Coat Contracting, B-270491, B-270590, Mar. 13, 1996, 96-1 CPD { 147.

253. B-279492.2, June 26, 1998, 98-1 CPD 1 173.

254. 1d. at 6.
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ees, and experience in design-to-build projects. Black & The GAO found that the project officer’s low opinion of
Veatch objected because the project engineer was not the peiFSS’s working relationship and cooperation in resolving dis-
son listed as a reference in its proposal. The GAO had no probputes was relevant to an evaluation of TSS’s past performance.
lem with the COE’s action. The GAO found the project The questionnaire responses praised TSS’s incumbent contract
engineer’s comments accurate, relevant, and unrebutted byor excellent on-site support, response to performance prob-
B&V.2%¢ In addition, the GAO found that B&V was not preju- lems, and timeliness; however, they downgraded TSS's ability
diced by the COE’s failure to allow a rebuttal opportunity to to work through contract dispute probleffisThe GAO found
this adverse informatioti’ The GAO concluded that a perfect that the project officer’s comments were critical of TSS’s cor-
score in the relevant subfactor would not have changed the outporate management rather than bias against the firm itself.
come?s8 There was nothing wrong with the project officer evaluating
TSS based on his experience with the current EPA contract and
incorporating his opinion of TSS’s performance into the evalu-
GAO Sitill Emphasizing Importance of Personal Knowledge in ation263
Evaluations In Team Support Services, 1@ (TSS) the RFP
stated that the Environmental Protection Agency (EPA) would Likewise, the GAO had no difficulty with the project officer
evaluate offerors on their demonstrated success in performingending the questionnaire to NASA. Agencies may consider
similar work within the past three years. Team Support Ser-evidence from sources that are not listed in the proptsahe
vice’s proposal highlighted that it was the incumbent EPA con- project officer was aware of the NASA contract through his
tractor and listed the EPA project officer on that contract as theconversations with TSS’s management. The project officer
contact point. The EPA project officer was also the sole pastcontacted NASA because he had only been able to contact one
performance evaluator assigned to the evaluation team. Tearof TSS’s references concerning a small, non-EPA contract. The
Support Services received a low past performance rating. AfteNASA contract, however, was closer in size, complexity, and
evaluating the eight proposals it received, the EPA eliminateddollar amount to the RFP than most of the contracts that TSS
TSS from the competitive rang@. submitted as references. The NASA information was negative
and echoed the problems it had experienced with TSS'’s corpo-
Team Support Services alleged that the project officer rate management. The GAO stated that although the NASA
unfairly used his personal knowledge and opinion of TSS'’s per-contract’s technical aspects were different from this RFP, the
formance as the incumbent to downgrade the past performancissue of TSS management’s effectiveness and ability to main-
score. It argued that the project officer was biased because dfin a working relationship with the government was relevant to
two cost allowability disputes that arose under the incumbentany type of contract. In addition, the GAO refused to attribute
contract. Team Support Services also claimed the projecimproper motives to the project officer simply because the
officer improperly solicited a past performance questionnaire NASA information was unfavorabF&
improperly from a NASA official and used that information to
downgrade TSS'’s past performance score. Team Support Ser-
vices asserted that the project officer’s action was the “work of Collecting Past Performance Data Not a Continuing Duty
a malicious saboteur manipulating what should be an impartialOnce an agency receives requested PPI, must it go beyond that
process to get his wayt* material to update the offeror’'s submission?P@iT Services,
Inc. (PCT)2% the Air Force issued a RFP for hospital aseptic
management system services. The RFP required offerors to

255. Id. at 8.

256. Id. at 9.

257. SeeFAR, supranote 15, at 15.610(c)(6).

258. Black & Veatch98-1 CPD 1173 at 9.

259. B-279379.2, June 22, 1998, 98-1 CPD { 167.
260. Id. at 2.

261. Id. at 3.

262. Id. at 5.

263. Id. at 4.

264. Id. at 6.

265. Id.
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submit PPI for relevant contracts within the past two years. In  The Air Force found that PCT’s submissions provided no
assessing past performance, evaluators would review informabasis to disregard most of the adverse ratings. Therefore, it did
tion required by the RFP, seek present and past performancaot change the moderate risk ratfy.PCT complained that
information through the use of simplified questionnaires, andthe Air Force failed to request updated information concerning
use data independently obtained from both government andts performance after the closing date for receipt of proposals.
commercial sources. The lowest evaluated price, technicallyAccording to PCT, if the Air Force had received that informa-
acceptable offeror would receive the award if it also received ation, including the positive aspects of PCT’s present perfor-
low performance risk rating. If the low-priced offeror received mance, it would have assigned PCT a low risk rating and the
other than a low-risk rating, the RFP stated that the award couldontract award™
go to another offercf’
The GAO found that the Air Force, consistent with the

PCT submitted past performance references and received &FP’s requirements, relied on performance information within
number of marginal and unsatisfactory ratings, including a low the last two years to evaluate PCT’s past performance. That
rating in management performance. Additionally, one contract-information was provided in response to the questionnaires.
ing office reported problems in negotiating changes with PCT The GAO noted that the Air Force’s use of this data was consis-
because it failed to submit timely and complete change propositent with the RFP’s stated evaluation scheme, and was reason-
als?%® During discussions, the Air Force advised PCT that it able. The RFP did not require the Air Force to conduct a new
received a moderate risk rating based on reported past perforsurvey rather than relying on the PPI it already fiadlhe
mance deficiencies. The Air Force gave PCT an opportunity toGAO noted that even though PCT was informed of the past per-
respond. PCT questioned some of the ratings and providedormance problems during discussions, PCT did not rebut the
some additional information regarding its past perform&fice. accuracy of the past performance information.

266. B-279168, May 12, 1998, 98-1 CPD { 152.
267. 1d. at 2.

268. Id. at 2-3.

269. Id. at 3.

270. Id.

271.1d. at 4.

272.1d. The GAO stated “[w]hile the protester argues that updated performance information would show that PCT’s performanceddsmapi@not think the
agency’s reliance on the . . . questionnaire responses — the most current information available at the time of evaluatioeasevnable.’ld.
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The Recalcitrant Referral: What Do You Do When No One Will DSCR would assess the offeror’s prices and past quality and
Respond? delivery performance in making its award decision. Past per-
formance and price were the primary evaluation factors, and the
What does an agency do if an offeror’s references will not solicitation also advised offerors that the award could be made
provide PPI? The DOE confronted this issuAdivanced Data  to other than the low-priced, technically acceptable offeror.
ConceptgdADC).2”® The RFP required offerors to identify past The DSCR would provide offerors with a past performance
contracts for review. For each contract that was identified, thescore based on a combination of their delivery and performance
offeror provided the name of the contracting activity, the con- scores. The RFP further advised offerors that a lack of a perfor-
tract number and type, the contract value, a description of themance history would not disqualify an offeror, but it could
statement of work, and point of contact telephone numbers.cause the offeror to “be considered less favorably than an off-
The RFP advised offerors that if an offeror’s references wereeror with favorable performance histof®”
unwilling to provide the government with requested informa-
tion, that reference would receive a neutral ratihgBecause Because “roach motels” were a high-demand item and often
none of ADC's references responded, the DOE assigned thenback-ordered, timely delivery was very important. Phillips had
each neutral ratings. All of the awardee’s references respondedo performance history, and its past performance rating was
to the request for referencgs. considered “unscored.” Amjay Chemicals, another offeror,
received a high past performance score, but its price was three
Advanced Data Concepts complained that the neutral ratinggpercent higher than Phillips’. The contracting officer consid-
it received were unfair, since the actual ratings on its referencecred the scores and prices and determined that Amjay, even
contracts would have exceeded the neutral ratings given bythough higher priced, represented the best value to the DSCR.
DOE. The GAO reminded ADC that there is no legal require- In her award decision memorandum, the contracting officer
ment that all past performance references be included in a valicdhoted that an award to an offeror without a performance history
review of past performancé The record showed that the would be a “great risk” to the DSCR.
DOE contacted all of ADC’s references and made at least an
initial attempt to get the information. The GAO found that the  Phillips protested, arguing that it was penalized for its lack
DOE properly followed the RFP procedures in assigning the of performance history. It asserted that the contracting officer
neutral ratings. The record demonstrated that the DOE transunreasonably believed there would be considerable risk if she
lated the neutral rating to a favorable numerical score of eightawarded the contract to a contractor without a performance his-
out of ten available points. The GAO held that ADC was not tory. The GAO, however, concluded that the DSCR’s actions
harmed in any significant way by the DOE’s action. were reasonable and consistent with the RFPThe RFP
clearly advised offerors that while lack of a performance his-
tory would not disqualify them, they might be considered less
Urgent Call for “Roach Motels” Can Strike Competitor With ~ favorably than an offeror with a good performance history.
Neutral Rating Dead Also, offerors were aware that the DSCR could trade-off price
and past performance to pay a higher price for less performance
Who would think that a case that involves the purchase ofrisk (better past performance). Given the immediate need for
“roach motels” would give excellent guidance on the issue of “roach motels,” the contracting officer believed that paying a
“neutral” past performance ratings? MPhillips Industries, premium price to ensure timely delivery represented the best
Inc.,?®the Defense Supply Center Richmond (DSCR) required value to the government. Thus, the DSCR did not penalize
a large supply of “roach motel§’”® The RFP stated that the Phillips by assigning it a neutral ratiffg.

273. B-277801.4, June 1, 1998, 98-1 CPD { 145.

274.1d. at 7.

275.1d. at 8.

276. Id. at 10.

277.1d.

278. B-280645, 1998 WL 639099 (Comp. Gen. Sept. 17, 1998).

279. The industry term is “bait stationlt. at *1.

280. Id. at *2. The RFP stated that offerors without a performance history would receive more favorable scores than offeroreitbrpuamce historiedd.
281. Id. at *3.

282. Id. at *4.
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Although the GAO denied the protest, it appeared concernedsupplied the same type of item higher than a firm with more
with the DSCR’s use of the terms “performance risk” or “great general experiencé&
risk” in the source selection memorandum concerning offerors
with no performance histories. This language raises the issue
of whether an agency is unfairly penalizing offerors with no Discussions
past performance histories.
Sure the Discussions on Cost Were Misleading and Inequitable,
But Can You Prove They Were Prejudicidl?Richards Inter-
Scoring Past Performance With “Same or Similar ltems"—Art national Inc. T-A INFOTE@?® the Department of Health and
or Science? Human Services (HHS) solicited scientific research support
services. The HHS awarded a five-year, cost-reimbursement,
How do evaluators score proposals when a RFP contains théevel-of-effort contract to B.L. Seamon & Associates (Sea-
language “same or similar item,” and one offeror provides ref- mon). INFOTEQ alleged that HHS misled it about the govern-
erences of the “same item” while another provides references ofnent’s concerns with its cost propo%al.The record showed
a “similar item”? InChant Engineering Co., Inég®*the Marine that HHS directed INFOTEQ to use current rate agreement
Corps sought a supplier for two aircraft fuel nozzle test stands.indirect cost rates instead of the lower rates proposed in its ini-
The RFP asked offerors to describe their past experience in pratial proposal. INFOTEQ established that the agency’s actual
ducing the same or similar item within the last three y&ars. concern was about the protester’s lack of support for the lower
The awardee (Bauer) received a higher past performance scomates?®! The record also revealed that Seamon had proposed
than Chant because Bauer had manufactured the same testtes that were substantially lower than its most recent rate
stands as required by the RFP. As both Chant and Bauer hadgreement. Unlike the protester, Seamon was merely asked to
the same scores in other technical areas, the past performangeovide additional support for its indirect cost r&tés.
scoring made a critical difference in the award deci$fon.
The GAO found that the discussions were both misleading
Chant protested the award, alleging that the RFP did notand unequal. Nonetheless, the GAO held that the record did not
state that the Marine Corps would give a preference to offerorsshow “a reasonable possibility” that INFOTEQ was prejudiced
with the “same” manufacturing experience as this RFP. Chantby the agency’s improper discussions about indirect cost
argued the Marine Corps should have given it a score equal toates?®® In a post-protest analysis, HHS showed that Seamon'’s
Bauer’s because it met all the RFP’s requirements and demontechnically superior proposal still would have been less expen-
strated “similar” experience manufacturing the test st&ids. sive than the protester’s proposal. INFOTEQ countered that it
The GAO disagreed, finding that agencies may properly makewould have lowered its fixed fee if its lower indirect rates were
qualitative distinctions between competing proposals. Accord-approved® The GAO viewed this position as speculative and
ing to the GAO, an agency may rate a firm that has previouslyunsupported. With the higher indirect cost rates, INFOTEQ

283. The GAO stated:
[T]he use of a neutral rating approach, to avoid penalizing a vendor without prior experience and thereby enhance cdogetitidmpre-
clude, in a best value procurement, a determination to award to a higher-priced offeror with a good performance recosgieeesadendor
with a neutral past performance rating. Indeed such a concept is inherent in the concept of best value.

Id. at *4.

284. B-280250, 1998 WL 461076 (Comp. Gen. Aug. 7, 1998).

285. Id. at *2.

286. Id.

287. Id.

288. Id. at *3.

289. B-277808, Nov. 21, 1997, 98-1 CPD 1 2.

290. Id. at 1.

291. Id. at 6.

292.1d.at 7.

293. Id.
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had a strong incentive to lower its fee as much as possible t@rnment Service®! the Social Security Administration (SSA)
improve its competitive standirff. awarded a contract for consolidated facility management ser-
vices at the Harold Washington Social Security Center in Chi-
cago, lllinois%°?2 The fixed-price, requirements contract
GAO Little Help in Determining How to Avoid Conducting Dis- included equipment maintenance, custodial services, security,
cussions During Oral Presentationsn BE; PAI Corp,2% the and utilities. The RFP called for a “best value” award, with
DOE sought a contractor to provide technical support servicesrice less important than the agency’s “evaluated confidence”
for the DOE’s nuclear weapons activities. The contract was anexperience and past performance combined). The RFP
ID/1Q task order contract with a base year and four option instructed offerors to demonstrate that the reference contracts
years?®” The DOE received ten written initial proposals by the were similar in size, scope, and complexity to the solicitation’s
closing date. Following subsequent oral presentations, thestatement of work®
DOE awarded the contract to Systematic Management Ser-
vices, Inc. (SMS). Given the importance of past performance in this evaluation
scheme, the evaluation team conducted site visits at some of the
After the award, two firms protested. BE protested the cost/facilities managed by the offero. In addition to an unsuc-
technical trade-off and the evaluation of SMS’s cost proposal.cessful challenge of the awardee’s ratings, the protester com-
The GAO, however, found the source selection decision rea-plained that the evaluation team'’s visit to an awardee managed
sonable?®® PAI challenged how the DOE conducted the facility, the Peachtree Summit Federal Building, constituted
awardee’s oral presentation. PAl alleged that two of DOE’s discussions with the award&e.
guestions elicited answers that affected the scoring of the
awardee’s proposal, and therefore constituted discussions. The The GAO determined that, during the initial site visit, the
guestions identified and sought additional details to PPI thatevaluation team did not obtain any information essential to
was already presented in SMS’s propé%al. determining the acceptability of the awardee’s proposal or
modifying the initial proposal. The GAO found that the team
Without discussing the limits of clarifications in oral presen- primarily inspected the building’s operations and spoke with
tations, the GAO concluded that SMS provided insufficient government personnel on site. The head of the evaluation team
information. The GAO found that the solicited information “in testified that the only conversations with the awardee’s people
no way can be said to have been necessary to establish thiavolved requests to be shown certain pieces of equipment and
acceptability of SMS'’s proposal® Perhaps another time? to review maintenance recor¥#s. According to the GAO, this
Information Received During a Site Visit to Verify Past Perfor- interaction merely served to confirm the existing ratfig3.he
mance Data Does Not Create Discussiofis UNICCO Gov- GAO did not address what would have happened if it had found

294. 1d.

295. Id. at 8. The GAO did not analyze the problem in terms of the offeror’s cost risk, although it appears that the contradtuy,eaetagt indirectly, to compare
the speculative nature of the proposed rates to the more tangible effects of a fee reduction. For an instance wheralisisiesiding were found prejudici8ee
Hughes STX Corp., B-278466, Feb. 2, 1998, 98-1 CPD 1 52 (holding that a “mechanical comparison” of proposed labor raegeduhiditorical labor rates
without considering each offeror’s proposed technical approach or other information constituted a flawed cost realismreppabsations; because of the flawed
cost evaluation, discussions consistent with this approach were not meaningful).

296. B-277978.2, Dec. 16, 1997, 98-1 CPD 1 80.

297.1d. at 1.

298. Id. at 3-4.

299. Id. at 5. Regarding a referenced contract, the DOE asked SMS to described the supported organization. The DOE also aakenvaeginal question
regarding one of several contract tasks on the same referenced cddtract.

300. Id. The GAO stated that the FAR considers information on the relevance of past performance data to be in the same categonchsinaherrorsld. at
n.3. SeeFAR, supranote 15, at 15.306(a)(2).

301. B-277658, Nov. 7, 1997, 97-2 CPD Y 134.
302. Id. at 1.
303. Id. at 2.
304. Id. at 4.

305. Id. at 10. The evaluation team did not visit any of the buildings that the protester identified because the team was ali@aditiahelprotester’s operations.
UNICCO was the incumbent contractor at the Chicago facilityat 4.

30 JANUARY 1999 THE ARMY LAWYER « DA PAM 27-50-314



the results to be inconsistent with the awardee’s past perforstrate alternative disposal methods for destroying chemical
mance history®® weapons!* The solicitation stated that the Army would award
“initial $50,000 firm fixed price task orders” for the preparation

Conversations Regarding Cost & Pricing Data Information of demonstration work plans to all responsive offerors meeting
Not Discussions.In WECO Cleaning Specialist® the SSA six stated threshold criteri&. After finding that the protester’s

awarded a contract for janitorial services on the basis of initialProPosal failed to meet five of these six criteria, the Army did

. . : X 1 X
proposals. The evaluation factors were: (1) promised value—not consider it furthetl® At its request, Thermolten Tech.

an offeror’s acceptability, (2) level of confidence in an offeror's feceived a debriefing.

performance, and (3) prié&. The protester alleged that the .

SSA had impermissible discussions with the awardee, Beautify One of the protester’s issues concerned the adequacy of the
Professional Cleaning Servi#é. The protester argued that the dePriefing. Thermolten Tech. complained of the absence of
agency should have conducted discussions with all offerors30Vernment experts who could hear its proposal and, possibly,
because the SSA requested and reviewed Beautify’s cost anfEVerse the determination of the evaluation team. Without
pricing data prior to awar®2 The GAO found that the SSA's experts present, Thermolten Tech. characterized the debriefing
questions related only to Beautify’s responsibility. Its technical Process as “a wild goose chasg.”

and price proposals, which were the basis for award, remained ) o ) )
unchanged. Therefore, the GAO found that there were no The GAO had little difficulty denying the protest. While the
impermissible discussions. debriefing may not have been all the protester desired, the

absence of technical experts was not a regulatory viol&fion.

The GAO noted that the purpose of a debriefing is not to give

offerors the opportunity to cure deficiencies, but to furnish the
In Thermolten Tect?® the Army requested proposals for basis of the source selection decisitin.

multiple negotiated task order contracts to identify and demon-

Debriefings—Can You Be Too Brief?

306. Id. at 10.
307. Id. at 11.

308. Id. The protester’s additional allegation of unfair competitive advantage, dismissed “out of hand” by the GAO, may have playptbanment role in that
instance.

309. B-279305, June 3, 1998, 98-1 CPD { 154.
310. Id. at 1.

311. In the flawed evaluation allegation, the protester alleged unsuccessfully that the SSA considered information thatuiescioy the solicitation. The GAO
pointed to language that encouraged supporting documentation on the similarities between a given offeror’s past exptréeepoesantrequiremenid. at 3.

312. Id. at 4.
313. B-278408, Jan. 26, 1998, 98-1 CPD { 35.
314. |d. at 3. The Army’s preferred method, incineration, had created concerns about potentially toxic by-products that coulddbmiebasair.ld. at 2.

315. Id. The proposals had to (1) provide a total solution, (2) be a meaningful alternative to baseline incineration, (3) usetipabcassks developed in time to
meet the existing schedule, (4) use proven agent properties, (5) use proven energetics processes, and (6) use legediriziegyeld.

316. Id. at 4.
317.1d. at 5.
318. SeeFAR, supranote 15, at 15.506.

319. Thermolten98-1 CPD { 35 at 5SeeNasH, supranote 11, at 159-60.
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Setting Competitive Ranges: The New Rule Looks a Whole Lot Simplified Acquisitions

Like the Old Rule! o ) )
One Day Insufficient Notice Period for Award of

In SDS Petroleum Product¥ the GAO reviewed the new Sole-Source Procurement
FAR Part 15 rewrit&! standard for setting competitive ranges. ) ) .
The protester challenged its exclusion from the competitive " Jack Faucett AssociateS the National Institute of

range of a VA 8(a) set-aside procurement for the supply andtealth (N_IH) awarded a sim.pllified acquisition, sole-source
delivery of natural gas. Despite serious flaws in the technicalCOntract via the Federal Acquisition Computer Network (FAC-

portion of SDS's initial proposal, the VA kept SDS in the com- NET)3%* The purchase order involved administrative services

petitive rangé?? After discussions, SDS submitted additional 1" SUPPort of NIH meetings of the American Medical Students
information. Nonetheless, the VA subsequently eliminated Association. The NIH issued the purchase order for these ser-

SDS from the competitive range as having the highest price and/IC€S one day after it met the publication requirement through
the lowest technical score. During the debriefing, SDS discov-PACNET. In addition to arguing that the sole-source justifica-

ered that the competitive range was reduced to one. SDS protjon was inadequate, the protester argued that the NIH failed to
tested this decision. allow interested vendors a reasonable opportunity to provide a

guote3?®

Besides asserting that its final proposal revisions included

adequate evidence, SDS argued that reducing the competitive 1he GAO noted that the contracting officer is required to
range to one violated FAR Part 15. Specifically, SDS arguedprowde potential offerors notice and a reasonable opportunity

that the VA violated FAR 15.306 that required it to include “all {0 réspond, even if simplified acquisitions using FACNET are

of the most highly rated proposals.” The GAO disagreed, hold-€Xempt from the CBD publication requireméfit.The FAC-
ing that the FAR Part 15 rewrite final rules did not intend for NET is merely the alternate method to satisfy these require-

agencies to retain proposals with no reasonable prospect of?€Nts**® The NIH argued that a one-day response time was
award to avoid a competitive range of GeThe GAO's use sufficient because it believed that no other offeror could meet

of the old competitive range standard confirms that little hastS N€€ds. In sustaining the protest, GAO responded that NIH's
changed in making these determinations. beliefs did not eliminate the requirement to provide a reason-
able time®?°

320. B-280430, 1998 WL 637020 (Comp. Gen. Sept. 1, 1998).
321. FARsupranote 15, at 15.306(c)(1)5ee 1997 Year in Reviesupranote 8, at 25-27(providing additional information on the FAR Part 15 rewrite).

322. SDS Petroleunl998 WL 637020, at *2. The protester was never able to establish its ability to obtain natural gas below a certaeintiexsgiond most
important evaluation factoid.

323. Id. at *4.

324. B-279437, June 3, 1998, 98-1 CPD { 155.

325.1d. at 1 n.1. The FACNET is a government-wide electronic network that was designed to exchange procurement informatiorweadithéefovernment
and the private sector. 41 U.S.C.A. 8 426 (West 1998). Although intended to ultimately become the primary means falipitatiogssand receiving responses
(i.e., paperless contracting), its unpopularity with industry led to the official sanctioning of other electronic comnmrte SgefNational Defense Authorization
Act for Fiscal Year 1998, Pub. L. No. 105-85, § 850, 111 Stat. 1629 (1997).

326. Jack Faucett98-1 CPD 1 155 at 2SeeFAR, supranote 15, at 13.003.

327. 41 U.S.C.A. 8 416(c)(1)(A) (West 1998); FARpranote 15, at 5.202(a)(13),(14).

328. 41 U.S.C.A. § 426(c) (West 1998); FARpranote 15, at 5.202(b), 13.003(i)(2).

329. Jack Faucett98-1 CPD { 155 at 3. The requirement to provide a reasonable response time also applies to the pilot program for temrmesciaiements
in excess of the simplified acquisition threshold (up to five million dollars). B&Rranote 15, at 13.500.
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Joining the 90s: Agency Can Require Submission Acquisition Procedure®® The final rule reorganizes Part 13
of Electronic Quotes for clarity and emphasizes the use of electronic commerce in
government contracting (including the ability to allow agency
In Commonwealth Industrial Specialtjg$the DLA sought clauses to be incorporated by reference where the full text can
guotations for pressure gauges. The request for quotationbe accessed electronically by prospective contractdrdjhe
(RFQ) was available only through the DLA electronic bulletin final rule also adds a new clause to provide offerors reference-
board (EBB). Likewise, quotations had to be submitted in anonly citations of the most commonly used clauses in simplified
electronic format via the EBB! acquisitions’

The protester argued that the DLA's method violated the
statutory mandate that simplified acquisition procedures “pro- DFARS Proposed Rule Would Severely Restrict Non-Credit
mote competition to the maximum extent practicable.The Card Micropurchases
GAO acknowledged the necessity of having access to a per-
sonal computer, certain telecommunications software, and a On 8 May 1998, the Director of Defense Procurement issued
modem to obtain EBB access. These items, however, ara proposed rule to conform DFARS Part 213 to the revisions
readily available in the commercial marketpl&&eln addition, made in FAR Part 13 by Federal Acquisition Circular 9703.
the DLA provided evidence that the use of EBB quotations In addition, the proposed rule would prohibit commercial item
actually increased competitiGft. The GAO noted that the purchases using purchase orders or other contracts, at or below
DLA's experience with new information technologies was gen- $2500, absent a written justification by a senior executive ser-
erally consistent with the experience of other ageriéies. vice, flag, or general officéf®

I . . . Commercial ltems
Federal Acquisition Regulation Council Issues Final Rule on

FAR Part 13 Reorganization Was that Box of Household Goods Clearly Marked
“Commercial ltems™?
On 9 December 1997, the Federal Register published Fed-
eral Acquisition Circular (FAC) 97-03. Item IV of the FAC was In Aalco Forwarding, Ing®**! the GAO determined that
FAR Case 94-772: Reorganization of FAR Part 13, Simplified household goods moving services for military personnel can

330. B-277833, Nov. 25, 1997, 97-2 CPD { 151.

331. Id. at 2. Seel0 U.S.C.A. § 2304(g)(1) (West 1998); 41 U.S.C. § 253(a)(1)(A), 259(c) (1994).
332. 10 U.S.C.A. § 2304(g)(3) (West 1998).

333. Commonwealth97-2 CPD { 151 at 3.

334. Id. The DLA showed that there was a twenty-seven percent increase in the number of participating vendors and a sixty-finerpaseeim the number of
quotes receivedld.

335. SeeNuWestern USA Contractors, B-275514, Feb. 27, 1997, 97-1 CPD 1 90 (holding that the issuance of solicitation only in CDrROMN$amot unduly
restrictive of competition).

336. 62 Fed. Reg. 64,916 (1997).

337. The proposed rule was published on 13 September 1996. 61 Fed. Reg. 48,532 (1996).

338. FARsupranote 15, at 52.213-4.

339. 63 Fed. Reg. 25,438 (1998).

340. Id. at 25,439 The written determination must find that:
(1) The source or sources available for the supply or service do not accept the government-wide commercial purchase card; and
(2) The contracting activity is seeking a source that accepts the card; or,

(3) The nature of the purchase necessitates the use of a purchase order or
other contract so that terms and conditions can be specified.

The regulation also allows for delegation of approval authority to the level of the senior local commander or directorcedsars/ie prevent mission delayd.

341. B-277241.8, Oct. 21, 1997, 97-2 CPD { 110.
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constitute a commercial item buy under FAR Part 12. The ser- In rejecting the protester’s assertion that international ship-
vices involved an Army Military Traffic Management Com- ments did not involve established catalog or market prices, the
mand (MTMC) solicitation for fifty percent of all military and GAO found that a “through” rat& met the definition of “mar-
Coast Guard personal property shipments from North Carolinaket prices” under the Federal Acquisition Streamlining Act of
South Carolina, and Florida to destinations in the Continental1994 (FASA)3*® The GAO determined that the absence of
United States and Europe. The solicitation included all persondump-sum rates did not remove “through” rates from the statu-
nel, equipment, materials, supervision, and other items necestory definition of market prices, for the end rate is merely a
sary to provide transportatiéff. The solicitation implemented  compilation of established market prices for specific t&8ks.
a pilot program to “reengineer” the DOD personal property
shipping and storage progréff.
Subcontractor Clause Flow-down Slowdown
The protesters, 119 moving companies, contended that the
MTMC was acquiring the services improperly under FAR Part  The proposed rules for the flow-down of mandatory clauses
1234 They argued that moving military household goods, par- for commercial items and commercial components subcon-
ticularly the international shipments, was unlike moving civil- tracts were issued on 23 September 1997The comment
ian personnel household goods. The protesters asserted thaeriod ended 24 November 1997. The FAR Council, however,
there were no established catalog or market prices on internahas yet to issue final rules. Contractors are naturally concerned
tional shipments. Additionally, the entire program involved about how many clauses must be carried down from the prime.
unique requirements tailored to meet the MTMC's special
needs that have no counterpart in the commercial market-
place34® Exempting Commercial Item Buys from the Cost Accounting
Standards
The GAO found the MTMC's extensive market research for
this pilot program persuasive, noting that the contracting officer Item V of FAC 97-04* addresses FAR Case 97-020—
generally has the discretion to determine whether the product oApplicability of Cost Accounting Standards (CAS) Coverage.
service is a commercial item. The GAO found that the protest-The final rule amends FAR Parts 12 and 52 to exempt contracts
ers had not convincingly explained why the services for com-and subcontracts for commercial item buys from any CAS
mercial contractofé® were significantly different, since the requirements when a firm-fixed-price or fixed-price with eco-
same trucks, warehouses, ocean and air carriers, crews, packimgpmic price adjustment contract is involv&d.
materials, and other equipment are used. While there were a
few government-unique requirements, they did not change the Bid Protests
fundamental nature of the types of services sotight.
This past year was eventful in the bid protest area, especially
the COFC. While the number of protests filed before the GAO

342.1d. at 2.
343.1d. at 5.

344. 1d. at 11. The contractors also argued unsuccessfully that the RFPs included requirements that violated the Anti-KickiE@&6AEwUdf. L. No. 104-106,
110 Stat. 186.

345. Id.

346. Household goods shipments for the DOD account for approximately fifteen percent of the U.S. moving industry’s ameuial th@Wnited Statedd. at 3.
347. 1d. at 12.

348. Id. A “through” rate is the sum of the separately priced components for each uniquely individual shipiment.

349. 41 U.S.C.A. § 403(12)(F) (West 1998nended byational Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 4204, 110 Stat. 186.
Domestic shipments, in contrast, involve a standard tariff from origin to destination.

350. Aalcg 97-2 CPD {110 at 12.

351. 62 Fed. Reg. 49,903 (1997) (amending FAR 52.244-6, Subcontracts for Commercial tems and Commercial Componenthatcolatrifctors are required
to include, in subcontracts at any tier for commercial items or commercial components, the FAR clauses and provisioribdistéalise (as well as any other
clauses and provisions that might be later added by addenda)).

352. 63 Fed. Reg. 9048 (1998).

353. Id. See als¢-AR, supranote 15, at 12.214.
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continued its downward trerief, the number of protests filed Another key provision of General Order 38 discusses the

before the COFC continued to incre&Se. protective order requirement. Section F of the order defines the
procedures that parties must follow to gain access to proprietary
The COEC’s General Order 38 or source-selection information. Attached to the General Order

is a sample of a protective order and an application for access
On 8 May 1998, the COFC announced its Iong—awaitedto materials under a protective order. The COFC fashioned its
’ protective order and application forms around the protective

order describing its standard practices for bid prot&stdn _ ) !
General Order No. 38, the court order adopted the recommen@rder used by th&AO; however, the judge or the parties may
tailor the order to meet the needs of the particular case.

dations of the task force that was implemented under the
COFC'’s Advisory CounciP®” The major provisions of the
order include the pre-filing notice, the initial status conference,
the protective order, and the administrative record.

The court was very clear in the General Order that it expects
the government to produce the “core” documents of the case
promptly. The order states in Section G, paragraph 17 “[t]hat

At least twenty-four hours prior to filing the protest, counsel the €arly production of relevant core documents may expedite
for the protester must provide notice of its filing to: (1) the final resolution of the case.” The COFC provides a list of

Department of Justice, (2) the clerk of court, (3) the procuring WeNty-one types of documents that the government may
agency, and (4) the apparent successful offétowhile the include in the core recof® These “core” documents include
task force agreed that a pre-filing notice would assist with thetN® @gency’s statement of requirements, t’he agency’s source
efficient processing of a protest case, there was internal dissentelection plan, the solicitation, the prptester s and the awardee’s
about whether to make the notice a requirement or a strong sug2"oPosals, and the agency’s evaluations of the proposals.
gestion®®® The task force resolved the disagreement by requir- .

ing the notice, but declined to provide a sanction for a protester "€ COFC will implement General Order 38 for a twelve-

that fails to meet the requirement (other than delaying the initialMonth trial period. At the end of the trial period, it will consider
proceedings}®® input from the bar and the general public, as well as its own

experience, to determine if it needs to modify the order.

Members of the task force agreed unanimously that an initial
status conference was a critical management tool for resolving
routine procedural matters without the filing of additional
motions and court papers. Section D of General Order 38 dis-
cusses the conference requirement. The court will schedule th&AO- In January 1998, the Comptroller General heard a case
conference “as soon as practicable after the filing of the com-that presented a new twist to what everyone may have consid-
plaint.”*s! At this time, the parties will be able to discuss €€d & worn-out issueElectro-Voice, Ing** presented the

requests for temporary or preliminary injunctions and the con- GAO With the question of whether its protest authority allows
tent of any requested protective order. it to consider allegations concerning “downselectith.”

Bid Protest Decisions

354. The total number of protests published in the Federal Publicafiongitroller General's Procurement Decisiofts 1997 included a total of 410 decisions.
This is down significantly from the 537 decisions published in 1996. H&#N&sH & Cisinic Rep., No. 5, 66 (May 1998).

355. The number of postaward protests filed before the COFC as of July 1997 was 11. As of July 1998, the COFC had persanedrd4rotests. Robert M.
Cowen,Court of Federal Claims Likely to Top 1997 Postaward Protest Re@@réfed. Cont. Rep. (BNA) 4 (1998).

356. General Order 38, United States Court of Federal Cl@ier®ral Orders and Other Announcementgtp://ogc.doc.gov/fedcl/docs/orders.htnjhereinafter
G.0. 38]. More information about G.O. 38, or a full-text copy of the order, may be found at the COFC’s wethsiteveww.law.gwu.edu/fedel or <http://
www.ogc.doc.gov/fedel.

357. Martha A. Matthews€ourt of Federal Claims Adopts Standard Practices for Bid Protest Cé8é%d. Cont. Rep. (BNA) 532 (1998) (quoting Thomas Madden,
of Venable, Baetjer, Howard & Civiletti, Washington, D.C., who co-chaired the task force). The task force reviewed the@&€x¥-&sl procedures and recom-
mended changes in light of its expanded bid protest jurisdiction. The task force’s annotations addressing the issusreit aoosidpanies the text of the order
and serves as a useful tool for the reader. According to the task force, the general order will allow for efficient poddedgingtest cases, and will allow the
parties to focus on the protest’s substantive isslees.

358. G.O. 38supranote 356, 1 B.2.

359. Id. (task force annotation).

360. Id.

361.1d. 1D.8.

362.1d. 1G. 17.
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Electro-Voice provision that the intervenor cited. The GAO stated that the
legislative history of FASA's provisions regarding task and
In Electro-Voice the protester and another contractor, Spe- delivery order contracts shows that Congress encouraged agen-
cialty Plastic, received awards of ID/IQ quantity contracts for cies to use multiple award order contracts. Such contracts pro-
the production of Advanced Combat Vehicle Crewman helmetsmote an ongoing competitive environment where an agency
with communications systems. Both firms delivered four prod- would fairly consider each awardee for each issued &fder.
uct demonstration models for testing in the downselection pro-
cess. In RFP, the agency indicated that they would base the The GAO also concluded that once the agency makes the
award on best value, considering certain specified factorsdownselection decision, 10 U.S.C.A. § 2304c(d) does not
including cost and technical performaritee While the source  apply because competition for orders among the multiple
selection evaluation board (SSEB) determined that Electro-awardees ceases. The GAO found that the agency placed the
Voice’s product offered some marginal advantage over Spe-initial delivery order only as a means to implement the downse-
cialty Plastic’s product, this advantage was not worth the addi-lection. Because the agency used the terms of the existing con-
tional thirty-three percent price premium of Electro-Voice’s tract to conduct a competition that would eliminate other
offered price’®® The SSEB recommended that the agency contractors as sources for its requirements for the contracts’
select Specialty Plastic as the production contractor. Theduration, the GAO determined that it had the authority to con-
Source Selection Authority (SSA) accepted the recommendasider the protest that relates to competition and selection deci-
tion, and the agency issued a delivery order to Specialty Plastision®"°
for 10,015 helmets. Electro-Voice filed its protest after it
received its debrief from the agency.
) ) ) ) The Intrados Group
Specialty Plastic, as an intervenor, questioned the GAO’s
jurisdiction. Specialty Plastic argued that 10 U.S.C.A. 8 1h¢ |ntrados Grout involved an allegation of downselec-
2304c(d) precludes a protest “in connection with the issuancejqn pyt the GAO held that the facts of the case did not meet the
or proposed issuance of a task or delivery order except for gyefinition of downselect. Iffhe Intrados Groupthe agency
protest on the ground that the order increases the scope, periofhg ,eq 5 task order to Finance Markets International under an
or maximum value of the contract under which the order is |55 myltiple award contract. In its protest, Intrados alleged
issued.**” The GAO disagreed strongly with the intervenor's ¢ the agency did not follow the stated evaluation criteria and
argument and denied the protest. scoring scheme and misevaluated its technical proposal. The

) ) _United States Agency for International Development (USAID)
The GAO reasoned that while the cited statute precluded itigq 64 the original RFP for technical assistance services to sup-

from considering certain protests, Congress did not mean tq,t 5 privatization and economic restructuring program for

include downselect decisions. Nothing on the face of the Stat'Europe and the new independent states of the former Soviet
ute, or in the legislative history, indicates that the statute prohib- ;,ion  The REP divided the privatization services into five
its downselect protests. The FASAimplemented the

363. B-278319, B-278319.2, Jan. 15, 1998, 98-1 CPD { 23.

364. Downselection occurs when an agency selects one of multiple contractors for continued performance of a deliveryamtde€oatractors are generally
barred from protesting orders under a delivery order contract. 10 U.S.C.A. § 2304c(d) (West 1998). The GAO was now catifrdetéding whether this same
prohibition applied to the downselection process where a contractor would be precluded from receiving any other taskeorithersamtdact.

365. The agency issued a purchase description that detailed the technical requirements for the helmets and the head=sgtiefieess were incorporated into
the RFP.Id. at 2.

366. Id. at 4.

367. Id.

368. Pub. L. No. 103-355, § 1004, 108 Stat. 3243, 3252-53.

369. Electro-Voice B-278319, B-278319-2, 98-1 CPD 1 23, at 5.

370. Id. at 5. The GAO went on to consider Electro-Voice’s allegations that (1) the agency’s method of evaluating sound attasuaitoconsistent with the
requirement description and was unreasonable; (2) the agency unreasonably evaluated Specialty Plastic’s subcontractoe’samg€3iethe agency placed too
much significance on price. The GAO first examined the record to determine whether the agency acted fairly, reasonakigtamtlosith the stated evaluation
factors. The GAO agreed with the protester that the agency’s actual methodology of assigning the sound attenuation natiegsonable; however, it held that
there was enough other evidence in the evaluation record to demonstrate that Specialty Plastic’s product was supedevdizdéegptoduct. The GAO finally
found that (1) the record reasonably supported the agency’s determination that the awardee’s subcontractor’s experidrecbigasenating than Electro-Voice's,

and (2) the agency properly conducted a cost/technical trade-off with equal weight given to the technical and cost/gridd.fac&rs.

371. B-280130, Jun. 22, 1998, 98-1 CPD { 168.
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functional activities: (1) transactions, (2) financial sector level protest to reconsider an award. Universal Technical
restructuring and privatization, (3) privatization advisory and SourceServices, Ing®’®the protester was the awardee of a con-
training services and support, (4) capital and financial marketstract against which another offeror filed an agency-level pro-
to support privatization, and (5) public information. The test. The agency found flaws in the procurement and decided
agency awarded contracts to Intrados and eight other firms irto take corrective action. Upon notice that the agency was
the functional area of capital and financial markets to supportgoing to take some form of corrective action, Universal filed its
privatization. Since 1995, USAID had invited Intrados and the protest before the GAO. The GAO dismissed the protest as pre-

other firms to compete for twenty-two task ordéts.At the mature.
time of the protest, USAID had issued six task orders to Intra-
dos. In its decision, the GAO stated that the agency was still in

the process of deciding the appropriate corrective action, the
Intrados recognized that 41 U.S.C.A. § 253j(d) prohibits protester was continuing to perform the awarded contract, and
protests concerning the issuance or proposed issuance of a taskniversal was merely speculating that it may lose the contract.
or delivery order except where the order increases the scope,
period, or maximum value of the contract under which the order
is issued. Intrados, however, argued that the GAO could heatCourt of Federal ClaimsAs practitioners in the bid protest area
its protest as a result of its decisiorBlectro-Voice Intrados know, the United States Postal Service (USPS) considered itself
maintained that the task order consolidated into a final tasksafe, from a jurisdictional standpoint, from protests filed in fed-
order work in Romania that Intrados and other firms had per-eral district court8” and the GAG’® A new day has dawned in
formed under previously awarded task ordérs. the bid protest world, and the COFC has “fired its warning shot
at the USPS!”
Intrados argued that “the inevitable consequence of [AID’s]
task order competition is to ‘downselect,” as that term was usedHewlett-Packard Co. v. United Stat€@provided a question of
in Electro-Voice one [AID] contractor working in Romania and first impression for the COFC. The issue presented was
exclude all others from all remaining Romania wotk.While whether the COFC had jurisdiction to hear a post-award protest
this was a unique argument, it was not a successful one. Thagainst a procurement conducted by the USPS. The COFC
GAO found persuasive the agency’s contention that this wasdecided that question in the affirmative.
not a downselect but rather a routine issuance of a task order,
and that Intrados was still in a position to compete for other In April 1998, Hewlett-Packard Company (HP) filed a post-
work under the contraét® award bid protest before the COFC. Hewlett-Packard protested
the USPS’s award of a contract for computer equipment to Sun
Microsystems Federal, Inc. (Sun). Hewlett-Packard alleged
Premature ProtestA protester jumped the gun, filing a protest that the USPS violated the terms of the solicitation and failed to
before the GAO regarding the agency’s decision in an agency{ollow its agency procurement manual. Sun filed a motion to

372. The twenty-two task orders included two orders placed after the task order that was the subject of the protestrindasdid. at 2.
373.1d.
374. 1d.

375. The GAO easily distinguishé&flectro-Voice In that case, there was no on-going competition for future work among the multiple awardees once the agency
issued the task order. By contrast, the agency’s actions in this case did not foreclose Intrados from competing férdutiers tahe GAO held that while Intrados

may be precluded from doing any further work in Romania, it is not eliminated from future work under the contract. htrsidod,dould still compete for and be
awarded future orders under the contract. Based upon this analysis, the Comptroller General determined that the fastsdifithetgresent a downselection,

and Intrados’ protest allegations fell within the prohibition set forth in 41 U.S.C.A. § 253j(d).

376. B-280659, Aug. 24, 1998 (unpublishedg Bid Protests: Contractor’s Challenge to Agency-Level Protest Decision is Premature, GAG-&ul€ont. Daily
(BNA), Sept. 23, 199&vailable inLexis 23 Sept. 98.

377. Prior to December 1996, the federal district courts reviewed agency procurement decisions under the Administraiies Aco@dPA) 5 U.S.C.A. § 702
(West 1998). The USPS is specifically exempted from the APA. 39 U.S.C.A. § 410(a) (West 1998). The district courtg'tautbariprotests was known also

as the “Scanwell Doctrine.SeeScanwell Lab., Inc. v. Shaffer, 424 F.2d 859 (D.C. Cir. 1970). On 31 December 1996, Congress provided concurrent jtgisdiction
the federal district courts and the COFC Claims to hear pre-award and post-award protests through the AdministrativeeBa@ptitesAtt (ADRA) of 1996, Pub.

L. No. 104-320, § 12, 110 Stat. 3870, 3874 (adding 28 U.S.C.A. § 1491(b)(1) — 1491 (b)(4) and repealing (a)(3)).

378. The CICA of 1984, 31 U.S.C.A. §8§ 3551-56, provides the GAO with its authority to render decisions on protests afjéemézalprocurements. 4 C.F.R. §
21.5(g) (1996) specifies that the GAO will not hear protests conducted by agencies (that are not defined as a “fedelsl sgetimy'3 of the Federal Property and
Administrative Services Act of 1949, 40 U.S.C. A. § 472). The USPS is not considered a federal agency for purposes of jhesGistiin.

379. 41 Fed. CI. 99 (1998).
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dismiss for failure to state a claim upon which the court could The COFC concluded that it could review protests against

grant relief because the Tucker Act does not allow the COFC tathe USPS and denied Sun’s motion to dismiss, thereby, allow-

provide a remedy in protests against the USPS. Alternatively,ng the protest to proceed on its merits. After the COFC

Sun claimed that the COFC lacked subject matter jurisdictiondecided this case of first impression, HP withdrew its protest.

over protests against the USPS because it is not a federalewlett-Packard cited its reason feithdrawing the case as a

agency within the meaning of the Tucker A€t. “business decision®” Since HP withdrew its protest, it will be
interesting to see what impact, if any, this has for the USPS, as

The COFC denied Sun’s motion, holding that the Tucker Act well as the COFC and the federal district courts.

provides the COFC with the authority to hear protests concern-

ing USPS procurementd The COFC held that the plain

meaning of the Tucker Act and its definition of the term Alternative Dispute Resolution

“agency” clearly include the USPS. Sun argued that the court

does not have jurisdiction to hear bid protests concerning the In Hopkins Heating & Cooling, In¢8 the VA contracted

USPS in the same way that the GAO and the General Servicewith Hopkins for construction work at the VA Medical Center

Board of Contract Appeals (GSBCA) have found that they doin San Francisco. The contract was contentious and relations

not have jurisdiction over the USPS. The COFC disagreed withbetween the parties became worse as the performance pro-

Sun. The COFC agreed that the GAO and the GSBCA lackedgressed. The VA eventually terminated Hopkins for its failure

jurisdiction because the USPS was exempt from federal pro+to complete work on time. Hopkins appealed the termination.

curement laws such as the CICA and the Brooks Act. The

court, however, distinguished itself because it did not derive its  During the appeal, Hopkins and the VA agreed to use alter-

protest jurisdiction from a federal procurement f&w. native dispute resolution. The parties eventually settled the dis-
pute. As part of the settlement, the VA withdrew the

Sun finally argued that the COFC'’s post-award jurisdiction termination for default and paid Hopkins $40,000 to complete

does not apply to the USPS because the ADRA invokes thehe remaining work under the contract. After the settlement,

APA and the USPS is specifically exempted from the APA. Hopkins sought its attorney’s fees under the Equal Access to

Sun’s argument did not persuade the court. While the TuckerJustice Act (EAJAF®®

Act incorporates the APA standard of review set out in 5

U.S.C.A. § 706, the COFC held that it does not apply the APA  The Veterans Administration Board of Contract Appeals

as a whol€® The court reiterated that it derives it jurisdiction (VABCA) decided that Hopkins was not entitled to attorney’s

from the Tucker Act, not federal procurement law or the APA. fees because the VA was “substantially justified” in terminating

The court found no evidence to indicate that Congress intendedhe contract. The VABCA stated that the contractor was long

39 U.S.C.A. § 410(a) to exempt the USPS from the COFC’s overdue in completing the contract and it seemed unwilling or

jurisdiction 3¢ unable to finish the work satisfactorily. Hopkins’ unsupported
assertions of delays and biases on the part of VA personnel were

380. Id. at 102.

381. Id. at 105-106.

382. Id at 103. According to 28 U.S.C.A. § 451, the term “agency” includes “any department, independent establishment, commisgtmatiadrauthority,
board or bureau of the United States, or any corporation in which the United States has a proprietary interest . . P.S Whs ti8ated as an “independent estab-

lishment” of the United StatesSee39 U.S.C.A. § 201 (West 1998).

383. Hewlatt-Packard 41 Fed. CI. at 104. The court stated that “[t]he Tucker Act is not a Federal law dealing with public or Federal coopaxdis,vporks,
officers, employees, budgets or funds.” Id. (citing 39 U.S.C.A. § 410(a)).

384. Id. at 104 -105.
385. Id.
386. Id.

387. Id. Hewlatt-Packard, as well as the government’s representatives and Sun, signed a stipulation agreeing to dismiss tthenpaatgstthe COFC subse-
quently closed the caséd.

388. VABCA Nos. 4905E, 4906E, 98-1 BCA 1 29,449.
389. 5U.S.C.A. § 504 (West 1998). In order for a contractor to receive payment for attorneys’ fees under the EAJAtabiraisttet it meets the EAJA size and

net worth requirements and that it is a prevailing party. If the contractor is able to establish the above criterianthleifisitdehe government to establish that its
position was substantially justifiedd.
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insufficient to rebut the VA's showing of substantial justifica-
tion. The DOD Issues Interim Rule on Subcontracting to
Conform with Adarand
The case is significant since the VABCA opined that

although the contractor obtained favorable results through a On 5 August 1998, the DOD issued an interim rule on sub-

settlement agreement, it was not prevented from being a “pre-contracting with small disadvantaged busineg¥e3he pur-

vailing party” under the EAJA. According to the VABCA, pose of the interim rule is to comply with the strict scrutiny

“[s]o long as there is a causal connection between the relielstandard that was announced by the United States Supreme

sought, the relief obtained, and the settlement of the litigation,Court in its 1995 landmark decisioAdarand Constructors,

attorney fees and expenses are not precluded when the partiésc. v. Pena®® Under the interim rule, small disadvantaged

agree to settle a matter instead of litig&te.” businesses in industries that show the ongoing effects of dis-
crimination will be eligible for a price evaluation factor of up to
ten percent.

Small Business

Pilot Program for Very Small Businesses Women-Owned Businesses Get Increased Opportunities
in 1998

On 2 September 1998, the SBA issued final rules that imple-
ment a pilot program for very small busines¥&sThe Small The SBA announced a number of initiatives designed to
Business Reauthorization Act of 1994 mandated the creation ofassist women-owned busines&sAmong the initiatives, the
a pilot program to aid very small businesses in obtaining gov-SBA intends to (1) request that each cabinet secretary commit
ernment contracts. The authority for the pilot program is lim- to strategies to increase the percentage of women-owned busi-
ited to two years. nesses contracting with their respective agency, (2) mandate

that agencies consider women-owned businesses in a new,

A “very small business” is a firm with fifteen or fewer streamlined acquisition process, (3) aggressively recruit more
employees and average annual receipts of not more than on@omen-owned firms to register in the SBA's PRO-Net data-
million dollars. The SBA's regulations specify that contracts base®*®” and (4) have the SBA appoint a manager to work on
between $2500 and $50,000 must be set-aside for very smalincreasing the number of women-owned firms doing business
businesses if: (1) the contract will be performed in one of tenwith the government. According to Aida Alvarez: “[wjomen
specified geographical are&and (2) there is a reasonable now own forty percent of all small businesses in the United
expectation of obtaining competitive bids from two or more States but they only get a tiny share of federal contracting dol-
responsible very small businesses. lars. We have made some progress. Contracting dollars to

women entrepreneurs have risen by fifty percent under this

According to SBA Administrator Aida Alvarez, “[tjoday’s administration.®®®
announcement strengthens the SBA's commitment to help the
nation’s smallest businesses get a foot in the doorway of the
$200 billion federal market place for goods and services®® . .” Tenth Circuit Says Subcontractor Cannot Challenge

DBE Set-Aside

390. Hopkins Heating & Cooling98-1 BCA 1 29,449 at 146,193.
391. 63 Fed. Reg. 46,640 (1998).

392. Id. 8 125.7. The pilot program includes the following geographical areas: Albuquerque, Los Angeles, Boston, Louisville sChienmBrieans, Detroit,
Philadelphia, El Paso, and Santa Atgh.

393. Small Business Administration: SBA Issues Regulations Implementing Pilot Set-Aside Program for Very Small BastheSeas Daily (BNA), (Sept. 3,
1998),available inWESTLAW, Legal News, BNA-FCD, Sept. 3, 1998 FCD, d2.

394. 63 Fed. Reg. 41,972 (1998).

395. 515 U.S. 200 (1995) (declaring that all racial classifications, whether benign or pernicious, must be analyzeavingecmyuirusing a strict scrutiny standard;
accordingly, only those affirmative action programs that are narrowly tailored to achieve a compelling government infgasstamifistitutional muster).

396. Small Business: SBA Plans to Increase Contract Opportunities for Women-Owned Budheessesnt. Daily (BNA), (July 2, 1998)yailable inWESTLAW
Legal News, BNA-FCD, July 2, 1998 FCD, d2. In 1992, women-owned businesses received less than two percent of all fedtsal \tthtthe new initiatives,
the SBA wants to increase the share to five percgéet id

397.1d. PRO-Net is a “one-stop” website for small businesses seeking federal, state, and private contacts. It is intendezhtoeasisig officers award contracts
and to help small firms market their capabilities to agencies. PRO-Net replaced PASS (Procurement Automated Sourceh®yBREBINEE website is ahitp:/

[pro-net.sba.gow.
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In another posidarandcase, the Tenth Circuit held that a ences would ameliorate plaintiff's ability to compete in any
subcontractor lacked standing to challenge the constitutionalityway.™ The court gave two reasons for its conclusion. First,
of the DOT's Disadvantaged Business Enterprise (DBE) pro-the DBE preferences are severable from the remainder of the
gram3®® program. Therefore, the DBE program would remain intact

even in the absence of the preferences. Second, the contractor

In 1995, the Utah Department of Transportation (UDOT) offered no proof that eliminating racial preferences would
solicited bids on two highway projects. The federal govern- reduce the number of qualifying DBES.
ment partially funded the projects. Cache Valley Electric Com-
pany (CVE) submitted the lowest bids to the prime contractor
on each of the two projects. Cache Valley is not a business that Language in Solicitation Does Not Shackle Government
is owned by members of groups presumed to be disadvan-
tagedi®® Additionally, CVE did not qualify as a DBE because In McNeil Technologies, Ing% the contractor protested the
its gross revenues exceed the regulatory limit. In both DOE’s failure to award it a contract for technical services for
instances, the prime contractor selected the next low bidder ashe Energy Information Administration. McNeil argued that its
its subcontractor to satisfy the DBE percentage fjbal. proposal was the highest-ranking one submitted by a small dis-

advantaged business.

Cache Valley Electric challenged the constitutionality of the
DBE program. It argued that the DBE program, on its face and The DOE issued a RFP that envisioned combining a number
as applied, violates the Fifth and Fourteenth Amendments toof support service contracts into one omnibus acquisition. The
the Constitution. The district court held that CVE did not have RFP provided for multiple indefinite quantity awards. The RFP
standing to pursue the ca8e.The Tenth Circuit agreed, con- stated, “[tjhe government contemplates individual awards for at
cluding that the contractor failed to establish that its allegedleast one small business, at least one small/disadvantaged busi-
injury (its inability to compete on an equal footing) was trace- ness, and at least one large business under each functional area
able to the disputed conduct of the UDOT. The court found that. . . .” The DOE made similar comments in the cover letter to
Adarandwas not controlling. Specificallyddaranddid not the solicitations and in answers to pre-award gquestions.
address the traceability and redressability criteria required for
standing. McNeil and five other offerors submitted proposals. The

DOE awarded the contract to one large business and one small

According to the court, “it would be pure speculation to con- business. McNeil argued that the language of the RFP, the

clude that invalidating the allegedly unconstitutional prefer- cover letter, and the answers to the questions required the DOE

398. Id.
399. Cache Valley Elec. Co. v. Utah Dept of Transp., 149 F.3d 1119 (10th Cir. 1998).

400. Id. at 1121. To qualify as a DBE, a firm must be owned and controlled by individuals who are socially and economicallyatjsadvantler section 8(d) of
the Small Business Act, 15 U.S.C.A. § 637 (West 1998), “socially disadvantaged individuals are those who have beerogaljattedthnic prejudice or cultural
bias because of their identity as a member of a group without regard to their individual qualities.” 15 U.S.C.A. § 68/8&)(99P8). Economically disadvantaged
individuals are “socially disadvantaged individuals whose ability to compete in the free enterprise system has been impaidetiidished capital and credit
opportunities as compared to others in the same business area who are not socially disadvéhta§€87(a)(6)(A). Finally, the statutory scheme establishes a
presumption that “Black Americans, Hispanic Americans, Native Americans, Asian Pacific Americans, and other minoritiedlasnsoetonomically disadvan-
taged.” Id. § 637(d)(3)(C).

401. Cache Valley149 F.3d at 1121. Under the DBE program, it has been the policy of the DOT to expend “not less than ten percent ofglsiioozed to
be appropriated” for specific federal highway programs with small business owned and operated by socially and economiveaitpgishindividuals. Intermodal
Surface Transportation Efficiency Act of 1991, Pub. L. No. 102-240, § 1003(b)(1), 105 Stat. 1914, 1919.
402. Cache Valley149 F.3d at 1122. In order to establish standing, a party must show:
(1) an injury in fact, meaning the invasion of a legally protected interest that is (a) concrete and particularized, taatidb)raminent, not
conjectural or hypothetical; (2) a causal relationship between the injury and the challenged conduct, meaning thatahéy/ioampé traced
to the challenged action of the defendant, and has not resulted from the independent action of some third party notbefgraritig3)
likelihood that the injury will be redressed by a favorable decision, meaning that the prospect of obtaining relief frjomy e arresult of
a favorable ruling is not too speculative.
Northeastern Fla. Chapter of the Associated Gen. Contractors of Am. v. City of Jacksonville, 508 U.S. 656, 663-64 (1993).
403. Cache Valley149 F.3d at 1123.
404. 1d.

405. B-278904.2, Apr. 2, 1998, 98-1 CPD 1 96.
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to award a contract to at least one small disadvantaged business. not from the standpoint of what a reasonable

The DOE argued that the language did not obligate it to award and prudent contractor would have done, but
to a small disadvantaged business. rather from the standpoint of what a reason-
able and prudent small disadvantaged busi-

The GAO agreed with the DOE. It concluded that the award ness would have doné&?®

decision represented the best value. According to the GAO,

“[n]othing in this language commits or requires the agency to  In essence, the lower court had articulated one standard for
award contracts to these three types of firms, particularly insmall disadvantaged businesses and one for regular contractors.
view of the fact that the RFP otherwise indicates that full and The Federal Circuit concluded this was an effor.

open competition is anticipated and does not provide for any

sort of set-aside ¢ Commentators have noted that there are circumstances when
the government does not treat contractors differently depending
on their statug!® For example, when the government has
waived a delivery date, it must establish a new delivery date if
it wants to terminate the contract for default. The new delivery

Recently, the Federal Circuit stated that contracting officers 4at€ must be reasonable in light of the particular contractor’s
must treat contractors the same during contract performanc&pabilities. Additionally, boards trepto secontractors dif-
regardless of their status as small disadvantaged busiri@sses.férently in litigation by relaxing procedural rulés.

The Army contracted with H.B. Mac. Inc., a certified small dis-

advantaged business, to construct a motor vehicle maintenance

facility in Hawaii. During performance, Mac encountered a
Type 1 differing site condition that related to the excavation of
the soil. Mac submitted a certified equitable adjustment claim.
After the contracting officer failed to respond to the claim, Mac
treated it as denied. Mac then sought relief at the COFC.

Small Disadvantaged Business Must Be Judged by Same
Standards as Large Firms

More Rules and Regulations in 1998

This past year, a flurry of rules affected small business. A
brief synopsis of the rules is outlined below.

The court held that Mac encountered conditions that were 1UBZone Empowerment Contractifi§. The SBA issued its
materially different than those indicated in the contract. final rules on 11 june 1998. The rules implement the Histori-
Accordingly, Mac was entitled to an equitable adjustment as ac@lly Underutilized Business Zone (HUBZone) Empowerment

Type 1 differing site condition. On appeal, the Federal Circuit COntracting Program, which is Title VI of the Small Business
noted that the COFC considered Mac's status as a small disad?®@uthorization Act of 1997. The SBA designed the rules to
vantaged business with no experience and limited financialProVide a competitive advantage to firms located in economi-

resources. The Federal Circuit stated: cally distressed and rural areas.

Under the new rules, a small business qualifies for participa-
tion if its principal office is in a designated HUBZone and at
least thirty-five percent of its employees live in the HUB-
Zone!® Agencies can award contracts for HUBZone firms

“[a]s a preliminary matter, it thus appears
that the court viewed the contract indications
in this case and Mac’s pre-bid investigation,

406. Id.

407. H.B. Mac, Inc. v. United States, 1153 F.3d 1338 (Fed. Cir. 1998).

408. Id. at 1345.

409. Id. The Federal Circuit stated:
The fact that a contract is a set-aside for small disadvantaged businesses does not change in any way the standardphb¢siocama-
lyzing the contractor’s pre-bid conduct. The program of having certain contracts set aside for small, disadvantaged Busieesgds
achieve certain public policy goals . . . . The program is not relevant in assessing a contractor’s pre-bid conduapoetiiantef contract
documents. In that regard, as a government contractor, an SDB has its conduct judged under the same standard ashthaton@agtot.
That standard is whether, without qualification, the contractor acted reasonably and prudently.

Id.

410. Small Disadvantaged Business Judged By Same Conduct Standards As Large Firms — Contrary COFC DecisiomBéduerGed T ConTRACTOR 35, Sept.
16, 1998.

411. Seee.g, Green’s Multi-Services, Inc., EBCA C-9312162, 95-1 BCA 1 27,431; Modoc Foresters, Inc., AGBCA 96-120-1, 96-1 BCA { 28,174.

412. 63 Fed. Reg. 31,896 (1998).
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through fenced competitions or on a sole-source basis. Con- Finally, the new rules end self-certification. Previously, fed-

tracting agencies may also provide a price preference in full anceral agencies relied upon businesses to self-certify because they

open competitions. The HUBZone rules apply only to specific were small disadvantaged businesses. Under the new rules,

agencies until 30 September 2000After that date, the rules  however, the SBA must ensure that firms certify they are small

will apply to all agencies that have contracting officers. disadvantaged businesses. To be eligible to receive a benefit as
a prime contractor based on disadvantaged status, a business
concern must either be certified as a small disadvantaged busi-

Small Disadvantaged Business Procurement Rtfle€©n 24 ness, or have a completed small disadvantaged business appli-

June 1998, the Clinton Administration announced rules thatcation at the SBA, or be a private certifier at the time of its

overhaul its approach to assisting small disadvantaged busieffer’

nesses. The rules permit eligible small disadvantaged busi-

nesses to receive a price adjustment in federal procurements.

The DOC will determine the price adjustment available for use Tweaking the 8(a) RuleS.he SBA issued final rules that mod-

in federal procurement programs. The DOC also will specify ify the SBA's 8(a) Business Development Progrdhirhe new

the price adjustments by Standard Industrial Classificationrules contain four essential objectives: (1) to foster a mentor-

major groups and regions. protégé program that encourages private sector relatiorféhips,
(2) to enhance the ability of 8(a) contractors to receive large

Under the new rules, the DOC is responsible for: (1) devel-prime contracts and overcome the effects of contract bundling
oping methods to calculate benchmark limitations, (2) develop-by allowing small business to affiliate into joint ventures, (3) to
ing methods to calculate the size of the price evaluationrevise the standard for social disadvantage to comply with
adjustment employed in a given industry, and (3) determining Adarand*® and (4) to provide for a fairer distribution of 8(a)
the applicable adjustment. contracts by putting caps on sole source awards and other non

competitive arrangements.

Only small disadvantaged businesses in industries that show On 21 September 1998, the SBA announced a new certifica-
the ongoing effects of discrimination are eligible for up to a tention process for 8(a) contractors. Under the new process, the
percent price evaluation adjustment in bidding for governmentSBA will categorize a firm as “disadvantaged” only if the firm
contracts. The DOC identified specific industries (or segmentsis owned and controlled by someone who is socially and eco-
of the industries) that are eligible for price evaluation adjust- nomically disadvantaged. The SBA will not require firms
ments*® The DOC is not limited to the price evaluation adjust- already in the 8(a) program to undergo a second review.
ment for small disadvantaged businesses where it has foundccording to the SBA, the new system will reduce cost, prevent
substantial and persuasive evidence of: (1) a persistent and sidraud, and ensure fairne®s.
nificant under use of minority firms in a particular industry due
to past or present discrimination, and (2) a demonstrated inca-
pacity to alleviate the problem by using those mechanisms. SBA Appeals GSA’s Decision to Consolidate Information Tech-

nology Schedules

413. Practitioners can find information on specific HUBZones at <http://www.sba.gov/hubzone>.

414. The rules apply to acquisitions by the Departments of Agriculture, Defense, Energy, Health and Human Services, dHousarg@evelopment, Transpor-
tation, Veterans Affairs, GSA, and NASA.

415. 63 Fed. Reg. 35,714 (1998).

416. Id. The industries include: agriculture, forestry, fishing, mining, construction, manufacturing, transportation, commynidatiesale and retail trade,
finance, insurance, and real estate among others.

417. FAR,supranote 15, at 19.304.

418. 15 U.S.C. A. § 637(a) (West 1998); FARpranote 15, at subpt 19.8. The SBA's 8(a) program is the primary program in the federal government designed to
assist small disadvantaged businesses. The program derives its name from Section 8(a) of the Small Business Act. &ehtioizédhe SBA to contract with
federal agencies. The SBA then subcontracts with eligible small businesses. 15 U.S.C.A. § 637(a). By Memorandum oflldgditsdre May 1998, between

the DOD and the SBA, the SBA delegated its authority to the DOD to enter 8(a) prime contracts with 8(a) contractors.e§3F3&H8R(1998).

419. 13 C.F.R. § 124.520 (1998). The SBA designed the Mentor/Protégé Program to encourage approved mentors to profadasafiassistance to eligible

8(a) contractors. A mentor benefits from the relationship in that it may: (1) joint venture with a small business, (Dowity amerest in the protégé firm up to

40 percent, and (3) qualify for other assistance from the SBA.

420. 13 C.F.R. 8 124.103(c) (1998). Individuals who are not members of designated socially disadvantaged groups nhusdésthldissocial disadvantage by
a preponderance of the evidence. Previously, individuals had to establish their disadvantage by clear and convincing evidence.

421. SBA Ends Self-Certification, Lowers 8(a) Eligibility Stand&@ Fed. Cont. Rep. (BNA) 11 (1998).
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In a letter dated 25 February 1998, the SBA appealed theracts to eligible 8(a) contractors. In making the announcement,
GSA's decision to consolidate five of its information technol- the SBA emphasized that it did not delegate authority to decide
ogy products and services schedules into a single schétlule. whether to accept or reject firms for the 8(a) program. Rather,
Aida Alvarez complained that the proposal would not lead to the SBA was eliminating its role as a middleman in the con-
equitable opportunities for small businesses. tracting proces&?

The SBA's concern is that small businesses will lose oppor-

tunities because agencies are bundling requirements. Accord- Labor Standards
ing to Aida Alvarez, “[bJundling threatens the historical
participation of small, small disadvantaged, and women-owned The Service Contract Act (SC&)

small business concerns in repetitive, previously unconsoli-
dated requirements such as the proposed merged IT schedrhe SCA Applies to Travel Service ContradtsOber United
ule.”2® The SBA appealed under Section 15 of the Small Travel Agency, Inc. v. Department of Laprthe District of
Business Act after it made other administrative attempts toColumbia Circuit Court of Appeals upheld a Department of
resolve the issue. Labor (DOL) determination that SCA provisions and clauses
were included properly in a solicitation for a travel manage-
On 23 March 1998, the SBA issued its information technol- ment contract. In holding that the SCA applies to these con-
ogy schedule overruling the GSA's objectidffs. The new tracts, the court dismissed Ober Unitéd'arguments aimed at
schedule places a number of additional requirements on venthe linchpin language of the statdte.
dors. For example, it requires vendors to accept credit card
orders below $2500. It requires that all IT products be available Ober United argued initially that a travel management con-
on GSA's online catalog. It requires quarterly reports from ven-tract is not principally for the furnishing of services. It con-
dors on their sales through the internet. Finally, it allows for atended that the government executes these contracts mainly to
continuous open season during which offers can be submittedjenerate revenu& The court rejected this position, however,
at any timg# and found that the government awarded such contracts to obtain
reservation and ticketing services. The court considered reve-
nue a mere ancillary benefit.
Contracting Arrangement for 8(a) Contracts Changes in 1998
The court also discounted Ober United’s claim that the SCA
The SBA signed agreements with twenty-five agencies thatwas inapplicable because a concession agreéfigsmatno-cost
would allow these agencies to contract directly with 8(a) con- contract and cannot be valued “in excess of $2500.” In dismiss-
tractors. The SBA called the agreements “delegations ofing this argument, the court noted that a DOL provision adopt-
authority.” Before the change, the federal agencies awarded theng contractor receipts under a concession contract was the
prime contract to the SBA. The SBA then awarded subcon-proper unit of measuré?

422. Small Business: SBA Appeals GSA's Decision To Consolidate IT Sché&dade€ont. Daily (BNA), (March 3, 1998)yailable inWESTLAW, Legal News,
BNA-FCD, March 3, 1998 FCD, d2.

423. Id.
424. GSA Issues IT Schedule Overruling SBA Objecté®§He Gov't ConTRACTOR 12, March 25, 1998.

425. The new solicitation is available on the Federal Supply Scheduig@t/gub.fss.gsa.gov/fcoc/sced.htm

426. SBA Gives up Middleman Role for 8(a) Contrad THe Gov'T CoNTRACTOR 12, May 13, 1998.

427. 41 U.S.C.A. 88 351-358 (West 1998).

428. 135 F.3d 822 (D.C. Cir. 1998).

429. In view of the apparent import of this issue to travel agencies, Ober United was joined in the litigation by thef SoaietlAgents in Government.

430. Generally, the SCA applies only to contracts “in excess of $2,500, except as provided in section 356 of [Titlee4drjncipal purpose of which is to furnish
services . ...” 41 U.S.C.A. § 351(a).

431. Under most travel management contracts, a travel agency pays the government for the exclusive right to serve gopéoypessnt Ehe travel agency receives
commissions from common carriers, car rental companies, hotels, and other travel industry aQivéiddnited Travel Agenc$35 F.3d at 823.

432. Under a concession contract, the government authorizes a vendor to sell goods or services to authorized patréssy amsgatiaition.. In exchange, the

government receives a fee from the vendor based on a percentage of grosSesateg, U.S. DEP' T oF ARMY, ReG. 215-4, NoNAPPROPRIATEDFUND CONTRACTING,
para. 5-17 (10 Sept. 1990).
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Finally, Ober United asserted that travel management con-able under the changes clause. Additionally, the board con-
tracts are contracts for common carrier services, therefore, thegluded that allowability depended on the specific terms of the
are exempt from SCA coveradfé. The court agreed with the price adjustment clause, which did not permit recovery of
DOL, however, that the carrier exemption was inapplicable excise taxe$
because travel agents provide reservation and ticketing ser-

vices, not in-kind transportatidf. ) o
No Recovery for Increases Under Collective Bargaining Agree-

ment (CBA) Executed During First Option Yedn Classico

Contractor Denied Recovery of Excise Taxes Occasioned by-!2ning Contractorsinc.* the Coast Guard exercised the
Wage Rate IncreaseAfter the DOL increased wage rates, a first twelve-month option on a fixed-price janitorial services
contractor sought an adjustment of its firm-fixed-price contract €ontract in October 1992. During this option period, Classico
for all associated costs. The contracting officer approved the?"d the Service Employees International Union executed a
adjustment generally, but issued a final decision that excluded"BA €ffective 1 January through 31 December 1993. The

$34,000 attributable to a four percent excise tax imposed by thé?OL then issued a commensurate wage determination that
State of Hawaii on the contractor’s total gross revenues. Thdncreased Classico’s labor costs $40,000 between 1 January and

ASBCA denied the contractor’s subsequent apfialThe 30 September 1993. The contracting officer denied Classico’s

ASBCA held that excise taxes are not included as reimbursablg®duest for an adjustment in this amount. On appeal, the board

costs under the clause that allows price adjustments for wag@rantéd the government's motion for summary judgment. The
rate increase®’ board held that Classico was not entitled to recover because the

contractor assumed the risk of labor cost increases when it
negotiated a mid-option year CBA. Under the SCA and imple-

In view of the plain language of the contract, the board was . ) T . :
: . . menting FAR clause¥? Classico’s price adjustment was lim-
unmoved by the claim that the same contracting activity had. . . L
ited to increases stemming from a CBA/wage determination

paid a predecessor contractor for such taxes under similar Ciréﬁective at the beginning of an option perféd
cumstances. Likewise, the contractor could not recover merely '
because other government contracting activities reimbursed

contractors regularly for excise taxes that stemmed from theMutuaI Mistake Concerning Employee Classification Shifts
DOL-mandated rate increases. Finally, the board dismissed th?—"rice Adjustment Burden to Governmehtormally, contrac-
contractor’'s argument that it should prevail because excise ’

taxes generally are allowable costs under the changes“*tause tors are_respon5|ble for (_:Iassﬁylng the!r e_mployee_s properly
and FAR Part 31% The board noted that price adjustments for and paying them appropriate wagésin Richlin Security Ser-

) o . N vice Co,*5 however, the board opened the door for Richlin to
wage rate increases are not “equitable adjustments” compens-

433. See?9 C.F.R. § 4.141(a) (1998) (providing that concession contracts are considered “in excess of $2,500" if the contraatecsigi®are expected to exceed
$2500).

434. Seedl U.S.C.A. § 356(3) (West 1998).

435. Ober United Travel Agenc$35 F.3d at 825.

436. All Star/SAB Pacific, J.V., ASBCA No. 50856, 92-2 BCA 1 29,958.

437. SeeFAR, supranote 15, at 52.222-43. This clause limits adjustments to increases or decreases in wages and fringe benefits; soaral seemnpjoyment
taxes, and workers' compensation insurance. Additionally, it excludes amounts for general and administrative costsanagnaéitd, The contract also incorpo-
rated in full text another clause containing similar langu&geAll Star/SAB Pacific98-2 BCA 1 29,958 at 148,233.

438. Seee.g, FAR,supra notel5, at 52.243-1.

439. SeeFAR, supranote 15, at 31.205-41. In fact, appellant had recovered under the Changes clause for excise taxes associated with ptegina avam
ordered by the contracting officeAll Star/SAB Pacific98-2 BCA 1 29,958 at 148,235.

440. All Star/SAB Pacific98-2 BCA 1 29,958 at 148,235.
441. DOTBCA No. 2786, 98-1 BCA 1 29,648.
442. FARssupranote 15, at 52.222-41, 52.222-43.

443. See als®Ameriko, Inc., d/b/a Ameriko Maint. Co., ASBCA No. 50356, 98-1 BCA 1 29,505 (holding that a contractor was not entitlécktadjystment for
an increase in base year wages where the increase was due to a CBA executed after the contract award).

444, SeeEmerald Maintenance, Inc. v. United States, 925 F.2d 1425 (Fed. Cir. 1991).

445. DOTBCA Nos. 3034, 3035, 98-1 BCA 1 29,651.
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recover the costs of DOL-assessed back wages, even though thike government would have been willing to contract with Rich-
contractor failed to pay its employees correctly for several lin for the services of Guard Il employees at the higher price.
years. Thus, the board held that Richlin was entitled to reformation of
the contract on a mutual mistake of fact theéry.

Richlin Securityinvolved a contract for guard services at an
international airport*®* The solicitation included a standard
clausé* that identified the class of service employee expected The Davis-Bacon Act (DBA)
to perform under the contract as “Guard*t."The contract also
incorporated a DOL wage determination listing both “Guard I” Contractor-DOL Settlement Agreement Did Not Vitiate Basis
and “Guard II” classifications. Under this determination, the for Termination.In Herman B. Taylor Construction Co. v. Gen-
minimum wage for a Guard | employee was $6.36, and $11.63eral Services Administratigts®the board denied a construction
for a Guard Il employee. Fringe benefits applied to both cate-contractor’s appeal of a default termination. The board con-
gories** cluded that detailed findings issued by the DOL concerning

labor standards violatiof¥$were sufficient to support the con-

After performing for four years, Richlin questioned the tracting officer’s action. The board held this even though the
Guard | classification. The DOL concluded that some Richlin contractor agreed with the DOL to pay back wages to affected
employees had, in fact, been performing Guard Il duties, andemployees. While the contractor argued that the “consent
should have been paid the higher rate. As a result, Richlin fileddecree” should have eliminated the labor violations as grounds
a $1.5 million claim difference between the Guard | wages it for default, the board pointed out that the agreement unambig-
paid and those it should have paid for a Guard Il employee oveuously stated that the DOL had found violatiéfisThus, while
the term of the contract. The contracting officer denied thethe decree may have shielded the contractor from further liabil-
claim. The contracting officer reasoned t@atlins Interna- ity for the violations, the government was not barred from
tional Service Co. v. United Stat®sequired Richlin to bear  asserting an appropriate contractual remedy.
full responsibility for misclassifying its guards.

Summary Judgment Denied Absent Proof that Government Had

On appeal, the board distinguisi@dllins Internationand - nified Contractor of Violationsin Richard Lobato Remodel-
found that Richlin was entitled to equitable reffThe board ing, LLC, “% the contracting officer terminated Lobato for

con_cluded that: (1) the government believed, and Igd Richlin togetault in April 1996 for failure to pay wages to two employees,
believe, that only Guard | employees would be required; and (2);ng the contractor appealed. In its motion for summary judg-

446. Guards were responsible for taking custody of, securing, and transporting aliens detained at Los Angeles Interpatiomel &t 146,902.
447. FARssupranote 15, at 52.222-42.
448. Richlin Security98-1 BCA 1 29,651 at 146,903-04. The agency’s request for a wage determination, i.e., Standard Form (SF) 98, filB®Duitistbe only

the “Guard I” classification. The FAR requires contracting officers to include on the SF 98 all classes of employeesthemjaweticipates will be employed on
the contract.SeeFAR, supranote 15, at 22.1008-2(a).

449. These obviously disparate rates caught the board’s attention. It noted that Richlin bid its guards at $10.86 plerhoua(wscalators), which is well below

the Guard Il rate when fringes are added to the latter. The board also pointed out that the government must have Belageccthesification was proper because

it did not question the Richlin unit priceRichlin Security98-1 BCA 29,651 at 146,904.

450. 744 F.2d 812 (Fed. Cir. 1984).

451. Specifically, the board noted thatallins Internationalthe contractor did not recover because the classification it adopted was neither listed in the DOL wage
determination nor reasonably related to a classification set forth in the determination. Here, however, Richlin merelhadatgrsification the government itself

had deemed propeRichlin Security98-1 BCA { 29,651 at 146,907.

452. While the board decided reformation was a proper remedy, it was unwilling to establish specific terms because thadd@ét llirected the contractor to
pay back wagesld. at 146,908-09.

453. GSBA No. 12961, 98-2 BCA 1 28,836.

454, The DOL found that the contractor failed to pay proper wages, fringe benefits, and overtime. Additionally, the Ddedeteat the contractor had misclas-
sified it laborers and had failed to maintain satisfactory payroll records. 98-2 BCA 1 29,836 at 147,712.

455, |d. at 147,715*10. Appellant relied unsuccessfully on language in the same paragraph of the agreement that provided thisis “agittement to release
back wages nor execution of this agreement shall constitute or be construed as liability or an admission on the partrattbedamy violation of [specified
labor standards]. . . . Id. at 147,712. Presumably, whether or not the contractor was “liable” for violations was irrelevant to the board. Key to'ttdebisiod
was that the DOL determined ultimately that the violations had occurred.

456. ASBCA No. 49968, 98-1 BCA 1 29,587.
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ment, the government argued that a May 1997 letter from theadditional payment bond protections for subcontract@rs.
DOL declaring that Lobato had committed labor violations Nevertheless, Ms. Lee indicated that the Defense Acquisition
“conclusively prove[d] the propriety of default terminatidft.” Regulations Council and the Civilian Agency Acquisition
The ASBCA denied the motion, finding that the government Council would begin drafting “updated regulatory guidance”
failed to show that either the DOL or the contracting officer had on payment bond protections for subcontract&rsThe first
afforded Lobato an opportunity to respond to specific allega- draft of this “guidance” should be available for comment some-
tions#® According to the board, there was no evidence that thetime soort54

contracting officer had notified Lobato and forwarded the con-

tractor's comments to the DO Likewise, the DOL findings = 5y Notice by Actual Surety Triggers Governments Duty to
issued to the contracting officer suggested that DOL officials Withhold Contract Funds

had communicated only with the aggrieved employees, not

Lobato. Thus, a question of fact remained as to whether the | Hartford Fire Insurance Co. v. United Stafésan 8(a)

DOL had made the contractually required determination. subcontractor, K&K Construction Company, entered into a sub-
contract with Rau Construction Company. This agreement
required Rau to perform various administrative tasks for
K&K, *¢ to include obtaining a surety for its COE construction
contract at Fort Leonard Wood, Missotifi.To fulfill this obli-
gation, Rau contacted the Hartford Fire Insurance Co. Hart-

On 11 September 1998, the new Administrator for the Office f0rd, however, would not issue the necessary bonds for the
of Federal Procurement Policy, Deidre A. Lee, testified before COE contract until Rau agreed to indemnify it.
two House panels regarding proposed changes to the Miller

Act.*® Ms. Lee told a joint hearing of the House Judiciary Sub- ) ] ! i
K&K was making unauthorized withdrawals from project

committee on Commercial and Administrative Law, and the : ‘ )
House Government Reform and Oversight Subcommittee onfUnds and placing progress payments in unauthorized bank

Government Management, Information, and Technology. that@ccounts® Rau also notified the contracting officer that K&K
the OFPP opposes the proposed legisldtioNs. Lee testified did not have enough money to pay its subcontractors, and asked

that the Miller Act already allows contracting officers to require (€ contracting officer to make sure that K&K used future

Bonds and Sureties

Stay Tuned for Changes to Payment Bond Requirements

In June 1995, Rau notified the SBA's contracting officer that

457. 1d. at 146,667.

458. The FAR requires contracting officers to “refer [Davis-Bacon labor disputes], including the views of interested@tré&d30OL. SeeFAR, supranote 15, at
52.222-5. Additionally, the DOL must notify contractors of its findings by registered or certified $ez29 C.F.R. § 5.11(b)(1) (1998).

459. Apparently, the contractor received only a cure notice listing “failure to pay employees” as a condition endangarimanperf The contractor merely
responded that “all employees have been pa8ké Lobato Remodeling8-1 BCA 1 29,587 at 146,666-67.

460. OFPP Chief Opposes Miller Act Changes, Will Tighten Rules to Protect Subcontrd&&drCont. Daily (BNA), June 15, 1998 [hereinafidtPP Chief,
available NWESTLAW, Legal News, BNA-FCD, June 15, 1998 FCD, at d4. The Miller Act generally requires contractors to submit perfordrzencaemt bonds
before the award of a construction contract. 40 U.S.C.A. § 270a(a) (West 1998).

461. OFPP Chief, supranote 461, at d4. The proposed legislation, currently entitled the “Construction Subcontractors Payment Protection EnAahaément
1998,” would (1) make the amount of the payment bond equal to the amount of the performance bond, and (2) permit subtcosweatherdnited States if the
contracting officer fails to obtain the payment bond and ensure that it remains in effect during the contract period 2, HE65tB030ong. (1997).

462. OFPP Chief, supraote 461, at d4. The Miller Act specifically states that “[n]othing in this section shall be construed to limit theyaafthositcontracting
officer to require a performance boadother securityin addition to those . . . specified in subsection (a) of this section.” 40 U.S.C.A. § 270a(c) (emphasis added).

463. OFPP Chief, supraote 461, at d4. For construction contracts, the government determines the penal amount of the bond based on a pgbeentaEcof
price. FAR 28.102-2(b) appears to cap this amount at $2.5 million; however, it also contains the following provisionvefftmeeg shall secure additional pro-
tection by directing the contractor to increase the penal sum of the existing bond or to obtain an additional bond sbradditional alternative payment protec-
tion.” FAR 28.102-2(b)supranote 15. This language is extremely vague in contrast to FAR 28.103-3, which provides: “[w]hen a contract price [fatmmtiamn
contracts] is increased, the government may require additional bond protection in an amount adequate to protect suppliensl ohégerials.” FARsupranote
15, at 28.103-3. Therefore, this may be the provision for which the OFPP intends to provide updated guidance.

464. OFPP Chief, supranote 461, at d4.

465. 40 Fed. Cl. 520 (1998).

466. 1d. at 521. Rau’s subcontract agreement with K&K gave Rau the right to: (1) perform the contract if K&K defaulted, anddmestaims against K&K's
bonds as the surety’s representatiicb.

467. Id. The contract required K&K to construct a Criminal Investigation Division Field Offite.
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progress payments to pay théth Unfortunately, the contract- Notice Not Required if Contract Requires Government to
ing officer did not withdraw payment authority from the COE Withhold Funds
immediately. As a result, on 14 July 1995, the COE made a

final progress payment to K&K which totaled $208,109. International Fidelity Insurance Co. v. United Stdtes

involved a contract to clean up a petroleum tank farm at the
Two years later, Hartford sued the government to recover theformer Greenville AFB in Mississippi. Approximately one
$208,109 progress payment, but the COFC was singularlyyear after the COE issued the notice to proceed, the contractor
unsympathetic. After noting that the government owes no dutyasked the COE to make future payments jointly to the contrac-
to a surety until the surety notifies the government that the con-tor and its surety, Met-Pro Corporation (Met-P¥8)The COE
tractor is in danger of defaulting on its bortélsthe COFC responded by executing a unilateral contract modification that
rejected Hartford’s argument that Rau was acting as its repreimplemented the contractor’s request on 6 July ¥993nfor-
sentative in June 1995. The COFC did so for two reasonstunately, less than three weeks later, the COE sent the contrac-
First, the COE had not yet decided to terminate Rau for defaulttor a $67,054.52 check payable solely to the contractor.
Second, nobody had filed any claims against K&K’s bonds
before 14 July 1995. The COFC then rejected the Hartford’s After the project was completed, Met-Pro made payments
argument that Rau’s notice was sufficient because Hartford andotaling $89,087.93 to the subcontractors and suppliers under
Rau had the same interest in ensuring that K&K paid its sub-the payment bond. Met-Pro then sued the COE to recover
contractors. Relying offireman’s Fund Insurance Co. v. $67,054.52 it improperly paid the contractor.
United State$2the COFC held that only notice by the actual
surety triggers the government’s duty to the sutétySince In its defense, the COE initially argued that the COFC
Hartford did not personally notify the government that K&K lacked jurisdiction over the surety’s complaint because the
was in danger of defaulting on its bonds, the government’s dutysurety was not a contractor within the meaning of the CPA.
to Hartford never arosg! The court quickly dismissed this argument, noting that the doc-
trine of equitable subrogati6f gives it jurisdiction to deter-
mine the validity of a surety’s claim that the government
disbursed contract funds impropefis.

468. Id. The SBA initially delegated administration and payment authority to the COE. The SBA, however, wanted to monitor ¢her'sqreréormance with its
own assets. As a result, the SBA appointed its own contracting offiter.

469. Id. Rau made this request twice. Rau made the first request during a 5 June 1995 meeting with the contracting offieema&izuaisecond request in a 3
July 1995 letter from its attorneyd.

470. Id. at 522. The surety did not notify the COE of the unpaid claims on K&K’s payment bond until 9 Augustdl995.
471. |d. at 522-23.
472. 909 F.2d 495 (Fed. Cir. 1990). Rireman’s Fund the Federal Circuit stated that because “some subcontractors and suppliers had informed the government of
[the contractor’s] payment deficiencies prior to the release of the retainage does not substitute for notice by the doestpairtdgger the government'’s equitable
duty to act with reasoned discretion toward id: at 499. The court then stated:

We see no reason to impose on the government a duty toward the surety whenever a subcontractor or supplier complamnpglatecot

by the contractor. Only the contract should limit the government’s flexibility in resolving payment disputes so minohapwgaeinevitable,

that the surety itself doesn’t consider the contractor’s role in them a potential default under the bond.
Id.
473. Hartford Fire Ins. Co, 40 Fed. Cl. at 523-24.
474. |d.
475. 41 Fed. CI. 706 (1998).
476. I1d. at 708. At this point, the contractor’s subcontractors and suppliers were already complaining about nonpayment, aadttrern@min danger of being
terminated for default. On 19 April 1993, the contracting officer’s representative sent the contractor a letter stefshgpiblars have advised me that they have
not received payment in a timely manneld.

477. 1d. at 707. The contract modification stated that “all payment should be payable and remitted” to the contractor and lits surety.

478. The CDA defines a “contractor” as “a party to a government contract other than the government,” and permits ordioatodiiea claim and sue the gov-
ernment. 41 U.S.C.A. 8§ 601, 605, 609 (West 1998).
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Next, the COE argued that Met-Pro failed to state a claim Commercial Activities and Service Contracting
upon which the COFC could grant relief. Specifically, the COE
argued that it had no duty to Met-Pro because it failed to notify Commercial Activities
the COE of the contractor’s potential default under the payment
bond. Relying oBalboa Insurance Co. v. United Statéand Defense Reform Initiative ReporOn the eve of 1998, the
Fireman’s Fund Insurance C¢?the COE argued that con- DOD continued downsizing. On 10 November 1997, Secretary
structive notice is not enough. The surety must expresslyof Defense William Cohen unveiled the Defense Reform Initia-
advise the government of the subcontractors’ and suppliers'tive (DRI)*report, portraying it as a sweeping program aimed
unpaid claims. The COFC, however, distinguished these twoat reforming the “business” of the DOD. Designed to enhance
cases’®® The COFC relied omNational Surety v. United the DOD’s warfighting capability, the DRI expanded upon the
State$®** andTransamerica Premier Insurance Co. v. United Quadrennial Defense Review (QDRY. The DRI proposed
States'® stating that “[lJogically and equitably, [the surety] four ways for the DOD to reform: (1) reengineer its business
should not have been required to take further action, given thepractices, (2) consolidate and reorganize its headquarters, (3)
contractual reflection of the government’s stakeholder’s actively use OMB Circular (OMB Cir.) A-76° and (4) elimi-
duty.”8¢ Therefore, the COFC granted Met-Pro’s motion for nate unneeded infrastructufé.
summary judgmerft’

479. Black’s Law Dictionarydefines subrogation as “[t]he substitution of one person in the place of another with reference to a lawful claim, deghgrebahat

he who is substituted succeeds to the rights of the other in relation to the debt or claim, and its rights, remedid&t $&eak’s Law DicTionary 1279 (5th ed.

1979). It then points out that “[ijnsurance companies, guarantors and bonding companies generally have the right thesser®f the party whom they com-
pensate and sue any party whom the compensated party could haveldudd.the public contracts arena, the COFC has explained the doctrine of equitable sub-
rogation as follows:

[T]he surety was entitled to the benefit of all the rights of the laborers and materialmen whose claims it paid and éhcsetaddtor whose
debts it paid. The surety then is subrogated to the rights of the contractor who could sue the government since ititwas coptract with
the United States. The surety is likewise subrogated to the rights of the laborers and materialmen who might have sigtdeioigbtgito
the retainage but no right to sue the [United States].

United States Fidelity & Guar. Co. v. United States, 475 F.2d 1377, 1382 (Ct. Cl. B¥&Prairie State Bank v. United States, 164 U.S. 227, 231 (1896) (stating
the right of a surety to assert the doctrine of equitable subrogation is elemental).

480. International Fidelity Ins. Cq.41 Fed. Cl. at 710See Hartford Fire Ins. Cp40 Fed. Cl. at 522-23.

481. 775 F.2d 1158 (Fed. Cir. 1985).Balbog the Federal Circuit stated: “[U]pon notification by the surety of the unsatisfied claims of the materialmen, the gov-
ernment became a stakeholder with respect to the amount not yet expended under the conttdctat 1161-62.

482. 909 F.2d at 4955ee supraote and accompanying text.

483. International Fidelity Ins. Cq.41 Fed. Cl. at 711-12. The court distinguisBetboabecause “a contract modification establishing joint payment procedures
had not been issued and was not before that court.” Similarly, the court distingtiigmean’s Fundbecause the surety in that case did not ask the government to
withhold payments until almost five months after the government released the funds the surety was dthiming.

484. 118 F.3d 1542 (Fed. Cir. 1997).National Suretythe government failed to comply with a contract provision that expressly required it to retain ten percent of
all progress payments until it approved the contractor’s performance schitlde1543. As a result, the Federal Circuit held the government liable, even though
the surety had not provided the government with notice of the contractor’s défiaalt.1546-47.

485. 32 Fed. CI. 308 (1994). Tmansamerican Premiethe government sent a check for final payment to the contractor even though: (1) the surety sent the gov-
ernment two letters notifying the government of the subcontractors’ and suppliers’ unpaid claims, and (2) the governnesmtusdg modified the contract to
change the mailing address for the remaining contract payments to the surety’s ddde#s310-11. Therefore, the COFC held the government liddhleat 317.

486. International Fidelity Ins. Ce41 Fed. Cl. at 716.
487. Id. at 719. In response to the COE's attempts to show that it exercised reasonable discretion, the court stated that

[Flar from being a reasoned exercise in judgment and discretion, [the government’s] own recital of why the contract’s meysimm pere
violated appears to be one of inefficient payment procedures at best resulting in error when cutting the final cheakveimthend's expla-
nations, there is no reflection of a reasoned exercise of judgment and discretion on the part of the Corps of Engineers.

Id.

488. WiLiam S. GHEN, DerenseReForM INITIATIVE REPORT(Nov. 1997)available at<http://www.defenselink.mil/pubs/DODreform/>.

489. WiLiam S. GHEN, REPORTON THE QUADRENNIAL DEFENSEREVIEW (May 1997) available at<http://www.defenselink.mil/pubs/qd¥/ In 1997, Congress directed
the DOD to study defense programs comprehensively “with a view towards determining and expressing the defense strataggdStaces” through the year
2005. National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, 8§ 921-926, 110 Stat. 2422, 26238)6 Zth¢1B®DD prepared the QDR,
which concluded that the DOD must cut support functions to maintain combat readinesssu@Qiatg 8, at 6.
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To implement its reform proposals, the DOD has issued The GAO recommended that the DOD monitor closely the ser-
Defense Reform Initiative Directives (DRID%}. One of the vices’ progress in achieving the personnel cuts and sat’ihgs.
more interesting DRIDs addresses establishing a uniform defi-
nition of the term “inherently governmental function” for the In another report, the GAO observed that the DOD faces a
DOD*® Responding to congressional concerns, the DOD difficult task in implementing the DRf? Although supporting
issued “DRID 20,” that required all of the DOD components to the DRI, the GAO stated that the DOD needed to embrace other
classify their functions as either inherently governmental or asopportunities to save money and meet mission needs. The
commercial activities, using uniform guidelines, by October GAO focused on four key points from the DRI. First, the GAO
199844 Upon completing this inventory, DRID 20 directed the expressed concern that the DOD will reduce future budgets
services and other DOD offices to complete a joint review by based only on expected savings from OMB Cir. A-76 competi-
30 November 1998. This review will identify uniformly within  tions and base closings. The GAO noted that these tools pro-
DOD the functions that are either inherently governmental orduced savings, but not as much or as quickly as the DOD
commercial. As a result of this comprehensive and joint effort, initially estimated. Consequently, the GAO viewed the DOD’s
DOD components should avoid the disjointed approach toapproach as a “readiness risk.” Second, the GAO concluded
defining functions as inherently governmental. In light of the that the DOD failed to think broadly about how to implement
current outsourcing push, this is a step in the right direction. its business reengineering reforms. Although the GAO noted

that the DOD expected these initiatives to save money and pro-

vide quality service, it cautioned that the DOD failed to con-
GAO Reviews Outsourcing Savings Goals, Leaderslip.  sider how to implement them in a timely, efficient, and effective
1998, the GAO reviewed the DOD's projected savings from its manner. Third, the GAO found that the DOD needed to capi-
outsourcing efforts. In one report, the GAO questioned talize fully on the savings potential from initiatives to consoli-
whether the DOD could achieve its stated goals from thedate, restructure, and regionalize functions. Finally, the GAO
QDR The QDR directed personnel cuts to identify savings criticized the DOD for not addressing systemic management
the DOD could then use to increase modernization funding. Inproblems that hamper change. It focused on such hurdles as
response, the services proposed initiatives to eliminate abouservice parochialism, lack of incentive to change, lack of goals
175,000 personnel and save about $3.7 billion by FY 2003. Theo achieve change, and lack of data to measure cli¥nge.
GAO, however, observed that the DOD may not achieve all theavoid “expecting too much too soon,” the GAO cautioned the
personnel cuts and associated savings. It called the service®OD to track carefully its reform initiatives to forestall adverse
plans for the cuts “incomplete,” stating they depend on “unde-impacts on readiness and support activifigs.
fined” and “optimistic” outsourcing goals. Additionally, each
service used a different method to figure personnel cuts and Finally, the GAO reviewed the extent to which executive
outsourcing goals, further skewing projected dollar savings. agencies have used OMB Cir. A-76 as a cost-savings®ool.

490. FEDERAL OFFICE OF MANAGEMENT AND BUDGET (OMB) CIR. A-76, RERFORMANCEOF CoMMERCIAL AcTVITIES (Aug. 4, 1983) [hereinafter OMB Cir. A-76].

491. The DRI devotes a chapter to each proposed reform. Chapter one highlights some “best business practices” thedddDgtlaush as paperless contract-
ing. Chapter two focuses on reorganizing and reducing DOD headquarters elements, such as the Office of Secretary aeffDBffessastAgencies, DOD Field
Activities, Defense Support Activities, and the Joint Staff. Chapter three identifies outsourcing opportunities for DGDMB\@ir. A-76, such as payroll, per-
sonnel services, surplus property disposal, and drug testing laboratories. Chapter four identifies ways that the DODatayefieeded infrastructure, such as
additional base closures.

492. The DOD has issued 45 DRID8BeeDefense Reform Initiative Directivégsited Oct. 1, 1998) <http://ca.dtic.mil/dri/drids/>.

493. An “inherently governmental function” is one “intimately related to the exercise of the public interest as to maondatengerby [flederal employees.” OMB
Cir. A-76,supranote 491, 1 6.e.

494. SeeMemorandum, Deputy Secretary of Defense, to Secretaries of the Military Departments, subject: Department of Defenséi&eferBirkctive 20:
Review of Inherently Governmental Functions (19 Jan. 1998).

495. GNERAL AccoUNTING OFFICE, QUADRENNIAL DEFENSEREVIEW: SoME PERSONNEL CuTS AND AsSOCIATED SAVINGS MAY NoT BE AcHiEvep, RerorTNo. GAO/NSIAD-
98-100 (Apr. 30, 1998).

496. Id. at 13. SeeGENERAL AcCOUNTING OFFICE, QUADRENNIAL DEFENSEREVIEW: OPPORTUNITIESTO IMPROVE THE NEXT REVIEW, REPORTNO. GAO/NSIAD-98-155 (June
25, 1998) (recommending the DOD improve the next QDR by changing the process, preparing the QDR earlier, and improviticaitsomfs)l.

497. GNERAL AccouNTING OFFICE, DEFENSE MANAGEMENT: CHALLENGES Facing DOD IN IMPLEMENTING DEFENSE REFORM INITIATIVES, REPORTNO. GAO/T-NSIAD-98-
122 (Mar. 13, 1998) [hereinafter GAQ=EENSEMANAGEMENT].

498. Id. at 2-4 See alsdGENERAL AcCOUNTING OFFICE, DEFENSEINFRASTRUCTURE CHALLENGES FAcING DOD IN IMPLEMENTING REFORM INITIATIVES, REPORTNO. GAO/
T-NSIAD-98-115 (Mar. 18, 1998).

499. GAO [EFrFENSEMANAGEMENT, supranote 498, at 23.
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Noting that OMB Cir. A-76 has a proven track record for saving within each agency to challenge the contents of the list. It also
scarce funds, the GAO found that agencies seldom use it. Thugreates a statutory definition—identical to OMB Cir. A-76—of
the GAO criticized the OMB for not consistently sending “inherently governmental function.” Finally, the bill requires
strong messages to agencies that OMB Cir. A-76 is a “priority “fair and reasonable cost comparisons.” On 30 July 1998, the
management initiative’®™ The GAO challenged the OMB to  Senate passed this bill and referred it back to the committee on
exercise “consistent and forceful leadership” to create incen-Government Reform and Oversight. The House Committee
tives for other agencies to also use A-?6.Additionally, the included identical language as an amendment to an unrelated
GAO recommended that agencies integrate OMB Cir. A-76 measure, the Federal Procurement System Performance Mea-
into their annual performance plans submitted to Cong¥ess. surement and Acquisition Workforce Training A€t. On 5
These plans reflect an agency’s goals for delivering quality October 1998, however, the House accepted the Senate’s ver-
products and services. The GAO concluded that these plansion in light of President Clinton’s opposition to the broader
offer a ready-made vehicle for Congress to assess if an agencyouse bill5%®

is using the most cost-effective strategies to achieve its gbals.

The GAO issued its comments shortly after the OMB It Ain't Fair! GAO Upholds Air Force Cost Comparisobur-
directed all executive departments and agencies to prepare a lishg 1998, the GAO opined on the fairness of OMB Cir. A-76
of duties that the government could outsource to the private secstudies. One case depicted how easily an agency may gain
tor. For the first OMB inventory since 1996, agencies must access to and use a private offeror’s cost estimate in an OMB
review their support activities to determine which are inher- Cir. A-76 competition. IrMadison Services, Ing* the Air
ently governmental and must be performed in-house, and whichorce solicited offers for a base operating services contract.
are commercial for which the private sector may compete. The solicitation stated that the Air Force would evaluate the
The OMB required agencies to submit their lists by 31 Octoberoffers on technical factors and price. The Air Force selected
1998. Madison’s proposal as the best value offer. After performing

the cost comparison, however, the Air Force decided that it

Congress Passes New Legislatiom 1998, Congress passed would cost less to perform the services in-house. Madison filed
legislation addressing the outsourcing process. Known as th&n @gency appeal. In response, the Air Force increased the in-
Federal Activities Inventory Reform Act of 1988,the new house cost estimate during the review process but denied Mad-
legislation requires federal agencies to prepare an annual list ofSO"'S appeal. Madison protested to the GAO.

noninherently governmental functions performed by federal i . .,

employees, submit the list to OMB for review, and make the list Madison alleged that base personnel “gamed” the procure-
publicly available. The bill establishes an appeal processment by deliberately omitting some costs from the initial in-

500. GeNERAL AccouNnTING OFFic, OMB CIRcULAR A-76: OVERSIGHTAND IMPLEMENTATION Issues ReporTNo. GAO/T-GGD-98-146 (June 4, 1998) [hereinafter GAO
OMB Cir. A-76].

501. Id. at 11.

502. Id. at 8. The GAO praised the DOD for using A-76 to generate savings and to fund its modernization efforts. GAO also tabatéar ¢y 1997, the DOD
was the only federal agency that reported to the OMB any completed A-76 studias4.

503. Government Performance and Results Act of 1993, Pub. L. No. 103-62, 107 Stat. 285.
504. GAO OMB @r. A-76,supranote 501, at 7.
505. OMB Tells Agencies to List Commercial Activities for Public/Private Competidfred. Cont. Rep. (BNA) 637 (1998).

506. S. 314, 105th Cong. (1998). Recently, Senate and House members have introduced varying versions of a bill codifyaumding process. Initially known
as the Freedom from Government Competition Act, this bill would have prohibited agencies from providing or obtaining goadefrem other agencies unless
the goods or services are inherently governmental, dictated by national security, or the federal government is the testevghuads or services. Regarding best
value, the initial bill would have required the OMB to write regulations considering cost, qualifications, past perforciamical tapability, and other relevant non-
cost factors for both the public and private sec&eeH.R. 716, 105th Cong. (1997); S. 314, 105th Cong. (1997).

507. H.R. 4244 105th Cong. (1998).

508. House Passes Contracting Out Bill; Industry Gratified, Clinton Expected tq Béggh Cont. Daily (BNA) Oct. 7, 1998yailable nWESTLAW, Legal News,
BNA-FCD, Oct. 7, 1998 FCD, d2See<http://www.loc.gow to review this legislation (last visited Oct. 14, 1998peGENERAL ACCOUNTING OFFICE, PRIVATIZATION
AND CompPETITION: CoMMENTS ON H.R. 716, HE FREEDOM FROM GOVERNMENT CoMPETITION ACT, REPORTNO. GAO/T-GGD-97-185 (Sept. 29, 1997)e&RAL ACCOUNT-
ING OFFICE, PRIVATIZATION AND CoMPETITION: COMMENTSON S. 314;THE FREEDOMFROM GOVERNMENT CoMPETITION AcT, REPORTNO. GAO/T-GGD-97-134 (June 18, 1997)
(providing a general summary and history of the legislation and its pros and cons).

509. B-277614, Nov. 3, 1997, 97-2 CPD { 136M&dison the Air Force used best value contracting procedures. It evaluated technical and price factors to determine
which offer or combination of offers gave the Air Force the “best valig.”
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house estimate. According to Madison, base personnel omitte@®ring It On Home! GAO Allows AF To Bring Work In-House.
these costs so they could review its proposed costs before recaln Pemco Aeroplex Ing'® the GAO upheld the Air Force’s
culating the in-house estimate during the appeal prdéess. decision to cancel a RFP for depot maintenance and bring the
Madison also alleged that the appeal process favored the gowvork in-house. Significantly, the GAO reasoned that the Air
ernment’s “most efficient organization.” According to Madi- Force did not violate a statutory requirement to permit private
son, the appeal review team discussed the omitted costs witltompanies to provide goods and services unless the govern-
the base employees who had prepared the in-house cost estirent can provide them at a lower cgst.
mate initially>*
This protest has a tortuous history. In July 1996, the Air
The GAO ruled that the Air Force did not “game” the OMB Force issued a solicitation for depot maintenance for C-130 air-
Cir. A-76 cost comparison. The GAO found that Madison craft. It awarded the contract to Aero in April 1997; Pemco
failed to show bad faith and excused the base personnel for misprotested. In response, the Air Force admitted that it failed to
takenly omitting certain costs from the in-house estimate. Theevaluate the offerors’ past performance properly, and agreed to
GAO noted that the confusing language in the cost comparisorrevise the RFP. The GAO dismissed Pemco’s protest in May
and solicitation made it difficult for the base personnel to accu-19975” The Air Force, however, concluded that it could not
rately calculate the in-house cost estint&teln addition, the complete the corrective action until October 1997. As a result,
GAO ruled that the appeal review team properly consulted withit terminated Aero’s contract and decided that Warner Robins
the base personnel who prepared the in-house estimate wheAFB would temporarily perform the depot work. In June 1997,
they resolved Madison’s appeal. Only those personnel couldthe Air Force advised offerors that it was reevaluating the depot
logically identify the omitted costs and then properly recalcu- work to “determine the best approach to ensure readiness and
late the in-house cost estiméate.Finally, the GAO observed sustainability of the C-130 weapon system.” Finally, on 3
that the base officials for the Air Force increased the in-houseMarch 1998, the Air Force announced that it was canceling the
cost estimate significantly after they reviewed Madison’s costs, RFP, concluding that keeping the work in-house was the “most
an act inconsistent with agency bi#s. cost effective means” of performing the wétk.Both Pemco
and Aero protested. They cited two bases: (1) the Air Force
In light of the DOD’s current emphasis on outsourcing, canceled the RFP improperly, and (2) the Air Force violated 10
Madisonoffers a couple of key lessons. First, the GAO reaf- U.S.C.A. § 2462, which requires a “reasonable and fair cost
firmed that it will review cost comparisons to determine if they comparison” before acquiring goods or services from the pri-
were faulty or misleading. Otherwise, the GAO will not review vate sectot!®
an agency'’s initial decision to conduct an A-76 study. Second,
the GAO emphasized that agency officials presumptively actin  The GAO agreed with the Air Force and denied the protest.
good faith unless the protester shows a “specific, maliciouslInitially, the GAO agreed with the protesters that 10 U.S.C.A. §
intent” to cause harm. 2462 applied when the Air Force decided to bring work in-
house. The GAO, however, found the “except as otherwise pro-
vided by law” proviso of 10 U.S.C.A. § 2462 triggered 10

510. Id. at 3-4.
511. Id. at 4.
512. Id. at 3.
513. Id. at 4.
514. Id.
515. B-275587.10, B-275587.11, B-275587.12, June 29, 1998, 98-2 CPD { 1.
516. 10 U.S.C.A. § 2462 (West 1998). This statute states, in part:
Except as otherwise provided by law, the Secretary of Defense shall procure each supply or service necessary for dplibaefmaim-

plishment of the authorized functions of the Department of Defense . . . from a source in the private sector if suchasm gwavedecsuch
supply or service to the Department at a cost that is lower . . . than the cost at which the Department can provide pipéysamsersice.

517. Pemco filed for reconsideration, which the GAO denied. Pemco Aeroplex, Inc.—Recon. and Costs, B-275587.5, B-215%8783J¢ 97-2 CPD 1 102.

518. Pemco Aeroplex, Inc98-2 CPD {1 at 2.

519. Id.
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U.S.C.A. § 2466(a), which prohibits the Air Force from con- Service Contracting
tracting out more than fifty percent of depot maintenaffce.
Thus, the GAO concluded that the Air Force canceled the solic-Performance-Based Service Contracting Pilot ProjéntMay
itation properly to comply with this statutory cap. The GAO 1998, the OFPP issued the results of a government-wide pilot
agreed with the Air Force that it teetered on the brink of exceedproject on performance-based service contracting (PBSC)
ing the fifty percent cap despite the C-130 solicitation. Thus, method$?® The report caps a four-year study of whether PBSC
the GAO concluded that the Air Force exercised its discretionmethods delivered savings and stimulated competition. Fifteen
properly when it canceled the solicitation to stay within the stat- agencies voluntarily agreed to designate non-PBSC contracts
utory cap>?* totaling $585 million and resolicit them using PBSC meth-
0ods®?* The OFPP report showed PBSC decreased contract
The GAO also agreed with the three specific reasons the Aiprices by an average of fifteen perce&hntin addition to saving
Force offered to explain why 10 U.S.C.A. § 2466(a) required it money, the report stated that the pilot project revealed other
to cancel the RFP. First, the Air Force noted that the statutePBSC successes. For example, PBSC improved contractor per-
requires agencies to carefully balance the funds used for depdbrmance in terms of quality, quantity, and timeliness. More-
maintenance workloads, whether performed in-house or con-over, agencies’ customer satisfaction ratings improved by
tracted out to the private sector. According to the Air Force, eighteen percerf€® In addition, PBSC stimulated competition,
shifting funds from public depot maintenance to private con- shown by the number of offers received. Finally, PBSC
tractors could cause it to exceed the statutory cap. Second, theeduced contract audits by ninety-three percent.
Air Force stated that agencies lose valuable “headroom” or
available funds for contracting out depot maintenance every By contrast, the report noted that PBSC increased contract
time they make that decision. Thus, the Air Force loses somdead-time by sixteen percent, from 237 to 275 days. The report
financial flexibility for future, and perhaps more appropriate, attributed the increased lead-time to the need of agencies to
decisions to contract out depot maintenance. Finally, the Airdevelop new statements of work, performance standards, and
Force observed that Congress amended 10 U.S.C.A. § 2466(a)uality assurance plafg.
to define “depot-level maintenance and repair” as including

“interim contractor support or contractor logistics support.” gnvironmental Cleanup: Its a Dirty Job, but PBSC Can Do It!
The private sector has traditionally performed the latter work, Tre Epa implemented its own pilot project for PBSC. Using
which altered the workload balance for purposes of 10 g herfund sites, the EPA has identified three areas to test PBSC
U.S.C.A. § 2466(a¥? to cleanup lead-contaminated soils. The EPA picked soil
- ) ) ) ) cleanup for its pilot project because the work is repetitive and
Practmon_ers should fln_cPemcomter_estl_ng, especially as not complex. The EPA also developed a performance work
DOD agencies struggle with outsourcing in general and depoiatement totaling only thirteen pages, which simplified the
maintenance in particular. contractor's work. From its pilot project, the EPA expects to
compile a baseline to assess future PBSC work.

520. Id. at 6.
521.1d. at 9.

522. Id. at 8. ThePemcocase touches, albeit briefly, on the tension between the “low cost” language of 10 U.S.C.A. § 2462 and the current trgriibextusi
value” or non-cost factors in cost comparisons.

523. RANKLIN D. RaiNEs, A REPORTON THE PERFORMANCEBASED SERvICE CONTRACTING PLoT ProJsecT (May 1998)available at<http://www.arnet.gov/References/
Policy_Letters/>.

524. Id. at 6. Executive officials from the participating agencies signed a pledge committing them to use PBSC for the volunteetsd égencies selected
contracts about to expire and resolicited them using PBSC. The project measured the following variables before andeiftewanditr contract price; agency
satisfaction with contractor performance; type of work performed; contract type; competition; procurement lead-time; wockbnadit Id. at 7.

525. 1d. at 8.

526. Id. at 13. The report noted that PBSC generated higher customer satisfaction ratings when cost reimbursement requirenrergg ecete fixed-price con-
tracts. According to the OFPP, these results validated the “strong preference” for fixed price contracts emphasizeddfRRrichecklists for PBSGd.

527. 1d. at 16. The report noted that PBSC did not increase lead-time for non-technical services, but increased lead-timéysignfficd@ssional and technical
services.

528. Use of Performance-Based Contracting Making Headway at Hazardous Wast&$esl. Cont. Rep. (BNA) 702 (1998).
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Privatization participates. Second, the GAO identified another concern—

) , ) S overall contractor performance. Over the life of an agreement,
The GAO Reviews the DOD's Housing Privatizatidn.July he contractor may lose incentive to maintain housing, hire

1998, the GAO issued a report criticizing the DOD's sluggish \nqyalified managers, and use inferior supplies. According to
efforts to implement housing privatization pursuant to tempo- e GAQ, service members suffer because their quality of life
rary legislation p_assed_ in FY 1998. This legislation allows  .5gegs:: Finally, the GAO recognized that the long-term
the DOD to offer incentives, such as loan guarantees, o encourayreements allow civilians to rent vacant units if military fam-
age the private sector to use its investment capital to build Ofjjieq choose not to rent them. If more military families decide
renovate military housing. Because the legislation represents &, |ie off base, more civilian families could choose to rent the

new approach for improving military housing, the GAO o sing. As a result, commanders may have to wrestle with the
reviewed it to measure its progress, assess key issues, and Se%lfospect of non-military civilians living on ba%é.

the DOD is integrating the legislation into other parts of its
housing program. The GAO concluded that the housing priva- Although the housing legislation offers the DOD a “power-
tization is off to a slow start and the DOD could better integrate¢| new option” for addressing its housing problems, the GAO
it into its overall housing program. _reminded the DOD that it is only one of several t6¥IsThe

The GAO cited several reasons for the slow start to housings A0 recommended that the DOD use a housing strategy inte-
pr@vatization. First, officials from both 'Fhe government and the grating three elements. First, the DOD must accurately deter-
private sector had to overcome a learning curve because the legqing jts housing needs and the ability of the local communities
islation offers a unique way of doing busin&8sAfter resolv- 1 apsorh some of those needs. Second, the DOD must maxi-
ing legal and financial issues on early projects, both sides theny,, ¢ jts yse of private sector housing to contain housing con-
proceeded carefully while developing initial agreements, hop- gy ction costs. Finally, the DOD must make unified decisions
ing to avoid mistakes. Officials from both private and public housing allowances and housing construction. The GAO
sectors assured the GAO that later deals should proceed fastgfy e that changes in housing allowances affect the amount of
The GAO also noted that the DOD will save less from proposed,qcq| housing military families can afford. These changes also
housing projects than originally estimatédl.Citing incom- affect the privatization agreements that tie rental rates to the
plete cost analyses, the GAO concluded that the overall cosf, sing allowance. If the DOD uses these other tools, the GAO

savings to the government would be as much as ten percent lege gicted it could “maximize advantages from the initiative and
than originally estimated on one project. minimize total housing cost§®®

Finally, the GAO identified problems with the long-term

privatization agreements, many of a fifty-year length. The CONTRACT PERFORMANCE
GAO singled out three concerns. First, the long-term agree-

ments require the DOD to know with a “high degree of cer- Contract Interpretation

tainty” an installation’s future housing ne€ds. Thus, the

military must forecast whether it will need the installation in the Federal Circuit Finds Army Contract Contained
future, and then predict its mission, population, and local com- Patent Ambiguity

munity housing costs. The GAO noted that making these fore-

casts is difficult but necessary to assure that the private sector In December 1997, the Federal Circuit affirmed the
ASBCA's decision inTriax Pacific, Inc., v. West” Ruling in

529. GNERAL AccounTING OFFICE, MiLITARY HousING: PrivaTIZATION OFF TOo A SLow START AND CoNTINUED MANAGEMENT NEEDED, REPORTNo. GAO/NSIAD-98-178

(July 17, 1998) [hereinafter Mrary Housing Reror. The legislation temporarily authorizing housing privatization is at 10 U.S.C.A. 8§ 2871-2885 (West 1998).
It expires in FY 2001.

530. MuTArY Housing ReporT, supranote 530, at 22.

531. Id. at 23-25. The GAO noted that privatization shifts funding from military housing construction and operations and maateoantsto military personnel
accounts to pay for additional housing allowances created through privatization.

532. Id. at 26.
533. Id. at 27. The GAO stated that enforcing long-term agreements could be difficult, timely, and costly. The GAO also obsthedmhémeial incentive for
the contractor erodes during the last twenty years of the agreement. As a result, the contractor has little need te emyedy.tiThe GAO painted a bleak picture,

reasoning that if military families do not rent the units, civilians will, attracted by lower rents which could create ase‘shiin.’ld.

534. Id. at 28. The GAO noted that renting on-base housing base housing to civilians could raise installation security corfaentysayrd complicate law
enforcement responsibilities.

535.1d. at 7.

536. Id. at 32. The GAO also recommended that the DOD direct the services to prepare detailed plans describing how they véltligitdimising needs, show-
ing how they will rely on local community housing, and outlining ways to improve housing referral sefdics37.
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favor of the Army, the Federal Circuit determined that a patentschedule. The Federal Circuit held for the Army and concluded
ambiguity®® existed regarding the painting of lan#fs. that Triax should have recognized the ambiguity and sought
clarification before submitting its bff
In 1990, the Army awarded a contract for the renovation of
military housing units at Fort Shafter, Hawaii. The contract
required Triax to build lanais and perform other minor renova- Get This, Take That — And Dont Come Back!
tion projects. The central issue in this case involved whether
the contract required Triax to paint the lanais after its construc- Teague Brothers Transfer & Storage Co., iftdnvolved a
tion. The parties were unable to resolve the issue, and TriaxCOE contract for document storage services. Under the con-
chose to paint the lanais and seek an equitable adjustment fdract, Teague received orders from the COE either to pick up
what it considered additional work. The contracting officer records and put them in storage or retrieve them from storage
denied the claim. and deliver them to the COE. When Teague picked up or
retrieved the records, it charged the COE five dollars for each
On appeal, Triax argued that the contract drawings did notrequest, and the COE paid five dollars for each invoice submit-
require it to paint the lanais. The Army responded that while ted by Teague. This practice went on for three years until the
the drawings did not mention painting, a specification contain- contract expired?®
ing the “painting” schedule required Triax to paint the laPfdis.
Triax argued that the painting schedule was only a list that con-  After the contract expired, the COE sent a letter to Teague
tained general instructions about when to paint if the contractclaiming that it had overcharged the COE. The COE argued
drawings or other provisions specified painting the lanais. that the contract allowed only a five dollar charge per box for
Additionally, Triax claimed that the painting schedule for the all activities involved in delivery and pick up. The COE
lanais contained a thirty-day curing period that would make claimed that Teague improperly billed ten dollars for the
timely performance impossibt&. The Army claimed that any  retrieval, delivery, and refile service. This resulted in over-pay-
inconsistency with the curing period and the contract deadlinement of $3070 for 614 boxes at five dollars per #oéx.
was illusory because it was willing to waive the curing
period># The COE and Teague interpreted differently line item
The board ruled against Triax. The board concluded that theéd003* of the contract, entitled “Annual Requests for Retrieval,
drawings and the specification that contained the paintingDelivery, and Refile Service?® Teague's bid for this item was
schedule, when read together, clearly required Triax to paint thdive dollars. The COE claimed that line item 0003 requested a
lanais. Triax appealed the board’s decision to the Federal Cirprice for a round-trip service, not a separate charge for each ele-
cuit. The Federal Circuit also denied the appeal, but for differ- ment of the service. The COE argued that the key word was
ent reasons. The Federal Circuit found that the contract wasservice” as opposed to “services.” “Service” implied a single
patently ambiguous. The patent ambiguity was the conflict payment of five dollars per round-trifs.
between the thirty-day curing period and the performance

537. 130 F.3d 1469 (Fed. Cir. 1997).
538. Id. at 1475.
539. Alanai is a roofed patio commonly built in Hawaiieeéfer's Il New RivErsIDE UNIVERSITY DicTIONARY 675 (1984).

540. Triax Pacific 130 F.3d at 1471-73. The painting schedule listed seven different surfaces Triax had to paint. Three of the listeubeaif@mceto painting
the lanais.ld. at 1472.

541. Id. at 1472.

542. Id. at 1473.

543. Id. at 1475.

544, ASBCA Nos. 6312, 6313, 98-1 BCA 1 29,333.
545. Id. at 145,837.

546. 1d.

547. 1d. at 145,838.

548. Id. at 145,837. There were ten line items listed on the contract. Each line item required various services includingirtitigl intem 0003 provided an
estimated quantity of 960 units that required retrieval, delivery, and refile seridces.

549. Id. at 145,838.
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The COE’s interpretation of the ambiguous provision did not Force included its own “Hospital Aseptic Management Ser-
persuade the board. The board held for Teague based on theces” (HAMS) clause. The HAMS clause provided that the
reasonableness of Teague’s interpretation of the latent ambiguAir Force would compute the additions and deletions of square
ity and the parties’ consistent prior course of conéfidRather footage of various areas to be cleaned using a specified for-
than concentrating on whether the COE’s interpretation wasmula’>%
reasonable, the board found Teague's interpretation of the latent
ambiguity to be reasonable. The board applied the general rule The Air Force modified the contract several times during
of contra proferentefi? and construed the ambiguous provi- contract performance. Some modifications added square feet,
sion against the COE. Additionally, the board noted that thewhile others deleted square feet from the contract. Applying
parties’ consistent prior course of conduct was binding on thethe HAMS formula to the changes resulted in a decrease in the
COE. Here, Teague consistently billed, and the COE paid, fivetotal contract pric&*
dollars for each request.

Kentucky Building appealed to the ASBCA claiming that
the HAMS clause was illegal. It contended that the clause was
inconsistent with the standard changes clause and the Air Force

eshould have obtained approval for its use before incorporating
it in the contract® Kentucky Building citedSouthwest
Marine, Inc,%® where the board held that a deviation from the
FAR without proper authorization was illegal.

Contract Changes

Agency Clause Supplementing the Standard Changes Claus
is not a Deviation

In September 1989, the Air Force awarded a hospital clean
ing services contract to Kentucky Building Maintenance®hc.

The contract required Kentucky Building to provide cleaning ~ 1he board disagreed and held for the Air Force. The board
services for the medical treatment facility at Wright-Patterson concluded that the HAMS clause did not contradict the standard

AFB. Ohio. changes clause, but merely supplemented it by outlining a spe-
’ cific formula for equitable adjustments between the paities.

The cleaning contract contained the standard changes clause
for fixed-price contract®* In addition to this clause, the Air

550. Id. at 145,839.

551. Id. at 145,839.

552. Contra Proferentenis a rule of contract interpretation that construes the meaning of the ambiguous language against the drafter.
553. Kentucky Bldg. Maint., Inc., No. 50,535, 98-2 BCA { 29,846, 1998 WL 338243 (ASBCA Jun. 24, 1998).

554. FARsupranote 15, at 52.243-1.

555. Kentucky Building1998 WL 338243, at *2. The HAMS clause provided, in part:

Additions and deletions of square footage of PRS #3 and PRS #7. Either as a permanent change or a change of shoittzhicatopletid
using the following methodology:

PRS #3 will be figured by adding the percentages in the contract of PRS #3 and PRS #4 and an allocation as shown belemf PRS i
#8 and #9.

PRS #7 will be figured by adding the percentages in the contract of PRS #3 and PRS #4 as shown below of PRS #8 and #9.
Id.
PRS is Performance Requirements Summary, which defines the different categories of cleaning services for hospital roarttsebiased an.
556. Id. The madifications resulted in a total reduction of $8,585.83 to the contractor’s overall price.
557. Id. See als&#AR, supranote 15, at 1.401(a), which defines a deviation as:
(a) The issuance or use of a policy, procedure, solicitation provision . . . , contract clause . . ., method, or pramticetiofycacquisition
actions of any kind at any stage of the acquisition process that is inconsistent with the FAR.
Id.

558. Kentucky Building1998 WL 338243at *2 (citing Southwest Marine, Inc., ASBCA Nos. 34058, et. al., 91-1 BCA 1 23,323).

559. Id. at *3.
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Oral Modifications are Unenforceable Before the Agriculture Board of Contract Appeals, the For-
est Service argued that Staff was not entitled to additional
In Staff, Inc,>®° the Forest Service awarded a tree thinning money because the oral agreement bound the contractor to its
services contract to Staff. Before contract performance beganterms. Staff, on the other hand, argued that the oral agreement
the contracting officer informed Staff orally that the Forest Ser- was not enforceabRé&®
vice planned to modify the contract by deleting 212 acres from
the contract and adding another 210 acres from another location The board concluded that oral agreements are generally
in the forest. The contracting officer gave Staff two options: unenforceabl&® Any modification must be in writing in order
(1) accept the substitution at no additional cost to the govern-+o bind the parties. In this case, the board found that the parties
ment, or (2) accept termination of the 212 acres without thedid not reduce the oral agreement to writing. Additionally, it
additional substituted acreatjé. found that the oral agreement lacked mutuality of intent
because the facts were unclear whether the parties actually
The contracting officer restated the Forest Service’s positionagreed to perform the substitution under a no-cost modification.
during a subsequent meeting with Staff. Shortly after the meet-The board instead concluded that the Forest Service directed
ing, Staff faxed a letter stating that it would perform the substi- Staff to perform different work (a change in place of perfor-
tuted (option 1) work at an increased cost of eighty dollars permance) than required under the original contract at no addi-
acre. The contracting officer countered that Staff could per-tional cost. The board also found that the Forest Service
form the substitution only if it agreed to a no-cost modification. intended to close the agreement with a written modification, but
Alternatively, the contracting officer was prepared to terminate did not. The board concluded that to bind Staff to the terms of
the contract for the convenience of the government. Accordingthe oral agreement, the Forest Service should have issued a
to the contracting officer, Staff had agreed orally to perform the written modification.
work, as modified, at no cost to the government. Mr. Galan,
president of Staff, testified that he had not agreed to the no-cost
substitutiont®? Unilateral Increase in Contractor’s Pro Rata Share of Agency’s
Requirements is a Cardinal Change
In any event, the contracting officer orally directed Staff to
begin work on the substituted acreage. The contracting officer In Valley Forge Flag Co., In¢®” the VA awarded a partial
believed Staff would perform the work under the oral agree- requirements contract to Valley Forge for approximately sixty
ment that specified no additional cost to the Forest Set¥fice. percent of its total requirements. Subsequently, the VA
awarded the other forty percent to two small disadvantaged
One month after directing Staff to perform, the contracting businesses as sole-source procurements under Section 8(a) of
officer issued a written contract modification that memorialized the Small Business A&®#
the earlier oral agreement. The substituted work was about
thirty percent completed at the time. Staff refused to sign the After Valley Forge completed its obligations under the
modification because it did not provide for the eighty dollar requirements contract, it discovered that the VA actually had
increase per acre. The contracting officer then issued a unilaterdered eighty-five percent of its total requirements from Val-
eral modification directing Staff to perform at no additional ley Forge rather than the sixty percent pro rata share. Valley
cost. Staff completed thinning out the 210 acres pursuant to théorge requested an equitable adjustment of the contract price
unilateral modificatiort®* because it incurred a higher materials cost due to the VA'S uni-
lateral reallocation of the pro rata share of its total require-

560. AGBCA Nos. 96-112-1, 96-159-1, 97-2 BCA { 29,285.

561. Id. at 145,703-04.

562. Id. at 145,705.

563. Id.

564. Id. at 145,706.

565. Id. at 145,708-09.

566. Oral modifications are generally unenforcealseeMil Spec Contractors, Inc. v. United States, 885 F.2d 865 (Fed. Cir. 1987).

567. VABCA Nos. 4667, 5103, 97-2 BCA 1 29,246.

568. 15 U.S.C.A. 8 637(a) (West 1998); 13 C.F.R. pt. 4@dFAR, supranote 15, at subpt. 19.8. This is the primary federal government program designed to assist

small disadvantaged businesses. Section 8(a) authorizes the SBA to enter into contracts with other federal agenciethemtsilS&Mtracts with eligible small
disadvantaged businesse3ee supranote and accompanying text.
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ments. The contracting officer denied the appeal. The VA officers the opportunity to increase both the share percentage
claimed that the total number of flags stated in the contract wasand the sharing period, the councils are seeking to motivate
merely an estimate and the VA was within its rights when its contractors to submit VECPs by providing adequate compensa-
order exceeded the estimated quantity. Additionally, the con-tion for their preparation and negotiation efforts. With these
tracting officer claimed that Valley Forge failed to assert its additional incentives, the councils anticipate that contractors
right to entitlement within thirty days from the receipt of the will find it more feasible to submit VECPs.
order(s) changing the terms of the contfétBasically, the VA
disregarded the pro rata share of the total estimated quantity
allotted to each contractor and ordered its requirements unilat- Contractors Take a “Time-Out” from the VECP Process
erally from Valley Forge without prior notification.
The DOD Inspector General (IG) issued a report last fall that

The VABCA held for Valley Forge, concluding that the VA found that DOD activities were not using value engineering
could not ignore the pro rata share on which it based the awardfully or effectively. The IG also found that contractors were
The board found that the VA breached its partial requirementsreluctant to submit VECP$* The report summarized the find-
contract by ordering in excess of the sixty percent pro rata sharéngs of a joint audit conducted by the IG and the Army and Air
awarded to Valley Forge. The board stated that the VA's actiong~orce Audit Agencies.
constituted a cardinal change. Without defining “significantly,”
the board ruled that the VA's orders could not vary “signifi-
cantly” from the pro rata share awarded to Valley Féfge.

According to the report, contractors cited DOD program
officials’ lack of interest in the value engineering program, and
the low priority the contracting officers give VECPs as the rea-
sons for their lack of VECP submissions. Long delays and pro-
cessing times in evaluating the VECPs discouraged contractors
from submitting change proposals. According to the IG, these
concerns exist even though the DOD had taken positive steps to
increase the use of value engineering. These steps included:

The Civilian Agency Acquisition Council and the Defense (1) @pproving a value engineering strategic plan that required

Acquisition Regulations (DAR) Council proposed a change to agenci_es _to establish valu_e engineering sayings geals, and (2)
the sharing periods and rates that contracting officers mayeStablishing a value engineering processing action team to
establish for individual VECPs. This proposed rule would identify means of overcoming obstructions to the use of value

amend the VECP guidance in FAR Parts 48 arit? 62three engineering techniqué®. The report indicated that although
areas. It would allow contracting officers to: (1) increase the the DOD reported significant savings as a result of its use of

sharing period from thirty-six to sixty months, (2) increase the vValue engineering, the savings accounted for less than one per-
contractors share of incentive and concurrent savings to sevS€nt Of its total obligation authority during the two FYs that
enty-five percent, and (3) increase the contractors share of col?Vere the focus of the repdrt.

lateral savings to 100 percent on a case-by-case basis for each

VECPS"® No-Cost VECP

Value Engineering Change Proposals (VECP}

The Times, They Are a Changin’!

The councils are seeking the proposed amendment to entice On 22 June 1998, the Civilian Agency Acquisition Council
contractors to submit more VECPs. By providing contracting and the DAR Council agreed on an interim rule that would

569. Valley Forge 97-2 BCA 1 29,246 at 145,484-85.

570. Id. at 145,487. The board ruled that while the pro-rata percentage share may not vary significantly, the total quantigasegsriong as it was proportional
to the pro-rata percentage share specified in the contract.

571. Value engineering is a procurement technique by which contractors either: (1) voluntarily develop, prepare, andgesteit gerformance methods, and
then share in any savings that may result to the government; or (2) the contractor is required to establish a progrgnmtetidetsifor performing more econom-
ically and submit these methods to the government. The VECP is the mechanism contractors use for such sulomisSigRe., R. & RaLPH C. NasH, JR., ADMIN-
ISTRATION OF GOVERNMENT CoNTRACTS 412-13 (3d ed. 1995).

572. The specific FAR provisions affected by the proposal include §§ 48.001, 48.102, 48.103, 48.104-1, and  52.248-1.

573. 63 Fed. Reg. 43,236 (1998).

574. DOD: DOD Agencies Report Value Engineering Savings; IG Urges Expanded, More Effective UsEed.\@nt. Daily (BNA), Nov. 17, 199@yailable in
WESTLAW, Legal News, BNA-FCD, Nov. 17, 1997 FCD, d3.

575. Id.

576. Id. The auditors examined the value engineering program and savings for FYs 1994 and 1995. The savings for the two B snwkoa &nd $734
million, respectively.
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amend the FAR and clarify the issue of no-cost VEEPs. pletion date for 5 January 1995. The parties subsequently

According to the interim rule, no-cost VECPs may be used changed the completion date to 7 February 1995, for reasons

when, in the contracting officer’s judgment: (1) it would not be unrelated to the appeal.

more cost-effective to rely on other value engineering

approaches, and (2) the no-cost settlement would provide ade- All State discovered asbestos in the casing of one of the boil-

guate consideration to the governmghit. ers. The contract, however, contained no provisions for dealing

with asbestos. Accordingly, the VA suspended work on All

The interim rul&® seeks to clarify the guidance provided at State’s contract for two months and hired another contractor to

FAR 48.104-28° This provision authorizes no-cost settle- abate the asbest&8.0n 28 May 1994, performance resumed

ments. Contracting officers may use no-cost settlements wheron the contract. All State completed its work under the contract

they have: (1) considered and balanced the administrative costen 1 March 1995, twenty-two days after the amended comple-

of negotiating a settlement with the anticipated savings, (2)tion date.

determined that reliance on other value engineering approaches ) ) o

would probably not be more cost-effective, and (3) determined All State submitted a claim for $55,739.74 for its increased

that the settlement would provide the government with ade-Costs associated with the suspension of work. Upon further
quate compensaticft consideration, All State reduced its claim to $39,962. The con-

tracting officer obtained an audit of the claim. In his final deci-
sion, the contracting officer found that All State was only
entitled to its operational rental costs which amounted to $522.
The contracting officer denied the remainder of the claim,
including portions that related to unabsorbed overhead costs.

Pricing of Adjustments
Federal Circuit “Clarifies” Eichleay Again in 1998

Showing its propensity to tinker, the Federal Circuit clarified  All State did not take the contracting officer’s final decision
theEichleay® formula again this past yearVWdest v. All State  with the spirit that was intended and appealed to the B&ard.
Boiler.® The VA Medical Center in Northampton, Massachu- The board considered only whether All State was entitled to
setts, awarded All State a construction contract to upgrade theeceive unabsorbed overhead expenses. The board held that All
boiler system at the medical center. The contract required AllState established that it was required to “standby” during the
State to demolish and remove three existing boilers and instalgovernment-caused suspension period. The board then con-
new boilers and plumbin? The VA gave All State the notice cluded that it was “impractical” for the contractor to take on
to proceed on 13 January 1994. The VA set the original com-other work during that pericd’

577. 63 Fed. Reg. 34,078 (1998).

578. Id.

579. This interim rule was promulgated without providing the public with a prior opportunity to comment. The SecretddP&f,ttree Administrator of the GSA,
and the Administrator of the NASA determined that urgent and compelling reasons existed that did not allow for the ddtti@uplited for public comment.
The urgent and compelling reasons cited were the necessity to preclude misinterpretation and misuse of the existingdjuedattoegaettiements. The amended
language provides contracting officials with the appropriate standard to determine whether a no-cost VECP would best bewefitrtientld.

580. FAR,supranote 15, at 48.104-3.

581. Id. If the contracting officer anticipates significant cost savings on a contract, the contracting officer should not os¢ YEOCR

582. SeeEichleay Corp., ASBCA No. 5183, 60-2 BCA 1 2688,d on reconsideration61 BCA  2894.

583. 146 F.3d 1368 (Fed. Cir. 1998).

584. Id. at 1370. The contract specified that All State was to do the work in eight phases. The parties established a comtetmactandividual phased.

585. Id. All State offered to continue work on the contract (albeit out-of-sequence work) during the suspension.

586. Id. While the appeal was pending at the board, All State and the VA agreed that All State was entitled to an additionali&88ZRId dosts and salaries
accrued during the 58-day suspension.

587. Id. at 1371(citing VABCA No. 4537 at 7). The board made the following specific findings regarding All State’s ability to aakktional work:

During the suspension of work, [All State] had approximately $5 million of additional bonding capacity and continued yokéd tioehew

work. [All State], as a matter of its deliberate business practice, maintained its work-on-hand volume at approximately baifding

capacity. Although [All State] bid several jobs smaller than those for which it would typically compete during the suppeinsiaman effort
to generate revenue, it was impractical for [All State] to bid, obtain contracts, and work on new projects in the 58 dafyspspedsion. In
general, however, [All State] was not prevented from bidding on new projects by reason of the suspension of work.
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The VA argued that it must be “impossible” for the contrac- require a contractor to cease all normal, on-going operations
tor to take on additional work, not just “impractical.” The during a government-caused suspension on one contract in
board disagreed, stating that such an “[e]xpression of the secerder to guarantee its recovery of unabsorbed overhead costs . .
ond prerequisite . . . is contrary to the [Federal Circuit’s] hold- . .”5%°
ings and would impermissably [sic] restrict the ability of i i _
federal construction contractors to recover the costs of unab- S°Me commentators hailéd Stateas important because it

sorbed overhead expenses to which they are entitled to unddgmoved uncertainty in the law created by prior Federal Circuit
Federal contract law®® opinions®® Others believe thaAll Stateresurrected the

Eichleayformula after the Federal Circuit sounded the “death
knell” for Eichleayin Satellite Electric Co. v. Daltaf?? In
either caseAll Stateis the Federal Circuit’s latest effort to clar-
the Eichleayformula®

The Federal Circuit affirmed the board’s decision. The court
held: (1) establishing that All State was unable to undertake
other work to absorb overhead expenses required only showind;fy
that other work was “impractical,” not that it was impossible;

(2) the period of delay for which unabsorbed overhead may be Jury Verdict Method Tested in 1998

recovered is not the suspension period alone, but additional - - )
time beyond the original deadline necessary to finish the con- N 1998, boards of contract appeals “weighed-in” on the jury
tract; (3) the burden of proof is on the VA to establish that it was Verdict method for calculating damages Chyus Contracting,
not impractical for All State to take on replacement work; and 'NC-*** the Interior Board of Contract Appeals (IBCA) used the

(4) All State was entitled to recover unabsorbed overhead forUTY Verdict metho#* for calculating damages in a contract for

the additional time period that was needed to complete perfor-Stabilizing and reclaiming a landslide. Specifically, the jury

mance of the contract due to the VA's suspengfon. verdict technique was used to calculate standby damages for
equipment because the contractor’s evidence of its actual costs

The appeal clearly favored government contractors. In writ-was imprecise. The IBCA held that if it rigidly followed the
ing for the majority, Judge Paul R. Michel noted, “[iJt would be Army’s standby cost rate schedule, the contractor would only
inconsistent with the purpose behikithleayrecovery to receive fifteen to twenty percent of its claimed c&%ts.

588. Id. (citing VABCA No. 4537 at 16).
589. Id. at 1368.
590. Id. at 1376.

591. Martha A. MatthewsConstruction Contracts: Federal Circuit Rejects Higher Standard for Recovery of Unabsorbed Ovdfada@ont. Daily (BNA), July
13, 1998available nWESTLAW Legal News, BNA-FCD, July 13, 1998 FCD, d4.

592. 105 F.3d 1418 (Fed. Cir. 1997). In this case, the Navy awarded Satellite a contract to set up a power supply esyéaemnredhired the contractor to stop
performance twice during the contract because it failed to provide government furnished property. In holding for the davy,rtbed:

Requiring the government to prove the actual acquisition of additional work would be inconsistent with the assumptiontbe Ebidéay
formula rests: that where the government delays performance and requires the contractor to stand by indefinitely, thdscanahleido
develop other work against which the unabsorbed home office overhead otherwise chargeable against the suspended comtracyeday be
If the government shows that the contractor was able to handle other work—whether or not it actually did so, which magridac atep
circumstances other than the delay—it refutes the underlying fact on which Eichleay damages are based.

593d. at 1422-23.

Boards of contract appeals decided a couple of other noteworthy cases in this area this past year. In Keno & Sons G@GhBCZoN&
5837-Q, 97-2 BCA 1 29,336, the board concluded that Keno could not recover its unabsorbed overhead c&sthleaglerhere it had
already received compensation for the impact of the government’s constructive change. In essence, the board said thaf Eiehdeeyr
damages would result in double recovery for the contractor. In M.A. Mortenson Co., ASBCA No. 40750, 98-1 BCA { 29,65BCte AS
held, in part, that the contractor was not entitled to recover its job site overhead because it used two different s iptte overhead

to changes, i.e. a per diem basis and a percentage markup basis. According to the board, FAR 31.203 requires a diogldassribu

594. IBCA Nos. 3232, 3233, 3895-98, 3897-98, 98-2 BCA { 29,755.
595. Gsinic & NasH, supranote 572, at 716. Courts and boards use the jury verdict method to resolve conflicting evidence regarding damages, atr ao arri
appropriate amount of compensation when there is incomplete evidence. The appropriate conditions for the use of the justheaddiwere outlined in WRB
Corp. v. United States, 183 Ct. CI. 409, 425 (1968):

Before adopting the “jury verdict” method, the court must first determine three things: (1) that clear proof of injur{2¢xfsisthere is no

more reliable method of computing damages; and (3) that the evidence is sufficient for a court to make a fair and repsmxiataéapof
the damages.
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In Landscaping by Femia Associates, |fi€¢the VABCA In the design agreement executed with the responsible local
also addressed the jury verdict method. Unlikexthyais Con- transit authority, the Massachusetts Bay Transportation Author-
tracting appeal, the contractor did not recover under the jury ity (MBTA) and the FRA agreed to procure and supply designs
verdict method. IfFemia the contract involved mowing grass for the renovation of the station house as well as the construc-
at a cemetery. The VABCA held that Femia was not entitled totion of additions and platforn?é* The subsequent construction
payment for allegedly mowing 91.25 acf&s.The VABCA agreement provided that the MBTA could not deviate from the
reasoned that Femia’s only proof was an undated and unsignedesign without prior FRA approval. In addition, the construc-
paper that referred to the mowing by simply stating “72 acrestion agreement contained several provisions regarding potential
left.” The VABCA stated: “In cases in which there is entitle- liability issues. One provision indicated that the FRA made no
ment but the contractor’s cost presentation is erroneous owarranties, express or implied, concerning the design docu-
incomplete, boards will generally calculate a jury verdict if mentst®
there is sufficient data to calculate the costs with some reason- ] ) )
able precision®® In Femia the VABCA found that Femia’s During construction, the contractor informed the MBTA that

evidence was so lacking that there was no basis to calculate th&'€ design plans contained several serious defects. After set-
amount owed the contracts?. tling with the construction contractor for the increased ¢®5sts,

the MBTA sought reimbursement from the FRA in the
COFC®7" The COFC found that the contractual disclaimer of

) , warranties, express or implied, precluded any action by the
Inspection, Acceptance, and Warranties MBTA for defective specification®®

Warranty Disclaimer Not Proof Against Every Incompetence  The Federal Circuit found the FRA's interpretation of the

) o . warranty disclaimer overly broad. The Federal Circuit noted

Cor;o%refss charged the Federal Railroad Administration it js a fundamental rule of contract interpretation that a con-
(FRA)™ with improving passenger rail stations and service y5cts “provisions are viewed in the way that gives meaning to
between Washington, D.C. and Boston, MassachuSeas- o harts of the contract, and that avoids conflict, redundancy,

sachusetts Bay Transportation Authority. v. United St&fes 4 surplusage among the contract provisiéfs.The court
involved one of these stations-the Boston South Station House.

596. Id. at 147,451 (noting that neither the contract nor the FAR require the use of the schedule).
597. VABCA No. 5099, 98-1 BCA 1 29,718.

598. Id. at 147,361.

599. Id. at 147,360.

600. Id.

601. The Federal Railroad Administration, a part of the DOT, is responsible for ensuring railroad safety throughout.tlnatne information via the internet,
see <ttp://www.fra.dot.gow (visited Nov. 1, 1998).

602. SeeRailroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210, 45 U.S.C.A. § 801-855 (West 1998).
603. 129 F.3d 1226 (Fed. Cir. 1997).
604. Id. at 1229.
605. Id. Section 222(a) read as follows:
Title to the Project Design Documents shall pass to MBTA upon acceptance by MBTA. MBTA acknowledges that Project DesigrisDocume
are being prepared by an A-E acting as a contractor to FRA, not as FRA's agent. FRA makes no warranties, express onaaplingd,the
Project Design Documents. No FRA or MBTA approval given under this Agreement shall be construed as a warranty of any kind.
Id.
606. The construction contractor submitted a claim for increased costs to the MBTA for $23,680,228. The MBTA filed argeelafaaction against the con-
struction contractor in state court. The subsequent settlement yielded the contractor $3,810,000. The FRA encourdgreetheasetifor this purpose entered
into releases with the architect-engineers. The Claims Court stayed MBTA's suit against the FRA pending the outconte obtinelsigation.
607. 21 Cl. Ct. 252 (1990).
608. Id. at 263-64.

609. Massachusetts Bay Transp. Auft?9 F.3d at 1231 (quoting United Int'l Investigative Servs., 109 F.3d 734, 737 (Fed. Cir. 1996)).
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then found that the FRA's interpretation contravened other stanthe contractor prevailed on its defective specification allega-

dard contractual provisions regarding liability. For example, tion.5®

another subsection in the same provision as the disclaimer The court noted that the government specified one-hundred
called for the FRA to provide the MBTA insurance protection percent radiographic (x-ray) testing of joints, instead of the five

from claims due to design errors, omissions, or negligence orto ten percent that is customary for similar systé€fslThe

the part of the architect-engineéts.In another section, the court believed that this naturally raised questions, especially in
FRA agreed to pursue with its architect-engineers all contrac-light of the contractor’s expert testimony regarding the govern-

tual rights concerning errors and omissiéfisThe Federal Cir-  ment’s inadequate choice of industry specificatidhdf the

cuit reversed and remanded, holding that the lower court’sinside welds on the piping were critical, then the government

ruling could not stand in light of the “disharmony” that the pro- should have tested them radiographically. The court noted that
visions create6? the government did not inspect a single interior weld during

contract performance. In addition, the government should have
discovered any significant failures with just a visual inspection.

Therefore, the government failed to conduct an adequate
inspectiorfe

The Bane of Every Latent Defect Allegation:
the Defective Specification

In M.A. Mortenson v. United Stat&&the contractor brought ) ] )
an action before the COFC to recover costs incurred in repair- 1 he court also received considerable testimony about the
ing pipe in a ground-based aircraft refueling system for the B-actual operating conditions at Ellsworth AFB. Assuming a
1B bomber. The system was installed at Ellsworth AFB, Southlatent defect e?<|sted, _the cour'g found that the weld fallur_ed due
Dakota, and operated for over a year without incident. Ulti- to severe cyclic loading conditions (large pressure variances)

mately, however, the welds in the piping proved to be fusegPrevented the COE from distinguishing its damages in the

inadequately, creating leaks. In denying Mortenson's claim, ~ CaS€”

the COE alleged that the fueling system was latently defective.

The contractor, however, argued that the government’s pipe Termination for Default
specifications were defective due to cyclic pressure use beyond

the capabilities of the selected piping. Thus, the two conten- Anticipatory Repudiation

tions were inevitably intertwined on the causation issue. Ulti-
mately, after a long technical battle, including expert testimony, GSA Pulls Trigger (a Little Too Fast)The GSBCA held that
the GSA acted too fast in terminating a contractor for default

610. Id. Section 222(c) stated:
FRA shall secure from each of its consultant architect-engineers (“A/E’s”) an endorsement to the benefit of the MBTA ¢es8ieraidia-
bility insurance policy or policies carried by such A/E’s with respect to any A/E errors, omissions, or acts of negligendesigh of the
Facility. FRA shall furnish the MBTA evidence of such endorsements.

Id. at 1229.

611. Id. Section 220(c) stated: “FRA shall pursue with its design-phase A-E all contractual rights concerning correction ohissionss cand deficienciesld.

Id.

612. Id. at 1231.

613. 40 Fed. CI. 389 (1998).

614. |d. at 404-414. Referred to repeatedly in the decision as lack of fusions, oldLOF.

615. Id. at 423.

616. Id. at 428.

617. Id. American Society for Testing and Materials (ASTM) specification A312 was intended for high-temperature and corrosivécsenvd32. Seamed A312
piping, however, was not intended for high-pressure cyclic igsat 393.

618. Id. at 428-429.
619. Id. at 412, 421, 430. The court noted that military personnel even “experimented” with and improperly operated the hydrau $eskmgly as to damage
gauges and components, and that the government failed to maintain the pressure recording gauges, which denied an opipertorgtysely the type of loading

that the Ellsworth fueling system was forced to withstaddat 430-31.

620. Id. at 430.
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after the contractor hinted that it planned to discontinue opera- The board concluded that the GSA failed to establish antici-
tions 82 patory repudiation on the part of HBS. According to the board,
HBS's plans were ambiguous. In its letters to the GSA, HBS
The facts of the case are straightforward. In January 1997never stated that it was incapable of performing the contract or
the GSA awarded HBS a contract for janitorial services at thethat it would stop performing on a specific date. In fact, in its
Federal Center Complex in St. Louis. The contract had a bas&8 June letter, HBS specifically promised that GSA would not
period of one year, with four one-year option periods. In Junebe left without services or supplies. Accordingly, the board
1997, HBS sent the GSA a copy of a draft letter that it intendedconcluded that HBS did not repudiate its contract with the
to send to its employees. The letter notified the employees thaGSA.
HBS anticipated discontinuing performance of the contract
within sixty to ninety days; consequently, the employees would
lose their jobs with the compaf#y. Two days later, HBS's cor-  ASBCA Tackles Anticipatory Repudiation on Navy Contiact.
porate counsel sent a letter to the GSA stating that HBS wouldAEC Corp,? the ASBCA also addressed the issue of anticipa-
be asking the GSA for a “no-cost termination” of the contract. tory repudiation. In this case, the board held that the Navy ter-
The letter specifically stated that HBS would not leave the GSAminated AEC improperly for anticipatory repudiation based
without services or supplies. upon its financial difficulties. The board concluded that there
were signs that AEC could overcome its financial problems and
The contracting officer never contacted HBS regarding thethat it expressed a willingness to continue performance under
apparent contradictions in the letters. On 27 June 1997, thehe contract.
contracting officer terminated the contract for default based
upon anticipatory repudiation. HBS appealed the termination In May 1989, pursuant to Section 8(a) of the Small Business
to the board. Act, the SBA contracted with the Navy for the construction of
a reserve training center. The SBA subcontracted performance
The board held for HBS. The board noted initially that of the contract to AEC. AEC Corporation experienced numer-
anticipatory repudiation is a breach of contfattn clarifying ous performance difficulties during the course of contract per-
precisely what constitutes anticipatory repudiation, the United formance, and the Navy eventually terminated the corfféact.
States Supreme Court, Dingley v. Oley specifically noted:
“[A] mere assertion that the party will be unable, or will refuse  During the twelve day hearing, the Navy raised other possi-
to perform his contract, is not sufficient; it must be a distinct ble grounds for the termination, including anticipatory repudi-
and unequivocal absolute refusal to perform the promise, andation?” Specifically, it pointed to a letter that AEC had sent to
must be treated and acted upon as such by the party to whorthe Navy stating that AEC had been forced to substantially cut
the promise was made . . %2¥ its work force. In addition, AEC stated that it could not con-
tinue to incur costs on the contract due to its financial circum-

621. HBS Nat'l Corp. v. General Serv. Admin., No. 14302, 1998 WL 445293 (GSBCA July 31, 1998).
622. Id. at 1. The letter stated:
On Monday, June 16, 1997, the owners and managers of HBS National Corporation (HBS) made the decision to enter a mejnesioior te
of our contract with the GSA. The current contract with the GSA runs through February 1998, however, for various reasasslétiifet
to terminate prematurely. Whether this request is granted or not, HBS will be forced to permanently discontinue itsaactiaitiemploy-
ment at the GSA Federal Complex, St. Louis, MO. HBS anticipates that this will occur within 60-90 days. In complianeeReitle il
Worker Adjustment and Retraining Notification Act (WARN), 29 U.S.C. Part [sic] 2101 et seq., this is to advise you thapiayument with
HBS will be terminated on or after August 15, 1997.
Id.
623. Id. at 4. In setting the standard for anticipatory breaches, the Supreme Court stated: “When one party to [a] . . .sciutedgtefuses to perform his contract,
communicates that refusal to the other party, that other party can, if he chooses, treat that refusal as a breach andrcactioarateonce therefore.” Dingley v.
Oler, 117 U.S. 490 (1886).
624. Oler, 117 U.S. at 503.
625. No. 42920, 1998 WL 525796 (ASBCA Aug. 14, 1998).
626. Id. at 33. FAR 52.249-10 provides, in part, as follows:
If the [c]ontractor refuses or fails to prosecute the work or any separable part, with the diligence that will ensureetisicovithin the time

specified in this contract including any extension, or fails to complete the work within this time, the [glovernment midgrbpatice to the
[c]ontractor, terminate the right to proceed with the work (or any separable part of the work) that has been delayed.
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stances. In another letter, AEC advised the Navy that it couldNASA improperly terminated SIPCQ’s contract for default.
not predict when it could complete the contract. Finally, the Accordingly, the court converted the default termination to a
Navy claimed that AEC’s removal of some equipment and files termination for convenience.

from the construction site was further evidence of anticipatory

repudiation. The contract was for the removal of coatings containing lead

and the replacement of the coatings on portions of the exterior
In its opinion, the board initially discussed the well-settled of a wind tunnel at the Ames Research Center at Moffet Field,
law on anticipatory repudiatid® The board then noted that California. Among other criticisms of NASA's contract admin-
there is no repudiation where the contractor’s professed inabil-istration, Senior Judge Wilkes C. Robinson noted that NASA
ity to perform can be overcome and the contractor expresses sequired SIPCO to perform work in excess of contract require-
willingness to continue performané&. By contrast, the board ments and then terminated SIPCO for default before the out-of-
was not persuaded by the Navy’s position on anticipatory repu-scope work reasonably could have been completed. As to the
diation. The board concluded that AEC’s statements were farspecific basis for the default, Judge Robinson noted, “The pro-
from an unequivocal expression of an unwillingness or inability priety of SIPCO’s termination for default is brought into serious
to perform. Next, as to the reduction in its work force, the boardquestion by the acceleration of NASA's supervisory activities,
found that AEC had personnel at the construction site until theits unilateral setting of a new completion date, and the time of
date the contract was terminated for default. Finally, regardingKono’s [the Contracting Officer’s Technical Representative for
the removal of the equipment and files, AEC returned most ofthe contract] discovery of the air monitoring guidelin®s.”
what it had removed and explained why it removed these items.
This case is noteworthy because of its harsh criticism of the
Excessive Interference by NASA Results in government and its employé&sand the court’'s stern admon-
Improper Termination ishment regarding the government’s role in awarding and

) . . administering contract§?
In SIPCO Services & Marine Inc. v. United Stat®she

COFC concluded in a detailed, forty-seven page opinion that

627. AEC Corp, 1998 WL 525796, at *34. A termination for default may be upheld where it is justified by circumstances at the tirerrofrthton, even if
unknown at that time, regardless of whether the contract was actually terminated for another reason. Joseph Morton@utddStates, 757 F.2d 1273 (Fed.
Cir. 1985).

628. AEC Corp., 1998 WL 525796, at *34. Anticipatory repudiation requires a “definite and unequivocal manifestationauf ortéhé part of the repudiator that
he will not render the promised performance when the time fixed for it in the contract arrivesit @ ConTrRACTS, § 973. The repudiation must reflect a clear
refusal to perform or be an unequivocal expression of an inability to perform. Beeston, Inc., ASBCA No. 38969, 91-3 BEA 24,2
629. Id. (citing Fairfield Scientific Corp., ASBCA No. 21151, 78-1 BCA { 13,@82pnsideration denied8-2 BCA { 13,42%ff'd, 655 F.2d 1062 (Ct. Cl. 1981).
630. 41 Fed. Cl. 196 (1998).
631. Id. at 221.
632. Id. at 228. Commenting on the government’s witnesses, the court stated:
During the trial the court looked all witnesses in the eyes, viewed their demeanors, and on occasion directed questtmsesaaviiatter
understand their testimony and judge their credibility. In general, based upon this approach and the entire recordietezncmed that
SIPCO’s witnesses offered highly credible and persuasive testimony. On the other hand, defendant’s witnesses were favdsssecaed-
ible.
Id.
633. Id. In stating what the court believes are the government’s obligations in dealing with its citizens, the court, in quo@hgefrdutdge Loren Smith, stated:
It is the obligation of the United States to do right. Every free government can be judged by the degree to which tiheelfipetiterty, and
property of its citizens. The United States stands tall among the Nations because it is a just Nation. In the indtaritciied,$tates has
not acted in a manner worthy of the great just Nation it is. Because the dollars appear to be so large, the governseerelgasaad factual
arguments that have little or no basis in law, fact, or logic. While the court can appreciate the concerns of the gostomeps'so protect

the public treasury, and are honorable people, it must severely criticize the tactics and approach of the government.

Id. (quoting California Federal Bank v. United States, 39 Fed. Cl. 753, 754 (1997)).
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Board Converts T4D Motivated, in Part, by Contracting Out tractor delivered. Consequently, the GPO terminated the con-
Plan tractor because it failed to deliver a satisfactory product.

The Government Printing Office (GPO) Board of Contract The contractor appealed the default ter_mination. Among its
Appeals converted a contract for the supply of forms for mili- arguments, it contended that GPO’s decision to terminate the
tary pay statements from a termination for default to a termina-contract was partially mot|vate_ql by its decision to contract with
tion for convenience. The board decided to convert thecommermal sources for the military pay statements. In support

termination, in part, because the GPO no longer had a requirle this contention, the contractor highlighted language in the
ment for the forms and. thus. defaulted the contr&®tor. GPO'’s termination notice that stated the contract was being ter-

minated “because the forms did not run satisfactorily . . . and
In December 1993, the GPO awarded the contractor a conthe government no longer has a requirement for the . . .
tract to produce and deliver three million perforated forms for forms.”* The GPO explained that the language that was used
military pay statements. The Defense Finance and Accountingn the second part of the quoted language above simply meant
Service (DFAS), the end user of the forms, experienced papethat there would be no reprocurement.
jamming problems on its printers with the forms that the con-

634. The Standard Register Co., Inc., No. 25-94, 1998 WL 350448 (GPOBCA Mar. 23, 1998).

635. Id. at *13.
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The board was not persuaded by the GPQO'’s position.

Nonetheless, it is difficult to escape the con-
clusion that if the need for the Z-fold forms
had remained, DFAS and the contracting
officer would not have been so quick to give
up on appellant’s forms

[1]f DFAS had continued with in-house pro-
duction, there would have been a need for the
forms, and the Respondent, instead of termi-
nating the Appellant’s contract for default,
might have provided the Appellant with the
opportunity to determine the cause of the
jamming and to fix it, which might or might
not have involved redoing the forrf.

[tSBA's 8(a) program. Montage protested the sole-source award.

Consequently, the Navy canceled the award and obtained com-
petition by soliciting three contractors. The three contractors
did not include Montage.

Montage argued that the Navy improperly excluded it from
the reprocurement. In addressing Montage's position, the GAO
reviewed the current state of the law related to soliciting
defaulted contractors on reprocurement contracts. The GAO
initially stated that the federal procurement statutes and regula-
tions do not apply strictly to reprocurements of contracts termi-
nated for default®®

The GAO has long held that a defaulted contractor may not
be excluded automatically from a competition for the defaulted
requirement?® The GAO noted that it has not sustained a pro-
test for failure to solicit a defaulted contractor. In other more
recent opinions, the GAO's thinking on the matter has evolved.
It has found that contracting officers have wide latitude to

decide whether to solicit a defaulted contractor. Specifically,
In sum, the board noted that the contracting officer allowedthe decision on whether to solicit a defaulted contractor
the DFAS'’s unhappiness with the contractor’s forms, togetherdepends on the circumstances of a particular®ase.
with the DFAS’s new contracting out plan, to motivate the GPO
simply to get rid of the contractor. The board observed thatthe The GAO has come “full circle” sinceRB Uniforms It
Federal Circuit takes a very dim view of such motivation in ter- concluded that the Navy properly excluded Montage from the
mination for default cases. reprocurement. It also stated that agencies are not to follow
PRB Uniformsand its progeny.

Defaulted Contractor May Be Excluded Automatically from
Reprocurement Dealing with a T4C Before the T4D is Decided
The GAO departed from prior precedent by overruRiRB In an appeal with convoluted facts, the ASBCA declined to
Uniforms, Inc®®” that decided that an agency may not exclude aexercise jurisdiction over an appeal of a termination for conve-
defaulted contractor from a reprocurement automatié4lliin nience when a termination for default was pending in the same
1996, the Navy awarded Montage an ID/IQ construction con- case?*?
tract. The Navy issued Montage a delivery order to replace a
HVAC system. Approximately seven months later, the Navy  In May 1994, the Navy entered into a contract for the design,
terminated the delivery order for default for failure to make manufacture, testing, and installation of stainless steel cabinets
progress and for failure to perform substantially. for Trident missile guidance system parts. In January 1995, the
contracting officer terminated the contract for default. The con-
The Navy subsequently offered the HVAC requirement to tractor appealed to the board. Shortly thereafter, the contracting
Capital Contractors, Inc., as a sole-source award pursuant to thefficer demanded excess reprocurement costs from the contrac-

636. Id.

637. 56 Comp. Gen. 976, 978 (1977), 77-2 CPD { 213.

638. SeeMontage, Inc., B-277923.2, Dec. 29, 1997, 97-2 CPD { 176.

639. Id. at 2. The GAO noted that agencies may use any terms and acquisition methods that are appropriate for a reprocurerciamy. oBicens must, however,
repurchase at as reasonable a price as practicable. Finally, contracting officers must compete contracts to the maxiprantieadést FARsupranote 15, at
49.402-6.

640. Id. (citing PRB Uniforms, Inc., 56 Comp. Gen. 976, 978 (1977), 77-2 CPD { 213 at 3).

641. Id. (citing E. Huttenbauer & Son, Inc., B-239142, Aug. 17, 1990, 90-2 CPD { 140 at 2). In this case, the GAO upheld agcofiicacsndecision not to
solicit the defaulted contractor where the defaulted contractor declined to perform the contract requirements. Thecefdractimg officer could conclude that

the defaulted contractor could not and would not perform the contract.

642. Poly Design, Inc., ASBCA No. 50862, 98-1 BCA 1 29,458.
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tor. On 9 May 1996, the contractor filed another appeal regard- Water Tank Contract Termination for Default Found to Be
ing the excess reprocurement. Improper by Interior Board

On 11 February 1997, the contractor submitted a termination The National Park Service entered into a contract with Pied-
for convenience settlement proposal. The contractor arguednont Painting Contractors to paint the interior and exterior of a
that the Navy should convert the termination for default into a 50,000-gallon steel water reservéif. Shortly after the
termination for convenience. On 9 April 1997, the contracting National Park Service issued a notice to proceed, Piedmont
officer issued a final decision denying the contractor’s termina- encountered difficulties with the water tank. When the water
tion for convenience settlement claim because the terminatiorwas drained, the contractor discovered the tank was in poor
for default was proper and appropriate. On 7 July 1997, thecondition. There were crevices on the tank where the steel was
contractor filed a third appeal with the board. not welded together properly. Piedmont had difficulty sand-

blasting the water tank because the crevices caught and retained

The Navy filed a motion to dismiss the contractor’s appeal the sand.
of the denial of the termination for convenience settlement
claim. The Navy argued that, until the underlying termination =~ On 13 September 1995, the National Park Service issued a
for default is decided, the board lacks jurisdiction to consider cure notice to Piedmont. The cure notice specified deficiencies
the termination for convenience claffh. The contractor con-  with the work. Piedmont, however, refused to correct the
tended that the board can only dismiss these appeals as premaHeged defects. It contended that it had done an excellent job
ture when a contractor appeals from a contracting officer’s and demanded payment. The National Park Service paid Pied-
failure to issue a written decision on a termination for conve- mont for its work on the exterior of the tank but not for work on
nience claim, while the merits of a prior default termination are the interior of the tank.
in litigation. o o )

After a lot of hand wringing and letter writing, the National
Park Service terminated the contract for default on 9 March
1997%7 As part of its termination notice, the National Park
Service asserted its right to excess reprocurement costs after the
replacement contractor finished the work.

The board concluded that the contractor’s underlying
premise was wrong. The board cited specific authority in
which an appeal from a contracting officer’s written decision
denying a termination for convenience settlement claim was
dismissed as being prematdfe.Consequently, the board held g poard decided to convert the termination for default into
that “while we have jurisdiction over the subject appeal, judi- 4 termination for convenience. In concluding that the National
cial economy would not be servéttby allowing the contrac-  pari Service had improperly terminated the contract, the board
tor’'s termination for convenience appeal to be litigated specifically found that the government: (1) had superior
concurrently with its other two appeals. Accordingly, it dis- knowledge of defects in the water tank, (2) had not issued a
missed the contractor’s termination for convenience appeal. timely notice to proceed, (3) failed to cooperate with the con-

tractor in the performance of the contract, and (4) failed to give
Piedmont an adequate opportunity to correct its alleged defi-
ciencies.

643. Id. at 146,228 (citing Peter Gross GmbH & Co. KG, ASBCA No. 49,437, 96-2 BCA 1 28,290); Aerosonic Corp., ASBCA No. 42,696AIL 23R 14.

644. Id. at 146,229 (citing Information Sys. & Network Corp., ASBCA Nos. 41,514, 42,659, 92-1 BCA 1 24,60"prrimation Systemshe contractor appealed
on the propriety of a termination for default. During the litigation on the termination for default, the contractor appegdedrinment’s failure to decide a termi-
nation for convenience claim the contractor filed. Subsequently, the contracting officer issued a written final decisigthdeteymination for convenience claim.
The board, notwithstanding the written final decision, dismissed the termination for convenience claim as premature. if.RegiseElectric Manufacturing Co
the government terminated a contract for default in 1980, and the contractor appealed. In 1984, the contracting officBnadslesmision denying Bogue's termi-
nation for convenience settlement claim. The contractor then appealed that decision. Again, the board dismissed the tercianaenience appeal as premature.
SeeBogue Elec. Mfg. Co., ASBCA Nos. 25184, 29606, 86-2 BCA 1 18,925.

645. Poly Design, Inc.98-1 BCA 1 29,458 at 146,229.

646. Piedmont Painting Contractors, IBCA No. 3772, 98-1 BCA 1 29,168. In the first paragraph, the board gives the reftalerdomtbe appeal. The board
noted:

As the statement of facts indicates, the gathering of evidence in this appeal was a highly unsatisfactory experiencetrichbydcamira-
dictory testimony at the hearing, coupled with the [glovernment’s inadequate appeal file, made it virtually impossitiiedod loeget a clear
picture of either the chronology or importance of events as they transpired. Nor can either party be commended onarteid ldtiénepts
to settle this dispute. Thus, we are left to rely on inferences based on the record as a whole.

Id. at 146,774.

647. The facts of the case do not make clear the precise basis of the termination for default.
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Significantly, the board highlighted the National Park Ser- GSA never informed offerors of this impor-

vice’s failure to mention the condition of the water tank in its tant information—information that directly

solicitation. The board found that the Park Service should have contradicted the estimates of expected busi-
made welding and rehabilitating the water tank a significant ness contained in the solicitation upon which
portion of the contract (a separate line item). Instead, according offerors had based their proposals. GSA sim-
to the board, the National Park Service “tucked” the welding ply awarded a contract to Travel Centre for
requirement in the back of the solicitation, disguising it as sur- the states of Maine and New Hampshire.
face preparation work. When expected business failed to material-

ize, Travel Centre was forced to close its
business. GSA then terminated the contract

Termination for Convenience for default, changing the termination to one
for the convenience of the government in
Decision to T4C Results in Breach April 1997 552
In Travel Centre v. General Services Administratifehe In its underlying opinion, the GSBCA commented that tribu-

GSBCA concluded that the General Services Administration nals struggle with the distinction between a government breach

(GSA) terminated a travel services contract for convenience inof contract and the legitimate use of a termination for conve-

bad faith, resulting in a breach of the contract. The GSA soughmience clause. Prior #mrncello v. United State®® courts con-

reconsideration of this decision. In rejecting the GSA's recon- sistently held that terminations for convenience would only be

sideration motion, the GSBCA noted that people dealing with considered a breach when government officials acted in bad

the government expect government officials to act in good faith or abused their discretiétH.

faith. The GSBCA held that when a government official pos-

sesses information that is material to a pending procurement but In the plurality opinion irforncellq the court further limited

fails to provide it to offerors, the official has not acted in good the government’s power to terminate a contract for convenience

faith.%4° by adopting a “change in circumstances” test. Specifically,

when the circumstances of a contract have not changed after

The solicitation required offerors to establish and operate aaward, the government cannot rely on the termination for con-

travel management center for federal agencies located in Newenience clause to avoid a bre&&h.Subsequent case law

England. It specified that the successful offeror would serve aserodedTorncellg culminating withKrygoski Construction Co.

the preferred source for federal agencies that needed airline. United State®® Krygoskireturned the law to its pre-1982

tickets, lodging, rental vehicles, and other travel senf€es. status. According to the GSBCA, “[g]iven the current state of

the law . . . we must determine whether GSA's termination for

The solicitation specified an ID/IQ contract with a minimum convenience of Travel Centre’s contract as a result of a severely

guaranteed revenue of one hundred dollars. Before the awardjeficient estimate was in bad faith or constituted an abuse of

the incumbent contractor notified the GSA that its largest cus-discretion.®”

tomer had awarded its own travel services contract to another

contractofs! According to the GSBCA:

648. GSBCA No. 14057, 98-1 BCA 1 29,541.

649. Id.

650. Id. The winning contractor would receive commissions from the services provided.

651. Id. The DOD business was more than half of the business from Maine.

652. Id.

653. 681 F.2d 756 (Ct. Cl. 198ZJorncellostands for the proposition that when the government enters into a contract knowing that it will not honor the contract, it
cannot avoid a breach claim by using the termination for convenience clad&@endallg the government entered into an exclusive requirements contract knowing
that it could get the same services much cheaper from another contractor. When the contractor complained that the gasdoneaehirvg the contract by satis-
fying its requirement from a cheaper source and ordering nothing from it, the government claimed its action amounted.ictigecterstination for convenience.
The court held specifically that the government could not avoid the consequences of breach by hiding behind the terntoatieniéorce clausdd. at 72.

654. Seee.g, Kalvar Corp. v. United States, 543 F.2d 1298 (Ct. Cl. 1976).

655. Torncellg 681 F.2d at 772.

656. 94 F.3d 1537 (Fed. Cir. 1996).

657. Travel Centre98-1 BCA { 29, 422.
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The GSBCA held that the government’s actions breachedSpecifically, the government awarded the contract with no
the contract. Specifically, it stated that “[w]hatever risks a con- intention of fulfilling its contractual obligations. By contrast,
tractor takes should not include the risk that the contract will bein T&M Distributors, the Navy did not intend to terminate
based on an irrationally contrived estima¥®."The GSBCA T&M when it entered into the contract. Instead, the Navy ter-
concluded that the GSA's irrationally-arrived-at-estimate was minated the contract only after learning that the estimates were
not a normal mistake. According to the GSBCA, the GSA vastly understated. It took this action to promote full and open
awarded the contract to Travel Centre knowing that its estimatecompetition. According to the court, terminating the contract
was vastly overstated and knowing that Travel Centre hadfor this reason did not constitute bad faith.
based its offer on the erroneous information.

Contractor Loses Rights After Untimely Settlement Proposal
Navy Justified in Terminating a Contract for Convenience due
to Faulty Estimates In Industrial Data Link Corp®*the Defense Contract Man-
agement Command (DCMC) awarded a contract for test sta-
In T&M Distributors, Inc., v. United Statg® the Navy tions with Industrial Data. Approximately three months after
entered into a fixed-price requirements contract with T&M Dis- award, the DCMC terminated the contract for convenience.
tributors. The contract required T&M to supply vehicle parts Industrial Data waited twenty-nine months from the date of its
and special purpose equipment on Guam. It also required T&Mtermination to submit its termination settlement proposal. In
to operate and maintain a parts store. The contract specified granting the government’s motion for summary judgment, the
one-year base period and four one-year option periods. Thdvoard reiterated the long-standing rule that if a contractor fails
Navy’'s combined estimate for the base and option periods wago submit a termination settlement proposal within one year of
approximately one million dollars. the termination, it is barred from appealing the contracting
officer’s determination of the amount due under the termination
After award, T&M’s president went to Guam to prepare a for convenience clausg
comprehensive inventory list. He observed that the Navy had a
large number of existing inventory of parts and that it had blan-  Writing for a three-judge panel, Administrative Judge Alex-
ket purchase agreements with local firms. The presidentander Younger analogized the instant appe&ivera Techni-
reported his observations to the contracting officer. The con-cal Products’®® Judge Younger stated: “[h]aving failed to
tracting officer investigated the report. He discovered that thecomply with the contract, appellant has no basis to object to the
estimated amount in the contract was grossly understated. Aonsequences attached to that failure that were also spelled out
more accurate estimate was $4.5 million. in the contract—a government unilateral determination of the
amounts owing under the termination for convenience clause,

The contracting officer terminated the contract for conve- | iinout right of appeal®

nience and resolicited the requirement. Although T&M com-
peted for the subsequent contract, the Navy awarded it to
another offeror. T&M appealed the Navy's decision. Relying
on Travel Centrg® it argued that the Navy's failure to under-

stand its requirement constituted “bad faith.” The court dis-  The ABA Public Contract Law Section (Section) proposed

agreed and distinguishetravel Centre in which the  hat the FAR Secretariat amend FAR 49.191The Section
government withheld vital information from the contractor.

ABA Section Seeks to Change FAR Termination
Language in 1998

658. Id. at 76,710.

659. No. 97-148C, 1998 WL 118077 (Fed. CI. Mar. 17, 1998).

660. Travel Centre98-1 BCA 1 29,422.

661. ASBCA No. 49348, 98-1 BCA 1 29,639.

662. Id. at 146,847.
“Paragraph (i) of the termination for convenience clause gives appellant the right of appeal from a settlement deterrueptitrataf the
[clontractor failed to submit the termination settlement proposal within the [one year] time period provided [in the dési&ddeo request
a time extension, there is no right of appeal.” FARpranote 15, at 52.249-2.

663. ASBCA Nos. 48,171, 49,564, 96-2 BCA 1 28,564.

664. Id. at 146,847.

665. FAR 49.101 provides that “[t]he contracting officer shall terminate contracts, whether for default or convenientenoibig im the [glovernment’s interest.”
FAR, supranote 15, at 49.101.
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argued that the Secretariat should change the regulation to Contract Disputes Act (CDAY® Litigation
reflect the principle that when “the United States exercises its

termination authority, it should be held to the same duties as When Does a Claim Submission Become a Claim?
other parties in the market®® The Section’s action was moti-
vated, in part, bKrygoski Construction Co. v. United Stat€&'s The CDA requires a contractor to submit a written claim to

In Krygoski the Federal Circuit severely limited challenges to the contracting officer for a decisié#. In D.L. Braughler Co.,
termination for convenience decisions. The court held that condnc. v. West’®the contractor submitted two “claims,” two years
tracting officers abuse their discretion only when the agencyapart, on a contract for remedial work at the R.D. Bailey Dam
enters a contract with no intention of fulfilling their promises, on the Guyandot River in West Virginia.
or they otherwise act in bad faith.
The contractor’s first “clainf™ was entitled “Claim for
According to the Section, if federal agencies are free to ter-Delay Caused by Untimely Approval of the Existing Stilling
minate contracts for any or no reason, the contracts are illusorBasin Cofferdam.” It sought $137,648.04 “in compensable
and lack mutuality of obligation. In addition, the Section delay costs.” It included supporting data, and was properly cer-
argued that the government pays a real price for its unlimitedtified.®”> On the surface, this appeared to be a valid claim.
right to terminate contracts for convenience. Specifically, con- Unfortunately, the contractor made several mistakes. First, the
tractors bid higher prices because of the uncertainty and riskcontractor submitted its “claim” to the resident engineer rather
created by the government’s broad idscretion. than the contracting officéf® Second, the contractor failed to
request a contracting officer’s final decision. Finally, the con-
To solve this problem, the Section recommended includingtractor failed to ask the resident engineer to forward its “claim”
the following language in FAR 49.101: “An assertion by the to the contracting officer. Instead, the contractor continued to
contractor that the government when terminating for conve-deal exclusively with the resident engineer until the resident
nience or default has acted in bad faith shall be assessed objeengineer “denied” its claim in March 1990. As a result, the
tively based upon standards applicable to private parties inFederal Circuit concluded that the contractor’s first submission
commercial contracts.” The Section believes that the proposedvas not a valid claim because it did not meet the “submit”
language adopts the common law view that a party must exerrequirement of the CDA’®
cise its discretion consistent with the justified expectations of
the parties at the time of contract award. The contractor’s second “claim” was almost identical to its
first. This time, however, the contractor submitted its claim to
the contracting officer and specifically requested a contracting
officer’s final decision. What the contractor failed to submit
was a new claim certification. As a result, the contractor argued

666. ABA Section Targets FAR Termination Langyade THe Gov't CoNTRACTOR 25, June 24, 1998.
667. 94 F.3d 1537 (Fed. Cir. 1996).
668. Contract Disputes Act of 1978, Pub. L. No. 95-563, 92 Stat. 2383 (codified as amended at 41 U.S.C.A. §8 601-618))West 199
669. 41 U.S.C.A. 8 605(a) (West 1998ge als¢-AR, supranote 15, at 33.201 (defining a “claim” as “a written demand or written assertion by one of the contracting
parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of cenacthemnelief arising under or relating
to the contract”).
670. 127 F.3d 1476 (Fed. Cir. 1997). This case is somewhat unique because the contractor is arguing against thesvaliditglaim. If either one of the con-
tractor’s first two submissions was a valid claim, the contractor’s appeal was untimely because the contractor did natiaB®eabnths after the contracting
officer issued the final decision denying the contractor’s second submisdiat.1479.
671. Id. at 1479. The contractor submitted its first “claim” by letter dated 10 February 1988.
672. Id. The certification read:

I, David L. Braughler, certify that the claim submitted by our letter dated 10 February 1988 and its attachments for tBaudethypy

Untimely approval of the Existing Stilling Basin Cofferdam in the amount of $137,648.04 is made in good faith, that thegusparare

accurate and complete to the best of my knowledge and belief, and the amount requested accurately reflects the conénactoadjistim

the contractor believes the government is liable.
Id.

673. Id. The resident engineer was the contracting officer’s authorized representative; however, he did not have the authdyittheoconttact. Id.

674. Id. By letter dated 14 March 1990, the resident engineer stated: “I find that your claim is not justifiable. The provisibtamiog a Contracting Officer’s
Decision are contained in General Provision 6, ‘Disputes’ of the contriakt.”
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that the contracting officer’s 16 November 1990 final decision to the board, “[i]t is a matter of basic fairne§%."The board
was a nullity?”® The Federal Circuit disagreed. noted that the expert was not testifying for the contractor, but
was testifying at a government-noticed deposition aimed at pre-
DistinguishingSanta Fe Engineers v. Garrétt the Federal paring the government to cross-examine the expert. The board
Circuit found that the contractor in this case did not alter its held that “it is only fair” that the government should pay the
claim between its first and second submissions. Instead, thexpert's reasonable fees and expeffSes.
contractor submitted an identical claim with identical support-
ing data. The Federal Circuit consequently held that the con-
tractor did not have to submit a new certification “under these Tick-Tock, Tick-Tock, Attempted Delivery Starts the Clock
circumstances®”®
In CWI Consultants & Servicg® the GSA default termi-
Government Must Pay to Depose Contractor's Expert nated a contract to provide janitorial services at the Office of
Personnel Management Services in Macon, Georgia. On 28
In Copy Data Systems, Irféthe ASBCA held that the gov-  June 1996, a GSA building inspector personally tried to deliver
ernment is responsib|e for paymg reasonable expert Witneséhe termination notice to the contractor. The GSA claimed that
fees when it deposes a contractor’s expert during the discoverghe contractor’s president opened and read the termination
phase of an appe#P. In so doing, the board relied on the Fed- notice, but refused to acknowledge its receipt in writfiig.
eral Rules of Civil Proceduf@ after concluding that its own  Conversely, the contractor claimed that its president did not
discovery rule®? did not address the issue fufity. According

675. 41 U.S.C.A. 8 605(a). The Federal Circuit notedlidtg, that the contractor’s first submission would have met the “submit” requirement of 41 U.S.C.A. §
605(a) if the resident engineer had forwarded it to the contracting officer for a final decision at the contractor’s$equedt. Braughler Co., Inc127 F.3d at
1481;see alsdNeal & Co., Inc. v. United States, 945 F.2d 385, 388-89 (Fed. Cir. 1991) (holding that a contractor can meet the “subenittmeqii41 U.S.C.A.
§605(a) if: (1) the contractor sends a proper claim to its primary contact, (2) the claim requests a contractingradfidecssfon, (3) the contractor has a reasonable
expectation that the contracting officer will honor its request, and (4) the contractor’s primary contact actually detilsns thehe contracting officer in a timely
manner).

676. D.L. Braugher, 127 F.3d at 1479. The contractor failed to appeal the contracting officer's 16 November 1990 final decision in a timelyl mséeendrthe
contractor waited until the government tried to close out the contract to raise its “claim” again. By letter dated 30 Ni®@@2nltee contractor alleged that the
contracting officer's 16 November 1990 final decision was invalid because the contractor’s 10 February 1988 submittalwatid olatim. The contractor then
submitted a new claim certificate and asked the contracting officer to issue a new final decision. When the contracthagesfftoedo so, the contractor appealed
the “deemed denial” of its claim to the Corps of Engineers Board of Contract Apjzkals.

677. 991 F.2d 1579 (Fed. Cir. 1993). Santa Fe Engineershe Federal Circuit held that the contractor’s first submission was not a valid claim because there was
not a pre-existing dispute between the parties when the contractor submitted its claim. The court then held that thés catoacdeubmission was not a valid
claim because the contractor submitted additional supporting data between its first and second submissions that itif§id ldotat €r582-83.

678. D.L. Braughler 127 F.3d at 1483.

679. ASBCA No. 44058, 98-1 BCA 1 29,3%0¢tion for reconsideration denig€l8-1 BCA  29,661.

680. Id. at 146,072. After the deposition, the contractor’s expert submitted an invoice to the contractor’s attorney for $2R@hvbic& included $480 for prep-
aration, $2,052 for traveling to and participating in the deposition, $194 for travel expenses, and $6.75 for telephoemesfescldxpt 146,071.

681. Federal Rule of Civil Procedure 26(b)(4)(A) states that “[a] party may depose any person who has been identifipera&hosexopinions may be presented
at trial,” and Federal Rule of Civil Procedure 26(b)(4)(C) states that “[u]nless manifest injustice would result, . rt shaltceguire that the party seeking discovery
pay the expert a reasonable fee for time spent in responding to discovery under this subdivisidR."Gf. P. 26(b)(4).

682. Rule 14(e) of the Rules for the ASBCA states that “[e]ach party will bear its own expenses associated with thangldegadition.” U.S. 8 1T oF DEFENSE
DerenseFeDERAL AcquisiTion Rec. Supp. app. A (Dec. 31, 1991) [hereinafter DFARS].

683. Copy Data Sys., Inc98-1 BCA 1 29,390 at 146,072. The board noted that “[w]e . . . follow our own rules insofar as they address paratates. sivhen
they do not, we look to the . . . Federal Rules of Civil Procedure for guidaidcéduoting Carolina Maint. Co., ASBCA No. 25891, 88-1 BCA 1 20,388 at 103,076).

684. Id.

685. Id. The board specifically held that “[t{jhe government is responsible for paying Mr. Bolte an expert witness fee to tthaeittisnteasonable and does not
exceed any limitation which may be provided by Federal law . . . .” With respect to Mr. Bolte’s preparation time, thedtzat neless factors rendering award
of such time unjust, such as demonstration that the preparation is a substitute for pretrial preparation to be accompjighezhtnreasonable preparation time
should be allowed.d.

686. GSBCA No. 13889, 98-2 BCA 1 29,343.

687. Id. at 145,893. The government also tried to deliver the default termination notice by faxing it to the contractor on Z&% Jlthea1 345,894,
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even open the letter because he thought it contained a terminaecover the attorney fees and costs it incurred to defend itself,
tion notice. and (6) the government denies Contra&srclaim. Based on
these facts, the government’s actions appear patently unjust.
The GSBCA received the contractor’s notice of appeal via Unfortunately, this scenario basically describes the Navy’s
Federal Express on 27 September 199@his was ninety-one  actions in the case &f&R Machine C@*
days after the GSA attempted to deliver the termination notice
to the contractd®® Consequently, the GSA moved to dismiss  The Navy alleged that D&R waived its right to recover its
for lack of jurisdiction. attorneys’ fees and costs by signing the settlement agree-
ment®® In addition, the Navy alleged that the ASBCA lacked
In response to the GSA's motion, the board concluded that itjurisdiction to entertain D&R’s appeal because the federal mag-
did not matter whether the contractor’s president actually istrate retained jurisdiction to enforce the terms of the settle-
opened the letter containing the termination notice. Accordingment agreemeiit®> The board disagreed. First, the board noted
to the board, “[a] person cannot avoid the legal consequences dhat it has jurisdiction to decide any appeal that is “relative to”
receiving a document by refusing to accept delivé#y. The a contract® Next, the board found that D&R’s appeal was
contractor’s “appeals clock” began to run on the date it “relative to” its Navy contracts because it resulted from the
“received” the default termination notice “in the legal sef¥e.” Navy'’s order to continue performance. The board consequently
As a result, the board dismissed the contractor’s appeal agoncluded that it had jurisdiction over D&R’s app®al.
untimely?$%2
The board then rejected the Navy’s claim that the terms of
the parties’ settlement agreement deprived it of jurisdiction.
Parties Cannot Deprive Board of Jurisdiction by Agreement The board noted that D&R had a statutory right to appeal the
contracting officer’s final decision to the board and held that the
Imagine the following scenario: (1) the government gives parties’ settlement agreement was unenforceable to the extent it
ContractorA drawings that contain technical data that Contrac- deprived the board of jurisdiction to hear D&R’s appeal. The
tor B considers proprietary, (2) the government orders Contrac-board stated that “[t]he law is clear that the parties cannot, by
tor A to perform its contracts despite Contra@&8rcomplaints, agreement, override the plain dictates of Congréss.”
(3) ContractoB sues the government and Contra¢téor mis-
appropriating its trade secrets, (4) the parties enter into a settle-
ment agreement, (5) Contractrsubmits a certified claim to

688. Id. at 145,894. The relevant date for determining the timeliness of the contractor’s appeal was 27 September 1996 batsas®tisecbits notice of appeal
by Federal ExpressSeeNorth Coast Remfg, Inc., ASBCA No. 38599, 89-3 { 22,232 (holding that the board will consider the date of receipt gsddie filimless
the contractor delivers the notice of appeal through the U.S. Postal Seseie@)scElaine Dunn Realty, HUDBCA No. 98-C-101-C1, 98-1 BCA 1 29,581 (holding
that a notice of appeal delivered by Federal Express is not “furnished” until the board actually receives it).

689. CWI Consultants & Serys98-1 BCA 1 29,343 at 145,894. The CDA requires a contractor to appeal to an agency board of contract appeals within 90 days
the date it received the contracting officer’s final decision. 41 U.S.C.A. § 606 (West 1998).

690. CWI Consultants & Servs98-1 BCA 1 29,343 at 145,894. (citing Conquest Constr., Inc., PSBCA No. 2637, 90-2 BCA 1 22,682).

691. Id.

692. Id.

693. ASBCA No. 50730, 98-1 BCA 1 29,462.

694. Id. at 146,235. Paragraph 17 of the settlement agreement stated that “[e]ach party shall bear its own attorneys’ fegsldadeastsparagraph 9 of the
same settlement agreement stated that “[n]othing in this Settlement Agreement shall be construed to effect or waivettia¢ ightseand obligations of D&R
and the Navy with respect to Contract No. N00383-92-C-8884 or Contract No. NO0383-94-D-046P-0001. . . .” Moreover, tite'sartoacey allegedly told the
federal magistrate that the contractor “intended to pursue a Contract Disputes Act claim for [the additional costs itweXpeesgpect to the Federal Litigation] at

the conclusion of the litigation.1d. at 146,234.

695. Id. at 146,235. Paragraph 15 of the settlement agreement stated that “[flor purpose of enforcing this Settlement Agréleeneaities.hereby consent to
United States Magistrate Judge Thomas J. Rueter exercising continuing jurisdiction over this case pursuant to 28 U.S.C" $d636 146,234.

696. 1d. at 146,235.See41 U.S.C.A. § 607(d) (West 1998).
697. 1d. at 146,236.
698. Id. (citing J.S. Alberici Constr. Co., Inc. & Martin K. Eby Constr. Co., Inc. (Joint Venture)), ENG BCA No. 6179, 97-1 BCA9]@®{fon for reconsideration

denied 97-1 BCA 1 28,919; OSHCO-PAE-SOMC v. United States, 16 CI. Ct. 614, 619 (198@)nlsdohn E. Gallno, AGBCA No. 97-146-1, 98-1 BCA 1 20,616
(noting that parties’ agreements can neither vest nor divest a board of jurisdiction).
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ASBCA Permits Telephonic Testimony expert’s credibility. The board implied that the expert’s inabil-
ity to testify in person was the government’s fault. The contrac-
In 1985, the board upheld the government’s default termina-tor’s expert had been present during the February 1996
tion of a contract to paint military family housing units at hearings; however, the presiding judge continued the hearing
Homestead AFB, Florid&® Ten months later, the contracting because the government failed to submit its supplemental Rule
officer issued a final decision demanding $132,715.69 in exces4 file™® in a timely manne®® As a result, the board affirmed
reprocurement costs and $15,840 in liquidated damages, anthe presiding judge’s decision to permit the contractor’s expert
the contractor appealed. The contractor successfully arguedo testify by telephon&®¢
that the board should reduce the government’s claim because
the reprocurement contract required the new contractor to per-
form additional work. The board, however, could not deter-  Generic Reference Sufficient for Jurisdictional Purposes
mine how much of the government’s claim was attributable to
the additional work. As a result, the board remanded that por- On 25 February 1998, the ASBCA found Martin Marietta
tion of the appeal to the parties to resdifeUnfortunately, the  Corp. liable for defective cost and pricing data submitted by its
parties were unable to agree, and the board reinstated the coisubcontractor, Aydin Computer Systefffs.The board over-
tractor’'s appeal®* In 1996, the board held four days of addi- ruled Martin Marietta’s objectidff to the government’s intro-
tional hearings, two in February and two in Augtst. duction of evidence regarding the “cost of facilities” element of
its claim’®® Martin Marietta challenged the board’s jurisdiction
During the August 1996 hearings, the presiding judge per-to consider this element because the contracting officer did not
mitted the contractor’s cost estimating expert to testify under “expressly include” the phrase “cost of facilities,” or its equiv-
oath by telephone over the government’s objectibi.ater, in alent, in the final decisioff® The board, however, concluded
reviewing the decision to permit the telephonic testimony, the that the contracting officer’s generic reference to Aydin's G&A
board noted that the expert’s absence from the hearing room didate, which included Aydin’s unallowable “Facility Capital
not prejudice either: (1) the government’s ability to present its Allocation” charge, gave the board jurisdiction to consider the
case, or (2) the board’s ability to weigh and consider the“cost of facilities” element of the government’s claith.

699. Dave’s Aluminum Siding, Inc., ASBCA No. 29397, 86-1 BCA 1 18,623.
700. Dave'’s Aluminum Siding, Inc., No. 34092, 1989 WL 250119 (ASBCA Sept. 26, 188%n for reconsideration denigfl0-2 BCA 1 22,646.
701. Dave’s Aluminum Siding, Inc., ASBCA No. 47350, 98-1 BCA 1 29,470.

702. Id. at 146,270. The presiding judge continued the February 1996 hearings because the government failed to submit its sépéerhéifgdh a timely
manner, and the judge wanted to mitigate any prejudice to the contractor.

703. Id. at 146,279. The contractor’s expert was not present during the 13-14 August 1996 hearing because of “financial cddstraints.”

704. Rule 4 of the Rules of the ASBCA requires the contracting officer to prepare an appeal file consisting of all doerimentsgpthe appeal. The parties often
supplement this file before the hearing. DFAR&ranote 683, at app. A.

705. Dave’s Aluminum Siding, Inc98-1 BCA 1 29,470 at 146,279.

706. Id. Cf.Ryan-Walsh, Inc. v. United States, 39 Fed. CI. 305, 306 (1997) (stating that cost and trial efficiency do not justifygdemitition testimony in lieu
of live testimony at trial).

707. Martin Marietta Corp., ASBCA No. 48223, 98-1 BCA  29,592.

708. 1d. at 146,712. Martin Marietta voiced its objection at the hearing; however, the presiding judge reserved ruling becaleskthe nercurrence of the other
board members responsible for deciding the cée.

709. Id. at 146,711-12. The phrase “cost of facilities” refers to an unallowable “Facility Capital Allocation” charge that Masttalaubcontractor included in
its General and Administrative (G&A) expensés.

710. Id. “Cost of facilities capital,” “corporate cost of capital,” and “facilities capital charge” are equivalent pHrhses.

711. Martin Marietta subsequently submitted a timely motion for reconsideration. Martin Marietta Corp., ASBCA No. 4@23A9829,741. This time, Martin
Marietta alleged that the government failed to give it notice of the “cost of facilities” element of its claim by failingressty mention” this element in either the
DCAA defective pricing audit reports, or the contracting officer’s final decision. The board was not persuaded. Fiest thermbthat Martin Marietta knew that
the DCAA questioned Aydin’s “cost of facilities” charge. Second, the board found that Martin Marietta knew that Aydiros facisities” charge had been the
subject of discovery during the litigation process. Finally, the board found that Aydin shared the contracting officatandndgthat the government’s defective
pricing claim included its unallowable “cost of facilities” charge. The board consequently concluded that the generieséfefgmniin’'s G&A rate in the audit
reports and the contracting officer’s final decision provided Martin Marietta with sufficient notice of the “cost of faeikdieent of the government’s claind. at
147,480.
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EAJA Clock Starts When Parties Sign Settlement Agreemenindicated that it had two options for handling an EAJA applica-
tion if there was nothing pending before the board when the
parties settled their disput®. It could either determine that the
contractor’s time to file an EAJA application never expires, or
it could find that the parties triggered the thirty-day EAJA clock
on the date they finally settled their dispute. The board chose
: Tutie ' the second alternative. Agreeing with the Navy, the board held
its EAJA application until 16 August 1997. The Navy argued 4 final dispositioft* of the appeal occurred on the date the

that Reid’s application was untimely becau_se fir_1a| disposition parties signed the modification and dismissed Reid’s EAJA
of the appeal occurred on the date the parties signed the mOdEpplication as untimefif2

fication.”*®

The issue irReid Associates, In€? was the timeliness of
the contractor’s application for attorney’s fees under the Equal
Accessto Justice Act (EAJAY The parties signed a contract
modification to settle the quantum portion of the contractor’s
claim on 27 June 199% however, the contractor did not file

In deciding this case, the board relied on a Sixth Circuit case, GSBCA Cannot Force a Hamilton Stipulafi&n
Buck v. Secretary of Health and Human Servi€esvhich dis-
tinguished two of its own prior decisionSpleman Newland

- ) In Lockheed Martin Tactical Defense Systems v. Department
Constructiorit® andSouthern Dredging Co., Iné? The board

of Commercg? Lockheed Martin submitted a request for equi-

712. ASBCA No. 98-1 BCA 1 29,657.

713. Pub. L. No. 96-481, § 203(a)(1), 94 Stat. 2325 (1980) (codified as amended at 5 U.S.C.A. § 504). The EAJA stalegmthaseeking an award of fees and
other expenses shall, within thirty days of a final disposition in the adversary adjudication, submit to the agency @mnappli¢at).S.C.A. 8§ 504 (West 1998).

714. Reid Assocs., Inc98-1 BCA 1 29,657 at 146,940. The Navy agreed to pay Reid a fixed sum of money, which it paid on 1 August 1997, irfexamaniys|
release of all claims except Reid’s EAJA claild. at 146,940-41.

715. 1d. at 146,941.

716. SeeOld Dominion Sec., ASBCA No. 40063, 94-2 BCA 1 26,761.

717. 923 F.2d 1200 (6th Cir. 1991). Bock the court concluded that the final decision of the Secretary of Health and Human Services was a “final judgment” for
EAJA purposes because (1) neither party could appeal it, and (2) the district court that had initially remanded the Sasedtatiie@f Health and Human Services

did not retain jurisdiction to monitor the remarid. at 1207.

718. ASBCA No. 32241, 89-1 BCA 1 21,434. The board distingui€oéginanbecause the settlement agreement in that case depended on the government’s imme-
diate payment of the settlement amount, while the settlement agreement in this case was uncoRditibAakocs., Inc98-1 BCA 1 29,657 at 146,941.

719. ENG BCA No. 6236-F, 97-2 BCA 1 29,014. The board distinguiShatherrDredgingbecause the contractor in that case was not on notice of the final dis-
position until it received the board’s dismissal letter, while the contractor in this case was on notice of the finabuliapasitin as the parties signed the settlement
agreementReid Assocs., Inc98-1 BCA at 146,941.

720. Reid Assocs., Inc98-1 BCA 129,657 at 146,941. The board removed, but did not dismiss, the contractor’s appeal from its docket afteditiseistppeal
on the issue of entitlement. Therefore, there was nothing pending before the board when the parties entered into thagrettisrertid.

721. |d. at 146,941. The board stated that “[flinal disposition occurs when the dispute is settled and no further discretioniaryegietired by the board!Id.
722.1d. The board specifically stated:
The settlement of quantum in this case resolved all outstanding issues on the merits between the parties. The dispiytelinpsstoaof

by the settlement. Notice and signing were simultaneous. An action to reinstate and then to dismiss the appeal afesr setidetlbvould
have been nothing more than a ministerial act by the board.

723. Hamilton Enters. v. United States, 711 F.2d 1038, 1043 (Fed. Cir. 198&mifonstipulation requires:
(1) The contractor to submit a certified claim that encompasses the same facts and legal arguments as the uncertified claim,

(2) The contracting officer to determined that he or she would deny the certified claim for the same reasons he or e weredified
claim, and

(3) Both parties to assert that their positions and evidentiary presentations would remain the same.
Id. SeeCarothers & Carothers Co., ENG BCA No. 4739, 88-3 BCA 1 21,161.

724. GSBCA No. 14450-COM, 98-1 BCA 1 29,717.
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table adjustment (REA) for $864,22%. The REA included its ~ appeal, noting that it could not force the government to enter

subcontractors’ claims and provided a “claim certificate” from into aHamilton stipulation’®®

one of its subcontractors that recited the appropriate CDA cer-

tification language. Lockheed Martin, however, never submit-

ted its own claim certificate. Lockheed Martin’s Manager of Has the Department of Transportation Contract Appeals Board

Contracts merely stated that “[Lockheed Martin] has reviewed Opened the Door to Claims for Pre-Award Expenses?

TASC's certified claim and, based on our analysis of the data

presented, we consider it to qualify for certification under FAR ~ The Coast Guard awarded Automated Power Systems, Inc.

52.233-1.7% (APSY3* a contract to manufacture lampchangers for buoy

lamps®® on 30 December 1986. Automated Power Systems

In response to the government’s motion to dismiss, the boarccompleted the contract on 30 September 1987 and received

noted that Lockheed Martin was the party responsible for certi-final payment on 14 October 1987. More than seven years

fying the claim because it was the prime contractor. The boardater/3” APS submitted a claim for the pre-award expenses it

then distinguished this case from those cases in which a conallegedly incurred to get on the Coast Guard’s Qualified Prod-

tractor submits a deficient or defective certificati&nln this uct List (QPL)78

case, Lockheed Martin did not certify its claim at’#&ll.As a

result, the board lacked jurisdiction to consider Lockheed Mar-  Predictably, the board granted the Coast Guard’s motion for

tin’s claim’?® summary judgment for two reasons. First, APS should have
Interestingly, Lockheed Martin refused to concede defeat.included its pre-award expenses in its BidSecond, final pay-
Instead, it asked the board to uskEamilton stipulatiori*® to ment barred APS’s clairft® Before doing so, however, the

retain jurisdiction based upon its properly certified post-appeal Coast Guard addressed the issue of whether APS submitted a
claim’® The government, however, refused to enter into avalid CDA claim’! The board noted that to file a valid CDA
Hamilton stipulation, alleging that Lockheed Martin’s revised claim, the purported claimant must seek relief arising under or
claim contained new supporting documentation and materi-relating to the contraét? With a disappointed bidder, there is
als’2 Therefore, the board dismissed Lockheed Martin's not a contract under which a purported claim can arise, or to

725. Id. at 147,356. Lockheed Martin submitted the REA on behalf of itself and two subcontractors, TASC, Inc. and Lowe-Northi@uristufowe-North).
Id. at 147,357.

726. Id.; FAR, supranote 15, at 52.233-1. FAR 52.233-1 requires contractors to certify claims in excess of $1@D,@a@41 U.S.C.A. § 605(c)(1) (West 1998).

727. Lockheed Martin98-1 BCA 1 29,717 at 147,358. A defect in a claims certification no longer deprives a court or board of jurisdictian caen thThe
contractor simply has to correct the defect before the entry of final judgment. 41 U.S.C.A. § 605(c)(6) (West 1998).

728. Lockheed Martin98-1 BCA 29,717 at 147,358. The board specifically noted that “Lockheed’s statement that TASC's claim qualifiedcatiaeitfnot
itself a certification.” Id.

729. 1d. Cf Keydata Sys., Inc. v. Department of the Treasury, GSBCA No. 14281-TD, 97-2 BCA { 29,330 (dismissing an appeal basetractthis cegligent
disregard of substantial defects in its claim certification).

730. SeeHamilton Enters. v. United States, 711 F.2d 1038, 1043 (Fed. Cir. 1983).
731. Lockheed Martin98-1 BCA 1 29,717 at 147,358. Lockheed Martin submitted its revised claim on 18 Februarid1998.

732.1d. at 147,359. The government could not stipulate that the contracting officer would deny the revised claim for the santeatdasdenied the uncertified
claim. Id.

733. 1d.

734. Automated Power Sys., Inc., DOTBCA Nos. 2922, 2924, 98-1 BCA ¢ 29,583.

735. Id. at 146,650. Lampchangers are devices that replace burned out lamps in buoys autonhgtically.

736. Id. Automated Power Systems accepted full and final payment on the contract without submitting or reserving any claims ontlacthd.c
737. 1d. Automated Power Systems submitted its claim on 27 February 18995.

738. 1d. Automated Power Systems had to get on the Coast Guard’s QPL before it could bid on solicitations for lampchangers thi®lgpét APS had to: (1)
conduct research; (2) design, develop, and produce ten samples; and (3) submit the samples to an independent tesbngpfiendertestingld.

739. Id. at 146,652 (citing Wheatly Assocs., d/b/a Eagle Contractors, ASBCA No. 24846, 83-2 BCA 1 6{&Ddj reconsideration83-1 BCA 1 16,306).

740. Id. (citing Mingus Constructors, Inc. v. United States, 10 Cl. Ct. 4ff3l, 812 F.2d 1387, 1391-92 (Fed. Cir. 1987)).
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which a purported claim can relate. As a result, a disappointed
bidder cannot file a valid CDA claim. In this case, however, the

Poetic Justice

Coast Guard subsequently awarded a contract to APS. As a In Neal & Company, Inc. v. United StafésChief Judge
result, the board found that: (1) the relief APS sought clearlyLoren A. Smith of the COFC wrote his entire opinion as a
related to its contract, and (2) APS’s post-award submission ofpoem. The entire opinion follows:

a claim for pre-award expenses constituted a valid CDA
claim’

How Long Can the Contracting Officer Take
to Decide a Claim?

Dillingham/ABB-SUSA, A Joint Ventdftconcerns appeals
from the deemed denial of two claims. The contractor submit-
ted its first claim on 17 May 19975 and its second claim on 3
June 1997% In July 1997, a “substitute” contracting officer
advised the contractor that he would issue a final decision on
the first claim by 11 September 1998and the second claim
by 7 August 1998. Unwilling to wait, the contractor appealed
both claims on 5 December 1997.

The government moved to dismiss the contractor’s appeals.
The government argued that the contracting officer had com-
plied with the CDA by timely notifying the contractor of the
dates that he would issue the final decisidhshe board dis-
agreed with the government. Distinguishibgfense Systems
Co., Inc,”* the board held that the fourteen to sixteen month
time periods the contracting officer established were unreason-
able. Therefore, the board denied the government’'s m&tion.

There are strange things done in the midnight sun,
By the men who rock do crush,

The Arctic trails have their contractor tales,

That would make your aggregate blush,

The Northern Lights have seen queer fights,

But the queerest they ever did see,

Was the suit on the marge of the Aleutian’s barge,
When Neal opposed the Navy.

A bunch of the contractor boys were whooping it
up in a quarry by Clam Lagoon,

The kid that handles the big jaw crusher was hitting
a jag-time tune,

Back of the bench, in a plaintiff's brief filed in the
new Claims Court,

Sat Dangerous Tony Neal, who was in it for more
than the sport,

And watchin’ his luck was a promisee,

The Lady we call the U.S. Navy,

Out lookin’ for a friendly port,

When out of the night, which was fifty below, and
into the court with a glare,

There stumbled a contracting offer, dog-dirty and
loaded for bear,

741.1d. The contracting officer in this case refused to issue a final decision because the contracting officer did not b#ieeenbatctor’'s submission constituted
a claim arising under or related to the contract. The Coast Guard then filed a motion to dismiss based on the cortractor&dte a valid CDA claimd.

742. Id. SeeFAR, supranote 15, at 33.201 (defining a claim as a “written demand or written assertion . . . seeking . . . the payment of momegeinarsuhe
adjustment or interpretation of contract of termsother relief arising under or relating to the contrgctemphasis added).

743. Automated Power Sys., In@8-1 BCA 1 29,583 at 146,652. The board’s findings on this issue are strictly gratuitous since they are not crucigrttisthe b
holding. However, they may “open the door” for similar post-award claims for pre-award expenses in thédiuture.

744. ASBCA Nos. 51195, 51197, 98-2 BCA 1 29,778.

745.1d. at 147,556. The contractor’s first claim stemmed from a government request for an impact cost proposal. In respoagedstthiee contractor submitted
cost proposals totaling $11,460,660 and $11,758,130, respectively, in December 1995 and December 1996. However, afeenfeXysissi the government
advised the contractor on 24 March 1996 that “[N]one of [your] claimed costs has merit and you will not receive a moftifita¢igrmioposed claim.1d.

746. Id. at 147,557. The contractor’s second claim stemmed from the government’s unilateral modification of the tahntract.

747.1d. at 147,556. Three months after he advised the contractor that he would issue a final decision on the first claim mb&t B&@fethe contracting officer
asked the contractor to provide additional supporting data. The contractor responded promptly, but the contractingnafficerafdditional supporting data inad-

equate.ld.

748. Id. at 147,557 See41 U.S.C.A. § 605(c)(2) (West 1998) (providing that for claims greater than $100,000, the contracting officer must take éoléowfing
actions within 60 days of the date the contracting officer received the claim: (1) issue a final decision, or (2) notityat®rcwhen the contracting officer will

issue a final decision).

749. ASBCA No. 50534, 97-2 BCA 1 28,981 (holding that nine months is a reasonable period to evaluate a $71 million ctutg 0basi62-page claim and 49

promptly exhibits in two volumes).
750. Dillingham/ABB-SUSA98-2 BCA 29,778 at 147,557.

751. 41 Fed. Cl. 584 (1998).
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He tilted a poke of dust on the bench, and called for a Now this sad tale of memos and mail,

long deposition, Needn’t have ever occurred,
Number four fine, it seemed to play, though that But a typo seen, and a word between,
wasn't the plaintiff’s position. Would have all this deterreef.

Now a settled case is a friendly face,

In a land of hard rock and men, SPECIAL TOPICS

But positions are harder than # 4 rock, in the times

of now and then, Bankruptcy

And settlement fell through the grizzly bars, again,

and again, and again, Pay Us Now, or Pay Us Later, Just Pay Us!

While the Navy’s hard sword never turned to a soft

feathered pen. A ship repair contractor’s discharge in bankruptcy did not

. ~ preclude the Navy from recovering two million dollars in over-
The thought came back of an ancient wrong, and it payments from the company that acquired the contra@tor.

stung like a frozen lash, o The district court ruled that the overpayments were related to
And the lust awoke in the plaintiff’s heart to sue and yoluntary debt concessions that the subcontractors made to the
sue for the cash, contractor after it petitioned for bankruptcy. Therefore, the

Then all of a sudden the talking stopped, it stopped Navy could seek reimbursement for these overpaynignts.
with a thunderous crash,

A crash and a crush, and much aggregate mush were The Navy awarded a fixed-price incentive contract to North-

stilled in a courtroom’s hush, west Marine Ironworks, Inc. to repair and overhaul the U.S.S.
With the air full of memos and dust and mail, Duluth. Northwest performed the work from August 1985 until
And a ROICC and an EIC, and down the pike the  June 1986, accepting progress payments from the Navy without
case was ready to sail. paying the subcontractors for their costs. Northwest filed for

_ _ bankruptcy in October 1986 under the provisions of Chapter 11
Number four coarse, in a voice so hoarse, you could of the Bankruptcy Cod& In February 1989, Southwest

barely hear it rail, Marine, Inc., agreed to purchase Northwest contingent upon

No its fine, on the dotted line, replied the Navy's Northwest obtaining debt concessions from its creditors. The

clearest wail, Navy was unaware of this arrangeméht.

From Muckluch Bay on Adak Isle to a surety’s icy

heart, The DCAA conducted audits of Northwest’s contract perfor-

The shooting began, with never a man, to settle @ mance and discovered that it had received three million dollars

claim from the start. in debt concessions. As a result, DCAA concluded that the
Navy overpaid Northwest two million dollars. The contracting

Now a deed undone is a debt begun, officer issued a final decision finding that the Navy overpaid

And a trial has its own stern code, Northwest two million dollars and demanding that the contrac-

So | ducked my head to avoid the lead, tor refund the money. Southwest, as the acquiring company,

The lights went out, with a bitter shout, appealed to the ASBCK!

And both lawyers blazed in the dark,

Then a paralegal cited, and the lights alighted, The ASBCA ruled against the Navy and granted summary

But both counsel lay stiff and stark. judgment for Southwest, holding that the subcontractors’ debt

concessions were related to Northwest's pre-petition d&bts.

752. 1d.

753. Martha A. Matthew®Bankruptcy: Acquiring Contractor Owes Navy $2M Refund After Predecessor Went BaRkdupgEont. Daily (BNA) Sept. 24, 1998,
available iINnWESTLAW, Legal News, BNA-FCD, Sept. 24, 1998 FCD, d6.

754. Dalton v. Southwest Marine, Inc., S.D. Calif., No. 97-1488, Aug. 20, $88Bfatthews supranote 753.

755. 11 U.S.C.A. 88 1101-1174 (West 1998).

756. Matthewssupranote 754. In March 1987, the court confirmed a reorganization plan. The plan provided for unsecured creditors, whicN arthuest’s
subcontractors, to receive new debt obligations from the company. In April 1987, Northwest informed the Navy that itredds2&umillion in contract costs.
The Navy agreed to an increased contract price of $2.8 million. In April 1989, Northwest sent the Navy an invoice foic®.8artiflying that it was entitled to
that amount. Later that same month, the court issued a report discussing Northwest's successful attempt to obtain frontéssiceditors. The Navy told North-

west the next day that it would seek to recover the fees it jghid.

757. Southwest Marine, Inc., ASBCA No. 47621, 96-1 BCA 1 28,601.
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Because the court discharged these debts, the board held thatty with an acquisition cost of less than $5000, instead of
the subcontractors could not recover tHém. $1000 as stated in the proposed rule. This change should
greatly reduce the administrative recordkeeping burden associ-
The Navy appealed the board’s decision to the Federal Cir-ated with low dollar value GFP. The definition of “special test
cuit.’® The Navy then successfully moved to have the appealequipment” was also modified to clarify that general purpose
transferred to the district couft. The district court ruled that  test equipment that is combined will not meet the definition of
the board erred when it determined that bankruptcy laws pre-‘special test equipment” unless the combined property is a new
cluded the Navy from recovering from Southwest. Although functional entity that cannot be used for general purpose test-
the court agreed with the board’s analysis that the post-petitioning.
debts replaced the pre-petition debts, it found that once the peti-
tioner’s creditors agreed to compromise their claims, the Navy
was entitled to share in the reduced cost to the petitioner. Thdolicy (45.101). The draft rule emphasizes the government’s
court ruled that a bankruptcy discharge did not prevent thepolicy that it will not provide commercially available items to
Navy from recovering the overpayment because the overpaycontractors as GFP. This policy addresses the concerns
ment related to the concessions given by the creditors. Thexpressed in numerous studies over the last twenty years that
court concluded that the Navy was entitled to reimbursementcontracting officers increase the government’s contract risks
pursuant to two contract clauses—the Credit Provision cR&use unnecessarily when they provide commercial items as GFP.
and the Incentive Price Revision claiSe.

Contractor Acquired or Fabricated Property (45.103)ew

Government Furnished Property (GFP) language was added to the proposed rule to clarify that contrac-
tors cannot charge as a direct cost property that they acquire or
FAR Part 45, Where Are You? fabricate to perform a specific contract unless the property

qualifies as a direct charge under FAR 31.202. Thus, if a con-
On 30 January 1998, the draft rewrite of Part 45 was releasedractor purchases general purpose capital equipment, it gener-

by the interagency team tasked to incorporate commentsally will be required to amortize the purchase price and make an
received since the 2 June 1997 release of the propose€& rule. indirect allocation of the costs.
The draft makes many changes to the proposed rule, as detailed
below.

Liability for Loss, Theft, Destruction, or Damage (45.104).

both the proposed rule and the draft, the contractor’s liability
Definitions (45.001).The draft completely revises the defini- under various contract types is contained in the same subsec-
tion of “equipment.” It defines it in terms of useful life (over tion. This can cause confusion since this subsection ends with
one year) and function (general purpose), instead of functionthe statement that “the government assumes such liability dur-
alone. The draft adds the definition of “expendable property,” ing any period in which the contractor maintains an approved
which is property with a useful life of less than one year that is system.” One could misinterpret this ending phrase of the sub-
consumed during the production process. Expendable propertgection as inconsistent with the first sentence of that subsection.
is a subcategory of “material.” A significant change was made The latter states that the “contractor is liable for loss, theft, or
to the definition of “low value property” by defining it as prop- destruction of, or damage to” GFP provided under specified

758. Id. at 142,788.

759. Id. The board reasoned that if the Navy could recover overpayments that represented paid subcontractors’ costs, the Naegevoinlg the subcontractors’
supplies and services without cost because the subcontractors could not collect the costs from Northwest. The boatfthalse iéddy could not compare the
subcontractors’ post confirmation activities with overpayment on the Duluth confnlaet. 142,789.

760. Dalton v. Southwest Marine, Inc., 120 F.3d 1249 (Fed Cir 1997).

761. 1d. at 1252. The Navy argued that the Federal Circuit did not have jurisdiction to hear the case because the contractmenstiviellgl. at 1250. Southwest
opposed the transfer arguing that there is no established mechanism to transfer a case from the Federal Circuit todhe distiditionally, Southwest maintained
that the appeal should not be transferred because the government’s case would have been untimely if filed in the dithetfeedetal Circuit did not find South-

west's argument persuasivid. at 1252.

762. Matthewssupranote 753. FAR 31.201-5 states that any credit relating to a contract cost that a contractor receives must be creddeertortet. See
FAR, supranote 15, at 31.201-5.

763. FAR,supranote 15, at 52.216-16. FAR 52.216-16(g)(2) provides that when the government overpays a contractor, the contractodmousireefitithe
government the amount of the excess immediatelly.

764. 62 Fed. Reg. 30,185 (1998). Information about the rewrite can also be obtained on the intetpehatvw.acq.osd.mil/dp/mpi/home.html
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contract types. This potential ambiguity could be eliminated if Property Control System Review and Approv&ist many
the different standards of liability were addressed in different years, property management control systems have been criti-
subsections. cized as both ineffective and overly burdensome. The proposed
rule and the current draft attempt to streamline this process,
while ensuring accountability. For example, if a contractor’s
Furnishing Property for Performance of a Government Con- property management system includes the processes identified
tract (45.201).The draft states that government property may in FAR 52.245-3(c), the draft rule states that the system “should
only be provided to contractors if certain restrictions, criteria, be approved and corrections not required if the property admin-
and document requirements are satisfied. The draft differs fromistrator considers the processes sufficient to assure compliance
the proposed rule. It discusses separately the various types ofith contract requirements.” Similarly, draft rule 45.302 states
government property and explains which criteria must be satis-that “[p]roperty administrators shall not require a contractor to
fied before the contracting officer can provide each type of modify its record keeping and reporting practices if those prac-
property to a contractor. The criteria are listed at 45.201-2 oftices generate the [information] required.” The administrative
the draft rule. The draft also adds the criterion that the “prop-record-keeping burden is reduced by new language in the draft
erty will be incorporated into or attached to a deliverable endrule that exempts incidental amounts of GFP remaining after
item.” Because this condition is a part of the definition of contract completion from various disposal requirements
“material,” any property meeting this aspect of the definition of (45.304).
material could always be furnished to contractors since it will
satisfy one of the listed criteria automatically.
Disposal Priorities (45.304-2)The draft rule changes the pri-
The draft rule also would authorize the government to fur- ority schedule from “government” to “re-use within the
nish property to contractors if the property is “needed for the agency.” Re-use within the government is the third priority
retention or operation of an essential, government-owned capaafter transfer to schools, non-profit organizations, and reporting
bility.” For example, this authority could be used to provide to the GSA. It would seem that reporting to the GSA would
property at DOD depots and arsenals. accomplish the goal of reuse within the government, since the
GSA is responsible for identifying government-wide needs for
excess or surplus government propéty.
Solicitation and Contract Requirements (45.201-Bhis sec-
tion states that the cost of transporting GFP provided on an “aScreening (45.304-5)Under the draft rule, at contract close-
is” basis “shall not increase the fee or price of any government

., - i : out, property would be exempted from both the standard
contract.” The current regulation (45.205(a)) is less strict andscreening requirements (45.304-6) and the special screening
states that contractors “ordinarily” will bear such costs. Either

e ! ) . requirements (45.304-7) if it is properly included on a scrap list
rule is difficult to enforce under firm-fixed price contracts for

) ) ’ ' St or is identified on an inventory disposal schedule, with limited
two reasons. First, the contracting officer will not have insight exceptions. This process should simplify the plant closeout

into the cost elements of the bid price. Second, some bidderg,ocedure and reduce administrative burdens on both contrac-
may attempt to pass the transportation costs through to the goviy s 4nd government plant clearance officers.
ernment. Neither the current rule (which states that when the

contractor bears these costs, “no additional evaluation factors Finally, the draft rule improves upon the proposed rule

related to these costs shall be used” (45.202-3)) nor the draftgieased in June 1997 by reorganizing several sections, clarify-

rule addresses this problem. Alternative approaches would b?ng some ambiguities, and making several substantive changes.
either to allow contracting officers to add a “transportation fac-

tor” to the bid prices of contractors receiving GFP or allow con-
tractors to pass through transportation costs and rely on
competition to control prices.

GFP Decisions on Prior Contract Do Not Establish Bias

In Rockhill Industries, In¢’®® the protester alleged that its
i ) proposal was not fairly evaluated because agency officials were
Repair or Replacement of Government Furnished Property yiaseq against it. In its attempt to establish bias, the protester
(45.201-7).Although the draft rule authorizes the contracting referenced the agency’s refusal to provide government laser fil-
officer to elect to repair, replace, or dispose of GFP (by the COn+grg a5 GFP under a prior contract. The GAO rejected this argu-
tractor or the government) in appropriate circumstances, it alsGnent stating, “there is no basis in the record . . . to conclude that
limits the_ contracting officer’s authority to r_epair or replace e agency actions complained of were the result of anything
commercial GFP and property furnished “as is.” but the reasonable exercise of the agency’s discretion to make
decisions.™ Significant to GAQO’s decision was the agency’s

765. Seed0 U.S.C.A. §§ 472-493 (West 1998).
766. B-278797, Mar. 16, 1998, 98-1 CPD  79.

767.1d. at 3.
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failure to consider the prior contract in its assessment of past The board listed the following prerequisites to government
performance. Given the intent of the proposed FAR Part 45liability: (1) the contract obligates the government to provide
rewrite to restrict the availability of GFP, this decision could GFP, (2) the government breached its duty by late delivery of
support an agency’s defense against allegations of bias in théhe GFP or by furnishing insufficient or unsuitable GFP, and (3)
source selection process. the contractor incurred additional costs as a result of the gov-
ernment’s breach of duty. The board denied recovery because
the contractor failed to notify the government of the shortage.
The board reasoned that “the very purpose of the notice require-
As part of contract closeout, a standard FAR cl&ise mentis to afford to the government the opportunity to eliminate
requires contractors to provide to the contracting officer an or minimize the effect of the predicament encountered by the
inventory of GFP it possesses under the contract and await diseontractor.”? Because the contractor failed to provide timely
position instructions. IhaBelle Industries, In¢g%°the contrac- notice of the shortage, it could not establish that its additional
tor did not furnish the required inventory and disposed of costs were incurred as a result of the late delivery, as opposed
government furnished ammunition without direction from the to its failure to provide the required notice.
contracting officer. The contractor submitted a claim for its dis-
position costs. The contracting officer denied this claim. In
denying the contractor’s appeal, the ASBCA concluded
“[tIhere is no evidence that the disposal costs claimed were
incurred in accordance with [the] provisions of the contract.
Government responsibility for these costs is not provén.” On 17 June 1998, the OMB proposed revisions to OMB Cir.
Although there was no question that the contractor actually125, “Prompt Paymenft’ The current circular prescribes pol-
incurred the costs it claimed, the ASBCA denied recovery icies for executive agencies and departments in paying for
because the contractor failed to comply with the proceduralgoods and services pursuant to the Prompt Paymerit‘Alche
requirement of the GFP clause. proposed changes to OMB Cir. 125 reflect the increasing pref-
erence for prompt electronic payments mandated by the Debt
Collection Improvement Act of 1996> Additionally, the sug-
gested changes promote the use of government credit cards and
accelerated payment methods; clarify and simplify current lan-
In J.S. Alberici Constuction Co. & Martin K. Eby Construc- guage; and announce a toll free number and internet website for
tion Co. (Joint VentureY* the government agreed to provide a accessing prompt payment informatiéh.
contractor with 351,200 linear feet of metal plates to be used for
dam construction. The government delivered the GFP on Among its changes, the revised circular adds options for
schedule, but the contractor’s project engineer was concernedhaking payments before thirty days if doing so promotes elec-
that there was a shortage because the plates were not eachtatnic payments and is in the best interest of the government.
least eighty feet long (although the total number of linear feetFor example, a new section entitled “Accelerated Payment
exceeded 351,200). The contractor did not notify the govern-Methods” allows agencies to make payments under $2500 after
ment of this concern and attempted to alter the constructionmatching invoice, receipt, and acceptance documents. It also
method to use the shorter sheets. allows for early payment to small disadvantaged businesses,
and payments for emergency disasters and military deploy-
ments. Another section entitled “Fast Payments” requires the

Unauthorized Disposition of GFP Bars Recovery

Payment and Collection

Proposed Revisions to OMB Circular 125

Failure to Provide Timely Notice of GFP Shortage Can
Affect Recovery

768. FAR,supranote 15, at 52.245-4(d).

769. ASBCA No. 49307, 98-2 BCA 1 29,774.

770. 98-2 BCA 129,774, at 147,543.

771. ENG BCA No. 6178, 1998 Eng. BCA LEXIS 13 (July 9, 1998).

772. 1d. at 96.

773. 63 Fed. Reg. 33,000 (1998).

774. 31 U.S.C. 83901 (1994). Congress enacted the PPA in 1982 to require agencies to pay their bills on time, paylatéepagnients, and take discounts only
when making payment by the discount date. In 1982, the OMB issued Circular 125 to implement the PPA. 47 Fed. Reg. 3Y,31ef108ngress amended the
PPA in 1988, the OMB revised Circular 125 in 1989. 54 Fed. Reg. 52,700 (1989).

775. Pub. L. No. 104-134, 110 Stat. 1321 (1996).

776. The toll free number is 1-800-266-9667. The internet websitetip:#www.fms.treas.gov/prompt/
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agency to pay a vendor within fifteen days after receiving a United States, (2) receiving payment in non-U.S. currency, (3)
proper invoice, even without evidence of receiving goods or using classified contracts, or (4) awarding contracts during mil-
services. The proposed circular also adds a provision ontary or emergency operatiofié. In these situations, the con-
rebates instructing agencies to determine credit card paymentract must provide for payment by non-EFT when such a
dates after completing a cost-benefit analysis for the govern-mechanism is not possible or it would not support the objec-
ment. Finally, the revised circular would allow agencies to pay tives of the operation.
credit card invoices under $2500 without matching documents.
Finally, the proposed rule contains three new implementing
clauseg® The agency will use one clause when designating an
New Proposed FAR Rule on Electronic Funds Transfer office other than the payment office to receive the contractor’s
EFT data. Another clause governs third-party payments for the
On 6 July 1998, the FAR Council proposed a rule amendingagency, such as through the government credit card. A third
the FAR to address the use of electronic funds transfers (EFTklause applies when the contract provides for using delivery
for federal contract payment§. The proposed rule differs  orders and multiple payment arrangements.
from the interim rule issued in August 1996 that implements the
Debt Collection Improvement A&t In particular, the pro-
posed rule provides for a different location where the govern- The DOD Issues New Rules on Contract Financing
ment will receive a contractor’s EFT information. Although the
interim rule requires the contractor to submit the information  On 9 March 1998, the DAR Council issued thirty-one
directly to the payment office, the proposed rule requires con-interim and final rules amending the DOD Federal Acquisition
tractors to submit their EFT data to the Central Contractor Reg-Regulation Supplement (DFARZ}. The final rules on con-
istration (CCRY® database when the payment office uses the tract financing augment the FAR rules published in September
CCR as its main source of EFT informati&h.When the gov-  1995% and add new provisions on financing commercial item
ernment does not use the CCR as its main source, the contractpurchases and performance-based contracting. The rules set
must submit its EFT information to the office designated in the prompt payment periods of thirty days for commercial advance
contract. The payment office is the “default” recipient if the payments, fourteen days for commercial interim payments and
contract fails to designate another office. The proposed ruleperformance-based payments, and seven days for cost-based
also recognizes that agencies may use different administrativepayments®®
approaches to collect, track, and store EFT data.
The DAR Council defended the rationale behind the addi-
Significantly, the proposed rule requires payment by EFT tional payment periods. The fourteen day period for perfor-
except: (1) when contractors do not have an account with anance-based payments allows for the extra time needed to
domestic U.S. financial institution and do not have a paying verify a contractor’s performance; the same period for commer-
agent’®! and (2) when the government is incapable of making cial interim payments allows for the “wide diversity anticipated
payments via EFT. The latter exception allows agencies to uséor commercial payment term&™ For these reasons, the final
non-EFT systems when: (1) receiving payment outside therule allows more time for payment than the seven-day period

777. 63 Fed. Reg. 36,522 (1988).

778. 61 Fed. Reg. 45,770 (1996).

779. The CCR allows federal contractors to provide basic business information, capabilities, and financial data to trengonearone-time basis. Contractors
update the information annually and as the data changes, rather than providing it for every soligattemorandum, Director of Defense Procurement, to Direc-
tors of Defense Agencies, subject: Central Contractor Registration (Feb. 10, 1997).

780. Effective 1 June 1998, the DOD amended the DFARS to address CCR ai8tBPFARS,supranote 683 , at 252.204-7004 (requiring contractors to register
in the DOD CCR database prior to receiving a contract award); DFsupBanote 683, at 252.232-7009 (outlining the DOD policies and procedures for using EFT
to pay contractors when the paying office uses the CCR as its source of EFT information).

781. 63 Fed. Reg. at 36,524.

782.1d. The proposed rule defines “military operation” as including contingency operations. It also defines “emergency operataading responses to natural
disasters or national or civil emergenciég.

783. 63 Fed. Reg. at 36,525.
784. 63 Fed. Reg. 11,522 (1998).
785. 60 Fed. Reg. 48,272 (1995); 60 Fed. Reg. 49,707 (1995).

786. 63 Fed. Reg. at 11,537.
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for cost-based progress payments. Because most requests fappropriation. Contracting officers, in turn, use the CFSR to
advance commercial payments occur at the beginning of theprovide progress payment guidance to contract paying offices.
contract, the thirty day period allows the payment office time to According to the new guidance, the contracting officer should
receive the contract, enter it into the computer system, and prouse other available information to show the appropriations
cess the contractor’s request for paynigntAccording to the usage, absent a CFSR, but should not find it “necessary to
DAR Council, the prompt payment periods adopted in the final require contractors to provide any additional information” to
rules also benefit small businesses because they are shorter thaopport this requiremerit
the prompt payment periods in the FAR.The final rules
apply to both large and small businesses whose DOD contracts In addition, the Progress Payment Memorandum requires
include performance-based or commercial type financing. contracting officers to provide progress payment instructions to
contract paying offices. According to the guidance, contracting
officers must give the paying offices enough information to
New Guidance from the DOD on Progress Payment allow them to distribute progress payments from each appropri-
Distribution for Some Contracts ation funding the contract in proportion to the work performed.
In addition, the contracting officer also must distribute payment
On 12 August 1998, the Director of Defense Procurement,amounts by accounting classification reference number
Eleanor Spector, issued guidance altering how the DOD distrib-(ACRN) because paying offices maintain contract payment
utes progress payments. Beginning 31 August 1998, contractrecords using the ACRRN?
ing officers who are responsible for administering progress
payments must provide distribution instructions to the contract The new DOD guidance is its latest attempt to tighten its
paying office on new, non-firm-fixed-price contra¢ts. The policy on progress payments. The DOD never implemented its
new guidance applies to any fixed-price contract funded with initial proposed rulé®® scheduled to go into effect on 1 October
multiple appropriations that is other than a firm-fixed-price 1997. Rather, Congress urged the DOD to weigh the cost and
contract. benefits of the proposed procedures, arguing the new system
would create payment dela¥$. The DOD’s second proposed
The new guidance minimizes burdens on contractors, whilerule also languishe@® after the Defense Contract Management
requiring more direction from contracting officers. The guid- Command (DCMC) complained it would affect its operations
ance relieves contractors from providing additional data to sup-and not accurately align progress payments with their appropri-
port progress payment distribution. For example, the guidanceations’® The Progress Payment Memorandum may not be the
notes that fixed-price incentive contracts (to which the guid- DOD’s last word on this topic.
ance applies) typically require a contractor to submit quarterly

contract fund status reports (CFSR) that show funds usage by The GAO Reviews the DOD’s Technology Initiatives for

787. 1d. at 11,523.
788. Id.
789. FARsupranote 15, at 32.906.

790. Memorandum, Director, Defense Procurement, to Directors of Defense Agencies, subject: Progress Payment DistribL#iph9@@)dhereinafter Progress
Payment Memorandum]. The Progress Payment Memorandum states, in part:

This requirement applies to any fixed-price contract funded with multiple appropriations that is other than a firm-fixeteace Contracts
that are not firm-fixed price, e.qg., fixed-price incentive contracts, typically require adjustments to obligated fund®dtreingperformance.
Most of our contracts with progress payments are firm-fixed price and do not need distribution instructions, since theytaibthist kind
of adjustment.

Id.

791. 1d.

792. 1d.

793. 62 Fed. Reg. 30,829 (1997).

794. DOD: Change in Progress Payment Distribution Postponed After Senators Appeal tq Eetie@ont. Daily, (BNA) Oct. 14, 1993vailable inWESTLAW,
Legal News, BNA-FCD, Oct. 14, 1997 FCD, d3.

795. 62 Fed. Reg. 63,047 (1997).

796. Progress Payments: DCMC Calls Proposed Rule Burdensome, Offers Alternative to Achiewe@Gdabnt. Daily (BNA), Feb. 12, 199%8/ailable inWEST-
LAW, Legal News, BNA-FCD, Feb. 12, 1998 FCD, d2.
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Contract Financing
Twelve years ago, the Federal Circuit permitted a contractor

On 30 January 1998, the GAQ issued a report FEVIEWINGy, offset intentional understatements that were known to the

some DOD initiatives intended to improve its contract paymentgovernment at the time of negotiatiéfs The Federal Circuit,

methods’®” Three of the initiatives focus on electronic docu- however. did not address whether a contractor could offset
ment m;nagement and access, and electro_mc dat_a_'meri'ntentional understatements that were unknown to the govern-
change™ The DOD plans to spend nearly eighty million ment®“ This year, the ASBCA finally addressed this issue.
dollars on these short term initiatives through FY 1999 he In United Tech;‘IoIogies Corp./Pratt & Whitn®ythe Pratt

other initiatives, which are Io_ng term, attempt to_move the Whitney Division of United Technologies Corp. intention-
DOD’s_payment process to an integrated SySte”? using standar lly failed to disclose “sweep” d&tathat it obtained from the
d?t&\(/)wgt h r_ﬁpord;shavggg Ielto a”t u§@PslAt an tetsr']umatled COtSt Hamilton Standard Divisidf’ before it certified its cost or pric-

'O't' " m;) |01r15, Ae'l 2002%1ans 0 Impiement these long-term ing data for three F-100 aircraft engine contracts. This “sweep”
initiatives by pri : data revealed both overstatements and understatements of the

According to the GAO, the DOD's initiatives may be insuf- contractor’s cost or pricing dat&. To resolve the overstate-
ficient to allow it to reach its goal of paperless contracting by 1 ments, Pratt & Whitney agreed to a downward price adjustment
January 2000. The GAO criticized the DOD for not performing for each of its three F-100 aircraft engine contré&€t®ratt &
an in-depth analysis to identify the underlying causes of its dis-Whitney, however, subsequently submitted a claim to offset
bursement and accounting problems and choosing effectivedhese downward price adjustments based on the understate-
solutions. According to the GAO, even in a paperless environ-ments. The contracting officer denied the contractor’s claim on
ment, the DOD can make proper payments only with accuratel9 July 1991.
and complete data. It found “unclear,” however, the overall
impact the seven initiatives would have on DOD's long-stand-  In analyzing the contractor’s claim, the board began by con-
ing contract payment problerf&. Although the GAO criti- cluding that the contractor’s three F-100 aircraft engine con-
cized the DOD’s initiatives, it did not address specific issues ortracts were governed by the law in effect before 986.

problems, or recommend solutions.
The board then concluded that the disputed “sweep” data

was cost or pricing dat& Nevertheless, the board concluded

that the contractor could not offset the understatements because

Contractor Precluded from Offsetting Intentional its failure to disclose the “sweep” data disadvantaged the gov-
Understatements

Defective Pricing. Truth in Negotiations Act (TINA)

797. GeNErRAL AccounTING OFFICE, FINANCIAL MANAGEMENT: SeveN DOD INTIATIVES THAT AFFecT THE CONTRACT PaYMENT Process ReporTNo. GAO/AIMD-98-40
(Jan. 30, 1998).

798. Id. at 9-20. The three short-term initiatives are intended to move DOD’s contract payment process toward a paperless eanvitoadueet its dependence
on manual data entryid. at 9-10.

799. Id. at 20.

800. Id. at 20-27. The four long-term initiatives are the Standard Procurement System, Defense Procurement Payment System, ®heaebd B&tzand Defense
Finance and Accounting Service Corporate Database.

801. Id. at 27.

802. Id. at 2.

803. United States v. Rogerson Aircraft Controls, 785 F.2d 296, 299 (Fed. Cir. 1986).
804. Id.

805. ASBCA No. 43645, 98-1 BCA 1 29,577.

806. Id. at 146,630. A “sweep” is a formal method of ensuring that all departments and divisions within a corporation disdlsenaltest and pricing data to
the government up to the date of agreement on piite.

807. Id. at 146,629-32. Like Pratt & Whitney, Hamilton Standard is an unincorporated division of United Technologies Corp. |&sPaatesguWhitney and
Hamilton Standard cannot contractually bind each other. Instead, Pratt & Whitney uses interdivisional work authorizatanghe parts it needs from Hamilton
Standard.Id. at 146,629-30.

808. Id. at 146,629-32. Pratt & Whitney claimed that it did not disclose the “sweep” data because the net effect might haviedeemeapeld. at 146,630-31.

809. Id. at 146,632. The contractor agreed to the downward price adjustments as part of a global agreement that settled ciefgctaiengron nine contracts.
The contractor, however, specifically excluded the offset amounts on its three F-100 aircraft engine contracts from tiné. ddreeme
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ernment and frustrated the statutory purpose of the PIRA. recommended changing the board’s philosophy, composition,
Specifically, the contractor’s failure to disclose the “sweep” and length of service. Regarding philosophy, the CODSIA
data placed the government in an unequal bargaining positionnoted that the CASB or its successor needs to alter its “more is
Unlike the government personnelRogersonthe government  better” approach to align with the streamlining goals of acqui-
employees in this case did not know about the contractor’ssition reformé® In addition, the CODSIA urged increasing the
understatement. Therefore, they could not substitute the trueurrent CASB membership from five to seven members, adding
figures for the incorrect understatemefts. one member from industry and one from either academia or
public accounting. This move would restore the balance among
government, industry, public accounting, and acadéfia.
Cost And Cost Accounting Standards (CAS) Finally, the CODSIA agreed with the current four-year term for
CASB members, but suggested a two-term limit to encourage
Update: Cost Accounting Standards Board Review Panel new ideas and insight on accounting issues.

Last year, Congress directed the GAO to review and analyze The OMB is crafting a plan to alter how the CASB wdiKs.
the mission of the Cost Accounting Standards Board (CASB) First, the OMB plan calls for term limits on the five-member
in light of acquisition reform&3> Accordingly, the GAO con-  board. Second, the CASB would hold more public meetings to
vened a panel comprised of members from government, indusgather industry input. Finally, the CASB would establish task
try, and the accounting profession to study and assess thgroups to work on specific issues. The CASB Review Board is
CASB's current rolé® The panel will address the scope of the expected to release its report to Congress in January 1999.
CASB, its size and staffing, and its organizational framework.

This step reflects growing discontent about the proper func- CAS Board Grants Waiver Authority
tion of the CASB. In a 3 March 1998 letter to the CASB
Review Panel, the Council on Defense, and the Space Industry On 15 July 1998, the CASB issued a two-year waiver of the
Association (CODSIA) suggested “retooling” the CASB to CAS for certain firm-fixed-price contracts to spur interest in
make it more effectiv&?” Among its suggestions, the CODSIA contracting with the DO The waiver applies in two situa-

810. Id. at 146,633. In 1986, Congress amended the Truth in Negotiations Act (TINA) to disallow offsets for intentional understaferineb. No. 99-661, §
952(d), 100 Stat. 3949 (1986). Prior to that time, courts and boards generally permitted offsets up to the amount titéreevetsited Technology Corp./Pratt
& Whitney 98-1 BCA 1 29,577 at 146,63%eeCutler-Hammer, Inc. v. United States, 416 F.2d 1306, 1309-13 (Ct. CI. 1969).

811. United Technology Corp./Pratt & Whitne38-1 BCA 1 29,577 at 146,633. A contractor is not entitled to an offset unless the unsubmitted data is cost or pricing
data. SeeNorris Industries, Inc., ASBCA No. 15442, 74-1 BCA 1 10,482. In this case, the board concluded that the “sweep” datarvpEicastiata because it

was verifiable data that prudent buyers and sellers would expect to have a significant effect on negttratezhIechnology Corp./Pratt & Whitne38-1 BCA at
129,577 at 146,632.

812. United Technology Corp./Pratt & Whitne3B8-1 BCA 129,577 at 146,632. The board noted that the statutory purpose of the TINA was to require full disclosure.
Id. (quoting Lockheed Aircraft Corp. v. United States, 432 F.2d 801, 805 (Ct. Cl. 1971)).

813. Id.

814. The CASB is a government entity with exclusive authority over CAS, which are a series of standards designed tafachgyevhien measuring, assigning,
and allocating costs to government contracts. The CASB is an independent board within the OFPP; the Administrator of QfRECASSB.See generalliNasH,
supranote 5, at 137-39.

815. 1997 Year in Review, supnate 8, at 109.

816. GAO Announces 10 CAS Board Review Panel Memb@ised. Cont. Rep. (BNA) 218 (1998). Information about the Cost Accounting Standards Board Review
Panel is available athtp://www.gao.go%w.

817. Defense Industry Sees Need for CAS Function, But Suggests Changes to Role,, &@ueadeCont. Rep. (BNA) 245 (1998).
818. Id. at 245-46. The CODSIA commented that the CAS mission to achieve uniformity and consistency in the measurement, asgigaitoeation of costs
has remained constant for 25 years. However, the acquisition world has dramatically changed, with greater reliance ozl ecourgition and simplified proce-

dures. Id.

819. According to the CODSIA, the CAS functions extend to all federal agencies. As a result, the current five membeh loodycbné DOD member is inade-
quate. Id. at 246.

820. CAS Board: Administration to Limit Terms of Members, Staff of Cost Accounting Standardsfedafdont. Daily, (BNA) Sept. 22, 1998ailable inWEST-
LAW, Legal News, BNA-FCD, Sept. 22, 1998 FCD, d4.

821. CAS Board Grants DOD Limited CAS Waiver Authodty THe Gov't ConTRACTOR NO. 27, at 5 (July 15, 1998).
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tions: (1) where the government obtains cost data that is not Consultant Costs Unallowalsfé
certified by the contractor as being accurate, complete, and cur- . .
rent prior to contract award; and (2) where the contract does not In 1|_9?17' tr:je governtmeI:t cont_racteffl fWIt_fll_tPIar:OMBLIJIId?rS to
provide for progress payments based on contract costs incurreodemo ISh and reconstruct an aircraft taciiity at vaimstrom

In addition, a company to whom the waiver applies must haveAFB’ Montana. The contract included asbestos removal. Dur-

no previous CAS-covered contracts. The Under Secretary ofn9 performance, Plano and its subcontractor encountered more

Defense for Acquisition and Technology will approve decisions asbestos work than antlc!pated and submitted four cla_|ms in
not to use the CAS contract clause in individual contf&cts. 1987 and 1988. Plano hired a consultant to help clarify the
claims after the contracting officer criticized them as difficult to

analyze. The consultant's work covered both the claims and
reasong?® First, when considering if it had a previous CAS- other work that the sgbcontractor believed We,re covered under
the contract. Based, in part, on the consultant’s work, Plano and

covered contract, the waiver focuses onehé&re company, h beontract bmitted f laims in 1990 for th
rather than aegmenbf a company. Additionally, critics note € subcontractor submitied four new ciaims in orthe
gddltlonal work and for the fees paid to the consultant.

that the waiver forces companies to choose between progres
payments or the CASB waiver. What impact the waiver will

have on the DOD contracting for the next two years remains to The (_:OfC_heId that the c_onsultant f_ees were incurred "in
be seen. connection” with the prosecution of a claim against the govern-

ment, as stated in the FAR. Relying on a dictionary definition

of “connection,” the court interpreted the phrase “in connection
with” broadly “to encompass consulting fees that are merely
associated with or related to the prosecution of a CDA
claim.”?

Industry critics complained that the waiver is limited for two

Current Use of Land Crucial for Calculating Costs

On 27 January 1998, the ASBCA clarified when a contractor
may include the value of land in facilities capital cost of money
(FCCOM) calculations under CAS 4%4.1n McDonnell Dou-
glas Helicopter Co®% a contractor bought undeveloped land to
use in a planned expansion, but later used the land for other pu
poses. The board ruled that McDonnell Douglas’ initial pur-
pose in purchasing the land did not control when determining if
it could continue to include the value of the land in FCCOM
calculations under CAS 414. Noting that the contractor volun-
tarily adopted a new use for the land, the board refused to grant
summary judgment for McDonnell Dougl&3.

The court then analyzed the claims by when Plano actually
incurred the costs. Regarding the 1987 and 1988 claims, the
court found the consultant fees unallowable:

Because plaintiff [contractor] incurred these
costs in an effort to convince the contracting
officer to award the compensation sought in
its previously submitted CDA claims, it fol-
lows that these fees must be characterized as
associated with or related to the submission
of CDA claims and therefore were incurred
“in connection with . . . the prosecution of
[CDA] claims” and are not recoverable under
FAR 31.205-47(fp*°

822. The Under Secretary of Defense may delegate this authority no lower than a Deputy Under Secretary or the directerpobdefementDefense: Defense
Firms Say New Conditions Cripple Two-Year Cost-Accounting Wahegt. Cont. Daily (BNA), July 17, 1998, available in WESTLAW, Legal News, BNA-FCD,
July 17, 1998 FCD, d3.

823. Id.

824. CAS 9904.414—Cost Accounting Standard—Cost of Money as an Element of the Cost of FacilitiesaCaifatak at<http://www.fedmarket.com/cas/cas-
index.htmb.

825. ASBCA No. 50,756, 98-1 BCA 1 29,546.

826. In rejecting McDonnell Douglas’ appeal, the board clarified its earlier decisiaytheon Co.SeeRaytheon Co., ASBCA No. 32419, 88-3 BCA 1 20,899.

In Raytheona contractor purchased land for expansion purposes. However, the contractor was frustrated in its attempts to ueeitheotégiddl purpose and
continued to include the value of the land in its FCCOM calculatithsThe board upheld the calculations, relying on the contractor’s continued intent and efforts
to use the land for its initial expansion purposeks.

827. Plano Builders Corp. v. United States, 40 Fed. Cl. 635 (1998).

828. FAR,supranote 15, at 31.205-47(f). This provision disallows costs if incurred in connection with the “prosecution of claims oragppeslthe [flederal
[g]overnment.” Id.

829. Plano Builders Corp 40 Fed. Cl. at 638.

830. Id.
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Likewise, the court disallowed the costs tied to the 1990 Fraud
claims. The court reasoned that the subcontractor incurred
these costs when preparing its later claim. Focusing on the con-
sultant’s “function,” the court reasoned that

Board Voids Contract Tainted by Fraud
In 1998, the ASBCA held that a contract obtained through
bribery was void® In addition, the board concluded that the

[TThe plain meaning of FAR 31.205-47(f) Army did not have to pay the contractor for the work it per-
brings within its scope consulting fees formed under the contract.

merely associated with or related to the sub-

mission of that claim. Therefore, in applying On 19 February 1990, the Army awarded a requirements
FAR 31.205-47(f), the crucial issue is not the contract to Schuepferling for interior and exterior painting of
timing of the consulting work but rather the troop buildings in Germany. The Army issued a number of
function for which the consulting work was delivery orders under the contract. The Army did not contend
performecd® that the contractor’s performance under the delivery orders was

deficient. During the performance of the contract, the German
police learned that the contractor bribed the contract specialist
who was responsible for awarding the contract. The contract
. L ) ; rEpecialist admitted that the owner of the company gave her a
tractor incurred them as part of contract administration, not iN¢bstantial bribe to award the contract to his firm. When ques-
gl(:::jneedcnhoonw\,:\tzrﬂj[ﬁzgrgfaencgggz|3fnif:§l2J:reu(;d?bZi§r?g- tioned by German authorities, the owner explained that he
’ ’ o might have paid the contract specialist for the contract.
because the Federal Circuit overruled that cageeitectone g P P
Inc. v Dalton.8* In Reflectongthe court ruled that a dispute is On 28 February 1991, the Army suspended Schuepferling
nota pre_requisite to the exist_ence ofa _CDA claim. Rather,_ thefrom contracting with the 'government. On 11 March 1991, the
couri p;)lnted Itq th_e FAR.’ttWh'gh esta(;)hshekq the only req[;“re'ﬁontracting officer ordered the Department of Engineering and
meh”t sthor ac alm.t ";W” en er&? A?tee ngflf ats a Tha ero ousing to stop issuing delivery orders and to stop processing
2890 Ie_ pa);men do atsulmcgept | ; erThe efalone ed i all invoices under the instant contract. On or about 23 April
claims formed actua c“_alms. us, Flano and 1S 991, the Army resumed issuing delivery orders under the con-
subcontractor incurred the costs “in connection with . . . thetract The reason was that Army troops were returning from
prosecution” of a claim, making the costs unrecover&ble. Desert Storm and the Army did not have any place to house

ThePlanocase is not the last word on this subject. In ana-them other than in the buildings that needed painting.
lyzing theBill Strong“legacy,” one commentator observed that
distinguishing between allowable contract administration costs ~ The contractor completed work under the contract in May
and unallowable costs of prosecuting claims “continues to be al991 and submitted several invoices. The contracting officer

source of controversy?” The controversy likely will continue  notified the contractor, in writing, with each invoice that the
for the time being. government was withholding payment due to preliminary find-

ings that it paid substantial bribes. A German court subse-
guently found the contract specialist guilty of accepting a bribe.
The contractor filed a certified claim for the unpaid invoices
totaling DM 98,414.27. On 12 January 1993, the contractor
appealed the contracting officer’s “constructi?&denial of the
claim to the ASBCA.

The court distinguisheHlanofrom Bill Strong Enterprises,
Inc. v. Shannof#? In Bill Strong the Federal Circuit allowed

831. Id. at 639. The court went on to note that the “sole pertinent function” of the consultant’s work for the 1990 claim wash® basis for the 1990 claim.
Thus, the court stated that the consultant’s work “reasonably must be classified as associated with or related to tbe pfdkeseticlaims.’d.

832. 49 F.3d 1541 (Fed. Cir. 1995).

833. Id. at 1551. The court also noted that the Federal Circuit issuegilti&rong case in light of precedent requiring an existing dispute between the parties.
Because the contractor in that case incurred the costs before a dispute arose, the court allowed the costs.

834. 60 F.3d 1572 (Fed. Cir. 1995). Reflectongthe Federal Circuit overturned Dawco Constr. Inc. v. United States, 930 F.2d 972 (Fed. Cir. 1B@®)cdrihe
Federal Circuit ruled that a contractor’s submission of a document entitled “claim” did not constitute a valid claim ispass alitady existed between the parties
about the contractor’s entitlement.

835. FAR,supranote 15, at 33.201.

836. Plano Builders Corp.40 Fed. Cl. at 641.

837. Unallowable Claims Costs vs. Allowable Contract Administration Costs: The Bill Strong | .&gaéysH & Cisinic ReporTNo. 6, 93 (June 1998).

838. Schuepferling GmbH & Co., KG, ASBCA No. 45564, 98-1 BCA 1 29,659.
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The Army filed a motion to dismiss the contractor’s claim This is due to the primacy of the public inter-

based on a lack of jurisdiction. The Army argued that the con- est in preserving the integrity of the federal
tractor’s bribes tainted the entire process; therefore, the contract procurement process as well as the overrid-
was voidab initio. The board concluded that the contractor ing concern for insulating the public from
paid the contract specialist a bribe to manipulate the competi- corruption 2

tive bidding process. In exchange for the bribe, the contract Circuit Court Tackles Issues of First
specialist gave Schuepferling the source list and failed to post Impression with Major Fraud Act

the solicitation on the bulletin board. Under these rather
straightforward facts, the board found that the contractor’s In United States v. Sagi¥ the Third Circuit addressed two

fraud tainted the contract from the outset. RelyinGodley v. issues of first impression regarding the Major Fraud®&cthe
United Stateg* andJ.E.T.S., Inc. v. United Stat&sAdminis- fraud arose on a seven million dollar contract between the
trative Judge J. Stuart Gruggel found that the contract was voidArmy and Advanced Environmental Consultants, Inc. (AEC).
ab initio. Samir Sain was the sole shareholder and president of AEC. The

case involved only one contract, which required AEC to build,

_ The most interesting portion of the case is that the Army ,\ and operate a wastewater treatment plant at the Tooele
issued delivery orders after it knew about the fraud. JudgeArmy Depot.

Gruggel specifically rejected an unjust enrichment arguiment

the contractor, comparing the subject caséJtoted States v. Sain told the Army that the wastewater plant required virgin
Amdahl Corg** In Amdah] the Federal Circuit found a con- .5 g4 1o produce pure water. This statement was false.
tract voidab initio because its terms and conditions were con- gased on Sain’s lies, the Army reimbursed AEC foratided

trary to a statute. Judge Gruggel noted tharmdahlthe cost ofusing virgin carbon. Unbeknownst to the Army, Sain
contractor did not engage in any fraud, unlike the subject casego( |ess expensive, reactivated cafsband kept the differ-

He stated: ence between the amount he charged and his actual costs. Sain
submitted numerous claims for payments under the tainted con-
tract. In the district court, the government convicted Sain of
forty six counts of fraud for violating the Major Fraud A€t.

Sain appealed the conviction.

It is well established that the absence of a
criminal conviction of Mr. Schuepferling for
bribery and assuming, arguendo, even the
absence of a specific showing that the wrong-
doing adversely affected the contract does
not preclude our holding that the contract is
void ab initio and cannot be ratified.

The Third Circuit noted that the case raised two issues of
firstimpression: (1) whether the government could charge Sain
with a separate violation of the Major Fraud Act for each claim
that was submitted under a single fraudulent scheme; and (2)
whether modifications of the original contract, each of which

839. It was a “constructive” denial of the claim because the contracting officer never issued a final decision.

840. 5 F.3d 1473 (Fed. Cir. 1991).

841. 838 F.2d 1196, 1200 (Fed. Cir. 198@)t. denied 486 U.S. 1057 (1988).

842. 786 F.2d 387, 393-95 (Fed. Cir. 1986).

843. Schuepferling98-1 BCA 1 29,659 at 146,953.

844. 141 F.3d 463 (Fed. Cir. 1998).

845. 18 U.S.C.A. § 1031(a) (West 1998). The statute provides:
Whoever knowingly executes, or attempts to execute, any scheme or artifice with the intent (1) to defraud the United(Statesbtain
money or property by means of false or fraudulent pretenses, representations, or promises, in any procurement of prapegyasieserime
contractor with the United States or a subcontractor or supplier on a contract with the United States, if the valuerafcthswwrdntract, or
any constituent part thereof, for such property or services is $1,000,000 or more, shall, subject to the applicabiligtioh Sahsee fined
not more than $100,000, or imprisoned not more than 10 years or both.

Id.

846. Sain 141 F.3d at 468. Virgin carbon has never been used for water purification.

847. Id. Reactivated carbon has been previously used to filter water. It has been heated to extremely high temperatures ire aaidrondoththe impurities.

848. Id. at 463. Sain was sentenced to 37 months imprisonment and three years supervised release. In addition, the court wqere@29ECL24 in restitution,
with any amount not paid by AEC to be paid by Sain personally.
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have a value under one million dollars, are within the jurisdic- did not stand on their own; they merely
tional scope of the Major Fraud Act, when the underlying con- changed some of the terms of the original
tract has a value greater than one million dollars. contract®?

Regarding the first issue, Sain contended that the govern-
ment should have charged him only with a single count under Ninth Circuit Reverses Twenty-Six Million Dollar
the Major Fraud Act for the overall fraudulent scheme. The Award against DCAA
court disagreed and noted that the Major Fraud Act criminalizes
each knowing execution of a fraudulent scheme rather than A three-judge panel of the Ninth Circuit reversed a 1996 dis-
simply devising the fraudulent scheme. The court stated, how-rict court decision holding that General Dynamics was entitled
ever, that not every act furthering the scheme separately exeto approximately twenty-six million dollars in damages that
cutes the scheme. The court held, “[ijn determining whether anresulted from auditing malpractice by the DCA&A.
action is a separate execution of a fraudulent scheme, courts
look to whether the actions are substantively and chronologi- General Dynamics brought a Federal Tort Claims Act
cally independent from the overall scherf.In this case, the  (FTCA)®*action against the United States alleging that DCAA
court had no difficulty concluding that each of the forty-six committed professional negligence in performing audit work in
false claims submitted by Sain constituted a separate executiosonnection with the Army’s Divisional Air Defense Gun Sys-
of the scheme. tem (DIVAD). The Army designed DIVAD as a tank-like
weapon intended to engage enemy helicopters and fixed-wing
As to the second issue, Sain contended that the court shouldircraft. The DCAA's audit report alleged that General Dynam-
follow the Second Circuit decision linited States v. Nadi°® ics fraudulently mischarged approximately $8.4 million. The
In Nadi, the Second Circuit held that jurisdiction under the Army referred the case to the DOJ for action related to the
Major Fraud Act is determined by the specific contract that is alleged fraud. Incredibly, the DCAA incorrectly assumed that
tainted by fraud. Sain essentially argued that each modificatiorthe DIVAD contract was a firm fixed-price contract. The con-
under the original contract was a separate contract, distinctract, however, was a firm fixed-price (best efforts) type con-
from the main contract. Therefore, since each modification wastract®® The district court concluded that the DCAA was
valued at less than one million dollars, Sain’s fraud with eachnegligent in auditing the contract; therefore, General Dynamics
modification did not trigger jurisdiction under the Major Fraud was entitled to recovery under the FTE&A.
Act.
On appeal, the DOJ contended that the FTCA's discretionary

The court disagreed with this argument and stated: function exception barred General Dynamic’s action. Under
the FTCA, the United States may be liable “for injury or loss of
We need not decide whether to follow property . . . caused by the negligent or wrongful act or omis-
Brooks$®! or Nadi, because we conclude that sion of any employee . . . under circumstances where the United
there was only one contract in this case. The States, if a private person, would be liable to the claimant in
contract modifications pointed to by Sain accordance with the law of the place where the act or omission
were simply that—modifications of the occurred.®” The FTCA is a specific waiver of sovereign
approximately $4.5 million which ultimately immunity. There are, however, a number of exceptions to
increased in value to $7 million. As modifi- FTCA liability, including the discretionary function excep-
cations, they were not separate contracts and tion 858
849. Id. at 473.

850. 996 F.2d 548 (2d Cir. 1993).

851. United States v. Brooks, 111 F.3d 365 (4th Cir. 1997). The Fourth Circuit held that the one million dollar juristhictgirad of the Major Fraud Act is met
when the value of a prime contract is one million dollars or more, regardless of the value of the tainted suldontract.

852. Sain 141 F.3d at 472.
853. General Dynamics Corporation v. United States, 139 F.3d 1280 (9th Cir. 1998).
854. 28 U.S.C.A. § 1346 (West 1998).

855. The language of the contract provided that the contractor will “provide his best efforts, manpower, resourcesies)ddatéisign, develop and deliver the
DIVAD Gun System . ..." General Dynamics Corp. v. United States, 644 F. Supp. 1497, 1501 (C.D. Cal. 1996).

856. Id. at 1497.

857. General Dynamicsl39 F.3d at 1283 (citing 28 U.S.C.A. § 1346(b) (West 1998)).
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In reversing the lower court, the Ninth Circuit agreed with Ninth Circuit Holds that a Contracting Officer Lacks

the DOJ that the FTCA's discretionary function exception insu- Standing to Pursue Qui Tam Action
lates the government from liability. The court noted that
although the DCAA auditors committed professional negli-  Federal appellate courts addressed segiiaiant®! issues

gence in auditing the DIVAD contract, the real source of Gen-in 1998. One of the most interesting casésnited States, ex.
eral Dynamics’ damages was the prosecution of the case by theel. Biddle v. Board of Trustees of Leland Stanford, Jr. Univer-
DOJ. The court stated that prosecuting a case is a “discretionsity8? In that case, th©ffice of Naval Research (ONR)
ary function.” Succinctly put, “[tlhe decision whether or not to entered an agreement with Stanford University to perform sci-
prosecute a given individual is a discretionary function for entific research.
which the United States is immune from liability®”

The ONR assigned Paul Biddle as an administrative con-

Judge Fernandez summarized the court’s sentiments aboutracting officer at Stanford University. Biddle alleged that

the entire case by stating, in part: Stanford overcharged the ONR for indirect costs. Biddle
informed his supervisor to no avail. Biddle then raised his con-

The actions taken against General Dynamics cerns with a congressional subcommittee. Consequently, the
and its employees will not be recorded as the GAO and the DCAA started investigating Stanford. In Septem-
Department of Justice’s finest hour, nor, con- ber 1990, news media reports covered Biddle’s accusations.
sidering the ultimate candid request for dis- Various newspapers and magazines, including the ABC news
missal, was it the Department’s darkest one. program “20/20,” interviewed Biddle. In 1991, Stanford
A mistake was made, but, because prosecu- reduced its indirect rates by over twenty percent.
tors do not have ichor in their veins, mistakes
can be expected from time to time. Mistakes, In September 1991, Biddle filedyaii tamsuit. Following a
however, do not necessarily equal govern- two-year investigation, the DOJ declined to intervene. Biddle
mental liability®e° continued with the action. The district court dismissed Biddle’s

gui tamsuit on jurisdictional grounds, because: (1) it was based
Thus, whether or not the DCAA auditors were negligent, the upon “public disclosures 2 and (2) Biddle did not qualify as
Ninth Circuit concluded that General Dynamics’ difficulties an “original source®® of the information he provided the gov-
flowed from the federal prosecutors’ exercise of discretion in ernment.
handling the case. Because the prosecution was a discretionary
act, the government was immune from suit under the FTCA. In affirming the district court’s decision, the Ninth Circuit
Any effort by General Dynamics to do an “end run” was barred addressed three issues. The first issue was whether the disclo-
because the United States was immune from legal action undesures of Stanford’s alleged fraud were “public disclosures”
the discretionary function exception of the FTCA. under the False Claims Act. The court held that the media
reports of the alleged fraud were “public disclosures” within the
meaning of the False Claims A€t,because the information

858. Id. If one of the exceptions applies, sovereign immunity is not waived, and no subject matter jurisdiction exists.

859. Id. The court highlighted the tactics employed by General Dynamics. That is, General Dynamics pursued its case againsppasedl &sthe DOJ so they
could circumvent the jurisdictional impediment.

860. Id. at 1286.
861. 31 U.S.C.A. § 3730(b) (West 1998). Underghietamprovisions of the False Claims Act, a private individual, known as a “relator,” is authorized to bring a
claim on behalf of the United States against anyone who knowingly presents a false or fraudulent claim to the Unitedi@tdies of 31 U.S.C.A. § 3729. Ifa
relator wins his case, he will receive a percentage of the recovery, with the contractor paying the balance to the Wnited State
862. 147 F.3d 821 (9th Cir. 1998).
863. Id. at 824. Congress has limited the jurisdiction apgrtamactions. Specifically, 31 U.S.C. A. 8 3730(e)(4)(A) provides:
No court shall have jurisdiction over an action under this section based upon the public disclosure of allegations ongramsactiminal,
civil, or administrative hearing, in a congressional, administrative, or Government Accounting Office report, hearing, inuégtigation,
or from the news media, unless . . . the person bringing the action is an original source of the information.
31 U.S.C. § 3730(e)(4)(A).
864. Biddle, 147 F.3d at 824. An “original source” is defined as “an individual who has direct and independent knowledge of theoimfummditich the allegations

are based and has voluntarily provided the information to the Government before filing an action under this section wiétbnstoa information. 31 U.S.C.A.
§ 3730(e)(4)(B) (West 1998).
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was released to the news media before the suit was filed in disThe county did not have a tax, and the contractor did not know
trict court. that any of the project was located in the town of Marana. The
solicitation did not specify that the project was located in the
The second issue was whether the public disclosure resultetown of Marana, and the contractor was not aware that the
in the suit. The case details several of the recent decisions thatroject extended into the taxing jurisdiction of the town until
have wrestled with the “based upon” language. Ultimately, theimmediately before completion. The contract contained a stan-
court concluded that Biddle brought kyjisi tamaction after he  dard fixed-price contract clause specifying that the price
disclosed the allegations of fraud publicly. included all applicable federal, state, and local taxes and duties.
The contractor demanded reimbursement for $157,495 in
The final inquiry was whether Biddle was the original “gross receipts” taxes it had to pay the town of Marana. The
source of the information—specifically, whether Biddle had IBCA held that a contractor is liable for any municipal taxes
direct and independent knowledge of the alleged fraud andimposed if it fails to discover the applicability of taxes or fails
whether he provided the information voluntarily. The inquiry to include them in its biéf® Although the government's solic-
turns on whether Biddle provided the information voluntarily itation only referred to the county and not the city, where the
or whether Biddle was under a duty to provide the information. project was located, it was the contractor’s error in not ascer-
The Ninth Circuit concluded that Biddle did not reveal the evi- taining and including the applicable municipal taxes in its bid.
dence of fraud voluntarily. The court considered Biddle’s The IFB in this case required that each contractor determine the
duties as the contracting officer. The court found that the gov-applicable state taxes on its own before submitting its bid. The
ernment charges contracting officers with protecting the gov- contractor must determine its cost, including all tax conse-
ernment’s interest and, like audit§ff€ontracting officers were  quences, when setting its price.
barred from bringingyui tamactions. It distinguished the
instant case fronkine andHagood v. Sonoma County Water
Agency*®” In Hagood the court concluded that the plaintiff Material Government Misrepresentation Leads to Reimburse-

voluntarily provided the information because his job did not ment of Gross Receipts Tax
require him to expose fraud. Rather, his job involved drafting
contracts and performing other legal services. In a negotiated procuremedim Sena Construction C&

initially included New Mexico’s “gross receipts tax” in its offer
Some commentators have found the Ninth Circuit's decision for a construction contract. Despite Sena'’s assertion to the con-
in theBiddle significant, because the court drew a bright line in tracting officer that the state gross receipts tax was applicable
determining when an action has been disclosed puBifcly. to the project, the contracting officer insisted that the federal
government was exempt from the tax. Sagaeed not to
include the tax in its proposal because of the Bureau of Land
Taxation Management's (BLM) assurances that it would either obtain a
tax exemption or reimburse the contractor for any tax exacted.
Burden of Investigating Tax Ramifications Is on the Contractor Nevertheless, the contract still contained the usual clause mak-
ing the contractor liable for all taxes. The BLM did not get an
In Centric-Jones Constructaf® the contractor contended exemption, and the contracting officer denied a claim for reim-
that the government’s solicitation implied that the construction bursement. The IBCA held that Sena was entitled to have the
project was located only within rural Pima County, Arizona. contract reformed to recover $47,131.59 of the New Mexico

865. Biddle 147 F.3d at 825. The court analogized the case to United 8tated Devlin v. California, 84 F.3d 358 (9th Cir. 1998grt. denied117 S. Ct. 361
(1996). InDevlin, a government employee told the plaintiffs of alleged fraud in which he participated (falsified records). One of tfie plaggeded to tell a
newspaper reporter about the fraud. The newspaper reported the fraud. Within a week after the newspaper accounts filecbkdpiitamaction. The Ninth
Circuit held that because the action was filed after the newspaper disclosed the fraud publicly, the district court$aaktsahjumnless the plaintiffs were an “original
source” of the information. Biddle, 147 F.3d at 825.

866. Biddle, 147 F.3d at at 829 (citing United Staées rel.Fine. v. Chevron Corp., 72 F.3d 740 (9th Cir. 1995))Fifre, the relator was a supervisory auditor for
the DOE’s Office of Inspector General. The Ninth Circuit held, in part, that he was a salaried government employee, tomigeltzt fraud by the very terms
of employment.Fine, 72 F.3d at 743.

867. 81 F.3d 1465 (9th Cir. 1996).

868. Robert M. CowerQui Tam Litigation: Ninth Circuit Rules Contracting Officer Cannot File Qui Tam Case Against StaféakdCont. Daily (BNA), June 1,
1998,available inWESTLAW, Legal News, BNA-FCD, June 1, 1998 FCD, d2.

869. Centric-Jones Constructors, No. 3899-98, 1998 WL 596779 (IBCA Sept. 2, 1998).
870. Id.

871. Jim Sena Constr. Co., No. 3761-3765, 1998 WL 401633 (IBCA July 16, 1998).
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gross receipts tax paid, plus interest, for the misrepresentatiomtlause was unambiguous in requiring the GSA to pay only its
relied upon by the contractor to its detriment. portion of the increases in “real estate taxes,” not special assess-
ments.

Special Assessment or Tax: What is the Plain Language
of the Agreement? Freedom of Information Act (FOIA) 8"

In Wright Runstad Properties Ltd. Partnersfiipthe GSA In Gilmore v. United States Department of Ene¥§yJ.S.
entered into a lease for office space that contained a “tax adjustbistrict Court Judge William H. Orrick ruled that computer
ment” provision. This clause obligated the government to “pay software developed by a government contractor was not an
additional rent for its share of increases in real estate taxes” lev*agency record” because the agency lacked controls over it, and
ied on the building. During the lease term, Seattle built a busit illustrated nothing about the agency’s decision-making pro-
tunnel near the leased office building. To help defray the costcess. Alternatively, Judge Orrick ruled that even if the software
of the tunnel, Seattle levied a special assessment on commercialas an “agency record,” FOIA Exemption F&tiwould pro-
properties located nearby. The city levied a special assessmelwct it from release because disclosure would result in substan-
against Wright Runstad. Wright Runstad then “charged” a protial competitive harm to the contractor.
rata share to the GSA. The COFC held that the “tax adjust-
ment” provision in the lease did not obligate the GSA to cover
any portion of the special tunnel assessment. Instead of focus- Sandia Corporation developed the software while perform-
ing upon governmental tax immunity issd&she court viewed ing a management and operations contract for the DOE. By the
the government’s obligations under “common law rules of con- terms of the contract, the software was initially the property of
tract interpretation®# the government. The DOE, however, transferred the software

to Sandia based upon Sandia’s promise to commercialize the
software. While transferring title to Sandia, the agency

The court unequivocally stated that “tax adjustment” clausesreserved a nonexclusive license to use the software on behalf of
can obligate the government to pay additional rent for its prothe United States. Judge Orrick held that this limited interest
rata share of increases in real estate taxes levied on a lessordid not provide the agency with the unrestricted use required to
property. A lease that obligates the government to pay realive it control over the record for FOIA purpo$&s.In addi-
estate taxes, however, does not bind the government to indention, Judge Orrick ruled that the software was not an agency
nify the lessor for special assessméfitsThe government can  record because it did “not illuminate the structure, operation, or
be held responsible for special assessments that are true substiecision-making structure of DOE2*
tutes for general real estate taxes pursuant to “tax adjustment”
clauses’ The court was not persuaded that the tunnel assess- Judge Orrick found that the software was exempt from man-
ment was a “real estate tax in disguise.” The court identifieddatory disclosure as “commercial or financial information
the tunnel assessment as an example of “the very definition obbtained from a person and privileged or confidentél Not-

a special assessment.” Finally, the plain meaning of the “taxing that the contractor had already licensed the software to
adjustment” clause was dispositive. The “tax adjustment” another company for over $200,000, Judge Orrick declared that

872. 40 Fed. CI. 820 (1998).

873. Under the intergovernmental tax immunity doctrine, the federal government is immune from state faxati®&23. Here, the court concluded that this doc-
trine was not applicable because the federal governmental was not &eedcCulloch v. Maryland, 17 U.S. 316 (1819).

874. Wright Runstagd40 Fed. Cl. at 824.

875. Id. (citing McDaniel Bros. Constr. Co., GSBCA Nos. 6973, 7283, 84-2 BCA 1 17aff9T pn reconsiderationGSBCA No. 7283-R, 84-3 BCA 1 17,683).
876. Id. at 825.

877. 5U.S.C.A. § 552 (West 1998).

878. 4 F. Supp.2d 912 (N.D. Cal. 1998).

879. Exemption Four allows withholding records that are trade secrets and commercial or financial information obtained foonthaipamns privileged or confi-
dential. Trade secret is defined as “secret, commercially valuable plan, formula, process, or device that is used fuy,theeperking, compounding, or processing

of trade commaodities and that can be said to be the end product of either innovation or substantial effort.” 5 U.S.QWe$ £928).

880. Id. at 918 (citing Tax Analysts v. United States Department of Justice, 913 F. Supp. 599 (D. D.Caft'a98)7 F.3d 923 (D.C. Cir.) (unpublished table
decision),cert. denied118 S. Ct. 336 (1997)).

881. Id. at 920 (citing SDC Dev. Corp. v. Mathews, 542 F.2d 1116 (9th Cir. 1976); Baizer v. United States Dep't of the Air Fétcaupg7225 (N.D. 1995)).
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“[i]f the technology is freely available on the internet [where Protection of Stratospheric Ozone and Halon Manufacture:

the requester had promised to put it], the value of Sandia’s A Final Rule

copyright effectively will have been reduced to z€¥6.Judge

Orrick then concluded that there “can be no doubt that corpora- On 5 March 1998, the EPA issued a final rule governing the

tions will be less likely to enter into joint ventures with the gov- manufacture of halon blen&s. The final rule bans the manu-

ernment to develop technology if that technology can be facture of halon blends. It also prohibits the intentional release

distributed freely through the FOIA, irrespective of any intel- of halons during technician training. The intentional release of

lectual property rights retained by the corporaticfs.” halons is also prohibited during testing, repair, and disposal of
halon-containing equipment. The rule also requires appropriate
training of technicians concerning emissions reduction and the

Environmental Contracting proper disposal of halons and halon-containing equipment.
Comprehensive Guidelines for Buying Products Containing In the final rule, the EPA lists specific U.S. military installa-
Recovered Materials tions that are affected by the bah.Other affected organiza-

tions are those that manufacture halon blends, owners of halon-
On 26 August 1998, the EPA published a proposed rule thatcontaining equipment, and persons who test, repair, or dispose
designated nineteen new items that are or can be made witbf total flooding systems or hand-held fire extinguishers. It also
recovered materiaf8® The guidelines set forth specific proce- includes those who employ technicians to service such equip-
dures. Within one year after publishing the guideline items, ment. From this rule, government agencies are likely responsi-
each agency must develop an affirmative procurement progranble for their contractors performing government contracts
ensuring that that it will purchase these items to the maximumwithin these categories.
extent practicablé&® Also, while using the guideline items,
agencies must not jeopardize the intended end use of the
item 887 The statutory requirement to purchase these items Federal Compliance With Right-To-Know Laws
applies only to procurements over $10,000. It also applies
when the purchased quantity of functionally equivalent items ~ On 23 February 1998, the FAR Council adopted a final rule
procured in the fiscal year exceeds $10,800. on Federal Compliance with Right-To-Know Laws and Pollu-
tion Prevention Requirememt¥. The final rule adopts the
interim rule with change®? The final rule also amends FAR
Part 23 and Part 52, and implements Executive Order (EO)
12856%3 This executive order requires federal facilities to

882.5 U.S.C.A. § 552(b)(4) (West 1998).

883. 4 F. Supp. 2d at 923.

884.1d.

885. 63 Fed. Reg. 45,558 (1998). These items include nylon carpet with backing containing recovered materials, cagyéosebliefill, railroad grade crossing
surfaces, park and recreational furniture, playground equipment, food waste compost, and plastic lumber landscaping pogiersTarenew items also include
solid plastic binders, plastic clipboards, plastic file folders, plastic clip portfolios, plastic presentation foldersnébanthadsorbents, awards and plaques, indus-
trial drums, mats, signage, and manual-grade strapping. The proposed rule adds to the EPA's previous list of items ewadensidmraterials. These include
floor tiles, structural fiberboard, laminated paperboard, tires, oil, cement and concrete containing fly ash, paper pittingts)dulation, engine coolants, patio
blocks, traffic cones, traffic barricades, playground surfaces, running tracks, hydraulic mulch, yard trimmings compostyaffiog containers, office waste recep-
tacles, plastic desktop accessories, toner cartridges, binders, and plastic trash bags. 61 Fed. Reg. 57,748 (1996).

886. 42 U.S.C.A. § 6962(e) (West 1998).

887. 1d. § 6962(d)(2).

888. Id. The Resource Conservation and Recovery Act (RCRA) offers some exceptions to these requirements. These exceptiopaueitifgtieentracting
officer determines that the items meeting the statutory requirements are not reasonably available within a reasonablénperiad tf meet the performance
standards set forth in the specifications, or fail to meet the reasonable performance standards of the procuring ageneis thl@ontracting officer also con-
siders price, availability, and competition.

889. 63 Fed. Reg. 11,084 (1998).

890. Id.

891. 63 Fed. Reg. 9051 (1998).

892. 62 Fed. Reg. 12,690 (1997).
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comply with the planning and reporting requirements of the The GAO Upholds Solicitations Requiring Compliance with

Pollution Prevention Act of 1990 (PPA)and the Emergency Local Environmental Requirements

Planning and Community Right-To-Know Act of 1986

(EPCRA)®5 Considering the public comments in response to  In Red River Service Corf%°the GAO ruled that a solicita-

the interim rule, the FAR was revised in an effort to clarify the tion for solid waste collection and disposal services properly

obligations of federal facilities to comply with the reporting and included a provision requiring contractors to comply with local

emergency planning requirements of the applicable stéfates. ordinances. The GAO upheld this provision although it had
previously ruled that major federal facilities were exempt from

The rule applies to all contractors (including small busi- local ordinances.

nesses) that use toxic or hazardous substances in the perfor-

mance of contracts on federal facilitlés Affected contractors The Navy issued a solicitation for solid waste collection and

must provide all necessary information to assist the federaldisposal for Camp Pendleton, in San Diego County, California.

facility in meeting its reporting requirements under the PPA, The IFB envisioned a fixed-price, indefinite quantity contract.
EO 12856, and the EPCR. The IFB listed the requirements of San Diego County Ordi-

nance Number 8790 as a prerequisite for contract award. This
ordinance required the awardee to have a non-exclusive solid
The GAO Reviews the DOD's Use of Single Contracts for \yaste management agreement with the county. Red River
Multiple Support Services argued that this requirement unduly restricted competition. It
also argued that this was unnecessary because Camp Pendleton

On 27 February 1998, the GAO released a report reviewingwas a major federal facility and not required to comply with
the DOD’s use of a single contract for multiple base operationsjocal environmental requiremeris.

functions®® The report is based on the use of single contracts

for multiple base operations support services at ten CONUS  The GAO disagreed with Red River. First, the GAO stated
military installations. In this report, the GAO discusses how that the procuring agency is required to specify its needs and
installations used these types of contracts for environmentakhen solicit bids in a manner that achieves full and open compe-
cleanup and other environmental services. The report offers aition.*2 In preparing its solicitation, the agency believed that
good review for any agency deciding whether to use a multiplejt must comply with the requirements of the RCRASecond,
support service contract. It covers the characteristics of thesghe GAO discussed its previous decisions in this®#read
contracts, the services used, their costs and efficiencies, and lesound that government facilities were not exempt from the gen-
sons learned. eral requirement that they comply with local rules that address

893. Exec. Order No. 12,856, 3 C.F.R. 616 (1994).

894. 42 U.S.C.A88 13,101-13,109 (West 1998).

895. Id. §§ 11,001-11,050.

896. 63 Fed. Reg. 46,596 (1998).

897. Id.

898. To meet these requirements, FAR 52.223-5 was revised to read:
(b) The Contractor shall provide all information needed by the Federal facility to comply with the emergency planning regointements
of Section 302 of EPCRA,; the emergency notice requirements of Section 304 of EPCRA,; the list of Material Safety Data\8feekbly/ req
Section 311 of EPCRA; the emergency and hazardous chemical inventoryf orms of Section 312 of EPCRA, the toxic chemioaeérategse
of Section 313 of EPCRA, which includes the reduction and recycling information required by Section 6607 of PPA; andcthemaat
reduction goals requirements of Section (c) 3-3-2 of Executive Order 12856.

Id.

899. GNERAL AccouNTING OFFICE, BAsE OPERATIONS—DOD's Use oF SINGLE CONTRACTS FOR MULTIPLE SUPPORT SERVICES, REPORTNO. GAO/NSIAD-98-82 (Feb. 27,
1998).

900. B-279250, May 26, 1998, 98-1 CPD 1 142.

901. Monterey City Disposal Serv., Inc., B-218624, Sept. 3, 1985, 85-2 CPD 1 261; Solano Garbage Co., B-225398, F8@-5RB7| 125; Oakland Scavenger
Co., B-236685, Dec. 19, 1989, 89-2 CPD 1 565; Waste Management of N. Am., Inc., B-241067, Jan. 18, 1991, 91-1 CPD { 59.

902. 10 U.S.C.A § 2305(A)(1)(a)(l) (West 1998).

903. RCRA states that each Federal agency engaged in the disposal or management of solid or hazardous waste must tdetgyalyitiade, interstate, and
local requirements concerning the control of these wastes as any other entity would be required. 42 U.S.C. A. 8§ 69@B@8)\West
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solid and hazardous waste collection and disposal. In makingonmental executive is required to develop a government-wide
this decision, the GAO deferred to the EPA's opirfilinThe waste prevention and recycling strategic plan within 180 days.
GAO pointedly stated that it would no longer follow its previ- The plan must: (1) include initiatives for the acquisition of
ous decisions in this area. environmentally preferable products, (2) devise ways to
develop affirmative procurement prografis(3) review and
revise standards and specifications, and (4) aid in the develop-
New Executive Order on Recycling ment of new technologies for the creation and use of these prod-
On 14 September 1998, President Clinton signed ExecutiveUCtS'
Order 1310F* Entitled “Greening the Government through  The executive order further discusses specific types of envi-
Waste Prevention, Recycling, and Federal Acquisition,” the yonmentally preferable products. First, it increases the mini-
new executive order revokes Executive Order 12873 ike mum content standard for printing and writing paper to no less
its predecessor, however, Executive Order 13101 also stategnan thirty percent postconsumer material. If this paper is not
“[clonsistent with the demands of efficiency and cost effective- reasonably available, does not meet performance requirements,
ness, the head of each executive agency shall incorporate wast is cost prohibitive, the agency must purchase paper contain-
prevention and recycling in the agency’s daily operations anding no less than twenty percent post consumer material. Thus,
work to increase and expand markets for recovered material$he executive order suggests that agencies can no longer use vir-
through greater federal government preference and demand foéin paper. This requirement is effective 1 January 1999.
such products®® It also states that “agencies shall comply
with executive branch policies for the acquisition and use of  Fipally, the executive order requires agencies to establish
environmentally preferable products and services and imple-gog)s for solid waste prevention and recycling by 1 January
ment cost-effective procurement preference programs favoringypoo. Contractors working at government-owned, contractor-
the purchase of these products and servites.” operated facilities, or providing work on government contracts,

. ) o must also comply with this executive order.
The executive order provides a number of definitions. It

defines “environmentally preferable” as “products or services

that have a lesser or reduced effect on human health and the Ethics in Government Contracting
environment when compared with competing products or ser-
vices that serve the same purpd8e.lt also defines “life cycle OGE Proposes Changes to Standards of Ethical Conduct

assessment” as “the comprehensive examination of a product’s

environmental and economic aspects and potential impacts The Office of Government Ethics (OGE) has proposed
throughout its lifetime, including raw material extraction, trans- amending the standards of conduct rules governing Executive
portation, manufacturing, use, and dispo&al.” branch employee®? Of interest to procurement practitioners

are the OGE'’s proposed changes to the gift Piflesid the

The executive order creates a steering committee, a federainancial conflict of interest rules that implement 18 U.S.C.A.
environmental executive, a task force, and agency environmeng g5

tal executive positions within each agency. The federal envi-

904. Seesupranote 902.

905. The GAO is required to defer to the EPA's reasonable interpretation of its regulations. Israel Aircraft Indus2582293July 26, 1995, 95-2 CPD 1 46.
906. Exec. Order 13,101, 63 Fed. Reg. 49,643 (1998).

907. Exec. Order 12,873, 58 Fed. Reg. 54,911 (1993).

908. Id.

909. Id.

910. Id.

911. Id.

912. 42 U.S.C.A. § 6002 (West 1998).

913. Standards of Conduct for the Executive Branch, 5 C.F.R. pt. 2635 (1998).
914. 63 Fed. Reg. 41,476 (1998).

915. Seel8 U.S.C.A. § 208 (West 1998); 63 Fed. Reg. 45,415 (1998).
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Gifts. The OGE proposes two changes to the gift rules. First,gifts from a particular occasion or to aggregate only gifts from
the OGE proposes to clarify the meaning of gifts given each sourc®? The OGE proposes amending the rule to state
“because of the employee’s official positidh” Currently, the that the de minimus exception allows gifts aggregating at
OGE's regulations define these gifts as those that would nottwenty dollars “per source per occasiéfi.”According to the
have been “solicited, offered, or given had the employee notOGE, this amendment would allow employees to accept gifts
held his position as a Federal employ#é.In the OGE's view, from any source per occasion if the aggregate amount per
agencies have interpreted this definition too broadly. For exam-source stays under the twenty-dollar exceptitn.

ple, the OGE notes that some agencies interpret the rule to

encompass gifts based on the “mere happenstance” that the, ] ) )
recipient was a government employee. Thus, the OGE pro_Fmanmal Conflicts of InterestThe OGE also proposes to align

poses to change the rule to cover situations where thd!S regulatory language with that of 18 U.S.C.A. § 208. The
employee’s “status, authority, or duties” associated with the @Mendments® propose to codify the OGE's long-standing
employee’s federal position motivate the gis.Under this advice that 18 U.S.C.A. § 208 contr_ols_ su_bpart F of its stan-
definition, employees may accept a gift if the gift is motivated dards of conduct regulatiof®.When it first issued the stan-

by circumstances unrelated to the employee’s official status,dards of conduct regulations in 1992, the OGE combined in
authority, or dutie€’® Employees, however, still may not subpart F the restrictions from 18 U.S.C.A. § 208 relating to

accept gifts from “prohibited sources,” meaning employees negotiating for employment with those from Executive Order
27 i
cannot accept gifts from those who currently do business or!2674°’ on seeking employment.

seek to do business with the employee’s ag&ficy. As a result, subpart F contained discrepancies among vari-

Second, the OGE intends to clarify the exception for gifts US sections. Some sgctions adopt the “seeking employment”
totaling twenty dollars or less per occasion. Currently, the reg-l2nguage of the executive order, a term that encompasses both

ulation allows an employee to accept unsolicited gifts having annegotiating and other lesser contacts. The language also covers

aggregate market value of twenty dollars or less per occasionSituations where the employee’s “performance or nonperfor-

The aggregate market value of individual gifts, however, mance of official duties” will affect the financial interests of a
received from any one person must not exceed fifty dollars in aPfSPective employ€f? By contrast, other sections mirror 18
calendar yea®! The OGE has noted that some ethics officials Y-S-C-A. 8 208 and extend the coverage only to a “particular
and employees are confused about whether to aggregate ainatter that has a direct and predictable effect” on those finan-

916. 5 C.F.R. § 2635.203(e) (1998).
917. Id.
918. 63 Fed. Reg. at 41,476.
919. The OGE proposes a new example to illustrate the new defiritioat 41,477.
920. 5 C.F.R. § 2635.203(d) defines “prohibited source” as any person who seeks official action by the agency, does $eeksdassdo business with the agency,
conducts activities regulated by the agency, has interests affected by the employee’s performance or nonperformancéubfesificias an organization a majority
of whose members fall within the preceding groups.
921. 5 C.F.R. § 2635.204(a) (1998).
922. 63 Fed. Reg. at 41,477.
923. Id.
924. OGE also proposes a new example to illustrate this change:
During off-duty time, an employee of the Department of Defense (DOD) attends a trade show involving companies that argda®@bscont
He is offered a $15 computer program disk at X Company’s booth, a $12 appointments calendar at Y Company'’s booth, act adgthi lu

$8 from Z Company. The employee may accept all three of these items because they do not exceed $20 per source, evetotabogitehe
than $20 at this single occasion.

925. 63 Fed. Reg. at 45,415.
926. 5 C.F.R. 88 2635.601-606 (1998).
927. Exec. Order No. 12,674, 3 C.F.R. 215 (1990).

928. See5 C.F.R. §8§ 2635.601-602 (1998).

94 JANUARY 1999 THE ARMY LAWYER « DA PAM 27-50-314



cial interest$? To close this gap, the OGE proposes amendingtact a “right of first refusal” under an OMB Circular A-76 pro-
subpart F to conform to 18 U.S.C.A. § 208. Each section incurement3® Additionally, the SOCO Memorandum permits
subpart F will state that it restricts only those employees “par-DOD agencies, in certain cases, to discipline employees whom
ticipating personally and substantially” in a particular matter. the agency has ordered to perform procurement duties but
By erasing this “unintended” discrepancy, the OGE hopes tobecome disqualified when they seek employment with a con-
eliminate confusion and provide a clear meaning to the regula-tractor®®”

tory languagé°

i _ Small Talk Not Enough to Show Agency Bfas
DOD Issues Guidance on Procurement Integrity Rules
) In Oceanometrics, Ingcthe Navy issued a RFP for an anti-
On 28 August 1998, the Director of the DOD Standards of g\,hmarine warfare development program. In a subsequent pro-
Conduct Office (SOCO) issued new guidance for the DOD (ggt Oceanometrics claimed that a Navy employee working on
agencies to use when confronted with Procurement Integrityihe contract socialized with a competitor and leaked procure-
Act (PIA) issues™ The product of the Procurement Integrity - ant_sensitive informatiot® The GAO dismissed the case,
Tiger Team (PITT}?* the SOCO Memorandum attempts {0 finging no nexus between the social contacts and Oceanomet-
interpret the 1997 changes to the PIA. rics’ claim that the government employee divulged contract-
sensitive data. Rather, the GAO highlighted key facts that
The SOCO Memorandum addresses several areas that roYgefiected any agency bias. The Navy and the contractor per-
bled ethics counselors previously. For example, it recommends;onne| met in a public place with groups of other professionals.
that agencies stop using the obsolete term “procurement offi-pqgitionally, the GAO noted that Oceanometrics personnel
cial,” and substitute a person’s position, such as Program Many,ee also present at this Navy-sponsored locale. Finally, the
ager and Source Selection AuthorPFy". The SOCO 0 targeted employees denied having a personal friendship.
memorandum also clarifies that the PIA's one-year post- geyving on these facts, and finding no contrary evidence, the

employment ban, which applies to persons holding certain pro-gag ghserved that “socializing between an individual partici-

curement-related positions, extends only to the prime contrac-p(,j‘ting in a competitive procurement and a government con-

935 i . .. . . .
tor>* It discusses when employees must report employment,ting official does not, in and of itself, warrant a conclusion
contacts, including whether an employee must report as a cong, 4+ pias or preferential treatment occurr&.”

929. See5 C.F.R. § 2635.604(a), § 605(a), § 2635.606(a) (1998).
930. 63 Fed. Reg. at 5,415.

931. Memorandum, Director, DOD Standards of Conduct Office, to Members of the DOD Ethics Community, subject: GuidanéatorApipthe Procurement
Integrity Law and Regulation (28 Aug. 1998) [hereinafter SOCO Memorancwai]able at<http://www.defenselink.mil/dodgc/defense_ethics/

932. The DOD formed the PITT to propose guidance for the DOD agencies when applying and interpreting the PIA. MemPB¢fg afcheded the DOD Stan-
dards of Conduct Office, the individual services, the DLA, and the National Security Agency (NISA).

933. 41 U.S.C.A. § 423 (West 1998).
934. SOCO Memoranduraypranote 932, para. 1.
935. Id. para. 2. The SOCO Memorandum, however, allows ethics counselors to find inappropriate compensation from “sham” subcontracts.

936. Id. para. 6. The FAR requires a clause in OMB Circular A-76 procurements giving government employees adversely affectatragtthevand a right of
first refusal for employment under the contract. FARjranote 15, at 7.305(c).

937. SOCO Memorandursypranote 932, para. 10. The SOCO Memorandum states, in part:
If a civilian employee or military service member is ordered to perform duties consistent with his or her position, sémtmathpetuties of
Source Selection Authority, and that individual takes actions that require disqualification from those duties, that inthyitheasubject to
administrative action. Actions taken by an employee that result in disqualification may be construed as a refusal tegigriechuaties.
Id.
938. Oceanometrics, Inc., B-278647.2, June 9, 1998, 98-1 CPD { 159.
939. Oceanometrics also raised other issues. It alleged that amendments to the RFP set overly restrictive requireynpatsdonéleand created unfair cost
realism factors; that the Navy weighted certain experience improperly when evaluating key personnel; and that the céfiteatixtgreded the incumbent’s con-

tract improperly to favor that firm’s competitive stance during the procurement prodeas2.

940. Id. at 5.
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Organizational Conflicts of Interest A Shot in the Arm: The GAO Finds no Conflict of Interest.
Likewise, the GAO found no evidence to support conflict of
Contracting agencies must review potential organizationalinterest charges in a vaccine contfAttUnlike most organiza-
conflicts of interest and, if possible, reduce or avoid, those con-tional conflict of interest cases, the GAO focused on the extent
flicts prior to contract awarf! Two interesting but unsuccess- to which government involvement pre-and post-contract cre-
ful attempts to argue the presence of organizational conflicts ofated an organizational conflict of interest.
interest areProfessional Gunsmithing In? and Battelle
Memorial Institute®*® In Battelle Memorial Institutethe Army Joint Program
Office for Biological Defense awarded a contract to DynPort
for biological defense vaccines. In its proposal, DynPort pro-
GAO Shoots Down Conflict of Interest Chargéds.Profes- posed using testing facilities at the U.S. Army Medical
sional Gunsmithing In¢ the FBI issued a solicitation for .45 Research Institute of Infectious Diseases (USAMRIID). Two
caliber pistols. The FBI hired a gun consultant as a technicalUSAMRIID employees served on the SSEB. Battelle claimed
advisor on the weapon. Eight offerors submitted proposals,that DynPort’s proposal created an organizational conflict of
including Professional Gunsmithing and Springfield Armory. interest. The Army, however, interpreted DynPort’s proposal
Following testing and evaluation, the FBI awarded the contractdifferently, finding that a DynPort subcontractor would be
to Springfield Armory. Professional Gunsmithing protested the responsible for meeting the testing requirements at either its
award. facility, with USAMRIID, or with another Army facility. From
these facts, the GAO agreed with the contracting officer that no
Professional Gunsmithing argued that the FBI tainted its conflict of interest existed, finding USAMRIID’s potential
award to Springfield because a conflict of interest existed involvement “limited.®®
between the gun consultant and the awardee. Specifically, Pro-
fessional Gunsmithing claimed that the consultant had sued In this case, the GAO addressed an issue one commentator
Springfield over a gun design to which the consultant holds apredicts will arise with increasing frequency in light of the gov-
trademark. As part of the settlement, Professional Gunsmithingernment’s push towards outsourcing and privatiztforThe
claimed that Springfield could use the consultant’s design in GAO framed the issue as follows:
future guns if it paid royalties to the FBI's consultft.
[W]here a potential contractor proposes to

Labeling the claimed conflict of interest as “remote and meet a solicitation’s requirements by offering
speculative,” the GAO denied the prot¥st.The GAO found performance by a government facility, and
no evidence that Springfield used the consultant’s gun design personnel employed by that facility are
for the FBI procurement. The GAO, however, found over- involved in evaluating the competing offer-
whelming evidence that the consultant did not influence the ors’ proposals, it is incumbent on the con-
procurement either for Springfield or against Professional Gun- tracting officer, in complying with the
smithing. The GAO concluded that speculative conflicts of requirements of FAR § 3.101, to consider
interest do not violate the FAR, which requires agencies to whether similar situations involving contrac-
avoid or mitigate significant conflicts of interé4t. tor organizations would require avoidance,

neutralization or mitigation and, if so, to take
remedial actioff?°

941. FARsupranotel6 , at 9.504(a).

942. B-279048.2, 1998 WL 526375 (Comp. Gen. Aug. 24, 1998).

943. B-278673, Feb. 27, 1998, 98-1 CPD ¥ 107.

944, Professional Gunsmithing Inc1998 WL 526375, at *2-3.

945. Id. at *3.

946. Id. at *4. Professional Gunsmithing argued that any hammer resembling the consultant’s trademarked hammer is, in faetconsulifatht’s hammers, the
sale of which benefited the consultant. The GAO disagreed. The record showed that Springfield’s proposal stated itawmanthusedesign from another man-
ufacturer. Moreover, the pistols Springfield submitted for testing did not use the consultant’'s hammer. Thus, the GA®Dbasisdaconclude that Springfield
would use the consultant’s design for the FBI contrétt.

947. Battelle Memorial Inst., B-278673, Feb. 27, 1998, 98-1 CPD { 107.

948. Id. at 8.

949. Limited Agency Role in Performing Contract Doesn' Create Significant Conflict, GAQFaksCont. Daily, (BNA), May 1, 1998yailable inWESTLAW,
Legal News, BNA-FCD, May 1, 1998 FCD, d7.
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Noting that FAR subpart 3.1 does not provide guidance for The GAO sustained the protest, finding that the Army’s
these situations, the GAO stated that section advised governargument “misses the point” of the organizational conflict of
ment employees to “avoid strictly any conflict of interest or interest regulatiori% requiring the Army to address the conflict
even the appearance of a conflict of interest in Government-of interest issues. The GAO did not, however, require the Army
contractor relationshipg?® According to the GAO, the organi- to eliminate from the competition educational institutions
zational conflict of interest provisions in FAR subpart 9.5 already providing courses at Fort Rucker. Instead, it recom-
addressed analogous situations involving contractor organizaimended that Army avoid or reduce the conflict through “appro-
tions. Specifically, FAR subpart 9.5 requires the contracting priate restraints” on contract performance. It suggested a
officer to analyze situations on a case-by-case basis to see if theontract clause precluding an educational institution awarded
agency must avoid, neutralize, or minimize an organizationalthe contract from advising service members to enroll in its
conflict of interest. The GAO concluded that the contracting courses. The GAO recommended the Army amend the solici-
officer met the dual requirements of FAR subpart 3.1 and FARtation to address the conflict issue and then resolicit.
subpart 9.5. It agreed that USAMRIID played a “limited” role
in performing DynPort’s contract, and any significant conflict
of interest was dispelled when USAMRIID personnel evaluated
DynPort’s proposal.

Construction Contracting
Knowledge Not Superior if Reasonably Available

Dont Shoot! The GAO Tells Army to “Execute” Conflict of In May 1994, the USPS issued a solicitation for a new post
Interest Clause in ContracBy contrast, the GAO sustained an office.®*> Among other things, the solicitation contained a
organizational conflict of interest protestJ&E Associates, project manual and a construction rider. The project manual
Inc.®? In that case, the Army issued a RFP for educational sup-contained the project specifications, the preliminary soils test-
port services at Fort Rucker, Alabama. The solicitation did noting report?®*¢ and a health department permit for the septic sys-
contain an organizational conflict of interest clause prohibiting tem. It did not, however, contain the full soils testing refjért.
prospective offerors currently offering courses at Fort RuckerInstead, the project manual indicated that the USPS would
from submitting proposafs® J&E Associates Inc. protested, make the full report available upon request. The construction
asserting that the solicitation failed to address the conflicts ofrider required offerors to examine the site and held the lessor
interest of an institution which, if awarded the contract, could responsible for all surface and subsurface site conditidns.
advise Army personnel to enroll in its courses. It alleged that

the solicitation should contain a clause preventing those educa- Thomas J. Young, Jr. visited the site and reviewed the
tional institutions from competing for the contract. The Army project manual before he submitted his offer, but he did not
argued that no organizational conflict of interest would arise request the full soils testing report. As a result, Mr. Young did
because the solicitation required the contractor to act in the bestot know that the full report indicated that a house previously
interest of the service member and the government. had occupied the site. Similarly, Mr. Young did not know that

950. Id. at 5.
951. FARsupranote 15, at 3.101, states:
Government business shall be conducted in a manner above reproach and, except as authorized by statute or regulatibeteviitipanmp
tiality and with preferential treatment for none. Transactions relating to the expenditure of public funds require theédggestf public
trust and an impeccable standard of conduct. The general rule is to avoid strictly any conflict of interest or evendheeappaaonflict of
interest in [glovernment-contractor relationships.
952. B-278771, Mar. 12, 1998, 98-1 CPD { 77.
953. The draft solicitation included a clause prohibiting such institutions from competing. However, the contractimgaficeended deleting this clause, finding
that these institutions could offer “objective advice and assistance to service members,” and that any potential biag in asséstice member’s selection of

courses would be mitigated by the Army’s direct oversight of the contichcat 2.

954. |d. at 3. The GAO observed that an organizational conflict of interest could arise from a contractor’s relationship wittit@seregardless of its good faith
and adherence to the contract terms.

955. Thomas J. Young, Jr., PSBCA No. 3885, 98-2 BCA 1 29,772. The solicitation required the successful offeror to pusitbasertktruct a post office based
on the USPS’s plans and specifications, and lease the post office back to the USPS for a basic term of twedtyayddig527.

956. Id. at 147,528. Among other things, the preliminary soils report contained a two-page cover letter, a one-page Perk Tesa Smeipage soil boring plot
plan, and boring logs showing the results of two soil borings and two percolation badngs147,527.

957. Id. at 147,528. Neither the architect who prepared the plans and specifications for the post office, nor the USPS projectadahadell report.ld. at
147,527.
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the full report indicated that the contractor might encounter old cessionaire contract to Home Entertainment International, S.A.
footings, septic tanks, or other hidden features during grading(HEISA). In August 1989, the naval station commander barred
operations>® all members of the company from the base for criminal activity
related to their business operations. Home Entertainment Inter-
On 22 August 1994, the USPS accepted Mr. Young's offer national S.A. filed a “formal protest” with the commander in
and executed the lease agreement. Several months later, M&eptember 1987, claiming that the Navy’s action was a breach
Young's subcontractor found and removed the remains of aof contract® The contractor also advised it would sue in the
house that was buried at the site. Mr. Young then submitted &United States Court of Claims” for damages and lost pr¥fits.
claim for his increased costs. Apparently, the Navy took no action in response to HEISA's
“claim.”
The central issue was whether the USPS was liable for Mr.
Young’s increased costs because it failed to disclosed “superior In February 1997, HEISA filed a certified claim with the
knowledge” regarding the site. Mr. Young argued that the naval station commander demanding $500,000 for lost profits
USPS had a duty to tell prospective offerors that a house hadnd the value of property “confiscated” by the Navy. Again, the
once occupied the site, and debris may still be beneath the suNavy did not respond, and the contractor appealed to the
face. In addition, Mr. Young argued that the information in the ASBCA. The Navy moved to dismiss the case for lack of juris-
project manual was misleading because it did not show anydiction, arguing that the six-year statute of limitatféhappli-
subsurface debris. The board disagreed with Mr. Young. Thecable to civil actions barred the appeal. The board disagreed,
board found that the information in the project manual was however, and noted that the bar applies only to civil actions
accurate and made no representations about subsurface condited in a judicial court. The board concluded further that a
tions at locations other than the boring site locatt®hslhe “cause of action” had not accrued for purposes of filing a com-
board then found that the information in the full soils testing plaint under the statute because the mandatory administrative
report was reasonably available to Mr. Young. Therefore, theforum had not rendered a decisih.
board denied Mr. Young's “superior knowledge” claith.

Information Technology
NAF Contracting Regulatory Changes
Claim Filed with Board Seven Years After Termination Not
Barred by Statute of Limitations ITMRA ImplementedOn 9 December 1997, the DAR Council
and the Civilian Agency Acquisition Council issued a final rule
In 1987, the Composite Recreational Fund at the U.S. Navalamending the FAR® to implement the Information Technology
Station, Panama Canal, awarded a five-year video rental conManagement Reform Act (ITMRA) of 199¢. The final rule

958. Id. at 147,528. The construction rider stated, in part, that: “Offerors must examine the site and be thoroughly acqué#ietednditions thereon. The Lessor
will be responsible for site conditions including but not limited to subsurface or latent physical conditions or unknowah ginydiitons of an unusual nature dif-
fering materially from those ordinarily encounteredd. This language is unique because it relieves the USPS of liability for differing site condiBieeBAR,
supra note 16, at 52.236-2.
959. Thomas J. Young, J88-2 BCA 1 29,727 at 147,527. The project manual stated, in part:
[S]pecial attention should be directed to locating and removing any buried pipelines, septic tanks, drain fields or batenietavse this
area was previously occupied by a house, there is the potential for grading operations to uncover old footings, septmtti@enksdden
features in the subsurface. Generally, such features will require removal; however, details regarding their treatmeae tetasinieel on a
case-by-case basis.
Id.

960. Id. at 147,530. The board distinguishéxited States v. Atlantic Dredging Gmecause the government in that case misrepresented the actual site conditions.
SeeUnited States v. Atlantic Dredging C#53 U.S. 1, 11 (1920).

961. Thomas J. Young Ji98-2 BCA 1 29,772 at 147,530. Mr. Young ultimately prevailed on part of a second claim for delay dddhages.
962. SeeHome Entertainment Int'l, S.A., GSBCA No. 50920, 98-2 BCA 1 29,959 at 148,237.
963. Id. HEISA did not claim a sum certain, include a contract number, or request a contracting officer’s final decision.

964. See28 U.S.C.A. § 2401(a) (West 1998) (barring civil actions against the United States where complaint is filed more thanasteryde right of action
accrues).

965. Home Entertainmen®8-2 BCA 1 29,959 at 148,238. The board also rejected the Navy's position that a similar statute of limitations bariedptE8A

Id. See28 U.S.C.A. § 2501 (West 1998) (providing that claims within the jurisdiction of the COFC are barred unless they arfatidethaa six years after claim
accrues).
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adopts the 1996 proposed riféwith one change that clarifies  requires DOD information technology procurements to comply
the definition of “information technology?® The final rule with Year 2000 (Y2K) requirement$* This requirement
addresses imbedded information technology that was missingapplies to all DOD purchases by any acquisition method,
from the proposed regulation. FAR Part 39 implements theincluding orders placed under contracts or schedules issued by
final rule. other agencies’™

Modular Contracting.On 23 February 1998, the DAR Council So, How Does the Year 2000 Problem Affect Procure-

and the Civilian Agency Acquisition Council issued a final ments?°

rule’” on modular contracting implementing section 5202 of

the ITMRA®"! The final rule amends FAR Part 39 and is setout  FAR Part 39 requires agencies to acquire information tech-

in FAR 39.103. The final rule creates modular contracting tech-nology that is Y2K compliarff” FAR Part 39 does not apply to

nigues for acquiring information technoloyy. Modular con- embedded information technology, such as that used in heating

tracting provides for the delivering, implementing, and testing systems or medical devic&8. Contracting officers and con-

of a workable system or solution in discrete increments or mod-tract attorneys, however, should ensure that new contracts for

ules?”® Modular contracting may be achieved by a single pro- information technology comply with FAR Part 39. Although

curement or multiple procurements, but is intended to ensurethe definition of information technology does not include any

that the government is not obligated to purchase more than onequipment with imbedded IT, contracting personnel should also

module at a time. draft similar compliance language. Since the terms of warranty

clauses may not last until January 2000, contracting officers

Year 2000 Compliance should conduct Y2K compliance testing as part of their accep-

_ tance testing. Agencies also should consider modifying exist-

DOD Chief Information Officer, issued a memorandum that
966. 62 Fed. Reg. 64,914 (1997).

967. Pub. L. No. 104-106, Division E, § 5101, 110 Stat. &Major Kathryn R. Sommerkamp et alontract Law Developments of 1996—The Year in Review
ArmY Law., Jan. 1997, at 103-05.

968. Seebl Fed. Reg. 41,467 (1996).
969. FAR 2.101(c) provides:
(c) The term “information technology” does not include—
(1) Any equipment that is acquired by a contractor incidental to a contract; or
(2) any equipment that contains imbedded information technology that is used as an integral part of the product, butathfe pciramip
of which is not the acquisition, storage, manipulation, management, movement, control, display, switching, interchangsjdrarmmi
reception of data or information. For example, HVAC (heating, ventilation, and air conditioning) equipment such as therresizsa-
ture control devices, and medical equipment where information technology is integral to its operation, are not infornradlogytech
FAR, supranote 15, at 2.101(c).
970. 63 Fed. Reg. 9068 (1998).
971. ITMRA, § 5113, 110 Stat. At 681-83.
972. See generally 1997 Year in Revjieswpranote 2, at 88.
973. Under modular contracting, agencies divide the purchase of an IT system into smaller “stand-alone” modules. Sdesral purdhases are required to
complete a system. In other words, the goal of modular contracting is to purchase smaller units that will function ingepenaléow for the creation of integrated
systems through the execution of additional modulds. A typical example of modular contracting may be found in any office that is networked so that several

computer stations share in the use of common drives.

974. Memorandum, DOD Chief Information Officer, subject: Acquisition of Year 2000 (Y2K) compliant Information Technolagyd(Bringing Existing IT into
Compliance (Dec. 18, 1997) [hereinafter Y2K Compliance Memorandum]. FAR 39.002 defines Year 2000 compliance as:

That the information technology accurately processes date/time data (including, but not limited to, calculating, compagggeanithg)
from, into, and between the twentieth and twenty-first centuries, and the years 1999 and 2000 and leap year calcuatatentthidt other
information technology, used in combination with the information technology being acquired, properly exchanges date/tithatdata w

FAR, supranote 15, at 39.002.

JANUARY 1999 THE ARMY LAWYER « DA PAM 27-50-314 99



contractors to repair or replace systems that are not in complicost to permit substitution of the ash wood. The ash furniture
ance®® was subsequently delivered.

The protester asserted that ash is materially different than
red oak in terms of cost and quafi#y.The Navy did not dispute
the inferiority and lower price of the substituted wood. Rather,
it argued that the material savings would not have translated
into significantly lower furniture costs, asserting that its post-
protest research showed that ash normally is not as readily

563 sets of red oak sleeping room furniture for its Naval Train- available as red oak in t.he quantitieg neejde.d to fill large orders.
ing Center at Great Lakes, lllinois. After obtaining several "€ GAO was not convinced, especially in light of Perry’s sup-
prices, the Navy acquired the furniture through the FederalPOrting documentation regarding lumber priggsin addition,
Supply Schedules (FSSJ. The FSS vendor's wood supplier, the GAO found tha_t Fhe change was one that reasonably could
however, mistakenly provided ash rather than rec?@a&on- not have been anticipated by Perry or the other FSS vendors

sequently, the Navy agreed to modify the delivery order at no-that supplied quotes for the red G&k.

Multiple Award Schedules and ID/IQ Contracts

Navy Goes Against Grain of Competition in Contracting Act in
Schedule Furniture Buy

In Marvin J. Perry & Associate¥° the Navy was buying

975. SeeY2K Compliance Memorandursppranote 975.Seealso FAR, supranote 15, at 39.106, which provides:

When acquiring information technology that will be required to perform date/time processing involving dates subsequenter Bécem
1999, agencies shall ensure that solicitations and contracts—

(a)(1) Require the information technology to be Year 2000 compliant; or

(2) Require that non-compliant information technology be upgraded to be Year 2000 compliant prior to the earlier of

(i) the earliest date on which the information technology may be required to perform date/time processing involving dages later
December 31, 1999; or

(i) December 31, 1999; and

(b) As appropriate, describe existing information technology that will be used with the information technology to be aut)idesdify
whether the existing information technology is Year 2000 compliant.

Id.

976. On 1 January 2000, many of these systems may malfunction or shut down completely. The systems that could faiiatarde apd strategic military
systems, telecommunications, pay and finance, personnel systems, security systems, weapons systems, and a myriadafsthepdéndent on computers. This
would completely disrupt military operations for days or even weeks. The problem goes far beyond computers. Many @eittesrdomtain processors or timing
devices, known as “embedded information technology,” that also may fail or malfunction on 1 January 2000. The failurenobéuetesl chips could also disrupt
normal operations for days, shutting down, for example, traffic lights, elevators, heating and air-conditioning systeniglavied®asecurity locks, fire alarms,
and sprinkler systemsSee GENERAL AcCOUNTING OFFICE, DEFENSECOMPUTERS YEAR 2000 @MPUTER PrOBLEMS THREATEN DOD OpERATIONS REPORTNO. GAO/AIMD-
98-72 (April 30, 1998) [hereinafter GAOEXR 2000 ®MPUTER PROBLEMS].

977. SeeFAR, supranote 15, at 39.106. The GAO concluded that the DOD’s Y 2K compliance efforts fall woefully short of one hundred perdanteomgktord-
ing to current estimates, of the 2915 mission-critical systems within the DOD, only 530 or 18.3 percent are Y2K c@apB#@®, YEAR 2000 ®MPUTER PROBLEMS,
supranote 977, at 10. The GAO also found shortages with the Army’s program as well. The GAO reported in May 1998 that h6i8sbi3tBitical systems
within the Army are compliant (42.6%); 6699 of 19,731 (33.9%) non-mission critical Army systems. The GAO also criticizet/th&’'dar 2000 program, indi-
cating it is at risk of failure SeeGeENERAL AccounTING OFFice, DEFENSE CoMPUTERS ARMY NEEDSTO GREATLY STRENGTHEN ITS YEAR 2000 RoGRrAM, REPORTNO. GAO/
AIMD-98-53 (May 29, 1998) at 8.

978. SeeFAR, supranote 15, at 2.101(c).

979. The only problem with such modifications is whether they are within the scope of the original contract.

980. B-277684, Nov. 4, 1997, 97-2 CPD { 128.

981. See generallfFAR, supranote 15, at subpt. 8.4. The GSA awards and administers this program pursuant to the Federal Property and Administestive Servi
Act of 1949, Pub. L. No. 152-288, 63 Stat. 377. The Schedules provide federal agencies with a simplified process focotstainitlg used commercial supplies
and services at prices associated with volume buying.

982. Marvin J. Perry 97-2 CPD ¢ 128 at 2.

983. Id. at 3.

984. The protester presented a copy of the Weekly Hardwood Review. This periodical showed that red oak was over sixtgrpezrpansive per one-thousand
board feet.Id. at n.4.

985. Id. at 4.
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The Navy also argued that, unlike a traditional bid or offer, = The protester argued that the RFQ did not specify what eval-
a delivery order need not conform, in every detalil, to the requestuation criteria would be used; therefore the agency improperly
for quotations. The decision, however, notes that the Navyengaged in a “best value” procurement rather than selecting the
elected to hold a competition by seeking several vendor quotesowest-priced, technically acceptable offer. The agency
in order to obtain a good price. Having so elected, the Navy hadesponded that best value determinations are permitted under
an obligation to ensure that the competition was conductedthe FSS? The GAO agreed with the agency’s statement, but
fairly. %8¢ found that once an agency shifts responsibility to the vendor to
The Limits of Discretion in Evaluating Schedule Quotes  select items on which to quote, it must provide some guidance
about the evaluation criteria to have a meaningful competi-
In COMARK Federal Systerffs the Health Care Financing tion.*** The GAO conceded that an agency need not identify
Administration (HCFA), Department of Health and Human detailed evaluation criteria in a RFQ, but must, at a minimum,
Services, competitively issued blanket purchase agreeffients state whether it is willing to consider paying a higher price for
with three FSS vendors for contractor-configured groupings of greater features or performartée.
computer systems and related hardware and seffcAscou-
ple of weeks later, the HCFA issued a RFQ to the three FSS
vendors for 1950 computer workstations. The RFQ specifically Buy American Act
referred to the BPA, that stated that it was issued pursuant to the
FSS%° The BPA contained a number of specifications, includ-  The DOD issued a new rule applying the Buy American
ing a requirement that all computers delivered contain a mini-Act®® to the acquisition of information technolo§y. The rule
mum of a two gigabyte hard drive. provides that it is not in the public interf&%to apply the Buy
American Act’s restrictions to American-made information
The evaluators assigned numerical scores to quotes. Thé&echnology products in acquisitions subject to the Trade Agree-
evaluated categories included system design, features, performents Act®
mance, and pric®! The HCFA conducted a cost-technical
trade-off, ultimately choosing a higher-priced system that = Agency’s should evaluate offers of American-made infor-
included a hard drive with memory capacity in excess of the mation technology products that are subject to the Trade Agree-
minimum hard drive requirement stated in the BPA. ments Act in FSS Groups 70 and!®2without considering
whether the product meets the standards of a domestic product.

986. Id.

987. B-278343, Jan. 20, 1998, 98-1 CPD 1 34.

988. The FAR authorizes the creation of blanket purchase agreements (BPAs) under the FSS. “if not inconsistent witbfttie teppiscable schedule contract.”
FAR, supranote 15, at 13.210(c)(3). The use of BPAs in FSSs has exploded in recent years, turning the schedules into an extensively fwa@petitive pur-
chases of small dollar items. With the new price reductions clause and the elimination of maximum order limitations imyeafel purchasing tool, affording

considerable discretion and bargaining power.

989. The GAO approved this shifting of responsibility for selecting items from schedule offerings, particularly in thenéoeaatfon technology where “the large
number of possible combinations might make it difficult for agency personnel unfamiliar with the particular equipmentidectlaieal issues.1d. at 4.

990. Id. at 3.

991. Id. at 2.

992. Id. at 3.

993. SeeFAR, supranote 15, at 8.404(b)(2).
994. COMARK, 98-1 CPD { 34, at 4.

995. Id. at 5.

996. 41 U.S.C.A. 88 10a-d (West 1998). Generally, the Buy American Act establishes a preference for the acquisitioncdiductesstmaterials, and supplies”
when they are being purchased for use in the United States. The Buy American Act was a depression-era statute desgnAdiripeot capital and jobs.

997. 63 Fed. Reg. 21,876 (1998) (amending DFARS Part 225).

998. 41 U.S.C.A. § 10a (West 1998). The Buy American Act permits the head of a procuring agency to waive applicatiart Bfithepplication would be
inconsistent with the public interest.

999. 19 U.S.C.A. § 2501 (West 1998).
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The new rule applies in acquisitions that are greater thanness cards. The DOJ stated that it was hard to reconcile the
$190,000. The DOD’s rationale for the new rule is as follows: GAO’s purpose test with its opinions prohibiting the use of
appropriated funds for business cards.
The different rules of origin under the Buy American Act
and the Trade Agreements Act result in disproportionately bur-  Since the DOJ's August 1997 opinion, other agencies,
densome recordkeeping requirements on firms offering infor- including the DOD, have decided it is proper to use appropri-
mation technology products, because eligible offers under theated funds for business cafél¥. In a memorandum dated 28
Trade Agreements Act are exempt from the Buy American Act, August 1998, the DOD modified its policy. The DOD now per-
but offers of U.S.-made products are not exempt. This rule willmits the printing of business cards, using existing software and
relieve U.S. manufacturers of information technology products agency-purchased card sto€® It authorized the use of
from the burden of researching and documenting the origin ofagency-printed business cards for an employee’s official activ-
components for information technology products, because thaties when “the exchange of cards would facilitate mission-
Buy American Act component test no longer applies. This rulerelated business communication¥? The memorandum dis-
will also simplify the evaluation of offers because, for acquisi- tinguished mission-related business communications from
tions subject to the determination, there is only one class of U.Sthose of a social or business courté¥yThe DOD authorized
made products, and no preference for domestic pro#ftts. agencies, including the military departments, to permit the
printing of business cards for organizations or employees in
positions that require business cards to perform their official

FISCAL LAW functions0%®
Purpose
A Governmental Agency Can Fund Expanded Transition
The Business Card Saga Continues Assistance for Civilian Employees
In the 1997 Year In Revie®?we discussed a DOF opin- In National Aeronautics and Space Administration

ion regarding the use of appropriated funds to purchase busitNASA)—Use of Appropriations to Fund Expansion of “Career
ness cards for agency employees. As last year's articleTransition Assistance Prograii?®® NASA asked the GAO
discussed, the DOJ disagreed with the numerous GAO opiniongvhether it could use appropriated funds to expand its Career
that decided it was improper to use appropriated funds for busi-Transition Assistance Program (CTAPY. The NASA wanted

1000. FSS Group 70 includes information technology equipment. Group 74 includes office machines. Additional informaii@iésam the internet ahitp:/
/www.pub.fss.gsa.gou

1001. DOD: New DOD Rules Issued on Contract Financing, Buy AmericafrédtCont. Daily (BNA), (Mar. 12, 1998yvailable inWESTLAW, Legal News,
BNA-FCD, Mar. 12, 1998 FCD, d3.

1002. 1997 Year In Reviewupranote 8, at 98.

1003. Memorandum from Richard L. Shiffrin, Deputy Assistant Attorney General, to Emily C. Hewitt, General Counsel, Gemnesgal/Abninistration, subject:
Use of Appropriations to Purchase Employee Business Cards (Aug. 11, 1997) (on file with Contract and Fiscal Law Department).

1004. SeeMemorandum from John Berry, Assistant Secretary, Policy, Management and Budget, U.S. Department of Interior, to DepuytyeSealretubject:
Procurement of Business Cards (Apr. 13, 1998) (on file with Contract and Fiscal Law Department)

1005. Memorandum, Office of the Secretary of Defense, Washington, D.C., for Secretaries of the Military Department$ sotipectf Business Cards (28 Aug.
98) (on file with Contract and Fiscal Law Department).

1006. Id.
1007. Id.

1008. On 1 October 1998, the Department of Army issued a memorandum modifying its business card policy. The Departmesipofiégymgiv follows that

of the Department of Defens&eeMemorandum from Joel H. Hudson, Administrative Assistant to the Secretary, to Principal Officials of Headquarters, Department
of the Army, subject: Printing of Business Cards (1 October 1998) (on file with Contract and Fiscal Law Department). /A this Brapartment of the Air Force

has not changed its policy that Air Force personnel should not use official funds and resources to produce businesAiraFdsaaifficials determine whether

to change its prohibition and amend appropriate Air Force instructions. Request for Guidance - Business Cards, Op, JAG Nuar Fa88/12, (4 Feb. 98). In an
astounding turn of events, on November 5, 1998, the GAO issued a response to a request for informal advice stating thatdty lwinbusiness cards decisions

had been “grounded on a narrow, if not incorrect, understanding of the function and use of business cards.” [Letter], BI280&%9307760 (Comp. Gen. Nov.

5, 1998). The GAO agreed with the DOJ’s application of the GAQ's “necessary expense” analysis and opined that analyzingsthefgursiness cards from a
“necessary expense” perspective results in a more logical and legally defensible condusion.

1009. B-272040, Oct. 29, 1997, 97-2 CPD { 122.
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a contractor who performed job searches and arranged inter- Congress appropriated about $500 million for the two-year
views for departing NASA employees. The NASA also wanted Real Property Maintenance, Defense (RPNPD®account for
to offer the contractor bonuses if it identified jobs that NASA's FY 1993 to fund maintenance and repair projects. Additionally,
employees acceptéei! Congress appropriated about $13 billion for the one-year oper-
ations and maintenance, Army (O&M) account for FY 1993.
The GAO concluded that outplacement assistance is a legitThe problem arose when, at the end of FY 1994, the Army dis-
imate matter of agency personnel administration; therefore,covered it still had additional unfunded maintenance and repair
NASA may use appropriated funds as long as it benefits theprojects even though it had exhausted most of the $500 million
agency®?2 The GAO also stated that the type of assistance doesRPM,D account®’
not control whether the agency may use appropriated funds.
Instead, the agency must determine whether funding the assis- The Army recovered (deobligated) $20.4 million from its
tance “is necessary to accomplish the purpose of the appropriggortion of the FY 1993-94 RPM,D appropriation and obligated
tion to be charged!®®® The agency should consider what this amount against its expired FY 1993 O&M appropriation.
benefits it expects to receive from the program, and evaluatéThe Army then used the released RPM,D funds to finance new
those benefits against the cost of the program to ensure that theal property maintenance and repair projééts.
cost is reasonablé*
The DOD IG took exception to the Army manipulating tax-
The GAO addressed the propriety of funding incentives. It payer’s dollars. Relying on longstanding GAO precedent, the
cautioned NASA that it could only do so if it is paying for a IG claimed that when two appropriations are available for the
received benefit. If the agency pays a contractor to assist asame purpose (O&M and RPM,D), the Army must select only
employee who was separated involuntarily and received sepaene appropriation. Once the Army makes the election, it may
ration pay, the agency would not be receiving a benefit from thenot use the second appropriation (O&M) even if the Army
placement assistance. Therefore, the funding would bedepletes the amount available in the first account.
improper.
Additionally, the I1G argued that the Army acted improperly
by substituting O&M funds for RPM,D funds after the end of
The Army May Use One Appropriation to Supplement Anotherthe fiscal yeat®® The IG claimed that, under 31 U.S.C §
1553(a), the expired FY 1993 O&M funds were only “available
In Funding for Army Repair Project&!®the Army’s Deputy for recording, adjusting, and liquidating obligations” properly
Chief of Staff for Resource and Management requested archarged to the O&M accouf®?® The IG claimed that the
advance decision from the Comptroller General regarding theArmy’s adjustment to the O&M account was improper because
legality of using money from one appropriation to supplement the Army could make adjustments only if it had recorded inac-
another appropriation. curate data during the account’s period of availalfity.

1010. The CTAP offers employees various outplacement services such as group seminars, employment workshops, and iediédualseding!d.
1011. Id.

1012. Id. at 2.

1013. Id.

1014. |d. at 3.

1015. B-272191, Nov. 4, 1997, 97-2 CPD | 141.

1016. The Department of Defense Appropriations Act for FY 1992 established the RPM,D atdoang.
1017. Id. at 3.

1018. Id. at 3.

1019. Id. at 5.

1020. 31 U.S.C.A. 8 1553(a) states:

After the end of the period of availability for obligation of a fixed appropriation account and before the closing of tirét.acdtie account
shall retain its fiscal-year identity and remain available for recording, adjusting, and liquidating obligations propesabtd&rdghat account.
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The GAO examined both of the IG’s arguments. First, the decision within the sixty-day time limit. Cessna appealed this
GAO held that the Army did not have to elect between the “deemed denial” to the ASBCA, and the ASBCA denied
O&M and the RPM,D appropriation®¥? Second, it ruled that Cessna’s appe#i®
the Army’s O&M adjustment was proper. It rejected the IG’s
interpretation of 31 U.S.C.A. 8 1553(a), because section 301 of Before the Federal Circuit, Cessna argued that several stat-
Public Law No. 103-35 allowed the Army to obligate both utes and regulations prohibit agencies from obligating funds
O&M and RPM,D funds for the same purpose. The GAO before they are appropriated by Congress and apportioned by
opined that the original obligations met the purpose, time, andthe OMB. In rejecting Cessna’s arguments, the court addressed
amount controls imposed on the FY 1993 O&M appropriation. the timetables for obligating funds. First, the court agreed that
Therefore, the Army took advantage of the flexibility afforded the Antideficiency Act?® prohibits the government from
by section 301 of Public Law No. 103-35 and properly adjustedspending money or incurring obligations before Congress
the account&’?® appropriates funds. The court, however, noted that other key

statute®?”are silent on whether agencies may incur obligations
before carrying out the apportionment process. The court held
that these statutes do not prevent government officials from
incurring obligations before completing the apportionni&ft.
Consequently, the court concluded that the contracting officer
exercised the 1988 option properly when the President signed
ythe appropriation ac¢t?®

Time
The Time Rule: Funds Available when Approprigdtéd.

In 1983, the Navy awarded a multi-year contract for flight
training services for a base period of up to five years. The Nav
had an option to extend the contract for an additional three o ) S
years. The contract permitted the contracting officer to exercise Although the Federal Circuit “zeroed-in” on the Antidefi-
the option by giving written notice to the contractor, Cessna €1€NCY Act, its decision affects the “time” prong of fiscal law.
Aircraft Company (Cessna), and issuing a modification “not According to statute, agencies must obligate an appropriation
later than 1 October 1988.” The contracting officer exerciseddUring its period of availability, or the authority to obligate
the option by sending a facsimile transmission to Cessna on £XPires:* After Cessna Aircrafthowever, funds are available
October 1988, after receiving notice that the President had?nd the “time” clock may now start when the President signs

signed the appropriation act. Cessna asserted that the modiff€ @Ppropriation act.

cation was invalid because the OMB had not apportioned the

funds to the agency. Cessna continued to perform, assuming Liability of Accountable Officers

that the Navy would record its services in a definitive contract.

Similar to the first option year, the Navy exercised the second The DOD Finalizes the Rules Governing the Liability of
and third option years by transmitting the modifications to Certifying Officers and Accountable Officials

Cessna on 1 October 1989 and 1990. In 1991, Cessna filed a

$25.7 million claim for the services it provided during the In a 1997 memorandum, the Under Secretary of Defense
three-year option period. The contracting officer neither issued(Comptroller) noted that while disbursing officers are strictly
a final decision nor informed Cessna when it would issue aliable for erroneous payments, they rely almost exclusively on

1021. Army Repair Project97-2 CPD 1 141 at 4.

1022. Id. at 4-5. The Comptroller General based its holding on Public Law No. 103-35, § 301, 107 Stat. 97, 103 (1995), whichtperarittgdo use its O&M
account to supplement the RPM,D accoudit.

1023. Id. at 7-8.

1024. Cessna Aircraft Co. v. Dalton, 126 F.3d 1442 (Fed. Cir. 1997).

1025. Cessna Aircraft Co., ASBCA No. 43196, 93-3 BCA 1 25,912 (Cessna 1); 96-1 BCA 1 27,966 (Cessna Il).

1026. 31 U.S.C.A. § 1341(a) (West 1998).

1027. Seee.g, 31 U.S.C.A. 88 1511-1519 (West 1998) (addressing the apportionment process); 31 U.S.C.A. § 1512 (West 1998) (reqpiigigpapgmbe
apportioned to prevent obligations at rates that could result in a deficiency or supplemental appropriation); 31 U.S.8 (AV&s15998) (providing timelines for
apportioning funds); 31 U.S.C.A. § 1517 (West 1998) (prohibiting government officials from authorizing obligations thahppogehments). Th€essnacourt
noted that neither 31 U.S.C. § 1513 nor 31 U.S.C. § 1517 addresses whether the apportionment process must be completechbefatefjicials may incur
obligations. Cessna Aircraft Co126 F.2d at 1451.

1028. Cessna Aircraft Co 126 F.3d at 1451-52.

1029. Id. at 1452.

1030. 31 U.S.C.A. § 1552.
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information from others before authorizing disbursem&#ts.  would encompass “all individuals who are directly or indirectly
Indeed, the Under Secretary estimated that eighty percent ofissociated with the obtaining of goods and services . ...” The
supporting data originated with persons outside financial man-Navy feared many covered employees would be unaware of
agement channels who would not be liable for improper pay-their potential liability and that substantial, recurring training
mentst®®? As a result, disbursing officers were overburdened for those within the definition would be requirééf. Likewise,
with duplicating and confirming the work of others to ensure while the Army applauded the regulation’s concept, it disagreed
that the information was accurate. According to the Under Sec-with the application of a negligence presumption to a certifying
retary, this practice reduced the efficiency of the financial man-officer’s actions. In the Army’s view, “[s]tandardization of the
agement system. adjudication process for assessing pecuniary liability should
[have been] set at the Departmental lev&l.’Nevertheless, the
The DOD “fix” was to add a chapter to the Financial Man- DOD issued the regulation without modifying those portions
agement Regulation in August 1998. The new chapter spec- deemed objectionable by these two departments.
ifies the responsibilities and liabilities of certifying and
disbursing officers and adds “accountable officials” to the list
of those who may be liable for erroneous payments. Of partic-
ular interest is the extension of responsibility to accountable
officials.1®%* For example, contracting officers, receiving offi-
cials, resource managers, temporary duty authorizing officials,
information system managers, purchase card program coordi-
nators, and others now may be pecuniarily liable if their negli-
gence causes an erroneous payment.

Nonappropriated Funds and Official Representation Funds

Conserving Water is not a Valid Reason to Irrigate those
Golf Courses!

As contract attorneys at installations with a golf course
know, 10 U.S.C.A. § 2246(a) prohibits the use of appropriated
funds to equip, operate or maintain a golf course at any DOD

Liability for accountable officials, however, does not attach facility or installation:*** The question that arose this year was
automatically as it does with certifying and disbursing officers. Whether Congress, by implication, modified or repealed this
Likewise, negligence is not presumed for accountable officials Statutory prohibition by enacting two other provisions. The two
when a fiscal irregularity surfaces. If an irregularity is discov- Provisions are the congressional mandate that requires federal

ered, investigators must determine whether: (1) an accountabl@9€NCies to cooperate with states in their attempts to resolve

official was negligent, (2) the negligence caused the loss, andvater resoyrcgeg issues in concert with conservation of endan-
(3) the certifying and disbursing officers were fault#3s. gered specie$;®and the law that allows and encourages DOD
instrumentalities to participate in water conservation efféfts.

H H 0 1
Interestingly, the regulation drew substantial criticism when 11€ GAO answered with a resounding, “Né!

staffed for comment. For example, the Navy objected to the
breadth of the accountable official definition, asserting that it

1031. Memorandum, Under Secretary of Defense (Comptroller), subject: Certifying Officer and Accountable Official Policshgvidleipartment (25 Apr. 1997).
1032. Id.
1033. SeeDOD Rec. 7000.14-Ryol. 5 (Disbursing Policy and Procedures), ch. 33.
1034. “Accountable official” is not a new term within the DOD financial management sySteau., ch. 1,
p. xxxv (defining “accountable official” as one to whom public funds are entrusted, for example, a disbursing officer singiskficer deputy or agent). In the
new chapter to volume 5, the definition is quite different:
Accountable Officials. For the purposes of this chapter, DoD military members and civilian personnel, who are designttepandiare
not otherwise accountable under applicable law, who provide source information, data, or service (such as receivingrdfiiid¢rcand
an automated information system administrator) to a certifying or disbursing officer in support of the payment process . . . .
Id. ch. 33, para. 331001.
1035. Id. ch. 33, para. 3309.

1036. SeeMemorandum, Assistant Secretary of the Navy (Financial Management), subject: Certifying Officer and Accountable OffjciaitRimlithe Depart-
ment (30 June 1997). The Navy also believed that “[r]leferences to personal pecuniary liability [were] frightening to efidgioigicounterproductive.ld.

1037. SeeMemorandum, Assistant Secretary of the Army (Financial Management and Comptroller), subject: Response to Proposedi@kApiaying Officer
Policy (19 June 1997).

1038. 10 U.S.C.A.§ 2246 (West 1998). Subsection (b) makes an exception for facilities and installations outside of Biatenitethose facilities and installations
inside the United States at a location designated by the Secretary of Defense as a remote and isolate8detatldrs.C.A. § 2246(b).

1039. 16 U.S.C.A. § 1531(c)(2) (West 1998).
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The U.S. Army Garrison, Fort Sam Houston, Texas, Revolving Funds
requested the GAQO’s guidance about whether it could use
appropriated funds to install and maintain pipelines to waterthe ~ The Government Printing Office May Keep Its Prompt
installation’s golf course according to local conservation regu- Payment Discount
lations. San Antonio implemented water use reduction efforts o o )
that included the use of “greywatéf” Fort Sam Houston The G_PO’s_authorlzmg s_tatut_es permit it to C(_)ntract with
would be able to participate in the conservation measures angommercial printers for services it cannot perform in-hcfSe.

use greywater to irrigate the installation’s land, a portion of Under the terms of these contracts, the GPO sometimes
which includes the golf course, if it installed the necessary pipe-€C€ives prompt payment discoufS.When this happens, the
lines. GPO normally passes the discount on to the customer if the dis-

count exceeds five percent. Otherwise, it uses the discount to

The GAO ruled that the more general statutes authorizing®ffSet its indirect costs:

the use of appropriated funds for water conservation efforts o )
cannot overcome the specific prohibition discussed in 10 N Government Printing Office—Treatment of Prompt Pay-

U.S.C.A § 2246. While the GAO found that the agency’s pro- ment Discountghe IRS asked the GAO to opine on the legality

posed action was a valuable conservation effort, it stated thaP' the GPO’s prompt payment discount pofity. The IRS con-
watering a golf course is an essential activity in “maintaining” tended that the GPO's policy: (1) violates its authorizing stat-

the golf course, no matter if the agency used aquifer water oMt€S: @nd (2) improperly gug}ments the GPO's revolving fund
greywater for conservation reasdf€. Ultimately, the GAO ~ @nd other ordering agencies’ appropriatitiffs.

concluded that if Congress specifically intended to allow for the o , o
use of appropriated funds to conserve water at military golf 1 ne GAO initially analyzed two of the GPO's authorizing
courses, it would have done so with specific language. Becaus&tetutes, 44 U.S.C.A. 88 309-310. The GAO noted that neither

Congress chose to enact a statute with broad language prohibigt@tute explicitly requires the GPO to base its charges on its

ing the use of appropriated funds to maintain and operate golfictual costsi® Section 309(b) requires the GPO to recover its
courses, the agency’s proposed action would be improper. costs!®® According to the GAO, the GPO'’s policy satisfies
this requirement®®! As a result, the GAO concluded that the

GPO's policy complies with its authorizing statut®s.

1040. 10 U.S.C.A. § 2866.

1041. Prohibition on Use of Appropriated Funds for Defense Golf Courses, B-277905, Mar. 17, 1998, 98-1 CPD 1 135.

1042. Greywater is partially purified recycled waste water. Greywater is used in lieu of aquifer water for irrigatiors pldpat@a.

1043. Id. at 4.

1044. See, e.g 44 U.S.C.A. § 502 (West 1998).

1045. Government Printing Office—Treatment of Prompt Payment Discounts, B-276509, 1998 WL 555434 (Comp. Gen. Aug. 28, 1998).

1046. Id. at *1. The GPO normally charges its customers a six percent surcharge in addition to the commercial printer’s fultice/oitleeppurpose of the six
percent surcharge is to cover the GPO's indirect costs. Therefore, the GPO effectively reduces this surcharge evesg tirpeoitys payment discount to offset

its indirect costs.d.

1047. Id. at *2. The IRS is the GPO’s second largest customer. As such, the IRS estimates that it loses over one million dpdlardeaahse of the GPO’s
current policy. Id.

1048. Congress established the GPO revolving fund on 1 July 1953 to finance the GPQO'’s operations. 44 U.S.C.A. § 308)(West 199

1049. Id. The IRS alleged that the following language in 44 U.S.C. 8§ 310 required the GPO to base its charges for each ordembods$ts at that order when

read in conjunction with 44 U.S.C. § 309: “Adjustments on the basis of the actual cost of delivered work paid for in hdlldrecemade monthly or quarterly and
as may be agreed by the Public Printer and the department or establishment con¢erigaoting 44 U.S.C. § 310).

1050. The statute specifically requires customers to reimburse the GPO revolving fund “for the cost of all servicesemfusuippkd, including those furnished
other appropriations of the Government Printing Office, at rates which include charges for overhead and related expeanatsndégiant and building appur-

tenances, except building structures and land, and equipment, and accrued leave.” 44 U.S.C.A. § 309(b).

1051. Government Printing Officel 998 WL 555434, at *2.

1052. |d.
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The GAO then concluded that the GPO'’s policy complies assigned her rights against the government for breach of con-
with the general prohibition against augmenting appropria- tract to the Lees. The Lees then filed suit in the COFC seeking
tions1%%% Focusing on the GPQO'’s entire cost recovery to recover damages under the RIMP.
methodi®** the GAO stated that “we would not view GPO’s
approach as significantly augmenting one agency’s approach at In Lee v. United Stateghe government challenged the
the expense of anothéf?® Therefore, the GAO ruled that the COFC's jurisdiction to entertain the Lees’ complaint. The gov-
GPO could continue to use the prompt payment discounts iternment argued that the COFC lacked jurisdiction because the
received from commercial printers to offset its indirect costs. Tucker Act®P° limits the COFC'’s jurisdiction to cases that

involve appropriated fund activitié®! The Federal Circuit,
however, upheld the lower court’s jurisdiction because: (1) the
Judgment Fund DOD uses both appropriated and nonappropriated funds to sup-
port FCC prograni®?such as the RIMP, (2) the DOD can use
Court Upholds Jurisdiction Based on Availability of Judgment the Judgment Fund to pay a final judgment for contract dam-
Fundtoss ages'®s® and (3) the DOD must reimburse the Judgment Fund
from its current appropriatiort®* Therefore, “any judgment

In April 1989, the spouse of a Family Child Care (F&®C)  against the United States on a contract claim arising out of the
provider injured Megan Han Lee by submerging her in hot bathFCC could ultimately be paid from current appropriated funds
wateri®s® In April 1990, the Lees filed suit against the FCC pro- of the Department of Defens&?®
vider and her spouse in federal district court. The government
denied the FCC provider’s request for coverage and representa- Unsatisfied with the Federal Circuit’s ruling on the jurisdic-
tion under the U.S. Army Nonappropriated Fund Risk Manage-tional issué?® the government petitioned for a rehearitfg.
ment Program (RIMPY®® and the court ultimately issued a The government now argued that the COFC lacked jurisdiction
default judgment against the FCC provider and her spouse foto entertain the Lees’ complaint because the pertinent RIMP
more than $700,000. Shortly thereafter, the FCC providercontract took effect before the DOD had the authority to use

1053. According to the GAO, “an agency may not augment its appropriations from outside sources without specific statuityry @rthce oF THE GENERAL
CounsEL, UNITED STATES GENERAL ACCOUNTING OFFICE, PRINCIPLES OF FEDERAL APPROPRIATIONS Ch. 6, para. 6-103 (2d ed. 1992).

1054. Government Printing Officel 998 WL 555434, at *3. The GAO was quick to point out that the GPO’s cost recovery method benefits large volume customers
more because the GPO caps its surcharge at $15800.

1055. Id.
1056. 31 U.S.C.A. § 1304 (West 1998).

1057. The FCC program is part of the Army’s Child Development Services (CDS). ##.8o0BDARMY, ReG. 215-1, NONAPPROPRIATEDFUND INSTRUMENTALITIES AND
MoORALE, WELFARE, AND RECREATION ACTIVITIES, para. 8.9 (29 Sept. 1995).

1058. Lee v. United State424 F.3d 1291 (Fed. Cir. 1997).

1059. Id. The RIMP is an insurance program that insures FCC providers “for any individual claim arising out of the death oranjuchitd under [the FCC
provider’s] care which occurs as a result of a negligent act or omission on [the FCC provider’s] part, or on the parnobangfrithe FCC provider’s] household;”
however, it specifically excludes “any injury or death . . . arising out of any criminal act or omission . . . on [the R@€'grpart or the part of a member of [the
FCC provider’s] household . . . [d.

1060. 28 U.S.C.A. § 1491 (West 1998).

1061. Lee 124 F.3d at 1294Seel’Enfant Plaza Properties, Inc. v. United States, 668 F.2d 1211, 1212 (Ct. Cl. 1982) (holding that the COFC lacks juriggtiction
disputes arising from contracts entered into by federal instrumentalities if “Congress intended that the activity rethdtoigim was not to receive or be funded
from appropriated funds”).

1062. Lee 124 F.3d at 1294. The Military Child Care Act of 1989 authorized the DOD to use appropriated funds “for operating epmilgasyfchild care
development centers . . . for child care and child-related services of the Department . . . [and] to provide assistdydeotndashaly care providers so that family
home day care services can be provided to members of the Armed Forces at a cost comparable to the cost of servicesmpiiangetiltydevelopment centers.”
Id. (quoting Pub. L. No. 101-198, 103 Stat. 1352, 1595 (1989)). Based on this and subsequent legislation, the DOD autAamized thee appropriated funds
to pay RIMP fees and FCC claimkl.

1063. See4l U.S.C.A. § 612(a) (West 1998) (“[Alny judgment against the United States on a claim under [the Contract Disputes Betpaidairomptly in
accordance with the procedures provided by section 1304 of Title 31.”).

1064. Seed1 U.S.C.A. § 612(c) (“[P]layments made pursuant to subsection (a) . . . of this section shall be reimbursed to the ohtysedgtion 1304 of Title 31
by the agency whose appropriations were used for the contract out of available funds or by obtaining additional appfopsatibmsirposes.”).

1065. Lee 124 F.3d at 1295.
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appropriated funds to pay RIMP claif® As a result, the  Brotherhood of Teamsters’ 1996 election if the government
government argued that the DOD could not have used approprichose to have it supervis&® Second, the Chairman asked the
ated funds to pay any judgment the Lees might have obtainedGAO whether the DOJ could use the Judgment Fund to pay the
against it. In response, the Federal Circuit noted that “[t]he costs of supervising the rerun election if the United States Dis-
legal effect of the Military Child Care Actwas . . . to waive sov- trict Court for the Southern District of New York (the District
ereign immunity for actions based on contracts with RIMP, Court) ordered the government to pay these ¢ééts.
regardless of whether the contracts were entered into before or
after fiscal year 1990'%° The Federal Circuit then noted that In response, the GAO determined that the DOJ could not use
the judgment fund is available to pay the COFC judgments forthe Judgment Fund to pay the costs of supervising the rerun
which no other provision has been made Consequently, the  election under either scenario. The Judgment Fund is only
Federal Circuit again held that the COFC had jurisdiction to available to pay specific monetary damage awards—it is not
entertain the Lees’ complaifff! available to pay the costs of complying with injunctive
orderst?”> Similarly, the Judgment Fund is not available to pay
the costs of judgments that are “injunctive in natdt€.There-
The Department of Justice Prohibited from Using Judgment fore, the Judgment Fund would not be available to pay the costs
Fund for Teamsters Election of supervising the rerun election “even if the court were to
award a specific sum equivalent to the actual or anticipated
By letter dated 22 April 1998, the Chairman of the House costs of supervising the rerun [electioH].”
Subcommittee on Oversight and Investigations, Committee on
Education and the Workforce, asked the GAO two questions
regarding the use of the Judgment FifdFirst, the Chairman
asked the GAO whether the DOJ could use the Judgment Fund
to pay the costs of supervising the rerun of the International

1066. Id. at 1297. The government ultimately prevailed on the issue of liability based on the fact that Megan Han Lee’s injuigscdi@seiminal actld.
1067. Lee v. United States, 129 F.3d 1482 (Fed. Cir. 1997).

1068. Id. at 1483. The Military Child Care Act of 1989 took effect in fiscal year 19@0However, the RIMP contract at issue in this case was effective sometime
prior to 12 April 1989.Lee 124 F.3d at 1293.

1069. Lee 129 F.3d at 1483-84.

1070. Id. See31 U.S.C.A. § 1304 (West 1998).

1071. Lee 129 F.3d at 1484. Interestingly, the Federal Circuit left a door open to the government in future cases, stating thatefjtfinent has not pointed us
to any authority holding that the judgment fund could not be used to pay a judgment arising from a contract that the RidViRteriiefore appropriated funds
became available to support itld.

1072. The Honorable Peter Hoekstra, 1998 WL 229292 (Comp. Gen. Apr. 28, 1998).

1073. On 14 March 1989, the District Court entered a consent order that (1) required the International Brotherhood of fBeprostde an election officer to
supervise its 1991 election, and (2) permitted the government to have an election officer supervise the Union’s 1996thlegibtmermment’s expense. Unfortu-
nately, the election officer refused to certify the 1996 election results and ordered a rerun election. Thereafteg thephrstient negotiated a tentative agreement
to share the costs of supervising the rerun election; however, Congress subsequently prohibited the Justice Departnmenaimpfings appropriated pursuant
to the 1998 Justice and Labor Appropriations Act to pay the costs of supervising the rerun dicaiotB.

1074. In December 1997, the District Court held that the Union would have to pay the costs of supervising the rerurUgliéeti@tates v. International Bhd. of
Teamsters, 989 F. Supp. 468 (S.D.N.Y. 1997). The United States Court of Appeals for the Second Circuit, however, sulesegseatiye District Court’s deci-
sion. United States v. International Bhd of Teamsters, 141 F.3d 405 (1998).

1075. SeeJudgment Fund and Law Enforcement Seizure Claims, B-259065, 1995 WL 756243 (Comp. Gen. Dec. 21, 1995); Availability &LBEgpifedNon-
Monetary Judicial Awards, 70 Comp. Gen. 225 (Dec. 21, 1991).

1076. The HonorablePeter Hoekstra1998 WL 229292, at *8. According to the GAO, a judgment is “injunctive in nature” if it directs the government to either
perform or refrain from performing a particular actidd.

1077. Id.
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Appendix A

DEPARTMENT OF DEFENSE LEGISLATION FOR FISCAL YEAR 1999

“If we choose to focus solely on the symptoms of degraded readiness today and put our money into operations and maintenar
accounts, | am afraid that we will merely scrape off the skin cancer of short-term readiness and allow our long-terncaeadiness
to metastasize.”
General Charles Krulak
Marine Corps Commandant

“Readiness is declining in the Air Force and has been for some years . .. If we do not reverse these trends througtasdbstanti
sustained funding of our forces, our concern . . . will rapidly turn into a readiness crisis.”

General Michael E. Ryan
Air Force Chief of Staff

“We are paying for today’s readiness with our future. With readiness a top priority and a flat ‘top line,” the Navy lsilhpager
been modernization, infrastructure and procurement.”

Admiral Jay L. Johnson
Chief of Naval Operations

“I have been in a hollow Army. | have done that, got the T-shirt, and | don’t want to go back. Itis not a pleasant $ceust. .
tell you . . . that if we don’t do something, we run the risk of returning to the hollow Army or . . . run the risk of gatdeito
execute the National Military Strategy.”

General Dennis J. Reimer
Army Chief of Staff

“As a matter of national security, we must solemnly commit that the dangerous decline in military readiness that followed the
conclusion of the Vietham War will not be repeated as we continue to draw down our Cold War-era forces. Credible warnings the
we are approaching the ‘hollow force’ levels of the 1970s can no longer be ignored. Let us act now to avoid this calamity.”

Senator John McCain, AZ2R

1. Jim GaramoneService Chiefs Detail Readiness Concems. ForcesPress Serv., Oct. 6, 1998 (summarizing testimony from the service chiefs on readiness
issues before the Senate Armed Services Committee).

2. 144 @ne. Rec. S11,142 (daily ed. Sept. 30, 1998).
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DEPARMENT OF DEFENSE APPROPRIATIONS ACT

Following five separate continuing resolutions, President Clinton signed into law the Fiscal Year 1999 Department of Defens
(DOD) Appropriations Act on 17 October 1998 he Act appropriates to the DOD $250.5 billion, approximately $2.8 billion more
than appropriated for Fiscal Year (FY) 1998he President’s defense budget request sought $250.99 hillion.

Forces to Be Supported
Department of the Army.

The FY 1999 budget is structured to support ten active duty Army divisibres armored cavalry regiments, eight Army reserve
divisions and three reserve brigades, and fifteen enhanced National Guard brigades. In all, this force structure arepnesenét r
a personnel end strength of only 480,000 soldiers—down from 488,000 in fiscal year 1998 and 495,000 irf FY 1997.
Department of the Navy.

The 1999 DOD Appropriations Act is designed to support an active duty naval force of 315 ships, a decrease of eighteen shij
from fiscal year 1998.The American naval battle force for fiscal year 1999 consists of eighteen strategic submarines, eleven aircraf

carriers, 245 other battle force ships, 324 reserve force ships, and assorted aircraft. The Appropriations Act supostldr2,69
and 172,200 marines—down from 386,894 sailors and 172,987 marines in FY 1998.

Department of the Air Force.

The Appropriations Act is structured to support a total active duty Air Force of fifty fighter and attack squadrons, sioéat Na
Guard air defense interceptor squadrons, nine bomber squadrons, and 700 ICBM launther&ppropriations Act allows for
370,882 airmen—down from 371,577 in FY 1998.

3.  Pub.L.No.105-262, 112 Stat. 2279 (1998). The joint conference report accompanying the Appropriations Act diredtathzgle and allocations contained
in the underlying House and Senate reports will be complied with unless otherwise addressed by the 1999 DOD Appropatibits éatference report. H.R.
Conr. Rer. No. 105-746, at 69 (1998).

4. The Act breaks out these appropriations among the following major accounts:

Military Personnel: $70.607 billion
Operation and Maintenance (O&M): $84.193 billion
Procurement: $48.590 billion
RDT&E: $36.757 billion
Revolving/Management: $798 million

Other: $11.8 billion
H.R. Conr. Rep. No. 105-746, at 70, 83, 110, 127, 158, 159 (1998).

5. As signed into law, the Act represents the fourteenth year in a row that defense appropriations have failed to keefnflaterwitH.R. Rpr. No. 105-591,
at 2 (1998).

6. Although the overall number of active Army divisions supported is constant with that for FYs 1997 and 1998, the chihesgatiofions was altered. Instead
of supporting two full Light Infantry Divisions, the 1998 DOD Appropriations Act supports one fully rounded Light InfantsioBiand one Light Infantry Division
(minus). Id. at 17.

7. 1d.

8. Asrecently as FY 1996, the Naval battle force was 365 ships. ERN& 105-206, at 21-22 (1997).

9. H.R. Rer. No. 105-591, at 18 (1998). Additionally, the underlying House Report “urges” against further downsizing of the Navy ResemdingAo the
Report, the Navy Reserve force structure has shrunk by “well over 30 percent since 1990” and “has already downsized sterehamdafay active or Reserve
component.”ld. at 81.

10. The Act will support 700 active launchers for the Minuteman and Peacekeeper Intercontinental Ballistic Missile (ICBMyforce

11. Id.
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Emergency and Extraordinary Expenses

The Appropriations Act provides each Service Secretary with funds for emergency and extraordinary Epetaienally,
the Act appropriates $25 million for the Commander-in-Chief (CINC) initiative féind.

Overseas Contingency Operations

The Appropriations Act appropriates $439.4 million for “expenses directly relating to Overseas Contingency Operations by
United States military forces?Congress views this amount as sufficient to finance DOD’s continuing operations in Southwest
Asial® These funds remain available until they are spent and may be transferred to defense Operation and Maintenance (O&N

accounts or working capital funéfs.

Overseas Humanitarian, Disaster, and Civic Aid

As allowed by statute, the Appropriations Act provides $50 million for overseas humanitarian, disaster, and civic aid ésometime

referred to as OHDACA). This unique type of O&M money remains available for two fiscal years (until 30 Septembér 2000).

12. Seel0 U.S.C.A. § 127 (West 1998). Broken down by Service component, the Act appropriates funds for emergencies and exérquendgeanas follows:

Army: $11.437 million
Navy: $5.36 million
Air Force: $7.968 million
Defense-Wide: $29 million

Pub. L. No. 105-262, at 4-5, 112 Stat. 2279, 2281-2283 (1998).
13. Id. See alsd0 U.S.C.A. § 166a.

14. Pub. L. No. 105-262, at 6-7, 112 Stat. 2279, 2284 (1998). This is far below the $746.9 million allowed by the StrondTtasioral Defense Authorization
Act for FY 1999. Pub. L. No. 105-261, § 301(24), 112 Stat. 1920, 1961 (1998).

15. H.R. ®nr. Rep. No. 105-746, at 107 (1998). By comparison, the Strom Thurmond National Defense Authorization Act allows $227.38 millibe dubofs
O&M account for contributions to the North Atlantic Treaty Organization’s (NATO) common funded military budget. Pub. L5426116at § 314, 112 Stat. 1920,
1962 (1998). In addition, the repeated deployments to Iraq do not come cheap. Itis estimated that since 1991, the dogitdtGtates of deployments to South-
west Asia are approximately $6.9 billioBeeErnest Biazai$6.9 Billion Yo-YpWasH. Tives, Nov. 13, 1998, at A5 (explaining that the winter 1998 deployment alone
cost $2 billion).

16. Pub. L. No. 105-262, at 6-7, 112 Stat. 2279, 2284 (1998).
17. These appropriations are to be used in support of activities performed pursuant to 10 U.S.C.A. 88 401, 402, 404, 2843a; 8581 In addition, Congress

allows the use of generic O&M funds for humanitarian and civic assistancermdentalto activities authorized under 10 U.S.C.A. § 401 (West 1998). Note,
however, that the DOD must inform Congress of any such use of O&M appropridtio8s3009.
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Quality of Life Enhancements

Congress appropriated $455 million to address what it characterized as “unfunded shortfalls” with minor military construction
work and the repair and maintenance of real property, to include military housing and barracks. These funds are awaibable for
fiscal years®

End of Year Spending Limited

As in previous years, Congress limited the rate of obligation activity at the end of the fiscal year. No more than twahbtf perc
the appropriations may be obligated during the last two months of the fiscal year. Excepted from this restriction amesoddigadi
ciated with active duty training for reserves and summer camp training for the Reserve Officers’ Trainirt§ Corps.

Multiyear Procurement Authority

Absent a thirty day notice to Congress, the Appropriations Act prohibits multiyear contracts that: (1) incorporate adwanced ec
nomic order procurements in excess of $20 million in any one year of the contract, or (2) allow for an unfunded contilityent liab
in excess of $20 million. Additionally, no procurement in excess of $500 million may be initiated absent specific corigressiona
approval. Further, agencies may not terminate any authorized multiyear procurement absent a ten-day notice to Congress. The
specifically provides multiyear authority for the following programs: Medium Tactical Vehicle Replacement, E-2C aircth#, and
Longbow Hellfire missile®

A-76: Forging Ahead for FY 1999

In the race to execute the mandate established by the National Performance Review and the Defense Reform Initiativge to cut co
and to streamline operations, the DOD has aggressively pursued the OMB Circular A-76 contracting-out pfomesy. 1999
Authorization Act increases the threshold for notice and study requirements when considering a function for possible mamtractor
formance from twenty to fifty employees. The Authorization Act also requires the DOD to certify that the planned change to con
tractor performance is not the result of a decision to limit the number of government emffldyleeswhile, the Appropriations
Act continues to require DOD agencies to conduct a cost study when considering whether to contract out a function performed |
more than ten DOD civiliar’.

18. Pub. L. No. 105-262 at 9. Of this amount, the funds were broken out among the military departments as follows:

Army: $137 million
Navy: $121 million
Marine Corps: $27 million
Air Force: $108 million
Reserves/National Guard: $62 million.

19. Id. § 8004. The 1999 DOD Military Construction Appropriations Act has a similar limiting proviSee.Pub. L. No. 105-237, § 114, 112 Stat. 1553, 1558
(1998). See alsdSENERAL ACCOUNTING OFFICE, YEAR-END SPENDING: REFORMS UNDERWAY BUT BETTER REPORTINGAND OVERSIGHT NEEDED, GAO/AIMD-98-185 (July
31, 1998).

20. Pub. L. No. 105-262 § 8008, 112 Stat. 2279, 2298 (1%83.alsd.0 U.S.C.A. § 2306b (West 1998).

21. Seee.g, Bradley GrahanRetired Admiral Pushes Pentagon to Run a Tighter,SKigH. PosT, Nov. 6, 1998, at A19 (providing an overview of the challenges
facing the DOD Director of Defense Reforn§ee alsdanya EisereiStratCom to Privatize 350 Joj®vaHA WorLD-HERALD, at 19, Oct. 28, 1998 (noting that the
Strategic Command at Offutt AFB, Nebraska contracts out $77 million contract for computer/information technologputoskEGENERAL ACCOUNTING OFFICE,
OuTsourciNGDOD LogisTics SavINGs AcHIEVABLE BuT DEFENSE SCIENCE BOARD's PRoJECTIONSARE OVERSTATED, GAO/NSIAD-98-48 (Dec. 8, 1997).

22. Pub. L. No. 105-261, 112 Stat. 1920 (1998) (amending 10 U.S.C.A. § 2461 (West 1998)). The Authorization Act fudbertipabtiny individual or entity
at a facility” being considered for possible change to contractor performance can object to the command’s actions éopfaperg/tprovide Congressional notice
and reports, to include the new certification. Such an objection must be made within 90 days of when the “individudllaresniityshould of known that the
function was under study for possible change to private sector performdngemphasis added).
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This guidance has led Dr. John Hamre, Deputy, Secretary of Defense to comment: “One half of the authorization bill beats us
for not moving fast enough. The other half makes us do extra paperwork every time we want to contract out fifteen rifore jobs.”

Funds Associated with the Transfer of Overseas Military Installations

The Appropriations Act allows the Secretary of Defense (SECDEF) to enter into executive agreements to allow the retention ¢
residual funds resulting from the conveyance of U.S. installations in NATO countries back to the host country. Theselfends ca
used only for the construction of facilities for American troops located in that same host country, or for the paymearbpereal
maintenance and base operations costs that are otherwise due to that nation. Additionally, Congress must first appstrve-any con
tion projects using these funds. Finally, reflecting a high level of congressional interest in the amount and use afsthisseAan
mandates various reporting requirements regarding these rionies.

Unsolicited Proposals: Restrictions on Contracts for Studies, Analysis, or Consulting Services

The Appropriations Act includes a provision that addresses the level of competition for consultant contracts and studlies progra
generated by unsolicited propos&IsAny such contracts must be the subject of competition unless the head of the activity, relying
on guidance contained in the Act, determines other¥i3#is restriction does not apply to contracts that are less than $25,000; con-
tracts associated with improvements to equipment that is already in development or production; or contracts deemedeo be in “tl
best interests of the national defen¥e.”

Assistance to North Korea Prohibited

The Appropriations Act continues to prohibit any use of funds for assistance to the Democratic People’s Republic of Nprth Korez
unless Congress has appropriated monies specifically for that pétpose.
Limitation on the Transfer of Defense Articles or Services

Congress remains vigilant over the transfer of defense articles or services in support of international peacekeeping or peac
enforcement operations conducted under United Nations authority or for any other similar international operation, toimahitde hu

itarian assistance operatiofisConsequently, the Appropriations Act requires that Congress be notified at least fifteen days before
any such transféet.

23. Pub. L. No. 105-262, § 8014, 112 Stat. 2279, 2299 (1¥8310 U.S.C.A. 8 2461 (1998). The Appropriations Act also retains a provision carried in past years
of requiring completion of A-76 cost studies within 24 months for single function activities or 48 months for multifunctiiesacPub. L. No. 105-262, § 8026,
112 Stat. 2279, 2303 (1998). For an overview on the implementation of A-76 within the federal govesee@EnERAL AccouNTING OFFicE, OMB CRcuLAR A-76:
OVERSIGHT AND IMPLEMENTATION Issues GAO/T-GGD-98-146 (Jun. 4, 1998).

24. Jim Garamongjamre Says DOD Building Agile Support Organizatiém. ForcesPressServ., Oct. 8, 1998.

25. Specifically, Congress directs DOD, in its FY 2000 budget submission, to identify the amount and use of any such fitindallyAddngress requires DOD
to notify various Congressional defense and foreign relations committees at least 30 days prior to executing any execoéreveighea NATO host nation relying
on this authority. Pub. L. No. 105-262, § 8019, 112 Stat. 2279, 2301 (1998).

26. 1d. § 8054.

27. The activity head must conclude that: (1) as a result of “a thorough technical evaluation,” only one fully qualieesstar or (2) the unsolicited proposal
offers the unique possibility of significant scientific or technological advancement; or (3) the proposed contract witktiatiegyadf a unique and significant indus-
trial accomplishment or a new product or idég.

28. “[A] civilian official of the Department of Defense, who has been confirmed by the Senate,” must make this natioryatieezanination.ld.

29. Id. § 8060.

30. This provision specifically addresses international peacekeeping or peace-enforcement operations conducted undey tifeCinapian VI or Chapter VII of
the United Nations Chartetd. § 8074.
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Failure to Notify Congress of New Starts Will Result in Forfeiture of Pay

For the third consecutive year, Congress has expressed its frustration with the failure of the DOD agencies to notifprGpngress
erly of “new start programs? Congress identified the failure of the Navy, Air Force, and the Defense Advanced Research Projects
Agency (DARPA) to notify it prior to initiating new programs. Additionally, Congress found “particularly disturbing” nesvistart
classified, “special access” prograffhisthus, “[s]ince the existing DOD financial management policies governing the new start noti-
fication process have failed,” no funds appropriated under the Act will be used to compensate any employee who impabeerly init
a “new start program”

Power of the Purse and Foreign Policy: Funding the Deployment of Troops

Prior to deploying any additional troops to Yugoslavia, Albania, and Macedonia, the Appropriations Act requires the Presiden
to consult with Congress. Additionally, the Act requires the President to certify to Congress that the deployment “is necessary to
the national security interests of the United States.” In addition, the President must identify the mission and objbetivespx,
the impact on military readiness, the timetable for accomplishing these objectives, the costs and funding sources fgrthgpportin
deployment, and the President’s exit stratégy.

Funding for Costs Associated with Aircraft Accident

Congress has earmarked $20 million in O&M funds for emergency and extraordinary expenses that arise out of the accide
involving a Marine Corps aircraft at a ski resort near Cavalese?1talyese funds are available until they are spent and will be used
for payment of property damage claims. In a move that is sure to warm the hearts of many, however, Congress prohitiits the use
these funds to pay any attorneys’ fees accompanying the property damag® claim.

Year 2000 (Y2K) Compliance

Both the Appropriations and Authorization Acts reflect Congress’s deep concern regarding the extent to which DOD informatior
technology assets and national security systems can properly function in the year 2000 (Y2K Corfipleddigpnally, Congress
is troubled by the state of security within the DOD information technology infrastré¢fioexddress these concerns, the Appropri-
ations Act provides only funds for information technology systems and equipment that are Y2K cofnhpldditionally, both Acts

31. Tothe extent that the transfer involves equipment or supplies, the notice must contain a statement of whethe enieatoents for all elements of the Armed
Forces have been met and whether any of the items transferred will be replaced. To the extent replacement will occarnthst mofiorm Congress how such
action will be funded.Id.

32. According to the underlying House Report, “new starts pertain to specific appropriation line-items and include argramew, mwjects, subprojects, or mod-
ifications that were not disclosed to Congress in the justification material. A new start occurs even when such activéisaey in another appropriation belong-
ing to the same or different military department or defense agency.” HRN&® 105-591, 14-15 (1998).

33. Id. at 14.

34. H.R. ©NF. Rer. No. 105-746, § 8111 (1998). Congress further stated it “believes that DOD’s acquisition and comptroller organizations; asfieciallels
most directly responsible for approval of the obligation of funds,” will institute controls to ensure that existing netifezaticements are followed. H.ReRRNo.

105-591, at 14-15 (1998).

35. Specifically, the Appropriations Act directs the President to consult with the Speaker of the House, the Senateridajtinityiy Leaders, and the House
Minority Leader. Pub. L. No. 105-262, § 8115, 112 Stat. 2279, 2327 (1998).

36. Id.

37. Id. § 8114. The tragic accident involving two Marine Corps A-6 radar-jamming aircraft occurred on 3 Feb. 1998 in the Itali@hé\kscraft cut a ski lift
cable on which was a gondola carrying twenty skiers and vacationers — killing all in the gdBeelléatthew L. Wald Problems Beset Marines in Ski Crash Y.
Tives, Nov. 11, 1998.

38. Pub. L. No. 105-262, § 8114, 112 Stat. 2279, 2326 (1998).

39. Id. §§ 8116-17, 112 Stat. 2279, 2328-2331 (1998); Pub. L. No. 105-261, §§ 333-335, 112 Stat. 1969-1972 (1998). An exeelbersoafee for the scope of

this issue, as perceived by Congress, is the General Accounting Office’s (GAO's) website titled, “Year 2000 ComputinlylGresibidn 60 different GAO reports
on this matter are catalogued and electronically retrievable. Included among the references are assessment and te S@eslgtid&#s/ww.gao.gov/y2kr.htm>.
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require the DOD to report to Congress on the status of its Y2K effoRsrthermore, Congress directed the DOD to have in place
a “capability contingency plan” by 30 December 1998 to assure the continuity of operations of critical §ystems.

The Appropriations Act further requires the DOD to conduct at least twenty-five “year 2000 simulation exercises,” with each uni
fied and specified combatant command performing at least two such exercises. All military departments will conduct these Y2}
exercises from 1 January to 30 September 1999. For those tests or simulations that pose unique risks or difficultieeqLiregess
that the DOD conduct Y2K testing at a major range and test facility*b&seally, the GAO will review the DOD'’s plans to comply
with this mandate by 30 January 1999.

Don’t Contract with China-Owned Companies

The Appropriations Act prohibits the DOD from using any procurement or RDT&E funds to enter or renew a contract with a com-
pany owned, or partially owned, by the People’s Republic of China or the People’s Liberation Army of the People’s Republic of
China’®

Training with Foreign Forces Restricted

Congress prohibits the DOD from using funds for training programs involving a unit of a foreign security force, where a membel
of that unit has committed “a gross violation of human rights.” Within ninety days of enactment, the Appropriations At tleguir
DOD to consult with the Department of State to consider all credible information related to human rights vidlations.

Along similar lines, the DOD Authorization Act highlights congressional concern regarding the training of foreign secesity forc
by U.S. military personnel. Congress now requires SECDEF approval for the training of American Special Forces with gny friend|
forces® More specifically, the Authorization Act emphasizes that any training involving foreign security forces rather than armed
forces “should be a rare exceptidf.”

40. SeeH.R. Rep. No. 105-591 at 265 (1998).

41. This limitation does not apply to obligations aimed at bringing systems into compliance by the year 2000, or othifiedskyctre SECDEF. H.R.dF.
Rer. No. 105-746, § 8116 (1998).

42. SeePub. L. No. 105-262, § 8116, 112 Stat. 2279, 2328 (1998); Pub. L. No. 105-261, § 333, 112 Stat. 1920, 1969 (1998).
43. 1d.

44, Pub. L. No. 105-262, § 8117, 112 Stat. 2279, 2329 (1998); Pub. L. No. 105-261, § 334, 112 Stat. 1920, 1970 (1998)ermdeede DOD range and test
facility uniquely positioned to support such Y2K testing, White Sands Missile Range, New Mexico — otherwise known as “AReerge’s As DOD's largest
land-based major range and test facility, White Sands Missile Range has executed a series of complex and highly teclesitsal X2Kng the systems studied
for Y2K compliance include major weapons systems (e.g., ATACMS and HIMARS), jet aircraft (Phantom F-4), radar and telekiegrgystems, flight safety
systems, and a wide array of crucial installation infrastructure systems (e.g., telecommunications switches and pusytitantiBySeePublic Affairs Office New
Century Computer TestinilissiLe RANGER, June 26, 1998, at 1; Public Affairs Offid2K Test a SucceddissiLE RaNGeR, July 10, 1998, at 1; Public Affairs Office,
Successful Flight from the HIMARS Is Y2K ComplilhssiLe RanGeR, Oct. 2, 1998, at 1; Public Affairs Officé2K Infrastructure Test SuccessMiissiLE RANGER,
Oct. 23, 1998, at 1See als@eNERAL AccouNTING OFFICE, YEAR 2000 MPUTING CRrisis: AvoIDING MAJOR DisruPTIONSWILL REQUIRE STRONG LEADERSHIPAND EFFECTIVE
ParTNERSHIPS GAO/T-AIMD-98-267 (Aug. 19, 1998).

45. Pub. L. No. 105-262, § 8117, 112 Stat. 2279, 2129 (1998).
46. Id. § 8120.
47. 1d. § 8130.

48. Pub. L. No. 105-261, § 1062, 112 Stat. 1920 at 2129 (1998) (amending 10 U.S.C.A. § 2011(West 1998)). Addition&llythioridegtion Act's conference
report, Congress stated its expectation that the SECDEF not delegate this authority below an Assistant Secretary of. RefenseRad No. 105-736, at 715-16.

49. Additionally, Congress indicated that the primary purpose of any interaction with foreign security or armed fordesizedawy this authority, must be the
training of U.S. special operations forces. H.RNE Rep. No. 105-736, at 716.
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Congress to Study Military Readiness

As FY 1999 opened, the state of America’s military achieved national visibility. The overused refrain of “doing more’with less
is now viewed as one of the root causes for declining readiness and the “hollowing out” of the arméd Farlb@sing up on con-
gressional hearings with the military’s chiefs, the Appropriations Act directs the SECDEF to report to Congress on ndilitasg rea
by 1 June 1999. Among the areas the report will assess, are the overall ability of the military to execute the Natipnatiaeeagyi
and the impact of the Bosnian deployment on readiness. Additionally, Congress requests “a complete assessment” ofessent readi
trends, to include a discussion of manning shortfalls, the loss of trained aviators, and the overall state of trainingdjes6ur

DOD Outsourcing and Privatization Initiatives Under Review

In the underlying conference report accompanying the Appropriations Act, Congress expresses “significant concerns abol
DOD’s outsourcing and privatization strate§3.'Specifically, the scarcity of reliable information validating projected savings and
efficiencies causes Congress to wonder whether the fervor surrounding DOD privatization efforts are “building unrealigtic savin
estimates” into DOD’s budget reque%tsConsequently, the Appropriations Act directs the SECDEF to report to Congress on the
scope of the DOD privatization efforts, the criteria employed, and also a detailed accounting of the net savings asdothi&ted wit
effort.>

Missile Defense Systems

Concerned with the rapidly growing threat of theater ballistic missiles and recent missile launch activity out of NortBdferea,
gress has focused on improving this nation’s theater missile defense systems to protect U.S. interests and America’s forwat
deployed force® Reflecting this heightened concern, the Appropriations Act appropriates $445.25 million to continue the problem-
plagued Theater High-Altitude Area Defense System (THARBR38.45 million to the Navy Theater Wide program, and an addi-
tional $950.47 million for the development of a national missile defense system.

MILITARY CONSTRUCTION APPROPRIATIONS ACT

On 20 September 1998, President Clinton signed into law a $8.5 billion dollar military construction (MILCON) appropriations
act” This was the first of thirteen appropriations bills offered by the Congress for FY 1999 funding. Congress directs the DOD tc
use these appropriations for military construction, family housing, and base realignment and closure féinctions.

50. See, e.gRowan ScarborougiGeneral: Army Declining, Readiness SufferMfsH. Times, Sept. 10, 1998, at 1 (memo by General David Bramlett, Commander,
U.S. Army Forces Command, states that America’s armed forces “can no longer train and sustain the force” under curfefefiensésspending).

51. H.R. @nr Rep. No. 105-746, at 83-84 (1998).
52. Id. at 85-86.

53. Congress acknowledges that the DOD is attempting to outsource and privatize many of its support and infrastruatsreofiraetiop funding and resources
for readiness and modernization. Indeed, according to the conference report, the Defense Reform Initiative argues thatltisax@CGimost $6 billion over the
next five years through outsourcing. Given the steady decline in military readiness as noted above, however, thergisangewiover whether the outsourcing/
privatization mantra is achieving the overall goal of “a Lean Green Fighting Machihe.”

54. Id. at 85-86.

55. In particular, the joint conference report accompanying the Act identifies the national missile defense systemrzal aripéty” H.R. Gnr. Rep. No. 105-
746 at 155-56 (1998).

56. Seee.g, Jane McHughDespite Failures, Army Officials Remain Confident in THABEF. News, Sept. 7-13, 1998, at 36 reporting that (the next THAAD test
shot is scheduled for the first calendar quarter of 1999 at White Sands Missile Range, New Mexico). Described asrithie-tat&gt technology,” the air defense
community describes the concept behind the THAAD as similar to “hitting a bullet with a budiet.”

57. Pub. L. No. 105-237, 112 Stat. 1553 (1998). Specifically, the Military Construction Appropriations Act appropriaeg48800D. This amount is approxi-
mately $666 million more than that requested by the Clinton Administration; but is $759 million less than that approjirjead lasR. Rp. No. 105-647, 41
(1998). Additionally, the Senate Committee on Appropriations points out that approximately 22 percent of the militaryticonsidget is dedicated to base
realignment and closure accounts. &g Rlo. 105-213, 8 (1998).

116 JANUARY 1999 THE ARMY LAWYER « DA PAM 27-50-314



Restriction on Use of Cost-Plus-Fixed Fee Construction (CPFF) Contracts
As it has for the past several years, Congress again affirmed its reluctance to allow the use of CPFF constructiorCaomntracts.

sequently, absent SECDEF approval, CPFF contracts for construction are limited to work that is estimated to cost no more thi
$25,000. This restriction applies to construction contracts performed in the United States, except Alaska.

Restrictions Regarding Construction of New Bases

Congress also prohibits the use of MILCON funds to begin construction of new bases unless it has otherwise provided specif
appropriations. This restriction applies to new base construction within the continental United States (€@®éd&)ding over-
seas locations, Congress requires prior notification to the appropriations committees before “initiating” new installations.
Relocation of Base Activities Prohibited

Congress further prohibits the services from using minor construction funds to relocate or transfer “any activity” frora one bas
or installation to another without first notifying the congressional appropriations comrfittees.
American Steel Requirement

Contract attorneys should keep in mind Congress’s interest in the use of American steel products when engaging in constructi
contracting using MILCON funds. Specifically, Congress requires that the DOD ensure American steel manufacturers, producer
and fabricators have the opportunity to compete as the supplier of steel products used in constructn efforts.
Prohibition Regarding the Payment of Real Property Taxes

Congress prohibits the use of MILCON or family housing funds to pay real property taxes in any foreignftountry.

58. Additionally, the Army’s military construction account allows it to use a limited amount of funds for host nation sufgpdiility not provided to the other
military departments within this appropriatioBeeH.R. 4059; Pub. L. No. 105-237, at 1, 112 Stat. 1553 (1998). Provided below is a breakout, by military department,
of the construction appropriations; these amounts remain available for five fiscal years, or until September 30, 2003.

Army: Military Construction $868,726,000 / Family Housing $1,229,987,000
Navy: Military Construction $604,593,000 / Family Housing $1,207,883,000

Air Force: Military Construction $615,809,000 / Family Housing $1,064,169,000
DOD: Military Construction $553,114,000 / Family Housing $37,244,00

Pub. L. No. 105-237, at 1-4, 112 Stat. 1553-1554 (1998). The Act is also the source for the U.S. share of the NATO B=taréptlRProgram. SER No. 105-
213, at 3 (1998).

59. Pub. L. No. 105-237, § 101, 112 Stat. 1553, 1557 (1998).

60. Id. § 104.

61. Id. § 110.

62. Id. § 107.

63. Id. § 108.

64. 1d. 8§ 109. Family Housing funds may otherwise be used for acquisition, replacement, addition, expansion, extension ancgatéoatiperation and main-
tenance, including debt payment, leasing, minor construction, principal and interest charges, and insurance premiuned$wldhorindeed, Congress gener-

ally breaks out Family Housing appropriations into three categories: construction; operation and maintenance; and debSpagngeitub. L. No. 105-237, at
3, 112 Stat. 1553, 1555 (1998).
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Requirement to Notify Congress: Military Exercises

The SECDEF must notify Congress of the plans and scope of any military exercise that involves U.S. personnel where constru
tion activity, either permanent or temporary, will exceed $100,000. The SECDEF will notify the appropriations committses at le
thirty days before the exercise occtirs.

Fiscal Flexibility for Expired Funds

Agencies may use project funds that have otherwise expired or lapsed to pay the costs of supervision, inspection, overhead, er
neering and design on those projeats] on subsequent clairassociated with the underlying project. This authority applies to mil-
itary construction or family housing projects funded by the MILCON Appropriation&Act.

Transfer of Expired Funds to Foreign Currency Fluctuations Account

After determining that the MILCON funding will not be used to adjust or liquidate amounts that are due under pre-existing obli-
gations, DOD agencies may transfer any unobligated balances into the Foreign Currency Fluctuations, Construction, Defense app
priation. This authority applies to MILCON and family housing funds (to include O&M).

Conferees Adopt More Expansive Definition of Maintenance and Repair

In the joint conference report accompanying the Appropriations Act, Congress adopted the more expansive definition of mainte
nance and repair, similar to that recently announced by the ®@pecifically, Congress allows components of a facility to be
repaired by replacement. Any replacement work can upgrade existing systems to bring them up to current standardsthecpde. Fur
interior arrangements and restoration work may be included as repair. Additions, new facilities, and functional conuersi@ms, h
are still viewed as construction work. Finally, the service secretary must notify Congress at least twenty-one daysibefuge beg
any repair project estimated to exceed $10 million.

Buy American Act

Congress mandates that any expenditure of funds appropriated under the MILCON Appropriations Act comply with the Buy
American Act®
Support to Non-NATO Countries Restricted

Congress prohibits the use of any appropriations provided by the MILCON Appropriations Act for Partnership for Peace Program
or to support non-NATO countri€s.

65. Id. § 113.

66. Id. 8 116. Given the language of the Act, it appears that expired MILCON funds may be used to pay claims for botlmnitscapE-scopehanges to work.
See31 U.S.C.A. § 1502(a), which generally limits the use of expired funds to in-scope changes. 31 U.S.C.A. § $8662aherally Funding of Replacement
Contracts B-198074, 60 Comp. Gen. 591 (1981). Again, note that this discretionary fiscal authority applies not only to militargtioongtojects but also to
family housing projects.

67. Note that any such funds will be merged with and will be available for the same time period and purposes of the FreraigriFDiatuations appropriation.
Pub. L. No. 105-237, § 118, 112 Stat. 1553 at 1559 (1998).

68. Memorandum, Office of the Secretary of Defense, Comptroller, subject: Definition of Repair and Maintenance (2 JuBe@393Major M. Warner Mead-
ows,Has DOD “Repaired” a Component of the Construction Funding Analy#isRy Law., Mar. 1998, at 15.

69. Id. § 121. Seed1 U.S.C.A. §8 10a-10c (West 1998) (Buy American Act). The FY 1999 DOD Appropriations Act carries a similar provisiom r@dfugtience

to the Buy American Act. Pub. L. No. 105-262, § 8053, 112 Stat. 2279, 2308 (B¥¥8alsdony CapaccioReport: Pentagon Buys Prohibited Chinese Footware
Der. WEEK, at 3, Nov. 2, 1998 (reporting that DODIG report discovered violations of the Buy American Act in 16 contracts valueahillioh).4
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Privatization of Military Housing Under Scrutiny

Often, it seems that “privatization” is viewed as #iee qua norfor all the fiscal challenges confronting the government.
Although many within Congress applaud the DOD’s efforts to privatize everything within sight, others may not share thagame ent
siasm’* Perhaps reflective of this difference of opinion, Congress now requires various notice requirements regarding military hous
ing privatization initiatives? Congress wants to be notified of any guarantee of payments made to a private party in the event of:
(1) base closure or realignment, (2) reduction in troop strength, or (3) extended deployments of units. In particularyé&prgges
that the notice specify the nature of the guarantee and the extent and likelihood of any liability assumed by the g6vernment.

Congress further expressed its concern regarding the DOD’s housing privatization initiatives by providing the Defense Family
Housing Improvement Fund only a fraction of the monies that were initially earmarked in earlier conferencé# rejigintighting
the lack of progress in this area, Congress reminded the DOD that housing privatization authority expires in Februamgeés. Co
also observed that it never intended the housing privatization initiatives “to become a substitute for the traditionaldmstizsiog
tion program.” As a consequence, Congress has directed that the DOD review its housing privatization plans and “napew the sco
to a reasonable number of projects.”

Additionally, Congress expressed its concern “that privatization shifts funding from military family housing constructan, oper
tions, and maintenance accounts to military personnel accounts to pay for increased housing allowances, which are aséd to pay |
to developers of privatized housing.” Consequently, the SECDEF will report to Congress “an integrated family housing strategy’
that focuses on maximizing existing civilian housing, housing referral services, and the appropriate use of privatiz#tiem. Fur
Congress tasked the GAO to monitor the DOD’s implementation of its housing privatization iniffatives.

Comply with the Guidance Contained in House and Senate Reports
In the joint conference report accompanying the MILCON Appropriations Act, Congress instructed the DOD to comply with the

underlying committee reports from both the House and the Senate “unless specifically addressed to the'cakdditiphally,
where either house has directed the submission of a report, the report will be provided to both the House and’the Senate.

70. Pub. L. No.105-237, § 124, 112 Stat. 1553, 1560 (1998). The Senate Committee on Appropriations expressed itslz@® khapptopriations, specifically
the NATO Security Investment Program funds, must be used only to finance “critical infrastructure requirements within ldAG®"ali. Rr. No. 105-213, 23-
24 (1998).

71. Seee.g, GENERAL AcCOUNTING OFFICE, MILITARY HousiNG: PrivATIZATION OFF TO A SLow START AND CONTINUED MANAGEMENT ATTENTION NEeDED, GAO/NSIAD-
98-178 (July 1998) (noting that not only is the DOD privatization effort lagging behind virtually all initial timetableediotqul savings are vastly overstated). For
example, savings for privatization efforts at Fort Carson and Lackland AFB were projected to be 24 percent and 29 peesped@asly, than identical costs
financed with MILCON appropriations. The GAO, however, concluded that, at most, the savings would be no more than sevatrHoetrarson and 10 percent
at Lackland AFB.Id. at 24-25.See als@eNERAL ACCOUNTING OFFICE, DEFENSEINFRASTRUCTURE CHALLENGES FaciNG DOD IN IMPLEMENTING REFORM INITIATIVES, GAO/
T-NSIAD-98-115 (Mar. 18, 1998) (concluding that initiatives to reduce the DOD infrastructure take longer than expectedateédstvings fall short of projec-
tions).

72. Pub. L. No. 105-237, 8126, 112 Stat. 1553, 1560 (1998). Additionally, in its report, the Senate Committee on Appsregpegssed its concern on the impact
of housing privatization on school districts supporting military installations. Specifically, the Committee noted thatpgrouagingtion could well lead to the loss
of federal funding critical to maintaining quality programs at local school districtserSNR 105-213, 18.SeeCaptain Joseph D. Lipchitiote from the Field:
Avoiding the Specter of Patriot Village: The Military Housing Privatization Initiative’s Effect on Federal Funding of Eduédatis Law. , Feb. 1998, at 41.

73. Congress specifically identified the guarantee of any payments associated with military housing and private paltids, fwitgage and rental payments.
Additionally, the Service Secretary must provide such notice at least 60 days before issuing a contract solétitation.

74. Pub. L. No. 105-237, at 4, 112 Stat. 1553, 1560 (1998). Specifically, the House initially proposed the $242.4 chitieiSearate proposed $7 million. Accord-
ing to the joint conference report, Congress funded construction efforts fully in the “traditional family housing accaBt&3h#IRer. No. 105-647, at 17 (1998).

75. Id. at 18.

76. 1d. at 18-19. See e.g, the DOD Housing Revitalization Support Office’s website on this subjechep:#www.acg.osd.mil/iai/hrsa  Additional insight on
Army efforts in this area can be obtained via the Army Corps of Engineers Residential Communities Initiatives webjig/atws.govcon.con¥. This website
has the latest generic request for qualifications (RFQ) boilerplate for Army housing privatization initiatives. The Aiagaise put together an interesting website
titted “Housing Privatization Tool Kit.”See<http://www.afcee.brooks.af.mil/dc/dch/private/private.khtm

77. H.R. ®NF. Rep. No. 105-647, at 11 (1998).

78. Id.
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Confronting a Crumbling Infrastructure

In its report, the Senate Committee on Appropriations, noted that the DOD'’s performance plan for FY 1999 failed to adequatel
explain how the military intends “to modernize, renovate, and improve . . . [an] aging defense infrastfucoresequently, the
committee “encourages” the DOD to establish specific performance milestones regarding military infrastructure, to include: (1
reduction of the real property maintenance backlog, (2) improvement of family housing, (3) modernization of unaccompanied per
sonnel housing, and (4) efforts aimed at responding to “critical shortfalls of quality of life facflities.”

Environmental Remediation Costs and Project Ceilings

To control repair costs on military housing, Congress requires prior notice whenever such work is projected to exceear$20,000 f
non-flag officer quarters and $25,000 for general officer quatteddten, after work begins, unexpected environmental hazards are
discovered that lead to costly remediation work. The remediation work typically includes: asbestos removal or abatement, radc
abatement, lead-based paint removal or abatement, and other hazards associated with government housing that is frequently f
years or more old. To the extent that environmental remediation causes these thresholds to be exceeded, Congresdteiill allow “a
the-fact” notification, which will be made on a semi-annual basis. This authority extends to projects funded by botleauaedt y
prior fiscal year appropriatiorfs.

“Single Soldier” Housing Concept Attacked

In its committee report, the Senate disagreed with the concept of providing single enlisted soldiers with their own padksé bar
dorm room. Not only did it question the wisdom of such an approach in this day and age of funding shortfalls, but theecommitte
contended that “putting an 18-year-old man or woman in a room alone detracts from promoting unit cohesiveness and team buil
ing.”® Consequently, the committee directed the SECDEF to report on the reasons supporting this “one-plus-one” policy, the cost
and the timetabl&.

79. S. Rp. No. 105-213, 9 (1998).

80. Among the “quality of life facilities” identified by the Senate Committee include child care centers, barracks, diitiag, f@enily housing projects, physical
fitness and recreation centers, health clinics, and family support celuters.

81. According to the House Committee on Appropriations, this policy began in 1984. Congress initiated this notice retuiasswgrt“orderly planning and
programming” for the repair and maintenance of military housing. HeR.N®. 105-578, 24 (1998).

82. Id. The Senate Conference Report affords DOD similar flexibility regarding the application of the construction reprograrenangSpécifically, the Senate
Report provides that “the costs associated with environmental hazard remediation such as asbestos removal, radon afbdteseepaiearemoval or abatement,
and any other legislated environmental hazard remediation may be excludedRerSNo. 105-213, at 11 (19985eeGENERAL ACCOUNTING OFFICE, ENVIRONMENTAL
CompLIANCE: RePORTINGON DOD MiLitARY CONSTRUCTIONAND REPAIR ProJECTSCAN BE IMPROVED, GAO/NSIAD-98-3 (Dec. 8, 1997) (providing an overview of how
the DOD funds construction and repair environmental compliance projects).

83. The Senate committee further noted that it “strongly supports” such a policy for junior noncommissioned loffigei.

84. Id.
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STROM THURMOND NATIONAL DEFENSE AUTHORIZATION ACT

Congress honored the senior senator from South Carolina by naming this year’s National Defense Authorization Act (Authoriza
tion Act) after him, in recognition of his service for the United States of America. As a member of the Senate Armed_8eanvices
mittee, Senator Thurmond has worked on forty annual defense authorization bills. His service to this country dates dack to 192
when he was commissioned as an Army reserve infantry officer. Among his many accomplishments as a soldier and an officer, Se
ator Thurmond participated in the D-Day Invasion at Normandy, where he was part of the 82d “All American” Airborne Division.
Senator Thurmond retired from the Army Reserves, at the rank of Major General, in January 1965. Senator Strom Thurmond's de
ication to and love for his country assured that America’s Armed Forces remained ready to defend the United Statesesteiits inte

On 17 October 1998, President Clinton signed into law the Strom Thurmond National Defense Authorization Act for Fiscal Yeal
1999% What follows is an overview of its key provisions, with an emphasis on the Act’s impact on fiscal, procurement, and opera-
tional activities within the DOD.

Missile Defense Systems

In light of the increased number of nations participating in missile and rocket launches, particularly by nations such as Nortt
Korea®” Congress has given greater attention to the DOD’s work on missile defense technologies. Recognizing a heightened sen
tivity to this growing threat, the Authorization Act contains “sense of Congress” language relating to national missile@efense
age. This provision conveys Congress’'s concern that any national defense missile system must protect America against “limite
accidental, or unauthorized ballistic missile atta€klh a separate “sense of Congress” provision, Congress encourages American
and NATO cooperation with Russia to establish a system for providing “early warning of ballistic missile laéhches.”

Congress Restructures Ballistic Missile Defense Organization Program Elements

The Authorization Act mandates program elements for budget submissions by the Ballistic Missile Defense Organizatior
(BMDO).*° Specifically, the Act requires that all funding for National Missile Defense and Theater Missile Defense systems will be
included in BMDO program elemertts.

Among the programs identified by Congress were the THAAD system which reflects many of the challenges associated with cu
rent missile defense systems. After suffering five test fire failures, Congress has not yet lost faith in the THAAD adritept, b
not happy with the contractor’s performance—a view shared by the®®@Dnsequently, the Authorization Act directs the SEC-
DEF to implement a technical and price competition for the development and production of the THAAD interceptor missite. Furthe
the Authorization Act directs the SECDEF to establish a cost-sharing arrangement with the prime contractor to absorbicosts asso
ated with test failures, beginning with the ninth test flight. Last, Congress prohibits the DOD from initiating the eiggarekrin
manufacturing development phase for this program until three successful missile tests have®%ccurred.

85. Pub. L. No. 105-261, § 1, 112 Stat. 1920 (1998).

86. Id. (also referred to as the 1999 DOD Authorization Act).

87. Sege.g, Willis Witter, Japan Makes Missile-Defense Plan High PrigrityasH. Tives, Nov. 6, 1998, at A12 (the 30 August 1998 rocket launch by North Korea
demonstrates “for the first time” that it has a missile capable of striking at all of Japan, Hawaii, and parts of @desiabsBill Gertz, China Prepared to Test ICBM

with Enough Range to Hit U,SMasH. Tives, Nov. 12, 1998, at Al.

88. Pub. L. No. 105-261, § 231, 112 Stat. 1920, 1952 (1838) alsdseneral Accounting OfficéNational Missile Defense: Even with Increased Funding Technical
and Schedule Risks Are HigReport No. GAO/NSIAD-98-153 (Jun. 23, 1998).

89. Id. § 234.

90. Id. § 235. The Act makes this funding structure a permanent part of 10 U.S.C. (inserting 10 U.S.C.A. § 223 (West 1998)jranBubpeaNo. 104-106, §
251 (1996 DOD Authorization Act)). Among the program elements mandated by Congress include: the Patriot system; theri\atine Systater High-Altitude
Area Defense (THAAD) system; and the Medium Extended Air Defense System.

91. Id.

92. Id. § 236. In the underlying conference report, Congress refers to the THAAD program “as a matter of highest priorityohrHHRp.QNo. 105-736 at 564-
65. The report also notes that the DOD *“is considering establishment of a second source for the THAAD,” a proposal tatt€otagreely support[s].1d. at 590.
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Landmine Alternatives

The Authorization Act authorizes $19.2 million for research and development of alternatives to anti-personnel and anéi-tank min
systems. Additionally, the SECDEF will report to Congress on the DOD’s progress in developing alternative landmine technologie
and concept¥. The Authorization Act repeals that part of the 1996 Foreign Operations Appropriations Act that imposed a one-yeatr
moratorium on the use of anti-personnel landmines by U.S. armed forces.

New Notice Requirements for Depot Maintenance Work

Congress requires the DOD to maintain a government-owned/government-operated core logistics capability for the repair ar
maintenance of weapons systems and certain military equipment. Commercial items, however, are specifically excluded from co
erage by this provision. Congress requires a report on core depot maintenance capabilities and a “detailed justiferai@ehfor
that is, for the first time, determined to fall within this commercial item exceftion.

Additionally, the Authorization Act requires the DOD first to notify Congress before it enters into a prime vendor contract for
depot-level maintenance and repair work. In this notice, the DOD must outline the competitive procedures used to awatd a contr
and provide a cost-benefit analysis that details expected sdvings.

Acquisition Workforce Reductions

Demonstrating an increased sensitivity to the impact of downsizing within the acquisition community, Congress has directed th
GAO to review the effect of personnel cuts on operations and readiness on the Army Materiel Cémdditcbnally, the Appro-
priations Act requires congressional notice before allowing reductions in civilian personnel at Major Range and TestaSasility B
below that number cited in the FY 1999 budget submisSion.

On the other hand, Congress has once again directed the DOD to reduce its acquisition Wrkftweeduthorization Act
requires the SECDEF to cut defense acquisition and support personnel strength by 25,000. Importantly, however, theoAuthorizati
Act allows the SECDEF to limit such cuts to 12,500 personnel if the SECDEF certifies to Congress that any further retthéction in
defense procurement community would be inconsistent with the overall goal of promoting best value acquisitions and enhanced op
ational readines$*

93. Pub. L. No. 105-261, § 236, 112 Stat. 1920, 1953 (1998). The House Report notes that the THAAD failures were haifttdesign flaws but were failures

due to quality control.” H.R. &. No. 105-591, at 238-39. |In light of this, Lieutenant General Lyles, BMDO director, issued a cure notice to the prime contractor
Lockheed Martin Corp. Upon receipt of LTG Lyles’ notice, Lockheed Martin initiated a series of organizational and queditg@sseasures aimed at eliminating

test failures. Among its actions, Lockheed Martin has recruited Raytheon Corporation for assistance in analyzing iesGaatanahel.yles Announces THAAD
Program ChangesAm. ForcesPrRessServ., July 20, 1998.

94. Pub. L. No. 105-261, § 248, 112 Stat. 1920, 1957 (1998).

95. The moratorium mandated by the Foreign Operations Appropriations Act was set to begin on 12 Februély 89236 (repealing Pub. L. No. 104-107, §
580; 110 Stat. 751 (1996)).

96. Id. § 343 (amending 10 U.S.C.A. § 2464).
97. Id. § 346.

98. Id. § 348. See alsd3ENERAL AccoUNTING OFFICE, QUADRENNIAL DEFENSEREVIEW: SoME PERSONNEL CuTS AND AsSOCIATED SAVINGS MAY NoT BE AcHievep, GAO/
NSIAD-98-100 (Apr. 30, 1998).

99. Pub. L. No. 105-262, § 8112, 112 Stat. 2279, 2326 (1998) (requiring a 30-day advance notice to Congress).

100. According to the GAO, the size of the acquisition workforce is shrinking only “slightly faster” than the rest of @@TXis€al year 1993 through 1997, the
DOD workforce decreased by 17.5 percent. On the other hand, the civilian defense acquisition workforce decreased lya&Hghecenmber of military acqui-
sition personnel fell by 28 percent.ex&RAL ACCOUNTING OFFICE, ACQUISITION MANAGEMENT: WORKFORCE REDUCTIONSAND CONTRACTOR OVERSIGHT, GAO/NSIAD-98-
127 (July 1998), at 1-3.

101. Pub. L. No. 105-261, § 931, 112 Stat. 1920, 2105 (1998). The initial provision by the House National Security Gmateditteecuts of up to 70,000 per-
sonnel from the defense acquisition workforce. H.R. Rep. No. 105-736, at 699-700 (1998). In FY 1998, the SECDEF inforesitatrige had cut the acqui-
sition workforce by 20,096 positiongcquisition Workforce: Cohen Compromises with Congress, Will Cut 20,096 from Workforce THiede@ont. Rep., (BNA),
at 44 (July 13, 1998).
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Keep Your Hands Off My Libraries!

The House National Security Committee has identified libraries on military installations as “essential category A moralge, welfa
and recreation activities? Consequently, with the exception of BRAC-affected installations, the House directed the SECDEF to
suspend any further library closures and to report on those that have been closed since 1996 or that are open for tetasyhan fou
a week. In addition to justifying the closure of the libraries or curtailment of hours, the report must detail DOD plapgto re
libraries on installations that have no library servfée.

Commissary Allowed to Keep Bad Check Fees

It is well established that, absent specific statutory authority, the Miscellaneous Receipts Rule prevents agenciesifigm retain
funds received outside of the appropriations profésehe Authorization Act now allows commissaries to charge dishonored check
fees that are consistent with commercial industry practice and credit any collected fees to the commissary trust revolvimrg fund
thermore, the commissaries may use appropriated funds to pay for costs associated with “making good” on thesead checks.

Congress Provides Commanders Greater R&R Authority

With the personnel assigned to Operation Joint Guard specifically in mind, Congress has “clarified” an existing statute to allo
service secretaries the ability to provide transportation for rest and recuperation (R&R) travel, using either governmeet ciato
carrierst® Congress believes that this additional authority will enhance the overall cost effectiveness of the Operation Joint Guar
R&R program.

Army National Guard Work Now Subject to the Competitive Process

The Secretary of the Army may provide financial assistance to support service, maintenance, repair, and construction work pe
formed by the National Guard. The Authorization Act will allow assistance only after the Guard is selected following &vempeti
process that allows for consideration of proposals submitted by private and public sectof®ntities.

Price Preference for Small Disadvantaged Businesses (SDB) Limited

The Authorization Act relaxes the mandate to give SDBs a ten percent contract price preference. Previously, Congress gave |
DOD a goal to award at least five percent of its total contract dollars to SDBs. The DOD could achieve this goal, sepiamg by
aside and awarding contracts to SDBs if the contract price did not exceed the fair market price by more than ten pepcex. This
preference will apply only when the DOD fails to achieve its five-percent goal during the previous fisé¢él year.

102. H.R. Rr. No. 105-532, at 264-65.
103. Id.

104. 31 U.S.C.A. § 3302(b) (West 1998ee.g, Bureau of Alcohol, Tobacco, and Firearms—Augmentation of Appropriations — Replacement of Autos by Negligent
Third Parties B-226004, 67 Comp. Gen. 510 (1988) (ruling that the miscellaneous receipts rule applies to monies received, not t@dyher peoyices).

105. Pub. L. No. 105-261, § 364, 112 Stat. 1920 at 1985 (1998) (amending 10 U.S.C.A. § 2486 (West 1998)).

106. Id. § 633 (amending 37 U.S.C.A 8§ 411c (West 1998)). Author’s Note: On Thanksgiving Eve, 1997, Lieutenant Colonel Stehe $ataiantored Division
Staff Judge Advocate, staffed this issue and assisted the Commander, 1st Armored Division, bringing it to the attentiessdércangfficials visiting the troops
in Bosnia-Herzegovina. For additional information on how the Judge Advocate can tackle statutory impeskelaefsmation Paper, Subject: Legislative Pro-
cedures to Obtain Relief from Statutory Impediments or Obtain New Statutory Authority for Commanders (15 Aug. 1998) (Hikiringtthe 1998 WWCLE). A
copy of this information paper may be obtained from JAGCNET at <http: www.jagcnet.army.mil>.

107. Id. § 375 (amending 32 U.S.C.A. § 113(b) (West 1998).

108. Id. § 801.
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Concern Over Sole Source Repair Parts Contracts Produce FAR Changes

Concerned over the possible abuse associated with sole-source purchases of commercial item spare parts, Congress has dire
that the FAR be revised to assure price reasonableness for these procurements. The FAR changes will include spectfic guidanc
ensure that prices are reasonable. It will also require the DOD to implement procedures that ensure, as appropriateathat item
agers or primary contracting officers will procure spare parts. Congress directs the DOD to maximize its leverage astsociated w
large quantity purchases for corporate discounts and other favorable contractu&Pterms.

Multiple Award Contracting Procedures Scrutinized

Concerned that government agencies are using multiple award task order and delivery order contracts to avoid the requireme
of full and open competition, Congress has directed the DOD to revise its regulations covering these proétir&penifically,
Congress is concerned about the practice of government agencies ordering from other agencies’ multiple award contigeats. In add
to concerns regarding competition, Congress questioned the fees charged for interagency pérCluasesjuently, Congress now
expects the DOD to establish rules that will allow it access to interagency multiple award contracts “only when thetieniata legi
reason to do so:®

Permanent Authority for Commercial Use of Major Range and Test Facilities Bases

Congress made permanent the authority allowing commercial entities to conduct test and evaluation activities at DOD Majo
Range and Test Facility Bases (MRTFB&)This authority not only allows MRTFBs to charge commercial users direct and indirect
costs associated with using DOD range and test facilities, but also permits the ranges to retain any funds generatezlithnater this
ity. 124

Domestic Terrorist Threats

The Authorization Act also contains the “Defense Against Weapons of Mass Destruction Act of1998"series of provisions
focuses on the importance of enhancing the effectiveness of federal, state, and local government agency interactionthConsequer
Congress requires a number of reports and studies that evaluate the DOD’s efforts to confront this growing threat. @omterned a
the level of federal interagency coordination and between each level of government, the Authorization Act directs thet®@resident
report on actions being taken to enhance government integration to prevent and to respond to terrorist‘inéiddmisnally, the
Authorization Act requires the Attorney General to develop and test methods that assess the threat posed against eitilesahd oth
areas by terrorist weapons of mass destruétiodditionally, the SECDEF must contract with a federally funded research and
development center to assess domestic response capabilities to terrorist use of weapons of mass ‘e gtnaiigrine Authori-

109. Id. 8§ 803. Two DODIG reports recently concluded that DOD was paying more for commercial items than previously—anywhere frercém360 13,163
percent more SeeSenate Panel Seeks Clearer Commercial Item Pricing Guid@R&A Rerort, May 1998, at 12-13.

110. Id. § 814.

111. &n. Rep. No. 105-189, at 318 (1998). The underlying impetus for this provision was a GAO report highlighting the multiple awardngppteatites of six
different agencies. In its report, the GAO cites the practice of one organization charging a $125 fee for orders plaggeshyititin the parent agency and up to
$99,000 for an order placed by another ageBegeGENERAL ACCOUNTING OFFICE, ACQUISITION REFORM— MULTIPLE-AWARD CONTRACTING AT Six FEDERAL ORGANIZATIONS,
GAO/NSIAD-98-215 (Sept. 1998), at 3.

112. $n. Rer. No. 105-189, 318 (1998).

113. H.R. ©NF. Repr. No. 105-736, § 820 (amending 10 U.S.C.A. § 2681 (West 1998)).

114.1d. The ability of commercial entities to use the DOD range and test facilities generates much needed funding so thalidiiess mstaupgrade and improve
vital test and evaluation equipment and support systems.

115. Pub. L. No. 105-261, at Title XIV, §§ 1401-1405, 172 Stat. 1929, 2167 (1998).

116. Id. § 1402. Congress views this report as fleshing out the intent of Presidential Decision Directive 62, which is to create aoegvsystematic approach
to countering terrorist use of weapons of mass destruction. NR. Rep. No. 105-736, at 629.

117. Pub. L. No. 105-261, § 1404, 112 Stat. 1920, 2168 (1998).
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zation Act authorizes the President to employ and activate reserve forces to respond to the use or threatened use éhaassapon o
destructiort!®

FY 1999 MILITARY CONSTRUCTION AUTHORIZATION ACT

On 17 October 1998, President Clinton signed the Military Construction Authorization Act (MILCON Authorization Act) for FY
1999. The Act authorizes $8.443 billion in budgetary authority for specified military construction projects, unspecifiedilminor
tary construction projects, military family housing, and base realignment and closure aétivities.

Architectural and Engineering Threshold Increased.

The MILCON Authorization Act increases the threshold at which DOD must notify Congress regarding the costs for architectural
and engineering services and construction design from $300,000 to $580 A64ditionally, the Act “clarifies” congressional intent
that design funding not be used for “planning” and “study” efforts associated with military construction pfojects.

An “Outside of the Box” Thought: Leasing Non-Excess Property to Lower Installation Infrastructure Costs.

Congress is apparently interested in the DOD’s initiatives to reduce installation infrastructure costs. The DOD alredaly has st
tory authority to lease non-excess property under terms that will “promote the national defense or be in the publi&inGmest.”
gress has learned of plans by the Air Force and Navy to use this authority to reduce infrastructtife Tostéct directs the
SECDEF to report to Congress the number and purpose of any leases executed under this authority and “the positive and nega
aspects” that leasing real property and surplus capacity on military installations will have on force protection andryhieimailita
tions on the installation. Additionally, Congress wants the DOD to provide proposed or actual legislative authority fenthese
tures??®

118. Id. § 1405.
119. This provision also allows the employment of full-time reserve personnel to support emergency preparedness progedrpeeainéidg and responding to
emergencies involving weapons of mass destructimh.§ 511. The Act authorizes $99.1 million for countering paramilitary and terrorist WMD threats and $49.2

million for employment of the Army Reserves to support these programs. BhR.REp. No. 105-736, at 628-29.

120. Pub. L. No. 105-261, Division B, 112 Stat. 1920, 1931 (1998). The DOD budget request sought only $7.777 billimndtiocofusiding. If enacted, this
request would have constituted a 30 percent decrement in construction funding compared to the funding authorizatioyetor 136l

121. Id. § 2801, 112 Stat. 1920 at 1932 (amending 10 U.S.C.A. § 2807 (West 1998)).
122. H.R. Rp. No. 105-532, at 774-75.
123. Seel0 U.S.C.A. § 2667.

124. Specifically, the conference report accompanying the Act cites initiatives at Brooks Air Force Base, Texas andphedewéleord Island as part of the
Naval Complex, Pearl Harbor, Hawaii. H.RoM&. Rer. No. 105-736, at 777.

125. Pub. L. No. 105-261, § 2814, 112 Stat. 1920, 1932 (1998).
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1999 OMNIBUS CONSOLIDATED AND EMERGENCY SUPPLEMENTAL APPROPRIATIONS ACT

On 21 October 1998, in a unique finale to America’s “annual appropriations waltz,” President Clinton signed the 1999 Omnibus
Consolidated and Emergency Supplemental Appropriations Act (Omnibus Appropriations Act). The Omnibus Appropriations Act
constitutes annual funding for eight separate appropriations me&su@slitionally, the Omnibus Appropriations Act provided the
DOD with $7.73 billion in “emergency supplemental appropriations.” When the music finally ended, the Omnibus Appropriations
Act appropriated approximately $520 billion throughout the federal government. Below is a brief overview of how the DOD fared.

Bosnia Troop Effort Receives 11th Hour Relief

The 1999 DOD Appropriations Act did not specifically include funding to cover the costs of maintaining U.S. troops in Bosnia.
The Omnibus Appropriations Act appropriates to the DOD $1.86 billion in emergency supplemental funding for overseas contin:
gency operations, such as Bosiia.

Readiness Enhancements Funded

The Omnibus Appropriations Act provides $1.301 billion to fund urgent personnel and readiness-related programs. The apprec
priations target the following activities: military recruiting and retention initiatives ($113.5 million), personnel ter@pimitel-
tives ($25.5 million), morale and recreation support of forces involved in deployments to Bosnia and Southtd$58gmaillion),
defense health care ($200 million), flying hour and aviation spare parts increases ($239 million), depot maintenanced$g02 mill
operating forces support ($347.2 million), and individual combat equipment ($24 million).

Ballistic Missile Defense Programs Get a Boost

Underscoring its concern regarding the growing number of countries with intercontinental ballistic missile capabilitiess Congre
appropriated an additional $1 billion for ballistic missile defense programs. Interestingly, these funds are not earraagkspfor
cific program. Instead, the SECDEF has the discretionary authority to use these funds for “programs and infrastrudese activit
which accelerate this nation’s efforts to field theater and national ballistic missile defense cap&bilie”Omnibus Appropria-
tions Act also requires the SECDEF to provide Congress thirty days advance notice prior to allocating any of these jhatifecto a s
missile defense prograttf.

Y2K Compliance Efforts Receive Extra Funding

The Omnibus Appropriations Act also provides $1.1 billion to the DOD for its Y2K compliance efforts. Additionally, these funds
may be used to cover expenses related to computer security and information assurance programs. The SECDEF, howéver, must
provide Congress the proposed allocation and plan for achieving Y2K compliance before transferring these funds to any othe
account3!

126. The eight appropriations bills consolidated into this Act were: Agriculture, Commerce, Justice, State, Judiciargf Disluimbia, Foreign Operations, Inte-
rior, Labor and HHS, Transportation, Treasury, and Po#dal.

127. Of the $1.86 billion, $342 million is for military personnel and $1.52 billion is for the overseas contingency opeaastesfund. 144 @, Rec. H11,521
(Oct. 19, 1998).

128. |d. at H11,195.
129. |d. at H11,522.
130. Id.

131. Specifically, the SECDEF must provide 15 days notice to the House and Senate Appropriations Committees, the SéQaimBftsmaon the Year 2000
Technology Problem, the House Committee on Science, and the House Committee on Government Reform and lQvatsigtit199.
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Anti-Terrorism, Domestic Defense Programs, and Counter-Drug Programs

The Omnibus Appropriations Act also reflects Congress’s keen interest in assuring that Americans are protected, no matter whe
they may be. The Omnibus Appropriations Act appropriates $478 million to defense anti-terrorism and diplomatic security pro-
grams. Congress also included an additional $50 million for DOD programs for domestic defense against weapons of mass destri
tion. Specifically, Congress identified the National Guard as “the logical entity” to coordinate domestic defense aatvities a
programs between the DOD and state and local governtiermally, the Act provides $42 million for specified “high-priority”
drug interdiction efforts$33

Storm Damage and Natural Disasters

Congress appropriated $469 million to the DOD to perform repair and construction work caused by storms and natural disaste
at defense facilities around the world. Among the disasters noted include the recent severe floodiniakeiéarricanes Bon-
nie, Earl, and Georgé&:

132. Id. at H11,523.

133. Congress specifically identified National Guard general support activities, interdiction efforts in the Caribbeapran@aeifec, and funding for Operation
CAPER FOCUS.Id. at H11,521.

134. For the flood damage alone, the Omnibus Act appropriated $253 million as follows:

0O&M, Army $134.0 million
O&M, Air Force $ 1.7 million
MILCON, Army $118.0 million
Id.
135. Id.
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Appendix B

CONTENT

ADDRESS

ABA LawLink Legal Research Jumpstation

http://www.abanet.org/lawlink/home.html

ABA Network

http://www.abanet.org/

ABA Public Contract Law Section (Agency Level Bid Pro-
tests)

http://www.abanet.org/contract/federal/bidpro/agen_bid.h

tml

Acquisition Reform

http://tecnet0.jcte.jcs.mil:9000/htdocs/teinfo/acqreform.htmi

Acquisition Reform Network

http://www.arnet.gov

ACQWeb - Office of Undersecretary of Defense for Acqui
tion & Technology

http://www.acq.osd.mil

ADR (Alternate Disputes Resolution)

http://www.adr.af.mil/

http://www.ogc.doc.gov/ogc/cld.html

Agency for International Development

http://www.info.usaid.gov

Air Force Contracting

http://www.safaq.hq.af.mil/contracting

Air Force Contingency Contracting Center

http://www.acclog.af.mil/lgc/contingency/continl.htm

Air Force FAR Supplement

http://www.hg.af. mil/lSAFAQ/contracting/far/affars/html

Air Force Home Page

http://www.af.mil/

Air Force Materiel Command Web Page

http://www.afmc.wpafb.af.mil

Air Force Publications

http://afpubs.hg.af.mil

Air Force Site, FAR, DFARS, Fed. Reg.

http://farsite.hill.af.mil

AMC Command Counsel News Letter

http://www.amc.army.mil/amc/command_counsel/

AMC Command Counsel News Letter (Text Only)

http://www.amc.army.mil/amc/command_counsel_text

AMC —HQ Home Page

http://www.amc.army.mil

Army Acquisition Website

http://acqnet.sarda.army.mil/

Army Contingency Site

http://acqnet.sarda.army.mil/acqginfo/zpcntcrt.htm

Army Home Page

http://www.dtic.mil/armylink

Army Financial Management Home Page

http://www.asafm.army.mil/homepg.htm

Army Regulations/AFARS

http://www.sarda.army.mil/librarymain.htm

ASBCA Home Page

http://www.law.gwu.edu/burns

128
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CAGE Code Assignment
Also Search/Contractor Registration (CCR)

http://www.disc.dla.mil

Chief Information Officers Council (IT)

http://www.cio.fed.gov

Code of Federal Regulations

http://www.access.gpo.gov/nara/cfr/cfr-table-search.html

Coast Guard Home Page

http://www.dot.gov/dotinfo/uscg

Commerce Business Daily (CBD)

http://cbdnet.access.gpo.gov/index.html

Competitive Sourcing (Outsourcing)

http://www.afmc.wpafb.af.mil/organizations/HQ-AFMC/PK
pko/outsorce.htm

http://www.hgda.army.mil/acsim/ca/cal.htm

http://www.afcesa.af.mil

http://www.afcgmi.randolph.af.mil/op/index.htm

Comptroller General Decisions

http://www.gao.gov/decisions/decision.htm

Congress on the Net-Legislative Info

Http://thomas.loc.gov/

Congressional Record via GPO Access

http://www.access.gpo.gov/su_docs/aces/aces150.html

Contingency Contracting

http://www.afmc.wpafb.af.mil/organizations/HQ-AFMC/PK
pko/gotowar.htm

Contract Pricing Guides (address)

http://www.gsa.gov/staff/v/quides/instructions.htm

Contract Pricing Reference Guides

http://www.gsa.gov/staff/v/quides/volumes.htm

Cost Accounting Standards

http://www.fedmarket.com/cas/casindex.html

DCAA Web Page (Links to related sites)

http://www.dtic.mil/dcaa
*Before you can access this site, must registattpt//
WWW.govcon.com

Debarred List

http://www.arnet.gov/epls/

Defense Acquisition Deskbook

http://www.deskbook.osd.mil

Defense Acquisition University

http://www.acqg.osd.mil/dau/

Defense Contracting Regulations

http://www.dtic.mil/contracts

Defense Procurement

http://www.acqg.osd.mil/dp/

Defense Tech. Info. Ctr. Home Page (use jumper Defens¢
and other sites)

http://www.dtic.mil

Department of Justice (jumpers to other Federal Agencies
Criminal Justice)

http://www.usdoj.gov

Department of Veterans Affairs Web Page

http://www.va.gov
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DFARS Web Page (Searchable)

http://www.acq.osd.mil/dp/dars/dfars.html

DFAS

http://www.dfas.mil/

DIOR Home Page - Procurement Coding Manual/FIPS/C

http://webl.whs.osd.mil/diorhome.htm

DOD Claimant Program Number (procurement Coding M
ual)

http://web1.whs.osd.mil/diorhome.htm

DOD Contracting Regulations

http://www.acq.osd.mil/dp/dars

DOD Home Page

http://www.dtic.mil/defenselink

DOD Instructions and Directives

http://web7.whs.osd.mil/corres.htm

DOD Publications

http://books.hoffman.army.mil/cqi-bin/bookmagr/Shelves

DOD SOCO Web Page

http://www.dtic.mil/defenselink/dodgc/defense _ethics

DOL Wage Determinations

http://www.ceals.usace.army.mil/netahtml/srvc.html

Electronic Earlybird

http://ebird.dtic.mil/

Executive Orders

http://www.pub.whitehouse.gov/search/executive-orders.

html

FAC (Federal Register Pages only)

http://www.gsa.gov:80/far/[FAC/FACs.html

FAR (GSA)

http://www.arnet.gov/far/

Federal Acquisition Jump-station

http://nais.nasa.gov/fedproc/home.html

Federal Acquisition Virtual Library (FAR/DFARS, CBD, D¢
barred list, SIC)

http://159.142.1.210/References/References.html

Federal Employees

http://www.fedweek.com

Federal Register

http://law.house.gov/7.htm

Federal Web Locator

http://www.law.vill.edu/Fed-Agency/fedwebloc.html

FFRDC - Federally Funded R&D Centers

http://webl.whs.osd.mil/diorhome.htm

Financial Management Regulations

http://www.dtic.mil/comptroller/fmr/

Financial Operations (Jumpsites)

http://www.asafm.army.mil

FMS Website

http://www.fms.treas.gov/finman.html

GAO Documents Online Order

http://gao.gov/cqgi-bin/ordtab.pl
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GAO Home Page

http://www.gao.gov

GAO Comptroller General Decisions (Allows Westlaw/Lex
like searches)

http:/www.access.gpo.gov/su_docs/aces/aces170.sht-
ml?desc017.html

General Services Administration

http://gsa.gov

GovBot Database of Government Web Sites

http://www.business.gov

GovCon - Contract Glossary

http://www.govcon.com/information/gcterms.html

Govt't Contracts Practice Group (Fried, Frank, Harris, Sh
er, and Jacobson)

http://www.ffhsj.com/govtcon/govtcon.htm

Gov't. Information Locator Services Index U.S. Army Pul
cations

http://www-usappc.hoffman.army.mil/qgils/gils.html

GSA Legal Web Page

http://www.legal.gsa.gov

Information Technology Homepage

http://www.afmc.wpafb.af.mil/organizations/HQ-AFMC/PK
pks/index.htm

Information Technology Policy

http://www.itpolicy.gsa.gov

Joint Publications

http://www.dtic.mil/doctrine

Joint Travel Regulations (JTR)

http://www.dtic.mil/perdiem/jtr.html

Justice Department

http://www.usdoj.gov

Lawguru (Legal Research Jumpsite)

http://www.lawguru.com/

Laws, Regulations, Executive Orders, & Policy

http://159.142.1.210/References/References.html#padicy

Library (jumpers to various contract law sites - FAR/FAC/
DFARS/AFARS)

http://acqnet.sarda.army.mil/library/default.htm

Library of Congress Web Page

http://lcweb.loc.gov

Marine Corps Home Page

http://www.usmc.mil
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NAF Contracting Regulation — AR 215-4
MWR Websites

http://trol.redstone.army.mil/mwr/naf _contracting/ne-
wreg.pdf

http://www.mwr.navy.mil

http://www-r.afsv.af.mil

http://www.usmc-mwr.com

NAF Financial (MWR)

http://www.asafm.army.mil/fo/naf/naf.htm

National Performance Review Library

http://www.npr.gov/library/index.html

NAVSUP Home Page

http://www.navsup.navy.mil/javaindex.html

Navy Acquisition Reform

http://www.acqg-ref.navy.mil/

Navy Acquisition & Business Management

http://www.abm.rda.hg.navy.mil/

Navy Home Page

http://www.navy.mil

OGC Contract Law Division

http://www.ogc.doc.gov/OGC/CLD.HTML

OGE Ethics Advisory Opinions

http://fedbbs.access.gpo.gov/libs/oge_opin.html

OGE Web Page (Ethics training materials and opinions

http://www.usoge.gov

Office of Acquisition Policy

http://www.gsa.gov/staff/ap.htm

Office of Deputy ASA (Financial Ops)
Information on ADA vio