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The Military Whistleblower Protection Act and
The Military Mental Health Evaluation Protection Act

Major Daniel A. Lauretano
Deputy Judge Advocate
Headquarters, 21st Theater Army Area Command
Northern Law Center
Mons, Belgium

Introduction their DOD training requirements. First, it examines the origins,
purpose, and legislative amendments to these statutes. Second,
The Military Whistleblower Protection Ac{MWPA) and the article provides a clear understanding of the current provi-
the Military Mental Health Evaluation Protection Act sions of the MWPA, the MMHEPA and implementing DOD
(MMHEPA) attempt to balance command authority with new and Army guidance. Third, it provides practical guidance to aid
due process rights for service members. The MWPA encour{judge advocates in training commanders and MHCPs on the
ages service members to report unlawful conduct within the MMHEPA, and implementing DOD and Army guidance. The
military in exchange for swift redress in the event of reprisal. article also provides practical guidance to defense counsel and
The MMHEPA requires that commanders and mental healthlegal assistance attorneys who are representing service mem-
care providers (MHCPs) comply with several procedural bers. Fourth, it analyzes and discusses the MWPA's and the
requirements before subjecting a service member to a mentaMMHEPA's shortcomings. Finally, it discusses possible legis-
health evaluation, treatment or hospitalization. The purpose oflative changes to the MWPA in the near future.
the MMHEPA is to protect service members from unwarranted
mental health evaluations, treatment, and hospitalization.
The Military Whistleblower Protection Act
To ensure compliance with these statutes, Congress has
made violations of the MWPA and certain provisions of the Origins, Purpose, and Legislative Amendments to the MWPA
MMHEPA punitive? In addition, the Department of Defense
(DOD) has mandated training on the provisions of these stat- The origins of the MWPA trace back to 195Mhile Con-
utes for all DOD personnel, especially commanders andgress was debating the amendments to the Universal Military
MHCPs? Training and Service Act of 1951 (UMTSARepresentative
John W. Byrnes received a letter from a constituent. The par-
This article provides a comprehensive analysis of theents of a sailor asked Representative Byrne for help in acquiring
MWPA and the MMHEPA to aid judge advocates in meeting a hardship discharge for their soWhen Representative

1. 10 U.S.C.A. § 1034 (West 1998eeinfra Appendix | for a complete version of 10 U.S.C.A. § 1034.

2. National Defense Authorization Act of 1993, Pub. L. No. 102-484, § 546, 106 Stat. 2315, 2416-19 (1992) (certain mpadifsgohat 10 U.S.C.A. § 1074).
Seeinfra Appendix J for a complete version of Pub. L. No. 102-484, § 546.

3. Seel0 U.S.C.A. § 1034(f)(6see alsdNational Defense Authorization Act of 1993 § 546(f).

4. SeeU.S. DeP 1 oF Derensg DIR. 7050.6, MLITARY WHISTLEBLOWER PROTECTION, para. E.3.d (12 Aug. 1995) [hereinafter DOR.3050.6]; U.S. BF T oF DEFENSE
Dir. 6490.1, MNTAL HEALTH EvALUATIONS OF MEMBERS OF THE ARMED FORCES paras. A.2, E.3 (1 Oct. 1997) [hereinafter DOR. B490.1].

5. Pub. L. No.51-144, § 1(d), 65 Stat. 73, 75-76.
6. Id.

7. See97 one. Rec. 3775, 3776 (1951).
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Byrnes discovered that a Navy regulation prohibited sailorsing 10 U.S.C.A. § 1034 by proposing military whistleblower
from communicating with members of Congress without first legislation!* After the House bill failed to win Senate approval
going through the chain of commahte proposed an amend- in 1986 the House re-introduced the military whistleblower
ment to the UMTSA. That same year, Congress passed thelegislation the next year (House Bill 1394) and held heaffngs.
Byrnes Amendment, which allowed service members to haveAfter hearing strong and emotional testimony by both propo-
direct and unrestricted communication with members of Con-

gress?® Although communications with members of Congress

had to be lawful, the subject matter could include grievances

against commandets.In 1956, Congress codified the Byrnes

nent$” and opponent® of whistleblower protection, in 1988,

Congress enacted the Military Whistleblower Protection Act
Amendment at 10 U.S.C.A. § 1034.It was almost four  (MWPA of 1988)!° The purpose of the MWPA of 1988 was to
decades latéf,however, that Congress first considered expand- balance the commander’s authority to preserve discipline with

8. Id. The sailor's commander threatened to court-martial the sailor if he disobeyed a Navy regulation that required all veittahazwhwanunication from Navy
personnel to Congress to go first through “official channeld.’at 3776-77.

9. |Id. at 3776-77. During floor debate over the amendment, Representative Byrnes informed members of Congress that he semnteds thenquire whether

they had prohibited service members from directly communicating with members of Congress. The Navy responded by citieguatiavythat prohibited “any
communication intended or designed to influence Congress or a member of Congress to favor or oppose any legislatioratioappiftgeting the naval estab-
lishment, whether pending, proposed, or suggestit.at 3776. The Judge Advocate General of the Navy interpreted the Navy regulation as requiring “any letter
from a member of the naval service to Congress or a representative which affects the naval establishment to be seritihlrohghraffs.”Id. The Army had no

similar prohibition and opined that such a prohibition “would be abridging the rights and privileges of a soldier aswaeari¢izenprevented from expressing his
views to his elected members of Congreds.” The Air Force also had no prohibition against direct communications with Contgteas3776-77.

10. 97 ©neG. Rec. 3775, 3883-84 (1951). The Byrnes Amendment provided, “No member of the Armed Forces shall be restricted or preventeddirioating
directly or indirectly with any member of Congress concerning any subject unless such communication is in violation ajitirevalation of regulations neces-
sary to the security and safety of the United States.” Universal Military Training and Service Act of 1951 § 1(d). COdngsdgs passed the Byrnes Amendment
soon after President Truman relieved General MacArthur for communicating with Congress outside of “official chahnels.”

11. 97 ©ne. Rec. 3777 (1951). The purpose of the Byrnes Amendment was “to permit any man . . . to sit down and take pencil and papeo dmisl @oigress-
man or Senator.1d. Representative Richard Vinson summarized the legislative intent behind the Byrnes Amendment as permitting “every mardmstreiaas
to have the privilege of writing his Congressman or Senator on any subject if it does not violate the law or if it dobwitlotsdeae secret matterld. at 3877.

12. Act of Aug. 10, 1956, ch. 1041, 70A Stat. 80 (1956). In 1956, Congress made minor changes to 10 U.S.C.A. § 108dpldscCexgress deleted the words
“prevented,” “directly or indirectly,” “concerning any subject,” “or members,” and “and safety” as surplus wdrds addition, Congress substituted the word
“unlawful” for “in violation of law.” Id.

13. Although in 1978 Congress enacted the Inspector General (IG) Act that provides indirect protections for militaryowieist/ebhke 1986 proposed legislation
would provide direct and greater protectio@eeThe Inspector General Act of 1978, Pub. L. No. 94-452, 92 Stat. 1101 (1978) (codified as amended at 5 U.S.C.A.
app. (West 1998)). The IG Act made all federal agency IGs (including DOD and service IGs) responsible for investigating efdiav or allegations of fraud,

waste, and abuse from federal employees (including service memldegsy.(a)-(c). The IG Act prohibited reprisals against federal employees who report violations
of law or allegations of fraud, waste, and abusk. The DOD and Service IGs investigated the first military whistleblower cases in the mid 19B&sleblower
Protection in the Military, 1987-88: Hearings on H.R. 1394 Before the Acquisition Policy Panel of the House Comm. on Arcesdl86th Cong. 141-42 (1988)
[hereinafteHearings on H.R. 1394

14. 132 ©ne. Rec. 19,012, 19,068-85 (1986). In 1986, Representatives Barbara Boxer, Patricia Schroeder, John Bryant, and others corspoesahetat to

the National Defense Authorization Act of Fiscal Year 1987 (House Bill 4428) to provide for sweeping protections for rhiktdeplawers.ld. The purpose of

the amendment was to encourage military whistleblowers to report fraud, waste, and abuse to Congress without fearldf er#sal/3. The amendment would

have prohibited reprisals against service members for “making or preparing a communication to a member of Congress wraadnep@anaking a complaint

or disclosing information evidencing . . . a violation of law, rule, regulation, mismanagement, a gross waste of fundsaathasiyoor substantial and specific
danger to public health or safetyld. at 19073-74. The amendment would have also provided service members with the right to a “de novo judicial review” of their
cases if they are not satisfied with the administrative review protesat 19,068.

15. 132 ©ne. Rec. 31,219, 31,526 (1986).
16. Hearings on H.R. 1394upranote 13. During her opening remarks, Representative Boxer stated that the purpose of the military whistleblower hearings was
“to review protections, if any, in place for service members that blow the whistle on fraud, waste, and abuse with refamde fwacurementld. at 2-3. Defense

procurement fraud being investigated at that time included allegations of overpriced spare parts, cheating by defensedunmiigtte testing of the DIVAD gun,
and faulty manufacturing of the Bradley fighting vehicld. at 3.
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the service member’s duty to report illegal conduct “without communication, however, had to be lafaind involve “a vio-

fear of retaliation.?® The MWPA of 1988 mandated unre- lation of law or regulation,” mismanagement, fraud, waste,

stricted and reprisal-free communicatimiween service mem-  abuse, or a “substantial and specific danger to public health or

bers and Congress or an inspector general?{iIGhe safety.” In 1989 and 1991, Congress amended the MWPA by
expanding the class of persons that could Ataa receiv®

17. Id. at 2-95. On November 19, 1987, the first two witnesses to testify in support of House Bill 1394 were Major Peter Golel&Natd officer, and Chief
Petty Officer Michael R. Tufarielo, a retired sailor. Major Cole testified that he was the victim of reprisal on three sepasiins after he reported violations of
law and mismanagement. Major Cole testified that while he was a cadet at West Point, he witnessed and reported “widgapresa] dithin the school. After
reporting the drug abuse, Major Cole testified that his commander involuntarily hospitalized him in a psychiatric waetond aegrisal incident, Major Cole
claimed his commander had relieved him for cause after he reported losses of Army combat equipment due to wide spreadnmaigraaddgrid. Finally, while
in the National Guard, Major Cole claimed that his commander relieved him for cause after he reported “flawed accountatiitysaragement of property” at a
National Guard Armory.ld. at 4-19. Chief Tufarielo testified that while assigned to the Naval Air Station in Dallas, Texas, he reported sevéfehzdtthat
involved payment to reservists for drills that they never performed. After reporting the pay fraud, Mr. Tufarielo testifisccdmmander involuntarily hospitalized
him in a psychiatric ward, gave him a poor performance evaluation, and forced him to retire. Mr. Tufarielo testifiellathgil, ladt reported the alleged fraud to his
superiors, the Navy Inspector General, and the Naval Investigative Service, no investigation ever todd. @liat8-33.

Two experts in the field of private sector whistleblowers also testified in support of House Bill 1394 Thomas Devine, ¢etgalddthe Government Account-
ability Project, testified in support of House Bill 1394 because it would create real protections for military whistlebldwBevine testified that the existing ave-
nues of redress for military whistleblowers were inadequate. In particular, he alleged that the services’ Boards of @uridititiary Records [BCMR] lacked
independenceHe attacked the complaint system under Article 138 of the Uniform Code of Military Justice (UCMJ) because commanded ttenpalteess and
there was no right to judicial review. Finally, Mr. Devine argued that IG investigations that were conducted by eithace¢her sestallation IGs were inadequate
because the investigated officers sometimes rated the IG investigdt@as34-49.

Eugene R. Fidell, a Washington D.C. attorney and an expert in the field of private sector whistleblowers, also testifitettimatpand redress available to
military whistleblowers were inadequatén particular, he testified about one member of the Coast Guard who was a victim of a reprisal after he provided testimony
to the Coast Guard IG regarding the improper use of government resddrcElell also criticized the services’ BCMRs and IGs because they lacked independence
and were slow to investigate and provide redress to service mentheas50-68.

18. Id. at 98-123. On 16 March 1988, Mr. Derek Vander Schaaf, Deputy Inspector General of the Department of Defense; and MG Rialbefsisistant General
Counsel for the DOD testified in opposition to House Bill 1394. Mr. Vander Schaaf argued against House Bill 1394 foeaswvagl First, he felt that the passage

of House Bill 1394 could lead to “spurious and haphazard” allegations by disgruntled service médnbe&9. Second, he believed that the passage of House Bill
1394 would require the DOD IG to give reprisal investigations priority over other important matters. Third, he believedsh&ilH1394 would lessen the DOD

IG’s authority by making it “a fact gatherer” for the BCMR84. Finally, he believed that House Bill 1394 was unnecessary because service members already had a
right to unrestricted lawful communication with Congress, and the DOD IG was already investigating reprisal cases. Nchaafdestified that it was the DOD’s

policy to encourage whistleblowers to report misconduct to the DOD hotline. According to Mr. Vander Schaaf, the DOD thitletem®re than 1,200 cases in

1987 from DOD personnel, including the general public and defense contractor employees. Mr. Vander Schaaf believedshabibfishat the hotline was work-

ing. The DOD IG also pursued anonymous complaints, and in certain cases awarded money to whistléthl@ave6s110.

Mr. Gilliat also testified in opposition to House Bill 1394 because he believed that “existing protections for militaryeleveoamlready elaborate and suffi-
cient.” Id. at 110. In particular, Mr. Gilliat testified that military whistleblowers already had sufficient redress from reprisa@garkple, service members could
seek redress from the DOD or service IGs, the BCMR, the discharge review boards, or use the Article 138, UCMJ complailtt. mtotE3< 1. Mr. Gilliat further
believed that the provision within House Bill 1394 that allows a de novo review of whistleblower cases in federal cougerassdadnder House Bill 1394 dis-
satisfied service members would be allowed to seek judicial review either in the court of appeals in the area theyrréb@®jsirict of Columbiald. 111-12.

19. National Defense Authorization Act of 1989, Pub. L. No. 100-456, § 846, 102 Stat. 1918, 2027-30 (1988). AlthoughdieprBsaer and others supported
a provision within House Bill 1394 that provided for a de novo judicial review of the service member’s complaint, due tiopihesfinal version of House Bill
1394 excluded that provisiorid. Over 100 members of the House, however, co-sponsored House Bill 1394ont3&¢€e. 3129, 3165 (1988). The senate had no
similar bill and “receded” to the House Bieel34 Mna. Rec. 2503, 2567-68 (1988).

20. In establishing this section, the committee carefully balanced two factors:

[T]he need to maintain appropriate military discipline and the responsibility of military personnel to step forward (attdidestee chain of
command) with information on activities that may be improper or illegal without fear of retaliation for that communication.

H.R. Rer. No. 100-563, at 282-3 (1988).

21. National Defense Authorization Act of 1989 § 846(b). This section provides:
No person may take (or threaten to take) an unfavorable personnel action, or withhold (or threaten to withhold) a fagorateé guion,
as a reprisal against a member of the armed forces for making or preparing a communication to a Member of Congresstor &eiespéc
that (under subsection (a)) may not be restricted. Any action prohibited by the preceding sentence (including thekaraay @ction and
the withholding or threat to withhold any favorable action) shall be considered for the purposes of this section to beebgmtisoprohibited

by this subsection.

Id. See alsél.R. Rer. No. 100-563, at 283 (1988) (providing, “The prohibition against an unfavorable personnel action is intended tanigcctien that has the
effect or intended effeof harassment or discrimination against a member of the military” (emphasis added)).
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protected communications, and making violations of the The Current Military Whistleblower Protection Act
MWPA punitive2® In 1994, Congress again amended the

MWPA and widened both the class of persons that can receive The MWPA allows service members to make or prepare pro-
protected communicatioffsand the categories of protected tected communications to certain statutorily defined recipients

communications that a person can m#&keAdditionally, in about unlawful conducé®. In exchange for blowing the whistle
1994, Congress made several procedural changes to the
MWPA.% on unlawful conduct, the MWPA provides service members

with remedies and a swift investigation of any repiisal.

22. If the information involved national security or its disclosure would violate national security or other laws, therPiheviiWd not protect the service member
if he or she disclosed the information. National Defense Authorization Act of 1989 § 846(a)(2).

23. The MWPA of 1988 defined a protected communication as:

A communication described in this paragraph is a communication to a member of Congress or an IG that (under subsectiont(hg) may
restricted in which the member of the armed forces makes a complaint or discloses information that the member reasoesbiyristiietes
evidence of: (A) a violation of law or regulation; or (B) mismanagement, a gross waste of funds, an abuse of autharitgtantialsand
specific danger to public health or safety.

National Defense Authorization Act of 1989 § 846(c)(2). The MWPA of 1988 had a combat exception that authorized the D& lEdkeallegations of “wrong-

doing” that occurred in a combat settirid. § 846(c)(4). The MWPA of 1988 also gave complainants the right to appeal the DOD IG's findings and recommendations
to their service’s BCMR and finally to the Secretary of Defelts& 846(d)(1) and (e)See als@2 C.F.R. pt. 92 (1998). (“In deciding a service member’s appeal of

the service secretary’s final decision, the Defense Secretary’s decision to uphold or reverse the decision . . . is final.”)

24. Congress added members of the Coast Guard, when they are operating under the Navy, as “persons” who could invokertheptioteeMWPA. Coast
Guard Authorization Act of 1989, Pub. L. No. 101-225, § 202, 103 Stat. 1908, 1910-11.

25.

The Secretary of Defense shall prescribe regulations prohibiting members of the Armed Forces from taking or threaterang tonfaker-

able personnel action, or withholding or threatening to withhold a favorable personnel action, as a reprisal against amf therAbered

Forces for making or preparing a lawful communicatomany employee of the Department of Defense or any member of the Armed Forces
who is assigned to or belongs to an organization which has as its primary responsibility audit, inspection, investigatiomceonent of any

law or regulation(emphasis added)

National Defense Authorization Act of 1992 and 1993, Pub. L. No. 102-190, § 843(a), 105 Stat. 1290, 1449 (1991).
26.1d. 8 843(b). The Act provided, “The Secretary shall provide in the regulations that a violation of the prohibition by aubgesono chapter 47 of title 10,
United States Code (the Uniform Code of Military Justice) [sections 801-940 of this tiflehighable as a violation of section 892 of such title (Article 92 of the
Uniform Code of Military Justice)section 892 of this title]” (emphasis addedt).
27. National Defense Authorization Act of 1995, Pub. L. No. 103-337, § 531(a)(2)(B)(iv), 108 Stat. 2663, 2756 (1994). pftvdect, “any other person or
organization (including any person or organization in the chain of command) designated pursuant to regulations or oshedesdafilistrative procedures for
such communications.id.
28. See id§ 531(b)(2):

A communication described in this paragraph is a communication in which a member of the armed forces complains of, onfiistiates

that the member reasonably believes constitutes evidence of, any of the following: (A) a violation of a law or reigalatiorg a law or

regulation prohibiting sexual harassment or unlawful discrimingtmn(B) mismanagement, a gross waste of funds, an abuse of authority, or

a substantial and specific danger to public health or safety (emphasis added).
Id.
29. See id§ 531(b)(1). Congress authorized the DOD IG to delegate reprisal investigations to impartial service IGs:

If, in the case of an allegation submitted to the IG of the DOD, the IG delegates the conduct of the investigation atire @l inspector

general of one of the armed forces, the IG of the DOD shall ensure that the inspector general conducting the investigadiethis tnme-

diate chain of command of both the member submitting the allegation and the individual or individuals alleged to haver&ikéattng
action.

Id. Congress also eliminated the combat except®ee id§ 531(c)(2).
30. 10 U.S.C.A. § 1034(a), (b).

31. Id. § 1034(c)-(f).
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waste of funds® They also include abuse of authority or
The General Rule—Protected Communications actions that involve “a substantial and specific danger to public
health or safety® The DOD IG guide that covers the investi-
The MWPA protects two categories of communications. gation of reprisal cases expands the scope of protected commu-
First, the MWPA protects individual, rather than colleci¥e, nications to include those that are made by third parties on
lawful communications between a service member and a membehalf of service membefs.
ber of Congress or an I&.The lawful communication does not

have to involve an allegation of illegal condgfctin addition, Making or Preparing a Communication
one federal case suggests that a service member must commu-
nicate in his unofficial capacity to receive the protectio8ec- The MWPA prohibits retaliation against a service member

ond, the MWPA protects only those communications that afor “making or preparing” protected communications to a stat-
service member reasonably believes allege illegal coriluct. utorily recognized recipierit. Although the MWPA, the DOD,
These include violations of law or regulation, reports of sexual and the Army have not specifically defined what act would
harassment or discrimination, mismanagen¥émt, gross qualify as “preparing a communicatiof?,the legislative his-

32. Prior to the 1988 amendments to 10 U.S.C.A. § 1034, the United States Supreme Court interpreted this section asgirdteetirmpmmunications and not
collective or group communications with CongreSgeeBrown v. Glines, 444 U.S. 348, 361 (1980) (upholding an Air Force regulation that required service members
to obtain approval before circulating petitions on an air base). The Court did not believe that the regulation violat&2l A08J1834 because it believed that
Congress enacted 10 U.S.C.A. § 1034 “to ensure that an individual member of the armed services could write to his edectidivepithout sending his com-
munication through official channelsltl. at 359.See als®&ecretary of Navy v. Huff, 444 U.S. 453, 458 (1980) (upholding a Navy regulation requiring service mem-
bers to receive approval before circulating petitions within a Navy base). These two United States Supreme Court casessevertairlower court holdings which
opined that 10 U.S.C.A. § 1034 did protect collective communications. These courts opined that military regulationsréhptioegqa@mmand approval before
service members could circulate petitions within military bases violated 10 U.S.C.A. § 3684.g, Huff v. Secretary of Navy, 575 F.2d 907, 915-16 (D.C. Cir.
1978); Allen v. Monger, 583 F.2d 438, 442 (9th Cir. 1978); Glines v. Wade, 586 F.2d 675, 681 (9th Cir. 1978); Carlsoninge3cB&s F. Supp. 626, 640-41 (D.

D.C. 1973).

33. Unlawful communications involve those communications that disclose information that is in violation of national sextingtylaws. 10 U.S.C.A. § 1034(a)
provides, “(1) No person may restrict a member of the armed forces in communicating with a Member of Congress or and@ra(#t) @ardoes not apply to a
communication that is unlawful.Td.

34. “A communication made to a member of Congress or an IG does not necessarily have to disclose information that esrdgtaiag vir simply has to be a
lawful communication.” U.S. EF't oF Derensg IGDG 7050.6, GIDE TO INVESTIGATING REPRISAL AND IMPROPERREFERRALSFOR MENTAL HEALTH EVALUATIONS, para.
2.3.b (6 Feb. 1996) [hereinafter DOWiGE 7050.6].

35. SeeBanks v. Garrett, 901 F.2d 1084, 1088-89 (Fed. Cir. 1990) (upholding a 1984 Navy regulation restricting a commander froivatioigmvith Congress

in his official capacity). Navy service members, consequently, could only communicate with Congress solely in their paisigte €ae 1988 amendments to 10
U.S.C.A. § 1034 eliminated the provision that restricted communications between service members and members of Congvésiateti¢a fegulation necessary

to the security of the United StatesSeeNational Defense Authorization Act of 1989 § 846(a), 102 Stat. 1918, 2027 (1988). Since the court found the statute was
not retroactive, it did not address whether the Navy regulation would violate the amended version of 10 U.S.C.AS&eB@8vs 901 F.2d at 1089.

36. Seel0 U.S.C.A. § 1034(c)(2).

A communication described in this paragraph is a communication in which a member of the armed forces complains of, anfiistiates
that the member reasonably believes constitutes evidence of . . . a violation of law or regulation, including a lawan probiaiting sexual
harassment or unlawful discrimination, or mismanagement, a gross waste of funds, an abuse of authority, or a substacifal dadggr
to public health or safety.

Id.

37. The DOD defines “mismanagement” as “a collective term that covers acts of waste and abuse. [It also includes] fe)daaei@ga, or needless expenditure
of government funds or consumption or misuse of government property or resources, that results from deficient practisespayrstismor decisions. Abuse of
authority or similar actions that do not involve criminal fraud.” U.&8% Dor Derensg Dir. 7050.1, [BrenseHoTLINE PRoGRAM, para. 1-1 (20 Mar. 1987) [hereinafter
DOD Dir. 7050.1]. See alsoU.S. DeP T oF ArRMY, ReG. 27-1, dpce AbvocaTE LEGAL SeRvICES, para. 8-2a (3 Feb. 1995) [hereinafter AR 27-1], which defines mis-
management as “any action or omission, either intentional or negligent, which adversely affects the efficient and effemtjvefdepal services, any misuse of
government resources (personnel or material), or any activity contrary to operating principles established by Army regila#iéhpolicy memoranda.fd.

38. The DOD defines “waste” as “the extravagant, careless, or needless expenditure of government funds or consumptiomeot govperty that results from
deficient practices, systems, controls, or decisions. The term also includes improper practices not involving proseaitali¥®®aDr. 7050.1 supranote 37,
para. 1-1.

39. 10 U.S.C.A. 8 1034(c)(2).

40. For example, assume that the spouse of a service member reports the service member’s commander to the instaffation IGth& commander retaliates

against the service member because of a report that the service member’s spouse made, the DOD IG will treat the comsnaipicatéoted communication by
the service membeiSeeDOD Guipe 7050.6,supranote 34, para. 2.3.b.
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tory to the MWPA suggests that it would include any reason-
able attempt to communicate.This includes any good faith
act by a service member to communicate with a statutorily rec- Whom Does the MWPA Protect?
ognized recipient that is short of actual communication.
Although the MWPA protects all “members of the armed
forces” who make or prepare a protected communication, it
To Whom Does the MWPA Apply? does not define “members of the armed for¢&sThe DOD
directive, however, defines “members of the armed forces” as
The MWPA prohibits any “person” from restricting or retal- all commissioned and warrant officers, and all enlisted mem-
iating against a service member who lawfully communicates bers in all services in any Regular, Reserve or National Guard
with Congress or an 168. The MWPA also prohibits any “per-
son” from restricting or retaliating against a service member
who communicates with statutorily recognized recipients about
illegal activities* The legislative history of the MWPA and the
implementing DOD directive, however, make the MWPA organization or unit® It also includes all members of the Coast
applicable only to DOD personrfél. Guard when they are operating under the Navy.

41. Seel0 U.S.C.A. § 1034(b).

No person may take (or threaten to take) an unfavorable personnel action, or withhold (or threaten to withhold) a fagorateé guion,
as a reprisal against a member of the armed forces for making or preparing a communication to a member of Congreshat @m{l&] t
subsection (a)) or preparing-(A) a communication to a member of Congress or an [IG] that (under subsection (a)) matyiotetctheared)

a communication that is described in subsection (c) (2) and that is made (or prepared to be made) to-(i) a Member ofilCandiedgas
defined in subsection (j)); (iii) a member of a Department of Defense audit, inspection, investigation, or law enforcenieatiargar (iv)
any other person or organization (including any person or organization in the chain of command) designated pursuantns rrgutladir
established administrative procedures for such communications.

(2) Any action prohibited by paragraph (1) (including the threat to take any action and the withholding or threat to wiyhfasidrable
action) shall be considered for the purposes of this section to be a personnel action prohibited by this subsection.

Id.

42. 10 U.S.C.A. 8 1034 does not define the term “preparing a communication.” The DOD directive defines a “whistlebloveewhas“makes or prepares to
make a protected communication, “but does not define “prepares to make.” ROMED.6supranote 4, para. 2-2. Although the Army is in the process of revising
applicable regulations that implement 10 U.S.C.A. § 1034, it has not formally defined “preparing a communication.” Telepki@ve with Lieutenant Colonel

Edith M. Rob, Legal Advisor, U.S. Army Inspector General Agency, Washington, D.C. (29 Jan. 1998) [hereinafter Rob Interview].

43. The floor debate over the intent behind the Byrnes Amendment was “to permit any man . . . to sit down and take grgreilaamtiwrite to his Congressman
or Senator.” 97 6Ne. Rec. 3775, 3776 (1951).

44. This would include setting up an appointment with or preparing a letter to any statutorily recognized recipientsreficad@ or Congress. The DOD IG’s
guide to reprisal investigations suggests a broad interpretation of the term “protected communication.” It providesrifflteant did not make or prepare a
protected communication, but has believed to have done so, you must proceed with the investigation. If you are undiske wotestatiainty that the complainant
made or prepared a protected communication, give the whistleblower the benefit of the doubt and proceed with the inVdstiga@dh Guioe 7050.6 supranote
34, para. 2.3b.

45. 10 U.S.C.A. § 1034(b).

46. Id.

47. The DOD has defined “any person” as all civilian and military DOD personnel and components.rRDTIBD6 supranote 4, paras. B.1 and B.2. The directive
applies to all DOD personnel, including:

The Office of the Secretary of Defense, the military departments (Army, Navy, Air Force, Marine Corps, including the Cdash&uiiis
operating as a military service in the Navy), the Chairman of the Joint Chiefs of Staff, the Combatant Commands, the [p©fef&ise
agencies, and the DOD field activities, including nonappropriated fund activities.

Id. The legislative history indicates that Congress was primarily concerned with DOD service departments restricting comrbeniedioservice members and
members of Congres$eed7 Cone. Rec. 3775, 3776, 3883 (19519ee also Hearings on H.R. 13%ipranote 13, para. 2-3.

48. 10 U.S.C.A. § 1034(a).
49. DOD Dr. 7050.6 supranote 4, para. 2-1.

50. Id.
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istrative procedures for such communicatién.This broad
language, however, seems to include a variety of individuals.
Statutory Recipients of Protected Communications For example, all DOD and service equal opportunity (EO) advi-
sorss® and all investigating officers that are appointed bylaw
The MWPA protects lawful communications that are made or regulation fall within this languagé. The language also
by service members to all members of Congteswl any 1G? includes all DOD, service, major command, or installation level
It also protects communications about illegal activities that arehotlines, including sexual harassment or discrimination hot-
made by a service member to all audit, inspection, investiga-lines. In addition, the term “statutory recipients” includes all
tion, or law enforcement personnel within the D&C5ervice DOD component agencies or employees that are designated to
members may also report illegal activities to “any person or investigate sexual harassment or discrimination. Finally, “stat-
organization (including any person or organization in the chainutory recipients” arguably include all supervisory attorrféys,
of command) designated pursuant to regulations or other estabcommanderg? and all civilian or military supervisors who
lished administrative procedures for such communicatibn.” receive protected communications from their subordirfates.
The MWPA, the DOD, and the Army have not specified exactly
who falls within the purview of “any person or organization
(including any person or organization in the chain of command) Prohibited Personnel Actions as Reprisals
designated pursuant to regulations or other established admin-

51. 10 U.S.C.A. § 1034(b)(1)(A), (B)(i). Members of Congress include any “representative, senator, delegate, or resicsidreenfihd. § 1034(j)(1).

52. 1d. § 1034(b)(1)(A), (B)(ii). An IG includes any person that is appointed under the Inspector General Act @d&itg& Inspector General Act of 1978, 92
Stat. 1101 (codified as amended at 5 U.S.C.A. app. (West 1998)). An IG also includes any military officer or civilian ¢agdioyesl, detailed, or employed as

an IG at any command level in one of the DOD Component®'U.S.C.A. §8 1034(j)(2)See als®OD Dr. 7050.6 supranote 4, para. 2-1; U.S.EDT oF ArRMmY,

ReG. 20-1, NsPECTORGENERAL ACTIVITIES AND PROCEDURES para. 6-6 (15 Mar. 1994) [hereinafter AR 20-1]. The MWPAs definition of an IG allows service members
to make protected communications to any IG within any federal agéhqyara. 6-6i.

53. 10 U.S.C.A. 8 1034(b)(1)(B)(iii). Employees of any audit, inspection investigation, or law enforcement organizadieritmelaw enforcement organizations

at any command level in any of the DOD component®OD Dr. 7050.6 supranote 4, para. 2-1. This includes the “Defense Criminal Investigative Service, the
United States Army Criminal Investigation Command, the Naval Criminal Investigative Service, the Air Force Office of Smtightions, the U.S. Army Audit
Agency, the Naval Audit Service, the Air Force Audit Agency, and the Defense Contract Audit Agiehcy.”

54. 10 U.S.C.A. § 1034(b)(1)(B)(iv).

55. U.S. P T oF ArRMY, REG. 600-20, A&RMY CommaND PoLicy (30 Mar. 1988) (104, 17 Sep. 1993) [hereinafter AR 600-20] (This regulation is currently being revised
by the Army.). The new changesA® 600-20will address the Army’s implementation of the MWPA. The proposed chang&R GD0-20chapter 5 initially
included a draft provision specifying who may be a recipient of protected communications. The initial draft proposal wdirtttbdvecipients of protected
communications to IGs; members of Congress; and any audit, inspection, investigation, or law enforcement organizatiam; ehilitanysupervisors in the grade

of 0-4 or GS-12 and above; all EO advisors; and all commanders of any unit or installation. In addition the initial dssft wmpd have included safety officers.
SeeU.S. DeP 1 oF ArRMY, ReG. 385-10, SFETY—THE ARMY SAFETY PROGRAM, para. 5-2 (23 May 1988) [hereinafter AR 385-10]. Finally, the initial draft proposal would
have included personnel who are designated as quality assurance medical officers pusoanRegulation 40-5U.S. DxF' T oF ArRmMY, ReG. 40-5, MEDICAL SER
VICES—PREVENTIVE MEDICINE, paras. 1-4, 2-2 (15 Oct. 1990) [hereinafter AR 40-5]. Rather than specify who may be a recipient of protected commuiéations
proponent toAR 600-20will simply add a provision to chapter 5 that states complaints or accusations that fall within the Military WhistlebltsetioRrAct, are
addressed in DODB. 7050.6 and\R 600-20.The appendix t&\R 600-2Qontains a complete copy of the DOD directive that implements the M\8B#AR 600-

20 app.supra.The proponent tAR 600-2@&xpects to release the new changes later this year. Telephone Interview with Major Lindsey Arnold, Chaplain, Department
of the Army, Human Relations Branch, Washington, D.C. (30 Mar.1998) [hereinafter Arnold Interview]; Telephone Interviesutetiani Colonel Edith M. Rob,
Legal Advisor, U.S. Army Inspector General Agency, Washington, D.C. (29 Jan. 1998, 30 Mar. 1998) [hereinafter Rob Interviews].

56. Seee.g, AR 600-20supranote 55. Equal opportunity (EO) advisors (staff sergeant and above) are “designated pursuant to regulation” to recaing statem
and investigate allegations of discrimination and sexual harassieny. Regulation 600-28Iso prohibits reprisals against soldiers reporting discrimination or sex-
ual harassment to EO personnkl. paras. 6-6, 6-8p.

57. Seege.g, UCMJ art. 32 (West 1997). Commanders appoint investigating officers (10s) “pursuant to established procedures” togqoenfuieteand thorough
investigation of all of the facts that surround the preferral of charges against an accused. The 10s must also consitledefi@tiss or mitigationd. art. 32(a),
(b). An IO could become a statutory recipient of a protected communication under the MWPA. For example, assume thateatifiésdssfore an IO that his
commander violated a law or regulation. If the commander then takes an unfavorable personnel action because of thetimomgsshie commander has taken
a reprisal in violation of the MWPA.

58. Sege.g, U.S. DxP T oF ARMY, ReG. 15-6, ROCEDUREFOR INVESTIGATING OFFICERSAND BoARDs oF OFricers(11 May 1988) (C1, 15 Apr. 1994) [hereinafter AR 15-

6]. Commanders who appoint investigating officers (I0s) uAiRA5-6are “designated pursuant to regulation” to receive statements and investigate allegations of
wrongdoing by soldiersld. para. 2-1. AR 15-610 could become a statutory recipient of a protected communication that falls within the provisions of the MWPA.
For example, assume that a witness provides a statement to an |10 that his commander abused his authority. If the comtakesl@ntii@favorable personnel
action because of the witness’ statement, the commander has committed a reprisal in violation of theSde\V@8d OD Guipe 7050.6 supranote 34, para 2.3.b
(providing that “participation as a witness during an official investigation may also qualify as a protected communication”).
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Although the MWPA prohibits the “taking or threatening to Although the DOD IG oversees all reprisal investigations, it
take an unfavorable personnel action, or withholding or threat-delegates most reprisal investigations to the respective service
ening to withhold a favorable personnel action, for making or IGs5® The investigator, however, must be independent and out-
preparing a protected communication,” it fails to define “per- side the chain of command of both the complaining service
sonnel action® The MWPA's legislative history, however, member [hereinafter complainant] or the responsible manage-
suggests a broad interpretation of this term. This would includement official (RMQO)®% Since violations of the MWPA are
any act or omission that has “the effect or intended effect of punitive in nature, judge advocates and commanders should
harassment or discrimination against a member of the mili-
tary.”® In addition, the DOD also follows a broad interpreta

tion of “personnel action.” It includes “any action taken on a
military member that affects or has the potential to affect the
military member’s current position or careé&t.”
refer suspects or RMOs to the United States Army Trial
Defense Service (USATDS) for advice and representéftion.
Whistleblower Investigations

59. Since an Army regulation designates all “supervisory lawyers at all levels” to receive and review complaints of mignanageafessional misconduct,
supervisory attorneys could be statutory recipients of protected communicaé8e®SR 27-1,supranote 37, chs. 7, 8. In additioAR 27-1further provides, “No
[staff judge advocate] SJA, deputy, supervisor, or other official may take or fail to take any action in regard to a coapanepnisalfor a complaint of misman-
agement” (emphasis added}l. para. 8-5. Similarly, medical professionals who are designated by Army regulation to investigate professional misdoesddtitt by
care professionals are arguably statutory recipients of protected communic&g@hkS. DeF T oF ARMY, ReG. 40-68, QALITY ASSURANCEADMINISTRATION, paras.
2-1, 4-2, 4-9 (20 Dec. 1989) (101 26 Jun. 1991) (102 14 May 1993) [hereinafter AR 40-68].

60. Army regulations require commanders who are within the chain of command to receive and act on requests fSereitds3d art. 138 (1997)See alsdJ.S.
DeP 1 oF ARMY, ReG. 27-10, MuTarY JusTicg, para. 20-6 (24 Jun. 1996) [hereinafter AR 27-10]; DQIb&7050.6 supranote 34, para. 2.3.b (providing that “com-
plaints to the chain of command may include, but are not limited to those presented during request for mast or commeadets<oéfnd open door policies”).
Arguably, the broad language “including any person or organization in the chain of command” makes any commissioned affocenmissioned officer a statu-
tory recipient.

61. Pursuant tAR 600-20service members are protected from disciplinary or adverse action when “registering a complaint . . . with a membes@f'shehpin
of command or supervisor.” AR 600-Xypranote 55, para. 5-8.c(2).

62. 10 U.S.C.A. § 1034(b).

63. H.R. Rpr. No. 100-563, at 282 (1988) (providing that “the prohibition against an unfavorable personnel action is intended @nipelaiilen that has the effect
or intended effeadf harassment or discrimination against a member of the military”) (emphasis added).

64. DOD Dr. 7050.6 supranote 4, at 2-1. The DOD defines a personnel action as:

Any action taken on a military member that affects or has the potential to affect the military member’s current posigen dBwal actions
include a promotion; a disciplinary or other corrective action; a transfer or reassignment; a performance evaluation; andesysioenefits,
awards, or training; referral for mental health evaluations under DOD Directive 6490.1; and any other significant chaag®inesgonsi-
bilities inconsistent with the military member’s rank.

Id. See als®OD Guipe 7050.6,supranote 34, para. 2.4. The DOD guide provides:

The definition of personnel action is very broad . . . but not every action cited by a complainant is considered to beehamison . . .
While we do not consider the initiation of an investigation to be a personnel action, any personnel action taken astta iesektigation
must be considered if they occur after the complainant made or prepared a protected commuigication.

65. 10 U.S.C.A. § 1034(c)(1)SeeDOD Guipe 7050.6,supranote 34, para. 2-16. According to the Army IG, the DOD IG delegates most reprisal investigations
involving Army personnel to the Army IG for investigation. Rob Interviswpranote 42; Telephone Interview with Lieutenant Colonel Robert Plummer, Assistant
Inspector General, U.S. Army Inspector General Agency, Washington, D.C. (28 Jan. 1998) [hereinafter Plummer Interviewije Tetephew with Lieutenant
Colonel Curtis Diggs, Assistant Inspector General, U.S. Army Inspector General Agency, Washington, D.C. (28 January 28 r[beggs Interview].

66. 10 U.S.C.A. 8 1034(c)(1). The DOD IG guide defines an RMO as “the official(s) who influenced or recommended tonigeoffexialithat he take, withhold,

or threaten the action, the official(s) who decided to take, withhold, or threaten the personnel action, and any ot{®rvafficepproved, reviewed, or endorsed

the action.” DOD @ipe 7050.6 supranote 34, para. 2-7. The author is also drawing from his experience as a senior defense counsel at Fort Gordon, Georgia from
1995-1997.

67. Army IG investigators place personnel who are involved in whistleblower cases into the following three categoriess veitihgssts, and suspects. Witnesses

and subjects may not refuse to answer IG investigators’ questions, unless it will incriminate them. Suspects or RMOsnhgwefusse to answer questions alto-
gether, or selectively answer certain questions with counsel present. AR@fFdnote 52, para. 7-5.
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To resolve reprisal allegations, 1Gs follow an investigator's  The MWPA provides complainants with several remedies
checklist that focuses on answering three questforiarst, that include the correction of recortisgisciplinary action
whether the complainant made or prepared a protected commuagainst the offendef,compensatior® and clemency on a
nication’® Second, whether the complainant suffered an “unfa- court-martial sentenc®. The DOD directive that implements
vorable personnel action,” or whether an RMO deprived thethe MWPA defines whistleblower remedies as “any action
complainant of a “favorable personnel action” after the com- deemed necessary to make the complainant whbl&his
plainant made or prepared the protected communicéation. includes changing “agency regulations or practices,” imposing
Third, whether the RMO knew of the protected communication administrative or criminal sanctions against the RMO, or
before he took or threatened an unfavorable personnel action direferral to the United States Attorney or courts-martial con-
withheld a favorable personnel acti@nif the answer to any of  vening authority any evidence of criminal violatidid."Con-
these questions is “no,” the investigation generally concludesgress initially entertained a provision within the MWPA that
with a finding of no reprisaF If the answer to all of the ques- would have specifically authorized judicial review of reprisal
tions is “yes,” the complainant has established a prima faciecases, however, it was excluded due to opposition from DOD
case of reprisal. The burden then shifts to the RMO to establish
that the taking, threatening, or withholding of the personnel
action was not done in reprisal.The service IG may recom-
mend that disciplinary action be taken against the RMO if the
IG investigator finds that the RMO took the personnel action in officials and other legislator$. Despite complainants’
reprisal for the protected communicatidnThe DOD IG will attempts to seek judicial review of their whistleblower cases,
then review the investigation and either follow the service 1Gs recent federal court decisions have held that the MWPA only
recommendation, replace it with its own recommendation, orgrants “administrative remedies” rather than “private causes of
return it for further investigatioff. action.’®

Remedies The Military Mental Health Evaluation Protection Act

Origins of the Military Mental Health Evaluation
68. The USATDS routinely provides advice and assistance to RMOs before Army IG investigations. Telephone Interview witleNsajetnam, Operations
Officer, Headquarters, United States Army Trial Defense Service, Falls Church, Virginia, (27 Jan., 11 Feb. 1998) [henatredtar|Sterviews].
69. DOD Guipe 7050.6,supranote 34, paras. 2-3 to 2-14.
70. Id. para. 2-3.
71. 1d. para. 2-5.
72. 1d. para. 2-7.
73. Id. para. 2-1.
74. |d. para. 2-9. In answering the third question, the IG investigator will consider five faebmts.the RMO's reasons for taking, threatening or withholding the
personnel action. Second, whether the RMO’s actions were reasonable given the soldier’s performance and conduct. &htrtg RieEhtreated soldiers simi-
larly under similar circumstances. Fourth, whether the RMO had a motive to retaliate. Finally, whether the RMO took@peftitmnel action pursuant to reg-
ulation and policy.ld. paras. 2-9 to 2-12.
75. 10 U.S.C.A. § 1034(e)(4) (West 1998).

76. Rob Interviewsupranote 42; Diggs Intervievgupranote 65.

77. 10 U.S.C.A. 8 1034(f)(5) (providing that, “the Secretary shall order such action, consistent with the limitationgldargatt®ns 1552 and 1553 of this title,
as is necessary to correct the record of a personnel action prohibitkd”).

78. Id. § 1034(f)(6).

79. 10 U.S.C.A. 8 1552(c) (authorizing payment of a claim “for the loss of pay, allowances, compensation, emolumentsiroéingheaefits, or for the repayment
of a fine or forfeiture ...").

80. Id. § 1552(f).
81. DOD Dr. 7050.6 supranote 4, para. 2-1.

82. Id.
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Protection Act

The origins of the MMHEPA trace back to the 1987-88 con- Current Law
gressional hearings on military whistleblower legislation.
During these hearings, Congress heard from several withesses The DOD advisory committee made its recommendations to
who claimed that their commanders involuntarily confined the Secretary of Defense and to Congress on how the DOD
them in military psychiatric wards without providing them with should conduct mental health evaluations, treatment, and hos-
any due process$. During the hearings, Congress also discov- pitalization of service members. As a result, in 1992 Congress
ered that commanders had no established criteria for assessirapacted the MMHEPA’. The MMHEPA requires commanders
when to refer soldiers for mental health evaluatidn€onse- to notify service members of the referral and several rights
guently, Congress enacted legislation that required the DOD tdefore a MHCP may perform the mental health evalu&tion.
create an advisory panel to review the mental health evaluatiomthe MMHEPA also has specific rules for emergency evalua-
process within the DOFE. In addition, the advisory panel was tions, treatment, and hospitalization of service memf#ers.
to develop safeguards for service members, and guidelines foFinally, the MMHEPA makes punitive any mental health refer-
commanders and MHCPs to follow, before mental health eval-rals that are made against military whistleblowers in repfisal.
uations, treatment, or hospitalization of service members
occurred®

83. The original military whistleblower legislation contained a provision that allowed service members to seek a de ra@dveyielicde novo of their complaints

by the Court of Federal AppealSeel32 Mne. Rec. 19012, 19068-85 (198@jtearings on H.R. 1394upranote 13, at 142-43. During the hearings on House Bill
1394 Representative Boxer stated, “The notion of judicial review . . . is a very important part of my legislation. Itsaegveothis bill. 1 am going to fight for it,
because | think the important thing is to have—is to exert some pressure on the system, some check and balance on e systlijudéicial review de novo

does just that.ld. See alsd34 ne. Rec. 181, 190-91 (1988). Robert L. Gilliat, DOD Assistant General Counsel and Derek Vander Schaaf, DOD Deputy Inspector
General both opposed House Bill 1394. In particular, they opposed the provision within House Bill 1394 that would authogireesebers the right to seek a de

novo review of their cases in federal court if dissatisfied with the administrative review prBeesidearings on H.R. 13%upranote 13, at 98-100, 120-12%ee

also supranote 18 and accompanying text.

84. Several complainants have unsuccessfully used a provision within the MWPA to argue that a private right of acti®pemifitally, 10 U.S.C.A. § 1034(f)(4)
provides that, “if the Secretary fails to issue a final decision . . . the member or former member shall be deemed tubdtbeimember’s or former member’s
administrative remedies under Section 1552 of this titReeHernandez v. United States, 38 Fed. Cl. 532, 534 (1997); Acquisto v. United States, 70 F.3d 1010, 1011
(8th Cir. 1995); Alasevich v. United States Air Force Reserve, No. 95-CV-2572, 1997 WL 152816 (E.D. Pa. Mar. 26, 188%gvitrh the court dismissed an
airman’s suit that sought monetary damages for reprisals. The court held that 10 U.S.C.A. § 1034 did not provide agivBéetanAlasevich 1997WL 152816

at *10. Although these cases were filed after the DOD issued a final decision, complainants may have a federal causéhefadtieragency fails to issue a final
decision.

85. Hearings on H.R. 1394upranote 13.

86. Id. at5-6, 11-12, 22-23. One prior service member, Major Cole, testified that his commander involuntarily confined hirtaimsardeas a reprisal for reporting
widespread drug abuse within West Point. While confined, he met other service members who were confined by their conmrobjed¢irsgfto Army policy. He
testified that the mental health care providers forcibly administered incapacitating drugs and electric shock treatmetiatisens. |d. at 5-6.

87. Id. at 76-77. In a letter dated 19 January 1988, the Assistant Secretary of Defense for Health Affairs (ASDHA) informedtRangogz®cedures existed
concerning how commanders and mental health professionals processed mental health referrals within the DOD. The ASDHAendetesipn to refer a service
member for psychiatric evaluation is within the sound discretion of a medical officer or the commander on a case by cake basimander is expected to use
his best judgment in making such a decisioll."at 77.

88. National Defense Authorization Act of 1991, Pub. L. No. 101-510, § 554(d), 104 Stat. 1485, 1568 (1990). The Act provides:

The advisory committee shall develop and recommend to the Secretary [of Defense] regulations on procedural protectiahd bgat sho
afforded to any member of the Armed Forces who is referred by a commanding officer for a mental health evaluation byealtieptat h
fessional. The recommended regulations shall apply uniformly throughout the DOD and shall include appropriate procediioakprote
according to whether the evaluations are to be carried out on an outpatient or inpatient basis and whether, basedofithe rgalliation,
the member is to be involuntarily hospitalized in a mental health treatment facility. In developing the regulations weitha@speedural
protections for evaluations conducted on an inpatient basis, the committee shall take into account any guidelines regaedimghmspi-
talization of adults prepared by professional civilian mental health organizations.

Id.

89. Id. Congress required the advisory panel to “recommend procedural protections for members of the armed forces referrétidattmensduation or invol-
untary psychiatric hospitalization.” H.Ro@. Rep. No. 101-923, at 608 (1990%printed in1990 U.S.C.C.A.N. 2931, 3165.

90. National Defense Authorization Act of 1993 § 546, 106 Stat. at 2416-19 (1992).
91. Id. § 546(b).

92. 1d. § 546(d).
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Protected Persons referral is for an outpatient or an inpatient evaluation, an emer-
gency evaluation, or an involuntary hospitalizatfbélthough
The MMHEPA applies to all active duty and resé&haer- the MMHEPA defines a “mental health evaluatid®,it makes
vice members in the Army, Navy, Air Force, and Marine no distinction between routine, non-routine, discretionary, or
Corps¥® It also applies to all active and reserve service mem-non-discretionary referral8t The MMHEPA also fails to pro-
bers in the Coast Guard when they are operating under the&ide any guidance on whether there are certain types of mental
Navy?2e health evaluations that fall outside of its coverdge.

Mental Health Referrals within the MMHEPA The DOD directive that implements the MMHEPA, how-
ever, has exempted all non-discretionary referrals from the pro-
The legislative histofff and the MMHEPA suggest that the cedural requirements of the MMHEPR. The directive only
procedural protections that are afforded to service membergequires commanders to apply the MMHEPA's procedural
should apply to all involuntary mental health referfalsihe requirements to referrals that are made as part of their “discre-
scope of the procedural protections depends on whether théionary authority.?** The DOD directive considers six catego-

93. Id. § 546(f).

94. U.S. P T oF DEFENSE INSTR 6490.4, RQUIREMENTSFOR MENTAL HEALTH EvALUATIONS OF MEMBERSOF THE ARMED FORCES para. 2-3 (28 Aug. 1997) [hereinafter
DOD InsTR 6490.4]. Although the DOD Instruction does not include members of the National Guard within its definition of “membktg|HEERA's broad def-
inition would likely include them.

95. National Defense Authorization Act of 1993 8§ 546(g)(1) (1992).
96. DOD ksTr 6490.4supranote 94, at 2-3.

97. There is little legislative history behind the enactment of the MMHEPA. This suggests that the MMHEPA applies targhipvoental health referrals. For
example, during the whistleblower hearings when the issue of psychiatric evaluations arose, the discussions focused@aeqrtateathembers from involuntary
evaluations. Legislators made no distinctions between routine, non-routine, command discretionary, or non-discretiotiarse@sdeagenerally Hearings on
H.R. 1394 supranote 13.See alsd.R. Gonr. Rer. 102-966, at 710 (1992¢printed in1992 U.S.C.C.A.N. 1636, 1801 (“The regulations shall cover procedures for
outpatient and inpatient evaluations, member rights, procedures for out patient and inpatient evaluations, and a prahibittbe age of referrals . . . to retaliate
against whistleblowers.”).

98. National Defense Authorization Act of 1993 § 546(a), (b) and (d), 106 Stat. at 2416-17 (1992).
The MMHEPA provides:

Not later than 180 days after the date of the enactment of this Act, the Secretary of Defense shall revise applicabis tegn&irporate

the requirements set forth in subsections (b), (c), and (d). In revising such regulations, the Secretary shall takeninemacgodelines
regarding psychiatric hospitalization of adults prepared by professional civilian health organizations. The revisionbyesphissttion (a)
shall provide that, except as provided in paragrapha(@dmmanding officer shall consult with a mental health professional prior to referring
a member of the armed forces for a mental health evaluation to be conducted on an outpati¢emipésisis added(d)(1) The revisions
required by subsection (a) shall provide that a member of the Armed Forces may be admitted, under criteria for admigbion setlio
regulations, to a treatment facility for an emergency or involuntary mental health evaluation when there is reasonablebausdhat the
member may be suffering from a mental disorder.

Id.

99. Id. § 546(b)(1), (d)(1).
100. The MMHEPA defines “mental health evaluations” as “a psychiatric examination or evaluation, a psychological examévafigation, an examination for
psychiatric or psychological fitness for duty, or any other means of assessing a member’s state of mentdth8&46(g)(4). The DOD has a broader definition
of “mental health evaluations” and defines it as:
A clinical assessment of a service member for a mental, physical, or personality disorder, the purpose of which is toads¢evinmeem-
ber’s clinical mental health status and/or fitness and/or suitability for service. The mental health evaluation shalf, @rsistinimum, a
clinical interview and mental status examination and may include, additionally: a review of medical records; a reviewegbodiseisuch as
the service personnel record; information forwarded by the service member’'s commanding officer; psychological testingxatmysiagbn;
and laboratory and/or other specialized testing. Interviews conducted by the family advocacy program or service druglaimiaécorha-
bilitation program personnel are not considered mental health evaluations.
DOD Dir. 6490.1supranote 4, paras. 2-1, 2-2.
101. National Defense Authorization Act of 1993 § 546.
102. Id. SeeH.R. Conr. Rep. No. 102-966, at 710 (1992¢printed in1992 U.S.C.C.A.N. 1636, 1801.

103. SeeDOD Dir. 6490.1 supranote 4, para. D.3.
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ries of mental health referrals as non-discretionary and Non-Emergency Outpatient and Inpatient Evaluations
inapplicable to the MMHEPA® They are: voluntary self-

referrals, mental capacity and mental responsibility inquitfes, Before referring a service member to a MHCP for a non-
referrals to family advocacy prograMisreferrals to drug and  emergency outpatient mental health evaluation or treatment,
alcohol abuse rehabilitation progratffsyoluntary diagnostic

referrals that are made by non-MHCPs, and non-discretionary

evaluations that are required by a “service regulation for special
duties or occupational classificatiort8®” The Army has also  commanders must consttwith a MHCP'? or equivalent®
exempted the above listed evaluatiéis. Although the MMHEPA is unclear on the extent of the consul-
tation requirement, the DOD requires that commanders discuss
the service member’s “actions and behaviors” and the reasons
Commander’s Responsibilities for the referral with the MHCP? Finally, commanders must

104. Id. Referrals that are made as part of the commander’s discretionary authority must comply with the MMHEPA and DOD procédumaitsquDOD [x.
6490.1,supranote 4, para. D.3.eSeeMessage, 080700Z Mar 96, Headquarters, Dep't of Army, DAPE-HR-L, subject: Mental Health Evaluations (Clarification)
(ALARACT 21/96) (8 Mar. 1996), para. 6 [hereinafter Mental Health Evaluations].

There are several routine evaluations that a commander may direct as part of his discretionary authority (See AppendiSEeagedrdjallyJ.S. D=F' 1 oF
ARMY, ReEG. 635-200, PRSONNEL SEPARATIONS— ENLISTED PERSONNEL, para. 5-13 (30 Mar. 1988) (C15, 26 Jun. 1996) [hereinafter AR 635-200]. AltAGugB5-
200requires commanders to refer soldiers for mental health evaluations during the processing for elimination for persodatisy isbe extent that commanders
refer soldiers to MHCPs to determine whether the soldier has a personality disorder, the referral is to be discBs@kRrg35-200supraparas. 1-34b. 5-13.
Consequently, commanders must comply with the DOD and the MMHEPA procedural requirements prior to a refek& 688200, para. 5-135eeDOD Dir.
6490.1 supranote 4, para. D.3.e. Telephone Interview with Commander Mark Paris, Office of the Assistant Secretary of Defense fdfaiteallepartment of
Defense, Washington, D.C. (24 February 1998) [hereinafter Paris Interview]. Commander Paris is the DOD action officel feeatierevaluation issues. He
opined that any referral that allows the commander to use discretion requires compliance with the MMHEPA and the DOD peqo@éunahts.d.

105. DOD Dr. 6490.1supranote 4, para. D.3.eSee als®ALARACT 21/96, supranote 104, para. 6.

106. Prior to the beginning of a court-martial, the convening authority or the military judge may order an inquiry inisedisac®ntal capacity or mental respon-
sibility. If any commander, investigating officer, trial or defense counsel believes that an accused service membegidoc&sresthtal capacity or the mental respon-
sibility for trial by courts-martial, that person may request that the service member undergo a mental inquiry. Ffk CourTsMARTIAL, UNITED STATES, R.C.M.
706 (a), (b) (1995).

107. Family advocacy interviews involve medical assessments and treatment of family meSebbtS. D= 1 oF Derensg Dir. 6400.1, EBmiLy Apvocacy Pro-
GRAM, para. 6.1 (23 Jun. 1997%ee alsdJ.S. DxP'T oF ARMY, REG. 608-18, BEmILY Abvocacy ProGRAM, paras. 3-27 to 3-30 (26 Oct. 1995).

108. DOD Dr. 6490.1supranote 4, para. D.3.6See alsALARACT 21/96,supranote 104, para. 6. Drug and alcohol abuse interviews normally take place during
the “intake procedures.” Intake procedures require a mental health evaluation to determine the service member’s nesdtidatiddetnd potential for rehabili-
tation.” SeeU.S. DeP' 1 oF DerFensg DIR. 1010.4, AcoHoL AnD DruG Asuse By DOD RersonNEL para. E.3.b(2)(a) (25 Aug. 1980); U.SeFD oF DerENSE INSTR
1010.6, RHABILITATION REFERRAL SERVICES FOR ALcOHOL AND DRuUG ABUSERs (13 Mar. 1985).See alsdJ.S. DeP'1 oF ArRMY, ReG. 600-85, AcoHoL AND DRuG ABUSE
PreVENTION AND CoNTROL PROGRAM, para. 3-10 (21 Oct. 1988).

109. Evaluations that are made as part of “special duties or occupational classifications” include security cleararmesevedtuaiier evaluations, and evaluations
for soldiers who enter the personnel reliability program. DGD ®190.1 supranote 4, para. D.3.eSee alsdMental Health Evaluations Messagepranote 104,
para. 6.

110. In 1996, the Army, in coordination with the DOD, issued a message that exempted several types of routine refemaiplifaoceovith the DOD and the
MMHEPA procedural requirements. The Army message exempted all “voluntary self-referrals,” routine diagnostic evaluaersalatby health care providers
outside the soldier’s chain of command, referrals to family advocacy or alcohol and drug abuse programs, competencgridgeieess that are made for certain
duties. The Army also exempted routine evaluations that are required by regulation, for example, those conduéted6@66200 Mental Health Evaluations
Messagesupranote 104, para. 65eeAR 635-200supranote 104. When the DOD issued its new DOD directive and instruction in 1997, however, it did not spe-
cifically exempt all routine evaluations required by regulation from compliance with the DOD and the MMHEPASs proceduraieatgiirBOD k. 6490.1supra

note 4, para. D.3.e. The DOD, however, considers routine evaluations that are required by service regulations to b&omandasabkiations and outside of the
DOD and the MMHEPA procedural requirements. Paris Intensapranote 104.

111. National Defense Authorization Act of 1993 § 546(b)(1), 106 Stat. at 2416-17 (providing that “a commanding offzmrshaiith a mental health profes-

sional prior to referring a member of the armed forces for a mental health evaluation to be conducted on an outpatiddt BeePD Dr. 6490.1 supranote
4, at D.2.b; DODNsTR 6490.4 supranote 94, para. F.1.a(2).
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consider the MHCP’s “advice and recommendations” before
going forward with the referrat® Commanders must also notify the service member of several
non-waivable right$?* First, a commander must notify the ser-

After consulting with a MHCP, commanders must provide vice member of his right to speak to an attorney at least two

written notice of the referral to the service member at least twobusiness days before the scheduled evaludttosecond, a

business days before making a non-emergency ref&rrahe commander must notify the service member of the right to

written notice must include the date, time, place, and name ofspeak to the IG and to file a complaint with the IG if the service

the MHCP who will perform the evaluatiéH. It must list the

commander’s reasons for the referral and the name of themember believes that the referral is impropeiThird, a com-
MHCP when the commander consult&dIt must include an  mander must notify the service member of his right to have an
explanation if the commander was unable to consult with aindependent MHCP evaluate him at his own expéfse.
MHCP prior to the referrdf® The notice must also inform the Finally, a commander must notify the service member of his
service member of the names and phone numbers of local indiright to communicate with Congress or an IG about the refer-
viduals who can assist the service member rebut the réfé@rral. ral?> After the commander and the service member sign the

112. The MMHEPA uses the term “mental health professional” and defines it as “a psychiatrist, clinical psychologistwatipersiattorate in clinical social
work, or a psychiatric clinical nurse specialist.” National Defense Authorization Act of 1993 § 546(g)(3). The DOD falMidHIEPA's definition but labels
“mental health professionals,” as “mental health care providers.” D@D6890.1supranote 4, para. 2-2SeeDOD InsTrR 6490.4 supranote 94, para. 2-2. For
purposes of clarity, the term “mental health care provider” (MHCP) is used throughout this paper.
113. The DOD instruction requires that commanders first consult with a MHCP before the referral. If no MHCP is availdbiectimmander may consult with
a physician or the “senior privileged non-physician provider present.” D@B#00.1supranote 4, para. D.2.b; DOM$TR 6490.4 supranote 94, para. F.1.a(2).
The DOD defines a “senior privileged non-physician provider present” “ . . . the most experienced and trained healthdmare/podwolds privileges to evaluate
and treat patients, such as clinical social workers, a nurse practitioner, an independent duty corpsman, " in the aplgsiciaaf eDOD k. 6490.1supranote
4, para. 2-2; DODNsTR 6490.4 supranote 94, para. 2-2SeeMajor Christopher M. Garcia, Administrative Law Natental Health EvaluationsArmy Law., Dec.
1997, at 32-34 (providing a summary of the commander’s responsibilities under the MMHEPA and DOD directive and instruction).
114. DOD hsTr 6490.4 supranote 94, para. F.1.a(2).

Whenever a commanding officer determines it is necessary in his opinion to refer a service member for [a] mental health thakan-

manding officer first shall consult with a mental healthcare provider to discuss the service member’s actions and bettheioonthaanding

officer believes warrant the evaluation. The mental healthcare provider shall provide advice and recommendations abthe ehaiteion

should be conducted routinely or on an emergency basis.
Id.
115. Id.
116. Id. para. F.1.a(4)See infraAppendix A.
117. National Defense Authorization Act of 1993 § 546(b)(3)(A), 106 Stat. at BEOD InsTR 6490.4 supranote 94, para. F.1.a(4)(a)(4).
118. National Defense Authorization Act of 1993 § 546(b)(3)(B), &eDOD InsTrR 6490.4 supranote 94, para. F.1.a(4)(a)l and 2.
119. National Defense Authorization Act of 1993 § 546(b)(3)@&)eDOD InsTrR 6490.4 supranote 94, para. F.1.a(4)(a)2.
120. National Defense Authorization Act of 1993 § 546(b)(3)®9eDOD InsTrR 6490.4 supranote 94, para. F.1.a(4)(a)5.

121. DOD hksTr 6490.4 supranote 94, para. F.1.a(4)(d) (providing that “commanding officers shall not offer service members an opportunity to waher his or
right to receive the written memorandum and statement of rights . ld.”)See infréAppendix A.

122. National Defense Authorization Act of 1993 § 546(c)(a)(1).

Upon the request of the member, an attorney who is a member of the Armed Forces or employed by the [DOD] and who igdesandéed
advice under this section shall advise the member of the ways in which the member may seek redress under this section.

Id. SeeDOD InsTR 6490.4 supranote 94, enclosure 4.
123. National Defense Authorization Act of 1993 § 546(c)(a)8eDOD InsTrR 6490.4 supranote 94.

124. National Defense Authorization Act of 1993 § 546(c)(a)§8eDOD INsTrR 6490.4supranote 94.
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notification memorandum, the commander must provide the
service member with a copf. After receiving the MHCP’s recommendations, following
the service member’s evaluation, the commander must docu-
After complying with the consultation and notice require- ment any action that is taken and the reasons for taking the
ments, commanders must request the mental health evaluatioaction®! For example, if a commander retains a soldier despite
in writing.*?” The MMHEPA authorizes the inpatient evalua- the MHCP’s recommendation to separate the soldier, the com-
tions of service members only when an outpatient evaluation ismander must document his reasons for retaining the service
inappropriate under the “least restrictive alternative princi- membert32 The commander then has two days to forward a
ple,”28 and a “qualified professiondf® makes the admis- memorandum to his superior explaining his decision to retain
sion 130 the soldief3®

Consideration of the MHCP’s Recommendations

125. National Defense Authorization Act of 1993 § 546(c)(a)(4)(A) (providing that the right to communicate only extenfld tmtamunications).SeeDOD
INSTR 6490.4 supranote 94.

126. National Defense Authorization Act of 1993 § 546(b)(3)&8e alsdOD InsTrR 6490.4 supranote 94, para. F.1.a(4)(a)(6).

127. DOD hksTr 6490.4 supranote 94, para. F.1.a(3pee infraAppendix B.

128. The MMHEPA defines the “least restrictive alternative principle” as:
A principle under which a member of the armed forces committed for hospitalization and treatment shall be placed in theopristeap
therapeutic available setting (A) that is no more restrictive than is conducive to the most effective form of treatmerit) eumic{Btreatment
is available and the risks of physical injury or property damage posed by such personnel are warranted by the proposed plan of
treatment. National Defense Authorization Act of 1993 § 546(g)(5). The DOD directive expands this definition to includesdsuents
form a continuum of care including no treatment, outpatient treatment, partial hospitalization, residential treatmerttiriegetient, invol-
untary hospitalization, seclusion, bodily restraint, and pharmacotheraphy, as clinically indicated.” &®0.1 supranote 4, para. 2-1.

SeeDOD InsTrR 6490.4 supranote 94, para. 2-1.

129. “A qualified professional is a psychiatrist, or when one is not available, a mental health professional or a physittaral’ Defense Authorization Act of
1993 § 546(b)(2)(B).

130. Id. § 546(b)(2).
131. DOD Dr. 6490.1supranote 4, para. D.8.
132. 1d.

133. Id. para. D.8.h.
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Emergency Evaluations Even if an emergency referral is proper, commanders must
still “make every effort to consult” with a MHCP prior to the
Commanders must make a “clear and reasoned judgfitent” referral*® While consulting with MHCPs, commanders must
before making an emergency mental health refétfralhe explain why they believe an emergency referral is appropri-
“clear and reasoned judgment” standard requires commanderate!* Commanders must also consider the MHCP’s advice and
to carefully consider the facts and circumstances of each caseecommendations prior to making the emergency refefrad.
before making an emergency refeffalin addition, command-  prior consultation with a MHCP is impossible, the commander
ers may only make emergency referrals if there is no time tomust consult with a MHCP at the location of the service mem-
comply with all of the MMHEPA's procedural requirements ber’s evaluatiot*® After they have consulted with the MHCP,
before the referrdf” An example of a proper emergency refer- commanders must document what was discussed, including the
ral is one that is made after a commander discovers that one akasons for the referré: Commanders must then forward a
his soldiers is about to seriously injure another pet&n. copy of this memorandum to the MHEP.If commanders are
Another example is a referral that is made for a service membeunable to consult with MHCPs either prior to or at the location
who is unable to take care of himsgff. of the evaluation, they must document their reasons for the
emergency referral and immediately forward a copy of this
memorandum to the MHCF® In addition, commanders must,

134. DOD hksTr 6490.4 supranote 94, para. F.1.a(5)(a).
135. The MMHEPA does not define the term “emergency.” The DOD directive and instruction define “emergency” as:

A situation in which a service member is threatening imminently, by words or actions, to harm himself, herself or otluEstroy toroperty
under circumstances likely to lead to serious personal injury or death, and to delay a mental health evaluation to comidetaiaeim
requirements in accordance wiBtOD Directive 6490.%or this Instruction could further endanger the service member’s life or well-being, or
the well-being of potential victims. An emergency with respect to oneself may also be construed to mean an incapacigibguhletd

care for him or herself, such as not eating or drinking; sleeping in inappropriate places or not maintaining a reguleediéemst bathing;
defecating or urinating in inappropriate places, etc. While the service member retains the rights as described in [tleet@add this
Instruction in cases of emergency, notification to the service member of his or her rights shall not take precedenceirayéhesswvice
member’s or other’s safety and may be delayed until it is practical to do so.

Id. para. 2-1.SeeDOD Dir. 6490.1supranote 4, para. 2-1.
136. DOD hsTr 6490.4 supranote 94, para. F.1.a(5)(a).
137. 1d.

138. Id. para. 2-1.

139. Id.

140. Id. para. F.1.a.(5)(b). The MMHEPA and the DOD directive and instruction do not specify whether the consultation must be iif fegstcommander is
unable to consult in person, there is nothing that prohibits the commander from consulting by phone.

141. DOD Dr. 6490.1supranote 4, para. D.2.c.
142. 1d.

143. Id.

144. 1d.

145. Id. See infréAppendix C.

146. See infraAppendix C. The DOD instruction suggests that the commander send the memorandum to the MHCP “by facsimile, overnigioumeil; dOD

INsTR 6490.4 supranote 94, para. F.1.a(5)(e). There is a discrepancy between the DOD directive and the DOD instruction regarding the cocomsurtiion
requirement. The DOD directive requires that commanders consult with MHCPs prior to the emergency referral or immedftelyahtre location of the service
member’s evaluation. The directive then requires the commander to document the contents of the consultation and the soeawansiéot the emergency refer-

ral. The commander must then send a copy of the memorandum to the MHCP. The DOD directive appears to mandate eitimsui{giitor or a consultation at

the location of the evaluation. DODRD6490.1 supranote 4, para. D.2.c(2). The DOD instruction, however, suggests that if the commander is unable to consult
with a MHCP prior to the referral or at the location of the evaluation, immediately sending a memorandum to the MHCP, tahistttocommander’s reasons,
would suffice. DODisTR 6490.4supranote 94, para. F.1.a(5)(e). Mr. Herb Harvell, who is the DOD official responsible for drafting the DOD directive and the
DOD instruction, suggests that commanders follow the language within the instruction. In other words|imitedsgrcumstancewhere the commander is unable

to consult with a MHCP prior to or at the location of the evaluation, a memorandum that details the commander’s reasensefgetiwy referral would suffice.
Commanders must still send the memorandum to the MHCP by “facsimile, overnight mail or courier.” Telephone InterviewHeith Narvell, Office of Special
Inquiries, Department of Defense Inspector General’s Office, Washington, D.C. (Feb. 2, 1998) [hereinafter Harvell Interview].
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as soon as possible, provide the service member with the sam@anders must still comply with the consultation and notice

referral and rights notice that is required for non-emergencyrequirements that are required for emergency reféffals.

evaluation¥"” If a MHCP decides to involuntarily hospitalize a

service member, commanders must further inform the service

member of the “reasons for and the likely consequences of the Mental Health Care Provider Responsibilities

admission.*® Finally, a commander must advise the service

member of his right to contact “a family member, friend, chap- Before a MHCP performs a non-emergency mental health

lain, attorney, or IG** evaluation on a service member, he must ensure that the com-
mander has complied with the consultation, notice, and formal

Whenever a commander believes that a service member isequest requirement®. If a MHCP suspects that a referral is

“likely” to harm himself or others, and he is suffering from a improper, the MHCP must first “conféf*with the commander

“severe mental disordet™he commander must refer him for before he conducts the evaluatidh.If, after conferring with

an emergency evaluatiét. Despite this affirmative duty, com- the commander, the MHCP discovers that the mental health
referral was made in violation of the MMHEPA, the MHCP

147. Id. para. F.1.a(5)(d)See infraAppendix D.

148. Id. para. F.2.b(1).

149. Id. para. F.2.b(2).

150. The MMHEPA does not define “mental disorder.” The DOD defines a “mental disorder” as:
A clinically significant behavioral or psychological syndrome or pattern that occurs in an individual and that is assdhiptedenit distress
([for example], a painful symptom) or disability ([for example], impairment in one or more important areas of functioniitiy)aosignifi-
cantly increased risk of suffering death, pain, disability, or an important loss of freedom. In addition, this syndroteenanpst not be
merely an expectable and culturally sanctioned response to a particular event; for example, the death of a loved oneitsVéhgtaaer
cause, it must currently be considered a manifestation of a behavioral, psychological, or biological dysfunction in tire.indaiither devi-
ant behavior ([for example], political, religious, or sexual) nor conflicts that are primarily between the individual aycsociental disor-
ders unless the deviance or conflict is a symptom of a dysfunction in the individual, as described above.

Id. para. 2-1.

151. The DOD directive that implements the MMHEPA provides:
The commanding officer shall refer a service member for an emergency mental health evaluation as soon as practicable semanever a
member, by actions or words, such as actual, attempted or threatened violence, intends to cause serious injury to blfreedtheessand
when the facts and circumstances indicate that the service member’s intent to cause such injury is likely and when thegafficendi
believes that the service member may be suffering from a severe mental disorder.

DOD Dir. 6490.1supranote 4, para. D.2.c(1).

152. DOD hksTr 6490.4 supranote 94, para. F.1.a(5)(d).

153. DOD hsTr 6490.4 supranote 94, para. F.1.c(1). The instruction provides:
Before a non-emergency mental health evaluation occurs, the mental healthcare provider shall determine if procedurakféormefietal
health evaluation have been followed in accordance B@D Directive 649QL and POD Instruction6490.4 . . . Specifically, the mental
healthcare provider shall review the signed memorandum including the Statement of service member’s Rights forwardedibg thererv
ber’'s commanding officer in accordance with subparagraph F.1.a(4)(a).

Id. See infréAppendices A and B.

154. It does not appear that the DOD considered how this “confer” requirement should interact with the suspect rightstadgisieemeent of Article 31(b), UCMJ.
Judge advocates should instruct MHCPs to consult their legal advisor before questioning a commander suspected of \iwlditing ede of MilitaryJustice.

155. The instruction provides:
Whenever there is evidence, which indicates that the mental health evaluation may have been requested improperly, tathoargarbe
vider shall first confer with the referring command to clarify issues about the process or procedures used in referritg tmesgrer. |f,
after such discussion, the mental healthcare provider believes the referral may have been conducted improperly per DOMBG-Cctiv.
or DOD Directive 7050.6 . . . the mental healthcare provider shall report such evidence through his or her chain of cahemsnd kigher
level of the referring commanding officer.

DOD InsTR 6490.4 supranote 94, para. F.1.c(2).
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must report the violation to the commander’s supétiom an precautions® These precautions may include, but are not lim-
emergency referral, the MHCP must ensure that the com-ted to, notifying the service member’s commander, military or

mander consulted with a MHCP prior to the refeffaln addi- civilian police, or “potential victims ¢ Upon taking these pre-
tion, the MHCP must review the commander’s documented cautions, the MHCP must also notify the service member of the
reasons for the referr&f precautions that were taken and document them in his medical

records'®” Finally, prior to discharging the service member, the
Once the MHCP determines that the commander compliedMIHCP must inform the service member’s commander and
with the procedural requirements, prior to the evaluation, the“potential victims” of the dischargé®
MHCP must inform the service member of the “purpose,
nature, and likely consequences” of the evaludfibrin addi-

tion, the MHCP must inform the service member that the eval- Independent Review of Admission and Continued
uation is not confidentidf® Soon after the evaluation, the Hospitalization

MHCP must advise the service member’s commander of the

results of the evaluation and any recommendation. Within seventy-two hours of a service member’s involun-

tarily hospitalization, the medical facility commander must
If the MHCP decides to involuntarily hospitalize a service appoint an impartial field grade medical officer to review the
member, he must first notify the service member “orally and in propriety of the admissioff® The reviewing officer (RO) will
writing” of the reasons for the hospitalizatiéi. Within then conduct an informal investigation and interview the ser-
twenty-four hours of admissiof the attending “privileged  vice member within seventy-two hours after the admissfon.
psychiatrist” must evaluate the service member and assesPrior to interviewing the service member, however, the RO
whether continued hospitalization is neces&ry. must inform him of the purpose of the intervi€v.The RO

Whenever a service member both intends to and has an abil-
ity to seriously injure himself or others, the MHCP must take

156.1d. Soldiers have filed IG complaints with the DOD and Army IGs accusing commanders of violating the procedural requirdmevitdidEPA. The Army
IG normally investigates procedural violations that come to his attention. Plummer Intswpeanote 65.

157. 1d. para. F.1.c(1).

158. DOD hksTr 6490.4 supranote 94, para. F.1.c(15ee infraAppendix C.

159. Id. para. F.1.c(3).

160. Id.

161. Id. para. F.1.c(5). “Mental healthcare providers shall provide information to commanding officers about service membeferefertzd health evaluations
about diagnosis, treatment, and prognosis and shall make recommendations about administrative management, which conueeansliad ofinsider.1d. para
D.6. See infraAppendix E.

162. National Defense Authorization Act of 1993 § 546(d)(2)(D), 106 Stat. at 2419 (1992).

163. Although the MMHEPA requires the MTF or clinic to review the necessity of continued hospitalization within two deayslofifision, the DOD has lowered
this time period to twenty-four hours. National Defense Authorization Act of 1993 § 546(d)(2)(C);N3&D6490.4 supranote 94, para. F.2.b(3).

164. DOD ksTr 6490.4supranote 94, para. F.2.b(3). If a privileged psychiatrist is not available, a privileged physician may perform the evialutiprivileged
psychiatrist has “the authority and responsibility for making independent decisions to diagnose, initiate, alter, or éeregima¢eof medical care.” U.SeBT oF
ARMY, REG. 40-68, QALITY ASSURANCEADMINISTRATION, para. 4-1b (20 Dec. 1989).

165. Id. para. F.3.1.

166. Precautions that the MHCPs must take include: (1) notifying the service member’s commander about the service mgertbasaekm (2) notifying military
or civilian police; (3) notifying “potential victims;” (4) requesting that the service member’s commander take safety pesaatias, treatment or administrative
elimination for personality disorder; and (5) referring the service member to a physical evaluatioridqzardh. F.3.f(1)(a) - (9).

167. Id. para. F.3.f(3) - (4).

168. Id. para. F.3.f (2).

169. If a privileged psychiatrist is not available to perform the review a medical officer will sutfigeara. F.2.c(1).

170. DOD hksTr 6490.4 supranote 94, para. F.2.c(1).

171. Id. para. F.2.c(3), (4).
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must also inform the service member of his right to coursel. a soldier alleges that the referral was made in reprisal for a pro-
After he completes the investigation, the RO must determinetected communication, the IG will investigate the allegation as
whether the admission was appropriate and whether the hospia reprisal complairtf® If the soldier alleges that the referral or
talization should continu®? If the RO believes that the service the evaluation was procedurally improper, the Army IG will
member should remain hospitalized, the RO must notify thereview whether the commander complied with the required
service member when the next review will océtirlf the RO consultation, referral, and notice requiremétitS.he Army IG
determines that the service member’s admission or continuedwill also review whether the MHCP has properly performed the
hospitalization violated the MMHEPA or a DOD procedural evaluationt®? Additionally, the Army IG will review whether a
requirement, the RO must “conféf® with the responsible = MHCP reviewed the propriety of continued hospitalizatfn.

party}’® who is either the commander or a MHCP.The RO If the Army IG determines that the referral was improper or
will then report the violation to the responsible party’s next procedurally incorrect, the Army IG may recommend that
higher commandér? “appropriate corrective action” be taken to make the soldier

“whole” or to punish the responsible offici&t. For minor pro-
cedural violations, the Army IG forwards its report, which
Army Investigations of Improper Referrals and Evaluations reflects the investigator’s findings and recommendations, to the
responsible official's commander for appropriate actio.he
The DOD IG generally delegates the investigation of unlaw-
ful or improper mental health referrals to the service!f& 4t

172. 1d.

173. Id. para. F.2.c(5).

174. Independent reviews must occur within five business days of eachldthpara. F.2.c(5).

175. See supraote 154 and accompanying text.

176. Id. para. F.1.c(6).

177. DOD ksTtr 6490.4supranote 94, para. F.1.c(6).

178. 1d.

179. DOD @ipe 7050.6,supranote 34, para. 3-2. Plummer Intervienpranote 65; Diggs Intervievgupranote 65.
180. DOD @ipe 7050.6,supranote 34, para. 3-2.

181. Id. The guide is currently being revised to reflect the new guidance that has been issued in the new directive and instamgatingnthe MMHEPA. The

DOD IG will issue the new guide later this year. Harvell Interviygranote 146. The Army IG will inquire into four areas. First, whether the commander consulted
with a MHCP and when the consultation took place. Second, if the commander did not consult with a MHCP, whether the cimformaedehe soldier of the
reasons thereof. Third, whether the referral memorandum included: the date and time of the evaluation, and a “facioal afeberipthavior and/or verbal expres-
sions” that formed the basis for the referral. Fourth, whether the commander provided the soldier with a list of ind&jdif® chaplain) and phone numbers
that the soldier can use to seek assistance to rebut the referral. D20Y@0.6 supranote 34, paras. 3-1 to 3-3. When the referral involves an improper emergency
or involuntary evaluation, treatment or hospitalization, the Army IG will normally inquire into the following issues. fétstemthe commander made a “clear and
reasoned judgment” before the referral. Second, whether the commander, despite believing that an emergency referramadepi®paEy effort to consult” with

a MHCP prior to the referral. If the commander was unable to consult with a MHCP, the investigator will inquire into iaetirentander documented his reasons
for the emergency referral and forwarded a copy of the memorandum to the NtH@&a. 3-4.

182. DOD @ipe 7050.6 supranote 34, paras. 3-3 to 3-4. The Army IG will inquire into whether the MHCP ensured that the referral was not a repisalualy
improper prior to performing the evaluation. If the referral was improper, the investigator will inquire into whether theey@bt@fl the improper referral violation
to the “superior of the referring commandeld.

183. Id. para. 3-4. The Army IG will inquire into whether a MHCP admitted the soldier and whether the admitting MHCP deternameaitipatient evaluation
was unreasonable. The Army IG will also inquire whether the soldier was notified soon after the admittance of “the rélas@wafoation, the nature and conse-
guences of the evaluation, any treatment recommended or required.” The Army IG will examine whether the MHCP informiedl tiénsodd her right to contact
“a friend, relative, attorney, or IG.” If the soldier is involuntarily hospitalized, the Army IG will determine whetheewa tf\the admission was performed within
twenty-four hours, and whether the soldier was notified both “orally and in writing” of the decision. In addition, the AmifiyiriGuire into whether an impartial
medical officer performed a review of continued hospitalization within seventy-two hours. The Army IG will also determiree thibehedical officer advised the
soldier of the “reasons for the interview,” and of the right to legal representation at the interview. Finally, the Arthint{sivé into whether the medical officer
made a finding to either release or keep the soldier hospitalized, reviewed the initial review, and made a finding of wheit@pier. DOD Goe 7050.6 supra
note 34, paras. 3-4 and 3-5.

184. Id. para. 3-1.See als®OD Drr. 6490.1 supranote 4, para. E.2.

185. Plummer Intervievgupranote 65; Diggs Intervievgupranote 65.
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soldier’'s remedies are identical to those that exist for reprisalrepresent complainants and RM&s.The USATDS policy is
violations18® to advise and represent soldiers whenever a reprisal or an
improper referral is part of a pending or recently completed
criminal proceeding®® Legal assistance attorneys handle all
Army Implementation of the MWPA and the MMHEPA other reprisal or improper referral cas®s.In addition, the
United States Army Medical Command (MEDCOM) has
The MWPA is primarily a DOD program that delegates issued written guidance to MHCPs on how to comply with the
investigations of reprisal allegations to the service IGs. Sinceprocedural requirements of the MMHEPA. All Army medi-
the DOD has provided detailed guidance in its implementing cal centers are aware of the MMHEPASs procedural require-
directive, the Army will not substantially add to or revise its ments and some have implemented their own local
own implementing regulatiot¥” Likewise, since the DOD has procedured®
provided detailed guidance on implementing the MMHEPA,
the Army will not substantially add to or revise its implement-
ing regulationt®® The Army expects to issue the n&R 600- Practical Guidance on Implementing the MMHEPA
20 that reflects the Army’s implementation of the MWPA, the
MMHEPA, and the implementing DOD directives and instruc-  Advising Commanders and Mental Health Care Providers
tion later this yeal®
The DOD directive and instruction that implement the
The United States Army Trial Defense Service (USATDS) MMHEPA mandate training for all commanders and MHCPs
regarding training initiatives, is at the forefront in training on the proper referral and evaluation of service menfers.
defense counsel on the provisions of the MWPA and theThe DOD also mandates training for all service members in
MMHEPA. The USATDS has also trained counsel on how to identifying and reporting “imminently or potentially danger-

186. DOD Gipe 7050.6,supranote 34, paras. 3-4, 3-5eeDOD Dr. 6490.1 supranote 4, para. E.2.
187. AR 600-20supranote 55, para. 5-2See als®AR 20-1,supranote 52, paras. 1-10a, 6-@eeArnold Interview,supranote 55; Rob Interviewsupranote 55.

188. Telephone Interview with Major Lindsey Arnold, Chaplain, Department of the Army, Human Relations Branch, Washing8r§&p@mber 1997, 20 Feb-
ruary 1998) [hereinafter Arnold Interviews].

189. The proponent expects to issue the new versidR &00-2Cthat reflects the Army’s implementation of the MWPA and the MMHEPA later this year. Arnold
Interviews,supranote 188; Rob Intervievgupranote 55.

190. The USATDS trains its counsel on the provisions of the MWPA and the MMHEPA at regional defense counsel workshepsal easenow, Army defense
counsel have advised and represented complainants and RMOs who are accused of violating the MWPA and the MMHEPA. Swenasuprarote 68.

191. For example, if a USATDS counsel represents a soldier at a court-martial, and the alleged reprisal is related-toahéatdhe USATDS counsel may assist
the in soldier challenging the reprisal. Swetnam Intervépranote 68.See alsdJ.S. DeP' T oF ArRMY, ReG. 27-3, LEGAL SERVICES—THE ARMY LEGAL ASSISTANCE
ProcrAm, para. 3-6g (2) (10 Sept. 1995) [hereinafter AR 27-3].

192. AR 27-3supranote 191, para. 3-6g(1) (providing that “legal assistance attorneys are required to provide advice on Article 138, UCMtsctEniplaesti-
gations, and\R 15-6investigations”).Id. para. 3-6g(4)(k), (4)(1), (4)(m).

193. In 1995, the MEDCOM required that all MHCPs and medical personnel comply with the MMHEPA and the implementing D@& diegtti, Headquarters,
United States Army Medical Command, MEDCOM Commanding General, subject: Department of Defense Directive 6490.1, Mentehldasith&of Members
of the Armed Forces (18 May 1995) [hereinafter MEDCOM Mental Health Letter]. In the summer of 1997, the MEDCOM issueglfdethee to MHCPs on
how to comply with the MMHEPA. Bulletin Number 6/7-97, Commander, United States Army Medical Command, Fort Sam HoustosybjegasCommand
Directed Mental Health Evaluations, § lll (June/July 1997) [hereinafter MEDCOM Mental Health Bulletin]. In particular, MED&@id¢ted the MHCPs not to
perform mental health evaluations if commanders failed to advise soldiers of their rights in accordance with the MMHERRDJ@&INIso instructed MHCPs
to report any violations of the MMHEPA or the MWPA to the referring commander’s superior. Finally, the MEDCOM instructattalhealth activities to for-
mulate procedures to ensure mental health evaluations complied with the MMHEPA and the DOD diviEeENZOM Mental Health Bulletinsupra.

194. Telephone Interview with Lieutenant Colonel Rodney E. Hudson, Deputy Staff Judge Advocate, United States Medical Eomi@andHouston, Texas
(10 Sept.1997) [hereinafter Hudson Interview]; Telephone Interview with Major Robert L. Charles, Command Judge AdvocateBa§ilimont Army Medical
Center, El Paso, Texas (27 Jan. 1998) [hereinafter Charles Interview].

195. DOD ksTtr 6490.4supranote 94, para. D.2.dSeeDOD Dir. 6490.1 supranote 4, para. D.1.
The secretaries of the military departments shall . . . Provide appropriate periodic training for all service members anldhb@mDgloyees
in the initial management and referral of service members who are believed to be imminently dangerous. Such trainingletak irec-

ognition of potentially dangerous behavior, appropriate security responses to emergency situations, and administrativentrafnsiggme
cases. Training shall be specific to the needs, rank, and level of responsibility and assignment of the service metizreempboyiee.
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ous™®® service member®? The purpose of this training mental health issue® Accordingly, judge advocates must
requirement is to protect “potential victims” and to ensure that thoroughly familiarize themselves with the MMHEPA, and the
“imminently or potentially dangerous” service members DOD procedural requirements. In addition, judge advocates
receive prompt treatmef€ To ensure proper compliance by must familiarize themselves with tliguidelines for Involun-
all DOD personnel, judge advocates must ensure that all serviceary Civil Commitment®® Although theGuidelinesare not
members, especially commanders and MHCPs, receive trainingntirely applicable to the military, they do provide a good refer-
on the MMHEPA and the DODs procedural requirements. ence point for counsel who are involved in representing clients
Judge advocates must also ensure that commanders coordinatethe mental health arena. T@eidelinessuggest that attor-
and schedule training sessions with MHCPs or other qualifiedneys who practice in this area be thoroughly familiar with the
professionals to train service personnel to identify and to prop-legal and practical consequences and alternatives to mental
erly report “imminently or potentially dangerous” service health evaluations, treatment, and hospitalizafiorio assist
members. legal assistance attorneys and defense counsel, a detailed
checklist is attached at Appendix H. Counsel should follow this

To assist judge advocates in training commanders andchecklist when they are representing service members in this
MHCPs, and to ensure compliance with all procedural require-area.
ments, newly generated and modified DOD form memoranda
are attached at Appendices A-E. Appendices F-G are quick
reference checklists that can be used by judge advocates, com- A Critique of the MWPA and the MMHEPA
manders, and MHCPs.

The MWPA's Shortcomings

Advising the Service Member Protecting military whistleblowers, and punishing those that
take reprisals against them, are necessary to prevent and deter
The MMHEPA and the implementing DOD instruction illegal activities within the DOD. Congress, however, should
require commanders to provide counsel to service membersither revise or eliminate some of the MWPAS provisions
who seek to rebut their mental health evaluation, treatment obecause they are too broad, ill defined, and invite abuse.
hospitalization®®* The MMHEPA mandates that judge advo-
cates competently advise and represent service members on all

196. The DOD instruction defines an “imminently or potentially dangerous” service member as one who has:
[a] substantial risk of committing an act or acts in the near future which would result in serious personal injury ohdeadif therself, or
another person or persons, or of destroying property under circumstances likely to lead to serious personal injurynor theatheandi-
vidual manifests the intent and ability to carry out that action. A violent act of a sexual nature is considered anadt thestul in serious
personal injury.
DOD InsTrR 6490.4 supranote 94, para. 2-1.
197. The DOD instruction provides:
The secretaries of the military departments shall . . . ensure that commanding officers (1) are familiar with DOD anatesgtiveess ohstruc-
tions and regulations for the management of imminently or potentially dangerous service members and of procedures fior mefetedl
health evaluations in accordance wd®D Directive 6490.1and [DOD Instruction 6490.4]; (2) Consider recommendations made by mental
healthcare providers and take necessary precautions in the management of imminently or potentially dangerous servic&mseneist.
mental healthcare providers conduct thorough evaluations, take precautions and make written recommendations to comneading offic
cases of service members who are judged clinically to be imminently or potentially dangerous.
DOD InsTR 6490.4 supranote 94, para. D.2.b, c.
198. Id. para. A; DOD [r. 6490.1supranote 4, para. A.2.
199. DOD hksTr 6490.4supranote 94, para. F.1.b.
200. National Defense Authorization Act of 1993 § 546(h), 106 Stat. at 2419 (1992);N9@06K90.4 supranote 94, reference (d).
201. The MMHEPA and the implementing DOD instruction suggest that legal assistance attorneys and defense counsel shéaidilsoeitiethese guidelines
before representing service members in the mental health aresERHsEHNEIDERET AL., NATIONAL TAsk FORCE ON GUIDELINES FOR INVOLUNTARY Civic COMMITMENT
(1986) [hereinafter @GpeLiNes]. National Defense Authorization Act of 1993 8§ 546(h); D@Brik 6490.4 supranote 94, reference (d)See alsdvirginia Aldige
Hiday, The Attorney’s Role in Involuntary Civil Commitmes@ N.C. L. Rv. 1027 (1982) (discussing the lawyer’s role in the mental health arena).

202. QuiDELINES, supranote 201, para. E2.
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First, as one opponent to the MWPA observed, the MWPA assume that a commander selects a service member for an unde-

fails to define what “preparing to make” medtfs.The DOD sirable duty. By simply alleging that his selection (a personnel
IG further complicates the term “preparing to make” by unnec- action) was made in reprisal, the service member could delay or
essarily broadening its meanifif.For example, as long as ser- avoid the undesirable duty. Congress should limit the term
vice members allege that they made or prepared a protectedeprisal to cover solely unfavorable personnel actions such as
communication, even if it was never actually made or prepared,negative evaluation reports, negative counselings, and letters of
the DOD IG will investigate their reprisal complaiffts.This reprimand.
fluid interpretation of “preparing to make” is too broad and
invites abuse. It allows service members who justifiably  Third, the broad inclusion of “any other person or organiza-
receive unfavorable actions to invoke the MWPAs protectionstion (including any person or organization in the chain of com-
by simply claiming that they were preparing a protected com- mand) designated pursuant to regulations or other established
munication. Although the amount of reprisal complaints that administrative procedure® as recipients of protected com-
have been filed with the DG® and the Army IG8” has been  munications is troublesome. This language is so broad that it
manageable, unless Congress reasonably defines and limits thechnically includes almost every commissioned officer, non-
scope of “preparing to make " protected communications, ser-commissioned officer, and military and civilian supervisor in
vice members will continue to misuse the MWPA. any military unit or organizatioft! Congress should amend the
MWPA by removing the language “including any person or
Second, the definition of “reprisal” is dangerously broad organization in the chain of command” and replacing it with
because it covers all aspects of the military’s management of itSincluding commanders and equal opportunity advisors.” This
force, and could be disruptive to unit readin@$$:or example, change would accurately reflect the legislative intent behind

203. Seel0 U.S.C.A. 8 1034(b) (West 1998); DODRDr050.6 supranote 4, para. D.3. One witness who opposed the MWPA testified before a congressional panel

that the language “preparing to make” was not appropriately defined and was too broad. He also believed that it coutd“spudoregclaims of harassment or
retaliation by individuals who are unhappy with some aspect of military Hedrings on H.R. 1394upranote 13, at 104-05 (Testimony of Derek J. Vander Schaaf,
DOD Deputy Inspector General).

204. DOD @ipe 7050.6,supranote 34, para. 2-4.
205. Id.

206. Ms. Marsha Campbell, Director of Special Inquiries at the DOD IG’s office, indicated that after the MWPA was endisted yfear 1990 her office received
approximately ten reprisal cases and completed the investigation of those cases during the same year. Since thescahgeamtl9D6, her office received 180
cases of reprisal and closed approximately 130-150 cases. Ms. Campbell indicated that the numbers of reprisal confalantetrateceived to date are man-
ageable. Telephone Interview with Ms. Marsha Campbell, Director of Special Inquiries, Department of Defense Inspectar @féneralashington, D.C. (19
Sept. 1997) [hereinafter Campbell Interview]. Ms. Jane Deese, the new Director of Special Inquiries has been with then@® DS sand she has witnessed a
steady increase of reprisal complaints since 1994. As of 23 February 1998, the DOD IG has approximately 350 open casednieateiplv with Ms. Jane Deese,
Director of Special Inquiries, Department of Defense Inspector General's Office, Washington, D.C. (23 Feb. 1998) [herasaflatddview].

207. Reprisal and improper referral cases that are submitted to the Army IG for investigation have been manageableg Btedt#y mcreasing. Although the
Army IG has not kept a yearly statistical record of all reprisal cases that have been investigated the Army IG has slibgtanatateately twenty-five percent of
all reprisal cases to date. A third of all the complaints that have been filed by soldiers who alleged violations of thé kigiHERIved allegations of improper
mental health referrals that were made in reprisal for protected communications. The Army IG, however, did not substahtiaseallegations. The remaining
two-thirds of the MMHEPA cases involved procedural violations (for example, a commander failed to provide a referral noghtsatyice). The MMHEPA
complaints alleging procedural violations that the Army |G substantiated, the Army IG returned to the command for theéordidpatsi Lieutenant Colonel Plum-
mer and Lieutenant Colonel Rob believe the MWPA is being misused by soldiers. Rob Intupiewmote 42; Plummer Interviewupranote 65.SeeTelephone
Interview with Mrs. Sue Nelson, Chief, Records Branch, Department of the Army, Inspector General's Office, Washington JBnC1@3B) [hereinafter Nelson
Interview] (Mrs. Nelson worked for DOD IG Records Branch from 1986 through 1996, and has personally dealt with whistlebiplaértso She transferred to
DA IG in September 1996 to become the Chief, Records Branch).

208. Campbell Intervievgupranote 206. The DOD IG has substantiated between fifteen to twenty percent of all reprisal cases that have been sulonitted to it

investigation. The remaining eighty to eighty-five percent were unsubstantiated. Approximately ten percent of the watedbstprisial cases were frivolous or
“cover your behind” cases. In these cases, the DOD IG found that the service members filed frivolous reprisal allegalé@msingdhat some unfavorable per-

sonnel action was imminentd. Although the number of reprisal complaints increased, the substantiation rate since 1994 has remained constant. Deese Intervie

supranote 206.

209. Seel0 U.S.C.A. § 1034(b) (West 1998); DODRD7050.6 supranote 4, paras. 2-1, 2-Bee alsdH.R. Rer. No. 100-563, at 282 (1988) (noting that the prohi-
bition against an unfavorable personnel action is intended to include any “action that has the effect or intended effesshehhar discrimination against a member
of the military”).

210. 10 U.S.C.A. § 1034(b)(1)(B)(iv).

211. Because the term “any other person or organization (including any person or organization in the chain of commated) piessgaat to regulations or other

established administrative procedurésso broad, the Army initially considered a draft proposAR®&00-2Ghat would have specified certain individuals who may
be the recipients of protected communications. Arnold Intersigwanote 55; Rob Interviewsupranote 55.
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this provision and eliminate unnecessary confusion over whomare punitive, the MWPA should not force RMOs who are
within the chain of command may receive protected communi-accused of a criminal offense to prove their innocé#cBlac-
cations?'? Congress should also consider adding the words “toing this burden on the RMOs is contrary to the constitutional
investigate allegations of discrimination or sexual harassment’notions of fairness and due process, and strikes against the pre-
after the words “any other person or organization . . . designatedumption of innocence. Since the burdens of persuasion and
pursuant to regulations or other established administrative pro{proof in reprisal investigations favor complainants, this factor
cedures.” This revision would clarify the provision and more alone may be disruptive to unit readiness. Commanders may
accurately comply with its legislative intent and purp88e. unnecessarily hesitate before making important personnel and
Allowing service members to make protected communicationsmanagerial decisions that affect subordinates to avoid an IG
to almost anyone encourages abuse and misuse of the MWPA. investigation and its punitive consequences.

Fourth, adequate remedies are, and have been, in place prior

to the enactment of the MWPA for service members who allege The MMHEPA’s Shortcomings
areprisal. For example, the DOD IG investigated reprisal com-
plaints through the DOD hotline since the early 1980€ther Prohibiting inappropriate mental health evaluations, treat-

remedies that service members have successfully used prior tment, and hospitalization, and punishing those that make refer-
the MWPA include service and installation IG complaints, Arti- rals in reprisal are necessary to protect service members from
cle 138 complaint&’® review before the board for correction of abusive commanders. Congress, however, should revise or
military records?® discharge review board¥,and congres-  eliminate some of the MMHEPA provisions because they are
sionals?® too broad and invite abuse.

Fifth, once the service member establishes a “low-thresh- First, requiring commanders to follow stringent procedural
old” prima facie case of repris#f,the investigations unneces- requirements and to apply technical terms before they refer ser-
sarily place the burden on the RMOs to prove that they took novice members for emergency evaluations is unwise. For exam-
reprisal. Since violations of the MWPA and the DOD directive ple, the MMHEPA and the DOD procedural requirements

212.

Based on testimony that was received by the committee during fiscal year 1995 hearings and from interviews with militaey gheniegn
staff visits of the House Armed Services Committee (this is now called the House National Security Committee) Task Foatityonf Equ
Treatment and Opportunity in the Armed Services, the committee concluded that the DOD had no effective system to praieds iwbivi
report sexual harassment or unlawful discrimination from reprisal. This section would amend title 10, U.S.C.A., to peavidiedheport
sexual harassment or unlawful discrimination (including discrimination on the basis of race, color, religion, sex, oongiionaith pro-
tections from retaliatory adverse personnel actions similar to those that currently exist in statute for military whistleblooters codified

at 10 U.S.C.A. 8 1034. In particular this section would: (1) Prohibit retaliatory personnel actions against membepsrt sexual harass-
ment or unlawful discrimination through established procedures, including the chain of corfensithsis added).

H.R. Rer. No. 103-499, at 243 (1994eprinted in1994 U.S.C.C.A.N. 2091, 2113-14.

213. Id.

214. Prior to the enactment of the MWPA, the defense hotline program received, investigated, and oversaw (when deleiEd@ ) tee investigation of anon-
ymous reprisal complaints that were made by military whistleblowers and witnéssasngs on H.R. 1394upranote 13, at 116 (Testimony of Robert L. Gilliat,
DOD Assistant General Counsel). U.SPD oF Derensg DIrR. 5106.1, isPECTORGENERAL OF THE DEPARTMENT OF DErFENSE (14 Mar. 1983) [hereinafter DODi®
5106.1].

215. UCMJ art. 138.

216. 10 U.S.C.A. 8 1552 (West 1998). Prior to the enactment of the MWPA, service BCMRs provided full or partial reliéBinaxks out of 34,304 cases that
were reviewed.See Hearings on H.R. 13%lpranote 13, at 116 (Testimony of Robert L. Gilliat, DOD Assistant General Counsel).

217. 10 U.S.C.A. 8 1553.

218. Prior to the enactment of the MWPA, DOD service members filed over 108,000 congressionals. The services respofitieehto dlhis is clear evidence
that service members will communicate with members of Congress despite the M8&EAdearings on H.R. 13%upranote 13, at 117 (Testimony of Robert L.
Gilliat, DOD Assistant General Counsel).

219. Once the complainant establishes that a service member has has made or prepared a communication (or subjectikielynaeleeveprepared, although
never made or prepared) and an unfavorable personnel action was taken, threatened, or a favorable personnel action,Wihewsthahdible management offi-
cials must establish that they would have decided, taken, or withheld the same personnel action(s) even if the compiainaatieaat prepared a protected com-

munication.” SeeDOD Guipe 7050.6 supranote 34, para. 2-6.

220. DOD Dr. 7050.6 supranote 4, para. D.5.
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require commanders to “make every effort” to consult with a Congress and the DOD should limit investigations to major and
MHCP prior to an emergency referfdl. The MMHEPA and intentional violations of the MMHEPA. Minor procedural and
the DOD procedural requirements fail to provide adequatenon-intentional violations of the MMHEPA will likely occur,
guidance on what “make every effort” means. The MMHEPA especially since the services are only in the training and imple-
and DOD procedural requirements also fail to specify what cir- menting stages of this complex area of law.
cumstances would allow commanders to simply forward a
memorandum that details their reasons for the emergency refer- Third, the MMHEPA requires commanders to provide free
ral. These procedural steps may cause commanders to pladegal counsel, upon request, to service members who are being
unnecessary time and effort on emergency referrals simply tareferred for mental health evaluations. The MMHEPA requires
avoid the potential consequences of a MMHEPA violation. that commanders immediately comply with the right to counsel
requirement and also requires that DOD attorneys provide com-
In addition, the language and terms within the MMHEPA petent representation, similar to that provided by civilian attor-
and the DOD guidance create unnecessary burdens on commeys who represent clients during civil commitmégfts.Not
manders who are already encumbered with meeting trainingall DOD attorneys, however, are experienced in this area of
and mission requirements. Congress should eliminate the conpractice. The MMHEPA fails to provide guidance on the exact
sultation requirement for emergency evaluations and establishrole” that DOD and service attorneys should play in these
bright-line rules that do not require commanders to determinecases or how much training they should receive. For example,
whether technical terms apply to a particular service metftber. theGuideline$* suggest that before civilian attorneys are eligi-
A wiser approach may be to allow commanders to submit theirble to represent clients at civil commitment hearings, they must
reasoning for emergency referrals by memoranda, and requireeceive specialized training in representing civil commitment
MHCPs to determine whether emergency evaluations are necelients??® TheGuidelinesalso suggest that before attorneys can
essary. This approach makes sense and allows commanders poovide effective representation, they must have “access to
dedicate their limited time to more important command mis- information and expertise that most attorneys do not Have.”
sions. If DOD and service attorneys are to competently advise and
represent clients in this area, Congress must allocate sufficient
Second, despite the MMHEPA's potential punitive nature, it time and resources for the training of these attorneys.
fails to distinguish between major and minor, or intentional and
non-intentional violation&® Because the MMHEPA fails to
make these distinctions, commanders might second guess Proposed Legislative Changes to the MWPA
themselves before they make proper referrals simply to avoid
possible IG investigations and resulting penalties. The Although the DOD does not expect any legislative changes
MMHEPA's punitive aspect could cause unnecessary delays into the MMHEPA in the near futuf&some procedural and sub-
emergency situations, which may result in harm to potential stantive changes may occur to the MWPA by fiscal year
victims or service members who require immediate treatment. 1999%2° The DOD will propose to Congress one substantive

221. DOD Dr. 6490.1supranote 4, para. D.2.c(2); DORd4TrR 6490.4 supranote 94, para. F.1.a(5)(b).

222. National Defense Authorization Act of 1993 § 546(b) and (d), 106 Stat. at 2419-20 (3882)IsdOD Dr. 6490.1 supranote 4, 2-1 and 2-2; DOM3TR
6490.4,supranote 94, 2-1 and 2-2. For example, commanders must adhere to the “least restrictive alternative principle” and recognsasswideemember is
suffering from a “mental disorder” prior to referring the service member for an emergency evaluation. A better approbetfonigiie commander simply to refer
a service member to a MHCP anytime the commander believes it is appropriate. This places the responsibility with the MidEWIether the service member
is suffering from a “mental disorder” and whether an inpatient evaluation complies with the “least restrictive alterneiple.prin

223. National Defense Authorization Act of 1993 § 546(h); D@BH 6490.4 supranote 94, reference (d) ; and DOIRD6490.1 supranote 4, paras. D.3.d, E.2.
224. National Defense Authorization Act of 1993 § 546(f)@¢eDOD INsTrR 6490.4supranote 94, para. F.1.d.

225. QuIDELINES, supranote 201.

226. |d. para. E1(a).

227. |d. para. E1.

228. Telephone Interview with Mr. Herb Harvell, Office of Special Inquiries, Department of Defense Inspector General@/&fficegton, D.C. (27 Oct. 1997),
Mr. Harvell does not expect any legislative changes to MMHEPA in the near fldure.

229. Campbell Intervievgupranote 206; Deese Interviegypranote 206.
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and four procedural changes to the MWAPAThe first proce- complaint from sixty days to one hundred and twenty é4ys.
dural change would allow IGs to perform an initial screening of The Maloney Amendment would also expand statutory recipi-
all reprisal complaints. The change would not require serviceents that could receive protected communications by adding
IGs to conduct an investigation once they determine that the'equal employment opportunity officer$® Finally, the Mal-
complaint is frivoloug®! The second change would eliminate oney Amendment would require commanders to display the
mandatory post-disposition interviews. The third change = MWPAs rights and protections “in prominent locations” in
would give IGs more time to investigate reprisal compl&its. every military installation containing more than one hundred
The final procedural change would eliminate the requirement toservice member¥® The Maloney Amendment is currently
provide the complainant with a copy of the IG report even if the pending a review before the House Subcommittee on Military
complainant does not want a cdpy.The substantive change Personnet#
that the DOD proposed would clarify and limit the class of per-
sons who qualify as recipients of protected communicatidns.
Conclusion

Despite the DOD proposals, which appear to limit or restrict
the MWPA authority, Congress is considering increasing mili-  This paper provides judge advocates with a comprehensive
tary whistleblower protections. In April 1997, Representative understanding of the MWPA and the MMHEPA by examining
Carolyn Maloney (New York) introduced a bill, the Maloney their origins, purpose, legislative amendments, and the current
Amendment, that would mandate the appointment of a judgelaw.
advocate to any service member who files a reprisal com-
plaint®® The service member would receive representation by The MWPA attempts to encourage service members to
a judge advocate during all proceedings or investigatins. report illegal conduct to statutorily recognized recipients. It
would expand the service member’s time for filing a reprisal also promises swift redress in the event that superiors subject

230. Id.

231. Id. The MWPA currently requires the DOD IG to investigate or delegate down to the service IGs all reprisal complaints. Thed¥&2Athe DOD or
service IGs to investigate the reprisal complaint even if the IG is able to determine during either the initial screenintgori¢hv of the service member that the
complaint is frivolous. The change will allow IG investigators to decide not to investigate if the file indicates, for etteahfile RMO would have taken the pro-
hibited personnel action despite the protected communication. In addition, the changes may allow investigators to gerésitigedses by phone. The DOD IG
wants the ability to be able to dismiss cases once the DOD IG determines that no formal investigation is nelcessary.

232. 1d. The MWPA requires the DOD IG to conduct a “post-disposition interview” with all complainants regardless of whether thmeethiewants one. 10
U.S.C.A. 8§ 1034(h) (West 1998). According to Mrs. Campbell, eliminating “compelled post-disposition interviews” will Sa@bthiene, effort, and resources.
Campbell Interviewsupranote 206.

233. This procedural change would expand the amount of time that IG investigators have to investigate reprisal comp®rdaysaim approximately 180 days.
Deese Interviewsupranote 206.

234. The MWPA requires the DOD IG to provide a copy of the results of the reprisal investigation to the complainanteegemffitiinant does not want a copy
or already has oneSeel0 U.S.C.A. § 1034(e)(1). This takes too much time and can be costly because it requires manual redaction of certain.ifampdtell
Interview,supranote 206. Eliminating this requirement makes sense and will allow the DOD to save time, effort, and resources. The Déaf3 tBeexpw direc-
tive that reflects these changes to be issued and effective later thisdyear.

235. One substantive proposal that is being considered involves redefining who may receive protected commuBesiieese Interviewsupranote 206. For
example, the MWPA provision in 10 U.S.C.A. § 1034(b)(1)(B)(iv) of the MWPA “any other person or organization (includingsanyoperganization in the chain
of command) who is designated pursuant to regulations or other established administrative procedures,” is too broapliagéisdeplicates matters and causes
complainants to argue that any person (officer or noncommissioned officer) within the chain of command should be abéeatpretssited communication. Deese
Interview, supranote 206.

236. H.R. 1482, 105th Cong. (1997).

237. 1d.

238. Id.

239. Id.

240. Id.

241. The Maloney Amendment is currently before the House Subcommittee on Military Personnel. Bill Summary & Status4i®2 H.85th Cong. (1997) (visited

Feb. 17, 1998) <http://thomas.loc.gov/cqgi-bin/bdquery/z?d105:HRO1A@ksphone Interview with Mr. Eric Stamets, Legislation Branch, Office of the Judge Advo-
cate General, 2200 Army Pentagon, Washington, D.C. (24 Feb. 1998).
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them to reprisals. Judge advocates must be prepared to advideers are trained to identify and report “imminently or poten-
and to represent both complainants and RMOs. Judge advotially dangerous” military personnel. The purpose of this
cates must also take a proactive approach to the MWPA by'‘identify and report” requirement is to protect potential victims
ensuring that commanders and other supervisory officials areand to provide prompt treatment to individuals who are men-
aware of and comply with the MWPA and the implementing tally unstable. Finally, judge advocates must be ready to pro-
DOD directive. vide competent advice and representation to service members
who have been subjected to improper mental health evalua-
The MMHEPA creates several statutory responsibilities for tions, treatment, or hospitalization.
DOD personnel. First, commanders must comply with the con-
sultation, notice and formal request requirements before sub- As this paper has demonstrated, the MWPA and the
jecting a service member to a discretionary mental healthMMHEPA are two complex statutes that attempt to balance sol-
evaluation, treatment or hospitalization. Second, MHCPs mustdier’s due process with command authority. Congress must
also comply with certain notice requirements. They must revise both statutes in order to simplify compliance and reduce,
ensure that commanders comply with their procedural require-f not eliminate, abuse. Despite the shortcomings of the stat-
ments before performing a discretionary mental health evalua-utes, judge advocates must be proactive, train, and ensure that
tion administering, treatment or hospitalizing a service all DOD personnel comply with the provisions of the MWPA
member. Third, commanders must ensure that service memand the MMHEPA.
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APPENDIX A?
SAMPLE COMMANDER'’S NOTICE

TO SOLDIER OF REFERRAL AND RIGHTS
(Office Symbol) (Date)

MEMORANDUM FOR (Soldier's name, rank, and SSN)

SUBJECT: Commander’s Notice of Referral for a Mental Health Evaluation and Notice of Soldier’s Rights
1. References:
(a) DOD Directive 6490.1, Mental Health Evaluations of Members of the Armed Forces, 1 October 1997.
(b) DOD Instruction 6490.4, Requirements for Mental Health Evaluations of Members of the Armed Forces, 28 August 1997.
(c) Section 546 of Public Law 102-484, National Defense Authorization Act for Fiscal Year 1993, October 1992.
(d) DOD Directive 7050.6, Military Whistleblower Protection, 12 August 1995.

2. In accordance with paragraph F.1.a(4) of reference (b), | am referring you to a mental health care provider for altiental he
evaluation.

3. Il direct you to meet with (name & rank of mental health care provider(s) at
(MTF or clinic) on (date) at hours.
4. 1am referring you for a mental health evaluation because of your behavior and/or statements on ).  (date(s

On the stated date(s), you (brief description of behaviors and statements ):

5. In accordance with paragraph F.1.a(2) of the DOD Instruction 6490.4, before the rgferral, (date) I consulted with

(name, rank, branch of each mental health care provider consulted) from the (M
or clinic) about your recent behavior and/or statements and
(name and rank of each mental health care provider) (did) (did not) concur(s) that a mental health evaluation i} medésssy

unable to consult with a mental health care provider because

).

6. In accordance with paragraph F.1.a(4) of reference (b), and reference (a) and (c), you have the following rights:

a. The right to speak with a legal assistance attorney for advice on how to rebut this referral if you believe it is improper.

b. The right to speak to a civilian attorney of your own choosing and expense, for advice on how to rebut this refdredie¥gou
it is improper.

c. The right to submit to the DOD or the Army Inspector General a complaint that your mental health evaluation referral was a
reprisal for making or preparing a protected communication to a statutory recipient. Statutory recipients include members of C
gress, an IG, and personnel within DOD audit, inspection, investigation or law enforcement organizations. Statutoryakscipients
include any appropriate authority in your chain of command, and any person designated by regulation or other administative pro
dures to receive your protected communication.

d. The right to submit to the DOD or the Army Inspector General a complaint that your mental health evaluation referral was in
violation of reference (a), (b), or (c).

e. The right to be evaluated by a mental health care provider (MHCP) of your choosing and expense, provided the MHCP is re
sonably available. If reasonably available, your MHCP must perform the evaluation within a reasonable period of tinxe€edt to e
10 business days). The evaluation performed by your MHCP will not delay or substitute for an evaluation performed by a

1. This sample form was adapted from enclosure 4 of WSt Br Derensg INSTR 6490.4, RQUIREMENTSFOR MENTAL HEALTH EVALUATIONS OF MEMBERSOF THE ARMED
Forces 4-1 to 4-3 (28 Aug. 1997) and modified for Army use.
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XXXX-XX

suBJECT: Commander’s Notice of Referral for a Mental Health Evaluation and Notice of Soldier’s Rights DOD mental health care
provider.

f. The right to communicate, provided the communication is lawful, with an IG, attorney, Member of Congress, or others about
your referral for a mental health evaluation.

g. If applicable, in accordance with 4-2 of the DOD Instruction 6490.4, since you are (deployed) (in a geographically isolated
area) because of circumstances related to, military duties, compliance with the following procedures a
impractical for the following reasons

h. The right, except in emergencies, to have at least two business days before the scheduled mental health evaluation to me
with an attorney, 1G, chaplain, friend or family member.

7. You may seek assistance from a military or Army employed civilian attorney assignetegahAssistance Officdocated
in building number , Monday through Friday from hours to hours. You may also call for assistance at
(phone number).

8. You may seek assistance fromitistallation IG located in building number , Monday through Friday from hours
to hours. You may call for assistance at (phone number). You may also seek assistai@ir¢G dhe
1-800-424-9098.
9. You may seek assistance from @teplain located in building number , Monday through Friday from hours to
hours. You may also call for assistance at (phone number).
(Name)
(Rank/Branch)

Commanding

| have read, understood and received a copy of this memorandum.

Soldier’s signature . Date

IF SOLDIER DECLINES TO SIGN

The soldier declined to sign this memorandum containing the notice of referral and notice of soldier’s rights
because

(e.g., gave no reason, quote reason or otherwise). After the witness signed this memorandui
provided a copy of this memorandum to the soldier.

Witness'’s signature . Date

Print witness's rank and name

NATIONAL TAsk FORCEON GUIDELINES FoR INvoLUNTARY Civi CommiTMENT (Joseph Schneider, et al. eds., 1986). For more information or to order copies of the Guide-
lines call 1-800-877-1233.
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APPENDIX B*

SAMPLE REQUEST FOR NON EMERGENCY
MENTAL HEALTH EVALUATION

(Office Symbol) (Date)

MEMORANDUM FOR Commander, (MTF or Clinic)

SUBJECT: Command Referral of (Name, Rank, SS#) for a Mental Health Evaluation

1. References:
(a) DOD Directive 6490.1, Mental Health Evaluations of Members of the Armed Forces, 1 October 1997.
(b) DOD Instruction 6490.4, Requirements for Mental Health Evaluations of Members of the Armed Forces, 28 August 1997.
(c) Section 546 of Public Law 102-484, National Defense Authorization Act for Fiscal Year 1993, October 1992.
(d) DOD Directive 7050.6, Military Whistleblower Protection, 12 August 1995.

2. In accordance with paragraph F.1.a.(3) of reference (b), and references (a) through (c), | request a mental heattfioevhkiati
above named soldier.

3. In accordance with paragraph F.1.a.(2) of referencéofb), (date), | consulted with
) or (I was unable to consult with a mental health care provider

because

).

4. The above named soldier has __ years and __ months active duty service and has been assigned to my command since
(date). The soldier's ASVAB scores upon enlistment were . Past average performance marks ha

ranged from to (give numerical scores). Legal Action (is)(is not) currently pending against the stldier. Pa

legal actions include:

(list dates, charges, nonjudicial punish-

ment and convictions, if any).

5. | have given the soldier a memorandum that advises the soldier of (his)(her) rights, and explains my reasons fatf.the referr
have also informed the soldier of the name of the mental health care provider | consulted, and the names and telephaie numbers
persons who may advise the soldier. | have attached a copy of the soldier's memorandum.

6. | directed the soldier to meet with (mental health care provider) at (MTF or clir
ic) on (date) at hours.
7. If you need additional information you may contact me or (POC) at

8. Please provide a summary of your findings and recommendations to me as soon as possible.

Encl

(Name)

(Rank/Branch)

Commanding

1. This sample form was adapted from enclosure 4 of W&t Br Derensg INSTR 6490.4, RQUIREMENTSFOR MENTAL HEALTH EVALUATIONS OF MEMBERSOF THE ARMED
Forces 4-1 to 4-3 (28 Aug. 1997) and modified for Army use.
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APPENDIX C*

SAMPLE REQUEST FOEEMERGENCY
MENTAL HEALTH EVALUATION

(Office Symbol) (Date)
MEMORANDUM FOR (mental health care provider).
SUBJECT: Emergency Command Referral of (Name, Rank, SSN) for a Mental Health Evalua-

tion (Send by facsimile, courier or overnight mail)
1. References:
(a) DOD Directive 6490.1, Mental Health Evaluations of Members of the Armed Forces, 1 October 1997.
(b) DOD Instruction 6490.4, Requirements for Mental Health Evaluations of Members of the Armed Forces, 28 August 1997.
(c) Section 546 of Public Law 102-484, National Defense Authorization Act for Fiscal Year 1993, October 1992.
(d) DOD Directive 7050.6, Military Whistleblower Protection, 12 August 1995.
2. In accordance withparagraph F.1.a.(3) of reference (b), and references (b) through (d), | requesienrcymental health eval-
uation for the above named soldier.

3. In accordance with paragraph F.1.a.(2) and (5) of referendeqbjsulted with a mental health care provjder (I havemade
every effort to consult with a mental health care provider and was unable to because

4. In accordance with paragraph F.1.a.(5) of reference (b), my decision to refer the above named soldimefgeacymental
health evaluation is based on the following behaviors, actions and/or verbal expressions (dates & brief description:

5. The above named soldier has __ years and __ months active duty service and has been assigned to my command si

(date). The soldier's ASVAB scores upon enlistment were . Past average performance marks h:
ranged from to (give numerical scores). Legal Action (is)(is not) currently pending against the stldier. Pa
legal actions include:
(list dates, charges, nonjudicial punishment and convictions, if any).

6. | (have) (will) inform(ed) the soldier of (his)(her) rights. If applicable, | have informed the soldier of my reashbisséder-
ral, and of the name of the mental health care provider | consulted. | have also informed the soldier of the namesramduetepho
bers of persons who may advise the soldier. | (have attached) (will provide) a copy of the soldier's memorandum.

7. If you need additional information you may contact me or (POC) at

1. The author created this form for Army use based on the provisions of & $.0DDEereNsE INSTR 6490.4, RQUIREMENTSFOR MENTAL HEALTH EVALUATIONS OF
MEemBERs OF THE ARMED Forces 3-1 (28 Aug. 1997).
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XXX-XXXX
SUBJECT: Emergency Command Referral of (Name, Rank, SSN) for a Mental Health Evalua-
tion (Send by facsimile, courier or overnight mail)

8. Please provide a summary of your findings and recommendations to me as soon as possible.

Encl

(Name)

(Rank/Branch)

Commanding
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APPENDIX D*?
EMERGENCY EVALUATIONS

SAMPLE COMMANDER'’S NOTICE
TO SOLDIER OF REFERRAL AND RIGHTS

(Office Symbol )(Date)

MEMORANDUM FOR (Soldier's name, rank, and SS#)

SUBJECT: Commander’s Notice Bmergency Referralfor a Mental Health Evaluation and Notice of Soldier's Rights
1. References:
(a) DOD Directive 6490.1, Mental Health Evaluations of Members of the Armed Forces, 1 October 1997.
(b) DOD Instruction 6490.4, Requirements for Mental Health Evaluations of Members of the Armed Forces, 28 August 1997.
(c) Section 546 of Public Law 102-484, National Defense Authorization Act for Fiscal Year 1993, October 1992.
(d) DOD Directive 7050.6, Military Whistleblower Protection, 12 August 1995.
2. In accordance with paragraph F.1.a(5) of reference (b), | referred you to a mental health care providerdi@emtymental

health evaluation. | based my decision to refer you for an emergency evaluation based on your behavior and/or verbsl statement
(dates & brief description):

3. In accordance with paragraph F.1.a(2) of reference (b), before | referrédryou (date) | consulted with

(name, rank, branch of each mental health care provider consulted) from the

(MTF or clinic) about your recent behavior and/or statements and

(name and rank of each mental health care provider) (did)(dic
not) concur(s) that a mental health evaluation is necgssaryl made every effortto consult with a mental health care provider

about this emergency referral and was unable to because

4. In accordance with paragraph F.1.a(4) of reference (b), and reference (a) and (c), you have the following rights:
a. The right to speak with a legal assistance attorney for advice on how to rebut this referral if you believe it is improper.

b. The right to speak to a civilian attorney of your own choosing and expense, for advice on how to rebut this refdretibifgou
it is improper.

c. The right to submit to the DOD or the Army Inspector General a complaint that your mental health evaluation referral was a
reprisal for making or preparing a protected communication to a statutory recipient. Statutory recipients include memibers of C
gress, an IG, and personnel within DOD audit, inspection, investigation or law enforcement organizations. Statutoryakscipients
include any appropriate authority in your chain of command, and any person designated by regulation or other administative pro
dures to receive your protected communication.

d. The right to submit to the DOD or the Army Inspector General a complaint that your mental health evaluation referral was ir
violation of reference (a), (b), or (c).

1. The author created this form for Army use based on the provisions of &¥$.0DDEereNsE INSTR 6490.4, RQUIREMENTSFOR MENTAL HEALTH EVALUATIONS OF
MEMBERS OF THE ARMED FORCES 4-1 to 4-3 (28 Aug. 1997).
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XXXX-XX
SUBJECT: Commander’s Notice Bfmergency Referralfor a Mental Health Evaluation and Notice of Soldier’s Rights

e. The right to be evaluated by a mental health care provider (MHCP) of your choosing and expense, provided the MHCP is re
sonably available. If reasonably available, your MHCP must perform the evaluation within a reasonable period of tinxe€edt to e
10 business days). The evaluation performed by your MHCP will not delay or substitute for an evaluation performed by a DOD
mental health care provider.

f. The right to communicate, provided the communication is lawful, with an IG, attorney, Member of Congress, or others about
your referral for a mental health evaluation.

5. I direct you to meet with (name & rank of mental health care provider(s) at
(MTF or clinic) on (date) at hours.

6. You may seek assistance from a military or an Army employed civilian attorney assignddegaitisssistance Officdocated
in building number , Monday through Friday from hours to hours. You may also call for assistance at
(phone number).

7. You may seek assistance fromitigtallation IG located in building number , Monday through Friday from hours
to hours. You may call for assistance at (phone number). You may also seek assistariGs D@D the
at 1-800-424-9098.

8. You may seek assistance from @teplain located in building number , Monday through Friday from hours to
hours. You may also call for assistance at (phone number).
(Name)
(Rank/Branch)

Commanding

| have read, understood and received a copy of this memorandum.

Soldier’s signature . Date

IF SOLDIER DECLINES TO SIGN

The soldier declined to sign this memorandum containing the notice of referral and notice of soldier’s rights
because

(e.g., gave no reason, quote reason or otherwise). The commander gave a copy of this memorandum to the soldie

Witness signature . Date

Witness (print) rank and name
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APPENDIX E

SAMPLE MHCP MENTAL HEALTH EVALUATION
MEMORANDUM TO COMMANDER

(Office Symbol) (Date)

MEMORANDUM THRU Commander, (MTF or Clinic)

FOR Commander, (Referred soldiers commander)

SUBJECT: Command Referral of (Name, Rank, SS#) for a Mental Health Evaluation

1. References:
(a) DOD Directive 6490.1, Mental Health Evaluations of Members of the Armed Forces, 1 October 1997.

(b) DOD Instruction 6490.4, Requirements for Mental Health Evaluations of Members of the Armed Forces, 28 August 1997.

2. In accordance with reference (a) and (b), | saw the above named soldier on (date) at (location).

3. My evaluation of the soldier revealed (summary of findings)

4. | made the following diagnosis(es) (Axis I, Il and IIl)

5. The soldier’s diagnosis (do) (do not) meet retention standards for continued military service and the soldier’s ¢agler(@tillpe referred to
the Physical Evaluation Board for administrative adjudication.

OR

6. The soldier is unsuitable for continued service because of the above diagnosis for the following reasons: (e.pessddiality disorder or
substance abuse is maladaptive to continued service)

7. The soldier (is) (is not) considered (imminently dangerous) (potentially dangerous) based upon the following clinical data:

8. | have admitted the soldier to (ward & name of MTF or clinic) for further (evaluatioa)igobgepat-
ment). The soldier’s physician is (rank/title & name) and yotheay reach
physician at the following phone number
OR
9. I have scheduled the soldier for (outpatient follow-up) (treatment) on (date) at hours at (name
of MTF or clinic) with (rank/title & name) who may reach the MféEP at the

lowing phone number
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XXXX-XX
SUBJECT: Command Referral of (Name, Rank, SS#) for a Mental Health Evaluation

10. Recommendations. | return the soldier to you with the following recommendations:

a. | consider the soldier potentially dangerous to himself and others, consequently, | suggest the following precautiaies Golglier to
move into barracks; order soldier to stay away from a specific person, prevent access to weapons, consider libertydteavécstilt legal),
etc.,)

AND/OR

b. Process the soldier for expeditious administrative separation per Army Regulation (e.g., AR 635-230, patra
though the soldier does not have a severe mental disorder, the soldier manifests a long-standing personality disoilddirtgdhprgther) from
continuing military service.

Although not currently at significant suicide or homicide risk, due to the soldier’s pattern of maladaptive responses persaril and/or work-
related stressors, the soldier may become dangerous to (himself) (herself) and/or others in the future.

AND/OR

c. The soldier (is) (is not) suitable for continued access to classified material and the soldier’s security clearahes(sttaindd) (rescind-
ed).

AND/OR
d. Other.

11. I (have) (have not) discussed the above findings and recommendations with the sol(iet adimowledged and understood theon (did
not acknowledge them because the soldier’s diagnosis prevented (him) (her) from understangling them

12. If you disagree with my recommendations, reference (a) and (b) require you to notify your immediate superior witsingsodays of
receiving my memorandum explaining your decision to act against my medical advice.

13. If you need additional information you may contact me or (POC) at

(MHP’s name)

(Rank/Branch)

(Title)

1. This sample form was adapted from enclosure 5 of WSt Br Derensg INSTR 6490.4, RQUIREMENTSFOR MENTAL HEALTH EVALUATIONS OF MEMBERSOF THE ARMED
Forces 5-1 (28 Aug. 1997) and modified for Army use.
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APPENDIX F

CHECKLIST FOR COMMANDERS

DO THE MMHEPA AND DOD PROCEDURAL REQUIREMENTS APPLY TO THE REFERRAL
FOR A MENTAL HEALTH EVALUATION, TREATMENT OR HOSPITALIZATION? *

IS THE REFERRAL A
VOLUNTARY SELF-REFERRAL,
AN RCM 706 INQUIRY, OR
MADE IAW FAP OR ADAPCP
REGS, A CONSENSUAL
DIAGNOSTIC EVALUATION,
OR AN EVALUATION
REQUIRED BY REGULATION
OR FOR SPECIAL DUTIES
OR OCCUPATIONAL
CLASSIFICATIONS?1*

\J v

YES NO

THE MMHEPA &
DOD PROCEDURAL
REQUIREMENTS
DO NOT APPLY.

PROCEED WITH
REFERRAL.

IS THE REFERRAL A

DISCRETIONARY NON-EMERGENCY

OUT-PATIENT OR IN-PATIENT

MENTAL HEALTH EVALUATION?2*

\J v

YES NO

THE MMHEPA
PROCEDURAL
REQUIREMENTS
APPLY.

STEP 1
CONSULT WITH
MENTAL HEALTH
CARE PROVIDER

STEP 2
PROVIDE REFERRAL
& RIGHTS MEMO

TO SOLDIER (SEE
APP A).

¢

STEP 3

SUBMIT FORMAL REQUEST
TO MTF OR CLINIC
COMMANDER (SEE APP B).

STEP 4
UPON RECEIPT, ACT UPON
MHCP’S RECOMMENDATIONS *4*

IS THE REFERRAL FOR

A DISCRETIONARY

EMERGENCY EVAL,
TREATMENT OR
HOSPITALIZATION?

Y |
YES NO
THE MMHEPA THE MMHEPA &
& DOD DOD
PROCEDURAL PROCEDURAL
APPLY. REQUIREMENTS
MAY NOT
APPLY. STOP
& CONTACT
LEGAL.
STEP1
IS THERE TIME
TO CONSULT W/
A MHCP%*
] v
YES NO
STEP 2 STEP 2
CONSULT W/ MEET W/ MHCP
MHCP BEFORE AT TIME OF
REFERRAL & REFERRAL &/
SEND MEMO OR SEND MEMO
(SEE APP CB* MHCP ASAP
(SEE APP DB+
STEP 3

PROVIDE REFERRAL &
RIGHTS MEMO TO
SOLDIER ASAP (SEE APP D).

STEP 4
UPON RECEIPT, ACT UPON MHCP'S
RECO$MENDATIONST4*.

STEP 5
IF SOLDIER IS HOSPITALIZED,
ADVISE SOLDIER OF CONTACT RIGHTS36*
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CHECKLIST TABLE FOR APPENDIX F

* = The Military Mental Health Evaluation Protection Act (MMHEPA), National Defense Authorization Act of 1993, Pub. L. No.
102-484, § 546, 106 Stat. 2315, 2416-19 (1992); DOD Instruction (DODI) 6490.4, Requirements for Mental Health Evaluations o
Members of the Armed Forces, (28 Aug. 1997); and DOD Directive (DODD) 6490.1, Mental Health Evaluations of Members of the
Armed Forces, (1 Oct. 1997F%ee alsdA Message, 080700Z Mar 96, DAPE-HR-L, subject: Mental Health Evaluations (Clarifi-
cation)(ALARACT 21/96)(8 Mar. 1996).

*1* = Paragraph D.3.e. of the DODD, excludes the following referrals, evaluations and interviews from the procedural require-
ments of the MMHEPA:

Voluntary self-referrals.
Sanity & competency inquiries in accordance with (IAW) Rules for Courts-Martial 706.

Referrals to Family Advocacy Programs (these normally involve medical assessments and treatment of family membdrs by train
personnel). See DOD Directive 6400.1, Family Advocacy Program, 6.1 (23 Jun. 1997) and Army Regulation 608-18.

Referrals to drug and alcohol abuse rehabilitation programs. These normally take place during the “intake prootakees.” |
procedures require a psychological evaluation to assess the soldier’s need for detoxification and potential for reh SgibtBX@D.
Directive 1010.4, Alcohol and Drug Abuse by DOD Personnel, E.3.b(2)(a) (25 Aug. 1980); DOD Instruction 1010.6, Rehabilitation
Referral Services for Alcohol and Drug Abusers (13 Mar. 1985); and Army Regulation 600-85, Alcohol and Drug Abuse Prevention
and Control Program, para. 3-10 (21 Oct. 1988).

Referrals for diagnostic evaluations made by non-command and non-mental health care providers, and with soldier's consent.

Non-discretionary evaluations required by regulation or for special duties or occupational classifications. AcpadinD 18.e
of the DODD, if a regulation requires a commander to refer a soldier for a mental health evaluation, the referral iginobdjscre
Examples of non-discretionary referralsnot falling within the DOD procedural requirements and made IAW Army Regulations:

Security Clearance Evaluations IAW Army Regulation 380-67;

Personnel Reliability Program Evaluations IAW Army Regulation 380-67;

Evaluations made IAW Army Regulation 135-178;

Discharge for the good of the service IAW Army Regulation 635-200, para. 1-34b and Chapter 10, and when the ssldier requ
a medical examination;

Misconduct IAW Army Regulation 635-200, para. 1-34b, and Chapter 14, section lll;

Unsatisfactory performance IAW Army Regulation 635-200, para. 1-34b, and Chapter 13;

Homosexuality IAW Army Regulation 635-200, para. 1-34b, and Chapter 15;

Examples of discretionary command referraldalling within the DOD procedural requirements when made as part of an
administrative elimination are:

Personality disorders IAW Army Regulation 635-200, para. 5-13, when made to determine if the soldier has a péssonality d
der.

Parenthood IAW Army Regulation 635-200, para. 1-34b, and para. 5-8;

Alien unlawfully admitted IAW Army Regulation 635-200, paras. 1-34b and 5-10;

Concealing arrest record IAW Army Regulation 635-200, paras. 1-34b and 5-14;

Fight training disqualification IAW Army Regulation 635-200, paras. 1-34b and 5-12;

Separations IAW Army Regulation 635-200, paras. 1-34b, 5-16 and 5-17;

Dependency or hardship IAW Army Regulation 635-200, para. 1-34b, and Chapter 6;

Defective enlistment, reenlistments and extensions IAW Army Regulation 635-200, para. 1-34b, and Chapter 7;

Pregnancy IAW Army Regulation 635-200, para. 1-34b, and Chapter 8;

Entry level separation IAW Army Regulation 635-200, para. 1-34b and Chapter 11;

Conviction by civil court IAW Army Regulation 635-200, paras. 1-34b, 14-5b, and Chapter 14, section II; and

Failure of body fat standards IAW Army Regulation 635-200, para. 1-34b, Chap. 18.

*2* = According to Section 546(b)(2)(A) of the MMHEPA, you may only refer a soldier for an inpatient mental health evaluation
if an outpatient evaluation is not reasonable IAW the “least restrictive alternative principle.” Section 546(g)(5) of the MMHE
defines “least restrictive alternative principle” as:

A principle under which a member of the Armed Forces committed for hospitalization and treatment shall be placed in the
most appropriate therapeutic available setting (A) that is no more restrictive than is conducive to the most effectitre dbmma of,
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and (B) in which treatment is available and the risks of physical injury or property damage posed by such personneledéoyarrant
the proposed plan of treatment.

Page 2-1 of the DODD expands this definition to include, “Such treatments form a continuum of care including no treatment, outp
tient treatment, partial hospitalization, residential treatment, inpatient treatment, involuntary hospitalization, seatlilyioe; b

straint, and pharmacotheraphy, as clinically indicated.” A mental health care provider should advise you on the appropriate
“therapeutic setting and treatment.” IF IN DOUBT, PRIOR TO MAKING A NON-EMERGENCY INPATIENT REFERRAL,
CONSULT YOUR LEGAL ADVISOR.

*3* =Page 2-2 of the DODD and the DODI define a “mental health care provider” (MHCP) as “a psychiatrist, clinical psychologist,
a person with a doctorate in clinical social work, or a psychiatric clinical nurse specialist.” The DODD and DODI requaiedzomm

er’s to consult with an MHCP before referring a soldier for a mental health evaluation, treatment, or hospitalizatioritifétlitigew

DOD procedural requirements. If no MHCPs are available, the commander must consult with a physician or the “senior privilegec
non-physician provider present.” Page 2-3 of the DODI defines a “senior privileged non-physician provider present” als-“in the
sence of a physician, the most experienced and trained health care provider who holds privileges to evaluate and {reatipatients
as clinical social workers, a nurse practitioner, an independent duty corpsman, etc.” You must then document the nassults of yo
consultation and provide a copy to the MHCP performing the evaluation.

*4* = Paragraph D.8. of the DODD requires you, upon receiving the MHCP’s recommendations, to “make a written record of the
actions taken and reasons thereof.” If the MHCP recommends that your soldier be separated from the service and ytairlect to re
the soldier, you must document your reasons and forward a memorandum to your superior within two business days of receiving tf
MHCP’s recommendations.

*5* = Paragraph D.2.c. of the DODD requires you to refer soldiers for emergency mental health evaluations when one of your
soldiers, by acts or words, is likely to cause injury to himself or herself, or others. You must also make an emerganeheeferr

ever you believe your soldier is suffering from a mental disorder. Before making the emergency referral, you must méketevery e

to consult with an MHCP. If time and the nature of the emergency do not permit you to consult with an MHCP, you must consult
with an MHCP at the MTF or clinic where the MHCP will evaluate your soldier. You must explain to the MHCP your reasons jus-
tifying the emergency evaluation. You must then document your conversation with the MHCP and forward a copy of the memorar
dum to the MHCP. If you are unable to consult with an MHCP prior to or at the MTF or clinic, para. F.1.a(5)(e) of thel®@Dl, al

you to document your reasons for the emergency evaluation and then forward a copy of the memorandum (via facsimile, overnig}
mail or courier) to the MHCP. This exception is a limited one.

*6* = If after the emergency evaluation, an MHCP involuntarily hospitalizes your soldier, in addition to providing the soldier
notice of the referral and his or her rights, para. F.2.b(1) of the DODI requires you to inform the soldier of the “reaadrthidor
likely consequences of the admission.” Para. F.2.b(2) also requires you to advise your soldier that he or she may cattmbamily
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APPENDIX G

CHECKLIST FOR MENTAL HEALTH CARE PROVIDERS

DO THE MMHEPA AND DOD PROCEDURAL REQUIREMENTS APPLY TO THE REFERRAL

FOR A MENTAL HEALTH EVALUATION, TREATMENT OR HOSPITALIZATION?*

\J

IS THE REFERRAL A
VOLUNTARY SELF-REFERRAL,
AN RCM 706 INQUIRY, OR
MADE IAW FAP OR ADAPCP
REGS, A CONSENSUAL
DIAGNOSTIC EVALUATION,
OR AN EVALUATION
REQUIRED BY REGULATION
OR FOR SPECIAL DUTIES
OR OCCUPATIONAL
CLASSIFICATIONS?1*

YES NO

THE MMHEPA &
DOD PROCEDURAL
REQUIREMENTS
DO NOT APPLY.

PROCEED WITH
REFERRAL.

38

\
IS THE REFERRAL A
DISCRETIONARY NON-EMERGENCY
OUT-PATIENT OR IN-PATIENT
MENTAL HEALTH EVALUATION?2*

y
YES NO
THE MMHEPA
PROCEDURAL
REQUIREMENTS
APPLY.
STEP 1

PRIOR TO PERFORMING
EVAL, DID CDR CONSULT
wi/ MEI*TAL HEALTH CARE?3*

YES-PROCEED W/ STEP 2.
NO-“CONFER & CLARIFY”
WITH CDR. *4*

¢

STEP 2

WAS SOLDIER PROVIDED
PROPER REFERRAL & RIGHTS
MEMO (SEE APP A)?5*

YES-PROCEED TO STEP 3.
NO-“CONFER & RESCHEDULE.”

*G* *

STEP 3
WAS A FORMAL REQUEST FOR
EVAL SUBMITTED TO MTF OR
CLINIC COMMANDER (SEE
APP B)?*7* ;

YES-PROCEED W/ STEP 4
NO-“CONFER & RESCHEDULE.”
*8* ¢

STEP 4

ADVISE SOLDIER OF PURPOSE,

NATURE & CONSEQUENCES OF EVAL
& EVAL NOT CONFIDENTIAL.*9*

STEP 5 *
AFTER EVAL, PROVIDE CDR RESULTS

& RECOMMENDATION IAW APP E.*10*

\

IS THE REFERRAL FOR

A DISCRETIONARY

EMERGENCY EVAL,
TREATMENT OR
HOSPITALIZATION?

YES NO
THE MMHEPA tHE MMHEPA &
& DOD DOD
PROCEDURAL PROCEDURAL
APPLY. REQUIREMENTS
MAY NOT APPLY.
STOP & CONTACT
LEGAL.
STEP 1

PRIOR TO EVAL,
DID CDR CONSULT W/

A MHCP?211*
v ]
YES NO
v v
STEP 2 STEP 2
DID MHCP CONCUR  DID CDR DOCUMENT
W/ REFERRAL? REASONS &
YES-PROCEED. PROVIDE MHCP
NO-STOP & A COPY PRIOR
CONSULT LEGAL. TO EVAL?
*12% (SEE APP C13*
YES-SEE STEP 3
NO-CONTACT
/ LEGAL. *14*
STEP 3

ADVISE SOLDIER OF
PURPOSE, NATURE &
CONSEQUENCES OF EVAL
& EVAL NOT CONFIDENTIAL. *12*

STEP 4*

PERFORM TIMELY EVAL*15*

STEP
REVIEW W/ SOLDIER &
PROVIDE CDR RESULTS &
RECOM MEMO IAW APP EX10*
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CHECKLIST TABLE FOR APPENDIX G

* = Page 2-2 of the DOD Directive (DODD) and DOD Instruction (DODI) define a “mental health care provider’ (MHCP) as “a
psychiatrist, clinical psychologist, a person with a doctorate in clinical social work, or a psychiatric clinical nurdstspatial

DODD and DODI require commander’s to consult with an MHCP before referring a soldier for a discretionary mental health evalu-
ation, treatment, or hospitalization. If no MHCPs are available, the commander must consult with a physician or theiVsenior pr
leged non-physician provider present.” Page 2-3 of the DODI defines a “senior privileged non-physician provider preséing’ as “i
absence of a physician, the most experienced and trained health care provider who holds privileges to evaluate antstreatipatien

as clinical social workers, a nurse practitioner, an independent duty corpsman, etc.”

** = The Military Mental Health Evaluation Protection Act (MMHEPA), National Defense Authorization Act of 1993, Pub. L. No.
102-484, § 546, 106 Stat. 2315, 2416-19 (1992); DODI 6490.4, Requirements for Mental Health Evaluations of Members of th
Armed Forces, (28 Aug. 1997); and DODD 6490.1, Mental Health Evaluations of Members of the Armed Forces, (1 O8e&997).
also DA Message, 080700Z Mar 96, DAPE-HR-L, subject: Mental Health Evaluations (Clarification)(ALARACT 21/96)(8 Mar.
1996).

*1* = Paragraph D.3.e. of the DODD, excludes the following referrals, evaluations and interviews from the procedural require-
ments of the MMHEPA:

Voluntary self-referrals.
Sanity & competency inquiries in accordance with (IAW) Rules for Courts-Martial 706.

Referrals to Family Advocacy Programs (these normally involve medical assessments and treatment of family membdrs by train
personnel. See DOD Directive 6400.1, Family Advocacy Program, 6.1 (23 Jun. 1997) and Army Regulation 608-18.

Referrals to drug and alcohol abuse rehabilitation programs. These normally take place during the “intake prootakees.” |
procedures require a psychological evaluation to assess the soldier’s need for detoxification and potential for reh SgibtBX®@D.
Directive 1010.4, Alcohol and Drug Abuse by DOD Personnel, E.3.b(2)(a) (25 Aug. 1980); DOD Instruction 1010.6, Rehabilitation
Referral Services for Alcohol and Drug Abusers (13 Mar. 1985); and Army Regulation 600-85, Alcohol and Drug Abuse Prevention
and Control Program, para. 3-10 (21 Oct. 1988).

Referrals for diagnostic evaluations made by non-command and non-mental health care providers, and with soldier’s consent.

Non-discretionary evaluations required by regulation or for special duties or occupational classifications. AcpadinD 18.e
of the DODD, if a regulation requires a commander to refer a soldier for a mental health evaluation, the referral iginotdjscre
Examples of non-discretionary referralsnot falling within the DOD procedural requirements and made IAW Army Regulations
are:

Security Clearance Evaluations IAW Army Regulation 380-67;

Personnel Reliability Program Evaluations IAW Army Regulation 380-67;

Evaluations made IAW Army Regulation 135-178;

Discharge for the good of the service IAW Army Regulation 635-200, para. 1-34b and Chapter 10, and when the sskdier requ
a medical examination;

Misconduct IAW Army Regulation 635-200, para. 1-34b, and Chapter 14, section lll;

Unsatisfactory performance IAW Army Regulation 635-200, para. 1-34b, and Chapter 13;

Homosexuality IAW Army Regulation 635-200, para. 1-34b, and Chapter 15;

Examples of discretionary command referraldalling within the DOD procedural requirements when made as part of an
administrative elimination are:

Personality disorders IAW Army Regulation 635-200, para. 5-13, when made to determine if the soldier has a péssonality d
der.

Parenthood IAW Army Regulation 635-200, para. 1-34b, and para. 5-8;

Alien unlawfully admitted IAW Army Regulation 635-200, paras. 1-34b and 5-10;

Concealing arrest record IAW Army Regulation 635-200, paras. 1-34b and 5-14;

Fight training disqualification IAW Army Regulation 635-200, paras. 1-34b and 5-12;
Separations IAW Army Regulation 635-200, paras. 1-34b, 5-16 and 5-17;
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Dependency or hardship IAW Army Regulation 635-200, para. 1-34b, and Chapter 6;

Defective enlistment, reenlistments and extensions IAW Army Regulation 635-200, para. 1-34b, and Chapter 7;
Pregnancy IAW Army Regulation 635-200, para. 1-34b, and Chapter 8;

Entry level separation IAW Army Regulation 635-200, para. 1-34b and Chapter 11;

Conviction by civil court IAW Army Regulation 635-200, paras. 1-34b, 14-5b, and Chapter 14, section II; and
Failure of body fat standards IAW Army Regulation 635-200, para. 1-34b, Chap. 18.

*2* = According to Section 546(b)(2)(A) of the MMHEPA, an MHCP may only perform an inpatient mental health evaluation if
an outpatient evaluation is not reasonable IAW the “least restrictive alternative principle.” Section 546(g)(5) of the MiMHEPA
fines “least restrictive alternative principle” as:

A principle under which a member of the Armed Forces committed for hospitalization and treatment shall be placed in the
most appropriate therapeutic available setting (A) that is no more restrictive than is conducive to the most effectiwefdrm of
ment, and (B) in which treatment is available and the risks of physical injury or property damage posed by such persannel are w
ranted by the proposed plan of treatment.

Page 2-1 of the DODD expands this definition to include, “Such treatments form a continuum of care including no treatment,
outpatient treatment, partial hospitalization, residential treatment, inpatient treatment, involuntary hospitalizaticmn, deadilyi
restraint, and pharmacotheraphy, as clinically indicated.” A mental health care provider should advise the commandprasn the ap
priate “therapeutic setting and treatment.”

*3* = |AW paragraph F.1.c of DODI, before you can perform a non-emergency mental health evaluation within the MMHEPA and
DOD procedural requirements, you must ensure the commander consulted with an MHCP (see Appendix A).

*4* = If the commander failed to consult with an MHCP prior to the referral IAW paragraph F.1.a(2) of DODI, “confer arid clarify
any outstanding issues with the commander (e.g., reasons for referral and whether evaluation is necessary) prior tmthelevaluat
the commander insists on an evaluation and you or another MHCP determine one is not necessary, CONTACT YOUR SUPERIOR
OR LEGAL FOR GUIDANCE PRIOR TO PROCEEDING WITH THE EVALUATION.

*5* =1AW paragraph F.1.c of DODI, before you can perform a non-emergency mental health evaluation within the MMHEPA and
DOD procedural requirements, you must ensure the commander followed proper referral procedures. This requires you or anothi
MHCP to review the “referral and rights memorandum” (see Appendix A) and ensure it complies with paragraph F.1.a(3) of the
DODI (e.g., right to confer with counsel at least two business days before the evaluation, etc.).

*6* = If the commander failed to provide the soldier a proper “referral and rights” memorandum IAW Appendix A, you must
confer with the commander and reschedule the evaluation. The commander must give the soldier proper “referral ancceghts” noti
at least two business days before the evaluation occurs. If necessary, contact the hospital JAG for legal guidance.

*7* = IAW paragraph F.1.c of DODI, before you can perform a non-emergency mental health evaluation falling within the MM-
HEPA and DOD procedural requirements, you must ensure the commander followed proper referral procedures. IAW paragraph
F.1.a(3) of the DODI, commanders must forward a formal request for a non emergency mental health evaluation to the MTF or Clini
commander IAW Appendix B.

*8* = If the commander failed to do this, you must “confer and reschedule” the evaluation after the commander has submitted th
formal request IAW Appendix B.

*9* = Before you can perform a non-emergency mental health evaluation falling within the MMHEPA and DOD procedural re-
guirements, IAW paragraph F.1.c(3) of the DODI, you must inform the soldier of "the purpose, nature and consequencesi* of the me
tal health evaluation. In addition, you must inform the soldier that the evaluation is not confidential. IAW paragraf)iof.1.c(

DODI, in non-emergency evaluations, if the same MHCP performed the evaluation and will provide treatment, the MHCP must ex
plain to the soldier “possible conflict of duties” IAW medical and psychiatric ethics. In addition, you must advise thénabluke

or she may call a family member, friend, chaplain, attorney, or an IG.

*10* = After performing a non-emergency mental health evaluation falling within the MMHEPA and DOD procedural require-
ments, IAW paragraph F.1.c(5) of the DODI, MHCPs must inform the soldier's commander of the results of the evaluation and rec
ommendations IAW enclosure E. If you or another MHCP determine that a soldier should be hospitalized, IAW paragraph F.2.b(4
of the DODI, the MHCP must inform the soldier both orally and in writing of the reasons for the hospitalization.

*11* = IAW paragraph F.1.a(5)(b) of DODI, commanders must “make every effort” to consult an MHCP before referring a soldier
for an emergency mental health evaluation falling within the MMHEPA and DOD procedural requirements. |IAW Paragraph D.2.c
of the DODD, if "time and the nature of the emergency" do not allow the commander to consult with an MHCP prior to the referral
the commander must consult with a MHCP at the MTF or clinic the soldier will receive the evaluation.
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*12* = If the commander conferred with an MHCP prior to the emergency referral IAW paragraph F.1.a(5)(b) of DODI, and the
commander insists on an evaluation despite the MHCP’s determination that one is not necessary, CONTACT YOUR SUPERIOR
OR LEGAL FOR GUIDANCE PRIOR TO PROCEEDING WITH THE EVALUATION.

*13* = |AW paragraph F.1.a. (5) (e) of the DODI, if the commander is unable to consult with an MHCP prior to the referral, or at
the MTF or clinic the soldier is taken to, the commander must document his or her reasons for the referral, and forwairtha copy
memorandum (via "facsimile, overnight mail or courier") to the MHCP.

*14* = If the commander failed to memorialize the commander’s reasons in a memorandum and forward it to the MHCP (via "fac
simile, overnight mail or courier") IAW paragraph F.1.a(5)(b) of DODI, “confer,” if possible, with the commander or CONTACT
YOUR SUPERIORS OR LEGAL FOR GUIDANCE PRIOR TO PROCEEDING WITH THE EVALUATION.

*15* = |AW paragraph F.2.b(3) of the DODI, if an MHCP admits a soldier for inpatient evaluation or treatment, an MHCP must
evaluate the soldier within 24 hours of admission to determine whether continued inpatient evaluation or treatment ikeappropria
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APPENDIX H
SOLDIER’S COUNSEL CHECKLIST

I. The DOD Directive implementing the Military Mental Health Evaluation Protection Act (MMHEPA) references the Guidelines
For Involuntary Civil CommitmeatGuidelines) as one source attorneys should use when representing soldiers pending mental
health evaluations, treatment or hospitalization. Paragraph E.2 of the Guidelines provides, “for attorneys to assunreatie prope
vocacy role, the attorney must advise the respondent of all available options, as well as the practical consequencp8afghose o

. . the attorney should advocate the position that best safeguards and advances the client’s interest.” In order sebestaepre
interests of your client, counsel should use the following suggested approach in accordance with paragraph E1-E7 ofitbe Guideli

II.  Review of Non-emergency Outpatient and Inpatient Referral Procedural Requirements.

A. In order to determine whether the commander complied with the procedural requirements of the MMHEPA and the
DOD Directive and Instruction:

First, meet with your client and determine whether the commander informed your client of the reasons for the re-
ferral. You can do this by reviewing the “referral and rights” memorandum provided to the soldier (see Appendix A). Ensure yo
client understands the commander's reasons for the referral.

Second, assess whether the commander based the referral on the immediate facts and circumstances of the cas
(e.g., client’'s behavior, client's statements, witness statements, mental health care provider's (MHCP) assessmt,ceta). |f

mander based the referral on facts and circumstances occurring several days or weeks ago, the referral may be stale.and improg
In addition, assess whether the information the commander provided to the MHCP is accurate and complete.

Third, determine whether the commander complied with the consultation requirement. If the commander consult-
ed with an MHCP, contact the MHCP and ensure he or she agreed with the referral. If the commander did not consult with an MHCI
review the “referral and rights” memorandum and determine whether the commander explains his or her reasons for not consultin
an MHCP. If the commander failed to comply with the consultation requirement, the referral is procedurally improper.

Fourth, if the referral is for inpatient evaluation, ensure it complies with the “least restrictive alternative principle”
(LRAP). The MMHEPA defines the LRAP as:

A principle under which a member of the Armed Forces committed for hospitalizationand treatment shall be placed in the
most appropriate therapeutic available setting (A) that is no more restrictive than is conducive to the most effectitreédrm of
ment, and (B) in which treatment is available and the risks of physical injury or property damage posed by such persannel are w
ranted by the proposed plan of treatment.
See National Defense Authorization Act of 1993, Pub. L. No. 102-484, § 546(g)(5), 106 Stat. 2315, 2419 (1992).
Fifth, assess whether the commander informed your client of the following rights (see Appendix A):

The right to speak with a legal assistance attorney about the propriety of the referral;

The right to speak to a civilian attorney of the client’s own choosing and expense, about the propriety of
the referral,

The right to file a complaint with either the DOD or Army IG alleging that the referral was in reprisal for
making or preparing a protected communication.

The right to file a complaint with either the DOD or Army IG alleging that the referral for a mental health
evaluation was improper.

The right to be evaluated by an MHCP of the client’s own choosing and expense.
The right to discuss the referral with an IG, attorney, member of Congress, or others.

The right to seek assistance from the IG, legal assistance office or the chaplain on rebutting the referral.

1. NaTioNAL Task ForceoN GuIDELINES For INvoLunTARY Civic CommitMeENT (Joseph Schneider, et al. eds., 1986). For more information or to order copies of the
Guidelines call 1-800-877-1233.

42 OCTOBER 1998 THE ARMY LAWYER « DA PAM 27-50-311



If the commander failed to notify your client of the above rights, the referral is procedurally improper.

Sixth, determine whether the commander formally requested the evaluation (see Appendix B). If the commander
failed to formally request the evaluation, the referral is procedurally improper.

lll. Review Client's History and Explore Alternatives.

A. After assessing whether the commander complied with the procedural requirements for the referral, review your clients
psychiatric history and explore alternative resolutions to the referral.

First, discuss with your client the facts and circumstances of the referral. While discussing the facts and circum-
stances of the referral with your client, you should keep in mind that your client may be suffering from a mental dissatiditer d
You should, consequently, evaluate your client's information objectively for accuracy and completeness. Ask your cliilg to pro
you with names of MHCPs, that have dealt with your client in the past. In addition, ask your client to provide you witli cames
workers, friends, family and other character witnesses.

Second, review your client's medical and any psychiatric records (outpatient and inpatient). In particular, review
the client's past psychiatric counselings, treatment and hospitalization.

Third, interview all MHCPs, if any, that examined or treated your client in the past. These MHCPs may provide
you insight on possible alternatives to the command referral (e.g., outpatient vs. an inpatient evaluation).

Fourth, interview all witnesses involved with the referral. If the facts and circumstances suggest that the referral
is improper, consider presenting these witnesses to the commander, the MHCP, or the reviewing officer to rebut or peéarent the r
ral.

Finally, use information gathered from records, witnesses, MHCPs and your client to explore alternative resolu-
tions to the referral. For example, a counseling session with a chaplain may suffice rather than an outpatient menglihgatth e
Likewise, an outpatient mental health evaluation may be more appropriate than an inpatient evaluation, treatment otibaspitaliza
Before recommending that your client follow an alternative option, counsel should discuss all alternatives with either theeMHCP
commander consulted, or an independent MHCP.

B. After reviewing your client's psychiatric history and exploring alternative resolutions to the referral, explain the
effect and any stigma any alternative resolution may have on your client once he or she leaves the Army. For examples the MHCI
negative findings may affect soldier’s ability to acquire future employment.

C. If the client consents, discuss the alternative options with the commander and the MHCP consulted, and negotiat
an appropriate resolution for your client.

IV.  Emergency Evaluations, Treatment and Hospitalization.

If your client is being referred for an emergency evaluation, treatment or hospitalization, in addition to taking the above
steps, counsel should consider the following issues.

First, determine whether the commander informed your client of the
reasons for the emergency referral (see Appendix D).

Second, determine whether the commander based his or her reasoning for the emergency referral on the DOD’s
“clear and reasoned judgment” standard.

Third, if the commander did not consult with an MHCP prior to the referral, determine whether the commander
"made every effort" to do so. In addition, was the reason for not consulting with an MHCP documented and a copy pravided to th
MHCP that performed the evaluation (see Appendix C). If the commander did consult with an MHCP, ensure the MHCP concurrec
with the referral.

Finally, if the MHCP hospitalizes your client, ensure an MHCP reviews the propriety of continued hospitalization
within twenty-four hours after admittance.

V. Review of Referral, Evaluation and Continued Hospitalization.

A. If an MHCP decides to hospitalize your client, the medical treatment facility (MTF) or clinic commander must appoint
an independent medical reviewing officer (RO) within seventy-two hours.
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B. Once appointed, the RO must review the propriety of the referral, evaluation and hospitalization. The RO must also
assess the propriety of continued hospitalization. Finally, the DOD Directive requires the RO to speak to your cligm dewing t
view.

C. Since your client has the right to have counsel present and assist the client in the review, counsel should use this opp
tunity to advance the best interests of the client.
Counsel should consider:

1. Presenting witnesses and documentary evidence to the RO suggesting that continued hospitalization is unnec
essary.

2. If the RO decides to keep your client hospitalized, ensure the RO specifies when the next review will occur.
The MMHEPA and the DOD Directive mandate that the next review occur within five business days.
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APPENDIX |

FOR EDUCATIONAL USE ONLY
Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
Current through P.L. 105-153, approved 12-17-97

10 U.S.C.A. 8 1034. Protected communications; prohibition of retaliatory personnel actions

(a) Restricting communications with Members of Congress and Inspector Generpfohibited.--(1)No person may restrict a
member of the armed forces incommunicating with a Member of Congress or an Inspector General.

(2) Paragraph (1) does not apply to a communication that is unlawful.

(b) Prohibition of retaliatory personnel actions.--(1)No person may take (or threaten to take) an unfavorable personnel
action, or withhold (or threaten to withhold) a favorable personnel action, as a reprisal against a member of the arfoethfdeces
ing or preparing a communication to a Member of Congress or an Inspector General that (under subsection (a)) or preparing--

(A) a communication to a Member of Congress or an Inspector General that (under subsection (a)) may not be restricted; or
(B) a communication that is described in subsection (c)(2) and that is made (or prepared to be made) to--

(i) a Member of Congress;

(ii) an Inspector General (as defined in subsection (j));

(i) a member of a Department of Defense audit, inspection, investigation, or law enforcement organization; or

(iv) any other person or organization (including any person or organization in the chain of command) designated pursuan
to regulations or other established administrative procedures for such communications.

(2) Any action prohibited by paragraph (1) (including the threat to take any action and the withholding or threat to wittfaeld any
vorable action) shall be considered for the purposes of this section to be a personnel action prohibited by this subsection.

(c) Inspector General investigation of allegations of prohibited personneictions.--(1)f a member of the armed forces
submits to the Inspector Generalof the Department of Defense (or the Inspector General of the Department of Transportation, in
the case of a member of the Coast Guard when the Coast Guard is not operating as a service in the Navy) an allegationriéhat a pe
action prohibited by subsection (b) has been taken (or threatened) against the member with respect to a communicatiam describec
paragraph (2), the Inspector General shall expeditiously investigate the allegation. If, in the case of an allegatiahteuthmitte
Inspector General of the Department of Defense, the Inspector General delegates the conduct of the investigation adnhe allegat
the inspector general of one of the armed forces, the Inspector General of the Department of Defense shall ensuredtiairthe insp
general conducting the investigation is outside the immediate chain of command of both the member submitting the allegation an
the individual or individuals alleged to have taken the retaliatory action.

(2) A communication described in this paragraph is a communication in which a member of the armed forces complains of, or dis-
closes information that the member reasonably believes constitutes evidence of, any of the following:

(A) A violation of law or regulation, including a law or regulation prohibiting sexual harassment or unlawful discrimination.
(B) Mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger to public health or safe

(3) The Inspector General is not required to make an investigation under paragraph (1) in the case of an allegation made more th
60 days after the date on which the member becomes aware of the personnel action that is the subject of the allegation.

(d) Inspector General investigation of underlying allegations:Upon receiving an allegation under subsection (c), the In-
spector General shall conduct a separate investigation of the information that the member making the allegation betigtess consti
evidence of wrongdoing (as described in subparagraph (A) or (B) of subsection (c)(2)) if there previously has not beem such an
vestigation or if the Inspector General determines that the original investigation was biased or otherwise inadequate.

(e) Reports on investigations.--(1Not later than 30 days after completion of an investigation under subsection (c) or (d), the
Inspector General shall submit a report on the results of the investigation to the Secretary of Defense (or to the SBemesary of
portation in the case of a member of the Coast Guard when the Coast Guard is not operating as a service in the Navylaed the me
of the armed forces who made the allegation investigated.
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(2) In the copy of the report submitted to the member, the Inspector General shall ensure the maximum disclosure of information
possible, with the exception of information that is not required to be disclosed under section 552 of title 5.

(3) If, in the course of an investigation of an allegation under this section, the Inspector General determines that isiisl&dd pos
submit the report required by paragraph (1) within 90 days after the date of receipt of the allegation being investigapetttne
General shall provide to the Secretary of Defense (or to the Secretary of Transportation in the case of a member ofithslCoast G
when the Coast Guard is not operating as a service in the Navy) and to the member making the allegation a notice--

(A) of that determination (including the reasons why the report may not be submitted within that time); and

(B) of the time when the report will be submitted.
(4) The report on the results of the investigation shall contain a thorough review of the facts and circumstances releadtast to the
gation and the complaint or disclosure and shall include documents acquired during the course of the investigation,uneluding s
maries of interviews conducted. The report may include a recommendation as to the disposition of the complaint.

(f) Correction of records when prohibited action taken.--(1)A board for the correction of military records acting under
section 1552 of this title, in resolving an application for the correction of records made by a member or former mengvereaf the
forces who has alleged a personnel action prohibited by subsection (b), on the request of the member or former membse,or otherw
may review the matter.

(2) In resolving an application described in paragraph (1), a correction board--
(A) shall review the report of the Inspector General submitted under subsection (e)(1);

(B) may request the Inspector General to gather further evidence; and

(C) may receive oral argument, examine and cross-examine witnesses, take depositions, and, if appropriate, conduct an evid
tiary hearing.

(3) If the board elects to hold an administrative hearing, the member or former member who filed the application described in pare
graph (1)--

(A) may be provided with representation by a judge advocate if--

(i) the Inspector General, in the report under subsection (e)(1), finds that there is probable cause to believe that a personr
action prohibited by subsection (b) has been taken (or threatened) against the member with respect to a communicatian describec
subsection (¢)(2);

(ii) the Judge Advocate General concerned determines that the case is unusually complex or otherwise requires judge &
vocate assistance to ensure proper presentation of the legal issues in the case; and

(iii) the member is not represented by outside counsel chosen by the member; and

(B) may examine witnesses through deposition, serve interrogatories, and request the production of evidence, including eviden
contained in the investigatory record of the Inspector General but not included in the report submitted under subsection (e)(1)

(4) The Secretary concerned shall issue a final decision with respect to an application described in paragraph (1) withaft#80 days
the application is filed. If the Secretary fails to issue such a final decision within that time, the member or formeshedhidger
deemed to have exhausted the member's or former member's administrative remedies under section 1552 of this title.

(5) The Secretary concerned shall order such action, consistent with the limitations contained in sections 1552 and 1163 of this t
as is necessary to correct the record of a personnel action prohibited by subsection (b).

(6) If the Board determines that a personnel action prohibited by subsection (b) has occurred, the Board may recommend to the S
retary concerned that the Secretary take appropriate disciplinary action against the individual who committed such pwaonnel ac

(g9) Review by Secretary of DefenselUpon the completion of all administrative review under subsection (f), the member or
former member of the armed forces (except for a member or former member of the Coast Guard when the Coast Guard is not opt
ating as a service in the Navy) who made the allegation referred to in subsection (c)(1), if not satisfied with the digphbsition
matter, may submit the matter to the Secretary of Defense. The Secretary shall make a decision to reverse or uphold tfie decisi
the Secretary of the military department concerned in the matter within 90 days after receipt of such a submittal.
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(h) Post-disposition interviews:-After disposition of any case under this section, the Inspector General shall, whenever pos-
sible, conduct an interview with the person making the allegation to determine the views of that person on the disgusitiat-of t
ter.

(i) Regulations--The Secretary of Defense, and the Secretary of Transportation with respect to the Coast Guard when it is
not operating as a service in the Navy, shall prescribe regulations to carry out this section.

(j) Definitions.--In this section:
(1) The term "Member of Congress" includes any Delegate or Resident Commissioner to Congress.
(2) The term "Inspector General" means--
(A) an Inspector General appointed under the Inspector General Act of 1978; and

(B) an officer of the armed forces assigned or detailed under regulations of the Secretary concerned to serve as an Inspector C
eral at any command level in one of the armed forces.

(3) The term "unlawful discrimination" means discrimination on the basis of race, color, religion, sex, or national origin.
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APPENDIX J

FOR EDUCATIONAL USE ONLY
Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
PL 102-484, 1992 HR 5006

<< 10 USCA § 1074 NOTE >>
SEC. 546. MENTAL HEALTH EVALUATIONS OF MEMBERS OF ARMED FORCES.

(a) REGULATIONS.--Not later than 180 days after the date of the enactment of this Act, the Secretary of Defense shall revis
applicable regulations to incorporate the requirements set forth in subsections (b), (c), and (d). In revising suclstebalStan
retary shall take into account any guidelines regarding psychiatric hospitalization of adults prepared by professiortaaithilian
organizations.

(b) PROCEDURES FOR OUTPATIENT AND INPATIENT EVALUATIONS.--(1) The revisions required by subsection (a)
shall provide that, except as provided in paragraph (4), a commanding officer shall consult with a mental health profesgmnal p
referring a member of the Armed Forces for a mental health evaluation to be conducted on an outpatient basis.
(2) The revisions required by subsection (a) shall provide that, except as provided in paragraph (4)--

(A) a mental health evaluation of a member of the Armed Forces conducted on an inpatient basis shall be used only if and whi

such an evaluation cannot appropriately or reasonably be conducted on an outpatient basis, in accordance with thdileast restric
alternative principle; and

(B) only a psychiatrist, or, in cases in which a psychiatrist is not available, another mental health professional ara piasici
admit a member of the Armed Forces for a mental health evaluation to be conducted on an inpatient basis.

(3) The revisions required by subsection (a) shall provide that, when a commanding officer determines it is necessameorefer
ber of the Armed Forces for a mental health evaluation, the commanding officer shall ensure that, except as providegdtin paragra
(4), the member is provided with a written notice of the referral. The notice shall, at a minimum, include the following:

(A) The date and time the mental health evaluation is scheduled.

(B) A brief explanation of why the referral is considered necessary.

(C) The name or names of the mental health professionals with whom the commanding officer has consulted prior to making t
referral. If such consultation is not possible, the notice shall include the reasons why.

(D) The positions and telephone numbers of authorities, including attorneys and inspectors general, who can assist a mem|
who wishes to question the referral.

(E) The rights of the member under the revisions required by subsection (a).

(F) The member's signature attesting to having received the information described in subparagraphs (A) through (E) - If the mer
ber refuses to sign the attestation, the commanding officer shall so indicate in the notice.

(4) The revisions required by subsection (a) shall provide that, during emergencies, the procedures described in subbkattion (d)
be followed in lieu of the procedures required by this subsection.

(c) RIGHTS OF MEMBERS.--The revisions required by subsection (a) shall provide that, in any case in which a member of
the Armed Forces is referred for a mental health evaluation other than in an emergency, the following provisions apply:

(1) Upon the request of the member, an attorney who is a member of the Armed Forces or employed by the Department of Defen
and who is designated to provide advice under this section shall advise the member of the ways in which the member-may seek
dress under this section.

(2) If a member of the Armed Forces submits to an Inspector General an allegation that the member was referred for &mental hee
evaluation in violation of the revised regulations, the Inspector General of the Department of Defense shall conduct anoversee
investigation of the allegation.

(3) The member shall have the right to also be evaluated by a mental health professional of the member's own choogaigyif reaso
available. Any such evaluation, including an evaluation by a mental health professional who is not an employee of thetDepartme
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of Defense, shall be conducted within a reasonable period of time after the member is referred for an evaluation artdrshall be a
member's own expense.

(4)(A) No person may restrict the member in communicating with an Inspector General, attorney, member of Congress, or othe
about the member's referral for a mental health evaluation.

(B) Subparagraph (A) does not apply to a communication that is unlawful.

(4) In situations other than emergencies, the member shall have at least two business days before a scheduled metaltioealth eva
to meet with an attorney, Inspector General, chaplain, or other appropriate party. If a commanding officer believesdhneotondit
the member requires that such evaluation occur sooner, the commanding officer shall state the reasons in writing apeart of th
sonnel record of the member.

(5) In the event the member is aboard a naval vessel or in a circumstance related to the member's military duties whiofx makes ¢
pliance with any of the procedures in subsection (b) impractical, the commanding officer seeking the referral shall peepare a m
randum setting forth the reasons for the inability to comply with such procedures.

(d) ADDITIONAL RIGHTS OF MEMBERS AND PROCEDURES FOR EMERGENCY OR INVOLUNTARY INPA-
TIENT EVALUATIONS.--(1) The revisions required by subsection (a) shall provide that a member of the Armed Forces may be
admitted, under criteria for admission set forth in such regulations, to a treatment facility for an emergency or invaatdary m
health evaluation when there is reasonable cause to believe that the member may be suffering from a mental disordexd The revi
regulations shall include definitions of the terms "emergency” and "mental disorder".

(2) The revised regulations shall provide that, in any case in which a member of the Armed Forces is admitted to a tcédyment fa
for an emergency or involuntary mental health evaluation, the following provisions apply:

(A) Reasonable efforts shall be made, as soon after admission as the member's condition permits, to inform the member of
reasons for the evaluation, the nature and consequences of the evaluation and any treatment, and the member's rigbktcunder thi
tion.

(B) The member shall have the right to contact, as soon after admission as the member's condition permits, a friend, relativ
attorney, or Inspector General.

(C) The member shall be evaluated by a psychiatrist or a physician within two business days after admittance, to determine
continued hospitalization and treatment is justified or if the member should be released from the facility.

(D) If a determination is made that continued hospitalization and treatment is justified, the member must be notified orally an
in writing of the reasons for such determination.

(E) A review of the admission of the member and the appropriateness of continued hospitalization and treatment shall be co
ducted in accordance with procedures set forth in the regulations as required under paragraph (3).

(3) The revised regulations shall include procedures for the review referred to in paragraph (2)(E). Such procedures shall--

(A) specify the appropriate party (or parties) who is outside the individual's immediate chain of command and who istcheutral an
disinterested to conduct the review;

(B) specify the appropriate procedure for conducting the review;

(C) require that the member have the right to representation in such review by an attorney of the member's choosing at the me
ber's expense, or by a judge advocate;

(D) specify the periods of time within which the review and any subsequent reviews should be conducted;
(E) specify the criteria to be used to determine whether continued treatment or discharge from the facility is appropriate;

(F) require the party or parties conducting the review to assess whether or not the mental health evaluation was uged in an in:
propriate, punitive, or retributive manner in violation of this section; and

(G) require that an assessment made pursuant to subparagraph (F) that the mental health evaluation was used in a manner i

olation of this section shall be reported to the Inspector General of the Department of Defense and included by the grsgrattor G
as part of the Inspector General's annual report.
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(e) CONSTRUCTION.--Nothing in the regulations prescribed under this section shall be construed to discourage referrals fo
appropriate mental health evaluations when circumstances suggest the need for such action.

() PROHIBITION AGAINST THE USE OF REFERRALS FOR MENTAL HEALTH EVALUATIONS TO RETALIATE
AGAINST WHISTLEBLOWERS.--(1) The revised regulations required by subsection (a) shall provide that no person may refer a
member of the Armed Forces for a mental health evaluation as a reprisal for making or preparing a lawful communicatipe of the t
described in section 1034(c)(2) of title 10, United States Code, and applicable regulations. For purposes of this subbexiion,
munication also shall include a communication to any appropriate authority in the chain of command of the member.

(2) Such revisions shall provide that an inappropriate referral for a mental health evaluation, when taken as a reqisahfer a
nication referred to in paragraph (1), may be the basis for a proceeding under section 892 of title 10, United States@Qule. Pe
not subject to the Uniform Code of Military Justice who fail to comply with the provisions of this section are subjects®adiver
ministrative action.

(g) DEFINITIONS.--In this section:
(1) The term "member" means any member of the Army, Navy, Air Force, or Marine Corps.
(2) The term "Inspector General" means--

(A) an Inspector General appointed under the Inspector General Act of 1978; and

(B) an officer of the Armed Forces assigned or detailed under regulations of the Secretary concerned to serve as an Inspec
General at any command level in one of the Armed Forces.

(3) The term "mental health professional" means a psychiatrist or clinical psychologist, a person with a doctoratesodaéhical
work or a psychiatric clinical nurse specialist.

(4) The term "mental health evaluation" means a psychiatric examination or evaluation, a psychological examination ar, evaluatio
an examination for psychiatric or psychological fitness for duty, or any other means of assessing a member's state aftmental he

(5) The term "least restrictive alternative principle" means a principle under which a member of the Armed Forces committed fo
hospitalization and treatment shall be placed in the most appropriate and therapeutic available setting (A) that is hictivere res
than is conducive to the most effective form of treatment, and (B) in which treatment is available and the risks of fplgsaral in
property damage posed by such placement are warranted by the proposed plan of treatment.

(h) REPORT .--At the same time as the regulations required by this section are revised, the Secretary of Defense shall subi
to the Committees on Armed Services of the Senate and House of Representatives a report describing the process of preparing
regulations, including--

(1) an explanation of the degree to which any guidelines regarding psychiatric hospitalization of adults prepared bypgirofessio
civilian mental health organizations were considered;

(2) the manner in which the regulations differ from any such civilian guidelines; and
(3) the reasons for such differences.

(j) CONFORMING REPEAL.--Subsection (g) of section 554 of the National Defense Authorization Act for Fiscal Year 1991 (Public
Law 101-510) is hereby repealed.
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TJAGSA Practice Notes

Faculty, The Judge Advocate General's School

Family Law Notes light the disparate approaches that courts have taken on this
issue.
Parents Delinquent in Child Support Across State Lines
May Face Felony Charges Texas enforces post-minority awards of college expenses if
there is a contractual basis for payment of those expenses
On 24 June 1998, President Clinton signed the Deadbeabetween the parties. Burtch v. Burtcll the Texas Court of
Parents Punishment Act of 1998 (DPPAThis act toughens  Appeals held that Mr. Burtch breached a contractual obligation
the previous statute known as the Child Support Recovery Act. to pay the college expenses of his children. In their divorce
Under the DPPA, any person who travels across state lines wittflecree, the Burtchs agreed to split the costs of college, includ-
the intent to evade a child support obligation that is over $5000ing & provision that obligated Mr. Burtch to pay fifty percent of
or that has remained unpaid for |onger than one year can béhe tuition, bOOkS, and room and board costs associated with
charged with a federal felodyThe DPPA also makes it a fel- college? The decree also imposed some conditions on this obli-
ony for any person to willfully fail to pay support for a child liv- ~ gation. For example, the children had to attend full-time and
ing in a different state if that obligation is greater than $10,000 Maintain a “C” grade-point averageMrs. Burtch brought a
or if it remains unpaid for more than two yearshe DPPA also  breach of contract suit when Mr. Burtch failed to pay his share
requires courts, when adjudging a sentence, to include restituof the college expenses.

tion of unpaid child support that is due under the order that led
to the indictment or informatioch.Major Fenton. Mr. Burtch argued that the provision was unenforceable

because it was in the portion of the decree that dealt with child
custody, visitation, and child support. In addition, he claimed
Payment of College Expenses for Children of Divorce that under existing state law the obligation to pay support ends
when the child reaches age eight&erde further argued that
When a couple with children divorces, one of the most the court could not enforce the language of the provision
important decisions that a court makes is the award of childbecause it was vague and ambiguBughe Texas Court of
support. All states have guidelines that set the amount ofAppeals rejected all of Mr. Burtch’s arguments. The court
money that is due month|y for child Supp‘brAn increasing|y stated that there is no independent right to child support for col-
litigated issue is whether a parent must provide post-minority!€ge, or for any child, beyond the age of eightéefhe parties,
support for a child to attend college. Two recent decisions high-however, may, contractually agree to extend child support

1. Pub. L. No. 105-187 (codified at 18 U.S.C.A. § 228 (West 1998)).

2. 18 U.S.C.A. § 228 (West 1998). The DPPA amends the Child Support Recovery Act. The underlying rules and applicatibe samain For a more detailed
explanation of this statute see Family Law Ndtee Child Support Recovery Act: Criminalization of Interstate Nonsuppewty Law., Dec. 1997, at 26.

3. 18 U.S.C.A. §228(a)(2).

4. 1d. § 228(a)(3).

5. Id. § 228(d).

6. The Family Support Act of 1998, Pub. L. No. 100-485, 102 Stat. 2343 (codified at 42 U.S.C.A. 88 654, 666-67 (WestHOB@)hily Support Act of 1988
mandated that all states enact child support guidelines by 1994. All states complied with this mandate. For a detaildlrstaé®s child support guidelines and
statutes, including worksheets for the guidelise®l AURA MORGAN, CHILD SUPPORTGUIDELINES: INTERPRETATIONAND APPLICATION (1998).

7. 972 S.W.2d 882 (Tex. App. 1998).

8. Id. at 885.

9. Id.at 887.

10. Id. at 886.

11. Id.

12. Id. at 885.
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beyond the age of eighte&nThe court found that the language income during the school year or on vaca-

of the Burtch’s decree, while not a model of clarity, was not so tion; (10) the availability of financial aid in
ambiguous and unclear as to make it unenforcéabBonse- the form of college grants and loans; (11) the
guently, the court awarded Mrs. Burtch a judgment for child’s relationship to the paying parent,
$12,016.79 for college expenseés. including mutual affection and shared goals
as well as responsiveness to parental advice

North Dakota recently took a different and more dramatic and guidance; and (12) the relationship of the
approach to this issue. Donarski v. Donarski® the North education requested to any prior training and
Dakota Supreme Court held that a divorce court could impose to the overall long-range goals of the chfld.
an award of post-minority support, including college expenses,
under appropriate circumstandésNorth Dakota’s child sup- The most significant of these factors is the parent’s ability to

port statute terminates support at age nineffedihe court cau-  pay?® The law on college expenses is, like most family law
tioned trial court judges that the authority to impose post- issues, one that varies from state to stat€he safest way to
minority support is not absolute. The court set out twelve fac-ensure support for future college expenses is to negotiate it in

tors to consider before making such an award: the divorce decree. While some states may allow for post-
minority support by statute, few impose this obligation absent
(1) [W]hether the parent, if still living with some contractual provision. Legal assistance attorneys need to
the child, would have contributed toward the raise the issue with clients and help them think through the var-
costs of the requested higher education; (2) ious options. In drafting a college expense provision, attorneys
the effect of the background, values and should be careful to define terms and conditions and make sure
goals of the parent on the reasonableness of that the document clearly indicates the contractual intent of the
the expectation of the child for higher educa- parties. Major Fenton.

tion; (3) the amount of the contribution
sought by the child for the cost of higher edu-

cation; (4) the ability of the parent to pay that Survivor Benefits Notes

cost; (5) the relationship of the requested

contribution to the kind of school or course of Dependency and Indemnity Compensation Restoration
study sought by the child; (6) the financial

resources of both parents; (7) the commit- One of the major benefits that is available to the survivors of
ment to and aptitude of the child for the service members whose death is service-conrféiselepen-
requested education; (8) the financial dency and Indemnity Compensation (DFE)This is a monthly
resources of the child, including assets payment from the Department of Veterans Affairs (VA) that is

owned individually or held in custodianship
or trust; (9) the ability of the child to earn

13. Id. at 886.
14. |d. at 888.
15. Id. at 891.
16. 581 N.W.2d 130 (N.D. 1998).
17. Id. at 136.

18. N.D. Gnr. CopE § 14-09-08.2(1) (1997) (terminating child support at the end of the month during which the child graduated from high atthod age
nineteen if still in high school).

19. Donarskij 581 N.W.2d 130, 136 (N.D. 1998) (quoting Newburgh v. Arrigo, 443 A.2d 1031, 1038-39 (N.J. 1982)).

20. Id.

21. See MoRraGaN, supranote 6, at 4-33 (summarizing state treatment of post-minority college expenses).

22. The term “service-connected” means, with respect to disability or death, that the disability was incurred or aggrheatiba, death resulted from a disability
incurred or aggravated, in the line of duty while on active duty. 38 U.S.C.A. § 101(16) (West 1998). If death occursemfide emnember is on active duty, a
presumption arises that death was service connected if it was not due to the service member’s willful misconduct. Adiggasg avill be deemed to have been
incurred in the line of duty and not the result of the service member’s own misconduct when at the time of the injurg @odiseeted, the person was on active

duty (even if on authorized leavdyl. § 105(a). “Willful misconduct” means an act involving conscious wrongdoing or known prohibited action. Pensions, Bonuses,

and Veterans Relief, 38 C.F.R. §8 3.1(n), 3.301 (1998).

23. 38 U.S.C.A. 88 1301-1322.
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made to eligible persori$.A base amount is paid together with The VA is attempting to contact eligible spouses by direct

other allowances that may be added under certain circum-mail and publicity to inform them of this restored benefit.

stances. For example, the VA adds allowances for additionalLegal assistance offices should publicize this recent legislative

dependent®, as well as for children over the age of eighteen change and instruct former surviving spouses to contact their

and permanently incapable of self-suppérand surviving local VA regional office®* Major Rousseau.

spouses who are so severely disabled as to be house bound or in

need of regular aid and attendari¢eCurrently, the base

amount for surviving spouses is $850 per month for life, unless SGLI Dividend Hoax

they remarry. Previously, surviving spouses would lose their

entitlements to DIC if they remarried, regardless of their age. Recently, on some military installations, flyers have

The VA would not reinstate the payment, even if the marriageappeared that indicate that Congress passed legislation that

was terminated through divorce or de#th. allows veterans to claim a dividend on Servicemembers’ Group
Life Insurance (SGLIJ® Similar memoranda have come across

As of 1 October 1998, new legislation restored the eligibility military fax machines and appeared on the Internet. The mes-

of certain remarried surviving spouses for DIC upon termina- sage indicates that veterans must send personal information

tion of the remarriag®. The remarriage of a surviving spouse (such as a Department of Defense Form 214) regarding their

of a veteran will not bar DIC payments to the surviving spouse military service to a “veteran’s center” in order to claim the div-

if the remarriage is terminated by death, divorce, or annulmentidend. These offers are hoaxes that are aimed at acquiring per-

unless it is determined that the marriage was secured througkonal information about the service member. Some versions of

fraud or collusior?® Historically, another bar to the payment of the hoax offer to assist the veteran in obtaining the dividend for

DIC applied to surviving spouses who lived with another per- a fee.

son and held themselves out openly to the public as that per-

son’s spousé&. Under the new legislation, if a surviving spouse  These hoaxes have their origins in a special dividend that the

of a veteran stops living with the other person and does not holdDepartment of Veterans Affairs (VA) paid to World War 11 vet-

himself out openly to the public as that person’s spouse, thesrans who had National Service Life Insurance poli€iekhis

statutory bar to the granting of DIC as the surviving spouseparticular group of veterans had to apply for the payment. In

does not apply¥? The legislation is retroactive and restores 1950, many veterans were paid under the “1948 special divi-

prior eligibility, but no payment will be made for any month dend,” and by the 1960's the VA had already paid out the spe-

prior to October 1998 cial dividend to virtually all eligible policyholdefs. In 1965,
inaccurate newspaper reports surfaced that the VA was paying

24. 38 U.S.C.A. 8 1304d. § 1311 (discussing childrerijt. § 1313 (discussing parentg); § 1315 (discussing benefits for survivors of certain veterans rated totally
disabled at the time of deatld; § 1318 .

25. 1d. § 1313.

26. 1d. § 1314.

27. 1d. § 1311.

28. For purposes of DIC, the term “surviving spouse” is defined in pertinent part as “a person of the opposite sex wispauee thiea veteran at the time of the
veteran's death . . . and who has not remarriéd.’8 101(3). Should the surviving spouse remarry, DIC shall be discontinued effective on the last day of the month

before such remarriagéd. § 5112(b)(1); se also38 C.F.R. § 3.500(n) (1998).

29. On 9 June 1998, the President signed the Transportation Equity Act for the 21st Century, Pub. L. No. 105-178, $82070712998) (codified as amended
at 38 U.S.C.A. § 1311(e) (West 1998)).

30. 38 U.S.C.A. § 1311(e)(1).

31. 38 C.F.R. § 3.50(b) (1998).

32. 38 U.S.C.A. § 1311(e)(2).

33. Transportation Equity Act for the 21st Century § 8207(b).

34. Department of Veterans Affairs, News Rele@$eAnnounces Restoration of Benefits for Spo(dsised Aug. 31, 1998)ttp://www.va.gov/pressrel/98dic.htm

35. 38 U.S.C.A. §8 1965-1976.

36. Department of Veterans AffajrgA Insurance Hoax Resurfaces on the Inte(wisited Aug. 28, 1998)ttp://www.va.gov/benefits/hoax.htm

37. Id.
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a special dividend to all veterans (not just those who served in  The USERRA guide, a new publication, outlines the law,
World War 11)3# Many of the recent hoaxes are aimed at active regulations, and practice concerns raised by the USERRA for
duty personnel, reservists, and personnel who retired or sepadoth private and public employers and employees. This publi-
rated from the military in the last few years. cation replaces the 1991 TJIAGSA pamphlet entiMetierials
on the Veterans Reemployment Rights, lvelsich was written

Any dividends that are derived from the SGLI are deposited before the enactment of the USERRA.
to the credit of a revolving fund to meet costs of the progfam.
There has not been any recent legislation that authorizes special As reservists continue to be activated for military duty on a
dividends for SGLI. Dividends are not payable to current ser-regular basis, protections for such service members and their
vice members who are insured under SGLI or Veterans’ Groupfamilies are crucial to making today’s Army an effective fight-
Life Insurance?® The VA does pay routine dividends on several ing force. As Secretary of Defense William Cohen recently
policies, but only to veterans who have kept their policies in observed, the days of “the weekend warrior” are over. “Strike
force. These dividends are paid automatically on the anniverthat term from your lexicon. Today, we simply cannot maintain
sary date of the individual policy and the veteran does not haveour military commitments without the Guard and Reserve. We
to apply for thent! can't do it in Bosnia, we can't do it in the [Persian Gulf], we

can't do it anywhere#®

The VA Office of the Inspector General (VAOIG) is attempt-
ing to put an end to these insurance hoaxes. If you are aware of The protections that are provided in the SSCRA and the
such solicitations report them immediately to the VAOIG at 1- USERRA are crucial to reserve component recruitment, reten-
800-827-1000? Major Rousseau. tion, and good unit morale.

These guides are relevant to judge advocates of all compo-

Reserve Component Note nents. Whether you conduct mobilization and demobilization
briefings for reserve component soldiers at a power projection
New TJAGSA Legal Assistance Publications platform installation such as Fort Benning, Fort Dix, or Fort

Bragg, or provide legal assistance in Bosnia, issues that are
Recently, The Judge Advocate General's School, Army impacted by the USERRA and SSCRA will arise. Judge advo-
(TJAGSA) published two new legal assistance publications. cates who are working in other areas of the law cannot ignore
They areJA 260: The Soldiers’ and Sailor’s Civil Relief Act these statutes either. For example, labor counsel who advise
(SSCRA Guide* andJA 270 The Uniformed Services civilian personnel managers on military leave policies for
Employment and Reemployment Right{ WSERRA) Guidé Department of the Army civilians must understand the ramifi-

The SSCRA guide was thoroughly updated and revised tocations of the USERRA on military leave policy and benefits
reflect all the changes in case law since 1996. such as pensions, the Federal Thrift Savings Plan, and reduction

in force actions. Legal assistance attorneys who provide pre-

38. Id.

39. 38 U.S.C.A. §1969(d)(1).

40. Id. 88 1977-1979.

41. Seee.g, VA Announces 1998 Insurance Dividgn@R News wire, Jan. 26, 1938;ailable inWESTLAW, MILNEWS Database.

42. Department of Veterans Affairblews About the Servicemembers’ Group Life Insurance H@dsited Aug. 28, 1998) kttp://www.va.gov/oig/hotline/
newsl.htr.

43. ADMINISTRATIVE & CiviL L. DeP'T., THE JUDGE ADVOCATE GENERAL'S ScHooL, U. S. A&Rmy, JA-260, LEGAL AsSISTANCE GUIDE: THE SoLDIERS AND SaiLors CiviL
ReLier AcT (Apr. 1998).

44, AoMINISTRATIVE & CiviL L. DEP' 1., THE JUuDGE ADVOCATE GENERAL'S ScHooL, U. S. A&Rmy, JA-270, lEGAL AssISTANCEGUIDE: THE UNIFORMED SERVICES EMPLOYMENT
AND REEMPLOYMENT RigHTs AcT (June 1998) [hereinafter JA 270].

45. AomMINISTRATIVE & CiviL L. DeP'T., THE JUDGE ADVOCATE GENERAL'S ScHool, U.S. ARMY, MATERIALS ON THE VETERAN'S REEMPLOYMENT RIGHTS LAw (Mar. 1991).
The USERRA was signed into law on 13 October 1994. In a recent after action report, the Center for Law and Military Gpeeditmst active component judge
advocates in Bosnia erroneously briefed activated reservists on the former Veterans’ Reemployment Rights Act (VRRA),ddifieerbt 88 U.S.C.A. 8§ 2021-
2026. Beware of teaching materials prepared on the prior VRRADepartment of the Army Pamphlet 135-2BRefing on Reemployment Rights of Members of
the Army National Guard and U.S. Army Resg€May 1982); Major Bernard P. Ingold and Captain Lynn Dunlpen Johnny (Joanny) Comes Marching Home:
Job Security for the Returning Service Member Under the Veterans’ Reemployment Rjgt82 Att. L. Rev. 175 (1991). Good current teaching materials are
included in JA 270 and may be obtained from world wide websites for the Department of Defense National Committee for Erpptoyef ie Guard and Reserve
NCESGR at http://www.ncesgr.osd.mil and the Department of Labdtit//www.dol.gov/dol/vets/

46. Major Donna Miles.S. Chamber of Commerce Signs Pled@iee Orricer [ROA], Aug. 1998, at 18.
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retirement briefings and counseling should understand theProtocol | Additional to the Geneva Conventions of 1%49.
USERRA's protections that extend to veterans who seekMany of these detailed provisions may appear “aspirational” in
employment? Both guides, which are disseminated through nature because they are often qualified with caveats such as
multiple channels, provide a valuable resource to assist bothwhen possible,” or “as feasible.” These caveats, however,
new and experienced judge advocates in meeting their obligamust be understood within the context of the basic rule —
tions to their client$® Lieutenant Colonel Conrad. endeavor to minimize civilian suffering. Against this backdrop,
the practitioner should recognize that these detailed provisions
are neither irrelevant because of the application caveats nor

International and Operational Law Note absolutely mandatory because of what they seek to achieve.
Instead, the provisions should be understood as mechanisms for
Principle 3: Endeavor to Prevent or Minimize Harm to achieving compliance with the basic principle; therefore, they
Civilians must be considered in the planning and execution of military
operations.

The following note is the fourth in a series of practice ribtes . . . .
that discuss concepts of the law of war that might fall under the  The legal advisor is responsible for ensuring that these

category of “princip|e” for purposes of the Department of mechanisms are considered. This responsibility is heightened
Defense Law of War Prograff. by the context in which these rules become relevant: restrain-

ing commanders tasked with accomplishing a combat mission.
The law of war principle discussed in this note encompassed/Vhile our commanders should be expected to approach their
rules intended to prevent or minimize harm to civilians. This is duties with a good faith recognition of the need to minimize
proposed as a cord “principle” of the law of war falling with the harm to civilians, itis unlikely that they will make this principle
scope ofChairman, Joint Chiefs of Staff Instruction @ paramount priority during mission planning and execution.
5810.01 By compelling commanders to consider implement- Whether in the context of a high intensity conflict, or a non-
ing measures to avoid or minimize such harm, this principle conflict operation other than war, what will be paramount in the
compliments the principles of “distinction” and “military commander’s mind is mission accomplishment. Because of

objective.” Field Manual (FM) 27-1@xpresses this basic prin-  this, this principle and the rules designed for its implementation

ciple as follows: reflect a fundamental tension within the law of war. The law of
war is founded in part on the recognition that minimizing non-
Those who plan or decide upon an attack, combatant suffering will ultimately aid in mission accomplish-
therefore, must take all reasonable steps to ment. Destruction of the enemy, however, is the likely key
ensure not only that the objectives are identi- aspect of mission accomplishment in the mind of the com-
fied as military objectives or defended places mander. Because of this reality, the judge advocate command
. . . but also that these objectives may be advisor must understand the imperative of balancing these
attacked without probable losses in lives and potentially competing interests. During the planning and exe-
damage to property disproportionate to the cution process, this imperative should translate into input to the
military advantage anticipatéd. commander that is based on the law of war provisions discussed
in this note.

The law of war includes a comprehensive body of rules
designed to implement this basic principle. These rules are Feasibility is the key component in determining when many
found in law of war treaties that are intended to protect civilians Of these detailed rules must be implemented. Feasibility pro-
from the effects of hostilities. The most notable rule is the 1977vides a limited mechanism to bypass applying certain rules

47. The USERRA includes a provision that prohibits employer discrimination in hiring, retention, promotions, or any besrefil®yonent because of the
employee’s prior military statusSee38 U.S.C.A. § 4311 (1998)eePetersen v. Dep't of Interior, 71 M.S.P.R. 227 (1996).

48. These publications may be obtained through a Defense Technical Information Center account, downloaded in elecnorat\ilethe Legal Automation
Army-Wide System electronic bulletin board service as TJAGSA publication library files, or downloaded as electronic fiassviotes on the Internet through
the Army Judge Advocate General’s Corps World Wide Web shgmt/www.jagcnet.army.mil Further information on obtaining these publications may be found
in the back of the September 1998 editiobé& Army Lawyer.

49. Seelnternational and Operational Law NoWwhen Does the Law of War Apply: Analysis of Department of Defense Policy on Application of the Law of War
ARrRMY LAw., NE 1998, at 17; International and Operational Law NBtinciple 1: Military NecessityArRmy Law., Ly 1998, at 72; International and Operational
Law Note,Principle 2: Distinction ArRmy Law., Aug.1998, at 35.

50. SeeU.S. DxF' 1 oF Derensg DIr. 5100.77, DOD bw oF WAR ProgrAM (10 July 1979).See als@CHAIRMAN,, JOINT CHIEFS OF STAFF, INSTR 5810.01, MPLEMENTATION
oF THE DOD Law oF WAR ProGRAM (12 Aug. 1996) [hereinafter JCBsirr 5810.01].

51. U.S. BFToF ARMY, RELD MANUAL 27-10, THE Law oF LanD WARFARE 5 (July 1956) [hereinafter FM 27-10].

52. 16 |.L.M. 1391 [hereinafter GP I].

OCTOBER 1998 THE ARMY LAWYER « DA-PAM 27-50-311 55



related to minimizing civilian harm when application would be ment virtually destroyed the city. Hundreds of civilians were
harmful to the force. Ironically, concern over the perceived killed or wounded. Most civilians had elected to remain in the
negative ramifications from causing harm to civilians during an city rather than heed the German suggestion that they evacuate
operation may lead to “extra” compliance with these law of war the area. In spite of the massive scale of the bombardment,
rules, leading commanders to be overly cautious. In both sceAllied ground forces still faced determined resistance.
narios, the commander is ultimately responsible to decide
when, where, and how to apply destructive force. Butitis the The tactical result of the bombardment was negligible. Most
responsibility of the judge advocate to ensure that such deci-German forces were not even in the city, but in surrounding
sions are based on an understanding of not only the “must do’'sareas. The small portion of German defenders in the city con-
of the law of war, but also the “should do’s.” To this end, the ducted defensive operations after the bombing. Consequently,
law of war embraces the notion that by endeavoring to imple-although the bombing boosted the morale of the Allied forces
ment the detailed rules discussed in this note, civilian sufferingentering the ground offensive, it provided virtually no other
that could and should be avoided, will be avoided. benefit. The Allies suffered substantial losses, and did not cap-
ture the city until 20 July, nearly two weeks after the bombard-
The Allied bombardment of the city of Caen in July 1944 ment®® Even at that point, the Germans continued to hold
provides a good template to illustrate the complex nature ofdefensive positions behind the city, preventing the Allied
these rules as they relate to minimizing civilian harm. breakout that the fall of Caen was expected to unl&ash.
Although other contemporary examples exist, the stark facts of
Caen make it especially relevant. Field Marshall Montgom-  Montgomery was under intense pressure to achieve the long
ery’s decision to launch the operation highlights the intenseoverdue breakout from Normandy. Accomplishing this mis-
“non-legal” pressures that confront commanders during combatsion was likely his primary concern when he decided to bomb
operations. Far behind schedule, suffering unacceptable losse§aen. Nothing indicates that protecting the French population
and facing damage to his prestige, Field Marshall Montgomeryof the city was a significant competing interest. Might the out-
had to achieve the long overdue “breakout.” The Caen operacome of his decision making process have been different if he
tion illustrates the impact of considering this law of war princi- had the benefit of contemporary law of war advice? Although
ple, and the rules intended to implement it, into targeting we can only speculate, it is this might that is significant for the
decisions. law of war practitioner to consider, because it illustrates the
value of injecting such consideration into the planning and exe-
In July 1944, British and Canadian forces in Normandy cution of any future military operation.
faced a dilemma. For over one month they had been battling
the German defenders of the area surrounding the French city The battle for Caen demonstrates the troubling dilemma
of Caen. Allied plans called for the capture of Caen within daysposed by the intersection of the law of war intended to mini-
of the 6 June D-Day landings. Unfortunately, as of 18 July, themize harm to civilians and the realities of military operations.
Germans still held this urban center in the path of the plannedt highlights the difficulty of balancing the need to minimize
Allied “encirclement” route. The war of movement that the harm to civilians and the needs of the mission. The improve-
Allies anticipated had become a war of attrition, a war that thement in the technology and lethality of warfare makes this
British could ill afford. This was emphasized to Montgomery dilemma arguably more profound today than in 1944. Unlike
in mid-July when the British Adjutant-General visited him to in 1944, however, the law of war explicitly requires command-
“warn him about the shortage of replacemefits.” ers and their planners to consider measures that are intended to
shield civilians from the harmful effects of combat during the
planning and execution process. The source of this obligation
Against this backdrop, Montgomery planned a major opera-is the 1977 Protocol | Additional to the Geneva Conventions of
tion to finally capture Caen. Nothing indicates that Montgom- 1949% This is not an obligation that is exclusive to the attack-
ery considered bypassing the éityinstead, his plans called for
employing 450 heavy aircraft from the Bomber Command to
attack the city in order to reduce enemy defenses and to facili-
tate the corps-strength ground assault. The ensuing bombard-

53. Max HasTings, OvERLORD: D-DAY AND THE BATTLE FOR NORMANDY 221 (1984).

54. Id.

55. Id. at 236-37.

56. Id. at 223-39.

57. SeeCoMMENTARY ON THE ADDITIONAL ProTocoLsor 8 UNE 1977710 THE GENEVA CoNvENTIONSOF 12 AucusT 1949, at 615 (Yves Sandoz eteds., 1987) [hereinafter

CommMENTARY] (indicating that the rule that related to the protection of civilians from the harmful effects of hostilities “explicfilynsdhe customary rule that
innocent civilians must be kept outside hostilities as far as possible and enjoy general protection against danger ahnisstidjtfes).
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ing force® It extends to all combatants during international cates that Field Marshall Montgomery ewsiendedto inflict
armed conflict, and arguably to combatants during internal suffering on the civilian population of the city. This, however,
armed conflict as a matter of customary international law. Thedid not prevent extensive harm to civilians and their property as
focus of this note, however, is the impact on a force that is plan-a result of the bombardment. While such suffering is almost
ning an attack, and not in the defense. certainly the unavoidable product of armed conflict, the key
issue related to protecting civilians is whether everything “fea-
Article 51 of Protocol | establishes the rule that civilians sible™® was done to prevent or minimize this suffering. The
“shall enjoy general protection against dangers arising fromlaw of war principle of protecting civilians from the harmful
military operations . . . ®® Article 51 also includes specific effects of warfare can therefore best be understood by recogniz-
provisions of law that are intended to give effect to this generaling the underlying purpose of the principle: to prohibit those
rulef Although the United States never ratified Protocol I, the acts that, although in no way intended to cause civilian suffer-
provisions discussed in this note, which implement this “gen- ing, are so wanton or reckless that they should be prohibited as
eral rule” of minimizing harm to civilians, were considered by if such an intent did exist.
the United States as codifying customary international law obli-
gations®? A series of detailed articles contained in Protocol | codified
this principle. While there is no substitute for turning to these
Any intentional targeting of persons who qualify for status provisions when analyzing a targeting decision, a judge advo-
as civilians would clearly violate the customary international cate can facilitate his understanding of the provisions by think-
law obligation to distinguish between lawful and unlawful tar- ing in terms of three primary sub-components:
gets which lies at the heart of the law of ¥awhile Article 51

prohibits making civilians “the object of attack,it also pro- 1. The absolute prohibition against any
hibits the unintended harm to civilians when the extent of that “indiscriminate” attack;

harm is so significant that it is tantamount to intentional harm. 2. The obligation to take certain precautions
Thus, the principle of minimizing harm to civilians is based on to protect non-combatants; and

the premise that civilians may never be the lawful object of 3. The obligation to refrain from any attack
intentional attack. The law of war, however, also accepts as that “may be expected to cause incidental
reality that “armed conflicts entail dangers for the civilian pop- injury to civilians, damage to civilian
ulation,”* and aims to limit thenintentionallyinflicted harm objects, or a combination thereof, that would
to civilians during hostilitie&? be excessive in relation to the concrete and

The need for such a principle is amply demonstrated by the
facts surrounding the bombardment of Caen. No evidence indi

58. GP lsupranote 52.

59. Id. art. 51.

60. Id.

61. See Remarks in Session One: The United States Position on the Relation of Customary International Law to the 1977 Pittoedl®Akdd 1949 Geneva
Conventions, in The Sixth Annual American Red Cross — Washington College of Law Conference on International Humanitarian Law, Nt'L L. & PoL’y
419 (1987).

62. Seelnternational and Operational Law NotezMy Law., Aug. 1998, at 35 (discussing of the principle of distinction).

63. SeeGP |,supranote 52, art. 51(2).

64. GOMMENTARY, supranote 57, at 617.

65. Id.

66. The law of war practitioner must understand the complexity of the meaning of this term. What is “feasible” in aityaficenis a fact intensive issue. Factors
such as force protection, security, logistics, intelligence, and personnel resources all must be colisterad note read to assume that the technological ability
to use precision targetingtanding alongautomatically makes use of such technology “feasib&ee, e.g.Danielle L. Infeld, NotePrecision-Guided Munitions
Demonstrated their Pinpoint Accuracy in Desert Storm; But is a Country Obligated to use Precision Guided Technology toQ\ifateize Injury and Damage?

26 Geo. WasH. J. NT'L L. & Econ. 109 (1992) (concluding that use of available precision-guided munitions is not mandated by the law of war).

67. This analogy is not offered by the Commentary. It may, however, be useful for facilitating an understanding of itreeaflifeetules intended to implement
the imperative to minimize civilian suffering.
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direct military advantage anticipateét” Applying this rule to the Caen targeting decision illustrates
commonly referred to as the “proportional- its impact. The bombardment of Caen would have arguably
ity” test. violated Article 51, had it been in force at the time. Whether
the attack was directed against a “specific military objective” is
Each of these sub-components shares the same objective bdebatable. Although there was intelligence indicating the pres-
achieves it differently. Of the three, the absolute prohibition ence of German defensive positions in the city, the bombard-
against indiscriminate attacks is most obviously related to thement was general, and does not appear to have been directed at
principle of distinction. No member of the military profession any specific defensive position. How, if at all, should the
should object to the absolute prohibitioniafentionally sophistication of weapons technology that was available to the
launching an indiscriminate attack. It is the extension of this Allies impact this analysis? The method employed would
prohibition to theunintentionalviolation of the distinction appear justified if then existing weapon systems did not allow
between lawful and unlawful targets that poses the greatesfor more precise targeting of the enemy position within the city.
dilemma in application. This consideration, however, illustrates why the definition of
“indiscriminate” in Article 51 includes attacks with weaponry
In order to achieve this extension, Protocol | defines prohib-that cannot be directed against, or destructiveness limited to,

ited indiscriminate attacks as: specific military objectives!
(a) those which are not directed at a specific As with virtually all law of war provisions that relate to tar-
military objective; geting decisions, application of this rule is fact intensive. The
(b) those which employ a method or means law of war is intentionally designed to provide general guid-
of combat which cannot be directed at a spe- ance to combatants. Commanders retain a great deal of flexi-
cific military objective; and, bility when analyzing the legality of targeting decisions.
(c) those which employ a method or means Article 51 should not be read to categorically prohibit any
of combat the effects of which cannot be lim- employment of non precision-guided munitions.
ited as required by this Protocaind conse-
guently, in each such case, are of a nature to The facts of the Caen bombardment, however, suggest that
strike military objectives and civilians or the target was the city itself, with little or no effort made to iden-
civilian objects without distinctiaff tify and target specific emplacements within the city. Article 51

is clearly intended to prohibit such weapon employment. Had
As the emphasis indicates, this provision does not mean thathe Allies identified enemy defensive positions co-mingled
the mere presence of civilians or civilian objects makes anywith the civilian population in the city, Article 51(5)(a) might
planned attack “indiscriminate.” Instead, it reinforces the prin- have impacted the target selection. This provision of Protocol
ciple of distinction by capturing the definition of indiscriminate | adds to the category of “indiscriminate attacks”:
targeting decisions, which by their nature cannot distinguish

between military objectives and the civilian population. The [A]n attack by bombardment by any methods
Official Commentary reinforces this conclusion: or means which treats as a single military
objective a number of clearly separated and
[T]he provision begins with a general prohi- distinct military objectives located in a city,
bition on indiscriminate attacks, i.e., attacks town, village or other area containing a simi-
in which no distinction is made. Some may lar concentration of civilians or civilian
think that this general rule should have suf- objects . . .72
ficed, but the conference considered that it
should define the three types of attack cov- The Official Commentary indicates that this provision was a
ered by the general expression “indiscrimi- direct response to the devastation caused by the type of area or

nate attacks™

68. This “proportionality” test is used in Protocol | to define the meaning of an indiscriminate &&sRP |, supranote 50, art. 51(5)(b). It is also stated as a
component of the Article 57 precautions in the attack obligats®esjd.art. 57(2)(a), (b). I1fFM 27-10it is a “stand-alone” provision which indicates that “loss of
life and damage to property incidental to attacks must not be excessive in relation to the concrete and direct militayy tdvargained.” FM 27-16upranote

49, ath .

69. GP lsupranote 52, art. 51(4) (emphasis added).

70. GOMMENTARY, supranote 57, at 620.

71. Id.

72. GP lsupranote 52, art. 51(5).
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“carpet” bombing exemplified by the Caen operatién.

objectives to be attacked [were] neither civilians or civilian

Although the devastation caused by such bombing may in noobjects . . . but [were] military objectives . .”7 /Although Ger-
way be intended, it is considered an indiscriminate employmentman defensive positions did exist within the dily] 27-10and
of a method of warfare, and therefore prohibited.

Protocol | would have prohibited treating distinct military
objectives within a civilian population area as one overall mil-

The next sub-component of the principle of protecting the itary objective. Thus, the presence of defensive positions

civilian population from the harmful effects of hostilities is the within the city arguably would not have justified treating the
obligation to take certain precautions during combat opera-entire city as a single objective. If the Allies had targeted the
tions. Article 57 of Protocol | is devoted to implementing this individual defensive positions within the city separately, the

requirement. Entitled “precautions in atta¢kjt establishes

method or means of combat that was employed should have

the general rule, applicableboththe attacking and defending been such that the effects could be relatively limited to these
force. Article 57 provides that, “[I]n the conduct of military objectives’® Carpet bombing of a city does not appear to com-
operations, constant care shall be taken to spare the civiliarport with this restriction.

population, civilians, and civilian object&.” The following
summary illustrates the nature of the specific provisions of
Article 57 that are intended to implement this general rule:

Had either Protocol | or the current versionFdd 27-10

» The parties to the conflict must do every-
thing feasible to verify that targets of attack
are valid military objectives;

» The parties to the conflict must do every-
thing feasible to choose means and methods
of combat which will avoid or minimize
harm to civilians or their property;

» when circumstances permthe parties to
the conflict must provide advance warnings
for attacks which may affect the civilian pop-
ulation;

* when choosing among several military
objectives for obtaining a similar military
advantage, the parties to the conflict must
select the objective with the least likelihood
of causing civilian casualties; and,

* The parties to the conflict must suspend,
cancel, or refrain from launching any attack
which may be expected to cause incidental
harm to civilians or their property that would
be excessive in relation to the concrete and
direct military advantage anticipaté&d.

An advance warning requirement is a component of Article
57. It appears that the Germans actually took measures to this
end. They advised the local population to flee the city. Noth-
ing, however, indicates that the Allies attempted a similar warn-
ing. No such warning would be required if Allied planners
believed that it would compromise the mission. Under such cir-
cumstances, the commander may reasonably conclude that the
warning would not be feasible or permitted by the circum-
stances. This is a key caveat to the duties imposed by Article
577 This conclusion must be made in good faith, based on all
the information available to the commander at the time. In the
example of Caen, enemy expectation of a continued attack is
not the exclusive factor in assessing the feasibility of a warning.
Multiple factors impact this decision. The record is insufficient
to make a clear retrospective assessment. What is clear, how-
ever, is that in such circumstances, a warning should at least be
considered. In contemporary practice, implementing this pro-
vision requires close coordination with psychological opera-
tions assets within the command.

Another issue that is related to Article 57 is whether other
similar objectives could have been selected to achieve a similar
advantage while reducing harm to civilians. This raises the dif-
ficult issue of what constitutes a “similar military advantaje.”
Discussion of this provision in the Official Commentary
focuses on civilian objects that are used to support the enemy
war effort, such as transportation facilities and economic tar

been in effect at the time of the bombardment of Caen, the

Allies should have done “everything feasible to verify that the

73.

74.

75.

“It is characteristic of such bombing that it destroys all life in a specific area and razes to the ground all btiitedsrere. There were many examples of
such bombing during the Second World War, and also during some more recent conflictsoMmENTERY, supranote 55, at 624.

GP lsupranote 52, art. 57.

Id.

76. See id.

77. SeeFM 27-10,supranote 51, at 5see alsdGP |,supranote 52, art. 57(2)(a).
78. SeeFM 27-10,supranote 51, at 5see alsdGP |, supranote 52, art. 57(2)(a).
79. See e.gGP I,supranote 52, art. 57(2).

80. GP lsupranote 52, art. 57(3).
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gets® The Official Commentary indicates that such targets can
often be disabled without totally devastating the civilian infra-
structure. The Commentary then indicates that Article 57
requires this course of action. The more difficult aspect of this
provision, however, is determining how increased risk or cost
to the attacker factors into this equation. Does the increased
risk or cost related to attacking an alternate target justify the
conclusion that the ultimate military advantage is no longer the
same or similar? Although not addressed in the Official Com-
mentary, it seems logical that considering the increased “cost”

[L]oss of life and damage to property inci-
dental to attacks must not be excessive in
relation to the concrete and direct military
advantage expected to be gained. Those who
plan or decide upon an attack, therefore, must
take all reasonable steps to ensure . . . that
these objectives may be attacked without
probable losses in lives and damage to prop-
erty disproportionate to the military advan-
tage anticipated®

of attacking an alternate target is legitimate. Denying the com-
mander the right to factor friendly “cost” into the equation of  This prohibition of attacks that would cause civilian harm
what constitutes a similar military advantage would always that is excessive in relation to the “concrete and direct military
require him to sacrifice his force to protect civilians. This result advantage to be gainéd’is perhaps the most challenging
is contrary to the basic concepts of the law of war, which bal-aspect of the law related to employment of methods and means
ances the needs of the force with the dictates of humanity. of warfare. According to the Official Commentary, there was a
great deal of debate related to these provisions and much criti-
In the Caen example, the Allies arguably may have reducedcism aimed at the imprecise nature of the language used in the
the city’s defenses by bypassing the city. This may also have'test.”®® This test, however, is based on a presumption that the
been achieved by attacking other enemy concentrations outsidbasic rule of minimizing civilian harm should always be a guide
the city, rendering the Caen’s defenders unsupported. What i$or military planners?¢ that the rule will be applied in good faith
impossible to analyze is the anticipated cost to the Allies of by military commanders who are cognizant of this imperétive,
such alternate courses of action. If the anticipated cost wouldand that it is the last step in an analytical process intended to
have been greater than that of the course of action selected, thensure the destructive effects of combat are minimized.
military advantage should not have been considered the same or
similar. Although the resulting harm to civilians might have  The Official Commentary indicates that this “proportional-
been reduced, the alternate target selection requirement of Artiity” test is only one aspect of a larger analytical process
cle 57 would have been inapplicable. intended to protect civilians. In response to the argument that
the “proportionality” rule of Protocol | legalizesyattack, so
The final aspect of the precautionary obligations as codifiedlong as the loss of civilian life or damage to civilian property is
in Article 57 is the requirement to suspend, cancel, or refrainnot excessive in relation to the concrete and direct military

from launching, or suspend any attack that may cause incidenadvantage anticipated, the Commentary states:

tal harm to civilians or their property which would be excessive
in relation to the concrete and direct military advantage antici-
pated.

This rule is a sub-component of the rule that prohibits “indis-
criminate” attacks in Article 51, and the “precautionary mea-
sures” rule of Article 57. It is commonly treated as a stand-
alone “test” for analyzing the legality of targeting decisions.
While FM 27-10incorporates language similar to that in Article
51, it also utilizes the term “disproportionate” in defining
“unnecessary killing and devastatidf."Specifically,FM 27-

10 provides that:

81. (OMMENTARY, supranote 57, at 687.
82. FM 27-10supranote 51, at 5.

83. Id. (emphasis added).

84. GP lsupranote 52, art. 51(5)(b).
85. (OMMENTARY, supranote 57, at 625.

86. Seeid.

This theory is manifestly incorrect. In order
to comply with the conditions, the attack
must be directed against a military objective
with means which are not disproportionate in
relation to the objective, but are suited to
destroying only that objective, and the effects
of the attacks must be limited in the way
required by the Protocomoreover,even
after those conditions are fulfilled, the inci-
dental civilian losses and damages must not
be excessiv&

87. Seelieutenant Colonel William J. Fenrickhe Rule of Proportionality and Protocol | in Conventional Warf@&Mi. L. Rev. 91 (1982).

88. (OMMENTARY, supranote 57, at 625-26.
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Thus, although imprecise, the “proportionality” test embod- Montgomery’s perspective, there was some military advantage
ied in both Article 51 and Article 57 of Protocol | can be viewed to be gained by the bombardment, that advantage would not
as the critical “last line of defense” against inflicting unin- justify the attackf the anticipated harm to civilians or their
tended civilian harm on such a scale that is tantamount to beingroperty would be excessive in relation to that advantage. Fac-
“indiscriminate.” tors that weigh against the legality of the Caen bombardment

include: bombing the center of a city, without any advance

This “proportionality test” is perhaps the most difficult warning, deliberately well behind the main area of enemy resis-
obstacle to overcome when attempting to justify the legality of tance in order to avoid friendly casualties, and knowledge that
the Caen bombardment within the context of Protocol I. Wasonly a small portion of the overall enemy defenses were located
there a military objective? Certainly the presence of Germanwithin the city.
defenses within the city satisfied this test. What was the con-
crete and direct military advantage to be gained? Assuming Whether the bombardment of Caen would have violated the
that the Allies believed that the bombardment would substan-contemporary law of war principle of minimizing harm to civil-
tially aid the ground offensive, there is some evidence that theans is less relevant than the value that the operation provides in
city was not bombed because of the decisive effect that wasllustrating the need for such a principle. Many other examples
anticipated, but because it was well behind the main battle areagxist in the history of modern warfare. Recent history also
thereby limiting the risk of friendly casualties. Max Hastings illustrates that situations implicating this principle are in no
highlights the overall negligible military advantage of the bom- way limited to international armed conflict. Operations other

bardment: than war, which are replete with complex force protection and
distinction issues, also involve the imperative to minimize the

The use of the heavy bombers reflected the harm caused to civilians. One need only reflect upon the battles
belief of Montgomery and the Allied high in the “mean streets of Mogadishu” to understand how complex
command that they must now resort to des- the implementation of this principle becomes in such confused
perate measures to pave the way for a ground environments. Yet to the great distinction of the armed forces
assault. With hindsight, this action came to of the United States, this principle has been, and continues to
be regarded as one of the most futile air be, a key component to mission success.
attacks of the war. Through no fault of their
own, the airmen bombed well back from the Conduct-based rules of engagement clearly manifest how
forward line to avoid the risk of hitting Brit- this principle is transmitted to the lowest levels of mission exe-
ish troops, and inflicted negligible damage cution. These rules call upon the skills of the American soldier
upon the German defences. Only the old city in limiting the use of deadly force to those situations that are
of Caen paid the full pric&. warranted by all of the available facts. This principle must also

permeate the planning and targeting process at all levels of

Even Hastings, however, acknowledges that the futility of command. To this end, judge advocates must be thoroughly
the attack is a matter of hindsight. In analyzing compliance familiar with the details of the law of war that implement this
with the “proportionality” standard of Protocol I, it is not hind- principle, and totally integrated in the planning process, partic-
sight that is determinative, but the facts that are available to thaularly the targeting process. Understanding the underlying pur-
commander at the time of the targeting deciSfoWhether poses of these rules will enhance the ability to effectively apply
Montgomery and the Allied planners believed that there would them during this process. Major Corn.
be a positive effect on the operation is doubtful. This, however,
does not end the analysis. Even if it can be argued that, from

89. Id. at 222.

90. GMMENTARY, supranote 57, at 681See alsd-enrick,supranote 87, at 108 (indicating that the United States delegation to the Protocol | drafting conference
stated: “Commanders and others responsible for planning, deciding upon or executing attacks necessarily have to reaoh tleeisasis of their assessment of

the information from all sources which is available to them at the relevant time,” citimgr8cPlon oF WAR VicTivs: ProTocoL | To THE GENEVA CONVENTIONS 334,

336 (H. Levie ed., 1980)).
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The Art of Trial Advocacy

Faculty, The Judge Advocate General’'s School, U.S. Army

Instructions—An Often Overlooked Advocacy Tool instructions that may apply. This includes instructions on the
charged offenses, lesser-included offenses that may be raised
Introduction by the evidence, special defenses, and evidentiary instructions.

If you do this early in the process, you will have a better grasp
You have just questioned the last witness in your first court- of the legal concepts that apply to your case. You will also
martial, a hotly contested case. As you sink into your seat, yolknow what issues you will need to raise to get favorable instruc-
find yourself mentally and physically exhausted, but pleasedtions, and how to prepare your case to avoid unfavorable
with yourself for surviving the two-day ordeal. You now start instructions.
thinking about the spectacular closing argument that you have
rehearsed and refined over the past month. Suddenly, the
judge’s voice brings you back to reality when she says, “Coun- Sources of Instructions
sel, after a short recess let’s discuss any proposed instructions
that you have.” You remember something about instructions There are several sources to look to for instructions. The
from the basic course, but you thought that preparing instruc-first source should always be thlitary Judge’s Benchbook
tions was the judge’s job. To make matters worse, the opposingBenchbook® The Benchbooksets out the instructions that
counsel walks over and drops a thirty-page packet of his projudges must give on the elements of the charged offenses and
posed instructions on your desk. Suddenly you get a poundingany lesser-included offenses that are raised by the evidence. It
headache and curse yourself for not thinking about instructionsalso contains detailed instructions on special defenses and other
during your trial preparation. evidentiary instructions. To see what instructions may apply to
your case, look at the list of instructions at Appendix J of the
All too often counsel neglect the instructions phase of trial Benchbook
preparation until very late in the process. In so doing, they fall
to use a valuable advocacy tool to help them prepare their case Advocates can also look to other sources for instructions not
and focus panel members on the weaknesses of the opponent®ntained in th&enchbook Military and federal cases are an
case. During the instructions phase of a trial, the military judgeexcellent source for this information. Another good source is
advises the members on the relevant points of law that apply td-ederal Jury Practice and Instructions.
the case and other issues that have been raised by the evidence.
Prepared counsel can reference these instructions at key points
of the trial to enhance the credibility of their position. Counsel Prepare a Packet
can also draft and propose instructions to the military judge that
will be helpful to their case. This, however, requires prior plan-  Counsel can also draft a set of proposed instructions for the
ning. military judge in advance. This is more effective than simply
asking the judge to give an instruction and relying on the judge
to do all the drafting. If you can present the judge and opposing
Time to Prepare counsel with a draft that the judge can modify, you will save
time and make the judge’s job much easier. You will also be
As the above scenario illustrates, the end of the trial is notable to craft the instruction in a light that is most favorable to
the time to start thinking about instructions. Effective use of your position. While the judge may modify your proposals, at
instructions requires backward planning. Just as it is a goodleast you have provided him with a starting point. With the
practice to begin your case preparation by writing a closing advent of theComputerized Benchbobkounsel should have
argument, it is also important to look at potential instructions little difficulty drafting instructions to fit the facts of their case.
early in the case. After analyzing the strengths and weaknesses
of your case and your opponent’s case, start looking at the

1. SeeMaNuAL FOR CoURTSMARTIAL, UNITED StATES, R.C.M. 920 (1995).

2. Seelieutenant Colonel James L. Pofijal Plan . . . From the Rear Mar¢irwy Law., June 1998, at 21.
3. U.S. PToFARMY, Pam. 27-9, MLITARY JUDGE's BEncHBoOK (30 Sept. 1996).

4. KeviN F. O'MALLEY ET AL., FEDERAL JURY PRACTICE AND INSTRUCTIONS(1992).

5. TheComputerized Benchbodkfound in the Benchbook Download Library in the Files section on the BBS main menu.
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Incorporate Instructions your presentation because you are associating your position

with information that the judge provided.
Thinking about instructions in advance of trial also allows

you to incorporate important instructions into portions of your Conclusion

case. For example, if you know that your case will involve

issues of self-defense, you can refer to the instructions in voir Counsel who wait until the end of the trial to start thinking
dire and elicit a promise from the panel members that they will about instructions ignore a powerful advocacy tool. The effec-
follow the judge’s instructions when deciding if self-defense tive use of instructions will enable counsel to reinforce the the-
exists. Closing argument is another opportunity to incorporateory of the case, associate arguments with statements made by
instructions. If you impeached a key witness by demonstratingthe judge, and focus panel members on the weaknesses of the
his character for untruthfulness, referring members to theopposing counsel’s position. The key is to think ahead and to
instruction the judge gave on witness credibility will strengthen prepare instructions early in the process. Major Hansen.
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USALSA Report

United States Army Legal Services Agency

The Environmental Law Division (ELD), United States mated to be “well into the tens of millions of dollaPs.The
Army Legal Services Agency, produces the Environmental EPA filed the suit in 1989 and named CPC International and
Law Division Bulletin, which is designed to inform Army envi-  Arnold Ott (owner of the now defunct Ott Chemical Company),
ronmental law practitioners about current developments inamong others, as potentially responsible patties.
environmental law. The ELD distributes its bulletin electroni-
cally in the environmental files area of the Legal Automated  The district court found CPC liable as an operator. In doing
Army-Wide Systems Bulletin Board Service. The latest issue, so, the court applied the “actual control” test that was used in
volume 5, number 9, is reproduced in part below. FMC Corp,” and focused on CPC'’s control over Ott Chemical

Company? The Court of Appeals for the Sixth Circuit reversed
the district court and ruled that a parent corporation could only
Supreme Court Clarifies Corporate Liability be liable as an operator when the corporate form has been mis-
for Parent Corporations used and the corporate veil can be piefced.

On 8 June 1998, the United States Supreme Court issued an The United States Supreme Court analyzed parent corpora-
opinion in the case dflnited States v. Bestfootlf which a tion liability under two distinct legal theories: the derivative
unanimous Court provided guidance on the issue of parent corliability of a parent corporation for the activities of a subsidiary,
poration liability for the actions of its subsidiaries under the and the direct liability of a parent corporation for its own activ-
Comprehensive Environmental Response Compensation andties toward the facility in question. Regarding derivative lia-
Liability Act (CERCLA). The Court’s decision in this case bhility, the Court determined that the CERCLA did nothing to
may affect the Third Circuit’s analysis ®'MC Corp. v. United disturb the well-established principle of corporate law that a
States Department of Commercehich has been used to parent is not generally liable for the actions of its subsidiary
impose liability on federal agencies as an operator. unless the corporate form is misused. Under those circum-

stances, the corporate veil can be pierced and the parent can be

In Bestfoodsthe Environmental Protection Agency (EPA) held liable®
brought an action under CERCLA Section 107 for cleanup
costs at the site of Ott Chemical Company near Muskegon, The Court went on to address what is a separate issue — the
Michigan. Ott Chemical Company began operations on thisextent to which a parent corporation might be directly liable as
site in 1957 In 1965, Ott Chemical became a subsidiary of an operator for its activities at a facility. The Court first pro-
CPC International Corporation. CPC sold Ott Chemical Com- vided the following interpretation of the term “operator” under
pany to Story Chemical Company in 1972. Story operated thethe CERCLA:
chemical plant until its bankruptcy in 197 By 1981, the EPA
had started a cleanup of the site, with a total cost that was esti-

1. 118 S. Ct. 1876 (1998Feed2 U.S.C.A. 88 9601-9675 (West 1998) (providing information on the Comprehensive Environmental Response Compensation and
Liability Act).

2. 29 F.3d 833 (3rd Cir. 1994).

3. Bestfoods118 S. Ct. at 1882.

4. Seeid.

5. Id.at 1882.

6. See id.During the course of the appellate process of this case, CPC changed its name to Bédtfaods.

7. See generally FMC Corp29 F.3rdat 843-46.

8. United States v. Bestfoods et alL8 S. Ct. 1876, 1882 (1998).

9. Id. at 1885. Some circuits follow the rationale that parent corporations can only be liable when the corporate veil cad, vehiieaber circuits have held
that a parent that is actively involved in the affairs of a subsidiary can be liable as an operator (the “actual conwittitigstegard for whether the corporate veil

can be piercedSee idat n.8.

10. Id. at 1884-85. The Court discussed, but did not resolve, the issue of which law courts should use to decide veil-pieltamgr seteral common lanSee
id. at n.9.
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[An] operator must manage, direct, or con- presumes that many of the factors that the Third Circuit found

duct operationspecifically related to pollu- to be relevant to an agency'’s control, such as the government’s
tion, that is, operations having to do with the ability to direct raw materials to the plant and the government’s
leakage or disposal of hazardous waste, or involvement in labor issues at the plant, would not play a role
decisions about compliance with environ- in any new analysis of a federal agency’s operator status.

mental regulations*

Although each future case will be decided on the basis of its
The Court then rejected the district court’s use of the “actual unique factsBestfoodwwill certainly influence upcoming deci-
control” test to determine liability. Under this test, which had sions concerning federal liability. Major Romans.
been adopted by many circultsa parent corporation could be
liable under the Superfund if it exerted actual control over the
subsidiary that was responsible for the operation of the facil- New Executive Order on Native American Consultation
ity.?® The Court objected to the use of that test because it con-
fused direct and derivative liability by focusing on the On 14 May 1998, President Clinton signed Executive Order
relationship between the parent corporation and the subsidiaryl 3,084, Consultation and Coordination with Indian Tribal Gov-
corporation. According to the Court, the correct focus is the ernments® Executive Order 13,084 should not impose any
relationship between the parent corporation and the facility, asnew compliance requirements on individual installatiehs.
evidenced by the parent’s participation in the activities of the When read together with Executive Memorandum of April 29,
facility.’* In Bestfoodsthe evidence indicated that an individ- 1994 on Government-to-Government Relations with Native
ual who was an officer of CPC, but who was not an officer or American Tribal Governmen$,however, Executive Order
employee of Ott Chemical, played a significant role in the envi- 13,084 underscores the need for installations to develop proper
ronmental compliance policy of the Muskegon facilityThe consulting and coordinating procedures. These procedures
Court remanded the case to the district court for further inquiry should assist the installation to communicate with federally rec-
into this CPC employee’s role in light of the guidance that was ognized Indian tribes on issues and activities that affect their
provided in its opinior® land, resources, and governmental processes.

This opinion could have a substantial impact on federal Executive Order 13,084 and the executive memorandum
agency CERCLA liability. First, the Court seems to have dis- draw upon the United States Constitution, treaties, federal stat-
carded the “actual control” test, that was used by the Third Cir-utes, and case law to establish the following principles:
cuit in FMC Corp?” to find the federal government liable as an

operator. Itis unclear how the Court’s focus on the relationship (1) Tribes are domestic dependent Nations.
between a parent corporation and a facility would apply in sit- As such, tribes remain sovereign nations,
uations where federal agencies have been involved with a par- exercising inherent sovereign powers over
ticular type of industrial operation. Significantly, the Court tribal members and territory.

sharpened the definition of “operator” to include only those (2) Tribes have the right to self-government.
activities that are specifically related to the disposal of hazard- The federal government must recognize
ous waste and environmental compliaffcelhis definition tribal sovereignty and should carry out its

11. Id. at 1887 (emphasis added).

12. See supraote 9 and accompanying text.

13. Bestfoods118 S. Ct. at 1887.

14. 1d. at 1889.

15. Id. at 1890.

16. Id.

17. FMC Corp. v. United States Dep’t of Commerce, 29 F.3d 833, 843-46 (3rd Cir. 1994).

18. Bestfoods118 S. Ct. at 1887.

19. 63 Fed. Reg. 27,655 (1998yailable at1998 WL 248884 (Pres.).

20. Executive Order 13,084 is primarily concerned with agency development of regulations and regulatory practices atithpaffeiesstribal communities in a
significant or uniqgue manner. It is not clear whether the development of integrated cultural resource management plangnstaliation planning and manage-

ment documents fall within the scope of agency policy.

21. 59 Fed. Reg. 22,951 (1994yailable at1994 WL 163120 (Pres.).
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activities in a manner that is protective of Proposed Executive Order on Alien Species
tribal self-government, trust resources, and

the full spectrum of tribal legal rights, includ- The Department of the Interior has proposed an executive
ing those provided by treaty. order, entitled “Invasive Alien Species.” This proposed execu-
(3) Federal agencies ensure compliance with tive order defines “alien species” as any species or viable bio-
the foregoing legal mandates by establishing logical material derived from a species that is not a native
relationships with appropriate tribes on a species in that ecosystem. The definition of “invasive alien
government-to-government basis and con- species” is an alien species that does or could harm the econ-
sulting with such tribes in accordance with omy, ecology, or human health of the United States if it is intro-
that relationship. duced. If adopted, the executive order will require federal

agencies to implement measures to prevent the introduction and
Additional information and guidance on tribal consultation to control the spread of invasive alien species into the ecosys-
can be found in thé&rmy Guidelines for Consultation with  tems. Information regarding the final adoption of this execu-
Native Americans These guidelines are included as Appendix tive order will be published in future ELD Bulletins. Major
G in the draft oDepartment of Army Pamphlet 20GAd at the Shields.
U.S. Army Environmental Center web page, conservation sec-
tion, at_http://aec-www.apgea.army.mil:8080Ir. Farley.

Colorado Clean Air Bill Goes Up In Smoke

Proposed Lead-Based Paint (LBP) Rule The Governor of Colorado recently vetoed an attempt by the
Colorado State Legislature to discriminate against federal agen-
On 3 June 1998, the EPA issued a proposeéf uieler the cies under its Clean Air Act (CAA)authority. The governor
authority of Section 403 of the Toxic Substances Control Act acted to strike down Senate Bill 98-604t the urging of Ms.
(TSCA)2 Under this section, the EPA is required to identify Sherri Goodman, Deputy Undersecretary of Defense for Envi-
lead-based paint hazards. This identification is crucial becauseonmental Security (DUSD-ES), the Department of Agricul-
federal facilities are obligated to abate, prior to transfer, hazarddure, and the Department of the Interior. The process whereby
that are present in target housing built before 96Dhe pro- this result came about serves as a good example of how Army
posed rule establishes numeric levels to identify hazards. In theegional environmental coordinators (RECs) and their staffs
soil context, hazard levels are established as 2000 parts per mitan be effective advocates for Department of Defense (DOD)
lion.2> This level is considerably more stringent than current interests.
guidelines, which establish 5000 parts per million as the hazard
level 26 Adoption of the more stringent level could have impor- In early 1998, state senators began to push for the passage of
tant fiscal ramifications for installations that are transferring Senate Bill 98-004, a measure that would direct the Colorado
property, particularly in the base closure and realignment sce-Air Quality Control Commission to ensure that all federal facil-
nario. Any environmental law specialist (ELS) who wishes to ities minimize air emissions to the maximum extent practicable.
provide comments to this proposed rule should coordinateThis requirement was intended to reduce the impacts of federal
through this office. Lieutenant Colonel Polchek. facilities on both the attainment and maintenance of national
ambient air quality standards and the achievement of federal
and state visibility goals. The bill requires that each federal

22. Lead, Identification of Dangerous Levels of Lead, 63 Fed. Reg. 30,302 (1998) (to be codified at 40 C.F.R. pt. 745) Jprop8s1998).

23. 15 U.S.C.A. 8§ 403 (West 1998). Section 403 was actually created by Title X of the Residential Lead-Based Paint HezandA&Reds an amendment to
TSCA. SeeThe Residential Lead-Based Paint Hazard Reduction Act of 1992, Pub. L. No. 102-550, § 1021(a), 106 Stat. 3916 (1992).

24. 42 U.S.C.A. § 4822(a)(3) (West 1998). While the problem that is faced by most installations is primarily with lepdibtssedthe soil, this rule will also
cover hazards that are associated with dust.

25. Lead, Identification of Dangerous Levels of Lead, 63 Fed. Reg. 30,353.

26. SeeU.S. DeP'1 oF HousiNGg AND URBAN DEv., GUIDELINES FOR THE EVALUATION AND CoNTROL OF LEAD-BASED PAINT HAzARDS IN Housing (1995).  Although this
source is only guidance, it has served as the unofficial standard within most military departments.

27. 42 U.S.C.A. 88 7401-7671 (West 1998).

28. S.98-004, 61st Leg., 2d Sess. (Colo. 1998).
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agency submit its land management plans to the commissiorenforcement issues. Thiandbookgave ELSs a kit containing
for review and, after a public hearing, make any changes to théhe basic tools that are needed for successful negotiations of
land management plans that are required by the commissionenforcement actions. We hope that it has become an important
As there is no similar set of requirements that applies to non+esource in your efforts to advocate your command’s interests
federal entities, Senate Bill 98-004 exceeds the limited waiverin this complex and sometimes contentious arena. If you do not
of sovereign immunity in the CAA. already have thélandbook you can download it from the
Environmental Law Library on the LAAWS BBS.

The bill claims that significant contributions to regional haze
and visibility impairment emanate from federal lands, particu- Last summer ELD employed the talents of a reserve compo-
larly smoke from prescribed burning activities. A potentially nent judge advocate to help us update and revidéathdbook
adverse impact from the bill, however, is that it allows direct We would appreciate your assistance to ensure thatahd-
state regulation of virtually every source of airborne emissionsbook remains relevant and responsive to your needs. This
at a federal facility. Such regulation would extend into areasincludes: identifying topics that should be addressed, pointing
such as grounds maintenance, the timing and manner of DOut unclear statements or policies, and challenging the wisdom
training operations (including obscurant use), weapons firing, of recommendations or policies that are now inthadbook
and aircraft flights.

We also hope to focus on thiandbook'sappendix portion,

Throughout the limited lifetime of Senate Bill 98-004, the which is not presently located with the on-line version. To
staff in the Army’s Western Regional Environmental Office solve this problem, the next edition of tHandbookand its
(also the DOD REC for EPA Region VIII) was vigilant in rep- appendix will be on the BBS and e-mailed out to the major
resenting the interests of the Army and DOD, and in keepingcommand and installation ELSs. When revising the appendix,
higher headquarters and interested parties within the regiorwe intend to trim out items that are not essential to your practice
informed. The REC ensured that the Army’s concerns aboutand may include references to internet web sites.
the legal authority for Senate Bill 98-004 and the severe
impacts on military services were communicated to the Colo- We expect to limit the revisddandbookto about one hun-
rado State Legislature and the Governor of Colorado. In addi-dred pages and will try to keep the appendix material to about
tion, close coordination with the Governor’s Office, after the same size. Because you will be part of the revision process,
passage of the bill, was instrumental in facilitating a timely we would like for you to think about the sorts of issues that need
request from the DUSD-ES for the Governor to veto the bill.  to be addressed. To help get you started, we have listed several

topics that will be added or updated in the revidaddbook
While the Governor of Colorado did not explicitly credit his

decision to veto Senate Bill 98-004 to the letters that he —EPA's new policy on supplemental envi-
received from DOD and other federal agencies, his public state- ronmental projects;

ments clearly echoed the concerns set out in the federal agen- —EPA’s policy (revised in October 1997) on
cies’ letters. Certainly the input from the REC’s staff use of RCRA §7003 orders;

throughout the legislative process and the letter from the —EPA's use of RCRA 86003 authority to
DUSD-ES were part of an important effort to influence the pro- make onerous information requests;

cess as well as make DOD'’s concerns a part of the record. In —EPA's authority to issue punitive adminis-
contrast, failure to have participated in this process would have trative fines under the Clean Air Act;

clearly indicated a lack of interest in the outcome. The REC’s —EPA's efforts to issue punitive fines for
efforts in this case illustrate how essential it is to have REC underground storage tank violations; and,
staffs throughout the Army identify thorny regional issues and —Regulator attempts to bring media
facilitate their diplomatic resolution. This REC’s “ounce of enforcement actions for CERCLA opera-
prevention” is sure to net many “pounds of cure.” Lieutenant tions.

Colonel Jaynes.
If you have run into particularly helpful resources on
enforcement actions, please e-mail or fax them in. Please e-
Call for Input to Civil/Criminal Liability Handbook mail me (jaynera@hqda.army.mil), write, or phone (703-696-
1569; fax -2940) with your ideas on any aspects oHard-
Last year, environmental law specialists (ELSs) published bookthat could be strengthened. Lieutenant Colonel Richard
the first edition of itEnvironmental Criminal and Civil Liabil- ~ Jaynes.
ity Handbookafter many months of effort. Our intention was
to create a resource for ELSs to use when dealing with difficult
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Claims Report

United States Army Claims Service

Personnel Claims Notes staff judge advocate; it cannot be delegit@&kcause the staff
judge advocate is the only individual who can waive the maxi-
Inclusion of Proper Forms in Claims Files mums, he is also the only person who can disapprove such

waivers. Therefore, if the issue of waiver is reasonably raised
The United States Army Claims Service (USARCS) has in & personnel claim, the claim should be forwarded to the staff
received several requests for reconsideration from field claimsjudge advocate to decide whether waiver is appropriate.
offices that do not include a U.S. Department of Defense (DD)
Form 1842 or a DD Form 1844in the file. Typically, the field For example, suppose a claimant requests waiver of the
office recommends that the USARCS deny the request. How-$3000 maximum amount allowable for an item of furniture. If
ever, if the USARCS decides to pay the claim, it is impossible the claimant provides adequate evidence that the piece of furni-
to determine the amount to pay without one of these forms.  ture is worth $5000 and it has been completely destroyed (it
cannot be economically repaired), the claim should be for-
Paragraph 11-9b ddepartment of the Army Pamphlet 27- warded to the staff judge advocate. It would not be appropriate
162 states: “Initially, the claim does not need to be submitted for a claims judge advocate to settle the claim by limiting pay-
on DD Forms 1842 and 1844; however, these forms must benent to the maximum amount allowable ($3000), because the
submitted before the claim may be paidf'goes on to provide  staff judge advocate is the only person who can decide whether
that claimants who submit such claims should be informed inOr not to waive the maximum. On the other hand, if the claim-
Writing that they must submit proper|y Comp|eted forms within ant has not submitted adequate evidence that the piece of furni-
a fixed period of time (normally thirty days). This requirement ture is currently worth over $3000 (after taking appropriate
pertains to all chapter 1tlaims (regardless of the date filed) in deductions for depreciation), the claim need not be forwarded
order to be considered proper|y presented claims. to the staff judge advocate. In this case, it is appropriate fora
claims judge advocate to settle the claim by paying the claimant
This reminder will allow the USARCS to take immediate the depreciated value of the piece of furniture. Such a claim
action on reconsideration requests and will avoid the need td1eed not be forwarded to the staff judge advocate unless the
return claims to the originating office for inclusion of claims claimant submits a proper request for reconsideration.

forms. Ms. Shollenberger.
It is important for staff judge advocates to remember that

strict requirements must be met before maximum amounts

Staff Judge Advocates Must Personally Approve and allowable can be waived. The claimant must demonstrate good

Disapprove Waivers of Maximums cause for the waiver and provide clear and convincing evidence

that (1) the property was not held for use in a business, (2) the

The new version oArmy Regulation (AR) 27-2flves staff ~ property was owned by the claimant, (3) the property had the

judge advocates the authority to waive the maximum amountsvalue claimed, and (4) the property was lost or damaged in the
allowable contained in the Allowance List-Depreciation manner that was alleged by the clainfaiite staff judge advo-

Guide® This new authority must be exercised personally by the

1. U.S. Dep't of Defense, DD Form 1842, Claim for Loss or Damage to Personal Property Incident to Service (Dec. 1988).

2. U.S. Dep't of Defense, DD Form 1844, List of Property and Claims Analysis Chart (Feb. 1989).

3. U.S. FToFARMY, Pam 27-162, CaiMs Procebures(1 Apr. 1998) [hereinafter DAAR 27-162].

4. U.S. BFToF ARMY, ReG. 27-20, Gaivs, ch. 11 (31 Dec. 1997) [hereinafter AR 27-20].

5. The new version AR 27-20delegates the authority to waive maximum amounts allowable to the heads of area claimsloffpggs. 11-14b. The heads of
area claims offices are generally staff judge advocategara. 1-5e(1). The Allowance List-Depreciation Guide is reproduced imRARP-162 supranote 3, thl.
11-1.

6. AR 27-20supranote 4, para. 11-14b.

7. ld.
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cate must personally sign a memorandum certifying this infor- tional agreement between the United States and a foreign
mation?® nation!? The rules that govern the processing of claims under
the three statutes or agreements may be fourdRir27-20
Good cause for waiver of a maximum amount allowable canchapters 3, 7, and 10 respectivElyThese statutes or agree-
consist of various justifications. One example is evidence thatments generally create a process for adjudicating claims that is
a claimant was unaware of the value of the item that he posimuch different from that required by the Federal Tort Claims
sessed and, therefore, did not obtain insurance or other prote&ct (FTCA).* Therefore, it is imperative that the claimant and
tion. Another example is where a claimant was not reasonablythe government properly handle these claims. After receiving
able to obtain insurance protection because it was not availabla foreign claim, the claims office should first determine the
in the area where he was stationed. The evidence that supportscation where the tort is alleged to have occurred.
“good cause” need not be clear and convinéitiys standard
only applies to the four factors listed above (non-business
nature of the property, ownership, value, and manner of loss). Claims for Actions Within the United States
Lieutenant Colonel Masterton.
If the action that gave rise to the claim occurred within the
United States, its commonwealths, or possessions, the claims

Tort Claims Note attorney must determine whether the tortfeasor is a foreign mil-
itary member who is in the United States on official duty under
Foreign Claims—Not Just for Overseas Offices a SOFA® an American military member, or a civilian federal

employee. If the tortfeasor is a foreign military member, the
Foreign claims are often thought of by most claims offices SOFA applies and the claim should be forwarded to the Foreign
within the United States as just that—claims that are foreign toTorts Branch (FTB) at the USARCS, as the receiving state
them. However, many claims offices within the United States Office (RSO)® If the tortfeasor is an American military mem-
receive foreign claims. These offices need to recognize foreigner or a civilian federal employee, either the MCA or the FTCA
claims, know the proper method of processing these claims, an@pplies and your office should process the claim in the manner
advise the claimant or his attorney on how to properly presentthat is dictated by those provisions.
the claim. Recently, the USARCS received several foreign
claims that were improperly processed at installation claims
offices. The attorneys who represented many of these claim-  Claims for Actions Arising Outside of the United States
ants were given incorrect advice. This note will assist claims
personnel identify foreign claims and process them properly. If, however, the action that gave rise to the claim occurred
outside of the United States and its territories, the claims attor-

Foreign claims are handled under one of three statutes op€y must determine whether the country in which it occurred
under an international agreement. They may fall under the Mil-has enacted a SOFA with the United Statdéa SOFA exists,
itary Claims Act (MCA) a Status of Forces Agreement it controls the processing of the claim. Within the claims arena,
(SOFA), the Foreign Claims Act (FCA)or another interna-  SOFAs divide the world into two types of claimants: “third par-

8. Id.

9. Id.

10. 10 U.S.C.A§ 2734a, b (West 1998).
11. Id. § 2736.

12. 1d.§ 2734

13. AR 27-20supranote 4, chs. 3,7,10.
14. |d. 88 2671-2680.

15. AR 27-20supranote 4, para. 7-1c.

16. SOFAs refer to the country in which foreign troops are present as the “receiving state” and the country that previdedphas the “sending state.” Thus,
the United States is referred to as the receiving state when foreign troops are present within it.

17. Countries that have entered into SOFAs with the United States include members of North Atlantic Treaty OrganizatiofBENAII@) Canada, Denmark,
France, Germany, Greece, ltaly, Luxembourg, the Netherlands, Norway, Portugal, Turkey, the United Kingdom, Spain, and &gyaaréets Allied Powers
Europe (SHAPE)), Iceland (although a member of NATO, Iceland has not subscribed to the North Atlantic Treaty OrganizatipBQFATIGt has executed a
bilateral agreement with the United States which applies only to United States forces in Iceland, but not Icelandicferdeged {States), Japan, Korea, the Peo-
ple’s Republic of China (Taiwan), and Australia. AR 272franote 4, para. 7-1c; DAAR. 27-162 supranote 3.
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ties” and “all others® The term “third party” is defined by Claims Arising in Nations without a SOFA

each individual signatory to a SOFAbut generally includes

anyone who is not a member of the force, a civilian component If the claim arises in a nation that does not have a SOFA

of the force, or a dependent of a member of the force or civilianwith the United States, the issue focuses on the domicile of the

component of the force. Thus, “third parties” are typically tour- claimant. The FCA applies to claimants who are “inhabitants

ists, business travelers, or inhabitants of foreign nations whoof foreign countries?® “Inhabitant” is not defined by the FCA,

are present within the receiving state. however, undeDA Pam. 27-162he term “inhabitant” does not
refer to citizenship or nationality. Rather, the definition of
“inhabitant” depends upon “whether the claimant dwells in and

Claims Arising in Nations with a SOFA has assumed a definite place in the economic and social life of

the foreign country?* Thus, an American citizen who perma-

If the claimant is a “third party” under the SOFA as defined nently resides in a foreign country may be an “inhabitant” of
by the receiving state, the claimant must file his claim against athat foreign country. However, soldiers or civilian federal
member of the sending state with the RSO that is designate@mployees who are stationed in the foreign country on military
under that nation’s law®. (See Appendix A for a listing of  orders, their dependents, and American citizens who are in a
RSOs in Germany and Korea.) The U.S. District Court for the foreign country as tourists or business travelers are not “inhab-
District of Columbia has held that claims provisions under a itants.”” A claimant need not be an inhabitant of the country in
SOFA are the exclusive remedy for claims against the Unitedwhich the tort occurred for the FCA to apply. Thus, an inhab-
States arising overse#s.Some receiving states, such as Ger- itant of Bolivia who is injured by the negligent act of a United
many, impose a shorter period in which to file claims than do States government official in Columbia may file a claim under
the FTCA or MCA?2 Thus, it is imperative that a United States the FCA.
claims office that receives such a claim immediately inform the
claimant or his attorney of the requirement to file under the Claims that arise under the FCA are processed by Foreign
SOFA. Claims offices that receive a SOFA claim should not Claims Commissions (FCC?%).If a United States claims office
accept the claim, but should prepare a memorandum for recoravithin the United States receives an FCA claim and has a FCC
that the claim was presented. The memorandum should includevith sufficient financial authorif to process the claim, the
the date that the claim was presented; many RSOs accept thataim should be referred to that FCC; otherwise, the claim
date to toll their statute of limitations. should be forwarded to the FTB at the USARCS. In these situ-

ations, claims personnel should inform the claimant of the

If the claimant is not a “third party,” the claim is not cogni- transfer in writing, and provide him with the address of either
zable under the applicable SOFA. In this case, the claimanthe FCC or the FTB.
must file his claim with the United States under the MCA.

Claims offices that receive such claims should accept them and If the claimant is not an inhabitant of a foreign country, the
immediately forward the claim file to the FTB at the USARCS claim is cognizable under the MCA. Claims offices that receive
for processing. Claims personnel should inform the claimantsuch claims should accept them and immediately forward the
of the transfer in writing, and provide him the address of the claim file to the FTB at the USARCS for processing. Claims
FTB.

18. Seee.g, Agreement under Article IV of the Mutual Defense Treaty Regarding Facilities and Areas and the Status of United Stakesdasriadhe Republic
of Korea, July 9, 1966 (1966 Part 2), U.S.-ROK, art. XXIIl, 17 U.S.T. 1677.

19. Thus, each member nation of NATO could define third parties differently from the other member nations. AfRugi&g6te 4, para. 7-10b.

20. NATO SOFA, June 19, 1951 (1953 Part 2), 4 U.S.T. 1792, T.I.A.S. No. 2846 (effective Aug. 23, 1953).

21. SeeAaskov v. Aldridge, 695 F. Supp. 595 (D. D.C. 1988).

22. The German defense cost offices require that claimants file their SOFA claims within 90 days of the date the clair\Rc2ri2d supranote 4, para. 7-10c.
23. AR 27-20supranote 4, para. 10-2a.

24. DA Rw. 27-162supranote 3, para. 10-2a(1)(a).

25. Id.

26. AR 27-20supranote 4, para. 10-6.

27. One-member non-attorney FCCs may disapprove or settle claims up to $2500, one-member judge advocate or claims atioaedis&prove or settle
claims up to $15,000, and three-member FCCs may disapprove claims in any amount and may settle claims up to $50,000subRa@@ta@, para. 10-9c, d.
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personnel should inform the claimant of the transfer in writing 3. A claimant alleges that he was involved in an auto acci-
and provide him with the address of the FTB. dent with a United States Army vehicle at Fort Bragg. Which
statute applies?
Appendix B contains a decision tree that graphically illus-
trates these issues and the statutes that are applicable to foreign Using the decision tree, the tort occurred inside the United
torts. States and the tortfeasor is not a foreign military member.
Thus, the FTCA (or MCA) applies.
Practical Examples
4. A claimant alleges that he was involved in an auto acci-
1. A claimant alleges that he, a family member son of andent with a British soldier as part of a joint operation in Califor-
American soldier, received negligent medical care in Germany.nia. Which statute applies?
What statute applies?
Using the decision tree, the tort occurred inside the United
Using the decision tree, the tort occurred outside the UnitedStates and the tortfeasor IS a foreign NATO military member.
States in a SOFA country and the claimant, a dependent, ighus, the NATO SOFA applies, and the FTB at the USARCS
NOT a third party. Thus, the MCA applies. processes the claim.

2. Aclaimant alleges that she, while visiting her daughter, a 5. A claimant alleges that she, an American retiree who per-
American soldier stationed in Belgium, slipped and fell in a manently resides in Panama, was injured in an auto accident in
United States commissary. What statute applies? Panama with a United States Army vehicle. Which statute

applies?

Using the decision tree, the tort occurred outside of the
United States in a SOFA country but the claimant IS a third  Using the decision tree, the tort occurred outside the United
party. Thus, the NATO SOFA applies, and the claim must be States in a non-SOFA country and the claimant is an inhabitant
filed with the Belgium Defense Cost Office. of a foreign nation (even though an American citizen). Thus,

the FCA applies. Major Dribben.
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GERMANY

State (City)

Baden-Wirttemberg

Karlsruhe

Baden-Wirttemberg
Schwabisch Gmuend

Bayern
Nurnberg

Bayern
Wirzburg

Berlin

Bremen

Hamburg

Hessen

Niedersachsen
Osnabrick

Niedersachsen
Soltau

Appendix A

Receiving State Offices for SOFA claims:

Address

Amt fur Verteidigungslasten
Vorholzstr. 25

76137 Karlsruhe

Tel: 0721-133-2416

Amt fur Verteidigungslasten
Haussmannstr. 29
73525 Schwabisch Gmuend
Tel: 07171-32258

Amt fur Verteidigungslasten
Kobergstr. 62

90408 Nurnberg

Tel: 0911-376-0 (operator)

Amt fur Verteidigungslasten
Kroatengasse 4-8

97070 Wiirzburg

Tel: 0931-392-202

Amt fur Verteidigungslasten
Klosterstr. 59

10179 Berlin

Tel: 030-24322789

Freie Hansestadt Bremen
Der Senator Fir Finanzen
Richtweg 14

28195 Bremen

Tel: 0421-361-1 (operator)

Freie und Hansestadt Hamburg
Verteidigungslasten

Am Génsemarkt 36

20354 Hamburg

Tel: 040-3598-1 (operator)

Amt fur Verteidigungslasten
Lutherberg 3

35394 Giessen

Tel: 0641-40004-0 (operator)

Stadt Osnabriick

Amt fur Verteidigungslasten
Wittekindstr. 15

49074 Osnabriick

Tel: 0541-3231

Amt fur Verteidigungslasten
Scheibenstr. 1

29614 Soltau

Tel: 05191-85-1 (operator)
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Nordrhein-Westfalen Oberkreisdirektor des Kreises Lippe
Detmold Amt fur Verteidigungslasten
Leopoldstr. 15
32756 Detmold
Tel: 030-24322789

Nordrhein-Westfalen Amt fur Verteidigungslasten
Soest/Westfalen Nellmannwall 4
59494 Soest/Westfalen
Tel: 02921-30-0 (operator)

Rheinland-Pfalz Amt fur Verteidigungslasten
Rudolf-Virchow-Str. 11
56073 Koblenz
Tel: 0261-94703 105

Saarland Der Minister des Innern des Saarlandes
Referat Verteidigungslasten
Mainzer Str. 109-111
66121 Saarbriicken
Tel: 0681-3000-184

Schleswig-Holstein Oberfinanzdirektion
LV5
Adolfstr. 14-28
24105 Kiel
Tel: 0431-595-4014

KOREA

Central Compensation Committee

Room 320, 2d Unified Government Building #1
Chungang-dong, Kwachon-city, Kyonggi-do
Tel: 503-7041/7042
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Appendix B

Determination of Statute

Location of Incident

us Non-US

Torteasor SOFA

NATO Country?

Military?

Yes No Yes No
SOFA-USARCS FTCA/MCA Is Claimant a Third Party? Foreign Inhabitant?
Yes No Yes

SOFA- Host Nation MCA FCA
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CLAMO Report

Center for Law and Military Operations (CLAMO), The Judge Advocate General’s School

Combat Maneuver Training Center (CMTC): Training in support areas are regularly established in Amberg, and aviation
Transition units stage from Grafenwohr.

This is the fourth in a series of five CLAMO articles that
address the combat training centers and the judge advocates The Players (CMTC Organization)
who support theri. The judge advocate-observer-controller at
the Combat Maneuver Training Area (CMTC), Captain Eric T.  The CMTC personnel, referred to as the operations group
Jensen, contributed substantially to this article. This series wil(OPSGRP), consist of a headquarters, an exercise control cell,
be complemented by periodic update articles entiflechbat opposition forces (OPFOR), and eight teams of observer-con-
Training Centers (CTCs): Lessons Learned for the Judgetrollers (O/Cs). The headquarters provides command and con-
Advocate trol. Exercise Control consists of the Operations Center, the
CMTC-Instrumentation System, and the Training and Analysis
Feedback Section. The OPFOR consists of three infantry com-
Introduction and History panies and one tank company, with equipment that includes
tanks, BMPs, anti-tank BRDMs, and Hind helicopters. The
The CMTC is the premier maneuver training area in United OPFOR augmentees include two additional infantry compa-
States Army Europe (USAREUR). It combines state-of-the-artnies, an engineer company, an electronic warfare team, approx-
technology, experienced observer-controllers, and intensiveimately thirty role players, and linguists. The OPFOR may be
battlefield effects to create the most realistic training offered to configured into regular and irregular forces, depending upon
military units that train in the European Theater. It provides the scenario.
force-on-force maneuver training for armored and mechanized
infantry battalions, company level situational training exercises
(STXs), and individual replacement training for forces that are The Scenario
entering the Bosnia theater of operations. Most recently, its
focus has shifted back to high intensity conflict in an effort to ~ The Army established the CMTC in the midst of the Cold
reorient units that have undergone months, even years, of pead#/ar to train units in high intensity combat operations (HIC).
support operations in Bosnia. However, as the world situation changed, the role of the CMTC
changed. In 1995, the CMTC accepted the mission of training
The CMTC is located near Hohenfels, Germany, in the heartunits for peace support operations and embarked on a major
of Bavaria, between Nuremburg and Regensburg. It was firsttraining shift. Instead of units setting up a defense and conduct-
used as a military training area by the Wehrmacht in 1937.ing offensive operations and a movement to contact, the CMTC
From 1939 until 1945, the area was a POW camp and later ibegan training units to operate in base camps, conduct meetings
was used as a camp for displaced persons until 1949. Thevith local mayors, work within a joint military commission
United States first used it as a training area in 1951, and th€JMC) to deal with former warring factions, and inspect war-
CMTC was opened in 1989. ring faction forces, cantonments, and weapons sites.

The shift in training emphasis from HIC to peace support
The CMTC is a 10 km x 20 km rectangular box consisting operations, brought on by Bosnia, provided a unique opportu-
of 43,985 acres or 68.73 square miles. Appendix A depicts itsnity for judge advocates (JAs). As the role of the JA increased
size in comparison to the National Training Center (NTC). The in peace support operations, the training opportunities for the
training area is hilly and densely wooded. JA increased in peace support exercises. When division and
brigade headquarters deployed to the CMTC to conduct mis-
Because of the CMTC'’s limited size, units often take advan- sion rehearsal exercises (MRE), they were presented with a
tage of local training areas all of which are within seventy kilo- Bosnia-type scenario and forced to change their mode of oper-
meters of the CMTC: Roth, Neumark, Lauterhofen, ationto comply with a low intensity or peace enforcement envi-
Grafenwoher, Amberg, Schwandorf, Bodenweher, Regens+onment. This required greater reliance on the JAs by division
burg, and Hemau. (See Appendix B). The battalion or brigadeand brigade commanders and necessitated that JAs be highly

1. The first three articles were published in the February, March, and June 1998 edilibesfoiy Lawyeand addressed the Joint Readiness Training Center
(JRTC), the National Training Center (NTC), and the Battle Command Training Program (BCTP), respectively. The lastthigisieries will address the Joint
Training Analysis and Simulation Center (JTASC).
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trained and ready to advise the commander on a broad spectrum The CMTC trend of training units in peace support opera-
of issues. Many of the issues were new even to seasoned JAdions (PSO) continued through 1997. However, as the troop
support for Operation Joint Forfgmoves to CONUS-based

The CMTC responded to this increased need for JA trainingunits, USAREUR units are again focusing on HIC training. As

by creating a permanent brigade JA O/Chustang Team reflected in the training letters that were provided by

The role of theMustangO/C has expanded over the past three USAREUR unit commanders to the CMTC, and in the numbers

years. Mustang 05as this position is called, is now not only a below, many units are now specifically askimgt to be pre-

fully integrated part oMustang Teambut provides assistance sented with typical PSO scenarios. These units now wish to

to the other O/C teams in developing effective training eventsconcentrate on staff functions in a HIC environment.

that involve potential legal issues. The CMTC JA O/C and the

JA O/Cs at the other CT€are also spearheading an effort by

CLAMO to synthesize the lessons learned at all the CTCs. This

will allow the training centers to coordinate training issues,

training approaches, and suggested solutions (tactics, tech-

niques, and procedures) to uniformly apply the best training

methods.
Training Scenario Trend
FY94 FY95 FY96 FY97 FY98
HIC 13 17 3 7 13
PSO 0 0 9 5 3

Number of Battalions trained at the CMTC in High Intensity Conflict (HIC) and Peace Support Operations (PSO).

Method of Training (including who was killed and when) and allows the O/C to rec-
reate the battlefield at the after action review (AAR).
The CMTC method of training has developed over time. It
now includes the latest in technological advances, combined Complementary to the instrumentation system are the eight
with trained and experienced O/Cs who serve as coaches an@/C teams, each with a different mission and responsibility to
mentors through the training process. It played an importantassist the unit in its training objectives. They “cover” the spec-
role in preparing units for deployments to Desert Shield/Stormtrum of deploying units, from brigade headquarters to the dis-
and to Bosnia for Operations Joint Endeavor/Guard/Forge. Themounted scout team conducting infiltration. In doing so, the
success of the CMTC-trained units has validated the CMTCO/C teams shadow their maneuver unit counterparts from start
methods and approach. to finish, teaching, coaching, and mentoring as they/das-
tang Teancovers the brigade staff and commander, while the
The CMTC uses technology to create, see, and monitor thelimberwolfandGrizzly Teamsvork with the maneuver battal-
battlefield. Part of the technology is an instrumentation systemions. Falcon Teantovers Army Aviation, whil8ullseye Team
that simulates the battlefield environment (as does the systentovers the Air ForceVampire Teantreates battlefield effects
at the NTC). This system is comprised of Multiple Integrated through indirect fire and oversees the artillery assets, while the
Laser Engagement System (MILES) and MILES Il for all vehi- Adlerscover the Battalion Support Area, and Yarhogsserve
cles and personnel, satellite monitoring of significant vehicle as the live fire O/Cs. Augmentee O/Cs may assist teams as
movements in “the box,” and a computer application of all of necessary to provide necessary coverage to the lowest required
this data in order to provide a real time “ground truth” picture level and to provide a unique training opportunity for the aug-
to analysts and O/Cs. With this system, the O/C can show anentees.
rotational unit where its vehicles and personnel were at a par-
ticular time on the battlefield. It also provides data on kills ~ The culmination of the unit’s training exercise is the AAR
and take home package (THP), which combine the technologi-

2. The JRTC, the NTC, and the BCTP.
3. The third and ongoing operation in the series of Balkan operations focused on Bosnia. Operation Joint Endeavor spappecifrately 20 December 1995

to 20 December 1996; Operation Joint Guard spanned from approximately 20 December 1996 to 20 June 1998; Operation égian Epeximately 20 June
1998 and continues to date.
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cal resources and the O/Cs observations to create an opportumand and control. Some issues will not be traditional “lawyer”
nity for the unit to learn from events which occurred on the issues; however, the brigade staff will be better prepared to deal
battlefield. The AAR is facilitated by the O/C and allows each with such issues if the JA is proactive and well integrated into
unit to talk openly about what went right, what went wrong, the brigade staff team.

what they would do again, and what they would do differently.

All of this is done with the aid of the computer images created

and stored by the instrumentation system. Judge Advocate Preparation

The THP reflects the O/Cs observations, portrayed against All judge advocates must maintain a “go to war” state of
the backdrop of the instrumented images. This gives units amind. The variety of legal issues encountered in a CTC training
tangible product to take back to their home stations. This carbox and on the battlefield, as described above, require an effort
be used as a reference as it addresses operational deficienciesbecome proficient in areas of the law that exceed the bounds
and endeavors to become proficient in every aspect of militaryof one’s normal daily duties. To professionally and proficiently
operations. provide legal support to the commander on the battlefield, JAs

must also dedicate the necessary time to understanding the
commander, his staff, the battlefield operating systems (BOSs),
The Judge Advocate Focus the operators, and their weapons systems.

The size limitations of “the box” at the CMTC makes it ideal All of the training centers offer the JA the prime opportunity
for a battalion task force size element. However, the brigadeto integrate with the staff and to learn the military decision
headquarters will typically deploy to the CMTC and serve as making process during the preparation stages prior to an exer-
the higher headquarters as each of its battalions rotate throughise. The CMTC, NTC and JRTC refer to this as the leadership
their training exercise, one at a time. Within this brigade head-training program (LTP). The BCTP’s equivalent of this pro-
guarters is the JA. As a member of the brigade staff, the JA hagram is the battle command seminar. All are conducted approx-
the opportunity to participate in the military decision making imately three months prior to an actual rotation. All JAs and
process as the staff receives and executes several missions frotheir legal noncommissioned officers or specialists must attend
its higher headquarters. The JA will advise the commander orthe LTP. The three-day CMTC LTP walks the commander and
legal issues presented by the scenarios, as prepared by thds staff through past lessons learned, the various BOS systems,
CMTC or requested by the training unit. These issues includethe military decision making process, operations orders, intelli-
but are not limited to, rules of engagement; targeting; interna-gence preparation of the battlefield, reconnaissance and sur-
tional agreements and law of war; enemy prisoners of warveillance planning, fire support, battle and maneuver
(EPWS); interaction with host nation civilians, local govern- synchronization, and then ends by focusing on the process of
ment officials, representatives from the United Nations, and planning and executing a mission. This instruction and experi-
other international and non-governmental organizations; fiscalence is invaluable to a JA and cannot be obtained in such a con-
law; and administrative law matters. A well prepared and fully densed mode elsewhere.
integrated brigade JA will not only learn a great deal as he deals
with difficult legal issues, but will also benefit greatly from Another key step in preparing for a rotation to CMTC or one
interaction with other staff members who gain a greater appre-of the other training centers is to contact the CLAMO and the
ciation for the JA's role on a brigade staff. O/C team. The CLAMO can provide judge advocates a training

guide; lessons learned, and other preparatory materials. Early

The CMTC shift of focus from HIC to PSO focused atten- contact with the O/Cs tells them the JA is “leaning forward in
tion on legal issues and the importance of the JA. Fortunatelythe foxhole.” The O/Cs can answer questions and provide a full
a return to an emphasis on HIC has not diminished the role opicture of what the JA can expect to encounter.
the JA. The JAs who come to the CMTC must adjust to the
change in legal issues that arises with the change in mission.

Unlike the sterile battlefield that existed at the CMTC in 1989, Conclusion

HIC rotations include numerous complex battlefield scenarios.

The JA can continue to expect to see issues involving interac- As the CMTC transitions from peace support operations to
tion with local civilians such as refugees, local officials, hostile high intensity conflict training for deploying USAREUR units,
civilians, and paramilitary forces, as well as a broad mixture deploying JAs must also make a transition. The JA must now
other typical PSO issues. However, now the brigade JA musihot only be an expert on the two ends of the spectrum—PSO
also focus on law of war violations, targeting issues, fratricidesoperations and HIC, but must also be able to apply the princi-
and ensuing investigations, development of displaced civiliansples of both types of operations on a complex battlefield
and refugees plans, EPW care, evacuation of the sick andlesigned to test his full integration within the brigade staff. The
wounded, and a host of other issues that directly impact com-CMTC continues to provide excellent training for all soldiers,

4. To date there are training guides published for JRTC and BCTP. In the future, a guide for NTC will be developed aBd3b&ldRifill be revised.
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including JAs. As the JA departs the CMTC after the rotation, dier, better lawyer, and a more valuable asset to the commander.
he will have worked hard, learned much, become a better solCaptains Eric T. Jensen and Tyler L. Randolph.
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Guard and Reserve Affairs Iltems

Guard and Reserve Affairs Division

Office of The Judge Advocate General, U.S. Army

Reserve Component Quotas for Routing of application packets Each packet shall be for-
Resident Graduate Course warded through appropriate channels (indicated below) and
must be received at GRA no later than 15 December 1998.

Two student quotas in the 48th Judge Advocate Officer
Graduate Course have been set aside for Reserve Component ARNG: Forward the packet through the state chain of com-
Judge Advocate General's Corps (JAGC) officers. The forty-mand to Office of The Chief Counsel, National Guard Bureau,
two week graduate level course will be taught at The Judge2500 Army, Pentagon, Washington, DC 20310-2500.
Advocate General's School in Charlottesville, Virginia from 16
August 1999 to 26 May 2000. Successful graduates will be  USAR CONUS TROOP PROGRAM UNIT (TPU):
awarded the degree of Master of Laws (LL.M.) in Military Law. Through chain of command, to Commander, AR-PERSCOM,
Any Reserve Component JAGC captain or major who will have ATTN: ARPC-OPB, 9700 Page Avenue, St. Louis, MO 63132-
at least four years JAGC experience by 16 August 1999 is eli-5200. (800) 325-4916
gible to apply for a quota. An officer who has completed the
Judge Advocate Officer Advanced Course, however, may not OTJAG, Guard and Reserve Affairs Dr. Mark Foley,
apply to attend the resident course. Each application packeEd.D, (804)972-6382/Fax (804)972-6386 E-Mail
must include the following materials: foleyms@hqda.army.mil. Dr. Foley.

Personal data Full name (including preferred name if

other than first name), grade, date of rank, age, address, and The Army Judge Advocate General's Corps
telephone number (business, fax, home, and e-mail). Application Procedure for Guard and Reserve
Military experience: Chronological list of reserve and Mailing address:

active duty assignments; includkk OERs and AERs.
Office of The Judge Advocate General

Awards and decorations List of all awards and decora- Guard and Reserve Affairs
tions. ATTN: JAGS-GRA-PA
600 Massie Road
Military and civilian education: Schools attended, Charlottesville, VA 22903-1781
degrees obtained, dates of completion, and any honors
awarded. Law school transcript. e-mail address: Gra-pa@hqgda.army.mil
(800) 552-3978 ext. 388
Civilian experience Resume of legal experience. (804) 972-6388

Statement of purpose A concise statement (one or two Applications will be forwarded to the JAGC appointment
paragraphs) of why you want to attend the resident graduatdoard by the unit to which you are applying for a position.
course. National Guard applications will be forwarded through the

National Guard Bureau by the state. Individuals who are cur-

Letter of Recommendation Include a letter of recommen- rently members of the military in other branches (Navy, Air
dation from one of the judge advocate leaders listed below:  Force, Marines) must request a conditional release from their

service prior to applying for an Army JAGC positioArmy

United States Army Reserve (USAR) TPU: Legal Support Regulation (AR) 135-108ndNational Guard Regulation

Organization (LSO) Commander (NGR) 600-10Gre the controlling regulations for appointment
in the reserve component Army JAGC. Applications are
Command or Staff Judge Advocate reviewed by a board of Army active duty and reserve compo-
nent judge advocates. The board is a standing board, in place
Army National Guard (ARNG): Staff Judge Advocate. for one year. Complete applications are processed and sent to

the board as they are received. The approval or disapproval
DA Form 1058 (USAR) or NGB Form 64 (ARNG) The process is usually sixty days. Communications with board
DA Form 1058 or NGB Form 64 must be filled out and be members is not permitted. Applicants will be notified when
included in the application packet. their application arrives and when a decision is reached.
Approved applications are sent to the Army’s Personnel Com-
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mand for completion and actual appointment as an Army  (10) Assignment request. For unit assignment, include a
officer. statement from the unit holding the position for you (the spe-
cific position must be stated as shown in the sample provided).

Required Materials (11) Acknowledgment of service requirement. DA Form
3574 or DA Form 3575.
Applications that are missing items will be delayed until
they are complete. Law school students may apply in their final  (12) Copy of your birth certificate.
semester of school, however, if approved, they cannot be
appointed until they have passed a state bar exam. (13) Statement acknowledging accommodation of religious
practices.
(1) DA Form 61 (USAR) or NG Form 62 (ARNG), applica-
tion for appointment in the USAR or ARNG. (14) Military service record for current or former military
personnel. A copy of your OMPF (Official Military Personnel
(2) Transcripts of all undergraduate and law school studies,File) on microfiche. Former military personnel can obtain cop-
prepared by the school where the work was completed. A studies of their records from the National Personnel Records Center
dent copy of the transcript is acceptable if it is complete. Youwww.nara.gov/regional/mpr.html. E-mail inquires can be
should be prepared to provide an official transcript if approved made to center@stlouis.nara.gov.
for appointment.
(15) Physical examination. This exam must be taken at an
(3) Questionnaire for National Security (SF86). All officers official Armed Forces examination station. The physical exam-
must obtain a security clearance. |If final clearance is deniedination may be taken prior to submitting the application or after
after appointment, the officer will be discharged. In lieu of SF approval. However, the examination must be completed and
86, current military personnel may submit a letter from their approved before appointment to the Army. Individuals cur-
organization security manager stating that you have a currentently in the military must submit a military physical examina-
security clearance, including level of clearance and agencytion taken within the last two years.
granting the clearance.
(16) Request for age waiver. If you cannot complete 20

(4) Chronological listing of civilian employment. years of service prior to age 60 and/or are 33 or older, with no
prior commissioned military service, you must request an age
(5) Detailed description of legal experience. waiver. The letter should contain positive statements concern-

ing your potential value to the JAGC, for example, your legal
(6) Statement from the clerk of highest court of a state show-experience and/or other military service.
ing admission and current standing before the bar and any dis-
ciplinary action. This certificate must be less than a year old. (17) Conditional release from other branches of the Armed
If disciplinary action has been taken against you, explain cir- Services.
cumstances in a separate letter and submit it with the applica-
tion. (18) DA Form 145, Army Correspondence Course Enroll-
ment Application.
(7) Three letters from lawyers, judges, or military officers
(in the grade of captain or above) attesting to applicant’s repu- (19) Civilian or military resume (optional).
tation and professional standing.
Dr. Foley.
(8) Two recent photographs (full length military photos or
head and shoulder type, 3" x 5”) on separate sheet of paper.
USAR Vacancies
(9) Interview report (DA Form 5000-R). You must arrange
a local interview with a judge advocate (in the grade of major A listing of JAGC USAR position vacancies for judge advo-
or above, or any official Army JAGC Field Screening Officer). cates, legal administrators, and legal specialists can be found on
Check the list of JAG units in your area. This report should notthe Internet at http://www.army.mil/usar/vacancies.htiits
be returned to you when completed. The report may be mailedare encouraged to advertise their vacancies locally, through the
or e-mailed to this office, or included by the unit when they for- LAAWS BBS, and on the Internet. Dr. Foley.
ward your application. You should include a statement with
your application that you were interviewed on a specific date,
and by whom.
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IMA Positions in Criminal Law Department, TJAGSA

The Judge Advocate General's School, U.S. Army, Criminal Law Department, has two positions open now for Individual Mobi-
lization Augmentees. The positions are specified as follows:

two major (O-4) positions to conduct trial advocacy training during the two-week criminal law advocacy course, held twice annu-
ally; trial experience required.

Each application packet must include the following materials:

Personal data Full name, grade, date of rank, age, address, and telephone number (business, fax, home, and e-mail).
Military experience: Chronological list of reserve and active duty assignments; include all OERs and AERs.

Awards and decorations List of all awards and decorations.

Military and civilian education : Schools attended, degrees obtained, dates of completion, and any honors awarded. Law schoo
transcript. Also, include any continuing legal education primarily devoted to advocacy training.

Civilian experience Resume of legal experience.

Statement of purpose A concise statement (one or two paragraphs) of why you are particularly qualified to train young judge
advocates in trial advocacy.

Routing of application packet Each packet shall be forwarded to LTC Kevin Lovejoy, Chair, Criminal Law Department, The
Judge Advocate General's School, U.S. Army, 600 Massie Road, Charlottesville, VA 22903-1781.

Inquiries: For questions regarding the above positions, requirements or eligibility, contact either LTC Lovejoy (804-972-6341;
lovejjk@hgda.army.mil)pr MAJ Norman Allen 111 (804-972-634%&llennf@hqgda.army.njil
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U.S. ARMY RESERVE COMPONENTS JUDGE ADVOCATE GENERAL'S CORPS
FACT SHEET

Judge advocates have provided professional legal service to the Army for over 200 years. Since that time the Corps has gro
dramatically to meet the Army’s increased need for legal expertise. Today, approximately 1500 attorneys serve on atilee duty w
more than 2800 Judge Advocates find rewarding part-time careers as members of the U.S. Army Reserve and Army National Gua
Service as a Reserve Component Judge Advocate is available to all qualified attorneys. Those who are selected haveityre opportu
to practice in areas as diverse as the field of law itself. For example, JAGC officers prosecute, defend, and judgetiedurts-mar
negotiate and review government contracts; act as counsel at administrative hearings; and provide legal advice in saath speciali
areas as international, regulatory, labor, patent, and tax law, while effectively maintaining their civilian careers.

APPOINTMENT ELIGIBILITY AND GRADE: In general, applicants must meet the following qualifications:

(1) Be at least 21 years old and able to complete 20 years of creditable service prior to reaching age 60. In adapibant- for a
ment as a first lieutenant, be less than 33, and for appointment to captain, be less than 39 (waivers for those exéesiditigrege |
are available in exceptional cases).

(2) Be a graduate of an ABA-approved law school.

(3) Be a member in good standing of the bar of the highest court of a state or federal court.

(4) Be of good moral character and possess leadership qualities.

(5) Be physically fit.

Grade of rank at the time of appointment is determined by the number of years of constructive service credit to whictuah indivi
is entitled. As a general rule, an approved applicant receives three years credit from graduation from law school plugcing pri
or reserve commissioned service. Any time period is counted only once (i.e., three years of commissioned service wigle attendi

law school entitles a person to only three years constructive service credit, not six years). Once the total credieds tadceitdry
grade is awarded as follows:

(1) 2 or more but less than 7 years First Lieutenant
(2) 7 or more but less than 14 years Captain
(3) 14 or more but less than 21 years Major

An applicant who has had no previous military commissioned service, therefore, can expect to be commissioned as afirst lieute
ant with one years service credit towards promotion.

PAY AND BENEFITS: Basic pay varies depending on grade, length of service, and degree of participation. Reserve officers
are eligible for numerous federal benefits including full-time Servicemen’s Group Life Insurance; limited access to paggxchan
commissaries, theaters and available transient billets; space-available travel on military aircraft within the contireshildtbst
if on reserve duty; authorized survivor benefits; and generous retirement benefits. When performing active duty oydotive dut
training, reservists may use military recreation, entertainment and other post facilities, and receive limited medicall @adedent

PARTICIPATION REQUIREMENTS: The JAGC Reserve Program is multifaceted, with the degree of participation deter-
mined largely by the individual. Officers are originally assigned to a Troop Program Unit (TPU). Follow on assignments may
include service as an Individual Mobilization Augmentee (IMA). TPU officers attend monthly drills and perform two weeks of
annual training a year. Upon mobilization, they deploy with their unit and provide legal services commensurate with foesir duty
tions.

Individual mobilization augmentee officers are assigned to active duty agencies or installations where they perform to weeks «
on-the-job training each year. During the remainder of the year, they do legal assistance, take correspondence cqugest or do
work at their own convenience in order to earn points towards retirement. Upon mobilization, these officers go to tlegir assign
positions and augment the legal services provided by that office. Officers may also transfer from one unit to anothen amiitstwe
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and IMA positions depending upon the availability of vacancies. This flexibility permits the Reserve Judge Advocathitdailor
her participation to meet personal and professional needs. Newly appointed officers will usually serve in TPU assignments.

SCHOOLING: New officers are required to complete the Judge Advocate Officer’s Basic Course within twenty-four months of
commissioning as a condition of appointment. Once enrolled in the Basic Course, new officers must complete Phase | in twel
months. This course consists of two phases: Phase | is a two-week resident course in general military subjects atrgmial_ee, Vi
Phase II, military law, may be completed in residence at Charlottesville, Virginia or by correspondence. In additiorsio the ba
course, various other legal and military courses are available to the reservist and may be taken either by correspomdsiace or in
dence at The Judge Advocate General’s School in Charlottesville, Virginia.

SERVICE OBLIGATION : In general, new appointees incur a statutory service obligation of eight years. Individuals who have
previous military service do not incur an additional obligation as a result of a new appointment.

RETIREMENT BENEFITS: Eligibility for retirement pay and other benefits is granted to members who have completed 20
years of qualifying federal military service. With a few exceptions, the extent of these benefits is the same for bethishamnes
the service member who retires from active duty. The major difference in the two retirement programs is that the resewnist doe
begin receiving most of the retirement benefits, including pay, until reaching age 60. The amount of monthly retirement income
depends upon the grade and total number of qualifying points earned during the course of the individual’s career. Ateng with t
pension, the retired reservist is entitled to shop in military exchanges and commissaries, use most post facilitieseravail-spa
able on military aircraft worldwide, and utilize some medical facilities.

U.S. ARMY RESERVE COMPONENT INFORMATION: Further information, application forms, and instructions may be
obtained by callind-800-552-3978, ext. 38&-mail gra-pa@hqgda.army.mil or writing:

Office of The Judge Advocate General
Guard and Reserve Affairs

ATTN: JAGS-GRA

600 Massie Road

Charlottesville, VA 22903-1781.

Intenet Links
National Guard: www.ngb.dtic.mil
US Army Reservewww.army.mil/usar/ar-perscom/atoc.htm

Reserve Paywww.dfas.mil/money/milpay/98pay/index.htm

Dr. Foley.
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GRA On-Line! judge advocates are encouraged to attend on-site training.
Additionally, active duty judge advocates, judge advocates of
You may contact any member of the GRA team on the Inter-other services, retired judge advocates, and federal civilian

net at the addresses below. attorneys are cordially invited to attend any on-site training ses-
sion.
COL Tom Tromey,........cceeveevvvvvennnnn. trometn@hqgda.army.mil
Director
1998-1999 Academic Year On-Site CLE Training
COL Keith Hamack,........cccccevveennn. hamackh@hqgda.army.mil
USAR Advisor On-site instruction provides updates in various topics of
concern to military practitioners as well as an excellent oppor-
Dr. Mark Foley,.......cccocveeeeeeeiiinne, foleyms@hqda.army.mil  tunity to obtain CLE credit. In addition to receiving instruction
Personnel Actions provided by two professors from The Judge Advocate Gen-
eral’'s School, United States Army, participants will have the
MAJ Juan Rivera,.........cooceeeevcvveeeeeennnn, riverjj@hqgda.army.mil  opportunity to obtain career information from the Guard and
Unit Liaison & Training Reserve Affairs Division, Forces Command, and the United
States Army Reserve Command. Legal automation instruction
Mrs. Debra Parker,............coccunn parkeda@hqgda.army.mil provided by personnel from the Legal Automation Army-Wide
Automation Assistant System Office and enlisted training provided by qualified
instructors from Fort Jackson will also be available during the
Ms. Sandra Foster, ........ccccceeeeeeeenannn. fostesl@hqgda.army.mil on-sites. Most on-site locations supplement these offerings
IMA Assistant with excellent local instructors or other individuals from within

the Department of the Army.

The Judge Advocate General's Reserve Additional information concerning attending instructors,
Component (On-Site) Continuing GRA representatives, general officers, and updates to the
Legal Education Program schedule will be provided as soon as it becomes available.
The following is the current schedule of The Judge Advo-  If you have any questions about this year’s continuing legal

cate General’'s Reserve Component (on-site) Continuing Legakducation program, please contact the local action officer listed
Education Program Army Regulation 27-1, Judge Advocate below or call Major Juan J. Rivera, Chief, Unit Liaison and
Legal Servicesparagraph 10-10a, requires all United States Training Officer, Guard and Reserve Affairs Division, Office of
Army Reserve (USAR) judge advocates assigned to Judgerhe Judge Advocate General, (804) 972-6380 or (800) 552-
Advocate General Service Organization units or other troop3978, ext. 380. You may also contact Major Rivera on the Inter-
program units to attend on-site training within their geographic net at riverjj@hqda.army.mil. Major Rivera.

area each year. All other USAR and Army National Guard
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THE JUDGE ADVOCATE GENERAL'S SCHOOL RESERVE COMPONENT
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE
1998-1999 ACADEMIC YEAR

21-22 Nov

9-10 Jan 99

30-31 Jan

6-7 Feb

CITY, HOST UNIT,
AND TRAINING SITE

AC GO/RC GO
SUBJECT/INSTRUCTOR/GRA REP*

Minneapolis, MN

214th LSO

Thunderbird Hotel &
Convention Center

2201 East 78th Street

Bloomington, MN 55452

(612) 854-3411

New York, NY

4th LSO/77th RSC
Fort Hamilton
Adams Guest House
Brooklyn, NY 10023
(718) 630-4052/4892

Long Beach, CA
78th MSO

Seattle, WA

6th MSO

University of Washington
School of Law

Condon Hall

1100 NE Campus Parkway

Seattle, WA 22903

(206) 543-4550

Columbus, OH

9th MSO/OH ARNG
Clarion Hotel

7007 North High Street
Columbus, OH 43085
(614) 436-5318
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AC GO

RC GO

Int’l - Ops Law
Criminal Law
GRA Rep

AC GO

RC GO

Int'l Ops Law
Criminal Law
GRA Rep

AC GO

RC GO

Ad & Civ Law
Contract Law
GRA Rep

AC GO

RC GO

Ad & Civ Law
Contract Law
GRA Rep

AC GO

RC GO
Criminal Law
Ad & Civ Law
GRA Rep

BG Michael J. Marchand
BG John F. DePue

MAJ Geoffrey Corn

MAJ Greg Coe

MAJ Juan J. Rivera

MG John D. Altenburg
BG Richard M. O’'Meara
MAJ Michael Newton
MAJ Jack Einwechter
COL Keith Hamack

BG Michael J. Marchand
BG Thomas W. Eres
MAJ Stephanie Stephens
MAJ M. B. Harney

COL Keith Hamack

MG John D. Altenburg
BG Thomas W. Eres
MAJ Harrold McCracken
LTC Tony Helm

COL Thomas Tromey

BG Thomas J. Romig
BG Richard M. O’'Meara
MAJ Victor Hansen

LTC Karl Goetzke

COL Keith Hamack

ACTION OFFICER

MAJ John Kingrey
214th LSO

505 88th Division Rd
Fort Snelling, MN 55111
(612) 713-3234

LTC Donald Lynde

HQ, 77th RSC

ATTN: AFRC-CMY-JA)

Bldg. 200

Fort Totten, NY 11359-1016
(718) 352-5703/5720

(Lynde @usarc-emh2.army.mil)

MAJ Christopher Kneib
5129 Vail Creek Court
San Diego, CA 92130
(work) (619) 553-6045
(unit) (714) 229-7300

LTC Frederick S. Feller
7023, 95th Avenue, SW
Tacoma, WA 98498
(work) (360) 753-6824
(home) (253-582-6486
(fax) (360) 664-9444

LTC Tim Donnelly

1832 Milan Road

Sandusky, OH 44870

(419) 625-8373

e-mail: Tdonne2947@aol.com
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20-21 Feb Denver, CO AC GO BG Joseph R. Barnes MAJ Paul Crane
87th MSO RC GO BG Thomas W. Eres DCMC Denver
Contract Law MAJ Jody Hehr Office of Counsel
Int'l - Ops Law  MAJ Michael Smidt Orchard Place 2, Suite 200
GRA Rep COL Thomas N. Tromey 5975 Greenwood Plaza Blvd.
Englewood, CO 80111
(303) 843-4300 (108)
e-mail:pcrane@ogc.dla.mil
27-28 Feb Indianapolis, IN AC GO BG Michael J. Marchand LTC George Thompson
IN ARNG RC GO BG John F. DePue Indiana National Guard
Indiana National Guard Ad & CivLaw  LTC Jackie R. Little 2002 South Holt Road
2002 South Holt Road Int'l - Ops Law  MAJ Michael Newton Indianapolis, IN 46241
Indianapolis, IN 46241 GRA Rep MAJ Juan J. Rivera (317) 247-3449
6-7 Mar Washington, DC AC GO BG Joseph R. Barnes CPT Patrick J. LaMoure
10th MSO RC GO BG Richard M. O'Meara 6233 Sutton Court
National Defense University Ad & CivLaw  MAJ Herb Ford Elkridge, MD 21227
Fort Lesley J. McNair Criminal Law MAJ Walter Hudson (202) 273-8613
Washington, DC 20319 GRA Rep COL Thomas N. Tromey e-mail: lampat@mail.va.gov
13-14 Mar Charleston, SC AC GO BG Joseph R. Barnes COL Robert P. Johnston
12th LSO RC GO BG John F. DePue Office of the SJA, 12th LSO
Charleston Hilton Ad & CivLaw  MAJ Mike Berrigan Building 13000
4770 Goer Drive Contract Law MAJ Dave Freeman Fort Jackson, SC 29207-6070
North Charleston, SC 29406 GRA Rep COL Keith Hamack (803) 751-1223
(800) 415-8007
13-14 Mar San Francisco, CA AC GO BG Michael J. Marchand MAJ Douglas T. Gneiser
75th LSO RC GO BG Thomas W. Eres Hancock, Rothert & Bunshoft
Int'l - Ops Law LTC Manuel Supervielle Four Embarcadero Center
Criminal Law MAJ Edye Moran Suite 1000
GRA Rep Dr. Mark Foley San Francisco, CA 94111
(415) 981-5550
20-21 Mar Chicago, IL AC GO BG Thomas J. Romig CPT Ted Gauza
91st LSO RC GO BG John F. DePue 2636 Chapel Hill Dr.
Rolling Meadows Holiday Ad & CivLaw  LTC Paul Conrad Arlington Heights, IL 60004
Inn Criminal Law MAJ Norm Allen (312) 443-1600
3405 Algonquin Road GRA Rep Dr. Mark Foley
Rolling Meadows, IL 60008
(708) 259-5000 (312) 443-1600
10-11 Apr Gatlinburg, TN AC GO BG Michael J. Marchand MAJ Barbara Koll
213th MSO RC GO BG Thomas W. Eres Office of the Commander
Days Inn-Glenstone Lodge Criminal Law MAJ Marty Sitler 213th LSO
504 Airport Road Int'l - Ops Law LTC Richard Barfield 1650 Corey Boulevard
Gatlinburg, TN 37738 GRA Rep Dr. Mark Foley Decatur, GA 30032-4864

(423) 436-9361 (404) 286-6330/6364
work (404) 730-4658

bjkoll@aol.com
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23-25 Apr Little Rock, AR AC GO MG John D. Altenburg MAJ Tim Corrigan
90th RSC/1st LSO RC GO BG Thomas W. Eres 90th RSC
Ad & CivLaw  MAJ Rick Rousseau 8000 Camp Robinson Road
Contract Law MAJ Tom Hong North Little Rock, AK 72118-
GRA Rep Dr. Mark Foley 2208
(501) 771-7901/8935
e-mail: corrigant@usarc-
emh2.army.mil
24-25 Apr Newport, RI AC GO BG Joseph R. Barnes MAJ Lisa Windsor/Jerry Hunter
94th RSC RC GO BG Richard M. O'Meara 0OSJA, 94th RSC
Naval Justice School at Naval Ad & Civ Law  MAJ Moe Lescault 50 Sherman Avenue
Education & Training Center Int'l - Ops Law MAJ Geoffrey Corn Devens, MA 01433
360 Elliott Street GRA Rep COL Thomas N. Tromey (978) 796-2140-2143
Newport, RI 02841 or SSG Jent, e-mail:
jentd@usarc-emh2.army.mil
1-2 May Gulf Shores, AL AC GO BG Michael J. Marchand 1LT Chris Brown
81st RSC/AL ARNG RC GO BG Richard M. O'Meara OSJA, 81st RSC
Gulf State Park Resort Hotel Int'l - Ops Law LCDR Brian Bill ATTN: AFRC-CAL-JA
21250 East Beach Boulevard Contract Law MAJ Beth Berrigan 255 West Oxmoor Road
Gulf Shores, AL 36547 GRA Rep COL Keith Hamack Birmingham, AL 35209-6383
(334) 948-4853 (205) 940-9303/9304
(800) 544-4853 e-mail: browncr@usarc-
emh2.army.mil
14-16 May Kansas City, MO AC GO BG Thomas J. Romig MAJ James Tobin
8th LSO/89th RSC RC GO BG John f. DePue 8th LSO

Embassy Suites (KC Airport) Ad & Civ Law

7640 NW Tiffany Springs Criminal Law
Parkway GRA Rep

Kansas City, MO 64153-2304

(816) 891-7788

(800) 362-2779

MAJ Janet Fenton
MAJ Michael Hargis
Dr. Mark Foley

11101 Independence Avenue
Independence, MO 64054-1511
(816) 737-1556

*Topics and attendees listed are subject to change without Please notify MAJ Rivera if any changes are required, tele-
notice. phone (804) 972-6383.
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CLE News

1. Resident Course Quotas 14 October-

18 December
Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General's School, United States

Army, (TJAGSA) is restricted to students who have confirmed
reservations. Reservations for TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have a confirmed reservation in ATRRS, you do not
have a reservation for a TJAGSA CLE course.

19-23 October

26-30 October

November 1998
Active duty service members and civilian employees must 2-6 November
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

16-20 November

16-20 November
When requesting a reservation, you should know the follow-

ing:

TJAGSA School Code—181 30 November-

4 December
Course Name—2133d Contract Attorneys Course 5F-F10

30 November -

Course Number—133d Contract Attorney’s Course 5F-F10 4 December

Class Number—133d Contract Attorney’s Course 5F-F10

December 1998

To verify a confirmed reservation, ask your training office to
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

7-11 December

The Judge Advocate General's School is an approved spon- 7-11 December
sor of CLE courses in all states which require mandatory con-

tinuing legal education. These states include: AL, AR, AZ, CA,

CO, CT, DE, FL, GA, ID, IN, IA, KS, KY, LA, MN, MS, MO,

MT, NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT,

VT, VA, WA, WV, WI, and WY. 14-16 December

2. TIJAGSA CLE Course Schedule

1998
January 1999
October 1998
4-15 January
1-14 October 147th Basic Course
(Phase I-Fort Lee)

(5-27-C20).

5-8 January

5-9 October 1998 JAG Annual CLE

Workshop (5F-JAG).

11-15 January

147th Basic Course (Phase lI-Fort
Lee) (5-27-C20).

43rd Legal Assistance Course
(5F-F23).

52nd Fiscal Law Course
(5F-F12).

150th Senior Officers Legal
Orientation Course
(5F-F1).

22nd Criminal Law New
Developments
Course (5F-F35).

52nd Federal Labor
Relations Course
(5F-F22).

1998 USAREUR Operational
Law CLE (5F-F47E).

151st Senior Officers Legal
Orientation Course
(5F-F1).

1998 Government Contract Law
Symposium (5F-F11).

1998 USAREUR Criminal Law
Advocacy CLE
(5F-F35E).

2nd Tax Law for Attorneys
Course (5F-F28).

1999

1999 JAOAC (Phase Il) (5F-F55).

1999 USAREUR Tax CLE
(5F-F28E).

1999 PACOM Tax CLE
(5F-F28P).
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11-15 January

11-22 January

20-22 January

22 January-
2 April

25-29 January

February 1999

8-12 February

8-12 February

8-12 February

March 1999

1-12 March

1-12 March

15-19 March

22-26 March

22 March-2 April

29 March-
2 April

April 1999

12-16 April

89

1999 USAREUR Contract and
Fiscal Law CLE
(5F-F15E).

148th Basic Course (Phase I-Fort
Lee) (5-27-C20).

5th RC General Officers Legal
Orientation Course
(5F-F3).

148th Basic Course (Phase II-
TJAGSA) (5-27-C20).

152nd Senior Officers Legal
Orientation Course
(5F-F1).

70th Law of War Workshop
(5F-F42).

1999 Maxwell AFB Fiscal Law
Course (5F-F13A).

23rd Administrative Law for
Military Installations
Course (5F-F24).

31st Operational Law Seminar
(5F-F47).

142nd Contract Attorneys Course
(5F-F10).

44th Legal Assistance Course
(5F-F23).

2d Advanced Contract Law
Course (5F-F103).

11th Criminal Law Advocacy
Course (5F-F34).

153rd Senior Officers Legal
Orientation Course
(5F-F1).

1st Basics for Ethics Counselors
Workshop (5F-F202).

14-16 April

19-22 April

26-30 April

26-30 April
May 1999
3-7 May

3-21 May

June 1999

7-18 June

7 June- 16 July

7-11 June

7-11 June

14-18 June

14-18 June

21 June-2 July

21-25 June

28-30 June

July 1999

5-16 July

1st Advanced Ethics Counselors
Workshop (5F-F203).

1999 Reserve Component Judge
Advocate Workshop
(5F-F56).

10th Law for Legal NCOs Course
(512-71D/20/30).

53rd Fiscal Law Course (5F-F12).

54th Fiscal Law Course (5F-F12).

42nd Military Judge Course
(5F-F33).

4th RC Warrant Officer Basic
Course (Phase 1)
(7A-550A0-RC).

6th JA Warrant Officer Basic
Course (7A-550A0).

2nd National Security Crime and
Intelligence Law
Workshop (5F-F401).

154th Senior Officers Legal
Orientation Course
(5F-F1).

3rd Chief Legal NCO Course
(512-71D-CLNCO).

29th Staff Judge Advocate Course
(5F-F52).

4th RC Warrant Officer Basic
Course (Phase 1)
(7A-550A0-RC).

10th Senior Legal NCO
Management Course
(512-71D/40/50).

Professional Recruiting Training
Seminar

149th Basic Course (Phase I-Fort
Lee) (5-27-C20).
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6-9 July
12-16 July
16 July-
24 September

21-23 July

August 1999

2-6 August

2-13 August

9-13 August

16-20 August

16 August 1999-
26 May 2000

23-27 August

23 August-

3 September

September 1999

8-10 September

13-17 September

13-24 September

October 1999

4-8 October

4-15 October

15 October-
22 December

30th Methods of Instruction
Course (5F-F70).

12-15 October

10th Legal Administrators Course 18-22 October

(7A-550A1).

149th Basic Course (Phase II-
TJAGSA) (5-27-C20).

25-29 October

November 1999
Career Services Directors

Conference 1-5 November

71st Law of War Workshop
(5F-F42).

143rd Contract Attorneys Course
(5F-F10).

17th Federal Litigation Course
(5F-F29). 29 November
3 December
155th Senior Officers Legal
Orientation Course
(5F-F1). 29 November
3 December
48th Graduate Course
(5-27-C22). December 1999
5th Military Justice Mangers

Course (5F-F31).

6-10 December

32nd Operational Law Seminar

(5F-F47). 6-10 December

13-15 December
1999 USAREUR Legal
Assistance CLE
(5F-F23E).

1999 USAREUR Administrative
Law CLE (5F-F24E). January 2000

12th Criminal Law Advocacy
Course (5F-F34).

4-7 January

10-14 January

1999 JAG Annual CLE
Workshop (5F-JAG).
10-21 January
150th Basic Course (Phase I-Fort
Lee) (5-27-C20). 17-28 January
150th Basic Course (Phase II-
TJAGSA) (5-27-C20).

15-19 November

15-19 November

72nd Law of War Workshop
(5F-F42).

45th Legal Assistance Course
(5F-F23).

55th Fiscal Law Course (5F-F12).

156th Senior Officers Legal
Orientation Course
(5F-F1).

23rd Criminal Law New
Developments Course
(5F-F35).

53rd Federal Labor Relations
Course (5F-F22).

157th Senior Officers Legal
Orientation Course
(5F-F1).

1999 USAREUR Operational
Law CLE (5F-F47E).

1999 USAREUR Criminal Law
Advocacy CLE
(5F-F35E).

1999 Government Contract Law
Symposium (5F-F11).

3rd Tax Law for Attorneys Course
(5F-F28).

2000

2000 USAREUR Tax CLE
(5F-F28E).

2000 USAREUR Contract and
Fiscal Law CLE
(5F-F15E).

2000 JAOAC (Phase Il) (5F-F55).

151st Basic Course (Phase I-Fort
Lee) (5-27-C20).
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18-21 January

26-28 January

28 January-
7 April

31 January-
4 February

February 2000

7-11 February

7-11 February

14-18 February

28 February-
10 March

28 February-
10 March

March 2000

13-17 March

20-24 March

20-31 March

27-31 March

April 2000

10-14 April

10-14 April

12-14 April

91

2000 PACOM Tax CLE 17-20 April
(5F-F28P).
6th RC General Officers Legal
Orientation Course May 2000
(5F-F3).
1-5 May
151st Basic Course (Phase II-
TJAGSA) (5-27-C20). 1-19 May
158th Senior Officers Legal
Orientation Course 8-12 May
(5F-F1).
June 2000
5-9 June
73rd Law of War Workshop
(5F-F42).
2000 Maxwell AFB Fiscal Law 5-9 June
Course (5F-F13A).
24th Administrative Law for
Military Installations 5-14 June
Course (5F-F24).
33rd Operational Law Seminar 5-16 June
(5F-F47).
144th Contract Attorneys Course
(5F-F10). 12-16 June
12-16 June
46th Legal Assistance Course
(5F-F23).
19-23 June
3rd Contract Litigation Course
(5F-F102).
13th Criminal Law Advocacy 19-30 June
Course (5F-F34).
159th Senior Officers Legal
Orientation Course
(5F-F1). 26-28 June

2nd Basics for Ethics Counselors
Workshop (5F-F202).

11th Law for Legal NCOs Course
(512-71D/20/30).
October
2nd Advanced Ethics Counselors
Workshop (5F-F203). 2 October

ICLE

2000 Reserve Component Judge
Advocate Workshop
(5F-F56).

56th Fiscal Law Course (5F-F12).

43rd Military Judge Course
(5F-F33).

57th Fiscal Law Course (5F-F12).

3rd National Security Crime and
Intelligence Law
Workshop (5F-F401).

160th Senior Officers Legal
Orientation Course
(5F-F1).

7th JA Warrant Officer Basic
Course (7A-550A0).

5th RC Warrant Officer Basic
Course (Phase I)
(7A-550A0-RC).

4th Senior Legal NCO Course
(512-71D-CLNCO).

30th Staff Judge Advocate Course
(5F-F52).

11th Senior Legal NCO
Management Course
(512-71D/40/50).

5th RC Warrant Officer Basic
Course (Phase 1)
(7A-550A0-RC).

Professional Recruiting Training
Seminar

3. Civilian-Sponsored CLE Courses

1998

Guardianship

Swissotel
Atlanta, Georgia
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15 October
ICLE

16 October
ICLE

16 October
ICLE

16 October
ICLE

23 October
ICLE

29 October

ICLE

November

5 November
ICLE

6 November
ICLE

6-7 November
ICLE

13 November
ICLE

Effective Legal Negotiations
and Settlement
Atlanta, Georgia

Adoption Law
Terrace Garden Hotel
Atlanta, Georgia

Winning Trial Techniques
Marriott Gwinnett Place Hotel
Atlanta, Georgia

Criminal Law
Swissotel
Atlanta, Georgia

Professional and Ethical
Dilemmas
Atlanta, Georgia

Microsoft Word for Attorneys
Marriott Gwinnett Place Hotel
Atlanta, Georgia

Professionalism, Ethics and
Malpractice
Kennesaw State University
Marietta, Georgia

Bankruptcy Law
Marriott Marquis Hotel
Atlanta, Georgia

ADR Institute
Swissotel
Atlanta, Georgia

RICO
Swissotel
Atlanta, Georgia

13-14 November Intellectual Property Law
ICLE Institute
Brasstown Valley Resort
Young Harris, Georgia

December
3 December Environmental Matters
ICLE Atlanta, Georgia
4 December Employment Law

ICLE Marriott Gwinnett Place Hotel
Atlanta, Georgia

18 December Labor Law
ICLE Swissotel
Atlanta, Georgia

4. Mandatory Continuing Legal Education Jurisdiction
and Reporting Dates

New York has implemented biennial CLE requirements for
all New York attorneys that become effective 31 December
1998. These requirements differ for new attorneys, admitted
after 1 October 1997, and for more senior attorneys. Reporting
and certification of CLE requirments will begin with the bien-
nial attorney registration statements filed on or after 1 January
2000. Approved CLE courses that were taken on or after 1
January 1998 may be applied toward the initial reporting cycle.
There is an exemption for full-time active duty military attor-
neys. Presently, The Judge Advocate General’'s School, U.S.
Army (TJAGSA) is not an approved CLE provider. Additional
information can be obtained at <http://www.ucs.ljx.com>

The CLE Board also has an e-mail address for direct ques-
tions: cle@courts.state.ny.us.

For detailed information on mandatory continuing legal
eduction jurisdiction and reporting dates for other states, see the
September 1998 issue Dfie Army Lawyer.
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Current Materials of Interest

1. TIAGSA Materials Available through the Defense bility in the Future: Continuing the DiscussioB89 Wu. &
Technical Information Center (DTIC) MaRy L. Rev. 439 (1998).
Legal Assistance Lisa G. Lerman,Teaching Moral Perception and Moral

Judgment in Legal Ethics courses: A Dialogue About G&8ls
*AD A353921/PAA Consumer Law Guide, JA 265-98 (440  Wwm. & Mary L. Rev. 457 (1998).

pgs).
* Indicates new publication or revised edition. 6. TJAGSA Information Management Items

For a complete listing of the TJIAGSA Materials Available The Judge Advocate General’'s School, United States Ar-
through the DTIC, see the September 1998 issddhefArmy my, continues to improve capabilities for faculty and staff. We
Lawyer. have installed new projectors in the primary classrooms and

pentiums in the computer learning center. We have also com-
pleted the transition to Win95 and Lotus Notes. We are now

2. Regulations and Pamphlets preparing to upgrade to Microsoft Office 97 throughout the
school.
For detailed information, see the September 1998 issue of

The Army Lawyer. The TJAGSA faculty and staff are available through the
. MILNET and the Internet. Addresses for TJAGSA personnel
are available by e-mail at jagsch@hqgda.army.mil or by calling
3. The Legal Automation Army-Wide System Bulletin the Information Management Office.
Board Service
Personnel desiring to call TJAGSA can dial via DSN 934-
For detailed information, see the September 1998 issue 0f7115 or use our toll free number, 800-552-3978; the reception-
The Army Lawyer. ist will connect you with the appropriate department or
directorate. For additional information, please contact our In-
formation Management Office at extension 378. Mr. Al Costa.
4. TJAGSA Publications Available Through the LAAWS
BBS
7. The Army Law Library Service
For detailed information, see the September 1998 issue of

The Army Lawyer. With the closure and realignment of many Army installa-
tions, the Army Law Library Service (ALLS) has become the
5. Articles point of contact for redistribution of materials purchased by

ALLS which are contained in law libraries on those installa-
The following information may be useful to judge advo- tions. The Army Lawyewill continue to publish lists of law li-

cates: brary materials made available as a result of base closures.
Monroe H. FreedmarQur Constitutionalized Adversary Law librarians having resources purchased by ALLS
System1 Giapman L. Rev. 57 (1998). which are available for redistribution should contact Ms. Nelda

Lull, JAGS-DDS, The Judge Advocate General's School, Unit-
Thomas L. ShaffeQn Teaching Legal Ethics With Stories ed States Army, 600 Massie Road, Charlottesville, Virginia
About Clients39 WM. & MaRry L. Rev. 421 (1998). 22903-1781. Telephone numbers are DSN: 934-7115, ext. 394,
commercial: (804) 972-6394, or facsimile: (804) 972-6386.
Teresa Stanton Colleff,eaching Professional Responsi-
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