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‘and on-site instruction, either free or at very reasonable rates,

' DEPARTMENT OF THE ARMY ' £ %
OFFICE OF THE JUDGE ADVOCATE GENERAL ° L]
WASHINGTON oc 20310-2200 i f
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B " oo . . L 'o& *
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ATTENTION OF o . N o ‘ ) Y
DAJA-IM o DU .28 August 1989

o 'MEMORANDUM 'FOR ALL STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Management of Automated Legal Research (ALR) Serv;ces.-é
Policy Memorandum 89 4 . . L

1. For several years, ‘many Army law offices have had access to
ALR services such as those provided by Westlaw and Lexis.

.Properly conducted legal research services have proven to be a
: cost-effective resource,

2. However, like any other resource, ALR is subject to misuse and
abuse. Most ALR services bill the Army a minimum of $70 per hour
plus telecommunication charges. Depending on the service used and
materials accessed, the cost may be much higher. 1If not properly

managed, these costs can place an unnecessary burden on the office

budget.

3. One example of inefficient use of ALR is routinely downloading
case materials to a printer or personal computer disk when such
materials are already accessible in the office law library.

' Beginning an on-line search without previously developing a search
 _strategy is also wasteful. A thorough search strategy should be

written down before the ALR system is accessed. The strategy
should include identifying the legal issue to be researched, the

. database (the group of documents to be searched), and the search

terms (the combination of words to be entered for the search).
4. Most ALR services prov1de user'’s guides, training materials,
to familiarize attorneys and paralegals with their system. Some

services offer fill- in-the-blanks forms to help plan a search
strategy.

5. I expect Army law office managers to take the lead, by precept”
and by example, in assuring that our use of ALR is effiCient and
effective..v . : ,

wLMM f&:ﬂr’

WILLIAM K. SUTER
Major General, USA
. Acting The Judge Advocate General
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The Disputes Process—A Management Tool:
‘Advice for Contracting P,ersonnel

- : Brtgadter General John L Fi ugh
R Assistant Judge Advocate General for Civil Law

and

Lieutenant Colonel James F. Nagle

’ Chief, Logistics and Contract Law Team, ‘ :
R A Contract Law Division, OTJAGv Sl

lntroduction 1

. The disputes process is an mtegral part of the procure-:

ment process, but one that has historically been regarded

as the sole province of lawyers. As soon as the final*

decision is issued and an appeal docketed at the Armed
Services Board of Contract Appeals (ASBCA) or the
U.S. Claims Court, many contracting officers, chiefs of

contracting offices, -and principal assistants responsible.

for contracting (PARC’s) mentally transfer the case to; ..
the litigators and no longer take primary responsrbrlrty;

for its resolution. Although the case. involves their
contract and budget, they view the matter with the
detachment of spectators. They realize that.they.will be
tasked 'to do.certain jobs, but’ strll consrder themselves
primarily onlookers

That approach is. wrong and costly, because disputes .
drain the command’s budget and time and can adversely,

affect its prestige. Furthermore, a loss may provide a
precedent that will act as a milistone to the government’s
procurement process. Finally, contractmg managers of-
ten fail to recOgmze the opportunities such cases present
to obtain extensive' and objective appraisals of  their

command’s strengths and weaknesses, establish favorable-

precedents, - and educate their people

Although ‘this ‘article will focus on’ drsputes, ‘the same

rationale and concerns apply equally to protests. Protests

have now become more judicialized ‘than ever before. "
Automatic data processing -equipment (ADPE)- protests -

are normally handled by the ‘General:Services Board of
Contract Appeals (GSBCA) pursuant to the same, albeit
expedited, rules for discovery and hearings:that it uses

for contract -disputes. 2 The General Accounting Office-

(GAO) protest- procedure . is also -adopting ‘more -and

more of the trappings of full litigation, with fact-finding

conferences and drscovery rights. > Furthermore, the
automatic stay provisions of the Competition in Con-

tracting Act (CICA) mandate that such protests be given . =

the greatest scrutiny and be avoided if at all possible.
Consequently, although the word *‘dispute”’ will be iised
throughout this article, the word ‘‘protest’” could nor-
mally be substituted.

Evaluation

Managers must fully evaluate rhe“dispute" to determine

whether it should be in the disputes process..Often the -

contractmg personnel engineers, or lawyers have made
mistakes but are-reluctant to“tell their bosses, or they
have gotten into such an adversarial relationship with the’

©contractor ‘that they 'do’not ‘recognize the merits of the

contractor’s claim.. Be asstured that the other side will
not hesitate to expose mistakes—such as late approvals,
defective specifications, or improper inspections—in the
.most exaggerated manner and.that the judge will not fail
_to appreciate the validity of the contractor’s clarm

* - Certainly, it is‘not possible for the PARC to scrutinize
all the details behind each "and every final decision.
Nevertheless, some experienced contracts manager, such

_.--as the chief of the contracting office, should examine the
-+-case with objectivity. These people already have -a; wealth

of things to -occupy their time, but this is one of those
‘‘pay me. now or. pay me later’’. deals. Time spént in

, resolvmg all or part of a drspute b_efore it gets into the

appeal process is time well- -spent.

Have your lawyers involved as early as possible in the

process. ' The: contracting officer (CO) is required by

- contract, law" and disputes procedures

FAR . §§ 1.602-2(c) and ,33.211(a)(2) to -obtain legal
advice in the process. of deciding a contract dispute.
Government attorneys who' provide that advice. ordi-
narily are knowledgeab]e and experrenced in government
In some situa-
tions, the legal “adviser ‘to the CO ‘may also be the

" attorney who- represents ‘the agency beforé a board of

contract ‘appeals if the contractor appeals an ‘adverse

' final decision.

Don’t wait until the appeal is. filed, however, to get

‘v‘":'fthe lawyers involved. Call in the lawyers whenever a
- disagreement ‘is brewrng—when the contractor submits a

5

i

claim, ‘when “the" contracting ‘officer is going to reject

goods ‘or services, when the contractor alleges a govern-
ment delay, or when a competitor allegés unduly. restric-
tive specifications

Have the lawyers review the fmal decrsron and help
write it. "The Air’ Force,” for example reqmres that all
final decisions be reviewed by the Office of the Chief
Trial Attorney of the Air Force. Don’t limit this review
to the decision document itself, but review all the
background facts. This full participation allows the
;lawyers to act as spokespersons with higher command or

. Department of Justice lawyers or congressional staffers

.. -regarding the appeal. Lawyers are not merely technical

' This arlicle developed from a speech that Brigadier General Fugh delivered at the Army Principal Assistant Responsible for Contracting (PARC)

Conference in Charlottesville, Virginia, on May 23, 1989.
240 U.S.C. § 759(f) (Supp. V 1987).
3 4 C.F.R. Part 2] (1988).

4 .
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experts. They often have astute ‘business judgment, a -

keen sense of political reality, and can be effective and
articulate negotiators and spokespersons for your posi-
tions. Furthermore, they often know a great deal about
the judge who will hear the; case. They. will - know
whether that judge has been receptlve to s1mﬂar argu-
ments before. Cer

An ‘extensive' legal review, therefore, is” prudent to :

complement the! managerral review. ' Conducted early
enough "this legal review can often avoid the dispute
entrrely The lawyers can provide the contracting officer
with Workable alternatives to steer the command’ around

pitfalls and to assume the best possible posture for quick

and successful litigation.

Such a managerral and legal apprarsal should mclude
not only the merits of the case, but should encompass
other issues that affect the advrsabrllty of pursumg the
matter

Rtsk .

What is the risk of loss, 100%—50%" Don’t view the
case as an indivisible whole. Often the claim can be
broken into discrete parts, with liability clear on some of
those parts, If several separate claims are ‘‘dogs,’” settle
them to preserve your assets for those matters really in
dnspute ) <

Cosl

Four types of cost are mvolved 1) the dollar value of
the claim; 2) the cost of the litigation;. 3) any interest
that - accrues, and 4) any attomeys fees that may be
assessed. ' . -

The command’s budget will not only pay:any judg-
ment that:is ordered, but will also pay the freight on
much of the costs of litigation, such as depositions of
the appellant’s witnesses; copies of depositions of gov-
ernment witnesses; TDY - expenses; reproduction costs;
and the expenses of responding to interrogatories, re-
quests for production of documents, and requests for
admissions.
judgment and litigation costs) are joined by two others

Many of toda'y"s contracting personnel began in pro,—‘
curement before 1970, In those days, it was much less

rmportant to the government how long a dispute dragged‘

on or how hard the appellant litigated. If we denied a
claim for $50,000 and had to pay the full'amount after a
five-year appeal, we only had to pay $50,000—not a
dime in interest and certainly no attorney’s fees. All that
has changed. Now. interest routinely accrues, and the
Equal Access to Justice Act affords small businesses the
ability to have the government pay their attorney’s fees
if the government’s position was not substantially justi-
fied. Often the combination of interest and attorney’s

fees dwarfs the size of the matter originally in dispute.

Interest on Contractors’ Clalms

Slmple mterest is calculated based on Treasury rates in
effect for each segment of the overall period from the

441 U.S.C. § 611(1982); FAR 52 233-1, para. (g)

Now, however, those’ two expenses . (the

date the contracting -officer received a valid claim until
payment thereof. ¢ Therefore, a favorable disposition of
a contractor’s claim results in simple interest accruing
from the CO’s receipt of the claim until payment. A
favorable disposition could involve a final judgment in a
Board of Contract Appeals (BCA) or the U.S. Claims
Court . or . a settlement between the government and

" contractor prior to a BCA or court decision.

Attorney’s Fees

FAR 31.205-33(d). makes. .unallowable the costs . of
prosecuting a claim against the government. The Equal
Access' to - Justice Act (EAJA) 5 provides certain
‘“‘parties’”” with limited resources the opportunity to
litigate unreasonable governmental.action when finances
would normally deter such action. This act provides that
agencies conducting an ‘‘adversary adjudication’’ will
award to a ‘“‘prevailing party’* other than the United
States,. reasonable fees and other. expenses (in-house as
well as outside assistance) incurred by that party during
the proceedings, unless the position of the agency is
found to be»“substantially justified.”” This means that
eligible ‘‘parties’’ who prevail over the government in
certain civil actions brought by or against the govern-
ment may be awarded reasonable attorney fees and other
expenses, unless: 1) the government acted reasonably
during the conduct of a genuine dispute, or 2) special
circumstances make an award unjust. The EAJA allows
recovery ‘'of fees and expenses incurred both before and
after its effective date if the action was pendmg on the
effective date or initiated thereafter.

. A ‘“‘prevailing party’’ under the EAJA does not
include: 1) any -individual whose net worth exceeds $2
million, or 2) any sole owner of an unincorporated
businéss, or any partnership, corporatron association, or
organization with a new worth exceeding $7 million or
with more than 500 employees. In determining the
eligibility of applicants, the net worth and number of
employees for affiliated entities may be aggregated.

The 1985 amendments to the: Act expressly provide
BCA’s with -authority to award attorneys fees and other
expenses. In addition, the new  legislation makes this
section retroactive, thus allowing recovery by contractors
who previously sought but were unable to obtain relief
from a board. The amended Act also clarifies the
standard for awarding attorneys fees. The original Act
provided that fees would not be awarded if the govern-
ment’s position was ‘‘substantially justified.”” The Act
now provides the following:

’ 'Whether or not the position of the agency ‘was
substantially justified shall be determined on the
‘basis of the administrative record as a whole, which
was made in-the adversary adjudication for whrch
fees and other expenses are sought.

Consequently, it is not just  the position of the
I1t1gat0rs that ‘'must be substantially justified. The posi-
tion of the contracting officer and the supporting staff—

5 5 U.S.C. § 504 (1982), as amended by Pub. L. No. 99—80 99 Stat, 183 (1985).
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inspectors and auditors, for:example—from the begin:
ning of the dlspute must also be substantlally Justlfled 6

Time and Effort

Closely cOnnected to 'the cost of litigation is the time
that the command’s personnel will work:on ‘the appeal
either -at their home station or on TDY. Such time-
consuming efforts deprive the command of their services
for their normal duties and can tie up key personnel—
the procuring contracting offrcer, administrative ‘con-
tracting officer, contract specialists, engineers, quality
assurance representatives, or inspectors—for weeks at ‘a
time and can “severely -hamper the ‘command’s perfor-
mance. Consult with your lawyers* to identify the likely
witnesses: and determine how long any hearmg is ex-
pected to last t

e .
i

Evaluanon Concl'usran _ ‘

Evaluatlon of all these factors may force management

to decide that-a particular claim is not worth fighting. A

$100,000 claim with only a fifty-fifty chance of govern-

ment victory and an expensive and lengthy litigation
process would be a prtme candtdate for settlement o

Certainly, some cases must be htlgated regardless of
the effort and money . involved: a principle must. be
estabhshed or a point must be made to the contracting
community that certain behavior will not be. tolerated.
There is nothing wrong with that decision as long as it is
a decision: made after considering all the facts—not just
those presented when the.final decision was issued, but
those that evolve as the case proceeds.

Monltonng and Partlclpatmg in'the Litigatlon

~ Understand that facts change drastlcally as the appeal
is processed. A case may have been a confusing mass of
facts, figures, and a]legatlons when first submitted by a
small busmess That same case may be transformed into
a formidable claim through the use of expert witnesses,
knowledgeable accountants, and experienced counsel.
Similarly, a government ‘‘clear winner”’ may disintegrate
as contemporaneous records surface that contradict thé
memories of ‘some employees. ‘As the case develops and
its strengths and weaknesses become clearer, ‘reevaluate
your initial appraisal. Work - with your -staff judge
advocate or chief counsel to ensure that command
resources are not being spent on a case that should
clearly be settled. ‘

Command Res}ourcesi

Despite how expensive and time-consuming these ap-
peals and protests. are, if .we must: do them, we should
do them well. Remember that a loss will not affect only
your command. It may set a bad precedent .that will
adversely affect all procurement. Consequently, don’t
relegate appeals and protests to.the back burner, far

behind - the responsibility to award ‘contracts. Use the
command resources to-pull the facts together. Take steps
immediately: to preserve -all evidence. Have the involved
personnel .commit the facts ‘to paper. ‘Remember, the
case may not come to hearing tintil years later. Don't
lose institutional memory. Furnish witnesses for prepara-
tion, deposition, and trial. Suggest items for discovery to

: the trial attorney. For example, problems on a contract

may not have 'started untll the, contractor’ s, quahty
control manager quit or a new. prece of eqmpment was
used. Disclosing this to the trial attorneys may enable
them to focus on this weak point _early -to force a
settlement

i it

Work closely wnth the trial attorney, because the
discovery process may reveal matters that mean nothing
to the trial attorney, but are important to the command.
The trial attorney may receive internal company docu-
ments that show product substitution or madequate
inspection. Such information may require rejecting previ-
ously accepted items or increasing inspection if the
contract is ongoing. It may also require notifying other
approprlate offices, such as the Procurement Fraud
Division, OTJAG and the Defense Contract Audrt
Agency.

* Make sure vou see copies of all the pleadings that are
filed and all the depositions, especially of the other
side’s witnesses. Have them evaluated as part of your
continuing appraisal of the case and use them to educate
the trial attorney on-technical aspects. -~ ' -,

Let us know 1f you are ‘unhappy with’ your representa-
tion. If° you'disagree with the trial attorney s method of
proceeding, don’t let this fester and ruin the attorney-
client relationship.” Tell us so ‘we can  evaluate ' the
situation and either. change it or explain why such a
tactic is ‘necessary. ; , ‘

S R . . . it

Settlement 7,

The submtssron of a proper “claim’ 1mposes upon the
contractmg officer several duties. Imually, FAR' 33.204
requires the coptracting  officer to0 try to resolve the
claim through negotiation. FAR 33.210 authorizes con-
tracting officers to decide or settle all claims arising
under, or relating to, a contract, except for claims
1nvolv1ng fraud or for penalties or forfeitures prescrrbed
by statute for determination by another federal agency.
The contractmg ‘officer can do this through binding
contract modifications. One technique the contracting
officer can use is alternatrve dlspute reso]utlon (ADR)\

Alternattve Dispute Resolutton

Alternatlve dlspute resolutton is the process of resolv-
ing disputes by consent of the parties.. rather than
submitting the dispute to the formal process of the
Contract Drsputes Act & (final decrslon—ASBCA or

6 In.bid protests, the: GSBCA and GAO will also grant attorney’s fees, but are not bound byﬂEc‘ual Aceess to Justice Act’s llmlts "Their authority
comes from a section of the Competition in Contracting Act (31 U.S.C. § 3554(c)(1) (Supp. V .1987)), and they can and have granted attorney’s fees
and protest costs to large conglomcrates Addruonally, attorney s fees and protest costs have been granted in excess of the EAJA's normal $75 per.

hour cap.

7 For a detailed discussion of this subject, see the Report to the Administrative Conference of the United States Recommendmg that Government
Contracting Officers Should Make Greater Use of ADR Techniques in Resolving Contract Dlsputes, prepared by BG (ret.) Rlchard J. Bednar.

841 U.S.C. §§ 601-13 (1982).

6 OCTOBER 1989 THE ARMY LAWYER '« DA PAM 27-50-202




Claims Court). Some of the techniques .involve settle-
ment judges, disputes panels agreed to by the parties at
- the start of . the contract non- bmdmg arbltratlon, or
mini-trials. ;

 Alternative dispute resolution is an idea whose time
has come. Disputes are taking far too long to resolve
once they are appealed to the ASBCA and the Claims
Court. Waiting three, four, or more years for a decmon
is not unusual. In the meantime, interest is accruing and,
if the government loses, we are often required to pay
attorney’s fees under the Equal Access to Justice Act.
The external pressure from Congress (bills were intro-
“ duced last Congress and are expected to be reintroduced
this Congress), the Office of Management and Budget,
the American Bar Association, and the Administrative
Conference of the United -States means that ADR
techniques will be required.

Consequently, even though the Army settles approxi-
mately eighty percent of its cases, we must consider any

-technique that offers us the- possibility of resolving an -

additional one, five, or ten percent of the cases, or of
doing a better or a faster job of resolving the cases we
already settle. The success of ADR cannot be measured

simply by how many cases are ‘settled. If so, then the '

easiest way to achieve ‘‘success’’ would be to ‘“cave in”’
on settlement. Instead, success must be measured’ by
determining whether government personnel are making
the best use of the government’s time and financial
resources to achieve results that are in the government’s
_best interests.

FAR § 33.204 mcludes the followmg suggesuon rela-
tive to ADR:"’

_In appropriate circumsta;nces the‘ eo'nti'acting of-

. ficer, before issuing a decision on a claim, should
consider the use of informal discussions between the .
parties by individuals who have not participated
substantially in the matter in dispute, to.aid . in
resolving the dlfferences

This suggestlon recogmzes the beneflts of an, objecuve
“evaluatton by those not directly involved in creating or
vperpetuatmg the dispute. Many cases .are settled even
after appeal, because the government and contractor
counsel provide a new and detached assessment of the
“case. Sometimes, particular individuals can be so en-
meshed in the dispute that their positions become
‘-nonnegotiable and unchangeable. For example, the con-
tracting officer and the contractor may have developed

such an adversarial relationship that no settlement is ~ .
possible. ® In such cases, a detached informed appraisal

is well worth the effort.

" In addition to FAR 33.204’s reference to'an objective

evaluation, FAR 33.211(a) requires the CO to: 1) review
the facts pertinent to the claim; 2) secure assistance from

legal and other advisers; 3) coordinate with the contract
‘administration officer and others as appropriate; and 4

prepare a written decision.

The contracting officer’s authority and opportunity to
settle the claim does not end with the final decision and
the filing of an appeal. The- CO retains settlement
authority even during litigation at the board of contract

_appeals. The CO’s authority to’ settle claims, however,

does not extend to cases where litigation has commenced
in a court, because federal law grants the Attorney
‘General sole authority to settle ¢ases being litigated in
the courts. '® Nevertheless, the CO can and usually does
strongly influence the outcome by ensuring the CO’s
position is known and understood. Consequently, the
contracting officer must keep abreast of the case as it
winds its way through the appeals process to determine
when settlement is in the government’s best interests.

Use the Process as an Educational Tool

-+Don’t just view the process as an ordeal that has to be
endured. Remember, many disputes arise from govern-
ment claims in which the government has decided to
initiate and pursue the matter. Furthermore, the disputes
process can be the best possible educational tool for
your personnel to learn how to perform their jobs and
what to avoid. Let your command see what types of
documents must normally be released during the discov-

“ery process. Make sure they realize that the standard

Freedom of Information Act exemptions for internal

" government memoranda do not apply. Matters that are

internal government communications, such as DF’s,
memos, trip reports, routine telephone records, and
audits, will be routinely released, regardless of whether

_they help or hurt the government’s case. Make sure they

know that their handwritten comments in the margin of

“documents are also releasable. Let them see the concrete

problems of trying to remember a 1987 telephone

“conversation with the contractor when they did not
immediately memorialize it in a memorandum

Many ASBCA hearings -are held near the mstallatlon
These hearings are open to the public. Find out from the
trial counsel which witnesses will be examined on which
day: for example, the auditor on Wednesday: morning,
the engineer on Wednesday afternoon, and the contract
specialist on Thursday mornmg Send some" of your
people to observe, .

Hearings are as informal as may be reasonable and
appropriate. Evidence will be received in the sound
discretion of the hearing officer, or if it is admissible

-under the Federal Rules of Evidence. The hearing officer

will be a member of the board serving as an administra-

. tive judge or a duly authorized hearing examiner. Parties
.may . be represented by. attorneys.

In addition, the
contractor. may appear in person or may be represented
by a corporate officer or partnership member. ‘A verba-

tim transcript of the hearing and arguments will be made

unless waived by the board. Post-hearing briefs may be

"submitted upon terms set by the hearing officer. Get
" copies of the briefs and those portions of the transcript

that you beheve would be valuable to train your person-
nel or to evaluate how your command performed.

? Often, however, the dispute is not really between the contracting officer and the contractor. Although the contracting officer always signs the final
decision, the dispute is often really between the contractor and the engineers, information management people, or other technical experts or auditors.
For instance, in many defective specification or differing site condition cases, the contracting officer relies heavily on the government engineers.

1028 C.F.R. §§ 0.160-0.169 (1988).
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.The Decision

Read the decision. carefully, especrally if you lost
View such decisions as the report of a super inspector
general. The-judge is a total outsider who has been able
‘to pick .and choose among all the pertinent facts
presented by the contractor and the government and has
examined all the documents. Examining the decision will
~give you an excellent appraisal of what your command is

doing right or wrong in the contract ‘administration area.*

Normally, if any problems exist, they will surface there.:

Hrghlrght those aspects -that 'your .managers should; 1Te- ¢

. view, including the relevant portions of the transcrrpts,
and send the decision .to them as an action: document

KRt > . Conclusion

Recognize that the disputes process can be expensive
and time-consuming.. Evaluate thoroughly. and--objec-

tively whether a- ‘case “should be in that process.’ Appraise

: the risks and the costs If you decide to settle it—fine. If

you decide to litigate, then litigate to win! Commit” the
necessary resources—trme, effort, money, and personnel

Dont view’ the case as the ‘sole provmce ‘of the trral

‘attorneys 'Be an active partrcrpant who is’ constantly'

aware of the case’s progress. Remember.‘your com-
mand's money is normally on the line.’

‘Don’t view the dlsputes process as any’ ordeal ‘that
must be endured. View it as an opportunity to demon-
strate how well the command performed, to educate
your personnel in the ‘harshest' of real world enwron—
ments, and to create a precedent that’ wrll benefit

" governmment contracts.”

Drsclplmmg Substance Abusrng Employees D

[ v

CareL k‘ ‘Introduction :

\ ln 1973 Congress enacted the Rehabrlrtauon Act

which | requires the reasonable accommodation of all
‘handicapped federal . employees, dncluding employees
handlcapped by drug and alcohol abuse 2 The Act made
it difficult to take effective adverse action against
employees for misconduct or unsatisfactory job perfor-
mance resulting from alcohol- or drug-related incidents.
If employees faced with possible adverse action 3 claimed
to have a handicap based on alcohol or.drug abuse and
also: claimed ' that “the substance abuse “caused their
‘misconduct or poor performance, they had to be ‘‘ac-
commodated’’ before -any adverse action could be
taken. 4 Recent decisions of the Merit Systems Protec-

) “
'

[

:j o Richard W.. Vltans , L ;
) Labor Counselor, ‘Fort McPherson Georgra IR

tion Board (MSPB) havé changed past practrce and have
given management more flexibility in taking adverse
action against substance abusing employees. It .is now
much harder for employees to establish .a substance
abuse defense, and federal supervisors have a wider
range of options to ‘consider when faced ‘with’ employee
misconduct resulting from alcohol- or drug-related inci-
dents. Addltronally, the ability ‘of undeservmg ‘employees
to hide behind the cloak of handrcap drscrrmmatton ‘has
been dramatically limited.

This article will examine past practice in the area of
handicap accommodation for substance’ abuse ‘and will
explain how that practice has been changed by a trllogy

‘of recent MSPB decrsrons McCaffrey v. Umted States

A Rehabilrtatnon Act of 1973 29 US.C. § 791 (l982) See also Drug ‘Abuse Office and Treatment Act oS US.C. § 290ee 1 (1982), Comprehensrve
Alcohol Abuse and Alcoholism Preventron. Treatment, and Rehabilitation Act, 42 U. S C § 290dd 1 (1982)

‘2The board has held that alcohol and drug abuse are handrcaps under the Rehabilitation ‘Act. Ruzek v.: General Servn:es Admmrstrauon, 7 M S.P.R.
437 (1981): In Ruzek the-board ruled that federal agencies must treat employees suffering from alcoholism or drug abuse the same way they deal with
employees having other handicapping conditions.. A handicapped person is one who has a ‘record of, or is regarded as having, .a physical or: mental
impairment which substantially limits one or more of his major life activities. 29 C.F.R. § 1613.702 (1987). A * ‘qualified handicapped person” is a
handrcapped person who can, with or without reasonable accommodation, perform the essential -functions of his position without endangermg the
health of hlmself or others.’ Id .See also Ztemba v. Department of the Navy, 7 M S.P.R. 28 (l98|)

3 “Adverse aetron.'_' as used.in thrs arucle. refers to any adverse personnel actron taken against a federal employee for,cause. that is’ appealable to the
Merit Systems Protection Board (MSPB). This includes.disciplinary actions.for misconduct under 5 .U,5.C. Ch. 75, such, as an employee who is
removed for introducing drugs onto 'a military installation, and performance-! based personnel actions under 5 U.S.C. Ch. 43 such as a reduction in
grade for failuré to ‘meet standards in a critical job element. “‘Adverse action,’ 'as uséd in'this article, does not refer to other appealable adverse
actions that are not based on cause, such as reduction-in-force actions under 5§ C.F.R. part 351.

4 Ruzek, 7 M.S.P.R. 437 (1981). Federal Personnel Manual 792-2, subchapter 1-2. But see Federal Personnel Manual Letter 792-16 (intérpreting the
.President’s Executive Order No. 12564 (1986) entitled ‘‘Drug Free Workplace'’ and authorizing discipline short -of removal for drug abusers ‘even
while they are being rehabilitated). The.agency must offer the employee rehabilitation assistance and treatment, if necessary, before -initiating
disciplinary action.. In Ruzek the MSPB ruled that rehabilitation is mandated before discipline;:may ‘be imposed:where the performance or misconduct
problems are ‘‘related’’ to alcohol or drugs. This holding has now been modified by Brinkley v. Veterans Admlmstrauon 37 M. S P.R. 682 (1988).
The problems now must be “caused" by the addictive condition before rehabilitative efforts are mandated.

8 OCTOBER 1989 THE ARMY LAWYERe DA PAM 27-50-202




Postal Service, 3: Brinkley v. Veterans Admmlstrauan, addicted to drugs, stole them from the Air Force

and Hougens. v.. United States Postal - Service. ’ This hospital at which  she worked, and used them while on
article  will discuss the new standards of proof for the duty.” The Green board did’ not' apply the “public
affirmative defense of substance abuse-related handicap safety’’ exception because the nurse ‘‘did not pose a high
discrimination and will provide practical tips for address- risk to the patrents in her care. » s
g:_i c:al;::; nlgsssue when ‘representing ‘an agency “at MSPB Rehabllltatron usually took the form of participation
. : . ; . in an agency drug and alcohol treatment program. If the.
T employee successfully completed the treatment program,
Pnor Practlce ~ the stayed action would be cancelled. Only if the
The Rehabrlrtanon Act prohibits federal agencies from employee failed in the rehabilitative .efforts could: the
discriminating in the hiring, promotion, or placement of adverse action proceed. Before the board, the agency
qualified handicapped persons. 8 The Act also requires had to demonstrate that the employee had been given a
federal agencies to- offer ‘‘reasonable accommodation’’ reasonable opportunity for rehabilitation. 16 Whether the -
to qualified handicapped “employees. ¢ Drug addiction employee had failed the program, moreover, was an
and alcoholism have been held to be ‘““handicaps’’ under issue of fact the employee could litigate before the
the law; 1 and employees with those conditions must, MSPB. 7 If some relapse during the rehabilitation ‘was
therefore, be ‘‘reasonably accommodated ” considered normal, the employee might even be able to

continue the abuse of drugs or alcohol after enrollment
in the program. The end result was that the agency
might continue to have a problem employee throughout
the treatment period. 18

,Prlor to the most recent line of cases, employees
facing adverse action could assert the defense of handi-
cap discrimination based on alcohol or drug abuse by
merely presenting evidence that they had an alcohol or

drug problem. !' QOnce the employees showed that they Not surprisingly, the issue of “handicap accommoda-
had a problem with alcohol or drugs and were therefore tion’’. was frequently raised in' adverse action cases
“handicapped” under the Rehabilitation ‘Act, the ad- mvolvmg alcohol or drugs. Employees had everything-to
verse -actions against them had to be stayed until they gain and nothing to lose by claiming to have a substance
were offered rehabilitation, regardless of the seriousness abuse problem. At worst, the employees would get a
of the misconduct or the magnitude of-the unsatisfactory temporary repneve on their . punishment while :they
performance. 2 The only recognized exception was for participated in agency-provided treatment .programs. At
“‘public safety’’ and was difficult to establish. !* Thus, best, they could escape punishment for their misconduct
in Green v. Department of the Air Force, 4 the court and wholly avoid the adverse consequences of their poor

required the rehabilitation of a nurse who became  job performance.

’36MSPR 224(1938)
s 37 M.S.P.R. 682 (1988)
738 M.S.P.R. 135 (1988).
8 See supra note 1.

9 See supra note 3 and accompanying text. A detailed discussion of what constitutes reasonable aecommodatron in the case of an alcoholic or drug’
addict -is .beyond the scope.of this article. Reasonable accommodation,: however, -includes, at ‘a ‘niinimum, participation in an agency-sponsored
treatment program. One court of appeals has recently held that inpauent treatment must be offered employees undergomg rehabrlnauon Rodgers v
Lehman, 869 F.2d 253 (4th Cir. 1989). ;

10 Ruzek, 7 M.S.P.R. 437 (1981).

! The showing required appeared to be little more than an assertion by the employee. See, e.g., Downing v. Dep’t of the Navy, 16 M.S.P.R. 388
(1982) (employee only had to show he had a ‘‘drinking problem’ to show he suffered from an alcohol condition within the meaning of the
Rehabilitation Act); Avritch v. Dep’t of the Navy, 27 M.S. P R. 542 (198%5) (employee not required to produce medical dragnosls to establish
alcohohsm under Rehabilitation Act). . .

12 See, e.g., Carr v, Dep't of the Air Force, 32 M. s P.R. 665 (1987). Ruzek 7 M.S.P.R. 437 (1981).

13 See, e.g., Kulling v. Dep’t of Transportation, 24 M. S P.R. 56 (1984). The board has not been liberal in applymg the “publrc safety exceptron ”
Compare Green v. Dep’t of the Air Force, 31 M,S.P.R. 152 (1976), overruled by Brinkley v. Veterans Administration, 37 M.S.P.R. 682 (1988) -
(civilian nurse who was drug addict could not be removed before rehabilitative efforts were made despite the risk that the nurse’s addiction might
endanger the health and safety of her patients) with Kulling v. Dep’t of Transportation, 24 M.S.P.R., 56 (1984) (air traffic controller who was a drug
abuser could be removed without previous accommodation due to overriding concern for public safety in air traffic control). When employees cannot
remain on the job pending rehabilitation, they are said not to be ‘‘qualified handicapped persons, * because they cannot perform the job without
endangenng themselves or others. even with accommodatlon See supra note 3 and accompanying text

4 31 M.S.P.R: 152 (1976), overruled by Brinkley v. Veterans Administration, 37 M.S.P.R. 682 (1988).
15 1d.

t6 See Carr, 32 M.S.P.R. 665 (1987).

17 See, e.g., id.

'8 Normally, an agency would be unable to remove an employee with a drug and alcohol problem prior to attempting rehabrlrtatron regardless of the
extent to which the substance abuse problem might affect the employee’s judgment and adversely affect job performance The only exceptron
previously recognized was where the employee’s retention posed a grave risk to public safety. See supra note 13 and accompanying text.
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Past practice was seriously flawed First, the employ-. to - protect those who. occasionally -misuse . alcohol "ot

ees could easily. ““prove”’ that they were handlcapped drugs. ¢ Accordingly, the MSPB' instructed  administra-
because of alcohol or ‘drugs. By means of little more tive judges to distinguish between mere users, who might
than a self-servmg assertion that. they had a. problem.‘ have been intoxicated -at the time. of theiri misconduct,
undeserving individuals could secure protectron Afrom, and abusers, who are addicted to drugs or alcohol and
adverse action under the umbrella of the Rehabilitation therefore have.a handicapping condition. :

Act, ~unless the agency could rebut their assertions. -
Second,  undeserving employees : could "attribute almost.
any misconduct or poor performance to substance abuse.:.
The 'nexus requirement ‘was: easily met. ! Finally, .em-.;
ployees would often remain in positions in which they..
could not perform durmg treatment; this arrangement;
adversely affected mrssron accompllshment 20

-

not alcoholics or addicts from escaping the consequences

.

McCaffrey ve Umted States P ostal Servrce , yee's denial of addiction or alcoholism can itself be a
Mchffrey v. United States Postal Service, ' the first  symptom of drug or alcohol dependency. # The McCaff-

of the .drug and alcohol trilogy, remedied one major.  rey decision materially .improves past practice by elimi-.
shortcommg of prior practlce In McCaffrey the MSPB nating many frivolous contentions of handicap discrimi-
ruled that, in order to raise the affirmative defense of ‘nation based on substance abuse. Problem employees
handicap  discrimination,. employees . must introduce ex-: will no longer be able to blame alcohol or drugs for thell‘
pert testimony to establish that they are ‘‘addicted”’ to- problems unless they are genumely addncted

alcohol or drugs. The board expressly overruled several _

earlier ‘cases which held that the employee only had to o Brinkley V. Veterans Admmlstration

show' the existence of an alcohol or drug problem to-
establish the defense. 22° Additionally, ‘the board empha-
sized ‘that testimony from the employee or the emplo-
yee’s family, friends, or co-workers would generally be-
insufficient by itself to prove the affirmative defense.
The expert testimony does not have to be from a doctor;
it could, for example, be provided by an agency em-
ployee -assistance counselor. Nevertheless, lay evidence'
alone is insufficient. : S

A second ma;or shortcommg in substance abuse hand-
icap caselaw was remedied in: Brinkley v. Veterans
Administration. * Brinkley . held .that employees who
allege handicap discrimination based on-substance abuse

caused the misconduct or unsatisfactory performance at

employees always had to show that their problems were
related to drug or alcohol abuse. 27 Brinkley, however,

The board reasoned that the Rehabilitation Act 23 was gave the requirement teeth. Previously,. the..employee
intended to provide assistance to.those individuals who could show causation with little more than a self-serving
lost the ability to control. their behavior because of the assertion. 28 The board in Brinkley carefully examined all
long term effects of substance abuse; it was not intended ~  the facts and circumstances and concluded that, even

19 While the law has always required proof of a nexus between the misconduct or unsatisfactory job performance and the handicap: of alcohol or’
drug abuse, the necessary .showing in drug and alcohol cases was slight to nonexistent. McGilberry v.. Defense Mapping Agency, 18 M.S.P.R. 560.
(1984); Corral v. Dep't of the Navy, 33 M.S.P.R. 209 (1987) (uncontradicted testimony of employee that his misconduct was.caused by alcohol held .

sufficient proof of nexus).

20 See supra note 18 and accompanying text.

2136 M.S.P.R. 224 (1988). - - Gio L ot

22 The board expressly overruled Dowmng v. Dep't of the Navy, 16 M.S.P.R. 388 (1982) (board did not requ1re the employee to show more than the
existence of a drinking problem to show that he was handicapped) and Avritch v. Dep’t of the Navy, 27 M.S.P.R. 542 (1985) (board did not require
the employee to present more than mere *‘lay” evidence to show that he was handicapped). See supra note 11 and accompanying text. In McCqffrey

the board said it will now require the employees to personally present evidence concerning their pattern of drug use and its effect on them.

Additionally, the board will require testimony from expérts as to whether that pattern along with other symptoms demonstrated by the employee

coristitutes the handicap of drug abuse. Mchffrey mvolved drug abuse, but there 1s no reason to believe that the board would apply a drfferent

standard for.a case mvolvmg alcohol abuse
23 See supra note 2.

24 The MSPB found support for this distinction in the Narcotic Addlct Rehablhtanon Act of 1966, 28 U.S C § 2901(a) (1982); 42 U.S.C. § 34ll(a)

(1982), where addict is defined as ‘‘any individual who habitually uses any narcotic drug . . . so as to endanger the public morals, health, safety, or

welfare, or who is so far addicted to the use of such narcotic drug as to have lost the power of self-control with reference to his addlctlon "

5 In Terry v. Dep’t of the Navy, 39 M.S.P.R. 565 (1989), the employee had enrolled in a drug treatment program but had denied being addicted to
drugs_. The board held that this was sufficient to put the agency on notice of the employee’s claim of a handicapping condition.

6 37.M.S.P.R. 682 (1988).

z See supra notes 9 and 19,

"

2 See Corral v. Dep’t of the Navy. 33 M S P R 209 (1987) (employee s uncomroverled tesumony coupled W1tl1 a patlern of Monday and Frlday

absences was sufficient evidence to show handicap of alcohol abuse).
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McCaffrey prevents undeserving employees yvho are

of their ‘actions. The board has dramatically heightened.
the employees’ burden of production;- employees. who do
not .come- forward . with .an -expert witness -will. not.
prevail. This new rule does not, however, eliminate the .
agency’s responsibility . to - identify .and offer help to .
employees with a drug or alcohol problem. An emplo--

must affirmatively show that the handicapping condition.

issue. In theory, the causation requirement was not new;.

L~




assuming he had a handicapping condition, 29.Mr, Brink-
ley failed to show that he was so impaired by drug-use at
the time -of his misconduct that he lacked control over

his actions. The board declined to speculate about
possible - connections. It appears, therefore, that . the,

Brinkley board overruled, sub silentio, cases in which
causation was established by little more than the testi-
mony of the employee. 2 From now on, employees who
show they are handicapped due to alcohol or drug abuse
will bear the evidentiary burden of also showing a direct’
connection: between their handicap -and the alleged mis-
conduct ‘or poor. performance. The Brinkley “decision

really does no more than bring substanae abuse handlcapw
cases in line with the causation standard applied in other-

mental ‘and physical- handicap cases, 3! As the ‘board

explained, the Rehabilitation Act ‘‘does not prohibit an .
Agency from discharging or otherwise dlselplmmg an’

employee for misconduct when the adverse action s -,

based solely on the conduct itself.’”” 32 The MSPB made.

it quite clear that handicap discrimination law will no
longer shield drug or alcohol abusers from the disciplin-
ary consequences of their actions unless there is a causal
connection between the handicap and the misconduct.

Hougens V. United States Postal Service o

Hougens v. Umted States Postal Serwce 3 completes,

the trilogy of cases that close the door on abuse of the

handicap discrimination defense Hougens allows man-

agement, for the first time, to ‘take some disciplinary
action against employees who are legitimately handi-

capped due to alcohol or drugs, even where the strict .
standards of McCaffrey .v. Um‘ted States P0stal.

Service 3 and Brmkley v. Veterans Administration *% are

satisfied.

i

The board recogmzed that retaining alcoholics or drugf

addicts in their: present .jobs or detailing them tempo-
rarily at 'their -current -grade. -and ' pay level . periding
rehabilitation may. impose -‘an undue hardship on -the

agency. Accordingly, the board stated that in ‘‘a major

departure from its previous precedent . . .:[the Board]
now  holds that an agency -may impose reasonable
discipline for any act of misconduct, short of removal,

while at the same. time affording the abusing employee

an op'portumty to rehabllltate." 3

The Hougens board ‘also ruled that Mr. Hougens was

not a qualified handlcapped person and that the agency
therefore had no obligation to offer him any accommo-
dation prior to the imposition of discipline. The Rehabil-
itation Act only protects ‘‘qualified’’ handicapped em-

ployees from discrimination. A qualified handleappedj
person is one who can perform the essential functions of

the  position, with or without accommodation. ?? -In
Hougens the MSPB ruled that, in some cases, employees
who abuse drugs or alcohol are not - qualified handi-
capped  persons because ‘their misconduct, standing

alone, disqualifies them for their position. 3% The board -

explained ;that- an’ othefwise ‘‘qualified’’ individual with
a handicap is.- one who, despite -the handicap, has the
requisite physical, mental, emotional, and moral qualifi-
cations to perform the duties of his or her position.
Misconduct -will disqualify employees from their position
if'the misconduct strikes at the core of the job or. the
agency’s ‘mission, or is so egregious or notorious that it
hampers the employees’ ability to perform their duties or
to represent the agency 39 Under these c1rcumstances the

2 The hearing in Brmkley ‘was held prior to the MSPB’s decision ‘in Mchffrey. 36 M.S P.R. 224 (1988). The admlmstranve )udge found ‘that
Brinkley was handicapped and cited Downing v. Dep’t of the Navy, 16 M.S.P.R. 388 (1982), which was overruled by McCaffrey. See supra note 22

and accompanying text. The MSPB did not need to reach the question of whether Brinkley had-a handncappmg condition under the standard

announced in McCaffrey because of their finding that Brinkley failed to show that his handicapping condition, if it existed, caused his misconduct.
Brinkley, a pharmacist technician was removed for larceny of Darvon tablets. The board concluded that Brinkley failed to show that he was under
the influence of drugs at the tlme of the larceny. The ev1dence mdlcaled that Brmkley stole the tablets for future use.

v

3 See supra note 19. The board expressly overruled Green v. Dep t of the Air Force. 31 M.S.P.R. 152 (1986), in whxeh causation was presumed 37
M.S.P.R. 682 (1988) n.4. .. ‘

31 See, e.g., Ensinger v. Dep’t of the Air Force. 36 M.S.P.R. 430 (1988) (no nexus between mrsconduct and post traumatic stress dlsorder), Curry v,
Dep't of the Air Force, 35 M.S.P.R. 301 (1987) (no nexus between misconduct and eplleps)'), Conti v. Dep’t of the: Army. 34 M.S.P.R. 272 (1987)
(no nexus between poor performance and vision. 1mpa|rmem) .

% 37 M.S.P.R. 682 (1988).
% 38 M.S.P.R. 135 (1988). -
36 M.S.P.R, 224 (1988).
3 38 M.S.P.R. 135 (1988).

338 M.S.P.R. 135 (1988). Army regulations have not yet caught. up to this change in the law. Army Reg. 600-85 Personnel- General Aleohol and
Drug Abuse Prevention and Control Program, para. 5-5a(1) (21 Oct. 1988) [hereinafter AR 600-85) requires an automatic stay of disciplinary actions
for misconduct and unsatisfactory performance for ninety days for employees who are currently enrolled in and satisfactorily progressing in the
Army Alcohol and Drug Abuse Prevention and Control Program, unless retention in a duty status might result in damage to government property or
personal injury to the employee or others. It has been proposed that AR 600-85 be changed to give management the greater flexibility envisioned by
the drug and alcohol trilogy.

3729 C.F.R. § 1613.702. See also Ziemba v. Dep t of the Navy, 7M.S.P. R 28 (l98l)

38 Mr. Hougens was charged wrth recklessly endangenng lhe lives ol' l'our persons ‘when’ he flred a plstol in their direction whlle leavmg a bar Mr.
Hougens also violated the agency’s firearms policy by carrying a weapon without a state or local permit.

3% The board relied on Copeland v. Philadelphia Police Dep't, 840 F.2d 1139 (3d Cir. 1988), and on Spragg v. Campbell, 466 F, Supp. 658 (D. S.D.:

1979). The board in Copeland ruled that Philadelphia’s discharge of a policeman for marijuana use did not violate the Rehabilitation Act because a
police officer’s marijuana use would *‘cast doubt upon the integrity of the police force.” Section 504 of the Rehabilitation Act prohibits: handicap
discrimination among activities receiving federal assistance. Because Capeland was not a federal employee,. MSPB precedents prohibiting discipline
pending rehabilitation were not controlling. See supra note 4 and accompanying text, The Spragg decision involved a federal employee, but predated
the Civil Service Reform Act and the establishment of the MSPB. . .

OCTOBER 1989 THE ARMY LAWYER » DA PAM 27-50-202.. , 11




employees” are no 1onger “qualrfred handlcapped" ' er-
sons.

“New Standards of Proof el HET

Employees have the burden of: 'proof in establrshmg
the affirmative defense .of handicap’ discrimination.’ To:
establish the defense in alcohol or drug cases, employees
must show the followmg o ; .

s

1) They must demonstrate that they are alcoholrcs or
- drug addicts, as distinguished from merely being driig or
-alcohol users. This must be demonstrated by their“own.
testlmony and must be supported by the testlmony of
.experts L
2) They must show that the mrsconduct or unsatrsfac-
tory performance for - .which the adverse action was
imposed occurred while they were under the influence of
drugs or alcohol or that it occurred as a drrect result of
drugs or alcohol. .

3) They must prove that they are “qualrfled handr-
capped" persons and can perform the essential functions
~of their position without endangering their own health or
that of another. Addicts or . alcoholics can commit
misconduct. that is .so serious as to-disqualify them from
being able to perform the essential functions of their,
positions. In these crrcumstances, the employees cannot
- establish handicap discrimination. and the agency has no
duty to accommodate. ,

"The new ‘burden of proof that has emerged from the
drug and alcohol trilogy dramatlcally changes past prac-
tice and- constitutes a substantial burden' to employees
who seek to shield themselves from adverse actions by
claiming .a drug or alcohol handicap. ‘A bona fide -
alcoholic or drug addict will face the uphill battle of
proving causation. . The - drug - or alcohol: abuse must
directly cause the misconduct or’ unsatlsfactory perfor-

" mance. Drug addicts who steal government property to
' support. -their - drug  habits are probably afforded no
protection, unless they can show that the drug or alcohol

abuse vitiated their intent to- steal. % Alcoholics who .. .
never drink on duty but fail to meet critical job elements "

are likewise not protected. While a clear understanding
of the new causation-requirement will be developed on a
case-by-case basis, the MSPB has signalled its clear
intent to eliminate the use of ‘‘drug or alcohol abuse’ as
an excuse. Only if a bona fide alcohol or drug addiction
is the real cause of misconduct or unacceptable perfor-
mance can an employee effectlvely use the substance
abuse handrcap defense.

“_See Brinkley, 37 M.S.P.R. 682 (1988). : .
4. See supra niote 18 and accompanying text. -~ ¢ - )

S

Perhaps the most far reaching change'brought’ about.
by ‘the “tnlogy” is that “a -drug "or- alcohol abuse‘
handicap is now only' a- partial ~defense. ':It ‘does not -
prevent all ‘disciplinary ‘action. The defense only fore-
closes ithe harshest penalty of removal. Under Hougens.
other: reasonable penalties 'short ‘of -removal can be’

~imposed ‘while ‘the abusing employee .is given‘a:concur-"
. rent opportunity to rehabilitate. Thus, the agency'is now .

able to-deal effectively with an-addicted employee in"a"
sensitive position. Previously, -all discipline ‘was:stayed"

‘pending rehabilitation, . except - in " cases - involving - clear

danger to public safety. 4 Under prior law; a nurse who
had a drug abuse problem could ‘not be removed or:
suspended until rehabilitative efforts failed. 42 Now, - if
retention in the current position would not be reasonable

.or would constitute an undue hardship to the agency, the
‘nurse:.can be reassigned :to ‘a less sensitive position not

mvolvmg patient ‘care, even 1f thls results in a reductron'

in grade. ¢ °

, ' Practice Pomters . o

What should management do when- confronted ‘with
an employee who ‘engages ‘in- misconduct and claims to.
be a substance abuser? Managers should continue to
refer such employees to their agency’s employee assist-
ance program, Soon thereafter, managers should contact
the problem employee s counselor to determine if the
employee is a bona fide alcoholic or drug addict; If the
employee is ‘not an alcoholic ‘or drug addict, but’ hasf
srmply misused alcohol or drugs, appropriate disciplinary
action ‘should be initiated without delay. The employee'
will be unable to ‘successfully’ claim handrcap discrimhina-
tion when appealing the ‘adverse -action, unless the
employee can enlist the support of an expert If "the
agency’s drug and alcohol counselor determmes that the

. employee is a bona fide alcoholic or.. .drug. .addict,
. management should consider whether- there is a: causal

connection between the misconduct and the substance

‘abuse problem. If the police report” or' ‘'supervisor’s
‘observation shows that the employee was under the

influence of alcohol or drugs at the time of the offense,
the causation element is likely met. If not, ‘the agency
should determine whether the handicap was the immedi-
ate cause of the misconduct (the alcoholic's tardiness the
morning after a night of heavy drinking), or whether the
causal link is tenuous (the alcoholic fails to complete a
long term assignment). Next, the agency must consider.
whether the employee engaged in misconduct that is so
serious as to disqualify the employee from the position.
If so, the employee is not a ‘‘qualified; handicapped

. person”” and is entitled to no. accommodation
: whatsoever “ Lastly. 1f a bona fide. handlcap exrsts and

42 Green v. Dep’t of the Air Force, 31 M.S.P.R. 152 (1976), overruled by Brmkley, 37 M.S.P.R. 682 (1988).

4? Even under prior law, management had the authority to detail employees on a temporary basis durmg rehabllltauon whnle retammg them in their
cufrent grade and pay level. That procedure, however. mrght not be reasonable or rmght consntute undue hardshnp to the agency Hougens. 38
M.S.P.R. 135 (1988).

“ From ‘an analyucal viewpoint, determining :whether an employee is a ‘qualified’ handicapped person is the threshold issue. From a- practical
standpomt however, the problem emiployee should always be referred to-the Employé¢e Assistance Program- first. The board might disagree with the
agency and' conclude ‘that the employee’s conduct did not disqualify the employee from the position, in which case the agency’s litigation posture is .
seriously undermined if it proeeeded directly to removal without offering any rehabilitation. Alternanvely, as in the Hougéns case itself, management
might not desire the harsh penalty ‘of removal and would ‘prefer to rehabilitate the employee and return him or her’ lo duty, albeu in a posmon of
lesser responsibility. '
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actually caused the misconduct or performance problem;
management must answer this question: Can we leave
this employee in this job for a period of rehabilitation
without undue disruption or interference with mission
accomplishment? If so, the employee must be left in his
or her current job while being rehabilitated. If not,
management must determine what is the least severe

form of discipline, short of removal, that will satisfy the:-

agency's interest in preventing disruption in the work-

place and ensuring mission accomplishment. This disci--

pline may then be initiated immediately, with rehabilita-
tion of the employee to proceed contemporaneously. As

previously noted, 45 however, Army supervisors are re-
quired to follow the Army regulation that requires an:
automatic stay of disciplinary actions for misconduct.

and unsatisfactory performance for ninety days for

4 See supra note 36. i

4 See McCaffrey, 36 M.S.P.R. 224 (1988).

employees who are enrolled in and ‘satisfactorily pro-:
gressing'in the Army' Alcohol and Drug Abuse Preven-
tion .and Control Program, unless retention in a duty
status might result in damage to government property or
personal injury to the employee or others. If rehabilita- -
tion ultimately fails, appropriate disciplinary action can
be commenced at that time. If the rehabilitation is
successful, no further adverse action is permitted.

Conclusion

Management can’ now be far more aggressive in
secking adverse action against problem employees who
occasionally misuse alcohol or ‘drugs, while protecting
the statutory rights of individuals genuinely handlcapped
by a substance abuse problem %6

USALSA Report

- .United States Army Legal Services Agency
The Advocate Sfor Military Defense Counsel
DAD Notes

Competence Issues

In the recent case of United States v. Freeman! the

Navy-Marine Corps Court of Military Review announced -

a decision that may have far-reaching ramifications. The
Navy court drew a distinction between an accused’s
competence to assist in his or her defense and an
accused’s competence to conduct the defense. 2

Contrary to his pleas, Private Freeman was convicted
of assault by intentionally inflicting grievous bodily
harm, . assault consummated by a -battery, and two
specifications of disrespect -to his superior noncommis-
sioned officer. At trial Private Freeman waived his right
to counsel and requested to proceed pro se. Despite
some unusual behavior in connection with the charges

128 M.J. 789 (N.M.C.M.R. 1989).

. N ’ J : - * :
against him, 3 a psychiatric examination concluded that
Private: Freeman “‘did not have 'a mental' disease or
defect, and had sufficient mental capacity to understand
the nature of the proceedings and to conduct or cooper-
ate intelligently in the defense.’”’ 4 After a very cursory
discussion with the accused, the military judge granted
Private Freeman’s request to represent himself. $

The Navy court attacked the adequacy of the mental

' examination and rebuked its adoption by the _military

judge. The court gave little weight to the perfunctory
language in the psychiatric board’s report, which stated
that' Private Freeman could ‘‘conduct or cooperate
intelligently’’ 'in his defense. The court noted that ‘‘an
accused may be sufficiently competent to stand trial with
the assistance of counsel but lack the capacity to stand

2 Two cases containing similar issues are pending before the Army Court of Military Review: United States v. Streater, ACMR 8900151 (A. C M.R.
brief filed 31 July 1989); United States v, Mix, ACMR 8800256 (A.C.M.R. brief filed 30 Mar. 1989) )

3 An cxample of Private Freeman’s strange conduct is that the apparent provocation for his alleged mlsconduct was his concern for the welfare of his
famlly at Camp Pendleton, California. One of the purported victims tesnﬁed however, that Private Freeman ‘‘didn’t have family aboard the base

. and never did.”” Freeman, 28 M.J. at 794.
“ Id. at 795.
S Id. at 791-92.
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trial without the benefit of counsel.’’-¢ The Navy court

also articulated a heightened standard for establishing an.
accused’s competence -to waive his. or her: right to:
counsel. The court.suggested that the followmg questrons'

be posed to the psychiatric board: -,

\. R

1. At what level of educatlon does the accused read"

2. At what level of maturity:does the accused operate'l

3. Does the accused have a r‘casonably accurate aware-
ness of his surroundings to appreciate the nature of a
cnrmnal tnal and the possrble consequences" ,

.4. Is the accused able to understand and use relevant‘

- information rationally? -

5. Can ‘the accused coherently commumcate relevant
information to others and present comprehensrble
arguments to support his positions?

- 6. Does the accused suffer from any physical or
mental infirmities that would negatively impact on his
ability to function at an adverserial setting?

. Does the accused suffer from any delusions or

hallucinations that would 1mpa1r his ability to compre-
-hend the proceedmg"

" 8. Is the accused presently oriented to the three planes

of reality?

9. Is it likely that the accused wrll have penods where, ‘

he slips in and out of reality?

10. Can the accused focus and concentrate h1s atten

tion on a criminal trial for an extended period of time
without being easily distracted? 7

In cases where there is a question about an accused’s

competence..for self-representation, all parties involved

should ensure .that the aforementioned determinations

are made. Defense counsel should. actively involve them-:

selves in -the resolution: of -this issue; they. remain

responsible for * the . client  until self-representation is
approved and they are formally dnsmrssed Captam‘
l-larryC JWallace lJr‘ e T 1

Statute of LimltatiOns. Flve, Three, or Two Years*

Your cllent has been charged with committing sodomy
and indecent:acts on ‘‘divers occasions from on or about
1. December 1984 until:'31. December 1987.°’.:The sum-
mary - court-martial convening. authority received  the
charges.on 1 September 1989. One of your.first. thoughts
is to check the statute of limitations defense. Turning to-
article 43, UCMIJ, 8 you note that a five-year statute of
limitations now . applies:.to these offenses .under the
Uniform Code of Military:: Jusnce Problem resolved"
Not necessarily: o . ,

On 14 November 1986, article 43, UCMJ, was revised
to apply a five-year statute of limitations to virtually all
UCM]J offenses. ¢ This revision,  however, is not
retroactive. !¢ Thus, the former two-year and three-year
statutes of limitations still apply to offenses commrtted
‘béfore 14 November 1986. T ™~

This issue received recent attention by the appellate
courts in United States v. Prater 12 and United States v.
Lee. 13 In each of these cases the accused pleaded guilty

"~ to specifications alleging a ‘‘continuing offense,”’ even
g

though a portion of the time span of the charged
conduct reached beyond the statute of limitations under
the previous version of article 43. In both cases, the
-defense of ‘statute of limitations was not mentioned at
trial. In Prater the Army Court of Military Review
“found error because the accused -did not knowingly
waive the statute of limitations defense. !4 Because the
accused adequately identified and pleaded guilty to some
of the continuing offenses within the statute of limita-
tions, the Army court opted to narrow the time period
of ‘the offenses in its affirmance and reassessed the
sentence. !5 In Lee,; -however, .the Court ofMilitary

$ Id. at 792, Freeman is consistent with thé rule of law in several civilian jurtsdlctlons See Westbrook v, Anzona, 384 U S. 150 (1966) (although ‘
petitioner received a. hearing on the issue of his competence to stand trial, there appears to’ have been no hearing or inquiry into the issue of his’
competence to waive counsel and conduct his own defense). Evans v, Raines, 800 F.2d 884 (9th Cir. 1986) (standard arguably higher—separate
cvaluation ordered); United States v, anht 627 F.2d 1300, 1312 n.88 (D.C. Cir. 1980) (*‘the requirement of a particularized competency finding
{regarding accused's waiver of a defense] is analogous to the trial court’s duty to find specifically whether a defendant competently waived his right’
to counsel’’) (construing Westbrook); State v. Lafferty, 749 P.2d 1239, 1248 (Utah 1988) (“‘mere finding of competence [to stand trial), without .
more, does not automatically enable an accused to waive the constitutional right to assistance of counsel and to conduct his .or her own defense"’); .
see also Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 506(d) ;[hereinafter R.C.M.] (for waiver to be effective, military
judge must fmd that accused is competent to understand the dlsadvantages of selfvrepresentatron and ihat the waiver is voluntary and understandlng)

7 Freeman, 28 M.J. at 796. ‘
® Uniform Code of Military Justice art. 43, 10 U.S.C. § 843 (Supp. V 1987) [hereinafter UCMJ].

9 The offenses of absence without leave or missing movement in time of war, as well as crimes punished by death, may be tried at anytime without
limitation. UCMJ art. 43(a). In addition, periods in which an accused is absent without authority or fleeing from justice are excluded in computing
the statute of limitations. UCMJ art. 43(c).

10 See United States v. Jones, 26 M.J. 1009, 1012 (A.C.M.R. 1988) (citing National Defense Authorization Act l'or Flscal Year l987 Pub L No
99-61, § 805(c), 100 Stat. 3816, 3908 (1986)).

' Ynder the previous version of UCM]J article 43, a three-year statute of hmltatlons apphed té the offense’ of desemon in peace and to offenses
punishable under UCM]J articles 119-132. All other offenses had a two-year statute of limitations.

"28MJ srs(ACMR 1939) _ . .

13 USCMA Dkt. No. 61,876/AR (C.M.A. 19 July 1989) (summary dlsposmon)
14 Prater, 28 M.J. at 821. See also R.C.M. 907(b)(2).

5 1d.
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Appeals declined to affirm the findings of guilty, be-

cause it was not evident from the record that any of the

continuing. offenses to which the.accused pleaded guiley
were actually committed within the statute of
limitations. .16 C - : v

Turning back to the initial hypothetical, it should now
be evident that your client has a statute of limitations
defense to the indecent acts committed before 14 No-
vember 1986, as well as to any sodomy committed
before 1 September 1986. 17 S

‘Whether this impacts appreciably on your defense
strategy is for you and your client to. decide. At a
minimum, if your client intends to plead guilty, you
should know exactly what offenses your client is crimi-
nally liable for and ensure he or she is prepared to
knowingly waive this defense at trial. )

On 14 November 1991, the five-year statute of limita-
tions will, for practical purposes, become. the only
statute applicable for all UCMJ offenses, That will

virtually eliminate this complicated analysis. Until then,

defense counsel must be aware of both versions of article
43. Captain Jeffrey J. Fleming. ‘ .

Accused’s Rehabilitative Potential in the Army:
No Longer Proper Opinion Testimony

- A recent Court of Military Appeals decision, United
States v. Ohrt, 18 further defines the court’s position on
what is proper opinion testimony concerning the accu-
sed’s potential for rehabilitation pursuant to Rule for
Courts-Martial 1001(b)(5). !° As indicated in the closely
related case of United States v. Horner, 20 trial defense
counsel must preserve the issue for appeal by proper and
timely objection. 2! The Horner decision taught us that
opinion testimony on rehabilitative potential must have
an adequate foundation and must be based on an

-

assessment of the accused’s character and potential, not
on the commander’s view of the severity of the
offense. 22 The courts continue to apply the principles of
the Horner decision. 22 ‘ '

In Ohrt the Court of Military Appeals distinguishedv’

potential for rehabilitation from potential for retention
in the service. 2 The court’s reasoning is twofold. First,
opinion testimony on whether the accused should be
retained in the service is, in essence, an opinion about an
appropriate sentence. It is a recommendation for a
punitive discharge, and the appropriateness of any pun-
ishment must be decided by. the court-martial, not by a
witness. 25 Second, R.C.M. 1001(b)(5) was not designed

to give the prosecutor an opportunity to influence court |

members to punish the accused by imposing a punitive
discharge. 26. The punitive discharge is a badge of dis-
honor that can be adjudged where appropriate, with or

without regard to whether an accused has rehabilitative |

potential. 27

It is clear from the Ohrt decision that opinion
testimony suggesting that. the accused be punitively

discharged is inadmissible, no matter how it is worded or -

expressed. It is also clear that the court views rehabilita-
tive potential as one factor that, together with the
evidence presented in aggravation by the government and
the extenuation and mitigation presented by the defense,
should be considered by the court-martial in arriving at
an appropriate sentence for the accused. Trial defense
counsel should object to this type of opinion testimony
and preserve the issue for appeal. Captain Jay S. Eiche.

Challenges for Cause: Substantial Doubt as to
’ Impartiality

The Court of Military Appeals has qonsistenﬂy urged

military judges to grant challenges for cause liberally. 28

16 See Lee, USCMA Dkt. No. 61,876/AR (C.M.A. 19 July 1989) (summary disposition):

17 See Jones, 26 M.J. at 1012. The alleged offenses span the period ! December 1984 to 31 December 1987. For indecent acts occurping before 14
November 1986, a two-year statute applies; for the others, a five-year statute ‘applies. Thus, for the indecent acts occurring before 14 November 1986,
the cut-off is 1 September 1987; for the others, it is 14 November 1986 (the effective date of the new statute). Because 14 November 1986 is the
earlier of the two cut-off dates, that becomes the critical date with respect to the entire span of indecent acts alleged.

With regard to the sodomy offenses, the old three-year rule applied to the offenses occurring before 14 November 1986; thus, the cut-off date for
those offenses is 1 September 1986, and that becomes the determinative date because it is earlier than 14 November 1986.

'8 28 M.J. 301 (C.M.A. 1989).
19 R.C.M. 1001(b)(5). ‘ . . B
2022 M.J. 294 (C.M.A. 1986); see generally DAD Note, United States v. Horner Revisited, The Army Lawyer, Aug. 1989, at 19.

2! See United States V. Peterson, 26 M.1. 906, 908 (A.C.M.R. 1988); United States v. Smith, 23 M.J. 714, 716 (A.C.M.R. 1986), pet. denied, 25‘

M.J. 201 (C.M.A. 1987); see generally R.C.M. 801(p).

22 Horner, 22 M.]. at 296,

# See, e.g., United States v. Scott, 27 M.J. 889, 891 (A.C.M.R. 1989).
> Ohrt, 28 M.J. at 304,

2 Jd. at 305.

26 Id. at 306.

7 1.

2 See United States v. Glenn, 25 M.J, 278, 279 (C.M.A. 1987); United States v. Reynolds, 23 M.J. 292, 294 (C.M.A. 1987);.United States v. Smart,
21 MLJ. 15, 21 (C.M.A, 1985); United States v. Miller, 19 M.J. 159, 164 (C.M.A. 1985); see generally UCM]J art. 41. '

OCTOBER 1989 THE ARMY LAWYER ¢ DA PAM 27-50-202 15




S
_

A challenge for cause, however, need not be.granted bly :offered this information during deliberations, with-
‘“‘upon the mere assertion of the challenger.”” 2 The. out the-.adversarial protection: of either ‘an" oath -or
difficulty has been, therefore, to determine the appropri- cross-examination. 34 These two  concerns had, in the
ate threshold necessary to sustain a . challenge. ‘The. past, formed the predicate for appellate litigation with
startmg point for any analysis respecting challenges for respect to the propriety of a denial of a challenge for:
cause is found in R.C.M, 912(f)(1)(A)-(N). The focus of ' cause under similar circumstances. As such, a pre-

this note will be on R.C.M: 912(f)(1)(N), which states sumptron of substantral doubt was asserted,
that an-individual ““[s]hould not sit as a member in the’
interest of having the court-martial free from substantral‘
doubt as to legahty, farrness, and 1mpartrahty ' -

In Rezchardt the military judge conducted hrs own voir
. dire in an effort to overcome the presumption of doubt.
as to fairness. The military judge obtained answers that -

Any challenge, under this, pravision must first raise a- appeared to rehabilitate .the court member. 3¢ The mili-
question of 'substantial doubt -as to the fairness of the - tary 'judge then concluded that “‘unless there is a
court-martial process: Thus, the trial defense counsel drsagreement by either counsel,” the responses given by
must initially create at least a presurmption of substantial the member were sincere, and no bias was detected. 37 In
doubt. This presumption may then be rebutted by the absence of rebuttal, the military judge denied the
further voir dire on the part of the trial counsel or the challenge for cause. ‘

military judge. 3° Trial .defense counsel may then argue -
that the presumption of substantial doubt has not:been -
sufficiently rebutted and that the risk of any error .is
lrkely to pre)udrce the accused. 3!

' Self-serving statements or drsclarmers of .bias . “‘are
1nsuff1crent as a matter of law” as a basis to deny a
challenge ‘for ‘cause unless the rehabrhtatmg statements
e - ; were ‘‘delivered in a ‘manner. indicative of
The above descrrbed situation was: recently presented truthfulness.”” 3 This latter 1ndrcra of truthfulness is

in United States v. Reichardt. *2 In that case the prospec- .- usnally’ measured by the presence of equrvocatmg ',
tive court member who was challenged was the victim of . statements. 3 The courts will also look at the situation
a similar. offense. 3 Arguably, as a victim of .that = to determine if most people in the same position would
offense,- the member could have harbored . undue preju- be prejudiced. 4 In Reichardt the Court of Military
dice against -someone accused: of .committing a similar: Appeals found no equrvocal answers and also relied
crime, Additionally, ‘the member. could . have - gained - upon the favorable.impression that the member .made

information about that type of offense and impermissi- - upon  the military judge. < In the absence of -any

oy R.C.M. 912(1)(3) analysrs app Zli at A21 54

30 See Smart, 21 M.J. at 20 ("mrhtary Judge erther sh0uld have excused [the member] or should have assured that the record contamed answers '
which adequately rehabrhtated hrm") -

A Counsel should also note that denial of a challenge for cause may 1mpact upon the accused s ability to l‘reely exercise another 1mportant codal
right, the single peremptory challenge. See UCMJ art. 41(b); United States v. Harris, 13 M.J. 288, 292 (C.M.A. 1982).

32 28 M.J. 113 (C.M.A. 1989).

33 The challenged member’s wife was assaulted and her purse containing an automated bank teller machine card was stolen. Subsequently, with the

use of the automated teller card, funds were withdrawn from a joint account. The accused in Reichardt also used an automated teller card to effect
his larceny. Id. at 114,

34 1n the case of 4n automated teller theft the member could offer hrs own experrences with respecl to any admrmstratlve mconvemences lhat may or -
may, not have occurred because of the pohcy of his bank. See Dep t of Army, Pam. 27-9, Mrhtary Judges’ Benchbook, paras. 2-30 and 2-38 (Cl 15
Feb. 1985) (instructing members to begin dellberauons wrth a full and free drscussron) !

B Cf. Smart; 21' M.J. 15 (CM.A. 1985) (in a court-martial involving an- alleged robbery, two members had also been victims of robbenes,,
themselves); United States v. Towers, 24 M.J. 143 (C.M.A. 1987) (involved the propriety of allowing a member who possessed expert knowledge
regarding child sexual abuse in a court-martial involving those allegations). Towers, however, is not entirely applicable, because the members’ life -
experiences were professionally developed and not the resuli of a being a victim as in Reichardt.

36 The defense counsel asked the member the following question: *’But, having been the victim in a similar case, do you feel that you would have
sympathy for the victim in this case more than an average soldier; say, and therefore; feel strongly about harsh punishment?’’ The member
responded: ‘I don’t think so, ma’am.” The member also indicated that there were no administrative difficulties as a result of the theft against him

that would raise “‘any kind of grievous thoughts during the course of [the] proceedmgs » Fmally, lhe member indicated that He honestly beheved he
could be fair. Reichardt, 28 M.J. at 114-15.

Y Id. at 115.
38 Smart, 21 M.J. at 19; Miller, 19 M.J. at 164; Harris, 13 M.J. at 291.

% In Smart one member indicated that he could be fair, but he refused to totally disregard his own experiences and would not consider a sentence of
no punishment. 21 M.J. at 16-17, 19-20. Contrast this with the absolutely unequivocal answers of the member in United States v. Porter, 17 M.J.
377, 378 (C.M.A. 1984), who stated that the fact that he was the victim of a prior theft would *‘in no way’’ affect his judgment,

“° Despite unequivocal and sincere responses, the trauma of a particular event may preclude a fair consideration. Smart, 21 M.J. at 20.

4! Although there was no substantial evidence in the record to suggest that the member was not impartial, the member’s responses were not entrrely
without some.level of doubt. See.supra note 36. Furthermore, trial defense counsel made no further effort 1o test the member 5 responses nor was
there any counterveiling expression of intuition offered against what was stated by the military judge.
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competing explanations or any suggestion of a present
risk of error, the court held that the military Judge had
no reason to grant a challenge for cause. *

-In order to achieve success on appeal, trial: defense
counsel must ensure that the record adequately reflects
any appearance of doubt -as to -a challenged court

member’s 1mpartlahty Captain Ralph L. Gonzalez. R

42 The court in Reichardt also considered and rejected a per se rule of disqualification when the challenged member has been a wcum of a snmllar-
offense. A simple application of a rule of dlsquallf' ication for victims of similar crimes, however, is dxfﬂcult There is substantial room for argument

about what constitutes “‘a sxmllar crime’ and who isa "vnctlm v

)

Trml Defense Service Note
 The New G5 Bl“ The Tro;an Horse of the 1980’s?

 Captain Ph:hp G. Evans, 11
--.82d Airborne Division Field Ofﬂce, USATDS

lntroducuon

It is almost 1500 hours at the 82d Alrborne Division -
Trial Defense Service Field Office. The -article 15 .and
administrative elimination -clients start to sign.in- for

counseling. They are a .disheveled lot: many . soldiers:;

arrive with camouflage-covered faces. Those  soldiers
having previous - experience  with the military - justice

system sit with blank stares and await their turn. Others -

pace nervously as they contemplate their first brush with
the military justice system. » -

Eventually, those soldiers with %adminiStrati‘\'/e elimina- -
tion packets are called in for counseling. Without fail, at -

some point during the first few minutes the soldier asks -

the Trial Defense Service -attorney: ‘Do I still get my -
college fund?”’ or *“Will I get my $1200 back .from.the

G.I. Bill?”’ Inevitably, the answer the attorney gives:is :

““No.”’ With this short exchange, the soldier’s dreams of
college are crushed. The college fund that is both praised
and cursed is the Montgomery G.I. Bill, a complicated
and often mlsunderstood educauonal assxstance pro-
gram. :

The sponsors announced that the Montgomery G.I.
Bill would provide educational assistance benefits to help
keep service members in the Armed Forces. ! In actual-
ity, however, the Montgomery G.I. Bill has resulted in
unfair “treatment - of ‘service' members and is at least
arguably unconstitutional. This article will review the

stafutory provisionﬁ of the Montgomer-y G.1. Bill and

suggest . remedies to. correct the Montgomery GI Bxll’s*

shortcomings.

Department of Veterans' Affalrs (VA) offic1als estl-

mated that as of July 1988, eighty-three percent of new

Armed Forces recruits were enrolling in the Montgomery
G.I. Bill. 2 The figure for Army recruits was over ninety .
percent. ? In fact, the program has become so popular

that Congress approved a plan that allows recruits who

entered active duty from July 1, 1985, through June 30,
1988, and who did not enroll in the program to have a
‘“‘second chance’’ to enroll. ¢ This decision could affect

about 300,000 service members, including approximately .

45,000 soldiers. 3. These statistics clearly illustrate the
acceptance of the Montgomery G.I. Bill by soldiers in

the United States Army. Unfortunately, many pama- ‘

pants never receive any benefits,

The Statutory Requirements of the -
Montgomery G.I1. Bill

Individuals who enlist. in- the United States Army are

automatically enrolled in the Montgomery G.I. Bill. 6 -

Their pay is then reduced by $100 a - month for the first

. twelve months of service. Recruits who do not want to
be enrolled in the program must affirmatively disenroll. 7 .

Once enrolled, a soldier’s pay reverts to the Treasury as

+if the soldier never. received the $1200. ® In return for
their $1200 ““‘contribution,’’ the soldier can receive up to

'38U.8.C. § 1401 (1) (Supp. V 1987); see also Pub. L. No. 98-525, 1984 uU.s. Code Cong. & Admin. News 4174,

2 Army Times, Sept. 26, 1988, at 4, col. 4.
3 Army Times, July 11, 1988, at 12, col. 1.

438 U.S.C. § 1418 (Supp. V 1987); see also Army Times, Oct. 24, 1988, at 4, col. 1; Army Times, Dec. 5, 1988, at 6. President Reagan signed thxs ;
bill into law.  The bill authorized the “‘second-chance’’ -entollment period to start.December 1, 1988, and last through 30 June l989 See Paragllde,

Feb. 9, 1989, at 8A; Weekly Bulletin, Headquarters 82d Airborne Division, 12 Jan. 1989, Number 2.

$ Jd. The Congressional Budget Office originally predicted that only 5% of service members who did not enroll when they enlisted would 51gn-up

Estimates now predict up to 10% may take the second chance and enroll.
$ 38 U.S.C. § 1411 (Supp. V 1987).

738 U.S.C. § 1411(b) & (c)(1) (Supp. V 1987).

838 U.S.C. § 1411(b) (Supp. V 1987).
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$10,800 in ‘education benefits. ® For example,“‘soldlers
who enlist for’ more than three years will recerve $300.00-
a month for 36 months 10 These benefits ‘can be used to
attend college or vocational schools, or to take part in"
on-the-job training. r ‘

Before part1c1pants in the' Montgomery GI Blll can
receive these education benefits, they must fulfill three
strict requirements. First, the soldiers must receive an

honorable discharge. Next,. they. must .have. earned a.

secondary school diploma (or an equivalency certificate)
before the completion of their military service. ! Finally,

the soldiers must have served a specific time on active

duty. This time period is determined by the length 'of -
their enlistment. Soldiers who enlisted for three years or |
more must serve thirty-six months on continuous active *°

duty. 12

The Montgomery G.I. Bill contains several provisiOns"_ .

that enable soldiers to qualify for educational benefits
without serving their entire enlistment. Soldiers dis-

charged for a service-connected disability or for:hardship'-

do not have to.fulfill the entire service requirement, !?
Additionally, soldiers discharged for the convenience of
the government must complete at least thirty months of
continuous active duty to qualify for benefits (for an

enlistment obhgatron of three years or more), '4 Fmally,,

those soldiers who are drscharged due to a reduction in-
force can receive a morith of benefits for every month of
active service if they fail to fulflll either the twenty- or-
thlrty month option. !5

The ‘end result is'that many: soldiers, unless they are
discharged from the Army with an-honorable :discharge
and serve- three years .on active duty, will receive' no

benefits . from the Montgomery G.l. Bill. Further,:the

soldiers will also forfeit their -$1200 contribution to ‘the-
program. '6 Ironically, even soldiers discharged - with
honorable discharges who -decide not to ‘go to school::

938 U.S.C. §§ 1413, 1415 (Supp v 1987)

at 50.
"33 US.C. § 14ll(a)(2) (Supp V. 1987).

I

cannot ‘get their comnbunon refunded Yet the surw-‘i
vors of soldiers’ who ‘die on actrve duty before even
qualifying for the benefits will receive the $1200. 17

The most severe part of the Montgomery G.I. Bill is’
the forfeiture provision. Every soldier who is admlmstra-

tively drscharged is potentially affected by this provision.

The obvious question for such soldiers is: ““Can they
take my money?’’ To answer this question it is necessary

1o first ascertain whether or- not soldiers have a recogniz--

able right to their pay.

...y Soldiers’ Right to Their Pay

Soldlers are entitled to receive pay according to their

- pay ‘grade and years of service as long as they are on

active duty in a pay status and not prohibited by law

.. from receiving such pay. '8 This entitlement to pay and

other allowances' ends on the termination of enlist-
ment. !? A soldier’s right to his or her Montgomery G.1.
Bill contribution is contingent on whether or not the
soldier’s contribution vests in the soldier pnor to the
time rt is transferred to the Treasury..

Vesting means ‘‘to give an .immediate, fixed rrght of‘
present or future en]oyment '’ 20 For example, when a
pension payment by the 'terms of the pension agreement
becomes due, the pensioner has a vested right to it. 2!
Likewise, in"'1961 thé United States Supreme Court said
that soldiers’ are entitled to” the statutory pay and
allowances of ‘their grade and status, however ‘‘ignoble”’
their service may be, unless: 1) they are absent without
leave or have deserted; or 2).their pay is. ordered
forfeited as pumshment imposed, by. a2 duly constltuted
court-martial, in which case only future, and not ac-
crued pay.may be ordered forfexted 22

‘Even stronger language underscormg soldiers* nght to -
their pay is found in United States v. Larionoff. »

1938 U.S.C. § 1415 (Supp \% 1987), see also Arrny Times, 0ct 3l 1988 at 10, col 1; Flocke, The New Montgomery G L Bill, Soldrers, Mar. 1988

|
Vl L I

12 38 U S.C. § l4ll(a)(l)(A)(l) (Supp V 1987) If the soldler enhsted for less than three years he or she must serve 24 months of contmuous actrve'

duty

months service wrll quahfy for a month of benefits for each month served

-

T

13 38 U.S. C § l4ll(a)(1)(A)(n) (Supp..V 1987) See Army Trmes Oct 17, 1988 -at 19. col 1. Drsabrhty or hardsh1p drscharges with less than six -

R

1438 U.S.C. § 1411(a) (Supp VY 1987). If the enhstment was for less than three years, the soldler must serve twenty months

!5 Army Times, Oct. 31, 1988, at 10, col. 1.

16 Department of Veterans’ Benefits Ctrcular 22-85-6, Tuly 1985 § 6. The Veterans Admmlstratlon regulations deny the refund of any contrrbutlon

unless they meet these requirements. See 38 U.S.C. § 1411(b) (Supp. V 1987).

i

17 Army Times, Oct. 31, 1988, at 10, col. 1. This rule applies retroactively to service members who have died since July 1, 1985, See 38 U.S.C.

§ 1417 (Supp. V 1987).

(JUMPS Army), para. 3 l (3 Mar. 1988) [hereinafter AR 37-]04—3]
' McEniry v. United States, 7 Cl. Ct. 622 (1985).

20 Blacks’s Law Dictionary 1401 (5th ed. 1979).

21 60 Am. Jur. 2d Pensions and Retirement Funds § 173 (1964).

22 Befl v. United States, 366 U.S. 396 (1961).

23 431 U.S. 864 (1977).
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No one disputes that- Congress may prospectively

- reduce the, pay of members -of the Armed. Forces, - .

even if that reduction deprived members of benefits
they had expected to be able to earn. . . . It is qurte

. a different matter, however, for Congress to deprive
a service member of -pay due for services already.
performed, but still owing. In. that case, the con- .
, gressronal action would appear in a different constl-,
tutional light. u . :

Based on the language of Bell, Lartonoff, and thei
applicable regulations, a soldier’s basic pay:vests at-the’

end of each pay period. Because the monthly allotment
contributed by a soldier to the Montgomery G.I. Bill is
deducted from, the soldier’s basic pay due for services
performed, it is hardly logical to state that once such
pay reverts to the Treasury, it was never received by, or
within the control of, the soldrer 23 'The Montgomery
G.I. Bill therefore contams an absurd legal fiction. 26

Con51der this questton Why does ‘the: family of a
deceased soldier have a: right to. the refund of the
soldier’s . Montgomery ‘G.I. Bill contribution, if .the
statute states that the soldier never received -the pay?
While it.may clearly be the morally correct action to
return the $1200 to the family of a soldier who dies on
active duty, is there really a recognizable Jegal principle
that would allow such an action? If the survivors have a
right to the refund of the contribution, then soldiers who
contribute $1200 should also have a right to a refund.

‘If soldiers haue a vested right' to their pay, then
soldiers’ contrlbutlons from their pay to the Montgom-
ery G.I. Bill represent legitimate property interests;

Therefore the forfeiture of this interest to the Federal.

Government is a deprlvatlon ‘of property that must_be

analyzed with respect to the due process clause of the‘

fifth amendment to the Constrtutron

The Constrtutlonahty of the Montgomery G.L Bill

The fifth amendment to the United States Constltutron’

states: ‘‘No person.shall be . . . deprived of life, liberty,
or property, without due process of law.”” 27 The appli-
cability of the fifth amendment to the Montgomery G.I.
Bill hinges on the meaning of the term ‘‘property”’.

24 Id. at 879 (citations omitted).

2538 U.S.C. § 1411(b) (Supp. V 1987).

2 Id.

¥ U.S. Const, amend. V.

b Board of Regents v. Roth 408 U S. 564 (1972).

2 Matthews v. Eidridge, 424 U. S 1319 (1976).

% Christian v. Village of Maywood 656 F. Supp 367 AN, D. ll! 1987)
i Rorh, 408 u. S at 577

32 AR 37-104-3, para. 3 1.

33 Mathes v. Hornbarger, 821 F.2d 439 (7th Cir. 1987).

It is clear that statutes or regulations can create a
property" interest .in- government entitlements. 2 It is
only those entitlements that rise to the level of a
property ‘interest that are protected by the fifth amend-
ment’s procedural safeguards. 2% :

In order ‘to implicate due process protectrons, a
governmental body must deprive, or threaten to deprive,
an individual of a protected interest through fundamen-
tally unfair procedures. 3 With respect to participants in
the Montgomery G.I. Blll it must first be determined if
such soldiers are entitled to due process protections and-
then what protections are 'required

‘ ‘Property interests, ‘of course, are not created by
the Constitution.  Rather, they are created and their
dimensions are defined by existing rules or under-
standings .that stem from an independent source
such as state law — rules or understandings - that
secure certain benefits and that support clarms of
entltlement to those benefrts A

: Accordmgly, because soldiers on active duty are enti--
tled to receive pay, 32 they have a property interest in
their pay: Similarly, veterans who begin receiving VA
educational benefits have " a “constitutionally  protected
property - interest in the contmued receipt of those
benefits. 32 ‘ ~

In recognition of this interest, federal and state.courts
have forced the VA to grant a hearing before reducing,
suspending, or terminating benefits. 34 The application
of these principles to the Montgomery G.I. Bill indicates
that the protection of an entitlement to education ‘should
be afforded even greater scrutiny, -given the ‘unique
status of education. Courts have’ long found that,
because education is a ‘‘necessity -of modern hfe,” the"'
abandonment of an opportumty for educatron is clearly
a serious deprivation, 3% ’

Soldiers who voluntarily contribute $1200 from their
pay to the Montgomery G.I. Bill have a property interest
in their contributions .and "also in their expectation of
educational benefits because they paid for that
expectation, 3 The question therefore becomes: ‘“What
protections are required before the government can take

¥ See, e.g., Devine v. Cleland, 616 F.2d 1080 (Sth.Cir. :1980). The court upheld an injunction requnring the Veterans Admmlstratron to provtde
pre-termmatlon interviews before reduction of benefits o certain recrplents of educatrona] benel'rts , )

3% Brown v. Board of Educauon 347 U.S. 483 493 (1954), see also Devine v. Cleland, 6l6 F.2d 1080 (9th Cir. 1980).

3 See Roth, 408 U.S: 564 (1972).

OCTOBER 1989 THE ARMY LAWYER » DA PAM 27-50-202 18




the -soldier’s property""'ln judicial- proceedings in the_
military, the Uniform Code’ of Military' Justice' states
that no forfeiture may extend to d@ny pay or allowances
accrued before the date on Wthh the ‘sentence - 1is
approved. ¥ 8 : ‘

“ Constitutional analysis, ‘as articulated in Matthews v.
Eldridge 38 and its progeny, requires a balanding of three
factors to determine whether additional safeguards’'must
be -implemented to protect soldiers’ property- interests
currently endangered ‘by the Montgomery G.I. Bill: 1)
the private interest affected by the official action; 2) the
risk of an erroneous deprivation: of -such ' an -interest
through current procedures; and 3), the government’s
interest in the current process, mcludmg the burden of
instituting new safeguards. ,

The Private Interest Affected by ‘the Offrczal Actron

Soldiers enrolled in the Montgomery G.I. ‘Bill stand
to lose not only the $1200 they  contributed to -the
program, but also $10,800 in benefits. Without a doubt,
the $1200 loss represents a significant property interest,
as it is about:1/7th of a first-year soldier’s basic pay..»?
Furthermore, the ‘educational benefits are often the:
soldier’s .primary reason .for enlisting in the military. 4
These points clearly illustrate the private interest that.is
threatened by the present separation process. - ‘

"The Risk of an Erroneous Deprivdtion of Sich” -
- an Interest Through Current Procedures

Most :.soldiers - fail to receive the benefits of the.
Montgomery G,I. Bill because they are administratively
discharged from .the Army before they (fulfill their:
service obligation and because they receive ‘less than an:
honorable discharge...Administrative separations of en-;
listed - personnel .. are governed by Army- Regulation-
635-200. 41 This article focuses on involuntary adminis--
trative separations.

All. soldiers bemg separated from the Army are,
entitled to written notification explaining the basis ‘for

37 UCMYJ art. 57: e I : coed
38 424 U.S. 319 (1976)." - S P

their' dlscharge as ‘well as the least favorable characterlza-
tion of service they tould ‘receive. 42 Soldiers ‘also ‘have
the: nght to consult' with counsel, to receive copres of the
supporung documents, and ‘to object to the separation
action 'in writing. 43" The soldier has seven duty’days to
accomplish these actions and forward his statements to
the separatron authorxty Unless a soldier has six or more
years ‘active duty service, or is being recommended for a
discharge under other than honorable conditions (OTH),
he -or.she does. not have the right to present a case.in
person before an.administrative separation board. 44- :

'The Army’s‘ own regulations regarding the ‘possible”
characterizations’' of service ‘misléad’ commanders ‘who

initiate” separatron actrons For example. paragraph 3—6
states

‘ Both the honorab]e and general discharge entitle a
;‘soldler to full’ Federal rights and benefits provrded_ )
by law. However, a dlscharge under othér than
honorable conditions or a bad conduct discharge:
‘may or:-may not deprive -the soldier - of veterans’
benefits administered by the Veterans’ Admiinistra- .
‘tion; .a determination by that agency is required in
each case. A Dishonorable ‘Discharge deprives the

. soldier of all veterans” benefits and may depnve hlm"‘ .

or her of civil rights; 45.

This language incorrectly represents the avallabrhty of
beneflts under’ the Montgomery G.I. Bill. '

kIt

Thus, the real victims of the admmlstratlve separatlon

procedure are those soldlers with less than six years of
service.. Commanders can effectively blunt a soldier’s
abrllty to contest the elimination action by’ recommend-
ing a general discharge. Because the soldier has fewer
than six years of service and is not being recommended
for a discharge under other than honorable ¢onditions,
the soldier does not have a rrght to a board hearing. The
seven-day perlod to object in.writing to an action can
hardly be considered a meaningful or an effective
opportunity to fight a:separation or argue for -a higher
characterization of service. 46 As a result of this process,

i H R

3% United States Army Finance and Accounting Center Military Pay Table, 1 Jan. 1989.

4¢ Army Times, Apr. 4, 1988, at 8, col. 1.

4" Army Reg. 635-2300, Personnel Separations: Enlisted Personnel (15 June 1989) [hereinafter AR 635-200].

42 AR 635-200, chap. 2, sec. Il.
43 ld

“4 Id. at para. 2-2 (d); see also AR 635-200, chap. 3, sec. IIl. Based on unofficial statistics maintained by the 82d Alrborne Division Gl/AG
Personnel Actions Branch (PAB), the inability of soldiers to upgrade their recommended discharge characterization to an honorable discharge is
readily apparent. During calendar year 1988, based on chapters logged in by PAB, 41 discharges pursuant to AR 635-200, Chapter:9,  were received:
of those, 34 were general discharges and only 7 were honorable discharges; 75 discharges pursuant to AR 635-200, Chagler 13, were received: of

those, 72 were general discharges and only 3 were honorable discharges; and finally, 397 discharges pursuant to AR 6

5-200, Chapter 14, were

received: of those, 4 were honorable discharges, 6 were under other than honorable conditions, and 387 were general discharges. In the 82d Airborne
Division the overwhelming majority of those individuals eliminated do not have a right to a board hearing and are enrolled m the Montgomery G I.
Bill. Each of these soldiers arguably has a property interest in the $1200 plus interest forfeited to the government. ;

4% AR 635-200, para. 3-6.

. [
v

46 See, e.g., May v, Gray, 708 F. Supp. 716 (E.D.N.C. 1988). In this tase, a soldier with less than six years of -active military service tested positive
on a urinalysis test. The soldier eventually requested a.court-martial; in response, the commander started an administrative separation procedure. The
soldier requested copies of the scientific tests that served as the basis for the pending administrative separation. These requests were denied. The,

soldier succeeded in enjoining the commander from separating him. “The court noted that the Army’s acuon threatened the soldier’s réputation and

constitutional rights, because he was denied due process of law. The court also stated that it did not see why enlisted personnel with less than six
years of service received fewer protections than those who served over six years. See also The Fayetteville Times, Dec. 8, 1988, at 2-B, col. 2.
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young soldiers are not only discharged from the United
States Army, but also end up forfeiting their $1200.

- The potential for abuse in this process is evident; the
effectiveness of AR 635-200 (from the command’s point
of view) is measured by how quickly the unit can move
from notification of the soldier to the actual separa-
tion. 47 Most commanders conscientiously adhere to the
requirements of AR 635-200. Far too often, however, a
soldier is presented with a packet composed of  suspi-
cious counseling statements concerning questionable mis-
conduct, While the contents may be technically correct,
the best interests of the Army may not be served by
separating the soldier from the service.- Yet, ‘once an
elimination packet is created, it is' unusual for the

. soldier’s submissions to the séparation -authority to have
any effect. A -high risk of erroneous deprivation certainly
exists in the current separation process for those soldiers
with under six years of service who are recommended for
a general dlscharge ' :

The Government s Interest in the Current Process, |
Including the Burden of Instituting New Safeguards

The third prong of constitutional analysrs requn-es an
examination of the government’s interest in the current
process and the burden of instituting additional safe-
guards. The obvious remedy to the deficiencies noted in
the separation process is to make a hearing available to
_any soldier who stands to be deprived of a recognizable
property mterest This option will be discussed below.
Additional safeguards, such as providing a hearing, are
costly and add time to the separation process. Neverthe-
less, unless some action is taken to provide soldiers with
additional due process, the result could be even more
costly to the government. . :

_ Pursuant to recent legislation, veterans can now sue in
a federal court to contest decisions affecting their
individual benefits. 4 Furthermore, cases ”dealing‘ with
general VA rules and regulations can be heard in the
federal court system. 4 It is entirely foreseeable that
former soldiers, who forfeited their $1200, could qualify

continues to administer the Montgomery G.1. Bill as it
has in the past. the government is rrskmg exorbltant
litigation. and settlement costs.

Remedies |

There are several options available to the Department
of the Army that would eliminate the constitutional and

“practical problems resulting from the current administra-

tion of the Montgomery G.I. Bill. It may be necessary to
1mplement a combmatlon of these options.

Make a Hearing Available to Participants
:. in the Montgomery G.1I. Bill
Who Are Facing Administrative Separation

Fundamental fairness would suggest that each soldier
being involuntarily separated from the service who
possesses ' a requisite property interest. should receive

_either a board hearing or be refunded their $1200. The

predlctable response by the Army would be that provid-
ing a hearing for those soldiers with a recognizable
property interest would be fiscally and administratively
impractical. Yet, pursuant to the Civil Service Reform
Act of 1987, the soldier’s counterparts in the civil service
who _are dlscharged for cause have the rzght to a

-hearing. ¢

It has been estimated that the Montgomery G.I. Bill
will not cost the government any money until after
1992, 51 Statisticians also predict that only a little more
than one-half of the soldiers who enrolled in the
Montgomery G.I. Bill will actually use the benefits. 52 It
is clear that the Montgomery G.1. Bill is going to be a
large revenue raiser for the Federal Government. The

"Federal Government owes soldiers the chance to argue
‘their case in'a meaningful, personal manner before they

forfert their money.
The Department of the Army could make a stream-

lined board. procedure available that would not be as

costly or time-consuming as the current procedures used
for soldiers with over six years of service. In May v.

as a class and sue the VA. If the United States Army Gray, * a United States District Court opinion, the

.47 AR 635-200, para 1-7; see also 82d Abn. DlV Pamh635 1, Division Admrnxstramie Elimination' Pamphlet, 1 May 1984 (proeessrng time for
Vadmlmstrauve separation NOT referred to an administrative discharge review board should be 15 days from notification to separation). °

“®The New York Times, Oct. 19, 1988, at Al4 col. 5; Army Times, Oct. 31, 1988, at 9 “col. 1. ‘The Veterans Judicial Review Act, Pub. L. No
100-6-89, effectively overrules 38 U.S.C. § 211(a), as.interpreted in numerous cases such as Marozan v. United States, 825 F.2d 1469 (7th Cir. 1988).
which foreclosed judicial review of benefits determinations except for those with properly framed constitutional questions.

% Id.; see also ABA Journal, Dec. 1, 1988, at 118; Army Times, Feb. 6, 13, and 27, 1989. The new Court of Veterans’ Appeals will review veterans'
‘appeals that have exhausted the review process through to the Board of Vetérans® Appeals. The soldier has 120-days to file a notice of appeal with
the new court. Decisions made by the Court of Veterans’. Appeals regarding laws or regulations will be appealable to the U.S. Court of Appeals for
the Federal Circuit, This law also abolished the 510 limit on the amount a veteran can pay an attorney to represent him or her before the VA once
the Board of Veterans® Appeals issues a statement intending to deny the claim. Once that point is reached, “‘reasonable’’ attorneys’ fees are allowed.

30 See 5 U.S.C. § 7513(d) (Supp. V 1987). ““An employee against whom an action is taken under this section is entitled to appeal to the Merit System
Protection Board under section 7701 of this title.”” It should be noted that an '‘employee’’ does not mean an individual working in a probationary
status. [n the military, based on AR 635-200, para. 2-2(d), a soldier with less than six years of active service is apparently in a probationary status
since he is not entitled to a board. See Department of the Navy v. Egan, 108 S. Ct. 818 (1988), for a good explanation of a civilian employee’s
rights. :

5! Flocke, The New Montgomery G.I. Bill, Soldrers, Mar. 1988 at 50. According to Rep Montgomery, the monthly $100 pay reduction should save
the government about $318 million, plus 6% interest after the next few years.

52 Army Times, Mar. 28, 1988, at 14, 16, col. 1. The National Center for Education ‘Statisties reports approximately 60% of high school gradnates
‘attend college. Further, many soldiers reenlist and either decide to make the Army a career or later fail to use their benefits afler their enhstment
“ends. . . - ¢ :

32 708 F. Supp. 716 (E.D.N.C. 1988). "
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court noted that it failed to uriderstand ‘why-soldiers ‘with
.§iX-"years ‘of ‘service are’ entltled ‘to much greater due
process than those with less than‘six years of service. At
the very least, this case srgnals that the United States
Army can no longer ignore the rights of soldiers with
fewer than six years of  service. This decision is: even
- more revolutronary when one eonsrders that the soldier
"in May v. Gray.did not clarm a property interest outside
- his employment in the military. Thus, a soldier being
processed for separation with a property interest in the
Montgomery G.I. Bill has an even stronger argument for
entrtlement to.a board hearing.

Refund the $1200 to Soldiers Enrolled
.in the Montgomery G.1. Bill
Who Are Administratively Separated and
Rece:ve at Least a General Discharge .

. A-second option is an amendment to the Montgomery
G 1. Bill allowing the refund of the $1200 under certain
conditions. Certainly, those soldiers “"who ~ fulfill the

~requirements of the Montgomery @G.1. Bill, leave the
Army, and then decide not-to go to school should be
refunded. their $1200. Interestingly,’ the predecessor to
the: Montgomery G.I. Bill, ‘the Post-Vietnam Era Vete-

‘rans’ Assistance Program (VEAP) allowed enrolled ‘sol-

diers who were discharged from active duty under
_conditions other than dishonorable to be refunded their
contributions on the date 'of their discharge or within
sixty days from their notice of discharge, whichever was
later. 54, Soldiers could also qualrfy for benefits with a
general drscharge

In the Montgomery . GI Brll Congress has done an
.about-face by saying that, not only is a general dlscharge
insufficient to entitle a soldier to benefits, but also that a
general discharge is insufficient to entitle a soldier to the
return of his or her $1200. Many of the senior non-
commissioned -officers currently advising commanders
enlisted durmg the VEAP era and therefore erroneously
believe that a geiieral discharge is sufﬁcrent for a soldrer
to recetve educatronal benefrts

If the Army’s fear is that all soldiers receiving general

discharges don’t deserve to. receive their $1200 refund |

due to serious misconduct, then the command should
process those soldiers who are .so undeserving for a

discharge under other than honorable condmons The_ ‘
current situation results in all recipients of general -

discharges being ineligible. for educational benefits.

Those soldiers who -are being processed for separatron_.f

for minor actions are thrown in with soldiers who have
engaged in more serrous mrsconduct

54 38 U.S.C: §§ 1601, l625 (Supp v 1987)

-

‘The refund ' of the - $1200 ‘contribution would still
enable the government 'to realize the interest ‘éarned on
_the contributions while they, were. held by .the. Treasury.
.Also, there is some evidence, that the - ‘Montgomery G.I.
Brll is overcapltahzed 55 Therefore, ‘the. fear that the
refunds would . destroy .the program .may be without
basis. At,-the very least, those soldiers who earn. an
honorable dlscharge and fulfrll their - service . obhgatron
.should be refunded their $1200.

" Increase the Soldier’s Comprehens!on of the e
Reqmrements of the Montgomery Gl Bill *

ln sprte of congressxonal assurances to the contrary, it

is clear that a vast majority of recruits do.not under-

stand the: ramrfrcatlons -of enrollmg in the Montgomeryr
'G.1. Bill, Most of the soldiers presently being discharged
.enlisted between 1985 and 1987 and. therefore were
subject to the enroliment procedures of several years ago
when counseling on education benefits was less empha-
sized. As a result, soldiers now frequently exhibit com-
plete ignorance regarding the 'operation of the Montgom-
ery “G.I. “Bill when" they seek counseling ' on their
elimination . action. % It is apparent that durmg the
enrollment process, soldrers have not had the provisions
of the Montgomery G.I. Bill clearly explained to them.

As a personal example, when the" '113th Judge Advo-
“cate Officer Basic Course inprocessed thirough Fort Lee,
VA, in July of 1987, the inprocessmg clerks attempted to
enroll the basic course students in the Montgomery G.1.
"Bill. The emphasrs was placed ‘on signing the documents
rather than explaining them. If this was the ‘procedure
“used for ]udge advocates, what ' realistic “‘chance "do
regular Army recruits have to understand ‘the ‘‘gamble’’
inherent in their enrollment in the Montgomery G.I.
_Bill? In fact, at some military facilities those recruits
who did not, ‘enroll were removed from their trammg
.group and . held back to explam their decision. 57 :

*'A’concerted, organized effort by the Department of
the Army to increase comprehension of the enroliment
proceéss is especrally importarnt ‘at_this time. ‘The' recent
-decision 1o allow soldiers a ““second chiance’ to enroll in
the Montgomery G.I. Bill program and the emphasis
placed on the Montgomery G.I. Bill to increase enlist-
ment could result in future problems ‘Once again, with
this new open period, the Army is telling its commanders
that ‘‘the Montgomery G.1. Bill-is-an entitlement that

" will place a college educatlon wrthm ‘the reach of many

of our troopers 58

The pressure exerted on recruits to enroll may also be
laymg the foundation : for future lawsuits. If: there is
fraud or false representanon of a matenal fact in the

sl

33 See also Army Times, Jul. 11, 1988 at 12. col. 1; Army Times, Sept. 3, 1988, at 12, col. 2; Army Times, Mar. 28, 1988, at 16, col 2. In the spring

of 1988, the Defense' Department Board of Actuaries éstimated only SO% of the educauonal benems wrll be used.’

6 Random questioning of soldiers recervmg admmrstrattve ehmmatron counselmg at the Trial Defense Servrce Fleld Offlce, 82d Alrborne Dijvision,

’Fon Bragg, North Carolma

.

57 Description of Montgomery G.l. Bill enrollment process at Fort Dix, New Jersey, in 1986

38 Weekly Bulletin, Headquarters, 82d Airborne Division, 12 Jan. 1989.
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enlistment process, rescission of the enlistment contract
is recogmzed as a remedy. * Because military ‘employ-

ment is considered to be more than a statutory relation- -
ship, it is not inappropriate to examine enlistment

contracts in light of traditional contract principles.'¢ " 7'
The lesson the United States Army should learn from:

these theories is that a clear understanding of the

ramifications of enrolling must be ‘conveyed to the .

recruits prior to the time they enroll in the program.

Strengthen the Rehabilitative Transfer Requzrement
. of AR 635-200 to ,
Encourage T ransfers Rather Than Separanons

' The final option proposed is to make it-harder for
commanders to waive rehabilitative transfer pursuant to
AR, 635-200. §* According to the regulation, the separa-
tion authority ‘may waive the: rehabilitative  transfer
requirement any time on or before the date the” separa-
tion authority approves or disapproves the separation.
Specifically, the separation. authority must determine
that further duty would: 1) create serious dlscrplmary
problems or a hazard to the military mission. or to the
soldier; .or 2) be inappropriate because the soldier is
resisting rehabilitation attempts; . or ¢) rehabilitation
would not be in the best interests of the Army as it
would not produce a quality soldier. 62

Ironically, this provision not only adversely affects the
soldier, but also hurts the Army as a whole. First, the
request for waiver is usunally prepared by the commander
before the soldier consults with counsel and is advised of
his or her rights.:Under the current transfer section, the
separation authority could approve the waiver: w1thout
waiting for the soldier’: s submissions. el

‘On the company commander s request alone,, the
current provisions allow the separation authority . to
esseéntially circumvent the purpose of the rehabilitation
requirement. At the same time, the government is
required to abide by ijts own regulations where the

underlying purpose of the regulation is the protection of

personal liberties or interests. 6 Therefore, more than a
mere recitation of the statutory language. should- be
required prior to waiving a rehabilitative transfer.

s

The importance of ensuring the propriety of an
administrative separation should not be lost on the

.United States Government. Each soldier represents thou-

sands of ‘dollars in training costs. To routinely waive a
rehabilitative -transfer essentially throws away the gov-

¢ _efnment’s investment. If more rehabilitative transfers are

accomplished, soldiers will have a better opportunity to
fulfill - the . requirements of the Montgomery G.I. Bill,

- and the United States’ Government will begin to see a

return on its investment. The soldiers will then have a
weaker : argument that - their nght ‘to procedural due
process was abrrdged

' Concluaro'n v

Without substantial changes in the language and the
operation of the Montgomery G.l. Bill, the Army is
arguably abrrdgrng the constitutional rights of its soldiers
and‘ running the risk . of future. legal action, Those
soldiers with fewer than six .years active service who
forfeit their $1200 contribution to the Montgomery G.I.
Bill without a meaningful opportunity to contest their
separation have a due process objection to the current
procedure. Even more damaging is the effect such a
practice could ' have on the public’s support ‘of "the
mrhtary

At is drffrcult to watch televrsron or read a magazine
without seeing some reference to the Montgomery G.I.
Bill in an advertisement: ‘‘The military is a great place
to start’”’ or ‘Do you know how you are paying for
college?’’ Imagine the public  relations  problem the
military would have if thousands of former soldiers who
had enrolled in the Montgomery G.I. Bill, never received
any benefits, and also forfeited $1200 instituted action
against the United States Army or the VA, .

History has taught the United States that regardless of
how many sophisticated weapons the military possesses,
the key .to victory is the individual soldier and the
public’s support of that soldier. A little common sense
would .indicate that if a few changes in the operation of
the Montgomery G.I. Bill would avoid problems in the
future, those changes should be made.

% Pence v. Brown, 627 F.2d 872 (8th Cir. 1980); Roman v. Schlesinger, 404 F. Supp. 77 (E.D.N.Y. 1975).

60 Alley v. United States, 6 Cl. Ct. 99 (1984),

S'AR 635-200, para. 1-18c and d.

2 Jd. para. 1-18d. i ' o ,
% United States v. Russo, | M.J. 734 (C.M.A. 1975).
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e What Will it Profit Thee?—
Recent Decnsrons by the GSBCA Concernmg

Lreutenant Colonel Clarence D. Long, 4/ )

Protest and Bld Preparatlon Costs o ’ e Lo

i

.- Chief, Bzd Protest Team, CAD

¥ i

! [ L
In 1985 the General Servrces Administration: Board of
Contract Appeals (GSBCA) assumed jurisdiction over:all
bid protests concerning the acquisition by the executive
branch of computers and computer- -related services, with
certain limited exceptions. "

¢ Unlike protests before the General Accountmg Offxce.
b1d protests before the GSBCA are ‘complete trials, with
written and' oral dnscovery, ‘hearings, ‘and post-hearing
briefs, all occurring within' an extremely | brief period” of
timeé. 2-Legal costs for ‘such ‘protests can be’ enormous.
Bills of $100,000 or more are not uncommon, and at
least one firm has subimitted a claim for protest costs in
excess of one- half of a million dollars.

Un’ul recently. it had been assumed that ‘a successful
protester automatically recovered virtually all of its
attorneys’ fees and related protest costs. It had also been
assumed that proposal ‘bréparation ‘costs were 'automati-
cally recoverable upon the showing that ‘the buying
agency had caused the protester to-incur costs it ‘might
not otherwise -have expended. A’ series of recent dCCl-
srons, however provxde some reason for hope. :

i

The Early Standard

Early in July 1985 the board enuncrated 1ts posmon on
attorneys’ fees and proposal costs. The Amdahl Corp. 3
decision promulgated the following general principles: 1)
the board would award attorneys’ fees ‘to prevanhng
parties:'2) these fees were ‘not restricted, except by the
“prevailing rates’’ for similar work; and 3) little notice

would be taken of complaints about “overstafﬁng" of

protests: by opposing government agencres 4

While stating that the Competmon in Contractmg Act
had made the award of protest costs discretionary, the
board went on to imply that award of attorneys’ fees
and related costs would be the rule rather than the

exceptron, ‘because the benefits of ‘cor‘npetition accrue to
the ‘‘citizenry as a; whole >*'s The following year, in
NCR " Comten, ¢ the board reaffirmed its decision in
Amdahl and in addition, to ‘attorneys’ fees, the board
awarded proposal preparation costs. In awarding all of
the claimed attorneys’ fees and costs; the:board per-
formed no analysis. The board merely - consulted an
American ;Bar Association -study on such fees and stated
that the fees were well within prevailing rates.?

The board also “clarified”’ ‘the’ defmmon of a prevarl—
ing party in the followmg broad terms, “citing a Supreme
Court’ decision for the proposition that “[p]artles have
prevailed’ if ‘they succeed on any srgmflcant issue. in
htlgatron which achieves somie of the benefrt the parties
sought in bringing sult P8

'The Evolving Standard -
Attorneys Fees ‘

Protesters and therr attorneys should ‘now be wary.
The board will--not pay for *learning .time’’ by an
inexperienced .attorney .in- a bid protest, -even - if that
attorney is fully successful.: In React Corporation % a
successful protester claimed $23,000.00 in attorngys’
costs - for 200 hours of work at $115.00 per hour. The
boa:lrd found nothmg wrong with the hourly rate. but
hel ’

“In the case before us, the attorney fees are snmply

" ' too great'in- light of ‘the issue and facts involved.

While we have no partlcular problem with the rate,

' $115.00 per hour for an attorney in Boston, Massa- -
chusetts, such a rate presupposes an efficient attor-
ney knowledgeable in the field of government con-
tracts and protests.

! Competition in Contracting Act of 1984, Pub. L. No. 98-369, 98 Stat. 1175, 1182-84 (1986); 40 U.S.C. § 759(f) (Supp. V 1987); Paperwork
Reduction Reauthorization Act of 1986, Pub. L. No. 99-500, 100 Stat. 1783-342 (1986).

2 protest decisions must be rendered within 45 working days (normally about 64 calendar days) from the date of protest filing. Because the board
normally takes two weeks to render its written decision, all of the litigation, including post-hearing briefs and reply briefs, must be concluded within

, Six weeks.
3 GSBCA No. 7965-C(7859-P), B5-3 BCA § 18,283.
4 Id. at 91,762.
S Id. at 91,761.
¢ GSBCA No. 8229, 86-2 BCA 1 18,822.
7 Id. at 94,850.

8 Jd. at 94,852 (citing Hensley v. Eckerhart, 461 U.S. 424, 433 n.7 (1983)). The board, however, did not go more deep!y into Hensley, which provndes
a careful rationale for determining how much a prevailing party should attain in the event of only parual suceess.

® GSBCA No. 9530-C(9456-P), 88-3 BCA § 21,026, 1988 BPD § 161.
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Of the remaining 21,242.42- we disallow:
one-half of it, 10,621.21 as belng excessrve in hght
«of the difficulty and nature of the case. '©

Moreover, even the most sophisticated protesters and
law firms may have their claimed fees substantially
reduced. In U.S. West Information Systems, Inc.
protester’s attorneys had claimed $506,862.17 for the

“costs of filing and successfully pursuing two protests,

plus substantial bid preparation costs.

In regard to its first protest, the protester received
only $10,500 of its clalmed $9000000 in costs." The
board held:

Our first task is to arrive at a ““lodestar”’ amount,
-which is the number of hours reasonably expended ’
‘on the litigation multiplied by a reasonable hourly_
rate. In determmmg the lodestar ‘we deduct nme
spent on dlscrete and unsuccessful c¢laims.

In [the first protest], four of the five counts were
- dismissed as premature, with protester prevailing on
a minor count involving lack of a sufficient DPA.
The Board was able to. resolve the DPA count on .
protester’s motion for summary relief and resolution
of that claim did not involve fact-finding. 12 h

In the second protest, protester sought $407 513 00 in
attorneys’ fees and costs, but received only $145,600.00.
The board held that, because the protester had prevailed
on only one issue of significance out of the five it had
pleaded, forty-five percent of its claimed expenses was a
reasonable ‘‘lodestar’’ amount. Moreover, the board
deducted an additional twenty percent “‘to reflect the
success obtained.”” The protester had sought a complete
recompetition of the requirement, but received only a
chance to revise its proposal.

The board was clearly trying to send a message in

U.S. West: 1) don't over-litigate; 2) don’t use a shotgun
when a rifle will do; and 3) concentrate on real issues,
not on every possible claim that might be generated from
a generous reading of the facts.

In U.S. West the board also demed all of the
protester’s claimed $903,000.00 in proposal preparation
costs, because the protester never bothered to send in a
revised proposal, claiming that the Army was biased
against it. 13 o DR

19 React, 1988 BPD § 161 at 4.

, 11 the

Proposal Costs

*Proposal preparation costs are frequently” sought by
successful protesters, but less frequently obtained than
attorneys’ fees. The curfent standard is ‘that, if the
‘protester can show that the procurmg agency caused it
unnecessary expense, it will receive that portion of its
preparation costs that were unnecessarily incurred. 14
This is a refinement of the earlier standard, which
sometimes appeared to be the automatic award of
proposal costs along with attorneys’ fees.

‘But there is. now an implied (if nowhere fully articu-

_-lated),condition in order to receive preparation costs.

The successful protester should not withdraw from the
recompetition or revised solicitation if one is ordered by
the board. ‘If it does, it runs the risk of being perceived
as having filed its protest solely to recover its proposal

- costs.-In such a case the board is likely to find a way to

deny proposal preparation costs "even while grantmg the

“full amount of attorneys’ fees.

- A classic example of the board’s new attitude may be

‘seen in the different treatment ‘afforded two successful
protesters - in' the same procurement.
_ Recognition Equipment Inc.,
‘preparation costs in ‘addition' to winning the contract on
‘the recompetition! The other successful protester, Severn

One of them,
15 received its full bid

Companies, '® was denied all of its proposal preparation
costs because, even though it submitted a pro-forma bid,
its behavior was such that the board believed. that it had
withdrawn from the procurement for reasons unrelated
to the protest.

The new standard, therefore, appears to be that
sincere protesters who have been caused by the agency to
expend funds needlessly in preparing a proposal can
recover: those costs. On the other hand, a successful
protester who is perceived to have filed a protest solely
to recover those costs will probably not recover proposal
costs if they have ‘been given another chance to win the

‘contract but failed to take advantage of the opportunity.

This does not mean that @ protester can never recover its

_proposal costs if it drops out of the bidding. It does

mean that dropping out or ‘‘faking’’ a revised proposal
will make the recovery of proposal costs unlikely, unless
the decision to drop out ‘is perceived to be a valid one.

' GSBCA Nos. 9114-C(8995-P) 9255- C(9103 -P), 89-2 BCA § 21, 774 1989 BPD ¢ ll9 The board begins to adopt a rauonale srmrlar to that used by

‘the Supreme Court in Hensley v. Eckeérhart, although it does not say so.

12 /. S. West, 1989 BPD { 119 at 8 (citations omitted)..

'3 Lest. the U.S. West decision be construed as an unqualified victory for the Army, it should be pointed out that the various protests by this
company delayed completion of the FORSCOM Information System (FIS) project by nearly a year. Because of the delay.a large new building at Fort
McPherson could not be occupied, because the computer system had to be built into the structure itself. The estimate of the delay cost by the

requiring activity was $10,000.00 per day!

4 Morton Management, Inc., GSBCA No. 9053- C(8965 P), 88-2 BCA 1 20, 777 1983 BPD { 92 Computer Consoles, lnc o GSBCA No. 8450—C

(8134-P), 87-1 BCA § 19,440,
¥ GSBCA No. 9408-C(9363-P), 85-1 BCA § 21,281, 1988 BPD § 228.
16 GSBCA No. 9425-C(9344-P), 1983 BPD § 141. As the board stated:

[The] record demonstrates that although Severn maintains that the Army’s violations of law caused it to make major modrfrcauons to its

. proposal, its evidence in support of that assertion is sorely lacking . .
believed to be deficiencies in the protester’s proposal, Severn asked for two additional weeks to respond . .

Army with the information it sought.

. After the Army requested Severn’s specific responses to what the Army

. but never actually provided the
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~ Settlements

Most protests are settled. Perhaps half.of the settle-

ments are agreed to on terms favorable to the protester,
and many of these will involve all or a portion of -the
attorneys’ fees. 17 Few government agencies will agree to
pay proposal costs as a result of settlement as long as
the protester is being granted the right to recompete.

In the event of a settlement favorable to the protester,
‘an agency has two options to obtain the funds. It' may
pay these funds out of its own monies (usually the
appropriations for the contract in question), or it may
apply to the board for approval of the settlement - for
payment out of the permanent tndeflmte judgment
fund

Theoretically, having the board approve an award
arising from a settlement is the most desirable route for
‘the agency and the protester. Because of what was
probably an oversight by Congress, the agency, by
having the board approve the settlement, can reimburse
the protester without having the funds taxed to the
agency jtself. 19 Nevertheless, this loophole has caused
considerable soul- searching by the board, and on several
recent - occasions the board has declined to approve
‘awards in settlement agreements that it suspected were
the result of unethical collusion between the agency and
a protester for the sole purpose of ‘‘buying-off’ a
protest. ‘

- - Indeed, in Bedford Computer Corporation 2° the
‘board ‘virtually accused the buying agency of doing just

that. The board felt. that the agency was attempting to
use -monies from the permanent indefinite Judgment fund
to satisfy a protester without making:any changes in its
unlawful procedures. The lesson of Bedford is clear; the

" board will not approve protest or proposal costs . for

payment out of “‘general” funds unless the agency both
admits error and corrects the error. Merely ‘admitting to
error and attempting to write a check with someone
else’s money to satisfy the aggrieved protester will not be

enough. 2!

Conclusion L

A successful or properly aggrieved protester. can ob-
tain its attorneys’ fees and proposal preparation ,costs.
This may be accompllshed elther as a result of a decision
on the merits granting the protest or by settlement with
the agency involved. The fees must be reasonable in light -
of the success achieved, however, and if the board
believes that the real reason behind: the protest was to
obtain proposal costs, it may not award such costs even
to.a successful protester who has proven on the merits
that its competitive position has been impaired or
otherwise. harmed by the government.' These ‘trends
herald a new, if unannounced, change in the attitude of
the GSBCA toward the recovery of costs. by successful

‘protesters. Executive agencies, sometlmes faced. with a

blizzard of pleadmgs from a protester whose real and
sole desire is. to. recover proposal preparation costs, have

some reason to be thankful

Hmdsnght—nganon That Mlght Be Avorded

- -Major Edward J, Kmberg

Trial Attorney, CAD

"This is part of a continuing series of articles discussing
ways in which contract litigation may be .avoided. The
trial attorneys of the Contract Appeals Division will
draw on their experiences and share their thoughts on
how to avoid litigation or develop the facts in order to
ensure a good litigation posture.

Introduction

The three case studies presented below all deal with a’

common theme: the failure of the government to ex-

plain, at the time it took an action, why it took that "

particular action. While each case must be evaluated on
its own merits, these cases provide an interesting insight

i

‘into how the board may resolve unusual problems.

While it may be difficult to determine when the board
will apply the concepts-discussed below, it is not difficult
to protect ourselves. We simply have to keep in mind

that the board is showing an . increasing interest in

whether the government had a reasonable basrs for
taking the action in issue. :

Problem 1

While reviewing a solicitation for new construction on

“post, you noted that the solicitation sets out $125.00 per

day in liquidated damages for each day the contractor is
late in completing ‘the prOJect Because the sohcttatton

" The experience of the Army GSBCA bid protest team bears this out. Of the 40 protests since August, 1987 20 were settled. Of those, the protester
received either award of the contract, attorneys’ fees, or proposal costs as a condition of settlernent in seven cases.

'8 Awards are paid without interest, Zwerling v. Marsh 783 F, 2d 1032, 1032 (Fed. Cir. 1986).

19 Unlike the various civil rights fee shifting statutes CICA does not include a provision requiring the agency to reimburse the fund.

20 GSBCA No. 9837-C (9742-P), 1989 BPD § 121. This issue may have been resolved. The board has *‘read in" a requrrement for agency

reimbursement despite the lack of statutory language. See Julie Research Lab.,

it may worry less about ‘‘payoffs.”’

lnc GSBCA No 9075 C (8918 P), 89-1 BCA { 21, 213. As a result,

2 Nor w1ll payment out of the agency’s own funds necessarlly protect the buymg command or agency from scrutiny. The General AccOuntmg Office
recently launched a case by case review of all settlements of ADP protests by executive agencies in which momes were paid to resolve the protest,

from whatever source.
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does pot contain any information as to how the $125.00
was determined, you called the contracting. ofﬁcer to
find out why he decided to charge $125.00 for liquidated
damages. The contracting officer advised you that-the
figure was worked out about three years ago and that it
includes a $75.00 charge for ‘““inspection and administra-
tion”’ costs and a $50. 00 _charge for ‘‘contract adminis-
tration.”” When you asked how each of the individual
items were determined, the contractrng officer told you
that he did not know and that each of the charges were
developed before he began working at. the office. He
went on to state that he believes the costs are reasonable
‘and that they have never been challenged by a contrac-
tor. When you told thecontracting officer that you
wanted more information on how the rates were com-
puted, he told you that you have all the mformanon you
need and suggests that you approve -the' rates.. What
should you do?

Sohmon 1

You should requrre the contractmg officer to prov1dc
a detailed breakdown of how' the liquidated damages
were determined for the particular contract ‘involved.
While the contractor will have the burden of coming
“forward with evidence that the amount of liquidated
‘damages is an unreasonable forecast of potential dam-
ages and that they bear no . reasonable relation, to
‘damages,”” 22 the board may not strictly enforce that
burden 2 ' '

The Federal Acqursmon Regulauon (FAR) states:

The: rate -of - liqguidated damages used must be
reasonable and considered on a case-by-case basis
since liquidated damages fixed wnthout any. reference
to probable actual damages may be held to be a
penalty, and therefore unenforceable

.The ‘‘case-by-case® standard has beén relaxed by the

Court of Claims, In Young Associates, Inc. v. United

———

2 Rlvera Cotty Corporauon, ASBCA No 32291 86 3 BCA 1 l9 148.

States 5 the contractor alleged that the liquidated dam-
ages clause -in its contract should be set aside as a

"~ penalty because ;the evidence showed ‘‘case-by-case”

consideration -had not been given to. the rate of liqui-
dated ~damages. 2 The. contractor contended that the

. government’s .use of a three-year-old chart that was part

of the contract to determine the amount of ‘rliquidated

~.damages violated the regulations requiring determination

of the amount .on a ‘‘case-by-case basis.”’ 2% The court
ruled that ‘‘the regulation does not require a liquidated-
damage schedule to be tailor-made for each individual
contract. It is enough 'if the amount stipulated is
reasonable for the pamcular agreement at the! time it is
made ¥ 28 A
|

-“While Young does not require liquidated damages to

—be ““tailor-made’’ for each contract, it does require that

the amount be ‘‘reasonable at the time the particular
agreement is made.”” In the solicitation under consider-

‘ation there is no evidence that the amount the contract-
ing officer wants to include is reasonable at the present
time. In the absence of such evidence the board ‘may not

aliow the government to assess liquidated damages The
board has repeatedly held that *‘a’ liquidated pamages
provision béaring no reasonable relationship to antici-
pated actual damages or greatly dxsproportlonaie to the

presumed loss will  be stricken as an unenforceable
-penalty 29,

In U.S. Floors * the board prohibited the government
from collecting liquidated damages because there ‘‘was
no evidence that the liquidated damages amount bore a
reasonable relationship to the anticipated loss under this
contract.”” 3! In that appeal the contracting ofﬁcer stated
she did not know where the charge for administrative
costs came from, that she was unable to state how it was
derived, and that she was not aware of any back-up
materials that went into the estimate. 32 In addition an
engineer stated that the costs for ‘‘inspection and admin-

23 See U.S. Floors, ASBCA No. 36356, 88-3 BCA § 21,153, monon for reconsideration denied, slip. op. (21 Dec 1988), vacared 89 1 BCA! 1 21, 552
(After the government’s motion for reconsideration was denied, the parties séttled the matter. The settlement ‘agreement required appellant ‘to
withdraw the appeal and move to vacate each of the decisions. )- The board stated that it decides appeals on the basis of the preponderance of the
evidence, regardless of the burden of proof, when evidence has been presented by both sides. The board went on to- note that it only considers the
burden of proof in those rare instances when the evidence is everly balanced. Because the board vacated both its original decision and the decision on
the government’s motion for reconsideration, this appeal does not have any precedentral value. Nonetheless. the decisions do provide interesting
insight as to how the board may consider a liquidated damages issue. The government would be wise to take |he board s decisions in thls appeal
serlously and ensure that we can always show that our assessment of liquidated damages is reasonable :

24 Fed, Acqulsmon Reg. 12.202(b) (1 Apr: 1984) [hereinafter FAR], ’ ; ‘
» 471 F.24 618, 622 (Ct. CI. 1973). : ‘ R : ‘ . i

% Id. at 621. The clause in Young was ac!ually from lhe old cheral Procuremem Regulations (FPR), however, the wording is virtually |denucal to
the wording in the current FAR clause. . .

27 1d. at 622.' In Young the evidencé established that the hquldatcd damages rate was determmed from a table setting out a “gradualed scale of ‘daily
charge(s] for liquidated damages for each calendar day of delay’ nsmg from $30 to $300, depending on the original contract amount.'* The chart in
question had been prepared .three years before the contract in issue was awarded. The court took judicial notice of the fact that costs had not
decreased in the three years that had passed since the chart was jssued, and found it an acccptable basis for assessing hqmdaled damagcs ' ‘

28 'd
2 See Orbas & Assoclates, ASBCA No 33569 87 J BCA 120 05! ‘and cases cned therem at 101, 524

3 ASBCA No. 36356, 88-3 BCA { 21,135. o T S ’j
3 1d. at 106,792. -

32 Ope of the key facts omitted from the board’s decision was that the contracting officer at the time of the hearing was not the same contracting
officer that awarded the contract. Consequently, she could not testify that the hquldated damages were reasonable for the contract at the nme of
award since she was not involved with the award of the contract. ‘
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1strat10n was notdeveloped specrflcally for:this contract
but ‘was developed for our office in general.’”” 3? He
also stated that meither he nor anyone else on his staff
had discussed the quarters charge portion of ‘the liqui-
dated damages. with the contracting officer. Finally, he
stated .he had no knowledge as to how equipment rental
and miscellaneous charges were determined. Based on
..these facts-the board could not find a basis to determine
.the reasonableness of the.liquidated damages charges.
_ Consequently, the ‘board found all of the charges to-be
' an ‘‘impermissible penalty’’ and set asrde the liquidated
. damages assessment.’ . )

'While ‘the U.S. Floors case does not carry any
. precedential value, it does illustrate an important point.
The board expects the. government. to have a factual
basis when it decides to include liquidated damages in a
contract. For example, in Young 34 the court found.the
government’s reference to a chart, even though it was
outdated, to be reasonable. These cases clearly establish
the tmportance of documenting the manner in- which
hquldated damages are ‘determined for each particular
_contract. \While it does not take much to .§ustain - the
reasonableness of liquidated damages it does take :some-
thing. If your contracting officer is serious about collect-
ing liquidated damages, he .or .she is going to have to
artlculate a reasonable .basis for the amount mcluded in
each contract. Each contract file should contain a‘form
showing how each of the elements of the liquidated
damages charge were determined. That form should end
with a statement signed by the contracting officer that
released. the, solrcxtanon, stating that . the contracting
.offrcer has revrewed the data supportmg the liquidated
damages amount for the solrcrtatxon and determined that
the assessment is farr and reasonable for that particular
soltcxtatton ‘ t

Problem 2

& One of the post contracting offlcers has just come to
your office and asked for advice as to whether a
material submittal sent in by a contractor can be

rejected, The contract in question involves the construc-
tion of a new loading dock on the post. One of the items

called -for in the contract is an automatic loading ramp.

This device iis basically an’ adJustable ramp that can be "

moved ‘up or down'to allow convenient  unloading of

trucks with trailers of different ‘heights. One. of the .

requrrements for the ramp is that it be operated by a
four button switch: one button for up, one for down,
one for in, and one for out. The buttons are designed so
that the ramp will not move unless one of the buttons is
pressed. P ‘ o C o

The contractor has proposed an automatic ramp,
operated by a toggle switch. The toggle switch has three

positions: off, on, and raise. When the swrtch is ‘pushed

the ramp extends to its highest position. and adjusts itself
to the level of the truck. When the truck pulls away the
ramp automatically returns to its storage position. Al-

though the procedure is different than the ramp de-

scribed in the solicitation, the function is basically the
same. ‘ ‘

B Us Floors, 88- 3 BCA { 21,153 at 106, 792
3 471 F.2d 618 (Ct. CL. 1973).

The englneers “have’ recommended rejecting the ramp
*‘Their proposed response $imply says: “The submltted
"ramp has all of the ‘automatic features but i uses ‘a toggle
switch in heu of pushbutton. Prov:de pushbutton
control.”” The contracting officer tells you that ‘he called
the engineers and told them he d1d not - ‘feel ~their
response was’ adequate and ‘asked them to explam why
the toggle switch is unacceptable. The “éngineers re-
~sponded by insisting that the contractor comply ‘with the
“letter of the ‘contract, and'they refused to provrde any
more information. ‘

The contracting officer wants to know if he should let
‘the rejection go ‘‘as is”’ or if he should require .the
_engineers to.:write a more detailed “explanation.- You
agree to look into the matter. Your mvesttgatton reveals
the following facts:

1. The specification for the automatic loadin‘g‘ramp
was based on the technical description of ‘a ramp
manufactured by the Load It-Up Company

2. Load It-Up is the only company in the" Umted
States that makes ramps that meet the “four button
requlrement of the contract. . oy . By

‘3. The sohcrtatron d1d not contain a clause specrfrcally
requiring contractors to use a ramp manufactured by
‘Load-It-Up. In fact, the sollcrtatlon failed to drsclose
‘that Load-It-Up ‘manufactured a ramp that met the
contract requirements or that Load-It-Up was the only
manufacturer of the ramp in question, . - -

4. The Contract eontamed a clause which stated: .

This equtpment shall 'be the product of a reputable
manufacturer who has been regiilarly engaged in the
'producnon of such adjustable loadmg ramps and
who issues catalog information on this product. The
..equipment shall have ‘been: m successful operatton
_for at least one year. i .

5. The contract also contained an extract from FAR
52.236-5, entitled ' Material and Workmanship (1° Apr
1984), whrch states in part:.

References in the specrflcatnons to, equrpment mate- ‘
rial, articles, or patented processes by trade name, -
.make, . or catalog- number, shall be regarded" as )

- establishing a standard of quality and shall not be
construed “as limiting competmon The Contractor
may, at its option, use any equipment, material,
article, or: process that, in the judgment of the
Contracting Officer, is equal to that named in the

‘ specrflcatrons unless otherwise specifically provrded
in this contract.

6. While there .are several differences between the

" ramp offered by the contractor and the technical require-
‘ments of ‘the. contract, the' togglé switch 'was the only
' feature ‘Objectionable to theé post engineers.

7. The contractor believed he could provrde the
functional equlvalent of the ramp “described in the
contract. He told you.he based this conclusion on the
following facts: o
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- a. The. contract did not require him to provrde a ramp
manufactured by a specific firm. ‘

b. The contract specifically stated he could offer the

‘equipment of any reputable. manufacturer whose equip-
‘ment has been in successful’ operatron for at least one
-year, ,

¢. The Matenal And Workmanshlp clause of the
solicitation allowed him to offer any ramp that. was

. equal to the ramp named in the contract. Because the

solicitation did not name a specific brand, the contractor

‘believed he could offer any ramp that was the functronal

equrvalent of the ramp descnbed in the solicitation.

8. If the contractor had known the solicitation was

‘really limited to ramps provided by Load-It-Up, it would

have bid drfferently on the contract.

9. The engineers wanted.a ramp like the one’ made by
Load-It-Up for the following reasons:

a. There were ‘two basic types of ramps available on
the commercial market. The ramp made by Load- 1t-Up
(type A) stored flat on "the dock and was moved by the
controls to the truck. If a truck left while the ramp was
extended it would stay in place. The other type of ramp

(Type “B) contained a hinge and basically was stored

against the side. of the dock. When the switch ‘was
depressed the ramp would move to a horizontal position,
raise itself to about eighteen inches above the dock and
then lower itself to the truck. If a truck left while the
ramp was extended the ramp would automatlcally go to
its storage posrtlon - :

b. The type A ramp was less lrkely to malfunctlon
than the Type B ramp. Consequently, maintenance costs
would be lower and “down nme" on the dock would be
less. ‘

¢c. The type A ramp was safer because it would not
move unless one of the. buttons was depressed. .

10. The engineers are adamant about limiting their
response to the :submittal to simply saying that it does
not include the push buttons as required by the contract.
They have told you the contract means what it says and
that they do not believe they have to explain to the
contractor why his nonconforming submittals have been

3 FAR '52.236-5(a).
% FAR 52.236-5(2). .
37 ASBCA No. 29411, 88-3 BCA { 21,135.

rejected. They feel to do so would allow the contractor

. 1o call'all of the shots under the contract. Their bottom
line is ‘if the contractor madeé a mistake in preparing its

bid, it should pay the price.”” What should you do?
Solution 2
The contracting officer is correct. You should tell the

engineers to explain why the product ‘offered by the
contractor does not meet the needs of the contract.

" The key problem . in this case  revolves around.the
interpretation of the Materials and Workmanship clause
in the contract. That clause specifically states that “‘the
contractor may, at its option, use any equipment,

. material, article, or process that, in the judgment of the

contracting officer, is the equal to that named in the
specifications, unless otherwise specifically provided in
this contract.’”’ 35- At first glance this clause may not

‘appear to be relevant, because the contract does not
‘include a *‘[r)eference to any equipment, material, arti-
- cle, or patented process, by trade name, make, or

catalog number.”’ ¢ Nevertheless, the board will examine
the specification to determine if it is so detailed that, in

fact, it can only be satisfied by one type of product.

In Bruce-Anderson Company, Inc., ¥ the case on
which the above example is based, the board found that
the specification was “latently restrictive’” 38 and ruled
that the cortractor could offer a substitute in accordance
with the Material and Workmanship clause. 3® While the
standard rule is that an offeror must protest a restrictive
specification prior to award, and failing that, is barred
from making such a challenge, the board distinguished
the Bruce-Anderson Company, Inc., case, because that
was not a situation ‘‘where there is a clearly recognizable

-restrictiveness.’’ 40

Once a contractor offers a product for which there are

“no discernible qualrty differences™ between it and the
item set out in the contract, the government can ‘‘neither
fail nor refuse to provide a reasonable explanation for
reJectron of the alternate.”” 4! Basically, the board recog-
nizes that ‘the contracting officer has the discretion to
reject an alternate product, but goes on to note that such
‘“‘discretion is not absolute and must be reasonably and
fairly exercised.”” 42

38 Id. at 106,713, It is important to note that the board did not object to the fact that the clause was restrictive. It simply stated that, since the
specification was restrictive, the contractor had a right to offer a product that was equal to the specified product. The board specifically noted, citing
three Comptroller General opinions, that the government had the right, in appropriate circumstances, to use restrictive specifications. Those
circumstances arise when the ‘‘specification is reasonably related to the minimum needs of the agency.”” See Amray, Inc., Comp. Gen. Dec.
B-208308, 83-1 CPD § 43; Gerber Scientific Instrument Co., Comp. Gen. Dec. B-97265, 80-1 CPD { 263; Pacrfrcorp Capital, Inc., Comp. Gen. Dec.
B-227822, slip ap. (31 July 1987).

39 FAR 52.236-5. . L e

40 Bruce-Andersen, 88-3 BCA 9§ 21,135 at 106,716. This problem can be avoided by simply specifying the name of the item the government wants. 1f
only one source can meet the government’s requirements for the item that fact should be set out in the solicitation. In this way all bidders are on
notice that there is a “brand name or equal”” or a source limitation in-the contract. In such a case, they will not be able to successfully challenge a
restrictive specification after award on the grounds thai it was ‘‘latently restrictive.” .

4! Id. at 106,715.
25d.
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., It must be kept: in mind that.the, board was not
,concerned about the restrtctlveness of -the specification
.or. that Appellant’s: substltute was rejected.. The board
was only, concerned ;with the .fact that the government
had failed to articulate any reason for rejecting the
substitute offered by the contractor. The board specifi-
cally noted: o

k_[T]here may have been some techmcal reason or
safety reason why the Government ~wanted the
delayed action but no reasons appear in the record.

. It-appears to us that a-single word ‘unacceptable’ is
. no explanation at ‘all. The failure :or ‘refusal to give'
:an. explanation 'when one is clearly called l‘or ap-
‘ pears to us'to be arbltrary 43

In’ the above problem you should instruct the engl-
neers to 1dent|fy each aspect of the submrttal that fails to
meet the contract requirements and explam why. the
contractor’s proposed substitute will not meet the needs
of the government. If the engmeers cannot articulate a
reason for their action now, they clearly will not be able
to do so- if the matter ends up in- litigation. A clear
statement . setting forth the spec1f1c reasons why the
proposed substitute is not effectlve will .ensure that the
government gets exactly what 1t needs at no addmonal
cost. :

Problem 3

The post’ contractmg ‘officer is preparing to terminate
a contract for: default because the contractor failed 'to
deliver on'time.> The final decision simply states that the
contract is terminated for default-due to the contractor’s
failure to deliver on time and advises the contractor of
his- statutory. right to appeal. When’you discuss this
matter with the contracting officer you are advised that
the contractor called before the contract was terminated
and claimed it was not responsible for the delay. The
contracting offleer believes the contractor was responsi-
ble for .the delay There were no other commumcatlons,
either oral or in writing, concernmg the delay You are
concerned that the termination. letter .is too vague, but
you think it is probably sufficient, Should you approve
the letter"

o Solution 3 »

Your concerns are probably correct. While there is no
definitive case on this matter, Judge John' V. Riisman-
del, a Vice Chairman of the Armed Services Board of
Contract Appeals, recently issued a concurring opinion
in Delphi Construction Company # that addressed this
issue. Although his concurring opinion was not the

"Id ¥ T E :,w.‘
“ASBCA No 34208 883BCA121 13gr .
“ 41U, sc §601 (1982).

opinion."of " the. board, ::it. does': provide: an - interesting
insight into what the board may do in such a:situatio.

-~ 1. In Delphi Judge Riismandel notes :that § 6(a): of  the

Contract. Disputes .. Act- of 1978 45 requires. the" final
decision of the contracting ' -officer ' to include . the
‘“‘reasons for the decision.”” He goes on to note that
FAR 33.211(a)(4) states that the contracting officer’s

}fmal decrsron shall include a “[s]tatement of the factual
‘areas of ‘agreement and dlsagreement 45 He further
states that ‘‘FAR 49.402-3, Procedure’ for default, fur-

ther prov1des in para (g) that a notice of termmatlon
shall state ‘[t]he ‘acts or omlsswns ‘constituting
default.”* Fmally, he notes that FAR 49, 402(k) states:

CIf the contraCtmg officer has not been able io-
determine, ‘before issuance of the notice of termina-
tion whether the contractor’s failure to perform is
excusable, the contracting officer: shall. make ‘a
written decision on that point as soon as practicable °
after issuance of the notice of termination. The

" decision shall be delivered promptly to the contrac-

" tor with a notification ‘that the contractor has the‘,‘
right to appeal as specxfled in the Dlsputes clause

Judge Rusmandel concludes his dlscusswn by notmg
that DOD FAR Supp. 43.301(a)(2)(ii)(B) 4® also requires
the contracting officer to set out. the reasons. for his or
her conclusion that the default was not excusable. Judge
Riismandel goes on to state the contracting officer’s
failure; to comply with the ‘regulations -listed . above
resulted in a defective final decision. Consequently,: in
his opinion, the statute of limitations set' forth in- the
CDA had not begun to run, and the appellant could file
an ‘appeal with the ‘board more than 90 days after the
“fmal decnslon was issued.””’

Whlle Judge Rnsmandel s concurrmg opmlon may not
be binding precedent, it certamly gives an idea of where
the board may be headmg in the future. In reviewing
final decisions, you need to' ensure that they set out the
factual basis for the decision, 4 for failure to do so may
result in a. vlrtually limitless 5° time for the contractor to
file an appeal ST L _

Summary ]

In each of the above cases the board ruled agamst the
government because we were unable to explain the basis
for our actions. While these cases may contain somewhat
unusual facts, they still provide a valuable lesson on how

to protect ourselves against challenges to the dec1snons of
contracting officers. .. o ‘ .

46 Deiphi, 88-3 BCA 1 21,138 at 106,728. In the decision the FAR provision in question was mistakenly prmted as 33. 011(a)(4)

n . R R RN IREE R EREALYS

b The referenced clause is actually 243, 30'1(;)(2)(1.)(3) of the DOD FAR Supplernent ‘

* “ You also need to keep in mind that § 6(a) of the CDA also states that any fmdmgs of fact” stated ‘in the final decxslon are bmdmg m future

proceedings.

30 The doctrine of laches may apply, although it does not provide very good protection.
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.The government probably would -have prevailed in
each of the above cases if the contracting officer had
taken the time to explain the basis for his or her actions
at the time the action ‘was taken. We strongly urge you

to discuss these cases with your contracting officers and
ensure that they know ‘you are available to help them
draft timely documents that estabhsh the reasonableness
of their actlons ‘

TJ AGSA Practice Notes

Instructors, The Judge Advocate General s School

Crlmmal Law Notes

Couris-Martial Jurisdietion Over Enlisted Retirees?
- — Yes, But 2 Qualified Yes in the Army!

The issue of court-martial jurisdiction continues to be
in ‘the forefront of military law. The most recent
pronouncement is Pearson v. Bloss ' . Master Sergeant
(MSGT) Jon Pearson is a retired member of the regular
component-of the United States 'Air Forcé Before and
after .his retirement from active’ duty, MSGT Pearson
engaged in conduct that. became the subject of several
charges against him. While MSGT Pearson was in a
retired status, the. Air Force sought to exercise jurisdic-
tion over him under the provisions of article 2(a)(4) of
the Uniform Code. of Military Justice, 2 which subjects

“‘retired .members of a regular component of the armed
forces who are entitled to pay’ to courts-martial juris-
diction.. At trial, MSGT . Pearson-moved to dismiss the
charges for lack of personal jurisdiction, contending that
article 2(a)(4), UCM]J, is unconstitutional because retired
enlisted members are not in the armed forces. * After the
trial judge denied his motion, MSGT Pearson petitioned
the Air Force Court of Military Review for extraordi-
nary relief. The' Air Force court denied the relief and
found that: MSGT Pearson was subject to court-martial
jurisdiction, 4 Again alleging that -article 2(a)(4) was
unconstitutional as to enlisted retirees, MSGT Pearson
petitioned the United States Court of Military Appeals
to prohibit his pending court-martial.

By reading the clear language of the statute, the Court

of Appeals rejected MSGT Pearson’s claims that article

2(a)(4), ‘UCMJ, does not include retired enlisted mem-

' 28 M.J. 376 (C.M.A. 1989).

bers of a regular component. 3 Moreover, the court
relied on its prior opinion in United States v. Overton ¢
to hold' that Congress’s  decision to give the military
UCMJ jurisdiction over personnel in a retired military
status was constitutional. In effect, the court determined
that the military status of a retiree is Such that any
offense committed by a retired member of the regular
components is ‘‘arising in the land or naval forces’’ ’
and therefore does not require indictment by grand jury.
Thus, it is now clear that the Court of Military Appeals
sees no constitutional impediment to the exercise of

UCMJ jurisdiction over retirees, whether they be officer

or enlisted.

Notwithstanding this latest pronouncement by the
Court of Military Appeals, Army practitioners should be
cognizant of the Army policy on' the matter, which
provides that “‘retired personnel subject to the [UCMJ]
will not. be tried for any offensés by any military
tribunal unless extraordinary circumstances are present
linking them to the military establishment or involving
them in conduct inimical to the welfare of the nation.”’ 8
This policy will be placed in the next revision of Army
Regulation 27-10. 9 Moreover, the regulation will require
approval from the Criminal Law Division, Office of The
Judge Advocate General, before any case against a
retired member goes to trial. MAJ Holland. :

Must the Crime Scene Be Preserved?

C.T., the wife of an airman, worked as.a cashier at

_the Noncommnssnoned Officer’s Open Mess at Bergstrom

Air Force Base, Texas. She was sexually assaulted,
beaten, strangled, and discovered unconscious in her car
in the parking lot of the Open Mess on February 7,

2 Uniform Code of Military Justice art. 2(a}(4), 10 U.S.C. § 802(a)(4) (1982) [hereinafter UCMJ]. .

3 Pearson, 28 M_J, at 377.
4 Pearson v. Bloss, 28 M.J. 764 (A.F.C.M.R. 1989).

* The United States Court of Military Appeals had previously held that ucMJ jurisdiction existed over retired OfflCCI' members of a regular

component. United States v. Hooper, 26 C.M.R. 417.(C.M.A. 1958).

624 M.J. 309 (C.M.A. 1987), cert. denied, 108 S. Ct. 487 (1987) (UCMIJ jurisdiction exists over members of the Fleet Marine Corps Reserve).

7 U.S. Const. amend. V. (‘*'No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a

Grand Jury, except in cases arising in the land or naval forces .. .."").

8 Depl of Army, Pam. 27-174, Legal Servrces Jurisdiction, para. 4-5 (25 Sept. 1986)

® Army Reg. 27-10, Legal Services: Military Justice (16 Jan. 1989).
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'1987. 10 Significant ;evidence was found in'the victim’s

car that linked Technical Sergeant Gerald Mobley .to the
crime,. including the: following: 1) .a receipt -with."Mo-
bley’s name on it; 2) seminal fluid; 3) a pubic hair; 4)
clothing; 5) a dusty shoe imprint on the car window; and
6) a bloody palm print on a sheet of paper. Mobley was
tried at a general court-martial, cohvicted of murder,
and sentenced to a dishonorable discharge, total forfei-
tures, and confinement for life. 1!

On appeal, defense counsel argued that Mobley’s sixth. -

amendment and article 46, UCMJ, rights were violated
when the victim’s car was released to: the . victim’s
husband on the day charges were preferred against
Mobley and defense counsel .was detailed. The car was
released by the Austin pollce department w1thout notice
to Mobley, who had not requested. an' opportunity to
inspect the car. 2 At the. time the car was released, the
investigation was a joint effort of the Austin police and
the Air Force|0ff1ce of Specral Investlganons

'On appeal the ‘Air Force Court of Military Rev1ew
considered a recent U.S. Supreme Court case concerning
the destruction of ‘evidence, Arizona v." Youngblood, ?
which held that “‘unless a -criminal’ defendant can show
bad faith on the part of the police, failureé to preserve
potentiilly useful evidence does not constitute ‘a denial
of due process of law.”’ 4 In Youngblood, the Court
relied upon  its earlier, holding in California. v.
Trombetta, '* where the Court heard a challenge. that
California . should have preserved breath samples, that
were tested for drunk drlvmg The Youngblood Court
reaffirmed the importance of the factors the Court had
considered in Trombetta: 1) the pohce officers had acted
according to their usual procedures and with good. fatth
2) the samples were probably not exculpatory, and 3) the
accused could still .attack the breathanalysrs test. 16

In Mobley the court also cited artlcle 46, UCMJ and
United States v. Garries, ''in “which the Court of
Military Appeals stated: “‘Under -Article ‘46, the defense
is entitled to equal access to-all evidence, whether or not
it is apparently exculpatory. .. . . Thus, the better

practice -is to .inform the'adccused . when' testing: may
consume <the- only:: available samples-and permit the
defense an opportunrty to :have a representatlve

.present.”’ 18.

The court in Mobley conducted its analysis using the

.. procedure discussed in Youngblood and. Trombetta.

First, the court found that the government agents (OSI
and Austin police) had not acted in bad faith. Second,
the court decided that it was pure speculation as to
whether the vehicle would have yielded any exculpatory
evidence for Mobley. Third, the court questioned
whether a “‘¢rime scene’’ (the vehicle) was the type of
evidence contemplated by article 46 and constitutional
law. *‘The vehicle was the crime scene itself. We know
of no rule based on constitutional, statutory or case law
which requires police authorities to preserve a crime
scene until appropriate defense representatives have had
the opportunity to examine it.”” ! In fact, the court
found that it. would be ‘‘impractical”’ to preserve a crime
scene, particularly if .the accused is ot immediately
identified. This is an interesting .interpretation because
the evidence and the crime scene .were . synonymous in
this case. When the car was returned, the blood stains,
sole print, semen stains, and the other physical evidence
were also lost. Finally, the court decided that :Mobley
did not, suffer any prejudice because he could still
examine the forensic tests and the experts who conducted
the tests for the government. 20 o

- The court correctly concluded under Youngblood that
the feturn of the victim’s ‘car 'did not constitute ‘‘bad
faith” by the Austin police department. 2! It ‘is at best
speculative whether the ‘car would have yielded exculpa-
tory evidence, and the crucial tests and experts were still
subject to attack by the defense. Therefore, the Supreme
Court ‘standards estabhshed 1n Trombetta and Young-
blood appear to be satisfied.

The issue still remains,. however as to whether there
exists any additional :requirements to maintain evidence
under article 46. or Garries.  The court dismissed. this
issue by concluding that a crime scene was probably :not

19.C.T.'was determmed to be “‘brain dead " and hfe support efforts were dtscontmued

n Umted States v, Mobley, 28 M1, 1024 (A F .C. M R. 1989). The convening authonty reduced the amount of forfettures

'2 There was no requirement or standard operating procedure requiring notice by the Austin pohce. Id. at 1027,

12 109 S. Ct. 333 (1988).

14 Id. at 337. Youngblood was convicted of sexual assault, kidnapping, and child molestation. The victim’s clothes and semen samples from the
victim were not maintained or tested to determine the ldenttty of the perpetrator.

13 467 U.S. 479 (1984).
'6 Youngblood, 109 S. Ct. at 336 (citing Trombetta, 467 U.S. at 485).
1722 M.J. 288 (C.M.A. 1986).

822 M.J. at 293 (emphasis added). The court in Garries also mentioned, however, that “‘[i]f the testing had been done by the military or at its
request, a different result might be required. |n that situation, it would be dlmcult to excuse the failure to provide notice to the defense.” 22 M.J, at
293 n.6. Article 46 provides that “‘[t}he trial counsel, the defense counsel, and ‘the court- marual shall have equal opportunity to obtain witnesses and
other evidence in accordance with such regulations as the President may prescnbe * UCMI art 46,

19 Mobley, 28 M.J. at 1028. "

% This is similar to the conclusion ‘the ‘Court réached in' Trombetta, when the Court stated that |he accused could challenge the rehabllny of the

breathanalysis test and the credibility of the test operators.

2 In Youngblood the police destroyed Youngblood's car. The dissent vigorouely argued that this ‘was probably evidence of bad faith. as the
testimony of the victim described features of the car that Youngblood claimed were inaccurate. 109 S. Ct. at 345 n.10.
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the type of evidence contemplated by article 46. Because
the crime scene ‘contained the significant physical evi-
dence, this appears to. be a solution based more. in
semantics than logic. Perhaps the real issue is whether
evidence that is not clearly exculpatory must be pre-
served and what role the good or bad faith of the
government plays in this decision. These are tough issues
that the Court of Military Appeals has not yet resolved.
As previously discussed, it is clear from the decision in
Garries that equal access to evidence pursuant to article
46 is not limited to clearly exculpatory evidence; how-

ever, the court has not yet given clear directions as to

what article 46 does require and how it might extend the
Supreme Court standards in Youngb‘lood and Trom-
betta. 22 This is ‘an issue to watch in the future MAJ
Merck.

Defense Counsel on Strike

Addressing a ‘‘hopefully unique issue,"kthe Navy-,

Marine Court of Military Review has reminded defense
counsel that they should not ‘“utterly cease to function’’
in protest against a military judge’s ruling. According to
the court in United States v. Galinato, 2 such actions
were an ‘‘astounding show of contempt” and resulted in
the denial of effective assistance of counsel under the
sixth amendment. :

Galinato was a citizen of the Philippines who joined
the U.S. Navy in 1983, Starting in 1986, he embarked.on
three different ‘‘check-bouncing’’ sprees. He was origi-
nally court-martialed at a special court-martial for
twenty specifications of making and delivering bad
checks.. When he continued this bad habit, he found
himself at a general court-martial facing thirty-one
specifications of making and delivering bad checks. 2

Galinato requested individual military counsel, Lieu-
tenant Gray, and hired civilian defense counsel, Mr.
Jesus R. Llamado. The defense counsel were granted
three continuances from January 22, 1988, to February
24, 1988. The third continuance was granted over the
trial counsel’s objection after the civilian défense counsel
promised to make no further requests for continu-
ances. 25 On February 24, 1988, the court-members and
government witnesses were standing by, and the military
judge called the court-martial to order. Defense counsel
immediately requested another continuance, which was
denied by the military judge. The defense counsel
insisted that they needed more time to prepare their case,

but the judge again denied the request for a continuance.
The .only other time that defense counsel thereafter
participated :in the court-martial was when they moved
for a mistrial at the .conclusion of the governments
case. 26 In fact, defense counsel :

“did not voir dire the members challenge any ‘mem-
ber, even peremptorlly, make an opening statement;
object to a smgle prosecutron question; present a
defense case; participate in preparation of instruc-
tions to the members; make closing argument;
object to clearly objectionable prosecution aggrava-
tion evidence; present any matter in extenuation and
mitigation; and, most glaringly, they permitted ‘ap-
pellant to make a very damaging and rambling’
unsworn statement without any apparent coaching
or counselling whatsoever. 27 '

Counsel and military judges can learn valuable lessons
from this case. Although the court commended the
military judge for his amazing restraint in refusing to
lose his temper or ““to be intimidated by this outrageous
conduct,”’ the court reminded military judges that an
accused is guaranteed effective assistance of counsel, not
necessarily counsel of choice. 22 The military judge,
therefore, could have severed the relationship with re-
quested military counsel and civilian counsel and recalled
the former detailed counsel, or the judge could have
appointed new counsel.

Defense counsel perhaps thought that they lost the
battle, but won the war. By withdrawing as adversaries
on the accused’s behalf, the defense counsel deprived
their ¢lient of his right to assistance of counsel. “When
a true adversarial criminal trial has been:conducted—
even if defense counsel may have made demonstrable-
errors—the kind of testing envisioned by the Sixth
Amendment has occurred. But if the process loses its
character as a confrontatlon between adversaries, the
constitutional guarantee is violated.’’ 2 The government
did not err or engage in misconduct, yet the fmdmgs and
sentence were set aside.

"Beware defense counsel: this is not the way to win a
case on appeal. To achieve the results, defense counsel
abandoned their client as ‘‘the opposing gladiator ap-
proache[d], sword upraised;”’ 3 violated ethical stan-
dards; were ineffective; and were contemptuous of the
court. Two of the basic professional responsibility 'obli-
gations that a defense counsel owes to a client are

22 Iy United States v. Hart, 27 M.J. 839, 841 (A.C.M.R. 1989), the Army Court of Military Review noted that the Court of Military Appeals has

observed “‘without deciding that Article 46, UCMJ . .
23 28 M.J. 1049 (N.M.C.M.R. 1989).

. may impose stricter standards for nondisclosure of information to the defense.”’

24 Id. at 1050. Galinato was sentenced to a dishonorable discharge and fifteen years confinement.

* Id.

26 The military judge properly denied the motion for a mistrial, Id. at 1051.

27 Id. Trial counsel presented uncharged misconduct including evidence that Galinato had taught others his“criminal skills and encouraged them to
engage in similar conduct. Galinato made a statemnent, reading from four pages of script, in which he admitted that he had received a captain’s mast
for unauthorized absence and mentioned that his financial responsibilities 1ncluded‘the support of two ‘mistresses in addition to his wife and family.

28 The court cited Wheat v. United States, 108 S. Ct. 1692 (1988), and United States v. Hanson, 24 M.J. 377 (1987).
% Galinato, 28 M.J. at 1052 (quoting United States v. Cronic, 466 U. s 648, 656-57 (1984)) [emphasis added].

30 Id. (quoting Cronic, 466 U.S. at 657) (quoting United States ex. rel Williams v. Twomey, 510 F.2d 637, 640 (7th Cir. 1975)).
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competence and diligence. 3! ‘“‘Competent representation
requires the . - . skill, thoroughness, and preparation
reasonably ‘necessary for the: representation.’’ *? -More-
over, a .defense  counsel - must ' ‘‘act with . reasonable
diligence . and promptness .in representing a client.”” 32
When the military judge granted the three prior requests
for continuance in this case, the defense counsel were
oblrgated to prepare adequately for the next session of
court 34 Moreover, the defense counsel had the duty to
‘‘advocate [the client’s cause] with courage, devotion,
and to the utmost of his or her learning and ability.” 35
Certainly, professional standards do not permit a de-
fense counsel to go on strike when the judge grants a
ruling adverse to the defense counsel. Indeed, defense
counsel have the obligation to support the authority of
the court and must maintain an attitude of professional
respect toward all parties. 36 Even if the defense counsel
felt that the judge ruled unfairly, the judge’s action ‘is
not justification for similar dereliction by an
advocate.’’ 37 Moreover, -as noted by the.court, military
counsel are reminded that *‘[ejven if a civilian defense
counsel is the chief counsel,.a military counsel 1s stil
accountable for his or her own behavror L

The court concluded by stating:

Finally, we are not concerned that our ruling today -
'will embolden . other - defense counsel to: behave
similarly. Every defense counsel owes to his client
his or her zealousness, competence, and diligence.
We presume that counsel will conscientiously, ethi-

" cally and lawfully represent their defense clients to
the fullest extent permrssrble within the context of a
supervrsed adversary proceeding. 3

The sixth amendment and -an attorney s ethical obhga-
tions -to the legal profession require no less 0 MAJ
Merck and MAJ Holland.

Contract Law Note
Another Split Between GAO and the GSBCA

In a recent decision, C3, Inc., 4! the General Services
Board of Contract Appeals (GSBCA) granted the pro-

testor relief even though well-settled General Accounting
Office (GAO) precedent would have dictated a contrary
result. Judge Neill, writing for the board, held that
noncompliance with an internal DOD policy letter was a
“fatal - flaw’’ in the procurement. The GAO has held
that it will not review alleged violations ‘of internal
agency regulations, policies, and - procedures. 42 The
GSBCA, by adopting a contrary rule, substantially
expands the number of bases a protestor may use to
challenge an ADPE acquisition. Therefore, acquisition
attorneys must increase the care- and expertise they apply
to an ADPE acquisition. -

C3 Inc ., was terminated for default on a contract to
modermze Defense Logistics Agency (DLA) AUTODIN
communication centers. It protested the reprocurement
alleging, among other grounds, that DLA did not follow
a decade-old policy letter from the Assistant Secretary of
Defense for Command, Control, and Communications
(ASD/C3). The policy, letter required -Defense .Agencies
to seek approval from ASD/C3 for the resolicitation.
C3, Inc., correctly pointed out that the Delegation of
Procurement Authority obtained from the General Ser-
vices Administration contained the standard provision
that the acquisition had to be conducted in ‘‘compliance
with all.applicable federal statutes, policies, and regula-
tions governing the acquisition, management, and utili-
zation of ADP resources.”” The resolicitation was un-
questionably covered by the policy letter; this conclusion
was confirmed by the fact that the necessary approval
had been sought in 1982 for the original requirement on
which’' C3, Inc., had defaulted. DLA had also sought the
required ‘approval for the reprocurement. DOD, how-
ever, had vacillated between approval and disapproval.

Judge Neill held that failure to gain.the necessary
approval prior to issuance of the RFP was a fatal flaw
in the procurement Hence, C3 Inc., prevailed on this
count.

:The importance of this decision is readily apparent to
those who are engaged in the day-to-day acquisition of
ADPE. There is no lack of regulatory and letter guid-
ance in the highly centralized information management

3 Dep’t of Arr'ny, Pam 27-26,'Rules of Professional Conduct‘for' Lawyers, Rule 1.1 and 1 3 (31 Dec. | 987) [hereinafter Army Rules]).

32 Army Rule 1.1.
33 Army Rule 1.3.

34 See Comments, Army Rule 1.1 (“competent handling of a particular matter .

. also includes adequate preparation’’).

35 ABA Standards Relating to the Administration of Criminal Justice, Standard 4-1.1. [hereinafter ABA Standards]. (The ABA Standards are made
applicable to counsel at courts-martial by Army Reg. 27-10, Legal Services: Military Justrce. para. 5-8 (16 Jan. 1989).

3¢ ABA Standard 4-7.1.

37 Comment, Army Rule 3.5.

38 Galinato, 28 M.J. at 1054 n.6.
3 Id. at 1054. k

¢ As the court said: “It is a rare counsel who feels on the day of trial that more time to perfect the case could not be used. Counsel must, however,
be prepared to go once they have been granted a reasonable amount of time to prepare. Failure to do so is both unethical and a dereliction of the
counsel's duty to protect and defend the accused’s rights.” Id. at 1052 n.3; .

*! GSBCA No. 10066-P, 89-2 BCA { ___ , 1989 BPD § _ (30 June 1989).

42 See Peco Enterprises, Inc., B-232413 (6 Dec. 1988), .88-2 CPD § 566; Baird Corporation — Second Reconsideration, B-228190.3 (2 Nov. 1987),
87-2 CPD § 430.
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arena. Not only do the Federal Informationp‘Resource
Management Regulations (FIRMR’s) govern, $o do a

separate series of information management regulations

including: OMB Cir A-130, Management of Federal
Information Resources (12 Dec. 1985); Dep’t of Defense
Directive 7740.1, DOD Information Resources Manage-
ment Program (20 June 1983); Army Reg. 25-1, The
Army Information Resources Management Program (18
Nov. 1988); AFR 700 series; SECNAYV Inst. 5231 seriés;
and command and local supplements ‘thereto.  Addition-
ally, a number of unpublished policy letters and ‘mes-
sages supplement and modify published guidance. A
plain reading of the C3, Inc. decision is that a contract-
ing activity could, by unknowingly violating some ob-
scure policy on an ADPE acquisition, lose a GSBCA bid
protest. While DLA’s violation was done knowingly, the
board gave no indication that an unknowing violation
would be excused. Furthermore, the rather liberal rules
under, which the GSBCA grants attorney’s fees should
encourage protestors. to identify and raise violations.

The local acquisition ‘attorney must become familiar
with all regulations and policy letters governing acquisi-
tion of ADPE, telecommunications, and similar items;
familiarity with the FAR and FIRMR aloneis insuffi-
cient, Furthermore, information resource managers
should be educated on both the need to comply with
regulatrons and policies, and the impact that such
policies may have on the acquisition process. MAJ
‘Jones.

Admlmstratlve and erl Law Note
Assrgnment of HIV-Positive Soldiers

The Army’s policy concerning persons infected ‘with
the Human Immunodeficiency Virus (HIV) has under-
gone some subtle but important changes in the past few
months. These modifications or clarifications of ‘Army

policy have been distributed to the field by electronic
messages > and an interim change 44 to AR 600-110.%
You should ensure that your command 13 operatmg
wrthm the current gurdelmes

The Army s HIV pohcres were flrst artrculated in: AR
600-110. The regulation was based on the existing
Department of Defense policy. 6 The current changes to
AR 600-110 are precipitated primarily by the August
1988 modifications to the Department of Defense (DOD)
policy. 47 .

One of the changes to the DOD policy allowed the
Service Secretaries to . limit the assrgnment of HIV-

‘positive soldrers to nondeployable units or positions for

force readiness reasons. # In September 1988 the Office
of the Deputy Chief of Staff.for Personnel (DCSPER)
indicated that *‘[a] list of deployable units which will be
closed to HIV positive :soldiers will be dnnounced by

.message: within .the next 90 days.’”’ 4 The mémorandum
further noted that ‘‘[clommanders are not authorized to

designate any - of their units  as restricted : units.’* 50
Although the proposal to close -certain:units to HIV-
positive soldiers was staffed to the field and received
favorable recommendations, it was not approved.

DCSPER however, recently clarified DA’s policy
regardmg the assrgnment of ‘HIV-positive personnel: 3!

a. An HIV-positive soldier who is medrca]ly evaluated
and determmed to be fit"for duty will be returned to
‘duty in his or her MOS, except that the soldier will not
be assigned to Ranger, special . operation command
(SOCOM), or COHORT units or to military- sponsored
educational programs that result in an addmonal service
obllgatron 52

b The fact ‘that the HIV- -positive soldrer is, nonde-
ployable 53 does not prevent the soldier’s assrgnment toa
deployable unit in CONUS,’ . except Ranger, SOCOM,
and COHORT units. 5

c. Commanders may not iimp‘ose additional assignment
restrictions on HIV-positive soldiers without first obtain-
ing ODCSPER approval, which will be granted on a
case-by-case basis. 55 : ’ ,

In summary, HIV- posmve soldlers who are f1t “for
duty will continue to be asslgned to umts based on therr

43 Message, HQ, Dep’t of Army, DAPE-MPH-S, 282040Z Mar 88, subject: Pen and Ink Correctrons to' AR 600-110; Message, HQ, Dep't of Army,
DAPE-MPH-H, 2312402 Aug 89, subject: Clarlﬁcatlon of Assrgnment Policy-for HIV-Infected Soldiers [hereinafter Clarification Message].

“4 Army Reg. 600~110 Personnel—-General Identification, Survelllance, and Administration of Personnel Infected with Human Immunodeflcrency
Virus (HIV) (11 Mar. 1988) (lOl 22 May 1989) [hereinafter AR 600-1 10 (101, 1989)]. . .

“ Army Reg. 600-110, Personne]—-General Identification, Surveillance, and Administration of Personnel lnfected wrth Human ImmunodeﬁcrenCy
Virus (HIV) (11 Mar. 1988) [hereinafter AR 600-110]. The effective date is 11 April 1988. : :

46 Memorandum, Secretary of Defense, 20 Apr. 1987, subject: Policy on Identification, Surveillance, and Administration of Personnel lnfected with

Human Immunodeficiency Virus (HIV).

47 Memorandum, Secretary of Defense, 4 Aug. 1988, subject: Policy on Idenufrcauon Surverllance, and Admmlslratron of Personnel lnfecled wrth

Human Immunodeficiency Virus (HIV) [hereinafter DOD Memo].
48 Id. para. B7.

*> Memorandum, HQ, Dep’t of Army, DAPE-MPH-S, 2 Sep. 1988, subject: Policy on Identification, Surverllance. and Admlmstrauon of Personnel
Infected with Human Immunodeficiency Virus (HIV), para. 3 [heremafter DA Memo]. . B iy .

3 1q.
3! Clarification Message, supra note 43.

%2 Id. para. 2. See also' AR 600-110 (101, 1989) para. 4-2b.

53 See DOD Memo, supra note 47, para. B7; AR 600-110, paras. 4- Za and 4- 6a

33 Clarification Message, supra note 43, para. 2.

35 Id. See also AR 600-110, para. 4-2c; DA Memo, supra note 49, para. 3.
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MOS. Commanders are not authorized to close any of
their units to HIV-positive soldiers wrthout ﬁrst obtam-
ing ODCSPER approval MAJ Bell

Legal Assistance Items

Professional Responsibility Note
. Kentucky and Texas Adopt New Ethtcs Rules

Kentucky and Texas recently adopted new ethrcs
rules 56 patterned after the American Bar Association
Model Rules. 57 The new rules will become effective in
both states on 1 January 1990.

- The new Texas rules of ethics differ from the ABA
Model Rules in several important respects. The Texas
rule on confidentiality mandates disclosure of confiden-
tial information necessary to prevent death or -serious
bodily harm. The ABA Model Rules permit, but do not
mandate, disclosure in these circumstances. 58

The Texas rule on confidentiality clarifies that lawyers
do not have to blow the whistle on a client if the lawyer
has information clearly showing that a client is likely to
commit a crime or fraudulent act likely to result in
damage to someone’s financial ‘or “property interests.
Under these circumstances, the lawyer’s obligation is to
make - reasonable  efforts to dissuade the client from
commrttmg the act. If the act has already been commit-
ted, the lawyer should persuade the client to take
remedial ‘action.

The new Texas rule on candor to the tribunal provides
that a lawyer has the duty to rectify the presentation of
false ‘evidence until legal measures are no longer reason-
ably possible. The duty of candor a lawyer owes to a
tribunal is more limited under the model rules. Model
Rule 3.3’ provides that the duty of candor extends only
until the conclusron of the proceeding. 5°

Texas» ethics rules will prohrbrt an. attorney from
contacting an opposing lawyer’s expert witnesses without
the lawyer’s consent. Neither the Army Rule nor the
ABA Model Rule restricting contact with third persons
represented by counsel includes this prohibition. 8 The
Texas rule does not, however, preclude lawyers from
furnishing second -opinions to persons who are repre-
sented by another.

Texas adds a provision not found in the Model Rules,
it prohibits threatening criminal or disciplinary charges
to gain an advantage in"a civil matter. Although the

Army Rules do not include a specific prohibition against
this conduct, it will probably violate several of the
broader prowsrons of the Army Rules. 61 The new Texas
rules also add an unusual rule that prohibits threatemng
coniplainants or witnesses with civil, criminal, or disci-
plinary charges to prevent part1c1panon in bar disciplin-
ary ‘proceedings. ‘

- The Texas rules regulating the practice of law also
differ from the ABA Model Rules. The Texas rules ban
the use of trade names, which are permitted, with some
qualification, under the Model Rules. The Texas rules do
not adopt the Model Rule prohibition against contingent
fees in domestic cases. A comment adds, however, that
such cases will be ‘‘rarely justified.”” The new Texas
rules will also permit division of fees between a lawyer
and a referring lawyer.

The Kentucky ethics rules also track the ABA Model
rules, but include several significant changes. Unlike
Texas, Kentucky has retained the ABA Model Rule
permitting, but not mandating, disclosure of confidential

information necessary to prevent death or serious bodily

harm. Kentucky also adds an exception that gives a
lawyer the discretion to reveal information necessary to
comply with other laws or court orders.

Kentucky has also changed the Model Rule on candor
to the tribunal. Unlike the Model Rules, Kentucky does
not require the disclosure of directly adverse legal
authority in the controlling jurisdiction. 62 Kentucky has
made a potentially significant difference in the language
for the rule on candor to the tribunal. The Kentucky
rule broadly prohibits the perpetration of a fraud on the
tribunal, while the Model Rule' counterpart prohibits
assisting a client in a criminal or fraudulent act. 63

Kentucky has made several major changes to the
Model Rules concerning misconduct. Kentucky’s ethics
rules do not include any portion of Model Rule 8.3,
which requires that a lawyer report the misconduct of
another lawyer or judge. Moreover, Kentucky’s defini-
tion of misconduct does not include conduct that. is
prejudicial to the administration of justice.

The Kentucky rule concerning fairness to the opposing
party omits a provision found in the Model Rules that
permits a lawyer to request that a client’s employees and
relatives refrain from giving information to another

. party. Kentucky, however, adds a provision to the rule
prohibiting a lawyer from presenting or threatening to

6 See ABA/BNA Lawyer’s Manual on Professional Conduct No. 13, at 224, concerning the new Texas rules and 5 ABA/BNA Lawyer’s-Manual on

Professional Conduct No. 14, at 240, discussing the new Kentucky rules.

$7 Model Rules of Professional Conduct (1983). [Hereinafter Model Rules].

3% Model Rule 1.6.

3% Model Rule 3.3(b). The Army Rules also limit the obligation to correct a possible fraud on the tribunal to the conclusion of the proceedings. Dep't
of Army Pam 27-26, Legal Services: Rules of Professional Conduct for Lawyers (31 Dec. 1987) [hereinafter R.P.C.].

€ See R.P.C. 4.2 and Model Rule 4.2.

! See Ethics Opinion 89-01, The Army Lawyer, June 1989, at 54-55. For an excellent summary of the ethical rules in this area, see Laverdure,
Threat of Criminal Sanctions in Civil Matters-An Ethical Morass, The Army Lawyer, Jan. 1989, at 16.

€2 Model Rule 3.3(a)(3). The Army Rules are consistent with the model rules in this area. See R.P.C. 3.3(a).

63 See Model Rule 3.3(a)(2).
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present cnmmal or disciplinary charges solely to gain an
advantage in a civil or criminal matter.

~ The new Kentucky rules also change the Model Rules
concerning fees, safekeeping of property, specialization,
and advertising.

Judge advocates licensed in Texas or Kentucky should
become familiar with the new ethics rules adopted in
these states. Although Army lawyers are bound by the
Army Rules of Professional Conduct for Lawyers, they
must also comply with the ethics rules in effect in the
jurisdiction in which they are licensed to practice. % If a
conflict between the two standards exists, however,
Army Rule 8.5 requires compliance with. the Army
standard 65 MAJ Ingold.

Estate Planning Note
Joint and Mutual Wills

Estate planning clients who desire to leave their

property to someone but limit that person’s ability to
later dispose of the property present -a formidable
challenge to the will drafter. Clients requesting this
testamentary scheme typically fall into one of two
groups. The first group consists of couples who have
children from another marriage. They want their prop-
erty to go to one another, but they do not want the
surviving spouse to be able to disinherit the deceased
spouse’s children. Another common situation is when
parents would like their children to enjoy their property
but want to guarantee that the property will ultimately
go to therr grandchildren.

Several alternatives are avarlable to accompllsh these
testamentary goals. The first alternative is to draft a
testamentary trust giving the initial beneficiary a life
interest in the estate. The property is distributed accord-
ing to the terms of the trust to the named remaindermen
upon the death of the life tenant.

These trusts can become quite complex and are
generally outside the scope of legal assistance practice. 6
Legal assistance attorneys must therefore turn to less
complex drafting alternatives such as joint and reciprocal
wills, A joint will is a single document executed by two
persons as their respective wills. 67 Typically, a joint will
names the surviving spouse as the beneficiary and lists
common beneficiaries upon the death of the second
spouse. ’

% R.P.C. Rule 8.5 comment.
% R.P.C. Rule 8.5,

A joint will may dispose of property owned jointly by
the co-testators or property held separately. The modern
and generally’ recognized view is that a joint will is
regarded as the will of each co-testator and probated
twice, upon the death of .each. 68

Joint wills must be distinguished from reciprocal or
mutual wills. The term mutual or reciprocal wills applies
to separate wills that contain similiar provisions. Joint
and mutual wills may be revoked by either testator
unléss they include, or are accompanied by, an agree-
ment not to revoke them. % A joint or mutual will is not
irrevocable merely because 1t contams reciprocal - provi-
sions.

Although the law concerning joint and mutual wills is
fairly well settled, courts look with disfavor on these
instruments. 7 A Maryland case involving a joint will 7!
stands as a recent justification for this historical attitude.

In the case, Lester and Clara Shimp executed a joint
will giving one another their property. They both named
their children as the primary beneficiaries upon their
deaths, Both testators irrevocably waived their rrght to
amend or revoke the joint will.

.After Clara’s death in 1975, Lester sought declaratory
relief requesting the right to execute a new will. The
Maryland Supreme Court held that although Lester
could revoke his will, the beneficiaries under the joint
will could specifically enforce a contract claim against
his estate upon his death. 72 The court concluded that
the agreement not to revoke the joint will was clear and
unambiguous. As a result of the adverse decision, Lester
did not revoke the joint will even though he remarried.

- The joint will was again the subject of litigation when
Lester died. When the joint will was presented for
probate, Lester’s second wife sought payment of a
family allowance and filed an election for her statutory
spouse’s share under Maryland statute

The court relied on the strong public policy’interests
surrounding the marriage relationship to uphold the
surviving spouse’s claims. The court held that both of
her claims take priority. over the claims of general
creditors and other legatees and rejected the argument
that Lester had no estate from which to pay these claims
because he had contracted to will his entire estate. 73

6 Drafters of .these trusts, for example, must be familiar with the complex rules concerning the tax on generation skipping transfers. See generally

LR.C. § 2612 (West Supp. 1989).

7 Atkinson, Law of Wills § 49 (West 1957).

[, '

Id.

7° Thompson, The Law of Wills, § 34 at 69 (3d ed. 1974).
7! Shimp v. Huff, 556 A.2d 252 (Md. 1989).

72 Shimp v. Shimp, 287 Md. 387, 556 A.2d 1228 (1979).
7 556 A.2d at 263.
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A recent case from the District of Columbia, Duggan
v.. Peter,* involved" another common problem associ-

ated ‘with® joint or- mutual ‘wills: In Duggan a’ marrled"

couple made wills*giving one another their‘estate. “Both
wills left the bulk ‘of “their property to" the ‘husband’s
children by a former marriage in the’ event théir' spouse
failed to survive them. The wife inherited the property
upon ' the 'husband’s "death and changed her will to
benéfit her relatlves, wrth only ‘minor ‘armounts to" her
stepchlldren A : LA

The stepch1ldren brought suit agamst the w1fe 5 estate,
allegmg that she, entered. into an. oral agreement not.to
revoke her mutual will, The court observed that.the mere
fact that mutual wills exist is not sufficient proof of an
agreement not to revoke. 75 Rather, complete and certain
evidence .of contract is required to establlsh a contract
not to revoke a mutual will. .

The court” held that the’ eV1dence while showmg a
common testamentary scheme on'the part of the ¢ouple;
was not sufficient to prove an agreement, not to revoke

The court’ folIowed a long line. of cases, requmng some.
mdependent evidence that a testator actually entered into.

a contract to deny the stepchildren’s clalm 76 “

The trial court frustrated the stepchildren’s attempt to
find this evidence when they ruled that the estate could
invoke the testator’s attorney- -client’ pr1v1lege ‘when' de-
fendmg the suit. The appellate court upheld this rullng
by distinguishing a prev1ous Supreme Court case 7 "thadt
held that the attorney-client: privilege does not apply in

disputes between beneftcrarres The court characterized
the case brought by the stepchtldren as d claim adverse'

to the estate and mnot a dispute among beneficiaries.
Therefore, the estate could mvoke the attorney-chent
privilege. ¢ . -

.-As these two cases indicate,.legal assistance -attorneys
should -exercise extreme-caution when -dradfting joint or
reciprocal wills; The attorney should carefully explain to
testators executing :reciprocal or.:mutual wills that they

will not be considered irrevocable. inless they are accom-

panied by ‘a contract not to revoke. To clarify this
important point and eliminate the potential for:litigation
about 'the: intent of the testators, it is a good idea to
include a provision in the will stating that the instrument

is not intended to be irrevocable. A sample clause to use

for rthls purpose is as follows

My spouse and I are at approxrmately the same tlme_ ‘

executing wills in which each’ of us is the recipient
of the other’s property. These wills are not, how-

74554 A.2d 1126 (D.C. App. 1989).

ever, the result of any contract or agreement be-
"'tween ‘us-@nd either may: be revoked -at’ the sole
discretion of the maker. = : .- Lot

"xThere ‘may be some occasions ‘when ¢lients desire’to
execute “irrevocable joint or ' mutual wills. “In ‘these
instances, a written agreement should carefullyand
unambnguously recite that the partles agree that the will
is irrevocable. Even if the language is clearly stated, the
agreement may not be valid in all cases, For example,
according to Shimp, ‘these agreements cannot defeat the
elective share or family allowance rights of a new,
spouse. Attorneys "should also explam the comparable
advantages of executmg a testamentary trust to every
client requesting an, irrevocable joint or mutual wrll
MAJ Ingold ,

Tax Notes .
IRS Allows Change In Reporting' Savings Bond Interest

The Internal Revenue Code gives the owner of Series
E .or EE- U.S. savings bonds-the option to defer
reporting interest “until “the ~year - the bonds -are
redeemed. 78 Once selected, taxpayers must continue to
use the optional method during ownership of the ‘bond.
It is possible, however, for taxpayers to obtain Internal
Revenue - Service..consent to. change the method of
reporting interest. = . :

. The IRS recently 81mp11f1ed the procedure for obtain-
1ng consent tp a change in reportmg method. 72 Owners
of 'savings bonds may request a change by filing Form
3115 with their federal income tax return for the year the
change is desired. Taxpayers should print *‘Filed Under
Rev. Proc 89-46"° at the top of page 1 of Form 3115,

Taxpayers complymg with this procedure w1ll be
considered to have obtamed IRS consent to change their
method of reportmg There is no user fee for filing this
apphcatlon

Accrued Leave Can t Be Used to Pay Taxes

--A U.8. Marine Corps officer recently proposed to tuirn

in his ‘accumulated leave as payment for his individual
income taxes.- The IRS concluded that this unusual
method - of payment does not comply w1th appllcable
law 80

" The IRS re]ected the taxpayer s argument that “the
Spll‘lt" of . section .6302(b) 8! of the code allowed . this
form of payment. This section authorizes the Secretary
to collect taxes by means of ‘‘returns, stamps, coupons,
tickets, books or such other reasonable devices’ 82

75554 A.2d at 1132 (citing Coveney v. Conlin; 20 App. D.C. 303, 329 (1902)). . .. »

76 554 A.2d at 1226.

?? Glover v. Patten, 165 U.S. 394 (1897).

" L.R.C. § 454(a) (West Supp. 1989); Treas. Reg. § 1.454-1(a)(1)(i).
" Rev. Proc. 89-46, 1989-33 L.R.B. 28.

8 Priv. Lir. Rul. 89-28-016 (April 11, 1989).

8'LLR.C. § 6302(b) (West Supp. 1989).

8 1a.
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necessary to secure a complete and proper collectlon

The IRS concluded, however, that this section applles‘

only to employment and excise taxes and not to income
taxes.

By statute, 8 the proper form of payment for income
taxes is U.S. coins and currency. The IRS can not be
ordered to accept anything other than legal tender, such
as items of personal property, as payment for taxes. 84
MAJ Ingold.

‘Soldiers’ and Sailors’ Civil Relief Act ‘Notes

Personal Appearances and the Right
to Reopen Default Judgment

A recent Wisconsin case illustrates the perils faced by
legal assistance attorneys who correspond directly with
courts when requesting stays under the Soldiers’ and
Sailors’ Civil Relief Act (SSCRA). 8 In Artis-Wergin v.
Artis-Wergin 86 an active duty soldier assigned to Europe
received in the mail a petition for divorce and a
summons. The soldier did not sign or return the enclosed
admission of service. Instead, the soldier’s legal assist-
ance attorney wrote the court and requested a delay of
six months before responding to the petition. The court
granted the requested delay. Several months later, the
soldier personally wrote the court and requested a:stay 87

under the SSCRA for the six-month period previously.
granted. He also made a jurisdictional objection, asking

the court to construe his letter as a request: only for
protection under the SSCRA and not as ‘an appearance.

After several telephonic conferences involving the.

court and both parties, the trial court granted a d1vorce
to the soldier’s spouse, divided the marital property, and
ordered the soldier to pay alimony. The court found that
the soldier was acting in bad faith by not appearing in
court after the six-month period had-expired. The soldier
had received several notices of the actual trial date.

In affirming the trial court’s disposition of the case,
the Wisconsin Court of Appeals held that the legal
assistance attorney’s initial letter to the trial court served
as an appearance and gave the court personal jurisdic-
tion over the soldier. Although the soldier’s own letter to

the court invoked the SSCRA and objected to the

court’s exercise of personal jurisdiction, the legal assist-
ance attorney’s prior letter did not. The court concluded
that-a party cannot enter an appearance through written

correspondence requesting relief such as a six-month:

stay, and then later object to the court’s exercise of

8331 U.S.C. § 5103 (1982).

perSonal jurisdietion Any objection to the court’s exer-
cise of personal jurisdiction should have been in the first
letter.

‘Additionally, the appellate court held that the soldier
could not invoke the SSCRA ‘provision 88 for reopening
a ‘default judgment. Although the soldier was not
physically present for the trial, his attorney’s letter had
constituted an appearance. Under the SSCRA, any
appearance’ in an action waives the opportumty to
reopen a default Judgment

Finally, the court denied the soldier an additional stay
of the proceedings under the SSCRA. It held that the
six-month delay was sufficient. The soldier did not show
how his military service materially affected his ability to
appear in court after the six months had passed.
Therefore, the court refused to grant a further stay.

The Artis-Wergin case, considered along with other
equally restrictive interpretations of the SSCRA, &
forces legal assistance attorneys to consider all available
alternatives when advising soldiers how to respond to
summons . and petitions. If: the jurisdiction follows the
Artis-Wergin approach, the court may consider a letter
from the legal assistance attorney or the client to be an
appearance. Although the Artis-Wergin court found it
significant that the legal assistance attorney’s letter did
not include an objection to personal jurisdiction, in at
least one instance another court ignored such an.objec-
tion.

In Skates v. Stockton % a legal assistance attorney
wrote ‘to’.the clerk of a county court” in Arizona
requesting a stay in a pending paternity action against
his’ 'client, a Marine assigned to London. The legal
assistance attorney stated that his ‘‘letter was in no way
intended to be an appearance or answer in the action or
be a waiver of the [client’s]. protections under the
[SSCRA].”’ The court held that the client had lost his
ability to reopen the case following the judgment that
the county court entered when the client did not appear.
More significantly, the .court also held that the legal
assistance attorney’s letter gave the county court per-
sonal jurisdiction over the client, notwithstanding the
precatory statement in the letter. Without the letter, the
court could not have perfected jurisdiction in the case.

Although the Artis-Wergin and Skates cases are anom-
alies and most courts do honor objections to jurisdic-
tion, legal assistance attorneys cannot assume all courts
will honor these statements. Several alternative ap-

Uy

8¢ Calafut v. United States, 277 F. Supp. 266 (M.D. Pa. 1967) (holding that the Internal Revenize Service could not be ordered 1o accept an

automobile in satisfaction of liability for income taxes).
85 50 U.S.C. App. §§ 500-591 (1982).

8 No. 89-0033, slip op. (Wis. Ct. App. June 20, 1989).
87 50 U.S.C. App. § 521 (1982).

"8 I1d. § 520(4) (1982).

89 See, e.g., Skates v. Stockton, 140 Ariz. 505, 683 P.2d 204 (Ct. App. 1984). But see Kramer v. Kramer, 668 S.W. 2d 457 (Tex. Ct. App. 1984).

% 140 Ariz. 505, 683 P.2d 304 (Ct. App. 1984).
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proaches may be useful in these situations. ® One
approach is a letter' from the soldier’s chain of ‘com-
mand. Letters to the ¢ourt from commanders and NCO
supervisors should serve two useful purposes. First, the
commander’s letter. can help establish why the soldier’s
mxhtary service is materially affectmg the soldier’s ability
to appear in court. Second, such a letter can contain a
request for a stay without constltutlng an appearance by
the soldier. Additionally, an attorney’s letter to. the
judge in the judge’s personal capacity may be successful
because the letter does not address the court. The danger
remains that the judge may very well construe the letter
to be an ofﬁcral correspondence with the court.

" Perhaps the most _practical approach remams the
telephonic inquiry to local practitioners. Local attorneys
will often be very helpful in determining a court’s likely
response to a legal assistance attorney’s letter. Following
a conversation with such an attorney, the legal assistance
attorney should have a better appreciation for which
approach will best serve the cllent s interests.

'Annual Taxes (Fees) for Motor. Vehzcles

"Members of the command at Fort Sherrdan, Illinois,
recently succeeded in their efforts to stop the city of
Highwood, 1llinois, from taxing motor vehicles owned
by nonresident soldiers - assigned to Fort Sheridan. In
United ‘States v. City of Highwood 9 the city required
all residents to pay an annual tax or license fee on motor
vehicles owned - and operated in the ‘city. The city
assumed that any soldier registering a vehicle in Illinois
was a resident and subject to the city ordinance on
motor vehicle fees The city excepted only those soldxers
who could prove they were domiciled in another state
and paid a similar tax or fee to their state of domicile.

The federal district court agreed with Fort Sheridan

that the city’s tax violated the :SSCRA. Under the

SSCRA, the persorial property of soldiers is deemed to
be located in their state of domicile for property tax
purposes.  This property can be taxed only by the state
of domicile.- A state may levy -a use tax on motor
vehicles, such as for licenses: and registration. % High:-
wood’s license’ fee;  however,  was designed to raise
reverives, rather than to pay for the cost of licensing.
The district court recognized ‘the fee for what it actually

was—a’ tax. Accordingly, the court held ‘that the city

could not enforce the:fee against soldiers who were
permanently domiciled in another state.

The court ‘also held that a soldler nieed not pay a
similar tax to the state of domicile in order to avoid the
city fee. Nonresident soldiers are exempt from paying
such a fee, regardless of whether they pay a similar fee
in their home state.

Finally, the court rejected Highwood’s argument that
registering. a vehicle or .obtaining a driver’s license. was
clear and unequivocal evidence of a soldier’s intent to

remain permanently in Illinois. These could be factors
evidencing such an intent, but, in the absence of other
proof, they were an “insufficient basis' for the tax.
Soldiers did not become domiciliaries of Illinois simply’
by registering their cars in the state and obtaining
drivers’ licenses. MAJ Pottorff :

Operatlons and Trammg Note

Mllltary Qualification Standards System

The Military Qualification Standards (MQS) system is
a professional development system that addresses. officer
training from precommissioning through the tenth year
of service. The system focuses on precise duty position
tasks and prescribes educational requlrements to improve
cognmve skills that help officers mature in their profes-.
sion. Judge advocates, as Army officers, must be knowl-
edgeable of the MQS system. Many major subordinate
commands require JAGC officers to fulfill these estab-
lished standards in the performance of certain military
skills. Although all aspects of this system are not,
formally adopted for JAGC officers, the reference
manuals should become a_ well-used reference in each
JAGC offlcer s personal hbrary '

The MQS system currently consists of three phases-
MQS I, MQS I, and MQS III.. Two components
comprise all phases of MQS: 1) a military task (skills
and knowledge); and 2) a professional military education
component. ‘The professional military education compo--
nent is a valuable guide for the professional development
of a JAGC officer and includes, at the MQS II level,
four reading lists: Military Classics, Military Ethics,
Contemporary Mllltary, and a Branch Spec1f1c list. o

MQS I ‘addresses precommrssromng training and “ap-
plies .to all commissioning sources: the United States
Military Academy, the United States ROTC Cadet-Com-"
mand, and. the Officer Candidate School. All officers,
except the professional branches (such as the Judge
Advocate General’s Corps and the Medical Corps), must.
meet certain standards for common military skills and
knowledge in order to begm training in the Officer Basic
Course. JAGC commissionees are issuéd the MSQ I & 11
manuals durmg Phase I of the Judge Advocate Officer
Basic Course

MQS II prov1des requ1rements for the officer’s com-
mon officer and -branch technical and tactical .develop-
ment prior to being promoted to captain. This. level is
designed to qualify a lieutenant in his or her branch and
to continue developing those qualities, abilities, and
knowledge essential for professional growth, MQS II is
supported by a manual of common tasks and branch
manuals that lieutenants use to qualify in a given’
branch. Basic branch officers participate in a directed
reading program as part of their professional military
education in MQS II. In the ‘directed reading program,

®! See generally Hayn, Soldiers’ and Sailors’ Civil Relief Act Update, The Army Lawyer, Feb. l989, at 4.

2 712 F. Supp. 138 (N.D. 1II. 1989).
9 50 U.S.C. App. § 574 (1982).
94 See Cahforma v. Buzard, 382 U.S. 386 (1966)
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officers are to read at least eight books during the time
they are lieutenants. Lieutenants, assisted by their raters,
must choose two books from the branch reading list.
These books are selected and goals are established when
the officer’s DA Form 67-8-1 is completed and must be
read by the completion of the officer’s rated period.
Although the Judge Advocate General’s Corps does not
have a directed reading requirement,
developed the following recommended list for .judge
advocates:

anarz List

The Army Lawyer: A History of the Judge Advocate
General’s Corps 1775-1975, various authors. .

Berry, John Stephens. Those Gallant Men: On Trial in

Vietnam. ‘
Dunnigan, James F. How to Make War.
Huntington, Samuel P. The Soldier and the State.
Mchinniss,‘ Joe. Fatal Vision. - M

Sheehan, Neil. Bright Shining Lie.

Supplementary List

Phibbs, Brendan. The Other Side of Time.

Schneider, Dorothy & Cal J Sound Off Amertcan
Military Women Speak Out.

Snyder, Don J. A Soldier’s Disgrace.

TJAGSA has -

NOTE: This list will evalve'as new works are published
or additions are identified. :

Recommended Additions to Military Classics ‘and Mlll-
tary Ethics Lists (Published since 198‘7)

Military Ethics:

Gabriel, Richard. 7o Serve Wlth Honor: A Trean'séy on
Military Ethics and the Way -of the Soldier.

Wakin, Malkam, Wenker, Kenneth; and Kempf James.
Military Ethics: Reflections on Principles — The Profes-
sion of Arms, Military Leadership, Ethical Practices,
War and Morality, Educating the Citizen-Soldier.

Military Classics:

Manchester William. Amencan Caesar

MQS I11 prov1des the. requlrements for the officer’s
fourth through tenth years of service. MQS III is to
qualify the officer in his branch at the intermediate level
and to, further the officer’s professional development.

- All' JAGC officers should be aware of the Army
requirements at each MQS level. The technical skills ‘and
knowledge réquired by the varied range of military law
can be time consuming. The severe restrictions on time
and instructional resources limit the institutional teach-
ing of many basic officer and tactical skills to JAGC.
offlcers Senior judge advocates should therefore ensure
that junior officers are mformed of the requ1rements at
each level. CPT Thibault.

Claims Report

United States Army Claims Service

Claims :‘Notes

-~ A System for Processing Motor Vehlcle Claims -

Most claims Judge advocates are aware of the need to '

investigate accidents that may result in small claims for
motor vehicle damage. This note presents.a system for
discovering, screening, investigating, and settling claims
from incidents resulting in damage to motor vehicles.
The information in this note applies to personnel claims
under Chapter 11, AR 27-20, as well as to tort claims.
Additionally, the procedures in this. article will serve to
identify affirmative claims (both property damage and
medical care recovery) for action by the recovery judge
advocate.

Most claims judge advocates and claims attorneys are
aware that small claims procedures apply to tort claims

as well as to personnel claims. There is a tendéncy to

ignore the small claims requirement for torts because of
the difficulty in implementing it. To resolve a *‘simple’’

traffic accident claim, an MP report must be reviewed,
the scope of duty must be verified, and the claimant

must secure.a damage estimate (or sometimes - two
estimates). Finally, a settlement agreement should be
signed by the claimant.

As a result of all these requirements, many offlces.
require a claimant to visit the claims' office two, three,
or more -times to settle a claim for property damage.
Every claims- office has experienced the frustration
associated with having a $200 tort claim sit open for
weeks because the claimant has failed to sign a settle-
ment agreement. Other times, the delays required to
obtain substantiation of ‘liability will often cause the
claimant to complain that the claims office is draggmg
its feet in settling the claim.

Much of this delay occurs because considerable tlme is
wasted waiting for ‘the military police report, scope of
employment statement, and settlement agreement. This
delay can result in larger payments for loss of use (for
claims under Chapters 3 and 4) and in more complaints
against the claims office. A claimant rightfully expects
prompt settlement of a claim in cases where there is
obvious liability and no dispute as to damages. On the
other hand, most claims offices do not have the re-
sources to independently investigate every potential traf-
fic accident glaim.

A solution is to lmk potentlal clalms mvestlgatlon with
small claims procedures. Small claims procedures are
difficult to implement when the claimant visits the claims

OCTOBER 1989 THE ARMY LAWYER o DA PAM 27-50-202 41




office to file a claim unless the processing time problem
is ‘anticipated by organizing a system to screen, investi-
gate, and settle potential claims. If the potential claim
file is complete at the:time the claim is presented, the
claim can often be settled on the spot, especially if small
claims procedures are used.

Screemng

Many motor vehlcle mcrdents (mcludmg off-post acci-
dents) are investigated by the military police. The
military police blotter contains reports of traffic acci-
dents and other ‘incidents that ‘may give rise to a claim
and should be revrewed by the clalms judge advocate
daily.

The blotter identifies the persons involved in the
incident and notes whether a mrhtary vehicle was in-
volved, the type ‘of damage and injury, and whether
anyone was charged with a vrolatron

Investzganon

Whenever an incident involving a potential claim is
identified, a file is started with the blotter entry and a
chronology sheet. All potential claims files should be
kept in a central location accessible to all claims.person-
nel. o .

‘The claims ]udge advocate should request the MP
report from MP operations. The ‘claims judge advocate

and claims NCOIC should have a good working relation--

ship with the MP operations branch and the traffic

investigation section so that these reports are easily:

obtained. If the report is requested in writing, a copy of

the request should be placed in the potential claim file.-

If the request is oral, an entry should be made on the
chronology sheet.

If the incident involves a military vehicle, the com-
mander -of the unit to which the vehicle and driver are
assigned should be sent a memorandum requesting that a

scope of employment statement be completed and a copy

of the Operator’s Report of Motor Vehicle Accident
(Standard Form 91) be furnished to the claims office. A
locally produced form with blanks for the information
pertaining to the accident could be used. The com-
mander should be asked whether a report of survey has
been initiated and the name of the surveying officer. A

copy of the blotter entry should be attached to the

memorandum along with a blank scope of employment
statement. The memorandum should be given a suspense
date (five working days is reasonable), and a suspense
file should be mamtarned for these actrons

The mformatron provided by the unit, along with the
claimant’s repair estimate, should be enough to settle

any, ‘‘liability’” claim that can be, settled using small

claims procedures. Make -sure the information is re-
viewed and promptly filed in a potential claim file.
Record the liability decision. of the claims judge advocate
or the claims attorney when there is enough mformatlon
in the potential claims file.

Settlement

The goal of this system is to simplify proceSsing of
small motor vehicle damage claims by allowing a settle-

ment to be concluded at the time the claim is filed. Even. .

if the file is not complete, there is a good chance that'a
telephone call will provide the answers on scope of duty.
or liability. ‘ .

" To_speed 'up processing 'settlenientjof small : ¢laims;,
ensure that there is always at-least one person available
to-settle small tort claims on the spot. Allow experienced
legal specialists or civilian claimis examiners to provision-
ally settle small claims. An experienced paralegal can be
trained to settle claims involving obvious 'liability and
obtain a settlement agreement bet‘ore the clalmant leaves
the offrce :

The program described above has benefrts other than
allowing prompt settlement of small claims. Routine
screening - will also help you discover claims involving
serious _ injuries - that are disguised as minor traffic
accidents. By aggressively pursuing potential claims, the
image of your office will be enhanced because com-
manders and other personnel will ‘be aware that your
office is investigating even the smallest potential claims.-
These benefits' justify the small investment the system
requires (a few mmutes a day in most cases). MAJ
Brown

Personnel Claims Note
Greek Restrictions on Resale of POV'S .

.On. March .1, 1988, the Greek Ministry of ‘Finance
issued Decision No. D.247/13, which effectively made it
impossible for a soldier stationed in Greece to transfer a
privately  owned vehicle (POV) that is more than six
years old to a new owner. Inasmuch-as POV’s ‘with
European specifications may -not be imported -into theé
U.S. without extensive modifications, soldiers who own
such vehicles have no recourse except to turn them over
to Greek customs for salvage. The State Department is

- still :-working to. alter this ruling. Because of the small

size of the U.S. Army contingent in Greece, only a fewl
soldiers will be affected.

Mirroring the pohcy adOpted by the Air Force,
USARCS has determined  that if a European-
specification POV was purchased without notice of:the
Ministry of Finance ruling and is turned -over for
salvage, it has been unjustly confiscated by a foreign-
power within the meaning of paragraph 11-4¢(1), AR
27-20. A claim for the value of the vehicle would be
compensable under the Personnel Claims Act up. to the-
maximum allowance of $1, OOO Mr ‘Frezza.

1 .
Management Note

Cla:ms Pubhcattons

USARCS has completed its revision of DA Pamphlet‘
27-162 (Claims). and submitted it for publrcatlon It is
anticipated that publrcatron will occur within the next
two months. c g

This revision is extensive, mcorporatmg materials pres-
ently found in bulletins and appendices in the USARCS
Claims Manual and in materials developed for use in
claims workshops. It-also contains some material that is
entirely new. The new pamphlet was designed to prov1de

-a practical guide‘for the investigation and processmg of
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claims, supplementmg the polrcy and dlrecnves contamed
in AR 27-20. ,

When this pamphlet is recelved at fleld claims offlces,
it will replace the USARCS Claims Manual. Except for
the Federal Tort Claims. Handbook :and :addenda -(dis-
tributed at past workshops for inclusion in the Manual),
the Manual should .be discarded. If you have included
the Allowance List-Depreciation Guide in your Manual
that table should also be retained..

The pamphlet has been written in conjunction with the
drafting of Change 2, AR 27-20, which  should. be
published shortly after the pamphlet. Change 2 replaces
references to the Manual in that regulation with refer-
ences to appropriate portions of the pamphlet. The
pamphlet cites to AR 27-20 as it will exist with change 2;
thus, some cites in the pamphlet will not correspond to

AR 27- 20 until ‘change 2 is pubhshed Users of the
pamphlet will thus find some drscrepancres ‘until the
change is pubhshed and if questions arise as to proper
actions in a given case during the interim between these
two, publications, field offrces should contact USARCS
for guidance. .

With the freldmg of this- pamphlet a claims office
should have the following references as its minimum
c]alms “library’’: AR 27-20; AR 27-40; DA Pam 27-162
(one copy for each attorney, investigator and claims
exammer). the Allowance List- Depreciation Guide; and
docUmentatlon booklets for clalms data management
programs

. We plan. to : update and repubhsh the Federal Tort
Claims Handbook as a USARCS reference book durmg
FY 90. COL Lane.-

Note From the Field

- Kwajalein

- Introduction

.Approximately halfway through the Graduate Course,
an . officer. from the Personnel, Plans, and - Training
Office (PP&TO) visited The Judge .Advocate . General's
School to discuss future assignments with the students.
The PP&TO representative told us-that approximately
eighty-eight percent of the class would receive one of
their top three choices. I proceeded to list nine assign-
ments in Germany and the assignment on Kwajalein,
feeling quite confident that I would be spending. cool
summers in Europe playing soccer and visiting my family

in England. Shortly after Christmas, PP&TO revisited

The -Judge Advocate General’s School to hand out the
long-awaited assignments. Colonel Gray called me into
the office and said the words- I will never forget, ‘I
think you better sit down.”’ ‘I knew 1 had won.the
coveted Pacific slot. How was I going to explain to my
wife that we were going to..a place that no one knew
anything about, but prohibited pets and vehicles! The

purpose of this article is to provide some basic informa-'

tion about -one of the most fascinating -and. challenging

assignments in the Judge Advocate General’s Corps—

command judge advocate on Kwajalein Atoll.

Geography

Micronesia is a series of archipelagoes located in the
central and western Pacific ocean. The Marianas, Caro-
lines, Gilberts, and the Marshalls consist of a series of
coral atolls with Kwajalein, located in the center of the
Marshalls, being the single largest coral atoll in the
world. Kwajalein Atoll is located 2100 miles southwest
of Hawaii and 2000 miles northeast of Australia. It
consists of 90 small coral islands that enclose a lagoon
of 1000 square miles. Approximately 3000 people live on
the 1.2 square miles of coral, although more than half of
the area is runway! The vast majority of the 3000 people
are contractor personnel representing companies such as

Lincoln Laboratories/MIT, RCA, GTE, and Pan Ameri-
can.. Due. to’ the limited -amount of family housing
available, 2500 of the tontractor personnel are bachelors
who : live in' military-style - barracks. . There are only
thirty-five members of the United States Army and an
additional ninety or so Department of the Army civilians
representing the. United States Army :Strategic Defense
Command assigned to Kwajalein. Military members are
normally assigned to Kwajalein for two-year tours.
Because of the remote location, the Army tries to assign
only married personnel to Kwajalein. The length of tours
for civilians varies' depending on the contractor, but
there are some people who have lrved on Kwaja]em for
twenty years.

- History

In the late nineteenth century Micronesia came under
the colonial influence of Germany, which purchased the
Carolines from Spain in 1885 and purchased Palau and
the Marianas in 1899. Germany annexed the Marshalls in
1885 from Spain and then annexed the phosphate rich
island of Nauru, now an ‘independent country, in an
agreement with Great Britain in- 1886. The German
Pacific colonies became mandates of the League of
Nations at the end of World War I, and Japan was
appointed to administer them in 1919. This mandate was
forcibly ended in 1944, when the United States elimi-
nated all Japanese military forces from Micronesia.

In July 1947 the Micronesian islands came under the
jurisdiction of the United Nations (U.N.) and were
formally named the Trust Territory of the Pacific
Islands (TTPI). The U.N. Security Council appointed
the United States as the administrator of the TTPI. It'is
interesting to note that this is the only mandate estab-
lished under the authority of the U.N. Security Council.
All the other mandates were created by the U.N. General

" Assembly. Although the United States Navy had the
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initial responsibility, for administering ; the TTPI, the
Department of Interiofr has had “executive responsrbthty
since 1951. A High Commrssroner. appointed by the
Presrdent admrnrsters the TTPI from Saipan.

 The TTPI was designed as an 'interim pohtica] entlty
until the political status of the Micronesian islands could
be determined through negotiations - with the United
States, which was acting as the trustee on behalf of the
U.N. Protracted negotiations between the United States
-and the island states began in 1969. They drscussed
various .options: statehood; commonwealth status similar
to Puerto Rico; 1ndependence, and “‘Free Assocratlon.'?

which has no precedencé in international law but envi-

~'sions strong local autonomy while also maintaining ties
with the United States. The Northern Marianas quickly
voted for commonwealth status, a path no other island
nation has taken. Due to the tremendous cultural,
political, and linguistic differences between the remain-
ing island states, a referendum was held in 1978 to
determine if the trusteeship should be divided into
separate political subunits. As a result of the referen-
‘dum, three new ‘“‘nations’’ were created: Palau, Feder-
ated States of Micronesia (FSM), and the Marshall
Islands.

Constitutional governments were established in the i

Marshall Islands and the Federated States of Micronesia
in 1979, with Palau following in 1981. All three nations
were to remain under the jurisdiction of the Trusteeship
government -administered by.the United -States until the
Compact of Free Association ! (Compact) was ratified
by each nation and the United States. The Compact
recognizes the three former island territories as:sovereign
nations. Each nation enjoys self-government and con:
ducts its own foreign affairs, .although the Compact
specifically vests in ‘the United States the responsibility
and authority. for their defense. The Compact was signed
into law by President Reagan and by the Marshallese
parliament, known as the Nitijella, in 1986. The 38,000
Marshallese finally achieved . nationhood and officially
became known as The Republic of the Marshall Islands
(RMI). No provisions. were ever set forth in the 1947
Trusteeship Agreement requiring the U.N. Security
Council’s approval of the termination of the mandate.

Nevertheless, both the ‘United States and the RMI beheve .

the Compact accomplished such termlnatlon automatt-
cally. .

- The Compact authorized the creation of numerous
agreements .between the:. parties, .including:
telecommumcatlons. 2 weather services, 3 crvrl avranon 4

! Compact of Free Association Act'of 1985, Pub L. No.. 99- 239 99 Stat, 1770 (1986) e B L .

I

2 Id. at Titte One, Amcle m.

3 /d. at Title Two, Arucle 11. ‘ ‘ ‘
‘1d.at Title Two, Armicle 1., .
$ Id. at Title Two, Article I1.. ‘ :

®Id. at Title Two, Article 1. .~
" Id.at Title Two, Article L, . . ..
8 7d. at Title Three. Artlcle 11. ' :

’ Repeated attempts to amend the consmutlon to allow nuclear weapons have falled

-education, 3 and health care services, § These agreements
‘provide extensive amounts of United States - financial
assistance to the RMI, a poor nation with no natural
resources ‘other than the barely profrtable copra crop and
a fishing industry ‘dominated” by: United ‘States - -and
Japanese ‘fishing fleets. Over’ ninety percent of the RMI
budget consist of United States funds provided for in the
‘Compact. The Compact also provides ‘extensive fundmg
for economic development of the mfrastructure 7"Most
-importantly, the Compact‘guarantees the' United States
.the rlght to operate the Kwajalein Missile Range. &

" The TTPI' government was responsible for all govern— “
-mental functions ‘of the Trust: Territory, including those |

of the attorney: general and the ‘courts. These functions

have now ‘been transferred’ to ‘the governments of the
RMI and FSM. Palau and the United: States have not yet
ratified the Compact; therefore, the TTPI, niow often

called the Trust Territory of the Palauan Islands, still

maintains_ a certain. amount .of control over. Palauan
.affairs. The Palauan constitution has severe limitations
on the entrance of nuclear weapons into its territory. ¢
This limitation has been the subject of continual negotia-
tions with the United States, which has strong objections
to such constraints on United States Navy ships using
:Palauan ports

United States' Army Kwajalein Atoll

‘Kwajalein was a key' Japanese naval and air instaila-
tron during World War II." Reconnaissance planes from
Ebeye, a small island less than: two miles from: the main
island of Kwajalein,' were heavily involved in the battle
of Midway.  United States forces, consistinig -of ' both
Army and ‘Marine:units; finally crushed ‘all resistance in
the Marshalls in 11944, Kwajalein “itself was devastated
after receiving the most intense United States artillery

bombardment of WWIIL. A single palm tree was all that

remained of a key Japarnese bdse. Thousands of Japa-
nese died in ‘mass. suicide :attacks and were buried in
common graves. Each year the-.commander of the United
States' Army Kwajalein Atoll (USAKA) allows' Japanese
relatives a short four-hour visit to say prayers at the
Japanese war memorial located on the island. Construc-
tion at: Kwajalein frequently uncovers the .remains’ of
Japanese soldiers, ‘and forensic pathologists are brought
in from Hawaii to identify and catalogue the remains.
Twenty-five sunken  Japanese 'ships and ‘an ' unknown'
number’ of planes ‘litter Kwajalein lagoon.-Perhaps the
most mterestmg ‘wreck ‘is that of the powerful’ -German
battle cruiser the Prinz Eugen, which accompanied the
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battleship Bismark on:many of its forays'in the’ Atlantic.
The Prinz Eugen came into the possession of the United
States at the end of WWII and took part in ‘the nuclear
experiments conducted ‘at Bikini Atoll, '° located north
of Kwajalein. After surviving the tremendous- ‘shock
blasts of ,the nuclear weapons, the Prinz Eugen was
towed to Kwajalem where it capsized in shallow water.
To this day, its mighty stern and.brass screws _protrude
defiantly out of the crystal clear waters. A group of
Krlegsmarme war veterans came to l(wa]alern and, at
considerable cost, removed one of the screws and
transported it to Hamburg, where it is displayed m a
German naval museum

The United States Navy used Kwajalem as'a supply
base from 1944 t6 1956, and it became a vital link in“the
movement of  both troops and equipment during the
Korean War.: The island was also instrumental in sup-
porting the :numerous atomic tests conducted ‘in ‘the

neighboring coral atolls of Bikini :and Enwietak. From’

1959 to 1968 Kwajalein became a critical test ‘site for
missile tests, including the Nike-Zeus  anti-missile pro-
gram, In 1968 the Kwajalein Test Site was renamed ‘as
the Kwajalein Missile Range. The range came under the
operational control of ‘the United: Statés Army ‘Ballistic
Missile. Command. Finally, in 1985, Kwajalein ‘became
part of the United. States' Army: Strategic Defense Com-
mand. It is now the :primary range for the long-range

~ testing of ICBM’s launched from Vandenburg Air Force

Base in California “and ™ projects: associated with the
Strategic Defense Initiative. In addition, the vast com-
plex of radars operated by MIT and its fellow contrac-
tors provide vital tracking services for NASA’ and other
federal agencies.

Living and Workmg On the Rock

Gettmg t0 Kwajalem is no srmple task; 1t is approxr-
mately 7500 miles from TJAGSA. ‘Access to USAKA is

strrctly controlled from Hawan, and clearances are’

necessary to board ‘the plane in Honolulu Flights to

' Kwajalem take six hours on a Cl141 nonstop and about

eight hours on the *‘island hopper,” which is a Boeing
727 operated by Air Mrcronesra a. Jomt operatron
between Contmental Arrlmes and the RMI government.

At 10, 000 feet Kwajalein looks like a small sandbar in

the ocean; walking around the island gives one a similar
impression. At first, the continual ninety degree temper-
ature and ninety-five percent humidity is difficult to get

used to. The lowest recorded temperature in the RMI is

seventy-three -degrees,: and with the island located just
seven degrees from the equator, the sun feels even
hotter. During the dry season the trade winds blow

continuously at thirty-five miles per hour, but they stop .

almost immediately when the torrential rains signal the
begmnmg of the wet season.

There" are” no -private vehicles ‘on Kwajalein, so the
3000 people ride bicycles. Unless the bicycles are prop-
erly maintained, "the ‘corrosive effect of the salt spray
that continually drifts over the island can completely

_destroy a metal bicycle in six months. People with small

children often use three wheel bikes and put the kids in
the **back seat’”’.or pull them in a cart. Pedaling these
bikes into thirty-five mile per hour trade winds can tire
even the strongest blker.

L

';.’The'Kwa]alem school ‘system is one of the top-ranked

. schools in the United States. Approximately three hun-

dred ‘students attend the three schools, which are con-
tractor operated and not part of the Department of
Défense Schools System. Many of these students are
born and raised on Kwajalein, and’ college on the
mainland is their first experience of being in a ‘‘real”
school. The high school graduates about fifteen students
a year. Historically, approximately four of these gradu-
ates ‘have been National Merit scholars and at least one
has been a Presidential scholar. Kwajalein schools are
very acad_emically demanding.

KwaJalem is run entrrely by contractors, mcludmg the
provrsron of contract ministers and priests. Many inter-
esting and unique questlons arise in the operation of the
chapel because its administration is completely set out in
the ‘“‘scope of work™ section of the base operations
contract. '* Due to its small size, Kwajalein does not
have acemetery~—all bodies have to be shipped to
Hawaii for either autopsy or transhipment to .the conti-
nental United States. The logistics contractor is required
to stock caskets and have a mortrcran on the hosprtal
staff. » ,

t'Medical‘ and dental “‘services are provided by the
contractor. Because of the good pay and outstanding
recreational activities,” the contractor has never had
difficulty ‘attracting highly qualified ‘doctors or dentists.
In fact,” many of the civilians refer to Kwajalein as
‘‘paradise.”’ Medical services are limited, and many
patients are referred to Hawaii for complex surgery and
such things as dbstetrics, gynecology, or opthamology.
Because of these limitations, Kwajalein may not be a
good "assignment for soldiers with family members who
require specialized medical care. 12 If necessary, Military
Airlift: Command (MAC) planes flying in the vicinity of
Kwajalein would be diverted to pick up patients needing
emergency surgery 'and take them to Tripler Army
Hospital in Honolulu. Contractor personnel and Mar-
shallese citizens from the surrounding islands receive
medical services from ‘the Kwajalein hospital, but are
referred . to civilian hospitals in Hawaii or a newly-
opened hospital in Majuro, the capital of the Marshall

R Islands

10 Bikini Atoll is located north of Kwajalein Atoll and-is an integral part.of the:Marshall Islands. Although Bikini and Enwictak Atolls are currently

uninhabited due to high radiation levels, it is the hope of the natives that the cleanup effort currently underway will allow them to return in the near

future

" In 1987 the base operatrons contract was combmed with the techrucal range operatrons contract and awarded to Pan American Services, replacmg

Global Associates, which had operated on Kwajalein for over twenty years

12 This is of critical importance because it takes a Cl4l five and one-half hours to get to Hono’lulu from Kwajalein, assuming there is a plane

immediately available.
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.Kwajalein, even though it is a Umted States -Army
base has no .commissary' or. post . exchange ‘The local
food store, called Surfway, is fun by the contractor; The.
prices are quite hrgh ;and, the - selection is -very limited;
milk is $3.88 per gallon. The local department store;;
Macys, 13 provides a very . hmrted selection of goods. ‘As
a result most people elther .buy through. catalogues or.
shop while they are off the : 1sland Surprisingly, .there is
no cost of living allowance (COLA) for duty at ‘Kwaja-
lein.” The United States Department of State, . which
recently opened a mission in- Ma)uro. considers the area
one of extreme hardshlp and provrdes their’ personncl
with a substantral COLA. All mrhtary personnel assrgned
to, USAKA are entitled tQ, government ‘housing, but they
strll receive twenty-five percent of. therr BAQ Depart-
ment of the Army,. crvrhans recerve a, pay increase of
approxrmately ten percent and receive; free housmg Both
the military and .the Department of the Army- crvrllans
pay. federal income tax.. Contractor personnel receive
free housmg and pay no federal income tax as long as
they earn under $80,000 a year, §4 although they do pay
a five percent income tax to the RMI government. This
income tax is authorized by the Compact 15'All contrac-
tor personnel are entitled under their contract to fly
“space reﬂurred" on MAC’ flrghts, whrle the’ mrhtary

personnel fly ““space available.”*' This 'means that con-
tractor personnel often bump mllrtary members attempt-'

mg to go on leaVe S _

Gettmg to work each day can mvolve rrdmg the Huffy
one-speed bike or taking a helicopter or fixed-wing plane
to.one of the many radar sites that dot the Jagoon. The
Kwajalein.: “‘air force’’. consists of -five British . :Short
Brothers transport -planes !¢ and a number of pontoon-
equipped helicopters, the only ones so equipped in the
United States Army. In addition, the' Kwajalein ‘‘navy”’

consists of a large number of tugs and modified Janding

craft suitable . for. carrying passengers or--cargo. - The

polrce use hrgh speed patrol boats to provide security.

around-the defense sites as well as to perform search and
rescue : missions. Some . 700. MarshalleSe workers are
transported daily. by ferry to Kwajalem from. the: island
of Ebeye, 17 'located less than two mrles away. Ebeye,
which has- 10,000 people on seventy-two acres, is'a very
depressmg :place. The barren -and densely populated
island is overflowmg with refuse, humanity, and disease,
although a major upgrade of the island’s roads, sewers,
and power plant was begun in 1987, The vast majority

of. the fundmg for these projects is provrded for.by the:
Compact. Kwajalein also has the United States. Army’s,

only submarine, which is designed for.mission recovery

13:The contractor has recerved permrssron from Macy s of New York to use the name on “the department store

r This tax free status exrsts only if they are in the U.S. for’ no more than thrrty days a year

work, -Every -building, ; trailer, and radar ‘site is : air-
conditioned. twenty-four, hours a day for :comfort from
the ninety percent. humidity and to protect the sensitive
equipment from the corroslve effects of the salt air ‘and
the intense heat. T SEERE

l{ecreatron is an important part of hfe on Kwajalem
There are' 400 certlfred scuba divers on the island, and
classes are always avarlable for newcomiers. Many belreve
that ‘there i is no better d1vmg ‘anywhere in the world,.to
mclude Australla s Great Barrier Reef, There is also a
nine hole golf course on the island. Some of the fmest
deep sea frshmg in the world is found in the rich waters
off KwaJalem Private boats or those rented from- the
marina ply the waters for yellow fin: tuna, swordﬁsh
mahi-mahi, shark, etc. Soccer, . softball, volleyball, and
basketball :are .played year-round. All-star  soccer -and
volleyball teams are always ready to challenge the crews
of ‘the, domestic. and foreign shrps that come to Kwaja-
lein: for refueling and . courtesy'visits. The  Thai ‘and
Indonesian- visits are eagerly awaited because they often
have ‘marching bands, Xick-boxing, and martial arts
demonstrations. The two " large saltwater: pools are con~
tinually.used for swim meets and inner tube water polo.
There are over :150 different clubs -on-the island,with
groups studying..everything from Hawaiian quilt-making
to -gourmet .:cooking.:-Trips. to :Bali, . Australia; New
Zealand or Hawau are also a favorrte pastlme. i

Kwajalem Legal Offrce : g

At first glance one mrght questron ‘the need for a legal
of fic ce in such an ‘isolated place In reality, however, the
practlce of law in Kwajalein is exceptronally mterestmg
and complex. Criminal law is one example of ‘the
uniqueness of Kwajalern legal practrce e

The Compact authorized the estabhshment on Kwaja-
lein of the only United States Magistrate Court !® located
outside the Umted States and’ specified that Hawaiian
law would be USed under the Assimilative’ Crrmes Act. 10
This ‘required a tremendous ‘amount ' of work, ‘not the
least of which was smoothing the ruffled feathers ‘of the
senior federal court ‘judge in Hawaii - who had never
heard of the' Compact and saw no need for such a court,
on Kwajalein, ‘especially one that had not been budgeted
for. Fort Shafter’s staff judge advocate office. provided
invaluable assistance and advice concerning Hawaiian
law. At that time, there were no Hawaiian law books
available in the entire Trust Territory. The only civilian
lawyer. on :Kwajalein, ; the wife. of an RCA engineer,
agreed to serve as the: part-trme Magistrate, thus savmg

135 Status of Forces Agreement concluded pursuant to Sectron 323 of the Compact of Free Assocratlon Act of l985 Pub L 99- 239 99 Stat. l770

(1986).

'¢ These outstanding planes replaced the legendary DeHavrlla.nd CarbeUs, whrch were retlred after twenty years beeause it was becommg mcreasmgly

difficult to get spare parts for the vintage radial engines. = *

Bl

17 Ebeye is not one of the eleven defense sites and is the closest inhabited island to Kwajalein. The Marshallese workers recerve USAKA 1dentrty cards
and must pass through a security checkpoint on the dock before being admitted on the installation.

'® Compact of Free Association Act of 1985 Sectlon 202, Pub L. No. 99 239 99 Stat 1770 (1986)

®18U.S.C.§ 13 (1982), °
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the government the-tremendous cost of having to brmg a
Maglstrate from Honolulu every month. -

One of the most difficult issues that had to be
resolved involved the contractor police, who. were sworn
in as RMI law enforcement officers and were tramed in
both RMI and TTPI criminal law. The issue was
whether the police officers could serve as Umted States
Marshals and RMI law enforcement officials at the same
time. - After “extensive negotiations, the United States
Marshal’s Service finally allowed four contractor police
officers 'to serve ‘as United States’ Marshals ‘Defendants
accused of sérious crimes are held in the' Kwa]alem jail
until they can be transported to Hawaii on a C141 for,
arralgnment before the United States Drstrrct Court.

KwaJalem also has a local RMI court that: apphes RMI
and TTPI laws. 20 This court has jurisdiction over the
following people: Marshallese who work .on Kwajalein;
the .dozen or so dependent wives who are not United
States citizens; minors of any nationality under the age
of eighteen; and American citizens being tried for crimes
not -recognizable under Hawaiian law, such as traffic
offenses involving one or more of the thousands of
bicycles on Kwajalein. With the approval of the RMI
Attorney General and the Chief Judge of the RMI High
Court, we established the first operational juvenile court
on Kwajalein. This court, part of the RMI court system,
proved very effective in taking care of minor juvenile
problems. The lay judgeés of this court are Americans
who serve on this court as a community service. They
are advised and trained by one of  the two judge
advocates assigned to the island and by ‘American and
Australian attorneys who work for the RMI Attorney
General. Appeals from the local trial- courts may be
taken to the RMI High Court, which is staffed primarily
by British-educated Sri Lankan judges. The Supreme
Court of the RMI is located in Honolulu and consists of
three American lawyers from Hawaii who are in private
practice in Honolulu when they are not hearing RMI
cases. The court rarely meets, but the few cases the court
does hear are of critical importance to-the Marshallese
and normally involve land disputes. Because there are
few qualified lawyers in RMI, the government ' has
recruited Americans, Sri Lankans, and Australians to
staff their court system and the Attorney General's
office.

The vast majority of the legal work on Kwajalein
involves international law. In 1985 the Marshall Islands
were part of the TTPI and were administered from
Saipan by Janet McCoy, the United States High Com-
missioner. In 1986 the Marshalls became independent
and were known as the RMI. Kwajalein’s operation and
status were then fully covered in great detail by the
Compact and the comprehensive subsidiary agreements,
including a Status of Forces Agreement (SOFA).

The path to nationhood was not a smooth one. Many
of the Marshallese who lived on the islands in the
Kwajalein Atoll were unhappy at the amount of compen-

sation they were receiving from the United States for the
use of their leased lands that comprise the eleven defense
sites of USAKA. Approximately one hundred dissident
land owners decided to express their anger by sarlmg
over to Kwajalein and occupying parts of the base. At
the same time, they filed numerous law suits in both
United' States and RMI courts Although the United
States had sufficient’ personnel to repel the ““invaders,”” a
decision 'was made in Washington to allow the dissidents
to land and to keep them contained on one part of the
isldnd so as not to interfere: wrth the sensitive missile
testing done ‘on - the test range. As soon as the boats
landed the logistics ‘contractor removed them from the
harbor and 1mpounded them so that they could not be‘
used to haul more dissidents. The entire operation was

~filmed, which proved invaluable when the United States

was sued for causmg extensive damage to the boats. The
film proved the' falsrty of ‘the allegations, and the suit
was dlsmlssed ‘

After lengthy negotiations with the RMI government,
the comimand decided that we would use police from the
capital city of Majuro to remove the demonstratmg
natives rather than’calling in United States troops from
the mainland. The negotiations with the RMI were often
difficult because there was a substantial number of
elected officials who were sympathetlc to the dissidents
on Kwajalein. 2! On one occasion 1 was ordered to
Majuro by our Commanding General to “assist in the
negotiations. We arrived in Majuro on one of the Army
planes. The new pilot asked for landing instructions'
because the Marshallese had abandoned the control
tower. 1 told the pilot to land ‘the plane near one of the
empty hangars until I could locate some Marshallese
officials. Shortly  thereafter I, along with the other
members of the American delegation, were ordered off
the island. A week or so later we were invited back to
complete the negotiations. The removal operation was
conducted by the RMI's Attorney General, who is an
American, 40 RMI policemen, 120 heavily armed Kwaja-
lein contractor police under the command of a highly
decorated former marine officer, and about 20 members
from the United States Army contingent at Kwajalein.
During the ‘thirty-six hour operation I acted as the
advisor to the USAKA commander and as the liaison
with the RMI Attorney General. This required me to be
at the demonstration site or operating the radios from
the Emergency Operations Center (EOC). All the dem-
onstrators were removed in police vans and loaded on a
landing. craft (LCM) for transportation to their homes-
on a nearby island. The LCM was stoned by about 500
Marshallese when it tried to unload its passengers on the
island of Ebeye, so they were discharged down the front.
ramp of the LCM on a small island about a mile away.
Once the tide went down the demonstrators walked back
on the coral reef to their homes. This successful police
action was vital to the RMI central government in-
establishing its authority over the Marshallese on the
Kwajalein Atoll. :

20 The RMI1 court and the Unitecl States Magistrate’s Court ope‘rate out of the same building because of the limited I'acilities’on Kwajalein.

21 The RMI is a small country with a matriarchal structure. Many of the key dissidents were led by an Ebeye queen. Another critical problem for the
RMI government was the fact that many of the local police were directly related to the dissidents who were forcibly removed.
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- Implementation. of the Compact and the many subsid-
1ary agreements required a constant interface between
the judge advocates and . the members_ of | the. RMI
Attorney General’s offtce Our f1rst order of  business
was to defend the lawsuits filed agamst the RMI and the
United States in Honolulu, Washington D.C., and Ma-
juro that challenged the very legmmacy of the Compact
Every question was one of first impression .and required
continual coordmatron with : higher headquarters, the
Office of Micronesian Status Negotlatrons and the State
,Be/partment USAKA .maintains a one person liaison
office manned by a field grade officer in Majura to
coordinate the range actlvttles w1th the RMI government;
Establishing this office was one of the .more challenging
legal tasks that I was assigned. There are no real estate
agents in the RMI, so we had to ask around to see if
there was a sultable house we could lease from one of
the landowners. 22 After much research, we. found that
the real estate division of the United States. Navy located
in Pearl Harbor was responsible for administering this
lease. The Navy attorneys authorized me to negotiate the
terms of the lease, so I took one of the USAKA. planes
and qurckly flew to Majuro to complete the deal. The
lease is administered through the base operatrons con-
tract with the approval of the Navy ;

There were rarely any routme or normal questlons
asked. of . .the legal office. Protection: of the fragile
en\nronment around Kwa_]alem is covered in detail by the
Compact, 2 and 1 was frequently . asked questions .con-
cerning missile shots into the lagoon. A detailed environ-
mental impact statement is currently being conducted for
the atoll. Numerous questions arose over the .operation
of the VFW/American Leglon post, which is the only
one that I know of . that is_allowed to. operate on a
United States Army mstallatlon Tlus unique organiza-
tion claims ‘members throughout the. Pacrflc area, includ-
ing .active members in China, Thailand, Laos, Cambo-
dia, and other exotic places in the Far East. Standards
of conduct questions involving real or imagined conflicts
of . interest were a continual problem on the lsland
because contractors and their. evaluators. lived and
worked together Most. members of the command were
heavily involved in the evaluation of contractor perfor-
mance; therefore, the local supplement to Army Regula-

2 Aj) real éstate in the RMI is pnvalely owned Land 1s dmded mto ‘!
body of water to another.

weto S,

tion 600-50 prohibited the spouses from working for any
of these companies. The only -possible - employment
opportunities, if they were even available, were as
Department of the Army civilians or as employees of a
contractor that the command group did not evaluaté,
This was a sore point with many of the spouses, and it s
an important factor to con51der when seekmg an asslgn-
ment to K‘wayalem 24

-The legal office handles ‘a large volume of routme
legal .assistance questions and many unique claims mat-
ters. For example, after much discussion with the United
States Army Claims Service it.was determined. that a
thirty-ton crane that. rolled down the pier onto a boat
was indeed a maritime claim. 25 Also, -there was-the
occasional claim for damage caused by typhoons or for
flood damage to duarters from the torrential monsoon-
like rains. 'In 1987 many of the contract administration
functions were ' transferred to Kwajalein from United
States Army Strategic' Defense Command in Huntsvtlle
Alabama. This change vastly increased the amount of
procurement law practlced on Kwajalem

s Conclusion

- Kwajalein is a fascinating place to live and to work.
Every day is a challenge A judge advocate assigned to
Kwajalein serves in many capacities. He or_she may be
called upon to act as a general’s aide, as an outer island
escort for Senate staffers or U.N, delegatlons or as-a
host for foreign dignitaries. Because it is the last time
zone in the United States it is often difficult to coordi-
nate actions with higher headquarters in Huntsville or
Washington. In addition, because all the telephone calls
go through a limited number of satellite circuits, it ‘may
take :a.couple of hours just to get a phone call through
to the continental United States. The rewards,: however,
are great. One-of the most satisfying aspects of my
assignment to Kwajalein was the great sense of accom-
plishment that I experienced working on the Compact
with members of the Marshallese Government. All of the
minor inconveniences of life.on Kwajalein seem. msrgmft-
cant when compared to.the wonderful experience of
seeing the new nation of the Republic of the Marshall
Islands created from the TTPI. Major Gregory Taylor,
Deputy Staff Judge Advocate, Redstone Arsenal. .

which are strips of land stretching the width of the island. from one

3 Compact of Free Association Act of 1985, Title One, Article VI, Pub. L. No. 99-239, 99 Stat. 1770 (1986).

* During my tour, a number of spouses returned to CONUS because they could not find suitable work. The Umted States Army and it’s contractors
are the only employers on Kwajalein. There is no “*downtown’’ area with pnvate employers

25 Army Reg. 27-20, Legal Serwces Clarms Chapter 8 (15 Feb. 89).
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CLE News

1. Resident ’Course Quotas

-~ Attendance at resident CLE courses at  The 'Judge
Advocate General’s School is restricted to. those “who
have been allocated quotas. If you have not received a
welcome letter or packet, you do not have a quota.
Quota allocations are obtained from local training of-
fices, which receive them from the MACOM?’s. Reserv-
ists obtain quotas through their unit or ARPERCEN
ATTN: DARP-OPS-JA, 9700 Page Boulevard, St.
Louis, MO 63132 if they are nonunit reservists. Army
National Guard personnel request quotas through their
units. The Judge Advocate General’s School deals di-
rectly with MACOM’s and other major agency training
offices. To verify a quota, you must contact the Nonres-
ident Instruction Branch, The Judge Advocate General’s
School, Army, Charlottesville, . Virginia 22903-1781
(Telephone: AUTOVON 274-7110, extension 972-6307;
commercial phone: (804) 972-6307).

2. TIAGSA CLE Course Schedule

1989

November 6-9: :3d Procurement Fraud Course (5F-

F36). Note—This course has been changed from a basic

introductory course to a more advanced course that wrll
include an update on procurement law issues.

November 13-17: 23d Criminal Trial Advocacy Course
(5F-F32).

November 27-December 1: 29th Frscal Law Course
(5F- F12). .

December 4-8: 6th Judge Advocate & Mrlltary Opera-
tions Seminar (5F-F47).

December 11-15: 36th Federal Labor Re]atlons Course

(SF-F22).

1990

January 8-12: 1990 Government Contract Law Sympo- '

sium (SF-F11).

January 16-March 23: 121st Basic Course (5-27-C20). -

January 29-February 2: 101st Senior Officer Legal
Orientation Course (5F-F1).

February 5-9: 24th Criminal Trial Advocacy Course

(5F- F32).

February 12-16: 3d Program Managers Attorneys

Course (5F-F19). : B
February 26- March 9 120th Contract Attorneys
Course (5F-F10).
March 12-16: 14th Administrative Law for Mrhtary
Installations Course (SF-F24). .
March 19-23: 44th Law of War Workshop (5F- F42)
March 26-30: 1st Law for Legal NCO s Course (512-

' 71D/E/20/30)

March 26-30: 26th Legal Assistance Course  (5F- F23)

“April 2-6: 5th Government Matenel Acqursrtron
Course (5F-F17).

April - 9-13: 102d Senior Officer Legal Onentatron
Course (SF-F1).

April 9-13: 7th Judge Advocate and Mlhtary Opera-
tions Seminar (5F-F47). -

April 16-20: 8th Federal Lrtlgatlon Course (SF- F29)

Apn] 24-27 JA Reserve Component Workshop

April 30-May 11:: llet Contract Attorneys Course
(SF-F10). .

May 14-18: 37th Federal Labor Relatrons Course (SF-
F22). e

. -May 21-25::30th Fiscal Law Course (SF-F 12) I

May 21-June 8: 33d Military Judge Course: (5F—F33) ,

‘June 4-8: 103d. Semor ‘Officer Legal Orrentatron
_ Coutse (5F-F1). B

June 11-15: 20th Staff. Judge Advocate Course (SF-
F52).

* - June 11-13: 6th SJA Spouses’ Course.

June 18-29: JATT Team Training.

" June 18-29: JAOAC (Phase IV).
June 20-22: General Counsel’s Workshop. i
June 26-29 U S. Army Claims Service Trarmng Semr-

- par. -

- July 9 11: ‘lst Legal Administrator’s Course (7A-

SSOAI) e
‘July 12-13: 1st Senior/Master CWO Technrca] Cerufr-

cation Course (TA-550A2).

July 10-13: 21st Methods of Instruction Course (5F-

F170). - ‘

July 16-18: Professronal Recruiting Training Seminar.
July L6-20 2d STARC Law and Mobrlrzatron Work-
shop.

o July::16- 27 122d Contract Attorneys Course (5F- FlO)
July 23-September 26: 122d Basic Course (5-27-C20).
~July 30-May. 17, 1991: 39th Graduate Course (5-27-

- C22).

August - 6- 10 45th Law of War Workshop (5F-F42).
August. 13-17; 14th Criminal Law New Developments

Course (5F-F35).

- August 20-24: 1st Senior Legal NCO Management

" Course (512-71D/E/40/50). K

: September 10-14: 8th Contract Clarms. ngatlon &‘

i Remedies Course (5F-F13). :
September 17-19: Chief Legal NCO Workshop

3. Civilian Sponsored CLE Courses

January 1990

" 4-6; ALIABA, Eminent Domain and Land Valuation
Litigation, Scottsdale, AZ.

7-12: AAJE, Judicial Educator Trammg Specralrst
Program, Scottsdale, AZ.

11-12: PLI, Advanced Antitrust Semmar Mergers and
Acquisitions, San Francisco, CA. o

11-12: ALIABA, Broker-Dealer Regulations, Washing-
ton, DC.

12: PLI, Workshop on Legal Wrmng. New York NY.

14-19; NJIC, Judicial Productlvrty, Orlando, FL.

14-19 NJC, -Current Issues in Famrly Law Orlando,
FL.

14—19 NJC .Law, Ethics, and Justrce, Or]ando, FL

.15-18: ‘USCLC;: Instrtute on Federal Taxation, Los
Angeles CA.

+16: PLI, Workshop on Legal Writing, Chlcago. IL.

18-19; PLI, -Problems of -Indenture Trustees—De-
faulted Bonds, San Francisco, CA. i .
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18-19: PLI, Preparation of Annual Disclosure Docu-‘ o

ments Atlanta, GA.

18-19: PLI, Technology Licensing, New York, NY.
19: PLI;: Workshop ‘on Legal Wrmng, Washmgton

DC.

21-25: NCDA, Trial Advocacy, Denver, CO.
'22-23:°PLI1, Environmental Regulation and - Busmess

Transactions, Houston, TX.

22-24: ALIABA, Commercral Real Estate Leasmg,

Scottsdale; AZ.

22-26: GPC, Contractmg 'Wrth the Govcrnment

Washmgton. DC. e

~ 25-26: PLI, Distribution and Marketing, New York
“*NY.

25-27: ALIABA, Commercial Real Estate Fmancmg,
Scottsdale, AZ.

29-30: PLI, Advanced Antltrust Semmar Mergers and
Acqu1s1t10ns Chicago, IL.

For further 1nformatron on c1v1han courses, please
contact the institution offcrmg the course. The addresses
are hsted An the August 1989 issue of The Army Lawyer.

4. Mandatory Continuing Legal Educatlon Junsdlcuons
and Reporting Dates S

On or before 31 July annually every other year

-Assigned monthly deadlines every three years

- +1 March every third anniversary of admrss:on

- 12-month period commencmg on flrst anniversary of bar exam

Jurisdiction " . Reporting Month
Alabama L . -31 January annually
Arkansas . . R .30 June annually
Colorado. .. - .31 January annually
Delaware

Florida . -

Georgia 31 January annually
Idaho .

Indiana ¢ L 1. October -annually
Jowa ... oo TR 1 March annually
Kansas 1 July annually
Kentucky - -« o .30 days following completion of course
Louisiana .-~/ ./ ;¢ = o 7 31 January annually .
Minnesota 30 June every third year
Mississippi - .o ¢ +7 31 December annually
Missouri - ' 30 June annually
Montana 1 April annually
Nevada 15 January annually
New Jérsey , S

New Mexico - . o RETE

North Carolina
North Dakota

Reporting requirement temporarily suspended for 1989. Compliance fees and
penalties for 1988 shall be paid. C oy ; v
12 hours:annually o o

'1'February in three-year mtervals

‘Beginning-1 January 1988 in three-year mtervals

~ -31 January annually ‘ ‘ o L

31 December in even or odd years dependrng on admlssron

Ohio . : . G 24 hours every two years
Oklahoma .On or before 15 February annually
Oregon ‘

South Carolina 10 January annually -
Tennessee 31 January annually

Texas " Birth month annually --
Utah 27 hours during 2 year-period
Vermont 1 June every other year
Virginia 4 ) 30 June annually
Washington SRR

West Virginia 30-June annually SR
Wisconsin

Wyommg ‘ l March annually

For addresses and detalled mformatlon, see the July 1989 i issue of The Army Lawyer.

5. Army Sponsored Continumg Legal Educatlon Calen-
dar (16 September 1989 30 September 1990)

TJAGSA On;Site, Guard & Reserve Affairs Department,
(804) 972-6380; Trial Judiciary, (703) 756- 1795; Trial

The followmg is a schedule of Army Sponsored
Contmumg Legal Education that is not conducted at
TIJAGSA. Those interested in the training should check
with the sponsoring agency for ‘quotas and attendance
requirements. NOT ALL training listed is open to all
JAG officers. Dates and locations are subject to'change;
check before ‘making: plans to attend..Sponsoring ‘agen-
cies are: OTJAG Legal Assistance, (202) 697-3170;

Counsel  Assistance ‘Program  (TCAP), (202) 756-1804;
U.S. Army Trial Defense Service (TDS), (202) 756-1390;
U.S. Army Claims Service, (301) 677-7622; Office of the
Judge Advocate, U.S.. Army Europe, & Seventh Army
(POC: MAJ Duncan, Heidelberg Military 8459). This
schedule will: ;be updated in The Army Lawyer on a
periodic basis. Coordinator: CPT . Cuculic, TJAGSA,
(804) 972-6342. ‘ : , ‘
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TRAINING

PACOM CLE
TIJAGSA On-Site

"USAREUR

Criminal Law :
CLE 1

USAREUR

Criminal
Law/Chief .
of Justice CLE

USAREUR Trial
Advocacy
CLE

. TJAGSA On-Site

USAREUR
Criminal Law
CLEIT

TCAP Seminar

USAREUR
International
Law

Trial Observer
CLE

TDS Workshop,
Region II ,

TIJAGSA On-Site

TJAGSA On-Site

TDS Workshop,
Region I ,

TIAGSA On-Site

Advanced Claims:
Workshop

TIJAGSA On-Site

USAREUR JA
‘Management .
Seminar

TCAP Seminar

TCAP Seminar

TDS Workshop,
Region .

I & IV

TDS Workshop,
Region V

USAREUR
International

Law CLE

1st & 2d Judicial
Circuit
Conference

TCAP Seminar

TIJAGSA On-Site .

TJAGSA On-Site

USAREUR Tax
CLE

Far East Tax
CLE

TCAP Seminar

TJAGSA On-Site

3rd & 4th Judicial
Circuit
Conference

Leavenworth, KS

Treasure Island,
CA -

Berchtesgaden, .
FRG

TBD .

. San Antonio, TX

San Antonio, TX

Los Angeles, CA

Ramstein A.F.B.
FRG

Far East

) Baltimofe, MD

Seattle, WA
TBD

LOCATION DATES
Far East 16 Sep - 8 Oct 89
Minneapolis, MN 7 - 8 Oct 89
Chiemsee, FRG 9 -11 Oct 89
Chiemsee, FRG |13 Oct 89 .
Chiemsee, FRG 11 - 14 Oct 89
Boston, MA 14 -15 Oct 89 -
Chiemsee, FRG 16 - 18 Oct 89
Seattle, WA 17 - 18 Oct 89
Heidelberg, FRG 19 - 20 Oct 89
‘Atlanta, GA 25 - 27 Oct 89"
Little Rock, AR 27 - 29 Oct:89
Philadelphia, PA 28 - 29 Oct 89
Fort Meade, MD. 31 Oct - 3 Nov B9
Detroit, MI : 11 - 12 Nov 89 .-
Baltimore, MD 13 - 16 Nov 89
New York, NY 18 - 19 Nov 89
Berchtesgaden, - 19 - 21 Nov 89 .
FRG
Seoﬁl, Korea 2 -3 Nov 89
Honolulu, HL - *. 6 - 7 Nov 89

November 89

November 89

+ 27 Nov - 1 Dec'89

. Dec 89

4 - 5Dec 89
8 - 10 Dec 89
6-7 Jan 90
9 - 12 Jan 90

15-19 Jan 90 ..
18 - 19 Jan 90

20 - 21 Jan 90
Feb 90 - :

TRAINING

LOCATION

TJAGSA On-Site

USAREUR
Administrative
" LAW CLE

“TCAP Seminar

TJAGSA On-Site

TJAGSA On-Site

TJAGSA On-Site

‘TCAP Seminar -

TIJAGSA On-Site

'USAREUR -

Contract Law

CLE y
TIJAGSA On-Site
TJAGSA On-Site

TJAGSA On-Site

TCAP Seminar

TJAGSA On-Site -

TCAP Seminars

TJAGSA On-Site
TJAGSA On-Site
USAREUR
International
-.Law .
Trial Observer
CLE -
USAREUR SJA
"CLE ‘
USAREUR Op
Law CLE
TCAP Seminar
TCAP Seminar .
TCAP Seminar -
USAREUR

CLE
USAREUR
Contract Law.-
Procurement
Fraud .
.. Advisor CLE
USAREUR SJA
.CLE ..
5th Judicial
Circuit
Conference
USAREUR Legal
' Assistance
"CLE
TCAP Seminar

Orlando, FL

Heidelberg,
FRG -

Atlanta, GA

Austin, TX -

“Salt Lake City,

-UT H
Nashville, TN~
Kansas City, KS
Columbia, SC
Frankfurt, FRG

‘ Washingtdn, DC
San Francisco,

CA
El Paso, TX
San Francisco,
CA
Chicago, IL
USAREUR

Columbus, OH

Jackson, MS.

- Heidelberg, FRG

" Heidelberg, FRG

“Heidelberg, |

FRG
Ft Hood, TX
Norfolk, VA . -
Ft Bragg, NC

. Heidelberg, FRG
:Branch Office - . v

Heidelberg, FRG

Heidelberg, FRG
Garmisch, FRG
Heidelberg,
FRG }
Co]orado

Springs,
(80
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DATES
10- 11 Feb 90
12 16 Feb 90
15 - 16 Feb 90
16 - 18 Feb 90
24 - 25 Feb 90
3-4Mar90-

8 - 9 Mar 90

10- 11 Mar 90
12-16Mar 90 '~

17 - 18 Mar 90 -
17 - 18 Mar 90

30 Mar - 1 Apr 90

. 2-3Apr9

7-8Apr9 - . .
30 Apr - 11 May
90 .
5-6May90: -

5 -6 May 90
17- 18 May 90 -

17 -'18 May 90

22 -25 May 90

. 21.-22 Jun 90

12 - 13 Jul 90

2-3 Aug 90

10 Aug 90

17 Aug 90

23-24 Aug 90 :

Sep 90
4-78ep 90

17-18Sep90
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1. TIAGSA Materials Available Through Defense Tech-
nical lnformauon Center

Each’ year TJAGSA publxshes deskbooks and materi-
als to support resident mstructron Much of this matenal
is useful to judge advocates and government civilian
attomeys who dre not .able to attend courses in their
practice areas. The School recerves ‘many requests ‘each
year for these materials, Because such distribution s not
within the School’s mission, TTAGSA does ‘not have the
resources to provrde ‘these publlcanons - .

In order to provide another: avenue of avallablﬁty,
some of this material is being made available through’
the Defense Technical Information Center (DTIC).
There are two ways an .office may-obtdin this material.
The first is to iget it ‘through 'a usér library on’ the
installation. Most technical and school libraries are
DTIC “‘users.”” If they are “‘school” libraries, they may
be free users. The second way is for -the office or
organization to become a government user. Government
agency.users pay five dollars per hard copy for reports
of :1-100 pages and seven cents for.each  additional page
over 100, or ninety-five cents per fiche copy. Overseas
users{may obtain one copy of a report at no charge. The
necessary information and forms to become registered as
a user may be requested from: Defense Technical Infor-
mation Center, Cameron Station, Alexandria, VA 22314-
6145, telephone (202) 274-7633, AUTOVON 284 7633.

Once registered, an office or other’ orgamzatlon may
open a deposit .account with the National Technical
Information Service to facilitate ordering materials. In-
formation concerning this procedure will - be. provrded
when a request for user status is submrtted

Users ‘are "provided biweekly and cumulatrve 1ndlces
These ' indices are classified as a single confidential
document and mailed only to those DTIC users whose
organizations - have :a- facility  clearance. This Iwill not
affect the ability of organizations to become DTIC
users, nor will it affect the ordering of TJAGSA
publications- through- DTIC."All 'TJAGSA publications
are unclassified and the relevant ordering information,
such as DTIC numbers and titles, will be published in
The Army Lawyer. The following TIAGSA publications

are available through DTIC. The nine character identi- .

fier ‘beginning -with the letters AD are numbers ‘assigried
by DTIC and must be used when ordering publications.

U ST

Contract Law. ; :

Contract Law, Government Contract
Law Deskbook Vol 1/ JAGS-ADK-
87-1 (302 pgs). - '

Contract Law,. Government Contract
Law Deskbook Vol 2/ JAGS-ADK-
87-2 (214 pgs).

Fiscal Law Deskbook/JAGS-ADK-
86-2 (244 pgs).

Contract Law Seminar Problems/
JAGS-ADK-86-1 (65 pgs).

AD B112101 .
AD B112163’

AD B100234
AD B100211

Current ‘Material of Interest-»

AD A174511 -

*AD B135492
AD B116101

AD B1i6102

*AD B135453

AD‘A1‘74549
AD B089092
AD‘§o§V37771‘
AD B094235

AD B114054 - - °©

AD B090988.

ADB090989-- -

AD B092128:

AD B095857

ADB116103 .

AD B116099
AD B124120

AD-B124194

AD B108054

Legal Assistance _ 2

Administrative and 'Civil Law All
States Guide to Garnishment Laws
& Procedures/JAGS- ADA 86-10
(253 pgs).

' Legal Assistance Guide -Consumer

.. Law /JAGS-ADA-89-3 (609 pgs).
Legal Assistance Wills Gurde/J_AGS-
ADA-87-12 (339 pgs).

i1 Legal ‘Assistance Office Admlmstra-

tion Guide/JAGS-ADA-87-11 (249
pgs).

Legal Assistancé Guide Real Property
7JAGS-ADA-89-2 (253 pgs) ‘

All States Marriage ‘& Divorce
Guide/JAGS-ADA-84-3 (208 pgs).

" All States ‘Guide to State Notarial

Laws/JAGS-ADA-85-2 (56 pgs).
All States Law Summary, Vol 1/
JAGS-ADA-87-5 (467 pgs).
All States Law Summary, Vol I¥/
JAGS-ADA-87-6 (417 pgs).

All States Law- Summary, Vol III/
JAGS-ADA-87-7 (450 pgs).
Legal Assistance' Deskbook, Vol I/

- JAGS-ADA-85-3 (760 pgs).
Legal Assistance Deskbook, Vol 1/
JAGS-ADA-85-4 (590 pgs).

". USAREUR' Legal Assistance Hand-

book/JAGS-ADA-85-5 (315 pgs).
Proactive Law Materials/JAGS- ADA-
85-9 (226 pgs).
Legal - Assistance Preventrve Law
Series/JAGS-ADA-87-10 (205 pgs).
Legal Assistance Tax Information
Series/JAGS-ADA-87-9 (121 pgs).

- Model' Tax Assistance Program/

JAGS-ADA-88-2 (65 pgs).
1988 Legal Assistance Update/JAGS-
ADA 88- l

Clalms ’
- Claims Programmed Text/JAGS-
ADA-87-2 (119 pgs). -

.. Administrative and Civil Law

AD B087842
AD B087849

AD B087848°
AD B100235§
AD B100251

AD B108016*

AD B107990

Environmental Law/JAGS-ADA-84-
(176 pgs).

- AR 15-6:Investigations: Progra.mmed
Instructlon/JAGS-ADA 86-4 (40
pes).

Military Aid to Law ‘Enforcement/
JAGS-ADA-81-7 (76 pgs).

 Government Information Practices/

JAGS-ADA-86-2 (345 pgs).

- Law of Military Installatlons/JAGS-

ADA-86-1 (298 pgs).

Defensive Federal Lrtlgatlon/JAGS-
ADA-87-1 (377 pgs).

Reports of Survey and Line of Duty
Determination/ JAGS-ADA-87-3

(110 pgs).

52 ~ OCTOBER 1989 THE ARMY LAWYER » DA PAM 27-50-202




.S, GOVERNMENT PRINTING OFF 1CE:1989.7242-777400009

AD B100675 Practical Exercises in Administrative Those ordering publications are reminded that they are
and Civil Law and Management/ for government use only.
: JAGS-ADA-86-9 (146 pgs). *Indi blication ised editi
AD A199644 The Staff Judge Advocate Officer ndicates new publication or revised edition.
a ’ IL-ST-
gggf:ager s Handbook/ACIL-S 2. Regulations & Pamphlets .
Listed below are new publications and changes to
Labor Law existing publications. '
“AD BO87845 Law of Federal Employment/JAGS- L
- ADA-84-11 (339 pgs). :Number Title . Date
AD B087846 Law of Federal Labor-Management . DU '
| Relations/ JAGS-ADA-84-12 (321 AR 117 I“ﬂﬁ Review and 16 Jul 89
‘ pEs)- . Compliéﬁcé Program
. AR 11-27 Army Energy Program 14 Jul 89
Developments, Doctrine & Literature .
AD B124193  Military Citation/JAGS-DD-88-1 (37 ~ AR301 }T,i‘ggf;’r‘n“y Food Service 15 Aug 89,
pgs.) AR 50-5 Nuclear Surety 7 Aug 89
Criminal Law _ | AR 635-200 Eirl_sotngefl, Sreparatlioxcl:s};- 4 Aug 89
*AD B135506  Criminal Law Deskbook Crimes & 1 01‘5 ec rersonnel, Chg.
Defenses/ JAGS-ADC-8-1 (205 AR7026  Ammunition Stockpile 23 Jun 89
AD B100212 Reserve Component Criminal Law g:g;l;;“y grrc:‘gra}m
: PEs/JAGS-ADC-86-1 (88 pgs). W a’ét lfc.f‘”
*AD B135459 Senior Officers Legal Orientation/ Re‘;ia;)boi;}:y P(;f)gl;;;
JAGS-ADC-89-2 (225 pgs). (ANWSRP)

The following CID publication is also available Update 13 Officer Ranks Personnel 21 Aug 89
through DTIC: Update 17 Message Address 30 Jun 89
AD A145966 USACIDC Pam 195-8, Criminal In- Directory

vestigations, Violation of the USC Update 21 Reserve Component 10 Jul 89

in Economic Crime Investigations Personnel .

(250 pgs). Pam 27-153  Contract Law 15 Aug 89
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