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The Government Right to Offset Under the Debt Collection Act of 1982:

A Primer for the Legal Assistance Attorney

Major James P. Pottorff, Jr.*

f

In:structor, A dministmti?e and Civil Lew Divxlsi(?n; TJA GSA

v Introduction

o , © oy, . : , co . B :
< Legal .assistance attorneys . routinely advise soldiers
who have debts in amounts that range from the minus-
cule to the overwhelming. The United States Govern-
ment is often the creditor. Consider the following
situations: : - - . ’
—Lieutenant Newby chose to ignore his bank’s demand
to repay his federally guaranteed student loan. The
installation Finance and Accounting Office (FAO) has
now sent him notice of a ‘‘salary offset.”

—A report of survey officer found Sergeant Smith
pecuniarily - liable on a Report of Survey for loss of
government property.: Smith’s - *‘barracks lawyer” - told
him that finance could not collect from Smith’s pay
without following the procedures in something called a
‘‘government debt collection act.”” e

‘—Major Macho drew BAQ at the with-dependents rate
for a year, but saw no need to support his wife while he
was on an unaccompanied tour in Korea. The FAO has
‘notified him that it is going to recoup this amount from
his salary because he did not support his wife. -

—Specialist Jones's enlistment ends this month. He does
not believe that the government will ever collect from
him the two thousand dollar loss it suffered when he left
his personal arms and equipment unsecured during a
unit convoy.

Although the Debt Collection Act of 1982.' (DCA) -
does not apply in all of these situations, legal assistance .

attorneys must know when the DCA does apply and how
it affects their clients’ rights. The DCA gives the Federal

Government -the ‘right to exercise administrative offset 2
and salary offset 3 against funds' that the government
must otherwise pay to individual and corporate debtors.
Along with the Federal Government’s statutory right to
offset income tax refunds, 4 these provisions provide the ‘
government ‘with an ' effective and flexible range of

collection techniques. All three offset provisions provide
certain - procedural rights to debtors and, as general
offset statutes, -all are subordinate to statutes that
establish specific federal rights to offset. 5 This article
will provide a’ brief overview of the DCA; analyze the
salary, administrative, ‘and tax refund offset statutes;
and, in conjunction with this ahalysis, discuss defenses
and negotiating strategies for legal ‘assistance - clients
facing government offset. : a ) :

SRE ‘ Backgrounﬂ

In November 1980 the Office of Management and
Budget (OMB) reported that delinquent debts to the
United States Government totaled approximately $25.2
billion. ¢ Of this, $13.2 billion was for unpaid taxes,
$7.7 billion was for unpaid loans, and the remainder was
for overdue interest and overpayments to beneficiaries of
federal programs. ” Concerned by the backlog of debts
identified in the 1980 report and subsequent OMB
reports, Congress. passed the DCA two years later.
Through the DCA, Congress intended to reduce the
backlog of debts to the Federal Government. ®

.- Overview of Provisions of the Debt Collection Act -

The DCA provides federal agencies with an effective

-means of collecting debts. Its salary and administrative
offset provisions are general statutory rights to offset. ®

*This article was completed in partial satisfaction of the requirements of the 37th Judge Advocate Officer Graduate Course.
! Debt Collection Act of 1982, Pub. L. No. 97-365, 96 Stat. 1749 (1982) (codified as amended in scattered sections of 5 U.S.C., 18 U.S.C., 26

U.S.C,, 28 U.S.C., and 31 U.S.C)).
231 U.S.C. § 3716 (1982).
35 U.S.C. § 5514 (1982 & Supp. IV 1986).

4 Pub. L. No. 98-369, 98 Stat. 1153 (1984) (codificd at 31 U.S.C. § 2720A (Supp. 1V 1986)).

3 See, e.g., 5 U.S.C. § 5514(c) (Supp. 1V 1986) (salary offset statute in section 5514(a) does not modify preexisting statutes concerning forfeitures of
pay and allowances). For the Army and the Air Force, 37 U.S.C. § 1007 (1982) provides specific statutory authority for military salary deductions for
pecuniary liability in reports of survey as well as for other administrative deductions. See infra text accompanying notes 45-49. See also 64 Comp.
Gen. 142, 146 (1984) (salary offset and administrative offset under the DCA provide generalized authority to collect debts owed to the United States).

¢S. Rep. No. 97-378, 97th Cong., 2d Sess. (1982).
’d.

% Id. Congress was particularly concerned because civilian employees, unlike soldiers and airmen, were not subject to salary offset for debts such as
those arising from reports of survey. The DCA gave all federal agencies salary offset power. The DOD implemented this. authority through Dep’t of
Defense Directive 7045.18, Collection of Debts Due the United States (Mar. 13, '1985).: The Army's implementation has been through its Debt
Collection Handbook for Civilian Employees (1987). The Director of Finance and Accounting will incorporate this handbook into the next version of
Army Reg. 37-105, Financial Administration: Finance and Accounting for Installations—-Civilian Pay Procedures (4 May 1984) (telephone interview
with representative of the Legal Office, U.S. Army Finance & Accounting Center, Fort Benjamin Harrison, Indiana (3 Mar. 1989)). Civilian
employees pending pecuniary liability under a report of survey are eligible for legal assistance. See Army Reg. 27-3, Legal Services: Legal Assistance,
para. 2-d4a(8)(b). Therefore, legal assistance attorneys should have a working knowledge of the statutory underpinnings of offset against civilian
-employee pay. . ‘ : k SR S RETI

9 See supra note S.
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Although -:spe‘ciﬁcv offset ‘statutes’ have priority over the’
DCA and are not affected by.it, the DCA -gives the ;.

Federal Government access to a wide range of monies
and offset techniques that it may use to liquidate debts..

Any person, corporation, or. entity -other than another

federal agency is subject to offset under the DCA. 1©

.To-enhance the effectiveness of existing claims, collec-
tlon procedures, n, Congress also included a variety . of
other. collection-related provisions in the DCA. 12 In
addition to .the administrative ;and salary . offset provr-
sions discussed _b_elow, the DCA allows federal agencies
to notify consumer : reporting agencies when individuals
are overdue in rexmbursmg the government, '3 The DCA
also. allows federal agencres to contract w1th debt collec-
tton agencres for their services in recovering .debts to the
government 14 1t permrts the Internal Revenue Service
(IRS) to. release ; debtors’ mazlmg -addresses 'to other
federal agencies and to consumer reporting agencies that
prepare credit reports on .taxpayers, for federal
agencxes 15 The DCA requires that agencies admlmster-
ing federal loan programs obtain social securtty numbers
from applicants, thereby enhancmg the agencies’ ability
to locate debtors through TRS records. !¢ The DCA also
clarified rules in the Federal Claims, Collectlon Act 17 for
chargmg mterest, penaltres, . and processmg fees for
delinquent debts 18 : : ‘

) In one of the more srgmficant changes in the DCA
Congress ‘amended ‘the six-year statute of limitations for
government claims ‘to: provide that ‘agencies may  now
take administrative setoff until ten years after a debt
accrues. !9 Although the six-year statute of limitations
remains an effective limit on the time in which an agency
may litigate a debt ‘and obtain a judgment, the statute

" ‘does not limit administrative -setoff : to"six years if
-agencies determine that collection is cost-effective. Sev-
"eral courts have had the opportunity to review this
change in the past few years. These courts have consis-
’tently upheld federal offset action more than six years
“after debts accrued. 20 *

Additionally, in 1986 Congress established a three-year
pilot program that authorizes the Attorney General to
contract with private attorneys for legal services 'in debt
collection. 2! These  private attofneys may hegotlate,
compromise, ' and - litigate - debt- ‘collection ' actions on
behalf of the Federal Government. 22 These and other
changes in the DCA 23 have strengthened the ‘govern-
ment’s ability to collect debts. parttcularly through setoff
actions. 2¢ L - R .

’ * Salary Offs'etf B
Beo .. - Purpose ' '

Congress s resolve to strengthen federal debt. collectron
authority is best illustrated by ‘the ‘expansive ‘scope- of
salary offset under the DCA. Section "S- of the DCA
authorizes - federal agencies to ‘deduct,: on: a monthly
basis, fifteen percent of the disposable pay-of- soldiers
and civilian employees who .owe past-due debts to the
agencxes 25 e cy

- The salary offset statute deﬁnes pay in broad terms
*Pay’’ -includes not only authorized pay, specral pay,
and incentive -pay, but also retired pay.and retainer
pay. 2¢ Accordmgly, retired soldiers are not beyond the
purview  of "agency authority under. the salary offset
statute. The statute defines “drsposable pay as pay
remammg after agencres deduct amounts federal law

10 See Federal Clalms Collectton Standards 4CF. R. § 101, 2(a) 11988) [hereinafter FCCS].. [ UL SR TN

P [ ERR SRR

".Jd, The FCCS ses the terms ‘“‘debt’ ‘and *‘claim’ interchangeably, as will this article. -For purposes of this article, the terms “‘setoff"* and
“offset” are also synonymous. A deb is dehnquent when a debtor fails to pay it by the time spectfted in an agem:y demand letter or by the lime
established contractually. Id. : ;

12 See generally Rigg, Intercept of Tax Refunds to Offset Debts Owed Federal Agencies: Part I, 20 Cleannghouse Rev 557 (1986), Calvert, Federal
Debt Collection Act of 1982 Adopted, 88 Com, L. J. 37-(1983); Ward, Debt Collection Act of 1982, 26 Res Gestae 252 (1982). ST

Y31 U.S.C.:§ 3711(0) (1982).~. . Cra e S T N DL R
14 14, § 3718(a) (1982).
1326 U.S.C. § 6103(m) (1982).
16 See, e.g., id. § 6103(m)(4). N
" 1. §§ 3701, 3702, 3711-3720A (1982&Supp IV 1986). VT et S
® 1 §37l7(l982) L T ': L "1""“, '
Paus.co § 37l6(c)(l982) See also 28U SC 52415(1)(1932) o S -
20 See Thomasv Bennett 856 F.2d 1165 1169 (Bth Cll’ l988). Gerrard v, Umted States, 656F Supp 570 574 (N D Cal 1987)
21 31 U.S.C. § 3718(b) (Supp. 1V 1986).
22 ld ‘ . ‘

T VAR I

” The DCA makes tt a federal offense to k|ll a federal debt collector ls U S C § lll4 (1982) The DCA also allows the lRS to dtsclose delmquem
tax accounts to federal agencles admmlstermg loan ‘programs. 26 UiS.C.'§ 6l03(l) (|982) ol ‘ R, ne

[ T

e

2‘ Whlle this amcle focuses pnmar)ly on the effect of the DCA on soldters salarles and allowances. the DCA also af fects cwultan employees. ln many
cases to a greater extent than it affects soldrers See supra note 8.. . B o . ‘. : . .
25S»USC §55|4(a)(l) (1982) ‘ : S e e " ‘

oL ; Sy ool
2 Id. The Comptroller General has held that the statutory defmmon of “reured pay" pertains to military reured pay only 64 Comp Gen. 907 909
(1985). Agencies must use administrative offset under 31 U.S.C. § 3716 to reach retirement fund payments to retired civilian employees 64 Comp
Gen. 907, 909-10.
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requires agencies to withhold. 27 Withholdings include; 1)
fines and forfeitures imposed by courts-martial or by
commanders under article 15 of the . Uniform Code of
Mlhtary Justice; 2) federal, state, and local income
taxes; 3) normal retirement ‘contributions; 4) Survivor
Benefit Plan contributions; and 5) Serviceman’s Group
Life" Insurance premiums. 22 Because agency finance
offices routinely withhold these amounts anyway, dispos-
able pay is essentially what a soldier or employee hopes
to receive at the end of the month. Salary offset,
therefore, has a. large corpus of pay: from which a
creditor agency may take its fifteen percent. ,

Procedures

Under the DCA, an agency must. give debtors a
minimum of thirty days written notice. of the agency’s
intent to collect debts through deductions from pay. 2°
The notice must include the nature and amount of the
debt and an explanation of rights under the Act. 3¢ The
notice must further advise debtors that they have the
right to inspect and copy records pertaining to the debt,
to negotiate and conclude a written agreement schediling
repayment to the agency, and to request a hearing. An
agency must grant a hearing when debtors petition for
the hearing within fifteen days after they receive notice
of the government’s intent to begin involuntary deduc-
tions from their pay. 3!

The DCA provides additional procedural protections
to debtors.- Heads of creditor agencies may not control
the officials who conduct hearings under the salary
offset, procedures. 32 Therefore, when a debtor to the
Army is facing salary offset under section 5 of the Debt
Collection Act, the hearing official cannot be from the
Department of the Army. Department of Defense (DOD)
regulations direct DOD creditor agencies to use hearing
officials from other DOD agencies when possible. 3

‘Each DOD component is responsible for selecting
individuals to serve as hearing officials when other

27 ld

M®32C.F.R.§ 90 30 (1987).
29 5 U.S.C. § 5514(a)(2) (1982).
3 rd.

4.

2 4.

33 32 C.F.R. § 90.6E (1987).

34 ’d

military services request such assistance. Hearing officers
will ordinarily be grievance or appeals examiners, judgé
advocates, attorney advisors, or others with proper
training and experience. 34

When a soldier or a DA civilian :employee requests a
hearing under the salary offset procedure, the Collec-
tions Division, United States Army Finance and Ac-
counting Center, Fort Benjamin Harrison, Indiana, is
responsible for selecting which DOD component will
conduct the héaring. 3 Conversely, when a soldier or
DA civilian owes a debt to another federal agency or
DOD component, that agency or component is responsi-
ble for ensuring the debtor is afforded all due process
rights, including a hearing before salary offset begins. 26
Furthermore, the creditor agency must certify to the
Army FAO that the agency followed due process proce-
dures under the salary offsét statute. 37 Once the process-
ing Army FAO receives the certification, however, the
FAO is not authorized to question the merits of the debt
involved or allow the debtor to challenge the debt or its
amount. 38

Department of Defense regulations implementing ‘sec-
tion 5 of the DCA provide further guidance to the
military services. Oral hearings under the DCA will be
informal, but both the government and the debtor may
present evidence, witnesses, and arguments. ** Debtors
must pay for their personal transportation to the hear-
ing, their representation, and their expenses in inspecting
and copying documents. 40 Hearing officers have sixty
days after hearings in which to provide debtors written
notice of the officers’ decisions. 4

Department of Defense regulations also require col-
lecting officials to be reasonable in setting the amount of
monthly deductions. The amount deducted may not
exceed fifteen percent of the employee’s disposable
income. 42 If the employee’s living expenses and other
debts indicate that fifteen percent of disposable pay may

¥ U.S. Army Finance and Accountmg Center Debt Management Handbook, para. 18d (13 Feb. 1987) [hereinafter Debt Handbook). The Director of
Finance and Accounting will incorporate the Debt Handbook into Army Reg. 37-1, Financial Administration: Army Accounting Guidance (16 Mar.
1988) (telephone interview with representative of Legal Office, U.S. Army Finance & Accounting Center, Fort Benjamin Harrison, Indiana (8 Mar.

1989)).

36 32 C.F.R. § 90.6E (1987).
M 1d,

3 Debt Handbook, para. 25b.
* 32 C.F.R. § 90.6E (1987).
0 1d. '

M 1d.

2 Iq.
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'create a financial hardshrp, the agency should loWer the
amount “of  the deduction. The amoum of deductton
ordinarily should ernsure that 'FAO liquidatés the debt in
three .years. 43 Additionally, under the regulanon, the
FAO must, give . priority to DOD when:a: debtor owes
other federal agencxes a4

Persons A ffected by Saiary Offset

Soldlers and DA c1vrl1ans are commonly mdebted to
the government through. pecuniary liability in reports of
suryey. Although DA uses the DCA to offset the salaries
of civilian employees who have been held pecumanly
liable in reports of survey, DA does not use the DCA as
authority to collect these debts from soldiers. 4* Congress
provtded specmc statutory authority elsewhere in the
United States Code for. DA to-deduct from mlhtary pay
‘“{t]he amount of any damage . . . to arms. or equipment
caused by the negligence of a member of the Army.”” 46
When an approving -authority approves . a _surveying
officer’s assessment of pecuniary llablhty, FAO may
immediately begin deductions from a soldier’s pay.
Because the Army takes these deductions under specific
statutory authority as implemented “by separate DA
regulations, 47 the approvirig authority may- direct'FAO
to begin deductions from mllrtary pay without observing
the procedural réquirements in the DCA. Therefore, the
DCA does not apply to the hypothetical Sergeant Smith,
because his indebtedness ‘arose from a report of survey.

Slmllarly, othet provnsmns of the Unlted States Code
provnde specific authority for the military services to
take monthly deductions from the pay of soldiers ‘‘who

are administratively determined to owe the United States:

or its instrumentalities.”’ 48 In fact, Department of De-
fense (DOD) policy is to collect soldiers’ debts to DOD
through this authority rather than through the DCA. For
example, . Major Macho is indebted to the Army. He
drew BAQ allowances improperly because he failed to
support his wife. The government will collect on this
debt under specific statutory authority rather than under
the DCA. 4°

. Soldiers are, however, subject to salary offset under
the DCA in several circumstances. When agencies out-
side DOD certify their compliance with salary offset
procedures, the Army uses salary offset under section 5

1.
44 Id

of the DCA to c011ect soldlers debts to these agencxes 0
For example, if "the Department of Education (DOE)
submits proper’ certmcanon, the Army ‘will offset sol-
diers’ ‘salaries under the DCA to collect overdue pay-
ments for student loans.

In the first hypothetlcal sntuatlon above, the DOE
could request that the Army offset Lieutenant Newby’s
salary. The DOE must first certify to the Army that.it
has complied with the procedural requirements of: the
DCA. After the DOE submits this certification,: the
Army must begin salary offset. Department of Defénse
regulations do not allow the Army to entertain Lieuten-
ant Newby’s challenge to the debt or to the amount of
offset in this situation. Newby must raise his challenge
earlier in the process, dur1ng the hearing that the DOE
must offer him. ]

Salary offset under the DCA also affects soldlers who
retire from service with outstanding debts. The statutory
language in the DCA, as well as in the implementing
regulations issued by GAO and DOD, 5! establish salary
offset as a very effective option for the Department of
the Army.. If Specialist Jones in the last hypothetical
were. about to retire, rather than separate, the govern-
ment would collect any remaining debt from his retires
ment pay after he retired.

Practical Considerations ..

‘Whether the DCA applies to a particular debt is
important to legal a551stance attorneys because of the
procedural protectlons in the DCA. Section 5:of the
DCA provrdes soldiers facing deductions substanttally
more due process before ‘salary offset than they will
receive under the report of survey procedure, 52 When
commanders hold soldiers pecuniarily liable under " re-
ports of survey for the loss of arms or equipment, the
fifteen percent limitation on deductions from -pay under
the DCA is inapplicable The specific statute authorizing
reports of survey requires only that FAO take deductxons
from disposable pay. 53

Attorneys advising soldiers who have received notice
that non-DOD agencies intend to invoke salary offset
should ensure that the creditor agencies. have met the
requirements of the DCA. Attorneys should pay particu-
lar attention to whether debtors received sufficient writ-

45 Department of Defense Military Pay and Allowances Entitlements Manual, para. 70703 (9 Mar. 1937) [heremafter DOD Pay Manual], Debt

Handbook, para. 11. See supra note 8.

46 31U S.C. § 1007(e) (1982) For a discussion of the report of survey statute see supra note 5.

- Debt Handbook, para. 11.

48 37 U.S.C. § 1007(c) (1982). See also DOD Pay Manual and Debt Handbook.

4% The government will collect the overpayment to Macho under 37 U.S.C. § 1007(c), because section 1007(c) provides specific authority for such

deductions.

%032 C.F.R. § 90.6E (1987).

)

31 4 C.F.R. § 102.4 (1988) The Comptroller General and the Attorney General jointly issued this regulation. Accordmgly, the regulatlon serves as. a
guide to federal agencies in debt collection efforts ranging from administrative assertions to federal litigation.

32 See generally Army Reg. 735-5, Property Accountability: Policies and Procedures for Property Accountability, para. 14-21 (15 Feb. 1988).

%3 37 U.S.C. § 1007(e) (1982).
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S

ten notice of rights, including the right to a hearing. The
Comptroller General requires that the salary offset
procedure be used whenever an agency attempts to
Tecoup, €erroneous payments, even. when fraud .
involved, 54 Therefore, even if creditor agencies 1mt1ate
admmlstratrve offset for an alleged overpayment, debt-
ors are still entitled to the due _process requrred by salary
offset under’ the DCA.

The nght to a hearing conducted by an offlcral not
under the control of the head of the creditor agency can
pose a coordination  problem for a collecting agency. A
legal assistance attorney should be aware of the logistical
difficulties facing a creditor agency. Debtors may find
some relief from the amount of a debt or the size of
salary deductions by using waiver of the hearing as a
bargaining chlp with collecting officials. If the agency
has already conducted a hearing, an attorney should
ensure that the creditor agency complied with procedural
requirements. Obviously, the heanng official should not
have been from the creditor agency.!If a student loan is
involved, for example, the hearing officer should not
have been from the DOE. Procedural errors of this
nature should be the source of at least temporary relief
from debt collection by salary offset.

Administrative Offset
Purpose .

Section 10 of the DCA amended the Federal Claims
Collection Act of 196655 to allow the United States to
exercise administrative offset of money otherwise pay-
able to debtors. ¢ The DCA defines administrative
offset as ‘‘the withholding of money payable by the
United States to . . . a person to satisfy a debt owed the
United States by that person.”’ 57 Administrative offset
differs significantly from salary offset. These differences
are both substantive and procedural in nature and
involve the amount and source of deductions as well as
due process prerequisites to offset

Procedures

Under administrative setoff,” all amounts the govern-
ment pays to a debtor are potentially subject to offset. 58
The DOD does not, however,” use administrative offset
to collect pay-that is also subject to salary offset. 5 By
following this policy, DOD does not have to cbserve the
procedural prerequisites to salary setoff. Instead, DOD
collects from allowances' such as basic allowance for
quarters and basic allowance for subsistence or from
other non-salary sources. 8 Theoretically, the DOD may
setoff up to two-thirds of pay under the DCA adminis-
trative setoff statute. ¢ The DOD policy restricting
setoff to allowances and amounts other than pay,
however, will result in considerably smaller setoffs.
Nevertheless, when a debtor separates from service, a
DOD agency may administratively offset up-to 100
percent of final pay as well as allowances and lump-sum
leave payments in satisfaction of the individual’s debts
to the government. 62

~ Unlike.salary offset, creditor agencies must attempt to
collect payment under the provisions of the Federal
Claims Collection Act (FCCA) before they may exercise
administrative offset. 3. The Federal Claims Collection
Standards (FCCS), which implement the FCCA, require,
in part, three ‘‘progressively stronger” written demands
for payment at thirty-day intervals. ¢ Department of
Defense implementing regulations, however, allow an
agency to omit FCCA collection attempts if necessary to
protect the government’s interests, such as when the
statute of limitations is ‘about to run. 65 Additionally,
under the FCCA the head of* an‘agency may compromise
claims up to $20,000 ‘or suspend or end collection action
when the debtor will likely never have the ability to pay
or ¢ollection costs will ‘exceed the debt in question. &

If a DOD agency has been unsuccessful in its attempts
to collect a debt under thé FCCA, the agency may thén
consider administrative setoff under the DCA. Proposed
Army regulations 57 ‘require that Army FAOQ’s provide

*“ Army Comp, Gen. B- 224750 (25 Sept. l987) Arguably. this oplmon is in conflict wrlh DOD policy to not grant salary offsel procedures to
soldiers who are subject to administrative deductions under 37 U.S.C. § 1007(c). If FAO determines that MAJ Macho fraudulently drew BAQ at the
with-dependents rate, under this Comptroller General decision the DOD must grant MAJ Macho the due process required by salary offset under 5
U.S.C. § 5514, . . -

** Pub. L. No. 89- 508 80 Stat 308 (1966) (codified as amended i in 31 U.S.C. §§ 3701, 3702, 37ll 3720A (1982 & Supp v l986))
% 31 U.S.C. § 3716 (1982).
” id. § 37l6(d).'

W 32 C.F.R. § 90.6F.1 (1987). When debtors declare bankrup(cy. however, the majority of federal courts do not allow federal agencies to use
administrative offset under 31 U.S.C. § 3716 against monies owed (o the debtor. See, e.g., In re Mehrhoff, 88 Bankr. 922, 929-34 (Bankr. 5.D. lowa
1988); In re Butz, 86 Bankr. 595, 601-02 (Bankr. S.D. lowa 1988); In re Britton, 83 Bankr. 914, 917 (Bankr. E.D.N.C. 1988). But ¢f. United States
v. Rinehart, 88 Bankr. 1014, 1017-18 (D.S.D. 1988).

* 32 C.F.R. § 90.6F.1 (1987).
60 ld
! Debt Handbook, para 12 - 13, See also DOD Pay Manual, para. 70704a(4).

** DOD Pay Manual, Rule 2, Table 7-7-6, Note 2 and para. 70704a(4). See 64 Comp. Gen. Dec. 907, 911- .12 (1985) (administrative offset procedures
under the DCA control agency deductions from an employee’s final pay check and lump-sum leave payment).

3] U.S.C. § 3716(a) (1982).

4 C.F.R. § 102.2(a) (1988).

% 32 C.F.R. § 90.6F (1987).

%31 U.S.C. § 3711 (1982).

%7 Debt Handbook. See supra note 35.
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debtors the following due process before the FAO’s
begm admmlstratrve setoff: e B

- 1) a mmrmum.of thirty. days written notice of ‘the
nature and amount of the debt and of the government’s
intent to collect the debt through admmrstratrve setoff;

2) the opportumty to inspect and copy government
records concerning the debt;

3) the .opportunity to request agency review of 1ts
determination of indebtedness; :

4) the opportunity to discuss and conclude a written
agreement with the agency for repayment of the debt;
and

'S) the opportunity to request that the agency waive or
remit the debt 68 ‘

Additionally, the FCCS entitle a debtor to an informal
oral hearing in several circumstances. An agency should
grant an oral hearing when the debtor requests waiver of
indebtedness and the agency must decide issues of
credibility and ‘veracity in connection with the request. ¢°
An agency should also conduct an' oral hearing if the
debtor requests that the agency reconsider the debt and
available documentary evidence 1s ‘insufficient to prove
the debt. 70 - -

As a practical matter, documentary evrdence is usually
sufficient to establish the existence of a debt. The FCCS
allow creditor agencies to determine which debt collec-
tion systems do not involve credibilty and veracity issues
and . to exempt these systems from .oral hearing
requirements. 7! Government loans, for. example, typi-
cally involve few credibility or veracity issues because
agencies usually keep sufficient documentary evidence of
these debts.

Persons A ffected by Admtmstrauve Offset
The DOD uses administrative offset under the DCA in

three general circumstances. First, as discussed in con- -

nection with salary offset, federal law does not provide a
specific statute authorizing offset of government civi-
lians’ pay in collection actions such as reports of survey.
Therefore, an Army FAO may elect to use either
administrative offset or salary offset under the DCA
when civilian employees are indebted to the Army. 72

“* Id, See also 32 C.F.R. § 90.6F (1987).
4 C.F.R. § 102.3(eX1) (1988).

™ Id.

" [d. § 102.3)(2).

government may consrder tax refund offset '

Second 'DOD uses admlmstratlve offset under the
DCA when DOD components refer debts to federal

‘agencies outside DOD' for collection. * In’ hght of the

burdens salary offset imposes on creditor agencies, this
pohcy is probably the most practical alternative. Other-
wise, to accomplish salary offset, the DOD credrtor
agency must coordinate not only with the federal agency
employing the debtor, but also with an agency for a
hearing 'officer. The: debtor’s employing agency can
simplify this process if it agrees to furnish the hearing
official. If the debtor is not a DOD employee, however,
DOD policy directing use of DOD hearing offrcers
would interfere wrth such a plan.

Third, DOD uses administrative offset under the DCA
as its primary authority to collect debts owed by “‘out of
service debtors.”” 7* Soldiers who separate before they
retiré are most likely to be affected by administrative
offset in this area. An out of service debtor is *‘[a]
former civilian employee or member of the armed forces
who no longer recelves any compensation from the
federal government.’’ 75 If soldiers separate from service
before they are elrglble for retirement, the Army will use
administrative offset from final pay and allowances to
liquidate their remaining debts. Ordmanly, the maxi-
mum amount that FAO may collect is two-thirds of the
debtor’s pay, less the amounts FAO uses to determine
disposable pay. 7 The two-thirds limitation does not
apply when a soldier or civilian employee separates
voluntarily or when the Army discharges enlisted soldrers
for fraud, desertion or mental incompetency. 7 '

Administrative offset under the DCA does not apply
to  the hypothetical case of Specialist Jones if his
indebtedness arose from a report of survey The specific
statutory authority for reports of survey controls such.a
collection. The FAO will, however, collect other indebt-
edness, such as overdue loans, through administrative
offset of his final pay and allowances under the DCA. If
Jones’ final pay and allowances are insufficient, the

“Practical Conszderatlans ‘

Although creditor agencies have ten years in which to
seek administrative offset, the six-year statute of limita-
tions is still effective for litigation purposes. Agencies
may not litigate debts more than six years aftér the debts
accrue. ’® Therefore, neither the Department of Justice

72 Debt Handbook, para. 11. For reports of survey, the Debt Handbook directs salary offset, but agencnes may llquldate ‘other types of crvrhan

employee indebtedness by administrative offset.

7} Id. para. 8a.

32 C.F.R. § 90.6F.1. (1987).

™ 1d. § 90.3(g).

¢ Debt Handbook, para. 12 - 13.

77 DOD Pay Manual, Rule 2, Table 7-7-6, Note 1.
828 U.S.C. § 2415 (1982).

|
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nor contracted collection attorneys may. obtain judg-
ments on debts more than six years after the debts
accrued, If a client’s debt is more than six years past

due, a legal assrstance ‘attorney may be in a better

position to negotiate a repayment schedule or to redUCe
the amount the debtor must pay. The credltor agency
may find that negonatmg such a resolution is mare cost
effective than’ processmg an administrative ol‘fset action.

'When clients have credlbrhty or veracrty issues. involv-
ing an alleged debt, to qualrfy for a hearing, they should
1mmed1ately raise these issues. The proper vehicle for
raising the issues is the debtor’s response to the initial
agency notification. In  an unpublished decision, the
Court of Appeals for the Federal Circuit held that a
debtor’s request for a_ hearing to examine legal issues
was an insufficient basis for an agency to grant a
hearing in an administrative offset action. ?® The debtor
waived his opportunity for a hearing because he failed to
specify credibility and veracity issues in-his response to
the agency notification,

Tax Refund Offset
Purpose .

Two years after Congress enacted the DCA it added
tax refund offset as yet another methiod of" federal ‘debt
collection. #' This enables any federal agency, including
DOD, to collect past due debts whenever the IRS owes a
tax refund to an agency debtor. This provision provides
creditor agencies greater flexibility in collection methods
as well as a wider range of potentral sources for offset.

Procedures

The procedural requirements of ‘tax refund setoff,
unlike: those in administrative setoff, are quite detailed,
Departmeént of the Treasury regulations prescribe when
other federal agencies may submit notices of past-due

debts, how the notices should be submitted, and what

the notices -should contain. 82 The DOD responded to
these requirements by entering a memorandum of under-
standing with the IRS and began participating in the IRS
Income Tax Refund Program in 1987. 8 :

The DOD regulationsrestablish a number of prerequi-

sites before a DOD agency may refer past due debts to
the IRS for offset. An agency must take the following
actions:

1) notify debtors that their debts are past due;

_2) notify debtors that the agency intends to refer
‘their debts to the IRS for offset unless the debtors
pay their debts within sixty days;

3) advise debtors of actions the debtors may take to
defer or prevent offset;

— T
- I R T A
B i

_4) consider debtors’ responses, if any, and.deter-
. mine that the debts are still enforceable;

5) determine thaf the debts have been delinquent for -
at least -three months, but not more than ten years;

'6) ‘conclude ‘that the debts cannot be collected under
' the salary offset provrsmns of the DCA; o

7) determine that the debts are either ,melig‘ible-forv
-administrative offset under DCA .or cannot be
.. collected by administrative offset from amounts - .

payable to the debtors; »

8) disclose the debts .to a . consumer repomng
..agency; and . S :

9) "ensure that the' debts are for at least $2500
each. 84 ) '

Persons Affected by Tax Refund Offset

DOD ‘agencies use tax refund offset o collect debts
from soldrers and civilian -employees who separate from
government service before they are eligible for retire-
ment. Because these individuals do.not draw retired pay,
agencies cannot rely on the offset provisions of the DCA
to satisfy the individuals’ debts. If the: soldiers’ and

employees’ final pay and allowances are insufficient to-

liquidate any remaining debts to the government, credi-

tor agencies may use.tax .refund offset. In Specialist

Jones’s case, if his final pay and allowances were
insufficient to liquidate his $2000.00 debt to the govern-
ment, ‘then -the FAO could begm procedures for tax
refund offset. ’ . :

Department of., Defense regulauons prohrblt DOD
agencies from pursuing tax refund offset when the
agencies can pursue salary offset against debtors. 85
These DOD regulations have no effect, however, when a
non-DOD federal agency, such .as the Department of
Education, seeks offset from an actrve duty soldier’s tax
refund. )

Spouses and dependents of soldiers are more lrkely
targets of IRS setoff actions if they. owe debts to DOD
agencies. If.soldiers’ spouses and other family members
are not employed by the Federal Government, - these
family members have no federal salary from which the
agency can otherwise exercise setoff. .Under - these cir-
cumstances, the IRS and DOD prerequisites to tax
refund setoff are met.
/

Practical Considerations

Each year, by 2 January, participating'DOD 'agencies
must send to the IRS magnetic tapes containing suffi-
cient information for the IRS to identify debtors and

!

™ Brani v. Cleveland Nat. Forest Svc., No. 88-1357 (Fed. Cir. Oct. 18, 1988) (WESTLAW, Allfeds library).

Ll A

" 31 U.S.C. § 3720A (Supp. IV 1986).
%2 31 C.F.R. part 5 (1988).

3 32 C.F.R. § 90.6N.3 (1987).

% I1d. § 90.6N.4.

.
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begm the offset’ process. %." Attorneys should - advise
debtors who wish -to ‘avoid offset actions and receive
their full tax refunds to pay their past due debts before
the frrst of the calendar year. .. - .. .. ;

Legal assistance attorneys should carefully review the
tax refund offset notices their  clients receive from
federal agencies. If their clients are on active duty and
the creditor agency is a DOD component agency, DOD
regulations  prohibit tax refund offset under ' these - cir-
cumstances. Clients-must respond to’ these notices and
make their active duty status a matter of record.

Attorneys should also warn -soldiers' of the - conse-
quences of filing joint returns with spouses who owe
past. due debts to the government, They should be
prepared to advise these soldiers on how to avoid the
impact of tax refund offset under these circumstances.

Tax refund offset js. a well-established. agency means
of debt collection, as evidenced by the success agencies
have enjoyed in defending -against legal challenges’to
offset of tax refunds. 37 Because the concept of incotne
tax refund offset has survived legal attacks, legal assist-
ance attorneys must resort to scrutinizing agency action
for procedural*defects. ‘Clients who fail to assert poten-
tial procedural challenges can expect to find reduced tax
refunds

Conclusron

The Debt Collectron Act of 1982 provrdes the Federal
Government with an extensive arsenal of weapons for
debt collection. The government now has a means. of
offsetting the salaries of civilian employees who become
indebted through actions such as reports of survey. The
Army, however, will not ordinarily use the DCA -to
offset ‘soldiers’-'salaries’ and ‘allowances because ‘it has
specific statutory authority for such ‘offsets. As a result,
the right to-a hearing ‘that is avallable to a crv1llan
employee - before salary offset action’from a report’ of
survey is not available to a soldier mdebted under the
same facts, S .

Although Congress enacted the tax refund ‘offset
statute’ after the DCA, it is an 1mportant component in
agency collectlon efforts It provrdes credltor agencres

% Id. § 90.6N.S.

with the abrlrty to reach not only those who default’ on
loans, bitt, in the case of the mllrtary. to reach soldiers
and civilian employees who leave service with outstand-
ing debts. While salary offset is- an effectlve collectron
techmque for debts of military retirees, it cannot ‘reach
other “out of service debtors.”” As a last resort m th1s
srtuatton, tax refund offset ls extremely effectwe

Legal assistance attorneys should therefore understand
the difference between administrative offset ‘and salary
offset under the DCA as well as the drfferences between
these DCA statutes and “the specrflc authorrty under
which reports of Survey are processed. They should
know how each of these statutes affects thelr clients, and
understand that federal agencies may use income tax
refund setoff to satrsfy debts long after their clrents leave
actrve service. '

e

Debt Collection Act Matnx

Salary Admmlstratlve
Type of Debt o e Offset s Offset
Civilian employee debt to  ~  yes yes
-Army . e e
Cwllran employee debt to. - ..yes . L, yes. -
. other agency o L C
Civilian separated not u N/ZA Soooyes i
retired L R P
Ciyilian retlred debt at.; .. yes. oyes
retirement . . I L N
Civilian retired, debt after ‘ no yes -
retirement - (Comp. Gen.)
Soldier debt reportof ... . no.., ;- o
survey N B ‘(use 37. U s.C. § 1007(e)) s
Solider debt for .- . . . no.. | SO
administratjve reasons  (use 37 U. S.C. §, 1007(c)),u :
Soldier debt to non-DOD - yes S .o yes ‘
agency : T e
Soldier separated, not N/A.A . yes |
- retired . v oy P
Soldier debt at retrrement - | yes
(but see 37 U. S C §§ 1007{c), 1007(e))
Soldier debt after - -’ yes' - ‘ “yes

*retiremént

i AR

PR

"7 See, e.g., Thomas v. Bennett, 856 F. 2d 1165, 1169 (Bth Cll’ l988) (Secretary of Education had. authority. to offset. income tax refund in satisfaction
of student loan, even though the statute of limitations on judicial enforcement had run)l ‘Gerrard v. United, States, 656 F. Supp. 570, 574-75 (N.D.
Cal. 1987) (federal tax refund ‘offset program provided Secretary of Education authority to offset tax refund after srx year statute of lrmltatlons had

run; debtor had sufﬁcrent nottce of offset)

Vi o PR

s
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Speech Before the 1989 Army Major Command
EEO Officer Conference: :
The Army Senior Executive Servnce Affrrmatrve Actlon Pohcy

Mr. Ernest M. thlcher
Attorney Advisor, Office of the General Counsel DA

The Army's Senior Executrve Service (SES) Affirma-
tive Action policy-is set out in a memorandum issued by
the former Assistant Secretary of the Army, Delbert
Spurlock, to the: Director of the Army Staff, dated
September 23, 1988. The policy, which applies to all
vacant Army SES and GS/GM 15 positions, has three
major elements.. First, Secretariat and Army staff func-
tional officials are required to play a more active role in
the recruitment process through review of the recruit-
ment efforts and the development. of the finalist lists for
these positions. Second, in those cases where either no
minorities or women applied for a position or none were
placed on the best-qualified list, the policy prohibits the
selection of any individual for the position unless func-
tional officials are satisfied that ‘diligent efforts were
made to locate and attract qualified minority group and
women applicants. Third, if a woman or a minority
group member is on the best-qualified list, the comments
of the concerned functional official must be solicited and
considered before selection of another competitor is
permitted. My remarks this afternoon will describe the
background leading to this policy, some of the:legal
considerations affecting the development of the policy,
and the results of the policy thus far.

The first thing to consider is the legal background,
because this provides the context in which the policy
arose. The legal background begins with Bakke.! As
you may recall, this case involved a set aside program of
sixteen places out of one hundred for minority group
applicants to the medical school of the University of
California at Davis. The program was found to .be

unlawful by the Supreme Court. Writing for the Court,.

Justice Powell - held that, under the equal protection
clause, racial classifications of any sort are inherently
suspect. They are permissible only if they are precisely
tailored to serve a compelling governmental interest.
Countering the effects of ‘‘societal discrimination’’ was
not a compelling governmental interest. The government
has a substantial interest only in correcting the effects of
specific,  identified discrimination. On the other hand,
obtaining the educational benefits that flow from having
a diverse student body was a permissible goal in view of
the first amendment protection of academic- freedoms.
According to the Court’s opinion, however, the set aside
involved in the medical school’s affirmative action plan
was not necessary to promote its interest in diversity.
Why not? Because there was a permissible alternative in
the form of the Harvard plan. The Harvard plan was an
affirmative action plan used for the selection of appli-

! University of California Regents v. Bakke, 438 U.S. 265 (1978).

2 1d. at 406-07.

? United Steel Workers of America v. Webber, 443 U.S. 193 (1979).
® 480 U.S. 616 (1987).

cants for admission to Harvard College. Such a plan
requires consideration of many factors, but allows race
or ethnic background to be considered favorably with
respect to the goal of d1vers1ty Bakke was considered by
some to bé a breakthrough because it acknowledged
there mlght be some circumstances in which race could
be considered by a governmem actor.

In his dxssent in the Bakke case, Justrce Blackmun
said: \

< 1 suspect that it would be impossible to arrange an
affirmative action program in a racially neutral way *
and have it successful. To ask ‘that this be so'is'to
-demand the impossible. ' In order to get beyond:
racism we must first take account of race. There is "
no other way. And in order to treat some persons
equally, we must treat them differently. We canriot
—we dare not—let the equal protection clause -
perpetrate racial supremacy. So the ultimate ques--
‘tion, as it was at the beginning of this litigation, is:
Among the qualrfied how does one choose? 2 -

After Bakke the néxt case-of importance is Webber,
which involved: the set aside .of fifty percent of the
openings in an in-plant craft training program until the
percentage ‘of black craft workers in the plant ‘was
commensurate with the percentage of blacks in the local
labor force. Justice Brennan wrote the opinion for the
Supreme Court, holding that Title V11 does not prohibit
a private employer’s voluntary race conscious affirmative

action plan designed ‘to eliminate conspicuous racial’

imbalance in traditionally segregated  -job --categories.
Early in 'the opinion, however, Justice Brennan made the
point -that, because state action was not involved, the
Court was not deciding whether the plan violated the
fourteenth amendment. Rather, the Court was decrdmg
the case strictly on Title VII grounds

_ After Bakkje and Webber there was great interest
among Army officials in permitting the use of race and
sex as non-determinative selection factors for merit

promotron selections. In fact, this authority was included.

for a few years in the Army’s merit promotion regula-
tion (over the objections of many lawyers in the Depart-
ment of Army)

More recently, in Johnson v. Transportanon Agency, 4
the Supreme Court reviewed the affirmative action plan
of the Santa Clara Transportation Agency in Santa
Clara, California. The plan allowed consideration of sex
as one factor in selection for promotion to positions
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within a traditionally segregated job. classification .in
which women were significantly under-represented. Writ-

ing for the Court, Justice Brennan upheld -the state

voluntary affirmative action plan, again. deciding the.

issue solely on the basis of Title VII. No ‘constitutional

issues were raised or decided. The Brennan opinion . .
stated that the Santa Clara plan represented a moderate,

flexible, case-by-case approach to effecting gradual im-
provement in the representauon of minorities and
women in the. agency’s workforce. The plan was de-
srgned to eliminate an identified conspicuous rmbalance
in a ]Ob category tradmonally segregated by race and
sex. In this case there were 238 positions, none filled by
'women ‘Justice' O’Connor asserted that a prxma facie
claim of drscnmmatlon could be shown, based-on this
“mexorable zero.’

Justlce Brennan noted that there were f1ve reasons that
the Court believed the plan neither unnecessarily tram-
meled -the rights “of male "employees nor created ‘an
absolute bar to their -advancement. First, there were no
positions set aside for:one sex. Second, sex was only one
of several :factors to be considered by the selecting
official. Third, each woman had to compete with all the
other qualified applicants. Fourth, the male competitors
had no-absolute entitlement to the positions. And fifth,
the selecting :officials :could choose any of the seven
individuals referred on the best-qualified list.

Army officials immediately raised the “question: If
Santa Clara Transportation Agency, d government unit,
can do this, why can’t the Army? The answer lies in the
Constitution. The. constitutional issués were raised in
Wygant v. Jackson Board. of Education. 5 This involved
a different sort of set aside from the one.in Bakke. In
this case there. was a collective ‘bargaining -agreement
between the teachers and the Jackson Board .of Educa-
tion. - The - bargaining agreement provided 'that, in the
event of a layoff, the teachers would :-be laid off in
reverse order of their seniority—except that the percent-
age of minority group teachers laid off could not exceed
the percentage of minority group ‘teachers employed at
that time. The district court held that the racial prefer-

ences were a -permissible -attempt -to .remedy . societal

discrimination . in order to provide role: models for
minority school children. The. Supreme Court reversed,
holding that this provision of the bargaining agreement
violated the equal protection clause of the fourteenth
amendment. Justice Powell, wrmng for the Court, held
that a govemmental classnflcatlon or preference based on
race’ or ethnic- group must be justlfled by a compellmg
government mterest and that the means chosen to
effectuate the purpose must be narrowly tailored to the
achievement of that goal. Providing minority faculty role

3 476 U.S. 267 (1986); ,
6 Id. at 287, - T SN TS S AR

models was an insufficient interest. A public employer
must ‘have convincing evidence of prior discrimination in

. its ‘'own employment practices before it embarks on an
- affirmative action plan. Justice O’Connor, a key voter in

this case and others, indicated in her concurring opinion

that the state must have a firm basis for believing that
" remedial action is required. The state can undertake an

affirmative action program to further a legitimate reme-
dial purpose provided .that the means to implement the
purpose .do not unnecessanly trammel the rights of
innocent individuals. 6 . ‘

These Supreme Court cases lead to the’ conclusmn
that, without convincing evidence of past discriminatory
practices by ‘Army activities, Army officials cannot
consider race or sex as a selection factor. This conclu-
sion ‘is reinforced by subsequent circuit court ‘decisions.
There have been at least ten circuit court ‘cases involving
affirmative’ action plans decided since Wpygant and
Johnson. 7 In these ten cases all the affirmative action
plans involved race and sex preferences. In nine of these
cases the courts disapproved of the plans, either because
there had not been an adequate finding of past discrimi-
natory practices by the employer or agency, or because
the plans had not been narrowly tailored to remedy
identified -discrimination. The only case upholding an
affirmative action plan was Higgins v. City of Vallejo. 8
Higgins permitted the selécting official to consider race
or sex -as a favorable factor when selectmg from the top
three best-qualified - candidates on a'referral list. The
Supreme Court denied certiorari in this éase on February
27,' 1989. When you read the circuit court opinion
carefully, you will see that the court upheld the plan
because the California Fair Employment Practices Com-
mission had found evidence of past discriminatory prac-
tices by the city. Thus, Hzggms is entirely consrstent wrth
Bakke and Wygant.

\ Based on Johnson, Wygant and the ten c1rcun court
cases, there is a consensus among the Army lawyers |
have spoken with that Army- affirmative ‘action plans
involving Tace ‘and sex preferences or set: asides'are
permissible only under the ‘following conditions: " First,
the .percentage of ‘women and minority ‘groups in' the
Army - activities’ : workforce . must be compared -to the
percentage in the relevant labor pool. This comparison
must demonstrate a significant ‘disparity that cannot be
explained by societal discrimination alone. Second; there
must be other evidence that could support the conclusion
that the activity concerned has engaged in discriminatory
practices - in the. past. Third,' on 'the' basis of this
statistical - and" other evidence, the: activity 'conc¢erned

" must - establish an. affirmative action plan tailored to’

remedying this arguable discrimination. Fourth, the plan

i

? Barhold v. Rodrlguez, B63 F.2d 233 (2d Cir. 1988), Janowlak v. Corporate Cny of South’ Bend 750 F. 2d 557 (7th Cir. 1984), remanded 481 U.S.
1001 (1987), aff’d, 836 F.2d 1034 (7th Cir. 1988), cert. denied, 109 S. Ct. 1310 (1989); Michigan Road Builders Assn, Inc. v. Milliken, 834 F.2d 583
(6th Cir. 1987); Birmingham Reverse Discrimination Emp. nganon. 833 F.2d 1492 (11th Cir. 1987); Hammond v. Barry, 826 F.2d 73 (D.C. Cir.
1987), remanded, 108 S. Ct. 2023, aff’d, 841 F.2d 426 (1988); J. A. Croson Co. v. City of Richmond, 822 F.2d 1355 (4th Cir. 1987), ‘aff’d, 109'S.
Ct. 706 (1989); Ledoux v. Greene, 820 F.2d 1293 (D.C. Cir. 1987); Britton v. South Bend Community School Corp., 819 F.2d 766 (7th Cir. 1987);
San Francisco Police Off. Ass’n v. San Francisco, 812 F.2d 1125 (9th Cir. 1987); nggms v. City of Vallejo, 823 F.2d 351 (9[h Cir. l987). cert.

denied, 109 S. Ct. 1310 (1989).
% 823 F.2d 351 (9th Cir. 1987).
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must permit optional consideration of race or sex at the
point i the competitive process at.-which the selecting
official is free to choose anyone on the referral list.
Finally, the plan must include only general goals for the
gradual employment of women and minorities in- the
jobs and occupations in questlon, not l'lgld quotas that
must be met.

In light of lhxs background, 1 want to dlscuss the
events leading to the development of the Army SES
Affirmative Action Plan. First of all, a Senior Executive
Service Candidate Development Program is required by
the Civil Service Reform Act.® The law requires agen-
cies, under Office of Personnel Management guidance,
to provide for the systematic development of candidates

for the SES. The Army has developed a competitive

evaluation process to select participants for its program.
In late 1986 a pool of competitors was being assembled.
A couple of the applicants complained to Mr. Spurlock
that the selection process for that pool was biased. As
part- of his effort to look into that- complaint, Mr.
Spurlock called for a review of career program statistics.
Upon review he observed there was a large pool of white
male candidates at the GM-15 level. When Mr. Spurlock
reviewed these statistics, he saw that filling SES vacan-
cies from this pool would block opportunities for
minorities and women -for - -many. years to come. As a
result of this conclusion, in June 1987 he directed the
cancellation of the program. For the next several
months, he searched for a solution. Subsequently, the
Chief of Staff of the Army andthe Secretary of the
Army issued a joint memorandum dated July 20, 1988,
to the Secretariat, Army staff, and major commands,

" directing the assessment of women and minority group .

employees at the GS/GM-13 through 15 level and
requiring a plan for improving their representation. The
Assistant Secretary also requested the development of an
SES - Affirmative Action Program that would entail
involvement of Secretariat functional officials and career

program chiefs to a greater degree than they had been

before. As Mr. Spurlock stated in his September 23,
1988, memorandum, ‘‘We have succeeded in advancing
minority members and more recently women in the
uniformed military structure by understanding the strate-
gic and operational value of minorities and women in
leadership positions. We can do no less in the civilian
side of our structure.”’ The Army SES program is the
result of this guidance.

*5US.C.§ 3396 (1982).

The theory of the. Army’s :plan: is .that there .are
well-qualified . minority group members and women ' in
the general labor force. Nevertheless, because their
numbers are not plentiful, particularly in the technical
disciplines such as engineering and science, ‘extra effort is
required to find and attract such persons to employment
with the Army. Once found, well-qualified minorities
and women should be able to compete successfully under
valid qualification standards and procedures applicable
to- all candidates. Their rates of employment in senior
positions; however, suggest the need for careful monitor-
ing of the personnel process to ensure that they receive
full and :fair consideration. Thus, the -essence of the
Army plan is to require responsible decisionmaking and
oversight at key .stages of the recruitment process for
positions at the GS/GM 15 and SES levels.

. The first step in any recruitment process is to make
contact with ‘potential 'applicants At this first stage, the
Army plan simply requires that dnhgent efforts be made
to locate and attract qualified minority and women
applicants.

The second step in the federal civil service recruitment
process is to narrow the large group of apphcants to a
smaller group of best-qualified finalists from which the
final selection will be made. Narrowing is to be accom-
plished against predetermined job qualification require-
ments. Of course, the qualification requirements must be
valid, and they need not and should not be altered to
enhance the prospects of any. candidate or group of
candidates. At this stage, the Army plan simply requires
senior functional officials to monitor the process by
which the best-qualified list is developed.

.. The third step of the recruitment process is the

selection of one candidate from among the best-qualified
candidates referred for the job. At this stage, the Army
plan requires more involvement of senior functional
officials in the event that a woman or minority group
member is on the best-qualified list but is not proposed
for selection. In this circumstance, the functional official
reviews information furnished by the local selecting
official - to ensure that all best-qualified . women and

minority group candidates for the vacancy have been -

fully and fairly considered. The local selecting official
may not complete the selection decision until he or she
has considered advisory comments from the reviewing
functional official. 10 -

1% An earlier version of the plan, dated September 2 1988, focused on the selection decision in a dnfferent way:

(3) An individual minority or woman who is referred among the beést qualified group under authorized criteria shall be selected for that position

unless it is clearly demonstrated to the satisfaction of the Career Program Functional Chief for GM-15 or OSA Functional Official for SES that .

the proposed selectee is-a demonstrably superior candidate for that position. , °
This provision was designed to answer Justice Blackman’s question in Bakke: “Among the quallﬁed how does one choose"" This' earlier version of
paragraph (3) of the Assistant Secretary’s memorandum would have speeded up the recruitment process. This provision was based on the view that
all candidates on a best-qualified list are considered to be roughly equal in qualifications. That being the case, if the local selecting officials could not
identify other, demonstrably superior candidates, it must be because the women or minority group candidates were, judged to be equal or better in
qualifications. If better qualified, one of the minority group or women candidates should have been selected in the first place. If equally qualified, a
minority group or woman candidate had as much right as anyone else to be selected. If the selecting official could not make up his or her mind on
the merits, the Assistant Secretary’s memorandum would have made the choice, thereby precluding arbitrary demslonmakmg Because of the clause
allowing for selection of demonstrably superior candidates, this provision did not trammel on anyone’s rights; it did not. prevent a non-minority or
male from being selected for any position. The use of the term ‘‘demonstrably superior candidate’” resultis.in a requirement to demonstrate that one
person is better qualified than another. That is all it meant, and it is no more than what is required in any event. But a number of persons were
unconvinced by this theory, and the Assistant Secretary was persuaded to withdraw this requlrement on the ground that it could be construed to
create an unjustified selection preference based on race or sex.
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*In my ‘opinion, the Army plan-is permissible under
Johnson; Wygant, and the circuit court decisions that
followed them, because the Army plan neither grants
any preferences based on-race or sex nor trammels on
the rights and legitimate expectations of -innocent indi-
viduals.” Why not? Because the:plan. does not permit
consideration of race or sexas part of the selection
decisiont.’ In this sense it is'a step back from the Santa
Clara Transportation Agency plan described in Johnson.
Additionally, the plan does not include ‘quotas. or set
asides.  Rather, every individual can compete for every
job; selections are to be based on merit only. Moreover,
although the Army plan is not a true affirmative action
plan in the Bakke, Webber, Wygant mold, it has many
of the attributes of an acceptable ‘plan. A statistical

compilation has been’made that shows low: rates of
employment of minority group members and women in

senior Army civilian positions, Addmonally, the plan

includes only a generallzed aspirational goal for the
gradual improvement in employment of such individuals.
Therefore, 1 believe' the Army plan will withstand
judicial scrutmy

‘What are the results of the Army plan so far? We now
have six months of experience from October 1, 1988,

through March 31, :1989. During this -period, seventeen
individuals have been selected for Army Senior Executive
Service positions. Four of these seventeen individuals are
women or minority group members: two of each. That
works out to just under a twenty-five percent selection
rate. This is a huge improvement over their representa-
tion cited in Mr. Spurlock’s memorandum of September
23, 1988, in which he points to representation rates of
only 3.5 percent minorities and 2.8 pércent women.

What about GS/GM-15? Durirrg this same six-month
period, the Army has added 142 individuals to its rolls at

" this grade level. Of these 142, 43 are women or minority

group members (24 of each, 43 total after eliminating

" double counting). That works out to a selection rate of

thirty percent.

On the basis of these statistics, my guess is that the
Army plan is working, perhaps even more effectively
than the Assistant Secretary expected. It has been
accomplished without quotas,- set asides, preferences, or
changed qualification requirements. The Army should be
proud

 Mental Health Treatment and Military Confinement

, Captam Gregory A. Gahm*
Chze_f Clinical and Research Psychology Diwszon
United States Disciplinary Barracks, Fort Leavenworth

Introduction

' The military judicial system allows for a wide range of
dispositions  when ‘dealing with service ‘members who
have’ committed offenses set forth in the Uniform Code
of Military Justice. These dispositions range from verbal
or written reprimands to fines, confinement, and ‘death.
Many times dispositions also include consideration for
rehabilitation ‘and ‘mental health treatment of the of-
fender. " Treatment needs are often considered when
adjudicating crimes such as ‘murder, assault, and sexual
offenses. In some cases, these offenders have suffered
from severe psychological dysfunction or grave personal-
ity defects. Professional therapy and counseling may be
able to help the individual change behavior and address
some of the related psychological problems

Encouraging the mrlrtary offender to partrcrpate in
mental health treatment is consistent with the military’s

goal of providing comprehensive health care for its-

service members. - Unfortunately, the range of alterna-
tives available to provide mental health' treatment to
military offenders is" not - always well understood. In
particular, ‘there appears to be undesirable variability in
the ‘way in which confinement and.treatment are com-
bined in an attempt to satisfy competing -sentencing

objectives. This article is designed to: 1) present informa-

tion on sentencing alternatives that include consideration
of mental health treatment needs; 2) describe the mental
health services available at the United States Disciplinary
Barracks; and 3) provide information on the limitations
inherent in providing mental health treatment in a prlson
environment. :

Sentencing Alternatives .

When considering various sentencing alternatives in a
trial by court-martial, the judicial system’s primary
concern is to arrive at a just disposition for the offender.
The sentence serves several purposes, which include
protection of society (incapacitation), punishment of the
criminal (retribution for the offense), rehabilitation, and

. deterrence. - Difficulties inevitably arise when consider-
. ation is given to balancing these multiple objectives. This

task becomes even more difficult when mental heaith
treatment is also desired as a component of the rehabili-
tative process.

There are several sentencing alternatives available to
the judicial system. The selection depends upon whether
confinement or treatment is the primary objective. These
alternatives include:

1. Confmement The primary concern is punishment

® The author gratefully acknowledges the assistance of Jack B. Gafford and Patti L. Johnson, who provided comments on a draft of this article.
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and .the protection of society, and treatment is clearly
secondary.

2. Treatment: The primary ‘concern is to give the
offender (and sometimes the offender’s family) clinical
treatment, and confinement is secondary or desireable
only to eénsure compliance.

3. Concurrent Treatment and Confinement: Both
treatment and confinement are seen as necessary to give
the offender an opportunity at proper rehabilitation. '

A Case in Point

‘To ‘illustrate the 'sentencing trade-offs, consider the
case of a military member who has ‘been convicted of
sexually abusing a child. This crime brings out emotional
responses from all parties involved. The decisions con-

cerning ‘the most effective manner to deal with the:

offender, the offender’s -family, and the victim are
affected:by personal reactions to the offense and a lack
of information. There is generally empathy for the

family and the child who has been victimized. On the.

other hand, there may be disgust for the perpetrator.

Yet, when faced with the reality that the offender. will:

serve a sentence and eventually be released from prison,
the issue of rehabilitation requires consideration. While
the military may want to punish the offender, it is also
concerned with recidivism. One method to decrease the
probability of recxdmsm is through mental health treat-
ment.

Assuming that the judicial system decides that there
are specific mental health needs related to the offense,
how should the treatment be administered? Treatment
can be offered before, during, after, or in place of
incarceration. Some offenders will require mental health
treatment in more than one phase. When the full range
of treatment options are considered, treatment does not
necessarily have to conflict with the confinement objec-
tives of the military.

Confinement

Confinement may be chosen as the appropriate dispo-
sition for several reasons. An offender may be sentenced
to confinement for the protection of society. This may
be necessary to prevent repeated criminal behavior.
Confinement also serves to remove the offender from
the home environment. This prevents the family system
from reestablishing a pathological pattern of behavior
that may have contributed to. the offense. Quite often,
the offender is considered to be unfit.for future military
service, as well as being guilty of specific wrongdoings.
Hence confinement, which removes him-from the local
environment and eventually from service, may be war-
ranted. Confinement can also serve to deter others by
sending a message about the consequences of such an
offense. This option would often be considered for an
offender with an extended period of offensive behavior,
multiple victims, or when the- offender has proven
resistant to treatment.

Treatment may be considered when confinement is the
primary . objective, but consideration. of its quality,
content, or availability are clearly secondary. Addition-
ally, the confinement setting is generally not important,
as long as security and general correctional treatment

can be provided. If the offender returns home after
confinement, it is desirable to ensure that follow-on
treatment is provided. This can be accomplished through
a parole plan that requires successful participation in a
comprehensive, family therapy program.

Trea(ment )

Treatment should be given primary concern when the
offender is clearly motivated to change his or her
behavior and when adequate treatment programs are
available. This is frequently considered for cases in
which the victim of the offense is a member of the
family. The primary goal of sentencing is to -ensure.
treatment participation and compliance in. order to
change the pattern of offense behavior. In this case,
confinement may not be the disposition of choice, but
may actually be seen as the last resort. To accomplish
this, offenders should be able to receive a suspended
sentence that is contingent on treatment completion.
This option provides a strong incentive for the offender
to participate and change. If change does not occur, it
also ensures that confinement will be imposed to break
the cycle without having to resort to a second trial.

Concurrent Treatment and Confmement

When the judicial system decides to give the: offender
mental health treatment during confinement, generally,
the primary alternative considered is to sentence the
individual to the United States Disciplinary Barracks
(USDB). This option is often chosen without full knowl-
edge of the services available in this location. The extent
of services available and the limitations on mental health
treatment at the USDB are described in the remainder of
this article. It is hoped that more awareness about the
mental health services available will result in improved
and enlightened sentencing.

Uniteq States Disciplinary Barmcks
~Mission

The USDB is the military’s primary, multi-service,.
maximum security prison. It confines approximately
1500 inmates from all branches of the service. It has the
mission to provide correctional treatment and training as
well as confinement in a safe, secure environment. The
overall objective of the USDB is to return inmates to
civilian life as useful citizens with improved attitudes and
motivation. Ideally, inmates acquire marketable skills
and improved coping strategies that will help them to
learn responsible behavior., The philosophy of military
corrections at the USDB is clearly rehabilitative and is
expressed in the motto of the institution, ‘‘Our Mission,
Your Future.” :

: Menta_l Health Organization

At the USDB, the Directorate of Mental Health
(DMH) provides mental health services for inmates. This"
directorate employs more than forty mental health prac-
titioners and consists of social workers, behavioral
science specialists, a psychologist, a psychiatrist, a re-
searcher, and a civilian clerical support group. It also
utilizes students, Red Cross Volunteers, and visiting
reserve officers. These service providers are organized
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into four’ divisions and’ interact to provrde a’ broad
spectrurn of servrces for the mrhtary offender -

- Mental Health Serwce Rec:ptem‘s ,’

All inmates are assigned a mental health counselor and
receive an initial interview and psychological testing. The
extent to which inmates receive mental health services

while confined at the USDB depends largely.on individ- .

ual' motivation for change. Very few inmates are .consid-
ered to have significant mental illness; however, all. are
encouraged to participate in counseling programs related
to their confining offenses. Individual treatment is gener-
ally -provided prrmarlly to those most in need or those
desiring such. services. Inmates are not forced to receive
mental health service. :They may refuse all treatment,
regardless of their confining offense. They realize, how-
ever, that: refusal to participate in.counseling greatly
reduces the Jikelihood that the mental health staff will
submit -positive recommendatrons for parole and custody
upgrade. -

: -~Range of Mental Health Servlces

Mental health servrccs are provrded to mmates both
individually and in groups. Individual treatment is pro-
vided for inmates who have a specific mental health
problem or who ‘desire assistance with gerieral adjust-
ment issues. In contrast, group treatment programs are
generally. directed toward criminal acts, such as sexual
offenses, against children, larceny, drug- and alcohol

abuse, rape, and assault. They may also provide infor-.
mation. to jnmates on  such. topics ‘as social - skills, .

assertiveness - training, ‘coping  strategies, and sexual
knowledge (see Chart 1 for information on. the specrfrc
groups, nature, and duration). : . ,

Focus of Treatment

The focus of most mental health services provrded at :

the USDB is to help the inmates explore the thoughts
and actions related to their offenses. Counseling is not
designed to “‘cure”’ the offender. Instead, the counselmg
encourages inmates to take responsibility for previous
criminal actions, .to understand the underlying causes of

their unacceptable behavior, and to recognize the precur-.
sors and thought patterns associated with their offenses. :
They are encouraged to work on personal growth in an
effort to decrease the likelihood of future. harmful.

behaviors. While most inmates do not require treatment

for ‘‘mental illness,” they can benefit: from the general-

ized programs offered by the mental health staff.-

‘A few service members sentenced for confinement

suffer ‘from serious psychological problems requiring -

intensive, one-bn-one clinical therapy. In some of these
cases, the treatment concentrates on a mental illness or
disorder that was directly related to the specific confin-

ing offenses. It is rare, however, that an inmate is .

convicted of an offense directly attributable to a mental
disorder, ‘and treatment based on this criterion only
mvolves a small pcrcentage of the populatron
Mental Health Service lellauons '
The Confmement Setrmg

- The USDB 'devotessrgmfrcantly more ‘resources to
inmate ‘'mental health ‘care than do federal or- state

prisons. Nevertheless, ' this care is still administered in a-

confinement setting that must remain safe and ‘secure.:
Accordmgly. both the amount of treatment and the
range of treatment options offered .to the jnmates are
limited to some degree. Furthermore, it- is clear that
treatment offered to inmates in a prison atmosphere is
affected by the overall prlson env1ronment

The amount . of mental health servrces ‘at the USDB is
limited by staff size, security consrderatrons, and other
institutional requirements limiting inmate availability.
Inmates receive an average of one individual counseling
session per month. If they partrcrpate in group programs

that are available, they can‘also recewe sevcral hours of

group contact per month

. The situation is qulte drfferent in.a facrhty that
primarily focuses on mental health treatment. For exam-
ple, a medical confinement facility or inpatient hospital
setting may- provide weeks - or months of - intensive

therapy devoted. solely to the psychological issues “sur--
rounding a specific offense. As a result, in a.treatment.
facility all the energies of the individual can be directed-

toward the psychological aspects of the deviant behavior.
In addition, release from the:program is often contingent
on positive change rather than ‘‘time served.”’ This type
of ‘treatment srmply cannot be provrded in "a. prison
setting. : ‘ SR

The rangc of treatment optrons avarlable in prrson is

also substantially reduced. Due to security restrictions
and.‘logistical considerations, family member: involve-
ment.in the treatment process is limited. Prisons, includ-

ing the USDB, are often located far from the family.
home. This reduces the options for family and marital.

therapy :and results in family members receiving mental
health services separate from those' of the inmate. In
contrast, a typical medical treatment facility can offer

treatment programs that - integrate. family membcrs into

the entire process.

Mental health treatment in any confinement facility is
also limited by the overall prison environment. The
personal growth that takes place in"a prison is not

subject to the same stresses present in everyday living.
The rules of conduct limit normal interpersonal rela-

tions, especially with ‘members of the opposite sex.

Access to alcohol and drugs is also reduced. Thus, when

an inmate is successful in casting off old behaviors and
thinking patterns, his or her changed state is still not
tested under ‘‘real hfe” circumstances. In a nonprison,
clinical setting, treatment can be more easxly mtegrated

into the patient’s normal living pattern thus increasing

the likelihood of lastmg change

Confrdennaltty

Confined service members often have a negatrve atti-

tude toward the mental health system. A major reason.

for this negativity is a misunderstanding of the limits on

confidentiality of mental health services. The concept of-

physician-patient confidentiality is well estabhshed in the
civilian medical’ commumty Confldentlahty means that
communications between the physician and the patient is
privileged and cannot ordinarily be’ divulged to a third
party without the patient’s permission. The ‘physician-

patient relationship has been extended to most méntal

16 _ SEPTEMBER 1989 THE ARMY LAWYER e DA PAM 27-50-201 -

-




health providers. When a service member receives treat-
ment in a military medical facility, however, confidenti-
ality and privileged communication are limited.

' Inmates may be suspicious of the mental health system

for several reasons. In many cases, inmates have received
counseling or therapy prior -to their courts-martial.
Information obtained from this treatment may have been
used ‘as evidence in their court-martial. For example,
consider the case of a service member who had entered a
government sponsored drug and alcohol rehabilitation
program . and was given the opportunity to: receive
treatment and return to service. Any information that

the individual divulged during treatment could become a '

matter of record. Comments that the service member
made about his or her family or military associates may
have seemed harmless at the time. ‘Nevertheless, the
government could use the comments of the accused to
rebut character evidence presented by ‘the accused at
trial.

In other cases, it may even ‘have been the mental
health system that first became aware of the service
member’s illegal activities and made the report to the
authorities that resulted in the preferral of charges. For
example, all medical authorities are legally obligated to
report instances of sexual offenses against - children.
Often these service members assumed that they had a
right to privileged communication in. therapy, and they
may have thought that statements made during  this
treatment could not be used against them. Such confi-
dentiality generally does not exist in the military health
care system. All health records and medical test results

are the property of the government and can be subpoe-

naed as evidence.

Inmates who arrive at the'USDB are briefed on the

limitations of confidentiality in the prison setting. They .

are made aware that any information that they give to a
mental health staff member can be used in the evalua-
tion of their potential for rehabilitation. Furthermore,
they realize that -their mental health counselor plays a
significant role in determining the institution’s recom-
mendation for parole and institutional privileges. In light
of these factors, it is not surprising that many inmates
resist treatment, are less than honest with their mental
health counselors, or feel pressured into cooperating
with mental health staff members.

These limitations on the provision of mental health
services in confinement should not be considered as
justification for not confining criminal offenders. While

mental health services provided in a treatment facility

- are certainly more extensive than those offered in any

prison, . service members are sent to prlson for break-

_ing laws. If mental health treatment is the sole Ob]CC-

tive, a service member should not be sent to prison.
Rather, outpatient or inpatient mental health services
should be mandated. If, however, confinement is deter-
mined to be an appropriate disposition, mental health
services may be provided in this setting.  Although the
USDB offers significantly more mental health- services
than the majority. of other prisons, the sentencing

“authority needs to consider the limitations that have

been discussed.

Conclusion

Ensuring that military offenders receive appropriate
mental health treatment is an important consideration

~ for the judicial system. Greater knowledge of the alter-

native methods and locations availablé for providing
mental health treatment to military offenders will allow
better decisions about appropriate dispositions. When
considering confinement, it:is important to understand
how this disposition limits both the amount of treatment
and the range of treatment options offered. The USDB
has the mission to provide confinement and correctional
treatment. It is a prison and does not have the capacity
nor resources to serve as a mental ‘health treatment
hospital or medical rehabilitation center.

: Because mental health treatment in prison ‘is not
mandatory, there is no assurance that an. offender
sentenced to prison will receive any treatment at all. The
extent to which inmates receive mental health services
while confined depends largely on individual motivation
for change. Some inmates are not motivated for change
and are uncomfortable in dealing with the risks of
change and growth. In addition, given the contingencies
that exist in a prison environment, a superficial ‘‘playing

- of the game’’ may be the only outcome. In some cases;

mental health treatment has little effect on personal
change or decreasing the likelihood of recividism. In any

" case, inmates have to accept the major burden of

rehabilitation, and the judicial system must understand

the difference between a prison and a treatment center. '

If mental health treatment is the primary goal for an
individual, then confinement is- not the appropriate
disposition. Although inmates can benefit from the
mental health services that are offered in prison, these
services are limited. Sentencing authorities must be

~cognizant of these limitations and must understand that

prison is not the universal panacea for all criminal
behavior.

Chart 1
USDB Mental Health Groups

Title ' Duration

Assaultive Offcnders‘ 50 Hours

Description

Participants have an assaultive or explosive history. Consists of some ‘
didactic material on communication and group dynamics with a

primary emphasis placed on the development and practice of
behaviors that effectively replace a power oriented lifestyle. -
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Title . ..~ ,
Child Sex Offenders

¢

Reality, Therapy

Women, Attitudes &
Stereotypes

Sacial & Coping Skills

Women’s Skills . -
Development :

. .
- 1

Sex Educatron -
Knowledge &
Attitudes ‘

Drug & Alcohol o

- Related Issues :

Stress Management in-

Conﬁnement

Advanced Stress
Management, .

Relaxation Training

Larceny Group

‘Duration

50’ _Hours

16 Hours

+.:16 Hours

16 Hours

.. .16 Hours |

16 Hours

16 Hou'rs‘
4 Hours

12 Hours .
, ’l2 Hours

16v'Hours>

. Description

Partlcrpants have commrtted a sexual offense agamst a chrld and

‘admit to their offense. Aimed at increasing insight into situational,
_emotional, cognitive, and behavioral antecedents of the offense. -

Participants are encouraged to develop alternative coping techniques

" through a combination of structured exercises, group mteractron and ’

‘ dldactrc material.

Participants have difficulties accepting responsrbllrty for their actions.’

.This primary didactic group emphasrzes current behavior. Participants
are, encouraged to develop skills in self-discipline, values clanflcatron,

and acceptance of responsrbﬂrty through exposure to 1nformatron, o

structured exercises, and group discussion. -

Participants are confined for a crime ‘against, women or have a hrstory
of problematic relationships with women. The group exammes S
attitudes and stereotypes toward women, and the group members
relationships with women in their lives.

. Participants are deficient in basic mterpersonal and coping skrlls
Sessions include role-playing potentially problematic situations and
. teaching appropnate assertive behaviors.

Partrcrpants are female inmates. Emphasrs is placed on developmg

insight, coping, and interpersonal skills through group discussion and

structured exercises.

: "Partxcrpants require increased awareness of sex related issues. Thxs
~didactic group uses group dtscussron and presentatron of .
‘informational material.

‘Participants have a confining offense mvolvmg alcohol or substance
abuse or have had a history of substance abuse. Group discussions:
focus on educational material that' outlmes the patterns and 1mpact of
substance abuse.

Participants are taught appropriate stress reduction skills.

‘Participants have adjustment problems related to confinement, This
group builds on knowledge already acqurred durmg the basrc stress
management course. !

Partrcrpants are taught systematrc deep muscle relaxatron and gurded
1magery to expand therr copmg skills.

s Partrcrpants are confined for crimes- mvolvmg property.: Sessrons are
designed to identify cognitive antecedents of criminal behavror and
include a combmatron of lectures and structured exercrses

Chart 2 ,

The foIIowmg are on-gomg, self heIp support groups that are primarily facilitated by mmates

Tltle

Alcohollcs Anonymous (AA)

Narcotics Anonymous (NA)

Retrospection, Responsibility, Resolve

& Restitution (R4)

Adult Children of Alcoholics (ACOA)

Afroamerican Cultural Orgamzatron
Latin Studies SRR

Meditation .. -

18’

Description

JPartrcrpants have identified a problematlc pattern of alcohol
‘abuse/dependency in their lives. This is a local chapter of the natronal

orgamzatlon

Partrcrpants have rdentrfred a problematrc pattern of drug abuse/dependency
in their lives. This is a local chapter of the national organization.

Participants have committed sex-related crimes. Sessions explore criminal
antecedents and identify alternative behavior patterns.

Participants with a pattern‘of substance abuse in their family of origin explore
how this may have contributed to their present cognitive/behavioral patterns.”

Partrcrpants are of Afrrcan descent and discuss a w1de range of cultural i issues.
Part1c1pants are of Hrspamc descent and discuss a wide range of cultural

issues.

Participants are taught techmques of moving meditation (Tai-Chi).
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USALSA Report

l{nited States Army' Legal Services Agéncy
The Advocate for Military Defense Counsel
DAD Notes

Drunken Driving as an Article 133 Violation -

The Defense Appellate Division has recently examined
whether simple drunken driving is sufficient to constitute
conduct unbecoming an officer in violation of article
133. ! Two recent Court of Military Appeals decisions,
United States v. Guaglione? and  United States v.
Norvell, * addressed the type of activities constituting
conduct unbecoming an officer. The issue for consider-
ation is what type of activities are prohibited by article
133 in the wake of these and other decisions. 4 With
spec1f1c regard to drunken driving, the question is
whether the drunkenness or the driving, standing alone,
was so. disgraceful as to render the officer unfit for

service or to stigmatize the officer as morally unfit to be

an officer.

It is clear that a higher standard of conduct is
demanded of officers than is required of enlisted
personnel. 5 In addition, an officer’s conduct may be
unbecoming under article 133 even though it is meant to
be private. ¢ Yet, not every deviation from the high
standard .of conduct required of an officer constitutes
conduct unbecoming an officer. 7

Recent cases have emphasized that not all conduct that
is poor judgment is sufficiently unbecoming conduct to
violate article 133, because the conduct may not seri-
ously compromise the accused’s standing as an officer.
For example, entry into a legalized house of prostitution
without participating in any sexual acuvnty or encourag-
ing accompanying soldiers to engage in sexual activity,
although perhaps poor judgment, was not conduct so

disgraceful as to render the officer unfit for service and
therefore -did not constitute conduct unbecoming an
officer. 8 It was not a violation -of article 133 ‘for an
officer to engage in mutually voluntary, private, non-
deviate sexual intercourse with an enlisted woman who
was not under his command or his supervision. ? Finally,’
a lieutenant colonel who took nude photographs of a
civilian waitress whom he supervised at the officer’s
open mess did not violate article 133 where the nude
photographs were taken with the consent of the subject
and were not used for any illicit purpose. !¢

Previous cases relating to excessive use of alcohol and
drunk and disorderly conduct as a violation of article
133 have turned upon more than merely the officer’s
degree of intoxication; the courts have considered the
time, place, occasion, and other attendant circumstances
of the officer’s conduct. ! The simple drunken driving
case is distinguishable from earlier alcohol-related cases
of officer misconduct found to be in violation of article
133. Consider the outrageous nature of the conduct in
these three cases. First, an enlisted man discovered an:
officer who was intoxicated, partially undressed, and in
bed with a female civilian employee whom he supervised;
the officer was found guilty of a violation of article
133. 12 In another case, a field grade officer, while drunk
and in uniform, violently attacked a German female and
an enlisted soldier. Several civilians and soldiers ob-
served his actions. ** Finally, a field grade officer was
twice .involved in -motor vehicle accidents while in
uniform. The accidents attracted a great deal of atten-
tion as they occurred in the early afternoon at two busy

! Uniform Code of Military Justice art. 133, 10 U.S.C. § 933 (1982) [hereinafter UCMJ]. The Manual for Courts-Martial, United -States, 1984
[hereinafter MCM, 1984] provides: ‘‘Conduct violative of this ‘article is action or behavior in an official capacity which, in dishonoring or disgracing

- the person as an officer, seriously compromises the officer’s character . .

.» Or action or behavior in an unofficial or private capacity which, in

dishonoring or disgracing the officer personally, seriously compromises the person’s standing as an officer.’” MCM, 1984, Part IV, para. 59¢(2).

227 M.J. 268 (C.M.A. 1988).
326 M.J. 477 (C.M.A. 1988).

4 For a discussion of the effect of these decisions on the scope of article 133, see generally TIAGSA Practice Note, Drugs, Sex, and Commissioned
Officers: Recent Developments Pertaining to Article 133, UCMJ, The Army Lawyer, Feb. 1989, at 62.

3 See United States v. Means, 10 M.J. 162 (C.M.A. 1981).
$ Norvell, 26 M.J. at 477.

7 United States v. Wolfson, 36 C.M.R. 722 (A.B.R. 1966).
® Guaglione, 271 M.J. at 272.

? United Stalgs v. Johanns, 20 M.J. 155 (C.M.A. 1985), cert. vdenied, 474 U.S. 850 (1985).

1° United States v. Shober, 26 M.J. 501 (A.F.C.M.R. 1986).

"' Formerly, an example of a violation of article 133 was ‘‘being grossly drunk and conspicuously disorderly in a public placé." The words *“‘grossly”’
and '‘conspicuously’’ were removed from the example of this offense in MCM, 1984, Part IV, para. 59¢(3). The ultimate issue is not merely whether
the officer’s intoxication was “‘gross’” or *‘simple,”” but that is one factor for consideration in the totality of the circumstances of the conduct.

12 United States v. McGlone, 18 C.M.R. 525 (A.B.R. 1954).
13 United States v. Akins, 4 C.M.R. 364 (A.B.R. 1951).
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intersections. The officer, when apprehended byici’vilian'

authorities, exhibited slurred speech, bloodshot eyes, and
total loss of motor coordination. 14

In the simple drunken driving situation, the arg'urncnt '

is that adequate aggravating circumstances do not exist

to support a conviction for a violation of article 133.

Trial defense counsel in officer misconduct cases should

take the government to task in proving that the accu-.

sed’s actions amounted to a violation of article 133. If

the specification appears to be inappropriately charged.

under article. 133, counsel should consider a motion to
amend the charge under Rule. for  Courts-Martial
906(b)(4) '* or seck a dismissal of the charge for failure
to state an offense. Where counsel believes the govern-
ment’s evidence has established only poor judgment and
not . actions. amounting ‘to conduct unbecoming. an of-
ficer, a motion for.a finding of not guilty under R.C.:M.
917 should be made. Counsel should examine the Gua-
glione opinion and be prepared to argue that the
offending conduct does not render the officer unfit for
service and consequently does not constitute unbecoming
conduct. '¢ Captain Allen F. Bareford.

kUse of a Prior"‘Record of Trial”’ in Aggravation

. Occasionally, trial defense attorneys must represent an
accused who has a history, of past misconduct. In such
cases, that information could cause the sentencing au-
thority to sentence the accused to a punishment greater
than that warranted by the offenses of which the accused
has been canvicted. When such information is offered as
part of a “‘record of trial”’ of a previous court-martial,
under what circumstances is such evidence admissible?

For that matter, what constitutes a ‘‘record of trial’’ of

a previous. court-martial? The recent case of Um!ed
States v. Charley V7 addressed those issues.

‘In Charley the Army Court of Military Review held
that’ the military judge ‘committed ‘prejudicial error in

admitting a summary court-martial (SCM) ‘‘record of

trial,”” including its attached documents. Sergeant (SGT)
Charley was on terminal leave, having served twenty
years in the Army, when he was court-martialed and
convicted of three specifications of making and uttering
worthless checks. During the sentencing phase of trial,
the trial counsel limited his aggravation evidence to the
introduction of documents (including the SCM “‘record

14 United >States v. Schumacher, 11 M.J. 612"(A‘.C.M'.li. 1981); :

13 MCM, 1984, Rule for Courts-Martial 906(b)(4) [hereinafter R.C.M.).
' Guaglione, 27 M.J. at 271,

' ACMR 8801178 (A.C.M.R. 29 June 1989).

: cf: trial”’) and successfully argued before court-members

that, based on those documents, SGT Charley should be
punitively discharged from the Army.

Over defense objection, the military judge admitted a

'SCM record that had been significantly expanded by

attachments. This ‘‘record of trial’’ not only contained a
Department of Defense (DD) Form 2329, '8 but also
included a Criminal Investigation Command (CID) Re-
port of Investigation, three sworn statements unfavor-
able to the accused, sworn admissions’ of thé accused, a
letter of reprimand, and post-trial matters submitted to
the convening authority. The record indicated that SGT
Charley had been convicted of wrongful appropriation.
The CID report, however, alleged that he committed
larceny, and the letter of reprimand dealt with an
offense unrelated to the - conviction (uttering a bad
check). The defense counsel objected to the attachments
on grounds of relevancy, but the trial counsel argued
that this additional information was part of the record
and admissible as evidence of SGT Charley’s lack of
rehabilitative potential. The jddge admitted ‘the entire»
record. ' C

Rule for Courts-Martial 1001(b)(3) '* allows the tnal
counsel to offer into evidence any prior civilian or
mxhtary convictions of an accused. The record ‘of the
prior conviction may be used to prove that conviction. 20
In Charley, however, the 'Army court ruled that, except’
for the post-trial submissions, the 'attachments weré not
part of an SCM record. Even if’ they were, '‘an
independent showing of their relevancy is necessary as a
requisite to admissibility.’’ 2! ,

The court then opined that caselaw did not favor
government attempts to introduce entire records of trial
into evidence during sentencing proccedmgs and that, as
a general rule, the government’s introduction of verba-
tim and summarized trial records should not be permlt-
ted. After analyzing and distinguishing United States v
Wright 22 and United States v.' Nellum' 23 (two cases that
upheld the admission of portions of prior records of
trial), the court concluded that the relevancy of portions

. of records of trial or -attachments to them had to be

individually determined by the military judge. The court
then ruled that attached documents cannot be ‘‘boot-
strapped’’ into evidence as part of a record of trlal if
there is an objection. 24 .

'® This form usually contains only procedural information, the pleas, findings, and sentence of a SCM. This normally comprises the SCM record of

trial. Charley, slip op. at 2.

19 R.C.M. 1001(b)(3).

* R.C.M, 1001(b)(3) discussion. .

2 éharley, slip ep. at 2-3. -

22 0 M.J. 518 (A.C.M.R.), pet. denied, 31 M.J. 309 (C.M.A. 1985).
24 M.1. 693 (A.C.M.R. 1987).

"" Charley, slip op. at 3-4.
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Consequently, the court found the CID report inad-
missible under Military Rule of Ev1dence 803(8). 25 The
letter of reprimand was also found to be erroneously
admitted, because the record failed to establish a proper
independent basis for either its relevancy or admissibil-
ity. Finally, the court found that the post-trial matters
submitted to the convening authority, although appear-
ing to be part of the SCM record of trial, were not
admissible as evidence of a lack of rehabilitation poten-
tial or as part of the SCM record of trial. The
government failed to meet its burden of showing that the
submissions ‘‘were independently admissible and should
be .considered by the members during their sentencing
deliberations.’’ 26

In its decision, the Army court noted that, due to the
adversarial nature of the sentencing process and the
inflexibility of the rules limiting accurate sentencing
information (i.e., R.C.M. 1001), the fact that the
process may often benefit the accused represents ‘‘the
systematic costs of having court members determine
sentences.”’ 7 Because the documentary evidence was
admitted erroneously and the trial counsel clearly ex-
ploited that evidence in his sentencing argument to the
court members, the Army court held that the error

-materially prejudiced SGT Charley’s right to a fair tnal.

In addition to clarifying the evidentiary status of
records of trial, the Charley case provides guidelines for
trial ‘defense counsel in evaluating the admissibility of
derogatory information on sentencing. Timely objections
to inadmissible evidence during thé sentencing phase of
trial are necessary in order to limit the chance for
sentence enhancement and to preserve the lssue for
appeal. Captain Alan M. Boyd.

Kidnapping: How Far Is Enough?

What circumstances must exist in order to convict ‘a
soldier for kidnapping? Need the detention last for.a
substantial period of time? Must the asportation be for a
great distance? For example, does a kidnapping take
place when Mr. B forces Miss C into his car where he

2 MCM, 1984, Mil. R. Evid. 803(8) [hereinafter Mil. R. Evid 803(8)] (public reports admissible as exception to hearsay, ‘‘excluding...

rapes her, then drives for a block and pushes her out of
the car? What if a store clerk is robbed, tied up, and
locked in a shed right behind the store?

The analysis of this issue is complex and the determi-
nation varies with the definition of kidnapping .applied
to the facts. Under the traditional or majority view, 28
both Miss C and the clerk were kidnapped. The result is
the opposite, however, when the minority view is
applied. 2° ’

A military accused can be proseculed for kidnapping

under three distinct theories: 1) as a violation of state

law under the Assimilative Crimes Act;3 2) as a
violation of federal law pursuant to the Lindbergh
Act; 3 and 3) as conduct that is service discrediting or
contrary to good order and discipline in the armed
forces under article 134. 32 Thus, either the traditional
view or the minority view may be applied in courts-
martial, dependmg upon Wthh theory the government
uses to prosecute the case. This anomaly in military
practice can cause confusion in charging, prosecuting,
and defending kidnapping cases.

The Army Court of Military Review has recently
addressed kidnapping in the military in United States v.
Lewis. 33 A review .of the record of trial in Lewis
indicates that the accused pleaded guilty to kidnapping
and admitted the following facts. The alleged victim,
Miss K, without invitation, jumped into the cab occu-
pied by the accused and willingly accompanied him to
his hotel room, where they discussed various sums of
money in exchange for sex. Failing to agree upon a
price, -the accused and Miss K went to dinner. After
dinner they returned to the hotel room and resumed
negotiations. When they failed to reach an agreement on
the sum, Miss K attempted to leave. The accused
blocked the exit, slapped her, and carried her to the bed
where he indecently assaulted her. During the assault,
the accused held a knife to Miss K’s throat. He then
released her and told her to get dressed and leave the
room. He refused to let her use the telephone. After

matters

observed by police officers and other personnel acting in a law enforcement capacity’’).

26 Charley, slip op. at 5.
27 1d., at 6.

8 The traditional view is that any seizing and carrying away of the victim is sufficient to sustain a convnctlon for kidnapping without regard to

duration, distance, or circumstances.

2% The minority view, adopted by the MCM. 1984, Part IV., para. 92c(2). requires that the holding‘ be more than a momentary or incidental

detention committed as part of another crime.

30 18 U.S.C. § 13 (1982). The laws of states are applied in areas of federal jurisdiction to punish crimes not specifically addressed by Congress. -

3 18 U.S.C. § 1201(a) (1982):

Whoever unlawfully seizes, confines, decoys, kidnaps, abducts. or carries away and holds for ransom or reward or otherwnse any person except
in the case of a minor by the parent thereof, when (1) the person is willfully transported in interstate or foreign commerce; (2) any such act
against the person is done within the special maritime and territorial jurisdiction of the United States . . .; (3) any such act is done within the
special aircraft jurisdiction of the United States . . .; (4) the person is a foreign official . . ..

32 UCMIJ art. 134. The offense requires: 1) that the accused seized, confined, inveigled, decoyed, or carried away a certain person; 2) that the accused
then held such person against that person’s will; 3) that the accused did so willingly and wrongfully; and 4) that, under the circumstances, the
conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed
forces.

33 ACMR 83800838 (A.C.M.R. 7 June 1989). The Army Court of Military Review first addressed the anomalous military kidpapping laws in United
States v. Jeffress, 26 M.J. 972 (A.C.M.R. 1988), pet. granted, 28 M.J. 154 (C.M. A. 1989). See TIAGSA Practice Note, The Military’s Anomalous
Kidnapping Laws, The Army Lawyer, Dec. 1988, at 32.
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“Miss K dressed, the accused forced her to leave wrthout
‘her coat and shoes

The Army Court of Mllltary Revrew addressed the
issue of whether the detention of Miss K was kidnap-
pmg The court noted that the definition of kidnapping
in UCMJ article 134 originally adopted the traditional
“view from 'federal statutory law. 3¢ The President, how-
ever, adopted the ‘‘emerging minority view”’ in the 1984
Manual change. In Lewis the Army court held the plea
improvident, stating that ‘‘[e]vidence of detention other
than that necessarily resultant from appellant’s assaultive
and threatening conduct against the victim is de
minimis.”’ 3 Thus, the Army court essentially applied
the modern theory. In so holding, thé court noted its
prior decision in United States v. Jeffress. * The Army
court in Jeffress, citing UCM]J articles 36 and 56 37 and
Ellis v. Jacob, 8 held that the President’s rulemaking
authority does not extend to matters of substantive
military - criminal law and, therefore, the attempt to
adopt the minority view was invalid. The Court of
Military Appeals has not yet directly addressed the 1984
Manual’s kidnapping provision. The court has granted
review of the Jeffress decision, and the kidnapping issue
will be addressed by the court in the near future. *

’

The law is in a state of flux concerning kidnapping.
The President has adopted the emerging minority view,
thus substantially changing the traditional approach, but
the Army Court. of Military. Review has ruled that this
change is beyond the powers of the President. 4° There-
fore, at present, it appears the traditional definition of
kidnapping ‘is still in effect. Defense :counsel should
continue to analyze and assess kidnapping charges with
reference to the traditional view -and not rely solely on
the Manual description of the offense.” Pending the
ultimate resolution of Jeffress by the Court of Military
Appeals, an accused presently relies on a ‘‘momentary’’
or “‘incidental”’ movement defense at his peril when
charged with kidnapping under military law as conduct

" 18 U.S.C. § 1201(a) (1982); see supra note 31.

33 Lewis, slip op. at 4.

service dlscredltmg or contrary to good order and
dlscrplme Defense counsel should remam aware, how-

‘ever, that the favorable mlnonty view (excludmg “inci-

dental” or “momentary’’ detentions from the scope _of
krdnappmg) may still be available to the defense if the
accused is charged under an assrmllated state statute, 4!
Captam Pamela J. Dominisse. '

Handling Permissive Inferences

At a court martial with members, the mllltary judge
must instruct each member to resolve any reasonable
doubt of guilt in favor of the accused. 42 Instructions on
permissive inferences, 4 however, may invite -the ‘mem-
bers to do the opposite. For example, in a bad-check
case, the judge will tell members they can infer the

;knowledge and intent ¢lements of the offense from

evidence that the accused failed to cover his or her check
within five days after receiving notice of its dishonor. #
Framed as something the law permits but does not
require, the instruction encourages a fmdmg based on
what ‘the law allows rather than what the member
personally finds from the evidence. It invites the member
to resolve in favor of the government what may be, in
the juror’s mind, a reasonable doubt of the accused’
guilt.

Though not required, these instructions are constitu-
tionally sound as long as the logic of the inference is
reasonable. 45 Therefore, getting the judge to drop the
instruction is unlikely. Defense counsel may nevertheless
persuade the judge to tailor the instruction so that it
more precisely performs its. only legitimate function—
providing an example of how circumstantial ev1dence
works. 46 Counsel can make two requests: 1) give the
permissive-inference instruction with the instructions on
circumstantial evidence rather than with those on the
elements of the offense; and 2) phrase the instruction as
an example of how circumstantial evidence works rather
than as a special conclusion that the law ‘permits if the

36 United States v. Jeffress, 26 M J. 972 (A. C M. R 1988); pet. granted, 28 M J. 154 (C.M.A. l989)

37 Article 36 provides, in pertinent part, that pretrial, trial, and post-trial procedures may be proscribed by the President. Article 56 states that the
punishment that a court-martial may direct for an offense may not exceed such limits as the President may prescribe for that offense.

®26 M. J 90 (C ML.A. 1988).

39 The issue on which the petition was granted was:

Whether appellant’s plea of guilty to kidnapping is improvident in light of the fact that appellant moved the v1ct1m an mconsequentlal dlstance

and detained her only long enough to complete another charged offense.

28 M.J. 154.
40 Jeffress, 26 M.J. at 975.

4l Id. at 974 (mterpretatlon of state statute by state appellate court s determine whether tradmonal or modern view govems)

2 UCML art. 51(c)(2); R.C. M.. 920(e)(5)(B).

4 E.g., Dep't of Army, Pam. 27-9, Military Judges’ Benchbook ¢ May 1982) [heremafter Benchbook] See paras 3- 76 1 to 3-76.6 (C3, 15 Feb

1989) (various dealings with drugs may be inferred to be wrongful in the absence of evidence to the contrary), 3-90 (C3, 15 Feb. 1989) (for larceny,
may infer accused took property discovered in his knowing, conscious, and unexplained possession; failure of custodlan to account for property when
an accounting is due permits an inference that the custodian has wrongfully withheld the property) B

44 Benchbook, para. 3-95b note 2 (C2, 15 Oct. 1986); see UCM]J art. 123a.
43 Fran_cis v. Franklin, 471 U.S. 307, 314-15 (1985) (dictum); County Court of Ulster v. Allen, 442 U.S. 140, 168 (1979).

46 See Manual for Courts-Martial, United States, 1969 (Rev. ed.): para. l38a(2) (*‘permissible inferences . . .

are merely well-recognized examples of,
the use of circumstantial evidence’’); Benchbook, para. 7-3, note 1. i
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panel cannot otherwise resolve the issue. Additionally,
counsel may want to suggest that the judge include an
inference consistent with the defenses theory of the
case.

The origins of these instructions reveal their menace
and why modifying them will better serve the factfinding

process. Generally, permissive inferences are remnants of °

legislative attempts to ease the government’s burden of
proof. 47 Many of the jury instructions spawned by these
attempts have proven unsound, essentially on two ratio-
nales: 1) they shift the burden of proof to the accused;
and 2) they i lmpmge upon the accused’s right to have the
jury decide his case. 4% These attempts have been saved
on appeal, however, by judges who phrase their instruc-
tions to colorably fit within a proper .part of the
factfinding process, that is, the drawing of inferences. 4°

Inferences are critical to the factfinding process. They
bridge circumstantial evidence and the ultimate issues in
a case. In a criminal case, the factfinder is looking for
discrete aspects of a past event, namely, the elements of
a crime. By the time of -trial, what remains of the event,
broken off from the past as it is, will always be
fragmentary—a fingerprint, the memory of a witness,
broken pieces of glass. These fragments may or may not
directly portray the discrete aspect for which the fact-
finder is searching. When they:do, the fragments are
direct evidence, and resolving their credibility resolves
the issue. When they do not, they are circumstantial
evidence and, even after sorting -out credibility, the
factfinder still must use his or her common sense and
general knowledge % to infer or not infer the: ultimate

" fact. Circumstantial evidence, then, is evidence which,

even if believed, necessntates the drawmg of an inference
to reach the ultimate fact. :

Drawing the inference 1is ‘solely the function of the
factfinder, 5! not, as the permissive-inference instructions
suggest, a function of the law. The instructions can
probably pass constitutional muster in their present
form, 52 but, coupled as they are with the instructions on
the elements of the offense and phrased as something the
law allows, they nevertheless remain a thorn for the
presumably innocent accused. While their language no
longer denotes their original function, the connotation

remains: If the government proves predicate-fact A |

beyond a reasonable doubt, the panel can find ultimate-

. evidence has left a reasonable doubt in the juror’s mind

about ultimate-fact B.
Therefore, in a urinalysis case, for example, defense

" ‘counsel should ask the judge to modify the standard

instruction on inferring wrongfulness and, instead of
giving it with the description of the elements of wrongful
drug use, give it with the instructions on circumstantial
evidence. The circumstantial evidence instructions now in
the Benchbook already provide a place for instructions
on permissible inferences. 5* Using the model already in
the Benchbook, the inference instruction could be modi-
fied as indicated in the sample below. Italicized sec-
tions are recommended additions to the existing instruc-
tion. Lined through sections indicate recommended
deletions.

Here are two examples .of how circumstantial evi-
dence might work. In this case, evidence has been
introduced that . the accused’s urine contained a
“metabolite derived from marijuana. Based upon this-

» evidence, as well as your common sense and general
knowledge, you may justifiably infer that the ac-
cused used marijuana and that such use was wrong- .
ful, that is, the accused knew the contraband nature
of the marijuana and had no Iegal jusnftcanon or
_excuse for using it.

depcnd—m:on—ehe—faets—and—eﬂeumstances—as—wd-l—as‘
other—evidence—in—the—ease: On the other hand,
evidence has also been introduced that appellant is a
law-abiding citizen. Based upon this evidence, as
well as your common sense and general knowledge,

. you may justifiably infer that the accused did not
know . the contraband nature of the marijuana.
These -are merely examples. What inferences you
-draw depends on your independent assessment of
the evidence. Nevertheless, if you cannot in good -
- conscience draw an inference necessary for a fi ndmg
of guilt, you must acquit the accused.

Such an instruction properly focuses the panel on its
responsibility as the factfinder. The permissive inference
instructions that now appear with the elements of an
offense are unnecessary and may invite a panel to
abdicate its responsibility by letting the instruction draw
the necessary inference for them. Inferences are for
human beings to make. If a panel member, in good

.conscience, cannot make a necessary inference in a case,

then a reasonable doubt exists; an instruction should not

fact B, regardless of whether, upon reflection, the invite a member to ignore it. Captain Brian D. Bailey.

47 E.g., UCM)J art. 123a; see generally Anderson, Article 123(a): A Bad Check Offense for the Military, 17 Mil. L. Rev. 145 (1962). The inference of
wrongfulness in military drug offenses comes from a federal statute, since repealed, that made possession of a narcotic drug presumpuve proof that
its possessor knew of its importation. United States v. Greenwood, 19 C.M.R. 335, 338-39 (1955).

48 E.g., Carella v. California, 57 U.S.L.W. 4731 (U.S. 1989) (per curiam) (reversing a lower court decision that had upheld this jury instruction:
‘“any person who . . . wilfully and intentionally fails to return [a rented] vehicle to its owner within five days after the lease . . . has expired shall be
presumed to have embezzled the vehicle’).

“Eg., County Court of Ulster v. Allen, 442 U.S. 140 (1979) (upholdmg an instruction based on a New York statute that made the presence of a
firearm in an automobile presumptive evidence that everyone present in the vehicle possessed the firearm).

30 See supra note 46; c¢f. Benchbook, para. 2-29.1 (C2, 15 Oct. 1986) (‘‘you are expected to utilize your own common sense, your knowledge of
human nature and the ways of the world”’).

31 See Carella at 4732-33 (Scalia, J., concurring); ¢f. Bollenbach v. United Slales, 326 U.S. 607 (1946)

52 Cf. United States v. Pasha, 24 M.J. 87 (C.M.A. 1987) (inference of ‘‘taking’’ in larceny case from evidence of possessron) United Slates v. Ford
23 M.J. 331 (C.M.A. 1987) (inference of *‘wrongfulness’’ from evidence of drug use).

3 Benchbook, para. 7-3, note 1.
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“iTrial ‘Counsel Forum

R B When the Bough Breaks:
S T Parental Dlsclplme Defense in Child Abuse Cases

[ERETEE . R . . s . o

i Major James Hohensee

Trial. Counsel Assistance Program

Many trral counsel seek advrce from the Tnal Counsel
Assrstance Program regardmg child physrcal -abuse
‘cases 1-Many of these mqumes center on questions
concerning' parental  discipline. Will parental discipline
pose a defense to physical abuse of the child? Where is
the line between discipline and abuse? Does the intent of
the parent govern or is there a societal standard? ThlS
artlcle wnll explore some of these questrons '

Once a defense is placed in 1ssue, Rule for Courts-
Martial 916(b) 2 requires the government to prove be-
yond a reasonable doubt that the defense did not exist.
A problem facmg any prosecutor challenged by the
“‘discipline defense’” is _defining exactly what the
‘““defense is and what element(s) of .the offense it
concerns, The ‘parental dlscrplme question is extraor-
dinarily complex It embraces a number of defenses and
legal concepts, Before a prosecutor can defeat a defense
beyond a reasonable doubt, he or she must know what
the defense is. Untying the Gordian knot of parental
discipline can be a source of consrderable frustratron

It. is' not the purpose of this “article 5to' provide a
comprehensive review of the law surrounding the poten-
tial charges in child physical abuse cases.:Nonetheless, a
review of some of the military offenses involved in child
physical "abuse will :help the subsequent analysis of the
‘“discipline defense.”’ lelan offenses will generally
follow similar patterns ‘

1 “Ph'ysical abuse’’ is used here to differentiate these offenses from those child abuse cases that are sexual in nature.

‘Military Charges Likely in Child Physical Assault Cases

"The 'offense charged in a child physical assault case
will ‘depend on whether the assault-results in death.
Where death has resulted; the Uniform Code of Military

Justice ? allows for charges of murder under article 118

(1) 'and (2), * manslaughter ‘under article *'119,% ‘or

negligent homicide under article 134, ¢ Where death does

not result, ' assault ‘offenses under article 128 7 and
assault with intent to kill under article 134 8 will -be
implicated. Maiming under article 124 ® is also a poten-

tial charge where a child is serlously m_]ured by an

assault but does’ not die.

For purposes of dlscussmg the “drscrplme defense," it

“is important ‘to recognize that some of these offenses

require a specific intent, while others require: only
general intent. . Article 118(1) requires .a premeditated
design ;to kill the victim. 1 Unpremeditated murder
under article 118(2) and: voluntary manslaughter under
article 119(a) require a specific-intent to kill :or inflict
great bodily harm. !* Article 119(b)}(2), involuntary man-
slaughter, and article 134, negligent homicide, require
only a  general intent, ‘because they are crimes of
negligence.  Article 128 includes the general..intent of-

fenses of simple assault, !> assault'consummated by a

battery, 13 assault consummated by-a battery on a child
under the age of sixteen, and aggravated assault with a
means or force likely to inflict grievous bodily harm. 4
It ‘also includes the specific :intent offense of intention-
ally inflicting - grievous bodily ‘harm. !5 The article :134

2 Manual for Cotirts- Mamal Umted States, 1984 Rule for Courts- Martial 916(b) [heremafter R.C.M. 916(b)]

5 10 U.S. c §§ 801-940 (l982) {heremafter UCMJ]
4 UCMJ art. 118 (1) and (2).
$ UCMJ art. 119. S
sucMyar. 134,
TUCMIJ art. 128, - <

8 UCMIJ art. 134,

® UCMJ art. 124.

B ! y B

'® Manual for Courts- Marual Unued States, 1984, Part IV, ‘para. 43b(l)(d) [heremafter MCM 1984]

Y MCM, 1984, para. 44b(1)(d).

12 United States v. Frazier, 14 M.J. 773 (A.C.M.R. 1982), pet. demed 16 M J.93 (C M.A. 1983).

13 See United States v. Allen, 10 C.MR. 424 (A B R. 1953)
Il ld
' MCM, 1984, Part IV, para. 54b(4)(b)(iv).
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assault offenses :require the specific intent to:kill. 6
Maiming has been held to be a general intent -offense,
but it does require a specific intent to cause some
mjury o

Justification

The starting‘ poim for the examination of the ‘‘disci-
‘pline defense’’ is whether or not such a defense has been
recognized ‘in the United States. No less an authority
than the Supreme Court of the United States has
recognized a right to employ physical force in disciplin-
ing a child. *® In civilian jurisdictions throughout the
country, the law recognizes a parent’s right to physically
discipline his or her child. ' Military criminal law has
also recognized a parental right to physrcally discipline a
child. 2 Society recognizes that certain assaults are
lawful, including the parent’s right to physically restrain
or punish a child.

This basic premise - is the heart of any dlsc1plme
defense. The accused individual claims that the conduct
is lawful. Assaults must occur ‘‘wrongfully,”” that is
without ‘‘legal justification or excuse.’” 2! Discipline
provides the legal justification. The Manual for Courts-
Martial terms this the defense of justification. ‘“A death,
injury, or other act caused or done in the proper
performance of a legal duty -is justified and not
unlawful.”” 22 The duty is that of a parent to provrde
instruction and restraint to a child.

This defense of justification is not, however, without
limits. Society cannot tolerate unrestrained violence
against a child committed in the name of discipline.
There is a boundary or .standard beyond which the
“‘discipline defense” will not extend. Courts, however,
have had difficulty defining ‘the standard. Two schools
of thought have emerged and, in-some cases, have beén
merged. One standard looks to the parent’s intent; the
second applies a ‘‘reasonableness’’ standard to the force
involved.. : -

Intent

““A parent is not criminally liable merely because the
members are of the opinion that the punishment inflicted

‘is immoderate or excessive. To be criminally liable, the

parent must inflict the injury malo animo, i.e., with
malice.” 23 Although it is the minority opinion in the
United States, 2¢ the ‘‘malicious intent” or “‘cruelty”
standard articulated by the Air Force Board of Review
in 1960 has appeared in a number of. military
opinions. 2* The facts giving rise to his rule are tragic.

Airman Moore was ‘convicted of the unpremeditated
murder of his adopted daughter. In his confession,
Moore indicated that he had beat his daughter with a
rubber hose because she had wet her pants and dis-
obeyed her mother. When her mother subsequently told
her to’ go to the bathroom, the child again balked.
Moore swung- at her, she ducked, and he hit her,
knocking her to the floor. Later that evening the child
began to have labored breathing and blurry eyes. She
complained of a pain in her leg. After being put to bed,
she asphyxiated on her own vomit. The autopsy demon-
strated that the majority of the child’s body had been
subjected to severe multiple blows.

At trial, . the accused’s wife testified that Moore had
struck the child only a few times and that she had beaten
the child. The panel convicted the accused of unpremedi-
tated murder. The Air Force Board of Review affirmed
the conviction, holding that the beatings were so severe
that they provided sufficient ev1dence of the requrred
malice. 26"

Malicious intent is more a concept of mens rea. Under
this theory of law, the parent who strikes a child without
an evil or criminal intent should escape liability. In
Mullen v. United States, > for example, a mother
escaped liability for keeping her children chained because
the child abuse statute required a cruel state of mind.

Like Mullen, most of the civilian cases that are cited
for this minority proposition rely on statutes that make

-

16 MCM 1984, part IV para. 64b(2) Although there are other. mtems that could give rise to-an article 134 assault charge, they are not generally

pertinent to child physrcal abuse cases.

7 United States v. Hicks, 20 C.M.R. 337 (C:M.A. 1956) See also MCM, 1984, Part IV, para. 50b. The elements of maiming mclude an intent to
cause some injury, although not necessarily the specific injury that gives rise to the charge of maiming. Thus, one can be guilty of maiming if the
individual was engaged in general intent crimes of assault and battery or assault with a means or force likely to inflict grievous bodily harm if the
assault results in the serious disfigurement of the victim or the loss or impairment of a member or organ of the victim’s body.

'® Ingraham v. Wright, 430 U.S. 651 (1977). The case addresses the issue of a teacher’s right to use force in disciplining a- child. “At common law a
single principle has governed the use of corporal punishment since before the American Revolution: Teachers may impose reasonable but not

excessive force to discipline a child.”’ 430 U.S. at 661 (citations omitted). '

1S See generally Annotation, 1 A.L.R. 38 (4th ed. 1980).

20 See, e.g., United States v. Moore, 31 C.M.R. 282 (C.M.A. 1962); United States v. Brown, 26 M.J. 148 (C.M.A, 1988).
2! Dep’t of Army, Pam. 27-9, Military Judges’ Benchbook, para. 3-102 (1 May 1982) (C1 15 Feb. 1985),

22 R.C.M. 916(c).
23 United States v. Moore, 30 C.M.R. 901, 910 (A.F.B.R. 1960).
24 See United States v. Winkler, 5 M.J. 835, 836 (A.C.M.R. 1978).

35 See, e.g., United States v. Houghton, 31 C.M.R. 579 (A.F.B.R. 1961); Winkler, 5 M.J. at 836.

26 Moore, 30 C.M.R. at 901.
27 263 F.2d 275 (D.C. Cir. 1958).
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the cruel or malicious intent an element of a crime. 2¢ In
such cases, the defense ex1sts because of the way the
‘statute is drafted.

. The - language from Moore regardmg malicious
intent’’ is much broader.. In theory, it is not limited to
specific intent elements. In practice, however, the mili-
tary courts apply the standard to counter specific intent.
The Court .of -Military Appeals’ decision in Moore
vividly illustrates this point. 2°

- 1In its analysis of the Moore case, the Court of
‘Military Appeals concluded that the panel had been
improperly instructed. The law officer instructed on the
elements of unpremeditated murder. He did not instruct
on any lesser included offenses. The Court. of Military
Appeals concluded that the panel should have been
instructed on .involuntary manslaughter. The court
-reached this decision because there was evidence. that
showed that Airman Moore did not intend- to . kill or
inflict grievous bodily harm on his daughter. *‘[T]here is

. .-in the record a plenitude of evidence which, if
believed, would be inconsistent with theexistence of an
intent to kill.”’ 30 The court listed a number of factors.
Among them was the accused’s stated purpose of cor-
recting his daughter. The court indicates that such a
purpose serves to defeat the element of “‘intent to kill or
inflict grievous. bodily harm" that is necessary to an
article 118 convrctron v

If the Air’ Force board’s language is correct the
parental intent to inflict punishment wouid constitute a
defense to any criminal responsrbllrty because no general
criminal ‘intent, or mens rea is present. The Court of
Military ‘Appeals decision, however, ‘treats the intent to
punish ‘as a defense to particular specific intent’ elements,
not as a general defense.

ln another mrlrtary decrslon the defense of a lack of
“_evrl intent’” was raised against the _general intent
offenses of maiming and assault on a child under the age
of sixteen. 3! In that ‘case, the government urged ‘the
Army Court of Military Review to reject the minority
position in favor of the more widely accepted reason-
ableness standard. The Army court avoided the issue.
“IAlny brutal act (i.e. beyond reasonable limits) which
results: in injury is proof of ‘malice and “of guilty
intent.”” 32 This is exactly the rationale the Air Force

board used in Moore to provide the evidence of malice.’

The brutality -of the attack—its unreasonable nature—
supplies the evidence of ‘‘evil intent.”

The “‘discipline defense’’ thus embraces at least two
theories of intent. It may serve as a general denial of
criminal intent or it may serve as a denial of particular
elements of specific intent. In the latter theory, it
constitutes a defense only to those specific.intent of-
fenses described earlier in this. article. Appellate courts
have employed that theory to grant relief. In the former
theory, it constitutes a general defense that has not ‘won
relief in the military appellate courts.

Reasonableness

The majorrty view in the United States follows the
obJectrve standard of reasonableness.

The use, attempt or offer to use force upon or
- toward the person of another is lawful when used in

a reasonable and moderate manner by a parent or
his authorized agent or a guardian ‘in the exercise of
“lawful: authorrty 10 restram or correct his chrld or
ward, 3

This is a "reasonable parent” theory It recogmzes
that there is a limit on .a parent’s ability to drscrplme,
but does not specifically define those limits. It is . fact
specific and allows the trier of fact to consider a number
of factors. . -

~ It is not possible to legisla’tively lay down any fixed -

- parameters of “reasonable d1sc1plme” of a child.

- Whether in any partlcular case " the ‘punishment

- inflicted was permissible or excessive must necessar-
ily depend on the age, condition, and drsposmon of
the child as well as the - attendant circumstances. *

Finally, - the standard -is gauged by ‘the ‘societal stan—
dard of reasonableness.: The :reasonableness: standard 1is
not a measure of reasonableness as viewed by the parent.
That would be nothing more ‘than a restatement of the
““malicious intent’’ standard. ‘‘The focus is on the
welfare of the child and not on the parent’s liberty of
action.’’ 35

The language in military decisions'mdicates a tendency
toward this standard. ‘As noted in the - discussion of
intent, military courts have used the reasonableness of

“the force involved as a measure of malicious intent. 36

28 See supra note 19, The cases cited in section ll[a] rely on statutes that require “‘cruel’’ or k“malieious‘” treatment of the child.

2 Moore, 31 C.M.R. at 288,
30 14

3t Winkler, S M.J. at 836.
32 4.

33 State v. Singleton, 705 P.2d 825, 826 (Wash, Ct. App. 1985) (emphasis added).

34 Kama v. State, 507 So. 2d 154, 159 (Fla. Dist. Ct. App. 1987).

‘

3% Singleton, 705 P.2d at 827, See also People v. Alderte, 347 N.W.2d 229 (Mlch Ct, App 1984), Alderte rejects a defense clalm that the
reasonableness of the punishment should be viewed through-the eyes of the accused. The accused claimed that he had been subJected to equally

severe punishment as a child.

36 See Winkler. 5§ M.J. at 836.
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- Because those courts have found that unreasonable force

satisfies the requirement of proof of a malicious intent,
those decisions have, in fact, adopted the reasonableness
standard. Other military decisions have used both the
*‘evil intent’* and the reasonableness standard. 37

Modél Penal Code

A third standard merits discussion because it has
recently been cited by the Court of Military Appeals.
This is the Model Penal Code’s provision regarding the
use of force by a parent.

The use of force upon or toward the person of
another is justifiable if:

(1) the actor is the parent or guardian or other
person similarly responsible for the general care and
supervision of a minor or a person acting at the
request of such parent, guardian or other responsi-
ble person and:

(a) the force is used for the purpose of safeguarding
or promoting the welfare of the minor, including
the prevention or punishment of his misconduct;
and . ,

(b) the force used is not designed to cause or known
to create a substantial risk of causing death, serious
bodily injury, disfigurement, extreme pain or mental
distress or gross degradation, 39

- This standard focuses on the parent’s belief in the
necessity of the force. When that belief is reckless or
negligent, the defense will fail against any offense that
makes negligence or recklessness the standard for culpa-
bility. Thus, a negligent belief in the necessity of the
force would allow a conviction for involuntary man-
slaughter under an article 119(b)(2) theory, but not a
conviction for unpremeditated murder.

Accident

‘The standard defense of accident or misadventure is
another strand in the complex web of the ‘‘discipline
defense.”” The Manual states: ‘“A death, injury, or other
event which occurs as the unintentional and unexpected
result of doing a lawful act in a lawful manner is an
accident and excusable.'’ 40 '

This aspect of the defense arises where a child is
seriously injured or killed. The parent defends on the
theory that he or she was punishing the child. The extent
of the injury indicates a force or means inconsistent with
ordinary discipline and, consequently, a disciplinary

37 See, e.g., United States v. Brown, 26 M.J. 148 (C.M.A. 1988).

intent. The parent responds that the injury or death
occurred as an accident during the discipline. For
example, the parent might claim that the child sought to
avoid a spanking, twisted and fell against a sharp object.
This is not a new' ‘‘discipline defense,”” but is- a
traditional accident defense. The Court of Military
Appeals has recognized that accidents may arise in
parental discipline situations. 4! -

- Analysis:

The “‘malicious intent” standard is unsatisfactory and
the military courts know it. For some reason they have
been unwilling to completely .repudiate the concept.
Perhaps this is because it is easily confused with the
denial of the specific intent in certain of the offenses.
The ‘‘malicious intent>’ standard as a general defense
may be repudiated and a parent could still claim that it
was not his or her intent to kill the child where that is a
specific intent element. This is essentially what has
happened to the defense of partial mental responsi-
bility. 42 That defense no longer acts as a general defense
to all criminal liability, but it may serve to negate
specific intent, ‘

A preliminary question in a claim of justification
relying on child discipline must be: Was the assault an
attempt to discipline the child? If the answer is yes, the

- analysis should move on to specific intent questions and

questions concerning the reasonableness of force. If the
answer is no, then no further inquiry need be made
because no justification exists. If the parent crosses the
line, giving vent to anger or hostility rather than seeking

to educate and control, justification is . defeated. The

military courts may refuse to repudiate the *‘malicious
intent” concept because they have confused that general,
mens rea defense with this threshold question of justifi-
cation. If that is the case, then it is time to end the
confusion. :

With regard to specific intent, a claim of intent to
discipline may counter a specific intent to kill, absent
evidence to the contrary. After all, a parent could ot
reasonably claim he or she sought to discipline the child
by killing him or her. But should such a claim of intent
to discipline be able to defeat the intent to inflict great
bodily harm? Good intentions or lack of ill will do not
necessarily mean that the person does not intend to
inflict a particular harm. It is possible to envision a
person who intends to discipline and intends to inflict

great bodily harm. The person who was brutalized as a

child and who views that as the proper method of
discipline is one such example. 43

3 Id. at 150. Although lhe‘ Courl of Military Appeals noted the provision of the Model Penal Code, it did not adopx them as its standard. Rather,
the court conducted its analysis under both the “‘malicious intent’’ and “‘reasonableness’’ standards. : : :

3% Model Penal Code § 3.08 (1985).
4O R.C.M. 916(f).

4! See United States v.” White, 23 M.J. 84 (C.M.A. 1986). In WWhile‘the accused told investigators that he had attempted to hit the éﬁild with his

fingers but missed. In admitting evidence of “*battered child syndrome

that the Iethal blow was not the result of an accident." 23 M.J. at 87.

42 See Ellis v. Jacob, 26 M.J. 90 (C.M.A. 1988).
3 See, e.g., Singleton, 705 P.2d at 826; Alderte, 347 N.W.2d ar 229.

,'" the Court of Military Appeals noted that ‘‘the Government had to prove
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.. As noted earlier,, the justification defense of discipline
must.have limits to prevent unrestrained violence against
~a-child committed in the name of  discipline. :The
““malicious . intent** standard does not serve. that end.
Nor does it serve that end  to allow .a parent to
intentionally inflict great bodily harm -and deny mali-
cious -intent because the parent -also intended to disci-
pline the child. The “‘discipline defense’” should extend
into the area of parental intent only to the extent that it
is a threshold question of the justification or accident
defenses and to the extent that it counters a specific
-intent ‘to kill: Beyond that, the’ proper measure of the
justification defense is the reasonableness of the force
-employed. Justification requires that the legal duty be
"‘properly performed » 44 The proper performance of
discipline ‘is found in the reasonable exercise of force.
‘Society imposes the duty ‘and society places the limits on
‘the degree of that force ‘

“R.C:M. 916().

' Conclusion . .-

The mlhtary prosecutor faced wrth a “dlsclplme
defense’® faces an unposrng array. of legal concepts
bundled. into what appears to be one defense, The
military courts have avoided setting clear guideposts on
the legal theories they are following. As a result, the
government must be prepared to prove a lack of intent
to discipline, general malice, unreasonable force, and, in
some -instances, . specific intent to kill, injure, or‘inflict
great; bodily barm. Additionally,. the government ‘may
need to show that any bodily harm‘was not the result of
accident. That is a tall order

The general trend of the cases, however, mdlcates
that, where the prosecutron has been able to demonstrate
a brutal or excessive or unnecessary force, it is able to
satisfy the appellate courts. Until the military courts
refine their analysis of the ‘‘discipline defense,”” the best
counter to the defense will be evidence of brutal or
excessive force. Such evidence rebuts all aspects of the
defense and can provxde cxrcumstantlal ev1dence of any
requrslte specific intent, ’ i

Clerk of Court Notes

No Double Revlew for GCM Under
Artlcles 69(a) and 69(b)

We are contmumg to encounter soldrers who have
been misadvised by:trial defense counsel and members of
staff judge advocate offlces An accused whose general
court-martial conv1ct10n will be or has been reviewed
(“‘examined"’) mandatorrly pursuant ta article 69(a) of
the Uniform Code of Military Justice and Rule for
Courts-Martial 1201(b)(1) is not also entitled to consider-
ation of an Application for ‘Relief pursuant to article
69(b). of the code. :See: Rule' for ' Courts-Martial
1201{b)(3)(A), ~as  amended, effective ]2 March 1987
(MCM, 1984, C3,:1' Jun 87). P

~Of course, if the basis on which rellef lS sought is
newly discovered ‘evidence cor fraud upon the court-
martial—two' of the grounds for relief .under_ article
69(b)(3)(A)—a Petmon for New Trial pursuant to article
73 of the code can be filed. “Note, however, that the
two-year hmxtatron in artlcle 73 is firm and cannot be
extended upon a showing of “good cause for failure to
file within' that time” as can artlcle 69(b) apphcatlons

We suspect one cause of the bad advice has been the
failure to amend subparagraph 14-35 of Army Regula-
tion 27-10 when R.C.M. 1201(b)(3)(A) was amended in
1987. The regulation current as this note is written
(edition dated 16 Jan. 89) implies that GCM cases can be
reviewed under article 69(b), but that provision conflicts
with the Manual and will be changed.

What to Do When an Accused Waives Appellate Review

* We have been noticing a great deal of confusion about

case processing when there has been waiver of appellate

review.  The key references are Rule for Couris-Martial
1110 and-paragraph 13-5 of Army Regulation 27-10. If a
waiver.is-timely (R.C.M. 1110(f)(1)) and'is in substantial
compliance with the rule (R.C.M. 1110(g)(4)), do not
merely bundle up the record and send it off to the Clerk
of Court as: several commands have done. - s

" First, the record must be rev1ewed bya judge advocate
officer, just as records of trials by summary courts-
martial and ordinary special courts-martial are reviewed.
R.CM. llll(a)(2), 1112(a)(1). Be sure that the judge
advocate’s review covers the matters specrfled in- R C M
lllZ(d) ‘ ey

" Next, when a dlshonorable or bad conduct drscharge
or conﬁnement for more than six months i 1s involved (as
is almost always the case) the record goes to the GCM
convening authority a second time for a further action.
R.C.:M. 1112(e), {f). You will find a sample promulgat-

ing order in figure 12-2 of AR 27-10. A case must also

go to the GCM convening authority when the -judge
advocate’s review: finds that corrective action is needed
(this applies to ordinary SPCM and SCM, to0).

Only then, when those two tasks have been. accom-
phshed (review by a judge advocate and action by the
GCM ' convening authority), is the original GCM or
BCD/SPCM record sent ‘to the Clerk of Court (ATTN

-~ JALS-CC). Officer dismissal cases are sent because

action by the Secretary of the Army is required. R.C.M."~
1112(g)(2), 1113(c)(2). Cases in which the GCM conven-
ing authority did not grant the corrective action that the

“reviewing judge advocate found to be legally requrred

must be forwarded for further review by TJAG, R.C.M.
1112(g)(1) (applies to SPCM and SCM cases, too) All
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other GCM and BCD/SPCM cases in which appellate

review was waived are likewise forwarded to the Clerk of
Court, because they are filed as permanent records along
with those that have undergone appellate review (see AR
27-10, paras. 5-35b (last sentence), 5-36b). -

What if the attempted waiver is not timely or is not.in
substantial compliance with R.C.M. 1111? For example,
suppose the attempted waiver is not received until more
than ten days after the convening authority’s -initial
action, is not on DD Form 2330 (MCM, 1984, app. 19)
or DD Form 2331 (MCM, 1984, app. 2), and fails to
include the essential-elements set forth on those forms.
When this occurs, the purported waiver should be
-forwarded to the Clerk of Court (with the:original and
‘two counsel copies of the record if not. already sent).

. The_waiver itself will not be effective, but the same
_rules permit an accused to withdraw the case -from
appellate review. If that occurs, the Court of Military
Review will direct the Clerk of Court to return the
record to the original GCM convening authority for
review by a judge advocate and a further action by the
convening authority, exactly as in the case of a waiver.
It is R.C.M. 1112(e) that requires that it be the original
convening authority who takes any further action. If a
punitive discharge is involved and more than six months
have elapsed since the sentence was initially approved,
R.C.M. 1113(c)(1) requires additional 'advice: from the
SJA before the convening authority may decide whether
to order the discharge executed.

One final 1mportant point: When the GCM convemng
authorny takes the supplemental actlon upon review of a
‘case in which appellate review or examination has been
. waived, do not fail to send the supplementary order (AR
27-10, fig. 12-2) to the confinement facility, PCF, or
other installation to which the accused is assigned. This
much, and more, is commanded by subparagraph 12-7e,
AR 27-10. ‘

After the Trial: Do You Know Whete Your Accused Is?

.For persons at all levels concerned ‘with the post-trial
processing of court-martial cases in" which an accused
has been sentenced to confinement, the accused’s loca-
tion is critical. A copy of the record of trial must be sent
to the accused, either as soon as it has been authenti-
cated or after the trial defense counsel has finished using
it for post-trial proceedings. The commander of the
confinement facility must receive immediate notice of the
convening authority’s action and copies of the initial
promulgating order, as must the accused, If-—as still
happens inexcusably often—the original record of a case
destined for appellate review does not . include the
accused’s election. as to appellate representation, some-
one must find the accused to obtain the election. When
the Court of Military Review issues a decision, a copy

must be delivered to the accused in person when possible

or-served constructively by mailing to a proper address.
Otherwise, the period within which an accused may
petition for review by the Court of Military Appeals
remains open and interminable.

This places two important burdens on the staff judge
advocate office at the point of trial. First, you must be
certain you know when an accused is transferred from
the pretrial confinement facility and exactly where the
accused was sent. As recent developments show, guess-
work and assumptions will not do. Under the ongoing
Army Corrections System 2000 Test (ACS 2000), some
prisoners who otherwise might have gone to the U.S.
Disciplinary Barracks (USDB) or U.S. Army Correc-
tional Activity (USACA) are instead going to confine-
ment facilities at Fort Meade or Fort Sill. In the future,
other installations may also become involved in ACS
2000.

Moreover, for U.S. Army, Europe, and Seventh
Army, DA Message DAMO-ODL 301234Z June 1989
changes the criteria for shipment of -prisoners to the
USDB and -USACA. Instead of a two-year minimum
sentence, only prisoners with sentences to confinement
for over three years are being sent to the USDB.
USAREUR prisoners with sentences to confinement of
less- than six months are transferred to installation
detention facilities as determined by Corrections Branch
in the Office of the Deputy Chief of Staff for Military
Operations. This note is not intended to be an official
statement of prisoner transfer criteria; our point is that
SJA’s must track post-trial confinees with the zeal of
bloodhounds. Otherwise, the messages, documents, and
the accused’s - copy of the record will go astray. Many
have.

A second essential task for SJA’s, relating ‘to. con-
victed ‘accused who are not .confined, is imposed by
paragraph 13-11 of Army Regulation 27-10: The Clerk
of Court must. receive -a copy of each transfer order or
excess leave order pertaining to an accused convicted by
a general -court-martial or sentenced to a bad-conduct
discharge by a special court-martial. This applies not
only to the GCM trial jurisdiction SJA, but also to
SJA’s whose jurisdictions include Personnel Control
Facilities or Installation Detention Facilities where sol-
diers are received from other commands, then placed on
excess leave or returned to duty.

.- Delay between the date of a decision of the Court of
Military Review and the expiration of the period within
which an accused may petition the Court of Military
Appeals can unreasonably postpone the finality of a
court-martial. Reducing this period requires that the
Clerk of Court know the whereabouts and status of the
accused. The accused’s copy of the decision, whether
served in person or constructively, must be served
promptly. Reducing this delay cannot be accomplished
without your help.
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L TJAGSA Practlce Notes -

lnstructors The Judge Advocate General s School

Legal Assnstance Items

‘ The followmg notes have been’ prepared to advise legal
assistance attorneys of current developments in ‘the law
‘and - legal - assistance program policies. They can be
adapted for use ‘as locally-published preventive law
- articles to. advise soldiers and their families about legal
~problems and changes in the law. We welcome articles
and notes for inclusion in this portion of The Army
Lawyer; submissions should be ‘sent' to The : Judge
Advocate General’s School, ATTN:- JAGS ADA LA,
Charlottesvnlle VA 22903 1781 v

Famlly Law Notes

McCarty and Preemptzon Rewved Mansell v Mansell

At the time of his retirement _from the ‘Air Force,
Major .Gerald E. '‘Mansell suffered from a service-
connected physical ‘disability. "While the degree of dis-
ability was not severe enough to qualify’ for military
disability .retirement, it ‘was significant enough to entitle
‘him to monthly payments from the Veterans Administra-
--tion (VA). He chose to accept this benefit in lieu of a
portion of his: longevity-based retired pay, triggering a
chain of events that resulted in a recent Supreme Court
decision ! that may affect every division of mllltary
" retired pay in the foreseeable future,

In order “to ) qualify for the VA .benefits, Major
Mansell had to waive an equivalent amount of his
monthly military retired pay. 2 Nearly all retirees who
are eligible to make such an election do so, even though
they do not enjoy an increase in gross income. Choosing
to receive VA benefits is financially advantageous be-
cause the money from the VA is tax-free, * unlike
regular military retired pay. Thus, instead of receiving
retired’ pay of $2000 per month, a retiree with a
disability evaluated at $800 can waive $800 of taxable
retired pay and receive a like sum, tax ‘free, from the
VA. The total monthly income is unchanged but only
$1200 would be taxable

Major Mansell sought to gain another significant
financial .advantage through electing. to receive VA
benefits in lieu of a .portion of retired pay. He was
divorced, and. the California court had awarded his
former wife a percentage of his military retired pay. If
he waived a portion of that .retired pay, then it would

-seem that his former wife’s share of his post-retirement

income would be reduced. 4 Of course, there was no true
surrender of income : because he would receive the
“waived?’ amount of money from the VA, and, as an
added benefit, it would not be subject to the spousal
share. 5 Thus, by accepting VA disability’ payments he

‘could reduce the monthly payments to his wife, keep the

difference himself, and reduce his income taxes as well. 6
For Major Mansell, it sounds too good to be true,
doesn’t it? ' ' -

The California courts thought so. They already had
confronted this -situation (which is. not uncommon
among military retirees) and in fn re Daniels 7 held that
courts can .award a spouse a share of ‘military retired pay
that has been waived .in order to receive VA benefits.
Enforcement of such an award ‘can be difficult. VA
benefits generally: are not attachable, 8 and 'the former
spouse probably could not receive a share of the waived
portion directly from the military finance center. Still,
the court held that retirees could be ordered to pay.the
money directly to their former spouses. Major Mansell

‘received such an order and he appealed, eventually
‘reaching the United States Supreme Court.

The merits of this issue can spark endless debate
Retirees argue that' VA disability pay is compensanon
for personal suffering and reduced earning capacity in
the future (after the marriage has ended). Thus, it carries
the hallmarks of separate property and should not be
divisible. Former spouses reply by focusing on the fact
that the court-awarded them a portion of community or
marital property—military retired pay. It cannot be fair
to allow the retiree to convert this asset to-a form of
property that the spouse has no interest in. -~

'

! Mansell v. Mansell 109 S. Ct. 2023 (1989). The case also'is reponed in 15 Fam. L. Rep 2035 (1989).

¥ 33 U.S.C. § 3105 (Supp. V 1937)
338 U.S.C. § 3101(a) (Supp. V 1987)

4 Suppose a court awards a former spouse 30% of the member’s retired pay, and further suppose that the gross retired pay is $2000 per month
Ignoring, for the sake of simplicity, the other adjustments used to calculate disposable retired pay, the spouse would receive 30% of $2000, or $600.
Now assume that the member elects to receive $800 per month in VA disability payments. This reduces the retired pay to $1200, and the spousal
share 1s reduced to 30% of $1200, or $360. :

% To continue the example in the previous footnote, the retiree who elected to receive VA payments would receive retired pay of oniy $1200, minus
the former spouse’s $360. The monthly retired pay thus would be $840. The retiree would recoup all of the waived $800, however, in the form of an
$800 disability payment from the VA, yielding a total monthly compensation amount of $1640.

% From the example in the previous two footnotes, we see that a retiree who does not elect to receive VA payments would receive $2000 of retired pay
minus the spousal share of $600, or $1400, all of which is taxable. If the election is made, the spouse receives only $360 (instead of $600) while the
fetiree receives $1640, $800 of which is tax-free.

? 186 Cal. App. 3d 1084, 231 Ca. Rptr. 169 (1986).
8 38 U.S.C. § 3101 (Supp. V 1987). But see 42 U.S.C. §§ 659, 662(f)(2) (1982 & Supp. V 1987) (allowing garmshment of VA disability payments to
enforce a family support obligation if the payrients are in lieu of a walved portion of military retired pay).
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"There is no clearly ‘correct answer at this level of
policy debate. ® A more distilled legal analysis is possi-

‘ble, however. A key provision of the Uniformed Services

Former Spouses’ Protection Act (USFSPA) allows state
courts to treat ‘‘disposable retired pay’’ as marital or
community property and divide it in accordance with
state law. ' The term ‘‘disposable retired pay’ is

'defined in the statute, !! and it means gross retired pay
.minus certain deductions, including a deduction of any

amount. a retiree waives in order to receive VA disability
benefits. 2 Thus, ‘‘disposable retired pay’’ clearly does

~not include the money that retirees have waived to
qualify for VA payments.

Logic and a simple analysis of Congress’s words can

suggest that the USFSPA allows state courts to divide
only “disposable retired pay.’”’ '* The McCarty

decision 4 is the starting point; it held that states are
preempted from dividing any part of military retired
pay. In response, Congress enacted the USFSPA, which
allows state courts to ‘‘treat disposable retired . . . pay

either as property solely of the member or as
property of the member and his spouse in accordance
with the laws of the jurisdiction of such court.” 5 A
review of the case and the statute could lead to the
conclusion that- states are preempted from dividing
anything beyond ‘‘disposable retired pay.’” Logical as

of whether McCarty s preemption of state law survived
enactment of the USFSPA.

.. In other contexts not involving VA disability benefits,
several states have confronted precisely this question.

They almost unanimously have concluded that there is
no life left in the McCarty decision. 16 The rationale for
this result, where rationales have been given, 17 is most
fully developed in Casas v. Thompson, '* wherein the
Supreme Court of California held that Congress had

‘intended that the USFSPA totally overrule all vestiges of

McCarty. The court further reasoned that any limitation
implied by the term ‘‘disposable retired pay’’ merely
affects how much money a former spouse can obtain
through the direct payment mechanism. 1?

Resurrectmg the argument that had lost everywhere
except in Louisiana, 22 Major Mansell challenged Cali-
fornia’s division of his waived retired pay on the
grounds that it was not “‘disposable retired pay.”
Relying on the state supreme court’s Casas decision, the
trial court rejected this position, and the California
appellate court not surprisingly affirmed the division.
Major Mansell then took the matter to the United States
Supreme Court.

~ After reciting the history of McCarty and its USFSPA
aftermath, the Court framed the issue as one of statu-
tory interpretation.. Congress’s formulation of section

this analysis may be, however, it still begs the question 1408(c)(1) 2! ““affirmatively grants state courts the power

® This is at least in part because the underlying provisions for VA benefits victimize military retirees as much as former spouses. To see how this is
's0, consider two soldiers who' suffer a disability in their tenth year of service, one of whom immediately leaves the military and the other stays on
active duty. The one who leaves begins receiving monthly VA disability payments, but the one on active duty does not. Twenty years later, after both
have retired from their respective professions (and after the civilian already has received 240 monthly VA payments), the one who departed military
service early is receiving a full civilian pension plus the continuing VA payments, which are tax-free. The military retiree, now a veteran, finally can
begin receiving VA disability payments, but only if he or she decides to waive an equivalent sum of the retired pay that has been earned. In reality,
the military retiree never gets VA disability payments at all; the only real benefit is a sheltering of a portion of retired pay from taxation.

The fairest solution for all concerned would be to eliminate the requirement that military retirees waive retired pay in order to qualify for VA
disability benefits. Then, retirees would be elevated to the same status as their civilian counterparts, and VA benefits could be treated as separate
property without adversely affecting the former spouse’s rights. Not only would this change be just, but the lssue that the Mansell case raised would
disappear.

19 10 U.S.C. § 1408(c)(1) (1982).

'' 10 U.S.C. § 1408(a)4) (1982 & Supp. V 1987).

12 10 U.S.C. § 1408(a)(4)(B) (1982 & Supp. V 1987).
13 See 10 U.S.C. § 1408(c)(1) (1982).

4 McCarty v. McCarty, 453 U.S. 210 (1981).

1310 U.S.C. § 1408(cX1) (1982).

16 Casas v. Thompson, 42 Cal. 3d 131, 720 P.2d 921, 228 Cal. Rptr. 33, cert. denied, 479 U.S. 1012 (1986); Deliduka v. Deliduka, 347 N.W.2d 52
(Minn. App. 1984); White v. White, 734 P.2d 1283 (N. Mex. Ct. App. 1987); Lewis v, Lewis, 350 S.E.2d 587 (N.C. Ct. App. 1986); Bullock v.
Bullock, 354 N.W.2d 904 (N.D. 1984); Martin v. Martin, 373 S.E.2d 706 (S.C. 1988); Grier v. Grier, 731 S.W.2d 936 (Tex. 1987); Butcher v.
Butcher, 357 S.E.2d 226 (W.Va. 1987). But see Campbell v. Campbell, 474 So.2d 1339 (Ct. App. La. 1985) (holding that courts could divide only
disposable retired pay). Note also that the Casas and Grier cases involved state supreme court rulings that overturned lower court determinations that
only disposable retired pay could be divided. .

17 See, e.g., Casas v. Thompson, 42 Cal. 3d 131, 720 P.2d 921, 228 Cal. Rptr. 33, cert. denied, 479 U.S. 1012 (1986); Grier v. Grier, 731 S.W.2d 936
(Tex. 1987). The other decisions either state that gross pay is divisible without acknowledging that there is an issue, or summarily decide that gross
pay is divisible without explaining why.

18 42 Cal. App. 3d 131, 720 P.2d 921, 228 Cal. Rptr. 33, cert. denied, 479 U.S. 1012 (1986).

' The direct payment provisions of the USFSPA are found at 10 U.S.C. § 1408(d) (1982 & Supp. H1 1985). They allow a qualifying former spouse
to receive directly from a military finance center the share of military retired pay that a court has awarded. Such direct payments. however, cannot
exceed 50% of the retiree’s disposable retired pay.

20 Soe supra note 15.

21 10 U.S.C. § 1408(c)(1) (1982) reads as follows:
Subject to the limitations of this section, a court may trear disposable retired or retainer pay payable to a member for pay periods beginning
after June 25, 1981, either as property solely of the member or as property of the mcmber and his spouse in accordance with the law of such
jurisdiction.
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to d1v1de military retirement pay, yet its language is both
precise and limited.”’ 22 After noting that “dtsposable
retired pay’’ is defined with some precision, 23 the Court
went on to conclude that *‘under the’ [USFSPA’s] plain
and precise language, state courts have been granted the
authority to treat disposable retired pay-as community
property; they have not been granted authority to treat
total retired pay as’ commumty property v

These observatrons drctate a, decrsron in Ma]or Man-
sell’s favor unless Mrs, Mansell can show that a literal
reading of the statute would thwart the obvious purposes
of the USFSPA, 25 She tried to do so but. failed to
establish that Congress intended any specific or general
result that would be subverted by applying the ordinary
meaning of the statutory language. The Court found
that the legislative history does not explam why Congress
chose language that subjects a portion of retired pay to
division while sheltermg other portions from the author-
ity of state courts. 26 The Court also found that this
_absence of congressronal intent precludes identifying any
specrflc ‘“obvious purposes" that would be thwarted by
‘a literal reading. From a broader perspectlve, the USF-
SPA creates and restricts various rights for. both partles
Thus, there is no way to discern a general purpose that
‘clearly would be thwarted by hterally construing lan-
guage that creates and at, the same ‘time hmtts a former
spouse s rights. 27

Based on thrs analysrs the Court ruled that““the
Former Spouses’ Protection Act does not grant state
‘courts the power to treat as property drvrslble upon

‘divorce, ‘military retirement pay that has been waived to .

receive. veterans disability benefits.’” 28 Although- the

holding expressly addresses :only retrred ‘pay that has

22 pansell, 109 S: Ct. at 2028

been waived for VA benefits, the decision has broader
significance, In this first mterpretatrve effort, the Court
hewed to the USFSPA’s precise language, and in doing

50 it unequrvocally found congresstonal intent to grant

states authority that had been demed by McCarty, but to
c1rcumscr1be the extent of that authorlty

While not every military retirement case involves a
retirée with disabilities, all divisions of military retired
pay do confront the issue of whether the spouse receives
a share of gross retired pay or’disposable retired pay.
The question is significant because part of the calcula-
tion for disposable retired pay includes a deduction for
income tax withholdings that are applicable in each
case.  As noted above, 3° state courts have tried to
avoid’ dividing only drsposable retired pay ‘because this
approach ‘may mean that the former spouse pays a
portion of ‘the retiree’s taxes (out of his or her share of
retired pay) ‘or that the retiree receives a windfall
through a tax ‘refund (at the former spouse’s expense).

In ‘view of the Supreme Court’s language in Mansell,

however, ‘it now appears' that courts can make awards
only out of 'disposable retired pay, at least in contested
cases. This in turn makes it unhkely that attomeys for
members and retirees will agree to separation agréement
provisions that give the spouse a percentage of gross
retired pay ‘

There is yet another possrble ramlﬁcatron of Mansell
Drsabled military members may be voluntarily or invol-

_ untarily retired from the military under the provisions of

Chapter 61, United States Code. 2 Because members do
not receive both. longevity retired pay .and disability

.retired pay, it is arguable that disability retired pay
- includes compensation for ‘longevity of servicet 33 Some

2 The deftmtron is found at lO U.s. C § 1408(a)(4) (Supp v 1987) As amended it provides as follows
“Disposable retired or retainer pay’’ means the total monthly retired or retainer pay to which a member is entitled less amounts whrch— )

(A) are owed by that member to the United States;

(B) are required by law to be and are deducted from the retired or retainer pay of such member, including ﬁnes and forfeitures ordered by

courts-martial, Federal employment taxes, and amounts waived in order to receive compensation ugder title 5 or title 38;

(C) are properly withheld for Federal, State, or local income tax purposes, if the withholding of such-amounts is authorized or required by law

and to the extent such amounts withheld are not greater than would be authorized if such member claimed all dependents to which he was

entitled;

(D) are withheld under section 3402(i) of the Internal Revenue Code of 1986 (26 U.S.C. 3402(i)) 1f such member presents evidence of, a tax:

obligation which supports such withholding;

(E) in the case of a member entitled to retired pay under chapter 61 of this title, are equal to the amount of retired pay of the member under;

that chapter computed using the percentage of the member’s dtsabrhty on the date when the member was, retired (or the date on whrch the‘
* member’s name was placed on the temporary disability retired list); or”

(F) are ‘deducted because'of an electlon under chapter 73 -of this trtle to provrde an annuity to a spouse or former spouse to whom payment of a
- portlon of such member s renred or retamer pay is being made pursuant loa court order under this sectron

T S o
25 Id. at 2030,
26 ld i R LS
27 Id. at 2031,
28 Id.
®10US.C§ 1408(a)(4)(d) (1982 & Supp \A 1987) AR oo et
30 See supra notes l6—l9 and accompanymg text. 7 ' o B

! See supra text accompanying note 23.

3210 U.S.C. §§ 1201-21 (1982 & Supp. V 1987).

23 For example, a soldier who ls 50% dlsabled and receives a drsablhty ret|rement after exactly 20 years of service would reccrve drsablhty retrred pay
that is the same as the longevity’ ‘retired pay he would receive'if he retired due to length of service. i
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courts,’ therefore, have ruled that they can divide the

portion of military’ disability retired pay that represents '

longevity retired pay ‘‘earned’ during the marriagé.'“

This approach is valid to some extent, because even
the USFSPA includes a portion of ‘disability retired pay
within the definition of ‘‘disposable retired pay.’’ 3%
Unfortunately for former spouses, the ‘‘disposable re-
tired pay”’ portion almost always will be very small, and
it mever will equal the amount of disability retired pay

that theoretically is atiributable to longevity of service.

In cases involving severely disabled retirees, .the ‘dis-
posable retired pay’’ portion of disability retired pay will
be zero. , ; e

These facts have not hindered most state courts in the
past; they believed that their authority is not limited by
the USFSPA.- Thus, they-divided disability retired pay in
a manner that seemed equitable under the facts of
particular cases. Mansell seems to say, however, that
courts cannot divide any amount in excess of disposable
retired pay. This may shield ' the entire amount of
disability retired pay from division, leaving some long-
term military spouses with ' no financial security, while
allowing some disabled retirees to keep their full retire-
ment paychecks. : '

. All this is speculative, of course; it is too early to say
with certainty what the fallout from Mansell will be.
State courts sought to avoid some of the restrictions that
the USFSPA seemed to create, and there is no reason to
expect Mansell to be more warmly embraced. In the
meantime, however, counsel for members and retirees
should be cautious before recommending that clients
agree to a division of gross retired pay. While it is not

-improper for the parties to adopt such a provision, the

member now may demand)a quid prd quo for surrender-

ing benefits that do not fall within the ambit of

* disposable retired pay. Similarly, separation agreements

proposed by spouses should be reviewed carefully to
ensure there are no surprise definitions of what consti-
tutes 'military retired pay for purposes of division that
are implied or expressed in the agreement.

On the other hand, if the parties do agree to divide
something - in excess of disposable retired pay, counsel
for the spouse should ensure that any ensuing court
order clarifies the basis for the division. Military finance
centers may become reluctant to accept orders that
divide gross retired pay (and certainly those that divide
waived retired. pay) unless it is clear that the member
voluntarily agreed to such provisions.

There is one final point. It is almost certain that
Mansell will not be the last word in this area. Indeed,
just as it did in McCarty, the Supreme Court closed this
latest case by inviting the legislature to enact a statutory
change if it does not like the result. Congress has shown
little hesitancy to amend .the. USFSPA in the past, and
there is no reason to expect that the seeming unfairness
highlighted by the Mansell case will escape without
corrective action. :

‘The exact form of any amendment is unclear, how-
ever. The fairest solution for all would be the elimina-
tion of the waiver provision altogether, so retirees would
not be required to waive retired pay in order to qualify
for VA disability benefits. A less ambitious (and less
expensive) answer would simply make waived retired pay
divisible, thus overturning the Mansell result but not
addressing - the gross versus disposable and military
disability retired pay issues. Alternatively, Congress

3 .See, e.g., In re Mastropaolo, 166 Cal. App. 3d 953, 213 Cal. Rptr. 26 (1985).

3 10 U.S.C. § 1408(a)(d)XE) (Supp. V 1987).  ° ;

¥ Under chapter 61,‘ the amount of retired pay a disability retiree receives is the higher result from ‘,t,wo separate formulas.. For purposes of
illustration, consider a member on active duty for 16 years, with an active duty base pay of 52,00‘0_‘per month, who is medically retired due to 2 30%

disability.

The first formula requires obtaining a percentage by multiplying the number of years of service creditable for retirement purposes by 2.5. Here, 16
X 2.5 equals 40, which in this context means 40% . The monthly base pay (here, $2,000) is then multiplied by this 40% figure to yield a retirement
benefit of $800 per month. The second formula merely involves multiplying the base pay by the percentage of disability. Here, 30% times $2,000
equals $600, . . . : . )

The retiree receives the higher of these two amounts; in the éxample, the monthly disability retired pay would be $800. The calculation used to
arrive at this result seems to include some consideration of the soldier’s longevity of service (rather 'thah‘k being based strictly on the degree of
disability), but all money paid under chapter 61 is deemed to be disability retired pay. : ‘ i o ‘ - )

Disability retirees never fare worse than they would if they retired based on longevity of sérvice. In some cases they receive more than they would
if their retirement was based solely on longevity. Nevertheless, the cap on longevity retired pay of 75% of base pay, regardless of the length of
service, also applies to disability retired pay. Thus, a soldier who is more than 75% disabled or who is medically retired after more than 30 years of
service would receive 75% of base pay even though the formulas yield a higher amount. There is also a floor for those placed on the Temporary
Disability Retired List; they receive not less than 50% of their base pay. ’

To see what consequences these provisions have for divisions of military retired pay, start with the definition of *‘disposable retired pay’’ found in
10 U.S.C. § 1408(a)(4)(E). It defines the term to include total monthly retired pay ‘‘less amounts which . . . are equal to the amount of [disability
retired pay) computed using the percentage of the member’s disability.” (Pub. L. 99-661,§ 641, amended 10 U.S.C. § 1408(a)(4) in this regard; as
first enacted, § 1408(a)(4) excluded a/l disability retired pay from the term ‘“disposable retired pay’’). o } o

Returning to the first set of facts discussed above, the total disability retired pay is $800, but the disposable retired pay portion is calculated by
subtracting the amount that is ‘‘computed using the percentage of the member’s disability,” or $600 (i.e., 30% disability times $2000 base pay).
Thus, the retiree’s disposable retired pay is $800 minus $600, or only $200. ) . . ) ] )

For a more striking result, consider the situation that arises if a soldier with 16 years’ service is 50% disabled. On these facts, the disability retired
pay would be $1,000 (i.e., 50% times $2,000). None of this sum would constitute disposable retired pay. The calculations yield the same result for a
member with a 70% disability who is retired after 25 years of service, and so forth.

Thirty percent is the minimum level of disability necessary to qualify for disability retirement. Thus, at least 30% of a member’s active duty base
pay always will be deducted from retired pay (which itself will be only a fraction of active base ranging from 30% to 75%)-in calculating ‘‘disposable
retired pay.” Of course, more than 30% will be deducted in cases involving more severe disabilities, and, as the examples show, in some cases‘there
will be no ‘‘disposable retired pay.”’

After examining the formulas, it becomes clear that the only time a disability retiree will receive a significant armount of “‘disposable retired pay’’ is

when: 1) the retiree is senior in rank; and 2) the retiree has served on active duty for a long time; and 3) the degree of disability is relatively small.
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could modify the definition of disposable retired pay in
varying degrees 'to fine-tune the answer to some or all of
these, issues.. Finally, Congress could sxmply uncouple the
term ‘‘disposable retired’ pay” (whnch after all, probably
was crafted with an mtent to define suousal remedies
rather than spousal rlghts) from section 1408(c)(l)s
grant of authority .to treat retired pay as marital or
community property. Whichever approach the courts
and Congress adopt, it will-be necessary to stay abreast
of what are sure to be changmg rules MAJ Gu1lf0rd

State-by—State Update C

In the June 1989 issue of The Army Lawyer we
published a state-by-state listing of current decisions on
the division' of military retired pay. We will update the
information in that list as new -cases are decided. This
month there is one correction to be made and a notation
of a new case. .

The correction relates to Puerto Rico,’ where mlhtary
retired ‘pay is not divisible ‘as marital property. The
authority for this statément is an opinion by the Su-
preme Court of ‘Puerto Rico that has not ‘yet been
published, Delucca v. Colon. 37 Military retired pay may
be comnsidered “as’ income- in setting alimony and child
support obligations. We thank Colonel Otto Riefkohl
and Licutenant Colonel Fabio. A.- Roman-Garcia, two
reserve component judge advocates in Puerto Rico, for
bringing this case to our attention. ‘

- The new case comes from Indiana, and it adds- that
state ‘to the list of jurisdictions that award a spousal
share of military retired pay only if it is vested at the
time of division. State statutory law declares ‘‘the right
to receive disposable retired . . . pay . . . that is or may
be payable -after the dissolution’ to. be marital
property, 3 but when does the “‘right to receive’’ mili-
tary retired pay arise?

In In re Bickel ® Mrs. Bickel filed a petition for

dissolution in May 1987. Her husband completed twenty

years of military service two months later, and he retired *

before October. The dissolution ‘was granted in October
1987, and the trial court refused to award Mrs. Bickel a
portion of the retired pay. In Indiana the valuation date

for marital property is the date of filing the petition, and -

property acquired by either spouse after that date is
separate prOperty Gwen this rule, the husband argued
that his pension is not marital property because his
‘“‘right to receive’’ military retired pay.did not accrue
until sometime after May. Based on this reasoning, the

appellate ‘court affirmed ‘the trial court’s refusal to .

award the spouse a share.

'The case establishes the fact that military retired pay is

not divisible unless the member: at least is entitled .to

” 118 D.P.R. 987,
** Indiana Code § 31-1-11.5-(d)(3) (1987).
% §33 N.E.2d 593 (Ind. Ct. App. 1989) "

receive the pension as of the valuation date, The decision
also raises .another possible restriction. The court seems
to focus.on the datethat the husband began receiving
retired pay, not only on the date he was ehglble to
receive ‘it. This-could mean that the ‘‘right to receive”

occurs only when the member actually retires. On the
other hand, this aspect-of the Bickel case is dicta, as the
husband had not yet served a full twenty years as of the
valuation date, and the statute would not seem to
require actual retirement as a prerequisite for division. 4
We will have to await future cases to clarify the 1ssue
MAJ Guilford:

Consumer Law Notes
i Smte Automoblle Insurance Premiums

After several years of effort, judge advocates at Fort
Bragg have recently realized their goal of obtaining
lower automobile premiums for military personnel as-
signed to North Carolina. In 1987 the Office of the Staff
Judge Advocate, XVIII Airborne Corps, discovered a
disparity between insurance rates paid by soldiers living
on post and rates paid by soldiers and others living off
post. Subsequent. research by judge advocates at Fort
Bragg and Camp Lejeune Marine Corps Base revealed
that the North Carolina Rate Bureau, which designates
insurance aréas within the state, had grouped all military
installations 'in the state 'into one entity, known as
Territory 19. The Rate Bureau partitioned all other
insurancé areas within the state so that each was a
separate geographic entity with territorial integrity. As a
general rule, the insurance rates for the military installa-
tions within Territory 19 were significantly higher than
the rates in the surroundmg communities. ‘

In January 1989 commanders and ]udge advocates
from military installations in North Carolina met with
the Rate Bureau and the Insurance Commissioner for
North Carolina. Invoking North Carolina’s . recently
enacted law barring discrimination against those in

‘military service, 4! the military representatives urged the
- Rate Bureau to abolish Territory 19. Subsequently, in

February . 1989 the Rate Bureau voted to abolish Terri-
tory .19 and merge each military installation with its
surrounding insurance rate territory. The insurance rate
commissioner approved the Rate Bureau’s action and
directed that the Rate Bureau abolish Terntory 19 in fall
1989. : .

Through . aggressive advocacy and negotiations, the
judge advocates at Fort Bragg and other military instal-
lations msugated changes that should lead to lower
insurance premiums for the military communities in
North Carolina. Legal assistance attorneys in other states
should examine existing state-wide insurance schemes for

40 Marital property includes military retired pay that *‘is or may he payable after the dissolution’” (emphasis added). This formulation certainly could
encompass retired pay that.is “vested" in the sense that the member has served 20 years or more, even if he or she has not retlred as of the

dissolution,

s

4 N.C. Gen, Stat. § 127B-11 (1988) bars private discrimination against, military service members and section 127B-12 prohibits governmental
discrimination.’ Vlolauon of these provisions may ve punished by fines of up to $500.00 or confinement for up to six months, or both.
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.srmllar cost-mﬂatmg arrangements -If these arrange-
ments do exist, the. success of the military legal commu-
nity in North Carolina ‘serves as a superb example of
how to remedy the problem. MAJ Pottorff.

Farr Credit Reporting Act

The Fair Credit Reporting Act 4 (FCRA) requires
credit reportlng agencies to report consumer credit infor-
mation in a manner that ensures the confidentiality,
accuracy, relevancy, and proper use of the reported
information. If a credit file contains inaccurate informa-
tion, a consumer may, by writien notice to the credit
reporting agency, challenge the information. The credit
agency is obligated to investigate each such challenge.
Consumers may sue to recover actual damages, costs,
and attorneys fees for either negligent or willful failure
of an agency to comply with: any provision of the
FCRA. Consumers must bring actions for negligent
failure to comply with the’ FCRA within two years from
“the date on which liability arises’> under the act. 43
Consumers may bring actions for willful misrepresenta-
tion of c¢redit information anytime within two years after
they discover the misrepresentation. ¢ A recent case has
applied this two-year statute of limitations, clarifying
when consumers may bring an action under the FCRA.

In Hyde v. Hibernia National Bank %. a credit report-
ing agency prepared a report erroneously indicating that

the plaintiff had defaulted on a loan from the Hibernia.

National Bank. The plaintiff, Hyde, received this report
in 1983 and telephonically notified the credit reporting
agency that it was incorrect. He failed to follow-up his
call with written notification, as required by FCRA. The
agency did not correct the report; instead, it informed
Hyde that his complaint would have to .be in writing.
Hyde, however, took no further action. Three years later
the credit reporting agency provided the erroneous infor-
mation to the Diner’s Club, which rejected Hyde’s
application for a credit card.

In 1987 Hyde sued the credit reporting agency and the
bank for both intentional and negligent. violation of the
FCRA. The district court held that the statute of
limitations for negligent release had run because the
erroneous report was first issued in 1983, more than two
years before Hyde brought suit. The court also held that
the statute of limitations had run on the willful release
action because Hyde knew of the misrepresentation as
early as 1983.

On appeal, the Fifth Circuit concluded that the statute
of limitations had not run for either the negligence

4215 0U.5.C. § 1681 (1982).
4 1d. § 1681p.
4 1d.

theory or the willful release theory. It held that the
statute of limitations begins to run when a consumer
suffers injury from a negligent release of an erroneous
report. The statute of limitations for willful release also
begins running ‘at that time, unless the consumer is not
aware of the issuance of the report. In that case, the

- statute begins to run when the consumer discovers the

credit report. The court also held that each subsequent

.issuance of an erroneous credit report begins a separate

cause of action to which a separate statute of limitations
applies. A

This result provides a powerful tool to consumers who
may have struggled for years to correct erroneous credit
reports. The fact that a consumer knows that a credit
report agency has compiled a report with inaccurate

_information is not dispositive. The significant factor is

when the report is issued to third parties and when the
consumer knows of that issuance. Even if the statute of
limitations has run for actions based on earlier releases
by an agency, if the agency has continued to issue the
same report again and again, a consumer may have
multiple causes of action against the credit reporting
agency. MAJ Pottorff.

Tax Netes

Proposed Regulanons Implement Problem
. Resolution Procedures

The Treasury Department has issued proposed tempo-
rary regulations to implement new problem resolution
procedures set up under the taxpayer’s Bill of Rights. 46
Under legislation passed last year, 47 the Ombudsman’s
Office within the Internal Revenue Service (IRS) was
given the authority to issue taxpayers assistance orders
(TAO) to settle administrative problems that have not
been expeditiously resolved through normal channels.
The new proposed temporary -regulations specify the
time and manner for filing an application for a TAO
and took effect on February 8, 1989,

An application for a TAO must be made on IRS Form
911, but the form may be supplemented by a signed
written statement that identifies the taxpayer and de-
scribes the significant hardship he or she faces. The
request for a TAO must be filed at the IRS Problem
Resolution Office in the district where the taxpayer
resides, and it must be filed within a reasonable time
after the taxpayer has become aware of the significant
hardship. 48 Soldiers serving overseas should file applica-
tions with the IRS Problem Resolution Office where
their return is filed.

45 861 F.2d 446 (1988), cert. denied, 57 U.S.L.W, 3827 (U.S. June 19, 1989) (No. 88-1467).
4 The Taxpayers Bill of Rights was Part of the Technical and Miscellancous Revenue Act of 1988, Pub. L. No. 100-647, 102 Stat. 3342 (1988)

[hereinafter TAMRAL.
4“7 TAMRA § 6230.
48 Treas. Temp. Reg § 301.7811-1T(b)(2).
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The Ombudsman’s Office may issue a TAO if it
.determinés that the taxpayer is suffering ‘or is about 'to
suffer a “srgmﬁcant ‘hardship”’ as a result of the manner
'in which the IRS is administering revenue Jaws. Accord-
‘ing to the regulations, “‘significant hardship” is present
'if the disruption to be caused by the IRS action would
‘offend the sense of fairness of taxpayers in general if
‘they. were -aware -of all the facts and circumstances. 4°
More than ‘mere iinconvenience or- financial ‘hardship ‘will
-be requlred before a' fmdlng of srgmficant hardship will
be issued.

The regulations clarrfy the types of action that may be
the subject of a TAO. % Upon a ‘determination of
's1gmfrcant hardship, the Ombudsman may- issue 'a TAO
requiring the IRS -to' refrain' from taking further action
-against ‘the taxpayer:that causes or will cause a signifi-
cant hardship. A TAO may not generally require the IRS
‘to take affirmative :action ‘other than to release levied
‘property. The TAO may not be issu¢d to enjoin the IRS
from investigating a criminal tax case or to contest the
merits ‘of any tax liability. :‘Moreover, the "regulations
specify that the TAO is not to be used as a substitute for
established -administrative or: Judrcral revrew procc-
dures. 5!

A TAO may be modified only by the Ombudsman, a
district director, a service center director, a regronal
director of -appeals,” or- their supervisors. A TAO is
binding on the IRS- unless:'it - has ‘been modified or
rescinded. The statute of limitations on any . action -that
is subject to a TAO is suspended from the ‘date of the
taxpayer s apphcatron until the date of the Ombuds-
man’s decision. If a TAO is issued in the absence of a
writtén applrcatron by the taxpayer, the statute of
limitations is not suspended MAJ Ingold. :

New Tax Form for 1989 Issued

Beginning in 1989 parents can avoid the need for
filing a tax return for a minor. child ,under age 14 by
electing to include the child’s unearned income on . their
return. 52 New IRS Form 8814, Parent’s Election to
Report Child’s Interest-and Dividends, will be used by
parents for this optional ‘method of reportmg mvestment
income of dependent: chlldren

To use the new form, the cluld s income must consrst
entirely of interest and dividends and must total more
than $500 and less than $5,000, 53 The election is not
available if estimated tax payments _have been made
during the year in the child’s name. :

When the parent elects to report the ‘child’s income on
the new form, no return is required to be filed: for the
child. While the use of the new form may simplify

% Treas. Temp. Reg. § 301.781-1T(a)(4)(i)-
3¢ Treas. Temp. Reg. § 301.7811-1T(c)(1).
! Treas. Temp. Reg. § 301.7811-1T(c)(3).
32 [LR.C. § 1(i)}(7) (West Supp. 1989).

53 LR.C. § HINTHA)GI) (West Supp 1989)
34 54 Fed. Reg: 28,148 (1989).' ‘

reporting requirements for families, it could be disadvan-

'tageous undet some crrcumstances The child’s unearned
“income will add to the parent’s adjusted gross income
"dnd, because certain itemized deductlons such as medrcal

and miscellaneous ‘are measured against a percentage of
adjusted gross income, this type of reporting will reduce
or eliminate deductions for those parents who are above
the required levels. =

The ‘advance proofs of Form 1040 and several sched-
ules also reflect several minor changes. The name and
address area on Form 1040 has been redesigned to. allow
a husband and ‘wife filing a joint return to enter their
names on separate lines. Taxpayers will also be required

‘to report social security numbers for their dependents

age two and over on Forms 1040 and 1040A.

Form 2441, "Child and Dependent Care Expenses, has
been modified to require identification -of child . care

_prov1ders The name, address, and social security num-

ber of child care provrders must now be reported to the
IRS. . : .

A new form entltled Schedule D-1 has been released to
provide -additional space for repomng 'short-term and
long-term securities sales.’ The form is to be used as a

‘continuation sheet to Schedule D if addmonal lmes are

needed. MAJ Ingold.
“IRS Announces 1990 E)ectrortic Filing Program

., The lRS'recently announced that it will expand the
electronic filing program nationwide for the 1989 tax
reporting season. 3¢ The expansion of the program in-

cludes Hawaii and Alaska. United States citizens living
.abroad. with either APO .or. FPO addresses will also be

able to transmit their retums electronically.

" Forms 1040, "'1040A, ‘and 1040EZ and most of the
commonly ‘used schedules will now be accepted under the
electronic filing program. Forms W-2, W-2G, W-2P,
2106, 2119, 2441, 3903, 4136, 4137, 4255, 4562, 4684,
4797, 4835, 5329, 6198, 6251, 6252, 8283, 8582, 8606
and 8808 can also be transmitted electronically.

Installations and  offices mterested in partlcrpatmg in
the electronic filing program should ‘apply to the IRS
beforé ‘1 October 1989. A special IRS Form 8633,
Electronic’ Filer Application to File lndmdual Income
Tax Returns Electromcally, should be used to make the
application. The form should be mailed to the service
center to which electronic returns will be filed. The
service centers are Andover, Massachusetts, Cmcmnati.
Ohio; and Ogden, Utah. 33

‘Offices that were acceptéd into the electronic filing
program last year do not need to reapply this year.

53 The IRS announcement in 54 Fed. Reg. 28,148 (July S, 1989) contains mailing addresses for these service centers and indicates what states they

service.
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These offices are required to notify the IRS, however, if
information provided on previous applications has

changed. Information concerning changes in electronic '
filing functions performed, the names of ‘the organiza-
tion’s contact person, or the address or telephone of the |

office should be reported to the appropriate IRS service
center. ‘

For more information on the 1990 electronic filing

program, interested persons should contact the nearest
District Office Electronic Filing Coordinator. Further
information can also be obtained by calling a nationwide
telephone number, 1-800-424-1040, which has been set

up for answering mqumes on the program. MAJ Ingold.

Professional Responslblllty Note -
Can a Lawyer Disclase That Client Has AlDS’

The Delaware Bar -Association Committee. on Profes-

sional Ethics recently issued an opinion stating that an’

attorney may not disclose the fact that a client has
acquired immune- deficiency - syndrome (AIDS) to a
woman the client is living with. 56 ‘A different conclu-
sion, however, would probably be reached if the same
fact setting arose in a military context.

The client in the case revealed to his attorney during
the course of the representation that he had AIDS. The
client asked the attorney not to release the information

to anyone. The client was living with a woman at the |
time the disclosure was made. The attorney, uncertain .

about his ethical responsibilities, asked the state bar

ethics committee whether he could release the informa- -

tion to the woman.

Delaware Rule of  Professional Conduct 1.6 provides

that an attorney may not reveal information relating to

the representation of a-client unless the client consents-or -

unless it is necessary to prevent the client from commit-

ting a criminal act that the lawyer believes is likely to.

result in imminent death or substantial bodily harm. 57
The committee believed that the information could not
be released under this exception because there is no

Delaware law that makes the transmission of AIDS to an-

unknown victim criminal. The committee also expressed
concern that the imminent danger requirement for per-
mitting disclosure would not be satisfied because it is not
altogether certain that a person will transmit the AIDS
virus while having sexual relations.

The Delaware Bar Association Ethics Committee was
not entirely comfortable with the consequences of “its
decision. It strongly encouraged the lawyer to confront
the client and urge him to disclose the fact that he has

the AlDS vu‘us to the woman he was hvmg wnth or to let
the - attorney make the disclosure. The committee sug-
gested that the attorney advise the client that nondisclo-
sure could result in possible civil liability and potential
cnmmal sanctions under a p0551ble test case.

Accordmg to the ethics commlttee, if the client refuses
to disclose the information or to consent to release, the
attOrne& s duty is to withhold the information. If the
attorney nevertheless feels morally compelled to release
the information, he should inform the client that he will
release the information and be prepared to accept
discipline. The' committee suggested that an attorney

facing discipline for making disclosure‘ under -these

circumstances could argue a “‘moral compulsion’ excep-
tion to Rule 1.6. The committee did not indicate,
however, 'whether thls argument would be likely to
succeed.

A military lawyer facing the same dilemma as the
Delaware attorney should not follow the conclusion
reached by the Delaware ethics committee. Unlike Dela-
ware, engaging in unprotected sexual intercourse after
being diagnosed as having the AIDS virus is a criminal
offense in the-military. 8 Thus, a lawyer who has a
reasonable belief that a client with the AIDS virus
intends to have -unprotected ‘sex with another must
release the information under Army. Rule 1.6 which
mandates disclosure of information to prevent the client
from committing a criminal act that is likely to result in
imminent death or substantial bodily harm. *°

Army attorneys must carefully analyze the facts of
each particular case before making disclosure. An Army
attorney must possess a reasonable belief that the client
actually intends to commit a future offense before
making disclosure under Army Rule 1.6. Accordingly,

disclosure would not be authorized, for example, if the

client is not married and sincerely informs his or her
attorney  that ‘he does not intend to have unprotected
sexual relations. ‘

When making mandatory disclosure under Army Rule
1.6, an attorney has the duty to disclose information
only ‘to the extent necessary to prevent.the harm. 6
Under most situations, it would be appropriate to limit

disclosure to a client’s spouse or any person with whom :

the client is living. MAJ Ingold.

Estate Planning Note
Making Anatomical Gifts

One area of estate planning that is frequently over-
looked by legal assistance attorneys is helping clients

3 Delaware Bar Assoclauon Professronal Ethics Committee, Formal Opinion 1988-2.

%7 Delaware Rules of Professional Conduct Rule 1.6.

38 See, e.g., United States v. Stewart, ACMR 8702932 (A.C.M.R. 9 Sept. 1988) (unpub.) (guilty plea to assault with.a means likely to produce death

or grievous bodily harm upheld); United States v. Johnson, 27 M.J. 798 (A.F.C.M.R. 1988) (conviction for aggravated assault affirmed upon proof_

that accused attempted to engage in unprotected anal intercourse after being diagnosed as having'the AIDS virus); United States v. Woods, 27 M.J.
749 (A.F.C.M.R. 1988) (specification alleging that the accused committed the article 134 offense of reckless endangerment by engaging in unprotected
anal intercourse after having been diagnosed to have the AIDS virus). For more information concerning these cases, see TJAGSA Practice Notes,

AIDS Update, The Army Lawyer, March 1989, at 31.

3% Dep’t of Army, Pam. 27-26, Rules of Professional Conduct for Lawyers, Rule 1.6 (31 Dec. 1987) [herelnafter Army Rules]

% Army Rule 1.6 comment.
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make anatomical gifts. An attorney can render a great o SAMPLE ORGAN DONOR CARD
service not only to the client but also to medical patients : — ' ;
needing body tissue or organ transplants by discussing ~+  UNIFORM DOSOR. CARD

this topic during estate planning interviews and prepar: OF ‘ ’

ing approprlate forms to execute the gift. (Print or type name of donor)

The transplantation of body parts including skm In the hope that I may help others, I

hereby make this anatomical gift, if
grafts, bones, blood, corneas, kidneys, livers, arteries, medically acceptable, to take effect upon’

and hearts is a rapidly expandmg ‘branch of medical ’ my death. The words and marks below -

technology. While advances in medical science have indicate my desires.
made even complex transplants possible, there are never I give (a) ______any needed orga_ns or
enough organs avarlable to meet the demand. tissues ’
(b)___only the following ‘organs
In light of this ever present need, the Department of . or tigsueg T
Defense -(DOD) policy is to encourage organ and tissue ‘
donation and coordinate donors with needy recipients, ¢! Specxfy the organs or t:.ssues

for the purposes of transplantation,
therapy, medical research or education
{c)_ - my body for anatomical

Under present DOD directive, donors interested in mak-
ing an organ -or tissue gift.should comply with the law of
the state where the gift is being made. 62 Clients residing study if ne ed =a.

overseas should make the gift in accordance with the ‘Limitations or spec:l.al w.l.shes
Uniform Anatomical Gift ‘Act unless host nauon law  lif any !
requires otherwrse 63 ‘

. The task of makmg anatomlcal grfts has been srmph-.

fied by the fact that all 50 states, the District of " 31322521 Eﬁetﬁg“;ie::ﬁczhﬁffgﬂf ;:ge;‘:ov
Columbia, .and - the Virgin Islands have enacted : the ] N -
Uniform Anatomical Gift Act (UAGA). ¢ The UAGA
provides that any person over age eighteen may donate Signature of Donor : Date of Birth of Donor
his or her body -or any part to any hospital, physician, Lo o o

medical school, organ transplant bank, or particular

individual. ¢ - : Co :

Date Signed City and State

.The Act specifies several alternative forms for execut- ‘ ‘ T
ing an anatomical gift. One method is by a statement in - Witness : ' w:.tness S
a will, and such- a gift is valid even before the will is . ‘ Y 1
submitted for probate and even if the dispositive por- (preferably next of k_Ln)
tions of the will are ruled invalid. ¢ Because wills are This is a legal document under the unifom
often not located until well after a person’s death, Anatomical gift Act or similar laws.
however, :it .is advisable to make anatomical gifts in a
separate document -or card. No special form is required
to make a valid gift, but the donor should sign the

card for making a vahd anatomrcal grft 1s reproduced

. . above.
document in the presence of at least two witnesses. &7 . ‘ : . R
Delivery of the document to the intended recipient is not A donor may designate in-the will, card, -or other
necessary 68 ‘ , document what body parts or organs are donated. ¢ The

donor may also specify a recrplent and include special

The most " effective method for. makmg an anatomi- procedures or requests. ' L

cal gift. is' to execute a small card ‘that is carried’ _ , ‘
on the person. Many states now issue anatomical gift VAn,anatomical gift document may be amended or
card forms as part of drivers’ licenses. A sample revoked at any time by simply destroying or mutilating

$! Dep’t of Defense Directive 6465. 3, Organ and Tissue Donation (Aug. 14, 1987) [hereinafter DOD Dir. 6465.3]. The Army Organ Transplant
Program has been established to implement DOD policy. See Army Reg. 40-3, Medical Services: Medrcal Dental, and Veterinary Care, para. 18-1
(15 Feb 1985). .

62 DOD Dir. 6465. 3 para. Fl
$3.DOD Dir. 6465.3, para. FI1.

¢ Unif. Anatomical Gift Act § 1, 8A U.L.A. 30 (1987). The Uniform Anatomical Gift Act was enacted in 1968 and amended in 1987.. Thus far three
states, California (West’s Ann. Cal. Health & Safety Code, §§ 7150 to 7158), Connecticut (C.G.S.A. §§ 19a-271 to 19a-280), and Hawaii (HRS §§
327-1 to 327-9), have repealed the 1968 version of the Act in lieu of the 1987 amended version. The focus of  this note will be on the 1968 version.’

% Unif. Anatomical Gift Act § 2, 8A U.L.A. 34 (1968). T T . - B ¥ D
% Unif. Anatomical Gift Act § 4(a), 8A U,L.A. 43 (1968). - ‘ ‘

7 Unif. Anatomical Gift Act § 4(b),’ BA U.L.A. 43 (1968). If the donor is unable to sign, the doeument may be 51gned for him or her in the presencej
of two witnesses. ’

68 Unif. Anatomical Gift Act § 5, 8A U.L,A. 57 (1968).
 Unif. Anatomical Gift Act § 4(c), 8A U.L.A. 44 (1968).
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the document. 70 Gifts made by will may be revoked by
codicil or any othér method recognized for amending a
will. 7! If the document has been delivered to a specified
donee, the donor may execute and deliver a revocation

to the donee, make an oral statement revoking the gift.

to the donee in the presence of two persons, or carry a
card revoking the gift on his or her person. 72

If a person fails to make a gift or communicate his or
her intention not to make a gift prior to death, certain
relatives or the next of kin of the decedent may make an
anatomical gift. 72 Accordingly, it is extremely important
for clients who do not wish to make an anatomical gift
to nevertheless clearly and strongly place that decision in
an appropriate document so that the next of kin will
follow through on that desire.

The discussion of anatomical gifts, like many other
areas in estate planning, is often uncomfortable and
unpleasant. It is, however, a highly important topic that
should be addressed by legal assistance attorneys inter-
ested in doing a thorough job for thexr clients. MAJ
Ingold

Contract Law Note

Concorde Battery Corporation 7*

It is Friday afternoon and there is hope that the
weekend will finally arrive. To this point you have had a
perfect week; none of your advice has come back to
haunt you. Suddenly, out of the corner of your eye, you
notice that a contracting officer is standing at your
office door. The next thing you know, he says he has

‘‘one. quick question.”” You put your game face on’

(small closed-mouth smile) and reply, “‘Sure, please
come in.”
a small business set-aside and the apparent low bidder
has failed to certify 7> that all end items to be furnished
will be manufactured or produced by a small business. Is
the bid responsive?

“Bid responsiveness concerns whether a bidder has
unequivocally offered to provide supplies in conformity

with all material terms and conditions of a solicitation,

Only where a bidder provides information with its bid

7 Unif. Anatomical Gift Act §6(b), 8A U.L.A. 57 (1968).
7! Unif. Anatomical Gift Act § 6(c), 8A U.L.A. 57 (1968).
72 Unif. Anatomical Gift Act § 6(a), 8A U.L.A. 57 (1968).

The contracting officer has received a bid on

that reduces, limits, or modifies a:solicitation. require-
ment may the bid be rejected as nonresponsive.’”.76

"' With regard to a bidder’s failure to complete the small
business size status portion of the representation, a
bidder’s failure to certify under a small business set-aside
that it is a small business does not affect the bid’s
responsiveness. Information as to the bidder’s size is not
required to determine whether a bid meets the solicita-
tion's material requirements. 77 In contrast, the General
Accounting Office (GAQO) has held that a bidder’s
failure to complete the end -item certification does
require rejection of its bid as nonresponsive, because to
be responsive, a bid on a total small business set-aside
must establish a bidder’s obligation to furnish only end
items manufactured or produced by a small business. 7

Recently the GAO has changed ‘its position regarding
its holding in J-MAR Metal Fabricating Co. In Con-
corde - Battery Corporation'? - the GAO held that a
bidder’s failure 'to certify that it will furnish only end
items manufactured or ‘produced by small business
concerns does not require rejection of its bid as nonre-
sponsive wh-re the bidder would still be obligated to
furnish ‘only small business end items. In Concorde and

in J-MAR Metal the solicitation incorporated FAR

clause  52.219-6, 8 which provides that the bidder
‘“agrees to furnish’’ only: small business end items in its
performance of the contract. The GAO held in Con-
corde that, although the bidder failed to complete the
certifications .contained in the. solicitation provision
52.219-1 (May 1986), because the bidder did not take
exception to any. of the. solicitation terms, including
those contained in FAR 52.219-6 (Apr. 1984), it would
be obligated .to provide supplies: produced . by small
businesses. Accordingly, its bid. was responsive. The
GAO did not address the agreement contained in FAR
52.219-6 (Apr. 1984) in the J-MAR Metal case, although
the - facts clearly indicate that the clause was in the
solicitation. It is clear that the GAO has changed its
position concerning its holding in J- MAR Metal Fabn-
catmg Company. .

" After reading this note you are now prebared to look
your contracting officer straight in the eye and answer
his “‘quick’’ question with an unequivocal, ‘‘Maybe;

 Unif. Anatomical Gift Act § 2(b), 8A U.L.A. 34 (1968); The Act specifies the following order of priority among the relatives who are authorized
to make a binding gifi: 1) spouse; 2) adult son or daughter; 3) either parent; 4) adult brother or sister; 5) guardian of a person of the decedent at the
time of death; and 6) any other person authorized by law., The DOD Directive concerning anatomical gifts is consistent with this approach, but states
that the wishes of the next of kin will be honored even if a valid donor document exists. Dep’t of Defense Directive 6465.3, Organ and Tissue

Donation, para. F2e (Aug. 14, 1987).
4 B-235119 (30 Jun. 1989).

73 FAR clause $2.219-1, Small Business Concern Representation, Apr. 1984.

76 Ibex Lid., B-230218 (11 Mar. 1988), 88-1 CPD § 257.
7 Insinger Machine Co., B-234622 (15 Mar. 1989), 89-1 CPD § 277.

" J-MAR Metal Fabricating Co., B-217224 (21 Mar. 1985), 85-1 CPD { 329,

7 B-235119 (30 Jun. 1989).
% Notice of Total Small Business Set-Aside (Apr. 1984).
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maybe not. It depends’ on’ some“other facts!” If the’
solicitation ‘contained the required ‘solicitation ‘provision,’
52.219-6 - (Apr.

1984), and the bidder did not take

exception to any ‘of ‘the .solicitation :terms, including:
those contained in 52:.219-6 (Apr. 1984), the brd would
be responsrve MAJ Melhes S

. CuaimsReport

_ United States Army Claims vSerw"ce

' Westfallv. Erwin©

" Colonel Charles R. ‘F'ulbruge'«'III o o
Chtef Tort Claims Division, USARCS o " B

ln early 1988 the Umted States Supreme Court decrded
the case 'of Westfall v,. Erwin. ! This case potentlally

limits immunity for. federal employees who commit

state-law torts within the scope of therr government
employment .

.To brrefly review: the Westfall case——Mr -William
Erwin and his wife, Emily, sued his federal supervisors,
Mr. Rodney ‘Westfall, -and others for chemical burn
injuries to his eyes and throat sustained when Mr. Erwin
was exposed .to ‘‘negligently’’ stored:bags .of -toxic soda
ash at Anniston Army . Depot in February 1984. The suit
was initiated in the Circuit Court for Jefferson County,
Alabama, in February 1985. After removal of the case.to
the United States District Court for the Northern District
of Alabama pursuant to 28 U.S.C. § 1442, the supervi-
sors’ motion  for summary judgment was granted on
June 5, 1985, -on the grounds that the supervisors were
absolutely immune from suit:because their activities were
within the scope of their official. duties. The Eleventh
Circuit reversed, 2 holding there was a material question
of fact whether the supervisors’ acts were discretionary.
Certiorari .was granted, and ‘in January 1988 the Su-
preme Court held that federal officials are not absolutely
immune from state-law tort liability unless the chal-
lenged conduct is within the’ scope of an ofﬁcnal s dutles
and is drscretronary in nature.

This decision was seen by many as greatly limiting the
immunity from common law torts enjoyed by federal
officials. The fact that the official was acting in the
scope of his or her official duties would no longer be
sufficient by itself to protect the official from state-law
tort suits. Accordingly, the Federal Employees Liability
Reform and Tort Compensation Act of 1988 ? was

passed to provide an exclusive remedy against the United
States for suits based upon negligent or wrongful acts.of -

United States officials acting within the scope of their

1 484 U.S. 292 (1989).

2 785 F.2d 1551 (11th Cir. 1986).

3 Pub. L. No. 100-694 (1989).

“ See 28 U.S.C. § 2675(a) (1982).

$ 5 U.5.C. §§ 8101-8193 (1982 & Supp. V 1987).

employment The Act . amended 28 U. S C §§ 1346(b)
and 2679 to substitute the United States as defendant for,
common law tort actions. Constitutional torts and suits
for vrolatlons of federal statutes authorizing actlons
against an individual were specifically excluded.

In accordance with the legislative provisions, the
United States substituted itself for Mr. Westfall and the
other supervisors on December 22, 1988. A government
motion for summary judgment was filed on February 1,
1989, alleging the action should be dismissed for Mr.
Erwin’s fallure to present an administrative claim under
the Federal Tort Claims Act (FTCA) prior to filing
suit. 4 The ‘court agreed, and on March 15 19__89
Erwin’s Smt was dismiissed.

Under the  amended provrslons of 28 . U S C §
2679(d)(5)(B), whenever an action in which the United
States :is substituted as the: party defendantis dismissed
for failure to present.an administrative claim pursuant-to
the FTCA, any subsequently filed administrative claim. is
deemed. timely if - presented within ‘sixty days after:
dismissal of the civil action. Mr. Erwin promptly filed a
$500,000 administrative claim on April 10, 1989, alleging.
that, as a result of his exposure to the soda ash, he
suffered chemrcal burns to his eyes and throat, perma-.
nent injury to his eyes and vocal cords, and severe
emotlonal and mental distress. '

After review of an excellently prepared claims report
from Anniston Army Depot, USARCS established that
Mr. Erwin had been receiving monetary payments under
the Federal Employees Compensation Act. 5 This consti-
tutes Mr. Erwin’s exclusive remedy against the United
States for his job-related -injuries. 8 Accordingly, Mr.

. Erwin’s administrative claim under the FTCA was. de-
-nied on June 1, 1989. ‘ .

Mr. Erwin has.until December 1, 1989, 'indwllrich' to‘
file suit challenging the USARCS dential, or-his judicial

¢ 5 U.S.C. § 8116(c) (1982); Avhasti v. United States, 608 F.2d 1059 (5th Cir. 1979).
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remedy will be forever barred. 7 What Mr. Erwin will do
now is unclear. It is equally unclear what a district court
in Alabama will do with any suit inview ‘of the Eleventh
Circuit’s recent decision in Newman v. Sobelle. 8 In that
case, which specifically involved an interpretation of the
““Gonzalez Act” (10 U.S.C. § 1089), the court concluded
that active duty doctors could be sued in state courts for
alleged medical malpractice occurring overseas. More
particularly, the circuit court decided that the district
court had no jurisdiction to remove Newman’s com-
plaint from a Florida state court and to dismiss the
complaint under the FTCA's ‘‘foreign country’’

exception. ¢ Accordingly, the case was remanded to state -

court. Additionally, the Eleventh Circuit independently
raised the issue of the Westfall-generated legislation and
concluded that, ‘under these ‘circumstances, it does. not
bar suit against the doctor in state court in his individual
capacity. Another court likewise appears concerned that,

by substituting the United States as the party defendant’
and allowing all the defenses available under 28 U.S.C. §.

2680, a plaintiff may be deprived of the opportumty to
obtain a judicial remedy for a common law tort.

In Mitchell v. Umted States 1° the court concluded it
would be improper to allow an ‘Army member who
allegedly assaulted a c1v1han employee to hide behmd the

728 U.S.C. § 2401(b) (1932)
® §71'F.2d 969 (11th Cir. 1989).

FTCA’s ‘‘assault and battery”’ exception, '! deciding it
had no jurisdiction because the action was barred by
sovereign immunity. Thus, here too the action was
remanded to state court; to do otherwise would ‘‘leave
persons injured by the:assaults and batteries of federal
employees completely without a remedy.”” '2 Such a
result ‘‘may be inconsistent with the stated purpose’ -of .
the Westfall-generated legislation. Thus, the statutory
;:immunity for individual defendants intended in 28
U.S.C. § 2679 may not be as broad as envisioned by the
drafters of the legislation.

Regardless of the subsequent judicial sorting out of
the Westfall legislation, claims attorneys should be alert
to possible statutory bars to payment of claims if
presented as allegations of state-tort causes of action. As
examples, claims for assault and battery are excluded
from payment by .the FTCA,  and ‘personal injuries
suffered as a‘result of ‘‘negligence’” by supervisors may
be barred by the Federal Employees Compensation Act,
for appropriated fund employees, or the Longshore-
men’s and Harbor Worker’s -.Compensation Act, . for
nonappropriated fund employees. 1* Claims attorneys
should immediately advise the Tort Claims Division,
USARCS, of any claims that appear to be affected by
the Westfall-generated legislation.

928 U.S.C. § 2680(k) (1982). But see Powers v, Schultz. 821 F. 2d 295 (5th Cir. 1987), whlch reached the exact opposite statutory construction of 10
U.S.C. § 1089 (Supp. V 1937) from that of the Newman court. Bccause the Pawers case was decnded some two years before the new legislation, the

Westfall issue was not considered.
12709 F. Supp..767 (W.D. Tex. 1989).
' 28 U.S.C. § 2680(h) (1982).

12 Mitchell, 709 F. Supp. at 769.

¥ 5 U.S.C. § 8171 {1982); 33 U.5.C. §§ 901-948a (1982 & Supp. V 1987).

Claims NOtes '

Personnel Clalms Recovery Note
Dzspatchmg DD Form 1843 to the Correct Carner

Field claims offices must ensure that DD Form 1843,
Demand on Carrier/Contractor, is addressed to the
carrier named on the Government Bill of Lading (GBL)
when carrier liability is involved. The carrier named on
the GBL is the government contractor ‘and the party who
will bear ultimate liability.

Some field offices are mistakenly addressing demands
to the carrier listed in the ‘“Name and Address of
Carrier”’ block on DD Form 1840, Joint Statement of
Loss or Damage at Delivery. While the DD Form 1840R,
Notice of Loss or Damage, is sent to the carrier address
listed on DD Form 1840, this addressee may not be the
carrier named on the GBL and thus is not the proper‘
recipient of the DD Form 1843.

‘Sometimes a correction is made to the GBL that
changes the carrier named after the GBL is issued. If the

carner to whom the DD Form 1843 was sent denies-
performmg the move and the issue cannot be resolved by
examination of the claim file, complete DD Form 870
(Request for Fiscal Information Concerning Transporta-
tion Requests, Bills of Lading and Meal Tickets) to
request the GBL documents from USAFAC. The docu-
ments furnished by USAFAC.should include a corrected
GBL or a SF 1200 (GBL Correction Notice) if the
shipment was actually handled by a different carrier. DD
Form 870 must be addressed to: '

U.S. Army Fmance and Accountmg Center
Transportation Operations -

'ATTN: FINCH-GFG (Data Research Branch)
;Indlanapolls. IN 46249-0611 o

If the information recelved from USAFAC reflects
that a correction was made, the DD Form 1843 packet
should be resent to the correct carrier. Ms. Schultz, .
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‘Management Note . ;.
Office Closure ‘
The claims office at:Arlington Hall Station, VA, has

been closed due to the relocation of Army activities.from

that ‘installation. Office Code 342 is rescinded. Claims
previously processed at Arlington ‘Hall have been as-
sumed by Fort Belvoir (office code 331). LTC Gibb. :

R

_ Labor and Employment Law Notes

Labor and Employment Law Office, OTJAG, .
and Admrmstranve and Civil Law Division, TJIAGSA

OTJAG Changes "

The Labor and Civilian. Personnel' Law Offlce has
changed its name to the Labor and Employment Law
Office to.reflect the full scope of its mission. As part: of

a larger OTJAG reorganization, the labor advisor func-'

tion, which deals with labor standards and private-sector
labor issues, has been moved to the Contract Law
Dmsron ,

Personnel Law Developmenls
Whistleblower Protection Act of 1989 Takes Effect

The Whistleblower Protection Act became effective on
8 July and applies to administrative proceedings not
pending at the time the statute was enacted in' April.

Section 6 of the Act, amending 5 U.S.C. § 7701, will

have immediate and significant impact on day-to-day

MSPB practice. Under the new law, any appellant
becomes entitled to relief adjudged by an administrative
judge at the time of the initial decision, notwithstanding
an agency petition for review to the board. The sole
exceptions are: 1) when the administrative judge con-
cludes it would not be appropriate; or 2) when the

agency decides that returning the employee to the work

site will be disruptive. In the latter case the employee
will receive pay, compensation, and all other benefits

pending the outcome of any petition for review. LR

The two other significant provisions of the Act, which
will carry out Congress’s desire to better protect whistle-

blowers, impose a heavier burden on agenc1es to Justlfy’

actions against whistleblowers and give employees an

individual ‘right of action against the agency when ‘the

Office of Special Counsel either does not act on a
complaint or rejects one. The Labor and Employment
Office will defend an individual right of action, except
when delegation appears appropriate.

“The MSPB’s interim rules implementing the new act
were published in 54 Fed. Reg. 28654-64 (July 6, 1989).

Random Drug Testmg Upheld

The Army’s drug testing program was sustained: in
Thomson v, Marsh, Civil No. 88-2838 (4th Cir. July 6,
1989), at least with respect to fourth amendment claims
by employees in the Chemical Personnel Reliability
Program. The court relied upon the decisions in Skinner
v. Railway Labor Executive Assoc., 109 S. Ct.. 1402, and
NTEU v. Von Raab, 109 S. Ct. 1402, decided earlier this

""to managerial discretion.

year. The compelhng governmental interest in safety for
employees ‘whose - work . involved chemical - weapons-
clearly  outweighed the employees’ .expectation of pri-.
vacy. The special and obvious demands of their positions
diminished the employees’ expectation of privacy.

Fmal Rules on Ch 43 Adverse Action

By regulations published on.June 21, 1989 (57 Fed
Reg. 26172), OPM clarified the procedures for removing
or reducing in grade an emp)oyee for unacceptable
performance. An agency must notify the employee of -
what must be done to bring performance back up to an’
acceptable level. Agencies determine what js ‘‘acceptable
performance’’ based upon their own rating systems, and
the length of the performance improvement period is left
If an employee does not
improve or fails to sustain improved performance, an
agency may take adverse action. If the employee per-
forms fully successfully for one year or more and then
declines in performance, the employee must be given
another opportunity to improve. .

Hatch Act

After two -Army employees circulated copies of maga-
zine literature that appeared to be critical of Presidential
candidate Michael Dukakis’s gun control stand, a Hatch
Act complaint was made to the Special Counsel. Citing
Blaylock v. U.S. Merit Systems Protection Board, 851
F.2d 1348 (11th Cir. 1988), the Special Counsel returned
the case to OTJAG without further action: ‘‘In order for
a violation to occur, employees must be acting in concert
with a national political party, or they must be part of
an organized group whose purpose is to actively cam-
paign for a national polmcal party or such party’s
candidate.”’ - ‘

Equal Employment Opportunity v
Recent Supreme Court Decisions

Marklng the 25th anmversary of Title VII the Su-
preme Court decided several important civil rights cases
at the end of the term. For Army labor counselors, the.
most significant cases are Wards Cove Packmg Co. v,
Atonio, 109'S. Ct. 2115 (1989), and Price Waterhouse v
Hopkins, 109 S. Ct. 1775 (1989)

Making clear that the burden of proof remains at all
times with plaintiff employees, -Wards Cove requires
disparate impact plaintiffs to show that a statistical
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disparity between minorities' in the workforce ‘and the
relevant qualified labor force is the result of specifically
identified -employment practices having a significantly
disparate impact. It also requires plaintiffs to disprove
any business necessity advanced by the employer. Wards
Cove makes the plaintiff’s prima facie case the focus of
litigation.” Labor counselors should ensure that EEO
officers ‘receiving disparate impact complaints analyze

them according to the standard imposed by the Court,

Providing a rule for ‘“‘mixed motive’* discrimination
cases that is somewhat at odds with its other Title VII
standards, the Court held in Price Waterhouse that once
a complainant shows that an unlawful factor (like sexual
stereotyping) was a substantial or motivating factor in an
unfavorable employment decision, the burden of proof

shifts to'the employer to prove by a preponderance of
the evidence that it would have made the same decision -

even in the absence of the prohibited factor.

Another case decided earlier this term with slkgnlflcant
impact on the Army was Richmond v. J.A. Croson Co., .

109 S. Ct.. 706 (1989) This January case, which we
mentioned briefly in the March edition of The Army
Lawyer, ‘holds that the fourteenth amendment requires
that affirmative action programs be based on proof of
past discrimination in the .government unit concerned.
The Croson case suggests that race or sex can be a factor
in employment decnsnons in only very limited circum-
stances.

Other end-of-term cases that will be less significant to
labor counselors, but which have also been widely
publicized are Lorance v. AT&T Technologies, Inc., 109
S. Ct. 2261 (1989); Martin v. Wilks, 109 S. Ct. 2180
(1989); and Patterson v, McLean Credit Union, 109 S.
Ct. 2363 (1989).

Lorance, holding that the time to challenge a sexually-
discriminatory seniority system was when the system was

first adopted rather than when the aggrieved employees
were adversely affected, abandons the “‘continuing viola-
tion'” theory in a narrow range of cases involving
seniority systems. Martin allows white employees to
challenge affirmative action consent decrees to which
they were not parties. Civil rights advocates fear that
this case will allow reverse discrimination claimants to
reopen long-closed consent decrees. Because the Army is
not currently a party to such a decree (nor does it face
the likelihood of one in the foreseeable future), Martin

will not significantly affect our operations. The last case,
Patterson, holds that racial harassment is not actionable

under 42 U.S.C. § 1981, which prohibits discrimination
in the making and enforcement of contracts. Although
Patterson has far reaching impact in the private sector

and portions of the public sector, it will have no effect:

on the Army because section 1981 does not apply to
federal employees.

Proposed Federal Sector EE oC Regulanons

EEOC forwarded to OMB 1989 revisions: to regula-‘

tions that -OMB had rejected the previous year. The
changes to 29 C.F.R. Part 1614 would streamline the
complaint process, Under the 1988 proposal, which has
now been revived in part, agencies will have 180 days (or

up to 270 days with ‘complainant’s consent) to process
complaints and render a final decision. EEOC would
normally not be involved in the agency process, but
rather would serve as an appellate agency. If the agency
does not issue a final decision within 180 days, com-
plainant .could submit an appeal to EEOC. Under the
1989 proposals, complainants would have a right to an
EEOC hearing unless the Army can demonstrate that
there are no genuine issues of fact or . credibility.
Another suggested change allows the EEOC to draw an
adverse inference from an agency failure to supplement
the record -on request. Other ma]or changes include the
award of attorneys’ fees or costs in age complamts and
the requirement of interest payments on back pay
awards.

Race and Color Not Synonymous

A light-skinned black employee may pursue a Title VII
“color’’ dlscnmmatxon actlon -against a. darker-skinned
black supervisor. In Walker v. Secretary of Treasury,
713 F. Supp. 403 (D. Ga, 1989), the court rejected IRS
arguments that there was no cause of action because the
complainant was the same race as the supervisor and
color was synonymous with race. The court recognized
that blacks may be members of subgroups with distinc-
tive contrasts in color 'and physical characteristics. Title
VII protects blacks of ‘one subgroup from discrimination
by blacks of another subgroup. B

Attorney Fees

Title VII attorney fee awards may be enhanced to
compensate attorneys for the contingent nature of the
fee arrangement and the quality of representation. In
McKenzie v. Kennickell, 875 F.2d 330 (D.C. Cir. 1989), -
the court enhanced fees fifty percent for a contingency
fee arrangement and twenty-five percent for the quality
of representation. The court relied upon the test in
Pennsylvania v. Delaware Valley Citizen’s Council for

Clean Air, 483 U.S. 711 (1987), which allowed recovery
of an enhanced fee based on a contingent fee arrange-
ment when a party would have faced substantial difficul-
ties in obtaining counsel without such an adjustment.
The McKenzie court held that the local geographic
market, on which the adjustment is based under the
Supreme Court’s rule, is composed of all contingency fee
cases at the time the action was initiated, not when the
fees are awarded. The court also decided that a party
need not show actual difficulty in obtaining counsel.

Alcohol Accommodation

In McEirath v. Kemp, 1989 WL 59822, 89 FEOR 5030
(D.D.C. Mar. 22, 1989), the court again presented a
federal agency with the dilemma of how to accommo-
date an alcoholic employee. The court preliminarily
enjoined removal although the employee had three prior
opportunities to undergo treatment and each time re- -
lapsed. Between proposal and removal, the employee
entered the agency’s counseling program. Four months
after removal, she entered another residential treatment
program. While the employee showed evidence of reha-
bilitative potential, there was insufficient evidence of
undue agency hardship were it to grant leave without
pay for the employee to pursue more treatment.
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..Collateral Involvement of Security

Issue Does Not Bar EEO Complaint v ? -

In Hahn v. Marsh, 89 FEOR 1109 (1989) ‘the EEOC

remanded to the Army a case in which an engineer _
claimed: he was turned down for a "job because he was’

Korean. The agency’s teason fotr nonselection was that
he had been born in North Korea and, therefore,

processing ‘of a top' secret clearance would have taken

too long. The’ agency argued that Department of the
Navy v. Egan, 108 S. Ct. 818 (1988), precluded review.

The EEOC disagreed, finding ‘that the fact that the’

agency's articulated reasons may indirectly involve secu-
rity concerns does not dlvest EEOC of authorlty

Labor Law Developments
Unilateral Change in Job Requirements Is Negotiable

Reversing the FLRA, the court in Overseas Education
Assoc. v. FLRA, 876 F.2d 960, 89 FLRR .1-8020 (D.C.
Cir. 1989), held that management must negotlate with
the union concerning employees adversely affected by
new job.requirements, The court held that FLRA too

narrowly construed the term “‘adversely affected”’ [5.
U.S.C. § 7106(b)(3)] to apply only. to unfavorable Job,-

actions such as removals, -demotions,. or -reductions in
pay. FLRA held that the change in job requirements did

not by itself adversely affect employees. The court held -

that the intent of the statute.and its, legislative history
indicated that the term ‘‘adversely affected’’ means that
the management decision will have some substantial
impact on employees. Whether the impact triggers the
right to negotiate requires FLRA to evaluate each. case
on its own. unique facts..

to monitor. lunchrooms. While the - decision does not

directly allow unions to negotiate the asSIgnment of .
work, it gives them a significant opportunity to .affect

the exercise of this reserved management right.

Unions Pay Thezr Own . Travel Expenses for. FLRA :

'. Hearings

‘The D.C. Clrcult -Court of Appeals mvalldated 5.

C.F.R. § 2429 13 insofar as 1t requlres agencies to pay

This case . concerned ‘union :
proposals that followed the issuance of new rules requir- -
ing teachers to cover the. classes of absent teachers and.

transportation and per. diem costs for union. witnesses "

and . representatives in FLRA proceedmgs 5. US.C. §

7131(c) allows .the FLRA to determine. that witnesses

must be granted official time, but does not provrde for:
The court
extended ‘the holding in Bureau of Alcohoi, Tobacco,

payment of -travel .and per diem expenses.

and Firearms v. .FLRA, 464 U.S. 89 (1983) .(union

negotiators entitled -to official time but not travel and

per diem), to FLRA proceedings. Sacramento: Air Logis-+

tics Center v. FLRA, 1989 WL 67044, 27 GERR No.
1321 at 875 (D C. Cir. June 23} 1989). Labor counselors
should examine local practrces and bring them-in lme
wrth thrs holdmg

Racml Stereotyping Not a Protected Umon Acttwty
In AFGE v. FLRA, 1989 WL 68606 (D C. Cir.. June

27, .1989), the court upheld the FLLRA's decision that an -

article in a union newsletter that used racially. stereo-
typed comments to criticize an EEQ management official
was not protected conduct. Although the - article con-
tained legitimate -criticism" of the management “official,

the FLRA reasonably concluded that the racial state-

ments went beyond robust debate. The FLRA held that

the stereotypes, €éven though ‘authored by someone of the -
same race as the management official, tended to generate -
or exacerbate racial conflict in the workplace and were"
therefore not protected by 5 U.S.C. § 7102 or § 7116(a)."

Excepted Service Employees’ Grievance Rights

Nonpreference ellgrble excepted service employees,:

having no statutory right. to’ appeal adverse actions,

cannot’ demand a negotiated ' grievance procedure to :

chalienge “adverse ‘actions through arbitration. Depart-
ment of Treasury v. FLRA, 1989 WL 42639 (D.C. Cir.
May 2, 1989). The court’s decision agrees with a similar
holding in Department of Health and Human Services v.

FLRA, 858 F.2d 4278 (7th Cir. 1988). The D.C. Circuit.

recognizes that a different rule might apply to_employees.
covered under f‘other personnel systems, aecording to 5
U.S.C. § 7121(e) TP : : ;

Enlisted Update

Sergean! MﬂjOl‘ Carla Roquemore e e C o

Enlisted Assrgnments

In the Enllsted Update in the May issue of The Army‘
Lawyer, 1 discussed training as one of four components .
of career progression..The other three -key components
mentioned were: 1) assignments; 2) experience; -and 3)
This. article will focus on.the assignment:

evaluations.
process. .

‘The primary goal of the personnel assignment system’

is to meet ‘the personnel requirements of the Army.
Whenever possible, the system also attempts to meet

RN

mdlvrdual desires. 'We must always remember, however
that “‘the 'personnel requirements’ of the Atmy prevail.”’
The Army has a system ¢alled *‘The Army Authorization
Documentation System (TAADS),”” which accounts for
all duty positions in the Army by MOS and grade. The
Army’s automated assrgnment nomination, dlstnbutlon,
and 'requisition  systems-use the TAADS list of duty

positions to satisfy the goal of “*right soldier, right time, .

right place.’”” Army Regulation 614-200, Selection of

Enlisted :Soldiers-for Training and Assignment, provides -

a list discussing the - secondary goals of the enlisted
personnel assignment system. In essence, they are:
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—To equalize desirable and undesirable assignments
by reassigning the most eligible soldiets from: among
those of like MOS’s and grades :

. —To meet personal desrres of soldiers.

—To assign soldiers so they will have the greatést
opportunities for professronal development and pro-
motion. - -

Considering the size of the Army and the complexity
of the problems associated with the assignment process,

the system does an excellent job of satisfying both the. - .

Army and the individual soldier. Computers are used to
nominate soldiers for assignments, but they.do not make
any of the decisions. The system uses people in all parts
of the process to make judgments, to react to unforseen
circumstances, and to provide experience and flexibility.
While computers record the requirements and nominate
soldiers - to meet them, people actually make the final
decisions.- —

Everyone is under the impression that making assign-
ments should be a rather simple process because the
Army has X number of positions and X number of
people to put in them. Wrong. Many thmgs affect the
assignment process. Although the total number of -autho-
rized positions remains fairly constant, their locations
are always changing. Most important, however, are the
many human factors that affect the assignment process.
Reclassification, compassionate reassrgnment early outs,
UCMIJ actions, sickness and death, tour curtailments
and extensions, medical profiles, deferments,'and dele-
tlons can all lmpact on the assrgnment system.

The following is an example of the assrgnment system

in use where a command has a valid vacancy to be filled

by an NCO in the grade of ES5; MOS—71D; position
title—Legal NCO. The command sends a requisition to
Total Army Personnel Command detailing' the date the
replacement is needed,
replacement, and 'any ‘other special requirements. The
information is then ‘fed into the computer. The computer

verifies the validity of the vacancy and searches its files

for all eligible replacements. The computer is pro-
grammed to consider many factors in putting together a
list of eligible soldiers, including grade MOS and skill
level, months since -last. PCS, - ETS, SQI, ASI, and
others. Each nominee will receive -points ‘based on the
number of ‘‘matches’’ the hominee has with the items
for which the computer is checking. The more items that
are matched, the higher the eligibility number. After the
computer does the work, assignment managers make the
decisions.
can’t work with, such as impact on the soldler s profes-
sional development !

‘Once the soldier has been notified at the local station
of his or her selection for a new assignment, information
used to nominate the soldier has to be verified by the
local military personnel office. When the mformatron is
verified, the new assignment for the soldier is ‘‘good to
g0.” The Judge Advocate General has two assignment
managers working out of Total Army Personnel Com-
mand. They are: MSG Michael A. Anschutz and SFC
Howard Metcalf. Both NCO's are 71D’s, and their
primary function is to make sure 71D’s and 71E’s are

the grade and MOS of the.

They consider variables that the computer

assrgned to the many authorized positions within the
Army based on valid requisitions or authorized needs
Every 71D and 71E can make the assignment process
easier and more beneficial to the Army and the soldier
by ‘ensuring that their personnel qualification record
(PQR), DA Form 2A, contains accurate information. All
the information reflected on the PQR is taken from the

-enlisted master file maintained by Total Army Personnel

Command. The information contained in the enlisted
master file on a soldier is used by personnel managers to
choose the best possible assignment for the soldier. That
is -the:reason-each soldier must carefully review and
verify the information on his or her PQR. If it is not

-accurate, the Personnel Administration Center (PAC)

should be contacted to assist the soldier in updating the
PQR. :

- ‘Whenever possible, soldiers should seek those assign-
ments: that are challenging and supervisory in nature.
Try to find new. areas of duties and responsibilities
within the total job description of a 71D or 71E that one
has not been exposed to in the past. If you have spent a
great deal of time as a 71D at inferior court jurisdictions
(battalions, groups or brigades), tell your Chief Legal
NCO or installation personnel manager that you want an
assignment at. a staff judge advocate or command judge
advocate office. Conversely, if all or most of your time
as a 71D has been spent at a staff judge advocate or
command judge advocate office, seek assignments. with
inferior court jurisdictions. Soldiers should try to be-.
come as knowledgeable and versatile as possible across
the spectrum as a 71D. Court reporters should seek-
additional duties at their assignment location. Such
duties should revolve around as much 71D work as
possible, to include the added responsibilities associated
with training. Conduct instruction relating to’ common
task and -skill qualification training. The rating chain -
should ensure that all these various duties and responsi-
bilities are mentioned on the soldier’s NCOER. '

In many cases, NCOER’s are considered when NCO’
are about to Teceive new assignment instructions. Sol-
diers not eligible to receive an NCOER should be given -
letters of commendation or appreciation attesting to
their performance. .

Trammg

As a result of the Base Closure and ‘Realignment Act,
the 71D AIT course is scheduled for relocation to Fort
Jackson, SC, in October 1991. The last 71D AIT course
to bé conducted at Fort Benjamin Harrison will begin in
late September 1991 and will graduate in early December
1991.

The Combined Arms Training Center located in Vil-
seck Germany, offers two resident legal courses for
enlisted legal personnel. They are: Legal Specialist’s
Course (LC 100) and Lawyer’s Assistant Course (LC
102). To standardize training for enlisted legal personnel
Army-wide, both courses will be revised. LC 100 will
become TJAGSA's Law for Legal Specralrsts Course, .
and LC 102 will become the Law for legal Noncommis-
sioned Officers Course. Both courses will be supple-
mented with USAREUR specific instruction and practi-
cal exercises.
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Two resident . courses . and . one.. workshop .will  be
conducted at The Judge Advocate General's School
during the calendar year 1990. They are: Ist. Law. for
Legal NCO’s. Course 512- 71D/E/20/30), 26- 30 Mar 90;
Ist. Senior Legal NCO Management -Course (512-
71D/E/40/50), 20-24 Aug 90; and, Chief Legal NCO

Workshop, 17-19 Sep 90. The Chief Legal NCO Work-
shop will be by invitation only. Remember—office

- managers should plan ahead to budget for the courses

you want your people to attend. ‘Chief and senior legal
NCO’s should -ensure training, - funding, -and ‘quota
requirements are communicated to office managers.

Guard and Reserve Affalrs Items

Judge Advocate Guard and Reserve Affairs Department TJA GSA

1990 JATT Trammg Dates
“The Judge Advocate General s School (TJAGSA) will

conduct Judge Advocate Triennial Training (JATT) for

military law- centers and legal service teams from '18-29
June 1990. Inprocessing will take place on Sunday, 17

June 1990. Attendance i$ limited ‘to commissioned offic-’

ers only; alternate AT should be scheduled for warrant
officers and enlisted mémbers. Thé 2093d U.S. Army
Reserve Forces School (USARFS), Charleston, WV, will
host the ‘training; orders will reflect assignment to the
2093d ‘USARFS. with‘duty ‘station at TJAGSA. ‘

" JATT is mandatory for all mlhtary Iaw center “and

legal service team' officers. Only their, CONUSA staff
judge advocate, with thé concurrencé of the Director,

Guard and Reserve Affairs Department, TJAGSA may

excuse 1nd1v1duals belongmg to these umts

) Units should, forward. a, tentative list of members
attending AT at TJAGSA to: The Judge Advocate
General’s School, ATTN: JAGS-GRA (MAJ Chiaparas),
Charlottesville,. VA 22903-1781. Lists should be for-
warded no later than 27 October 1989. Final lists of
attendees  must be furnished no later than 16 March
1990. Units are responsible for ensuring’ ‘attendance of

unit personnel; ‘‘No-shows’ will be reported ‘to respec- X

tive ARCOM commanders for appropriate action. Team
members who do not appear on the final list of
attendees submitted by the unit should not be issued
orders. Personnel reporting to Charlottesville who have
not been previously enrolled, in JATT will be sent home.
Commanders are encouraged to visit therr units during
the trammg, these visits, however, must be coordinated
in advance with Major Chiaparas of the Guard and

Reserve Affarrs Department. at the telephone numbers -

listed below.

ARNG Judge advocates ‘are ‘invited to attend this

trammg and may obtain course quotas through channels

from' the -Military Education  Branch,  Army National

Guard Operatmg Activity Center, Aberdeen Provmg
Ground. Point' of contact at TJAGSA is Major Chia-
paras, Guard and Reserve Affairs Department, telephone
(804) 972- 6380 or Autovon 274 7110, ext 972-6380. '

)

1990 JAOAC Training Dates . |

The Judge Advocate Officer Advanced Course
(JAOAC), Phase IV, is scheduled at TJAGSA from
18-29 June 1990. Inprocessmg will take place on Sunday,
17 June 1990. Attendance. is limited to those officers
who are eligible to enroll in the advanced course. Course
quotas. are available through channels from the Mllltary
Education ‘Branch,. Army National Guard Operating
Activity Center (ARNG OAC), . Aberdeen Proving
Ground, for ARNG personnel and through channels,
from the JAGC Personnel Management Officer, Army
Reserve Personnel Center (ARPERCEN) (800-325-4916),
for USAR personnel. Requests for .quotas must.. be
received at ARNG OAC or ARPERCEN by 20 April
1990. Mrhtary law center or legal service team officers
who wish to attend JAOAC instead of JATT must
obtain a JAOAC quota. No transfers between courses
will ‘be permitted after arrival at TJAGSA. Personnel
who report to Charlottesville without a‘ quota from
ARNG OAC or ARPERCEN will be sent home

All personnel are remmded that students must comply
with Army height/weight and Army Physical Readiness.
Test standards while at TJAGSA .Point of contact at
TJAGSA for this course is Major Chiaparas, Guard and
Reserve Affairs Department, telephone (804) 972-6380 or.
AUTOVON 274-7110, ext. 972-6380..

1990 JAG Reserve Component Workshop

The 1990 JAG Reserve Component Workshop will be
held at The Judge :Advocate General’s School .in .Char-

lottesville, Virginia, during the period 24-27 April 1990.
As in the past, attendance will be by- invitation only.-

Attendees should expect to receive their invitation pack-

ets by the end of December 1989. It js important that:

invitees notify TIJAGSA of -their intention to attend by

the suspense date set in the invitation. Any suggestions-

as to theme, topics, or speakers for the 1990 workshop
are welcome. Addmonal]y, any materials or handouts
that might be ‘appropriate for distribution at the work-
shop would also be welcome. Because the’ planmng
process for the 1990 agenda is currently in progress,
early input from the field 'is necessary. Send ‘all com-
ments and materials to The Judge Advocate General’s,
School, ATTN: Guard and Reserve Affalrs Department
Charlottesvrlle, VA 22903- 1781

bt it : : c P
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Notes From the Fleld

Editor’s Note—Thts new section contains brief notes that are ttmely and useful to members of the military legal
commumty Notes on any subject are welcome, provided they are interestmg and relevant to Army lawyers in the field.
The notes must be less than ten pages, double-spaced and should have few, if any, footnotes. The TIAGSA faculty and
the edxtonal board of The Army Lawyer will review all notes to ensure they are legally and factually accurate. Authors
should submit a hard copy manuscript and @ 5 1/4" IBM-compatible computer disk prepared in Enable 2.1,
WordPerfect 4.2 or 5.0, Multimate, DisplayWrite 3, or ASCII. The manuscript should be labeled with the author’s
name, office address, and phone number. The disk should be labeled with the author's name, word processing software
used, .and the file name. Notes should be sent to: Editor, The Army Lawyer, The Judge Advocate General’s School,

Charlotteswlle, Virginia 22903-1781.

Electronic Filing of Income Tax Retums:
A Recommended Approach '

Electromc filing -is a- method by which income tax
returns are electronically processed and transmitted via
telephone lines diréctly to an Internal Revenue Service
(IRS) computer. The IRS instituted electronic filing
services in 1986, During the'first year a“handful of

metropolitan areas were serviced and only 20,000 returns
were filed electronically. Since then the program has
rapidly expanded. In 1989 nearly 1,200,000 returns were
filed, and ,forty-elght of sixty-three IRS districts were
scrviced.f During 1990 the IRS expects that all districts,
including Hawaii, will be served by the program.

The Army’s participation in the electronic filing pro-
gram -has also increased dramatically since it began in
1987. Most major CONUS installations now offer or
plan to offer the service. The system results in direct
savings to soldiers and their families. It also saves the

IRS considerable time and money by. chmmatmg much

of the manual handling of returns that is required under
the traditional system

Electronic ﬁlmg is normally a part of an installation's
tax assistance program and is offered in addition to the
traditional tax preparation services. The electronic filing
effort requires additional equipment  and personnel. In
addition, electronic filing can create an overwhelming
amount of administrative and clerical work in order to
meet all the legal requirements imposed by the IRS.
Electronic filing stations must: 1) ensure the accuracy of

all the returns filed; 2) give the taxpayer copies of all

information transmitted to the IRS; 3) maintain internal

file copies; 4) resolve all material discrepancies between
the paper return and the electronic return; and 5) assign .

a document control number to each return. The impact
of these administrative requirements can be minimized,
however, -by developmg a systematic approach to elec-
tronic processing and filing,

Two basic approaches to proccssing returns for elec-
tronic filing have been used by military tax assistance
programs. Under the first approach, tax returns are

prepared manually by the taxpayers, umit tax advisors,

or by volunteers. The returns are ther collected at a
centralized location for later electronic processing and
transmission by an électronic filing center. Under this
system, thé taxpayers'are not present when the returns
are processed and transmitted. The second approach is
to have the taxpayers hand-carry the paper tax returns to
the computer room, where operators input and process
the electronic returns while the taxpayers wait.

The first approach allows for the rapid processing of
large numbers of returns with a minimum number of
distractions for the computer operators. It also spares
taxpayers from long waiting lines at the electronic filing
center. There are, however, several dlsadvantages inher-
ent m this approach.

Because of the large number of returns that are
received at the same time, it may be impossible to check
each return for accuracy and completeness while. the
taxpayers are present. Consequently, many errors are
discovered by the computer operators after the returns
are calculated by the computer. This fact prevents many
returns from bcmg timely transmitted and requires
subsequent contacts with the taxpayers in order to
resolve discrepancies. In addition, returns not ready to
be transmitted’ must be manually deleted from the
electronic files so that a clean batch may be sent to the
IRS. In order to comply with IRS requirements, a copy
of all documents electronically transmitted must be
compiled and mailed to the taxpayer. This process can
create an overwhelming amount o0f administrative and
clerical work. It also creates numerous opportunities for
the misplacing or mishandling of returns.

The first approach does not provide a mechanism to
prevent an overload to available equipment and person-
nel. By accepting and processing paperwork instead of
taxpayers, all returns are accepted for transmission,
regardless of the capability of the program to process
them within the filing center’s operating hours. Under
this system, the electronic filing center absorbs the entire
burden of transmitting the returns accurately and expedi-
tiously. The taxpayers are under the impression that
their role in the process has ended, that their tax returns
were correctly prepared, and that their tax refund checks
will soon be in the mail.

The second approach avoids many of thc problems
experienced with the first system. Having the taxpayer
present while the return is being processed allows the
computer operator to ask questions and resolve discrep-
ancies on-the-spot. Once the return is calculated by the
computer, the taxpayer can review the final product,
authorize the transmission, and depart the center with a
copy of the return. Most of the labor-intensive clerical
tasks generated by the first approach are eliminated.
Furthermore, only the volume of work that can be
processed within a given day is accepted, therefore
avoiding a' backlog of unprocessed electronic returns.

The total time required to fully process each return is
significantly reduced by adopting the second approach.
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The time required by the computer operators to transmit

each electronic file, however, is increased. The compuiter *

operators must perform additional tasks such as instruct-

ing taxpayers to Teview -and ‘approve the electronic

version -of the returns, asking additional questions where

appropriate, and troubleshooting the returns. In addi-

tion, :operators are subjected to-the inevitable distrac-
tions caused by their interaction with taxpayers. Finally,

taxpayers .must often wait in long lines at the filing -

center. The shortcomings of .this approach can. be

overcome by dedlcatmg enough personnel and equipment -

to handle the workload.

A careful evaluation of the advantages and disadvan-
tages of the approaches to electronic frlmg services must
be made by each’installation based on'the local circum-
stances and the overall goals of the local. tax assistance
program. Under either approach electronic filing'is a
labor-intensive process requiring the commitment of
additional personnel to the tax assistance program.
Under the first approach, most of the effort is dedicated
to .administrative -and clerical tasks and to correcting
discrepancies discovered after the returns are calculated
by ‘the computer. Too much time is wasted in trouble-
shooting discrepancies, contacting taxpayers, and han-
dling paperwork. Under.the 'second “approach,” virtually
all- the effort is dedlcated to processmg returns electrom-
cally. ! : :

Based on the factors dlscussed above, the followmg
approach is recommended ’

a. Where a centrallzed tax assistance offrce is used,
the electromc frlmg center should be collocated with

it - T . R

' b. The paper tax return is initially prepared by unit
tax advisors or by volunteer preparers. Taxpayers
who elect to file electromcally are sent to the filing .
center for processmg

. Upon arrlvmg at the filing center, the taxpayer is

directed to a ‘quality assurance station where the

return 1s summanly revrewed for completeness

~d. If the tax return packet contains all the necessary -
-information and documentation, the taxpayer is sent
to a waiting line to be called by the next available
computer operator : :

“e.” The computer, operator enters the data in the
computer, creates a file, alculates the return,, andA
prints the electronic filing authonzatton forms in
three copies. The operator compares the amounts
from. the paper return and the:electronic version. If
no discrepancies.are found, the taxpayer reviews the
return. and signs'the authorization forms. The tax-
‘payer is’ given. copies - of the documents and the -
taxpayer.can depart. :

I dtscrepanmes are found that cannOt be readtly‘
resolved by the operator, the taxpayer returns to the

',qualrty .assurance statlon for an in-depth review of .
the return and resolution of the discrepancies. When

this is. completed satlsfactorlly, the taxpayer returns

to the same computer operator who initially _pro-

cessed the return, and the return is r'orrected and
recalculated :

Monge, HQ I1I Corps Fort Hood ST "

///—/

In summary, processing a large number of returns places
increased Hemands on the limited resources available to
perform the tax assistance mission. Furthermore, han-

* dling the tax returns of soldiers and their families is a

sensitive task that must be performed expedmously and

" accurately. For those: reasons, it is extremely 1mportant
“'that electronic filing services be well planned and that

the most efficient approach bé selected. Captain Jose F

Automation in: rhe Tacncal Envzronment

lntroductton e Co

The Judge Advocate General‘s Corps has come a long
way in its efforts ‘to ‘use 'high technology on the
battlefield. . During Exercise -Team Spirit 1989 in Korea,
the Office of the Staff Judge Advocate, 25th Infantry
Division . (Lxght). successfully - conducted - “‘business as
usual’’ .in the field by.combining the capabilities of a
telefax :machine, -a . laptop computer,” and a direct  dial
Autovon line to the:personal computers (with modems)
of the permanent SJA office at Schofield Barracks,
Hawaii. With: proper care and maintenance, this equip-
ment not only automated daily field reports and other:
administration, .. but it. allowed  informal - networking,
photocopying, enhanced communications, and rapid re-
action to legal emergencies in Korea and in Hawaii.

‘f’i‘asvlt .Org‘anizatlon'of OSJA (Fwd & Rear) -

: for Team Spirit L
The SJA (Forward) element consnsted ‘of ‘the staff
judge advocate, a combination trial counsel/clalms offi-

cer/administrative law attorney,"a noncommrssnoned of-'
ficer in charge, and a driver. ‘

The SJA (Rear) element consistéd of the deputy staff
judge advocate, the chief of criminal law, the chief legal
NCO the family - law - center/admxmstratwe law and
numerous support staff - !

fa [

Equlpment .

S

During Exercise Team Spll‘lt 1989, the SJA (Forward)‘
elements - deployed ‘with "a Zenith ZWL- 184-87 'laptop "
computer, an ALPS ASP1000 printer, and an OMNI-
FAX G35. The SJA (Rear) “elements used Zenith 248
computers, ALPS PZOOOG prmters, and an OMNIFAXA
Gis. -

I know every staff judge advocate office doesn’t have‘
a fax machine, but, given OTJAG’s recent purchase of .
computer eqmpment a laptop computer should be
available ‘at all offices. ‘The Zenith laptop computer has
an 'internal modem and Enable has telecommumcatrons,
capabilities. Using the laptop to interface with our PC's "
at the main office in Hawaii was no problem. (Wlthm’f'
the laptop memory, we stored ouf one-stop wills pro-_f:
gram, operational law opmlons, every known power of |
attorney format, and criminal law formats.) A direct dial
Autovon line is a ‘must: When* you re’ not usmg ‘the’
computer ‘or fax machine with the telephone line, you’ll
be able to use the’ telephone (W1th0ut dlsconnectmg it
from the computer or facsrmlle)
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Settmg Up

Sevcral tasks must be accomplished before estabhshmg
a PC-t0-PC connection. . The most important task is
convincing the division communication-electronics of-
ficer to let you have one of the direct dial AUTOVON
lines in the field: We managed to get one only by
agreeing to share it with the G-5 and the division
surgeon. To solve the time difference between Korea and
Hawaii, prearranged times were established for making
daily phone connections. The NCOIC’s of each section
established an AUTOVON sharing plan to ensure that
no section would suffer for lack of access to the phone
This worked so well that, by the middle of the exercise,
each section was sending and receiving data for the

-others. Teamwork was great.

To begin operatmg the system, the internal modem in

‘the Zenith laptop must be activated. To do this, go to

the C: > prompt and enter the following command:
““mode modem on.”’ Telephonic contact must then be

.made - with the target system’s operator to determine

which telecommunications setup will be used between
systems. To enter Enable’s main menu at the C: >
prompt, type ‘‘CD Enable.”” The prompt will read
C:ENABLE>. Type “‘Enable” again. At Enable’s main
menu, select ‘‘Use System,”” *“Telecom,’” ““Commu-
nicate,”” and ‘‘Quick Connect.”” Look at the Word
Processing/Enable/Check/Telecommunication manual,
Section Three C, for the Quick Connect. We've had
success using the “‘Quick Connect’’ option of the Enable
telecommunications section using the following defaults
listed under the ‘“‘Quick Connect’’ menu:

Baud Rate: 4=1200
Select one of the options described below: 3

Select type of duplex; Half

Which of your computer’s COMM-PORTSs are you
using? (This does not have to 'be the same. This is
dependent on what comm-port your computer is using.)
We used comm-port 2. Once you complete this portion
press “‘Enter”’ twice. "This will take you to a blank
screen. Press ‘“F10;”’ you will receive a screen with the
menu across the top reading ‘“BREAK CAPTURE
DISCONNECT FILES MCM PRINT TELE WP.” At
this point, one computer will have to set to call and the
other to answer. To do this, 'select “TELE’ and press
“Enter.”” You will receive another menu just below the
last menu reading ‘““ANSWER-MODE CALL HANG
UP.” If you are going to call, select ““CALL’" and press
““Enter.”” At this time you will be asked for the phone
number, enter the phone number (including any neces-
sary prefixes) and press ‘‘Enter.”” If you do not hear the
sound of a push button telephone, your call will not g0
through. Make sure the telephone is connected in the
right phone jacks. If they are not, connect them prop-
erly. The outside phone line must be connected to the
“line in”’ jack on the side of the laptop. Connect the
telephone to the other jack. Press ‘F10”’ again and
follow the menu. If the connection does not work
despite proper phone connection, press *F10’’ and select
“DISCONNECT”’—you might be using the wrong
comm-port. Answer the prompts and return to the

Enable main menu. Start over again and select another
-comm-port. Do not connect the computer to the fax
machine; neither will work using the phone line. You
can connect both to the same phone line if you use a
splitter. Normally only one should be connected at a
time.

Communicating

Once a good connection has been made, the computer
will print on the screen that a connection is made and
the Baud Rate. Communicate to the computer operator

of the other PC using the keyboard. Ensure that. you

both can read each other’s communications. If you can’t
read it, disconnect and call the other operator by phone.
Make another selection at the ‘‘Quick Connect’’ menu.
Most of the time, if you change to another number at
““Select one of the options described below,’” you will be
able to read the communications. If you can’t read their
communications on the screen, do not attempt to trans-
mit documents; they will not be legible.

When you have a good connection, press ‘“‘F10°’ again
and receive the menu across the top. This time select

“‘FILES.” ‘You will then get another menu, select

*“RECEIVE” if you are going to receive a document or
“TRANSMIT” if you are transmitting a document and
press ‘‘Enter.”’ Select ““ENABLE’’ at the next menu and
press “Enter.”’ If you are receiving, enter the name you
wish the file to be titled in your computer’s memory,
including the “.WPF” if it is a word processing file.
When transmitting, - enter the name of the file to be
transmitted including the “.WPF” if it is a word
processing file. Press ‘“Enter.”’ The computers will do
the rest. After the document has been transmitted and
received you will automatically go back to the blank
screen. You can then communicate again with the other
operator. .

Capabllmes

‘The commandmg general and his staff were 1mpressed

'wnhiour ability to provide quick and complete legal

opinions, criminal law documents, and powers-of-
attorney. He was especially impressed with our ability to
send . copies of the powers of—attorney to Hawan for the
family members.

By being portable, we were able to reach the soldiers
wherever they were located. As we all know far too well,
not everyone will prepare for deployment. Numerous
powers-of-attorney were prepared using the formats on
the laptop. After completion, the powers were telefaxed
to the SJA (Rear) and delivered to the family members.

Administrative and operational law opinions. were
readily available on the laptop or were just a phone call
away. Previous opinions from Team Spirit were carried
with us when we deployed. When questions arose and
the reference material to research the problem was not
available, a phone call to the SJA (Rear) provided the
solution. The SJA (Rear) would do the research, write
the opinion, and send the opinion by modem to the
laptop computer. The opinion would then be printed out
in original form. If a previous related opinion was stored
in the laptop memory, we provided an original almost
immediately.
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Criminal law matters were started. at the SJA (Rear),
"transmitted through the laptop to the SJA (Forward),
printed out, and then submitted to the Commandmg
General in orlgmal After signature, the documents were
faxed back to the SJA (Rear). .

With a little determination and the cooperation of an
AUTOVON operator, you may also research using
LEXIS or WESTLAW. Contact “the operator (in our
case Hawaii) and ask for off-net access. We had. no
problem getting a local connection to LEXIS, as most
calls were made after normal duty hours in Hawaii.

If you have access to DDMS or. another computer
bulletin board, you éan leave messages as if you were
still i in your offrce :

Shrppmg Equipment

“You must remember that the Zenith laptop and fax
machines were not built for a field environment. In fact,
we were a little hesitant about taking such delicate pieces
-of equipment on . deployment. With -a little. effort,
however, they can be packed and deployed with no
damage.at all. We used two serviceable footlockers:and
styrofoam packing (saved from the original boxes used
to ship the machines to our office). The footlockers were
secured inside the SJA’s vehicle (a CUCYV) by wrapping
metal banding around the footlocker and the rear seat.
.What . about the dust, dirt,. and foul weather? Well, -a

e

TACCS computer won’t work from the bottom of the
Han River either. You must always be mindful of the

“weather. - If the wind is-blowing, don’t rais¢ the flaps;

don't set up next:to: a stove; and most importantly,
don't put MRE jelly on the printer platen! Take along a

“small (1/2 wide) regular paint brush,:a soft lint-free rag,
‘and spray cleaner to get. that forelgn matter off ,

Conclusron

"‘The many benefits received from this operation far

‘outwergh the risks. By being portable, we were able to

reach our clients where they worked. We were able to

“truly take care of our soldrers and their famllles in time

of need

The wheels of jUSthC contmued to turn. Crrmmal law
matters did not have to wait for the United States Postal

“Service, Court-martjal processing time contmued to im-

prove.

The "war"»wdid not stop for a JAG- opinion. We
rendered most opinions  quickly. We did not need a Jot
of heavy pre-printed forms, reference papers, and regu-
lations. Using plain bond paper-and dwrsron statlonery,
we: prmted all that we: needed ‘

By usmg our rmagmatron, we 1mproved upon what
had already been done.-For a line soldier, this automa-
tion stuff is all right. Sergeant First' Class Frederick
Dowdell, 25th Infantry Division, Schofield Barracks.

CLE News ' R

1. Resident Course Quotas

Attendance at resident .CLE .courses at The Judge
Advocate General’s School is restricted to those who
have been allocated quotas. If you have not received a
welcome letter ‘or packet, you do not have a quota.
Quota allocations are obtained from local training of-
‘fices which receive them from the MACOMS. Reservists
obtain quotas through their " unit ‘or ARPERCEN,
ATTN: DARP-OPS-JA, 9700 Page Boulevard, 'St.
Louis, MO 63132 if they are nonunit reservists. Army
National Guard personnel request quotas through their
units. The Judge Advocate General’s’ ‘School deals di-
rectly with MACOMs and other major agency trarmng
offices. To verify a quota, you must contact the Nonres-
ident Instruction Branch, The Judge Advocate General’s
School, Army, Charlottesville, Virginia 22903-1781
(Telephone: AUTOVON 274-7110, extensron 972 6307
commercial phone (804) 972-6307) .

2. TJAGSA CLE Course Schedule

1989

" October 2-6: 1989 Judge Advocate General’s Annual
CLE Training Program. ~

October 16- 20: 25th Legal Assrstance Course (5F—F23)

October 16-December..20: 120th 'Basic Course (5 27-
C20).

l

October 23 27 43d Law of War Workshop (SF F42).

October 23-27: 3d Imstallation Contracting Course
(5F-F18). .

October 30—November 3 100th Senior Officer Legal
Orientation Course (5F-F1).

November '6-9: 3d Procurement Fraud Course’ (SF-
F36). Changed’ from basic to advanced/update course.

November 13- 17 23d Criminal Trial Advocacy Course
(5F-F32).

November 27-December - 17 29th Fiscal Law Course
(SF-F12).

December 4-8 6th Judge Advocate & Mrhtary Opera-
tions Seminar (5F-F47) ;

‘December 11-15¢ 36th Federal Labor Relattons Course
(5F-F22) ' 4

: 1990

January 8-12: 1990 Government Contract Law Sympo-
sium (SF- Fll)

January 16-March 23 121st Basrc _Course (5-27-C20).

January 29-February 2 lOlst Semor Offrcer Legal
Orientation Course (SF-F1). .

February. 5-9: . 24th Crrmmal Trlal Advocacy Course
(SF-F32).

February 12-16: 3d Program Managers Attorneys
Course (5F-F19). .
" February 26-March 9:

E‘l"2‘0th Contract Attorneys
Course (5F-F10). :
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March 12-16: 14th - Administrative Law for Mrhtary
Installations Course (SF-F24).

March 19-23: 44th Law of War Workshop (5F—F42)

- March 26-30: lst ‘Law’ for’ Legal NCO’s Course
(512-71D/E/20/30).

March 26-30: 26th Legal Assistance Course (5F-F23).

April 2-6: 5th Government Materiel - Acquisition
Course (5F-F17).

April 9-13: 102d Senior Ofﬁcer Legal Orientation
Course (SF-F1).

April 9-13: 7th Judge Advocate and Mrhtary Opera--

tions Seminar (5F-F47).

April 16-20: 8th Federal Litigation Course (5F-F29).

April 18-20: Ist Center for Law & Mrlxtary Operatlons
Symposium (5F-F48).

April 24-27: JA Reserve Component Workshop

April 30-May 11: 121st Contract Attorneys Course
(5F-F10).

May 14-18: 37th Federal Labor Relatrons Course'

(5F-F22). -

May 21-25: 30th Fiscal Law Course (5F-F12). .

May 21-June 8: 33d Military Judge Course (5F-F33)

June 4-8: 103d Senior Officer Legal Onentatron
Course (5F-F1).

June 11-15: 20th Staff Judge Advocate Course (SF-
F52). ..
June 11-13; 6th SJA Spouses’ Course.

June 18-29: JATT Team Training.

June 18-29: JAOAC (Phase 1V).

June 20-22: General Counsel’s Workshop.

June 26-29:; U.S. Army Claims Service Trarnmg Semr-
nar.

July 9-11:
550A1).

July 12-13: 1st Semor/Master CWoO Techmcal Certrfr-
cation Course (7A-550A2).

July 10-13: let Methods of lnstructron Course (SF-
F70). .

July 16-18: Professronal Recrumng Training Semmar

July 16-20: 2d STARC Law and Mobrhzatron Work-
shop.

July 16-27: 122d Contract Attorneys Course (SF FlO)
July 23-September 26: 122d Basic Course (5-27-C20),
July 30-May 17,

C22). .

August 6-10: 45th Law of War Workshop (5F-F42).
August 13-17:. 14th Criminal Law New Developments

Course (SF-F35).

August 20-24:. 1st Senior Legal NCO Management
Course (512-71D/E/40/50).

September 10-14: 8th Contract Claims, Litigation: &
Remedies Course (SF-F13).

‘September 17-19: Chief Legal NCO Workshop.

3. Civlhan Sponsored CLE Courses

December 1989 '

1-2: PLI1, Deposing the Expert Witness, San Francisco,
CA.
-2-8: NJC, Tax and Valuatron Issues for Domestic
Relations Judges, Williamsburg, VA,
3-7: NCDA, Forensic Evidence, Fort Lauderdale, FL.
3-8: AAJE, Evidence, New Orleans, LA.

st Legal Administrator’s Course (7A-

1991: 39th Graduate Course (5-27-

4-5: PLI, The Basics of Bankruptcy and Reorgamza—‘
tion, Chicago, IL.

4.5: PLI, Securities" Frlmgs Review and Update, New
York, NY.

5: PLI, Workshop on Legal Wntmg, San Francisco,
CA.

5-8: ESI, Operatmg Pracuces in Contract Administra-
tion, Palo Alto, CA.

7-8: NELI, Employment Law Conference, Washing-

~ton, DC,

7-8: ALIABA, Tax Exempt Charitable Organizations,
Washington, DC.
7-8: PLI, Litigating Copyright and Trademark Cases,

Los Angeles, CA.

7-8: ALIABA, Prosecution and Defense of a Lender
Liability Lawsuit, Atlanta, GA.

7-9: PLI, Computer Law Institute, New York, NY.

8: PLI, Workshop on Legal Writing, Los Angeles,
CA.

8-9: NCLE, Best of CLE, Omaha, NE.

11-12: PLI Environmental Regulation and Business
Transactions, New York, NY.

11-13: GWU, Patents, Technical Data and Computer
Software, San Francisco, CA. <

12-15:" SLF, Short Course on Securities Regulatlon,
Dallas, TX.

14-15: PLI, The Basics of Bankruptcy and Reorgani-
zation, San Francisco, CA.

For further: information on cwllran courses, please
contact the institution offering the course. The addresses
are listed in the August 1989 issue of The Army Lawyer.

4. Mandatory Contmumg Legal Edueauon Jurisdictions
and Reporting Dates

Jurisdiction Reporting Month
Alabama 31 January annually .
Arkansas . 30 June annually
Colorado 31 January annually
Delaware On or before 31 July annually every
' other year
Florida Assigned monthly deadlines every-
: ~three years .
Georgia - 31 January annually
Idaho 1 March every third anniversary of
admission
Indiana 1 October annually
Iowa 1 March annually
Kansas 1 July annually
Kentucky " 30 days following complenon ‘of
course
Louisiana - 31 January annually
Minnesota .30 June every third year .
Mississippi * 31 December annually
Missouri 30 June annually
Montana -1 April annually -
Nevada 15 January annually.
New Jersey 12-month period commencing on first
. : anniversary of bar exam
New Mexico Reporting requirement temporarrly

suspended for 1989. Compliance
. fees fees and penalties for 1988
shall be paid.
12 hours annually
1 February in three-year mtervals

North Carolina
North Dakota
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Ohio . . . 24 hours every two years :
Oklahoma On or before 15 February. annually
Oregon

. Beginning 1 January 1988 in three-
- year intervals ‘ ,

South Carolina . 10 January annually

Tennessee 31 January annually

Texas .. Birth.-month annually

Utah 27 hours during 2 year- penod
Vermont ... 1 June every other year

Virginia
Washington

West Virginia _ -

Wisconsin -

Wyoming

“For addresses and detailed mformatlon, sec the Julyv

- 30 June annually .- |

31 January annually . .

30 June annually
31 December in even or odd years
depending on admission . . - .

.+ 1 March annually .

1989 i 1ssue of The Army Lawyer

Current Materlal of Interest

1. TIAGSA Materials Available Through Defense Tech-
nical Information Center

Each year, TIAGSA publishes deskbooks and materi-

als to support resident instruction. Much of this material

is useful to judge advocates and government. civilian

attorneys who are not able to attend .courses in :their

practice areas. The School receives many requests each

year for these materials.. Because such distribution is not
within the School’s mission, TIAGSA does not have the
resources to provide these publications.

In order to provide another avenue of availability,
some of this material is being made available through
the Defense Technical Information Center (DTIC).
There are two ways an office may obtain this material.
The first is to get it through a user library on the
installation. Most .technical ‘and school libraries - are
DTIC ‘‘users.” If they are ‘‘school’ libraries, they may
be free users. The second way is for the office or
organization to become a government user. Government
agency users pay five dollars per hard copy for reports
of 1-100 pages and seven cents for €ach additional page
over 100, or ninety-five cents per fiche copy. Overseas
users may obtain one copy of a report at no charge. The

necessary information and forms to become registered as:

a user may be requested from: Defense Technical Infor-
mation Center, Cameron Station, Alexandria, VA 22314-
6145, telephone (202) 274-7633,- AUTOVON 284-7633.

Once. registered, an office or o'ther organization may,
open a deposit account with the National Technical

Information Service to facilitate ordering materials, In-’

formation. concerning this procedure will be provided
when a request for user status is submitted.

Users are provided biweekly and:cumulative indices.’

These indices are classified as a 'single confidential
document and mailed only to those DTIC users whose
organizations have a facility clearance. This will not
affect the ability of organizations to become DTIC
users, nor will it affect the ordering of TJAGSA

publications through- DTIC. All TJAGSA publications

are unclassified and the relevant ordering information,
such ‘as- DTIC numbers and -titles, will be published in-
The Army Lawyer. The following TIAGSA publications
aré available through DTIC. The nine character identi-
fier beginning with the letters AD are numbers assigned
by DTIC and must be-used when ordering Apublications.

¢

AD 311_2101

AD B112163

AD B100234
AD B100211

AD A174511

AD B116100
AD B116101

AD Bl116102

AD Bl1 16097

AD Al74549 '

AD B089092 _

AD B093771
AD B094235

AD B114054° ' -

AD B090988
AD B090989

AD B092128

AD B095857

AD B116103
AD B116099 .

i

‘Contract Law

Contract Law, Government Cortract "

Law Deskbook Vol 1/ JAGS- ADK-
87-1 (302 pgs).

Contract Law, Government Contract

‘Law Deskbook Vol 2/ JAGS-ADK-
87-2-(214 pgs).

Fiscal Law Deskbook/JAGS ADK- ;

86-2 (244 pgs).

Contract Law Seminar Problems/ ’

JAGS-ADK 86-1 (65 pgs)

Legal Assistance :
‘Administrative and : Civil Law, All
States' Guide to Garnishment ‘Laws

& Procedures/JAGS- ADA 86-10:

(253 pgs).
Legal Assistance Consumer® Lz
Guide/JAGS-ADA-87-13 (614 pgs).

Legal Assistance “Wills Gurde/JAGS-

- ADA-87-12 (339 pgs). »
_Legal Assistance Office Administra-
tion Gulde/JAGS-ADA 87 11 (249
pgs). '
Legal Ass:stance Real Properly Guide/
JAGS-ADA-87-14 (414 pgs).

‘ All States Marriage & Divorce Gmde/

‘JAGS-ADA-84-3 (208 pgs). '

All States Guide to State Notarial

' Laws/JAGS-ADA-85-2 -(56 - pgs).
All States ' Law Summary, Vol 1/
JAGS-ADA-87-5 (467 pgs).

" All ‘States Law Summary, Vol 11/

JAGS-ADA-87-6 (417 pgs).- '
All States Law Summary, Vol III/
JAGS-ADA-87-7 (450 pgs). " - -
Legal - Assistance Deskbook, Vol 1/

JAGS-ADA-85-3 (760 pgs).
Legal Assistance Deskbook, Vol 11/
- JAGS-ADA-85-4 (590 pgs).
USAREUR Legal Assistance Hand-
book/JAGS-ADA-85-5 (315 pgs).

. Proactive Law Matenals/JAGS-ADA-

85-9 (226 pgs).

~ Legal - Assistance Preventive 'Law

Series/JAGS-ADA-87-1Q (205 pgs):
Legal  Assistance . Tax Information
Senes/JAGS-ADA 87-9 (121 pgs).
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AD B124120

AD-B124194
V' AD BI1080s4
AD B087842

AD B087849

AD B087848
AD B100235
AD B100251
AD B108016

AD B107990
AD B100675

AD A199644

AD B087845
AD B087846

Model Tax Assistance Program/JAGS-
ADA-88-2 (65 pgs).

1988 Legal Assistance Update/JAGS-
ADA-88-1

Claims
ClaimsProgrammedText/JAGS-ADA-
87-2 (119 pgs).

Administrative and Civil Law ) o
Environmental Law/JAGS-ADA-84-5

(176 pgs).

AR 15-6 Investigations: Programmed
Instruction/JAGS-ADA-86-4 (40
pes).

Military Aid to Law Enforcement/
JAGS-ADA-81-7 (76 pgs).

Government Information Practices/
JAGS-ADA-86-2 (345 pgs).

Law of Military Installations/JAGS-
ADA-86-1 (298 pgs).

Defensive Federal Litigation/JAGS-
ADA-87-1 (377 pgs).

Reports of Survey and Line of Duty
Determination/ JAGS-ADA-87-3
(110 pgs).

Practical Exercises in Administrative
and. Civil Law and Management/
JAGS-ADA-86-9 (146 pgs).

The Staff Judge Advocate Officer
Manager’s Handbook/ACIL-ST-
290.

Labor Law
Law of Federal Employment/JAGS-
ADA-84-11 (339 pgs).
Law of Federal Labor-Management
Relations/ JAGS-ADA-84-12 (321

pgs).

Developments, Doctrine & Literature

AD B124193

AD B095869

Military Citation/JAGS-DD-88-1 (37
pgs.)

Criminal Law
Criminal Law: Nonjudicial Punish-
ment, Confinement & Corrections,

«U, S, COVEANMENT PRINTING OFF ICE11989-242-777400008

Crimes & Defenses/JAGS-ADC-85-
3 (216 pgs).

Resérve Component Criminal Law
PEs/JAGS-ADC-86-1 (88 pgs).

The following CID publication is also available
through DTIC:
AD A145966

AD B100212

USACIDC Pam 195-8, Criminal In-
vestigations, Violation of the USC

in Economic Crime Investigations
(250 pgs).

Those ordering publications are reminded that they are
for government use only.

*Indicates new publication or revised edition.

2. Constitution Bicentennial Packet

The Judge Advocate General’s School has prepared an
updated resource packet to assist staff judge advocates
in planning local celebrations of the bicantennial of the
U.S. Constitution. The packet includes draft speeches
suitable for presentation to lay and civilian audiences,
samples of articles and pamphlets, and order forms for
bicentennial materials. TIAGSA will forward copies of
the packet to SJA’s-upon request. To obtain a packet,
SJA’s should write to- TTAGSA, ATTN: JAGS-DDL,
Charlottesville, VA 22903-1781.

3. Regulations & Pamphlets

Listed below are new publications and changes to
existing publications.

Number
AR 1-201 -
AR 15-110

AR 143-1

AR 570-2

UPDATE 15

Title

- Army Inspection Policy

Board of Directors, Army
and Air Force Exchange
Service (AAFES)

Reserve Officers’ Training
Corps Program:

- Organization,

Administration, and
Training, Interim change
101

Manpower Requirements

" Criteria (MARC)-Tables of

Organization and
Equipment
Enlisted Ranks Personnel
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5 May 89

19 May 89

30 June 89

15 Jun 89
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By Order of the Secretary of the Army:

CARL E. VUONO
General, United States Army
Chief of Staff

Official:
WILLIAM J. MEEHAN It

Brigadier General, United States Army
The Adjutant General ’

Distribution. Special.

Department of the Army

The Judge Advocate General's School
us Army

ATTN: JAGS-DDL

Charlottesvlile, VA 22903-1781

Ofticial Business
Penalty for Private Use $300

SECOND CLASS MAIL
POSTAGE AND FEES PAID
DEPARTMENT OF THE ARMY
ISSN 0364-1287
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