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e
REPLY TO Mo o B
ATTENTION OfF

DAJA-ZX 8 March 1989

MEMORANDUM FOR COMMANDANT, TJAGSA

SUBJECT: ALLS Purchase of Legal Research Tools for SJA Libraries

1. A common concern of Staff Judge Advocates that I visit
throughout the world is their law library. 1I share their concerns
about the space the library requires, getting the proper books for
their particular library, posting the publications they receive and
keeping the books they have in good repair and in their library.
Additionally, many SJA‘s are concerned about what research
materials they could take with them during mobilization.

2. Commercial companies are developing new ideas for legal
research where large volumes of text are stored on small optical
discs. 1In keeping with the JAGC emphasis on innovation, and
considering the needs of SJA’s, I believe these new legal research
tools may have beneficial applications to our practice.
Accordingly, I want you to evaluate the concept of the Army Law
Library Service replacing the books and publications currently in
our libraries with one of these new compact legal research tools.

3. Your evaluation should include but not be limited to the
following: a cost-benefit analysis; what court decisions,
regulations and administrative opinions are available; what SJA’'s
need; what must be done to make the optical discs available to all
offices in the field; and a recommendation whether ALLS should
adopt this concept. If we adopt this concept, I envision a field
test of 6-12 months before full implementation. We also need
milestones to achieve these objectives.

4. This concept should be added to any five year plan for the Army
Law Library Service. Due to the long range implications of this
tasking, I ask you to add it to your list of items for the
Quarterly Review and Analysis. POC for this tasker is the

Executive.

HUGH R. OVERHOLT
Major General, USA
The Judge Advocate General
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Standards of Conduct: A Primer—The Command Ethics Program

Lieutenant Colonel Larry S. Merck —_
Chief, Administrative and Civil Law Division, TJAGSA :
and
Major Daniel F. McCallum
Instructor, Administrative and Civil Law Division,

TJIAGSA*

This article is the first in a series that will discuss ethics program operates throughout the year. Ethics
standards of conduct in the Army. It proposes a training programs seek to avoid problems through edu-
Command Ethics Program that may be implemented at cation and awareness. The purpose of this article is to
every installation. Subsequent articles will analyze recur- outline the responsibilities, educational requirements,
ring problems and discuss post-employment restrictions. recurring problems, and reporting requirements that

should be addressed in every ethics training program. 10
Every program should go beyond the legal issues and
address the professional conduct required of soldiers and
Army Regulation 600-50 ! prescribes the standards of officers. 1
conduct required of all Department of the Army (DA)
personnel. It incorporates rules, restrictions, and guid-
ance from Executive Order 12674, 2 the Ethics in Gov- The Players
ernment Act of 1978, 2 and Department of Defense
Directive 5500.7. 4 Additionally, it includes some restric-
tions that are applicable only to DA personnel. 5 AR
600-50 sets forth the minimum acceptable standards for
DA personnel, who are expected to conduct themselves
in a manner that will promote continued public confi-
dence in the integrity of the United States Government, ¢ Installation Commanders
Any violation of these standards may be the basis for
adverse administrative action or criminal prosecution, ?

Introduction

Command Ethics Program

A successful Command Ethics Program (CEP) must
coordinate the efforts of various installation activities
into a comprehensive program that reaches all areas of
the installation/command. Although ethics is everyone’s
responsibility, certain individuals have specific duties.

The ethics training program is a command program,
and the senior commander has the ultimate responsibility ___

To ensure that all DA personnel are aware of and to make certain that the objectives of the program arr
comply with these standards, AR 600-50 requires every met. This includes the regulatory requirements discussea
command to have an ethics training program.3 In below and the overall objective of ensuring that all DA
compliance with AR 600-50’s requirement for a semian- personnel are aware of and abide by the values of
nual reminder, many installations currently address professional Army ethics. 2 Senior commanders, in con-
standards of conduct twice a year.  Although this may junction with their ethics counselors (EC), must regularly
meet the minimum requirements of AR 600-50, a good evaluate their ethics training programs. 13

*The authors are jointly responsible for the Standards of Conduct instruction provided by The Judge Advocate General’s School, U.S. Army, and
serve as the Ethics Counselors for TIAGSA.

! Army Reg. 600-50, Personnel-General: Standards of Conduct (28 Jan. 1988) [hereinafter AR 600-50].

2 Exec. Order No. 12,674, 54 Fed. Reg. 15,159, Principles of Ethical Conduct for Government Officers and Employees, was signed by President
George Bush on April 12, 1989. It revoked Exec. Order No. 11,222, 30 Fed. Reg. 6469 (1965) and Exec. Order No. 12,565, 51 Fed. Reg. 34,437
(1986).

3 Ethics in Government Act of 1978 (as amended), Pub. L. No. 95-521, 92 Stat. 1824 (1978).
4 Dep’t of Defense Directive 5500.7, Standards of Conduct (May 6, 1987) [hereinafter DOD Dir. 5500.7].

5 For example, AR 600-50, paragraph 2-2¢(8)(c), prohibits field grade officers from accepting seat upgrades while in uniform. This prohibition is not
in DOD Dir. 5500.7 and does not apply to the other services.

¢ AR 600-50 at 1 (Summary).
7 Id. para. 1-1.

8 AR 600-50, para. 1-6b, refers to *‘command ethics training programs’* but does not specify the structure or scope of such programs. The authors
believe that every command (division level and above) and installation should have an ethics program designed to actively promote compliance with
AR 600-50 as required by paragraph 12d of the Article 6 Inspection Checklist, reprinted in The Army Lawyer, January 1989, at 3.

2 AR 600-50, para. 1-6b. The authors’ experiences and conversations with judge advocates and commanders in the field support this conclusion.

19 The authors recognize that each command ethics program (CEP) must be tailored to meet the needs of the organization. The issues discussed in
this article are not meant to be all inclusive, but are representative of the types of issues that should be addressed in the development of every CEP,~~

I Dep’t of Army, Field Manual 100-1, The Army, at 22-24 (29 Aug. 1986) [hereinafter FM 100-1].

12 Dep’t of Army, Pam 600-3, Commissioned Officer Professional Development and Utilization, para. 1-8 (30 Apr. 1986) [hereinafter DA Pam.
600-3].

13 AR 600-50, para. 1-6b.
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Ethics Counselor

The EC is the second most important player in the

CEP. All Army staff agencies, field operating agencies,

separate activities, mstallatlons, and commands autho-
rized a general officer commander must designate an EC
in writing. 4 The EC may advise and counsel DA
personnel on standards of conduct issues, but may not
represent .any individual or. establish an attorney-client
relationship. !5 In evaluating .the CEP, the EC should
consult and coordinate with other staff principals to
ensure that the specific requirements of AR 600-50 are
met. The responsibility for assessing and: resolving stand-
ards of conduct violations begins with the EC. 1¢

Dtrector of Contractmg

As the focal point of all contracting actlvmes on the
installation, the director of contracting is responsible for
making certain that all contracting activities are accom-
plished in accordance with applicable. acquisition
regulations. !7 This involves maintaining the integrity of
the contracting system by protecting advance procure-
ment information ! and by establishing a system to
ensure that DA personnel are mnot knowingly doing
business with present or former military or civilian
personnel who are vrolatmg regulatory or statutory
restrictions.

Civilian Personnel Ofﬁcer

. The civilian personnel officer should be responsible
for the initial standards of conduct training of all new
civilian employees. 20 The civilian personnel officer and
‘the EC regularly review civilian positions to determine if
the duties require the filing of a Statement of Affilia-
tions and Financial Interests (DD Form 1555). 2!

Inspector General/Military Law Enforcement Officials

The responsibility for investigating suspected viola-
tions on the installation is shared by the inspector
general and law enforcement officials. 22 When investi-
gating any complaint involving alleged violations of AR
600-50, it is important that the inspector general consult
with the EC. 2 Law enforcement officials, to include
military police and members of the Criminal Investiga-
tion Command, are responsible for the prompt investiga-
tion of alleged crlmmal vxolatlons of standards of
conduct. : ;

,Adjz’ttant General

The adjutant general is responsible for the recruit-
ment, retention, training, retirement, and discharge of
military personnel. 2¢ The standards of conduct training
required by AR 600-50, which-includes the-initial train-
ing of new recruits' and pre-retirement briefings, 25
should be accomplished in conjunction with the adjutant
general’s inprocessing and -outprocessing of military
personnel

Subordmate Commanders/Supervisors

All commanders and supervisors share the responsibil-
ity of ensuring that the personnel under their supervision
are aware of and comply with the requirements of AR
600-50. The supervisory personnel must be sensitive to
the missions and jobs of their subordinates that requrre
special training in standards of conduct. 26

Educational Reguirements

The key to success in the standards of conduct area is
avoidance through education. To accomplish this, AR

. 600-50 requires DA personnel to receive standards of

% Id. para. 2-9. AR 600-30 does not requnre Ethics Counselors (EC) to be anorneys. however the Assistant Judge Advocate General for Military
Law, in @ memorandum dated 3 February 1989, stated that all EC’s must now be licensed attorneys. This change will be included in the next revision
of AR 600-50. Every BC should have the following publicatioris available: AR 600-50; DAJA-AL 1988/2666, Reference Guide to Prohibited
Activities of Military and Former Military Personnel (updated annually); The Ethics Counselor, published periodically by the Office of the General
Counsel, Department of the Army; and the Ethics Newsgram, published by the Office of Government Ethics.

'S Id. para. 2-94(3).
16 Id, para. 2-11.

!7 For example, Federal Acquisition Regulation, subpart 1.602-2 (22 Feb. 1988), outlines the responsibilities of contracting officers in general.

18 AR 600-50, para. 2-1g, requires that only duly designated agencies release advance acquisition information. The Office of Federal Procurement
Policy Act Amendments of 1988, Pub. L. No. 100-679, § 27(c), prohibits the unauthorized release of proprietary or source selection mformatlon

This legislation is effective 16 May 1989.
1% AR 600-50, para. 2-1m.

2° Id. para. 1-6a(l) requires an entry to be made on the civilian personnel orientation checklist after the initial briefing. Consequently, the briefing
should be done during the civilian personnel officer's normal inprocessing of new personnel.

2! Id. para. 3-2a.

2 See generally Army Reg. 20-1, lnspéctdr General Activities nnd Proced;.fres: Assistance, Inspections, lnvcsfigations. and Foﬂow-up, Chapter § (16
Sept. 1986) [hereinafter AR 20-1); Army Reg. 190-30, Military Police: Military Police Investigations, para. 3-14 (1 June 1978) (hereinafter AR
190-30]); and Army Reg. 195-2, Criminal Investigations: Criminal Investigation Activities, para. 1-5b(1) (30 Oct. 1985) [hereinafter AR 195-2}.

23 AR 20-1, para. 5-9b, requires reports of investigation prepared by, the inspector general to be coordinated with the local staff judge advocate.
\Based on this requirement, it is reasonable to require standards of conduct complaints to be coordinated with the EC.

24 DA Pam 600-3, para. 42-1, These duties are also shared by the G-1.
23 AR 600-50, para. 1-6.

26 Jd, para. 1-6a(2) requires briefings to be tailored’ to the duties of DA personnel For example, bnef‘ ings to personnel that go TDY frequently

should stress the restrictions on accepting benefits incident to official travel.
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conduct briefings when they ‘enter government - service,

semlannua]ly thereafter, and prror to departmg govern-’

ment service. 27 .

Imtzal Orzentatxon

Ey Sy
e ‘ e

Mrlltary and crvrhan personnel must recerve a brrefmg

within - -sixty days.'of entering government service.. The -
U.S. Army " Training - and Doctrine Command.

(TRADOC) or the appropriate  service 'school briefs
military personrel. Normally this is accomplished at the
same time other mandatory briefings are given. Unfortu-
nately, a srmrlar pprocedure does not exist for civilian
personnel Management and' supervisory officials have
the responsibility. to brief. new civilian personnel 28

Every CEP should include.a procedure to ensure that all
new . cwrlran employees receive their . 1mt1al briefings.

within sixty days .of begmmng work; this can be done as
part of the. regular. inprocessing. For .example, a judge
advocate -could, routinely . visit the . civilian personnel
office to conduct the briefings.

For officers and civilian employees the initial orrenta- :

tion must, include an'oral brrefmg and an opportunity to
review . the - regulatron For enlisted. personnel the only
requirement .is that they. be o;ally briefed, although
making a copy ‘of the regulation avallable for review is
recommended. All the briefings should include a general
overview of AR. 600-50 and . should be tailored to
concentrate on the problem areas most likely . to be
encountered by DA personnel in their new employ-
ment. 20 ,

 Thére are’a variety of ‘methods for conducting' the
initial orientation. Commands may use videotapes and
training films, ‘but the tapes must: be reviewed regularly
to ensure that the content keeps up with the frequent
changes to the regulation. Information papers can effec-
tively highlight particular problem areas. Copies of the
regulation may be distributed. A live presentation is the
most effective method of presenting the information and
the easrest to tallor toa partrcular audlence 30

27 AR 600-50, para. 1-6. it
* 1d. para. léa(l) ERER I
» 14, para. 1-6a. ‘

oy,

M fd. para. 1-6B.. ot L

Semiannial Reminders -

AR '600-50 requrres commands to educate DA person-
nel semiannually on the provisions of the - regulatron.‘
Twice a year, they must be reminded of the 1mportance
of ‘avoiding problems and must  be advrsed of recent
developments in standards of conduct. 3! There are many‘
ways to accomphsh the semiannual review, and variety
will add to the success of the CEP. 2 Judge advocates
familiar with AR 600-50 could provide one-hour classes, ‘
and all DA personnel could ‘be required to ‘attend. A
standards of conduct presentation could be taped repro-
duced, and distributed on the installation for vrewmg at’
times convenient for commanders and supervisors. The
presentation should highlight changes -to the regulation
as well as review the basic provisions of AR 600-50. 33
Any ‘publication on the installation that receives- wide
dissemination ‘to both military and civilian ‘ personnel’
may be used for the semiannual reminder. This includes
posters, command bulletins, command letters, - 1nstalla-
tron newspapers, and televrsron broadcasts. 3 '

An. effectrve techmque is. the use of programmed_'
instruction incorporated into a computer -program. /The
information presented -should be similar to, that covered
in a live presentation, but the format would be unique
and individuals could accomplish ‘the trammg at. their
convenience. 3%

Routing a copy of AR 600-50 through an office is a
very common method of satisfying the requirements of
the regulauon and may meet the minimum- requirement
for a semiannual review. Due to its complexity, however; -
people seldom actually review the entire’ regulatton An'.
information paper highlighting the changes -and review-'
ing basic prohibitions should be circulated along with the ’
regulation, 36 :

Education of Departing Personnel

Officers and civilians who are termmatmg servrce wrth

~ the Department of the Army have an afﬁrmanve obliga-

tlon to revrew the post—employment restnctlons that'

a

32 A good program should outline the methods to be used for the semiannual review over a period of two or three years. Many resources are
available to assist JA's in developing a program. For example, the Department of Defense Inspector General published a pamphlet, Defense Ethics,’
A Standards of Conduct Guide for DOD Employees, IGDG 5500.8, January 1989; the Office of Government Ethics pubhshed a handbook, How to
Keep Out of Trouble, |OGE 6, March 1986 (may be revised in the spring af 1989); ‘and the Office of the General Counsel, Deparfment of the Army,
published a handbook, Conflicts of lnterest and Other Fmancrally~Related Activities of Army Civilian Personnel, January 1988. All contam excellent:

discussions that may be tailored for installation use.

i . LN

33.For example; the Office of Government Ethics has created a videotape: enmled Public Serwce, Pubhc Tmsr See the Ethics Newsgram Vol 5, No

2 (May 1988), for information on ordering a copy of the videotape.

341f this method is used, the importance of the information should be highlighted by the use of bold print, colored text, or other attention-getting

techniques.

i

3s A computer assxsted program of mstrucnon on Standards of Conduct is currently bemg developed at TJAGSA

All sngmhcant changes to AR 600 50 are incorporated in the Summary of Change printed at the begmmng of the regulauon
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apply to them. 37 Commanders must ensure that person- '

nel who intend to leave pubhc service receive & briefing

I,;that explains the restrictions on negotiatmg for employ-
aent. In addition, four to six months prior to terminat- -

ing government service, departing personnel must receive

a briefing on post-employment restrictions.’ All personnel

ending serv1ce with the Army must be given an opportu-

nity' to review a copy of AR 600-SO during their

outprocessmg 38 Officers and civilian employees also
receive a copy of the post- employment restrxctlons con-
tained in Figure 1-1, AR 600-50. A judge advocate,

preferably the EC, should be available 'to answer any

additional questlons for depamng personnel 40

An effective way to meet these requ1rements is to
provide an information paper on negotiating for employ-
ment and post-employment restrictions to all personnel
contemplating departing government service. 41 The pa-
per should include extracts from the regulation and list a
point of contact at the SJA office to answer questions.
In addition, a judge advocate should attend the com-
mand’s pre-retirement briefings and explain both negoti-
ating for employment and post-employment restrictions.

Recurrmg Standards of Conduct Issues

There are problems in the standards of conduct area
that recur at every installation. - The CEP must address
these problems.

Gifts to Superiors

The presentation of gifts to superiors on special

f‘\accasions is a military tradition. The general rule prohib-

.ts the donation, solicitation, and acceptance of such

gifts unless they meet the following criteria: 1) the gift .

must be given on a special occasion; 2) the total value of
the gift may not exceed $180.00 in U.S. retail value; 3)
the gift must be of a sentimental nature; and 4) the
contributions must be voluntary. 42 The criteria are easily

37 AR 600-50, para. 5-24.
3 [d. paras. 1-6¢ and 5-2b.
¥ Id. para. 1-6¢(2).

“0 Id. para. 5-2b.

met, yet violations continue to occur. When a regulatory
violation occurs it must be reported to the EC and the
violator’s supervisor,

This problem should be avonded The CEP should
provide for an ad-hoc gift committee composed of the
EC and other representatives from :the .command. This
committee could review all proposals for gift giving on
the installation before donations are requested. 44

Gifts from Foreign Governments

Gifts from foreign governments should-‘also be ad-
dressed in the ethics -program. 4% The' guidance on-
accepting such gifts is similar to accepting gifts from -
subordinates. Additionally, the recipient must make a
detailed record of the circumstances. 4 If the gift
exceeds $180.00 in U.S. retail value, it becomes property
of the United States Government and must be forwarded
to HQDA within sixty days for use or disposal. 47 The
CEP should clearly state the rules, particularly the
record-keeping requirements. After the record is re-
viewed by the EC, a file copy should be maintained
locally. Standards of conduct briefings to DA personnel
deploying to foreign countries, visiting foreign.countries,
or working with foreign officials should include detailed
instructions on the processing of foreign gifts.

Benefits Incident to Official Travel

To encourage business, most airlines, hotels, and
rental car companies offer benefits to travelers that use
their services. The general rule is: if the travel of DA
personnel is official, the benefits belong to the United
States Government. ¢ There are complex exceptions to
this general rule, 4 and individuals must clearly under-
stand them. Frequent travelers should receive regular
briefings and should be kept abreast of any ‘changes to
the rules. This may be accomphshed by including a
provision in the CEP requiring that an information.

41 See DAJA-AL 1988/2666, Reference Guide to Prohlbnted Activities of Mlhtary and Former Military Personnel (16 Sept 1988). Chapters 2 and 3,
for e discussion of these restrictions. This publication is revised annually,

42 AR 600-30, para. 2-3a, outlines the restrictions on accepting gifts and donations. Gifts to Immediate family members of the |uperior are treated as
glifts to the superior. The DA restrictions on accepting gifts are more narrowly drawn than DOD Dir. §500.7, whlch lllows glfts of “‘a reasonable
value under the circumstances.”

“3 AR 600-50, para. 2-10.

44 Coordination among these individuals will ensure that collection procedures are truly voluntary, that gifts do not exceed $180.00 in value, that they
are of a sentimental nature, and that none of the individual gifts combined constitute a single gift that exceeds $180.00.

4 Army Reg. 672-5-1, Military Awards (18 Apr. 1988), Chapter 7, Section III [hereinafter AR 672-5-1]. See.aiso 5 U. S C. § 7342 (l982) for the
statutory basis of this regulation.

¢ Id. para. 7-13a requires the record to include the circumstances surrounding the presentation, the date and place of the presentation, the identity of ‘
he foreign government, the name and title of the donor, and a brief description of the gift and its appraised retail value. - :

47 AR 672-5-1, para. 7-13b. See also para. 7-15 for disposition of unauthorized gifts and para. 7-13 for special rules on the acceptance of gifts of
medical treatment, educauonal scholarships, and travel and travel expenses. ) :

% AR 600-50, para. 2-2¢(8).
4% Id. para. 2-2c(8) and (9).
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paper. on -the -rules be attached to. each set” of travelv

orders. ¢ g

Several commands have now i'nitiate'd" mandatory pto-
grams de51gned to° capture many travel benefits. 5! These

programs should be a part of the CEP.; They can be .
formal programs managed by mstallatron personnel or-
informal programs managed by the individual w1th.

perrodrc reportmg requlrements
. Off- Duty and Post-Emponment Restncnons
AR 600-50 contams several restrictions on the employ-

ment of DA personnel off .duty and after they depart

government: service, Off-duty employment may not inter-

fere with official duties or bring discredit .upon - the -
United ‘States' Governiment. 2 Post-employment restric- -
tions ‘apply to departing DA personnel as soon as they -

begin to negotiate for employment and may continue to
apply permanently. 5® The key to avoiding problems in

these areas is to ensure that commanders and supervisors

are aware of any . intention by ‘subordinates to seek

off-duty or post-government service employment. To -

accomplish this, the CEP may require that supervisors

approve’ off-duty employment and that DA personnely ’
notify their- supenors prior to seekmg post-government.
employment. Supervisors must ensure that soldiers and -

employees understand the applicable restrictions.
: Contacts with DOD Contractors
The relatronshrp between DA personnel and DOD

contractors rs tightly controlled :To. avord problems.

DOD contractor. personnel must. be identified, .and the .
DA personnel dealing with them must be knowledgeable B
of the restrictions. ;Contractors may be 1dent1f1ed by
1mplementmg a reglstratlon procedure in the CEP. The
registration procedure should be designed. to identify
individuals entering the 1nstallatron as contractors or .
potentlal contractors and should ensure that they are not
in v1olatlon ‘of any post employment Testrictions. 54 The
procedure can. be as formal as requrrmg a regrstranon .
form to be fllled out upon entry, 3. or as .informal as
requmng only a brief screening mtervrew. . ,

In addition to 1dent1fymg DOD, contractors, the CEP |
should include’ training ‘of installation contracting per-
sonnel. The training should emphasize the restrictions on
the following: 1) the use of insider information; 56 2) the -
unauthorized release of acquisition’ mformatron, 57 and

3) post-government employment 8

1

Recurrmg Reportmg Requtrements
Standards of Conduct Vzolatrons

All DA personnel have-an afflrmatwe responsrblhty to
report “suspected - standards of conduct: violations: by *
other DOD personnel to the local EC. ‘If criminal
conduct is suspected, additional reporting and investiga-
tion may be required. If no criminal conduct is involved;
the EC must coordinate with the appropriate commarnder -
or su‘pervisor to resolve the conflict. 5 The CEP should :
require that standards of conduct briefings to DA
personnel include the following 'information: 1) the
reportmg procedures; 2) ‘the steps in resolving. actual

30 The followmg are sample paragraphs that may be included in the information paper:
Benefits Incident to Official Travel )
a. }Travel coupons, tickets, promotronal items; and . other- benefits received by DA .personnel from arrlmes, rental car cornpanres, and hotels,'
" wholly or partly as the result of official travel are government property and may not be retained except as noted below. .
b. Acceptance of promotronal rtems or uems offered for customer relatrons purposes valued at less than $lO and offered to other slmrlarly

" situated travelers is permissible.
c. Bumping—overbooked flights.

(1) If the traveler voluntarily gives up his seat, he or she may keep the money or ticket if a later fllght does not interfere with the

performance of duty or increasethe cost to the government.

X e If the traveler is mvoluntarrly bumped the money or ticket becomes U.S. property.
d. Travel upgrades (airline seat, rental car, and hotel room) may be accepted under circumstances where they are generally available to the .
‘public, unsolicited, and not the result of preferentlal treatment, improper mfluence or favoritism, Examples of travel upgrades that-can-be "

accepted include::

Yoo

(1) If offered as a membershrp benefit of a frequent flyer/traveler program where the upgrade is solely a result of rnembershrp (bonus pomts

may not be used).

(2) If offered as the resuit of overbooking, overcrowding, or for customer relations purposes.
(3) NOTE: Fleld grade officers and above may never accept an upgrade while in uniform.

Bonus points,

(1) Trevelers cannot keep bonus points recelved for officlal travel end use thern for perlone! tuvel

. (2) Bonus points may be applied towerd officlal travel.

(3) Membership in frequent flyer/traveler programs is encouraged by DA for the beneflt of the zovernment The burden ls on the member to

keep personal and offrcral travel separate.

3 For example, Army Materrel Command Fort Rucker. and Fort Benmng have initiated programs that requrre DA personnel who go. TDY regularly

to be members of frequent flyer programs.
%2 AR 600-50, para. 2-6.... -, - v
3 Id. para. 2-10 and chapter 5. . . |
3 Id. para. 2-1m. o

53 A 'sample registration form was publishcd in The Ethics Counselor, Issue No. 3, Aug. 1988, SRR ‘ : o o o

¢ AR 600-50, paras. 2-le and 5-3a.

ag

57 Id. para. 2-1g. The 1mplementatron of the Offiee of Federal Procurement Polrcy Act Amendments of l988 Pub L. No 100-679 wrll change some

of the procedures concermng the release of acqursmon rnformatron

38 See generally AR 600-50, chapter 5. Office of Federal Procurement Policy Act Amendmcnts of 1988 have added additional post employmcnt '
restrictions and these changes will be incorporated in the next revision of AR 600-50.

% Id. paras. 2-10 and 2-11. Additional guidance on reporting suspected violations is contained in The Ethics Counselor, Issue No. 2, Apr.1988..-
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conflicts or apparent .conflicts; %0 -and 3) the name and
office: phone number of the EC. -

Drsclosure Reports

AR 600- 50 requires a variety of reports to be frled
depending upon the duties, responsibilities, and grade of
the individual. Generally, the EC, in conjunction with
the commander or supervisor, is responsible for ensuring’
that the appropriate individuals are identified and that

the reports are properly prepared and filed. The required”

reports include: the Confidential Statement of Affilia-
tions and Financial Interests (DD Form 1555), the
Executive Personnel Financial Disclosure Report :(SF

278), the Statement of Employment—Regular Retired

Officers (DD Form 1357), and the Report of DOD and
Defense Related Employment (DD Form 1787). &

Confidential Statement of Affiliations and |
Finaricial Interests (DD Form 1555) ’

Many individuals on the installation may be requlred
to file a DD Form 1555,.but the following two categories

are the ones usually encountered by most- EC’s. The first .
consists of commanders and deputy commanders, below -,

the pay grade of 0-7, of major installations and activi-
ties. The second is made up of DA personnel classified
as GS-15 (or comparable) and military personnel below
the pay grade of 0-7 who in the exercise of their

judgment with regard to official advice may affect the

economic interests of a non-federal entity. 62
Individuals required to file a DD Form 1555 must, if

‘possible, file an initial report prior to the assumption of

duties. They must then file annually by 31 October,
reporting all affiliations and financial interests as of 30
September of the same year. The completed forms will
be submitted to the individuals’ supervisors for review
and approval; the supervisors, within 15 days, will

forward the forms to the EC for final review, approval,

and filing. 63

The supervisor of civilian employees, in conjunction,-, ‘
with the EC and the personnel officer, will review new .

job descriptions and those that have been substantially

€ 1d. para. 2-11.

®! See generally AR 600-50, chapters 3, 4, and §.
62 AR 600-50, para. 3.1, .
63 Id. para. 3-4.

® Id. para. 3-2.

changed to decide if a ‘DD Form 1555 must be filed. As-

a part of the military rating process, the rating officer,
in conjunctron with the EC, will determine if the rated
officer is ‘required to submit a DD Form 1555. DA

personnel required to submit a DD Form 1555 will have '

the filing requirement noted in their civilian job descnp-

tion (DA Form ‘374) or Officer - Evaluatron Report

]

Support Form (DA 67-8-1), as appropnate ‘4 Every .

CEP must include a system that requires review of both

mllltary and civilian positions on a regular basis. 6 After

the. initial review of all posmons has been completed, the

best time for subsequent reviews is pnor to the annual‘

evaluatlon 66

Executzve Personnel Fmancml D:sclosure Report
(SF 278).

GeneraI officers, Senior Executive Service personnel,

and GS employees in grades classified as GS-16 and
above must file an SF 278. 67 AR 600-50 requires the SF
278 to be filed on various occasions by senior personnel,
but the reports most frequently encountered on the

installation are assumption and annual reports. 6 Indr-:"

viduals promoted to the pay grade: of 0-7 ‘or "assuming

those duties (frocked) must file an SF 278 within thrrtyf'
days of assuming the duties of a general ‘officer. "All -

general officers must file an annual SF 278 through their
EC to their immediate supervisor by 15 April of each
year. The SF 278 is reviewed by the immediate supervi-
sor and his or her EC prior to forwardmg to Headquar-

ters, Department of the Army, to ‘arrive there by 15

May 69

The SF 278 is -a ‘complex form that requires a
comprehensive disclosure of property interests, income,
liabilities, and financial transactions. 7 ‘The ultimate
responsibility to file the report rests with the individual;
however, the CEP should require that the reports be
completed, reviewed, and forwarded. The SF 278 must

 be made available for public review upon request, and

this may occur prior to review by HQDA. " Conse-

quently, the EC must make every effort to ensure that

the reports are accurate, complete, and timely.

65 Additional guidance on the review of m\htary ‘and civilian posmons for ﬁhng of DD Forms 1555 was included in The Ethics Counselor, Issue No.

3, Aug 1988.

66 For military personne}, this should be done at the time of the face-to-face interview required by DA Form 67-8-1. For civilian personnel, it should

be done during the drscussron at the begmnmg of each evaluation period.
S7 AR 600-50, para. 4-1. ‘ o

68 AR 600-50, para. 4-3 requires other reports, including nomination reports, termmatlon reports, and reports by USAR and ARNG general ofﬁcers

who serve more than sixty days in a covered position during the calendar year.

% AR 600-50, paras. 4-3, 4-5, and 4-6. Note that the words *‘arrive at’’ were omitted from para 4-3c(l). AR 600-50 according to The Ethrcs

Counselor, Issue No. 2, Apr. 1988.

70 A 'copy of SF 278 is located at Figure 1-4, AR 600-50 The copy reproduced in AR 600-50 does not mclude Schedule D.

7' AR 600-50, para. 4-8.
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Statement of Employment—Regular Retired Off cers

(DD Form 1357) -

Every retired RA offlcer must file a DD Form 1357
within sixty days after retirement. 72 The DD Form 1357

is filed with the Commander, United States Army -

Finance and Accounting Center. Retirees must file a

revised DD Form 1357 within thirty days if the informa-

tion reported is no longer accurate. If the retired officer
is employed by the Federal Government, a copy of the

SF 50, Notification of Personnel Action, must be.
included in the initial filing. The filing and review of DD

Form 1357 is not the responsibility of the local com-
mand or installation. The CEP should, however, make
sure that retiring RA officers are aware of the require-
ment to file and provided any necessary assistance in
completing the form 73

Report of DOD and Defense Related Emponment (DD

“Form 1787)

Certain former officers and employees must flle a DD

Form 1787 if, during the two years after separating, they
are employed at a rate of $25 000 or more per year by a
contractor who during the year precedmg employment
was ‘awarded . at ‘least $10,000,000 in DOD contracts.

This applies to military personnel with at least ten years ;

of active service who served in the pay grade of 04 or
above and civilian personnel who were paid at the

minimum rate for. a GS-13 at any time in the three years .
prior to separating. 74 Offlcers and employees currently

employed by DA must file a DD Form 1787 if, in the
two years prior to entering government service, they
were employed by a $10,000,000 DOD contractor and
were paid at a rate of $25,000 per year. 75

2 Jd. para. 5-5b. The instructions for completing the DD Form 1337, located at Figure 1-2, AR 600-50, Incorrectly state that the form must ‘be filed

within thirty days.

" AR 600-50, para. 5-5b.
74 Id, para. 5-8a(1).

5 Id. para. 5-8a(2).

76 Id. para. 5-8c.’

Current DA officers and employees required to file a
DD Form 1787 must do so within thirty days of entering
government service. Former officers and employees re-
quired to file must file an initial DD Form 1787 within
ninety days of beginning employment with- a DOD
contractor and must file an amended report any time
their -duties change significantly within two years. 76 For
current DA personnel, the DD Form 1787 must be filed
with the EC at their duty stations. Former DA personnel

should file the report with the EC at their last duty. .

stations. The responsibility for reviewing and forwarding
DD Forms 1787 rests with the EC. 72. The CEP- must
include guidance to guarantee that the forms are prop-
erly processed and that any conflicts are resolved. 78

Conclusron

The program outlined above is a comprehensrve ap-
proach to the monitoring and enforcement of standards
of conduct on DA installations. Substantial work will be

required to initiate and implement a good CEP, but

increased emphasis will yield many benefits. A CEP that
operates effectively will increase the awareness of all DA

. personnel ‘and result in fewer violations. The few viola-

tions - that do occur will be promptly reported and

resolved. Failure to promptly report and resolve viola- -

tions in the past has led to allegations that undermine
the public’s trust. Congress’s response has been to add
to the already complex legislation in this area. 72 If
current standards are vigorously enforced, new leglsla-
non may not be necessary, and the public’s trust in the
integrity of the government will be enhanced.

77 Id. The filing requirements in para. 5-8c(4) and (5), AR 600-50, are no longer accurate. The ongmal form should be forwarded to HQDA
(DACF-FSR), Hoffman 1, Room 1408, Alexandria, VA 22331-0521. See The Ethics Counselor, Issue No. 3, Aug. 1988.

78 The reporting requlrements discussed are the most common post-employment actions requiring EC lnvolvement but the list is not exhaustive. For

example, 10 U.S.C. § 2397b, as implemented by AR 600-50, para. 5-3c, requires MACOM EC's to prepare a letter upon request for retired DA
personnel within thirty days advising them of the applicability of § 2397b to their post-government service employment.

7 The Post Employment Restrictions Act of 1988 (H.R. 5043) was passed by Congress. The legislation would have substantially-broadened existing
post-employment restrictions. President Reagan vetoed H.R. 5043 on 25 November 1988. Exec. Order No. 12,668, 54 Fed. Reg. 3,979 (1989) was
signed on 25 January 1989 and created the President’s Commission on Federal Ethics Law Reform. The Commission reviewed all federal ethlcs laws,”
orders, and policies and made 27 recommendations for legislative, administrative, and other reforms on 9 March 1989,
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The Two-Witness. Rule in Falsrfrcatlon Offenses: Going,
Gomg, But Stilr’ Not Gone

Lleutenant Commander Mary T Hall ' "‘,, .

Mrl:tary Judge, Nertheast Judtcml Crrcurt ‘ e e = &

C Navy-Marme Corps Trral Judrczary

lntroductron : |

Falsrficatron offenses constitute one of the most dr-"
verse groups of offenses under the Uniform Code of.
Mlhtary Justice (UCMIJ). ! As a result of this drversrty,

it is often difficult to find “‘common ground” among
the various falsification offenses; for example there is
little similarity between the elements of per_rury and the
elements of a false official statement. 2 In' addition to
the diversity of elements, another ‘‘line’of demarcation’’
between various falsification ' offenses is - the varying

applicability of the two-witness. rule, :a . centuries-old.
evidentiary rule that continues to sabotage unsuspecting:

trial counsel. 3 This rule, simply stated, requires that the

falsity  of . allegedly perjured testimony or sworn- state-.
ments be proven by the testimony of two independent,
witnesses  or by the testimony of one witness supported:
by “corroborating . evidence. 4 It is unclear, however,
exactly which offenses are included within the scope of:

Origlns of the Rule

The two-wrtness rule has often been termed e yn,
thetic’’ .or “quantrtatrve " because it goes not to admis-
sibility, as is. the case with most rules of evidence, but.
rather to the burden of ‘production of. the -evidence. 5
The net effect of the rule is that, in the absence.of any.
of the rule’s exceptions, the government’s case will fail if.
the prosecution uses only ‘one witness to prove one of
the offenses that mandate apphcatlon of the two-witness
rute. ¢ The rule is ‘““an almost 'unique exception to ‘the
general rule that evidence which is sufficient to convince
the :jury of the defendant’s guilt beyond a reasonable
doubt is sufﬁcient.to sustain a conviction." 7

The two-wrtness rule. has Old Testament antecedents_
and orlglnally was designed to protect the innocent from
the potentially fickle finger of a smgle accuser, 8 Over
the. centuries the rule has evolved into ‘2 mechanism to

the rule’s apphcatlon or how effective - the rule is in
actual practice. '

protect witnesses from malicious or false prosecutron for:
perjury, ° thus encouraglng them to testify more freely,

! A general listing of falsification offenses under the Uniform Code of Military Justice, 10 U.S.C. §§ 801-940 (1982) [hereinafter UCMJ] includes,
but is not limited to, UCMJ art. 83 (fraudulent enlistment, appomtment or separation); UCMJ art. 107 (false official statement); UCMJ art. 115
(malingering by feigning illness, physical disablement, mental lapse, or derangement); UCM]J art. 121 (larceny or wrongful appropriation by fraud or
false pretense); UCMIJ art. 123 (forgery); UCM]J art. 131 (perjury, both in the form of giving false testimony and subscribing a false statement);
UCMIJ art. 132 (frauds against the United States, including making a false oath) and a panoply of offenses under UCMJ art. 134 (mcludmg false
pass offenses, false swearing, obtaining services under false pretenses, altering public Tecords, and subornation of perjury).’

2 Perjury. (UCM] art. 131) and false sweanng (UCM]J art. 134) differ significantly in their elements because the former requ\res that the allegedly
false statement must be given durlng the course of a judicial proceeding, and the false statement must be material. Despite these differences, trial
attorneys often attempt to use the two offenses interchangeably. See United States v. Gomes, 11 C.M.R. 232, 237 (C.M.A. 1953); United States v.
Kennedy, 12 M.J. 620, 622 (N.M.C.M.R. 1981). False swearing is generally held nor to be a lesser included offense of perjury. United States v.
Smith, 26 C.M.R. 16 (C.M.A. 1958); Kennedy, 12 M,J. at 622.. Contra Manual for Courts-Martial, United States, 1984, Part .1V, para. 57d
[hereinafter MCM, 1984], wherein false swearing is specifically cited as a lesser included offense to perjury. Prior to 1984, false swearing was not
specifically listed as a lesser included offense to perjury. Manual for Courts-Martial, United States, 1969 (Rev. ed.), app. 12 [hereinafter MCM,
1969).

3 The primary offenses to which the two-witness rule has been applied by the MCM, 1984, are perjury, UCM]J art. 131; false swearing, UCMJ art
134; and subornation of per]ury, UCMYJ art. 134, The rule apparently has been judicially extended to making a false oath under art. 132. It has also
been applied to statutory perjury under UCMJ art. l34 but whether that offense continues to be valid is uncertain.

4 United States v. Jordan, 20 M.J. 977 (A.C.M.R. 1935)
* 7 Wigmore, Evidence, § 2032 (Chadbourn rev. 1978).

¢ United States v. Johnson, 8 C.M.R 358 (A.B.R. 1952). This proposrtlon has been restated as follows :
The requirement of corroborative evidence to substantiate a witness’ testimony to the falsity of another’s oath is consistent with the law s .
presumption of the innocence of an accused until proven guilty. The contradictory evidence of one witness alone is not sufficient, since it merely-
establishes an equilibrium. Additional weight, therefore, is necessary to turn the proof against the defendant. In addition, if there is but one
witness (0 prove the allegations of falsity, it amounts to the word of one person being placed agamst the word of another. and it necessarily
remains doubtful where the truth lies. .

60A Am. Jur. 2d Perjury § 98 (1988).

7 Umted States v. Nessanbaum, 205 F.2d 93, 95 (3d Cir. l953)

8 7 Wigmore, supra note 5, at 326 n.6. For example, Deut. 17 6 states that ‘‘[a]t the mouth of two witnesses or three wrtnesses. shall he that is
worthy of death be put to death; but at the mouth of one witness he shall not be put to death.”’

® United States v. Weiler, 323 U.S. 608,. 609 (1944). An addruonal basis for the rule was ‘‘societal indignation over the effect of perjury on the
judicial process, indignation which often enacted harsh penalties disproportionate to the materiality of the falsity.’’ United States v. Tunstall 19 M),
824, 825 (N.M.C.M.R. 1984), : . . R
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The rule enables witnesses to testify knowing “‘that they
will not be subject to prosecution for perjury simply

because an equally honest witness may well have a.

different recolléction of the same events.” 10

" Originally the rule was given very wide application.
The rule applied to virtually every attempt to prove. a
fact, not just to proving a particular type of offense.
From its Biblical antecedents, the rule became part of
Roman law, and by the time of 'Emperor Constantine,
the Romans had adopted a general rule that no material
point could be suffrcrently proven by Just ‘one witness
alone. 11~

The rule .next crept intocanon law, which developed a
complex - system - of -varying the number - of required
witnesses depending :upon. the circumstances :of a given
case. .For .example, Wigmore reported that in some

instances up to forty-four witnesses were required as:

proof . against -a cardinal. 2 The underlying premise
remained the same, however: a srngle witness was simply
insufficient. v v : v

As ecelesiastical law influenced the evolution of both
civil law on the European continent and common law in
England, this “two heads (or at least, mouths) are better
than one” rule was well established by the 1500’s. At
about this time, however, the English common-law
courts broke with  their ecclesrastrcal counterparts and,
with the notable exceptlon of perjury offenses, the
common-law courts rejected the numerical system of
requiring more than one witness. 13> Wigmore credits the
change to the unique nature of the common-law courts

where jurors served as witnesses themselves and there -

was an ‘‘indefinite and supplementary quantity of evi-
dence existing in the breasts of the jurors.’” 14

Perjury continued to require application of the two-
witness rule, primarily because of the forum in which

those cases were initially charged in England. Perjury

cases were originally heard in the Court of the Star
Chamber, which was based on civil or ecclesiastical law.
When the Star- Chamber was abolished in 1640 the
common-law courts srmply adopted  in its entirety the

civil law practice of requmng two witnesses for perjury

cases, 15

to Umted States v. Marchrsro. 344 F.2d 623, 665 (2d Cir. 1965) i v

"' 7 Wigmore, supra note 5, at 325.
12 1d. at 326.

Early American courts adopted the English practice of
requiring more than one witness for perjury. In United
States .
noted that

in cases'where oral testimony of a single witness is
relied upon to establish the falsity of a defendant’s
statement under oath, there is merely one oath
contradicting another. Since both are presumptively
entitled to credit, the jury was thought to have no
sufficient basis for preferring the testimony of the
witness over the oath of the defendant. 17,

In’ modern ‘times the two witness rule has been criti-.
cized as an anachronrsm ‘18 Prosecutors argué that,
rather than 1mposrng a unique rule for perjury offenses,
the same basic rules should be applied for all crimes.
They have argued that the rule raises ‘‘an unjustrfrable
barrier to convictions for perJury * 19 They have also’
argued ‘‘quality over quantity,” emphasrzrng that the
ultimate measure of testimonial worth should be the
credibility of the witness or wrtnesses not the number of
w1tnesses testrfymg

Proponents of the rule (prrmarrly the defense bar)
argue that although the rule does tend to burden the
prosecution, ' it ultimately benefits society ‘because it
protects :innocent witnesses from the risks of undue
harassment or conviction in perjury prosecutions. 20 As
the United States Supreme Court noted in United States
v. Weiler, 2! lawsuits ‘‘frequently engender in defeated
litigants sharp resentments and hostilities against adverse
witnesses, and it is argued, not without persuasiveness,
that rules of law must be so fashioned as to protect
honest witnesses from hasty and spiteful retaliation in
the form of unfounded perjury prosecutions.’”” 22 For
these reasons United States v. Weiler continues to be the
Supreme Court s strongest affirmation of - the. two-

'w1tness rule

Hrstory of the Rule in Courts-Martral ’

" Military law has long supported the requlrements of
the two- witness rule. W1nthrop, in noting the require-
ment for two witnesses in regard to false muster of-
fenses, states that the reason for the rule is the same as

. the common-law rule for perjury.

13 The practice of counting witnesses survived later in the American colonies than in England. Id. at 333 n.22.

14 Id. at 334-36.

5 1d. -at»360.‘

16 39 U.S. (14 Pet.) 430 (1840).

17 Id. construed in Nessanbaum, 205 F.2d at 95.
18 7 Wigmore, supra note 5, at 361.

1 United States v. Weiler, 323 U.S. 608 (1944).
20 1d. at 609.

21 323 U, S 608 (1944)

z Id at 609.

12 MAY 1989 THE ARMY LAWYER « DA PAM 27-50-197

‘Wood '¢ the United States Supreme Court

Pt




(‘\

Were there but one witness' as to the allegation of
guilty knowledge, it might with fairness be claimed
that his “testimony was counterbalanced by the
official act or statement of the officer in the muster
or roll: at least’ one other witness is therefore
properly requlred to a conviction, beyond a reason-
able doubt, of the accused. 23

Over the past sixty years each Manual for Courts-
Martial has included the ‘rule in some manner, in each
instance placing the rule under the discussion to perjury.
The rule’s language in the 1928 Manual for Courts-
Martial, U.S. Army, provided the foundation for the
current rule. The 1928 version stated as follows:

The testimony of a single witness is insufficient to
- convict for perjury without corroboration by other
testimony or by circumstances which may be shown
in evidence tending to prove the falsity. Documen-
tary evidence is especially valuable in this connec-
~ tion; for example, where.a person is charged with a
* perjury as to facts directly dlsproved by documen-
tary or written testimony springing from himself
" with circumstances showing the corrupt intent; or
where the testimony with respect to which perjury is
" charged is contradicted by a public record proved to
have been well known to the accused when he took
the oath. 24 '

The rule was “amended only slightly in the 1951
Manual for Courts-Martial, wherein it read as follows:

The falsity of the allegedly perjured statement
cannot, without corroboration by other testimony or
by circumstances tending to prove such falsity, be
proved by the testimony of a single witness. How-
ever, documentary evidence directly disproving the
truth of the statement charged to have been per-
jured need not be corroborated if the document is
an official record shown to have been well known to
the accused at the time he took the oath, or if it
appears that the documentary evidence was in exist-
ence before the statement was made and that such
evidence sprang from the accused himself or was in
any manner recognized by him ‘as containing the
truth. In such a case, it may be inferred that the
accused did not believe. the allegedly perjured state-
ment to be true. 25

One of -the earliest applications of the 1951 version of
‘the two-witness rule was under a prosecution for conduct.

unbecoming an officer and gentleman founded on allega-
tions that the accused, Coast Guard Lieutenant Com-

- mander Gomes, had made certain false statements orally

and in writing to FBI-agents. 26 The Court of Military
Appeals ruled ‘that if the act charged as conduct unbe-

2 Winthrop, Military Law and Precedents 553 (2d ed. reprint 1920).

coming an officer and gentleman also constitutes a

iseparate offense, then the particular requirements for
‘proving the separate offense must be met in order to

establish the charge of conduct unbecoming an officer
and gentleman. ¥ Thus, by 1953 the ‘Court of Military
Appeals had not only endorsed the two-witness rule, but
had extended it into certain article 133 offenses where
the underlying offense, if charged under its respective
article, would have required application of the rule.

The rule underwent no major change in the 1969
Manual for Courts-Martial. In that version it read as
follows:

The falsity of the allegedly perjured statement
cannot, except with respect to matters which by
‘their nature are not susceptible of direct proof; be
proved by circumstantial evidence alone, nor can the
falsity of the statement be proved*by the testimony
of a single witness unless that testimony directly
contradicts the statement and is corroborated by
other evidence, either direct or circumstantial, tend-
ing to prove the falsity of the statement. However,
documentary evidence directly disproving the truth
of the statement charged to have been perjured need
not be corroborated if the document is an official
record shown to have been well known to the
accused at the time he took the oath or if it appears
that the documentary evidence sprang from the
accused himself—or had in any manner been recog-
nized by him as containing the truth—before the
allegedly perjured statement was made. 28

The Current Rule

" The current restatement of the rule is, like its anteced-
ents, found under the discussion to perjury. The 1984
Manual for Courts-Martial states the following:

(c) Proof. The falsity of the allegedly perjured
‘statement cannot be proved by circumstantial evi-
dence alone, except with respect to matters which by
their nature are not susceptible of direct proof. The
falsity of the statement cannot be proved by the
testimony of a single witness unless that testimony
directly contradicts the statement and is corrobo-
" rated by other evidence, either direct or circumstan-
tial, tending to prove the falsity of the statement.
- However, documentary evidence ‘directly disproving
- the truth of the statement charged to have been
‘perjured need not be corroborated if: the document -
is an official record shown to have been well known
to the accused at the time the oath was taken; or the
documentary evidence originated from the ac-
cused—or had in any manner been recognized by

24 A Manual fdr Courts- Martial U.S. Army, 1928, para. 149 [hereinafter MCM, 1928].

2 Manual for Courts-Mamal United States, 1951, para. 210 [heremafter MCM 1951].

26 The accused was charged under the Manual for Courts-Martial, United States Coast Guard, 1949. He was tried in 1952, after the effective date of
the 1951 MCM. The Court of Military Appeals applied the two-witness rule as contained in the 1951 Manual.

27 Gomes, 11 C.M.R. at 232.
28 MCM, 1969, para. 210.
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the accused . as. containing the truth—before the »
- tallegedly per]ured statement was.made. 2

It is ‘very obvrous from the Manual that the two-
Twrtness rule, apphes to perjury . offenses, _but how far
.afield ‘from , rperjury does the rule extend? The Manual
;also applres the rule to  subornation of perjury
.offenses. 3° Beyond that, however, the further one goes
from . common-law perjury, -the more tenuous the con-
nection . to. the' two-witness rule. Nowhere under the
discussion for false swearing in paragraph 79 of Part IV
“is .the two-witness rule specifically mentioned; instead,
the discussion to false swearing simply refers the. reader
back to the paragraph. that. discusses perjury. The
reference is nothmg more pomted than ‘‘See paragraphs
57(c)(l), c(2)(c), and (c)(2)(e) concerning' ‘judicial pro-
ceeding or course of justice,’ proof of the falsity, and
“the 'belief of the accused respectively.”” 3! it would not
'be drfﬁcult for the unwary reader to overlook applica-
tlon of the two- witness rule in false sweanng cases.

-'It would be eveneasier.to overlook the rule s appllca-
tion-to making a false oath under article 132. 22 Nowhere
does the -Manual state that the rule applies to making a
-false oath, but the Military Judges’ Benchbook contains

a two-witness instruction for false oath offenses.. 2

The Benchbook 'S lnstructlon for statutory per]ury 34
‘also contains .2 proposed mstructlon ‘for the two-witness
rule, but statutory perjury. is no longer\ an offense

Manual, ¥ An examination of the Benchbook’s listing of
the elements of statutory perJury shows it to be a hybrld

‘between common-law perJury and false swearing.
-Common—law perjury - requires that the false testimony

occur ina judicial proceedmg or course of justice, whlch
is not reqmred for statutory perjury. Statutory perjury

_also required that the allegedly false statement be mate-

rial, an element that is not required for false swearing.

‘Thus, prior to 1984 false ‘testimony could be charged
“under a three-tiered group of offenses, dependmg upon

the site of the ‘testimony ‘and the materlallty ‘'of the

" statement. Whether or not statutory perjury- continues to
-exist as" an-offenseis uncertain, 36 but if it does - still

exist, then the ‘two- w1tness rule’ would appear to: apply.

“Inclusw Umus Est Exclusro Altertus” ..

‘This extension of the two-wrtness rule to some, but

_not all, falsification offenses is one of the most bat‘fllng

issues of the rule. If the rule applies to false swearing
and perjury,,why should it .not apply to false official
statement - offenses? 38 If .it applies to . makmg a . false

:oath, why should it niot. apply to fraudulent enhstment
_cases, -where_ the - apphcant takes , an .oath as 10, “the
- mformatlon contamed in his enlistment eontract? 39

1t is unclear why the rule was extended'to only some
of the falsification offenses. Perhaps the drafters and the

.appellate courts thought. it best to retain the rule, but

directly . discussed under article 134 in the 1984 rigidly apply it solely.to perjury and -those offenses

iy

5 MCM, 1984, Part IV, para. 57¢(2)(©). , ‘ T G R e T

30 1d., Part 1V, para. 98¢, which states as follows: *‘See paragraph 57c for apphcable principles.” 7 ngmore. supra note 5, at 371 notes that one
. argument why the rule should not apply to subornauon of per]ury is because that offense does not plt ‘‘oath against oath.”

: 3 MCM 1984 para. 79c(1) This is consnstent with the references contained in prevrous manual. MCM, 1969 _para. 213f(4). snmply referred the
reader back to the ““last two paragraphs of the discussion of perjury in 210,” wh1ch is the same language found in MCM 1951, para. 213d(4)

32 Any person subject to this chapter . g : :
(2) who, for the purpose of obtammg the approval, allowance, or payment of any elaun agalnst the Umted States or any officer thereof .'(b)
‘makes any ‘oath to any fact or to any writing or other paper knowing the. oath o be false ., . . shall, _upon convnctnon, be pumshed as-a
. v court-martjal may direct, .. . . )
UCMJ art. 132, [ . .

3 pep't'of Army, Pam. 27-9, Mllrtary Judges Benehbook pa.ra 3- 117 (l May l982) (C2 l5 Feb‘ 1982) [herelna,fter Benchbook]
. Id para 3- 169 Wthh references MCM; 1969. ‘ Co St TR TL I

3s Statutory pchury has suffered a tortuous hlstory over the past sixty years At one pomt the offense bore more resemblance to making a false oath

. in conJunctmn with a claim than it did to false testimony. In MCM, 1928, per)ury was a violation of Article of War (A.W.) 93, para. 149i. False
swearing and statutory perjury were “both brought under A.W. 96 in MCM, 1928, para, . 152c. The sample speelficatron for statutory perjury in the
1928 Manual showed an allegation that an accused in a claim for family allowance, compensation, or insurance (including under the war risk
iisurance act) willfully and unlawfully made a statement as to a material fact that the accused knew to be false.’ There was. no requirement.that the
false statement have been made under oath. MCM; 1928, para. 152c. Prior to 1951, the Navy.and Marine Corps had no formal .offense of statutory
perjury per se; instead, false swearmg was a violation of .*‘scandalous conduct” under Naval Courts and Boards, 1937, para 59 [heremafter Naval
Courts and Boards], whereas perjury was a violation of Naval Courts and Boards, para. 115. .

Statutory perjury underwent a dramatic character change in the 1951 Manual. The sample specnﬁcatlon then alleged that an accused under oath,
knowingly made a false statement as to a material matter before a board of officers or -a.court of - mqmry MCM, 1951, app 6, no." 159. (emphasis
added); United States v. Griffiths, 18 C.M. R 354 (A. C M.R.'1954). Th:s specnflcatlon ‘remamed the 'same in the next version of the Manual ‘MCM,
1969. app 6, no. 169.

36 Although the 1984 Manual, in listing sample specnflcatlons, omltted statutory per]ury altogether, the. argument could be made that the offense is
still chargeable under article 134. The elements of false swearing and statutory perjury as they are set out in the Benchbook (paras. 3-149 and 3-169,
respectively) are identical, with the exception that statutory perjury requires that the statement be -material. Interestingly enough, the ‘most recent
Table of Maximum Punishments. to list both false swearing and statutory perjury reveals that false swearing carried maxrmum confinement of only
three years compared to statutory perjury’s five year maximum, MCM, 1969, para. 127¢c (C7). Does statutory perjury still éxist? If a witness before
- an administrative discharge board hearing made a false statement, under oath, as to material matter, could he still be charged with statutory perjury —
and face a possible max1mum sentence that included frve years confmement"
7 “The inclusion of one is the exclusron of the other.’ ;
» UCMJ art, 107.

s UCMJ art. 83.
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immediately within its penumbra. 4 At any rate, the
Manual only applies the rule to the primary offenses of
perjury, subornation of perjury, and false swearing.
Because the rule was secondarlly extended to article 133
violations based on false swearing in United States v.
Gomes, 4 the rule would also be secondanly extended to
article 133 violations based on perjury, subornation of
perjury, and making a false oath under article 132,
" Presumably,  the rule would also apply at tnals for
attempts to commlt these offenses. 42 °

Federal law offers little guidance as to why the rule
applies to only certain falsification offenses. The two-
witness rule unquestionably applies in perjury prosecu-
tions under 18 U.S.C. § 1621 43 and to subornation of
perjury under 18 U.S.C. § 1622, + The following section
of the code, 18 U.S.C. § 1623, specifically states that the
~‘rule does not apply to false declarations before a grand
- jury or court. 4% In fact, the very purpose of the change
to section 1623 was to avoid the two-witness rule. 46

The two-witness rule also does not apply to federal
prosecutions under 18 U.S.C. § 1001, 47 which is the
analogous federal offense to making a false - official
statement. 48 Because the Court of Military Appeals has
concluded that a close relationship exists between article
107 and 18 U.S.C. § 1001, the court often looks to
federal case law pertaining to 18 U.S,C. § 1001 to assist

* unlikely that there will be a- Jud1c1al extensmn of the

two-witness rule to article 107. '

Other than the 18 U.S.C. § 1001/article 107 dichot-
omy just discussed, the use of the federal code as a basis

- for analyzing the rule’s application in the federal courts

is hampered by the even greater diversity of federal
falsification offenses, many of which do not exist under
military law. ¢ It is important to note, however, that
federal courts have put the burden of eliminating the
two-witness rule onto legislative shoulders. 5!

The Exceptions

Although the two-witness rule places an extra obstacle
before the government in proving certain falsification
cases, the obstacle is by no means insurmountable. First,
in many instances the government will have more than
one witness to prove the falsity of a statement. Addition-
ally, a single witness is sufficient where that witness
directly contradicts the accused’s statement and is sup-
ported by direct or circumstantial 52 corroborating evi-
dence tending to prove the falsity of the accused’s
statement, This is a relatively light burden for the
government to bear because the level of proof needed
for corroboration is simply whether or not the indepen-
dent evidence is ‘inconsistent with ‘the innocence of the

them in interpreting article 107. 4 Therefore, it is highly _accused, 3

4% One may speculate that the reason why the two-witness rule does not apply to false -official statement offenses under ‘article 107 is that the false
statement need not be made under oath. Therefore, the sanctity of the oath has not been violated. Also, a false statement under oath that is made to
effectuate an enlistment need not be made under oath to constitute a violation of article 83. Furthermore, neither of these are general common-law
_crimes. ‘

411 C.M.R. 232 (C.M.A. 1953).

*2 Perjury under article 131, making a false oath under article 132, and false swearing and subornation of perjury under article 134 each list attempts
under article 80 as lesser included offenses. . ‘

‘ 4 Weller v. United States, 323 U.S. 606 (1945); United States v, Gross, 511 F.2d 910 (3d Cir. ), cert, denied, 423 U S 924 (l975)
. * Stein v. United States 337 F.2d 14 (9th Cir. 1964), cert. denled, 380 U.S. 907 (1965).

43 Section (¢) of 18 U.S.C. 1623 (1982) states: *“‘Proof beyond a reasonable doubt under this section is sufficient for conviction 1t shall not be
necessary that such proof be made by any particular number of witnesses or by documentary or other type of evidence.”” Additionally, the rule does
not apply to subornation of perjury of false declarations. United States v. Gross, 511 F.2d 910 (3d Cir.), cert. denied, 423 U.S. 924 (1975).

46 United States v. Patrick, 542 F.2d 381 (7th Cir. 1976), cert. denied, 430 U.S. 931 (1977). See also United States v. Hamilton, 348 F. Supp. 749 (D.
Pa. 1972). The removal of the two-witness rule from this section was not met with universal acclaim. United States v. Isaacs, 493 F.2d 1124 (7th
Cir.), cert. denied, 417 U.S. 976 (1974). In Isaacs the claim was made that removal of the rule violated the sixth amendment, but the court dismissed
this theory by stating that the rule was not of constitutional dimensions. In fact, the government’s decision to charge under section 1623 instead of
1621 purely to avoid the two-witness rule requirement has been held not to be a denial of due process or equal protection. United States v. Andrews,
370 F. Supp. 365 (D. Conn. 1974), .

7 Fisher v. United States, 254 F.2d 302 (9th Cir.), cert. denied, 358 U.S. 895 (1958), United States v. Killian, 246 F.2d 77 (7th Cir. 1957); Todorow
v. United States, 173 F.2d 439 (9th Cir.), cert. denied, 337 U.S. 925 (1949). See also Annotation, United States Agency—Falsqumg Fact, 93
A.L.R.2d 730 (1964).

48 United States v. Hutchins, 18 C.M.R. 46 (C.M.A. 1955). The language of 18 U.S.C. § 1001 (1982) reads as follows:
Whoever, in any matter within the jurisdiction of any department or agency of the United States knowingly and willfully falsifies, conceals or
covers up by any trick, scheme, or device a material fact, or makes any false, fictitious or fraudulent statements or representations, or makes or
uses any false writing or document knowing the same to contain any false, fictitious or fraudulent statement or entry, shall be fined not more
than $10,000 or imprisoned not more than five years, or both.

4% United States v. Jackson, 26 M.J. 377, 399 (C.M.A. 1988). .
%0 For example, there are some 25 sections in the United States Code where perjury is cited, in addition to the sections previously discussed.

51 «“The rule has long prevailed, and no enactment in derogation of it has come to our attention. The absence of such leglslauon |nd1cates that it is
sound and has been satisfactory in practice.”” United States v. Weiler, 323 U.S. 610 (1945).

52 Circumstantial evidence alone is generally insufficient to prove the falsity of an allegedly perjured statement, except in respect to matters ‘‘which
by their nature are not susceptible of direct proof.”” MCM, 1984, para. 57¢c(2)(c). Circumstantial evidence is allowed for corroboratlon. however See
United States v. Guerra, 32 C.M.R. 463 (C.M.A. 1963).

33 United States v. Jordan, 20 M.J. 977, 979 (A.C.M.R. l985)'(citing United States v. Buckner, 118 F.2d 468, 469 (2d Cir. 1941)).
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:. Two more exceptions, both of which are based-on the
accused’s- acknowledgement of particular types ‘of .docu-
ments, are contained within the rule’s explanatlon in the
“current Manual.: Paragraph 57¢(2)(c) of ‘Part IV of the
" 1984 Manual ‘expressly ‘states that documentary -evidence

" .directly disproving ‘the truth of - the allegedly perjured

statement need not be corroborated in’ either of the

" following two situations: 1) if the document is an official

record ‘'shown to have been:well known to the accused

‘when he or she took the oath; or 2) if the documentary

“evidence orlgmated from ‘the accused ofr had:in some

‘manner been acknowledged or recognized by the accused

.as containing the truth, before the allegedly perjured

_statement was made.  Such documentary evidence may

. include a supulatlon of fact entered into by an accused
.at a;.court-martial, even where the. government has

requlred ‘the accused to enter into the strpulatron of fact

_as a condition to a pretrial agreement. 5

" The Court of Military Appeals has further held that
the rule is satrsfled by the testlmony of one witness who
v directly contradicts the accused's 'statement, combined
_with the accused’s subsequent confession to acts that he
demed in the prevrous statement. 35 The same is true for
prior . testlmony that the accused later confesses ‘was
false 36

! ‘Unitec_l States v.. ‘Tunstall ;o

Another exception applies to cases where oné witness
“bootstraps" the testimony of another on unrelated
_ facts in. order to satisfy the two-witness requirement. In
- United States v. Tunstall 5 the Court of Military Ap-
peals permitted this maneuver where the alleged false
statement involved two or more relatively independent
facts.

Contrary to his pleas, PFC Tunstall was found guilty
at a special court-martial, military judge alone, of

stealing a portable cassette stereo %8 and false swearing -

under articles 121 and 134, respectively. The statement
_that Tunstall was alleged to have falsely made was
' substantially as follows: *I did ot steal any stereo, I
did not sell a stereo to GARCIA A

¥

* United States v. Jordan, 20 M.J. 977 (A.C.M.R. 1985). -
%5 United States v. Clayton, 38 C.M.R. 46 (C.M.A. 1967).
% United States v. Moye, 14 C.M.R. 720 (A.C.M.R. 1954).
724 M.J. 235 (CM.A. 1987).

the conviction, 6!

At trial, one witness testified that he had.seen Tunstall

“empty-handed in the vrcrmty of . the larceny v1ct|m s

cubrcle The witness then saw Tunstall running from the

dlrectron of the v1ctlm s cubicle with a stereo unit under"’“

his arm.- Finally, the ‘witness , testified  that he “had
watched Tunstall run into an adjacent. barracks bulldmg
with the stereo unit still under his arm. Another w:tness
Private Garcia, testified that he. lived. next door to
Tunstall and that Tunstall had sold him the stereo unit
later that evening in the barracks. Garcia also testified

“that he later hid the unit in a false overhead in’ his room,
‘which was where investigative agents ultimately ‘recov-
" ered the unit. The government also relied on a stipula-
-tion” of the victim ‘that the unit found in the" false
- overhead was actually the unit missing from h1s cubicle
g when he returned from llberty the next mormng

Both the Navy- Marme Corps . Court of Mllltary
Review. % and the Court of Military Appeals sustained
the conviction. The latter court relied on Pringle s direct
contradiction of Tunstall’s statement as to stealmg the

“stereo and’ Garcras contradiction of the ‘sale of the
“-stereo unit. Because the false official statement was
" divisible into two distinct segments or facts (that is, ‘the
"'_theft and the sale), the court noted that, where the
alleged false oath relates to two or more facts and one

witness contradicts the ~accused as to one fact and

-another witness as to another fact, the two witnesses
' ‘corroborate each other as to whether the accused swore

falsely. The combined testimony was sufficient to uphold

Instructions -

Instructing panels as to the appl1cab111ty and scope of
the two-witness rule has proven to be fertile’ ground for

- reversal, especially in the days of non-lawyer judges. The

Military Judges’ Benchbook 62 makes specific provision
for the two-witness rule in its proposed, instructions for

.. perjury under article 131, 63 false swearing under article

134, 4 making a false oath under article 132, 65 and
subornation of perjury 6 and statutory perJury under

'artlcle 134 6 -

38 This is the “Case of the Purloined Boom Box'’ because the owner of the portable cassette stereo was actually a Prlvate Boom »

» l9MJ 824 szs(NMCMR '1984).

1,

6124 M.J. 235, 237.

62Benchbook para. 3169

$* Id. para. 3 113 (cz) _

‘ “ld para. 3149 C. oy
i@ Id, para.3- ll7 (C2) '
% Id. para. 3-170 (C2).
€7 Id. para. 3-169,

"y
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. The Benchbook includes the proposed perjiry instruc-

tion as a note with the direction  that “‘when’-an
instruction: on corroboration is requested or-otherwise
appropriate the military judge should carefully tailor the

following to include only instructions applicable to ‘the

case.”’ €8 The proposed instruction for false swearing is
included as-a note with the direction that ‘‘when an
instruction on corroboration is requested or otherwise
advisable, the military judge should carefully tailor the

- following to include only ‘instructions applicable to the
~ case.”” - This :is.also the language used in the instruc-
"tions for false oath, ?° statutory perjury, 7! and suborna-

tion- of perjury, 72 It appears that ‘‘appropriate’ and

~ “advisable” should be treated as interchangeable.

Must a judge give these instructions sua sponte? The
answer appears to be in the negative. 7 If instructions

- are-given, however, then those:instructions must accu-

rately state the law and must-be tailored to the facts of

the case. For example, the military judge should not give

- that portion of the instruction dealing with documentary
. evidence iif no such evidence was presented in the case.

™ Also,’ where the’ evidence on a- false swearing charge
‘consists of one contradlctory witness and the corrobora-
“tion of that witness’s testimony by ‘pretrial statements of

the accused; it would be mcor_rect for a military judge to
give the instructions pertaining to any of the following:
proof by two witnesses; proof by one otherwise corrobo-

8 Id. para. 113 (Ci) (emphesis added).
9 Id. para. 3-149 (C1) (emphasis added).
7 Id. para. 3-117 (C2).

7 Id, para. 3-169.

72 Id. para. 3-170 (C2).

rating witness; or proof by documentary evidence di-
rectly disproving the truth of the. allegedly false

- statement. 7 Instructing on evidence that was not intro-
" duced in the case is not only extraneous, but may be

sufficiently misleading to cause a panel to..convict an
accused solely on the contradictions hetween the "ac-

.cused’s statements. 75

Conclusion v Ce el ¥

The two- wltness rule remains a trap for unsuspectmg

“or lazy counsel (and judges). It will be a rare case where
©a trial counsel does not have sufﬂc1ent evxdence to
" circumvent ‘the rule, but such instances are possible.
" Trial counsel must be “alert to the scope ‘of the rule’s

appllcatlon to the partlcular offenses dlscussed earlier.
Defense counsel cannot afford to overlook the rule

. either; not only must defense counsel be alert to whether

the government has met its burden of proof under the

-, rule, but they must also request instruction on the rule in

appropriate cases. Finally, the trial judge who gives an

- instruction on the two-witness rule must carefully tailor

it to the facts of a spec1f1c case.

" The rule shows no sign of disappearing altogether but

“its effect has been sxgmflcantly weakened by the regula-

tory recogmtlon of several exceptions and by the inter-
pretation of the-rule by the appellate courts. Neverthe-
less, the rule is like a sleeping dog rudely awakened: no

bark, but potentially lots of bite.

7 United States v. White, 34 C.M.R. 426 (C.M.A. 1964). Although denial of a defense request for the corroboration fnstrt.xct:on is error. lt< is not
error to fail to give the instruction in the absence of the request. United States v. Crooks, 31 C.M.R. (C.M.A. 1962). State and federal case law

suggests the contrary. See Am. Jur., supra note 6.

74 United States v. Clayton, 38 C.M.R 46 (C.M.A. 1967).
I
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-.United States Army Legal Service§ Ag"e‘ncy‘ ,

The Advocate for Military Defense Counsel )
DAD Notes

Informal Psychiatric Evaluations: Counsel Beware

Often an informal arrangement develops between the
" trial counsel and the trial defense counsel concerning the
psychiatric evaluation of the accused under Rule for
" Courts-Martial 706. ! The accused is referred to a single
psychiatric practitioner for an evaluation analogous to
'v"that required by R.C:M. 706(c)(2) with the understand-
ing that a full sanity board will be convened should any
“‘question arise as to the mental ‘capacity or - mental
- responsibility of the accused. Counsel should be aware,
however, that they may have to live with those informal
-findings and that the conversations between the accused
and the psychiatrist may not be ‘privileged.

The standard applied to requests for a sanity board

~ pursuant ‘to R.C.M. 706 is that a request for a sanity
‘board is to be granted if the motion is not frivolous and

. is in good faith. 2 In United States v. Jancarek, however,
* the court held that the examination by a physician who
had completed her psychiatric residency training was an
adequate substitute for a psychiatric evaluation pursuant
to R.C.M, 706. The court affirmed the military judge’s
~ ruling denying the defense counsel’s request for further
“evaluation. The physician had examined the accused
after an alleged suicidal gesture for which the accused
was hospitalized. Although the physician was unaware of
defense counsel’s difficulties in communicating with the
accused, she discovered that the accused was to appear
in court to face court-martial charges and specifically
evaluated his capacity to communicate coherently with
his attorney. She found that capacity to be unimpaired. 3

In United States v. Kish the Army Court of Military
Review, in dicta, observed that an examination by a
psychiatric social worker was an inadequate substitute
for psychiatric evaluation by a full sanity board. 4

The psychiatric social worker who saw appellant
was not a psychiatrist, as paragraph 121 contem-
plates, nor was he shown to have similar expertise in
the detection or evaluation of mental diseases and
defects. Moreover, there was no showing that the

~ psychiatric social worker who saw appellant at-
tempted to perform a forensic mental examination
of the sort contemplated by paragraph 121. 3

" The court i in Kish held that the military judge’s denial of
_appellant’s request for a sanity board was error and

declined to apply wavier based on appellant’s guilty plea.
The court, however, held that appellant’s providence
inquiry constltuted a withdrawal of the earlier request
and negated the factual assertions on which it was based.
Accordingly, the Army court affirmed the fmdmgs and
sentence. 6

In practice, the tnal defense counsel should be aware

‘that any initial psychiatric evaluation may deny the client

a subsequent examination by a full sanity board pursu-

- ant to R.C.M: 706. Additionally, in United States v.

Toledo 7 the Court -of Military Appeals held that no
privilege existed to preclude a psychiatrist from testifying
about the truth and veracity: of . the defendant who he
had ' examined - solely .at the request. of the -defense
counsel. Although Toledo does not -discuss informal
evaluations as a substitute for formal sanity boards, it is
a closely-related ;area that counsel should be aware of.

‘In those cases where informal evaluations have already
been conducted, trial defense counsel should argue that

their request for further examination is not frivolous,

that it is made in good faith, and that the initia’
examination was not an adequate substitute for a sanity
board. If the ‘examination was performed by anyone
other than a psychiatrist or clinical psychologist, counsel
should put the qualifications of the examiner on the
record. Finally, counsel must be prepared to obtain an
independent psychiatric examination of the accused if it
become necessary to dispute the evaluation of the initial
examiner. Trial defense counsel must establish a record
to gain appropriate’ appellate relief for a denial of a

: request for a sanity board pursuant to R.C.M. 706. CPT

Jay S. Eiche.

Article 32 Investigations:
Recent Decisions Hurt the Defense

The Court of Military Appeals and the Army Court of
Military Review have recently handed the government
two substantial victories involving article 32
investigations. 8 Specifically, the Court of Military Ap-
peals held that the article 32 testimony of a witness who

! Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 706 [hereinafter R.C.M.].

2 United States v. Nix, 36 C.M.R. 76, 79, 80 (C.M.A. 1965), construing Wear v. United States, 218 F.2d 24, 26 (D.C. Cir. 1954). United States'v.
Jancarek, 22 M.J. 600, 602, (A.C.M.R. 1986); United States v. Kish, 20 M.J. 652, 655 (A.C.M.R. 1985). ‘

3 Jancarek, 22 M.J. at 604.
‘Ktsh 20 M.J. at655n6
Y

¢ Id. at 656.

725 M.J. 270 (C.M.A. 1988).

8 Uniform Code of Military Justice art. 32a, 10 U.S.C. § 832a (1982) [hereinafter UCM]J].
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‘was unavailable for - trial was ‘admissible at a- court-

martial. ® The Army Court of Military Review upheld
the validity of placing a partition between the accused

‘and a child-witness at an article 32 hearing so that the
witness could testify without knowmg t.hat the accused B

was present 10

In United States v. Conner the Court of Mllrtary :
_ Appeals held that. neither the confrontation clause nor

hearsay rules precluded the use of article 32 testlmony at
trial if two factors are met. 1! First, the witness must be
unavailable for trial.  Second, the article 32 testimony
must be transcribed verbatim. The court held” that
generally the requirements ‘set forth in Military Rule of

Evidence 804(b)(1) 12 of “opportumty” and ‘‘similar
‘motive’’ to cross-examine are satisfied.” The article 32

testimony is admissible at “trial even if trial- defense
counse] chooses not to cross-examine the witness.

The' court listed ‘several exceptions to the rule of

- admissibility. First, if the defense requests information

from the government for use at the article ‘32 for

- cross-examination purposes and the mformatlon is with-

v"held and not made available to the defensé, the article 32

testimony ‘might ‘not be admissible at trial. \* Second,

~-any restrictions placed on defense counsel’s -ability to

. cross-examine may preclude -use of the article 32 testi-

~mony, at trial.

The court held that defense counsel
should be ““allowed to cross-examine the witness without

Testriction. on the scope of cross-examination’’ at.the
_article 32" hearing. !4 Finally, if subsequent to the article
- 32 -hearing, -

v ‘‘significant  -new information’’ becomes
available to the defense that would have *‘‘changed

- markedly” tactics, or significantly helped to impeach the

witness, the defense counsel may be able to argue that

_the article 32 testimony should not be admissible at trial.

The court indicated, however, that ‘‘in most cases, the
former testimony will be admissible even if, after the
pretrial hearing, the defense has acqurrcd ‘additional

" information .that might have been used in questlomng

“be available at- trial,

the wrtness » s

‘If trial defense counse] senses that a ‘witness’ may not
‘counsel must rethink the role of

cross-examination at the article 32 -investigation. The

scope of the cross-examination should not be'limited to

- discovery. Trial defense counsel should ' consider 'im-

peaching the witness as-if they were at trial. As a tactical
matter, trial defense counsel may prefer to defer cross-

" examining for impeachment purposes until trial so as not

3

to reveal the defense’s theory ‘of the case. The Conner

decision, -however, indicates that the defense ‘may pay

dearly for a tactical decision not to impeach. 1f the

witness is unavailable for ‘trial, the. testimony  will be‘

9 United States v. Conner, 27 M.J. 378 (C. M A. 1989)
10 Umted States v, Bramel ACMR 8701207 (A C.M.R. 22 Feb. 1989),
127 M.). at 379. :

admissible  at  the court-martial without the defense
having used the opportunity to confront the witness with

; impeachment evidence.

In United States v. Bramel the Army Court of
Military Review rendered another decision dealing with
article 32 investigations. The accused 'in Bramel was
charged with forcible sodomy of ‘a child under. sixteen
years of age. The child’s mother indicated that the child
would not testify in the presence of the ac¢cused. Trial

. counsel, therefore, utilized a partition at the .article 32
. hearing so that the child could. testify without knowledge
- of the accused’s presence. The accused could -hear, but
- not see, the child. The investigating officer instructed all
- persons present at the article 32 hearing not to make the
- presence . of the accused known to the. child. Trial

defense counsel was allowed to view the child as he
testified. The Army Court of Military Review held .that
the use of the partition was acceptable

Bramel gives the government a useful’tool -in"child
abuse cases. Many children find it difficult to face the

~ abusing adult, often a parent or relative, and recite the

episodes of abuse. To help alleviate the child’s fear, the

f”government can now place a barrier between the child
~and the accused at the article 32 hearmg ‘and prevent

face-to-face confrontation. Furthermore, the government

'can arrange the article 32 investigation so that the child

is not even aware of the accused’s presence. Although
the government will not be allowed to use a partition at
trial, !¢ the government can use the article 32 proceeding
to build the child’s confidence in his or her ability to
testlfy at trial. Furthermore, if the child is then unavail-
able at trial, the government could argue that the article

-32 testimony is admissible in llght of the Conner
" decision,

Recent court decisions have added. substantrally to the

(government s ability to use article 32 hearings to its
. advantage The Conner decision may force trial defense

counsel, to cross-examme a government witness at the

“article 32 hearmg as if at trial, thereby revealmg the
. defense case. The Bramel decision allows the government

to avoid face to-face confrontation between a child-
witness and an accused until trial, and thereby perhaps

-build the child’s - confidence and sohdrfy his or her

testimony.

Trial defense counsel should be familiar with' the
Conner and Bramel decisions and adjust their pretrial
tactics accordingly. Whether or not counsel actually
change tactics, they should be aware of the risks now
associated with UCM]J article 32 hearings that Conner
and Bramel have created. CPT Gregory B. Upton

12 Manual for Courts-Martial, Umted States, 1984, Mil. R. Evid. 804(b)(l) [heremafter Mil. R. Evid. 804(b)(l)]

13.1d. at 390.
14 Id. at 389.

oo

15 1d. at 390. See afso United States v. Hubbard, 28 M.J. 27, 32 (C.M.A. 1989).

15 Coy v. Iowa, 108 S. Ct. 2798 (1988).
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Revenge by a Co-Accused—-A Derivative Use of .
*: ~Immunized Testimony: AT

In United States v. Boyd " the Court of Military
Appeals reaffirmed the long standing principle that the
government cannot make any use of an accused’s prior

“compelled testimony given under a grant of use immu-

nity. The court also highlighted a variation on this theme
which -all trial defense counsel should be wary of—
revenge by a co-accused. To raise the issue at trial, an

- accused ‘‘need only show that he testified under a grant
-of immunity in order to shift to the government “the

heavy burden  of proving that all of the evidence it
proposes to use 'was derived from legitimate independent

- sources.*” 18 Therefore, if a governmént witness is moti-

vated, at least in part, to testify against your: client
because of your client’s prior compelled testimony under
grant of use immunity, the government simply cannot
make use of that witness’s testirnony 19 -As succinctly
put forth by Chief Judge Everett in hlS concurring

: Oplmon in Boyd: -

If A testifies against B in a criminal tnal which
" results in B’s conviction, it is quite foreseeable that,

~in turn, B will provide irivestigators with evidence
that is damagmg to A. The motive for doing so may
be revenge or a desire to curry the favor of
law-enforcement off1c1als and thereby obtain a re-
duction in sentence. Consequently, the Govern-
ment’s burden is heavy in showmg that the evidence
later prov1ded by B is not the product of A’s’
testimony and therefore inadmissible under the rule
established in Kastigar v. Umted States, 406 U S
441 (1972). 2 ‘

Defense counsel should be aware that whether a govern—

ment witness’s subJectrve state of mind and decision to
cooperate and testify is directly or indirectly derived
from an accused’s prior immunized ' testimony agamst

" that witness is a question of fact which requires an

evidentiary hearmg 21 At this hearing, the military judge
need not accept as true a reassurance from the prospec-

~tive government witness that he or she is not motivated

to testify against the accused - because of the prior

1mmumzed testrmony ‘22

Trial defense counsel with a client who has prevrously
testified under a grant of use immunity against another

1727 M.J. 82 (C.M.A. 1988).

_accused should: always question the motivation of that
-individual returning to testify against your client as a

government witness. In addition,. a friend or relative of

such a witness may also be motivated by ‘revenge to—

testify for the government. In such. a case, defenst
counsel should raise the immunity issue and force the
government to meet its heavy burden. 2* Further, trial
defense counsel should - request specific findings if the

~military judge finds the government did meet its burden.
Counsel can thereby ensure the full litigation of the issue
‘that ‘can then be thoroughly reviewed - for error on

appeal CPT Jeffrey 1. Flemlng

The Hendor Rule

When error 'is commrtted at trial, is it correct to
conclude, that no prejudice as to the sentence .occurred
simply because the trial was a guilty plea with a pretrial
agreement and the sentence adjudged was less than the
limits contained in the quantum portion of the pretrial
agreement? The following language wrll frequently ap-

‘pear in an appellate court’s decision:

Appellant s own sentence. proposal is a reasonable

.- indication of its probable fairness to him and thus
appellant suffered no prejudice. See United States v.
Hendon, 6M.J. 171 (C. M A. 1979). 2

Citing Hendon for this proposition is misplaced, as an
examination of  Hendon reveals. Hendon is a split

" decision with all three judges of the Court of Military

Appeals writing to express their views. Judge Cook’s
lead opinion contains the frequently cited passage. Judge

Perry wrote to concur only in the result (which was to”™
: affirm), but Judge Perry went on to state:

I expressly dlsassocxate rnyself from that portxon of
the lead opinion which, in actualrty, tests the -
appellant’s contentions for prejudice by comparing

. the adjudged sentence against the. offer. of the

appellant in .the negotiations with the convening
authority for a pretrial agreement.: To me, this
lmkage is 1rrelevant as well as mapproprlate in this
mqurry 2’ ! \

‘ 2
: Chref Judge Fletcher concurred in part and drssented in

part. His concurrence. was on an issue not related to the
frequently quoted language. In fact, Chief Judge

. Fletcher stated~ “Thus I consider the announced sen-

18 United States v. l(astlgar 406 U S 441 462-63 (1972) (emphas:s added); see also Murphy v Waterfront Commrssron of New York Harbor, 378

U.S. 52 (1964).

® Boyd, 27 M.J. at 86.

20 1d, (Everett, C. J., concurring).
2l Id. at 85-86.

}

22 United States v. Kurzer, 534 F.2d 511, 517 (2d. Cir.), on remand 422 F. Supp 487 489—90 (S D N Y 1976) (On remand the district court refused
to attach any credibility to the government witness’s assertion that he was in no way motivated to testify against the defendant by the defendant’s

prior immunized testimony against him.). -

2 Boyd, 27 M.J. at 84-85. ‘*As a result of this heavy burden, ‘only the exceptional case can be tried after a grant of testimonial immunity.””* United~—
States v. Zayas, 24 M.J. 132, 137 (C.M.A. 1987) (quoting United States v, Rivera, 1 M.J. 107, 11 n.6 (C.M.A. 1975)), quoted in Boyd, 27 M.J. a

84-85.
24 See United States v. Gilbert, 25 M.J. 802 (A.C.M.R. 1988).
23 Hendon, 6 M.J. at 175,
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tence on its face prejudicial to the appellant and would
overrule the lower court’s affirmance in this regard.’’ 26

Therefore, the often-quoted language is not -an -opin-
ion of the court. It is the personal belief of one judge,
and the other judges dissented to it. .

" The so-called “Hendon Rule”’ also 1gnores the realmes
that confront an accused in having his offer to plead
guilty ‘accepted. It is more realistic to conclude that the
quantum portion in an offer to plead guilty is the
minimum that the convening ‘authority will accept in
exchange for guilty pleas. This reality is specifically now
recognized by the Court of Military Appeals. In United
States v. Kinman 27 Chief Judge Everett stated:

However, in military practice.a pretrial agreement
only sets a ceiling and does. not constitute an.
affirmation by an accused that the sentence is
appropriate. Indeed, the sentence provided in the
agreement may only be the lowest ceiling that an
accused can obtain in return for his guilty plea
Despite the guilty plea, an accused usually attempts
to ‘‘beat ‘the deal’’; and a defense counsel has an

% Id.

?7 25 M.J. 99 (C.MLA. 1987).

2 Id. at 101. ‘ , _
29 Id. at 104 (Cox, J., dissenting).

obligation to try ‘to induce the court-martial.to
adjudge a more lenient sentence than that prescribed
in the pretrial agreement. Furthermore, unlike typi-
cal civilian practice, the military judge usually is not
even informed of the ‘sentence contained in the
pretrial agreement, so that he may in no way be
influenced by that agreement in seeking to adjudge
an appropriate sentence. 28 :

Thus, it appears the current majority of the Court of
Military Appeals has also disassociated itself with Judge
Cook’s “Hendon Rule.”’ 29 '

In submlttmg the quantum portion limits « of the
pretrial agreement, the client is not expressly agreeing
that the limit is fair. The client is only agreeing to a
“‘ceiling.”” Trial defense counsel can assist in making this
clear. Specific language disavowing approval of the limit
as appropriate punishment and indicating it is only the
“sceiling’’ that was negotiated might be placed in the
offer to plead guilty; or, if the government. rejects such
language in. the ‘‘negotiation” process, then the trial
defense counsel should be prepared to make it a matter
of record at trial. CPT Thomas A. Sieg:

Government Appellate Diyvision Notes |

Batson V. Kentuck y: Analysis and Mlhtary Apphcatlon

... Captain Martm D. Carpenter
‘Branch: Chief, Government Appellate ths:on

Introduction

In Batson v. Kentucky ! the United States Supreme

Court held that a-defendant does not have to'show a

systematic racially discriminatory use of perenmiptory
challenges in order to prove purposeful racial discrimina-
tion in his case. Rather, the defendant can make a prima
facie showing based solely on the facts and circum-
stances of his case. This prima facie showing raises an
inference of purposeful racial discrimination and re-

quires the prosecution to articulate a neutral explanation

for the use of the challenge. The trial court must then
determine if the defendant has established purposeful
racial discrimination. 2 In Batson the Supreme Court
examined the long struggle to remove racial discrimina-
tion from the courtroom and recognized that the consti-
tutional rights of the defendant, as well as those of the
excluded juror, outweigh any importance in allowing the

! 476 U.S. 79 (1986).
2Id. at 83.
3 Id. at 88-90 (emphasis added).

government to have the racially discrlhﬁnatory use of the
peremptory challenge The Court concluded

By requiring trial courts to be sensitive to the
racially discriminatory use of peremptory challenges,
our decision enforces the mandate of equal protec-
tion and furthers the ends of justice. . . . [Iln view
of the heterogeneous population of our nation,
public respect for our criminal justice system and
the rule of law will be strengthened if we insure that-
no citizen is dzsqualtﬁed Jrom jury service because
of his race. 3 )

The Court also ruled that ‘‘equal protection guaran-
tees the defendant that the state will not exclude
members of his race . . . on account of race, or on the
false assumption that members of his race as a group are
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not.;qualified to: serve 'as jurors.”’ 4 Herein lies the ‘true
interest that Batson: seeks to protect ;

S 'ff‘f:‘. . L N I
Case Synopsrs

JAt tnal James K Batson, a black" defendant was
accused “of -second-degree burglary and receiving stolen
goods. There were four blacks' on the venire.®> During
voir ‘dire examination the prosecutor used four of his
five peremptory challenges to excuse all four blacks. The
defense counsel then moved to discharge the jury ¢ on
the grounds that the prosecutor’s use of peremptory
challenges vrolated ‘Batson’s sixth amendmént right to a
jury drawn from a cross-section of the community and
his fourteenth amendment right to equal protection. The
trial Judge ruled that the prosecutor and defense counsel
could use their peremptory challenges to strike whom-
ever they wanted and denied the defense counsel’s
motion. Batson ‘was . subsequently convicted by an all
white jury.-On appeal the Supreme Court of Kentucky
rejected Batson’s. "constitutional “claims. The Kentucky
court followed Swain-v. Alabama 7 on the equal protec-
tion claim. Swain held that defendants had to show a
long . standing pattern of racrally discriminatory chal-
lenges .by the prosecutor in order to prove that the
prosecutor had discriminated.

In Swain, despite evidence of record that: 1) prosecu-
tors in Talladega County, Alabama, had always used
peremptory challenges to- exclude blacks from petit
juries; and 2) no black had ever served on a petit jury in
a-criminal- trial -in: Talladega County,  the Court deter-
mined: that the record ‘‘does not with any acceptable
degree of clarity, show when, how often, and under

what circumstances the prosecutor alone has been re- .
spor‘rsible for striking those Negroes who have appeared

on petit jury panels in Talladega County.’’ 8 The Court
determined that there is a presumption that the prosecu-
tor .uses his peremptory challenges in a fair and impartial
manner. Therefore, for a defendant to prove that the

prosecutor had v1olated the equal protection clause of =

“Id. a1 86.

R . . L

the fourteenth amendment the defendant had to show a
consistent pattern of discrimination. .

‘The Swain Court recognized that “‘a state’s fpurpos'éful ‘
or deliberate denial to Negroes - on account of 'race -of
participation as jurors in the administration”of justice
violates the equal protection clause.’” ? This principle has.
been “‘consistently and repeatedly”’ reaffirmed. 10 Al-
though the Court acknowledged that there is no constitu-
tional right to the peremptory challenge; !! it still chose .
to protect it by placing a heavy burden on anyone
opposmg a peremptory challenge. .

‘Batson clearly states that its -holding is based on' the
equal protection principles of the fourteenth‘
amendment. !'2 Batson disagrees with but does not over-
rule the equal protection portion of  Swain. and holds
that Batson established a prima fac:e v1olat10n of the
equal protection clause.’ : i '

Justice Powell writing for the majority m Batson,
announced that the equal protection prmciple applied by
the Court was first articulated in Strauder v. West
Virginia '3 : ““The State denies a black defendant equal
protection . . . when it puts h1m on trial before a jury
from which members of his race have been purposely’
excluded.”” 14 Recognizing that the defendant does ‘not
have a right to a jury composed of . persons of any
particular race or a cross section of racial groups in the
community, Justice Powell insisted that the equal protec-
tion clause guarantees the defendant the right to be tried
by a jury selected pursuant to nondiscriminatory
criteria, 13

The Court noted that the same ratlonale underlymg
attacks on the discriminatory procedures used in venire
selection '¢ similarly invalidated discriminatory peremp-
tory challenges because the Constitution “prohibits all

- forms of purposeful racial discrimination in the selection

of jurors. Such racial discrimination, the Court rea-
soned, denies the defendant the very protection a jury

trial was mtended to secure, namely the right to be tried
‘ by peers who “have been indifferently chosen iy By

3 wTo come; to appear in court. Someumes used as the name of the writ for summonmg a ]ury, more cornmonly called a, vemre facias.® The hst of
jurors summoned to serve as jurors for a parucular term. A special venire is sometimes prepared for a protracted case. ” Black ] Law chtlonary 712

(5th ed. l979) ‘

§ «Tg release or dismlss the jury ” ld
7 380 U.S.:202 (1965).

s Swam 380 U S. at 224

'
R

o

® The fourteenth amendment to the Umted States Constitution provides in part that no state shall “‘deny to any person within its jul’lSdlCtlon the
equal protection of the laws.’” U.S, Const. amend. XIV, § 1. Swain, 380 U.S. at 204 (cmng Ex parte Virginia, 100 U.S. 339 (1879)), Gibson v.

Mississippi, 162 1.S. 565 (1895) (citations omitted).
10 Swain, 380 U.S. at 204,

ifd. at 219. ISR CT I

12 Batson 476 u. S at 84 n 4 -

13 IOO U S 303 (1380)

14 Batson, 476 U.S. at 83-86.

1% 1d.

16 Id. at 93-99. See, e.g., Casteneda v. Partida, 430 U.S. 482, 494-95 (1977).

17 Id. at 86-87.

[P

22 MAY. 1989 THE ARMY.LAWYER ¢ DA PAM 27-50-197 -




allowing the exclusion of a juror because of his race, the
state - also- unconstitutlonally ‘discriminates against the

ﬂexcluded juror, 18

Justice Powell determined that the- equal protection
principle as' announced in Strauder had never been

questtoned 15 In focusing on ‘the evidentiary burden

required of a ‘defendant making a claim of - purposeful
discrimination, Justice Powell points ‘out' that Swain had
attempted to protect the peremptory nature of the
challenge because of its. importance as a means of
achieving a qualified and unbiased jury. Justice Powell
recognizes that the equal protection clause places certain
limits on the right to challenge veniremen. Because lower
courts had been interpreting Swain as requiring. proof of
repeated exclusion of a particular minority over a
number of cases, Batson found that the prosecutor was
virtually immune from constitutional scrutiny under. the
equal protection clause. As a result, the heavy eviden-
tiary burden placed on the defendant under, the Swain
rationale was -inconsistent with the ‘‘strict scrutiny’’
equal protection standards developed since Swain, 0.

These strict scrutiny cases show that the equal protec-
tion clause prohlblts governmental acts that burden
rights or deny benefits because of arbrtrary
classifications. 2! If based on race or national origin, a
classification is termed f“suspect" and will - be upheld
only-if that classification is necessary to achieve an end
so compelling that it justifies the lrmrtauon of funda-
mental constitutional values. 22 .

/™ Batson indicates that it should be read’ together with

the Supreme Court’s Title VII equal protection cases. 23
These cases provide a good picture of the procedura]
requirements of Batson at, the trial level, 24 and set out
the analysis to be applied to a claim of racial discrimina-
tion and a prima facie case of discrimination. Once the
prima facie case is. proved, the burden shifts. to the
prosecutor -to articulate: a legitimate, nondiscriminatory
reason for his acts with regard to the challenged juror.
The -prosecutor’s burden- is one of production rather
than persuasion. If the prosecutor carries this burden of
production, -the presumption raised- by the prima facie
case is rebutted and the accused must persuade the court
that reasons for the challenge were pretextual.

8 1d.
1% I4. at 86-90.

The prosecutOr does not+have to persuade the court

that he or she was actually motivated by the proffered )

reasons. | It "is’ sufficient that: the - prosecutor raise a
genuine - issué: of fact'as to whether he discriminated. In
trying to prove pretext, the ‘defense ¢an demonstrate that
the proffered reasons were not the true causes for the

prosecutor’s peremptory challenge either by persuading -

the court that a' discriminating reason motivated the
prosecutor or by showing that the prosecutor [} proffered
explanatron is unworthy of credence !

The Batson requlrements for provtng drscrlmmatory
purpose in the prosecutor’s.use of peremptory. challenges
parallel those articulated in cases addressmg discrimina-
tory purpose in the selection of the venire. 28 Therefore.
the Batson standard allows the defendant to establish a
prima facie case of discrimination solely on evidence of
the prosecutor’s action at his: trial. In' response to the
dissenters’ criticism 26 that the peremptory challenge is
now a challenge for cause and that lower courts will
have -difficulty determining a prosecutor’s ' pretextual
explanation, Justice Powell stated that ‘this decision will
not undermine the usefulness of the challenge, but will
be enforceable and practical and will strengthen the
perception of fairness in the criminal justice 'system by
eliminating discnmma’uon in the ‘selection Of the
venire. 27

Justice White, who had voted with the, majorlty in
Swam, concurred with the majority in Batson. He
explamed his change in position from Swain by noting

the continued widespread use of the peremptory chal-.

lenge for racially discriminatory purposes, despite -

Swain’s -warning that the equal protection clause limits
such dis¢rimination by the states." He points out, how-
ever, that ‘‘much litigation will be required to spell out
the contours of the Court’s equal protection holding.”” 28

Procedures

Urtder Batson the ultimate burden" of persuasion ‘lies

with the defendant. The Supreme Court has not deter-

mined what standard of proof a defendant must meet.
The Supreme Court did state, however, that a defendant
may establish a prima. facie case of -discrimination by
showing: 1) that he is a member of a cognizable racial

20 See Casteneda, 430 U.S. at 494-95; Washington v. Davis, 426 U.S. 229, 241-42 (1976); Alexander v. Louisiana, 405 U. S. 625, 629-31 (1972) »
21 See generally J. Nowak, R. Rotunda & J. Young, Constitutional Law 521-801 (3d abr. ed. 1986); L. Tribe, American Consu_tquonal Law -

991-1028 (1977).
22 § Nowak, R. Rotunda & J. Young, supra note 21, at 530.
2 Batson, 476 U.S. at 94 n.18.

24 See U.S. Postal Services Board of Governors v. Aikens, 460 U.S. 711 (1983); Texas Department of Community Affairs v. Burdine, 450 U.S. 248 .

(1981); and McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
'25 See supra notes 16 and 20.

26 Batson, 476 U.S. at 93-98.

27 Id. at 96-98.

28 1d. at 100 (White, J., concurring).
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-group and.that: the prosecutor has exercised peremptory
.challenges: to remove members- of ‘the defendant’s race
from the venire;*2) that he is entitled to rely on the fact
that; peremptory’ challenges - constitute: a - jury. selection
-practice: that permits-those to discriminate who are.of a
'mind to_distriminate; and 3) that these.facts and any
other relevant crrcumstances _raise -an inference that- the
prosecutor -used ;that practlce ta- exclude the veniremen
Afrpm the petit Jury on_account .. of their race. 2 ‘These
factors.create the mference of purposeful racial dlscrrmr-
nation, which the prosecutor may rebut. The defendant
no l(mger needs to .show a pattern of past drscrtmmatlon
by the prosecutor ‘A’ defendant may now make a prima
facie case. of dlscnmmatron in “jury selection solely by
mtroducmg evrdence concermng hls parttcular case at
trlal 30 :

; Establlshment of a prrma facre case creates a presump—

: tron of discriniination and shifts the: burden of produc-
tion ‘to_ the . state to come  forth with. _neutral
‘explanations. 31 The Court emphasrzed that the prosecu-
tor’s explanatlon need not: rise ‘to the . level justifying
‘exercise of a. challenge for .cause and that  prosecutors
may not. rebut the prima facie case of discrimination by
,declarmg that thé’ challenged jurors would be partial to
the defendant ‘because of their shared race. The prosecu-
“tor cannot rebut the defendant’s case merely by denymg
that he had" a dlscrrmmatory motive or by affirming his
good’ falth in' individual selections. If the prosecutor s
rebuttal is successful, however, the defendant is required
to demonstrate that the’ state s explanatrons are merely
pretextual 2% S .

In decrdmg whether the defendant has made the
_ reqursrte showmg, the trial court should consider all -
: ;relevant circumstances. For example, a ‘‘pattern’’ of
,strikes .against black jurors included in the particular
venire might give rise to an inference of discrimina-
tion. Similarly, the prosecutor’s questtons and state-
-ments during voir dire examination and in exerctsmg
‘his ‘challenges may: support or refute an mference of
drscrrmmatory purpose. These examples are merely
“illustrative. “Wé' have confrdence that' trial judges,
* experienced in supervising voir dire,’ will be able fo
- .decide"if the circumstances concerning the prosecu-

2 Batson, 476 U.S. at 96. k
14, at 95-98. '

¥ /d. at 96-98.

2pd a6

3 1d. ai 96 (emphasrs added).
¥ Id. a97.

¥ .

.,

3 ld.> at 58.

3 Id. at 99,

3 Id. at 96.

40 Id. at 123-26.

41 Id. at 87-88.

. tor’s use of peremptory challenges creates a prima -
facre case of drscnmmatron against black Jurors. 3.

The trial court then will have. the duty to determine if —

the. defendant. has establrshed purposeful discrimina-
tion. 34 The Court notes that a finding of intentional
drscrlmmatron isa fmdmg of fact entitled to appropriate
deference by a reviewing . court. 33 This is: especially,
approprlate, because the trial judge’s fmdlngs will de-_
pend on an evaluatron of credibility. 3 36 L .

" The Supreme Court declined to. formulate specrﬁc
procedures to beé followed ‘upon a defendant’s timely
objection to a prosecutor’s challenges. 37 The trral ‘court
had’ flatly rejected the objection without requrrmg ‘the
prosecutor to give an explanatlon The Supreme Court
therefore remanded Batson's case for further proceed-
ings consistent with - its ' findings " to- determme if' the
prosécutor  had " discriminated.- Finally, ‘the Supreme
Court stated that *‘[i]f the trial court decides ‘that the
facts establish, prima’ facie, purposeful discrimination
and the prosecutor does not come forward with a neutral
explanation for his action, our precedents require’ that
petitioner’s conviction be.reversed.’’ o era e

. “"The Neutml Explanatmn | | BRI

A Judgment as to the validity of the ‘state’s “neutral
explanation’ presents the ‘trial judge with: a particularly
troubling - and " difficult task. 3 - By their' very nature;
peremptory challenges require subjective evaluations -of
veniremen by counsel. Counsel must : rely upon ‘percep-
tions of attitudes based upon demeanor, gender, ethnic .
background, employment marital status, age, economic
status, social position, relrgron -and many, other funda-
mental background facts ‘There is, of course, no assur-
ance that the’ perceptrons ‘drawn . within the hmlted
context “of voir drre will be: totally accurate; 0 .

Batson declares unacceptable only those perceptlons
based upon race. A court rust determine from the
totahty of the circumstances whether an. artrculated
neutral explanation is an excuse for improper discrimina-
tion. The harm of such practices extends beyond thé
excluded juror, to undermine the publrc confidence in
the falrness of the crrmmal )ustrce system 4
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In Umted States. v.. Chalan %> the. U.S. Court -of
Appeals for the Tenth Cll‘Cl.lll’. observed .

The. striking of a -single juror-of: defendant s race
~.may not always be :sufficient ‘to establish a-prima:
‘facie case. However, ‘using the reasoning as: articu-
-lated. in: Batson “‘that: a-defendant may. maké:a-:
prima Jacie showing of ‘purposeful racial discrimina--
tion in. selection of the venire by relying solely on
‘the facts concernmg its - selection .in . his- case,’’. we ..
hold this was done in the instant case even though o
- we are hefe’ concerned with only a smgle juror. Our
conclusion comports ‘with the’ notion’ that peremp--
tory challenges constitute - & practtce parttcularly
' susceptxble to ‘racial discrtmmatlon a3

,The Batson Court noted that "exclusron of black
cmzens from service as; jurors. constitutes .a. primary
example of the evil" the Fourteenth Amendment was
designed to cure.” + The questionthat Batson seeks to
determine is whether a juror is:excluded because of race,
not.. whether ‘the.. ]ury composmon was dramattcally
changed 4 : A . ~ ST

Justice Marshall concurring with ‘the majority' in
Batsoan, asserts that even when a defendant established a
prima facie case of dtscrlmmatton, trial courts face the
difficult . problem of . determining. the - prosecutor’s

‘motive. 4. The prosecutor’ may easily -give -a. facially

neutral reason for his ‘action. Justice Marshall . deter-
mined . that . discrimination, might take .a more- subtle
approach. Even though findings:related to discrimination
largely. turn on evaluation of credibility and “‘a reviewing

* court- ordinarily --should: ‘give those findings- great

deference,’’.4? the Court.in"Batson has shown that jt will
scrutinize the record, and require an-adequate - justifica-
tion by the.prosecutor. Besides, the Supreme: Court in
Batson did not: overrule Swain; therefore, .if prosecutors
are able to fabricate facrally neutral explanations . for
thieir dlscrmunatory uses of the peremptory challenge,
then they will develop a consistent” pattern of dlscrlmma-
tton that w111 stlll be prohlblted by Swam

- Application to the Mtlitary
" Fifth Amendment Analysls-Mlhtary Due Process

In recent years, the. mtlttary has been at the forefront
of society in addressing the problem of -discrimination

“2 United States v, Chalan, 812 F.2d 1302 (10th Cir. 1987).
® Id. at 1314 (citation omitted).
44 Batson, 476 U.S. at 84.

based on-race. This is .critical in-a profession based on
the principles of.:unit cohesiveness:and .integrity. To
allow :the ‘exclusion - of - minoriti¢s | from - an: essential
dec1sronmakmg process of our armed forces on the basis

.of . discrimination would result "in . an. erosnon of the

cohesiveness and integrity of our. armed forces and
render the court-martial process unfalr : :

It can be persuasrvely argued that the appllcablhty of

ABatson to the mllltary court-martial was ‘decided by the .

SUpreme Court in Griffith v. Kentucky, 8 in which: the
Court Tuled that ‘Batson applied retroactively - to all cases,
state ‘and federal. There has been constderable discus-
sion, however, as to whether soldiers are entttled to due
process and equal protection rights w1th regard to’ the
selection of court members ,

‘In United States v Datgle a9 and United . States v.

'McClain % the United States Court of Mlhtary Appeals

addressed the issue of dlscrtmmatton in.the selection of
court members on the basis of improper crlterta -and
determined that it “threatens the. mtegrlty of the military
justice system and violates the’ Umform Code.”” The

‘United States Court of Military- Appeals has stated that

““[tjhe time is long since past . . . when this Court will

‘lend an'attentive ear to the argument that members’ of

the armed services are, by reason of “their status, ipso
facto. deprived " of all protecttons of the Bill of
Rights.” 3! In thls regard the Court of Mthtary Appeals

‘has, noted

_ Under the Fifth. and Stxth Amendments to the
United States Constitution, persons in the armed

. forces do not have the right to mdtctment by grand
_jury and trlal by petit jury for a capital or infamous .
‘crime. . 'However, courts-martial dre criminal .
‘prosecuttons and those constitutional protections
“and rights which the history and text of the Consti-
tution' do not plamly deny to. mthtary ‘accused are -
_preserved to them jin the service. . . . Constitutional
due process’ 1ncludes the right to be treated equally
“with all other accused in the selectlon of unparttal- .
triers of the facts. 2 '

Thus, the military accused is entltled through hts rtght
to due process and equal protection, to rely upon the
equal protection principles articulated in Batson. 53

45 United States v. Moore, 26 M.J. 692, 718 (A.C.M.R.), pet. granted, 27 M.J. 413 (C.M.A. 1988).

46 Batson, 476 U.S. at 105-07.
47 Id. at 98.

43 479 U.S. 314 (1987). See also United States v. Carter, 25 M.J. 471 (C.M.A, 1988).

2 1 M.J. 139, 140 (C.M.A. 1975).
1022 M.J, 124 (C.M.A. 1967).
31 United States v. Tempia, 37 C.M.R. 249, 253 (C.M.A. 1967).

52 United States v. Crawford, 35 C.M.R. 3, 6 (C.M.A. 1964) (citations omitted).

33 Moore, 26 M.J. at 719.
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The Army Court of Mrlrtary Revrew Approach to Batson

‘In Umted States V. Moore 54 Specrahst Four Harold
Moore, .a black, ‘was charged , with attempted. murder,
attempted ‘wrongful appropriation of private .property,
operatmg a motor vehicle while drunk, wrongful appro-
priation of government property, wrongful appropriation
of pnvate property, robbery, and aggravated assault.
After voir dire, the -trial' counsel ‘made:a peremptory
challenge ‘against a member of the court, Major Junior
Harris, Jr.:Because' Major Harris- was ‘black, defense
counsel requebted that the military judge inquire whether
the challenge was for any 1mpermlssrble dlscnmmatory
purpose and crted Batson. '

The mrhtary judge revrewéd the Batsdn d'ecision‘and
ruled that it did not impose a requrrement on the
government to disclose its reasons-for a: peremptory
challenge in'" a court-martial. - The' military judge ruled
that, even if Batsor did apply to military trials, its
requirements were hot satisfied under the facts of this
case. The military judge did not reqiire the trial counsel
to disclose the reason for:the challenge, but gave h1m the
option to do so. The trial counsel declmed :

. The Army Court of Military Revrew, sitting en banc,
held that “‘the basic prmcrples of the Batson decision

[are] fully, apphcable to trials by, court-martial.”” 55 The

Army court, determined, however, that “[a]pphcatron of
the specific procedural formulatton enunciated in Batson
to trials by court-martial is neither required nor practica-
ble, due to the substantial legal and systemic differences
between courts martial and - civil criminal " prdsecu-
tions.’” 36 The Army court’s rationale for its conclusron
is ‘based on ‘the ‘prin¢iplée that soldiers have no rrght to
tridl 'by jury’ under the''sixt amendment; therefore,
procedural rules desrgned to protect that right cannot

apply to trials by court- martial, even if they are based

on the fifth amendment. Addmonally, the court con-
cluded that the ‘limitation to one peremptory challenge
per side at trials by court-martlal prevénts their use as a
method for ““selecting the petit jury,” 5% whether it-is to
exclude a segment: of society or to ensure that the Jury is
impartial.

i The Army court examined article 25 of the Uniform
Code-of Military Justice ((UCMYJ), *® which limits the
criteria by which 'panel members may be'selected to age,
education, training, experience, length of service, and
judicial temperament. Race is not a criterion in the
selection of court-members and certainly is not a proper
criterion for exclusion. Military panel members are

3426 M.J. 692 (A.C.M.R. 1988).

3% Moore, 26 M.). at 698.

36 Id. at 699 (emphasis in original).

7 1d. !

selected by the convemng authonty on’a best qualifred
basis. Therefore, race ‘may hot ‘‘be allowed to raise its
ugly banner as a criterion for’’ 5 peremptory challenges.
The . court concluded ‘that ‘‘[a]ccordingly, there is no
logic in permitting the prosecutor, through the use of his
peremptory challenge, to do what the convening author-
ity, in the selection of panel members, cannot,’’. 6

The court then established a per se rule to account: for
the difference -in .military and  civilian. criminal
practice. $! Hence, where the accused is a member of a
racial - mmorrty and the government peremptorily chal-
lenges ‘a - member of the court-martial panel who is the
same race as the accused.and the accused objects, the
government must provide a neutral explanation for the
challenge. The eéxplanation is required, notwrthstandmg
the absence of defense evidence supporting the obJectron
and without regard to the merrts ‘of any defense evr-
dence

The Court of Military Appeals’ Approach to Bafson

‘Subsequent to the Army court’s decision in Moore,
the ' Court of 'Military .Appeals ‘in ' United States v.
Santiago-Davila % applied the constitutional standards of
Batson to court-martial’ practice. Sergeant’ Santiago-
Davila, a Hispanic, was tried at Darmstadt, Germany,
by ‘a general 'court-martial composed of officér ‘and
enlisted ‘members. He was charged with wrongfully
distributing marijuana, wrongfully possessing marijuana,
and violating a drug paraphernalia regulation. When the
court’ was assembled,; five officers and - five - enlisted
members were present. Two of the members. ‘Captain
Garcia and Sergeant First Class Rrvera-Sanchez, had
Hispanic surnames. After preliminary instructions to the
members, the mlhtary judge commenced voir dire with
some general’ questrons, whlch pnmarrly elrcrted negatlve
answers

The . c1v1llan defense counsel § voir dlre determined
that Captain Garcia had six years of military service,
that he grew up in northern New York, and that he was
the assistant operations . and training- officer of an
engineer battalion. . Sergeant First Class Rivera-Sanchez
had nineteen years in the service, was raised in Puerto
Rico, ‘and was a platoon sergeant for an air defense
battery.” Three ‘members of the panel had previously
served on courts-martial, but Garcia and Rivera-Sanchez
had not. Captain Garcia originally indicated that he
would be compelled to adjudge a discharge if the
accused was convicted of dlstrrbutron but upon clarrfr-

%8 Uniform Code of Military Justice art. 25, 10 U.S.C. § 825 (1982) [hereinafter UCMJ].

3 Crawford, 35 C.M.R. at 21 (Ferguson, ., dissenting).
% Moore, 26 M.J. at 698.

¢! Id. at 700-01.

62 26 M.J. 380 (C.M.A. 1988).
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cation of - the : questron he indicated that  he could

consider the full range of pumshment.

=, 'After compleuon of vorr dire, there were no cha]lenges
for cause exercised by either. srde, but the government
peremptorily challenged Sergeant First .Class Rivera-
Sanchez. The defense objected and, crtrng People v..
Wheeler,  a California Supreme Court decision, re-
quested that the. bench inquire into.the government’s
seemingly discriminatory use of the peremptory chal-
lenge. In the absence of any apparent basis from the voir
dire, either collective or individual, the defense believed
that the military judge- should mqurre about the chal-
lenge.

~The government contended that the defense was rely—
ing on a state court decision that presupposes a different
system than in the military and -that there was no
evidence' to suggest discrimination. The trial counsel
stated that if the military judge decided to inquire-he
would. provrde an answer. The military Jjudge informed
the trial counsel that he would not make an inquiry, but

the trigl counsel was free to state something for the.

record. The trial counsel declined and the mrlrtary judge
then ruled: “Well, I know of no authority to inquire of
the Government other than what you have provided the
court, and 1 will abide by the Manual for Courts- Martial
[R.C.M. 912(g)(1)] and not inquire. of the defense or
Government of the basis of their peremptory challenge.”
The United States Army. Court of Military Revrew
afﬂrmed the trial court decision.

The Court of Military’ Appeals determined that 'Bat-
son, which was decided after Sergeant Santiago- Davila's
court-martial, is not based on a right to a representative
cross-section on a jury pursuant-to the sixth amendment,
but, instead, on an equal protection right to be tried by
a jury from which no ‘‘cognizable racial group’’ has
been excluded. ¢ The court concluded that this right to
equal protection is a part: of due process under the fifth
amendment and “‘so it applres to eourts-martial, just as
it does to civilian juries.”’ 65

Evén though Batson was decided after Santrago-
Davila’s trial, the ‘Santiago-Davila court followed Grif-
Jith v.: Kentucky, %6 where the Supreme Court applied
Batson retroactively to trials preceding its rendition. The
Court of Military ‘Appeals went on’to state: ‘‘Fur-
thermore; even if we were -not bound by Batson, the

6 People v. Wheeler, 22 Cal. 3d 258 l48 Cal. Rptr 890 583 P.2d 748 (l978)

¢ Santiago-Davila, 26 M.J. at 390.
8 1d.
% Id.
7 Id.
% Id. at 390 n.9.
% Id. at 390-91.
0 [d. at 391.

M Id.
"2 Id. at 392.
.
" Id.

principle it espouses should be followed m the admlms-'
tratlon of military justice.”” & St L

The Court of Mllltary Appeals notes that there are
three differences between a sixth amendment right to ‘‘a
representative cross-section of the populatron -on a jury:
panel and an equal-protection right: that no “cogmzable i
racial group’’ be purposely excluded: & 1) only a mems -
ber of the excluded group can assert an equal- protectlon
violation; 2) only the exclusion of racial classes ‘can' be-
challenged under Batson; and 3) Batson has no immedi-
ate effect upon the defense use of peremptory challengesv
in a racially discriminatory mariner.

The Court of Military Appeals apparently gave the
terms ‘‘minorities’’ and “‘a cognizable racial group”
broad - definition. € Despite the military ~practice’ of
allowing only one peremptory challenge and considering:
the fact that only one of two persons. with H:lspamc
surnames was removed, the court stated ‘““we do not’
believe it decisive that: a prosecutor runs out of  his
peremptory challenges before he can exclude all the
members of a particular group. 70

Of special importance to the court in reaching its
conclusion was the ‘‘absence of anything in the voir dire
or elsewhere. in the record which clearly mdlcates to .us:
some reason other than race which led to trial counsel’s’
peremptory challenge of Sergeant First . Class . Rrveraﬂ
Sanchez.”’ 7! The court speculated that Rrvera-Sanchez '8
grade. or years of service may have induced the tnal,
counsel to challenge him; but the court:thought it to be:
unlikely ‘‘since it is our impression that prosecutors,
usually prefer- senior court members.” 72 The .court
found that ‘‘the Manual’s provision that no reason be
disclosed for peremptory challenges must yield to
Batson ”n v .

The court determined that the underlymg prmcrples
and the procedural formulation enunciated in Batson are
fully applicable to the mllltary court-martial systern.
Like the Supreme Court in Batson, United States Court’
of Military Appeals in Sa‘ntiago—Davila ‘leaves - mi]itar’y‘
judges to ‘““‘deal with this issue whenever it arises,”” 74
without giving them a specific procedural formulatlon to
follow. =~ '

In his concurrence to the ‘majority: dec':ision"'in

.Santiago-Davila, Judge Cox opined that he-would adopt
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the .per se rule.articulated by the en banc Army court in
Moore. > He determined that' the Moore opinion sug-
gests that trial counsel should give the convening author-
ity credrt for having wisely selected as members those
who are best’ qualified pursuant to article 25, UCMJ.
Trial counsel should not peremptonly challenge members
of an accused’s race unless there is good reason to° ‘do
so. In Judge Cox’s viéw, sound trial practrce ‘would
suggest that a peremptory" challenge be used sparingly
and only when a challenge for cause has not been
granted. He concluded that if the grounds for a chal-
lenge for cause are on the record Batson will most hkely
be satisfied.

The Batson, Moore, and Santiago-Davila Dilemma .

The ' Batson, Moore, and Santiago-Davila: opinions
create a complex dilemma for- military judges -and
counsel groping to apply the law of Batson to cases at
trial. "The courts have left trial -judges :with many
unanswered questions, such as: 1) May trial counsel cite
to extra-record facts in his explanation, ‘based on his
personal and professional knowledge?; 76 2) What is the
defense function with regard to litigating the sufficiency
of trial counsel’s explanation?; 77 3) May the trial
counsel be - cross-éxamined with regard to his
explanation?; 7® 4) Are mixed motives, i.e., one discrimi-
natory and one race-neutral motive permrssrble"' 79 '5)
May the government object to the racially motivated use
of a peremptory challenge by the defense, as Batson
concerns relate to discrimination against jurors and due
process?; 8¢ 6) What quantum of evidence elevates the
prima facie showing of discrimination to a showing of
purposeful discrimination?; 8- and 7) May post-trial
affidavits be used by trial counsel to articulate a neutral
explanation? 82

The court in Moore did not regard the lack_ of
individual voir ‘dire of the challenged member as an
inference of discriminatory intent. 82 The Court of Mili-

7S Id. at 393,

tary Appeals in Santiago-Davila determined, however;.
that the absence of anything in the voir dire that clearly
indicates some reason other than race that led to trial
counsel’s peremptory challenge -was of 'special’
importance. 8 It should be noted that the military judge
in "Moore did consider‘Batson and determined that a
prima facie case of discrimination  had not been
establrshed 85 'The " military Judge 1n Santtago-Dawla
made no such f"mdmg 86 ‘

In Batson the Supreme Court stated “we express no
view--on whether the Constitution imposes any limit on
the exercise of peremptory . challenges by defense
counsel.”’ 87 In Santiago-Davila, however, the United
States Court of Military Appeals concluded that Batson
has no immediate effect upon’ the defense’s use of the
peremptory challenge in a “racially drscnmmatory
manner. 88

The courts have yet to draw a dlstrnctron between the
assertion ‘of a prima facie- case, ‘which is rebuttable, and
a showing of purposeful discrimination. This distinction
is important due to the drastic’ remedies whrch result
from a showing of purposeful discrimination. Such a
showing would obligate the ¢rial court to deny the
challenge ‘ahd seat the challenged member and, in cases
on appeal, such a showing would require dismissal. The
defense and the courts have often wrongly concluded
that a- showmg of purposeful discrimination is made by
the mere fact that the accused and ' the challenged
member are of the same race. While such an assertion is
sufficient to invoke the Bafson procedure, it is not .
sufficient. for a Judge, in' light of all the relevant
circumstances, to rule that a showing of purposeful
discrimination has been made.

While applying the Moore procedure to énsure compli-
ance with Batson principles, the court ordered: that' the
trial counsel provide an affidavit explaining the basis for
his peremptory challenge. 0 The use of ‘an ex parte

76 See United States v. St Fort, 26 M.J. 764 (A.C. M R. 1988) (tnal counsel makes reference to prior comacts wrth member)

” See United States v. Benvit, 21 M.J. 579.(A.C.M.R. 1985) (R.C.M. 912(b) hearmg procedure on selecuon and excusal of members)

8 See United. States v. Hagen, 25 M.J. 78, 85 (C.M.A. 1987); United States v. Thompson, 827 F.2d 1254:(9th:Cir. 1987).

7 See Village of Arlington Heights v. Metropolitan Housing Development Corp 429 U.S. 252, 265-66 (1977), United States v.-Bradford, 25 M.J.

181 (C.M.A. 1987).

80 See Alabama v. Cox, 531 So. 2d 71, cert. denied, 109 S. Ct. 817 (1989) (State of Alabama seeks to apply Batson,to the defense challenge)

P

'

81 See United States v. Davis, 809 F.2d 1509 (11th Cir. 1987) (seven of nine black venire persons were challenged, and court ruled removals were not
racially motivated). See aiso United States v. David, 803 F.2d 1567 (11th Cir. 1987) (striking a single black juror violates Batson even if other black

jurors are seated).

¥ See United States v. Cartlidge, 808 F.2d 1064 (5th Cir. 1987) (court accepted prosecutor’s affidavit at face value).

®2 Moore, 26 M.J. at 702 n.12.

84 Santiago-Davila, 26 M.]. at 391.

85 Moore, 26 M.J. at 702.

% Santiago-Davila, 26 M.J. at 392 n.14.
87 Batson, 476 U.S. at 89 n.12.

88 Santiago-Davila, 26 M.J. at 390 n. 9
8% Moore, 26 M.J. at 702-03.
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affidavit is an acceptable appellate practice under these .. -
circumstances and may even be obligatory. % In addi-

tion, it is not the affidavit of an ‘“‘affected litigant.””
Rather, it is an affidavit by an individual trial attorney
expressing a personal subjective decision. *' Therefore,

an affidavit is the most efficient means to resolve Batson -

issues now on appeal.

In Santiago-Davila the United States Court of Military
Appeals determined that because no government affida-
vit by trial counsel was submitted, 92 it had no_opportu-
nity to decide under what circumstances an affidavit
might suffice to disprove an intent to exclude based on
race, or whether -an accused could be provided an
opportunity to cross-examine the prosecutor. The court,
therefore, remanded the case and ordered a limited
hearing on the reasons for the peremptory challenge by
the prosecution.

Pract’ice Points

The peremptory challenge, with regard to its racrally
motrvated .use, is no longer peremptory, but a quasi-
challenge for cause. The Supreme Court concluded that
the prosecutor’s explanatron need not rise to the level of
-a challenge for cause, but failed to articulate an eviden-
tiary standard for lower courts to follow. Therefore, it is
1mperatlve that counsel use voir dire to litigate a Batson
issue. Voir dire can establish the discriminatory use of
the peremptory challenge or rebut the prima facie
inference of discrimination and permit counsel to chal-
lenge members more intelligently. Rule for Court-Martial
912 provides procedures, consistent with the Moore per
se approach, by which Batson challenges can be
litigated. 9 .

%0 See Crawford, 35 C.M;R. at 23-24 (Ferguson; J., dissenting). -
% Moore, 26 M.J. at 702 n.15. '

The - timing of a Batson objection appears to be
crucial, for the issue of racially motivated peremptory
challenges cannot be raised for the first time on
appeal. % Waiver was not applied, however, where
civilian defense counsel objected after challenged mem-

' bers were notified, excused, and had withdrawn from the

courtroom. 3

Peremptory challenges should be used consistent with
the Constitution. Inasmuch as Batson is predicated on
fourteenth amendment equal protection grounds and is
apphed in the military through fifth amendment due
process grounds Batson can be strengthened by allowing
the government to object to a racially motivated chal-

lenge by the defense. This procedure will enforce the
‘equal protection mandate of Batson, and ensure that no

soldier is disqualified from service as a court member
because of race.

 Administratively, there will be no additional burden
placed on the court-martial process, because there will be
no more time lost in arguing Batson-based peremptory
challenges than is currently spent on arguing challenges
for cause. If Batson issues are not raised at trial, they
are waived. Batson can work in the military so long as
counsel are aware of the pitfalls. %

It is obvious that the Batson issue will provide a basis
for considerable litigation in its application to the
courts-martial process. The military appellate courts
have set the course for trial judges to ensure that
military justice is free from the taint of racial discrimina-
tion and that it remains a fair cnmmal !aw system in all
respects.

92 Santiago-Davila, 26 M.J. at 392—93 (the court ordered a limited hearing pursuant to United States v. DuBay, 37 C M.R. 411 (C M.A. 1967))

9 Moore, 26 M.J. at 713 (Lymbuirner, J., concurring in part and dissenting in part).
94 See Bowden v. Kemp, 793 F.2d 273 (5th Cir. 1986); People v. Ortega, 156 Cal. App. 3d 63 (1984); Hamilton v. Georgxa, 351 S.E.2d 705 (Ga.

App. 1986).
5 United States v. Shelby, 26 M.J. 921, 923 (N.M.C.M.R. 1988).

% See United States v. Guthrie, 25 M.J. 808, 810 (A.C.M.R. 1988) (“‘To avoid needless appellate issues and the attendant risk of reversal on appeal
an experienced prosecutor will weigh the factors involved that will, in many cases, counsel a prudent course of action. . . .”").
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E R T " First Lee, Now Williams: T R O R

T lntroduction

Some military law practltroners consrder United States
v..Lee' to be the worst decision by the Court of
‘Military Appeals in its 1988 term. At f1rst glance, this
Tabel mlght appear to be somewhat of an overstatement;
Lee could be v1ewed simply as a decision regardmg the
‘protection of a soldier’s article 31 rights. The Court of
Military Appeals concluded that SPC Lee was suspected
“of violating United States Forces Korea (USFK) Regiila-
tion 27-5 (which prohibits blackmarketing-related activi-
ties) at the time he was questioned about possible
v101atrons of ‘the regulatron Because of his status as a
“suspect, the court held that he should have been in-
formed ‘'of his’ artrcle 31 rights pnor to being questioned.
An in-depth ‘review of the Lee opinion reveals that the
“‘worst case’’ label was not a result of the factual issue
actually resolved in Lee, but. rather because of the many
issues that were not resolved.

[
Contrary to his pleas, SPC Lee was found gu1lty of
vrolatmg ‘USFK Regulation 27-5 by transferring duty free
goods: to. unauthorized persons and by failing to show
icontinned possession or lawful disposition of duty, free
goods or controlled items. 2 On review, the Court of
Military Appeals granted on the following issue:

" Whether paragraph 17b (2) and (3) of USFK Regu-
* ‘lation 27-5 which requires an accounting of con-
‘trolled items upon request, and for violations of
" which appellant was convicted, are promulgated
”‘contrary to congressional intent expressed in 10

Lee. ‘A Synopsis

CaptamAnneE Ehrsam S , ‘ S
quernment,AppeIIate Division* ’ PN

"Has The Shield of the Prlvilege Against S e
Self-Incrrmmatron Become a Sword" o :

t : e

" U.S.C. § 831(a) and are unconstitutional ‘per ‘se in
violation of the Frfth“Amendment pnvilege agamst

- " self-rncnminatron 3

The facts were essentlally as follows The commander
of SPC Lee’s military police company. testified that he
had received a letter from the ration control officials

stating that appellant had purchased a large number of
items.. He summoned SPC Lee, read the letter -to him,

and told him he should show the presence or where-
abouts of the items because the provost marshal’s office
felt there was some abuse and had asked the commander
to determine if any abuse had occurred. The commander
stated that he did not suspect’ appellant of any crrme at
that tlme because of the lack of credrbrlrty in the ‘fation
control ‘branch and  his  high opinion of appellant;
therefore he did not advrse appellant of his rights under
article 31, UCMJ. The commander directed a: licutenant
to conduct an administrative inspection ' regarding ‘the

listed items and sent two military police investigators

along with 'the lieutenant. SPC Lee was unable to

“account for approxrmately half ‘the items he had pur-

chased. Consequently, he was read his rights. He waived

his' rights and made a statement ° regarding his unlawful .

disposition of the items purchased. 4 ’

The trial judge concluded that SPC Lee was not a
suspect at the time he was questioned. The Court of
Military Appeals found this to be plain error and made
the following three ﬁndlngs 1) “[c]learly, appellant was
a suspect for the military police at the time of this
request’’; 2) “‘[tlhe military police’s employment of the
commander to indirectly subvert appellant’s right against

* Captain Ehrsam wrote this article while assigned to the Government Appellate Dlvrsron She is now assrgned to the Admmlstratwe Law Division of

the Office of the Staff Judge Advocate at Fort Carson, Colorado.
'25 M.J. 457 (C. M.A. 1988)

2 Paragraph 17a states:
. 17. RATION CONTROL AND PURCHASE PRIVILEGES.
~a. Personnel will not:

(1) Sell, transfer, donate, pledge, pawn, loan, bail, rent, or otherwise dispose of any duty-free goods to any person not authorized duty- free,,
~import privileges under the US-ROK SOFA or other US-ROK agreements. In a prosecution under this subparagraph it is an affirmative defense
- that the défendant transferred the item in conformance with USFK Reg. 643-1 and 643-2.
USFK Reg. 27-5 (July 9, 1982). See also para. 17a(1), USFK Reg. 27-S (March 1, 1980), which is virtually identical.’

Paragraph 17b states:
b. Personnel will:

(1) Upon request of the unit commander, military law enforcement personnel, responsible officer, or store secunty ‘personnel,” presenl ‘
and/or surrender their or their dependents’ ration control plate, letter of authorization purchase record, or documents used:in selling. ;. v
(2) Upon request of the unit commander, military law enforcement personnel, or responsible officer, present valid and bona fide
information or documentation showing the continued-possession or lawful disposition (by serial number if manufactured with one) of any
controlled item as listed in USFK Reg 60-1, regardless of where or how acqurred brought into Korea duty-free.
(3) Upon request of the unit commander, military law enforcement personnel, or responsible offrcer, present valid. and bona ‘fide
‘information or documentation showing the continued possession or, lawful disposition of any item acquired in or brought into Korea duty-free

that is not a ‘controlled item and that costs more than $35.00.

"'(4) Give the anvilled [sic] purchasé record to the cashier, military police, or other authorized person before exiting ‘the USFK faclluy in' . ‘

which the purchase was made. .

USFK Reg. 27-5 (1982). Paragraph 17b, USFK Reg. 27-5 (1 March 1980), is virtually 1denucal except for an addmonal phrase al the end of (3)

3 Umted States v. Lee, 22 M J. 378 (C.M. A 1986) (order grantlng revrew)

. Lee at 458-59.

1
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self-incrimination was unlawful’’; and 3) ‘‘it was plain

error for the military judge to fail:to consider whether
the ‘military police exploited this commander to evade

‘the requirements of Article 31 and the Fifth

Amendment.”” 5 Judge Sullivan specifically noted -that
the ““broad question’’ regarding the constrtuttonallty of

the regulatron need not be reached.

The Lee decision consists of the opinion of the .court
by Judge Sullivan, a concurring opinion by Chief Judge
Everett, and an opinion by Judge Cox, concurring in

‘part and dissenting in part. The relevant portions of the

three Judges positions regarding the per se constitution-
ality of the regulation can be summarized as. follows:

Judge Sullivan: This regulation appears to require the
production of incriminatory information and the punish-
ment of those who fail to produce it. Can the govern-
ment explain how the regulatron can do this and stlll be

’vconstrtutronal"

Judge Everelt: This regulation appears to-iet treaty

obligations . trample . upon constrtutronal rlghts It is,

therefore, unconstitutional.

Judge Cox: The government has a leéitimate right to
require this mformatron and pumsh a failure to provide
the mformatlon

In dicta, each of the three ]udges gave their respectlve
views regarding the balance between the privilege against
self-incrimination and the government’s right to regulate
activity. Additionally, the judges addressed the issue of

. how the rprivilege and the right affect the regulation’s

constitutionality. The judges’ differences appear to result
from different perspectives and from a failure to clearly
recognize and differentiate distinct areas of lawful gov-
ernmental regulatlon Unfortunately, constitutional ques-
tions weére not reached in the holding and most of the
discussions concerning the regulations were relegated to
dicta.

The regulatory issue -was approached by all three
judges from the perspective that ‘Lee involved a clash
‘between the government’s right to regulate versus the
privilege against self-incrimination and that one of the

_two, the right or the privilege, must be given priority

over the other. The result was a chaotic opinion, dozens
of cases remanded, ‘and an Army Court of Military
Review response in United States v. Williams ¢ that
could” have a severe impact upon the government s
ability to regulate overseas and, consequently, upon
certain benefits provided to soldiers overseas.

s  1d. at 460-61.
°27MJ 710 (A.C.M.R. l988)

This article focuses on the failure of the:judges to
recognize the legitimate area of co-existence between the
governmental right to regulate and the individual privi-
lege against self-incrimination. It further -attempts to
pinpoint the breakdown in analysrs that began with the
inconsistencies in the Lee opinion and persrsts, with
additional penumbras, in Williams. The primary focus
will be Judge Gilley’s opinion in Williams, where he
concurred in part and dissented in part. 7

-~ The Imrnediate Impact of Lee

As a direct result of the issues raised in Lee, the Court
of Appeals remanded ‘twénty-seven Army cases, sum-
marily disposed of at least three other Army cases, ® and
remanded numerous Air Force and Navy cases that
involved similar regulations. ® In the remand orders, the
Court of Military Appeals first directed the courts of
military review to review the cases ‘‘in light of United
States: v. Lee.” Additionally, the court stated: *‘We
further believe it would be most appropriate for that
court, preferably en banc, to decide other issues concern-
ing- the mterpretatlon, application, and constrtutrona.lrty
of the servrce regulatron involved.”’ 10

The Long-Range Impact of Lee:
United States V. erhams

The 1mpact of Lee was readily apparent on November
30 1988, when the Army Court of Mllltary Review
(ACMR) issued its en banc decision in Williams, an
opinion that.combined two cases that were selected as
representative of the twenty-seven remanded cases. The
confusion in the three-opinion Lee case is again reflected
in the three-opinion Williams case. What was merely
dicta in Lee, however, is now *‘law.”’ This new law
reflects a substantial amount of flawed legal analysns and
has resulted in a severe encroachment on “an ‘area of
legitimate governmental fegulation:. The net result is that
this- new law -could -severely affect the government’s
ability to maintain an appropriate standard of living for
soldiers stationed overseas. )

After revrewmg the Lee decrsron, one could conc]ude
that no possible compromise exists between the differing
positions adopted by Chief. Judge Everett and Judge
Cox. .The Williams decision further reinforces this, as it
consists of the opinion of the court by Judge Kane with
seven Judges concurring, -a concurrence in part and
dissent in part by Judge Gilley with one judge concur-
ring, and a dissent by Judge Smith. with two judges

s

? Williams, 27 M.J. at 726-29. This article will not deal with the questton of whether the issues were walved on appeal due to the uncondmonal gullty
pleas entered in each of the twenty-seven remanded cases. Lee " was the only appellant in the cases discussed who pled hot gurlty '

® United States v, Fernau, 26 ‘M.1. 217 (C.M.A, 1988), United States v. Jeter, 26 M. J 217 (C.M.A. 1988). and Umled States v. Valree. 26 M.J. 217
(C.M.A. 1988), are the three cases which were summanly drsposed by the Court of Military Appeals. All three were guilty pleas and are factually
similar to the cases which ‘were remanded. Nothing in the suminary dispositions clarifies why these cases were treated differently than the 27

remanded cases.

® The Air Force and Navy have similar regulations in the Philippines and Japan respectively. For two Air Force Court of Review decisions which
involved the comparable naval regulation (USCINCPAC REF PHIL INSTRUCTION 4066.7R, 4 APR 1988), see United States v. Jones, 26 M.J. 632
(A.F.C. M R. 1988), and United States v. Hilton, 26 M.J. 635 (A.F.C. M R. 1988), remanded 27 M. J 323 (C.M.A. 1989).

10 United States v. Williams, 26 M.J. 170 (C.M.A. 1988) (summary drsposmon). o
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-concurring. ‘These wvarious -opinions, like :those in Lee,
reflect diametrically. opposed  viewpoints . regarding - the
balance, between the -privilege: against self-incrimination
and the. government s regulatory need for. mformatron

Judge Gllley s “opinion s the only one ‘of ‘the six
“opmu‘)ns in- the."Williams and Lee cases that' clearly
outlines and ‘diffefentiates ‘between two areas of ‘govern-
ment regulation that have been recognized by the United
.States - Supreme .Court: :In- recognizing this distinction,
Judge Gilley has avoided the pitfalls that befell the other
-five -legal analyses.in the-¢ourt’s-opinions. Judge Gilley
.has. provrded the: lega “‘thread’’ to mend-the analytical
holes in the Lee opinion. His: analysrs indicates that the
various concerns of the judges in, Lee may. not be as
dlametrrcally opposed as they 1mt1ally appear Srgmfr-
cantly, Judge Gilley's opinion is the only oprmon that
recognizes ‘the full extent of government s legltrmate
rrght to regulate in ‘this area. h .

- If the maJorrty opinion -in WrIlrams is” accepted as
correct, there is an immediate negative impact upon ‘the
government’s ‘current system  of’ providing certain goods
to 'soldiers -overseas. while “satisfying  the host -country’s
‘blackmarketing concerns, in that the government haslost
an effective tool in Korea. Of even.greater significance is
-the potential blow.to the government’s legitimate right to
require  such regulatory ‘accountings.. First, regarding the
immediate - impact in Korea, the Williams decision has
created the:anomalous situation- where ‘the government
can require’ innocent - soldiers ‘who ‘are not: suspects - 'to
account 'for controlled | items they purchase but ‘cannot
enforce the -same accountability requirement dgainst
soldiers who' ‘instead choose “to' blackmarket - and then
refuse to comply with the accountability requirement by
mvokmg thelr prrvrlege agamst self-mcnmmatron ‘

The accountmg requirement . applres, at- least mrtrally,
--to all persons given the privilege to buy rationed goods
in Korea.-The .requirement .is that they .produce,. upon
request information or documentation to establish their
:contrnued possession .or. lawful . d1spos1tron of the goods.
This' is, - as. Judge Gilley points out in his - Williams
oprmon the functional equivalent of requiring the sol-
dier “to kcep records 'to satisfy “the request for the
'informatron or documentation reflectmg their possession
‘or lawful drsposrtron of any controlled items" purchased
This requlrement is srgmfrcant becausé our agreement
‘with the Repubhc of Korea is the oonly reason that the
United States is- able to make these goods dvailable to
‘our soldiers free from Korean customs and -taxes. Our
agreement’ is'’ contmgent upon our taking measures to
‘ensure that the privileges are not abused. The account-
ability requirement has been one of the key measures
‘enacted to prevent wrdespread abuse of the prwrlege
Ironically, the Williams decision protects abusers who

fail to account from being punished for that failure,

Unfortunately, the potential long range impact of Wil-
liams on the -government right to regulate could be

underestrmated because, in the short range, the.abusers

in- Korea may still be prosecuted for blackmarketmg and

Ay

for purchasing goods 'in -excess of prescribed limits.
What the Williams majority has ‘done is to'hold that the

government’s. need for certain’ general information from —

a general group of people .can: ‘be . thwarted by a few
members of ! that .group .who commrt a separate and
subsequent ¢rime that drrectly results in ‘the required
information becoming 1mpossrble to ‘produce ‘and there-
fore placing the offender in a position of .being unable to
comply with' the accountabrhty requirement. Thisis a
‘serious -encrodchmient’ upon an': areaof - regulatron that

-has been recognized as legrtrmate in the:statutory realm

by the United' States Supremc Court. This encroachment
is likely to have an even greater impact .if :applied beyond
'the ‘Korea forum, in areas’ where alternatwes are not SO

1

readrly avarlablc PR . e ol

. v“;v‘ + & N R N R ot

Before Wilhams

Soldlers in Korea cannot enter mlhtary exchanges untrl
they are issued ration control cards Before the cards are
issued,. .the system. is . desrgned 50, that -soldiers. - are
supposed to be brrefed about exchange prrvtleges during
their mandatory in-processing. Because. certain items are
exempt frorn substantral Korean taxes, and customs,. ‘the
soldiers are mformed that those items. .cannot; be. trans-
ferred by sale or grft to. persons who are not - authorrzed
the possession of customs- -exempt items.. Essentially, this
class of unauthorized people includes. everyone except
persons employed by the United States Government or
dependents: of - such - employees: ‘As “part:‘of thé:in-
processing, the soldiers are stipposed to-be informed thit
certain - items: . of - high monetary -value - and/or high
blackmarket -value are‘‘¢ontrolled,’: meamng they can
only be purchased in lrmrted quantmes. .

"The mtent “of these hmrtatlons is sunple provrde the
soldiers access to. personal .conveniences’ and necessities
‘while respectmg the host country s legitimate concerns.
Purchases of high value “controlled”; items, -are . re-
corded, and only certain quantities may be purchased
during the soldiers’ tours in Korea. Other items of lesser
market value and . lesser blackmarket-value,are controlled
by limiting the; quantltres that may, be purchased at one
tlme - o ‘ :

v
,

Many exchange rtems are: unavarlable on the Korean
economy or are prohibitively :expensive because of Ko-
rean custom fees and taxes..These items are available to
soldrers only as a:result of efforts.by .the United States,
via_-our. treaty:. agreement for Korean customs
exemptrons W e e e

o

Soldrers are responsrble ‘for accountmg for these,
items—either by showmg literal possessron a valrd bill
of sale to a person authorrzed _possession of duty- or
tax-free items, a mail receipt to a legitimate recipient in
the United States, valid or, bona fide information, or by

'some other reasonable means. '2 In short; the regulation

permitted possession of property otherwrse not available,.

_but placed minimal restrrctrons on possessron in order to
" satisfy the legitimate concérns of the Republrc of Korca. —

! v 0

“ Facllrtres Use Areas and the Status of Forces in Korea. Artrcles IX paragrnphs 8 and 9 X111, and le R AL ARR R
12 United States v. Battle, 20 M J 827 (A.C.M.R)), petmon demed 21 M.J. 317 (C M. A 1985). Umted States v, Lmdsay, ll M J 550 (A C M R ),

petition demed 11 M.J. 361 (C.M.A, 1981). .
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After Williams :
The thhams decrslon does not change the accountmg

‘\ requirement.’ The thhams .decision protects the black-

marketmg soldier from one of the. enforcement mecha-
‘nisms available, because soldiers cannot be successfully
’pumshed for farlmg to account Lo

.. As a direct result :of Wlllmms,‘an anomaly is created.
A soldier who-purchases items .is accountable for, them.
Therefore, presume that this soldier is now selected ‘and
told to account: for :the controlled items. If the soldier
has kept or lawfully . disposed of the items, possession
and ‘disposition must be shown, If the items have been
blackmarketed, . a result of thhams is that the soldier
can “‘plead the fifth”” and face no criminal penalties for
failing to account. This is where the Williams majority
opinion breaks’ down. .It lets the blackmarketeer say:
“‘even though the accounting you asked for was not
inériminating when 1 came under coverage of ‘the re-
quirement; because I have now caused the 'information
to become incriminating, 1 can refuse ‘to account and
invoke 'my privﬂege against self-incrimination to protect
-me from being pumshed for my failure to account >*In
-brief, the offender receives double- protectlon “The rrght
'to-’ refuse *'to turn - over " incriminating 1nformatlon is
'legmmately invoked, ‘and the offender can how use the
- crime of blackmarketing as a shield to avoid punishment
rfor his or her separate offense of failing to account.

Frve of the six separate opinions in Lee and Williams
err in their automatic presumption that the privilege
~against self-incrimination can be used to avoid punish-
" ment for vrolatmg the accountabrhty requtrement This
approach is an overly broad application of the privilege.
The privilege against self-incrimination is an exception,
as the rhajorityo'pinion in' Williams notes. '3 Therefore,
‘the’ first- logical step 'in' ‘any -analysis is to determine
whethér the “exception is ‘applicable. The only opmlon
'that takes thts approach 1s Judge thley 5. oo

"The “Reoulred Records” ﬁoetﬁne.'
The Rationale that Works '

To determine whether the prtvrlege agamst -self-
incrimination was. applicable, Judge Gilley looks first to
the nature; and extent of the regulation.: He ‘correctly
determines that there are baswally two types of govern-
mental regulations that require information. from indi-
- yiduals, regulations .of general application! and regula-
tions of selective application. 4 The Supreme Court: has
held that the privilege against self-incrimination does not
apply to those of ‘general appllcatlon, although it does
apply to those of selective apphcatron Judge Gilley
- concludes that the regulation in question is of general

12 Williams, 27 M J. at 721

14 1d. at 726- 27 (citing Shaprro v. Umted States. 335 u. S. l l7 (l948) and Marchettl v. United States. 390 U S 39 57 (1968)) ‘ R

1.3 7d. at 727 (cmng Shapiro v. United States, 335 U.S."1 (1948)).

Court’s criteria for the *‘required records’

appllcation and, therefore, the privilege ‘does not serve as
a sword .to counter punishment for: d: fallure to provtde
the 1nformatron requested. ESENS :

Judge Gnlley s conclusion is based upon the “requlred
records’ doctrine. The Supreme Court has formulated a
three-part requtrement that such: regulatlons of general
application must meet in order - to legitimately require

_‘mdmduals to keep such records. “[F]lrst the regulatory

provisions require the keeping and preserving of records;
second, the records have. ‘public’ aspects beciuse’ they
are reasonably related to an. authorized government
function; and third, the requirement is not directed
toward a ‘selective.group mherently suspect of crrmmal

_actrvmes TS

"In a careful analysrs,t Judge thley concludes that

'USFK Regulation 27-5 met the second cnterron in that

the regulation serves a valid public purpose, i.e., soldiers

‘would not enjoy these property rights without ‘the
rexemption from Korean custom laws. The "exemption

was granted contingent upon some reasonable controls.

‘The non-specific :accounting provided ‘‘a beneficial flexi-
bility’” while avoiding

. ‘““oppressive . . . Big Brother™
restrictions; -the means of accounting, by information or

-documentation, was analogous to the *‘required: records’’
-of Shaprro v,

United States. 16 Therefore, the first
criterion was also met. Because the regulation covered all

“soldiers buying these goods in Korea, not just a group

1nherently suspect .of criminal activities, .the. third crite-

-rion was also satisfied. Having confirmed that. all three

criteria were met, Judge Gilley concludes. that- the
regulation is a legitimate regulation of general applica-
tion and is constitutional.’

.Having deduced that the regulation rtself is constrtu-
tional, Judge Gilley concludes by noting that “though

‘the disclosure requlrement ‘was constitutionally permissi-
‘ble, {the appellant] could ‘have claimed a substantive
“fifth amendment ‘and article 31 privilege that for him to

disclose  would “result in self-incrimination.”” 17 Judge
leley concluded .that ' the appellant -did not assert his
prxv:lege at that time and therefore ‘waived.it. =

. This conclusron is " consistent - wrth the "‘required
records” doctrine.. Indeed, the regulation cannot force
the - productlon of incriminating information. If- the
regulation’s requirement  meets. all of ‘the Supreme
‘doctrine,
then a soldier can be legitimately prosecuted for failing
to comply with the regulation by not maintaining the

‘required records. The soldier is not being denied any

legitimate privilege against self-incrimination and ¢an use
the - prlvtlege to shield any. information in his or. her

- possession. The soldier is simply not excused from the

unrelated violation of the records requirement.

16 For an opinion that contams a clear definition of regulations -of general application, see Marchetti, whnch distinguishes between the regulation of
general application in Shapiro and the regulations of specific application-in Marchem. Haynes v. United States, 390 U.S. BS (1968), and Grosso v.

United States, 390 U S. 62 (1963)
7 Wlllmms, 27 M.J. at 72829 (footnote omitted).
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¢ .On -its* face, this may appear illogical. It :is apparent
~that this is not.an easy concept; five of :the six opinions
in Williams and Lee failed to address the issue: Addi-
‘tionally, the Supreme Court cases that address. either
‘general - or specrflé regulations often do _not clearly
"differentiate between the two. !¢ The key to the distinc-
 tion lies in the rationale béhind the privilege against
"self—mcnmmatlon In its most basic form, the prmlege
’ agamst self-incrimination is intended to prevent suspects
from bemg forced to provide evrdence agamst them-
“selves. The requrred records” " doctrine is a totally
“separate concept If the government has a need for
. information and the person who has that information is
not a suspect at the time that the record keeping enures,
the individual cannot claim a right to violate the
-regulation’s . information : requirement without ‘risk of
penalty, -as :long as the regulation is appropriate and
reasonable. In other words, ‘the individual can .always
...refuse to offer information that is incriminating, but
must.at least answer to ‘his or her failure to comply with
.the regulation. The only exception to:this rule is-where
the records requrrement is not appropriate or reasonable

v The srtuatlon in Shaptro, a case relied upon by Judge
Gllley, is 1llustratrve The government had an interest in
regulating the prices of fruit and produce during World

War II and consequently enacted the Emergency Price

" ‘Control Act. Shapiro wrshed to ‘enjoy the benefits of the
Tight to sell these .goods, but wanted to reserve the rlght
to clarm a privilege against self-mcrrmmatlon to avoid

any penalty when he .abused the rxght ‘The Supreme
Court held that Shaplro could not enJoy such prrvrleges,
and they based their decision’ on “the doctrme of “r

' qurred records.’

, Under the Emergency Prlce Control Act essentrally
‘anyone could sell produce, ‘if they agreed to .obey the
. price controls. At the time ‘Shapiro came “under "the
coverage of the Act he was clearly not a suspect until he
was covered by the statute, he could not. even sell fruit
_or produce. In order to be glven the prlvrlege of sellmg
‘these goods, he agreed to comply with the Emergency
Price Control Act. Shapiro had four choices: 1) sell the
. goods and knowingly. disobey the .price controls without
-keeping records, therefore risking punishment for dis-
~obeying : the records requirement and for: his additional
.violations; 2) sell the goods; knowingly disobey.the.price
controls, 'and ‘keep records ‘of his illegal ‘sales, therefore
risking - punishment : when he:'was required to turn over
< the required records; :3) sell the goods ‘and obey the price
-controls; or 4).simply choose not to sell the. goods. The
.key is that Shapiro.was not forced to incriminate himself
by virtue of the statute. He chose the second option and
‘subjected ‘himself  to the: risk of being prosecuted for
violating the price controls if he subsequently decided to
break the law and turn over the records. He knowingly
made this choice.

The statute covered all persons selling fruit and
produce; it was not focused on persons who had already
violated the Emergency Price Control Act.
covered by the Act was a suspect when they first became

P

18 See supra note 16.

19 See Lee, 25 M.J. at 465 (Everett, C. J. (concurring)) for one example.

No one’

subject to the records requirement. Shapiro was well
aware of the information he needed to provrde before he
later decided to commlt a violation. Before he commit- —
“ted "his 'violation, none’ of the information that the Act'
required was mcrlmmatory After he violated the’ price
controls, he cotild no longer comply wrth the regulatron
without incriminating himself. This “is the ‘‘required
records’’. doctrine. borled down to-its purest form.

“Because Shaplro was already sub]ect to the records
requirement ‘well before he had committed any crime,
the Supreme Court refused to allow him to use the
prwrlege as a sword 1t is this focus of regulatlons of
general apphcatlon that dlfferentrate them from regula-
'tions of selective apphcatron Unfortunately, the varidus
Opmrons in Lee 'and’ thlzams erroneously grouped Lee
and Williams with cases dealmg Wxth regulatrons of
select1ve app11cat1on 19

-~ When Judge Gllley found that USFK Regulatlon 27-5
is a regulation of general :application, he was: essentially
-concluding that ‘the appellant, like Shapiro, had several
choices; 1) -he could buy goods: at the exchange, black-
~market them, and- risk <punishment for violating ‘the
;accountability requirement when the government asked
him to -account for. their. whereabouts;:2) he ‘could buy

-goads and keep -or dispose of them .properly;: or 3). he

:could simply not buy'goods. Like the Supreme Court in
Shapiro, Judge Gilley correctly concluded that the appel-
lant had not been forced to incriminate himself, and that
is’ the ohly protectron offered by the prrvrlege agamst
self-mdrlmmanon " -

_ " Where the"O‘ther Opinions Faltered ..

1 Judge Cox, Concurrmg m Part and Dzssentmg m Part
Judge Cox s end result is closest to that of Judge

Gllley Like Judge Gilley, he believed the regulation to

be constitutional.. He also believed that the information
requested by the regulation was not incriminating. Un-

- like Judge Gilley, Judge Cox failed to distinguish how

the “‘required-records’’ doctrine provided- the legal ratio-
nale to support-his conclusion;:instead, he apparently
presumed that the privilege against self-incrimination

apphed ** In this regard he was severely hampered in
‘his attempt to reach the correct result because he started

.with a premise that provrded no ‘sound’ analytrcal route

to h1s desrred conclusmn

Judge Cox noted that the mformatlon requested was
not incriminating if the soldier -obeyed the regulation. In
noting this,although he did not specifically -articulate it,
he : was’ pointing - out -that -this regulation was: one :of

. general application, i.e.,. it was.not simply **zeroing in’’
-.on:suspects. Not having distinguished between such cases

as Shapiro and Marchetti and, consequently, the re-
quired records doctrine, he was unable to support ‘his
legal conclusion.

Imtlally, Judge Cox correctly assumed that the re-

' quired ' records* 'were not incriminatory when first re- —_

quired- by :the . regulation; . however;, Judge Cox then
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, erroneously concentrated on explaining ‘how the govern-
~ment -could require the production of information: that
later became incriminating. His analysis failed with his
\ efforts to distinguish .the information ‘or documentation
as being nontestimonial in nature.” He was apparently
-attempting to make this distinction because the privilege
against self-incrimination only applies to information or
documentation of a testimonial nature. He was hindered
by the fact that the information: of documentation
required by this regulation 1s not easily explamed away
as being nontestlmomal j

Judge Grlley provides the best ratlona]e for Judge
“Cox’s result in Lee. Judge Gilley's analysis indicates that
" the ‘correct focus is not on whether the government can
- require ~the production of incriminating information;

wunder our Constitution, such production clearly cannot
be forced. Rather, the correct focus is on the right of the
_government to require. general information that is not
incriminating .and to subsequently pumsh an unjustrfted
failure to maintain this information. The ‘‘required
records’’ doctrine of Shapiro is what clearly establishes
_’that a subsequent crime that renders the required infor-
mation incriminatory does not protect the offender from
prosecutton for failing to account. S

2 Judge Everett, Concurrmg

Judge Everett’s pnmary concern is the government s
--international obhgatlons overndmg individual rights:
“[tlhe treaty in Korea does not displace the. privilege
against self-incrimination.’” 20 Apparently, in his view,
USFK Regulation 27-5 was promulgated to enforce
Korean customs laws. Although he does not use the
spec1f1c terms, he essentially concludes that this regula-
tion is aimed primarily at people who have violated
“Korean customs laws and that it was established for the
“sole purpose of obtaining incriminating information,
ie., 1t is a regulation of selective applxcatlon.

Judge Everett fails to consider the logical underlymg
basis for such an agreement ln other words: why would
‘the United States have so freely agreed to’ help the
"Koreans enforce their customs laws? The logical answer
is that the goal of the United States was to obtain a
special exemption from Korean customs for goods for
United States military employees in Korea. The resulting
limited cooperation in enforcing Korean customs laws is
simply . the United States’ promise not to abuse the
.exemption that was granted by Korea. Ironically, the

treaty provisions most likely resulted from an attempt to

- obtain .substantial benefits for all service members in
Korea, not as an overt attempt to deal with treaty
_obligations as if they were more important than mdlvrd-
ual consututronal rights.

20 1d. at 464.
) 21 221 U.S. 361 (1911). The United States Supreme Court noted:

Ultimately, SPC Lee was charged with failing to

present the required information, as well as blackmarket-
ing. Chief Judge Everett apparently was concerned by

the fact that, because Lee was not informed of his rights
before the request to account, he was not aware that he
could have simply failed to respond at all to the request.
After Lee had failed to account and was read his rights,
Chief Judge Everett apparently felt that the' ‘rights did

‘not have the same impact because, in Lee’s mind, he was

already “caught” and might as well talk.

Chief Judge ‘Everett’s concern - is qulte legitimate.
Nothing in ‘the “requrred records” rationale,* however,
should trigger the Chief Judge’s concerns. If a ‘soldier is
clearly suspected of the offense of blackmarketmg and

“violating ‘a regulauon, the soldier is never ' forced to
' "‘volunteer" incriminating mformatlon ‘Because the reg-

ulation is one of general application, i.e., not focused
upon persons suspected of havmg commltted a crime,
any person fallmg under its coverage can be ordered to
comply with the accountability requirement of presenting
information or documentatlon of their bona fide posses-
sion or disposition of the rationed items. This is the
situation that Judge Cox was apparently referring to
when he. mentioned the lawful order analogy in his

~opinion in Lee. Essentially, the soldier’s: subsequent

activity after coming within the accountability require-
ment does not render the requirement/order any less
valid. ‘Therefore, he .can always be. legally. asked to
comply with the accountability provision.. Once a soldier
fails to account, however, the soldier must be given the

opportunity to invoke his or her privilege against. self-

incrimination. This would be accomplished by reading
article 31 rights immediately following any negative
response to a request to account. The distinction, slight
but nevertheless crucial, is that the soldier is- punished
for failing to comply with the accounting requirement.
The offense is complete upon the soldier’s failure to
account. By remaining silent, the soldier-lawfully with-
holds incriminating information, but the punishment is

-not keyed by this silence. The soldier has enjoyed: the

full extent of protection offered by the privilege against

- self-incrimination, but-has not been allowed to usé 1t as
ra shleld from the pl'lOl' regulatory offense.

Chlef Judge Everett s.opinion in Lee does. not distin-
guish between regulations of general appllcatlon and
those of selective application. Chief J udge Everett recog-
nized that a regulation may properly require that records
be maintained of business transactions, and he cited

.- Shapiro in support. The Shapiro Court, however,. de-

fined the scope of permissible regulatory authority in

. much broader terms than the limited statement. of

regulatory authority mentioned by Chief Judge Everett.

-Judge G@illey’s opinion focuses on the full scope of

Shapiro, as explained in United States v. Wilson. ! -

[T]he physical custody of incriminating documents does not of itself protect the custodian against their compulsory production. The questlon sull
remains with respect to the nature of the documents and the capacity in which ‘they are held. It may yet appear that they are of a character -
which subjects them to the scrutiny demanded and that the custodian has voluntarily assumed a duty which overrides his claim of privilege . . . .,
The principle applies not only to public documents in public offices, but also to records required by law to be’ kept in order that there may be
suitable information of transactions which are the appropriate subjects of governmental regulation and the enforcement of restrictions. validly -
established. There the privilege, which exists as to private papers, cannot be maintained.

Wilson, 221 U.S. at 380.
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3. Judge Kane, Williams Mgjority Opinion = . .
a. The ‘‘Mere Posszbzlrty of Se(f Incnmmanon -Pen-
oo umbra - : DL .

‘The majorlty opmron in Wzlhams contdins a lengthy
analysis of the regulation’s similarity to other regulations
of selective apphcatlon 22 The majority determined that
the regulation. is, not similar because it is essentlally
‘regulatory and does not focus ona hlghly selective group
inherently suspect of criminal ' activity. 22 The court
developed a new penumbra with its conclusion that there
.is-only the mere possibility of self-incrimination. 24 This
.finding apparently results from the majonty s ana]ogy to
Calrforma V. Byers 25 : :

‘ There are many srmrlantles bétween USFK Regulatron
27-5, the statute in Calrforma Y. Byers, and the statute
in Shapiro. All are in an essentrally regu]atory and
‘noncriminal area. None are directed at a ‘‘highly selec-
tive group inherently suspect of criminal activities.”” 26
There are two important features, however, that clearly
drstmgursh California v. Byers from Williams or Sha-
piro: 1) from whom records are requrred and 2) when
. they are requrred

The statute in:Byers required anyone mvo]ved in an
automobile accident that resulted in damage to stop and
provide their ‘name and address. The  Supreme Court
"noted that most accidents occur without creating crimi-
nal liability. #’ Significantly though, some accidents do
create -criminal liability. Therefore, some people, from
‘the moment they are covered by the provision. (i.e., they
have an accident), ‘have already committed an offense.
This group of people apparently concerned the Califor-
nia Supreme Court, for that ‘court subsequently held that
the privilege protected a driver who “‘reasonably believes
“that compliance with the statute wrll -result in self-
mcrrmmatlon 'r 28

The Umted States Supreme Court reversed the Cahfor-
ma Supreme Court and held that the privilege did not
apply to the compelled information because disclosing
one’s name and address is not ‘“‘evidence of a testimonial

. Or communicative nature.”” 22 Notably, because of the
crucial distinction between, cases like Byers and cases like
Shapiro, the Supreme Court in Shapiro made no similar
analysis of whether the information required was testi-

‘monial.” Under the _re_gula'tory‘. scheme diseusse_d in Sha-_

piro;.no:one: had committed any crime when ‘he or. she

:came ‘under: the coverage of the statute. As’previously

discussed, no one is -forced into a situation where they
must reveal incriminating information or be punished for -
failing to do so..Under the regulations in Shapiro and
Williams, the: offenders made their choices. The offend-

.ers in. California v, Byers did not have this choice. They

were brought under the scope of the statute’s reporting
requirement solely by, virtue of' the already existent
situation, the accident. Therefore, they rightfully could
avoid any penalty for failing to produce incriminating
testimony. The quirk in Byers is that the United States
Supreme' Court. held that the information that was
required in Byers was nontestimonial and that offenders

-could be punished for failing to produce that nontesti-

monial information. Therefore, the statute was upheld.

Unfortunately, the’ Byers rationale does' not fit neatly
into the USFK regulatory situation. The information
required by ‘the USFK regulatlon ‘cannot be simply

*dismissed as nontestimonial and noncommumcatlve Sig-
“nificantly, under Shapzro s “‘required records'’ doctrine,

such a determination is both irrelevant and unnecessary.
Having selected “the Byers rationale, however, the Wil-
liams majority was put in a more difficult position when
they similarly concluded that soldiers could  withhold
incriminating information. Because the majority could
not declare the required information to be nontestimo-
nial, as the United States Supreme Court had in Byers,

‘they were forced to'conclude that-blackmarketing sol-
diers' can avoid the- penalty for failing to 'produce

documentatron or mformatron

‘b. The erlrams Ma_;orrtys "Documentdtion i
Not Documentation’’ Penumbra .

The ma]orrty s treatment of Shapiro provrdes ‘the
premise for a unique vrewpomt ‘of USFK Regulation

'27-5’s information requirement. The maJorrty specifically

noted that the regulatron “only requires personnel to
‘present valid and bona fide information or
documentatron *.”* 3¢ The majority then concluded that
‘no record or document keeping requirement can be

reasonably inferred from this paragraph even were we to

interpret its language with aggressive hberahty The very
fact that the provision is worded in the drsJunctlve
implies that no record keeping requrrement 1s intended
by the regulation.” ! ‘

L2 Williams, 27 M.J. at 716 (crtlng United States v. United States Coin & Currency, ‘401 U.S. 715, 724 (1971); Leary v. United States 395 US. 6
(1969); Haynes v.' United States, 390 U.S. 85:(1968); Marchetti v. United States, 390 U.S. 39 (1968); Grosso v. United States, 390 U.S. 62 (1968);
.Albertson v. Subversive Activities Control Board (SACB) 382 U.s. 70 (1965)) Accord, Bannister v. United- States, 446 F.2d 1250, 1264 (3d Cir.

1971,
B4 at 717.
2 14 at 718,
25 Id

26 California v. Byers, 402 U.S. 424, 430 (1971) (citing Albertson v. SACB, 382 U.S. 70, 79 (1965) and Marchetti v. United States, 390 U.S. 39, 47

(1968)).
27 Byers, 402 U.S. at 431.

kD Byers, 402 u. S at 426- 27 (cmng the Calrforma Supreme Court s oprmon)

® . at 432 (ertmg Schmerber v Cahfomra. 384 U.S. 757, 764 (1966))
30 erliams 27 M.J. at 722 (emphasrs added)
34,
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This holding is diametrically opposed to any prior case
discussion by the Army Court of Military Review
regardmg this regulation. None of the other opinions
written in Lee or Williams reflect this .posmon The
bottom line is that the Williams majority has concluded
that it is beyond reason to believe that a requirement to
produce ‘‘information or documentation’’ could in any
way be read as a requirement for ‘‘documentation’’ or
as a requirement to keep records to satisfy the subse-
quent request for information or documentation. The
majority follows up this holding with the 'inexplicable
conclusion that' if the appellant had any records of his
blackmarketing, ‘‘the privilege would protect production
of such records as business records rather ‘than permit
their production as required records.’’ 32 The majority
provided no discussion of their rationale underlying their
assertion that the required documentation or.information
somehow becomes business records.

" The basis for the various contradnctmg posmons
assumed by the majority apparently lies in their failure
to distinguish - between the differing legal rationales
underlying several Supreme Court cases. For example,
the majority’s citation in Williams at page 720 gives the
appearance that no distinction was made between the
‘“‘testimonial’’ exception to the privilege  against self-
incrimination in Byers; the regulation of illegal ‘‘selective

2 g,
32 182 U.S. 70 (1965).
M 274 U.S. 259 (1927).

application’’ in Albertson v. SACBYV, 33 where the privi-
lege provides complete protection; and the tax return
requirements of Sullivan, 34 where the privilege provides
only partial protection. This meshing of cases that relied
upon d1ffer1ng legal premises occurs throughout the
majority opinion.

Conclusion

The ‘‘required records’’ doctrine provides the legal
“‘thread’’ that could mend the analytical holes in the Lee
opinion.  Analysis of Judge Cox’s opinion reveals that
Judge Cox would likely be amenable to such a rationale.
Further, the required records doctrine appears to answer
the question that was of crucial importance to Judge
Sullivan, i.e., why are there no self-incrimination prob-
lems with the regulation? Finally, ‘Judge Gilley’s ratio-
nale offers an explanation of the need for the regulation
that was either rejected or overlooked by Chief Judge
Everett; an explanation, which if accepted, should allay
the Chief Judge’s concerns that the regulation ‘‘takes
rights away’’ from the military that are enjoyed by
private citizens. More importantly, application of -the
required records doctrine protects the soldiers’. constitu-
tional rights as well as ensuring that the government can
continue to maintain an equltable standard of living for
soldiers resndmg overseas.

Sequestration of Witnesses—
Recent Developments Regarding Mllltary Rule
of Evidence 615

Captain James K. Reed

Government Appellate Division

Introduction

During the course of every trial, it is likely that: -

prospective witnesses will not be permitted to hear the
testimony of other witnesses. The exclusion of witnesses,
otherwise known as sequestration, is governed by Mili-
tary Rule of Evidence 615. ! The purpose of this note is
to briefly discuss that rule and highlight recent develop-
ments concerning the application of the rule.

Background

At common law prospective witnesses could not be
present in the courtroom during the testimony of other
witnesses.

This practice was designed to- prevent the

collusion or unconscious melding of stories. In addition,
by preventing one witness from hearing the testimony of
another witness, any inaccuracies in testimony would be
exposed. 2

The common law practice of sequestration is codified
by Federal Rule of Evidence 615 and Military Rule of
Evidence 615. ‘An examination of the advisory commit-
tee’s note reveals that the committee was concerned
about whether sequestration is a matter of discretion for
the trial judge or whether it is a matter of right. ? Given
the language of . Federal Rule. of Evidence 615 and
Military Rule of Evidence 615, it is clear that both rules
take the latter position. This right to’ sequestratxon

however 1s limited by three excepnons

! Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 615 [hereinafter Mil. R. Evid. 615].
2 8, Saltzburg & K. Redden, Federal Rules of Evidence Manual 61] (4th ed, l9§6 & Supp. 1988)..

3 Id. at 620.
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‘w7 0 The Rule
Mrlrtary Rule of Evrdence 615 provxdes

At the request of the prosecutron or defense the‘,
" military judge shall order witnesses exchided so that

they cannot hear the testimony of other witnesses,

and the military judge may make the order sua

sponte. This rule does not authorize exclusion of (1)

. the-accused, or (2) a member of an armed service or
i --"an- employee of ~the - United States . designated as'
representative of ‘the United: States by the trial
" “counsel, or (3) a person whose presence is shown by |

..a-party to be essential to the presentatlon of the

party 5 case 4 -

Gwen the language of the rule, erther party, or ‘the
mrhtary judge sua sponte, may require all prospective
‘witnesses  to' absent themselves from the courtroom
during the testrmony of other witnesses. Witnesses may
‘not, be excluded, however, durmg arguments, instruc-
tions, or ministerial aspects of a proceeding. 5

' Military Rule of Evidence :615 allows three exceptions
‘to sequestration. Under the first exception, the accused
is permitted to femain in the courtroom throughout the
‘proceedings. ¢ This ‘exception is governed by the ac-
cused’s sixth amendment rights 'and not the Military
Rules of Evidence. 7 The second exception to sequestra-
tion -allows the prosecutor to designate a member of the
armed services or an employee of the United States as a
representative of the government. 8 Although this excep-
tion is not often used in military practice, it appears that
the federal courts permit an agent’s presence during long
and complex trials or where the trial concerns specialized
subject matters. 8 This allows the government to be
better prepared to meet the uncertainties of litigation. 10

The third and most important exception for: courts-

martial purposes allows a person whose: _presence . is |

shown by a party to be essential to the presentation of

that party’s case to remain in the courtroom. !! Accord-

ing to a prominent commentator on the Military Rules
of Evidence, ‘‘this determination is made by ‘the trial

IR

AMI] R Evid. 615. . vy N ;oo

judge after balancing the party’s need for - the witness
and the" type of - assistance the witness: will provide

-against the publi¢ policy considerations giving rise to the

‘sequestratron rule.”’ 12 M1htary counsel will find that this
‘exception is:often used i in connectlon w1th the testlmony

of expert witnesses.

Of these three exceptrons to sequestratlon the. thlrd is
the one that most frequently becomes an issue during the
trial process. Not surprisingly, it is this particular-aspect
of Military of Evidence Rule 615 that receives attention
at the appellate level. The most recent decision regarding

the third exception comes from the Court of Mtlltary

Appeals in United States v. Gordon. 13 ;.

Umted States V. Gordon

In Gordon the government moved to allow a prospec-

tive. expert witness  in toxicology to- remain in ‘the
courtroom during the testimony of another government

witness. ‘The military judge overruled defense.counsel’s

objection to the expert’s presence at the ‘counsel -table.

On appeal, the issue was whether the military - judge
abused his- discretion under Military Rule 615 by.allpw-
ing the ‘government’s expert witness to.remain:in the

courtroom . during the. testimony of another. witness. The

Court of Military Appeals held that the ‘military Judge
had not abused his discretion.

The question of whether experts could remain in ‘the
courtroom was originally addressed by the Court of

Military Appeals in the case of United ‘States v. . —.

Croom. ' The court used the Gordon decision to refresh
counsel’s understanding of the application of. Croom and
Military Rule of Evidence 615. !5 As a result, Gordon
represents a synopsis of the court’s views regarding the

. sequestration of witnesses.

It is clear that experts are permitted in the courtroom

in order to assist the trier of fact in understanding

complicated evidence. !¢ Therefore, it may be necessary
for an expert to hear the testimony of other witnesses

" during trial in order to obtain facts necessary to formu-

s S. Saltzburg. L. Schmast. & D. Schlueter, Mlhtary Rules of Evrdence Manual 577 (2d ed. 1986 & Supp. 1988). - SRR

¢ Mﬂ R. Evid. 615(1).

.7 See Geders v. Umted States, 425 u. S 80 (1976)
'MrlREv1d615(2) e P N PRV .
? See In re United States, 584 F.2d 666 (5th Clr 1978) Lo tot
‘og, Saltzburg, L. Schmasr, & D Schlueter supra note 5 at 578. '
‘1 MiL R. Evid. 6153).

1z S. Saltzburg, L. Schinasi, & D. Schlueter, supra note $, at 578.

> See Umted States v. Gordon, 27 M.J. 331 (C. M. A. 1989).

P!

[E : - . |

14 See Umted States v.. Croom, 24 M.J. 373 (C.M.A; 1987).-In:. Croom the Court.of Mlhtary Appeals held that the mlhtary Judge could permrt

psychiatric experts for the government to remain in the courtroom during the testimony of other witnesses. The presence of the experts would enable —

them to be more fully apprised of testimony upon which they would base their opinions.

'$ Gordon, 27 M.J. at 332,

s Mil. R. Evid. 702. Rule 702 provides that *‘if screnttfrc, technical, or:other specrahzed knowledge will assist the trier of fact to understood the
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testrfy thereto in

the form of an opinion or otherwise.”
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late an expert opinion.}? Under such circumstances,:the
expert is an ‘‘essential witness?’:who should be permitted
to remain in the courtroom unless 1t would pre]udlce the
opposmg party L

In Gordon the Court of Mrhtary Appeals also recog-
nized. that lay witnesses need not be excluded from the
courtroom. The court ‘stated:

There are c1rcumstances, of course, where even a lay .
witness need not be excluded from the courtroom
under this rule. If that witness is a government ‘
witness, the mllltary judge would be wise to make.
findings of “essentlahty,” particularly when faced

. with a. defense objection. Likewise, exclusion of a

_defense witness claimed to be essential, whether that

. witness be a lay person. or an. expert, should be

accompamed by . findings of “nonessentlahty S

Under this expansive view of Military Rule of Evr-
dence 615, the balancing of *‘essentiality’”: becomes the
focal point ‘of -any icontroversy. Both- trial counsel and
defense couns‘el must ensure that the record is complete

" Mxl R. Evid. 703 Rule 703 provrdes that

concerning their arguments for and/or against essential-
ity. This will not only be useful at the trial level, but will
also protect both parties at the appellate level. Finally,
counsel and military judges must ensure that the. record
reflects the military judge’s reasons for granting or
denying any motions. 20

Conclusrou

Umted States v. Gordon provrdes that both expert and
lay witness may remain ‘in .the courtroom where their
f*essentiality”’ is successfully argued by counsel. In spite
of this seemingly expansive interpretation of the.third
exception to Military Rule of Evidence 615, counsel
should not attempt to overextend this exception. ‘Judge
Sullivan has already stated that he disagrees with the
majority opinion in Gordon to the extent it suggests a
broader rule. 2! Nevertheless, it is becoming mcreasmgly
obvious that certain witnesses should remain in the
courtroom. Although sequestranon is still a rightin the
traditional application, Gordon may open the door to
further limitation of that right.

" the facts or data in the particular case upon whrch an expert bases an opinion or inference may be those percelved by or made known to the
expert, at or before the hearing. If of a type reasonably relied upon by experts in the’ partlcular field in formmg opinions or inferences upon the

o

- subject, the facts or data need not be admissible in evidence.:

'® Gordon, 27 M.J. at 332. The Court of Military Appeals notes in Gordon that “concerns for mlhtary due process provrde for expert assistance in
appropriate cases.’”’ Id. at 332 See also United States v. Garies, 22 M.J. 288 (C.M.A)), cert. denied, 479 U.S. 985 (1986).

' Gordon, 27 M.J. at 333.”

20 Id. In Gordon the Court of Mlhtary Appeals comphmented the mrhtary Judge for artlculatmg hls reasons on the record for allowmg the expert to

remain at trial counsel’s table durmg the tesumony of other w1tnesses
2 Gordon, 27 M. .l at 333 T

H
:

Trtal Defense Servzce Notes

Defense Cross-Exammatlon. What To Do When the Prosecutor Fmally Stops Askmg Questrons

Major Jack B. Patrick

Trammg Officer, Headquarters U.S. Army

. S o .. Trial Defense Service

Introduction

The trial counsel has just walked his witness through a
well-rehearsed dlalogue and the witness has just pomted
to the accused and announced ‘““Yes, that’s the man.’
The trlal counsel . nods knowmgly and turns to. the
defense table w1th ‘the fatal challenge “Your w1tness
Rising like a tiger, the defense counsel stalks his prey,
asks a few seemmg]y innocent questions, then’ suddenly
begins to slash.apart the direct testimony. The, witness
crumbles, recants, and makes a full confession. The
master  of defense cross-exammatlon reports another
acqurttal '

" The - scene 'has been ' played a hundred times on
television. - 'Court’ members—at least the ones who
learned as children that the cavalry always saves the day
and justice always triumphs over evil—expect it. Defense
counsel dream of it. Trial counsel fear it. In the world
of real courtrooms, however, government witnesses usu-
ally stlck to thelr stories, despite the intensity and skill
of cross-examination or the truth or falsity of their
testimony. Although prosecution witnesses rarely confess
and exonerate.the accused, effective cross-examination
remains the trial advocate’s best friend.! This article

remmds _counsel of the reasons. for. conducting a cross-

! Defense counsel must vigorously assert the right to cross-examine prosecution witnesses. See Davis v. Alaska, 419 U.S. 308 (1974), for consideration
of some sixth amendment confrontation issues.: A defense counsel -should not let the judge cower him into ‘‘moving on”’ if there is a relevant point to
be reached. See Mil. R. Evid. 611 (concerning control, scope, and manner of cross-examination). Counsel should not be timid in extending the scope
of cross-examination to its outer limits. ‘
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exammatron, suggests how to cross examme, and warns
;when not to cross examme. : L ;

Why Should I Ask The Other Guy s Witness Any
Questiohs? '

Well it will help my case. Yes, and so would ‘a good
alibi and twelve character wrtnesses, but they are not
always available. , Asking questrons +of the opposrtrons
'witness: may be dangerous and. filled with uncertamty,
but: it :is ripe with potentral gain. My first rule.. of
cross-examination is: Be. sure you know. why you. are
asking the question. If you. cannot 1dent1fy a purpose,
-then just say, ““No questrons , o

» , . ;:,” The Purposes of Cross-Examinatlon

Cross exammatton is generally thought of as an attack
,on the wrtness or on the wrtness s testrmony A defense
counsel tries to show that the witness 4S8 not: telhng the
truth ‘because of some motive or bias, ‘or occasrona]ly
because the withess is the type of person who just lies.
Often the counsel wants to show -that the witness is
unable to recall accurately the events he or: she 1s
descrrbmg :

Cross-exammatlon may “also be used in a. posmve way‘

to present the defense theory of the case or to prepare

the judge, and court 'members for the testimony of

defense witnesses. Antrcrpatron of the defense case (the
image of the surprise witness chargmg through the
courtroom doors at ‘the last minute) can turn the focus

away from the ‘prosecution. When' asking questions on.

- direct or cross-examination, keep in mind the defense
theory of the case. While ‘alternative or  inconsistent
defense theories may be desirable in a particular case,

asking a witness questions that apply to one defense

theory but conflict with another will confuse and disturb
most court members. If you must present conflicting
theories, give the court members notice of your theories
ahead of time and figure out a very good sales. pitch.

In one example of how to muddle defense theories
through cross-examination, a civilian defensé ,counsel

grilled a gunshot victim concerning the aggressive actrons,
the victim had taken that could have provoked the

shooting. The cross-examination was brilliant, except

that the primary defense theory was alibi, not’ self- “

defense! When the accused testified that he was some-
where else at thé time of the shooting, .the court
members tuned him out and did not believe. his- alibi
witness (the accused’s grrlfrrend). the cross-examination
of the victim had already indicated that the defense
lawyer did not have faith in his own theory or witnesses,

"Counsel’ may also cross-examine a witness to clanfy
testrmony Even a rehearsed witness (prosecutlon puppet)
can give unclear testimony, and counsel’ _never: can be
sure what' the court members think they’ ‘heard. If the
story is useful to the defense, take some time to get. it
straight. If the story favors the prosecutron, or if general
confusion is’ the -defense goal, erther let the direct

m

-testrmony stand - alone  or emphasrze the . disoriented

pomts Oon Cross- exammatron and argument. o A ,\'

Defense counsel are often’ criticized - for askmg too
many questions. Some people allege that defense counsel
ask questions solely to pad the record:and convince an
appellate court. that: the counsel has provided  zealous
representation. It may even. appear that counsel. ask
questions merely to hear, themselves talk, Defense coun-
sel should know, however, that’ court members expect
counsel to do and say certain things. Facts are not just
purniched ‘into a computer to decide cases.. The perfor-
mance of counsel greatly mfluences ‘how" court mem-
bers—who 'are very uncomputer-like in their dehbera—
tions—view the facts and apply the law i m a case, Court
members will wonder why the witness was' not cross-
examined. Was it because the testimony ‘was srmply too
compelling? Defense silence may emphasize the prosecu-
tion testimony, The defense counsel may need to ask a
few questions just.to. break up .the rhythm of  the
prosecutron, although obJectmg durrng direct - examma-

tion is a more timely method of . slowmg down the

prosecution steamroller. If they are fortunate, defense
counsel can judge from experience or from the court

~ members’ reaction- to the direct ‘testimony ‘when. it is

better to stand up'and ask a few mnocuous questiofis or
when a confidently stated “No questrons ~-will minimize
the damage . o o e
The Rrsk of the Wrong Questron

Along wrth consrdermg the potential value of askmg

questions, counsel must be aware of the risks of cross-

examination. Defense counsel always want to get fayor-
able evidence from a prosecution witness that they can
aggressrvely emphasize. on closing argument The prob-
lem is that counsel never really know ‘what the witness is
going to say, even . if the. witness is. well- coached and
friendly. Given the opportumty, -a hostile. witness will
provide severely damaging testimony., Friendly, hostile,
and neutral witnesses can all open the door to evidence
that is unknown to the prosecutor or. whrch the prosecu-
tor cannot directly introduce. “Testimony adverse ‘to ‘the
defense may have a greater effect if it comes in through
defense . cross-examination. If, on balance, the risks
appear too great, defense counsel should consider ex-
ploiting useful points raised in the witnéss’ s direct
testimony through another wrtness ‘or through a hbera.l
closmg argument .

Gomg over the same ground on cross exammatron that
was covered on direct bolsters the testlmony unless the
defense 1s able to chip away at some essential. part of it.
Rarely can a witness be shaken, especnally if he or she‘is
truthful by srmply havmg the witness’ repeat the testl—
mony- again and again. Before - trial, . cOunSel 'prepare
their witnesses for testifying, - evaluate’ ‘their ‘likely. per-
formance and try not to put witnesses on the stand who
wrll fali apart on cross-exarnmatlon On the other hand
some witnesses still have .trouble gettirig through’ direct

_testrm_ony, and their nervous. or evasive appearance invite

( R . ' R

2 This article does not feature a detailed discussion of the Mrhtary Rules of Evidence, which would apply to cross-examination issues. Counsel,
however, must:have a fundamental understanding of the technrcal procedures in askmg questions, introduclng evldence, and: makmg Objectlons in

order to successfully conduct cross-examination.
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cross-exammatron Because their testrmony is 5O’ damag-
ing and cannot' 'be overcome by -any ‘other evidencé; 'd
few witnesses.must ‘be cross-examined, even if it 'requires
“blind questioning,’” without partmular mconsrstencres
or illogical statements to target L ~-.,

*" The followmg case provrdes ‘a good example of
successful blind cross-exammatlon (unfortunately, by the
prosecutor) Vrrtually no ev1dence existed to support a
rape charge othér’ than ‘the" victim’s “testimony.. The
defense had created 1 ‘more than reasonable ddubt and had
su(:cessfully 1ntroduced the defense theOry of consensual
sex through cross-examination: of ‘the ‘alleged vrctlm In
preparing ihie accmed to testrfy, the defense counsel had
formed the opiniofi "that hrs client’s. ‘weasel-like appear-
arice -and propensity to’’ pop-off could “make him a
dangerous, self-destructive ‘witness. The defense’ counsel
believed he ‘could explain his client’s failure to testify.
He could contend, *“My client may-be guilty of adultery,
but not rape.” He could argue that the accused WOuld
not' testlfy because he must -avoid mcrrmmatmg hlmself
ofan uncharged adultery offense ‘f'

The defense plan was never tested After watchmg the
victim’s disjointed: testimony, - the accused:demanded to
tell his story on-the witness stand, insisting that the court
members would . believe him and :not - the: victim. -His
direct testimony was unexpectedly quick ‘and clean, with
no apparent holes in his story. Patiently starting the
cross-examination. in a.calm, almost sympathetic voice,
the trial counsel first had the accused repeat his version
chronologically. Then, when' the trial counsel began to
jump from one portion of -the story to another, the
accused ° ‘became creativé and “unproved" on his- tésti-
fnony. When quéstioned about these’ new - ‘details, ‘he
produced implausible explanatlons Beads of sweat actus
ally ran down his forehead and he turned away ‘from the
court- members (forgettmg the ‘instructions of his coun-
sel), with his eyes darting like pinballs to the defense
table in a plea for help. But it ‘was too late. A life-long
experience of talkmg h1s way out. of trouble had farled
the accused ; 4

. |’.
17 T

What Should l Do Before l Ask Any Questlons?

I remember attendmg a Saturday class in law school
one -of those seminars_conducted on the morning of a
football game so that practicing attorneys could attend
the seminar for CLE credit, then go to the. game and
write-off “their travel expenses. On this occasion, four
fairly well- known crimihal ¢rial lawyers were fesponding
to qiiestions, mostly from law students eager for insrde
information. Three ‘of the panel members offered ‘some
illustrative tips ‘from’ cases ‘they had -tried.” The fourth
panel’ member,. whom I recall as being Vincent Bugliosi,
the .prosecutor of the ‘Manson family, had not. said
much.” One ‘of the law students, ignoring the important
fact ‘that it was nearing time for the kickoff, 'kept
pressing Bugliosi for his secret' guide to success. Finally,
Bugliosi- said, “‘Look,-‘the whole key is preparation,
preparation, preparation.’’ He was right. Although some
cases are probably won without much preparation be-

'glven in" an unaccustomed ‘manner.

¢ause of ‘bad facts or a bad prosecutlon most - achieve-
ments in the courtroom come from preparation’ before
trial. Thorough preparatlon for cross-exammatlon is
essentral

Every wrtness that may be called by the prosecutron
must ‘be interviewed. Before the interview, review any
statements the witnesses have made, note the pomons
‘that Hurt ‘or help ‘the defense case, and spot the places
where 'y yOu cah unravel 'their stories. Let a prospective
prosecutlon witness tell his story, then ask questrons
‘without hrghhghtmg the defense areas of interest or
alerting the 'witness to the ‘inconsistencies, unless the
witness is likely to change his story in'a way favorable to
the defense when confronted with the variance. Count
on the witness running to the prosecutor to repeat every
question’ and- answer. Lock the witness.into favorable
testimony by getting a signed statement, if you can, that
unequivocally helps the defense. One counsel has:the
witness go in another room to write out the statement by
himself, then asks him to fill in at the bottom of the
statement any useful -part that is missing. * After you
have talked  to the witness, compare his story -with
previous statements. It may be advisable to do some
investigation to verify the story and then conduct a
second mtervrew. ; :

The fmal steps in preparatlon -are to rdentlfy pomts

,for, cross-examination and' plan how to effectively draw

these.out from the witness. Write out complete questions
or.use topic headings and sentence fragments. No matter
which. method is' employed, ‘counsel - should - carefully
listen.to the witness and avoid making detailed notes.
The . questions or - sentence fragments that have been
prepared - for cross-examination should be set out in a
convenient way to make a quick note or mark tymg
them to the wrtness 5 in-court testimony. A

How Am I Golng To Get What I Want From The
S ‘Witness?

The’ way a questlon is asked can be as rmportant as

ifwhat is asked . in commumcatmg an idea to court
"members. Some ‘quasi-experts in public speaking contend
‘that  the delivery and form of questions should fit the

counsel’s natural style What they are rea]ly advising ‘is
that.a speaker is likely to struggle through a presentatron
The idea is. to
‘become accustomed, through practice and improvement,
to’ the style that 1s most successful for the individual.

Many lawyers develop habits of language and' gesture
,that others would avoid. or find objectionable. Some
counsel successfully effect an image, e.g., the honest
country’ lawyer, who speaks slowly but carries a sharp

‘wit.” Many counsel employ a dramatic pause or facial
“expression to ‘emphasize a point, ‘provided they can

'assuage the dark side of judicial temperament. Ordi-
narily, all counsel should be pohte and courteous in
asking ‘questions and respectful in responding to at-
tempts by the prosecutor and judge to limit defense
cross-examination.

3 Defense counsel are cauuoned that hlghly detailed statements and muluple statements grven by defense wrtnesses make them similarly susceptlble to

cross-examination by the prosecutor.
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- One veteran -civilian lawyer began almost every sen-
tence with ‘‘léet.-me ask you this,”” or ‘isn’t it a fact
that’’ and ended most others with ‘‘now.isn’t that true.”’
Some judges ‘object to this form of questioning. consid-
ering it an attempt by the lawyer to give evidence.
‘Others might use a preface or closing phrase to control
the wrtness, get a simple “‘yes’’ or “no”’, and reduce the
witness’s ‘opportunity to explarn hls answer. 4 The same
veteran civilian lawyer also ‘habitually incurred the wrath
of the judge by commentrng after an adverse response,
“js that so?”’ or “really?’’, and matching his comment
with a very skepttcal smile. Counsel should try to break
habits that detract from their case and keep the habits
that, within the bounds of law and ethics and notwith-
standing the’ objectlons of a ]udge, help therr case.

.. Cross-examination always fequires the counsel.to listen

to the witness. Some counsel are so intent on asking
their prepared questions,.or are so engaged in thinking
about their next' question that they fail to hear and
consider. the witness’s response... Counsel should  be
flexible and ready to depart:from: prepared questions,
depending on new ‘opportunities; and hazards revealed by
the witness’s response. PESRIE ;

 Most defense counsel know that c,fOss-e,xamination
should be controlled through leading - questions.  Facts
favorable to the defense can be loaded into the question
to suggest a response,.so that it appears the facts are
true or, at least, so that the witness seems to agree with
those facts. Unhappily, some counsel stuff so many facts
into . the question that it .becomes difficult to follow.
. Others try to :trick or belittle the. witness with -an
involved question. A..defense counsel will quickly lose
the faith of court :members if .the members beheve the
-counsel is being unfair to the witness.: i

A witness (usually a' victim or a government snitch)
may claim he cannot understand the question. A witness
may also. answer in a way that is. unresponsive-to the
question. Commanders and first sergeants often answer
questions in this way to, explam or justify their actions.
‘Do not-try to brow- beat the w1tness ‘into. answering the
question; mllrtary judges ‘will never let the defense go
that far. Defense counselican ask the judge to direct the
witness to answer the question, but this ‘can look like
counsel wants to bully ‘the witness or cut- off his answer.
The better practice is to ask the questton in another way;
this signals the court members that the' defense counsel is
trying to work with the witness. If the witness persists in
refusing to answer the question, the point gets across‘to
the court- . members,: who do not like an uncooperative,
belligerent witness any more than they like an uncooper-
-ative, belligerent counsel. Then, in obvious exasperation,
‘counsel can request -that the judge direct the witness to
be responsive, If counsel is fortunate, the question will
be clear enough that the judge will not reply, “frankly.
counsel, I’m not sure myself what you are asking.”

The best question-is one that is easy to ‘understand and
concentrates on one point. Court ' members can ‘also
follow the' questioning better if tley know the general

‘E. Imwrnkelned Evrdentlary Foundations § (1980)

s Bender. Cross-Examination Techmques, The Champron, June 1988 at 7.

subject areafor. a series of questions. One technique that
has been suggested.for helping the court members know
where .the counsel is going is to use.topic headings or .
sentences to introduce -a particular subject. 3. Without
boring the court with a lot of irrelevant questions, bring
out foundatronal facts gradually to arrive at a major
pornt ‘Seemingly unimportant questions can be .used to
lead 'a hostile witness to a favorable point before he sets
his guard. Where a witness seems to be telling the story
in a rote manner, try moving back and forth from one
part ‘of the story to another during cross- exammatron
Witnesses who recite carefully prepared lines may also
have trouble if counsel have them refer to dragrams ‘or
charts that ‘were not used durtng the direct exammatlon

Specral consrderattons also apply to cross-examrnatron

~ of certain types-of witnesses. As an entire article (or
book) could: be written on each of these types,. the

followmg will-highlight only a few points. .. .-

Eyewitnesses -

Issues for eyewitness identification include how the
witness could see, hear, taste, or feel what he or she is
describing. Counsel usually spot the physical condition
issues—how much' time to observe, how. far away,
lighting, :weather, and the physical condition of: the
witness—but sometimes fail to fully develop the issues.
Lead the witness slowly through what was observed and
what was not observed so that court imembers can
visualize what happened as if a camera had recorded the
event. : ‘

In his’ first defense case one counsel had a ‘client” who
was nearly six feet 'seven inches tall. The client 'was
accused of participating in' a “‘night of terror” in which
a group of soldiers randomly committed Seven separate
assaults on other soldiers. The night had been very dark,
it was the victims” first week in the Army, ‘and most of
them were scared senseless.

i All of the witnesses had noticed the extreme hetght of
one of the attackers (in their words, ‘‘the tallest man I
ever saw’’), that he was a black man, and that he was
wearing fatigu‘e clothing, but only. one witness could be
more precise. In court the first victim turned.to face the
accused when asked to descnbe the ‘tall man who had
‘attacked him. The defense counsel 1mmedrately ob]ected
and ultlmately the judge ruléd that the witnesses could
not look at the accused ‘until they had described their
attacker and been cross- -examined on the descnptlon
When the defense counsel cross-examined the’ w1tnesses,
he purposefully stood behind the prosecutor. After some
encouragement by the defense counsel, two of the
‘witnesses agreed that thé ‘tall man looked very much like
the prosecutor and was about his height. The ‘witnesses
admitted that they had talked to, the ‘prosecutor on
several occasions for lengthy perrods of time, whereas
they had only observed their’ assarlant for a few mo-
‘ments. The prosecutor was black but only about 511"
‘and a 1ot heavier than the accused. One witness was 'so
frustrated in hlS mabrlrty to descrlbe hrs attacker that he
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‘had to be admonished by the Judge to stop sneaking
glances at the accused. Largely as a result of .the

cross-examination, the accused was acquitted of six of
the seven assaults 6 :

Watch out for rdentlflcatlon issues that seem obvlous

defense winners. Physlcal frailties or handicaps may

actually make the witness stronger, more sympathetlc, or

‘more protectlve of his or her opinion.

“Don {. you wear eyeglasses because you can’t see
very well a'nd a hearmg aid because you are almost
- .de \ ' Co

' ““Yes, but with my glasses my vision is 20-20 and I
didn’t need to hear what that fellow was saymg to
: know he was trymg to kill the other one.”

The - chances of such an unpleasant response(;can_.be

~ avoided by a good pretrial interview. The interview and

some investigation may also turn up less obvious prob—
lems with the witness’s ability to observe.

. Counsel often focus on the partlcular event being
descnbed—the argument in the barracks hallway, the
transfer of the drug package—a.nd fail to consider that
other 'things were probably gomg on at the time that
would reasonably draw attention away from the event.
Some things ‘get a high level of the witness’s attention,

such as a2 man pointing a large pistol in the witness’s
face. On the other hand, where the witness is threatened,

he may focus on only certain details and ignore others.
A witness looking down the barrel of a .44 Magnum
might remember the weapon extraordinarily well and yet

fail to observe and recall anything about the color of the

assailant’s eyes, hair, shirt, or shoes.

In addition to determmmg what a witness cannot
remember, counsel should’ cons1der why a witness can
describe the event in’ so ‘much detail. More than one
witness has had his memory solidified by suggestlons
from other witnesses, police, prosecutors, ‘and, occasion-

-ally, even defense counsel. If the crime scene is impor-

tant, find out if the witness has gone back to the scene

‘since the event. Cross-examination should bring out all
‘the reasons the positive identification is tainted and why
-the witness’s description comes not from what he ob-

served, but from what he pleced together later from
other sources. } o

Be skeptrcal of witnesses who have excephonal memo-

ries or powers of observation.  Under immunity from

prosecution, a female trainee testified that the accused, a
cadre NCO, had persuaded her to go to a motel

‘_off-post According to the trainee, she spent only a brief
‘time in the motel room, where she had sexual intercourse

with the NCO, before she realized her mistake and
returned to the barracks. The trainee, who had left the
barracks without authority, was caught by a CQ trying
to slip in the back door. Several days later (after the
NCO selected _her for weekend clean-up duty), the
trainee told her company commander about the affair.

' The -trainee claimed to be an:innocent victim, led

: astrayvby the accused NCO. Having learned from other

soldiers 'that the trainee actually had .a less pristine
reputation, ‘the defense counsel began cross-examination

.by asking her if she was certain of the date, time, and

other details. ‘Yes, she was sure. Had she been nervous
when she was at the motel? Yes, she had been very
nervous. Was she certain she was with the NCO at the
motel, or could it have been some other man? She was

‘positive (the trial counsel had suggested she ‘use words

like “‘positive,”” ‘‘certain’’, and ‘‘definitely’’), because
she had never been at the motel except for the one time
with the NCO. Of course, the trainee did not know that
the defense would call one of her associates, who would
admit. to going to the motel with her on one other
occasion. ‘

Gradually, the defense counsel began to ask the
trainee more questions about the motel room. Anxious
to prove that she had been at the motel, the witness
described the motel room in great detail, from the color
of the drapes, rug, and walls, to the type of television
and paintings on each of the four walls. Wasn’t it true
that she had gone to the motel on several occasions with
different men? No, she again insisted that she had been
there only that one time. The last question: Wasn’t it
true that she had actually gone to the motel to study the
room to support her pack of lies, to get out of trouble

for being AWOL, and to get back at the NCO. for

pulling her pass privileges? No, she denied it all. In
closing argument, the defense counsel asked the court
members to consider how the trainee could have ob-
served and remembered so much about the motel when
she was so nervous, was supposedly there for such a
short time, and was presumably busy whtle in the room.

Another acqurttal

Biased Witnesses Sy

" Victims, accomplices, and informants are ripe targets

- for cross-examination. 7 Counsel should -be sure the

court members .are aware of the bias and appreciate the
effect the bias could have on the truthfulness or accu-
racy of the testimony. Witnesses who have a motive to
get even with the accused will either lie or exaggerate.
Witnesses. with immunity or some kind of government
bargain will :distort" the truth to their benefit. Friends
and relatives of a victim, who want to be honest and

truthful, may unconsciously let their bias influence their

testimony.

Some witnesses will actually ‘admit bias against the
accused or admit having lied in the past, but will say on

.the witness stand, ‘I’ am  telling the truth now.’’ That

kind of response from the admitted or convicted liar is
good for the defense, because it shows that the witness
chooses when to be truthful, with the choice arguably
determined by: when ‘it is to the witness’s benefit. Very
little can be gained by arguing with such a witness about
why he would tell the truth one time and not another

% The accused was found guilty of the- seventh assault where the vncum had |denuﬁed the name tag on the ta]l man'’s faugues and the name tag,

coincidentally, matched the name of the accused.

7 See Mil. R. Evid. 608(a) (character), 608(b) (conduct), 608(c) (bias), 609 (pnor convictions), and 613 (prior inconsistent statements).
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time; oftén this will: merely provide the witness with an
extended - opportunity .to come: up with ‘a plausible
excuse. Just make. sure the potential: for testimonial lies
gets in the mind of the court members and then remind
them about it in the closing argument. ,

" For inconsistent statements, after laying a proper
foundation directing attention to the statement, counsel
can ask the witness to tell the court which statement 1s
true. Counsel should have already placed the witness'in
such a posmon that it wou]d be’ impossible to explam the
inconsistency. Stress the importance of the previous
statement by asking if it was under oath (if it was) and
who was present’ when it. was made. If the document
relied upon has substantral information adversé to the
accused, do not introduce it into evidence. Once a
document goes back to the deliberation room, court
members may give it more weight than live testimony,
-reading it  over 'in detail (including all the bad history
about your client). Although inconsistent statements are
probably the most frequent and effective means of
-attacking a witness’s testimony, do not dwell on minor
inconsistencies. - Unless a useful -point is made, court
members will think that the defense counsel and accused
.are merely annoying the wrtness and wastmg the mem-
bers’. time. . T C .

Ny ’t, T. Chrldren and Female Witnesses

. Children, and some female vrctrms ‘of violent crimes,
cannot be ruthlessly attacked, because they evoke sympa-
thy from the” court members. 8 It is possible, without
offendmg the members, to portray the child witness ‘as
someone who tells ‘‘fibs” to gain attention "or other
favors, the Ehrld can be’ Cross- examrned on previous
stories that the child has told 'to others.’ Evasive de-
meanor or confused testimony, beyond that normally
attributable to children who are talking in front of
strangers, may discredit the accusations.

<'"When a child testifies clearly, however, court ‘members
give the testimony extra weight. In one case, during
cross-examination, the defense ¢ounsel had led the child
to wrongly identify both the judge ‘and the trial counsel
as being present when ‘she ‘was'abuséd.’ Indeed, she
would have likely agreed that everyone in the courtroom
had been present. But when' the defense counsel (going
one question too far) asked the child if all of them had
not performed the’ specrflc act ‘of - sexual abuse on her,
she said,” ’oh no, only that man (pomtmg to the
accused) did that to me.’

Pollce Witnesses

' Law enforcement ‘witnesses, such as CID agents and
MP’s, can be difficult ‘to- cross-examine. ' Occasionally,
one wrll be so obviously biased or hostile thdt the court
members” will discount his testrmony Inexperienced po-
lice witnesses, especially young MP’s, will sometimes be
‘unprepared for their testimony or will testify too forth-
rightly. Most of the time, however, CID:and "MP

witnesses  will have one story that they will blandly
repeat for, the defense cross- exammatron Many court
members will grve police witnesses special deference.
Others will hold them to a higher standard 'Voir dire,
rumors, or instinct may tell counsel how 2 court member

wrll Judge the credrbllrty of a police witness. :

Det'ense can often find actions that the CID or MP
witness should have taken according to their own stan-
dard procedure, regulauons, law, or out of just plain
decency and ‘fairness to the accused. Did the witness
follow the procedures and regulations published by his
agency? Argue that the short-cuts stamped guilt on the
wrong. man. Did the witness give a proper rights
warning? Focus on the method of questromng How
long did he question the accused? Argue that it took too
much or too little time. Why did he fail to write

'everything down that the accused said? Focus on selec-

tive recording. Emphasize the fact that police witnesses
may demonstrate a prosecutorial 'slant in the way both
the questions and the answers are written down. Did the
witness investigate other leads, or did he stop working

when the accused was apprehended? Even if the .courts

do not require the police to preserve evidence that is
only potentially useful to the defense or to pursue other
leads, counsel can still argue that the. real criminal is
getting away and that better investigation "would have
shown the innocence of the accused, Court members are
suspicious of police who only do half the JOb

Experts \

Cross-exammatron of an expert wttness should include ¢
an inquiry into why the expert reached particular conclu-
sions and why the expert’s opinion should matter. ® In
particular cases, questions will challenge the qualifica-
tions of the expert, what evidence or technical sources

‘the expert’s testimony was based on, and how the test or

study was conducted. The expert’s qualifications ,and
source of opinion should not be an issue if the OpPosrng
counse] has done his job in selectmg and preparing a
valrd expert. In order to cut costs, trial counsel may try
to use witnesses who are not really experts or who are
testifying outside their area of expertise.

Be careful not to reinforce the expert s Cl'edlblllty by

'going ‘back over his qualifications or direct testimony

unless you clearly see a reasonable gain. Some experts
appear .overly pompous, . too sure, of themselves, or

‘obvrous prosecution tools. For these. witnesses, only a

few questions should be asked to show that, unlike most
mortals, they have never made and never will make .a
mistake.

When Dol Slt Down?

At the top of the -hill, -hopefully. Everyone wants to
end 'on a high note, but most counsel still ask one or

‘more unnecessary ‘questions. The “‘Columbo’* approach
of remembering one last important question, ‘‘oh yeah, I

almost forgot. . .,””  sometimes works, but not every

8 Some witnesses get special legal protection limiting cross-examination and presentatron of other evidence. See, e.g., Mil. R, Evid. 412 (rape shield).
In a nonconsensual offense case, -the defense must show the relevance of the victim's past behavior which outweighs the danger of unfair prejudice,
give notice of intention to introduce specific instances of the victim’s past sexual behavior, and make an offer of proof. :

9 See Mil. R. Evid. 701 (nonexpert opinions) and 702, 703 {expert opinions).
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cross-examination can end with a dramatic revelation.
Get the witness, to state one final inconsistency, .confirm
an important inconsistency already covered, or offer one
more iliogical, unbelievable explanation, then sit down.
If you are discrediting the witness, get him to confirm
how honest, innocent, and fair he is.. Do not drag the
questioning out, hoping that: the witness will give you a
great tag lme on which to end ,

Conclusxon

Defense counsel can develop the defense theory and
disassemble the prosecution through cross-examination
of witnesses. Before conducting cross-examination, de-

fense counsel must weigh the likely gain against the risk,
then prepare through interview, investigation, and plan-
ning. The manner of cross-examination should be de-
signed to clearly communicate the facts that the defense
wants . the court members - to -hear, while giving the
witness little room to evade the question or respond in a
way damaging to the defense. After a successful cross-
examination, the trial counsel may be able to salvage
some of his witness’s testimony on . redirect, but the
patchwork often serves to highlight the holes in his case.
Cross-exammatlon is most effective when- the defense
counsel knows why he is asking questions, knows how to
ask the. questions, and knows when not to ask the
questions.

Fraterﬁiiation After Clarke

Captam Ronald D. Vogt S
- Senior Defense Counsel, Berlin Field Office, .
U.S. Army Trial Defense Service

Introduction

"On 9 November 1987, a panel of the Army Court of
Military Review (ACMR) announced its decision in
United States v. Clarke. ' In that decision, while ac-
knowledging that the prior law may have been
uncertain, 2 the court announced that ‘“[iln the future-

. the noncommissioned officers are- on notice that
fratermza’uon with enlisted subordinates is an offense
punishable under the provisions of Article 134,
UCMJ.”” 3 This represented a drastic break from prior
law in which the offense of fraternization was considered
to be applicable only to officers. 4 The court’s holding in
Clarke opened up new opportunities for prosecutors and
created new challenges for defense counsel. This article
will discuss one approach to defending noncommissioned
officers who are being prosecuted for fraternization
under article 134. This article will not attempt to present
a thorough analysis of the history of the law of
fraternization, > nor will it attempt to suggest an ap-
proach to NCO fraternization cases that are charged
under article 92. ¢ This article will be hmxted to the new
issues raised by the Clarke case.

25 M.J. 631 (A.C.M.R. 1987).

2 1d. at 635.

1.

* See United States v. Stocken, 17 M.J. 826 (A.C.M.R. 1984).

HiStory of Fraternization
Pre-UCMJ

The prohibition against fraternization began as a
result of the separation of social classes. 7 In the British
Army fraternization 'was punished under an article that
prohibited conduct that was ‘‘to the Prejudice of good
Order and Military Discipline.”” 8 The American Army,
under the leadership of General George Washington,
began shifting from the social class basis for the custom
to one based on the need to maintain good order and
discipline. * Most cases prior to the 1950 UCMJ were
charged under the predecessors to articles 133 and 134,
and the reported cases are almost excluswely offncer

" cases.’'10

UCMI: 1950-1984

The UCMJ does not mention fraternization. ‘Pnor to
1984, the Manual for Courts-Martial (MCM) did not use

“the word fraternization in any of the suggested specifica-
_tlons Thus, the word ‘fraternization’ rarely showed up

in any reported cases. !! Nevertheless, fraternization was

% For a comprehensive review of the history of fraternization, see Carter, Fraternization, 113 Mil. L. Rev. 61 (1986).

¢ One article dealing with an approach to cases in.which an NCO is charged under article 92 is Davis, ‘“Frafernization®’ and the Enlisted Soldier:

Some Considerations for the Defense, The Army Lawyer, Oct. 1985, at 27.
7 See generally Carter, supra note 5, at 62-64.

i ( \? See Carter, supra note S, at 64-65. .

? Carter, supra note 5, at 66-67. See also Letter 600-84-2, HQDA 23 Nov 84, subject Fraternization and Regulatory Pollcy Regarding Relatlons
between Members of Different Ranks, at Enclosure 1 [hereinafter HQDA Letter].

10 See Carter, supra note 5, at 67-74.

' Carter, supra note 5, at text accompanying notes 141-52.
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défined in the case of Unifted States v.' Free. 2 The 1984
MCM adopted' this definition and the standards enunci-
ated 'in-United States v. Pitasi 13 for the new fraterniza-
tion offense under article 134. 14 This offense’ specrﬂcally
required as ‘oneof its: elements that the accused be a
commlssioned or warrant officer. 13-

1984 MCM Through Clarke

Both prior to the 1984 MCM, and for the penod up'
until the Clarke case, it was almost ‘universally accepted
that fraternization was an officer offense and ‘that
NCO’s had ‘to be charged under article 92 or some other
article. This was recognized in materials from The Judge
Advocate General’s School, !¢ articles in the Military
Law Review'" and The Army Lawyer, 1* ‘and most
importantly, in case law. 1% It was explicitly noted in the .
Stocken case, where ACMR held that *‘‘[a]bsent an
otherwise lawful regulation prohibiting such behavior
between a noncommissioned officer and an enlisted

e

member of a lower grade, the appellant’s conduct does

not constitute the offense of fraternization, nor has it
ever been an offense under military law.’” 20" When'

viewed in this context, it is even more apparent that the -

Clarke case was an abrupt departure from prior law.
. Therefore, it is necessary to thoroughly understand the
Stocken and Clarke cases and the: dlfferences between

them. L

. The Stocken Case

SSG Albert Stocken was charged thh “two specrﬁca-
tions of wrongfully fraternizing with female privates, by
socializing with: them, drinking alcoholic beverages and
smoking marijuana  with them, and by having' sexual

214 C.M.R. 466'(NBR~1953)-_ s
17 44 C.M.R. 31 (C.MLA. 1971).

intercourse W1th one of them. 2! In Stocken the ACMR
reviewed and- analyzed prior- case law on fraternization

and concluded ‘that '1) ““[a]ll other 'published - casés .—

regarding the conviction -of a noncommissioned officer
for fraternization were prosecuted under Article 92;” 22
and 2) *‘[a]ll other reported éases holding fraternization
to be an offense involve officer -accused.’’ 23-The court.
then noted that some regulations, such as Army Regula-
tion 600-20, Army Command Policy and Procedures,
provided no guidance concerning what constituted frater-
nization, as they were non~pumt1ve in nature. 2 This led
the court to the conclusion. that fratermzatlon was not
an NCO offense '

The Clarke Case
" Sergeant Michael F. Clarke was found guilty of two
specifications of indecent "acts, assault with intent” to
commit. sodomy, and nonconsensual sodomy. 25 He had

.originally been charged with rape, but was found guilty
of the lesser included offense of indecent acts. At .trial

~ the military judge mingled the instructions for indecent

acts w1th those for fraternization. 26

On appeal to the ACMR the issues presented con-
cerned the mingled instructions 27 as well as some other
issues not pertinent to this artrcle “The issue of fraterni-
zation as an enlisted offense was not joined on appeal by
either - party and was not an issue before the court for
disposition. 28 The issue did not go to the Court of
Military . Appeals for its consideration elther Therefore.
enlisted fraternization under article 134 s an issue npe
for appellate drscussron 2

14: Manual for Courts—Martral Umted States, 1984 Article 134 (Fratermzatlon) analysns, app 21, at A21 lOl [heremafter "Article 134 (Fraternlzanon)
Analysrs] ; AN . ey T T Loy

13 Manual for Courts-Martial, United States, 1984, Part IV, para. 83b(l)

!¢ Criminal Law  Division, The Judge Advocate General’s. School U.S. Army, Criminal Law NonJudrcral Pumshment Cnmes & Defenses. &
Confinement & Corrections at 2-27 (Aug. 1985). The discussion of the law of fraternization flatly states that “[t]he offense of fraternization in the
MCM does not apply to senior ‘enlisted persons,”” and cites the Stocken case. The deskbook goes on to state that NCO’s must be charged undcr
article 92 of the UCMYJ for violating an applicable regulauon or-policy letter. '

(et

1 Carler supra note §, at 117. “Only an officer may commit the criminal offense of fratermzatlon under thls specnficanon
'8 Davis, supra note 6, at 28. ‘“The new Article 134 offense applies only to officers. . . .”

19 See infra text accompanying notes 22-23.

20 Stocken, 17 M.}, at 829-30.

2 Id. at 828.

2,

23 Id. i 4 . I . 0 - ‘ . : . : y oo

24 See id. at 829. The court stated that ‘‘[sjuch guidance to individual service rhembers, commanders and supervisors adds nothing to- military
criminal law,** and cited United States v. Tenney, 15 M.J. 779, 781 (A.C.M.R. 1983), which discussed the effect of non-punitive regulations.

25 Clarke, 25 M.J. at 632.

. committed a certain mdecent act with, then, Private [P] by"‘

26 4. at 634. The instruction given by the judge read as follows: *‘[t}he accused .
cngagmg in sexual intercourse in the accused’s military barracks wuh a mllltary subordmate

s ‘ Co S . o
28 phone call to CPT Keith W. Sickendick of the Defense Appellate Division, USALSA. to

29 1d. To the best of anyone’s recollection, therc have been no cases since Clarke where an NCO was found guilty of fraternization under article 134.
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- Analysis of the Clarke Decrsron

It is not clear from the language in Clarke 1f the
ACMR was treating fratermzatlon as a lesser included
offense of one of the specifications of indecent acts.
Because fraternization offenses contain elements that are
not included in the offense of indecent acts, 3° this
would seem unlikely. Yet, after stating that the prior law
on fraternization was urclear as a result of the Stocken
dec151on, the court stated that “‘[blecause of the uncer-
tainty concerning notice . . . we believe the interests ‘of
justice dictate that the ﬁnding of guilty of the offense in
question be set aside.”” 31 This was unnecessary, as the
court  had already held that there was substantial preju-
dice to the appellant because of the confusion from the
mingling of the instructions. 32" Because of this, and
based on the analysis that follows, the announcement
concerning enlisted fraternization is dicta.

It is even more evident that the language in Clarke is
dicta when one considers the posture of the case and the
effect of article 66 of the UCMJ. ' \

The ACMR is an arttcle I court 3 As such, it has
only the powers and authority granted to it by congress,
via the UCMJ. 3 Article 66 of the UCMI states that
“[i]ln a case referred to it, the Court of Military Review
may act only with respect to the findings and sentence ‘as
approved by the convening authority.”’ 35

The Court of Military Appeals has endorsed this view
of the limited authority of the Courts of Review. In
United States v. Kelly, 14 M.J. 196 (C.M.A. 1982), the
‘court, ‘citing article 66, held that with respect to matters
that were not approved by. the convening authority, a
court’s views ‘‘must be viewed as dicta, which only have

advisory effect.”” 36 The court then went .on -to state 1ts
reluctance to give advisory opinions. 37

The Clarke case is a perfect example of the ,application
of article 66 and the Kelly case. Because enlisted
fraternization was not a part of the findings as approved
by the convening authority, the ACMR had no power to
act with respect to that issue. Its opinion ‘is only:dicta
and must be given appropriate weight as such.

3 See MCM, 1984, Part IV, paras. 83 and 90.
31 Clarke, 25 M.J. at 635.

2 14, at 634.

B U.S. Const. art. I, § 8.

34 Id.

‘There are further problems with the .ACMR’s analysis
in Clarke. In making its announcement, the court stated
that *“‘[wlhile Stocken represented the law before 1
August- 1984, its’ prmcrple . was replaced with the
adoption of the 1984 Manual »» 38 This conclusion,
however, is not supported by the language in the
Stocken decision. In Stocken the court knew of the
language in the forthcoming 1984 Manual and specifi-
cally commented on it. In footnote 5 of the decision, the
court stated: ‘‘Paragraph 83 of the Draft Proposed
Revision  of the Manual for Courts-Martial .
unequivocally states that one of the elements of the
offense of fraternization prosecuted as a violation of
Article 134 is that:the accused was a commissioned or
warrant officer.”’ 3 Thus, the court appeared convinced
that the intent of paragraph 83 was to create an offense
for. officers only. with the tradmonal remedies for NCO
conduct remaining unchanged.

"In Clarke the court relied on the language in the
analysrs to the 1984 Manual to support its conclusion. 4
The ' court’s reliance on that language to support its
conclusion was mrsplaced ‘

N

- The court relied on the phrase “Thls paragraph is not.
intended to preclude prosecution for such offenses’’ 4! to
conclude that prosecution of NCO’s under article 134
was intended by the drafters. Nonetheless, that phrase
can also be read to mean that the government was not
precluded from continuing. its prior practice of prosecut-
ing enlisted. soldiers under article 92. This reading is even
more logical when one reads the language in the explana-
tion to paragraph 83 .in ‘Part: IV itself.. There, sub-
paragraph 1 talks about the offense in terms of officers
only. 42 Sub-paragraph 2, entitled Regulations, states
that regulations may govern the conduct of enlisted
persons of different ranks and that violations of those
regulatlons may be punished under article 92. 4* Thus, it
is clear from ‘the words of the Manual itself that
fraternization is an officers-only offense and that the
words in the analysrs must be read in that lrght

‘The court placed undue emphasis on the analysrs to
support its conclusion: The introduction to the analysis

% Uniform Code of Military Justice art. 66, 10 U.S.C. § B66 (1982) [hereinafter UCMJ].

3¢ Kelly, 14 M.J. at 200.

Y Id.

38 Clarke, 25 M.J. at 634.

3 Stocken, 17 M.J. at 830 n.5.

% Clarke, 25 M.]. at 634. The court quoted the Analysis as follows: ‘“‘Relationships between senior officers and junior officers and between

4.
42 MCM, 1984, Part IV, para. 83c(1).
3 MCM, 1984, Part IV, para. 83¢(2).
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itself states that ‘‘[t]he analysis is intended to be a guide
in mterpretatron,“’_”“4 and cautions that *‘primary relrance
‘should be placed, on the plain words of the rules,” 45 In
drscussmg the relatronshrp between Judrcral decrslons and
the analysrs, the drafters state that “[n]othmg jn “this
mtroductron should be mterpreted to ‘suggest that the
placement of a matter in the [Analysrs], rather than the
rule, is to be taken as drsapproval of the precedent or as
an ‘invitation for a court to take a drfferent
approach ” 46 Therefore, it is unsound'to lise a c¢omment
‘in the analysrs as a Justlfrcatron to revet‘se a prlor

Judicial decision. e

In decrdmg that the drafters of the Manual had
intended-that NCO’s should be prosecuted under para-
graph 83, Ithe court ignored a clear movement by the
Department of ‘the’ Army {o- isolate the criminal -offense
of officer fraternization from other 1mproper relation-
‘ships. - In a fraternization policy *letter’ pubhshed “in
November 1984, after the 1mplementatron of the 1984
Manual, the Secrétary of the Army stated that the term
‘fratermzatlon relates' to the, specific- offense under
article 134 for -officer-enlisted relatronships 47 and ' that
the term ‘fraternization’ is to bé used only to refer to
that offense. 48 The enclosure to the letter re-emphasizes
this and. further .states that *‘[w]e must: bégin to disci-
pline ourselves: to*distinguish* the scriminal offense' of
‘fraternization’ from. the Army’s régulatory policy re-
garding relationships between servicemembers of " differ-
ent rank.’”’ 4°.In a final rebuttal: to the notion that
fraternization has evolved  to -include :enlisted. soldiers,
the letter adds: .“‘It-is important to note that the custom
on.fraternization has always been directed at. and Ixmzted
to officer-enlisted relatlonshrps 50 . g .

“The regulatron that covers 1mproper relatronshrps, AR
600-20 Army Command Pohcy and Procedures, further
reflects this separation . between the officer offense of
fraternization : and other rmproper relatronshlps In:a
section dealing with those relatronshrps, it states that
‘“[r]elationships . . . between officers ‘and enlisted sol-
diers, are prohrbrted by the customs of the Service and
may constitute the offense-of fraternization under- the
provisions 'of -Article: 134.”” 5! Thus; :the. regulation:as-
serts Department of the Army policy that fraternization
is an officer offense and that other relationships are to

4 Analysis Introduction, app. 21, at A21-3, para. b(2).
“d. ’

46 Id.

47T HQDA Letter, supra note 9, para. 2.

“‘Id.

“ Id. at encl. 1.

30 1d. (emphasis added)

3t AR 600-20, Personnel—General: Army Command Pollcy. para 4-16 (30 Mar l988) ,
52 United States v. Taylor, 5 M.J. 669, 670 (A C.M.R. 1978) See also Green v, Umted States, 355 U S 184 (1957)

» Id at 670.

o . ! i

be evaluated in accordance with the,standards. set forth
in the regulatron It is also mterestmg to_nate that the
last update to AR 600-20-was publlshed in 1988; ‘which is
after both the Stocken decrslon and the 1984 Manual

Desprte thrs analysrs, any defrcrencres dn- the’ logrc of
the Clarke decision. are worthless to the - trial ; defense
counsel unless they can be translated mto success at the
trral level Therefore, the next sectton ‘will. cover strate-
gies. that .can be used to defend an. NCO charged w1th
fraternlzatlon B T SN

e

s Defendmg an NCO Fraternlzatron Case o
4 . Sl gy sl
Motton To Dlsmzss o

The basrc premlse of the motion to drsmrss is that the
charge of fraternization fails to state a’ criminal offense
The. first_step is to estabhsh .that the opinion in the
Clarke case is d1cta, as discussed above. As dicta, it is
advrsory only and’ has hmrted werght in subsequent
trials. The ACMR ttself has stated that ““{glenerally, the
doctrme of stare decrsrs does. not ‘attach to such parts of
a.court’s. opinion as are’ drcta " 52 The concerns cited by
the court are ‘that other issues that ‘are .not properly
before the court may not have been argued or considered
fully, 53 which is precrsely what happened m the Clarke
case. 34

#The ‘next step isto assert that Stocken is stlll the law
Because it was a-holding of the court and ‘was never

overruled by the. holding in any subsequent ‘decision, ‘it —_

remains the law and trial:courts are bound to follow ‘it.’
As stated by the Court of:Military Appeals, *‘[a]bsent a
contrary -decision by this-court, a determination of a rule
of law-by. a service Court of Milit‘ary Review is control-
ling authority for all courts-martial in that service.””
The final step is to tie. together the frrst two arguments
by concludmg that the announcement in’ C’larke is dicta,
does not have the force of . law, ‘and cannot overrule
Stocken ' :

s s
o

Another argument that can: be made is’ that the court
exceeded its .authority~under -article::66 -by improperly
legrslatmg and creating ‘new Jlaw. ‘‘Only Congress:-can
define crimes or estabhsh affrrmatrve defenses ' 56 The

34 Phone conversatron with CPT Keith W. Srckendrck of the Défense Appellate Drvrsron The 1ssue of enlrsted fraterrnzrttron was néither brlefed nor

argued by either side.
%3 United States v. Gutierrez, 11 M.J. 122, 122 (C.M.A 198I).

3¢ Dep’t of Army, Pam. 27-173, Trial Procedure, para. 1-3a (15 Feb 1987)

Y
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courts of revrew can’ only mterpret the law not ‘create
new law. This power is beyond -evén the reach of the

President. 7 By creating a. new offense of enhsted
{ ‘fraterni

zatron ‘the- court overstepped its bounds In
summary, the argument to present is that Stocken ‘is the
only valid law concernmg enlisted fratermzatron and
Clarke does not overrule it. ' : :

If the motion is demed defense counsel should request
that the mrlltary judge make specific fmdmgs in order to
preserve the issue for appeal. 8 At a minimum, defense
counsel should ask the judge to make specific fmdmgs
on thé following: 1) whether the oprmon in Clarke is
dicta; 2)-whether the decrswn in Stocken is.a holding of
the court; and 3) whether Clarke overruled Stocken

- Final ;grounds for a motion to dismiss ‘would be- that
there has been'.a due ‘process - violation 59 -based on
insufficient notice that the ‘conduct charged was ‘crimi-
nal. Although article 134 itself* has been upheld by the
Supreme Court in spite of challenges that it was void for
vagueness, % one must still examine the nature of the
offense charged. The challenge would ‘usually be that the
accused did not have sufficient notice as to what conduct
was proscrrbed 61" With  respect. to fratermzatron, the
Court of Military Appeals has held that “fundamental
fairness “and fifth amendment due’ process require ‘a
service: member to be on notice as to what conduct is
forbidden before he may be prosecuted under . . . Arti-
cle 134." 62 In the Johanns case 63 the court applied this
doctrine of notice to conclude that, in the absence-of a
custom prohibiting . the conduct of the -accused in that
‘case, ¢ the accused had not been put on notrce that his
conduct was potentially crrmmal

Trral defense ‘counsel should frrst argue that there 1s

no long-established - Army ‘custom prohibiting NCO’s

from fraternizing with lower rankmg enlisted soldiers.
The' first ‘enclosure to the HQDA Letter contains lan-
guage mdrcatmg that the custom. prohibiting fraterniza-

tion has always been directed at and limited to officers.

Next, argue that despite the announcement in Clarke
NCO’s-have had no more notice -than they had before
Clarke. As evidence of this, have other NCO's prepared
to testify that they have not taken part in any classes,

¥ United States v. Johnson, 17 M.J, 251, 252 (CM.A. 1984). .

bricfings, ‘or instruction on any changes in the conduct

- that is expected of them. Specifically ask them. whether
they knew of the Clarke decision and its application to

them. In summary, a due process argument should focus
on the state of the law up until Clarke and the lack of
any notice since Clarke. ;

Trial Tactlcs :
“If the judge refuses to -dismiss the charge. then the

defense counsel must convince the fact-finder that the

offense has ‘not been committed. The .defense counsel
must take the initiative away from the prosecutor and set

the terms for the definition of the offense

Frrst ask the Judge to. take Judrcral notice of AR
600-20 ¢, Paragraph 4-14 covers relatronshrps of superi-
ors and subordinates, Paragraph 4-14a specrﬁcally covers
three situations where a relatronshrp may be improper
and the command should take action. % The basis for

.admission is that article 134 is imprecise and open to

wide . mterpretatton Thus, the members will need guld-

.ance concerning what relationships are consrdered preJu-

dicial to good order and discipline. ¢’

Another argument *for admitting. the gurdelmes set
forth in AR 600-20 is that one of the factors for an
article 134 offense is that the conduct breached a' custom
of the :service. ¢ . The members are not expected to be

‘historians ‘and will need evidence concerning the custom
-on fraternization. This should "also be used as an
argument for .admitting the HQDA letter on fraterniza-

tion and all of the enclosures. Argue that these materials

-are relevant. because they will assist the trier of fact in

determining whether there .is such a custom, whether
such a custom has been breached, and whether this
conduct was prejudicial to good order and discipline.

_Once these materials are admitted, the defense counsel
can argue to the members that the government has failed

" ‘to’ meet. its burden to prove that there is a long-standing

custom against NCO fraternization. If the military judge

s 'gOing to instruct on the elements of fraternization as

found. in paragraph 83 of the Manual (except for

“changing the word ‘officer’ to ‘NCO”), then argue that

an essential element is that there be a custom against

i Manual for Courts- Mamal United: States, 1984, Rule for Courts-Martial 905(3) {hereinafter R.C.M. ]

%9 UU.S. Const. amend. V. “[NJor shall any person .
 See Parker v. Levy, 417 uUs. 733 (1974).
¢ Id. at 774-75. B

6 .

be depnved of hfe, lrberty. or property. wrthout due process of law L

€2 United States v. Mayﬁeld 21 M, J 418, 420 (C M A. 1936) (crtmg United States v. Johanns, 20 M.J. 155 (C. M A, 1985))

)

% In Johanns CPT Johanns had carried out sexual liaisons with three female enlisted airmen. The court concluded that there was no long-standmg
custom or tradition in the Air Force prohibiting officers from fraternizing wrth enlisted members One should note, however, that this custom is

well-estabhshed for Army officers.

3 Manual for Courts- Mattial, United States, 1984 Mil. R. Evid, 201 covers the procedures for requestmg JUdlClal notice.

ot The three situations noted are when the relationships: 1) cause actual or percelved partiality or unfairpess; 2) mvolve the improper use of rank or -
posrtron for personal gain;. or’ 3) create an actual or clearly predrctable adverse tmpact on drscrplme, authority, or morale.

" The final element of all article 134 offenses is that the conduct be prejudicial to good order and discipline,. The explanatron discusses various
factors that may be constdered but gives no precrse examples. See MCM, 1984 Part v, para. 60c. ‘

% MCM, 1984, Part 1V, para, 60c(b)
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NCO fraternization. ¢ Using the HQDA  letter, demon-
strate that the only custom is against officer fraterniza-
tion.-Next; :use both the: DA letter and AR '600-20.to
argue that the standard for enlisted fraternization: is
different than that for officer fraternization and that the
adverse effects listed in paragraph 4-14 of AR 600-20.70
are now the standard for enlisted fraternization. Empha-
size that there is also a differénce between conduct that
is unprofessional or unwise and conduct that is criminal.
Additionally, the conduct. must be. compared . with the
conduct described in AR 600-20. Finally, argue that your
client’s conduct did not have the adverse gffects listed in
AR 600-20 and  thus. has not risen to the standard
required for criminality. 7

Fmally, employ the words from the mstruction on
fratermzation to emphasxze that the focus of the offense
is “on actual ‘or percelved 1mpact ‘not potential or
presumed rmpact Phrases that are in' the past tense,
such -as ‘‘“compromised the chain of command,” 72
‘“‘undermined good order,” ™ and ‘has been preju-

% See MCM, 1984 Part IV, para 83b (4).

'
ST

dicial’’ 74 establish - that it .is not the - relatlonship 1tself
but the lmpact that is the offense. e :

In summary, the exrstmg law gives the trial defense
attorney several opportumtles to. argue that, while a
partrcular relationship may have. been improper, it was
not criminal. Because in most cases, your client will. have
already been removed or relieved, argue that the proper
actlon has already been taken. S

‘lx

5 Conclusron

ir o

The decisron m the Clarke case is dlcta and does not
bmd any lower courts Stocken is-still the law governing
fratermzation and is consrstent with subsequent DA
policy. Fraternization is an offense only for officers, and
NCO’s must still be charged under article 92, assuming
that there is ‘a. regulation that prohibits .the offending
conduct. Even .if NCO relationships can be charged
under article:134, the'standard is:different than that.for
officers. ‘It ‘requires clear. adverse 1mpact as described in
AR 600-20 S ‘ r . y ;

1 Tl yl'

7 The thrust of this provision of the regulation is that a relationship-is not improper unless one of the three adverse conditions exists, Therefore, any

relationship that falls short of having that impact is not improper.

U'The author is convinced that admission of both the HQDA letter and AR 600-20 is essential to .an NCO fratermzation case. In a recently
completed trial, both were admitted and used in.argument to the jury. The result was an acquittal for a first sergeant who was living with and having
sex with a female specialist in his company. The government had put on no evidence of . actual qr perceived impact. . ... ., . ot S

” Dep t of Army, Pam 27-9, Mihtary Judges® Benchbook, para 3. 152 1b (1 May l982) (C1, 15 Feb. 1985) ¥

a it

73 Id ‘ 5 ) |
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Contract Appeals Division—Trial Notes . R A
Hmdsrght——thlgatlon That, Mlght Be Avoided o
‘/1 | . e o g . Major EdwardJ Kmberg o ) |

Wi

This is part of a continuing series of articles discussing
ways in which contract litigation may be avoided. The
trial attorneys of the Contract Appeals Division will

draw on their experiences and share their thoughts on.
how to avoid litigation or develop the facts in order to

ensure a good litigation posture.

Problem

A company commander on your post recently de- =

signed a seven day special training program for problem

soldiers. . The program requires the.participants to begin; .

their day at :0500 during the .week and at 0600 on
weekends. The commander intends to run the program
at least twice a month. He has run into a snag, however,
in .implementing the program. The schedule requires

participating soldiers to eat breakfast at 0430 on week-

days and at 0530 on weekends, but the dining facilities

on the post, which are run by civilian contractors, do'
not open for breakfast until 0500 on weekdays and 0700

on weekends. Commanders may arrange earlier opening

50

I

\

T TrzalAttorney, Contract Appeals DlVlStOﬂ

" times for ‘‘special events/requnrements ; however, it is

fairly costly to do so. Consequently, the commander
asked the contracting officer for a copy of the cortract
50 he.could. review it -himself to:see:if there was some

cheaper way to get the dmmg facrlity open earller .

Upon reviewing the contract,. the commander dlSCOV-
ered that the contract required the dining facilities to
open at 0430 on weekdays and 0530 on weekends. When

i .he asked the contracting -officer about this he was told

that the command had never enforced that requirement.
After his discovery, the commander told several of his

*_friénds that the dining facility ‘contract ' required ' ‘the

"contractor to open’ for breakfast at. 0430 on weekdays

and 0530 on weekends. As a result several other

"commanders decided to begin their days'”e'arlier': The

group then approached the contracting officer and askec

' him to direct the contractor to comply with the hours set
. out in the contract. , . .. . ., Lo

The contractmg ofﬁcer was reluctant to requrre the
earlier hours because they had never been:required-in the
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past. He felt, however, that the terms of the contract
were clear and that he had no choice but to enforce the

r\stnct requirements of the contract. Consequently, he

lirected the contractor to start opening all of the post
dining facilities .at: 0430 on weekdays and 0530 on
weekends. The contractor agreed to comply with this
requirement ‘but ‘said he intended to submit a change
claim because, in his opinion, the explicit terms of the
contract' had been modified by a long term ““course. of
dealing.”” Several weeks later, the contractor submitted a
claim -demanding a 20% increase in the contract price
because ‘of the change in hours. The contractor did not
submit any financial data in support of its claim.

The contracting officer has referred the matter to you
for legal advice. You have conducted a thorough investi-
gation into the matter and dlscovered the followmg
facts: ! )

1. The dining facilities at your post have been oper-
ated by civilian contractors for the last fifteen years.

2. When the original contract was drafted, the com-
mand included a provision requiring contractors to serve
breakfast at 0430 on weékdays and 0530 on weekends.
That - requirement was not enforced the first year the
contract was awarded because the post commander had
established a unified training schedule that did not allow
any of the units on post to eat breakfast before 0500 on
weekdays and 0700 on weekends. That practice remamed
in place untll the present controversy erupted.

f\ 3. The contract is recompeted every three years (it is a

yne year contract with two one year options; the options
have always been exercised in the past). There has
always been a large group of bidders. None of them
have ever objected to the opening hour requirements in
the ‘contract nor raised any questlons concerrung the
opening hours. . .

4. The present contractor has had the contractdfor the
last twelve years. It has always started breakfast service
at 0500 on weekdays and at 0700 on weekends.

5. While several different contracting offrcers have
administered this contract over the years they all knew
of the *‘late’’ opening practice. You have not been able
to find evidence that any of the contracting officers ever
objected to the late opening practice.

- You-are inclined to deny the claim for three reasons.
First, you are really bothered by the fact that the
contractor bid on the contract without stating that it did

not intend to comply strictly with the terms of the

contract. 2 You believe this gave the contractor 'an unfair .
competitive advantage and  that ‘the “contractor- .should
not :be entitled to benefit from such-inside knowledge.
Second, you believe that the fact that the government
failed to enforce an ‘explicit contract term in the past
does not prevent the government from enforcing that
term now. After all, the contractor ‘offered to comply
with the explicit terms of the solicitation when it
submitted its bid, therefore there is no reason it cannot
now be required to comply with those terms. Third, the
contractor has failed to provide any cost data to support
its claim. As such, you do not believe that the contractor
has established any cost impact as a result of the
corrected" openmg hours. :

Solution
Introduction S
This example involves three separate issues.- The first
concerns the integrity of the bidding process, the second
involves interpretation of contract terms, and the third
involves the distinction between the quantum: and:entitle-

ment portion of a clalm Each area wrll be discussed
separately.
Intégrity of the Bidding Pr'ocess

While incumbent contractors may have an advantage
in bidding on a contract, they must bid on the same
terms and conditions as all of the other bidders.- This
does not appear to be the case in this example. Your
contractor seems to have had special knowledge that
may have glven it an unfair advantage in the competmon
(and may explain why it has won the contract for the
last four times). If any of the other bidders discover that
the government did not intend to require strict compli-
ance with the terms of the solicitation, they may file a
post award protest. > While it is impossible to change the
events that have already occurred, future problems can
be avoided by including a clause in each solicitation that
states that the bidder is not aware of any course of
dealmgs or other practices that would modify any of the
terms of terms of the solicitation. .

Contract Interpretatton

This case presents a unique issue in that there is no
problem with ambiguous or conflicting contract terms.

‘Rather, the contractor is claiming that the explicit terms
. of the contract do not apply. The Armed Services Board

of Contract Appeals uses two similar doctrines to resolve
such issues: ‘‘estoppel’”’ and ‘“‘course ‘of dealing.”’ The

application of either doctrine can prevent the ‘govern-

o

!'While this problem involves post-level contracting, the same |ssucs arise at Army Materiel Command (AMC) organizations. Legal counse! at such
organizations should consider the issues ralsed herein when reviewing contractor claims of constructwe change to drawmgs or specrﬁcauons

2 In.Rodan Commercial Contractors, Inc., ASBCA No. 34853, 88-2 BCA 1 20, 579 the board held that the government had a right to requtre slnct
compliance with specifications even if the requirements are unnecessanly stringent. - : . .

3 While the GAO will not generally consider protests against ‘an agency s decision to modify a contract, it will do so when there is an allegation that a
modification exceeds the scope of an existing contract. Clean Giant, Inc., Comp. Gen. Dec. B-229885 (17 Mar. 1983). 88-1 CPD § 281. In Avtron
Manufacturing, Inc., Comp. Gen. Dec. B-229972 (16 May 1988), 88-1 CPD 9§ 458, the GAO concluded that a change in the operating requirements

r a machine was so significant that a new procurement was required. See also Defense Technology Corp.; Dept of the Navy — Requests for

econsnderatlon Comp. Gen. Dec. B229972 (21 Sept. 1988), 88-2 CPD § 273,

It is’interesting to note that thé ASBCA would not consider it a problem if the current contractor knew that the strict terms of the sohcltauon
would not be comphcd with, provided that knowledge arose from a long-standing Course of Dealing. In Moore Electric Company, Inc., ASBCA No.
33828, slip opinion (2 Sept. 1987), the board stated that ‘‘to allow one firm to bid on and utilize a cheaper method would indeed be mequltable and
unconscionable — absent an overbalancing history or extraordinary circumstances such as found in Gresham & Co. Inc v. United States, 200 Ct Cl:
97, 470 F.2d 542 (1972).” :
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ment from enforcing the explicit terms of ‘a'contract..

Estoppel .prevents the ‘government from enforcing a term
when the other party has detrimentally relied on the fact
that the term has not beén enforced previously. Course
of dealing actually results.in a constructive change of the
explicit terms of the contract. The doctrines differ in two
ways. First, estoppel can arise during the course of a
single contract whereas course .of dealing: only occurs
when one contractor has: had several. contracts over
several years. Second, estoppel prevents the government
from enforcing a. specific .term; .course of dealing actu-,
ally changes the terms of the contract.

Estoppel

The board will only apply the doctrme of estoppel if
two prerequisites are established. First, the government
must be acting in a proprietary capacity and not in its
sovereign capacity. Second, the government representa-
tive charged with knowledge of the necessary facts must
be acting within the scope of his/her authority. 4 In the
present case, there is no-question that the government
was acting in its propriety capacity (it was simply buying
services), and .the evidence shows that the contracting

officers were aware of the situation. 5 Once the board is.

satisfied that these conditions exist, it will then examine
the facts to see if estoppel is applicable.

EstOppel has four basic elernems ‘
.1, The party to be estopped must know the facts

2 The party to be estopped must have intended that
hls/her conduct be acted upon or must have acted in

such a manner that the party asserting the estoppel has a'

nght to believe it was s0 intended.

- 3. The party assertmg estoppel must be 1gnorant of the
true facts.” .- i

4. The party asserti‘ng‘estoppel must have relied on the

other parties conduct to his/her injury. ¢

Because this case involves a relationship that existed over
several years and involved several different contracts, the
board will probably considér the course of dealing
doctrine to be more approprlate than the doctrine of
estoppel for resolvmg this i issue.

t

- Course of Dealing

In Gresham & Company v. Umted States 7 the Court

of Clalms ruled

(It is a proper techmque of contract mterpretatxon to:.
" give the language the meaning that would be derived .
by a reasonably intelligent person standing in the
. parties -shoes and acquainted with the contempora-
neous circumstances. This is: equally true whether
_ defendant has originally written an ambiguity into a
contract, or has administered an initially unambigu-.
. ous contract-in such a way as to give a reasonably
intelligent . and alert opposite party the impression
that the contract requirement has been suspended or
waived. In the latter case, the requirement cannot be
‘suddenly revived to the prejudice of a party who has
changed his position in reliance on the suspended
position.

The board will only apply this principle when the same
contractor has performed a specific service (or provided
a specific item) for a long period of time, and several
contracts for the serv1ce/1tem have been awarded to the‘
contractor &

L

In the present case it appears the board would apply‘

the Gresham dactrine. °, Your contractor has had the
dining fac111ty contract for twelve years. During  that
entire period of time the government has allowed it to
open later than the hours specified in the contract.
Consequently, the board will find that the terms of the
contract have: changed and that the contract now re-
qulres the contractor to open at the later hours. ‘

Remember that a course of dealmg only apphes to ‘the
parties that were actually involved in the -past relation-
ship. It does not apply to other contractors. A new
contractor starts w1th a blank slate as far as the course
of dealing doctrine is concerned. ‘A new contractor could,
not use this doctrine to change the opening hours of the
dining facilities because it was not involved in the course
of dealing. This is based on the simple principle that
there is no contract history that the board may look at
to see how the parties treated the provision in question.

4 United States v. Georgia-Paciﬁc Company, 421 F.2d 92, 100 (9th Cir. 1970).

* While, as a general rule, a contracting officer is the only person ‘authorized to make changes to a contract, the board will stretch this rule to include
contracting officer’s representatives and quality assurance inspectors. In Gresham & ‘Company v. United States, 200 Ct. C1.°97, 470 F.2d 542 (1972),
the Court of Claims specifically ruled that the knowledge of a quality.assurance representative could be imputed to the contracting officer. Basically,
the board concluded that.the contracting officer ‘‘knew.or should bave known what was happemng" and that the government was, as a consequence,
bound by the acts of the quahty assurance representative.

The ASBCA reached a similar result in two different appeals. In Switlik Parachute Co., Inc., ASBCA No. 17920, 74-2 BCA {10,970, the board
held that the *‘authority to accept necessarily embraces the authority to reject’’ and concluded that a change in inspection procedure was binding .on
the government, even if the contracting officer did not know about it. In Codex Corporation, ASBCA No. 17983, 75-2 BCA 1 11, 554, the board
stated that *‘the Board is not using the word contracting ol‘ﬁcer in the narrow sense of the person who slgned the contract for the Govemment but in
a broader sense that includes his authorized representatives.”’

While the scenario set out in this article does not involve “1mphed authorlty,” it is important to keep that concept in mind when analyzmg .any
claim in which a contractor has alleged a Course of Dealing as the basis for a constructive change to the explicit terms of a contract.

$ United States v. Georgia—Pacific Company, 421 F.2d 92, 96 (9th Cir. 1970).‘
7.200 Ct. Cl. 97, 470 F.2d 542 (1972) (cntatnon omitted). ‘

® Gresham involved 15 contracts for an identical item awarded over a two year perxod whleh were in dispute, and 21 contacts over the previous two
year period, whlch were not in dlspute

? 1t is important to keep in ‘mind, however, that the person that allowed the change miust have had the authonty to do s0. The board may conclude
that someone other than the contracting officer had the authority to make the change. See supra note 4. In this case the contractmg officers had
actual knowledge of the practice, therefore authority is not an issue. o
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Quantum v. Entitlement

As a‘g.eneral rule, the board will limit its ruling to
That is, it will consider the facts and

r\entltlement
iircumstances of an appeal and determine who is right.

f‘\

If the board concludes the contractor is correct, it will
return the matter to the contracting officer to determine
quantum. If the parties cannot agree on quantum, the
board may consider that issue as a separate appeal.

lf you believe the contractor is entitled to an adJust-
ment in the contract price but has failed to adequately
document . its costs, you should recommend that the
contracting officer issue a final decision admitting the
contractor is entitled to an adjustment and directing ‘the
contractor to submit its cost claim.

You should not deny entitlement simply because you
do not believe the contractor has adequately supported
its claim. To do so would result in unnecessary litigation
and, in the case of a small business, could expose the
command to liability for attorneys fees under the Equal
Access to-Justice Act. It is lmportant to keep in mmd
that lmgation 1s very expensive and time consuming.

Consequently, a final decision. should be limited to the
actual issues in dispute. L ;

Conclusion

You should recognize the contractor’s claim of entitle-
ment. If this matter were presented to the ASBCA, it
would likely conclude that the contracting officer knew
the dining facilities were opening late for the last twelve
years and that the contractor relied on this to’ its
detriment. Consequently, the board would probably rule
that the terms of the contract have changed by the
course of dealings between the parties. Although you can
change the terms of the contract, you must do so under
the changes clause. If the contractor has mcurred addi-
tional costs, you will have to pay them.

You should recommend that the contractmg offlcer

- advise the contractor that the government ggrees that the

terms of the contract have been changed, but that the

contractor has failed to provide any support for its

claimed costs. If the contractor fails to provide any
additional data to support its cost claim, you should
advise the contracting officer to issue a final  décision

‘recognizing entitlement but denying the costs.

TIAGSA Practice Notes

Instructors, The Judge Advocate General’s School

Legal Assistance Items

The following articles include both those geared to
legal assistance attorneys and those designed to alert
soldiers to legal assistance problems. Judge advocates are
encouraged to adapt appropriate articles for inclusion in
local post publications and to forward any original
articles to The Judge Advocate General’s School, JAGS-
ADA-LA, Charlottesville, VA 22903-1781, for possible
publication in The Army Lawyer.

Consumer Law Notes.

Automobiles’ “*Secret Warranties®’

A ‘“‘secret warranty’’ is a manufacturer’s warranty
coverage of a repair involving a component that has a
high failure rate. It is “‘secret’’ because the manufacturer
does not announce that it has extended the duration or
coverage of the warranty; only those aware of the
manufacturer’s: policy or lucky enough to report the
problem at the right time to the right person receive the
ava.ilable servnce

The April 1989 issue of Consumer Reports identifies
numerous ‘‘secret warranties,"” including warranties on
brakes, steering, transmission, exterior -paint, engine
blocks, floor pans, timing chain guides, safety belts, oil
filters, universal - joints, water pumps, cruise control,
radiator fan motors, and oil pressure sensors.

Consumers Try to Win ‘'Big Bucks”
The Kentucky and California attorneys general are

pursuing a company known both as Direct American

Marketer Inc. and as Direct American Marketing, a
California-based company that has nationally marketed
a word puzzle contest called, in various locations, the
Big Buck Contest, Money House, Sure Win Jackpot
Center, and $25,000 Contest Control Center. The Ken-
tucky attorney general recently obtained an inju'nction

. against the company and the California attorney gener-

al’s pending suit seeks an injunction, resmutlon, and at
least $1 million in civil penalties.

As ‘‘participants’’ "in these “contests," COTSUmers
receive correspondence indicating that they have won or
are tied with three others to win a ‘‘first prize’”’ of
$12 ,000 and are instructed to forward to the company $4
to $10 in order to qualify to win this prize. Each letter
indicates that the recipient has been specially selected to

" receive the opportumty to win. In fact they are mass

mailings in which everyone receives the same notice and

‘opportunity. The California attorney general has indi-

cated that the solicitations generated over 50,000 entries
per week, each containing $4 to $10.

In a separate action, the Missouri attorney general has
entered an agreement with The Word Enterprises Inc.,

‘the stock of -which is solely owned by the International

Church of the Word. Pursuant to the -agreement, the
company ‘agrees to pay a fine and to refrain- from
mailing solicitations that encourage consumers to partici-
pate in illegal pyramid schemes. The attorney genéral's
complaint - alleges that ‘the church mailed solicitation
packets containing pyramid sales scheme offers to con-
sumers in Missouri and elsewhere, misrepresentmg that

“these offers were legal. '
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In addition to. deceptive mail solicitations such - as
. these, fraudulent telemarketing schemes. have continued.
Among the telemarketers currently pending investigation
or suit are: .. AR

“14.Sun Clty Travel ' of El Paso, Texas,: whrch sold
'travel certificatés to'-consumers’ nationwide for $398,
“falsely repreSentmg that the certificates included prepaid,
“round-trip airfare and hotel- accommodations for two,
when in fact-they provrded only one airline ticket and
“Tequired the consumer to purchase an additional ticket
“and pay for hotel" ‘accommodations thrOugh the com-
panys affrhates at mﬂated prlces SR

20 Umted Fr]m Processrng, Sunway Enterprrses, and
‘Marketmg and ‘Research, Inc., all_ pperatmg out of El
Paso, Texas. Suits against all three companies allege that
“the companies sold travel certificates that led consumers
to believe they. were receiving *‘dream. vacations’’ when,
“in fact, the  certificates . carried . hidden charges and
' pestrictions' 'so .onerous ‘.as to render the certlfrcates
-l lmost unusable. Y :

3. Robert Mlchael Benmngton ‘of Las. Vegas Nevada.
The Arizona attorney general filed suit against Benning-
ton alleging the illegal operatron of boiler rooms from
_'which calls were made nationwide informing victims that
‘they liad won prizes but would be required to pay $189
‘to $389 for tax and transfer fees in order to receive their
- prizes. ‘‘Winners’” were instructed to send the fees via

Federal Express., to mail drops in Tucson, Arizona. No
_prizes were receivéd by the victims.

4, Amerlcan Handicapped Workers-of the Northwest,

Inc. The Oregon attorney general is seeking $25,000 in

 fines’ ‘plus attorneys fees, allegmg that the company’s
. solicitors - mislead consumers into buying 'light bulbs,
1v1tam1ns, and cleamng products by claiming that they
are” handlcapped by telling the consumers that the sales
_will prevent them from requiring charitable contributions
.-or public assistance, and by promrsmg that the sales will
"» benefit ‘charitable causes. The attorney general s office
“discovered that most of the solicitors 'were not handi-
capped but rather had criminal records, temporary
*injuries, or drug or- alcohol .addictions. -Investigators
-additionally found that one mentally ’handrcapped person
" -was flred for workmg too slowly ,

5 NatlonaI Health Centers, lnc (NHC). a Florrda
;company, has been enjoined -by the Wisconsin attorney
general from makmg mrsrbpresentatlons to ‘consumers.
.-The attorney general claims that NHC offered “‘valuable
~free gifts’* to’' consumers who agreed to buy vitamins. In
~order to claim the “‘valuable free grf »* which turned out
to ‘be a rabbit coat valued -at :$80, the corsumeér ‘was

requn‘ed to spend about $300 for vitamins valued at $40.

'Marrzott “Honored Guest Awards Pragram

«The Pennsylvama attorney general . alleges that Mar-
, rlott Corporation improperly changed the rules of a
promotional program on April 15, 1988, modrfymg the
point schedule according to ‘which, participants of. the
f*Honored Guest Awards’’ program -earned . free - gifts.
. The program, initiated in 1983, provides points to those
.who . use Marriott: hotel and.resort facilities, permitting
them to redeem the pojnts for dinners, hotel rooms,
rental cars, airline tickets, cruises, and. other gifts. In

<-2. New. Source, Ltd.,

response to the attorney general’s assertion that Marriott
modified the point schedule without adequate notice to
partrcrpants and 1mproperly devalued the vested program

_points accumulated by consumers, Marriott agreed tc™
pay a penalty, to pay the costs of .the mvestlgatron, anc

to compensate part1c1pants who ‘had accumulated
125 000 or more points when the schedule ‘was modrfred

5 . Deceptive Drets s

* The advent of summer heralds an ingrease in' the
‘marketing of dlet plans and appetite control schemes.
Among the most popular ‘plans are those ' 1nvolv1ng

i “appetrte control patches,”” adhesive patches that prom—

ise to-cause weight loss by sending signals to the wearer’s
bBrain'and controlling the appetrte when moistened with a
few drops of the company’s product ‘Among the “‘diet
product’’ and. related companies recently involved in or
-currently pendlng lawsurts initiated by state attorneys

‘general are:

1. Medrtrend Internatronal Inc a San Dlego business
‘also opérating under the name -Bokkie Internatronal
‘Meditrend claims that its diet patch technology is hospi-
tal and university testéd for ‘safety and ‘effectiveness and
has been approved for sale to the public by’ the Food
and Drug Administration. The Missouri attorney general
alleges that these claims are false and that the company
additionally employs deceptive marketing practices with
respect to its subliminal weight-loss audio tapes and its
“VIRUShield”” products, which supposedly protect the
wearer against such viruses as AIDS. -

a California company thaf
advertises ‘‘Le Patch’’ in Missouri. The Missouri attor-
ney general disputes the company’s’claims. that the patch
‘has been clinically tested for weight reduction effective-
ness and that it has been. approved,, by the Food and
Drug Admrmstratlon, and additionally alleges that the
sales program constitutes an illegal pyramid scheme. The
attorney general’s office is, seeking restltutlon and a
_permanent injunction prohrbrtmg the company from

‘contmumg its lllegal promotronal practlces

3, Cahforma Concepts, lnc domg busmess ‘as -Call-

‘fornia Concepts Exercise Salon in Vermont, .is marketing

the Derma Trim 'diet patch.: The ‘Vermont attorney

.general contends-that the company. vrolated the Vermont

Consumer Fraud Act by representmg in Derma Trim diet
patch advertisements that the patch had béen approved

‘by the"Food and Drug Administration (FDA) while, in

‘fact, the FDA cousrdered the patch to be an 1llegally
marketed drug: -

4, Nutrmon for Llfe, Inc a. Callfornia »corporation
that markets a diet control patch, has ‘been -charged by
the California attorney general with deceptive ;and un-
lawful business practices. because it has allegedly made
unsubstantrated claims of weight loss. In addition, the
attorney ‘general’s complaint asserts that the company

~has used “'scare tactics (such as clarmmg that regronal
“water suppliés were ¢ontdminated) to encourage “sales 'of

its water purifiers~and ‘has raised ‘money through an——
illegal pyramid investment scheme. ‘ :

5. Merlin Pharmacals, ‘Inc., of Kansas; sells a diet
product - called . Absorbitol/2000 Diet Pill Plan, which

-promises to turn a consumer’s body into a ‘‘fat-burning
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“frenzy.’’ " Advertisements additionally describe the prod-
uct as the “‘fastest and most effective way to lose weight
modern science has ever invented’’ and asserts that the
‘consumer cannot help ‘but “‘melt off’’ unwanted fat
“while eating six times a day. The Iowa attorney general’s
Jawsuit alleges that these claims are unttue and mislead-
ing.

6. Twin Star Productions Inc., an:Arizona company
which produces the ‘‘Michael Reagan Show,” a program
marketing Eurotrim Diet patches (manufactured by Am
‘Euro Sciences International, Inc., of Los Angeles). The
Missouri attorney general asserts that the ‘‘Michael
Reagan Show™ misleads consumers.by appearing to be a
standard talk show when it is, in fact, a pard advertise-
ment for Eurotrim Diet patches. .

7. Allied International Corporation, doing business as
.Fat ' Magnet and as United States Corporation of Carson
City, Nevada. The Texas and Missouri attorneys general
maintain that this company has failed to obtain required
approval by the Food and Drug Administration and has
falsely advertised .Fat Magnet diet pills in the following
ways: by advertising the product as ‘‘an amazing new
weight loss pill developed and perfected by two promi-
nent doctors at a world famous hospital in Los Angeles;
by promising that the pills will cause weight loss with
“no dieting”’ and without changing ‘‘normal eating
habits’’ when, in fact, they do not; by accepting
consumer payments and failing to deliver the purchased
weight loss pills; by telling consumers that the pills are
backed by an unconditional money-back guarantee when
.the defendant has refused to honor consumers’ requests
for refunds; and by using newspaper advertisements in a
manner calculated to deceive consumers that it is part of
the text when it is actually a paid - advertisement.
Lawsuits in both Texas and Missouri seek restitution,
permanent injunctions, and civil penalties.

8. Health Care Products, Inc., of Florida, which sells
.Cal-Ban 3000 with the promise that it will ‘‘bond with
food, preventing absorption of calories.’” ‘The lowa
attorney general alleges that there is no reasonable basis
for this claim and questions the company’s motivation
for including the following ‘‘warning” in its advertise-
ments: ‘‘Because Cal-Ban 3000 is so effective . . . some
people tend to overdo it. Do not allow yourself to
become too thin. If you start to lose weight too raprdly,
reduce your tablet intake or skip a day or two.”*

9. Consumer Direct, Inc., of Ohio, which sells a diet
pill plan promising results within hours, claiming that
the product is a ‘‘sure-fire’’ method to lose ‘‘up to 20,
40, [or} 80 pounds or more in record time."* The

attorney general’s consumer protection' division has filed

suit ‘against Consumer Direct alleging that this claim is
fraudulent and that the company additionally uses nu-
merous testimonials without disclosing that those provid-
ing the testimonials were paid for their statements.

10. Amerdream Corporation, also doing business as .
r\Board of Medical Advisors, a Nevada company soliciting

! Rhodes v. Commissioner, 56 T.C.M. (CCH) 1359 (1989).
2LR.C. § 162(a) (West Supp. 1988). .
? Treas. Reg. § 1.162-2(e)(1983).

" refund consumer purchases. '

business in Wisconsin and elsewhere, The Wisconsin

attorney general filed a deceptive advertising lawsuit

against the mail order weight loss firm, which allegedly

" promises $1,000 to consumers who agree to test its diet
.products and participate ‘in a survey. Once consumers

respond, they discover they must buy at least a 2-month
supply of diet products for $229 in order to qualify for
the $1,000, which is actually a government bond that
matures in 27 years.

11. National Dietary Research, Inc., of Washington,
D.C., and Fiorida, sells a diet pill called FS-1 which the
Jowa attorney general asserts is ineffeétive to control
weight, notwithstanding the company’s claim. that the
pill will decrease the absorption of calone-nch dietary
fats. . i

12, Health and Nutrition Laboratories, of, Arizona,
which allegedly claimed that its ‘‘Berry Trim’’ ‘weight
reduction product would ‘¢convert food into energy rather
than fat, has agreed with the Arizona attorney general to
stop its claim, to pay a $1 ,000 fine to the state, and to

Tax Notes™

Meal and Travel Expense Deducnons for Attendmg'
Army Reserve Meetings and Drills Disallowed ~

‘Deductions for meal and travel expenses - probably
cause more controversy than any other itern on a-federal
tax return. The Tax Court recently _addressed a disagree-
ment between an Army reservist (petitioner) and the
Internal Revenue Service (IRS) concerning the deductibil-
ity of travel and meal expenses incurred while travellmg
to reserve meetmgs and drills in- other cities. !

The reservist was temporarrly laid off from his job as
a Mental Health Administrator. in Massillon, Ohio in
early 1983. His only employment after the temporary
lay-off was with an Army.Reserve unit in Parma, Ohio.
He attended drills three nights a month and -a meeting
on one weekend 2 month at Parma, which 1s 57 mtles
from hrs home in Massillon.

In late 1983, the petitionér applied for a full-trme

-active duty position ‘at Fort Bragg, North Carolina. He
‘was offered the position and, after he learned that his

lay-off as Health Administrator would be permanent,
informed his reserve unit in Parma that he was terminat-
ing his employment effective December 1983. On his
1983 tax return, he claimed deductions for travel and
meal expenses he mcurred while traveling to and from

- Parma.

Under the Code, 2 a taxpayer may deduct all _of the

“ordinary ‘and necessary expenses incurred in carrying on

a trade or business. Although service as an employee
constitutes a trade or business, commuting expenses

. between an a taxpayer's residence and an area within the

area of his tax home are not deductrble 3

An exception to this general rule applies if an em-
_ployee has several jobs or businesses. Under this circum-
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. ‘stance, a taxpayer may deduct the expenses of traveling
from one jOb or business to another. 4.

: The Tax Court ruled, however, that the petmoner d1d

not fall wrthm this exception because hrs only. employ-
‘ment during the year was with the reserve unit in Parma.
The court therefore applied the general rule that ‘‘ex-
penses mcurred in commuting between one’s home and
_.place of business are personal and; not deductrble ” s

The petitioner further claimed that his travel expenses
" were' ‘dediictible under another exceptlon to 'the - general
‘'rule’ which ‘dllows" trahsportatton expenses of going to a
" ‘temporary job' beyond the general area of the employee s
"~ home. ¢ He argued that his job af Parma was temporary
* because he ‘applied for the full-time’ posrtlon at Fort
Bragg and later left the reserve unit.

The Tax Court. reJected this argument They noted
‘ that the petitioner was a member of the reserve unit for
" almost ‘seventeen yea.rs and was not seekmg to leave
~unless he found permanent employment elsewhere. Based
on all of the facts, the Tax Court found that his
employment with' the' reserve unit was" not temporary
. and, accordingly, held that his travel expenses were not
deductlble

Taxpayers fallmg wrthm one of the exceptlons to the
.rule. denying commuting costs should note that unreim-
. bursed employee travel expenses are considered miscella-
. neous deductrons subject to the 2% floor. Taxpayers are
.allowed to claim all actual expenses attributable to.the
Job or business including. gasoline, oil, tires, repairs,
_ insurance, parking fees, -and.tolls. Alternatively, a tax-
" payer may merely claim the standard mileage rate
method to determme the amount of the deduction.
*“Under’ this ‘method, the owner may use: a standard
mileage rate ‘of 24 cents for the first 15,000 miles and 11
‘ cents per mtle above 15, 000 mlles MAJ Ingold ‘

. Tax Court Rules len‘ary Retirement Payments to .
Ex—Spouse Constitute Alimony .

The Tax Court recently eddressed whether rmlrtary
retirement payments made directly to a former spouse
.‘constitute taxable alimony. 7 The petitioner in the case, a
" Texas domiciliary, recelved a Texas divorce in 1980 from
her husband, an Alr Force retiree. In their ‘property
“settlement agreément, the retiree agreed to relinquish-his
Arr Force rétirement checks to his wife, "intending ‘the
payments be used to finance their children’s college
educatron costs and to make mortgage payments

‘.. Although monthly retirement payments: were sent di-
rectly to petitioner through 1983, she did not include any
of the payments on her 1983 federal income tax return.
The Internal Revenue Service assessed a deficiency bas
..on her. failure to report this source of-income-and als
assessed an addition to tax of 50% of the mterest due on
the tax. :

. The Tax Court rejected the petitioner’s claim that the
" retirement “payments were her ex- husband’s separate
. property taxable solely to him. Instead, ‘the ‘court deter-
mined that, on,the basis of Texas community property
_law,.a civilian spouse.has a vested interest in one-half of
military retlrement benefits. ¢ ‘Accordingly, one-half of
.the retirement benefits should have been included .in the
petitioner's income as her share. of the benefits. -

The Tax Court went even further and held that‘ the

-, petitioner -should have included:the remaining one-half

of the retirement, payments that did not represent com-

"._munity.. property .in income: as periodic: alimony pay-

ments. Although the court:recognized that Texas does

. not .permit . court-ordered - alimony,.®:: it. nevertheless

looked to. the facts and circumstances. to determine
whether the remaining one-half payment of retired pay
‘was alimony under the Code.- The decree 'ordering the
* payments did not specify a sum -certain_to:be paid in
.installments nor did it provide for continuedinstaliments
upon the death of the petitioner. Based on pre-1985 law
.defining alimony, these: periodic payments should there-
fore have been included in her income as alimony.

The fmal issue the court consrdered was whether th"\

IRS. properly assessed an addition to. tax i
neghgence 10 The court found for the. petmoner on this
issue, noting that an addition to tax for neghgence is
_inappropriate in cases involving complex legal determina-
tions. Because the case involved comphcated questions
" of Texas community property Iaw and the interpretation
~of a vague divorce decree, petitioner’s fallure to include
“the -retirement payments m mcome was ‘not unreason-
“rable. MAJ Ingold. "~~~ ST

. ‘ Real Property Note - -
"As Is" Clause Is No quense To Latent Defects

A srgmfieant deveIOpment in real estate law has been
to expand the scope of liability of real estate vendors
“and their ‘agents if they fail to discover and distlose

defects or adverse features of property they .are sellmg n

h Stemhort v. Commrssroner. 335 F 2d 496 (Sth Ctr 1964). Klstler v, Commrssroner. 40 T C. 657 (1963); Rev Rul 55 109. 1955 -1, C.B. 261 -
-3 Rhodes v, Commrssroner, 56 T C.M. (CCH) 1359, 1360 (cmng Commissioner v. Flowers. 326 Uss. 465 (1946), and Heuer V. Commlssioner. 12

. T.C. 947 (1959)).

118 Rev ‘Rul. 190, 1953-2 C.B. 303 Tucker v. Commissioner, 55 T.C. 783 (l97])

7 Denbow v. Commlssroner, 56 T.C. M. (CCH) 1397 (1989).

. See Cearly v.'Cearly, 544 S. W 2d 661 (Tex Cw App. 1976); Busby v. Busby, 457 S.W. 2d 551 (Tex CIV App 1970)

0 Cmng Benedret v. Commissioner, 82 T C 573 (1984), and McElreath v. McElreath 345 S. W 2d 722 (Tex Civ. App 1961)

10 This assessment is based on I.R.C. § 6653(a)(1) (West Supp. 1988).

1V See, e.g., Eaton v. Strassburger, 152 Cal. App. 3d 90, 199 Cal. Rptr. 388 (1984)(requiring real estate agents to undertake diligent inspection and
disclosure); Bevins v. Ballard, 655 P.2d 757 (Alaska 1982)(imposing strict liability on an agent for failing to drsclose the exrstence of a rhaterlal

defect).
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A recent Montana Supreme Court decision continues thrs
trend by holding that an ‘‘as is’’ clause. does not bar
recovery from a vendor when a listing agent makes
misrepresentations in the written listing of thé home. 12

The plaintiff in the case, Wagner, purchased a home
in Bozeman, Montana, after conducting several inspec-
tions of the property. The home was listed in a Multiple
Listing Service (MLS) as being in ‘‘excellent condition”’
by the property owner’s real estate agent. The owner had
informed the listing agent that the property did not have
any known defects.

After assuming occupancy, plaintiff noted a ‘number

of -defects in the home. She sued the property owner-

- vendor to recover damages for misrepresentation,’ viola-
tion of the duty to inspect and disclose defects; and |

breach of the implied warranty of habrtabrlrty

The trial court disallowed recovery for the plaintiff for
many of the defects she should have discovered in her
personal inspections before purchase.' These noticeable
defects included an unfinished basement and stairway,

" misplaced light sockets, cracks m patro pavement and
mcomplete heatmg ducts.

The trial court determmed however, that there were
twenty-three other defects that the plaintiff could not
have discovered in her inspection. These latent defects
 included a hazardous chimney, a faulty lawn sprinkler
system, and poor ceiling insulation. The trial court held
that the vendor failed to exercise reasonable care in
communicating to his agents concerning the condition of

f'\the property and awarded the plamtiff over $15,000 in

damages.

~ The  defendant-vendor . clarmed that ‘this award was
erroneous because the earnest money receipt contained a
clause stating that the purchaser agreed to accept the
_property ‘‘as is.”’ Moreover, the defendant argued that
another clause specifying that the purchaser enters into
.the agreement in ‘‘full reliance upon his independent
investigation and ]udgment” barred any. recovery for .the
plaintiff.

' The Montana Supreme Court rejected both of the
defendant’s contentions. The court relied on precedent !3
" to conclude that an ‘‘independent investigation clause’
does not preclude justifiable reliance by & purchaser on
the misrepresentations of a vendor and his agent. The

“court also concluded that the “‘as is’* clause did not °

“trigger a higher duty on the plaintiff to inspect the
property and 'did not negate any misconception that she
could rely on information supplied by the seller.

12 Wagner v. Cutler, 757 P.:2d 779 (Mont. 1988).
'3 Parkhill v. Fuselier, 632 P.2d 1132 (Mont. 1981).

- —

: The Supreme Court found that the .plaintiff could
properly recover damages for latent defects against the

‘seller under a- theory of negligent mrsrepresentatron

Under this ‘theory, a person who fails to exercise
reasonable care in supplying information is subject to
liability for pecuniary loss caused to people who justifi-
ably rely on the information. '* Recovery under this

- theory is' permissible, according to the court, even

though the defendant never knowingly supplied false
statements.

The nature and extent of a vendors legal duty to
discover and disclose property defects is a matter of state

“law, so the approach taken in Wagner of expandmg the

seller’s liability may not be followed in other jurisdic-
tions. Indeed, this is an evolving area and there .is no

: general umformrty on the extent to which a vendor or an

agent is required to inspect and disclose aspects of the
property being sold- that a purchaser mrght not ﬁnd
acceptable 15 MAJ Ingold.

‘Estate Planmng Note

Vrrgrma Emzcts The Umform Transfers To Mmors Act

Vrrgmla recently repealed its version’ of the Uniform
Gifts to Minors Act and replaced it with the Uniform
Transfers To Minors Act. ¢ The new law took effect on
1 July 1988.

The most significant aspect of the new legrslatron is
that it authorizes transfers by will or trust to custodians
for the benefit of minors. 1? The repealed version of the
Virginia Uniform Gifts to Minors Act did not authorrze
testamentary transfers to minors.

Another. rmprovement made by the new Act is that a

Y -transferor may now expressly provide for termination of

the custodianship when the minor beneficiary reaches the

. age of twenty-one. 18 This gives a transferor . more

flexibility than the old law, which required termination
of custodianship -arrangements when the minor reached
age eighteen. The new law also. increases the powers of

_the custodian and expands the types of property that can

be transferred.
The scope of .the new Virsinia Transfers to Minors

Act is quite ‘extensive. The Act applies to all transfers in
- which the transferor, -the minor, or the custodian Is a
. resident of Virginia at the time of the transfer. 1 The

Act also applies if the custodial property is located in

- Virginia. A transfer made pursuant to the Act. remains

subject to, the Act despite subsequent changes in the
residence of the transferor, the minor, or the custodian,
or a change in the location of the property.

'4 Wagner v. Cutler, 757 P. 2d at 783 (citing Restatement of Torts 2§ 552 (1977).

¥ A recent article exploring the scope of habrhty and the various legal theories bemg apphed to vendors and agents rs Holmcn. Radon-Legal Issue.s

For The Real Estate Agent, 2 Probate and Property 51 (1988)

f ¢ Va, Code Ann. § 31-37 through 31-59 (1988).

7 Va. Code. Ann. § 31-42 (1988).
18 Va. Code Ann. § 31-45D (1988).
1% va. Code Aan. § 37-38 (1988)."
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"The new Act apphes to all transfers made after 1 July
1988. Moreover, the Act specifies that it will be applied
to 'validate transfers pursuant to similar laws of other
states and to uphold transfers to minors made before the
effectrve date of the Act if such transfers were made

without specrﬁc statutory authority but now conform to

“the requirements of the Act.

- Legal assistance offices should update their copres .
the Legal Assistance Wills Guide to reflect these cham

rrn Vrrgrma Law 20 MAJ Ingold

' 20 The Judge Advocate General s School U.S. Army. ACIL -ST-262, Legal 'Assistance Wills Gurde (Jan. 1989) Changes should be made to

drscussrons of Vrrgrma law on page 4 291 and in Appendrx L of the Guide.

Claims Report

United States Arm y Cléims Sérvice

I Makrng Soldiers More Responsible For Their Actron5°
’ Voluntary Restitution i in USAREUR

Captam Charles Hernicz

© Chief, . Commissions Branch USACSEUR

PFC Ian T. Brlght is serving his first Army tour of
duty in the 8th Infantry Division in U.S. Army Europe
(USAREUR). He is- nineteen years old’ and somewhat
impulsive. His platoon sergeant - believes Bright could
develop into a fine NCO if he would become more
responsible and less subject to peer pressure. One
Saturday night PFC Bright and a few of his buddies go
_ to a local beer festival. At Bright’s suggestion, they
decide to. travel by streetcar to avoid driving after
drinking. After several hours of drrnkmg and eating,
they stumble out of the beer tent and head for the
“streetcar stop. Along the way, one of Bright’s buddies
says, ‘‘watch this;"” as he kicks the passenger door of a
new BMW. Another. buddy, not to be:outdone, leaps
~onto the hood ‘of the car and somersaults over the top.
Bright is apprehensive, but encouraged by the antics of
his buddies and the alcohol, he takes a running start and
.throws himself onto the trunk of:a Mercedes. He jumps
up and down on the roof and hood before leaping into
the arms of his laughing buddies. Two German police-
men are patrolling nearby and hear the noise made by
" the soldiers. They turn a corner just in time to see Bright

-jumping -off of the Mercedes. All three soldiers deny
. damaging the BMW, but the police are able to positively
identify Bright-as the one who damage'd'the Mercedes.

Unfortunately, mcrdents such as this are common in
;USAREUR When they happen, the victim of the
soldiers’ off-duty misconduct has several options. Vic-
tims may resort to civil litigation to recoup their losses,

‘ forcmg the ¢ soldrers to either hire attorneys and incur

additional = expenses
themselves. Victims

or - attempt to settle, the matter
may also be able to file claims

directly agamst the soldiers under article 139, UCMIJ;

however, most' civilians are not aware of this remedy.
Claims under article 139, UCMJ, are also lrmrted‘ by a
restricted ' filing period and limits on the type and

‘amount  of damages that may be recovered from. the
++ soldjer. ! . : ;

A victim may also be compensated directly by . the

" United States under the Foreign Claims Act (10 us.C

2734) by filing a request for compensation with one 0.
the thirty-five Defense Costs Offices (DCO’s) 2 in the
Federal Republic' of - Germany (FRG). .Under Article

VI, paragraph 6 of the North Atlantic Treaty Organi-

zation Status of Forces Agreement (NATO SOFA), the
U.S. must consider these requests for compensation of
personal ‘injuries and property damage caused by mem-
bers of the armed forces acting outside the scope of
duty. The process is called ex gratia (out of grace).
Unlike scope damage claims (clarms .originating from
conduct that was wrthrn the service member’s scope of

._duty), which are paid in part by the FRG, ex gratia

claims are paid fully from U.S. Treasury funds. Proper
clarmants are lrmrted to  inhabitants of foreign
countries, 3 After .receipt of the. claim, the DCO for-
wards the request to the Commissions Branch of USAC-
SEUR for consideration. * The Commissions Branch has
single service responsibility for processing, adjudicating,

! Only claims for property willfully damaged or wrongfully taken may be compensated under the involuntary restitution provisions of article“139 of
the Uniform Code of Military Justice, 10 U.S.C. § 939 (1984). See Army Reg. 27-20, Claims, para. 9-4 (15 Feb. -1989) [hereinafter AR 27-20).

Paragraph 9-6, AR 27-20, provides that assessments are limited to direct damages and further states that a claim must be submitted within 90 days of
the incident unless the special court-martial convening authority acting on the claim determines that good cause has been shown for the delay. Good
cause normally exists, however, where the victim is unaware of his or her nghts under artrcle 139, or is unaware of the offender s ldentrty

2 The DCO’s are German administrative agencies created to process clarms under the North Atlanuc Treaty Orgamzanon Status of Forces Agreement
(NATO SOFA), In claims arising from acts within the scope of duty, the DCOQ’s investigate, adjudicate, negotiate settlement, and pay claims on
behalf of all allied forces in the FRG. The force that caused the damage then reimburses the DCQ for an amount specified in the NATO SOFA. For
claims based on non-scope misconduct of U.S. service members, the DCO receives the claim, investigates the incident, and then forwards the claim ~—
USACSEUR with a recommendation for disposition. USACSEUR adjudicates the claim de novo under the provisions of the Foreign 'Clalms Act

U.S.C. § 2734, and AR 27-20, chapter.10.

3 For a more complete description of proper claimants, see AR 27.20, para, 10-7, S . B

4 The Commlsstons Branch consists of a JAG branch chief, three paralegal adjudicators, a claims examiner, and two clerk/translators. The Branch

processes approximately 1000 files per year.
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.and paying all such requests arising .in the FRG, Bel-
-gium, and France.. . = - e .

(-\In 1985 the Commissions ‘Branch implemented a

Sluntary - Restitution Pro'gra‘m.:_’,kUnder this program,
victim restitution is paid by the soldier who caused the
damage instead of from U.S. funds. The intended

" purposes of the program are: 1) to make soldiers rore

responsible for their own actions; 2) to reduce the
expenditure of U.S. funds for soldier misconduct; 3) to
involve the command in the compensation process; 4) to

assist responsible soldiers in making restitution for

damages .they have caused; and 5) to enhance host

~ country relations by reconciling claims by local inhabit-

ants against members of the U.S. forces. '

When the Commissions Branch receives an -appropri- -

-ate ex gratia claim from a DCO, it sends a request . for

voluntary restitution to.the responsible soldier’s com-

-pany commander. This letter contains a brief explana- o
tion of the program, a description of the basis of the .

_ claim, and a request that the commander discuss volun-

tary restitution with “the ‘soldier. Through its claims
adjudicators, the Commissions Branch adjudicates the
-appropriate damages under German law, negotiates set-
tlement with the claimant, executes a settlement agree-
ment, and acts as intermediary in all communications
between. the claimant and the soldier. The file is pro-

- cessed normally under AR 27-20, except for payment. ¢

-3 The Voluntary Resﬁﬁ?tion Program was approved

Instead of being paid from U.S. Treasury funds, the
claim is paid by the soldier through the Commissions
Branch. If the soldier is willing to pay but unable to

uster the entire amount, a periodic payment schedule
~an be arranged or the soldier can pay a portion of the
claim with the remainder paid from U.S. funds.

The Voluntary Restitution Program was initially pat-
terned .after article 139 of:the UCMJ. Voluntary _contri-

bution was sought only . from those soldiers who had
wrongfully taken or willfully damaged property. The
program has since been expanded to include such inci-
dents as' assault or grossly negligent acts that cause
-personal injury. No contribution is sought from a soldier
unless the soldier would be liable under German law.

In fiscal year 1988 USACSEUR arranged over
$30,000.00 in voluntary restitutions from soldiers. This
may not seem like a large amount when compared to the
Commissions Branch budget, but it represents contribu-
tions in nearly 25% of all ex gratia claims in which

" restitution was sought. Contributions by soldiers are
generally limited to $500.00, but most contributions are
less than $100.00. Since the inception of the program,
each year has shown a marked increase in the dollar

- amount of voluntary contributions and the percentage of
cases in which contribution is made.

Claims officers, trial counsel, and legal assistance
attorneys can help commanders maintain discipline,
improve troop morale, and maintain good host-country

relations by explaining the purposes and procedures of
- the Voluntary Restitution Program to soldiers, com-

manders, and victims of non-scope soldier misconduct.

Restitution can be a condition in a pretrial agreement, or

it can be considered in a commander’s decision to

. suspend punishment under article 15. Participation in the

program by soldiers involved in off-duty misconduct can
raise their own self-esteem and reestablish a positive
image with the command. Restitution by the tortfeasor
also nurtures greater respect for Americans among the
victims - of the misconduct. Whether they are merely
foolish like PFC Bright or guilty of an intentional
~assault, soldiers ‘should compensate the victims of their
off-duty misconduct.. The Voluntary Restitution Pro-
gram is devoted to orchestrating these payments.

by the U.S. Army Claims Service as a fest program at ' USACSEUR, The original objective of the

_;. program.-was to arrange voluntary compensation for damages in claims that would have qualified under article 139 but were filed after 90 days had

. passed (AR 27-20, para. 9-6a. states that ‘‘a claim must be submitted within 90 days of the incident out of which the claim arose,’ although the 90

day time limitation ¢can be waived). The statute of limitations for ex gratia requests is two years.

S All documents specifi‘ed.byfAR '\27-20‘, para. 2_-24; are ,@:ompi]ed; including voucher, power of attorney, settlement agreement, claim, and other
action documents. The file is held in suspense until the soldier completes payment. If the soldier defaults on payment or is otherwise unable to pay,
. the claimn is then forwarded for paymient from U.S. funds. - - : . ) : ‘ Lt

Affirmative Claims Note
" Historic Year for Affirmative Claims in USACSEUR

" During calendar year 1988, U.5. Army Claims Service,

~ Europe’s (USACSEUR) Affirmative Claims Branch re-
" covered an all time high of ‘more that $2.5 million in .

A

medical care and property damage collections. Another
$342,000 was saved by asserting set-offs against pending
North Atlantic Treaty Organization Status of Forces
Agreement (NATO SOFA) claims with German Defense -
Cost Offices. - The Affirmative Claims Branch operates as
centralized recovery judge  advocate under authority
legated from the USAREUR Judge Advocate for'all .
ilitary services located in the Federal Republic of

‘Claims Notes
T . Germany

(FRG). Negotiations are carried out primarily

- with German insurance companies pursuant to an agree-
-ment that recognizes U.S. standing to assert claims and
limits the cost of medical care that can be recovered for
treatment in the FRG. ' o o

- - In addition to branch personnel increasing the number
of demands -and frequency of negotiations with German

_insurance companies, much of the credit for this accom-

plishment goes to the -outside agencies that provide
information to USACSEUR. Patient administration divi-
sions of hospitals located -throughout the FRG provided
daily admission records to USACSEUR to allow tracking
~of all soldier injuries for possible affirmative claims
assertion.- Additionally, units and military police pro-

! HUK “Agreement (.fanuary 21, .1971). This agreement provide§ for recovery of the cost of medical care in cases of claims arising in Germany. The
pital daily rates set by the Office of Management and Budget. Amounts in

United States agrees to assert such claims on the basis of 62.5% of the hos

.~ excess of 62.5% of the daily rates are waived. -

MAY 1889 THE ARMY LAWYEF;I ¢ DA PAM 27-50-1987

69




vided 'more and better information about trafﬁc acci-
dents’ involving - military vehicles' or personal ° mJurles
Finally, judge advocates in the field were helpful in
bringing' more cases to the attention of the branch.
Armed with comprehensive claims files, the Affirmative
Claims Branch aggressively pursued recovery collections
on behalf of the United States. CPT Michael Romano.

Personnel Claims Note

‘ Inmatzon af Personnel Claims ‘by Spouses in sze of
; War ‘

The only proper claimants ‘under the Personnel Claims
"Act''and Chapter 11, AR 27-20, are members of the
- Active ‘Army, members of the Army Reserve or Army

National Guard during periods of active or inactive duty
““training,- civilian employees of the Department of the
Army and the Department of Defense, and either
_survivors or authorized agents of the above. The statu-
tory right to file a personnel claim belongs to the soldier,
“until' the :soldier’s death, rather than to his or her
spouse. Normally, authorized agents of proper claimants
must ' present a valid power of attorney in order to
establish their agency authority. This rule is relaxed for
~spouses, and a spouse may present a claim as the
_ soldier’s agent using either a letter of authorization or a
“power of attorney, pursuant to Personnel Claims Bulle-
tin 85, Claims Manual (1 October 1985).

‘Even when a spouse is. permitted to file a soldier’s
personnel claim as. the soldier’s agent, the payment
. voucher will only be issued in the soldier’s name. This
. policy preserves a soldier’s right to decide the disposition
of funds paid .on what is statutorily his or her claim. 1f
.the . spouse has a power of attorney that allows for
cashing checks issued in the soldier’s name, as well as to
file a claim, then the spouse will eventually obtain the
claims funds using that power of attorney. Although a
letter of authorization does allow a spouse to file a
personnel claim, it does not grant the spouse any right to

* cash a check made out to the soldier, even though such

checks can usually be deposited in a joint banking
. ‘account..Thus, in the event of war or national emer-
* gency, a spouse without a carefully drafted power of
attorney could suffer financial hardship.

"The Legal Assistance module of the Legal Automation

Army-Wide System (“LAAWS”’) (version 2.0, 1 Decem-

ber 1988) contains legal documents designed for a
deployment situation, including an emergency special
‘power of attorney. This “‘Special Power of Attorney
{Deployment)’ contains a clause that permits the spouse
to *‘receive, endorse, cash or deposit checks payable to
the undersigned drawn on the Treasurer or other fiscal
officer or depository of the United States.” With this or
. with "another special .or' general power. of :attorney
granting the same authority, the spouse would be able to
- cash a check issued in’settlement of a personnel claim.
- The *‘Special Power of Attorney (Deployment)’’ does
not contain specific authorization for the spouse to file a
' -personnel claim as. the soldier’s agent.: Such a clause
- should be added in the space for insertion of additional
clauses to obviate the need for soldiers to write -out
letters of authorization.

" Claims judge advocates need to coordinate . closely. -

with their legal assistance counterparts to ensure that the

right to file claims and cash checks.

| Ms. Schultz

“‘emergency powers of attorney drafted to cover deploy-

ments or noncombatant evacuations. give: spouses the
The Personnel
Claims Act is intended to compensate soldiers for 1o~

" incident to service. Whrle still protecting a soldier’s n,_

not to give his or her spouse authorization, the claims
system should be as responsive to the needs of soldiers
and their families in time of war or national emergency
as possible. Mr. Frezza.

Personnel Claims Recovery No(es |
Carner Denial of Ltabthty Due to Inherent Vice .

Carriers frequently ;deny llablhty, stating 1hat the
damage claimed was due to the ‘“inherent vice” of the
item. In the vast majority of these cases, this denial is
not acceptable because the carrier bears the burden of
establishing that the inherent vice existed and that it was

“the sole cause of the damage. A carrler can. rarely meet

this burden of proof.

The following suggested response can be used to rebut

f carner denials based on mherent v1ce

The mere allegation of inherent. vice is insufficient
to relieve you of liability. Inherent vice is damage to
an item-that would have occurred whether the item
“was moved or not. The burden of proof is on-the
carrier to establish that inherent vice :existed and
that it was the sole cause of the damage claimed.
You have failed to provide this proof and are fu!ly

liable for the damage to thls 1tem

Implementation Dates A ffectmg Deduct:on of
: Lost Potentxal Carner Recovery

Some field claims offices still appear to be havmg
difficulty computing deductions for lost potential carrier
recovery when a claimant fails to ‘provide timely notice
on a household goods or unaccompanied baggage claim.
The following paragraphs recapituldte the various imple-
mentation dates that affect deductrons of lost potentlal

' carrier recovery.

DD Form- 1840/1840R procedures.” DD Form 1840/
1840R - procedures were - implemented for - household
goods and unaccompanied baggage delivered on or after
the following dates (see Houschold Goods Recovery
Bulletin 5, Claims Manual):

‘a. CONUS Through . Government Bill of Lading

(TGBL) shrpments delrvered on or after 1 October 1985.

b. Internatlonal Through Government Bill of Ladmg

:(ITGBL) shxpments dehvered on or after 1 December
1985, . ‘ ‘

‘c. Direct Procurement Methbd ’(DPM) shrpments and

' Local Moves dehvered On or after. 1 January 1986

In addntlon DD Form 1840/1840R procedures were

- implemented  for direct deliveries -out of nontemporary
i storage (NTS) involving lots placed into NTS on or f '

1 November 1985.

Increased Released Valuatlon On Increased Released
Valuation (IRV) shipments, the carrier’s maximum liabil-
ity is $1.25 times the net weight of the entire shipment
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{$2.50 for Alaskan shipments) rather than $.60 times the
weight of the article (see Household Goods Recovery
ulletin 6, Claims Manual) IRV is only applicable to
vdes 1 and 2 shipments (door-té-door household goods
_4ipments moved ‘within CONUS and Alaska) that were
picked up after the followmg dates:

. a. Intra—state Codes 1 and 2 shrpments (shtpments
moved entirely wnhm a single state) plcked up after -1
April 1987.

" b. Inter-state Codes 1 and 2 shipments . (shxpments
moved from one state to another) picked up after 1 May
1987

Note that IRV is not applicable to shipments other
than CONUS Codes 1 and 2 shipments (including
ITGBL shipments, DPM shipments, and Canadian and
Mexican Code 1 shipments). Basic IRV -coverage is not
marked on the GBL. The soldier can choose to purchase
Option 1—Higher Increased Released Valuation cover-
age, or Option 2—Full Replacement Protection, which
are marked on the GBL. Note that claims personnel
must mark the outside front upper left-hand corner of
files involving IRV, Option 1, or Option 2 in red. -

Lost Potential Carrier Recovery Deductions. Lost poten-
tial carrier recovery is deducted whenever a soldier fails
to provide timely notice (see Personnel Claims Bulletin
96, Claims Manual). Absent good cause as defined by
paragraph 11-21, AR 27-20, for claims which do mnot
involve IRV, 100% of the actual amount of potential
arrier recovery is deducted from the amount otherwise

yable on an item-by-item basis. For claims that do
.volve IRV, the following rules apply:

a. For claims received by the claims office on or
before 1 July 1988, 50% of the lost potenttal carrier
" recovery is deducted.

b. For clalms received by the claims office after l Ju]y
1988, 100% of the lost potential carrier recovery ‘is
deducted from the amount otherwise payable.

Claims personnel must keep these dates in mind in
order to properly compute deduction of lost potential
carrier recovery. Claims personnel should note the fact
that the amount of any deduction for lost potential

carrier recovery must be recorded on the computer
record for the claim, and that whenever potential carrier
recovery is considered but is not taken, the reason for
this ‘must be recorded on the chronology sheet in the
claim file Ms. Holderness.

. Management Note
Certificates of Achievement
All staff judge advocates are reminded that U.S.

' Army Claims Service (USARCS) Certificates of Achieve-

ment may be awarded to selected personnel serving in
Judge advocate claims offices worldmde The certificate

. provides special recognition to civilian and enlisted

personnel who have made significant contributions to the
success of the Army Claims Program within their
respective commands.

"~ To be awarded the certiﬁcate, an employee must:

a. be an enlisted or civilian employee currently serving
in a judge advocate claims office;

b. have worked in claims for a minimum of five years
(this period may be figured on a cumulative basis and
include different assignments or claims positions);

"c. be nominated by the staff or command judge
advocate, detailing the contributions of the employee
that makes him or her worthy of this recognition; and

d. be the only person in an office nominated for a
certificate  in. any -calendar year (may be waived in
exceptional cases at the request .of the nommatmg
official).

Nominations should be addressed to the Commander,
USARCS, the approving official for the award of the
Certificate of Achievement. Upon approval, the signed
certificate will be mailed to the nominating official for
presentation at an appropriate ceremony.

The names of. the rectprents are publtshed in the
USARCS Report, which is distributed each year at the
JAG CLE. Since May 1987, fourteen claims personnel
have been awarded the U.S. Army Claims Service
Certificate of Achievement. LTC Wagner.

Labor and Civilian Personnel Law Notes

Labor and Civilian Personnel Law Office, OTIAG
and Administrative and Civil Law Division, TJIA GSA

Personnel Law
Health Care Credennalmg Reviewable

In Siegert v. Department of the Army, 38 M.S.P.R.
(“( (1988), the MSPB held that it could review the
sons for the revocation of a psychologist’s clinical
privileges that led to his removal. The board concluded
that Egan v. Department of the Navy, 108 S. Ct. 818
(1988), which held that the MSPB cannot look behind
security clearance revocations, does not apply in.other

matters. Although OPM declined to seek reconsideration
of the decision to remand the case for hearing, the issue
may be renewed in Siegert or another case. In March the
MSPB administrative judge decided  in favor of the
Army on the merits of the removal. :

" No Right to Other Jobs for
Employees Who Lose Cleqrartces

Egan, discussed above, stated that the MSPB “‘may
determine . . . whether transfer [of an employee whose
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clearance is revoked] to a. nonsensmve posmon ‘'was
feasible.”” In"January the Court of Appeals for ‘the
‘'Federal Ctrcmt held in' Griffin v. Defense Mapping
"Agency, 864 F.2d 1579 (Fed. Cir. 1989), that Egan did
not create a right to anothet job but only recognized
that the board can review the feasrbrhty of transfer when
regulations requrre consrderation of alternatlve employ—
ment.

~ On the same day, the court concluded in Lyles v.
Department of the Army,~864 F.2d 1581 (Fed. (Cir.
1989), that an Army regulation requxred the Army to
find altematrve employment. Because the current regula-
tron, ‘AR 380-67 dropped the requnrement commanders
and supervisors are now free to remove any employee
whose clearance has been revoked, once the Central
Clearance Facility issues its final letter of determination.

What if we gratuitously offer a job. search? Another
companion case, Skees v. Department of the Navy, 864
F.2d 1576 (Fed. Cir. 1989, holds that domg so is not
reviewable by the board.

Fourth Circuit Requires Agenczes to Offer In-Patient

Treatment Before Removal of Alcoholtcs

Two Title: VII cases declded .on 9 March 1989 ’

Rodgers v. Lehman, No. 88-2028, and . Burchell v.
Department "of the Army, No. 88-2848 estabhshed
guidelines for dealing with alcohohc employees "Under
these new gurdelmes the employee must be given a *‘firm
choice®” between treatment and discipline.: Additionally,
before removal the employee must have an opportunity
to participate in an inpatient program, unless the em-
ployee’s absence would impose undue hardship on the

agency. These cases go further than the MSPB has ever -

gone and should not be applied in other circuits.

i

New Rule About Agency Appeals

In January the MSPB changed 5 C.F.R. § 1201.117 to
require that OPM requests for reconsideration be filed
within thrrty-ﬁve days of the date of service of a final
board decrsron 'Contact DAJA-LC lmmedrately when
the board mcorrectly decides a questton that will have a
substantial 1mpact on civil service law (see 5 U.S.C. §
7703). (A delay in finding out about Siegerf, discussed
above, contributed to OPM’s desision’ not to seek
reconsideration.) ~

We Can Do Better =
Participants at recent HQDA Management-Employee

Relations and Civilian Personnel Officer courses gave .

labor counselors high marks. Recommendations heard
more than once; we should provide a faster ‘‘turn
around’”’ when reviewing proposed disciplinary actions,
and lawyers should not wait until the eleventh hour to
revrew cases prepared for trial by MER '

Equal Employment Opportunity
EEOC "Summary Judgments” o

Under 29 C.F.R. § l6l3.218(g), #n administrative
judge (AJ) may, without a hearing, issue a recommended
decision based on the entire record when there are no
issues of material fact and the partles have had an
opportumty for comment. Consider using this procedure
and look to Rule 56 of the Fedcial Rules of - Civil

Procedure, as the’ standard to apply; The av'allabrlltyot’
this device shows the 1mportance ‘of a complete case file :
and USACARA mvestrgatron ,f:j“ e Pt

q

Attorney Fee Award Denied to F'ederal Employee

Recently, the EEOC upheld the denlal of fees to' 2
government employee who was moonlighting as a private
attorney, even though the' fees were billed. as paralegal
services performed by the attorney’s wife (who was not a
federal employee). Employees are’ precluded ‘by .18
US.C. § 205 from representing others for ‘a fee' in
personnel cases. Violations of this 'statute should be
referred to the attorney S employer and used as a basis
todenyfees N . ; By

Ltmtts on Settlements Involvmg the DOD
Priority Placement Program (PPP)

Concern has recently been v01ced that overseas labor
counselors are offering settlements mvolvmg the PPP
without authority. Labor counselors can negotiate settle-
ments that include enrollment in the PPP only if the
complainant satisfactorily completes an. overseas tour
and meets other enrollment conditions. If a complainant
is eligibile, an exception to DOD Directive. 1400.20 may
be negotiated only for the geographic area of registration
and for registration when reemployment rights are at the
same or higher level than the current overseas job. Only
DOD has the authority to approve other excepttons

) ! t

Federal Sector Labor -Law
Management-Imttated Grtevances

. Too 'often, management overlooks its r1ghts under
collective bargaining agreements (CBA). Recently, Fort
Benjamin Harrison successfully grteved derogatory infor-
mation published by the union in violation of the CBA.

‘Labor counselors should encourage management use of

negotiated grrevance procedures

Negattabthty Issues

In its January dec1srons in AFGE, Local 2761 v. FLRA‘

and AFGE, Lacal 2614 v. FLRA (1989- WL 5969), the.

D.C. Circuit decrded that a command picnic and PX.
prxvrleges for some employees were negotlable condmons,
of employment. Looking to the extent .and nature of the

_effect of the practice on working conditions, the court

found that the PX privileges had been used to induce
employment; had existed for some trme, ‘and were

important to the employees, who believed that local food
‘products  were unheéalthy. The picnic was work related -

because it was command sponsored on agency premises,

‘employees were in a duty status, and because it was also

an ‘award ‘ceremony. This decision is important for two
reasons: 1) it illustrates the point that you cannot rely on
first impressions about whether a particular practice is a
condition of employment, and 2) it clarifies past FLRA
decisions by holdmg that in close cases, past practrce can

be determmattve m fmdmg a condmon of employment

anate—Sector Labor Law
Prtvate-Sector Umon Access to Intallatlons

- AR 210-10 permits private-sector unions to co,nduct
union activities connected to:the performance  of the
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government contract that do not interfere with contract -

performance. -violate safety or security regulations, or
isrupt operations. Although organizational activities are
: otherwise permitted, ‘the union may be allowed to

uistnbute organizational literature and authonzatlon

cards in’ nOnwork areas durmg nonwork times.

When a union requests access to the- installation, :

contact union representatives directly and find out the
nature of the proposed activity. Any access granted the
union consistent with AR 210-10 should be written and
should specify appropriate restrictions

If the union enters for an improper purpose or
violates restrictions on access, deny further access (note:
AR 210-10 and AFARS 22.101-90 only authorize the
installation commander or a contracting officer to deny
entry). Because denial may lead to picketing or National
Labor Relations Board (NLRB) litigation, report denials
immediately to the labor advisor (DAJA-LC). The labor

advisor will. inform union national headquarters of the

reason for denial and seek union agreement to abide by
Army restrictions.

Although ‘NLRB representation. elections are - techni-
cally not ‘“‘union activities,’”” commanders should not
ordinarily permit on-post :elections without consulting

the labor advisor. Unlike federal-sector union elections,

private-sector employers may actively oppose union or-

ganizational campaigns. To avoid Army involvement in-
election disputes, they should not be allowed unless they

would clearly be in the best interests of the government

{e.g., the risk of a dispute is outweighed by the

disruption to contract performance caused by forcing the

union to hold the election at a site distant from the work

place).

- Wage and Hour Division Rulmg on Copeland Act
Application ’

In January the ‘Administrator, Wage and Hour Divi-
sion of the Employment Standards Administration, De-
partment of - Labor, ruled that the building trades
unions’ tactic of ‘‘job targeting’’ violated the Copeland
“Anti - Kickback’’ Act (18 U.S.C. 874). The practice
involves the union reimbursing the employer for portions
of the prevailing wage rates paid to employees on
federally funded or assisted construction projects. ‘‘Job
targeting’’ is intended to help union contractors reduce
overall labor costs and become more competitive on
projects where nonunion contractors would be bidding.
Contracting officers who discover ‘‘job targeting'’ in .
Army. contracts should take appropriate enforcement
action under FAR Subpart 22.406. :

(‘\

Enlisted Update

Enhsted Specialty Trammg

Sergeant Major Carlo Roquemore

Introduction

This is the first in a series of -articles that will address
the components of career progressron for our enlisted
and -NCO force: training, -assignments, experience, and
evaluations. This article will focus on training and how
it ties in with career progression. Presumably, the more
training that soldiers receive the more they are able to
sharpen and enhance their skills. With ‘additional train-
ing, 'soldiers become more versatile and are more com-
petitive for certain career enhancing positions, promo-
tions, and other favorable personnel actions. Part of the

training process is to complete resident and nonresident -

courses of study. Presently, the two primary CONUS
sites that offer MOS-related training for our enlisted and
NCO force are Fort Benjamin Harrison, Indiana, (resi-
dent) and The Judge Advocate General’s School, Char-
lottesville, Virginia (resident and nonresident). The pro-
ponent for all MOS-related training conducted at Fort
Benjamin Harrison is the Adjutant General’s School. In
addition to AIT for 7ID, Fort Benjamin Harrison

ducts the Basic Noncommissioned Officer Course

COC), the . Advanced Noncommissioned Officer -

«.uarse (ANCOC), and a two week Reserve/Army Na-
tional Guard (ARNG) training course, The two week
course is designed for Reserve/ARNG personnel ‘who did
not receive initial entry training,.

Many noncommrssroned offrcers ask;, “What do
BNCOC and ANCOC entail, and what are the prerequi- -
sites' for attendance?’”’ BNCOC emphasizes MOS-related
and common core tasks that enhance prior training
received at the Primary Leadership Development Course
(PLDC). Training is aimed at the soldier’s first opportu-
nity for supervision. Combat support and combat service
support soldiers attend the BNCOC at resident service
schools. The Personnel Command (PERSCOM) manages
selection using an automated system. This system allows
PERSCOM to nominate: the best qualified soldiers. to
attend training. A search of the enlisted master file will
provide the system with all the relevant data needed for
selection. For both BNCOC and ANCOC, relevant data
include skill qualification scores, evaluation reports, time
in service, time in grade, completion of PLDC, and
compliance with physical fitness and weight standards.
The primary source for the quota will be personnel in
the grade of E6 and ES5, provided that they are not
““flagged’’ from favorable personnel action. ANCOC
also stresses MOS-related tasks, but emphasizes tactical
and advanced leadership skills and knowledge of the
subjects required for training and leading soldiers at the
platoon ‘and comparable level, Training is conducted in
CONUS service schools. A Department of the Army
selection board chooses students annually. PERSCOM
controls class scheduling. .Soldiers can attend ANCOC
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either TDY -enroute or TDY and -'return. ~Any NCO- .
selected for promotion to sergeant. first class. who has:
not previously been. selected to attend ANCOC will be

scheduled automatlcally for attendance.-

Enhsted specialty trammg offered at The Judge Advo-'
cate General's School mcludes both resldent and nonres:—:

dent courses. 1,',; S L ]

Resident Instructlon Program

The resldent program administered by ‘The Judge
Advocate General’s School will offer three courses for
active Army._and Reserve component. léegal noncommis-
sioned officers in grade E5 and above with.a PMOS 71D

or 7IE. Beginning in 1989-90, The Judge Advocate

General's School will provide the facilities and support
for all enlisted specialty training (except’ AIT,, BNCOC

" and ANCOC). Resident course descnptrons and prereq-.

uisites for attendance appear below

Law for Legal Noncommlsszoned Ofﬁcers Course
The Law for Legal Noncommissioned Officers Course

(512-711D/E/20/30) focuses on Army legal practice with
emphasis on the client service aspects ‘of -administrative
and criminal law. This  course builds on the prerequisite
foundation of field experience and -correspondence
course study.

Purpose. To" ‘provide essential trammg for legal noncom-

missioned officers who work as professional assistants to
judge advocates. This course is specifically designed to
meet the needs of skill level three training.

Prerequisites: Active Army and-Reserve component sol-
diers in the grade of E5 and E6 with a primary MOS of ~

71D or 71E, who are working in a military legal office or

whose immediate future assignment entails providing -

assistance to an Army attorney. Students must have
served a minimum of one year in-a legal position and

must have satisfactorily completed the Law for Legal -
Specialists Correspondence Course not less than srxty «

days before the starting date. of the course.

Senior Legal Noncommisstoned Off c'ers .
Management Course

The Senior Legal NCO’s Management: Course (512--

71D/E/40/50) focuses-on management theory and prac-

tice including leadership, leadership styles, motivation, -

and organizational design. Varlous law office manage-

ment techniques are discussed, including the manage-

ment of ‘military and civilian personnel, equipment, law

library, _offxce actions and proccdures, budget, and ‘

manpower,

Purpose To prowde increased knowledge of the admin-" -

istrative operations of-an Army staff judge advocate
office and to provide advanced concepts of ‘effective law
office management to legal noncommissioned officers.

The course is specifically designed to meet the needs’ of '

skill level four and five trammg

Prerequisites: Active Army or Reserve component senior |
noncommissioned officers in the grade of E7 through E9
with a primary MOS .of 7ID or 7IE who are currently °

serving as NCOIC’s or whose immediate future assign-

ments are as NCOIC’s of staff judge advocate branch

offices or as Chief Legal NCO's of ‘installation, division, -
corps, or MACOM staff Judge advocate offxces ,

! ‘ 'V""/\h

Nonresldent Instruetlon Program

The nonresxdent course program admuustered by The ‘
Judge Advocate General’s School includes. four courses
that are available to warrant officers, legal specialists,
legal noncommissioned officers, and civilian employees.
Correspondence course descnptlons and prerequmtes for -
enrollment appear below:: L R

Law for Legal Specialist C’ourse

“The Law for Legal Specnahsts Correspondence Course
consists of basic material in the areas of legal research,
criminal law, and the orgamzatlon of av staff Jjudge
advocate office. .

Purpose: To - provxde legal specrahsts wrth substantrve
legal knowledge for  performing duties as a lawyer’s
assistant and to provide a foundation for resident -
instruction - in “the Law for Legal Noncommlssroned
Officers Course. .

Prerequisites: Enlisted soldiers in grade of E5 or below
who ‘have a primary MOS of 71D or 7IE (and military
members of other: services with equivalent specialties) or
civilian employees working in a military legal office.

Course content: 3 subcourSes." total credit hours: 18.
Students must complete the entire course within one year
from the date of enrollment,

Administration and Law Jor Legal
. Noncommissioned Officers

The Admmlstratlon and Law for Legal Noncommis-
sioned Officers Correspondence Course covers basic and
advanced material in the areas of legal research, military
personnel law, claims, legal assistance, staff judge advo-
cate operations, standards of conduct, professional re-
sponsibility, and selected military common skill subjects.

Purpose: To prepare legal noncommlsswned officers' to
perform or to improve techmcal sktlls in performmg
their duties. ‘

Prerequisites. Enlisted - SOIdlch in grade E 6 or above
who have a primary MOS of 7ID or 7IE. Soldiers in
grade E-5 or below who have completed the Law for
Legal Specialist Correspondence Course are. eligible to
enroll in this course. Military members of other services.
with equivalent specialties .are  eligible for enrollment
Civilian employees are not elrglble for this course.

Course content!’ 13 subcourses, total credit - hours T8.
Students must complete the entire course withm one year
from the date of enrollment -

Army Legal Off' Tce Admtmstratlon

The Army Legal Offlce Admlmstratron Correspon-‘
dence ‘Course covers’advanced material in civilian per-
sonnel law, the law of federal employment, trial proc~
dure (including pretrial and . post-trial), and technic
common mrhtary subjects

Purpose To prepare junior and senior noncommrssxoned

~ officers to perform or to improve their: proficiency in
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performmg the dutres of Army legal office admmistra-
tion. .

r‘rerequisites: Enlisted soldiers. in grade E-6 or -above
10 have a primary MOS of 71D or 7IE and who have
completed the Administration and Law for Legal Non-

commissioned Officers Correspondence Course. Mem-.

bers of other branches of service and civilian employees
are not eligible for this. course..

Course content: 16 subcourses, total credrt hours 179.

Students must complete 80 credrt hours the first year to
maintain enrollment and complete the . entire course
within two years from daté of enrollment.

Mrhtary Paralegal Program

The Mrlrtary Paralegal Program is desrgned to provide.
highly technical training that- will enable - -soldiers to .

perform specialized functions closely related - to, but
beyond the normal scope of their duties. The program
is a combination of resrdent and- correspondence course
studres

Purpose: To provide Judge Advocate General’s: Corps
warrant officers and noncommissioned officers with the
substantive legal knowledge needed to 1mprove profi-
ciency in performing military paralegal duties in criminal
law, administrative and civil law, legal assrstance, and
contract law

Prereqursrtes ) Apphcant must be an Active Army or
eserve Component warrant officer (PMOS 550A), or
.gal noncommissioned officer in grade E-5 or above

who has a primary MOS of 7ID or 7IE. Applicant must -

have been awarded prrmary MOS 550A, 71D or 71E a
minimum of three years prior to date of application for
enroliment, 'MOS 550A and 7IE may include prior
awarding of MOS 7ID or 71E when calculatmg the three
year period. Members : of other services and civilian
employees. are not eligible for enroliment. i in the program
at thlS time,

(2) Applicant must have completed a minimum of two.

years of college (60 semester credit hours).

(3) Applicant must have completed or recelved equiva-
lent credit for speclalized legal and technical training
consisting of a combination of both resident and corre-
spondence courses.

Resrdcnt Requirements

Appltcant must have successfully completed -the Legal
Specialists Entry Course or Legal Specialists Entry
Course (Reserve component); and either the Law for
Legal Noncommissioned Officers Course or the Legal
Administrators Course. :

. Correspondence Course Requirements

Applicant  must have successfully completed the Law
for Legal Specialists Course; and the Administration and
Law for Legal Noncommissioned Officers’ Course or the
Army Legal Office Administration Course. .

Program content: 13 subcourses, total credit hours; 81. ,
Student- must complete the entire program wrthm two
years from the date of enrollment. . 5

Enrollment Procedures Applicants for enrollment in the
program will complete DA 'Form 145, ‘Army’ Correspon-

dence Course Enrollment Applrcatron The DA Form
145 will then be submrtted to the apprbprrate approval .
authority for comment as mdlcated in’ the May 1988
edition of The Army Lawyer.

t

lndependent Instruction Program

Independent enrollment is avarlable in: selected sub-
courses. An applicant who does not meet the eligibility
requirements for enrollment in one of the judge advocate
correspondence’ courses or who - ‘wishes to -take: only
selected subcourses: may enroll -in specific subcourses
provided the applicant’s duties require the training that
may be accomplished by means. of such subcourses. :
Enrollment as an indepedent student requires that the
student complete thirty credit hours per enrollment year
or the individual subcourse, whichever is less. Selected
subcourse titles for enlrsted specrallty skill development
appear below:

JA 02 Standards of Conduct and Professional Responsr-
bility

JA 22 Military Personnel Law and Boards of Officers

JA 23 Civilian Personnel Law and Labor-Management

Relations
JA 25 Claims
JA 26 Legal Assistance
JA 36. Fundamentals of Mrlrtary Cnmrnal Law and

Procedure ‘

JA 128 Claims: :
JA 129 Legal Assistance Programs, Admrmstratron and

Selected Problems . :
JA 130 Nonjudicial Punishment
JA 133 Pretrial Procedure =
JA 134 Trial Procedure . -
JA 135 Post-trial Procedure.

This is the 'Year of the NCO.,” Chlef Legal NCO': and
other key senlor NCO’s are reminded that two of our
primary functions as noncommissioned officers are to
train and take care of enlisted soldiers.” Part of that
important responsibility is to ensure that soldiers are

: provrded up-to-date information regardmg the training

that is. available to them so they can compete with. the
best and be the best that they can be. This article should
be made available to every legal specialist/NCO and
court reporter on active duty -and in the Reserve compo— _
nents. . .
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Guard and Reserve Affairs Items

Judge Advocate Guard and Reserve Affairs Department TJA GSA

Reserve Component Offrcers Selected for
. Resident Graduate Course .

The Judge ‘Advocate General's Corps conducted a
selection board on 24 February 1989 to select Reserve

component officers for the 38th Judge Advocate Officer .

Graduate Course to be held at TJAGSA from 31 July
1989 through 18 May 1990. The following officers were

selected: Major Nicholas J. Greanias, USAR, 85th -

Training Division; Captain Sharon C. Hoffman, USAR,
IMA to the Guard and Reserve Affairs Department,
TJAGSA; and Captain Kaymarie Colaizy, Minnesota
ARNG, 47th Infantry Division. Upon successful comple-
tion of the forty-two week graduate course, these offi-
cers will be awarded a Master of Laws (LL.M.) in
Military Law.

.Colonel Compere to Become Chief Judge, ’
_  USALSA, IMA
Coionel John M Compere, Commander, 1st Mlhtary

Law Center, has been selected for the position of Chief
Judge, USALSA, 'IMA. Colonel Compere will occupy

the ‘position " previously held by Brigadier General

i

Thomas J. O Brlen His previous Reserve component
assignments include service as the deputy and the staff
judge advocate of the 90th ARCOM. Colonel Compere
served on active duty from August 1966 to August 1971. .
His judge advocate assignments included tours with the

101st Airborne Division and the 6th Infantry Division
at Fort Campbell, Kentucky; with USMACTHAL/
JUSMAGTHALI Thailand; and with 4th/5th U.S. Armies -
at Fort Sam Houston, Texas.

Colonel Compere received a BA from Texas Tech
University and a JD from the University of Texas School
of Law. His military education includes the JAGC
Reserve Component General Staff Course; the JAGC
Officer Advanced Course; and the JAGC Officer Basic
Course.” Colonel Compere is also Airborne qualified.

Among his awards and decorations are the Meritori-
ous Service Medal (1 OLC); Joint Service Commenda-
tion Medal; Army Commendation Medal; National De-
fense Service Commendation Medal; Parachute Badge;
Expert Badge (Rifle); Army Reserve Components
Acthievement Medal (2 OLC); Armed Forces Reserve‘
Medal; and Army Service Ribbon. ' s

CLE News

1. Resident Course Quotas

Attendance at resident CLE courses at The Judge
Advocate General’s School is restricted to those who
have been allocated quotas. If you have not received a
welcome letter or packet,
Quota allocations are obtained from local training of-
fices which receive them from the MACOMs. Reservists
obtain quotas through their ‘unit or ARPERCEN,
ATTN: DARP-OPS-JA, 9700 Page Boulevard, ' St.
Louis, MO 63132 if they are nonunit reservists. Army
National Guard personnel request quotas through their
units. The Judge Advocate General’s.School deals di-

rectly with MACOMs and other major agency training

offices. To verify a quota, you must contact the Nonres-
fdent Instruction Branch, The Judge Advocate General’s
School, Army, -Charlottesville, Virginia 22903-1781
(Telephone: AUTOVON 274-7110, extension 972-6307;
commercial phone: (804) 972-6307).

2. »TJAGSA CLE Course Schedule

‘1989

June 5-9:- 95th Senior Officers Legal Orientation
(SF-Fl)

June 12-16: 19th Staff Judge Advocate Course (SF-
F52).

June 12-16: 5th SJA Spouses’ Course.

June 12-16: 28th Fiscal Law Course (5F-F12),

June 19-30: JATT Team Training.

you do not have a quota. .

June 19-30: JAOAC (Phase II)

July 10-14 U.S. Army Clalms Service Tralmng Semx-
nar.

July 12-14: 20th Methods of Instruction Course

July 17-19: Professional Recruiting Training Seminar,

July 17-21: 42d Law of War Workshop (5F-F42).

July 24-August 4: 119th Contract Attorneys Course
(5F-F10). :

July 24- September 27: 119th Basic Course (5 27-C20)
July 31-May 18 1990: 38th Graduate Course (5-27-
C22). -

August 7-11: Chief Legal NCQ/Senior Court Reporter
Management Course (512-71D/71E/40/50).

August 14-18: 13th Criminal Law New Developments
Course, (SF-F35).

September 11-15: 7th Contract Claims, Litigation and

'Remedies Course (SF-F13), -

3. Civilian Sponsored CLE Courses

August 1989

-4 PLI Introduction to Quahfled Pension and Profit
Sharing, Chicago, IL.
6-11: AAJE, The Many Roles of a Judge and Judiclal
Liability, Palo Alto, CA.
10-11: PLI, Accounting for Lawyers, San Francisco,
CA.

10-11: PLI, Non-Qualified Deferred Compensation

Plans, Los Angeles, CA.
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10-12 PLI, Acqursmons and Mergers San Francrsco,

13 18: AAJE, Constructive and Creatlve Judrcral
{ 'hange, Colorado Springs, CO.

14-18: ALIABA ‘Land Use Instrtute, “San Francisco,
CA. .
17-18: ALIABA, “Superadvanced”Pensron Compensa-
tion Program, San Diego, CA.

17-18; PLI, Accountants Lrabrhty, Los Angeles, CA.

17-18: PLI, Creative Real Estate Financing, San Fran-
cisco, CA. =
17-18: PLI, Proof of Damages, New York, NY.

'20-25: NJC, Admlmstratrve Law: High Volume Pro—,

ceedmgs, Reno, NV,

:21-23; ALIABA, Colorado Sprlngs Tax Institute, Col-
orado Springs, CO.

-21-25: AAIJE, :Career - Judicial Wrrtmg Programs—
Appellate, Colorado Springs, CO. '

21-25: AAJE Domestrc Relauons .Colorado Springs,
CO.

27- September 1: NJC Dlspute Resolutron, Reno, NV..

For- further information on ¢ivilian courses, please

contact the institution offering the course. The addresses -

are -listed in the February 1989 "issue: of The Armyv

Lawyer.
*Please note—new addition for June 1989.

-2-9: NCDA, Executive . Prosecutor Course, Houston -

TX.

Current Materlal of Interest

1. TJAGSA Matenals Avaflable Through Defense Tech-
nical lnformation Center

Each year, TTIAGSA publrshes deskbooks and materi-

als to:support resident instruction. Much of this material
is useful to judge advocates -and government civilian
attorneys who are not able to attend courses in their
practice areas. The School receives many requests each
year for these materials. Because such distribution is not
within the School’s mission, TIAGSA does not have the

f’*esources to provide these publications.

In order to provide another avenue of availability,
some of this material is being made available through
the Defense Technical Information Center (DTIC).
There are two ways an office may obtain this material.
The first is to get it through a user library on the
installation. Most technical and school libraries are
DTIC “‘users.”” If they are ““school’’ libraries, they may
be- free - users. ‘The “second ‘way is for the office or
organization to become a government user. Government
agency users pay five dollars per hard copy for reports
of 1-100 pages and seven cents for each additional page
over 100, or ninety-five cents per fiche copy. Overseas
users may obtain one copy of a report at no charge. The
necessary information and forms to become registered as

a user may be requested from: Defense Technical Infor-

mation Center, Cameron Station, Alexandria, VA 22314-
6145, telephone (202) 274-7633, AUTOVON 284-7633.

Once registered, an office or other organ'ization may

open a deposit account with the National Technical

Information Service to facilitate ordering materials. In-

formation concerning this procedure will be provided

when a request for user status is submitted.

Users are provided biweekly and cumulative indices.
‘These indices are classified as a single confidential

document and mailed only to those DTIC users whose -

organizations have a facility clearance. This will not
fect the ability of organizations to become DTIC
crs, nor will it affect the ordering of TJAGSA
publications through DTIC. All TIAGSA publications
are unclassified and the relevant ordering information,
such as DTIC numbers and titles, will be published in
The Army Lawyer.

The followmg 'TIAGSA - publrcatrons are avarlable
through DTIC. The nine character identifier beginning
with the letters AD are numbers assigned by DTIC and
must be used when ordering publications.

Contract Law

Contract . Law, Government Contract'-'

.JAGS-ADA-85-5 (315 pgs).
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AD BI112101
Law Deskbook Vol 1/ JAGS-ADK-87-1
r - (302 pgs). . .
AD B112163 Contract Law, Government Contract
‘ Law Deskbook Vol 2/ JAGS-ADK-87-2
. (214 pgs).
AD B100234 Fiscal Law Deskbook/JAGS-ADK-86-2
L (244 pgs).
AD B100211 - Contract Law Seminar Problems/JAGS--
ADK-86- l (65 pgs). )
v Legal Assistance .
AD:A174511 . Administrative and Civil Law, All States
Guide to Garnishment Laws & Procedures/ ;
. JAGS-ADA-86-10 (253 pgs).
AD B116100 - Legal Assistance Consumer Law Gurde/
- JAGS-ADA-87-13 (614 pgs). o
AD B116101 .. Legal Assistance Wills -Guide/ JAGS- ,
o ADA-87-12 (339 pgs). : »
AD B116102 Legal Assistance Office: Admmlstratron
, Guide/JAGS-ADA-87-11 (249 pps).
AD B116097 Legal Assistance Real Property Guide/
: \ "JAGS-ADA-87-14 (414 pgs). . -
AD A174549 All States Marriage & :Divorce Gurde/ .
JAGS-ADA-84-3 (208 pgs). -
AD B089092  All States Guide to State Notarial. Laws/
JAGS-ADA-85-2 (56 pgs). L
. AD B093771 All States Law Summary, Vol I/JAGS—
ADA-87-5 (467 pgs). - }
AD B094235 All States Law Summary, Vol I1/JAGS-
ADA-87-6 (417 pgs).
AD B114054 All States Law Summary, Vol III/JAGS-
. ADA-87-7 (450 pgs).
AD B090988 Legal Assistance Deskbook, Vol I/JAGS-
ADA-85-3 (760 pgs). :
AD B090989 Legal Assistance Deskbook, Vol II/
JAGS-ADA-85-4 (590 pgs).
AD B092128 USAREUR Legal Assistance Handbook/




AD B095857 ..

AD B116103

AD B116099
AD B124120

, . ADA-88-2(65 pgs).
AD-B124194 ;

AD B108054 -

AD B087842
AD B087849

AD B087848

AD B100235

AD B100251
AD B108016

AD B107990
AD B100675
AD A199644

AD B087845
AD 'B‘08'7846 4

Proactive Law Matenals/JAGS-ADA 85-
9 (226 pgs).

‘Legal Assistance Preventnve Law Serles/

JAGS-ADA-87-10-(205 pgs). :
Legal: Assistance Tax' Informatlon
Series/JAGS-ADA-87-9 (121 pgs). ‘
Model. Tax Assistance Program/JAGS-

1988 - Legal Asslstancek Update/JAGS-
ADA-88-1

- Claims ..

‘Clalms Programmed Text/JAGS ADA-

87-2 (119 pgs).

Administrative and Civil Law

Environmental Law/JAGS- ADA 84-5
(176 pgs).

AR 15-6 Investigations: Programmed
Instruction/JAGS-ADA-86-4 (40 pgs).
Military Aid to Law Enforcement/JAGS-
ADA-81-7 (76 pgs). :
Government . Information: Practlces/

‘JAGS-ADA-86-2 (345 pgs).

Law - of Military Installauons/JAGS-
ADA-86-1 (298 pgs).
Defensive Federal ngatlon/JAGS-
ADA-87-1 (377 pgs).

"Reports of Survey and Line of Duty

Determmauon/JAGS ADA- 87 3 (110

pgs)-

Practical Exercises’ in Administrative and
Civil Law and Management/JAGS ADA-

" 86-9 (146 pgs).

The Staff Judge Advocate Officer Man-
ager’s Handbook/ACIL ST-290. A

- Labor Law

Law: of Federal . Employment/JAGS-
. ADA-84-11(339 pgs). .
.Law "of Federal Labor-Management

Relations/ J AGS-ADA-84-12 (321 pgs).

Developments, Doctnnc & therature

AD '3124193

Military Cxtatlon/ JAGS- DD 88 l (37
pgs} . : ‘

S

AD B095869

AD B100212

Criminal Law
Cnmmal Law: Nomudxcxal Pumshment

. Confinement & Corrections, - Crimes &

Defenses/JAGS-ADC-85-3 (216 pes’

Reserve Component Criminal Law PEs,

JAGS ADC- 86 1 (88 pEs).

The followmg CID pubhcatlon is also avallable,

through DTIC:

AD A145966 USACIDC Pam 195- 8, Criminal Investi-

gations, Violation of the USC in Eco-
nomic Cnme lnvestlgauons (250 pgs)

Those ordermg pubhcatlons are reminded that they are
for government use only.

. 2. Regulations & Pamphlets

Listed below are new publications and c¢hanges to
existing publications.

‘Number
AR 10-72 ,

CIR 25-89-1

CIR 385-89-1

CIR 601-89-1

PAM 25-30

PAM 350-100

PAM 360-402

PAM 608-4

© “Title

Field Operating Agen-

cies of The Judge Advo- :

cate General
‘Maintenance of Equip-

‘tems

Army Safety Actlonj

Plan A 5-Year Strategy
for Army Safety Excel-
lence .

Military Phys:cxan Ass’t_

Procurement Program,
Fiscal Year 1989 »
Index of Army Pubs
and Blank Forms
Extension Training-Ma-

Date
20 Feb 1989 .

-21 Feb 1989
ment for ' Sustaining | ‘ '
Base Informauon Sys-

24 Mar 1989

10 Mar 1989

31 Dec 1988 .

15 Feb 1989

terials Consolidated

MOS Catalog
Pocket Guide to Egypt

" A Guide for the Survi-

vors of Deceased Army

- Members

1988

23 Feb 1989

v #U. S, GNVERNMENT PRINTING orryll:t:-19;9;242-777-ueeoa
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