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On December 21, 1988, the Secretary of the Army, John O. Marsh, Jr., directed that The Judge Advocate
General establish a Center for Law and Military Operations at The Judge Advocate General’s School. .The
purpose of the Center is outlined in the memorandum that follows. The first Center symposium, to be attended
by mlllitgagry and civilian attorneys from the United States and allied and friendly countries, has been’ scheduled for*
Apri 0

The Center, currently co-located with the International Law Division of The Judge Advocate General’s School .
will be housed in the new addition to the School. The Director of the Center is LTC Dav:d E. Graham.

..,‘, ks "7)
'SECRETARY OF THE ARMY
WASHINGTON

21 December 1988‘

[

MEMORANDUM FOR THE JUDGE ADVOCATE GENERAL

SUBJECVT' ‘Establishment of a Center for Law and Military
Operations _ )

To ensure a more effective and comprehensive .
examination of legal issues associated with military
operations, you are directed to establish at The Judge

- -Advocate General's School, Charlottesville; Virginia,
a Center for Law and Military Operations. ‘

The principal .purpose of this Center will be the
ongoing examination of legal issues associated with
the preparatiOn for, deployment to, and conduct of mili-
tary operations. Toward this end, and as an integral
part of it miSSion the Center should periodically
host working ‘seminars and topical lectures for military
judge advocaﬂés, civilian attorneys, and legal scholars '
‘from the United States and from allied and friendly .
countries around the world. 1In addition, the Center.
should publish appropriate articles, monographs, and
papers.. |

It is. mylbelief that the development of a close v
professional and workling relationship between U.'S. and
allied attorneys in the area of operational law will
prove to be- ve{ able to the effective resolution of

- legal issués which arise in the overseas operational
" environment. | ‘The activities of the Center will contrib- .
~ute. significantly to the' achievement of this goal

, This Center should be established at the earliest
possible time. Available personnel and funding support
will be utilized to both effect and sustain the Center
and its programs additional personnel and funding

requirements wi'll be identified as the Center develops.

P

{ 4-.‘
Yoy

0. Marsh Jr
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REPLY YO | . ..¢ . R
ATTENTION OF

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Malpractice Protection for National Guard Personnel
Providing Legal Services-Policy Memo 89-2

i

1. Recent visits with Army National Guard Judge Advocates _
have generated questions concerning the scope of the immunity -
protections provided by 10 U.S.C. 1054, the statute which ﬁ’f
provides DOD attorneys and legal staff members with personal
legal malpractice protection similar to that accorded medical
care providers under the Gonzales Act, 10 U.S.C. 1089.
Particular concerns include whether Department of Justice
representation would be provided when a malpractice suit
arises out of the delivery of legal services by National
Guard personnel serving in a title 32 status as members of
the State units as opposed to duty under title 10 as members
of the National Guard of the United States, i.e., in their
federal status.," o . ; :

2. The scope.of the protections provided‘by;IOxU,S,C. 1054
is broad. The Federal Tort Claims Act as amended, 28 U.S.C.
2671, includes National Guard members engaged in title 32
training within the definition of "employee.of the "
government." ‘'In matters outside the scope of the Federal
Tort Claims Act, National Guard personnel serving in a title
32 capacity generally obtain representation from the attorney
general of their state and not the United States. However,
10 U.S.C. 1054 expressly requires Department of Justice
representation -for National Guard personnel providing legal
services in-a title 32 or title 10 status and limits the
applicationof the FTCA exceptions so that claimants could
recover under the FTCA for legal malpractice. Accordingly,
the "in scope” delivery of legal services by National Guard
personnel whether based upon either title 32 or title 10
orders is protected by 10 U.S.C. 1054. This includes.
representation and removal to federal district court. f

3. If»National Guard legal services personnel arerserving
under other than: title 10 or title 32 orders, they must look
to the law of their state to address questions of both
representation énd immunity :

WILLIAM K. SUTER
Major General, USA
Acting The Judge Advocate General

(

APRIL 1989 THE ARMY LAWYER o DA PAM 27-50-196




Memorandum of Law: Status of Certain Medical Corps .
~and Medlcal Servrce Corps Offlcers Under the Geneva Conventlons

The Internauonal Affatrs Dzvzston, OTJAG recently forwarded the following memorandum o the Army s Dzrector
of Health Care Operations. It responds to a request to clarify the status, under the relevant Geneva Convention, of
medical personnel not  exclusively engaged in patient care. Because of the frequent questions received at TJIAGSA
regarding this sub_/ect the memorandum_ is reprinted in its entirety. While it addresses employment of medical
personnel under procedures unique to the Army, its legal rationale and conclusions apply equally to all services. As

noted, the Judge Advocate Generals of the Navy and Air Forc‘e have concurred in the content and conclusions of the
memorandum.

DAJAIA . L .

MEMOllANDUM FOR: DlRECTOR ‘HEALTH. CARE Ol’ERATIONS tDASG-HCZ)

SUBJECT: Status of Certain Medical Corps and, Medrcal Servrce Corps Officers Under the Geneva Conventions
1. Reference. DASG-HCZ memorandum dated 30 Septemher 1988, same subject.

2. The reference requested elarlﬁcatllon of the status under the Geneva Conventron for the Amelioration of the Condmon ol' the Wounded and Sick in Armed

Forces in the Field of August 12, 1949 (GWS), of certain U. S. Army medical personnel serving in positions not stnetly related to patient care. Specrﬁc srtuauons
which have raised these questions are: T . . .

a. Medical Service Corps (MSC) olﬁeers now. serve as commanders of fire support bases (FSBs) with responslblhty for base/base cluster defense as well as
command and control of medical and nonmed.lcal umts MSC officers and Army Medical Department (AMEDD) noncommissioned officers are also serving as stal'f
officers within the FSB with responsrblllty for planhing and st supervising the logistics support for a combat maneuver brigade as well as during the rear battle

b. The medical company commander, a phystctan. and the executive officer, an MSC officer, by nature of their positions and grade, may be detatled as convoy
march ‘unit commanders. In this position they would be iresponsible for medical and nonmedical unit routes of march, convoy control, defense, and repulsing
attacks. .

¢. MSC officers and other Army officers and warrant officers who are qualified helicopter pilots but who are not permanently assigned to-a dedicated medical
aviation unit devote (e.g.) one day or a portion thereof to ﬂymg medical evacuation helicopters, but fly helicopters not bearing Red Cross markings on standard
combat missions on alternate days.

3. Article 24 of the GWS provides special protection’ for ‘‘[mjedical personnel excluslvely engaged in the search for, or the collection, transport or treatment of the
wounded or sick, or in the prevention of disease, [and) staff exclusively engaged in the administration of medical units and establishments . . femphasis
supplied).” Article 25 provides limited protection for. [mjembers of the armed forces specially trained for employment, should the need arise, as hosprtal orderlies,
nurses or auxiliary stretcher- bearers in'the search for'or the collectlon. transport or treatment of the wounded and sick.. tf they are carrying out those duties at the
time when they come into contact with !he enemy or fal) into his hands [emphasis supplied].” ‘

4. There are two forms of protection, and they are separate and distinct. The first is protection from intentional attack if medical personnel are identifiable as such
by an enemy in a combat environment. Normally this is facilitated by medical personnel wearing an arm band bearing the Distinctive Emblem of the Red Cross or
Red Crescent, as provided for in articles 40 (article 24 pers sonnel) and 41 (article 41 personnel), GWS, or by their employment in a medical unit, establishment, or
vehicle (including medical aircraft and hOSpltal ships) ithat Hisplays the Distinttive Emblem, a3 prescrlbed in article 42, GWS, and articles 41-43 of the 1949 Geneva
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Foroes at Sea. Persons protected by article 25 may wear
an arm band bearing a miniature Distinctive Emblem l)nly whlle executing medical duties. ;

5. The second protection provided by the GWS pertains tg medlcal personnel who fall into the hands of the enemy. Article 24 personnel are entitled to ‘‘retained
person” status, as provided in article 28, GWS. They'ar¢ not deemed io' be prisoners of war, but otherwise benefit from the protections of the 1949 Geneva
Convention Relative to the Treatment. of Prisoners of, (War (GPW). They are authorized to carry out medical duties only, and “shall be retained only in so far as the
state of health, the spiritual needs and the number o" prisoners of war require.”’ (Article 28, GWS). Under article 29, GWS, article 25 personnel are prisoners of
war, but shall be employed on their medical duties in 50, far as the need arises. They may be required to perform other dut)es or labor, and they may be held until a
general repatrratnon of prisoners of war lS accomphshed Upon the cessation of hostilities. )

6. Some medical personnel may fall into each of the uategorles identified in artlcles 24 and 25, depending on their duties at the. time. While.only article 25 refers to
nurses, the official commentary to the GWS prepa.red lay the International Committee of the Red Cross makes it clear thal nurses are article .24 personnel if they
meet the “‘exclusively engaged’’ criteria of that article. Jean S. Pictet, Commentary on the Geneva Convemion Jor the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field (Geneva, 1952), p. 218.. In some armies, however, nurses serve as' ammunition bearers until such time as it ‘becomes
necessary for them to carry out their medical dutres,‘The latter do not meet the “‘exclusively engaged’" criteria of. article 24, but (by the terms of article 25) are
entitled to protection from intentional a tack if they a.re tarrymg out their medical duties at the time they come mto contact with the enemy.

" 7. Until recently. medical services personnel in the mlm'ed semces of ‘the United States have been regarded as “‘staff exclusrvely engaged in the admlmstratlon of
medical units and establishments,” 'entitled to the i protecuon contained in articles 24 and 28, GWS. While the duties of some MSC officers, AMEDD
noncommissioned officers, and other Medical Corps peruonnel have been amended as noted in paragraph 2 of this memorandum, MSC officers in the Navy and Air
Force continue to serve exclusively in posmons related to. the administration of medical units, establishments; and vehicles. In fact, article 0845 of the U.S. Navy
Regulations expressly permits medical personnel to execute medlcally related duties only. i R ) ; ' .

b l; i l‘

8. U.S. Army MSC officers, AMEDD noncommrssnoned officers, or other Medical Corps personnel serving in positions that do not meet the *‘exclusively engaged”’
criteria of article 24 are not entitled to jts protectionis: but, under article 25, are entitled to protectron from intentional attack during those times in which they are
‘performing medical support functions, This would:in¢ 1ude physicians who, while serving as medical company commanders, might be dctailed to perform the duties
specified in paragraph 2b. The pnnctpa] distinction other ithan wearing an arm band bearing the distinctive emblem, and the size of the Red ‘Cross thereon [as
prescribed in articles 40 and 41, GWS]) is that medical: persqnnel who do not meet the ‘“exclusively engaged”’ criteria of, amele 24, GWS, are not entitled to carry the
medical personnel identification card aut‘horrzed in article 40, GWS (in the U. S. armed services, DD Form 1934). Article'25 personnel (by that article) are entitled to
carry a special identification card, provrded it is not the hame as ths{ carried by article 24 personnel and that it specifies what special training they have received, the
temporary medical duties in which they ‘may be engaged. and ‘their authority for wearing the arm band bearing the Red Cross (article 41, GWS). If no such special- -
identification card is available, as is the case in the Umted States armed services, article 25 personnel must carry a standard military 1dent1flcatron card (DD Form
2A): As article 25 status affords no speclal treatment l.lpoh enpture there is no practical jusuficatlon for a special identification card. ’

9. The sole reason for possession of a medical 1dentrﬁcauon card is to entitle article 24 personnel to ‘‘retained status" and its perquisites, as llsted in paragraph §.

Although the provision regarding unconditional repa(tnanonof retained personnel repeats a ‘“‘matter of principle’” (Pictet, Commentary on the GWS, p. 235)
contained in the 1864 Convention for. the Amelioration of' the Condition of the Wounded in Armies in the Field (article 3), the 1906 Convention for the
Amelioration of the Condition of the Wounded an%;l Armies in the Field (article 12), and the 1929 Convention for the Amelioration of the Condition of the
Wounded and Sick in Armies in the Field (article 12),”In practice it is one of the least-respected: provisions of those treaties. The principle was “indifferently
applied”” during World War I, and honored on a minor scale only in World War II. Pictet, pp. 235-242. U.S. and ‘allied medical personnel captured during the

APRIL 1989 THE ARMY LAWYER ¢ DA PAM 27-50-196 5




'Korean and Vietnam Wars ‘hot only were denied early, unconditional repatriation, but ‘were denied their retained- status, Moreover, :even were an enemy L0 permit
unconditional repatriation, a very good case could be made for denial of its application 1o U.S. Army medical personnel, inasmuch as under the U.S. Army’s new
policy those persons ‘could return to combatant rather than medical duties. Hence the *‘retained status’ relinquished by MSC: officers, AMEDD noncommissioned
officers, and other medical personnel who must surrender their DD Form 1934 medical identification card because they do not meet the “‘exclusively engaged””

" criteria of article 24 exists more in appearance than fact. However, in order 1o, protect those medical personnel who do meet the stricter criteria of article 24, GWS,

'MSC officers, AMEDD noncommissioned officers, and other medical personnel not meeting the “‘exclusively engaged™ criteria of article 24, GWS, must exchange .
their medical personnel identification card (DD Form 1934) for the standard DD Form 2A military identification card. ' » AR !

[ . . KA W R N . ' . - . v FENRTN ' o A
10, A question remains as to when a MSC officér, AMEDD noncommissioned officer, or other medical personne! shifts from the article 24 medical personnel status
fo that of ‘article 25 personnel, and the duration of that change. The GWS and Commentary are silent on'this matter.. The description of duties contained in -
- paragraph 2 of this memorandum suggests that certain billets have been jdentified as those in which MSC officers, AMEDD noncommissioned -officers, and other
medical personnel may be called upon to perform nonmedical duties. If they have not been identified, it is incumbent upon the Office of the Surgeon General to o

identify them and provide for the relinquishment of the DD Form 1934 by the officer or noncommissioned officér upon assumption of that position. -

" 11. There exists no requirement for such relinquishment to be for the duration of a conflict. A nurse in a foreign army serving as an ammunition bearer (who, at
best, would be entitled to article 25 protection) hypothetically could be reassigned to a field or rear area hospital, at which time he or she would meet the
_*sexclusively engaged” criteria of article 24. The same is true for MSC officers, AMEDD noncommissioned officers, or other medical -personnel. An officer or :
noncommissioned officer serving in a billet that might require him or her to perform nonmedical duties (who, at best, would be entitled to article 25 protection)
could reassume full medical personnel status upon reassignment to a position in which he or she meets the *‘exclusively engaged’* criteria of article 24, GWS. i

12. With respect to a helicopter pilot who aliernates flying medical evacuation missions and conventional combat’ missions, such an individual is not emuitied to-
medical personnel status nor authorized to carry the DD Form 1934 medical identification card; he may not shift from carrying one identification card to another

depending on the day’s mission(s). The same is true with respect to reassignment, as discussed in the preceding paragraph. Reassignment must. be, in th,c,{i:‘ommqn;,,
usage sense of the word, i.¢., semipermanent, and not a revolving door through which an individual passes depending on his or her duties on'a panicu'lal; ‘;ja?"'. ‘Eilhe'r‘,.

. ‘practice woulkdbé inconsistent with the **exclusively engaged” criteria of article 24, and could place legitimate medical personnel at undue risk.

Y U SRR P

13. Conclusion, It is recommended that those billets be identified in which MSC officers, AMEDD noncommissioned officers, or other medical persbmmel ‘wonld not

be “*exclusively engaged in the search for.‘!, or the collection, transport or treatment of the wounded or sick, or in the prevention .of disease, for ‘acting as] staff -
exclusively engaged in the administration of medical units and establishments’ so that individuals serving in such billets may exchange their 'DD. Form 1934 -
identification card for the DD Form 2A card for the period in which they are so serving. This office is prepared to offer additional advice and assistance as required .

in accomplishment of this.

v

14, This memorandum Has been cd;)fdinated with the International Law Offices of The Judge Advocates General of the Navy and Air Force, ‘who concur with its

contents and conclusion.

- FOR THE JUDGE ADVOCATE GENERAL: - '

W!. Hays Parks
Special Assistant for Law of War ..

. Matters

. . A [
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. Letting Life Run Its Coiirse: Do-Not-Resuscitate Orders and -
| ' Withdrawal of Life-Sustaining Treatment = |

Lieutenant Colonel William A. Woodruff .

Introduction

As medical technology progressed to the point that a

patient’s vital ‘signs could be sustained almost indefi-
nitely, ‘society began to question the value of these
advancements. If the patient was permanently comatose,
unable to interact with the environment, unable to
communicate  with ‘others, unable to feel and appreciate

the soft touch of a loved one’s hand, and unable to

function at even a basic cognitive level, what purpose
was served by keeping the patient ‘‘alive’’?

These Questions ‘and the apparent conflict  between

scientific advances and ‘the essence of human life were .

brought into sharper focus on April 15, 1975, when an

emergency rescue team was summoned to help Karen
Ann Quinlan, a 20-year-old woman who had stopped .
breathing for two 15-minute periods. Upon arrival at the -

hospital, Karen had a temperature of 100 degrees, her
pupils were unreactive to light, and she was unresponsive

- -Senior Instructor, Administrative and Civil Law Division, TJAGSA :‘ ’ e

to. painful stimuli. Over the next several weeks she
developed a ‘‘sleep-wake’’ cycle and reacted to painful
stimuli, but remained respirator dependent and in a

.coma. Her physicians characterized her condition as a

“‘chronic persistent: vegetative state’® with -no real hope

.of return to a cognitive condition. ! " ©o

.Several months later, after Karen’s doctors refused to

-discontinue the respirator because they thought to do so

would violate accepted standards of medical practice,
Joseph Quinlan, Karen’s father, petitioned the New
Jersey Superior Court for appointment as Karen’s guard-
ian and asked the court for permission to disconnect the

. respirator.. The Superior Court denied the petition. 2In a

landmark' decision,” the Supreme Court of New Jersey
reversed, and held that Karen Ann Quinlan’s . privacy
rights under both the state and federal constitutions
outweighed the state’s interest in preserving -life and,
because she was incompetent, her father could exercise
that right for her. 3 The court also held that once the

! In re Quinlan, 70 N.J. 10, 355 A.2d 647, cert. denied sub nom., Garger v. New Jersey, 429 U.S. 922 (1976). .

2 [ re Quinlan, 137 N.J. Super. 227, 348 A.2d 801 (N.J. Super. Ct. Ch. Div. 1975).. .

3 In re Quinlan, 70 N.J. at 41-42, 355 A.2d at 664.
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treating physicians- determined, and ‘the ' hospital ethics
committee agreed, that there was no reasonable hope of
Karen emerging from : her comatose condition to ‘a

cogmtlve state, the respirator could be w:thdrawn Wlth-

out fear of any cnmmal or civil habnhty 4

Subsequent to the Qumlan decxsxon, thlrty-nme states
and the District of Columbia enacted ‘‘Living Will”
statutes, ‘‘Death With Dlgmty” laws, “Natural Death”
acts, or similar provxsxons in an attempt to remove the
uncertainty that forced Joseph Qumlan mto court. $

Generally speaking, the statutes -allow . individuals to

*physicians of their desires should they be in a terminal

-condition and/or comatose and mcompetent to decide

what medical treatment to accept 'or reject. ¢ In spite of
the leglslatnve activity, the courts have 'been mcreasmgly
involved in deciding when and under what circumstances

. life-prolonging treatment can be withheld or
~ withdrawn. 7 i :

As the practlce of wrxtmg ‘‘do-not-resuscitate’’ (DNR)

‘orders and withdrawing life support from terminally ill

patients became more accepted in the civilian commu-
nity, questions arose concerning the policy in Army

execute ““living wills”* or “advance directives”’ to inform hospitals. In 1978 the Army Health Services Command

“1d. at 5455, 355 A2d at 67172, S o .

$ Alabama Natural Death Act, Ala. ‘Code §§ 22-8A-1'to -10 (1981); Alaska Rights of the Terminally Ill Act, Alaska Stat. §§ 18.12.010 to .100 (1986),
'.Arlzona "Medical Treatment Decision Act, Ariz. Rev Stat. Ann. §§ 36-3201 to -3210 (1985); Arkansas Death With Dignity Act, Ark. Stat. Ann. §§
20-17-201"to -218 (1987); California Natural ‘Death ‘Act, Cal. Health & Safety Code §§ 7185-7195 (West Supp. 1988); Colorado Medical Treatment
Decision Act, Colo. Rev. Stat. §§ 15-18-101 to -113 (1987); Connecticut Death With Dignity Act, Conn. Gen. Stat. §§ 19A-570 to -575 (West Supp.
1988); Delaware Death With Dignity Act, Del. Code Ann. tit. 16, §§ 2501-2508 (1983); District of Columbia Natural Death Act, D. C. Code Ann. §§
62421 to +2430 (Michie Supp. 1988); Life-Prolonging Procedure Act of Florida, Fla. Stat. Ann. §§ 765.01-.15 (Harrison Supp.. 1987); Georgia Living
‘Wills Act; Ga. Code Ann. §§ 31-32-1 to -12 (1985 & Michie Supp. 1988); Hawaii Medical Treatment Decisions Act, Haw. Rev. Stat. §§ 327D-1 to -27
(1986 & Supp.-1987); Idaho Natural Death ‘Act, 1daho Code §§ 39-4501 to -4508 (1985 & Michie Supp. 1988); Illinois Living Will Act, Ill. Ann. Stat.
ch. 110 1/2, §§ 701-710 (West Supp. 1988); Indiana Living Wills and Life-Prolonging Procedures Act, Ind. Code Ann, §§ 16-8-11:1 to -22 (Michie
Supp. 1988); lowa Life-Sustaining Procedures Act, Towa Code Ann. §§ 144A.1-.11 (West Supp. 1988); Kansas Natural Death Act, Kan. Stat. Ann.
§§ 65-28,101 to -28,109 (1985); La. Rev. Stat. Ann. §§ 40:1299.58.1 to .10 (West Supp. 1988); Maine Living Wills Act, Me. Rev. Stat. Ann. tit. 22,
§§ 2921-2931 (West Supp. 1987); Md.: Health-Gen. , Code Ann. §§ 5-601 to -614 (Michie Supp. 1988); Mississippi Withdrawal of Life-Saving
Mechanisms, Miss. Code Ann. 55 41-41- lOl to -121 (Supp. 1987); Missouri Uniform Rights of the Terminally H! Act, Mo. Ann. Stat. §§
459.010-.055 (West Supp. 1988); Montana lemg Wlll Act, Mont. Code Ann. §§ 50-9-101 to -111, 50-9-201 to -206 (1987); Nevada Withholding or
Withdrawal of Life Sustaining Procédures Act,- Nev. Rev. Stat. §§ 449.540-.690 (1986); New Hampshire Terminal Care Document, N. H. Rev. Stat.
Ann. §§ 137-H:1 to :16 (Supp. 1987); New Mexico Right to Die Act, N.M. Stat. Ann. §§ 24-7-1 to -10 (1986); N.Y. Pub. Health Law §§ 2960-2978
(West 1988) (provides for do-not-resuscnate orders onl)'), North Carolina Right to Natural Death Act, N. C. Gen. Stat. §§ 90-320 to -323 (1985);
Oklahoma Natural Death Act, Okla. Stat. Ann tit. 63, §§ 3101-3111 (West Supp. 1988); Oregon Rights With Respect to Terminal llness Act, Or.
Rev. Stat. §§ 97.050-.090 (1984); South Carolina Death With Dignity Act, S. C. Code Ann. §§ 44-77-10 to -160 (Law. Coop. Supp. 1987); Tennessee
Right 10 Natural Death Act, Tenn. Code Ann. §§ 32-11-101 to -110 (Michie Supp. 1988); Texas Natural Death Act, Tex. Rev. Civ. Stat. Ann. art.
4590h, § 1-11 (West Supp. 1988); Utah Persénal Choice and Living Will Act, Utah Code Ann. §§ 75-2-1101 to -1118 (Michie Supp. 1988); Vermont
f'\ Terminal Care Document Act, Vt.:Stat. Ann. tit. 18, §§ 5251-5262 (1987); Virginia Natural Death Act, Va. Code Ann. §§ 54-325.8:1 to :12 (Michie
f ', Supp. 1987); Washington Natural Death Aét, Wash. Rev. Code Ann. §§ 70.122.010-.905 (West Supp. 1987); West Virginia Natural Death Act, W.
Va. Code §§ 16-30-1 to »10 (1985). Wisconsin Natural Death Act, Wis. Stat. Ann. §§ 154.01-.15 (West Supp. 1987); Wyo. Stat. §§ 35-22 101 to -109
(1988).

6 See Gelfand, Living Will Statutes: The Flrsl Decade. S Wis. L. Rev 737 (1987)

7 Sevemeen states and three federal district courts have dealt with the issues of wnthdrawmg or withholding life- prolongmg treatment since Qumlan
was decided. FEDERAL: Gray v. Romeo, 697.F. Supp. 580 (D.R.I. 1988); Ross v. Hilltop Rehabilitation Hosp 676 F. Supp. 1528 (D. Colo. 1987);
Tune v. Walter Reed Army Medical Center,: 602 F.i Supp. 1452 (D.D.C. 1985); ARIZONA: Rasmussen v, Fleming, 154 Ariz. 207, 741 P.2d 674
(1987); CALIFORNIA: Childs v. Abramovice, No.~ 4037920 (Cal. Ct. App. Nov. 30, 1988)(WESTLAW 1988 WL 127111); Conservatorship of
Drabick, 200 Cal. App. 3d 185, 245 Cal. Rptr. 840" (1988); Bouvia v. Superior Ct., 179 Cal. App. 3d 1127, 225 Cal. Rptr. 297 (1986); Bartling v.
Glendale Adventist Medical Center, 163 Cal.. App. 3d 186, 209 Cal. Rptr. 220 (1984); Barber v. Superior Court, 147 Cal. App. 3d 1006, 195 Cal.
. Rptr. 484 (1983); Dority v. Superior Court., 145 Cal. App. 3d 273, 193 Cal. Rptr. 288 (1983); COLORADO: Lovato v. Dist. Court, 198 Colo. 419,
601 P. 2d 1012 (1979); CONNECT]CUT* qudy v, ;Manchester Memorial Hosp., 40 Conn. Supp. 127, 482 A.2d 713 (Conn. Super. Ct. 1984);
DELAWARE: In re Severns, 425 A.2d 156 (Del. Ch. 1980), FLORIDA: John F. Kennedy Memorial Hosp. v. Bludworth, 452 So. 2d 921 (Fla. 1984);
Satz v. Perlmutter, 379 So. 2d 359 (Fla. 1980); Wons v. Public Health Trust, 500 So. 2d 679 (Fla. Dist. Ct. App. 1987); Corbett v. D’Alessandro,
487 So. 2d-368 (Fla, Dist. Ct. App.), review denied, 492°So. 2d 1331 (Fla. 1986); In re Barry, 445 So. 2d 365 (Fla. Dist. Ct. App. 1984); GEORGIA:
In re L.H.R., 253 Ga. 439, 321 S.E.2d 716 (1984); [OWA: Morgan v, Olds, 417 N.W.2d 232 (Iowa Ct. App. 1987); LOUISIANA: In re P.V.W., 424
So. 2d 1015 (La 1982); MAINE: In re Gardner. 534 A 2d 947 (Me. 1987); MASSACHUSETTS: Brophy v. New England Sinai Hosp., 398 Mass
417, 497 N.E.2d 626 (1986); Custody of a Minor, 385'Mass. 697, 434 N.E.2d 601 (1982); In re Spring, 380 Mass. 629, 405 N.E.2d 115 (1980);
Superintendent of Belchertown State School v. Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977); In re Hier, 18 Mass. App. Ct. 200, 464 N.E.2d 959,
review denied, 392 Mass. 1102, 455 N.E.2d 261 (1984); /n re Dinnerstein, 6 Mass. App. Ct, 466, 380 N.E.2d 134 (1978); MISSOURI: Cruzan v.
Harmon, Mo. Sup. Ct. No. 70813 (Nov. 16, 7988), 57 U,S.L,W. 2324, 1988 WL 122100; MINNESOTA: In re Torres, 357 N.W.2d 332 (Minn. 1986);
NEW JERSEY: In re Jobes, 108 N.J. 394, 529 A.2d 434 (1987); In re Peter, 108 N.J. 365, 529 A.2d 419 (1987); In re Farrell, 108 N.J. 335, 529
A.2d 404 (1987); In re Conroy, 98 N.J. 321, 486 A.2d 1209 (1985); lafelice-v: Zarafu, 221 N.J. Super. 278, 534 A.2d 417 (N.J. Super. Ct. App. Div.
1985); In re Requena, 213 N.J. Super. 443, 517 A.2d 869 (N.J. Super. Ct. App. Div. 1986); In re Visbeck, 210 N.I. Super. 527, 510 A.2d 125 (N.J.
Super. Ct. Ch. Div. 1986); In re Clark, 210 N.J. Super. 548, 510 A.2d 136 (N.J. Super. Ct. Ch. Div. 1986); NEW YORK: In re O’Connor, No. 312
(N.Y. Oct. 14, 1988), 57 U.S.L.W, 2241 (WESTLAW 1988 WL 107046); Veteran's Admin. Medical Center v. Harvey U., 68 N.Y.2d 624, 505
"N.Y.S.2d 70, 496 N.E.2d 229 (1986); In re Storar, 52 N.Y.2d 363, 420 N.E.2d 64, 438 N.Y.5.2d 266, cert. denied, 454 U. S 858 (1981); Delio v.
Westchester County Medical Center; 129 A.D.2d 1, 516 N.Y.S.2d 677 (1987); Eichner v. Dillon, 73 A.D.2d 431, 426 N.Y.S.2d 517 (1980); In.re Beth
_Israel Medical Center, 136 Misc. 2d 931, 519 N.Y. S 2d 511 (N.Y. Sup. Ct. 1987); Workmen’s Circle Home and Infirmary v. Fink, 135 Misc. 2d 270,
514 N.Y.S.2d 893 (N.Y.‘; Sup: Ct..1987); In re O'Brien, 135 Misc. 2d 1076, 517 N.Y.S.2d 346 (N.Y. Sup. Ct. 1986); Vogel v..Forman, 134 Misc. 2d
395, 512 N.Y.S.2d 622 (N.Y. Sup. Ct. 1986): Saunders v. State, 129 Misc. 2d 45, 492 N.Y.S.2d 510 (N.Y. Sup. Ct. 1985); Crouse Irving Memorial
Hosp., Inc. v. Paddock, 127 Misc. 2d 101, 485°N.Y,5.2d 443 (N.Y. Sup. Ct. 1985); A.B. v. C., 124 Misc. 2d 672, 477 N.Y.S.2d 281 (N.Y. Sup. Ct.
1984); In re Lydia E. Hall Hosp., 116 Misc. 2d 477,455 N.Y.S.2d 706 (N.Y. Sup. Ct, 1982); OHlO In re Milton, 29 Ohio St. 3d 20, 505 N.E.2d
/ : 255, cert. denied, 108 5..Ct. 79 (1987); Leachv.: Akron General Medical Center, 68 Ohio Misc. 1, 426 N.E.2d 809 (Ohio Comm. Pleas 1980),
PENNSYLVANIA: In re Estate of Dorone, SI7 Pa. 3, 534 A.2d 452 (1987); WASHINGTON: In re Grant.' 109 Wash, 2d 545, 747 P.2d 445 (1988);
In re Hamlin, 102 Wash. 2d 810, 689 P.2d 1372 (1984); In re Ingram, 102 Wash. 2d 827, 689 P.2d 1363 (1984); In re Colyer, 99 Wash. 2d 114, 660
P.2d 738 (1983).
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. asked the Army Surgeon General if the Texas Natural

" Death Act applied to Army hospitals in Texas. The
Surgeon -General replred that the Act did not apply and
that Army policy did not allow DNR or withdrawal of
life support orders. ® ;

As more courts, legrslatures, and physicians recognized
the benefits of allowing patients to make these funda-
mental choices, the Army Surgeon General made several

. attempts to revise the Army policy. Each time a pro-
posed polrcy was staffed for legal review, The Judge
. Advocate General cautioned that it was at least possible
"that a physician withdrawing life support or failing to
order resuscitation could face criminal prosecutlon in
some circumstances. Apparently unwilling to subject
Army physicians to this risk, the Surgeon General did
not change the policy.

The Surgeon’ General’s reticence changed when the
President’s Commrssron for the Study of Ethical Prob-
lems in Medicine and - Biomedical and Behavioral Re-

-search recommended that institutions develop policies to

implement DNR orders in appropriate cases. ® Relying -

" upon the recommendations and reputation of the Presi-
"dent’s Commission, the Surgeon General decided to-
approach the DNR and withdrawal of life support
policies as separate issues, and in 1985 promulgated a
uniform  policy governmg 'DNR orders in’ Army
hospitals.- 1©

‘While the new DNR polrcy brought the Army in lme

‘with the civilian medical community’s emerging practice '
standards concerning resuscitation decisions, the Army °

policy still did not allow withdrawal of life support. !
The ink was hardly dry on the new DNR policy,
however, -when Mrs., Martha Tune,  the. 71-year-old

widow of an Army officer, entered Walter: Reed Army -

Medical Center on February 21, 1985, complaining of

shortness of breath and chest pain. !2 Her physicians -

ordered mechanical ventilation to treat her respiratory
problem. Subsequent diagnostic 'procedures revealed
fluid collecting around the heart, and laboratory exami-
nation of the flu1d mdlcated the presence of cancer.

‘Treatment with antibiotics:-and surgery restored normal
_heart function, but Mrs.. Tune developed adult respira-
‘tory distress .syndrome .(ARDS) and became: respirator

dependent.. Serial' x-rays suggested the presence of tu-
mors in her lungs. !* The combination of ARDS and
cancer made death a certainty, and the respirator. was

‘only ‘prolonging the ‘inevitable. Mrs. Tune asked ' the

physicians to remove the respirator and' allow her to'die.
Her doctors told her that if they had known the full
extent of her illness they would’ not have ordered the
respirator originally, but since she was ‘already on the
respirator, Army policy -did not allow wrthdrawal of
life-sustaining treatment. 14 '

On February 27, 1985, Mrs. Tune’s son filed a pro se
action in the District Court for the District of Columibia
seeking an order requiring Walter Reed to . remove Mrs.
Tune from the respirator. -After appointing ‘a ‘guardian
ad litem and satisfying himself that ‘Mrs. Tune: was

' competent, that' she had a terminal illness, and that she

understood ‘the consequences of her request, the judge
.ordered the hospltal offrcrals to remove: the resp1rator 13

The Tune case removed any latent doubts,about the
legality of withdrawing life support in federal facilities,
and shortly thereafter the Army Surgeon General pub-
lished a uniform polrcy allowing withdrawal of life-
sustaining treatment under specified circumstances. 16
The remainder of this article will discuss: the substance
of the Army’s DNR and withdrawal of life support
policies and will highlight areas that merit specral atten-
tion from judge advocates and ‘members of the health

" care team.

Do-Not-Resuscrtate Orders

A patrent who suffers cardiac or resprratory arrest in

.an Army hospital will be résuscitated unless there is a

written DNR order in the medical record. !7 In other
words, initiating resuscitation is automatic ‘and will only
be suspended when there is a written order to the
contrary This prohibits ‘‘slow codes’’ and “notrfy MOD
before coding’’ .practices that’ developed to avond the

policy agamst DNR orders s

(BRTR ’

5 etter,” HQDA DASG-PSA (l3 Dec 77) Ist: lnd 23 May 1978, subject Texas Natural Death’ Act, reprinted in Presrdent s Commrssron for the
Study of Ethical Problems in Medicin¢ and Blomedleal and Behavroral Research, Decrdmg to Forego Lifé-Sustaining Treatment Ethlcal Medrcal
and Legal Issues in Treatment Decxsrons 520-22 (1983). !

"Presrdents Commission for the Study of Ethical Problems in Medrcme and Bromedrcal and Behavnoral Research, Decrdmg to Forego
Life- Sustammg Treatment: Ethical, Medical, and Legal Issues in Treatment Decisions 248-55 (1983):fhereinafter Presrdent s Commlssron]

10 Army Reg. 40-3, Medlcal Servrces Medical, Dental, and Veterinary Care, chap i9 (l5 Feb 1985) [heremafter AR 40—3] ) " Yy ‘;'

'l Jd. para. 19-1b, . . . , :
12 Tupe v. Walfer Reed Army Medical Center, 602 F. Supp 1452 l453 (D D.C. l985) ST . - ,\~:\ : '
13 Id ‘ . ‘ . LT
Wi

'S fd. at1ase. ' o FE S P

16 Letter, HQDA, DASG- PSQ. 0 Aug. 1985, subject: Withdrawal of Life-Sustaining Treatment [hereinafter Withdrawal of Lifé-Sustaining
Treatment Letter] ' ‘ o L

17 AR 40-3, para.‘l9-3a.

18 tSlow codes™ and “‘notify MOD [medical officer of the day] before coding’ were informal agreements between the medical staff, patients; and
patients’ families to delay the initiation of cardiopulmonary resuscitation (CPR) in a terminally ill patient who arrested. By delaying the initiation of
CPR, the patient died before he could be resuscitated and placed on life support apparatus.. These practices were not limited to Army facilities, but
were common wherever written DNR orders were thought to be violations of law, policy, or: good medical. -practice.. See generally Younger,
Do-Not-Resuscitate Orders: No Longer Secret, But Still a Problem, 17 Hastings Center Rep. 24 (1987), Fried, Terminating Life Support: Out of the
Closet, 295 New Eng. J. Med. 390 (1976).
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Under the Army policy, a DNR order is appropriate

when a patient ‘‘will not benefit from resuscitation.’’ :19.

According to the' regulation,  patients who will not
benefit from  resuscitation: *‘include those who -are irre-
versibly,: terminally ill or those ina persistent chronic
vegétative state.’’ 29, Though' the regulation may seem to

allow a DNR order for patients who do not fit the.
definition of ‘‘irreversibly, terminally {lI’’ 2! or who are -

not in a “‘persistent or chronic vegetative state,”’ 22 other
provisions are more ‘restrictive. For example, ‘the regula-
tion provides that the’ “voluntary choice of a competent
and informed patient ‘who'is lrreverszbly, termmally ill

will detérmine whether cérdropulmonary resuscitation

will be undertaken.’” 23 Furthermore. before the order is
written the prognosis “must” be ' determmcd by the pa-
tient’s attending physrcxan hnd the chief of" the service or
the deputy commander for cllmdal services or his or her
delegee. > - Thus, the rcgulatxon 'requires that even the
competent patient fit 'the" 1rrevers1bly, termmally ill
prognosis before a DNR order is ‘appropriate. While this
is consistent with the Army policy governing’ wrthdrawal
of life support, 25 it has the potential of infringmg itpon
the patient’s right to refuse medical treatment. 26 The
regulation does recognize, however, that a . *‘competent
patient has the legal right to refuse medical treatment at
any time, -even -if it is, lifesaving.”’ 27.In;view of the

contradictory provisions of:the regulation, the “‘tough -

19 AR 403, para. 19-3b. .. | i
2 rg. :

case,” i.e., a non-terminal patient requesting -a DNR

order or refusing other lifesaving treatment, should be
resolved individually under the law of the state where the

_facility is located. 28 This usually involves: balancing the

government’s interest in preserving life, protecting inno-
cent third parties (especially children who are dependent

upon the patient), preventing suicide, and preserving the -
integrity and ethics of the medical profession against the

patient’s right to privacy, self—determination, and, in
approprlate cases, free exercrse of rehgron. 2

The DNR order is only an order to forego the‘

otherwise automatic initiation of cardiopulmonary resus-
citation; it does not alter other treatment decisions. 3 To
avoid possible confusion, physicians should write orders
for supportive care, the relief of pain, and other
treatment separately. 3! Only credentialed physicians who

are members of the medical staff may write DNR orders; -

residents and other doctors in graduate medxcal educa-
tion programs may not write DNR' orders 32 Like any
other aspect of medical care, the comp]etron of the
medical record is important. Army ‘policy requires that
the DNR be written on the order sheet, dated, and
signed. 33 Furthermore, the physician must ‘include in a
progress note an explanation of the rationale behind the
order. 3 The progress note must also disclose whether
the patient is -competent 33 and how the :competency

M An “1rrevers|b1y, terminally ilI"”’ patrent is any patlent with “‘a progressrve disease or m)ury known to termmale in death and where no additional
course of therapy offers any reasonable expectanon of remlss:on ** Id. para. 19-2¢c.

22 A “‘persistent or chronic vegetati e state’’ is a "chromc state of diminished consciousness resulting from severe generahzed brain injury in which
there is no reasonable possibility of mprovemem to a cogmtive state.” ld para. 19-2f,

2 Id. para. 19-6a (emphasis added).
24 Id. para, 19-2¢c.

25 See infra note 57 and accompanying text.

26 See, .e.g., Bouvia v. Superior Court, 179 Cal. App 3d 1127, 225 Cal. Rptr. 297 (1986) (hospital’s refusa.l to remove feedmg tube from
non- termmal quadnpleglc patlent wu:h a 15-year life expectancy wolated the patient’s right to refuse medlcal treatment).

27 AR 40-3 para. 19-3f. . .. i
28 Cf. id. para. 2-19f.

i

2 See, e.g., Wons v. Public Health Trust, 500 So. 2d 679 (Fla. Dist. Ct. App. 1986); St. Mary s Hosp: v. Ramsey. 465 So. 2d 666 (Fla. Dist. Ct.
App. 1985); In re E.G., 161 Ill. App. 765, 515 N.E.2d 286 (1987), appeal granted, 118 I1l. 2d 543, 520 N.E.2d 385 (1988); In re Brown, 478 So.2d
1033 (Miss, 1985); In re Farrell, 108 N.J. 335, 529 A.2d 404 (1987); In re Milton, 29 Ohio St. 3d 20, 505 N.E.2d 255 (Ohio 1987); and Gray v.
Romeo, 697 F. Supp. 580 (D.R.1. 1988), all holding that the patient’s interests outweighed the state’s interests. But se¢ Cruzan v. Harmon, Mo, Sup.
Ct. No. 70813 (Nov. 16, 1988), 57 U.S.L.W, 2324, 1988 ‘WL 122100 (Mo. 1988) (state’s interest in life outweighed privacy interests of incompetent
patient in a persistent vegetative state whose guardian sought to withdraw artificial feeding from his ward); In re A.C., 533 A.2d 611 (D.C. 1987),
reh’g granted and judgment vacated, 539 A.2d 203 (D.C. 1988) (caesarean section performed over the objection of the mother to save the life of the
fetus); In re Estate of Dorone, 517 Pa. 3, 534 A.2d 452 (1987) (in an emergency situation the court may temporarily appoint the hospital
administrator as guardian to consent to blood transfusions for an unconscious Jehovah’'s Witness patient).

39 AR 40-3, para. 19-3c.
3 pd.

32 Id. para. 19-3d.

3 Id. para. 194. .
M

3% A competent patient is an adult (18 years of age or over or emancipated as determined by state law) *‘who has the ability to communicate and
understand information and the ability to reason and deliberate sufficiently well about the choices involved.” Id. para. 19-2d. Minors below 14 years
of age are deemed incompetent and active duty soldiers 17 years old are deemed emancipated. Id. An incompetent patient is a minor (17 years of age
and under and not emancipated) or someone ‘‘who does not have the ability to reason and deliberate sufficiently well about the choices mvolvcd ”
Id. para. 19-2e.
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determination was reached. 3¢ The doctor must summa-

rize in the progress note discussions with the patient;"
family members, or legal guardian and. document .any .

review by the ethics panel. 37 The regulation specifically

prohibits asking the patient to:sign a release or consent -

form; 2® therefore, ‘a complete and thorough progress

note is critical in defending agamst any claim of lack of -

informed consent.

The voluntary choice of the compEtent and informed
patient determines whether 'a DNR order will be
written. 3° The Army policy encourages the medical staff

to discuss the various options with the patrent in
appropnate cases. 49 The policy also recognizes that

often a direct approach to such a sensitive and personal
matter is inadvisable and recommends a ‘‘general discus-
sion” of the patient’s preferences. ¢ If a “‘general
discussion’’ .leads to an informed and voluntary decision
to request a DNR order, the order may be written, If
neither the doctor nor the patient can address the issue
directly, the ordér should not be written. Iﬁ;f)mem@rds
the “general discussion’’ may be an appropnate way to

raise the issue with a patient, but it is not a substitute
for an informed and voluntary decision to forego,

cardropulmonary resuscitation.’

Once the competent patient elects to request a DNR
order, he or she determines whether family members will
be told of the decision. 42 If the patient does not want
family members to know of the decision, a disinterested
physician or nurse (one who is not a member of the
treatment team) will enter the request for confidentiality
in the medical record. 4* This procedure brings a neutral
player with a different perspective into the equation and

insulates the treatment team, to some degree, from the

conflicting interests of the patient and his or her family.

In any case, the decision of the competent patient wrll be_ 3

respected.

Resuscitation decisions for incompetent patients are a
bit more complicated. If an incompetent patient made
““firm and explicit”’ verbal or written directives regarding
resuscitation while still competent, the next of kin or

legal guardian and the medical staff should honor the
patient’s directives ‘‘unless there is reason to believe the

patient’s choice has changed or would change.” 4 Of

36 lncompeteney must be verrﬁed by chmcal assessment of mental and emouonal status Id para 19 2.

37 Id.

» 1

3 14, para. 19-6a.

4 Id, para.:19-6b. .
.

“2 Id. para. 19-6d.

Y.

44 Id. para. 19-Ta,
4 Id. para. 19-7d.

course,: if there is reason to believe that ‘the!patient’s
choice .has ' changed: or would 'change, it places: in
question the ‘“firmness’’ and-‘‘explicitness” of the origi-
nal . directives: Unfortunately, the regulation: offers no '
guidance on what factors the medical staff ‘and the next
of kin or legal guardian should consider in determining:
whether the patient’s chorce has changed ‘or would B
change Co oo ‘

Once the patient’s mcompetency has been estabhshed
the next of kin or legal guardran becomes the surrogate
decisionmaker. If the attendmg staff and the surrogate
decisionmaker agree that a DNR order is appropriate,
the order may be entered in the medrcal record. 45 If the
surrogate disagrees with the medical staff’s. recommenda-,
tion for a DNR order, the case must be referred to the
hospital ethics panel. 4 If the ethics panel resolves the
disagreement and all parties, concur in the appropriate-.
ness of the. DNR order, the order will be written. If an
agreement is not reached, the order will not.be written
and resuscitation will be mmated unless a court directs
otherwise, 47 P

If an incompetent patient has no‘n'ext ‘of kin, legal
guardian, or other person authorized under state law to
consent to medical - treatment for the patient and the
medical staff believes a DNR ‘order is appropriate, they °
should refer the case to the ethics panel and the deputy
commander for clinical services (DCCS). 48 The régula-
tion does not, however, tell either the ethics panel or the
DCCS what to do. Its silence on this issue may mean
that they become the surrogate decisionmaker. Prudence
dictates otherwise. If an incompetent patient does not
have a next of kin, legal guardian, or other person

" authorizéd to consent to medical treatment under state

law, the hospital should contact the local staff judge

‘advocate and seek his’ or “her assistance in’ having a

guardian appointed. This, of course, apphes to all
treatment decrslons not just to DNR orders. ‘

Withdrawal of Life-Sustaining Treatment

. The Army pohcy on'the’ withdrawal of life- sustarmngi
treatment was, in large measure, influenced by Tune v.
Walter Reed Army Medical Center 4° and the President’s

“6 The ethics panel is composed of at least two physrcrans, a nurse, a chaplam, and a representanve of the local staff Judge advocate Id para 19-2g

47 Id. para. 19-7d.
“® Id. para. 19-To.
4% 602 F. Supp 1452 (D. D. c 1985),
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S

Commission. ¢ The policy allows competent. patients in

a ‘““terminal condition” 3! or a “‘persistent or :chronic.

vegetative state’’ 52 to decline life-sustaining treatment..5?
It also allows the next of kin or legal guardian to decide
whether treatment should be' withdrawn if the patlent is
mcompetent 54

The basic philosophy underlymg the Army 5 pohcy for
vnthdrawal of life support is to support and sustain life
when it is reasonable:

The Army Medical Department Als commltted to
the principle of supporting and sustaining life when
it is reasonable to do so. ‘Life-supporting techniques
and the application of medlcal techn010gy may not
cure a patient’s disease or disability ‘or. reverse a-
patient’s course. Some patlents who ‘suffer 'from a
terminal illness and are incurable inay reach a point
where continued or additional treatment is not only
unwanted by the patient but medically, unsound. In
such cases, medical treatment does not prevent

~ death but merely ‘defers the moment of its occur-
rence. The attending physician must ‘décide whether
continued efforts constitute a reasonable attempt at
prolonging life or whether the pauent's illness has’
reached such a pomt that further intensive, or
‘extensive, care is in fact merely ipostponing the
moment of death which is otherwise ‘imminent. 55

Thus, under the Army pohcy, when medaeal intervention
or treatment will only artlfnc:ally delay -the death of a
patient in a persistent or ‘chronic vegetatwe state or
afflicted with a terminal condxtlon, sustaining life is no
longer reasonable and w1thdraWal of hfe-sustammg treat-
ment is appropriate. - SE S

The Army policy allows only “qualified patients,”
i.e., those who have a terminal condmon or are in a
persistent or chronic vegetanve state," to request with-
drawal of -life-sustaining treatment. The diagnosis and

s

50 President’s Commlssnon supra note 9

31 A “terminal condition’ is an “mcurable condition resultmg from injury or disease in which imminent death is predlctable with reasonable medlcal .

prognosis must be made and certified in writing by two -
physicians, one of whom must be the attending
physician. 6 As with the DNR policy; -allowing only -

certain patients the right to refuse treatment denies other

patients their right to decnde what medical treatment to .

accept or reject, 57

The policy for withdrawal of life support, llke the
DNR policy, recognizes the competent patient 58 as the
decisionmaker. ® The next of kin or legal guardian,

along with the attending physician, determines whether

to withdraw life support from an incompetent patient.
The policy directs a surrogate -decisionmaker to deter-
mine whether the withdrawal of life-sustaining treatment

will be in the “‘patient’s best interest.” 6! In determining.

the patient’s best interests, the Army policy directs the

surrogate to consider: ‘(1) relief of suffering, (2) quality .

as well as extent of life sustained, and. (3) ‘substituted

judgment doctrine’: What the patient would have wanted .

if competent.”” 62

Army policy requires -that the hospital ethics panel

review the case: 1) where there is doubt about. the
propriety of withdrawing life support; 2) where there is
disagreement among the treating physicians, among
members of the family, or between the treating physician
and family members; or 3) where an incompetent patient
has no next of kin or legal guardian. 63 The ethics panel
is an ad hoc ‘‘advisory committee’’ that draws members

from administration, medicine, nursing, pastoral care, -
social work, and the community. A representative of the .

staff judge advocate muSt be a member. 64

The Army pohcy defines ‘‘life-sustaining’’ treatment

s ‘“‘any medical procedure or intervention which serves

only to artificially prolong dying' . . Intravenous
therapies and lavage [sic] feeding are medical
interventions.’”’ 65 Treatment and procedures designed to
alleviate pain are not considered life-sustaining

certainty.”” Withdrawal of Life-Sustaining Treatment Letter, Encl., supra note 16 , para. 2b.

52 A “‘persistent or chronic vegetative state™ is a “*chronic state 6f diminished consciousness resulting from severe generalized brain injury in which:-
there is no reasonable possibility of improvement to a'cognitive state.’” /d. para. 2c.

33 Id. para. 4a.
* Jd. para. 3b.
% Id. para. 3a.
% Id. para. 2g.

%7 See supra notes 26- 28 and accompanying text.

38 The definitions of **competent’’ :and "mcompetent" are the same for wnhdrawal of life-sustaining treatment as they are for do-not- rcsuscuate .

orders. See supra note 35 .

3% Withdrawal of Life-Sustaining Treatment Letter, Encl., supra note 16 , para. 4a.’

% Id. para. 4b.
o 4.
2 Id.
3 Id. para. 2i.

% Id. Note that the membership of an ethics panel considering withdrawal of life support differs from that of a panel considering a DNR order. See

supra note 46 .

5 Id. para. 2a.
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treatment. 56 Thus, artificial feeding as well as mechani-
cal ventilation can "be drscontmued in approprrate
circumstances. 7

Once a decision to wrthdraw hfe sustammg treatment
has been made, the order must be documented in. the
patient’s medical records. The attending physician must

“enter the order, the date and time of the order, and his

or her legible signature on the order sheet. The progress
notes must include:

(1) A descrlptlon of the patrent s medical condmon‘
corroborating the prognosis, including reference to
any consultations relevant to the decision to termi-
nate. :

(2) A summary of discuSsions with the patient, NOK
or guardian concerning the medical prognosis and
the withdrawal of life-sustaining treatment,

3) The competency status of the patient/ and‘ the
basis for a finding of incompetency.

(4) The authority upon which the final decision is -
- based (e.g., competent - patient’s informed consent,
_Ethics Panel, court, etc.). 68 ..

A Potential Problems

In an area so filled with legal, medrcal ‘emotional,
ethical, sprrltual and phllosophrcal aspects, craftmg a
policy to satisfy all competing interests is v1rtually
impossible, Thus, the Army DNR and withdrawal of
life-sustaining treatment policies are not perfect. Careful
and caring implementation of the . policies, with .an

awareness - of . potential problem areas, will, ‘however,,

accommodate most concerns..

'The Ethics Panel

‘Both the DNR and the w1thdrawal of life- sustammg
treatment policies require ethics panels to become in-
volved in certain cases. Both policies limit the involve-
ment of the panel to those cases where there is an
incompetent patient and some doubt or disagreement as
to the propriety of a DNR order or withdrawal of life
support. Furthermore, the membership on the panels
established by the respective policy directives is not
consistent, and neither policy gives any real guidance as
to the role or function of the panel. Equally troubling is
the fact that over eighteen months after ethics panels

% Id.

were required in certain cucumstances, thrrty-three per-‘
cent of the Army hospitals respondmg to a survey had
not estabhshed them 69

The Presrdent's Commrssron for the Study of Ethlcal
Problems in Medicine and Biomedical and Behavioral:
Research identified four general functrons that an ethlcs
commlttee can serve: “

'They can review- the case to confirm the responsrble
physician’s diagnosis and prognosrs of a patient’s
medical condmon ‘ :

They can provrde a forum for discussing broader
social and ethical concems raised by a particular
case; such bodies may also have an .education role,
especially by teaching all professional staff how to
1dent1fy, frame, and resolve ethrcal problems.

They can be ‘a means for formulating pohcy and
gurdelmes regardmg such decisions. - -

Fmally, they ‘can Teview decrsrons made by others
(such as physrcrans and surrogates) about .the treat-
ment of specific patients or make such decisions
themselves. ™

By limiting the- mvolvement of ethrcs ‘committees to
situations where there is disagreement over the -propriety
of a DNR order or withdrawal of life support for an
incompetent patient, or, where there is no surrogate
decisionmaker for an’ incompetent patrent ‘the Army
policies offer little ‘guidance on the function of the ethics
committee. Arguably, it exists as a- decrs1onmakmg body
in the case of a patient without a surrogate. 7' When
there is a dispute over the propriety of a DNR' or
withdrawal of life support order, the panel’s role im-
pliedly is that of a forum for discussion that may lead to
agreement. Because the membership consists of other
than physicians, its role must extend beyond. merely
confrrmmg the diagnosis and prognosis. The vast major-
ity of respondents to a recent survey on ethics commit-
tees in Army hospitals thought the best use of the
committee was in an advisory or consulting role in’
dealing with treatment decisions for the terminally ill. 72

. Those responding also identified education, case review,

and policy interpretation as useful ethics committee

functions. 7

The experience of Madigan Army Medlcal Center’s’
ethics committee  illustrates the education, bioethical
policymaking and interpreting, and case review and.
consultation functions. 7* The Madigan committee per-

67 The Army policy includes ‘‘lavage feeding’ as life-sustaining treatment. ‘‘Lavage’” means to irrigate or wash out an organ, Dorland’s [Hustrated -
Medical Dictionary 716 (26th ed. 1981), and is not generally thought of as a way to provide nutrition. The policy probably intends to mclude
“‘gavage” feeding as life-sustaining treatment. ‘‘Gavage’’ means ‘‘forced feeding especially through' a tube passed into the stomach " Id. at 544 '

8 Withdrawal of Life-Sustaining Treatment Letter Encl., supra note 16 , para. 5a.

$ Carter, Medical Ethics Committee - A Survey of Army Hospitals, 153 Mil. Med, 426 427 ( |988)

7 President’s Commission, supra note 9 , at 160-61.

7! One of the documentation requirements for a withdrawal of life support order is indicating *‘the authority upon which the final decision is based
(e.g., competent patient’s informed consent, Ethics Panel, court, etc.).’”” Withdrawal of Life-Sustaining Treatment Letter, Encl., supra note 16 , para

Sa(4) (emphasis added).
72 Carter, supra note 69, at 428.
73 Id.

74 Madden, Reeder, Cragun, Krug, and Browne, Evolution of Military Ethics Committees, 152 Mil. Med. 613 (1987).
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forms its educational role by sponsoring formal and
informal presentations on bioethical issues. Formal pre-
" sentations range from workshops on particular issues to
*‘ethics rounds”” that use case studies to illustrate ethical
problems that arise in thehospital ‘setting. Inforinal
. teaching involves: collecting and sharing ethics literature
with the staff and ° engaging in informal discussions
about hypothetical ‘cases or actual - dilémmas. ¥ The

ethical ramifications “of: developmg and implementing

institutional policies dealing with the treatment ‘of ‘AIDS

patients, organ harvesting, and the allocation of limited -

hospital resources are uniquely suited to ethics. commit-
tee review. 76 Consultatron and case review. provides
members of the staff, patrents or panents families a
forum to discuss the dlfflcult 1ssues and’ decrsxons that

modern techriology places upon us. The committee does

not decide for the . patlent, but merely prov1des the
opportunity to discuss the issue and, if possible, reach a
consensus. Even though the : commlttee does not. decide
the question, the recommended or ,consensus ‘solution
can have a strong psychologrcal lmpact upon those who
must decide. 77 - .o

To perform any of these roles, however ethics ‘com-
mittees must be formally establrshed thelr existence
publicized, and their members trained.. Unfortunately,

the limited involvement of the committees gnvisioned by.

the current policies hardly provrdes the experience neces-
sary for the members to perform any of .their functrons
well. Hosprtal commanders who require . the ethics com-
mittee to review-all DNR and wrthdrawal of life support

decisions will help the committee acqurre valuable experi- -
ence so that when the diffi cult srtua’uons anse, e.g., a.

disagreement over the proprrety of wrmng a DNR order

or withdrawing life support, the committee will be able

to provide real assistance to the professionial staff, the
patient, and the patient’s fam1ly The current policies
almost guarantee that the ethics. commrttee w1ll have less
experience in dealing with these issues than -the profes-
sional staff and will be of little help with the difficult

cases. With the experience gained from greater involve-.
ment in a larger number of icases, the committee can.

perform: the educational and pollcy formulation roles
more- effectrvely LL IS L i

Selecting the Surrogale

The “‘next of kin’ or the patlent 5 legal guardran is
the surrogate decisionmaker under both the DNR and -

withdrawal of life support policies. Determining the

" Id at614.
76 Id

77 Id. at 615 (citing Cranford Hester, and Ashley, Institutional Ethics Committees: Issues of Confidentiality and Immunity, 13 Law, Med & Health -

Care 52 (1985)).

identity of the legal guardran is not . difficult; the -
individual - appointed by the approprrate court wrth\

authority to act for the patient is the one to whom the
medical staff should look for health care decisions. The
“next of kin’’ is a bit more elusive. Neither Army
Regulation 40-3 nor the withdrawal of life support policy
letter defines ‘‘next of kin.”. Intuitively, the spouse or
other close family member qualifies and is generally
looked to by the medical community to make .decisions

for incompetent patients. 7 But in selecting 'a surrogate

decisionmaker the question should not be: ‘““Who is the
next of kin?’’ Rather, we should ask: ‘“Who best knows
the patient’s goals, desires, -and preferences, and who is
most concerned about the patient’s welfare?”’ In most
instances this -person will be the spouse or other close
family member. The President’s Commission strongly

favors family members as surrogate declsronmakers be-

cause:

(1). The famrly is generally most concerned about
the good of the patient.

(2) The family will. also usually be most knowledge-
able about the patient’s goals, preferences, and
values.

(3) The family deserves recognition as an important
social unit that ought to be treated, within limits, as
a responsible - decisionmaker in matters that inti--
mately affect its members '

) Especially in a society in which many other -
traditional forms of community have eroded, partic-
ipation in a family is often an important dimension
“of personal fulfillment.

"(5) Since a protected sphere of privacy and auton- -
omy is required for the flourishing of this interper-

- sonal ‘union, institutions ‘and the state should be
reluctant to intrude, particularly regarding matters -
that are personal and on which there is a wide range
of opinion in society. 80

Perhaps the best surrogate decisionmaker, and one not

mentioned  in the Army policy, is an individual desig-

nated by the patient in a durable power of attorney, or

similar document, to make health care decisions in the

~event of the patient’s incompetency. 3 Looking to such

an individual gives full deference to the patient’s. auton-
omy and relieves the medical staff of the burden of
selecting the surrogate. Furthermore, an individual with
the foresight to appoint a decisionmaker has probably

78 This does not mean that re\newmg cases is the only, or even the best way for an ethics committee to develop expemse In fact, education of the
committee is required before they can assist in case review or perform any of their other functions. See Madden, Reeder, Cragun, Krug, and Browne,
supra note 74, at 613. (*‘Committee members must be educated in basic phrlosophlcal concepts, current bioethical problems, and the mechanics of

commrttee l'uncuonmg .

7 See Deardorff, Informed Consent Termination of Medical Treatment, and the Federal Tort Claims Act - A New Proposal for the Military Health

‘ Care System, 115 Mil. L. Rev. 1, 40-43 (1987).

8 See President’s Commission, supra note 9 , at 128.

81 See, e.g., Cal. Civil Code §§ 2430-2500 (West Supp. 1987); Ney. Rev, Stat. §§ ,449.8()0—449.860 (Michie Supp. 1987); Unif. Prob. Code § 5-501.
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made. clear his or her desires regarding the types of
treatment to accept or reject. This bit of plannrng eases’

the burden on both the doctor and the decisionmaker
and ensures that the patient’s desrres wrll be paramount.

There are some crrcumstances when the medical staff
must select another. surrogate. This may occur when: 1)
the apparent surrogate evidences interests that conflict
with those of the patient; or 2) there are indications that
the surrogate does not have the patient’s - welfare and
wishes -at heart, or is not aware of or intends to
disregard -the patrent s values, desires, or expressed
wishes. 82 Although it is the medical staff that selects the
surrogate, 83 the judge advocate must be available to
assist in identifying- disqualifications in :the presumed
surrogate and in designating an ‘appropriate surrogate.
This assistance may take the form of advising the
physician to continue supportive care until a court
appoints a guardran to act for the patrent If the
apparent surrogate‘is the legal guardian or is designated
through a power of attorney, court action may be
required to appoint a new surrogate.

Both the DNR and withdrawal of life support policies
require consultation with the ethics panel if an incompe-
tent patient has no legal guardian or next of kin and the
attending physwlan thinks a DNR or withdrawal of
support order is appropriate. 8 While neither policy
specifically dictates that the ethics panel becomes the
decisionmaker in these cases, it can certainly be inferred.
The President’s Commission noted the difficult and
cumbersome process of obtaining judicial appointment
of a guardian and recommended that health care institu-
tions develop policies to designate ‘surrogates for patrents
without close family. 85 In spite of this fact, however, in
the absence of legislation or a specific policy that clearly
and unequivocally sets out the standard to follow, DNR
and, withdrawal of life support orders should not be
written for incompetent patients:who. do not have an
approprlate surrogate decisionmaker.. In light of the
seriousness of the decision at stake, ‘it is unjustified to
infer from the ambiguities in the current policy that the
ethics panel becomes the surrogate decisionmaker in
these cases: The better course is to continue medical
treatment and seek judicial  appointment of a
guardian. 8 Judge advocates must know the applicable
law and procedure in their respectrve jurisdictions and be
prepared to -advise and assrst in obtaining approprrate
judicial:action.

82 ¢o0 President’s Commission, supra note 9 , at 128-29.

83 See id. at 127.

Deciding for the Incompetent

. There can be no greater responsibility than making a
life or death decision for another. The surrogate deci-
sionmaker, who by definition shares. a close bond with
the patient, 87 must make decisions while under tremen- .
dous emotional strain. Because of the seriousness of the
decision and the emotional involvement of the decision-
maker, the law should provide a decisional framework..
Unfortunately, the Army polrcy does little to aid the.
surrogate decisionmaker.

The Army DNR policy specrfrcally directs surrogate
decisionmakers to follow explicit verbal or written direc-
tives made by the patient while competent unless there is
reason to believe that the patient’s choice has changed 88
Thus, living wills executed under state law will serve as
evidence of the patient’s wishes. This approach gives full
deference to the patient’s rights of self-determmatlon
and privacy and lightens the burden on the decision-
maker. But where the patient has not' made “firm and
explicit . . . directives,”” 8 the policy leaves the surrogate:
scant gurdance In this instance, the regulation merely"
provrdes that ‘‘[a]fter assessment of -the. benefits” a
DNR order may be entered if there is agreement between
the next of kin and the patient’s physicians. %

The policy for withdrawal of life support, on the other
hand, does not mention the effect -of a prior verbal or
written expression and directs the surrogate to make a
decision based upon the patient’s ‘‘best interest.”” % In
determining the patient’s ‘‘best interest,”’ the surrogate
should consider the: ‘(1) relief of suffering; (2) quality
as well as extent of life sustained, and; (3) ‘substituted
judgment doctrine’: What the patient would have wanted

if competent.” 92 Not only does this offer little real
guidance to the decisionmaker, it confuses two separate
decisionmaking models, the °‘‘best interest of the
patient’’ model and the ‘‘substituted judgment’’ model.

The ‘‘substituted judgment’’ standard requires 'the
decisionmaker to do what the patient would have done.
It gives maximum deference to the patient’s right of
self-determination even if that decision is not ‘objectively.
in the patient’s best interest. In other words, it is:the
patient’s definition of ‘‘best interest” that is respected,
rather than some objective standard. 9? As explained by
one court, the substrtuted judgment represents a Shlft in
emphasrs ’ :

84 AR 40-3, para. 19-7b; Wrthdrawal of Life- Sustammg Treatment Letter, Encl supra note 16 , para. 4b(3)

85 President’s Commission, supra note 9 , at 131-32.

86 See e.g., In re Hamlin, 102 Wash, ‘2d 810, 689 P.2d 1372 (1984).

87 Both the DNR and withdrawal of life support policy designate the “next of kin’* (or legal guardian if one has been appointed) as the surrogate
decrsronmaker See AR 403, paras. 19-3b and 19-7d; Wrthdrawal of ere-Sustammg Treatment Letter, Encl supra note 16 , » para, 4b

8 AR 40-3, para. 19-7a.
8 Id.
% Id. para. 19-7d.

9! Withdrawal of Life-Sustaining Treatment Letter, Encl., supra note 16 , para. 4b.

92 Id
%3 See generally. President’s Commission, supra note 9, at 132 33.
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away from a paternalistic view of what is ‘‘best!’
for a patient toward -a reaffirmation that the basic
question is what decision will comport ‘with the will
of the. person involved, whether that person be
competent or incompétent. As to the latter type of
person, ‘we concluded  that the. doctrine. of substi-
tuted judgment, while not wrthout iits shortcomings,
best served to emphasize the importance of honor-
ing the privacy and dlgmty of the individual. %4:

of course, in order to apply the ‘“‘substituted Judgment”
model, there must be some evidence of what the patient
would have decided. Prior oral or written directives are

the best evidence of the patlent’s ‘desires’ and should be”

grven effect. 95

The “best 1nterest" ‘model generally requires, the .

surrogate to consider such factors .as:-the relief of
suffering, the ‘preservation or restoration of function,
and ‘the quality and extent of the life sustained as viewed

by the patient. % The ‘‘quality of life’”’ component tries -

to determine the value of the patient’s life to the patient
and does not measure the value of life, by the extent of
the ‘patient’s ability to contrlbute ‘Ot produce in
society. #7

The confusion in the Army polrcres is mamfest The
DNR 'policy,” while deferring to the patlent s'desires if -
they are evidenced by oral or written dlrectlves, imposes’

a vague ““assessment of the beneﬁts" standard when
““firm and explicit”’ drrectlves are absent The policy for

withdrawal of life support purports td' 1mposelan objec-
trve ““best - interest’’ test but includés the subJectrve ‘

““substituted judgment’’ doctrine as only one ifactor to
_ consider. Both policies denigrate ' the patlent s right of
‘self-determmatron and leave surrogate decrsronmakers
with confhctmg guidance. Because the ' rssue m both ‘the
DNR 'and withdrawal of life support situations is ‘the

same, the decrslonmakrng standards should be uniform -

and grve maximum deference to patrent autonomy

The approach adopted by the New Jersey Supreme

Court . in In re Conroy % for making termination of
artificial feeding decisions for incompetent nursing home
patlents with serious and irreversible mental and physical
impairments and' a limited life expectancy provides a

useful model. The court created a decrsronmakrng hierar-
chy that deferred to the patient’s desires as much as

possible and resorted to objective criteria only when ‘

.evidence of the patient’s wishes was untrustworthy or
lacking completely. .

The first level of decisionmaking is a pure subjective
test, Under this standard the decisionmaker will make
the same decision -the patient would have made if
competent. The court noted that written directives in the
form of living wills or powers of attorney and oral
statements or directives were probative of what the
patient would decide if competent. % Reactions by the
patient to medical treatment administered to others, the
religious beliefs of the patient, and his or her decisions

regarding other aspects of medical care were also consid- -

ered by the court to give insight into the patient’s
decision. 1% Against this evidence, the decisionmaker.
must consider the remoteness, consrstency, thoughtful-
ness, and specrﬁcrty of the patient’s prior statements and
conduct in order to accurately assess their probative
value.

[A)n- offhand remark about not wanting to live

under -certain circumstances made by a person when

young and in the peak of health would not in itself

constitute clear proof twenty years later that he

would want life-sustaining treatment withheld under

those circumstances. In contrast, a carefully consid-
ered position, especially if written, that a person

had ‘maintained over a number of years or that he

had acted upon in comparable crrcumstances might

be clear evidence of his intent. 10!

For those patients for whom the evrdence of sub]ectwe
intent is remote or unclear, the -Conroy court allowed
removal of life-sustaining treatment if either of two
‘‘best interest”’ tests were met. The first test, a ‘‘limited-
objective test,” allows withdrawal of life-sustaining
treatment *‘when there is some trustworthy evidence that
the patient would have refused the treatment, and the
decisionmaker is satisfied that it is clear that the burdens
of the patient’s. continued life with the treatment out-

weigh the benefits of that life for him.’’ 102 The test

requires some trustworthy evidence of what the patient

% Brophy v. New England Sinai Hosp 398 Mass 4l7 431 497 N.E.2d 626, 633 (1986).

% If the patient has executed a living wrll or a durable power of attorney that spells out the pauem s wishes in the particular circumstances, the
surrogate really has no decision to make. The patient has already decided the issue and the surrogate and the medical treatment team need only to
implement the patient’s decision. Even though courts refer to this as *‘substituted judgment,”’ it is not a substitute for the patient’s judgment at all. -
The term should be reserved for those situations where the patient has not clearly decided the issueand the surrogate must consider all avarlable
evidence to determine what the patient would have decrded if he or she were competent. See infra notes 107-08 and accompanying text.

% President’s Commrssron supra note 9 , at 134-35.

97 See, e. g In re Conroy, 98 N.J. 321, 486 A.2d 1209, 1232 33 (1985) (‘‘We expressly dechne to authorize decision-making based on assessments of
the personal worth or social utility of another’s life,: or ‘the value of that life o others .To do so would create an intolerable risk for socially
isolated and defenseless people suffering from physical or mental handicaps.”). L ' i )

9 98 N.J. 321, 486 A.2d 1209 (1985).
* Id. at 1229-30.,
100 14, at 1230.

10} ld

192 14, at 1232, The Army withdrawal of life support “‘best interest”’ standard, whrch has both an objecuve and a SUbjeCllVC component, is essentially
the same as the Conroy ‘‘limited-objective’’ test. Unllj(e the Conroy test, the Army policy does not set out the benefits and burdens that should be '
balanced.
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would have decided, even though that evidence, standing
alone, is- insufficient to'-satisfy the pure -subjective
standard. Furthérmore, the décisionmaker ‘must also find
that the treatment in question would ‘‘merely prolong
the patient’s suffering and not provide him-with any net
benefit.”’ 19 Determining whether the treatment provides
a ‘‘nét benefit’’ requires ‘an'evaluation. of the' degree,
expected duration, and constancy of pain and suffering
with and without the life-sustaining treatment, and the

possibility that the pain and suffering could be reduced
or controlled by drugs or means other than termmatmg

life support. 104

For those situations where there 1s no trustworthy
evidence of what the patient would have decided, the
Conroy -court devised yet:a -third test. Under this
‘“‘pure-objective’”
may be withdrawn when, *,

as under the limited- objective test the net burdens
of the patient’s life with the treatment . . . clearly
and markedly outweigh the benefits that the patient
derives from life. Further, the recurring, unavoid-
able and severe pain of the patient’s life with the
treatment should be such that the effect of adminis-
tering life-sustaining treatment would .be
inhumane. 105 S

The, only court to consider the Army pohcy held that
the substltuted judgment standard apphed In Newman
v. United States '°¢ Mary Ellen Newman was a comatose
patient in an .Army medical center. She had suffered
severe and irreversible brain damage as a result of two

massive heart attacks several months earlier. There was

virtually no hope for her recovery and the only medical

care she was receiving consisted of comfort measures, a

Foley catheter, and the administration of nutrition and
hydration "through a naso-gastric tube. Her doctors
notified her husband that she was a long term domicil-

iary patient and that he would have to transfer her from '
the Army medical facility to a private nursing home. At

that point, Mr. Newman asked the Army doctors to
remove 'the naso-gastric tube and allow his wife to die.
While the physicians agreed that there was little or

nothing they could do to reverse Mrs. Newman’s condi- -

103 Id.

standard, life-sustaining treatment

e

tion, they objected to allowing her to die of dehydration.”

Mrs. Newman “still had a 'swallow reflex'.and could:
swallow food that was:placed in her mouth. The tube:
feeding was merely’ more conveniéent and ‘safer. than:
trying to feed her with a spoon. When the¢ Army doctors
refused to withdraw the naso-gastric tube, Mr. Newman:
filed suit in federal district court asking the judge to
order the Army to stop feeding his wife artificially. The
court held that the substituted judgment doctrine was the
proper standard to apply and that plaintiff’s testimony

of his wife’s desires as she expressed them to him some

years before in casual conversation was_ insufficient to
meet the burden of proof-in light of the ob]ectlons by
the medical staff. ‘

Until the Army policy is amended to clarify the
applicable decisionmaking standards, the ambiguities. in
the ‘current policy 'should be resolved in favor of the:
patient’s right to self-determination. Accordingly, surro- -
gate decisionmakers should first determine if the patient

has already -made the decision. Living wills or other

formal expression of desires relieves the surrogate of any
‘“decision.” The medical treatment team and the surro-

gate need only implement the patient’s decision. If the:
patient has not made a firm or formal declaration of his -
or her wishes, the surrogate must try to determine what

the patient would have decided - if competent The ..
surrogate should consrder prior oral and written state-" .
ments that reflect the patient’s views even though these
statements do not directly address the. prectse issue at ..
hand. The pauent s reactions to prior medical treatment
given to others as well as previous decisions the patient -
made about personal medical care will be’ probattve The
patient’s rehgtous beliefs and practices will give insight .
into the patient’s views on how he or she mtght decide |
the issue. If the patient were competent and makmg the
decision, he or she would evaluate all of the ‘medical
evidence avallable Accordmgly, the surrogate should
consider the prognosis, the degree of suffermg with and .
without the treatment, the risks of various treatment

options, and the level of mental and physical functioning
of ‘the patient. 197 If there is-absolutely no ‘evidence of
the patient’s subjective - intent, :.the Conroy - ‘‘pure-
objective”’ standard provndes a workable decxstonmakmg
model. 108 . ; : ,

104 17 In a subsequent decision, the New Jersey Supreme Court acknowledged that “pain and suffering” consisted of more than Just phystcalt
anguish; it included the humthatron and mdrgnmes of bemg kept ahve by machines. In re Peter 108 N J. 365, 529 A.2d 419 (1987).

10598 N.J. at 366, 486 A Zd at 1232 The Army DNR decistonmakmg standard’ seems to adopt a “subjectwe" test initially and leap to a
“‘pure-objective”’ test if **firm and explicit’ directives were not made by the patient.

It seems somewhat incongruous that an affirmative decision must be made to discontinue treatment that is by all accounts “inhumane,” One
would think that the legal, ethical, and medical problems would be with continuing such ‘‘treatment,” not wuhdrawmg it. The problem, however. is.
one of degree. Physicians do not initiate a course of treatment to hurt their patients. The difficulty arises in determining when the treatment has
ceased being beneficial and begun being a burden. Some commentators have suggested that these decisions be made on an '‘anti-cruelty’’. basis.
Under this approach, applied only to incompetent patients for whom there is no evidence of what their decision would be if competent, the
decisionmaker balances the benefits of the diagnostic or therapeuttc procedure against the harm it will inflict upon the patient. Thus, it applies the
principles of beneficence and nonmaleficence. See Braithwaite and Thomasma, New Gmdelmes on Foregoing ere—Sustammg Treatment n .
Incompetent Patients: An Anti-Cruelty Policy, 104 Annals Internal Med. 711 (1986).
1% No. EP-86-CA-276 (W.D. Tex., filed Aug. 21, 1986). '

197 Though the Conray court called this the best interest *‘limited-objective” standard, because it seeks to determine what the patient’s decision would
be under the circumstances, it ig really the “‘substituted judgment’’ standard. The surrogate is deciding for the patient from the patient’s perspective.

198 Because the surrogate decisionmaker should be one who is aware of the patient’s goals, desires, preferences, activities, lifestyle, philosophy, and
interests, it is difficult to imagine a situation where no evidence of the patient’s subjective intent is available. Thus, the surrogate decisionmakers that
must decide for patients in Army facilities should not have o resort to a *‘pure objective™ best interest standard. The situation may arise, however,
when the patient does not have a family member or close friend to act as a surrogate and a guardian must be appointed. Under these ctrcumstances =
the decision of the guardian should be subject to judicial review and supervision.
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Withdrawmg Nutrition and Hydration

Wrthdrawmg or wrthholdmg nutrition -and hydratron
in appropriate situations have been sustained, by the
courts ' and endorsed by the - American Medical
Association, '1° _- The. issue is not without. controversy,
however. 1!!.Courts and medical ethicists who approve
of the cessation of artificial feeding usually, find no
difference between sustaining a patient with oxygen from
a mechanical respirator and. proyviding nourishment

through a naso-gastric: tube, mtravenous line, ‘or other

method. 112 Both artlfrcral,resprratrqn and artificial nour-
ishment, so the argument goes, 'merely prolong the
inevitable moment of death and neither offers any hope

of  curing the - illness. involved. Others see a distinction .

that requires a different approach:

Should the provision of food and drink be
regarded as medical care? It seems, rather, to be the
sort of care that all human beings owe each 'other.
All living beings need food and: water, in order to
live, but such nourrshmem does’ not- 1tself heal or
cure disease. When we stop feéding' the permanently
unconscious patient, we are not: withdrawmg from

..the battle against any.illness or drsease, -we _are
_ withholding the nourishment: ithat ‘sustams lrfe m

As important’ as the phrlosophrcal debdié over the
withdrawal of nutrition is the; practlcal matterL of ensur-
ing that the patient or the panent s surrogate under-
stands what support will' be wrthdrawn If the. patrent or
the surrogate consents to “wuhdrawai ‘of life- sustammg
treatment’> but does not realize! that lifes -sustaining
treatment includes food and water,: can they‘ be said to
have given informed consent? The layman i‘nay think

may never stop to .consider that food and water are
included as well. :

There is no indication in the Army policy that
withdrawal of life-sustaining treatment is an “‘all or
nothing’’ proposition. A patient or surrogate may,
therefore, request termination of the respirator, chemo-
therapy, hemodialysis, or other therapeutic. measures but
retain nourishment. "4 Physicians recommending - termi-
nation of" treatment should explain in detail what treat-
ment is ‘life-sustaining’’ and should clearly explain the
various options. ''S The time spent in explanation can
avoid tragic misunderstandings and prevent tremendous
emotional turmoil.

Documenting the Decision, its Basis,
and the Competency Determination

Both the DNR policy and the policy for withdrawal of

‘life-sustaining - treatment require documentation in the

patient’s medical records. 1'6 The order itself must be
entered in the doctors orders. The progress notes must
include a discussion of the rationale for the order,
including a description of the patient’s condition, the
mental status of the patient and the basis of any finding
of incompetency, the results of discussions with the
patient and family members, and any review by the
ethics panel. The importance of this requirement cannot
be overstated. Should the actions of the medical staff
ever be questioned, the best evidence of what was done
and why it was done will be the medical record. Short
cuts or incomplete recording will seriously hamper the
physicians’ ability to justify their actions. On the other
hand, complete and accurate medical record entries will
demonstrate the good faith efforts of the medical staff
in following the prescribed policy. Judge advocates must

that hfe-sustammg treatment ‘means ;he resprrator but

3 Ja-

109 See, eg., Chrlds V. Abramovrce. No. A037920 (Nov 30 1988 Cal. Ct. App. 1988) (WESTLAW 1988 WL 127111); /n re Drabick, 200 Cal. App.
3d 185, 245 Cal. Rptr. 840 (1988); Bouvia v! Superior Couh 179 Cal. ‘App. 3d 1127, 225 Cal. Rptr. 297 (1986); Corbett v. D’ Alessandro, 487 So. 2d
368 (Fla. App. 1986); In re Gardner, 534 A, 2d 947. (Me’ [£987); Brophy v. New England Sinai Hosp. Inc., 398 Mass. 417, 497 N.E.2d 626 (1986); In
re Jobes, 108 N.J. 394, 529 A.2d 434 (1987), In re Peter, 108 N.J. 365, 529 A.2d 419 (1987); Delio v. Westchester County Medical Center, 129
A.D.2d 1, 516 N.Y.5.2d 677 (1987); Gray.v. Romeo. 697 F. Supp..580 (D.R.I. 1988); In re Grant, 109 Wash. 2d 545, 747 P.2d 445 (1987).

"'° Withholding or Withdrawmg Llfe-Prolongmg Medrcal Trearmem Current Opinions of the Ethical and Judicial Affairs of the American Medical
Association (1986), reprinted in §3 The Citation 51 (1986)

"1 Of the jurisdictions with legislation dealmg with the wfthdrawal of life-sustaining treatment, Arizona, Arkansas, Colorado, Connecticut, Florida,
Georgia, Hawaii, Illinois, Indiana, Iowa, Maine; Missouri, New Hampshire, Oregon, South Carolina, Utah, Wisconsin, and Wyoming all exclude
‘ nutrition, fluids, nourishment, or sustenance from the defmmon of life-sustaining or life-prolonging medical treatment. See supra note 5 .

112 See, e.g., Gray v. Romeo, 697 F. Supp. 580 587 (D. R I. 1988) (“‘Although an emotional symbolism attaches itself to artificial feeding, there is no
legal difference between a mechanical device that allows a person to breathe artificially and a mechanical device that artificially allows a person
nourishment.”); In re Conroy, 98 N.J. 321,:373, 486 iA.2d 1209, 1236 (1985) (**‘Analytically, artificial feeding by means of a nasogastric tube or
intravenous infusion can been seen as equrvalent to artificial’ breathing by means of a respirator. Both prolong life through mechanical means when
the body is no longer able to perform a vital bodrly function on its own."”"); See also, Steinbrook and Lo, Artificial Feedr/rg Solid Ground, Not A
Slippery Slope, 318 New Eng. J. Med. 286 (1988) 2

113 Meilaender, On Removing Food and Water: Agamst the Stream, 14 Hastings Center Rep. 11 (l984). guoted in D. Meyers, Medico-Legal
Implications of Death and Dying § 12.27 (Supp. 1988). See In re Gardner, 534 A.2d 947, 958 (Me. 1987) (Clifford, J. dissenting) (‘‘where food and
water are being provided in a non-invasive, pain-free manner to a non-terminally ill patient, the withdrawal of such a feeding tube for the purpose of
causing [the patient’s] . . . death ignores the legitimate and longstanding interest of the state in preserving life and preventing suicide, exposes many
member of our society to potential abuse, and should not: be sanctioned’”); In re Peter, 108 N.J. 365, 529 A.2d 419, 432 (1987) (O’Hern, J.
dissenting) (*‘Any decision allowing one group of people to withhold food and water from another human being evokes a response deep beneath the
abstractions of legal reasoning.””); Alexander, Death by Directive, 28 Santa Clara L. Rev. 67, 83 (1988) (“‘Although it is true that artificial feeding
differs from normal eating, provrdlng ‘food and liquids is so psychologically bound to a level of expected non-medical care that physicians, not to
mention lay people, have difficulty in equating its removal with the removal of respirators and other less commonly provided forms of help.”’). See
also Correspondence, 318 New Eng. J. Med. .1754-59 (1988), Correspondence, 319 New Eng. J. Med. 306 (1988).

Y14 In re Peter, 108 N.J. 365, 382 n. 11, 529 A.2d 419, 428 n.11 (1987) (“‘If a patient subjectively distinguishes among various forms of life support
of course, that distinction will be respected.”’).

"3 See Ruark and Raffin, /nitiating and Withdrawing L(‘j‘e Support: Principles and Practice in Adult Medicine, 318 New Eng. J. Med. 25 (1986).
!¢ AR 40-3, para. 19-4; Withdrawal of Life-Sustaining Treatment Letter, Encl., supra note 16 , para. §.
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impress upon the medical community the importance of
both following the published policy and documenting
their actions in patients' medical records.

Concluswn

I

The Army pohcres concerning DNR orders and the
withdrawal- of life-sustaining treatment are reasonable
attempts to balance competing interests. The interests at
stake, however, are profound, and no ‘policy can satisfy
"every -interest " in -all circumstances. Physicians, nurses,
lawyers, -clergy, and family members all have a role to
play. The issues are not only medical or only legal; they

are medical, legal, ethical, spiritual, and philosophical.
Judge advocates, as members of the ethics committees
and-a$ legal advisors to hospital commandeérs ‘and ‘their
staffs, must be preparéd to accept their responsibilities.’
They must, in cooperation with other interested parties,
ensure ‘that ‘patients’ rights of self-determination and
privacy -in medical treatment decisions are recognized
and respected. ‘At the same time, they must weigh in the
balance society’s’ interest in human life and medical
ethics. Only through ¢oncern, compassion, and compe-
tency can the Army lawyer fulfill his or her responsrbrl-
ity in this dlfflcult and sensmve area )

i | R g Source Selectlon—ngatlon Issues Durmg 1988

Major Earle D Munns, Jr and Major Raymond C. McCann o
Instructors, Contract Law Division, The Judge Advocale General’s Schoo!

Gt Introductlon

Few areas of contract formation cause as much
consternation as the source selection procedures in com-
petitive negotrated acqulsmons Unfortunately. the hun-
dreds of protests filed each year indicate that offerors
and government source -selection officials do not fully
understand the procedures to be used. This article will
focus on the jurisdictional and substantive developments
in the source selection, process. durmg 1988. This area of
.government contract law remams dynamic and’ troubIe-
some. ‘

FAR Subpart 15.6 prescribes the policies and proce-

dures for the selection of a source or sources in

competitive negotiated acquisitions. . As stated therein,
source selectlon procedures are designed to—

i. Maximize competition;

‘Minimize - the complexity of the solicitation,
evaluatlon, and the selection decision;

jii. Ensure impartial and comprehensive evaluatlon v

of offerors’ proposals; and

.-iv. Ensure selection of the source whose proposal
has the highest degree of realism and whose per-:
formance is expected to best meet stated Govern-'
ment requirements, !

Formal implementation of source selection policies
and procedures is the responsibility of agency heads or

their designees. 2 Regardless 'how that implementation

! Federal’ Acqursmon Regulation 15 603 [heremafter FARL :
2 FAR 15. 604(a)

occurs, however, the role of the governmem ¢ontract
attorney in the source selection process is extensive and
pervasive. > The government contract attorney should be
an active part:crpant in all stages of source selection, to
include: 1) the review .and even .the drafting of the
solicitation and its evaluatlon criteria; 2) negotiations or,
discussions with offerors; 3) business and legal advice on
the award decision; and 4) the defense of the source

_selection when protests arise.

Preparing the Request for Proposals. »
'The Competition in Contracting Act of 1984 (CICA) 4
requires that competitive proposals be evaluated solely
on the factors specified in the solicitation. 5 While

"various contracting agencies follow different practlces.
- each recognizes the need for. detailed proposal evaluation
-systems so that the source selection official can make a

sound decision. ¢ Thus, a pnmary purpose of the Re-
quest for. Proposals. (RFP) is to provide the potential
offerors with an understanding of the way the source
selection decision will be made. Fairness requires that the

" basis for the source selection decision be stated in.the

solicitation and that the decision be made in accordance
with those announced ‘“‘rules of the game.” 7 .

Descnbmg the Evaluanon Factors ‘

In meetmg this purpose, the various: b1d protest
forums have given agencies broad discretion in describ-
ing the source selection process to be. used in:an
acquisition. But while the evaluation factors that apply

} See Army Material Command Pam 713-1, Source Selectlon Procedures (July 1987) [heremafter AMC Pam 713 -1
4 Pub. L. No. 98-369, 98 Stat. 1175 (1984) (codified at 10 U.S.C. §§ 230[ 2356 31 Us.C. §§ 3551 3556, 40 U.S.C. § 759 and 41 U.s.C. §§ 252 254

(Supp. IV 1986)).
3 FAR 15.608(a).

6 See, e.g., Air Force Reg. 70-30, Streamlined Sélection Procedures (31 Dec. 1986).' -

7 FAR 15.605(¢).
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to. an- acquisition and the relative. 1mportance of those
factors are within the broad discretion of agency acquisi-
tion officials, price or cost to the government must be
included as an evaluation factor in every procurement. ®
Furthermore, quality must;also be addressed in  every

~ . source selection. ? As an evaluation factor, quality may

be expressed in terms of technical excellence, ‘manage-
ment capability, personnel qualifications, prior experi-
ence, past performance, and schedule compliance. 1° Any
other relevant factor may also be included as an evalua-
tion criteria in the solicitation. !,

One problem- in the source 'selection process, which
precipitated several protests during 1988, was the failure
to exercise due care in describing the ¢valuation factors
and their relative importance in the solicitation. Some of
these decisions illustrate the importance - of. using RFP
language that adequately describes the “rules of the

game,”” yet gives the source selection” off1c1al broad

dlscretlon in selectmg the source

- In University of Dayton Research Instttute 12 the RFP -
stated that technical factors: were more important than

cost or price. The subsequent award to, the offeror with
the best technical proposal at a prrce qf $552,520 was
upheld. by the Comptroller’ General agdainst a protester
whose price was substantially lower ($424,685), but had
a lower rated technical proposal. The Comptroller Gen-
eral sald that, in a negotlated procuremcnt, the govern-
ment is not required to make an ‘award to. the firm
offering the lowest cost unless .the RFP specrfled that
cost would be the determinative factor. ..

In - Compuline Internattonal Inc. 13 the- General Ser-
vices Board of Contract Appeals (GSBCA) upheld an
award of a contract for automatic -data processing
-equipment to a higher priced and. techmcally superior
offer. The protestor claimed; that if its, proposal had
been properly evaluated it :would ‘have recewed the
award. The issue before the Jboard was. whether in the
tradeoff between price and quallty the.. -agency should
have selected the protestor’s proposal as. the most
advantageous to the government. Evaluauon factors
were cost and techmcal which were of elqual importance
to the agency. The agency reserved the right in the RFP
to make the award to a proposal that’wds not the lowest
priced.” The board held that ’the eval\ua ion ‘of the
‘proposals by the agency resulted in ‘an" award to the
offeror whose proposal was most advarttageous to the
government, and therefore it refused 1o’ overturn it.

* FAR 15.605(b).

? FAR 15.605(b).

19 FAR 15.605(b).

"' FAR 15.605(b). .
12 Comp. Gen. Dec. B-227115 (19 Aug. 1987), 87-2 CPD { 178.
'3 GSBCA No. 9203-P, 88-1 BCA { 20417.

** Anacomp/Datagraphix, GSBCA No. 9714- P 89-1 BCA 1
15 693 F. Supp. 1232 (D.D.C. 1988).

6 FAR 15.605(c).

17 Comp. Gen. Dec. B-228468 (3 Feb. 1988), B8-1 CPD § 105.
'® Comp. Gen. Dec. B-231108 (12 Aug. 1988), 88-2 CPD § 144.

e

-

In another case, however, the GSBCA sustained the

protest because the agency, for evaluation purposes,

used the awardee’s non-commercial price list submitted
with the proposal instead of the awardee’s GSA price

-schedule as required by the evaluation criteria in the

RFP. 14

In BMY A Division of HARSCO Corp. 'S the Dlstnct
Court sustained the Army Tank Automotive Command’s
award to a higher priced offeror even though the RFP
stated that ‘“‘cost [is] of primary importance and is worth
significantly more than technical, and somewhat more
than technical, logistics/ MANPRINT, and production
capability combined.”” The court held that the RFP did
not make all criteria except cost irrelevant. Instead, the
source selection official was charged with making an
award to that offeror whose proposal was ‘“most advan-
tageous and offers the greatest value.”” In this case the
source selection official hadthe discretion to select a
significantly better forklift truck for a slightly higher
price, and had a rational basis for his decision.

~While the lowest price or lowest total cost to the

government is properly the deciding factor in many
source selections, the above cases illustrate how the
government may select a source whose proposal offers
the greatest value to the government in terms of per-
formance and other factors. !¢

Award Based On Initial Proposals

" The Comptroller General has stated that the Competi-
tion in Contracting Act prohibits an agency from award-
ing on the basis of initial proposals to anyone other than
the lowest overall cost offeror, unless discussions ‘are
held. In Meridian Corporation '? GAO sustained " the
protest because there was at least one lower priced and
téchnically acceptable proposal in the competitive range.

An-award based on initial proposals must also be .for
the item specified in the solicitation. In Cifcon Acme 18
GAO sustained the protest because the Defense Logistics
Agency accepted an initial proposal for pediatric cystou-
rethroscope kits that did not conform to the solicitation
requirements. The solicitation required the kits to con-
tain three different scopes for the examination of certain
internal body organs, but the awardee’s proposal offered
a kit with only two scopes. After the protest, the
awardee offered to supply conforming kits at the same
contract price, but this was held to be improper because
the offer was made outside the competitive process.

(Dec. 14, 1988).
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‘Revised proposals may: also be considered to be initial
 proposals for the purposes ‘of this rule if discussions are
- ‘not held and there'is no opportunity to cure technical
deficiencies. In United Telecontro! Electronics, Inc. '°
the Navy issued a' solicitation amendment requesting
revised proposals and then made an award without
discussions based .on the revised proposals. GAO .sus-
tained the protest because the revised proposals were
. nothing more than new initial proposals, and award
‘went to a proposal that was not the lowest priced
technically acceptable offer.

When the agency knows or is on notice that it may be
-possible to realize a significant cost savings by conduct-
- ing discussions; the agency must conduct discussions and
must not accept an initial proposal. In Hartridge Equip-

ment Corporation 2° and Hartridge-Request for

"Reconsideration 2! GAO ‘sustained the protest because
‘the Army Materiel Command was reasonably placed on
notice by the circumstances that award on the basis of
initial proposals might not result in the lowest overall
.cost to the government. The solicitation for Fuel Injec-
‘tion Test Stand units permitted offerors to propose unit
prices with or without first article approval. The pro-
testor, a well-established manufacturer, proposed a unit
price without first article approval of $51,000, which
compared favorably to the awardee’s (the next low) offer
without- first article approval of $60,600. The awardee
~ proposed a $200 per unit price increase for the first
article requrrement while the protestor submitted no bid
with first article approval. The Comptroller General
stated that it 'should have been evident from this pattern
. ~of* pricing ‘that the ‘initial proposal it accepted did not
‘necessarily ' represent the lowest overall cost to the
government.

“Agency Source Selection Discretion

The. agency’s source selection official is expected to
. and  does exercise broad discretion in selecting the
competitor whose proposal offers the best overall value
for the government. 22 In Scheduled Airlines Traffic
- 'Offices, Inc. ® the Under Secretary of the Army re-
- viewed and vacated a subordinate - Source Selection
Authority’s (SSA) selection, pursuant to formal source
selection procedures, of the protestor for official and
unofficial travel services for the Fifth- Army Region,
Fort Sam Houston, Texas. He then selected a different
proposal whose technical superlonty outweighed the
“small advantage in concession fee rebates offered by

'° Comp. Gen. Dec. B-230246, B-230246.2 (21 June 1988), 88-1 CPD 9§ 590.

20 Comp. Gen. Dec. B-228303 (15 Jan. 1988), 88-1 CPD 139,
2! Comp. Gen. Dec. B-228303.2 (24 May 1988), 88-1 CPD ¥ 491.

e

SATO ' {the protestor].” ~In denying 'the protest, the
Comptroller General found that the Under Secretary was
properly designated, pursuant to 10 U.S.C. § 3014(c)2),
as the Army’s Acquisition Executive, and has the inher-
ent authority to review, vacate, or make source selection

decisions pursuant to 10 U.S.C. § 2305(b). Moreover,

the  Under Secretary s source selection decision was
reasonable and in accordance with the evaluatlon crrterla
m the sohcxtatron -

Cost or Price Evaluation

The contracting officer uses cost'or price analysis 24 to
evaluate proposal cost estimates not -only to determine
whether they are reasonable, but also to determine
whether the offerors understand the work and have the
ability to perform the contract. 25 S

The head of an agency must evaluate competmve
proposals, mcludmg cost or price, based solély on the
factors specified in the Request for Proposals. In PAI,

‘Inc. 26'GAO sustained the protest because the Navy did

not evaluate proposals in accordance with the Evaluation
and ‘Award section of the solicitation. In addressing the
issue of uncompensated overtime, the solicitation advised
offerors not to use deflated hourly rates (rates based on
an individual working more than 2080 hours per year).
Although the ‘contractor that .was selected for award
proposed -labor rates for its professional and technical

- staff which indicated that it was using uncompensated

overtime, the Navy failed to adjust upwardly the propo-
sal’s Iabor rates in the cost realism analysrs

The source selection decision should be based on the
determination of the greatest value to the agency after
comparing price versus quality. 27 An agency may use
virtually -any evaluation system that it desires. One
system gives numerical scores to all evaluation factors,
including cost ‘or price. Another system provides raw
data on cost or price, anid narrative analyses of quality

“factors such as technical merit and management ‘ability.

The latter system 1s used by the Army Matenel

: Command 28

While it may seem that almost anythmg will be upheld
in this area, an agency’s evaluation of a proposal must
still be reasonable. In Internattonal ,Consulting Engi-

‘neers, Inc. 2 the Navy was procuring architectural and

engineering services and had selected the protestor for
price negotiations, when it discovered that the protestor
knew that it had the highest evaluated proposal. Because

22 | Nash & Cibinic Rep. 118 (1987); FAR 15. 605(b); SARDA Guidance For Solicitation Source Selection Language (January I988)

2 Comp. Gen. Dec. B-229883 (29 Mar, 1988), 88-1 CPD { 317.
24 See FAR Subpart 15.8.

* FAR 15.608(a)(1).

26 Comp. Gen. Dec. B-230610 (12 July 1988), 88-2 CPD { 36.

2 FAR 15.605(b) and (c).

28 AMC Pam 713-1.

2 Comp. Gen. Dec. B-230305.2 (24 Aug. 1988), 88-2 CPD 9§ 175.
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- it had improperly disclosed procurement information to
the protestor, the Navy set aside the initial decision and
re-evaluated: the proposals, -but - with different. results.

. The Comptroller General agreed with the Navy’s deci-
sion to re-evaluate, but sustained the protest because it
was unclear whether the second. evaluation of the pro-
testor’s proposal was reasonable. The protestor’s ranking
was significantly lower after the second selection process,
when it went from flrst to last place -

"Technical Evaluniion

Award to ‘someone othier than: the" lowest prlced
technically acceptable offeror is permitted when that is
consistent with the evaluation section of the'solicitation.
In PECO Enterprises, Inc. 3 the Defense 'Supply Service
requested proposals for techmcal  support services and
analytlcal studies to assist the Army in its cost analysis
of major. weapons programs. The solicitation contem-
plated ‘a cost-plus-fixed-fee requirements! contract and
advised that award would' be made :to. the proposal
evaluated as the most superior techmcally with a realistic
estimated cost. The incumbent offered the most superior
technical -proposal, and -was. selected for award at an
. estimated cost of $11,497,659. The protestor was techni-
cally acceptable. and offered the fowest cost at
$7,650,362. GAO upheld the award because the agency
determination that the technjcal supenorlty of the se-
lected proposal justified a $3 8 million higher price tag
was reasonable and consistent with the. established evalu-
ation criteria. Furthermore, the agency was not required
to equalize this acquisition by considering the competi-
tive advantage of the mcumbent offeror, as. the protestor
had argued. 3! '

Cost Reallsm Analysrs

There is no reqmrement that cost—relmbursement con-
tracts be awarded on the basis of the lowest proposed
cost, the lowest proposed fee, or the 'lowest total
proposed cost plus fee. The prlmaty consideration
should be which offeror can perform the contract in a
manner most advantageous to:the government, as deter-
- mined by an evaluation of the proposals in accordance
-~ with the established evaluatlon cntena ‘2 When award-
ing a cost reimbursement contract, thé' 'agency ‘should not
automatically assume that the offeror’s estimated: costs
of performance are realistic, because they may not be
valid indications of ‘the actual costs that ithe ;government

% Comp. Gen. Dec. B-232307 (27 Oct. 1988), 88-2 CPD § 398.

‘will pay. 3 In other words, an agency’s evaluation of the
‘,estlmatcd costs should determine the extent to which the
offeror’s estimates represent what the contract should

cost: GAO’s review of an agency’s cost realism analysis
remains limited to a determination of whether the
evaluation was reasonably based.

- In Bendix Fleld Engineering Corporation the Comp-
troller General reviewed the FAR guidance on cost
realism- analysis, and restated its scope of review when
faced with a protest that an analysis was improper. The
protestor argued that the Navy’s cost realism analysis
was improper. GAO denied the protest because the
Navy’s approach of not escalating personnel costs sub-
ject to Department of Labor determinations under the

Service Contract Act was n\t arbitrary or unreasonable,

even though it had the effect of differentially adjustmg
the proposed costs of the offerors.

In Sterling Services, ‘Inc. 35 GAO delerminéd the
agency’s cost realism analysis to be reasonable and

-denied the protest. The awardee’s estimated costs were
_evaluated based on the work to be performed, and were

compared with the independent government cost estlmate
and the other proposals submitted.

In Jonathan Corporatzon 36 the Navy acted reasonably

- in using the protestor’s recently negotiated labor rates

contained in a forward pricing agreement to adjust the
protestor’s proposed costs upward during a cost realism
analysis.  In Fairchild Weston Systems, Inc. ¥ GAO
decided that an agency is not required to conduct an
in-depth analysis or to verify each and every item.in
conducting its cost realism analysis. The evaluation of
competing proposals requires the exercise of informed
judgment by the contracting agency involved.

. Determining the Competitive Range

" . The contracting officer determines which proposals are

in the competitive range for the purpose of conductmg
written or oral discussions. ?® The competmve range is
determined solely on the basis of cost or price and the
other evaluation factors that are stated in the solicitation
and should mclude all proposals that have a reasonable
chance of being selected for award. When there is doubt
as to whether a proposal should be included in' the

- competitive range, the proposal should be included. 3

The Comptroller General’s long:standing position on
review of bid protests alleging improper competitive

3! For another case where award to other than the lowest-priced technically accepzable offeror was upheld, see DWS, Inc .» Comp. Gen. Dec

B-229963 (17 Mar. 1988), 88-1 CPD § 283.

32 FAR 15.605(d).

3 FAR 15.605 (d).

34 Comp. Gen. Dec. B-230076 (4 May 1988), 88-1 CPD § 437.

.

% Comp. Gen. Dec. B-229926.5, B-229926.6 (3 Oct. 1988), 88-2 CPD { 306.

% Comp. Gen. Dec. B-230971 (11 Aug. 1988), 88-2 CPD { 133.
%7 Comp. Gen. Dec. B-229568.2 (22 Apr. 1988), 88-1 CPD { 394.‘
3% FAR 15.609(a); FAR 15.610(b).

¥ FAR 15.609(a).
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. range determinations remained intact during 1988. The

Comptroller General will accord the agency broad discre-

¢ tion in° making the determination and will review the
. source selection action orly for reasonableness and for

violation of applicable laws and regulatlons a0

An agency may not exclude from the initial or

. subsequent competitive ranges a technically acceptable
- proposal without considering price. In Federal Services,
2 Inc. 4 the solicitation advised that award of a fixed price
- contract for custodial services would go to the offeror

whose proposal had the highest overall price and techni-
cal point score. The Department of Interior evaluated
only the technical proposals in determining the initial
competitive range. After discussions were held with those
in the competitive range, all five were given the opportu-

“pity to submit revised price and technical proposals.

Only the revised technical proposals were evaluated in
determining the new competitive range, which excluded

. the protestor. The protest was sustained.

A technically “unacceptable proposal need not be
included in the competitive range, regardless of its low
price, where the proposal cannot be made atceptable
without major revisions. In 8. T. Research
Corporation ** the Navy properly excluded a proposal
from the competitive range because the solicitation called
for a overhaul of the existing equipment, while the
protestor offered new and redesigned equipment.

- Inclusion of a proposal in the competitive range does
not always mean that the proposal .is technically accept-
able. An agency may properly include in the competitive
range proposals that may become acceptable through
discussions. But in Mark Dunning Enterprises 43 the Air
Force determined that the protestor was technically
unacceptable because the protestor’s best and final offer
did not cure a deficiency pointed out during discussions.
The Comptroller General denied the protest, stating that
it will only review an agency determmatlon of unaccepta-

r _brhty for reasonableness 4“4

1t s p05s1ble to have a competmve range of one. In
Everpure, Inc. % the awardee’s téchnical proposal was

"‘supenor to the protestor § and was forty- three percent

"Jower ‘in’ cost. Although the proposal submitted by the

" protestor was evaluated as acceptable, the agency prop-

“erly ¢oncluded that there was no reasonable chance that

. the protestor would be selected for award, and therefore

excluded it from the competitive range.

_

-

It is an -offeror’s responsibility “to ‘furnish all ‘of the
i information required by the solicitation, and an agency
-may properly exclude from the competitive range an
: offer with significant informational deficiencies. In: Ster-
ling Services, Inc. % the protestor was excluded fromithe
competitive range because of forty-seven technical defi-
ciencies and omissions in its proposal. The Comptroller
General also held - the exclusion from the competitive
range proper in Kaiser Electronics 7 where the proposal
was unacceptable because of deficiencies judged to be
the result of a poor and risky design. Fmally, in a
decision that emphasized the ‘‘reasonable chance’ rule,
..the Comptroller General stated that the Navy improperly
excluded a protestor from the competitive range because
the protestor demonstrated that the deficiencies could be

. corrected through discussions. 48 o _

Conducting Drscussrons o

The contractrng officer conducts wntten ot oral dlS-
cussions : with i all responsible offerors who submit ‘pro-
-posals- within the -competitive range. The content and
extent of the discussions is -a ‘matter of the contracting
officer’s judgment, based on the particular facts of each
acquisition. The FAR advises ‘the contracting officer
to—. ' - ’

i. Control all dlscussrons,

Advxse ‘each offeror- of ' the deftc1enc1es in - its
. proposal so that the offeror is given an opportumty
to sattsfy the government 5 requirements;

iii. Attempt to: resolve any uncertainties -concerning
‘each technical proposal and the other terms and
conditions of the proposals;

iv. Resolve ‘any suspected mistakes by calling them
to the offeror’s attention:.as specifically as possxble,
but without disclosing information concerning other
offerors’ -proposals or the evaluat1on process; and

oV, Provrde each offeror a reasonable opportumty to
submit any cost or price, techmcal or other revi-
sions to its proposal. 4

The Comptroller General has stated that the discus-
sions must'be meaningful, so that each offeror is advised
of all of the deficiencies in its proposal. The content and
extent of discussions in each case are matters of . judg-
ment primarily for determination by the agency and are
not subject to review unless the agency’s ]udgment is

- clearly arbitrary or unreasonable 50

4 Mark Dunning Enterprises, Comp. Gen. Dec. B-230058 (13 Apr. 1988), 88-2 CPD § 364. -

4! Comp, Gen. Dec. B-231372.2 (6 Sept.-1988), 88-2 CPD q 215.
42 Comp. Gen. Dec. B-232264 (3 Nov. 1988), 88-2 CPD { 435,
4% Comp. Gen. Dec, B-230058 (13 Apr. 1988), 88-1 CPD { 364.

4 See also Comp. Gen. Dec. B-228168.2 (28 Jan. 1988), 88-1 CPD 1 85. .

i

% Comp. Gen. Dec. 1B-226395.2; B-226395.3 (20 Sept. 1988), 83-2 CPD { 264.

% Comp. Gen. Dec. B-232093 (11 Oct. 1988), 88-2 CPD § 337.
4 Comp. Gen. Dec. B-232175 (7 Nov. 1988), 88-2 CPD § 448.

8 Loral EOS/STS, Inc., Comp. Gen. Dec., B-230013 (18 May 1988), 88-1 CPD 1 467.

“ FAR 15.610(c).

30 Martin Advertising Agency, Inc., Comp. Gen. Dec. B-225347 (13 Mar. 1987), 87-1 CPD § 285.
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In. Price Waterhouse 31  the agency 'did mnot-.conduct
meaningful : discussions because it did not :advise the
protestor that it had grossly overestimated the. level of
effort required. Thus, the offered price exceeded what
the agency cons1dered reasonable ’ gy

The Comptroller General thas stated that the agency
should ‘do more thanjust tell the .offeror that certain
areas in its proposal require clarification, amplification,
or improvement. The -agency is required to lead the
offeror into the areas: of hls proposal that . are
deficient. 52 ~ J : '

 In Automation Managemént Conshltants Inc. 53 the
requirement for meanmgful discuissions’ drd not obligate
the Army to identify every aspect of a technically
acceptable proposal that recerved less than ‘a maximum
score. The decision dlstlngurshed wealmesses in a pro-
posal from defects and stated that agencres must advise
those offerors in the competitive range of deficiencies in
their proposals The decision; also indicated that agencies
must give the offerofs' an . oppbrtumty ‘10 satisfy the
_ agency requirements by submitting a revised proposal.
On the other hand, if the proposal is acceptable despite
the weaknesses, then the agency, need not tell the -offeror
anything. ‘ :

~In a later decision involving the same prc‘)teStor 54 the

protestor contended that the Nuclear Regulatory Agency
did not conduct meaningful discussions because it failed
to advise the protestor of d ficiencies that resulted in the
rejection of its proposal s techmeally unacceptable
GAQO denied the protest ‘because the agency led the
protestor into the areas of its proposal that needed
ampllflcatron and is not: required to conduct all-
encompassing negotlatrons or provnde the preferred
approach. 55 :

The dlvrdmg line between dlscussmns and clarifica-
tions is often too difficult to,walk. In McManus Security
Systems ¢ the protestor argued that the Irejection of its
proposal as technically una¢ceptable was. improper be-
cause the Naval. Research Laboratory (NRL) did not
hold meaningful discussions or allow.it to .submit a best
and final offer. The agency contended, that the pro-
testor’s initial proposal was. suscepuble to being made
' acceptable and that the letter sent to’ ‘the protestor
concerning its technical proposal amounted to clarifica-
tions, not discussions. The Comptroller General found
that NRL’s contacts with the protestor clearly consti-
tuted discussions. Citing FAR 15.601, the Comptroller

5! Comp. Gen. Dec. B-220049 (16 Jan. 1986), 86-1 CPD { 54.

s

* General stated that discussions occur when an offeror is

given an opportunity to revise or modify its proposal or,
as here, when information requested from and provided

by an offeror is essential to determmmg the acceptability
of its proposal . ;

In E.D.S. Federal Corp. 57 the board decided that a
request for supporting documentation expla‘mmg an
offeror’s price reduction in its best and final offer is not
drscuss1ons requiring another round of best and final
offers. The board called the contact with the offeror a

- clarification and therefore denied the protest.

Prohibited Discussion Practices

The FAR 5% also admonishes the contractmg officer
and other government personnel mvolved in discussions

‘to not engage m—

.- Technical leveling (helping an offeror 10 bring 1ts
proposal up to ‘the level of other proposals by
pointing out weaknesses resulting from the offeror’s
lack of diligence, competence, or inventiveness m
preparing the proposal);

ii. Technical transfusion (government disclosure of
technical information pertaining to a proposal that
results in.improvement of a competing proposal); or

iii. Auction techniques, such as—

(a) Indicating to'an offeror a cost or price that it
~ must meet to obtain further consideration;

(b) Advising an offeror of its price -standing
relative to another offeror (however, it is permis-
sible to inform an offeror that its cost or price is

* considered by the government to be too high or
unrealistic); and

() Otherwrse furnishing information about “offe-
rors’ prices. 59

In' Unidyne Corporation © the Comptroller” General
denied a protest alleging technical leveling. During suc-
cessive rounds of discussions the Navy did not inform
the awardee of deficiencies remaining in its proposal and
therefore - did not help raise the awardee’s proposal to
the level of the protestor’s proposal. The Comptroller
General stated that the Navy raised technical deficiencies
only during the first round of discussions, and the
awardee did not submit a revised technical proposal after
submitting its initial proposal.

52 Sperry Corporation, Comp. Gen. Dec. B-220521 (l3 Jan. 1986), 86-1 CPD 9 28; see Compere, Inc., Comp. Gen. Dec. B- 227832 (15 Sept. 1987),

87-2 CPD § 254,

3 Comp. Gen. Dec. B-231540 (12 Aug. 1988), 88-2 CPD { 145.

3% Comp. Gen. Dec. B-231978 (8 Nov. 1988), 88-2 CPD { 456.

3% See also Comp. Gen. Dec. B-231840 (7 Nov. 1988), 88-2 CPD { 446.
%6 Comp. Gen. Dec. B-231105 (21 July 1988), 88-2 CPD § 68.

7 GSBCA No. 9600-P, 89-1 BCA { , 88-3 BPD 1 234,

58 FAR 15.610(d). ‘

5% FAR 15.610.

% Comp. Gen. Dec. B-232124 (20 Oct. 1988), 88-2 CPD ¥ 378,
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When there. has been an improper ~disclosure - of
. proprietary pricing information, the remedy of excluding
the recipient' from the competition is not always re-
‘quired. In Computer Services Corp. ¢ the Navy acted
reasonably in concluding that the inadvertent disclosure
of propr:etary financial information relating to the
protestor’s development contract did not create an actual
conflict of interest requiring the exclusion of the recipi-
ent from the competition. The decision not to exclude
the recipient was reasonable because the disclosure was
inadvertent, the recrprent did not use the disclosed
information in preparing its initial proposal, and exclu-
sion would have a significant impact on the degree of
competition. '

‘In Aydin, Inc. 2 GAO considered a protest stemming
from the Operation Il Wind*’ investigation. In this
case sensitive information allegedly had been leaked
outside Navy procurement channels to a consultant, who
in turn sold-the information to another consultant. The
protestor. contended that because it was not known
whether. either of the two awardees in this procurement
had improperly received this information, the Navy
should either re-compete the procurement or allow the
protestor to compete on the follow-on production con-
tract. GAO denied the protest, determining that the only
possible recipient of the information was another unsuc-
cessful offeror.

r . .. .Best and Final Offers

Upon completion of discussions, the contracting of-
ficer issues to all offerors still within the competitive
range a request for best and final offers. The FAR &
requires the request to include—

i. Notice that discussions are corrcluded'

ii. Notice that this is the opportumty to submit a
best and final offer;

iii. A common cutoff date and time that allows a
‘reasondble opportunity for submission of written
best and fmal offers; and ‘ ‘

iv. Notlce that if any modrfrcatlon is submltted, it
must be received by the date and .time specified and

8! Comp. Gen. Dec. B-231165 (29 Aug. 1988), 88-2 CPD § 188.

-
-

~is subject to the Late Submissions, Modifications,
'-and Withdrawals of Proposals or Quotatlons provi-
sion of the solicitation. %

After recerpt of best and fmal offers, the contractrng
officer should not reopen discussions unless it is clearly
in the government’s interest to do so. 55 Second or
subsequent requests for best and final offers should be
avoided because they precipitate auction problems and
because sensitive source selection data may be released.
Changes in requirements or funding or other compelling
reasons are valid reasons for a second or subsequent

“request for best and final offers. In 1988 DOD issued a

new rule regarding multrple rounds of best and final
offers. ‘Effective August 10, 19‘88, each request for
second or subsequent best and final offers ‘must be

_ approved, before the request is issued, as follows:

i.. For .competitive .negotiated acquisitions under
formal source selection procedures 5¢ by the Source
.Selection Authority (SSA) and the Service Acquisi-
.tion Executive (SAE). The SAE may delegate this
authority to a level no lower than the Head of the
Contracting Activity (HCA).

ii. For all other competitive negotiated acquisitions,
by the HCA. The HCA may delegate this authority
to a level no lower than the.chief of the contractmg
-office. 67 .

The primary purpose of the rule change is to address
procurement fraud - allegatrons of transfer of inside
information ' by DOD officials to defense contractor
consultants.

*Conclusion

This article is intended to summarize the significant
cases that were decided in 1988 that impact on the
source selection process. Although there ‘have not been
many significant changes in this area, it is clear from the
sheer number of cases that there are still problems with
the way-the government selécts its sources in competitive
acquisitions. In order to prevent the wheels of the
government acquisition process from grinding to a halt,
attorneys must pay close attention to the established

‘tules and to the cases interpreting them.

$2 Comp. Gen. Dec. B-232003 (25 Nov. 1988), 88-2 CPD § 517; see aiso Comp. Gern. Dec. B-232017 (25 Nov. i988), 88-2 CPD 9 518.

S FAR 15.611.

64 See FAR 15.412.

65 FAR 15.611(c).

6 See FAR 15.612(a).

$7 DFARS 215.611(c); Defense Acquisition Circular 88-1 (1 Nov. 1988).
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Evaluating Past Performance

RS Domrmc A. Femmo, Jr.

Chlef Caunsel Vint Hle Legal Office

Introductron

Past performance evaluations in federal acquisitions

are neither commonplace nor consistent. 'Some activities

hesitate to consider past performance for 'fear. of inject-
ing bias into the evaluation process. Others hesitate due
to a general uncertainty about the law. Many 'activities
see the obvious value in .past performance evaluations

but are unsure of the procedure. Those activmes that do

evaluate past performance rely almost exclu31yely upon
data supplied by the contractor rather than upon inde-
pendent data otherwise available to the government

The entire subject of past performance evaluations is
undergoing renewed emphasrs Plans are currently under-
way within the Army to evaluate moré aggressively past
performance by utilizing government-generated data dur-

ing the source selection process. This Brtlc]e summarizes "
some of the key legal issues surroundmg thrs subject K
TEE NS

Dlstmgmshing Past Performance From Responsibllrty
Determinations' @ I ;

At the outset, one should drstmgursh past performance

evaluations from preaward surveys. Althbugh ‘'similar, -

each serves -a different purpose. Preaward surveys are
conducted to determine whether a' contractor is responsi-
ble—that is, can he do’ the job? Past ‘performance

evaluations are conducted as part of the source selection -

process in negotiated procurements to determine whether

a contractor is acceptable—that is, will he do the job

successfully?

Responsibility is a broad concept that asks whether an
offeror has the capability to perform a particular con-
tract. It encompasses many areas, :including financial
resources, integrity, operational controls, technical skills,
production control procedures, quality assurance mea-

sures, property control system. t¢¢hmcal_equ1pment :

facilities, and past performance information. The pro-
curing contracting officer makes the responsrblhty deter-
mination based upon mformatron and recommendations
received from several sources, the most important of
which is the Defense Logistics Agency {DLA) preaward
survey. The preaward survey is performed by the admin-
istrative contracting office based upon -information on
hand, received from another agency, or; obtamed by
on-site inspection.

The past performance evaluation -is ‘a very specific
endeavor that seeks to -identify the degree of risk

associated with each offeror. It deals solely with each
offeror’s track record on previous contractual efforts.

The procuring contracting officer receives a performance

risk assessment from his or her own team of evaluators
that is based upon past performance information re-
ceived from a variety of sources, including offeror
proposals and agency data banks. While responsibility
determinations are typically go-no-go decisions, risk
assessments are expressions of relative confidence levels -
by the contracting activity’s own experts. ‘

While DLA could perform a performance risk assess-
ment during a preaward survey, it would not be qurte
the same as one performed by the contracting officer’s
own evaluators. These evaluators are handpicked by the
contracting agency and usually have specialized technical
skills appropriate for each specific performance risk
assessment. As members of the contractmg officer’s
team, they are responsive to the shifting ‘needs of the
agency throughout source selection, and their assessment
tends to be tailored to the precrse needs of the contract-
ing officer. :

If properly conducted the past performance evalua- :
tion and the preaward survey will supplement each other
and provide a2 more complete picture of an offeror than
either one could by itself. Accordmgly, ‘the General
Accounting Office (GAO) has held that in negotlated
procurements, it is permissible for the government to
include a responsibility-related factor -such as past per-
formance among the technical criteria used during pro-
posal evaluations. !

Using Extrinsic Data

There are three fundamental questions that frequently
arise during past performance evaluations. First, can the
government use data ouiside of an offeror’s proposal
(extrinsic data) to evaluate past performance? Second,
must the government allow. the offerors to see and/or
rebut that extrinsic data? Third, does the government
assume a duty to seck out extrinsic data to correct
problems it identifies in an offeror’s proposal? ‘

Can the Government Use Extrinsic Data to Evaluate
Past Performance’

The government clearly has the rrght to consider
information outside of an offeror’s proposal to evaluate
past performance, provided such action is consistent
with the ‘ground rules set forth in the solicitation, 2
While the best practice is to clearly advise offerors of
one’s - intent - to consider extrinsic data, the General

-Accounting Office (GAO) has permitted such consider-

ation even when the solicitation is not clear. In one case
agency evaluators were permitted to consider their own
personal knowledge of an offeror’s past performance

! BTH Service Industries, Inc., Comp. Gen Dec. B-224392 22 Oct. 1986), 86-2 CPD § 384; Wickman Spacecraft and Propulsron Co Comp Gen.
Dec. B-219675 (20 Dec. 1985). 85-2 CPD § 690. These cases also hold that the Certificate of Competency procedures will not apply to deficient
technical proposals from small businesses even though such deficiencies are responsrbrlity-related But see Sanford and Sons Co., Comp. Gen. Dec.

B-231607 (20 Sept. 1968), 88-2 CPD § 266. ; [

2 Western Medical Personnel, Inc Comp. Gen. Dec. B- 227991 (28 Sept 1987), 87-2 CPD § 310; Engmeers International, Inc., Comp Gen.. .Dec.
B-224177 (22 Dec. 1986), 86-2 CPD 9 699; Schneider, lnc Comp. Gen. Dec B—214746 (23 Oct. 1984), 84-2 CPD § 448. -
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because the solicitation required offerors to submit their . - the technical acceptability of its proposal. 8 The govern-
references to ‘the government.® In another case the. ment is under no oblrgatron to seek out extrinsic data to
“experience’’ factor was sufficient to authorize evalua- - * cure deficiencies contained in a proposal, even where the
tors to consider the contractor’s record of past contract government’s solicitation states that it will look outside
performance. 4 - +of an offeror’s proposal. Typically, protestors try to -~

argue that had . the agency looked, it would have
observed good performance that- would have offset
deficiencies contained in the proposal GAO has held,
however, that, such language in a ‘'solicitation puts

Must the Government Allow: the Offerors to See and/or
Rebut the Extrmsrc Data Gathered During the Evalua-
v tion Process? . ... : i

Generally speakmg, the government is not. requrred to offerors on notice that extrinsic data could be considered |
allow offerors' to: review: and rebut the references ‘it ' and that the government has no duty to cure. an
receives. 5 ‘GAO has ‘held that offerors should under- : offeror’s proposal problems. .
stand that the government may contact these’reference : ‘
sources and consider their opinions without further . Nevertheless, ‘the gdvernment ‘must not: unreasonably
investigation into the accuracy of the information. & To disregard an’ offeror’s references. In’ one ‘case GAO
the extent that the extrinsic data gives rise to ‘‘defi-.'  sustained a protest where the ‘government relied solely
ciencies,”” however, the government has the' normal duty upon its own’ extrinsic data and Tfailed to even consrder :
to disclose such deficiencies along with any others found mconsrstent data submitted by the offeror. !°

during the evaluation process to those offerors’ within
the competitive range for negotlatlons 7 Otherwise GAO

Three Speclal Rules R ‘ ‘
could . rule that the negotiations were not meanmgful ‘ Techmcal evaluators are ‘often reluctant to express

In any event, the government should take every_., opinions . that are not easily subject to. objective. proof.
reasonable measure to ensure the accuracy of the data Past performance evaluations accentuate this. problem.
relied upon during the performance risk assessment.; It is . Performance : risk assessments are based largely -upon-
obviously unfair to reject a proposal based solely upon subjective perceptions and opinions of past events.
information that ‘is later détermineéd to be inaccurate or Evaluators  are. understandably reluctant . to- rely upon
erroneous. Consequently, megative or ‘derogatory data such data because it is.not clearly verifiable.
should be corroborated before it forms the sole basis for Past .performance assessments are afforded great def-
rejection of a proposal. The best practice is to give erence at GAO. GAO has ruled that it will not substitute
offerors the benefit of the doubt in this area, at 'least its. judgment for.that of the agency because it is the
until -such' time as ‘they have had an opportunity to government’s perception of past performance that counts
comment “on the percewed defrcrency durmg negotra- ~ and not the contractor’s. ' But there are three special
tions. rules - that- must be followed: 1) the data must be —

If the Solicitation Calls for Consideration of o relevant; 2) its significance must not be exaggerated; and
Extrinsic Data, Does the Government Assume the Duty 3) it must not inject undue bias into- the evaluation
to Collect Such Data to Cure Problems It Sees in an process. |

: ‘QOfferor’s Proposal?.. .:: ‘ v , k Relevancy .

_The ' evaluation of a contractor’s past performance‘ Basrc falrness dictates that the government utilize

does ROt reheve the contractor of its burden of provmg ’ extrmsrc data that reasonably relates to the proposed

I

3 Western Medlcal Personnel lnc Comp Gen Dec B-227991 (28 Sept 1987), 87-2 CPD 1 310.

4 See cases cued supra note 1. See also Engmeers lnternatronal Inc., Comp. Gen Dec B 224177 (22 Dec 1986). 86-2 CPD 1 699; Schnender, Inc.,
Comp. Gen. Dec. B-21476 (23 Oct. 1984), 84-2 CPD 1 448, . ‘

3 See cases cited supra note 1. See also Schnelder 1Inc., Comp Gen, Dec B-21476 (23 Oct. 1984), 84- 2 CPD 1 448 B b

6 erk-Mayer, lnc Comp. Gen. Dec. B-208582 (2 Sept. 1983), 83- 2 CPD 4 288. See also cases crted supra note 1; Sehnelder lnc Comp Gen Dec.
B-21476 (23 Oct 1984), 84-2 CPD § 448

? Cosmodynac lnc Goulds Pumps. lnc Prosser-East Dlvrsnon, Purex Corp.; Comp Gen Dec 3216258 B 216258 2, B-216258 3 (19 Sept 1985),
85-2 CPD 1 04,

[ ‘1 s : N

J lntclcom Support Servnces. Inc., Comp. Gen Dec B-225600 (7 May l987). B7-l CPD q 487, See also Del- Jen, lnc Comp Gen Dec B—216589 (1 :
Aug 1985), 85-2 CPD { 111. ‘

Al

® Douglas County Aviation, Inc.;. Hawley and Powers Avratlon, Inc.; Hemet Valley Flying Service; Comp. Gen. Dec. ‘B-213205.2, B-213205.3,
B-213205.4 (27 Sept. 1985),-85-2 CPD 9§ 345; The Management and Technical Services Company, ‘a Subsidiary of Genera) Electric Company, Comp.
Gen. Dec. B-209513 (23 Dec. 1982), 82-2 CPD § 571; .Ridgeway Electronics, Inc., Comp. Gen. Dec. B-199557 (13 Jan. 1981), 81-1 1.CPD 21;
Comten-Compress, Comp. Gen Dec B- -183379 (30 June 1975). ‘75 1 CPD 1 400; Campbell Engrneenng. ‘Inc., Comp Gen Dec. B-231126 (11 Aug.
1988) 88-2 CPD { 136.

1o Umvox California, Inc., Comp Gen Dec B- 210941 30 Sept 1983), 83- 2 CPD g 395 See also Declsron Scrences Corp., Comp Gen Dec.
B-183773 (21 Sept. 1976), 76-2 CPD § 260; Inlingua Schools of Languages, Comp. Gen. Dec. B-229784 (5 Apr. 1988), 88-1 CPD Y 340. GAO has ..
ruled that it was proper for the government to downgrade a proposal received from a new company rhat had no related expenence See chkman
Spacecraft and Propuls:on Co Comp Gen. De¢, B-219675 (20 Dec. 1985) BS-2'CPD, 1 690.

" Engmeers lnternatlonal Inc., Comp Gen. Dec. B-224177 (22 Dec. 1986), 86-2 CPD Y 699. Cauuon is advised in ADPE acquisitions that are =~
subject to the protest jurisdiction of the General Services Administration Board of Contract Appeals (GSBCA). Unlike GAQO, this board has held

that it would not necessarily defer to the procuring agency’s determinations. Instead it would determine de novo whether the agency had conducted

the source selection properly. Lanier Business Products, Inc., GSBCA No. 7702-P, '85-2 BCA1 18,033; Litton Systems, Inc.; Varian ‘Associates, Iac.; '

Comp. Gen. Dec. B-229921; B-229921.1; B-229921.2; B- 229921 3; B-229921.4; B-229921.5 (10 May 1988), 88-1 CPD { 448.
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acquisition. 12 There ‘should be a reasonable, albeit
indirect, connectron between ‘the past contract and the
proposed  contract. Otherwise, “reliance upon’ past- per-
formance as a projection ‘of future performance could be
fundamentally flawed.

A key aspect of relevaricy is recen‘cy.‘ The”government‘
should use the most current and: accurate infbrmation
available' when makmg past performance assessments.

GAO 'sustained a “protest ‘because ‘the. government ‘had
evaluated past performance by’ examining only the an-

nual official appraisal of the éontractor's performance

and had ‘disregarded the ‘more current quarterly assess-

ments. The government unsuccessfully argued ‘that * the
quarterly assessments fluctuated and were not the best
gauge of performance. 13 GAO ‘djsagreed, pointing out

that the contractor appeared 1o have cured the deficien- .
cies from the last annual appralsal in their. rquarterly

assessments. RS e !

Exaggerated Wezght

The government must not unduly exaggerate the

lmportance of past performance by double counting it in.

the evaluation process. The ‘most common example is
where past performance is. ﬁrst evaluated ‘separately as
an evaluation factor and then as a sub -element of all, or
some, of the other factors. GAO :has held that the
government can treat past . performance etther, way, ‘but
not both.

A second example occurs when both past performance
and ‘experience are to be ‘evaluated. "Experiénce is a
broad concept describing the general areas of corporate
involvement, whereas past pcrformance is the offeror’s

specific track record in a given area. The government .
can evaluate both the offeror’s experience and past

performance, but it would be improper to exaggerate the
significance of past performance by first ‘¢ aluatmg it
separately and then again as an aspect .pf experience. S

A proposal might describe how the company has ten
years experience in electronic warfare, employs several:

renown experts in that field, and has over $100 million

in related defense contracts. Past performance can be

evaluated either separately or together wrth such lexperi-
ence, but not both. [ SRR LR

SR S

Bias . »

Contractors expend large sums of mbn”e'y“ "preparing

proposals and are entitled to ‘have those propbsals fairly -

evaluated by impartial evaluators, Contracting ‘officers,
on the other hand, have the duty to award contracts
only to- responsible contractors and ‘are’ ‘entitled to
consider a contractor’s past performance,: ‘To what

extent may an evaluator lawfully consrder hlS precon--'

ol

12 See cases cited supra note 1. See also Schneider. Inc,, bbmpl Gen. Dec. B-214746 (23 Oct. 1984), 84-2 CPD { 448.

ceived notions -about a particular ‘contractor during the =
evaluation of his proposal? The legal test ‘is simpler to. =
state than to apply Generally, an evaluation is improper -
where there is evidence of prejudicial partiality -or bad :

faith on the part of an evaluator.. Drawing the line
between innocuous preconcerved notions and improper

bias is somewhat more difficult and requrres elaboratlon

It is natural for technical personnel to have acquired
subjective opinions about certain contractors over the

years, In fact, this experience'is of considerable value to: -
the contracting officer, who. must rely upon-the consid- -
ered judgment of his or her. advisors. In the normal:.

situation, such opinions assist an evaluator j in making an
accurate and informed opinion of a contractor’s capabil-

ity by focusing attention on suspected strong or .weak .
areas. Clearly, in such cases there is no improper bias. .

At the other extreme, however, an evaluator will
occasionally hold such a strong opinion about a partrcu-"‘
lar contractor that his vision becomes clouded to’ such an
extent that nothing contained in that contractor’s ‘pro- -

posal will alter the .evaluator’ s ‘preconceived notions:

Clearly, bias has played an 1mproper role in the:evalua- .
tion. If the evaluator’s opinion of a particular firm is..
unalterably negative, then that contractor will have been..::
constructively debarred from contract award no.rnatter -
what 1mprovements it. has made in tts method of

Operation. ‘ L

___ These extreme situations reveal that 1mproper bras‘_
‘results not necessarily from the existence of preconceived
notions of evaluators, but rather from the prejudicial
effect such notions have upon the evaluation. For"

example, if an evaluator with a strong negative feeling

about a particular company consciously and effectively .

sets those notions aside, objectively evaluates that com-
pany’s proposal, and accurately notes deficiencies in that
proposal,-then there is no improper bias or bad faith,
notwithstanding the existence of strong negative precon-
ceptions. If an evaluator believes that he cannot control
his preconceived notions in such a manner, he. must
remove himself from the evaluation committee. ‘

In summary, an evaluation is the product of improper

. bias or bad faith when an-evaluator’s preconceived
notions inhibit his or her ability to objectively and fairly
evaluate the merits of a proposal. Furthermore, protests. .
establishing improper bias will be sustained if a contrac-
tot’s competitive posmon was prejudiced or  unfairly’
influenced by such bias to any significant degree. '¢
Evaluators should therefore maintain an open mind
concerning the merits of all proposals and should use -
their preconcerved notions only as a basis for askmg ‘

1 New Hampshire-Vermont Health Service, Comp. Gen Dec, B 189603 (15 Mar 1978) 78-1 CPD § 202

14 See cases cited supra note 8. See also The Management and Techmcal Services Company, a Subsidiary of General Electric Company, Comp Gen

Dec. B-209513 (23 Dec. 1982), 82-2 CPD ¥ '571; The Center for Educatlon and Manpower Resources Comp. Gen. Dec. B-191453 (7 July 1978). 78-2- .

CPD { 21.

"% See cases cited supra note 8. See also The Management and Technical Services Company, a Subsidiary of General Electric, Comp. Gen. Dec,
B-209513 (23 Dec. 1982), 82-2 CPD 9§ 571; Mutual of Omaha Insurance Company, Comp. Gen. Dec. B-201710 (4 Jan. 1982), 82-1 CPD 1 2. v

¢ Ackco, Inc., Comp. Gen. Dec. B-184518 (14 Sept. 1976). 76-2 CPD { 239; Optimum Systems, Inc., Comp. Gen. Dec. B- 187560 a1 Aug t‘9"‘1,\,

71-2CPD 1 165
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relevant and meaningful .questions. If deficiencies ‘are

discovered, they should be specifically documented. -, i ..

The - danger of mJectmg bxas ‘into the" evaluatlon"'"

process is heightened by ‘the ‘use of information outside '
of the contractor s proposal such as opinions of con-""

tracting, technical, and pricing ‘personnel | who have

previously dealt with the offerors. Evaluators who hear '

both positive and negative reports of past performance

may find it difficult, if not impossible, to . objectivelyf-

evaluate the merits of the contractor’s proposal o

One ‘safeguard agamst injecting undue bias’ mto ‘the .
evaluation durmg past performance assessments is the”

use 'of a separate ‘evaluation panel to obtain and review

extrinsic information. GAO has’ approved the govern- ‘

ment’s . use ' of ' separate evaluatlon panels for . thlS -

purpose "7
. . Summary

g

The government ‘can and ‘should evaluate the ‘past

performance of competing offerors by using iaiformation -

that ‘is ‘both contained in the proposals and gathered

from ‘outside ‘sources. ‘The solicitation should clearly,,i

advise ‘offerors that the government intends to consider

data ‘outside of the proposals, that offerors ¢ontinue to

carry the burden of provmg the techmcal acceptablhty of

T New Hampshnre-Vermont Health Service, Comp. Gen. Dec. B-189603 (15 Mar l978). 78-1 CPD 1 202. See also The Center for Educatlon and .

2

_

their. proposals, and that the government is under no -
obligation to seek out extrinsic .information- to ‘cure -
deﬁcnencres contained .in proposals.. While the govern--
ment need not permit offerors to comment on the data.
collected, it must disclose deficiencies to offerors within -

the competmve range for negotlatzon

The extrmsnc data must be relevant recent,

separate those evaluators who gather and assess. past

performance data from those evaluators who assess thej ,

merits of the competing proposals

GAO will* give' great: deference to the agerncy’s percep- .

tion of a ‘contractor’s past performance, provxded that

the government follows the ground rules set forth in the
solicitation and reasonably considers the contractor’s”’

data. In the final analysis, a thorough assessment of past
performance will help the government identify the rela-
tive ' risks ‘associated with the competing proposals‘to

specral attenhon during contract admrmstratton

R

Manpower Resources, Comp. Gen. Dec. B-191453 (7 July 1978),:78-2. CPD § 21k Ridgeway Electronics, Inc., Comp. Gen. Dec. B- 199537 (13 Jan

1981), 81-1 CPD { 21.

R
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~ An Error in "tlile Military ,'ludg‘es’ B‘Ven!cihhoolt?-

Instructional errors have pretty tough hides on appeal.
If the error involves. an instruction that the Manual !

requires the judge to give, ‘failure to object; generally w11l_.

not eviscerate the error on appeal. 2 Relief on appeal,

Umted States Army Legal Serwces Agency

however, is hardly as sweet as relief at. trial. For clients )

accused of a drug; offense, success at trial could depend
on a single line in the standard instruction on- entrap-
ment. ‘

. l'::
] .

The Militaryl,lludges’,'Benchhook 315 not' asource of l

law. Its pronouncements have no more authority than
the sources upon which its authors rely. 4 Erroneous

instructions are bound to turn up:as the authors misin-. -

i

terpret their ' source, the source rtself lS m error, or the
law changes

The mstructron on entrapment 5 contams an error--,
apparently the result of the authors’ misinterpretation of
the instruction’s source. The instruction artfully presents
the entrapment issue as a matter of balancing !‘the

accused’s resistance to temptation against the, amount of .
with the focus on ‘‘the accu-

government mducemen R
sed’s latent predrsposmon .
This paragraph  ends,

. :.to commit the offense.”’

shifting the focus back to the government’s inducement:
“[T]he latitude given the government in inducing the

criminal act is considerably greater in-contraband cases - -

than would be permissible as to other crimes.”” ¢

and -
accurate._.The government:_ should not -.exaggerate the -
importance .of past performance by double counting it in
the - evaluation. process: To safeguard against injecting- -
undue bias into the evaluation, it is a good practice to .

‘enhan'ce the negotiation ‘process; ensure that awards are
made to good performers, and identify areas requxrmg h

though, with a thumb on; the -
scales, tipping the balance against drug defendants and -

' Manual for Courts-Martial, United States, 1984 [hereinafter MCM, 1 9841“ '

2 See Umted States v. Taylor. 26 M.J. 127, 128 29 (CM.A. 1988)(d|cta) o .

3 Dep’t of Army, Pam. 27-9, Military Judges’ Benchbook (I May l982) [heremafter Benchbook]

‘cf. id., Forward para. 2. SRR B ﬁf"‘ S
* Benchbook, para. 5-6 (Cl, 15 Feb 1985)

S Id.
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The source. of the .instruction is United - States v, .

Vanzandt. ” The line about contraband cases comes from
a paragraph in the opmron that reads

One last caution should be stated The latrtude glven '
the Government 'in “rnducmg” the criminal act is
consrderably greater in contraband cases (drugs
hquor)—whlch are essentrally “vrctlmless
crimes*N!*—than would 'be, perrmssrble as to ‘other
crrmes, where commrssron of the acts would brmg
that' in ‘giving such’ latrtude courts recogmze that
the Government needs more leeway ‘ﬂln detectmg ‘and
combatmg these 1lhc1t enterprlses 8. .

Footnote 14 quotes two Supreme Court cases, United

States v. Russell ® and: Umted States.v. Hampton 19 , As
the quotations and. the “cases - make clear, ithe excerpt
from Vanzandt does not relfate 1o the. defense bf entrap-
ment, .but to _the related clarm that the government’s
mducement depnved appellant of due process H

A key difference between'the entrapment defense and .

the due—process claitn is that the due—process1determrna-
tion is a legal question’ that ‘the judge' decrdes, using, in

part, the policy: considerations that the excerpt and the’

cited Supreme Court cases:express.'!2'Such broad policy

considerations, however, have no place in the factfinding

process as it relates to the entrapment defense.

kbt

Counsel should object to the mstructron It lmproperly

injects a discriminatory pohcy into: ‘the panel’s delibera-
tive process. It has nothmg to ‘do, with the defense of

entrapment It is only one" factor for a’ judge—not a

"™ jury—to weigh in determmrng whether an official in-

ducement has deprived an accused of a cohstltutlonal
right. A policeman’s inducement prior to trial probably
will not deprive a drug defendant of a due-process right,
but the judge who pushes this policy on: the actﬁnder at
trial certalnly wrll CPT Brian D. Barley ‘;

714 M.J. 332 (CM.A. 1982).
® Id. at 344.

% 411 U.S. 423 (1973).

10 425 U.S. 484 (1976).

The Accused s Right to Drscovery.

What is Matenal Evrdence" i

It is well established that the prosecutron s failure to
produce material evidence within its control; favorable
to the defense, is a deprivation of due‘process requiring -
reversal on appeal. 13 The question in each case is, what
is “‘material evidence’’? In' United States v. Hart % the
Army Court of Military Review set forth standards for. -
testing on appeal the materiality of evidence not pro-
duced at trial. Expanding on the suggestion of,the Court
of Military Appeals in United States v. Eshalomi 'S that
article 46 of the Uniform - Code .of  Military Justice -
(UCM1J) 16 affords the military accused more generous
discovery than the civilian accused, the Army court
outlined standards for materiality. First; the use of
perjured testimony or equivalent prosecutorial miscon-
duct or neglect is material unless failure to disclose the
information would be harmless beyond- a reasonable
doubt, regardless of the good or bad faith of .the
prosecution. Second, when information has been specifi-
cally requested by the defense, failure to disclose it ‘is

material unless the failure to disclose would be harmiess -.

beyond a reasonable doubt. Finally, failure to disclose .
all other information, whether pursuant to a possible
regulatory -disclosure requirement, a standing request, -or

- a general request, is material only if there is a reasonable -

probability that, had the evidence been drsclosed the
result at trial would have been drfferent 17

In Eshalomz the Court of Mnhtary Appeals apphed the
Supreme Court’s:standard in Unifted States -v, Bagley '8
to the military. In Bagley the Supreme Court stated that
the use of perjured testimony is material unless failure to
disclose. it would .be harmless beyond .a reasonable
doubt, but that the ‘‘reasonable probability’’ test for
materiality was ‘‘sufficiently flexible" to cover the ‘‘no
request,” ‘‘general request,”’ and ‘‘specific request"
situations. 19 The Court of Mlhtary Appeals noted that,

" Vanzandt, 14 M.J. at 345. The respondent in Russell and the petitioner in Hampton conceded their predrsposmon‘ to commit the drug offenses for ’ B
which they were convicted, but argued that the pohce mvolvement was 50 outrageous as to deny them due process Hampton 425. U S at 489 !

Russell, 411 U.S. at 427-28 430, i T
2 Yanzandt, 14 M.J. at 343 n.11.

13 See United States v. Agurs, 427U.8. 97 (1976), Brady v. Maryland 37N U S. 83 87 (1963).

14 ACMR 8702407 (A C.MR. 13 Jan. 1989)
%23 M.7. 12 (C.M. A 1986).

1610 U.S.C. § 846 (1982).- Article 46 reads, in pertinent part, that *‘[t]he trial counsel, the defense counsel, and the court-martial shall have equal
opportumty to obtain witnesses and other evtdence in aceordance with such regulatlons as the President may prescribe.”’ .

. Hart slip op. at 4.
18 473 U.S. 667 (1985)."

19 Id. at 682. The Court defined “‘reasonable probabillty” as a probability sufficient to undermine confidence in the outcome of the trial. Id. .
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although Bagley states the constitutional minimum, Con-
gress, through article 46 of the UCMJ, intended that
military defendants’ ‘have more generous discovery.

Therefore, the court stated that when, defense-requested.
information: is withheld by the prosecution,. the govern-
ment arguably should be forced to bear a heavier, burden
than that constrtutronally requrred by Bagley. The court,

however, did not decide that issue. because it was able to
decide -the case .using thc ‘‘reasonable probabrhty
standard, 20 - .

Although ‘the 'Army court in- Hart defmed a ‘higher~
standard to which the prosecution would be held for -
specific’ defense-requested * information withheld, that:
court also decided the ‘case at hand in the context of a =
general request for informatioii. Trial ‘défense counsel:
had not specifically requested any of the withheld

information. ‘The government in that jurisdiction nor-
mally provided the defense with all pertinent information

without “any defense request. It was up to the trial -

counsel to decide' what information was pertinent. The

Army Court treated this practice as a general request for

information by ‘the defense and ‘therefore "analyzed

whether there was a reasonable probability that, had the

evidence been disclosed, the result would have been

different. 2! The Army court found that the result would -

not ' have ‘not"‘been different - and that the evrdence
therefore was not materlal 22

Although the mrhtary accused has greater drscovery,'

rights than a civilian, it is up to the trial defense counsel
to specrﬁcally request possible exculpatory ‘material from
the government in order for the client to take advantage

of these greater rights. Therefore, defense tounsel should -

be careful to specifically request evidenice that may exist,
even if the general practice in the jurisdiction is for the
government to send pertinent information to the defense

as a matter of course. Not only does this ensure that
defense counsel is really receiving all information that

may bé useful in building the case, it also subjects the
government to a higher standard on appeal should the

2 Eshalomi, 23 M ). at 24,

21 Hart, slip op. at 4-5.

2 d, at 5. _ ,

2 Mistretta v. United States, 44 Crim L. Rep. (BNA) 3061 (1989).

evidence not be: >pr0duced at :trral CPT Patncra Dt
White, - gl T P . A SRS

A New Look at Punrshment' Federal
EORNNEE Sentencing Guldehnes

On January 18,1989, an 8-1 ma_)onty of the Supreme
Court of the Umted States held ‘that the controversial -
Federal Sentencmg Guidelines are constitutional. 2> More
specifically, the Supreme Court declared the Sentencing
Reform Act of 1984 2 to be a constitutional delegation
of legislative. power from ‘Congress to ‘‘an expert body
located” within the Judrcral Branch.”’ 25 The Supreme
Court’s approval of ‘the Sentencmg Guidelines may be an
important beginning for the military defense counsel,
who -may. now rationally argue that the-military judge

should consider the - Guidelines’ -limitations when an---

accused is convicted of - a “clause 3’ offense under . -

article 134 of the Uniform Code of Military Justice. 75 ..

If an accused is convicted of a “clause 37’ ‘offense and -
that offense is not ‘“closely related” to an offense under
the U.C.M.J., the accused faces a maximum punishment
of confinement as specified in the federal statute, 27 By
looking to the federal statutory scheme for punishment,:
defense counsel may successfully argue that the maxi-
mum. punishments determined in.the Sentencing Guide- -
lines apply. As an example, defense ¢ounsel may be able
to reduce a maximum. sentence of. confinement from.

beneficial for defense counsel to argue that accordmg to.
the Sentencmg Guidelines the accused J should be sen-

tenced to no. more than three months’ confinement, than"
it is for counsel to pose a generahzed sentence approprr-

ateness argument to the sentencing authority, who pos-

sesses unlimited drscretron to confme the accused for up

to ﬁfteen years

In proposing that the mlhtary Judge follow the' Sen-
tencing: Guidelines, . the defense counsel -can: base : the
argument on the Sentencing ‘Reform "Act itself.” The
United States Sentencing Commission was formed to

24 (8 U.S.C. §§ 3551-3559 (1982 and Supp. IV 1986) and 28 U.S.C. §§ 991-998 (1982 and Supp IV. 1986). The act established the United Statesv‘
Sentencing Commission, which in turn promulgated the Sentencing Guidelines. See United States Sentencing Commission’s Sentencing Guidelines and
Policy Statements, with amendments (May 1, 1988), reprinted in 41 Crim. L. Rep. (BNA) 3087-3190.

2 Mrstretta. 44 Cnm L. Rptr. (BNA) at 3075

26 Umform Code of Mlhtary Just|ce art. 134 10 U S. C § 934 (l982) [heremafter UCMJ] “Clause 3 offenses mvolve noncaprtal crimes or offenses o
which violate Federal law including law made applicable through the Federal Assimilative Crimes Act {18 U.S.C. § 13 (1982)].”" Manual for
Courts-Martial, United States, 1984, Part IV, para. 60(c)(1) {hereinafter MCM, 1984]. “Examples include: counterfemng (18 U.S, C. § 471), and
vanous frauds against the Government not covered by Article 132.”* MCM, 1984, Part IV, para. 60(c)(4)(b).

n R.C.M. 1003(c)(1)(B)(ii). A dishonorable discharge and forferture of all pay and allowances is also permrssible when the federal statute authorizes
confinement for one year or more; a bad-conduct drscharge and forfeiture of all pay and allowances if the statute authorized confinement for six
months or more; and if the authorized confinement is less than six months, then only forfeiture of two-thirds pay for the perrod of conﬁnement is
permitted. /d. . . :

28 Using this example, an accused convicted of uttering counterfeit money(a violation of 18.U.S.C. § 472 (1982)) faces a maximum sentence of 15
years and a $5,000.00 fine. Under the Sentencing Guidelines, this offense carriés a ‘‘base offense level’ of 9 (§ 2BS.1(a)). Assuming that the accused
passed less than $2,000.00 in counterfeit money (resulting in no increase of the base level—§2BS5. 1 (b)(1)), had *‘minimal”’ participation in the scheme

(resulting in a decrease of the base level by 4—§ 3B1.2(a)), ““clearly demonstrates a recognition ion and affirmative acceptance of personal responsrbrhty
for the offense,’”” (resulting in a decrease of the base level by an additional 2—§ 3E1.1(a)), and possesses no prior convictions (resulting in no
increase—Chapter Four), he would face a sentence to confinement for zero to three months (because his Offense Level rs now 3 and he is in Cnmmal
History Category I—Chapter Five (Sentencing Table)). | ;
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- establish sentencing policies and practices. for the:
Federal criminal justice' system that-~(A) assure the"
meeting of the purposes of 'sentencing [as set forth
-in'18 U.S.C. § 3553(a)(2)]; (B) provide certainty and
fairness in meeting the. purposes.-of sentencing, -
avoiding unwarranted sentence disparities: fand] (C):
reflect . advancement -in knowledge of - human
behavior as it relatesllto "the s:criminal justice
process 2 By :

Most ' 1mportantly, the Comnussron, con51stent with Ti-

tles 18 and 28 of the Upited States Code, - ““shall

promulgate and distribute to’ all courts of the Umted.

States”’ guidelines and policy statements ‘‘for use of
sentencing - court in determining  the sentence ‘to be
imposed in a criminal case.’’ 3¢ Therefore, it could be

argued at trial that a court-mértial, ‘finding an accused -
guiltyof a ‘‘clause 3" offense 1sbound to follow the

Sentencing Guidelines.

A loglcal basis for this argument also exrsts, For an
' accused to be convicted for commlttmg a crime under
the federal statute, -all elemehts of that federal statute
must be proven ‘Likewise, " a; convrctlon -of a federal

statute carries wrth it the, sentence limits imposed by -

Congress on that statute, It tfollows then, 'that any
court, prosecuting a vrolatron of a federal statute is
bound to follow . those senténCmg llmlts m'tposed by
Congress. 3

Furthermore, mrlltary courts, at least when operatmg

in a “‘clause 3°* context, should be recognizéd as'‘‘courts

bers of the ‘military bar and bench that a:court-martial
conviction 1is 'a  “federal c¢onviction.’”’ ‘Courts-martial
essentially follow the same rules of evidence. 3 In one of
its seminal opinions, the Court of Military Appeals has
stated that it believes its congressionally-intended role is;
“in so-far as reasonably possible, to place mrlttary’
justice on the same plane ‘as civilian Justrce s i

Therefore, military judges should be urged to follow
the Sentencing Guidelines for *‘‘clause 3> violations of
article 134, UCMJ, a statute in which Congress has not
specified any particular punishment; and’in’ which the"
President -has: directed that the feéderal law ‘will control.
Without a doubt, criticism of the Sentencing Guidelines-
is widespread throughout the federal bench'and bar, as
well as within the military justice community. 3 In an
appropriate case, however, an enterprising trial defense
counsel may "be able to overcome such speculative
criticism with relevant, persuasive argument that, at least
in his client’s case, the confinement paraineters estab-
lished by the Sentencing Guidelines should be applied by
the court. CPT Brtan D. DrGracomo o

Service of Completed Record ‘'of Trial on Defense
Counsel Equated ‘to Service on Accused

Does the trme for submitting , post- -trial clemency .
matters begin to rrun after the authenttcated record of
trial and the staff judge advocate’s (SJIA) recommenda-
tion have ‘been served upon the trial defense ‘counsel or,

of the Umted States.’' 33 It 1s‘ commonly said by mem- instead, only when the record has been served upon the

I

29 28 U.S.C."§ 991 (b)(1) (1982 and Supp. IV 1986).  Admittedly, this philosophy may contrast with military practice. Compare Dep’t of Army, Pam.
27-9, Military Judges’ Benchbook, para.’ 2-."9 (1 May :1982) (C1, 15 Feb. 1985) (adding ‘‘preservation of good order and discipline in the military” as -
a sentencing policy) and 18 U.S.C.§ 355\(3) (1982 and Supp. 1V 1986) (‘‘a defendant who has been found guilty of an offense described in any
Federal statute, -other than ... the Uniform Code of Military Justice, shall be sentenced in accordance with this chapter so as to achieve the purposes
set forth in [I8 U.S.C. § 3553(a)(2)]") In trying to reconcile the differences in philosophy, it is suggested that preservatron of good order and
disciplioe is adequately served by other, uhiquely military sentencing options (i.e., the issuance of a punitive discharge and imposition of forfeitures,

a reprimand, hard labor without confinement, or reduction in rank), and that the portion of the sentence relatmg to confinement serves the ‘‘other"’
sentencing policies recogmzed by both cw:han and rmlltary justice systems

28 U.S.C. § 994(a) (1982 and Supp. IV l986)

31 Despite the fact that the Sentencing Guidelines mandate sentence limits for. judge-alone sentencing (as-is the federal practice), an accused’s forum
selection should have little impact on defense counsel’s proposal to follow the gutdehnes If the accused elects trial by military judge alone, defense
counsel may argue that the Sentencing Guidelines Hirectly apply to the military judge’s sentence, and that failure to apply the guidelines is grounds
for reversal on appeal. See 18 U.S.C. §: 3742 (1982 and Supp. IV 1986). Even if an accused is sentenced by members, however, trial defense counsel
may, in an appropriate case, be able to successfully request an instruction that the federally-recognized limits of confinement for the stated offense
will apply. Such an instruction may be directory (i.e., that the maximum penod of confinement for the subject offense is that stated in the
Sentencing Guidelines), or the instruction may be phrased in terms of matters in extenuation and mitigation (admitted into evidence as a relevant
sentencing matter or as a subject of judlClal nptice), and used to give the members a sense of what the accused would face in cmhan court for this
civilian offense, . - . . . Lo P ;

32 For that matter, defense counsel may attempt to extend thts ratronale to all offenses under the UCMJ that have a federal counterpart (i.e., not
strictly “*military offenses’’). - ; ‘ i .

33 In this vein, it is suggested that the term “courts of the United States" are *‘courts organized under the laws ol‘ the United States." United States
v. Runkle, :122 U.S. 543, 555 (1887). The nature of a court-martial sentence has been described as ‘‘a criminal judgement of a court of the United
States.”’ | The Military Justice Act of 1983 Advisory Commission Report at 40 (1984). Neither Titles 18 or 28, United States Code, define what is
meant as a “‘court of -the United States" for purposesiof: 28 U.S.C. § 994(a).- It is generally recogmzed however, that a court martial derives its
power from article 1 of the Constitution, whereas federal district courts are ‘article IIl courts. :

34 See MCM, 1984, Mil. 'R. Evid.; UCM) art. 36(a). As the United States Court of Military Appeals Committee opined, ‘“‘In many instances [the
military justice system) NoOw mirrors the practlce in federal cnmmal trials.”’ United States Court ot" Military Appeals Committee Report at 3 (Jan 27,
1989).. . . . . [ i .

35 United States v. Clay, { CM.R. 74, 77 (C.M.A. 1951) (the court went on to catalogue "mtlltary due process nghts")

3 As a general proposruon, “adoptlon of the federal sentencmg structure is not feasible, nor approprlate for. the mlhtary ** Vowell, To Determine
An Appropriate Sentence: Senrencing In 'ﬂte {thttary Justtce System, 114 Mil, L. Rev. 87, 174-75 (1986). See also Schwender, Sentencing Guidelines
Sfor Courts-Martial: Sonie Arguments Against. Adapiion, The Army Lawyer, Aug. 1988, at 33, Bur see Grove, Senfencing Reform Toward a More
Uniform, Less Uninformed System of Caurl-MarnaI ‘Sentencing, The Army Lawyer, July 1988, at 26. ,
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accused? 37 This question has recently been addressed by
two different panels.of the Army Court of Military
Review, 38 1t is . extremely . important . to - know when

post-trial . matters must be submitted, because failure to

submit matters to. the.convening authority in a timely
fashion waives. the accused’s right to do so *» and may

also affect the disposition on.appeal of issues relating to

the post- -trial submrssrons

In Umted Staies v, Eurmg w0 the accused was trred and

sentenced on May 25, 1988. The military judge authenti-
cated the record of trial June 17, 1988. On July §, 1988,
the trial counsel attested that -he had transmitted by
certtfred mail a copy. of the record of trial to the accused
at Fort Knox, Kentucky. On September 7, 1988, the

accused signed a certificate acknowledging his receipt of

the record. The trial defense counsel, however, had been
served with the record of trial and the SJA recommenda-

tion on July 8, 1988. The defense counsel’s request for.

an extensron ‘until July 28, 1988, to submit post-trial

matters was granted, but a petmon for clemency was not

actually filed until August 1, 1988. The convening
authority took action on August 10, 1988.

On appeal an issue was raised based on United States
v. Hallums %' regarding the radequacy of :the record
establishing the convening authority’s consideration of
the clemency matters. Rather than deciding that issue
directly, the Army court sought to moot the questron by

finding that the submission was untimely and that, even

if ‘the’convening authority may have in fact considered

the ‘document, he ‘was not as matter of law required to

do so. Thus, the Army court was saying that the record
of trial need not confirm an action that the convening
authority was not obligated to do. As a consequence of

the--Army. courts’s approach to the. Hallums issue,

however, the Euring opinion ‘provides guidance on the

AT

e

issue of timeliness of post-trial submissions. The ultimate

issue in the Euring case was whether service on July 8,

1988, upon the trial defense counsel, or September:7,

1988, - upon .the accused commenced the running of the

period to submit post-trial matters.: If the ten-day period

did not begin to run until the appellant. was actually

served, post-trial submissions need not-have been sub-

mitted until September :17, 1988. In this latter situation,

the submissions of August 1, 1988, would have been

tlmely and should have been consrdered by the conven-,
ing authority before action, with appropriate annotation

or confirmation of that fact m the record of trial (per'
Hallums).

Appellant’s argument in Eurmg relted upon the spe-
cific language contained in R.C.M.. 1105 which' states .
‘‘service on the accused’’ not ‘‘service on the’ trial
defense counsel.”” Rejecting.-this argument, the Army
court held that the word ‘‘accused’: as it is used:in
R.C.M. 1105 is not intended to have the literal mearning
it does in article 54 of the Uniform Code of Mthtary,, ‘
Justice (UCMYJ). 42 The opinion quoted Umted States 'v..
Derksen 43 and cited the congressronal mandate set forth ’
in article 60(b) of the UCMI as ultimately implemented
by R.C.M. 1105 and 1106. 4 The Euring court’ also
referenced article 38, UCMJ, and R.C.M. 502 4 and'
opined ‘that an attorney-chent relationship does not;l
terminate at the end of the court-martial but continues,
thus creating an affirmative obligation on the 'trial
defense counsel. to ensure that the accused’s rtghts are
upheld in post-trial matters. 46 : ) . '

The Euring decision also distinguished the sérvice‘
needed to fulfil R.C.M. 1104 7 from that which is
required under R.C.M. 1105 and 1106. ‘Although each
rule uses the word “‘shall,”’ . the court interpreted :the
President’s intent for promulgating the respective rules

37 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1105(c)(1) [hereinafter R.C.M.], provides that after a 'sentenceis
adjudged in any court-martial, the accused may submit matters under this rule within the later of ten days after a copy of the authenticated record of
trial or, if applicable, the copy of the recommendation of the staff judge advocate or legal officer is served on the accused. If the accused shows that -
additional time is required to submit such matters, the convening authority may, for good cause, extend the ten day period for not more than twenty
days.

38 Campare Umted States vi"Euring, ACMR 8801186 (A C. M R.13 Jan 1989), with Umted States v. Moore, 27 M.J. 656 (A CM. R 1988)

9 R.C. M llOS(d)(l) states that failure to submrt matters w:thm the time prescnbed by thrs rule shall be deemed a waiver of the nght to submlt such .
matters. ‘ .

@ ACMR psonss (A.CMR. 13 Jan. 1989).
4 26 M. J 838 (A C.MR. 1988)

42 UCMJ art. 54. Arncle 54(d) provtdcs that “(a] copy of the record of the proceedmgs of each general and special court-martial shall be grven {o the .
accused as soon as it is authenticated.”

i

it 24 M.J. 818 (A.CM.R. 1987) (Iegnslatwe hrstory of artlcle 60, UCMJ mdrcated that the framers of the artrele mtended that service upon the‘*'v
accused for purposes of the artrcle was satisfied by servrce on the accused’s counsel)

“ Arucle 60(b), UCMJ provxdes that the accused may submit to the convening authority matters for conslderatton by the convening authorlty wrth
respect -to. the findings and sentence. Except in a summary court-martial case, such a submission shall be made within' 10 days after the accused has
been given an authenticated .record of trial and, if applicable, the recommendation of the staff judge. advocate or legal offrcer. UcMI art 60(d)‘
states that the recommendation of the staff judge advocate shall be served on the accused. . Lo '»

45 UCMLI, art, - 38(c)(1) states that the defense counsel may forward for attachment to the record of proceedings a brief-‘of such ‘matters as he
determines should be considered in behalf of the accused on review. R.C.M. 502(d)(2) designates the broad duties of the defense counsel: **[d]efense .-
counsel shall represent the accused in matters under the code and these rules arising from the offenses of which the accused is then suspected or
charged.

46 See United States v. Cannon, 23 M. J 676 678 (A.C. M R. l986) (thc burden is on the trial defense counsel lo advtse the convemng authonty of
any clemency recommendations and failure 10 do so may raise ‘an issue of inadequacy of counsel). United States' v.” Davis, 20 M.J. 980, 982 83
(A.C. M R. 1985) (Congress intended that the responsrbllmes for presentmg post-trial’ submrssrons to rest primarily wrth defense counsel)

4T R. C M. llO4(l)(A) states that the trial counsel shall cause a copy of the record of trail to be served on the accused as soon as it is authentlcated
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differently. To support this distinction; the court rea-

soned that the accused has an absolute right to have a

copy of the record of trial and that right originates from

article 54, UCMJ, which does not provide for ‘constric-,

tive service. The wording in R.C.M. 1105 requires actual
service upon the accused, but permits substitute service
upon the accused’s defense counsel when actual service is
impracticable. Accordingly, Euring reasoned that con-
‘structive service is adequate to fulfill both R.CiM. 1105
and 11106 and sufficient 'to tngger the warver rules of
R.C:M. 1105(d)(1). et

The Euring decrsron should be read in con]unctron
with an opinion decided two months earlier by a
different panel of the Army court.'In United States v.
Moore 4 the certificate of :service,” sxgned by the trial
defense counsel,” referred (mly to iservice of the SJA
‘recommendanon. It was silent as to service of the record
of trial, authenticated or 'otherwise, upon’ tnal defense
counsel. The certificate of service was accomphshed in
accordance with R.C.M.. 1106(f). +° The accused was not
‘served with his authentlcated copy ‘of, the record until
September. 10. Post-trial submrssrons were Submitted by
the defense counsel on September 18 .The Moore panel
of the Army court rejected the government’ s assertion of
waiver, even though post-trial matters were submitted
‘eight days after the acknowledged ‘due date, by holding
that the ten-day period would not end untrl September

4 27 M.J. 656 (A.C.M.R. 1988).

20,.because the appellant had not in fact been served
until September 10, and substituted service of the
authenticated record had not been made on trial defense

-counsel. 3° Moore interpreted the language in R.C.M.

1105 and 1106 literally, requiring actual service upon the

- accused or, in the alternative, substituted service upon

the trial defense counsel in order to trigger the waiver
rule, 5t

It is important for trial defense counsel to apply the

Euring interpretation that service of the record. of trial

and SJA recommendation on the accused will not
provide extra time to submit post-trial matters. The
ten-day period should be presumed to commence with
the service upon the trial defense counsel, not upon the
accused if that service occurs first. Post-trial representa-
tion must be conducted as carefully and adequately as
was provided at trial, and trial defense counsel must
ensure that the client’s rights are upheld. The Army
Court of Mrhtary Review has held that the primary
responsibility in post-trial matters is upon ‘the defense
counsel and failure to fulfill these responsibilities could
lead to accusations of inadequacy of counsel. 52 There-
fore, it is incumbent upon the trial defense counsel to
either submit post-trial matters within ten days of receipt
of the trial record and SJA recommendation, or obtain
an extension of time, 5 or face waiver of the accused’s
right to submit such matters. CPT Pamela J. Dominisse.

4 R.C.M. 1106(f)(1) requires a copy of recommendatron to be served on counsel for the accused and 1106(f)(3) requlres the staff judge advocate to
provide accused’s counsel with a copy of the record of trial upon request. Hence, R.C.M. 1106 does not require service of the record of mal
authenticated or otherwrse. in order to trigger the ten day time penod to submit post-trial matters

3¢ ¢f. United States v. Thompson, 26 M 1. 512, 513 n. 3 (A C M.R. 1988) (servrce of unauthentlcated record on counsel does not consmute service
under R.C.M. 1104(b)(1)).

5! The emphasis in Moore was on the lack of acknowledgement in the record of trial of substituted service upon trial defense counsel. Conversely,
the emphasis in Euring was on the constructive service of the authenticated record of trial upon trial defense counsel. The Army court in Moore held
that the absent substituted service upon trial defense counsel the 10-day period will not begin to run until actual service upon the accused, whereas,
the Army court in ‘Euring held service upon trial defense counsel constituted constructive service, and actual service upon accused or substituted
service upon trial defense counsel was not necessary to commence the running of the ten day time period to submit post-trial matters.

5223 M.J. at 678; but see United States v. Lohrman, 26 M.,J. 610, 612 n.3 (A.C.M.R. 1988). In Lokrman the court held that the trial defense
counsel’s failure to respond to the erroneous recommendation of the staff judge advoeate was not ineffective assistance because appellant was not
deprived of a fair trial. ;

33 The Euring decision failed to address an alternative argument of appellate defense counsel that the court had misconstrued the actual request for
extension of time and had failed to grant the full 30 days that had in fact been requested. Care should be taken to obtain written approval for
additional time and to clearly specify the latest date post-trial matters must be submitted. g . ‘
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_

Annual Review of ., .. . .0
' Developments m«lnstructions s :

R R DI ‘ ColoneIHerbert Green™ - 7 :
E P Mtlttary Judge, Fifth Judicial Circuit, Augsburg, FRG

During the past year the results of a significant
number of appellate cases have ‘been determined by the
‘resolution: of instructional issues. “This article is a review
of some of the most 1mportant of those cases '

Offenses

In Umted States v, Mance' the Court of Mxlrtary
Appeals exhaustrvely consrdered the : knowledge -require-
ments inherent in- the :crimes . of possessron and use of
illegal drugs 2 The court held that in order to be found
guilty of wrongful possession and use.of an illegal drug,
the accused must be aware of the presence of the drug
alleged 'and must also be aware of  its contraband
nature. 3 These knowledge elements must be the subject
of instructions. 4 “[T]o be complete an instruction on
wrongful possess:on or wrongful use of controlled sub-
stances, should include. specific. reference to - the two
types of 'knowledge’ which are requrred to establrsh
criminal liability.”’ s . -

Therefore, the military judge should instruct the
‘court members that, in order to convict, the accused
must have known that he had custody of or was
ingesting the relevant substance and also must have

" known that the substance was of a contraband
nature, regardless of whether he knew its particular
identity. The judge must give this instruction even
absent a defense request. 6

The court did not specify how the instruction must be
given, although it appears that the instructional require-
ment can be satisfied in at least one of two ways. First,
the requisite knowledge can be incorporated into the
definitions of possession or use and wrongfulness. Thus,
an instruction that ‘‘an accused may not be convicted of

26 M.J. 244 (C.M.A. 1988).

possessron of a controlled substance if the accused dld
not know that the substance was present under..the
accused’s control”’ 7 is sufficient guidance for:the aware-
ness of the presence element of the offense of wrongful

’ possessron

Srmrlarly, the mstructronal requrrement for the. corre-

{spondlngelement of a wrongful use offense might be

satisfied by an instruction that ‘“an accused may not:be
convicted of use of a controlled substance if the aceused
did not know that he ingested the substance.”’

The awareness of the contraband nature element is
properly instructed on when the members are informed
that ‘“‘use (possession) of a controlled substance is not
wrongful if it was used (possessed) without knowledge of
the contraband nature of the substance.”” 8

A second method is to instruct on the ‘knowledge

elements. qua elements. Thus, the ‘awareness of the

presence element would be satisfied by instructing ‘‘that
the accused knew that he possessed (used) (srate the
name of the substance).”’ The awareness of the contra-
band nature element would be satisfied by the instruc-
tion ‘‘that the accused knew that the substance he
possessed (used) was of a contraband nature,’’ ®

Although Mance requires revision of the existing
instructions with regard to the elements of drug offenses,
it leaves undisturbed the inferences that may be drawn
from the discovery of illegal drugs and the instructions
applicable to the inferences. 1 ““[Tlhe military judge
may also instruct the court members that the presence of
the controlled substance authorizes a permissive infer-
ence under appropriate circumstances that the accused
had the type of knowledge required to establish ‘posses-

2 Uniform Code of Military Justice art. 112a, 10 U.S.C. § 912a (Supp. III 1985) [hereinafter UCMJ).

3 Mance, 26 M.J. at 253-54.

s

$ Mance, 26 M.J. at 254.
S Id. at 256.

? Dep't of Army, Pam. 27- 9 Mrhtary Judges Benchbook para. 3-76.1, eh 1 (15 Feb. 1985) [herernafter Benchbook]

e

When no such mstruetmn is given, prejudxcral error requiring reversal is committed. Umted States v. Brown. 26 M. J 266 (C.M.A. 1988)

8 See Benchbook, para. 3-76.4. In Mance the judge instructed infer alia *“Use of a controlled substance is not wrongful if it was done without the
knowledge of the contraband nature of the substance.’’ Mance, 26 M.J. at 248. The court held that the instruction was sufficient:to satisfy the
knowledge of contraband nature element. Since *‘the members could not have concluded that appellant knew the contraband nature of ‘the substance
that 'he had used without being aware. that appellant also had:to have known that he had ingested the substance,” the court found the instruction
sufficient for the knowledge of awareness element. /d. at 256. The court indicated, however, that if evidence of unknowing ingestion had been

presented, additional instructions would have been requlred

? The knowledge of contraband nature element instructions may not.be neeessary in all cases. [f the accused “knows the ldenmy of a substanee that

he is possessmg or using but does not know that such possession or use is illegal, his ignorance in this regard is immaterial because i

.. ignorance of

the law is no excuse, ” Mance. 26 M.J. at 254 In these cases it would seem that knowledge of the contraband nature would not be an element of the

offense

10 See generally Benchbook, paras. 3-76.1 to 3~76 4.
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'sion’ or ‘use’ as well as the type of ‘knowledge required

to estabhsh ‘wrongfulness. AR

Permrssrve inferences were again addressed by! the Su-

preme Court. !2 In Yates v, Aiken 1? the Court held that

- an instruction that “‘malice is implied ot presiimed from

the use of a ‘deadly weapon"’ is imore than a permrssrve

" inference. Rather, it is a presumptron that has the effect

of relieving the prosecutron of ‘part' of 'its burden of
. proof. 14 As such, it ls 1mproper

More than -a quarter’ century ago, the Court of
Military. Appeals charged law officers “(now mrlrtary
judges) with the responsibility of giving® members “Tucid
guideposts to the end that, they may‘ ‘knowledgeably
‘apply the law to the facts as they find thém.”” 15 “When
a definition of terms'is required -for ‘a proper- under-
standing ‘of the issues mvol\ded jtiis the r‘esponsrbrlrty of
the presiding officer to instrict the court mémbers with

. extreme precision.”” ¢ Several recent cases have empha-
} srzed this facet of the mrhtary Judges responsrbrhtres

In United States v. Fayne, 17 a case ‘descrrbed as' “‘a
domestic ‘dispute that escalated intoa court- martial,** 18
the accused was charged ' with ‘harassment ‘'of his es-
tranged wife and housebreaking with intent to commit
harassment. The court foutd that harassment was a

“crucial element of these offenses and that the failure to
define the term rendered the mstructrons madequate

In: United States v.: Brllzg 191! Navy ‘sufgeon was
charged inter alia with five specrt" cations’ of involuntary

_ manslaughter arrsmg out. of | open heart surgerres One of

~ the major issues in the case was the standard of care
required of cardiothoracic surgeons No clear. definition
of this standard emerged from the evidende. 'Neverthe-
less, the military judge mstructed that in determining
whether the accused’s condiict ‘amounted! to'' gross or
simple negligence or neither,!ithe mémbers’ should con-
. sider whether the accused’s conduct was consistent with
- the care, skill, and profrcrency that 1s commonly exer-

lﬂtm

Mance, 26 M.J. at 256 (emphasis in original).

_crsed by the ordinarily. careful, skillful, and prudent
board-certified cardiothoracic surgeon. Further. the

judge instructed that the accused had a duty to conform

- to-this standard, that any vrolatron of the standard was

negligence, and that any gross departure from the
standard amounted to gross negligence. 2° The. instruc-
tions did not make any reference to the acts alleged in

. the specifications. The court held' that ‘the instructions

were deficient and stated that the concept of ‘‘departure
from the standard of care’’ had no real definition. A
proper instruction ‘would have informed the members
that if they found that the alleged acts occurred, they
would then have to ‘determine whether they constituted
srmple 2t or gross negligence, Because such guidance was

not glven, the convrctrons could not stand.

The need for clear guidance to court members was

‘considered by the Court of Military Appeals: in United

States v. Burnett. 22 The military Judge found that the
civilian defense counsel should be held in contempt. The
judge paraphrased article 48 22 for the  members and
instructed that they must determine if the counsel ‘should

‘be held in contempt. The president inquired as to what

constituted contempt and the judge replied that it was

“““[a]ny disorder or disrespect to the Court committed in

the presence of the Court.”>2¢ The court found this
instruction to be deficient because it gave no real
definition of ‘the term contempt and -allowed thé mem-
bers to go beyond the statutory definition. 25 o

In United States v. Harper 26 a . panel of the Army
Court of Military Review held that a judge erred when
he changed an element of the crime to more closely

. mirror the evidence. The accused was charged inter alia

with taking indecent liberties with minors by showing

" them pornographic video tapes. The accused placed the

tapes in a VCR and started the machine, but he was not
in the room with the children when they watched the
tape. The mrlrtary judge believed that the physrcal
presence of the accused was not necessary for .the

12 See, e.g., Francis v. Franklin, 471 U.S. 307 (1985); Sandstrom v. Montana, 442 U.S. 510 (1979).

3 108 S. Ct. 534 (1988).

'S United States v. Smith, 33 C.M.R. 3, 6 (C.M.A. 1963).

'8 United States v. Sanders, 34 C.M.R. 304, 311 (C.M.A. 1964). .
17 26 M.J. 528 (A.F.C.M.R. 1988).

18 /d. at §30.

Apparently malice was an essential element of the capital murder statute in issue. The statute is not set out in the opinion.

1% 26 M.J, 744 (N.M.C.M.R, 1988). History may well record anerllary matters in this case as a bedrock for increased powers and prestrge ‘of lhe
Court of Military Appeals. See United States Navy-Marine Corps Court of Military Review v, Carlucci, 26 M.J. 328 (C.M.A. 1988). )

20

The applicable instructions are set out in the opinion. Billig, 26 M.J. at 759.

2 lnstrucuons on the lesser included offense of negligent homicide were given. UCMJ art. 134; see United States v. Kick, 7. M.J. 82 (C M. A 1979)

2 27M.J. 99 (C M.A. 1988)
B UCM art. 48.
29 Burnett, 27 M.J. at 103..

25

% 25 M.). 895 (A.C.M.R. 1988).

i

Hopefully in the near future, mllrtary law will abandon its anachromsue comempt procedure See ld at 107
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" commission - of " the -crime charged and he did not
" instruct the members that the physical presence of the
‘accused was a necessary element. Instéad; he substltuted

an element that essentially required: ‘that the showing of

“'the tape was ‘done with the accused’s consent and with
: the knowledge of 1ts pornographlc content 7 ‘

The appellate court found. that the offense of mdecent

;‘,hbertles can: be accomph,shed by the ‘‘performance of
- indecent acts- and the use of indecent language over an
-, audio-visual system.’’ 28 The court held, however, that

the acts required the physical presence of the -accused.

. Because the instructions did not require the members to

find this element, the court set aside the finding.
" The opinion is difficult to accept. It cites United

- States v. Knowles #° as requiring the physical presence of

the - accused, -although that case merely held -that the
:communication of indecent language over the phone was

.inot. the taking of indecent liberties with a. minor. ‘“The

offense ... requires greater conjunction of the several

_senses of the victim. with those of the accused than that

..of hearing -a voice over a telephone. wire.”” 3¢ If the

accused: had: placed the tape .in. the VCR, turned it on,
and ,then: remained stationary and silent in the same
room as the children, presumably the court would have
found that all the elements of the crime ‘had been
established.. In such a situation, the accused’s. presence
would have added nothing to what ;occurred. It makes
no sense to make criminality depend on presence, when

““that ‘presenceadds nothmg to the sum total of what
}actually occurred '

It also ‘appears that the court concentrated ‘on one
partlcular element and may not have “‘seen the forest for

“the trees.”” " Clearly, as the court recognized, 3! ‘the
- showing of pornographic video tapes to minors is
- conduct prejudicial to good order and discipline. There-

fore, instead of reversing the convretron, the court
should have affirmed a conviction for the" accused’s
criminal conduct that was proven and properly in-

27" The instructional element is set out in the opinion. /d. at 897,

3 g, at 897. S
» 35 C:M.R. 376 (C.M.A. 1965).

% Jd. at 378. A

an Harper, 25 M.J. at 397.

‘structed on. If the conduct was not’ techmcally mdecent

liberties, it certainly was a violation of article 134, 32

. Essentially, the court misperceived the issue; ‘it was not
.whether a ¢ritne occurred, but rather what label to place

on that crime.. As such, the real:issues. were the

- maximum punishment and whether the crime committed
. was closely related to one already llsted in the Manual

for Courts-Martial. 33:

One other matterkshouldvbe considered. As listed in
the Manual 34 and the Benchbook, 3% the missing element
is that the accused. committed the act in the presence of
the person (victim). 26 The forbidden act cannot be the
act. of -inserting..a tape into- a VCR or turning on a
VCR. 37 The act must necessarily be the -scenes portray-

ing sexual intercourse and sodomy. Those. scenes were

shown to the children mvolved Therefore, the acts were
in the presence of the person, - S

In _Harper the mrlrtary Judge attempted to tarlor ‘the

" instructions to the evidence and to the actual crime
. -under. consideration, Even .if his -departure- from the

Manual and Benchbook instruction was somewhat -inart-

ful, he did not mcorrectly instruct the members

Lesser lncluded Offenses

It is a weIl-establrshed principle of mrhtary law that
the military judge must properly instruct members
. on all Jesser included offenses reasonably -raised by
" the evidence. Indeed, so important is this duty that
it arises sua sponte undér appropriate circumstances,
even without ‘a defense request. .*. . It is not neces-
sary that the evidence which. raises an issue be
compelling’' or convincing beyond a reasonable
,doubt; . . . Instead, -the instructional duty arises
whenever ‘‘some evidence’’ is presented to which the
fact finder might ‘‘attach credit if” they so desire. 38

The sua sponte duty to mstruct on lesser mcluded
“offenses that are raised by the evidence was again
considered by the Court of Military Appeals in United

2 See generally United States v. Williams, 26 M.J. 606 (A.C.M.R. 19§8), where a drfferent panel :of -the court stated that 1t is “the nature of the act
taken as a whole’” that determines whether a crime has occurred. 26 M.J. at 608. See also United States v. Davis, 26 M.J. 445 (C.M.A. 1988); United

States v. Sadinsky, 34 C.M.R. 343, 346 (C.M.A. 1964) (*‘the critical inquiry . . was whether the act was palpably and directly pre;udrcral to the good
order and discipline of the service®).

3 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1003(c}(1)(B) [heremafter MCM, 1984} provides that the maximum
pumshment for offenses not specrfrcally lrsted in the Manual wrll be determmed inter alia by the maxrmurn pumshment for a closely related offense
that i is'listed. .

(S fod ik

34 MCM, 1984, Part v, para. 87.
3 Benchbook, para. 3-156.

3 Both the Manual and the Benchbook provide that the liberties must be taken in the physical presence of the child. ThlS requrrement 1s more llkely
a restatément- of law and not an attempt to prescribe an élement.

37 Possibly these acts constituted an attempt to commit indecent liberties with a min‘or in violation of article 80. Cf. UnitedVStalesl ‘v.f Presto, 24 MJ
350 (C.M.A. 1987); United States v. Byrd 24 M J. 286 (C.M.A. 1987) .

38 United States v. Jackson, 12 M.J. 163 166-67 (C.M.A. 1981). See also Umted States v. Staten, 6 M 3. 275 (. M A. l979). Umted States v.
Jackson, 6 M.J. 261 (C.M.A. 1979); United States v. Clark, 2 C.M.R. 107 (C.M.A. 1952)."

s “APRIL 1989 THE ARMY LAWYER ¢ DA PAM 27-50-196

—




//

States v. Wilson. ¥ After an initial violent confronta- - reexamine the issue of when instructions on affirmative
~ tion, the accused departed, obtained a bunk adaptor,  defenses are required. 4 The court found that there was
~ and returned to the scene. He then struck the victim with a parallel between instructions on lesser included of-

the bunk adaptor The victim died, and the accused: was - ferises'and instructions on affirmatwe defenses, and the

~ “tried for premechtated murder » ,‘ o . court determined 'that the requirements for instructions

“are the same. 4 ‘Therefore, when some “evrdence raising
an’ affirmative defense to which a military jury may
attach ¢red|t if it desires’ 46 is presented, the military
Judge has a sua sponte duty to instruct on that defense.
" Moreover, the failure to instruct on such a defense is
71_"_error that is not waived by the absence of a defense
request for an mstructron ol

‘During the artlcle 39a4° sessron on tnstrucuons, the
defense requested instructions -on-ithe -lesser included
offense of involuntary ‘manslaughter, claiming the ac-
- cused did not have the intent to kill or do great: bodily
, harm. The judge mquxred whether  the defense -meant
. involuntary manslaughter ‘‘by culpable: ‘negligence,”” and

the . defense answered . afﬁrmattvely The _1udge then

stated that the evidence dld ot raise any issue of The mistake of fact instruction was at issue in Umted
culpable negligence, ‘and "he refused to instruct on  States v. Turner. 4 The accused, an Army Captain, was
- involuntary manslaughter. The' court reversed 'holding ‘charged inter alia with larceny of two automobile
~ that. although the evidence did not raise any issue of . engines that were alleged to be military property. Essen-
culpable negligence, the ev1dence dtd raise the issue of  tially, the accused claimed that he obtained the engines
whether the accused. acted: with the ‘intent to kill or  from a PLL clerk at no cost, 4° stating that he was told
commit great badily harm. Because the -accused’s:intent ' that the engines were not military property and that he
was in issue, the evidence raised the question of whether ~ thought the clerk had authority to give him the engines.
the accused killed while perpetrating an offense'directly ~ The military judge refused to give a defense requested
- affecting the person. 4 Accordingly, ‘the Jesser included = mistake of fact instruction because the evidence did not
offense of involuntary manslaughter ,was raised by the show that the accused believed he was obtaining aban-
evidence, but on a theory other than culpable negligence. ~~ doned property.: The court held that the judge erred
Because no instruction on this i pffense . was: glven, the because abandonment was not necessary to establish
conviction could not stand. @ ‘ mrstake _
Defenses I T The,opinion is significant because it demonstrates that

even if the evidence raising a defense is of dubious
- credibility, ¢ as long as a panel .can attach some credit
to it, the judge must instruct on the defense. ! In

In United States v, Taylor, ' a case that mrtlally
appears to have srgmﬁcance only to the accused, the
Court of Mthtary Appeals took the opportumty to

¥ 26 M.J. 10 (C.M.A. 1988}. See aiso United States v. Taylor. 26 M.J. 127 (C.M.A. 1988).
40 UCMJ art. 39a..

4l Voluntary manslaughter (UCM]J art. 119a) and all the forms -of murder (UCMJ art. 118) that were in issue in this case require as an essential
element that the accused have either the intent to kill (premeditated murder, unpremeditated murder) or the intent to commit great bodily harm

" (unpremeditated murder, voluntary manslaughter) An individual who unlawfully kills without ‘having the intent 10 kill or commit great bodily harm
may be convicted of involuntary manslaughter by culpable” neghgence (UCMJ art. 119(b)(1)), of involuntary manslaughter by killing while
perpetratmg certain offenses dlrectly affectlng the person (UCMJ art. ll9(b)(2)). or of ncghgent homicide (UCMJ art. 134).

42 The defense may, for tactical reasons, waive instructions on certain lesser included ‘offenses. See United States v, Pasha, 24 M.J. 87, 91 (C.M.A.
1987); United States v. Mundy, 9 C.M.R.'130, 133-34 (C.M.A. 1953). See'also United States v. Johnson, 49 C.M.R. 256 (A.C.M.R. 1974),

43 26 M.J. 127 (C.M.A. 1988).

44 The alleged instructional defect in this rape case was the absence of an instruction on mistake of fact hs to consent. The court held that no
evidence reasonably ratsed the i issue. But qf Umted States v. Gamble, 27 M.J. 298 (C.M.A. 1988).

S Ltis not a new idea that the tests_for determining when tesser lncluded offenses and affirmative defenses should be the subject of instructions are
the same. The Court of Military Appeals stated the proposition in its first term. United States v.. Ginn, 4 C.M.R. ‘45 49 (C.M.A. 1952).

46 United States v. Simmelkjaer, 40 C.M.R. 118, 122 (C.M.A. 1969).

.*7 Left unanswered by this and other decisions of the Court of Military Appeals is the question of whether an accused may, for tactical reasons,

request that certain affirmative defenses technically’ rarsed by the evidence not be ‘instructed on.. Since the tests for determining when to instruct on
lesser included offenses and affirmative defenses are similar and have common statutory roots, UCMI art. 51(c), it would appear that an accused
should be able to waive such instructions—at least to the same extent that he may waive instructions on lesser included offenses. See supra note 42,

“€ 27 M.J. 217 (C.M.A. 1988). See generally Benchbook, para. 5-11.

o .The engines were installed in the accused’s van. After the first replacement engine was installed, it failed and a second engine replaced it. The
accused acknowledged that.it would have cost between two and three thousand dollars to have one engine replaced by AAFES. The accused stated he
N paid 1100 Deutsch Marks for labor to the individuals who installed the engines. .

30 Turner, 27 M.J. at 222 (Cox J., eoncurnng)
31 See United States v. Stewart, 43 C.M.R. 140, 145 (C M.A. 1971); United States v. Bermudez, 47 C.M.R. 68, 72 (AF.C.M.R. 1973).
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@SSence, the issue of credrbthty is a decmon for the st e oo Evidence
members. . i V o In Umted States v. Thomas, ,6° a case tned pnor to the
‘ In Mathews . Umted States 52 the Supreme Court effectrve date of. the Military Rules of Evidence, & the
_"considered the requirement for an entrapment instruction "Court of Military Appeals declared, that cevidence of
when the accused denies some of :the elements of the uncharged misconduct that is inextricably related in time
f crime charged. Mathews a government official, was "and place to the offense charged need not be the subject
_indicted for brlbery # He, claimed that although he ‘of sua sponte limiting instructions. The court also held,
y accepted money from a government contractor, it was a however, that when admissible uncharged miscond_uct is
personal loan unrelated to his government posmon. He - not so related, “‘the judge has some obligation to give an
‘ wanted his attorney to argue that if the jury found that . instruction on {uncharged -misconduct,] at least.in the
"'he had the intent to commit the crlme, then they should . absence of a defense request to the contrary.” 62
c onsider whether he was entrapped " In Umted Stales v, Mclntosh € the Court of Military
" The trial and appellate courts ruled that entrapment ~ Appeals, 'without referrmg to Thomas, applied the
. could not be asserted and that no entrapment instruction Thomas rule. The accused was charged with graft. The
Q., would be given as long as the accused denied the ~ government presented counseling statements that referred
elements of bribery. The Supreme Court. reversed, hold- to letters of mdebtedness pertammg to the accused.

‘mg that it is not necessary to admit the elements of the
underlyrng crime in order to be entitled to an entrapment
-instruction. Moreover, ‘‘as a general proposition, a
defendant is entttled to an instruction as to any recog-
nized defense for which there exists . evidence suffrctent
. for:.a reasonable jury to find in his. favor.” 54 The
holdmg is sound ‘and: consrstent with mlhtary law. The
evidence determines the necessrty for instructions. As
_long as the evidence raises an issue as to a recognized
defense, an instruction must be given. 35 In United States

The court opined that the: counsehng statements were
: admissible to show that the accused ‘was placed: in a
». position where he:needed to raise’ money in :order to
prevent -adverse :command action ‘and they therefore
portrayed .a motive for the offense. The court deter-
mined that the statements could not be used as evidénce
-of the accused’s indebtedness. An instruction lrmlting the
‘use of the statements was required. Because no such
instruction was given, ¢ the court found error. ‘

.. Eckhoff %6 the Court of Military Appeals joined the The court did not make any reference to Military Rule
' Army, 7 Navy-Marine Corps, * and Air Force %9 Courts . of Evidence 105, 65 which requires military judges, upon
Qf ‘Military Review in holding that it is error to give an " request, to instruct on the limited purpose of evidence.
" instruction that declares that a profit motive vitiates an | Apparently, the court is determined to maintain: at least
entrapment defense. some responsibility for the military judge to raise the

issue sua sponte rather than placing the full responsibil- —~
ity on the defense counsel. 66

o
’210850883(1988) T T D ‘ : e
» 1B Y. 5.C. § 201(g) (1982). ‘ : cL e
i 34 Mathews.vlos S. Ct. at 887, . ‘ N . . 5
= T he defendant s posmon was not totally inconsistent. Even if it was, the necessrty for mstructlons would remam Although an accused mtght be
‘-entitléd 1o mstructlons on mconsnstent defenses, the attorney and client 'who advocate inconsistent posmons are almost ensuring a convn:tlon For
example, alibi and self-defense may be raised by the evidence. Advancing and advocating both defenses in the same case, however, would inevitably
lead to the conclusion that the defense lacks credibility. Thus, even though the defense has a rrght to instructions on inconsistent defenses, the
. exercise of ‘the right would almost surely result in a Pyhrric victory. Accordingly, in most cases it is incumbent upon the defense counsel to present
hls case m such a ‘way as to avoid inconsistent defenses—especially if the inconsistent defenses are based on inconsistent facts., R o
56 27 M.J. 142 (C.ML.A. 1988). .
P United Stétes v. Myers, 21 M.J. 1007 (A.C.M.R. l986) o : S - T . e
%8 United States v. Eckhoff, 23 M.J. 875 (N.M.C.M. R. 1987). The Navy panel held that although the mstructlon was erroneous it did not nse to the
level of plain error..See United States v. Fisher, 21 M.J. 327 (C.M.A. 1986)..The Court of Mlhtary Appeals found plam error and reversed
5% United States v. O'Donnell, 2 M.1. 911 (A.F.C.M.R. 1986) '
% 11 M.J. 388 (C.M.A. 1981).
8" The effectlve date of the Mrhtary Rules of Evidence was ] September 1980 At least one court has opmed that Thomas represents the law as it
; exlsts today Umted States \'2 Dagger 23 M, J 594 (A F C. M. R. 1986). :
S Thomas, 11 M.).at393. ~ - o
# 27 M.J. 204 (C.M.A. 1988). o O N S I S
- From reading the opinion it is dxffxcult to drscern whether the mstruc'nonal infirmity was'a complete failure to address the uncharged misconduct
‘or whether it-was a failure to limit the counseling statements to the accused bemg placed in a posmon of needmg 1o obtam money to avmd adverse —

command action.
$5 Mil. R. Evid. 105. ) o
% See also United States v. Billig, 26 M.J. 744, 758 (N.M.C.M.R. 198R), ‘.- .
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The instructional responsrbxhty of -the military judge
when 1nadmlsSJble evidence is presented was considered
in Umted States v. Evans. 57 After admitting evidence of
an out-of-court identification, the mxhtary Jjudge. prop-
erly determined that the evidence was hearsay . and
excluded it. 6 He instructed the members to disregard it,
told them why it was inadmissible, and asked if the
members had any questions about his instruction. ¢ The

court found that the instruction was' sufficient, but -

stated that it would have ‘been preferable to ask each
member if he or she could follow the instruction ‘and
obtain an affirmative response from  each member.

The court’s preference 1s unsetthng It does not take
into account the practlcal dynamlcs of a m111tary court-
room. The mlhtary judge is lookmg at the members
when he or she gives the curative mstructlon and then
asks if they all understanq The judgé can tell from the
‘body language of the members whether his message is
understood and. accepted If he dlscerns a, problem, it
should be expected that he wﬂl inquire further More-
over, the accused and ‘defense counsel are present. If
they are not satisfied, it should be incumbent on them to
ask for further relief. When they do npt appellate
- courts should presume the mstructlons were understood
‘and followed. P

Even more dlsqmetlng is the apparently open-ended
requirement that the members, be asked if _they will
follow the judge’s mstructtons The court ~does not
explain why this spec1al mterrogatlon is. created for this
1nadm1ss1ble evidence in" thlS sxtuatlon .Nor does the
court explain why there is no: requ1rement for .individual
questioning of court members as to whether ,they under-
stand the elements, afflrmatlve defenses, or ‘the concept
of reasonable doubt.

“In sum, the court’ s preference for mdmdual questlon-
ing of court members is. unnecessary, and when viewed
against the panoply of instructions not requmng such
questioning, is inconsistent. The better course is to rely
upon the good sense and presence of the mlhtary judge.

Curative instructions were considered in at least two
other cases. In United States v. Palumbo 7° a CID agent

97 27 ML1. 34 (C.M.A. 1988).

testified that the accused invoked his rights and declined

_to be interviewed. The mlhtary judge immediately in-

structed the . members to disregard the statement, -ex-
plained that it could not be considered for any purpose,
and stated that the accused has a right to. speak to an
attorney He also stated that the right to remain silent

‘“protects and may be . mvoked by those completely
innocent of an offense.”” 7! Finally, he obtained affirma-
tive responses from the members that they understood
and could follow his mstructxons The mstructlon was

held suf ficient. 72

A similar result was obtained on the same day in
United States v. Rath. 7 The accused was charged with
sodomy upon a minor. During the trial an expert witness
opined that the alleged victim was truthful. The military
judge instructed the members to disregard the testimony.
The court held that the instruction was proper and
sufficient.

In United States v. McLaurin ™ the Court of Mlhtary
Appeals held that when identification is a primary issue

1in a case an instruction detailing factors to be considered

on the issue of 1dent1f1cat_lon . should be given if
requested. 75 The court also approved the use of a model
inter-racial identification instruction. 7

Two Air Force cases during the last year analyzed the
meaning of McLaurin. In United States v. Conner 7 two
individuals of one racial group identified the accused, a
member of another race, as the perpetrator of a larceny
The defense requested an inter-racial. ldentxﬁcatlon in-

“struction but none was given. The court reversed,

holding that when such an instruction is asked for, it

‘must be given. This is so even where the evidence

indicates an immediate and unequivocal 1denttﬁcatton of

.the accused.

The meaning of identification was discussed in United

‘States v. Beaver. There the victim initially identified
“her assailant as a black man named Keith, 5'9*¢ tall and

weighing 190 pounds. At trial, nine months later, she
identified the accused as the assailant, although he was
6’3" tall, weighed over 210 pounds, and his friends
claimed he used the name Philly. 7 The identification

%8 An FBI agent testified that Karen Cobb identified the accused prior to trial. This evidence would have been admissible and non-hearsay under
Mil. R. Evid. 801 (d)(1) if, as profiered by the government, Karen Cobb would have testified with respect to the identification. After admitting the
FBI agent’s identification testimony .it was determined that Karen Cobb would not testify. At that point the FBI agent’s testimony became

inadmissible hearsay.

% The instruction is set out in the opinion. Evans, 27 M.J. at 38,
70 27 M.J. 565 (A.C.M.R. 1988).

" Id. at 568.

2 See also United States v. Garrett, 24 M.J, 413 (C.M.A. 1987).
97 M.J. 600 (A.C.M.R. 1988). » ‘

74 22 M.J. 310 (C.M.A. 1986).

75

76 A model instruction is set out in a footnote. Jd. at 312-13, n.2.

7 26 M.1. 674 (A.F.C.M.R. 1988).
8 26 M.J. 991 (A.F.C.M.R. 1988).

" The accused’s first name is Keith.

A model instruction is set out in the appendix to the opinion. Id. at 313-14.
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“:issue ‘was strongly htigated The military judge mstructed
‘that'identification had to’ be ‘proven beyond a reasonable
doubt and that the identification should be considered in
‘view of the opportunity to observe, the passage of time,
~and other factors. The judge refused to give ‘a defense
- requested ‘instruction that highlighted the inconsistent
descrrptlons and called identification the most 1mportant
issue in the case.

. The court afflrmed holdmg that, for instruction
purposes, a description of an assailant is not an identifi-
cation of the individual. Accordingly, no McLaurin type
‘identification ' instruction- was required. Further, the
.¢ourt found that the mstructrons adequately covered the
. identification issue and ‘opined that it would have been
improper’ toinstruct that rdentlfrcatron .was the most
lmportant issue in the case:

Procedure

In United States v. Shroeder ® the accused was
“convicted of felony' murder, & whlch is pumshable by a
mandatory life sentence. On appeal he argued “that
because the Codé 82 and the Manual ® required that at
“least three-quarters of the members concur in the sen-
“tence, he could not be convicted unless at least three-
quarters of the members concurred in 'the findings of

guilty. Thus, he argued the military judge erred when he
-instructed ~that only two-thirds of the members need
-concur in a-finding of guilty.

. The court re]ected the argument and ‘held that “the
language of the Code and of the Manual is clear and in
<all ‘cases requires only a two-thirds vote to convict--
‘unless a death sentence is mandatory or, if not manda-
tory, is actually ad_]udged "

In Umted States v. Santlago-Dawla 85 the mlhtary
Judge gave instructions on the offenses, defenses, and
_other matters and’ then permitted counsel to present final
argument 8 The court noted the procedural aberration
“with'a footnote that referred to Rule for Courts-Martial
920 That rule requrres thdt instructions on findings be

% 27 M.J. 87 (C.M.A. 1988).
5 UCMJ art. 118(4).

82 UCMJ art. 52 (b)(2).

® R.C.M. 1006 ()(4)B).

% Shroeder, 21 M.J. at 90-91.

85 26 M.J. 380 (C.M.A. 1988).
86

87
the military judge is not permitted to deviate from its requirements.

8 Benchbook, para. 2-37.

8 20 M.J. 337 (C.M.A. 1985).

% United States v. Hopkins, 25 M.J. 671 (A.F.C.M.R. 1987).
91
92 United States v. Harris, 26 M.J. 729 (A.C.M.R. 1988).
%3 Id, at 734 (emphasis added).

% United States v. Lenard, 27 M.J. 739 (A.C.M.R. 1988).
95 See 38 U.S.C. § 3103 (1982).

given after argument by counsel. Although the reference
"by the court is emgmatlc. the most reasonable mterpreta—
tion is that the court prefers that judges’ follow the
Manual and instruct on findmgs after argument by
counsel 87

Sentenclng

. The effect of a pumtrve drscharge mstructron has been
the subject of much recent attention. The standard
instruction provides that a punitive discharge is a-severe
punishment that deprives the individual of substantially
all veterans and service benefits. 8 In United States v.
Soriano ® the Court of Military Appeals held that it was
error to instruct that a punitive discharge was anything
less than a severe punishment. Later, an Air Force Court
‘of Military Review panel held that it was proper. to
distinguish the effects on veteran’s benefrts of a bad
conduct’ discharge adjudged by a special court-martial
from that imposed by a general court-martial. * Thus, it

"held that it was proper to instruct that the agency

concerned decides if it will award benefits to an individ-
ual who receives a bad-conduct discharge adjudged by a
speelal court-martral 9t

Subsequently, an Army panel 92 held that, at a general
court-martial, it was error to instruct that a bad conduct
discharge deprives the recipient “¢sof many benefits ad-
ministered by the Veterans Administration and the Army
establishment.”” 93 It stated that the effect of a bad

" ‘conduct discharge adjudged by a general court-martial is

essentially the same as that of a dishonorable discharge.
Therefore, a correct instruction states that either punitive
discharge .deprives the mdlvrdual of substantially all
‘benefits.

Six months later a sister panel of the Army Court %4
‘held that a completely new look must be given to the
‘standard - instruction. It determined that the loss of
veterans benefits ensuing from a punitive discharge only
applies to the benefits accruing for the term of service
from which discharged. % Thus, there is no loss of

Presumably, the military judge gave the procedural instructions for deliberations and voting after closing arguments.

Article 36, UCMIJ, authorizes the President to promulgate rules of trial procedure. R.C.M. 920 is such a rule, and absent unusuval circumstances

The pertinent portion of the instruction is set out in the opinion. Id. at 672-73.
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" veterans benefits from any ‘prior term of service for

which the accused received a discharge under honorable
condrtlons Consequently, the panel suggested that a new
standard instruction ‘be' drafted that indicates the hmlta-
tion on the loss of beneﬁts 9%

In United States v: Wheeler 9 the Court of Mllltary
Appeals was disturbed that despite 'evidence reflecting
the twenty year career of the accused, the sum total of
the sentencing 1nstructrons covered only the maximum
punishment and the mechamcs of voting. Becduse it
found the lnstructrons ‘to’ be grossly deﬁclent, it " at-
tempted to present a ‘‘definitive approach ‘to the issue of
the law officer’s respons1btllty """IThe court required
‘““the law officer to’ dellneate the ‘matters which the
court-martial should consider .in,its deliberations.”” %
Thus, the law officer had a duty “to tailor his instruc-
tions on the sentence to'the law -and the evidence.’” 100
The court recommended that, the instructions refer to the
need to consider the background and character of the
accused, his record in the service;for good conduct and
efficiency and other traits that; bharacterrze a good
soldier, the plea of guilty, and other matters. 101

The message of Wheeler was to some extent clear—the
sentencing instructions must give specific guidance. The
opinion was ambjgyous, ‘however,  with respect to one
instructional matter. Theré was no .actual statement
directing the law officer:t0 marshal and summarize the
specific evidence. Subsequently, in its official publica-
tions, the Army took the posmon that such marshaling
of the evidence was necessary The 1969 Military Judges’
Guide stated that military Jtudges‘wxl_l specify the relevant
evidence. 192 Later, the, Benchbook :indicated the type of
evidence the military ]udge ‘‘may ‘$ummarize.”” 10 De-
spite this guidance, the 1ssue ambiguously left open in
Wheeler remained unresolved 104

In United States v. Smtth 105. the Army Court of
Military Review attempted to provide the answer. The
accused pleaded guilty. to rape and presented evidence
that he was intoxicated when he committed the crime.
The military judge refused a defense request that he

-

4

38 CM.R. 72 (C.M.A. 1967)
% Id. at 74.

% Id. at 75.

1% 14,

o1 Id. at 76.

Lenard, 27 M.J. at 740 n.1. The court dld not submit its own |nstructlon

instruct that mtoxrcatron was a mitigating factor. More-

‘Kover, he did not ““tailor that portron of his instruction to
vldentrfy ‘'specific matters that the members should con-
‘ srder in decrdmg ona sentence *? 106

: The court expressed its strong preference that the
instructions be tailored to the evidence and assumed
without deciding that the failure to give the requested
instruction  was error. Nevertheless, based on all the

: evrdence, 1t found no grounds to reverse.

m— . g e m——— e

The court $ dec1sron is.a mrxed blessmg. Its preference
that the instructions specifically mention the evidence
that should be considered is welcome. It is unwise,

_however, to combine an instruction stating that intoxica-

tion is a  mitigating factor into a requirement for
tailoring the instructions, i.e. marshaling and summariz-

.ing the evidence. Tailoring the evidence to instruct that

the members should consider that the accused was under
the influence of alcohol at the time of the incident
should be required. It is not ‘‘tailoring,”” however, to
draw a legal and factual conclusion that being intoxi-
cated is mitigation. Whether that evidence is mitigating
or even aggravating is for the members to decide.

“"Notwithstanding the unfortunate confusion of the de-

fense requested instruction with the concept of tailoring,

“the ' opinion clearly sets forth guidance for ‘military

judges. Marshaling and summarizing the evidence is
proper and preferred.

United States v. Wilson 197 presented another facet of
the concept oOf tailoring. The accused was charged with
premeditated murder. He defended on self-defense and

"was convicted of unpremeditated murder. During sen-

tencing the defense requested an instruction indicating
the members could consider evidence of provocation.
The judge denied the request stating it would be an
invitation to reopen the findings. The Court of Military
Appeals disagreed. It held that provocation not amount-
ing to a defense is a proper matter to consider on
sentencing and that the requested instruction should have
been given. 108

B

92 Dep’t of Army, Pam. 27-9, Military Judges’ Guide, para. 8- 5 (May 1969)

103 Benchbook, para. 2-37. In Wheeler the court cited Dep't of Army, ‘Pam. 27- 9, Mlhtary Justice Handbook, the Law Officer, Appendix XXXIII
(April 1958), as a model for tailoring sentence instructions. The model instruction neither required nor suggested that the evidence be marshaled or
summarized.

104 The Manual for Courts-Martial is similarly ambiguous. See R.C.M. 1005(e)(4) discussion.

105 25 M.J. 785 (A.C.M.R. 1988).

196 14, at 789. ‘

107 26 M.J. 10 (C.M.A. 1988). : i T T

198 This case differs from Smith in several ways. First, provocation is always a mitigating factor. The extent to which it is mitigating depends on the

werght given to the evidence by each individual court member. Intoxication, while at times mitigating, can also be an aggravating factor, Whether it
is mitigating or aggravating is a matter for the members to decide. It is not a legal question for the judge. Second, unlike the instruction proposed in
Smith, the requested instruction did not put a label on the evidence.
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In United States v. Fisher '® the Court of Military _ retirement benefits is a. direct, not a collateral, conse-

Appeals held that the failure to grve the effect of a gullty _ quence of a sentence. Addltronally, ‘during his argument
" plea instruction is not error’ unless the. instruction is “the defense counsel referred to the effect of a punitive
réequested. In United States'v. thltams 110 the ‘Army drscharge upon retirement benefrts Fmally, the court
- Court of Military Review opined that where the accused stated that ‘unless it is plain error, an error in sentence
pleads guilty after the last prosecution witness testifies, instructions is waived in the absence of an objection.

- he is not entitled to the instruction even. if requested. }!1 The 'court found that the instructions:did not constitute
' : ‘ v o N o - plain error and affirmed. i

Instructions relating to the collateral consequences of ‘
a particular sentence concerned the court in United
States v. Griffin. ''2 The accused, a Technical Sergeant
(E-6), 'was convicted of a rape committed while he was

“on terminal leave pending retirement. The ‘trial counsel
requested that the court be instructed that if the accused
is -reduced, but not givén a’ punitivé discharge, his

The holding of the case is that the mstructlons did not
_constitute plain error. All the ]udges 117 agreed, however,
“that the effect of a sentence on retirement benefits is a

direct not a colIateral consequence and may be the
subject of mstructlons Nevertheless, trial judges should
"be extremely careful when giving such- mstructlons s

retirement pay will be calculated at the pay grade from ~  Six months later,in  United States v. Murphy, 1?
which he was reduced. 13 The defense did not object ~Judge Cox, who wrote:the Court’s opinion -in Griffin,
and the instruction was given. !'* A number of other stated that the earlier case held that *‘an accused should
‘questions 'relating to retirement were asked by the - be sentenced without regagd to'the collateral administra-
members. 'S Ultimately, the military judge instructed tive consequences ‘of the sentence in question.’’ 120 Ac-
that determinations concerning retirement would be ¢ cordingly, it was proper to refuse to admit an extract of
made by the Secretary of the Air Force. On appeal the an Air Force regulation govermng ellglbrhty for entry
-accused claimed that it was error to“give the requested into a retraining unit. !2!

instr n i - e e
truction concerning retired pay. Similarly, ‘it is' improper to-“instruct the members

concerning the effect of service regulations on eligibility

Initially, the court affirmed its long standmg rule that

"court members should not- -concern themselves with the to remain -on active duty. In United States v. Walk 122
collateral consequences of a sentence. !'¢ When the issue :the military judge “instructed concerning a witness who
arises it is proper to instruct that the subject .is .not testified that service regulations directed that individuals
germane to sentence deliberations. If the accused agrees, involved with drugs be' separated. !> The  judge at-
however, the members may be informed of some collat- tempted to clarify the testimony. He instructed that such
eral consequences. The court noted that ‘the defense did an individual is not generally retained in the service and
‘not object to the trial counsel’s requested mstrucuon, that the members should rely on' their own understand-
and noted that neither the trial counsel nor the defense ing of the regulation’ and not upon that of the ‘witness.
counsel objected to ‘the member’s questions or the 'Finally, -he offered to procure a copy of the regulation
judge’s responses. Moreover, the effect of a sentence on " for the members. 124

I

19921 M.J.'327 (C.M.A. 1986). ‘
110 26 M.J. 644 (A.C.M.R. 1988). -

M1 The instruction was not requested. T B ;

112 25 M.J. 423 (C.M.A. 1988).

113 See 10 U.S.C. § 1401a(f) (1982). Arguably such an instruction would have a tendency to encourage members to give a punitive discharge as part

of the sentence in order to insure a permanent effect on retirement benefits. The Code has now been amended by the National Defense Authorization
Act for Fiscal Year 1989, to provide that if an individual is reduced by a sentence of a court-martial, the computation of retired pay will be based on
the grade in which the individual is retired.

114 The instruction is set out in the opinion. Griffin, 25 M.J. at 424,
113 The questions are set out in the opinion. 7d.

16 See United States v. Quesinberry, 31 C.M.R. 195 (C.M.A. 1962). See also United States v. Black, 24 M.J. 600 (A.F.C.M.R. 1987); United States
v. Noonan, 21 M.J. 763 (A.F.C.M.R. 1986).

"7 Judge Cox wrote the opinion in which Judge Sullivan concurred. Chief Judge Evereit, concurred in the result and stated, ‘‘In my view, it is quite
appropriate for the sentencing authority ... to consider the collateral consequences of various sentencmg alternatwes Therefore it is permrssrble for a
judge to instruct on these consequences > 25 M.J. at 425

U8’ See Griffin, 25 M.J. at 424, 425,
19 26 M.J. 454 (C.M.A. 1988).
120 1d. at 457. , .

121 Under the applicable regulations an accused could not have been sent to the Air Force retraining squadron if he had more than 18 months of

approved confinement remaining to be served.

122 26 M.J. 665 (A.F.C.M.R. 1987)

123 The wnness testified concermng the accused's potentlal for rehabilitation. See R.C.M. 100l(b)(5)
!24 The instruction is set out in the-opinion. Walk, 26 M.J. at 665-66.
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The court reversed. "It held that -it- was error to
introduce command policies regarding the appropriate-
ness of sentence into  a court-martial 25 and ‘that. the
error is compounded when the mtroductlon -is :in . the
form of instructions. 126 -

| In United States V. Onart 127 the court summarily held
that it was error to instruct that monetary penalties were
more severe than confinement. All instructions must be
given on the record in épen court. Accordmgly, when
the presrdent exits the delrberatlon room durmg dehbera—

" tions and asks if a general discharge may be adjudged, it
is improper to ‘answer, even -when the accused .and

. counsel are present, 128 ! |

In Lowenfteld v. Phelps 120 the Supreme Court held

‘that a hung jury instruction that tells the jury members

to consider the views of the other .members is neither
coercive nor ‘improper. 13° The instruction is very similar
to the Benchbook instruction, 13! and there is strong
authonty for the legal sufficiency of that 1nstructron

125 gee Umtcd States v. Allen, 43 C.M. R 157 (CML.A. 1971); United States v. Estrada, 23 C.M.R. 99 (C.M.A. 1957), Umted States v. Fowle 22
C M.R. 139 (C.M.A. 1956). Umted States v. Myers, 14 M J. 527 (A.F.C.M.R. 1982).

16 It is also error lo instruct that rt is agamst Arr Force policy to adjudge forfertures in an amount between two- thrrds pay per month and total

forfeitures. United States v. Myers, 25 M.J. 573 (A/F.C.M.R. 1987).
127 26 M.J. 315 (C.M.A. 1988).

128 Umted States v. Higerd, 26 M.J. 848 (A. C M.R. 1988). The military judge correctly answered in the negative and the appellate court proper]y

determined that no prejudice occui'red
2% 108 5. Ct. 546 (1988). .
130 The instruction is set out in the oplruoh Id at 549.
31 Benchbook para. 2-57.

Government Appellate Division Note

“InHrs Opinion””—A Convening Autﬁority’s RS .
- Guide to the Selection of Panel Members o

. Captain Karen V. Johnson ‘
Government Appellate Division -

Introductlon

The selection of court members mvolves two prrmary .

areas of consideration: 1) the nominating process, and 2)
detailing by the convening authority, The focus of this
article is .on the detailing of court members by the
convening authonty 1 :

Article 25(d)(2)- of the Umform Code of Military
Justice (UCMJ) 2 governs the convening authority’s dis-
cretion with respect to panel selection. Article 25(d)(2)
states that ‘“[wlhen convening a court-martial, the con-
vening authority shall detail as members ‘thereof such

members of the armed forces as, in his opinion, are best

qualified for the’ duty by reason of age, education,
training, experience, length of service, and judicial
temperament.’’ ? : :

The words ““in his oplmon” imply that the selection of
a panel is committed to the sound discretion of the

. convening . authorrty Moreover the Army Court: of

Military Review in United States v.  Cunningham'* held
that the acts of ‘a convening authority in the selection of
court members are accorded a presumption of legality,
regularity,, and good faith, and also held that the burden

- of -establishing an improper selection is on appellant. In

United States v. Hodge 5 the court said that in order to
overcome the presumption, the appellant must show by
clear and convincing evidence that the convening author-

"ity violated article 25, UCM]J. Given the presumption of
. regularity and the ‘amount of evidence needed by appel-

lant to overcome that presumption, how can a convening

' . authority go wrong?

! A model procedure to select court members is described in Schwender, One Potato, Two Potato . . . A Method to Select Court Members, The
Army Lawyer, May 1984, at 12. For a discussion of defense challenges arising from SJA mvolvement in the selection of court members, see Teller,
Issues Ansmg From Staff Judge Advocate Involvemem in the Court Member Selection Process, The Army Lawyer, Feb. 1988, at 47. A discussion of
defense challenges to the court member selection process is contamed in Morgan, Best Qualified or Not?.Challenging .the Selection of Court-Martial
Members, The Army Lawyer, May 1987 at 34. : . . :

2 Uniform Code of Military Justice art. 25(d)(2), 10 U.S.C. § 825(d)(2) (1982) [hereinafter UCMJ]J.
M. (emphasrs added).

*21 M.J. 585, 586 (A.C.M.R..1985), pet. denied, 22 M.J. 275 (C.M.A. 1986)

326 M.J. 596, 599 (A.C.M.R. 1986).

i
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‘Asa general :rule;-the application of improper crite-

. na——cnterra ‘other than those contained in article 25—is

‘absolutely prohibited, and the ‘courts will carefully scru-
_ tinize panel selections to determine whether they were
made to obtain ‘members “best quallfied for the duty”’
~or for some other treason. The only exceptron to this
general rule is ‘the cross-section representation prmcrple,
"which is a court created exception that allows convening
authormes to dppoint. black and female panel members
“in order to achieve panel compositions that more closely
‘represent the racial and sexual composition of the

: mtlrtary commumty 6

Applying Amcle 25 Criteria

‘Strict application of article 25 criteria (age, education,
training, experience, length of service, and judicial
temperament) can result in selection of panels com-

. prised, mainly or entirely,  of senior ranking  panel
members. Convening authorities can easily justify the
selection of such members by stating that they are best
qualified to serve by reason of any or all of the article

25 criteria. Naturally, this result engenders the contrary
"argument that the senior, well educated members are
more likely to impose heavier punishments than young,

less educated -court members, and, therefore, convening

authorities who select senior ranking panel members are

doing so in 'order to f‘pack’’ the eourt and thereby aid

: the prosecution. The military appelldte courts have been
i: unwilling- to entertain - such- speculatron on ‘the 'social
“psychology of such panels. "

Instead, ‘the courts ‘have
chosen to look at the intent of the convening authority

.. in selecting senior ranking members, and, they have
~_upheld . selections that are based upon the criteria -con-

tained in article 25, UCMI. 7 o

Although the selection of semor rankmg panel mem-
bers . was upheld when it was based upon the criteria
contained in article 25, UCMJ, the court rejected both a
fixed .policy .to exclude certain ranks from  court
membershxp ‘and .the selection of senior ranking panel
members in order to obtain a court membershtp that is

" more favorable to the prosecution. ?

‘ Applymg the Cross-Sectron Representation Exceptron to

Article 25 Criteria- . .

The *‘cross-section representation” exception to article
25 was created to allow convening authorities to select
panels more  representative .;.of the racial. and sexual
composition of the military community, should they so

“desire. 10 This *“‘representation’’ requirement is found in

the sixth amendment of the United States Constitution

" and “requires that civilian juries be drawn from a

representative cross-section of the community. !}

s See United States v. Crawford, 35 C.M. R 3, 13 (C.ML.A: 1964) (The convening authonty purposely selected ‘a black panel member in a case where
the accised was black. The court upheld the selection over a defense challenge that was based on the right to equal protection of the laws guaranteed
by the fifth amendment of the United' States Constitution: The court. found no violation of the fifth amendment where there is purposeful inclusion
of a racial minority on a jury and stated that the fifth amendment protects against purposeful exclusion.); see also United States v. Smith, 27 M.J.
242 (C.M.A. 1988) (The court held that if appellant were a female whose case had been referred for trial and the convening authority had appointed
female members, the rationale of Crawford would apply.). ~_

? See Crawford, 35 C.M.R. at 12 (The court found ‘it to "be perrrussrble for the convening authority to ‘refer first 1o the ranks of senior
noncommissioned officers for prospective enlisted court’ members ,where it* was: established that the only ’purpose in looking to the senior
‘noncommissioned ranks was to obtain persons possessed of proper qualifications to judge and sentence an accused, and there was no evidence of any
desire or intention to exclude any group or class on irrelevant, irrational, or prohibited grounds.); see also United States v. Green, 43 C.M.R. 72
"(C.M.A. 1970) (The court upheld the selection of senior ‘commissioned officers. ); United States v. Cunningham, 21 M.J. 585, 587 (A.C.M.R. 1985)
:..(The court upheld the legitimacy of selecting panel members in'leadership positions; stating that ‘‘the preference for and the intentional inclusion of
- those in leadership positions as.court members drd ‘not mvaltdate the selection _process. "); United States v. Carman, 19 M.J, 932 (A.C.M.R. 1985)
The Carman court stated: |
The statutory qualifications. for selectlon as ‘a court- marual member are ' contained in ‘Article 25(d)2), UCMJ. In today s Army. senior

. commissioned and noncommrssroned officers, as a class, are older, better educated, more experienced, and more ‘thoroughly trained than their
subordinates. The mlhtary continuously commits substantial resources to achieve this. Additionally, those officers selected for highly competitive
command positions'in the Army have been ¢hosen on the ‘““best qualified”’ basis by virtue of many significant attributes, including integrity,
_emotional stability, mature' judgment, attention to detail, a high level of competence, demonstrated ability, firm ‘commitment o the ‘concept of
.professional excellence, and the potential to lead soldiers, especially in combat, These leadership quahues are totally compatible w1th the
UCMJ's statutory requirements for selectron as a court member. ‘ ) o R

: ld at 936 ‘ ) ) ’ o ‘ ‘ I’ )
' United States v. Dalgle, 1 M J 139 (C M.A. l975) (A fixed polrcy to exclude all heutenants and warrant offrcers from selectron for membershlp on
'a general court was rejected.). The evidence established that .

- the -convening "authority had a fixed policy to exclude all lieutenants and warrant ot‘frcers from selecuon for membershrp on a genera]
court-martial. The evidence further éstablishes that members were selected not because they actually possessed the qualities enumerated in Articlé
25(d)(2) but solely because they had the senior' rank ‘deemed desirable for a particular court-martial. As ‘the ‘evidence shows, requests for
members were made “‘in terms of numbers and grade.”” When a subordinate commander was asked to submit a nominee, he was ot advised to
screen the nominee for the statutory qualifications; nor did the staff judge advocate advise the convening authority of those qualifications when
the nominee’s name was submitted to him for appointment to a court-martial.

Id. at 141. o -

1

® United States v. McLain, 22 M3, 124 (C.M.A: 1986) (The case’ was reversed where the selection of a panel conststmg of semor rankmg members
-was made with a view towards obtaining a court membershtp less disposed to lenient sentencés.). The court stated ;
One such prohibited purpose is to ‘provide a court- martlal membershlp that will achieve a partlcular result as 1o fmdmgs or sentence "In this case,
" the exclusion of lower rank enlisted 'members as ‘well as the réplacement of junior officéer members were done in order to .obtain a, court
membership less disposed to lenient sentences. This purposeful conduct was inconsistent with the spirit “of impartiality contemplated by Congress
- in enacting Article 25 of the Code and with the limitation on command influence contained in Article.37. - o
Id, at 132,

10 United States v. Santiago-Davila, 26 M.J. 380, 389 (C.M.A. 1988) (There is no requtrement that a court-martial panel be representatlve ln fact,
article 25 contemplates that a court-martial panel wtll not be a represeniative cross-section of the military population.).

' Duren v. Missouri, 439 U.S. 357 (1979); Taylor v. Louisiana, 419 U.S. 522 (1975). R
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The Court of Military Appeals held in ‘Urited States v.
..Crawford 12 that--a convening authority -might use a
-, eriterion not specified by article 25, UCMJ, in order to
- have a-more representative panel. The second case that
- suggested that a convening authority might use such a
.criterion is United Statesv.. Smith, '3 -which involved the
selection of female panel members in a *‘sex case.’”” The
Court of Military : Appeals found :constitutional - error
because the convening authority’s stated = ‘‘predilec-
tion” 14 toward ensuring that female court members sit
con cases involving males accused of sex crimes was
found to be 1mproperly motlvated by . an mtent to
“‘achieve a pamcular result as to fmdmgs or sentence,”’
rather than to rov1de the accused ot ~other 'males
accused of sex crimes Nmth a more representatlve court-
martial panel. 15 In Smith 1;he “umque experlence” of
- females was ‘only reievant in cases !mvol\nng sex
offenses. '¢ Such intent to- mampulate the court- mamal
process is prohibited. ‘

While rejecting the purposeful selection of female
panel members under those facts, the court stated that
“if appellant were a female whose case had been
- referred for trial and  the convening authority had
. -appointed -female - members’’
upheld. 17

The Appearance of Impropriety

The courts have found prejudice even when there is

only the appearance. that' a cénvening - authority is
selecting- the members to favor the prosecution. 18 Of-

ficer panels and standing enlisted panels are easy targets-

for a claim of ‘‘appearance of impropriety,’! particularly
where many senior ranking members have been selected
.or where a narrow range of rank is represented. This is

true even though article j25 does not irequire that all.

ranks be represented onia court-martlal panel 1° and

even though there is no- requtrement that a convemng»

.‘] G

"2 Crawford, 35 C.M.R. at 13; see also $upra note 6
13 Smith, 27 M.1. at 249,

1 1d, at 248.

15 Jd, at 249,

16 1d. at 250.
17 Id. at 249, See also supra note 6.

such selection would be - - -

authority choose & panel member from a certain ‘rank
within a certain time period. 20 Obviously, “if - court-
. martial panels have been selected prior to the referral of
a particular case, the convening authonty js less vulnera-
ble to a claim of ‘‘handpicking.”’

A Practical Guide for Convenihg .Autho:rities '

Convening -authorities ‘must always be aware of the
strong judicial aversion t0 any act that either appears to
be motivated by an intent to manipulate the panel
selection process in order to achieve results more favor-
able to the prosecution (i.e., more convictions, harsher
sentences), 2! or that gives the appearance that members
were handpicked to favor the prosecution. 22

A summary of the case law dlscussed herein clearly

' estabhshes the followmg guidelines: .

1. Selectlon of a panel compnsed ‘mainly or enurely
of senior ranking members is permissible if the
selection is made by strict application of article 25,
UCMYJ, criteria, but fixed policies to exclude certain
ranks from court membership and the selection of
senior ranking members with the intent to obtain a
court membership less disposed to lenient sentences
are prohibited.

2. The purposeful selection of black or female panel
members in cases where an accused is black or
female is permissible if it is made with the intent to
select a more representative panel to try the accused,
but the selection of black or female members in
.certain’ categories of cases will be viewed as ‘an
‘attempt to affect the outcome of the case and,
therefore, is prohibited.

Although strict application of amcle 25, UCMJ
criteria may result in the selecuon of ‘senior ranking
panel members, such selecuons are not mandated by

'¢ Se¢ United States v. Hedges, 29 C.M.R. 458 (C.M.A. 1960) (Seven of the nine members of the court had primary duty assignments involving some
aspect of crime prevention, detection, or control One member stated he would apply a majority rule in weighing the testimony of expert witnesses as
10 the accused’s mental responsibility. The! president of the court, a lawyer, did not consider a plea of temporary. insanity ‘appropriate in a
premeditated murder case and intervened dunng the voir dire examination of the court members to rehabilitate. the testimony of a fellow member.).
CJ. United States v. Carman, 19 M.J, 932 (A;C.M.R. 1985) (The court upheld the panel selection where leadership qualities were used to select court
members. The court also noted ‘‘the failure of the voir dire or any other part of the trial record to reflect an melastlc attitude or lack of Judzclal
temperament on the part of any court member.”). ‘

19 See Crawford, 35 C.M.R. at 12 (*All enlisted ‘persons may be eligible for ‘tnembership on courts-martial, but not all enlisted ranks must, or for
that matter can, be represented on any one coun-martlal ). ' :

20 See United States v. James, 24 M.J. 894 (A.C.M.R. 1987) (The accused failed to estabhsh that the convening authority improperly selected court
members, even though no lieutenants or warrant officers appeared as court members on any orders during the one year period that the convening

authority had been in command. The court :noted that some licutenants and warrant officers had been nominated, eonsndered and selected as -

alternates.). L

21 See McClain, 22°M.J. at 131 (It is not the impact, but the intent’ behind the selection of court members that made the selection process
incompatible with article 25.). See also Smith, 27 M.J. at 242 (The convening authority's action to include female court members on court-martial
mvolvmg sexua] misconduct was intended to ac}ueve a particular result as to findings and sentence.).

2 Soe supra note 16.
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article 25, .and all ranks must at least be consxdered for
selection. .. . , - o ,

Although convemng authormes may select black or

" female’ panel ‘members to ‘serve on cases where an

accused is black or female; the sixth amendment does
not require them to do so. The constitutional require-
ment that does apply is the right to equal protection of

. the laws. 23 Equal protection is a right that attaches to
~. all accuseds, civilian and military alike. In the military
.- context, equal protection prohibits a convening authority

from purposely excluding.soldiers from a court-martial
panel because of their race, sex, national origin, age, or

" religious preference,

In practical terms, thrs means that ‘“‘standing’’ officer
and enlisted panels (panels selected in advance and
usually for a specified term) are constitutionally accept-
able. The selection of these *‘standing” panels must be
based on the application of article 25 criteria. to nomi-

.nating lists from which no potential members were

.

excluded: from consideration on improper:grounds (i.e.,

‘rank, race, sex,:national origin, age, or religious prefer-

ence). Subsequent to the . proper selection of  such
s‘standing’’ panels, there is no requirement for a conven-
ing authority to review the membership of a panel on a

- case-by-case basis and purposely change the composition

‘thereof so that members of the same race or sex of an

-accused  are represented on a particular court-martial.

Conclusion

A proper selection process, in whlch a convemng
;authonty appoints members based solely upon the re-
‘quirements of article 25, UCM1J, or upon a desire to

‘make the panel more representative, is essential in
' maintaining a military justice system that is fair and

equrtable to all parties. Selections made by a convening

‘authority that are based upon a sincere application of
*'these standards will meet gny challenge.

" /23 §ap Frontiero 'v. Richardson, 411 U.S. 677 (1973); Bolling v. Sharpe, 347 U.5. 497 ‘(l’954)..

Pt o

Trtal Counsel Forum

Prercmg the Judrcral Verl' Judrcial Drsquahflcatron in the Federal and Mllltary Systems

: ‘ GRS ' Paul Tyrrell

Summer Intern, Trial Counsel! Ass:stance Program

Introduction

* Do prejudicial’trlals exist in today’s “‘fair and just”

socrcty? Unfortunately, they do. Trial counsel can help
minimize the problem by ensuring that the rules for
disqualifying judges are properly followed. The Rules
for Courts-Martial and the United States Code provide
guidance concerning when judges should be required to

! recuse se themselves. In the mnlltary ]ustlce system Rule for
, Courts-Martial (R.C.M.) 902 governs the disqualification

of military judges. ! This rile requrres military judges to

- disqualify themselves in proceedings in which the judge’s

impartiality might reasonably be questioned.? In the
federal court system the applicable rules are 28 U.S.C. §
455 (Disqualification of Justice, Judge, or Magistrate)

! R.C.M. 902—Disqualification of Military Judge.

and 28 U.S.C. § 144 (Bias or Prejudice of Judge).?

(a) In general. Except as provided in subsection (e) of this rule, a military judge shall disqualify himself or herself in any proceedmg in whlch

that military judge’s impartiality might reasonably be questioned.

(b) Specific grounds. A military judge shall also disqualify himself or herself in the followmg circumstances:

(1) Where the military judge has a personal bias or prejudice concerning a party or personal knowledge of disputed evldentrary facts concermng
the proceeding.

(2) Where the rnrhtary judge has acted as counsel, mvestrgatmg officer, legal ofﬁcer. staff Judge advocate or convening authority as. to any
.offense charged or in the same case generally. )
(3) Where the military judge has been or will be a witness in the same case, is the accused, has forwarded charges in the case with a personal
recommendation as to dlsposmon, or, except in the performance of duties as military judge in a previous trial of the same or a related case, has
expressed an opinion concerning the guilt or innocence of the accused.

(4) Where the military judge, the military judge’s spouse, or a person within the third degree of relatronshrp to either of them or a spouse of
such person:

(A) Is a party to the proceedmg. '

(B) Is known by the military ]udge to have an mterest fmanclal or otherwise, that could be substantrally affected by ‘the outcome of the
proceeding; or : )
(C) Is to the mlhta.ry judge’s knowledge llkely tobea matenal wrtness in the proceedmg

zld

I

k ’ 28 U S C §§ 144, .455 (Supp ll 1984) Section 144 provides, in pertment part

Whenever a party to any proceeding in a district court makes and files a timely and sufficient affidavit that the judge before whom the matter is
pending has a personal bias or prejudice either against him or in favor of any adverse party, such Judge shall proceed no further therein, but-
another judge shall be assrgned to hear such proceedmg .

- Section 455 provides:
(a) Any justice, judge, or magistrate of the United States shall drsquahfy himself in any proceeding in which hrs rmpartlalrty mlght reasonably be
questioned.
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Careful examination of 'these rules’ feveal’ that’ they
almost mirror each other. Additionally, many states have
adopted portrons of the language found in 28 u. S C §
455.4 . ”

There isa plethora of case law on Judrcra.l drsqualtfrca-
tion in the rmlrta.ry and federal systems. The two systems
can be compared in three aréas: 1) the dtsqualrficatton of
a‘judge who has'a personal prejudice ot bias’ towards the

“case at bar; 2) the disquélification of a judge based upon

a previous association with the defendant’s’'case; and ' 3)
the dtsquallﬁcatton of, a judge . whose . previous legal
‘employment could affect the outcome of the defendant )
case. t o ,

pio .'

i Personal Bras or Prejudrce' Mrhtary Law oo
R.C.M. 902(b) states: -

A mthtary Judge shall L. . drsquahfy htmself or
herself ... [if] the mllftary judge has a personal
bras _or pre]udlce concerning .a party .or -personal
knowledge of drsputed evtdentlary facts', tconcermng
the proceeding. 5 ST I AU R [ % S

The military decisions dlSeussing the dlsquahficanon of a
judge for personal prejudice or bias are fact’ ispecific, 6

Many of the decisions: regarding disqualification of
military judges are dec1ded ‘under the veneer, of R.C.M.
903, the rule on the accused’s electlon of the composi-
tion of courts-martial. 7 |,Whether a Judge is able to
presrde with  members ,present will .often hmge on
whether the judge may sit at; all. For that more Jbasic
questlon R.C.M. 902 provtdes;t;he answer

One of the most recent cases pertammg to a Jhdge 5
dxsquahﬁcatron for pre]udlce or blas is Unijted States V.
e ST
o) He shall also drsquahfy hlmﬁelf in the followmg crrcumstances :

-

Sherrod $'In Sherrod the court convicted appellant of,
" inter alia, burglary, battery on a child under the age of

‘fsrxteen. and indecent acts upon a child. * One of ‘the
‘ burglanes occurred next door to the mrhtary Judge 5

quarters, and the judge disclosed that he knew these
neighbors.” Furthermore, the judge’s’ daughter had ‘a

close relationship with the young girl who was the victim
. of the indecent act. The Judge had drrven the glrls to

various places, mcludmg a slu tnp 0 _

Counsel questioned - the judge’s view of this latter
victim’s credibility if she testified. The judge replied -that
he -was ‘‘convinced in his jown mind [he] would .not
attach any more" srgmﬁcance to her testimony ‘on-.any
factors than . [he] would to ‘any other witness.”” 1* The
accused made a fruitless challenge for cause agamst the

mlhtary Judge

"' Despite that challenge. appellant felt'so constrained to
-avoid a court-martial with members that he requested a
trial by Judge alone. 12 The' judge denied . the request,
‘-reasomng that the presence of ‘members would dissipate

any appearance of parttaltty. as the members would

resolve the factual questrons and ‘the Judge would
determine the legal questtons 1 ‘

" The Army Court of Mllttary Review held that the

"mthtary judge erred -when he failed to recuse himself

from the case. The court ‘concluded, however, that. the
appellant had not been pre)udrced and affirmed appel-

‘lant’s ‘conviction. 14 The Court of Military Review rea-

soned that there was no prejudrce because of the
professional and fair manner in which the military judge
handled hrs Judrcml dutles. 15

A1) Where he has a personal blas or prejudice concermng a: party, or personal knowledge of drsputed evrdenuary facts concermng the proceedmg.
(2) :Where in prlvate practice he’ served as lawyer in the matter in contraoversy, or a lawyer with whom he previously practrced law served durmg
“such association as a lawyer concermhg the matter, or the judge or such lawyer has been a material witness concerning it;
- (3) Where he has served in govétnmental employment and in!such capacity partmpated as counsel, advrser or matenal witness concermng the
" proceeding or expressed an opinion concerning the merits of the particular case in controversy. ‘
(4) He knows that he, mdmdually or asa ﬁductary. or his spouse or minor child residing in his household, has a financial interest in the sub}eet
' matter in controversy orina party to. the proceedmg, or any other interest that could be substantially affected by the outcome of the proceeding:
- (5) He or his spouse, or a person’ within the third’ degrLe of relatmnshrp to either of them. or the spouse of such a person;
@ 1Isa party to the proceeding, of an; offi cer,‘dlrector. or trustee of party;
(ii) Is acting as a lawyer in the proceedmg, N N . :
(iii) Is known by the judge to have an’ interest that could be substanually al‘fected by the outcome of the proceedmg. -
(iv) Is to the judge’s knowledge likely to be a material witness in the proceeding.
() A judge should inform himself about his personal and fiduciary financial interests, and make a reasonable effort to inform himself about the -
personal financial interests of his spouse and minor children residing in his household.

* Some states still have unique provisions for the drsquahﬁcauon of judges. See, e.g., N.Y. Jud. Law § 14 (McKinney 1983) and Cal Civ. Proc
Code Ann. § 170 (West 1982).

s R.C. M 902(b)(1).

S See, e. g United States v. Webster, 24 M.J. 96 (C.M.A. 1987).
7 R.C.M. 903.

8 United States v. Sherrod, 22 M.J. 917 (A.C.M.R. 1986), rev'd, 26 M.J. 30 (C.M.A. 1988).
® Sherrod, 22 M.J. at 917.

-3

"' Id. at 919,

'# Sherrod, 26 M.J. at 30, 31.

B rd.

' 1d. at 31-32.

'* Sherrod, 22 M.J. at 923.
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The -Court, of Military Appeals agreed that the judge
. was disqualified under R.C.M._ 902 because of ' the
. appearance .of .bias. The Court of Mrhtary Appeals
lesagreed wrth the Army ‘court, however, an the issue of
_prejudice, !¢ By deeming it prudent to sit wuh members,
“the trial }udge demonstrated the ready. appearance of
“bias. The Court of Military Appeals held that because
" the ]udge was’, drsquahﬁed under R.C.M. 902, the
members could not’ provrde an adequate safeguard
against the bias. 17 The court said:

- [W]é€ hold that when a trial judge is disqualified, 'all
the judge’s actions from-that moment on are void—
.. iexcept for those itnmediately necessary to assure the’:
.--swift and orderly ‘substitution of - judges. .. . If a
© judge is disqualified to sit as judge alone, he is also
- :disqualified to sit with members. 18" e :

Sherrod makes interesting points, bui it also raises
Jinteresting questions. The Court of Military  Appeals
'decision indicates that judges. apply dlfferent standards
under R.C.M. 902 and R.C.M. 903. A judge who meets
_the criteria for dlsqualeicatlon under R,C.M. 902 can no
longer preside over the case. The R. C M. 902 criteria
will, to some extent, “spnll over” - to the R.C.M. 903
determination. The court goes. on to recognize, however.
that in some cases a military judge, citing the interests of
justice espoused by the commentary to R.C.M. 903, may
~deny the request “for trial by judge alone, reven though
‘the judge is not required to recuse himself under R.CM.
902. The court does not require the Judge to apply the
R.C:M. 902 criteria in reachmg the R,C. M. 903 decrslon
‘Nevertheless, ' judges ‘should not be allowed to use
R. C M. 903 asa tool to’ cnrcumvent R C.M. 902 o

Personal Prejudice or Blas' Federal Case Law |

Reviewing the federal case law regarding recusal of a

judge for personal prejudice or bias reveals that it is also s
fact-specific. Federal decisions rely on 28 U.S.C.. § 455 =
to decide whether a _)udge should be disqualified when-

the judge raises the issue sua sponte. Counsel may raise

questions concerning ‘recusal under 28 U.S.C. § 144

when the “‘judge before whom the matter is pendmg has
a personal bias or prejudice either against himself or in
favor of any adverse party.” ' Both sections concern

themselves with the same basis for recusal. Case law ln N

18 Sherrod 26 M. J at 33

17 ld

14,

1928 U.S.C. § 144 (Supp. 11 1984).

2 United States v. Thompson, 483 F.2d 527 (3d Cir. 1973).
2! Id, at 528.

Zd.

il A

2[4,

* United States v. Alabama, 828 F.2d 1532 (11th Cir. 1987), cert. denied, 108 S. Ct. 2857 (1988). .

% Alabama, 828 F.2d at 1539.
¥ Id. at 1543 (emphasis added).

28 See infra text accompanying note 62,

. either section provides mmght into mterpretanon of. the
“term “‘bias or prejudice.”’ . :

“In United States v. Thompson appellant was convxcted
of Selective Service violations. 22 The defense filed affi-
davits indicating that the judge had communicated to

. another attorney his bias toward cases involving viola-
‘tions of the Selective Service Act. 2!, The bias pertained

to a standard sentence that the judge imposed regardless

,of the extent or nature of the violation. At the trial the
judge denied a motion for recusal. 22

On appeal, the United States Court of Appeals for the

+Third Circuit looked at 28 U.S.C. § 144 to determine

whether the judge’s failure to recuse himself affected the
accused’s right to a fair trial. # Applying a reasonable
man standard, the court held:

{W]e believe a reasonable man would conclude on
‘the facts stated ‘therein that the district judge had a
'$pecial bias against deféndant as one of those
rconvicted of violating the Selective Service laws. The
affidavit alleges the judge has stated hé sentences all
those convicted of violations of those laws to at
least thlrty months in Jall no matter how “good”,
they are. . '

o In Umtea‘ States v. Alabama, a rac1a1 dlscnmmatlon
case involving the’ public'education system in Alabama,
the appellant challenged the judge under 28 U.S.C. § 144

‘and 28 U.S.C. § 455. 25 'The defendant filed an affidavit
-asserting, inter alia, that Judge Clemons was prejudiced

because of his ‘representation of black plaintiffs in race
discrimination actions. The Judge demed the motion and
presided over the case. 26. ‘ '

 The United States Court o{ Appeals for the Eleventh
Circuit concluded that Judge iClemons’ prior representa-
tion of plaintiffs in civil rlglis actions did not warrant

‘fdlsquahficatlon The United " States Court of Appeals
“held that ““a judge is not required to recuse himself

merely because he holds and has expressed certain views
on a general subject.”’ 27 The United States Court of

* Appeals reasoned that all judges come to the bench with
"a variety of viewpoints and associations, Thus, Judge
~ Clemons properly denied the recusal motion for personal

bias or prejudice. The judge was dlsquahfred however,

_ von other grounds. 28

48 APRIL 1989 THE ARMY LAWYER ¢ DA PAM 27-50-196




Cornparlson v '

Both the civilian and military system ‘are fact-specific.
The various factual settings prevent:the establishment of
clearly defined rules. Generally, ‘the broadest statement
that may be made is that both systems decide disqualifi-
cation questions by a reasonable person standard '

AN TR B
J udge s Previous Assocratlon wnh the Case. Mlhtary
Law ‘

-Much of .the military and federal case law dlscussmg
disqualification of ]udges involves :situations .where -the
]udge has had some association mth ‘the defendant’s. case
in a previous judicial proceedmg Generally. there is .a
heavier burden on the party movmg for disqualification
of a judge in these clrcumstances ‘The mlhtary case law
strongly drscourages the dlsquallficatlon of judges in-
volved in companion or co-accused cases. To illustrate
the difficulty counsel may have in dlsquahfymg a judge
who presided over a compamon or'a co- accused’s case,
it is necessary to look at two recent cases !

In United States v. Elzy appellant requested a trial by

judge alone. 2 The military Judge disclosed the fact that
he had presided as the judge in a co-accused’s trial. In
that proceeding the co-accused pleaded guilty to .the

charges, including a charge of | consprracy to drstrlbute

drugs He named appellant . as a co-corlspxrator 30

l‘l’w‘

iWould a reasonable person suspect: partlahty because'

of the judge’s knowledge of the co-accused’s case? In
Elzy neither counsel chatlenged the ]udge On appeal the
appellant ‘asserted that the judge should have recused
himself sua sponte. 3! The: Court" of Mthtary Appeals
held that there were no allegations of: personal ‘bias and
that the judge’s failure to recuse himself did not result in
prejudice. 32

- Recall the mnlltary and federal decrsrons dlscussmg

bias or prejudice. In those declsrons the court applied a

reasonable person standard.. In decxsrons involving . a
judge's previous association w1th the case, the rmhtary
courts found this standard unworkable For the judge in
Elzy to be dlsquahﬁed a reasOnable person would have
to believe that: 1) the judge had concluded there was a
conspiracy; 2) the judge,” having accepted the co-
accused’s plea, had concluded that he was truthful; and
3) the judge, therefore, formed an opinion. The military

courts, however. hold ‘that- knowledge gamed by a judge
ina Judtcml capacrty does not require the judge to recuse
hlmself This is further 1llustrated in: United States v.
Wiggers. 3

In Wiggers the defense made a tlmely challenge of the -

judge because he- had ‘received mendacious testimony
from the’ co- accused in another trlal The Judge denied
the challenge, assertmg

. []t does not promote 1ud1c1al efﬁcxency, nor the
public image of our court-martial process, for me to
recuse myself so that you can have another judge

* traveling a distance of at least 100 miles, from either -

" Stuttgart or Nuernberg, the nearest location of

" another judge, in order for th1s case to proceed by
‘Jjudge’ alone 34 ,‘ .

‘The Umted States Army Court of Mllltary Review
affirmed the judge’s ruling. Because ‘the military judge’s
determination that SPC Gomersall was mendacrous was
based upon what the judge had heard in court during
SPC Gomersall’s court-martial- and was not based on

any -out:of-court  knowledge of SPC Gomersall’s truth’

and veracity, the judge’s bias or prejudice was judicial,
not personal, in nature, 35

Judge s Prevlous Assoclatlon Wlth the Case' Federal
' Law

In federal case law, like mrlltary case law there is a
heavy burden on the moving party to demonstrate the.
need for a judge to recuse himself because of his
association with a companion case or other proceeding
that may have an effect on the case at. bar. Like
thgers, the federal courts opine that testimony learned
in ‘a judicial .proceeding -is not. grounds for a judge’s

disqualification. The premier example is United States v.

Giorgi. 36

‘Giorgi- mvolved an arson—for-profit scheme and the

submission of false claims. On the second day of trial
the defense counsel entered the courtroom and found
extra securlty measures. 37 The judge asserted that his
decision to increasé security measures was based on
knowledge acquired .during a previous plea ‘hearing of
the accused for the theft of some vans. 33 The defense
challenged the impartiality of the judge, maintaining that
the judge’s actions demonstrated a judicial predisposi-
tion against the accused. The “judge demed the
challenge.

* United States v. Elzy, 22 M.}, 640 (A.C.M.R. 1986), aff'd, 25 M.J. 416 (C.M.A. 1988) .

30 Eizy, 25 M.J. at 416, 419,

M Id. at 417.

2 Id. at 419.

33 United Statcs v. Wrggers. 25 M. J 587 (A. C M.R. 1987).
3 Id, at $90. T

3 Id. at 592 (emphasis added).

36 United States v. Giorgi, 840 F.2d 1022 (Ist Cir. 1988).

37 After the noon recess, counsel returned to the courtroom and found that extra security measures, in addition to the usual metal detectors and x-ray
machines, had been instituted. Guards stopped, frisked, and searched all those entering the courtroom. Id. at 1033. :

*Id.
3 Id. at 1033.
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The First Circuit acknowledged that the appearance of
a fair “and -an ‘impartial " trial ‘had’ demonstrable value.
Because - the : trial’ -]udge s actions ' and ‘opinion ‘resulted
from facts learned in ajudicial procéeding, however, the
Judge properly denied the challenge. 40

Umtea‘ States v, Partm further 1llustrates this pomt 4
The ]udge heard seven separate. but related trtals, w1th
seven different accuseds. The defense mamtamed that it
was improper for the same judge to preside over the
separate trials of a.lleged co-consptrators The tnal Judge
ruled otherwise. 42 i.

The United States’ Court of Appeals for the Fifth
Circuit agreed with the judge’s 'decision not 1o recuse
himself. That court indicated that a trial _]udge would be
disqualified ‘from presiding over a compa.mon case only
when personal bias was shown, notwithstanding the fact
that the rules state that disqualification shall occur when
impartiality “mlght” reasonably be questtoned 9

ere the rmhtary courts, the federal courts fmd that
the legtslatrve intent and reasonable person standards are
unworkable in cases -involving knowledge gamed in a

judge’s judicial capacity..# . . ... AL

Reasoning

There may be practical reasons why the courts have
been so inclined to make it harder to disqualify a judge
who has presided over: a co-accused’s case. ‘The imost
obvious reason is judicial economy. In many areas the
court dockets are crowded ‘and the number of judges
available to hear cases is at a:bare minimum. 45:The
question ‘remains, however, whether judicial economy is*
a sufficient reason to negate the justice system’s duty'to
ensure a fair and just trial. In an ideal world, the answer:
would be. *no.”’ In ian ‘imperfect” world;: expedxent
answers may sometimes prevail. Thus, the military and
federal decisions allow the practtcal consnderatlons to
tnumph even when the: Judge may be partlal to one of
the parttes ’ o _

. e
[P

'
‘

Once a Lawyer Not Always a Lawyer
Another area where- the drsquahfrcatlon of judges is an

issue. is where the judge's previous legal ‘employment'

Sat . i

1“\“ PR . Ty

—_—- v

“r4, ar 1035,

41 United States v. Partin, 552 F.2d 621 (5th Cir. 1977).
2 14, at 637.

4 Id. at 639.

4 See 28 U.S.C. § 455 (Supp. II 1984).

could affect the outcome of the defendant’s case. Before
exploring the case law; however, it is necessary to show
how such cases anse .

¢

The nature of the: mthtary JUStrce system is such that it
is possible for attorneys to- be involved with the accused
in- more than one legal capacity. The officer may be the
staff judge advocate one month; and the ‘military judge
the next. Although this does not occur regularly, it
occurs often -enough:to- present case lawon the {opic.

Overall, the military case law indicates that judges
need not:recuse themselves when they had only acted in
an administrative capacity'in their. prior dealings with the
accused. : This ' is “exemplified in both United States v.
Edwards 4¢ and United States v Burrer. 47 - '

1n Edwards the appellant asserted that the mrhtary
Judge erred by not drsquahfymg hlmself The mrhtary
judge had acted as the convening authorrty s legal officer.
at the tlme ‘the ‘offenses occurred, although he had not
been involved in the referral process. 4 He stated that he
had been the convening authonty s legal officer at the
inception and termination of the first three unauthorized
absences ~charged -and that he had no'memory of" the
appellant and. had. not formed an oprmon about the
appel]ant, a9 :

"The government mamtarned that mlhtary Judges
should not be dtsquahfled if the prlor relauonshlp to a
case was solely ‘administrative. Further, the government
asserted that R.C.M. 902 requlres a military judge's
active partlcrpatron in'the processmg ‘of ‘a case before he
or she is disqualified. Heref the government maintains
the judge did not:‘‘act’’ on ‘the casei'5® The United
States- Navy-Marine Corps Court .of -Military' Review
agreed with the government’s contentions and held that
the judge properly demed the motlon to be
dxsqualrﬁed S : S

Slmllarly, in Burrer the military Judge dlsclosed that
he ‘had originally' béen 'appointed ‘as the article 2
investigating  officer 2 and' had held a sesston with'
appellant ‘where he - “advised appellant ‘of His right to
counsel. The military ‘judge had recessed the amcle 32
investigation' to permit ‘the accused the nght to request

_individual military ‘counse!l. The judge ‘held ' no_further

"

45 United States v. Di Lorenzo, 429 F.2d 216, 221 (2d Cir. 1970), cert. denied, 402 U.S. 950 (1971).

46 United States v. Edwards, 20 M.J. 973 (N.M.C.M.R. 1985).
47 United States v. Burrer, 22 M.J. 544 (N.M.C.M.R. 1986).
48 Edwards, 20 M.J. at 974,

49 Id

® 1d, . .

i

S 1d. at976 . Lo B R A EENMIS NY VR

52 Burrer, 22 M.J. at 545.
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proceedings as the investigating officer énd‘ had no
knowledge of the evidence or of the identity of the -

witnesses. Neither counsel challenged the judge. 53

On appeal, the United States Navy-Marine Corps

Court of Military Review held that the judge’s previous’

involvement as an 1nvest1gatmg officer in the case was

minimal and that the judge . had no btas or*"

predlsposmon 54 e

As these cases demonstrate, the case:law recognizes

the problems within the judicial system :and allows for a -

narrower mterpretatlon of KC M. 902 in such instances.

The Federa] Decisions

There have been similar holdmgs in the federal justice

system. One of the most mtercstmg cases involved

Justice Rehnquist’s refusal to'recuse himself, 35 Petition-

ers had challenged Army surveillance of ‘anti-war protest-
ors .and moved to disqualify Justice Rehnquist because

he had defended the surveillance: program - before a
Senate Committee while he was the Assistant Attorney

General in the Nixon administrat‘iou.'.h.\_stice Rehnquist,
in a memorandum opinion, ! stated ‘that| he did not feel
obliged to disqualify himself. 3¢; He asserted that he did
not play an advisory role in the case.” He added that
opinions of law .and policy were .both . necessary and
inevitable, and public expression of such opinions alone
were not a sufficient basis for dlsquallflcatlon 57 «

Similarly, in United State V. Alabama, both Auburn
University and the state Supermtendent of Education
moved to dlsqua.hfy Judge* Clemons ‘on the grounds,
inter alia, that the views expressed by Judge Clemons as

a political figure and member of the state Senate

mandated his dlsquallﬁcatlon 58 Like the military case
law, the court in Alabama, opmed that a judge who has
held public office should not,be dlsqualtﬁed from a case

because of the strong views that were apnunciated while-

in office. In dicta the court pxpressed the view that the
system breeds - lawyers - to :move n, and out of public
service, and the burden on the movmg party for recusal
should be heavner 59 . . ‘

In United States v. Gipson the federal courts stood
steadfastly to their decxslon not - to dlsquahfy judges

2 Id. at 54546.
5 1d. at 548. .
%% Laird v, Tatum, 408 US. 1 (1972), eh demed 409 U S. 901 (1913)
% Laird v. Tatum, 909 U.S. 824 (1977) (mem.).

7 Id. at 834-36.

whose previous legal capacity might affect the case at

~bar.  In Gipson the judge was a United Statés Attorney

at the time the defendant was convicted of an offense
similar to the one at bar, ¢/ Appellant maintained that
recusal was necessary under section 455 because the
judge was ““of counsel’’ when the case was filed. 62 The
court reasoned that the words “‘of counsel” and ““partic-
ipated’’ had different connotations. Here, the judge did
not ‘‘participate’ in the appellant’s previous case, be- .
cause partnc:patlon connotes activity, and the Judge was .

not active in the case. ©3

Comparison .

The cases in the federal and military system mdjcate .
that the judge must, in some way, have actlvely played a -
role that created a bias either against or in favor of the
accused. Both justice systems realize that simply disqual-
ifying judges because of some previous legal capacity,
without actual mvolvement does not serve judicial
economy. ‘

Conclusion

The Rules for Courts-Martlal and the United States
Code require the disqualification of judges when their - -
impartiality might reasonably be quéstioned. The federal |
and military courts apply a reasonable person standard
when the facts indicate personal bias or prejudice. When
the facts indicate that a judge obtained knowledge from
a companion case, both systems hold that recusal is not
necessary. Whenever the facts are based on the judge’s
association with the accused in a previous legal capacity,
recusal will be required if the Judge was active, either for
or against the accused while in that previous lega]
capacxty

If a tnal counsel truly seeks Justlce, he or she must
know when to challenge a judge and when to oppose or. - -
join a defense challenge. Trial counsel should analyze
judicial challenges within a framework similar to the one
this article has employed. Is the challenge based on
personal bias, previous association with the case, or
previously held office or position? The answer to that
question will direct counsel to the correct standard to
apply and W1ll assist ‘them in meeting the needs of
Justlce

% United States v. Alabama, 828 F.2d 1532 1543 (11th Cir. 1987), cert. demed 108 S. Ct 2857 (1988)

59 Id. at 1544.

 United States v. Gipson, 835 F.2d 1323 (10th Cir. 1988), cert. denied, 108 S. Ci. 2038 (1988).

! Id. at 1325,
2 Id.
3 Id. at 1326.
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Contract Appeals Divrsion Note

Flawed GSBCA Declsron Departs from GAO Precedent in Defrmng Drscussions '
N B Captam Tim Rollins =~ . .. o P f
s TrraIAttorney, Contract Appeals Dzvzszon S AR

A recent decrsion by the General Servrces Board of ~  ably put offerors on notice: of certain types of weak-'«-:
Contract Appeals (GSBCA) concermng what constitutes ° nesses and deficiencies in their proposals. 4
discussions demonstrates thatboard’s willingness to . o . :
ignore principles of procurement law established by the - At certain points in the negotiated procurement pro-
General Accounting Office (GAO). ! The decision also cess, it may ‘become necessary(to; determme whet‘t‘\er the -
highlights the difficulty that contract attorneys have in contra,c’:tmg offrcer has -engaged in discussions—‘‘mean--
ascertaining whether the GSBCA'’s departure from estab; mgful or not—.wrth any offeror. One example of w}_ren
lished principles marks a conscious choice to develop this would be important. would be if: the contracting
new priniples of formations law, or whether it lS srmply + officer wished to award a contract on the basis of initial
an indication that the board is having difficulty grasping proposals; this can be done only if no discussions have
and applymg the prevrously establrshed prmcrples o been held. Up until this decrsron, it had been falrly easy

: to determine what constltutes “dlscussmns . o

In Federal ’Systems Group, Inc. 2 the National Ar- “Discussions,’’ as defmed by the FAR 15 601, consrst ol
chives and Records Administration had issued a request of .any communication, whether written or oral, that -
for proposals for maintenance of automatic data pro- involves information essential for determining the ac- -
cessing equipment (ADPE). After recelvmg the pro- ceptability of a- proposal or that provides the offeror an
tester’s proposal, the agency wrote a letter statmg that .  opportunity to revise or modify its proposal. In a long -
"[a]fter review of your Technical Proposal the follow- ~line of decisions, the General Accounting Office (GAO) -
ing areas require clarification in order to complete the =~ has held that virtually any communication with an-
evaluation process " The letter then identified and de- ' offeror that rises above 'the level of clarifying minor"’
scribed five 'areas that needed to be addressed. The . clerical errors constitutes:. ‘‘discussions’” -under this -
protester responded by ‘letter titled ‘‘Clarifications in ~  definition. 3 In this situation, where the protester clearly
Response to the Referenced Amendment.’’ After review-  provided substantive information regarding its proposal
ing the letter, the contracting officer determined that the | to the agency, there is little dqubt that the GAO would .
offeror was" technically unacceptable and excluded it  have found that this exchangg between the agency and '
from the competrtrve range. K o v "~ the Jprotester constrtuted dlscussrons ‘

Yet, without discussing a single GAO decrsron, the
GSBCA found that the exchange between the protéster
and the agency described above did not ‘‘rise[] to the

The protester filed an agency-level protest against its
éxclusion and, when that was denied, filed a protest with’
the board. In a flawed decision, the GSBCA found that jeye] of discussions as that term is understood in the
the agency had failed to hold discussions with the " pAR > 6 The board found that the: agency’s actions -
protester, ‘and - the board granted the protest on that " “failfed] . .-. as an-effort at initiating written discus-

basrs sions”® because: 1) “‘the areas described [in the agency’s
letter] are not described in such a way as to indicate that®

o

The Federal Acqursmon Regulatron (FAR) requrres ' actual deficiencies exist;’’ 2) ‘‘nothing in the [agency’s]
contracting officers conducting negotiated procurements . letter . . . indicates that revision of [protester ’s] proposal,
to ‘‘conduct written or oral discussions with all responsi- was expected or would be permitted;’’ and 3) ‘‘the
ble offerors who submit proposals within the competitive record contains no evidence’’ that all offerors were made
range.”” 3 There is a general requirement that such aware that discussions were being opened or that offe-

discussions be ‘“‘meaningful,’”’ that is, that they reason- rors were invited to submit best and final offers

! For another recent instance where the board departed from established GAO principles, see BH & Associates, GSBCA No. 9209-P, 88-1 BCA §
20,340, in which the board declined to follow the GAO’s rule that where an amendment to a solicitation fails to state the time for receipt of bids, the

time is the same as that stated in the original solicitation. Instead, the board held that the time for receipt of bids in that situation would be 4: 30
p.m. local time. As a result of this decision, it is now possible to imagine a situation where the GAO would find a proposal late and order the agency ‘
to reject it while the GSBCA would find the same proposal timely and require the agency to accept it. ;

2 GSBCA No. 9699-P, 1988 BPD § 292.
? Fed. Acquisition Reg. 15.610(b) [hereinafter FAR].

4 See, e.g., Price Waterhouse, Comp. Gen. Dec. B-220049 (16 Jan.-1986), 86-1 CPD { 54 at 6, aff’d on reconsideration, B-220049.2 (7 Apr..1986),.
86-1 CPD 9§ 333 (‘‘such discussions must be meaningful’’); see generally Rollins, A Contract Lawyer’s Guide to the Requirement for Meamngful
Ducusswns in Negotrared Procuremems, 122 Mil. L. Rev. 221 (1988).

& See, e.g., McManus Security Systems, Comp. Gen. Dec 'B-231105 (21 July"1988), 88-2 CPD {68 at 4; Concord Electric Company, Comp. Gen

Dec. B-230675 (25 May 1988), 88-1 CPD { 501; Corporate America Research Associates, Comp. Gen. Dec. B-228579 (17 Feb. 1988), 88-1-CPD {
160; Motorola, Inc., Comp. Gen. Dec. B-225822 (17 June 1987), 87-1 CPD 9 604 at 3.

€ Federal Systems Group, Inc., GSBCA No. 9699-P, 1988 BPD { 292 at 6.
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(BAFO’s). 7:This determination‘marks“a'n‘otablé depar-
ture from GAO precedent, and a close examination of
the board’s ratronale shows - it to- be senou$ly flawed

The board s decrslon exhibits a preoccupatron with
formahzed indicia and newly -generated ‘‘notice” require-
ments at the expense of ‘a more -appropriate inquiry into
whether the ‘offeror actually submitted information:to
the agency that was essential- to the evaluation of its
proposal or that changed its proposal—the only, substan-
tive definition of discussions appearing in FAR 15.610.
For instance, the board’s concern that the agency’s letter
did not label its questions ‘as’: ““deficiencies”’ 'lgnOres
numerous GAO decisions  stating ' that- agendies ‘are not
required to use talismanic phrases in ‘their’ discussions
and has no immediately apparent ‘relevance to the issue
of whether the protester’s response contained informa-
tion' essential to -evaluating its' proposal.” The ‘board’s
reasoning appears to ‘be that the- failire ‘to Tdabel the
discussion questions as'- ““deficiencies””- ‘would 'mean that

offerors would not ‘be on notice that the mfdrmatron is

essential to evaluating their offers. !

From a purely factual standpomt one rmght questron
the reasonableness of the board’ s concern. ‘The agency’s
letter. stated that the mformatlon was “necessary to
complete the evaluation process”——surely sufficient no-
tice to any offeror. Indeed, the GAO has generally
presumed that any time'an agency drscusses a matter
with an offeror, it is on notice! ‘that the agency has
concerns about the offeror’9 proposal. In any event, the
board never explains from¢ whence ‘it dertves such a

‘“‘notice’’. requirement, which does hot appear to be a
part, of. FAR 15.610. Instead !of’ tnqmrmg whether ‘the
protester submitted information to the’'agency, the board
becomes sidetracked on the (prevrously) -irrelevant ‘issue

of -whether the protester was on l“notrce” that drscus-

sions were taking place. o

Similarly, the board’s second point—that the agency’s
letter did not provide notice to the offeror:that it could
change its proposal—seems both-excessively formalistic

and unrelated to the actual requirements of FAR '15.610.'
The board essentially infers that because the protester -

was not told it could ‘‘change’ its-proposal it did not do
so—a .quite extraordinary leap in logic. If the. issue is
whether discussions occurred, then: the critical inquiry
should be whether the letter submrtted by ‘the protester
actually. constituted changes to 1ts\proposal—a questlon
simply 1gnored by the board. R

Next,” the board states that it is “fundamental to

Government procurement that when ‘A, decrsron is made,
to open discussions, thrs fact is’ made known to all

offerors participating in" the procurement » The board

provides no citation in support of this “‘fundamental”

principle, which does not appear in the FAR. In any
event, one would think that the letter itself, with its

TId.

questions regarding the offeror’ s‘proposal wou]d be
sufficient notlce to the offeror ‘that "discussions were
bemg opened :

Fmally, the ‘board found relevant the fact that there
was no . indication that best and final: offers ‘were
requested from offerors. This linkage between whether
there was a request for best and final offers and whether
discussions were held with the protester is nothing short
of mystlfymg ‘The protester was eliminated from the .
competitive range as technically unacceptable after initial
discussions. There is no indication in the record that the

procurementhad even reached the BAFO stage when the -

protester filed its protest. Nor does FAR 15.611, cited by
the board, require a request for BAFO’s to accompany
all 'discussion requests; it requires a request for BAFO's
only at the close of discussions, and there is no evidence
in this' decision that discussions with the other offerors
had closed before the protester was eliminated from the
competmve range. : ‘

What is more drsturblng than the flaws inherent in the
board’s reasomng is the complete absence from this
decision of any reference to GAO decisional law. The
GAO has, over the years, developed an extensive body
of decisional law regarding both what constitutes discus- -
sions and when discussions are “meamngful ” Both the
agency ‘and the protester discussed some of these deci-
sions in the briefs they submitted to the board. Yet the
board’s decision does not contain a single discussion of
or citation to a GAO decision. It neither offers to follow
GAO 'standards, nor explicitly rejects the applicable
GAO S$tandards, nor attempts to explain why the GAO -
standards were not applicable to this set of facts. It is as
if the GAO did not exist.

Such an attitude is symptomatrc of a greater _prob-
lem—the unfortunate fact that the board seems to place
no value on contributing to a stable and predictable. -
body of federal contracts law. For instance, in BH &
Associates ° the board noted that it *“‘simply decline[d] to
follow, the basic rationale, of the Comptroller General
decrsrons ** Nowhere in that decision does the board
indicate that stability or predictability of the law are
factors worthy of its consideration.

Nor has the GSBCA been internally consistent in the.
weight given to GAO decisions. In E.D.S. Federal
Corporation '° the GSBCA considered the exact question
of whether discussions had occurred and cited a GAO
decision in determining that they had not. Thus, govern-
ment lawyers appear to be faced with a situation in
which- some: judges will rely on GAO decisions while"
other will not—a type of legal Russran roulette that is
difficult to accept. ‘

Moreover, the Federal Systems decision raises serious
questions about the board’s understanding of formations

8 See, e.g., Associated Chemical and Environmental Services, Comp. Gen. Dec. B-228411.3 (10 Mar. 1988), 88-1 CPD { 248, in which the agency
sent the offerors lists of written questions and requested a “‘letter of clarification’’ back from the offerors. The GAO had no problem in finding that -
meamngful dlscussrons had been held. That these commumcatrons constltuted dlscussrons under the FAR was srmply taken for granted.

J GSBCA No. 9209-P, 88-1 BCA'{ 20, 340.
1 GSBCA No. 9600-P, 1988 BPD § 234 at 8.
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law and its ability to understand the full ramifications of
the new principles it fashions. For instance, this decision
apparently stands for the proposition that the receipt of
substantive information from an offeror regardmg its
proposal |does not: “‘rise to the level”’ of discussions ‘as
that term :is used in the FAR, so long as the agency has
not invoked.the required ‘magic words o

Suppose that the agency had sent its letter to the
protester and recelved the protester s letter back, then
decided to award a contract to.the protester on the basis
of mmal proposals. Under, the Competition in Contract-
ing Act of 1984 1! an agency may award a contract on
the basis of mmal proposals only where it:has not held
dlscussmns Under the rule of law set down in. this
decision, ‘the agency may go ahead and award a contract
on the basis of initial proposals, - yet it is. difficult :to
beheve that the board would be prepared to approve an
award to the protester under those circumstances.

In addition, the board erroneously reached the issue of ‘

whether_discussions were held without. ever. considering
the threshold issue of whether discuss1qns were required.
‘Under FAR 15.610, discussions need only, be held : ‘with
offcrors -in the competmve range. There is simply no
requirement that discussions be held with offerors prop-
erly excluded from the competrtrve range. 12:Yet there is
no indication in the decision or in the statement of facts
submltted by the agency to the board (and provided to

the author) that the protester was ever in the comp etitive

range. In fact, the “clanflcations" that the board found

did not constitute discussions were used to eliminate the.
protester from the competltlve range. Why, then, did the.

board grant the protest on a finding that the agency had
failed to hold discussions?

If the board had simply found that d1scuss1ons had

been held it could have more logically granted the
protest.’ A case could be made that once discussions are
opened ' with an offeror, even before a competitive range
determination, those drscusswns must be “meaningful.”’

The board could simply have found that by opemng‘

discussions before the competitive range was determined,

the agency bound itself to conduct comprehensive dlscus-"'

sions with the protester. The board could then have held
that the discussions which occurred were not suffic1ently
“meamngful ** although even in that case there is every
indication in the record that the discussions’ held were

comprehensive enough to satisfy the GAO’s standard for.

meamngful discusswns

Because the board itself found . that ‘no discussrons,ﬁ

meanmgful" or otherwise, had been held with ‘the

protester prior to the competitive.-range detérmination, it -
is difficult to see from .where the board ‘derived a
requirement that the agency conduct discussions with the

11 41 U.S.C. § 253B(d)(1)(B) (Supp. III 1985).

protester.. The board almost seems to create.a new
requirement that al/l offerors be included ‘‘in the compet-
itive range for at least one round of: effective
discussions.’” 13 In summary, this decision leaves the
contract lawyer with the impression that ‘the board was
unable ‘to differentiate among several distinct concepts
and issues' of 'government contracts formations law,
namely what  constitutes discussions; what constitutes
“‘meaningful discussions’’; when discussions’ are re-
quired; ‘and when an offeror may properly be excluded
from the competrtive range.

From a more ‘practical standpomt what does thrs
decision mean for contract. lawyers? - Whatever its
flaws—and they are many—it is a decision we will have
to live with unless the GSBCA itself recognizes that ‘the
decision cannot. be allowed to stand. From a - purely
technical standpomt, this decision requires contract law-
yers involved .in ADPE procurements to ensure -that
discussions with offerors meet the formal indicia .out-
lined by the board. Of the concerns. expressed. by the
board, it is probably most important (and most reason-
able) that contracting officers specifically use the word
“‘discussions’’ in"their communication with offerors, and
that they specifically ‘advise offerors that they are being
given the opportunity to revise their proposals m Te-
sponse to these discussions.

The decrsion has broader implications, however This
decr_sio_n__shows yet again that lawyers and contracting
officers involved in ADPE procurements simply cannot
rely on principles of procurement law developed by the
GAQO except for those few that have been explicitly
adopted by the GSBCA. They must be intimately famil-

iar with GSBCA .decisions as well. .For those .issues not:

~ yet .addressed by the GSBCA, of ‘which there are many,

the decision shows that we have no way of knowing
what the ““law’’ will be.

‘For lawyers who try cases at the GSBCA, the decision
means something equally ‘vexing. This decision highlights -
the fact ithat the board is not-used to' dealing with-
principles of - formations law and apparently does not’
have the time to educate itself in the extremely ‘short
time span given it to decide protests. Yet it is willing to’
ignore - decades of GAO decisional law' in order to
enunciate its. own ‘legal standards without carefully
analyzing 'the ramifications of those standards. For that
reason, government trial attorneys cannot rely on the -
board’s intrinsic knowledge of the applicable legal prin-
ciples in making their case. Rather, trial attorneys must
also make their best efforts to educate the board .
conéerning the widely accepted standards of formations -
law ‘as’ well as the inherent reasonableness of those
standards.

12 See, e.g., California Microwave, Inc., Comp. Gen. Dec B-229489 (24 Feb 1988) 88 1 CPD { 189; Imagmeermg Systems Corp Comp Gen.’ Dec

B-228434.2 (4 Feb. 1988), 88 1CPDY 109 at 3.

13 Federal Systems Group. Inc., GSBCA No. 9699- P 1988 BPD 1 292 at 7. What may really underhe the board's deelslon may be a. concluslon that °
the protester was improperly excluded from the competitive range because it had a reasonable chance for award Such an analysis was not, however,

articulated in the board’s decision.
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T3 AGSA l’racﬁce Notes

Instrictors, The Judge Advocaté General’s School

* Criminal Law Notes

Being An Accused: “‘Service,”” But Not
' “lmportant Service" ‘

Two recent. decnslons by the mlhtary s appellate courts
are 1nstruct1ve for defmmg ““service” and ‘‘important
service’’ under the Umform Code of Military Justice.
Taken together these cases stand .for the proposition
that, although being an: accused a
constitutes military duty or “servnce” for purposes of

malingering, it does not amount to *‘important service®’ ,

a- court-martial

did so to avoid *‘work, duty, or service.” ¢ The Court of N
Military Appeals acknowledged that the accused’s pres-.

ence for purposes of ‘‘prosecution’ did not fit neatly

into one of .these enumerated categories. ? The court .-
nonetheless found that ““duty or, service” included court

appearances for purposes of investigation or trial. 8
Moreover, the court concluded that, even in the absence
of formal charges, ‘‘duty or service’’ can be established

for purposes of article 115 when the llkellhood of a trial

or formal mvestlgatlon is great, 9

But is such service -“lmportant servnce”" About three

as required for the offense of desertlon

In United States v.: Jahnson L the accused was' con-
victed of malingering in violation of article '115. 2 The
accused’s conviction was based on his failed ‘attempt to
commit - suicide by heroin |overdose.® His purpose for
attempting - suicide was to avoid prosecutxon for an
earlier drug offense 4 R

negative in United States v. Walker. 1° The accused in

Walker was convicted of desertion with intent to shirk

‘‘important service,”’ -as charged, was.  the accused’s
false swearing. 12

To establish the accused’s gullt for mahngenng, the

government was required to prove not only that the
accused’ intentionally mjured.hlmself, s ‘but - also ‘that he:

‘26M J. 415 (C.M.A. 1988)

2 Mahngenng is defined as follows : s
Any person subject to this chapter who for the purpose of avoiding work duty, or service—
(1) feigns illness, physical disablement, mental lapse or derangemem or
(2) intentionally inflicts self-injury; :
shall be punished as a court-martial may direct.
Uniform Code of Military Justice art. 115, 10 U.S.C. § 915 (1982) [hereinafter UCMJ]

3 The accused purchased heroin at the Frankfurt Railway Station, locked himself in a latrine stall, and ‘injected what he believed to be a lethal
quantity of the drug Johnson, 26 M.J. at 417.: He was later found unconscious by a railway employee and taken to a hospital, where he recovered
without 'serious injury. 7d. This was the accused’s second attempt to commit SUICIde, about two weeks earher he had tried to hang hlmself wnth an
electrical cord in a latrine at a military police station. 7d. at 416,

4 Id. at 416-18. Two days prior to the accused’s first suicide attempt, "he was apprehended for possessmg heroin and the paraphernalxa to use it. Id.
at 416.

3 Manual for Courts-Martial, 1984, Part IV, para. 40b(2) [hereinafter MCM 1984); accord Johnson, 26 M.J. at 417.
6 MCM, 1984, Part IV, para. 40(b)(3), accord Johnson, 26 M.J. at 417
7 Johnson, 26 M.J. at 418,

8 Jd. In United States v, Mamaluy. 27 CM. R. 176 (C.M. A. .1959), the court observed “Loosely speakmg. confinement in the bng may be the
antithesis of military service, but a person apprehended for an ‘offense has a duty to. go thére and remain until released by propér authority.” Id. at
178. The Navy Board of Review has noted similarly that a service member who is facing charges has a duty to appear for pretrial and trial
proceedings and must remain at court until released by competent authority. See United States v. Guy, 38 C.M.R. 694, 695 (N.B.R. 1967).

 Johnson, 26 M.J. at 418. The court analogized this situation to circumstances where a service member anticipates he will be sent out on .a
hazardous combat patrol, and therefore intentionally injures himself before he has actually received the order to report to his organization. 7d.

1026 M.1. 886 (A.F.C.M.R. 1988).

'! Desertion is defined, in part, as follows:

(a) Any member of the armed forces who .

(2) quits his unit, organization, or place of duty with intent to avoid hazardous duty or to shirk 1mportant semce
is guilty of desertion.

UCM] art. 85.

12 Walker, 26 M.). a1 887-88. The accused was suspected of stealing about $100.00 to $125.00 from a unit coffee fund. Id. at 887. He had earlier
provided a sworn statement denying any.involvement in the theft.- /d. Larceny and false swearing charges were preferred, referred to trial by special
court-martial, and served upon the accused based on this misconduct. Jd. The accused left the local area after being advised of the possible maximum
punishment for these offenses and visiting the area defense counsel. /d. He was found in his off-post quarters about three weeks later and returned to
military control. /d.
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months prior to the Johnson decision, the Air Force -
Court of Military Review answered this question in the .

importantv service in violation of article 85.1 The.

pending trial by special court- martxal for larceny and

The Air Force court first observed that the Manual
did not expressly address whether an accused’s ‘presence




at his court-martial constituted ‘‘important service.”” 13

.The court noted also that desertion by shirking impor-:: . -

tant service has historically been charged in connection
" with war and combat related misconduct. *4 Indeed, only

one previous case, Um'ted States v. Wolff, Vs concerned a

charge of avoiding ‘‘important service’ involving the

military justice system. In Wolff- the ‘court held *as a "
matter of ‘law that serving ordinary brig time as a result’

of ‘a summary court-martial conviction for unauthorized
absence does not constitiite important service’ 'as envi-
sioned by’ Congress when it’ enacted Arttcle 85,
UCM]J.» 16 ~

The Air Force court reached avsinﬁlar_co'nclusion in
Walker, ‘“findling it] difficult to think of a situation ..

where an accused’s presence at his or, her own trial could
be ... characterized’’ as constituting important
service. !7 The court observed that portions of the

judicial process, including trial after arraignment, can be

conducted in the accused’s absence. !8. Although the -

court decided that the. accused’s pres’ence at his court-
martial was not - ‘‘important - service,”” it nonetheless
reaffirmed the UCMJ’s crucial role in maintaining disci-
pline in the armed forces 1 MAJ Mllhtzer

Housebreakmg Includes More Than Breaking
Into a House

The . everyday meaning of certain words may be
changed in unexpected ways when used as part of a legal
term or phrase. Some words, such as ‘‘accident,”” are
much more limited when employed as a legal term of art

13 The Manual provides:

than they are in the vernacular. 20 Other words assume a
more - expansive meaning when used as part of legal

‘terminology. As two recent Army Court of Military

Review cases illustrate, the crime of housebreaking,

‘oWing to a surprisingly expansive definition of the term

“‘structure,” includes a wide vanety of misconduct that
might seem beyond the scope of that offense.

Article 130 of the Uniform Code of. ‘Military Justice
provides: ‘‘Any person subject to this chapter who
unlawfully enters the building or structure of another
with intent to commit a criminal offense therein is guilty
of "housebreaking and shall be punished as a court-
martial may direct.’’ 2! Although the common meaning
of the word ‘‘structure’’ is extremely broad, 22 the
Manual for Courts-Martial defines' “‘building” and
“‘structure,’’ ‘as used m connectlon with - housebreakmg,
more narrowly: -

“Bulldmg” includes a room, shop. store, office, or
apartment in'a building. .*’Structure’’ refers only to:
‘those structures which are in the nature of a-
building or dwelling, Examples: of these structures
are a stateroom, hold, or other :compartment of a’
.vessel, an:inhabitable trailer, an inclosed truck or: .
freight car, a tent, and a houseboat.: It is not -
necessary that the building or structure be in use at
the time of the entry. 23 ‘

Consxstent with this language, a hmrted defm:twn of
structure has evolved in the decisional law that restricts
the term to omly those structures used for habitation or
storage. 24 )

4

“Hazardous duty’’ or “‘important service” may include service such as duty in a combat or other dangerous area; embarkatwn for certam
foreign or sea duty; movement to a port of embarkation for that purpose; entrainment for duty on the border .or coast in time of war or -
threatened invasion or other disturbances; strike or riot duty; or employment in aid of the civil power, in, for example, protecting property, or
quelling or preventing disorder in times of great public disaster. Such services as drill, target practice, maneuvers, and practice' marches are not
ordinarily ‘‘hazardous duty or important service.”’ Whether a duty is hazardous or a service is nmportant depends upon the circumstances of the

particular case, and is a question of fact for the court-martial to decide.

MCM, 1984, Part IV, para. 9¢c(2)(a). o

4 Johnson, 26 .M.). at 888; e.g., United States v. Willingham, 10 C.M.R, 88 (C.M.A. 1953); United States v. Shull, 2 C.M.R. B3 (C.M.A. 1952)
(important service includes overseas transfer for duty in combat areas during the Korean War); see United States v. Merrow, 34 CM.R, 45 (C.M.A.
1963) (icebreaker :duty during Operation Deep Freeze); United States v. Deller, 12 C.M.R. 165 (C.M.A. 1965)(basic training when a mandatory
prerequisite to combat duty in the Korean War); ¢/. United States v. Wimp, 4 C.M.R. 509 (C.G.B.R. 1952); United States v. Herring, 1 C.M.R. 264
(A.B.R), per demed 1C. M R. 99 (C. M A, |951) (sea and forelgn duty are per se lmportant)

1325 M.J. 752(NMCMR |9s7)
18 Id. at 754.

7 Walker, 26 M.J. at 889; see Deller, 12 C.M.R. at 168.

18 Id. at 889 n.5 (citing Rules for Courts-Martial 405(h)(4), 802(d), 804, and 1104(b)(1)(c)). !

. Lt N
' .

.

' Walker, 26 M.J. at 889 (citing United States V. Van Steenwyk, 21 M.J. 795, 801 (N.M.C.M.R. 1985)); see also Parker v. Levy, 417 U.S. 733,
743-45 (1974); O’Callahan v. Parker, 395 U.S. 258, 281-83 (1969) (Justice Harlan, dissenting); MCM, 1984, Part I (Preamble), para. 4; Congressnonal

Floor Debate on the Uniform Code of Mxhtary Justice, Dept of Navy, Pam 9ND-P-1978, at 262.

t

20 See generally TIAGSA Practlce Note, The Defense of Accident: More Limited Than You Mtght Think, The Anny Lawyer, Jan. 1989, at 45, "

21 UCMJ art. 130.

22 For example, Webster's Dletlonary defines “structure'’ as “'somethnng eonstructed or bullt;” and hsts as examples laboratones, dams, bu1ld1ngs.
highways, roads, railroads, and excavations. Webster’s Third New International Dictionary of the English Language Unabridged 2267 (14th ed.
1961). “‘Structure’ has been characterized as being ‘‘one of the broadest words in the English language.” Legal and Legislative Basis, Manual for
Courts-Martial, 1951, at 228 (citing Favro v. State, 39 Tex. Cr. Rep. 452, 46 S.W. 192 (1932)); see People v. Moyer 635 P.2d 553, 555 (Colo. 1981);
see also Watson Industries, Inc. v. Shaw, 235 N C. 203, 69 S E.2d 505, 509 (1952).

i

2 MCM, 1984, Part 1V, para. 57c(4). Compare housebreaking to burglary; the latter proscribes breaking into the dwelhng house of ‘another. UCMJ

art. 130; see MCM, 1984, Part 1V, para. 55¢(5).

2 See United States v. Breen, 36 C.M.R. 156 (C.M.A. 1966) (individua! locker not a *‘structure” for purposes of housebreakmg) United States v.
Hall, 30 C.M.R. 374 (C:M.A..i1961) (railroad car is a “‘structure” for:purposes 'of housebreaking}; United States v. Taylor, 30 C.M.R. 44 (C.M.A.
1960) (aircraft not a ‘‘structure” for purposes of housebreakmg). United States v. Gllhn, 25 CM.R. 173 (C M.A. 1958) (automobile not a

*‘structure’’ for purposes of unlawful entry).
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‘In 1986 the Army Court of Mrhtary Review considered
the meaning of the term ‘‘structure’’ in United States v.
Cahill. 25 The accused in Cehill broke into an Army and
Air Force Exchange Service (AAFES) delivery van that
was parked next to the -Furniture Mart ‘at Schofield
Barracks, Hawaii. 26 Although the van was empty at the
time, the court.found that *‘by its very physical configu-
ration it could have been and, undoubtedly, was .nor-
mally used by AAFES to.store or secure.property,” 27
The court observed further that because the van was
sealed with a wire band, it resembled a storage facility or

structure more than a vehicle used merely for

conveyance. 2 The court also noted that as the break-in
occurred only a few days before Christmas, the van’s use
as a storage facility for an gxpanded holiday inventory
was likely. 2 Based upon these facts, the court was
satisfied that the delivery van in Cahill fell within the
definition of structure as used under artlcle 130 30

But what if a vehicle ‘was normally not used for
storage, was not banded by a 'wire, and was ‘broken into
about six months before Christmas? "This "was the
situation faced by the Atmy Court of Mn]rtary Review
about a year later in United States v, Demmer 31 The
accused in Demmer broke into a - “Runnmg ' Chef”’
mobile snack truck parked - behind the main AAFES
Exchange at the’ Lucius D. Clay Kiserné, Garlstedt,
Germany. 2 The accused’ gamed ‘entry’' by yanking off
the ‘' truck’s rear door" handle » ‘Apparenﬂy no wire
bandmg was used to secure'the vehlcle, and ‘the 1nc1dent
took place in late June. 3 .

The court described the itruck as being a **hybrid”
between a common vehicle e}nd a storage structure 5 At

times the truck was used ‘as a snack wagon; it was driven

from site to site, where customers personally selected

z’23MJ SM(ACMR 1986).

merchandise for purchase. * On' these occasions the
truck could not be termed a ‘‘structure’’ as intended by
article 130. 37 The court also found, however, that at .
other times the snack wagon was used to store the same
merchandise until it could be used again for selhng 3
During these intervening periods, when securing the

‘merchandise was the vehicle’s primary function, it would

constitute a ‘‘structure’’ for purposes: of house-
breaking. » The court concluded that ‘‘the character of
the inclosed truck’s use at the time of the unlawful
breaking and entering must determine whether the vehi-
cle qualifies as a structure within the meaning of Article
130, UCMJ.” % As the accused’s misconduct occurred
at around 0330 when the snack wagon was parked and
not open for business, it was found to be a “structure”’
for purposes of a housebreakmg charge. 4

Whether the rationale in Demmer can be extended
further is not clear. Does the trunk or glove compart-
ment of a parked car constitute a storage compartment
of an enclosed vehicle? 42 Are mobile homes or campers
to be treated differently than station wagons - or
sedans? 43. Is a vehicle segregable—can some parts of it
be set aside for storage while others are simultaneously
open to the public? While these and other issues remain
unsettled, the decisional law makes clear that house-
breaking includes a whole range of misconduct in
addition to breaking into another’s home. MAJ Mil-
hizer.

Using MRE 404(b) to Prove Intent
Introduction

The admissibilrty of extrinsic act evidence under Mili-
tary Rule of Evidence (Rule) 404(b) 4 is often hotly

b

2 Id. at 545. The accused used a tire rron to break a ‘wire band securing the truck. /d.

2’ Id, at 547.

®Id.

»Id,

% 1d.

31 24 M.J. 731 (A.C.M.R. 1987).
32 1d. at 732.
3 M.

MId.

35 Id. at 733.
36 Id.

37 Id o

38 Id.

¥

9 1d.

14,

42 See Gillin, 25 C.M.R. 173 (C.M.A. 1958).

“3 See generally California v. Carne, 471 U.S. 386 (1985).

44 Mil. R. Evid. 404(b) (Other crimes, wrongs, or acts). ‘‘Evidence of other crimes, wrongs or acts is not admissible to prove the character of a
person in order to show that the person acted in conformity therewith. It may, however, be admlsSlble for other purposes, such as proof of motive,
-opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident. "
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contested at courts-mamal Whenever a prosecutor uses
extrinsic act evidence against the accused there is “the
potential for unfair- “prejudice. 45 'Indeed, both the Su-
preme Court and the ‘Court of Military Appeals requn‘e
judges to ‘conduct 'a Rule 403 4 balancing test prior to
admitting extrinsic evidence against an accused 41

The key to deternnmng whether extrinsic acts evrdence
will be admitted is the purpose for which the evidence is
offered. This is true for two reasons. First, the purpose
for the evidence determines how similar -the extrinsic act
must be. 48 The courts operate: with a sliding scale .of
similarity. Evidence of motive requires the least similar-
ity and evidence of modus operandi requires the most. 4°
Some purposes for extrinsic act evidence are named in
the rule itself, but the.list is not all inclusive. 3¢ The
similarity requirement is often clouded by the use of the
shotgun approach to admissibility. Under this approach,
every enumeratéd and at least one unnamed but imag-
ined reason for admissibility are offered. While appellate
courts have been highly critical ‘of this - approach, 3!
proponents of this type ‘of evidence continue to use the
shotgun. Regardless of the labels attached to extrmsrc
act evidence, the evidence often shows nothmg more
than an accused’s propensity to engage in certain acts. 32
Second, the purpose for which the evidence is offered
allows the military judge to determine whether the issue
is really in dispute. When the issue is disputed and the
evidence is identified, the military 'judge will be in a
better position to assess both the probative value and
potential for unfair prejudice. 5> Again, enter the shot-
gun. The proponent is.more likely to hit a contested
issue when the offer is not focused. A problem can arise,
however, when the proponent has offered the evidence
for more than one legitimate reason, but the trial judge

L m ]

only allows the evidence for a particular purpose. The

problem is that the judge may choose the wrong purpose
and reviéw on appeal will be hmxted to ‘the purpose

'selected by the trial judge.

The Court of Military Appeals (CMA) has- recently
addressed the issue of extrinsic act evidence to -show
intent in . United States v.”Gamble. %* Gamble does not
provide-us with all the ‘answers in this ‘area, but does
1dent1fy more questlons for future resolutnon n

'United States v. GambIe

Frrst Lleutenant Donald Gamble was convicted of
rape, forcible -sodomy, ‘and conduct unbecoming an
officer by wrongfully having sexual intercourse with a
soldier’s fiancee. 35 Gamble mounted a consent defénse,
but not until after a defense motion in limine failed to
exclude testimony concérning an alleged prior, unrelated,
and uncharged -indecent 'assault. 56 The government of-
fered the extrinsic act testimony during its case in chief
and it was admitted for the limited purposes of showing
Gamble’s intent and n%odus operandi. 57 Gamble success-
fully challenged the admissibility of  the extrinsic act
evidence before the Court of Military Appeals. The
court held that the evidence was not relevant for the
purposes admitted, and if it were relevant, it should have
failed the Rule 403 ‘balance test. 58 The court proceeded
to address the apparent confusion exhibited by courts in
dealing with extrinsic act evidence and the issue of when
such evidence may, become relevant and therefore,
admissible. 59 :

The court in Gamble favorably cited the Mlhtary
Rules " of Evrdence Manua)’s - explanation % regarding
intent as a purpose “for admitting extrinsic act evidence.

s’ S. Saltzburg, L Schlnas: &D. Schleuter, Mrhtary Rules of Evidence Manual 361 (2d ed. 1986)

46 Mil. R. Evid. 403 (Exclusnon of relevant evidence on grounds of prejudice, confusion or waste of time). ‘“‘Although relevant, ewdence may be
excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the members, or
by considerations of undue delay, waste of time, or needless presentation of:cumulative evidence.’” (Federal Rule of Evidence 403 is identical to
Military Rule of Evidence 403.)

4T Huddleston v. United States, 108 S. Ct. 1496 (1988); United States v. White, 23 M.J, 84 (C.M.A. 1986).
4% United States v. Brannan, 18 M.J. 181 (C.M.A, 1984).
“Id.

%0 United States v. Rosa, 705 F.2d 1375 (Ist Cir. 1983) (consciousness of guilt); United States v. Hunter, 21 M.J. 240 (C.M.A; 1986) (defense
rebuttal).

5! Brannan, 18 M.J. at 185.

52 United States v. Woodyard, 16 M.J, 715 (A.F.C.M.R. 1983) (In indecent assault charge, possession of magazines depicting explicit homosexual
activities admissible to demonstrate intention to gratify sexua! desires.); United States v. Lips, 22 M.J. 679 (A.F.C.M.R. 1986) (‘‘The possession of
graphically posed photographs showing women being sexually and physically abused is a clear indication of the appellant’s emotional penchant for
sexual aberration.’’); United States v. LeProwse, 26 M.J. 652 (A.C.M.R. 1988) (Evidence of possession of a list of bisexuals, Gym magazine, and
four paperback books was admissible as they ‘‘suggest that the appellant was an individual inclined to seek sexual gratification by observing deviant
behavior.’’).

53 g, Saltzburg, L. Schinasi, & D. Schleuter, supra note 2, at 362.
%427 M.J. 298 (C.M.A, 1988). ‘
% 1d. at 298-99.

% Id. at 300.

57 Id. at 301-02. The government offered the evidence to show intent, plan, preparation, and absence of mistake regarding the charged acts. The
military judge admitted the evidence to show intent and modus operandi, but only instructed on modus operandi. . ! . )

8 1d, at 299.
3 Id. at 304-05, )
€ g, Saltzburg, L. Schinasi, & D. Schleuter supra note 45, at 362.
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. In many cases intent will be an element of the
government’s ‘case,’ but the kind of act that the
accused committed is almost always an intentional
. act. In such a case, it is wise for the court to decline
to admit evidence of other acts to prove intent -until
the defendant has an:opportunity to put on evi-
dence. If the defendant challenges intent, then on
rebuttal the prosecution:can offer the evidence of
the other acts. Where intent is more clearly in issue
in a case, evidence of other crlmes need not be held :
in reserve. 6! Ce

As already stated, the lssue in Gamble was whether the
alleged victim had consented. The court had long before
determined that if consent rs the issue in a rape trial,
evidence of similar extrinsic ‘acts by the accused is not
admissible. 62° The court went :oni:to state that it
“doubtfed] that the evidence" abdut the [extrinsic act]
had much relevance in proving ‘Gamble’s ““intent”’ dur-
ing the incident with [the alleged victim]** 63 At this
point, the court indicated in a'footnotethat where
extrinsic act evidence is offered for ‘the purpose . of
showing intent, the issue must be controvérted, and that
such evidence could not normally be presented during
the government’s case in chief to show inten “mcludmg
specific intent where the:!'evidence of such' intent is
sufficient to go to the jury when ithe prosecution rests,
and the defendant so acknowledges 2% 64 Additionally,
unless the defense through "opening statement or other
comparable indication, [shows] that intent is a contro-
verted issue,”” 65 extrinsic act evidence must be used only
in rebuttal. In Gamble the qourt’s holdmg simply found
a lack of relevance for the'gxtrinsic act evidence; a lack
of relevance because the . purpose’ for: which ‘it was
admitted—intent—was not in dispute 66

The conclusions: regardmg extrinsic act’ :evidence of--

fered on the issue of mtent which the court seems to

endorse in a footnote, 67 are. unnecessanly broad for the -

resolution of the case and overstate ‘the case for general
exclusion of this type of ev1dence. Courts have allowed

extrinsic act evidence ;of an ‘accused’s:intent to be -

introduced in cases requiring proof of specific intent. ¢
The government’s interests are not sufficiently protected
if the defense can preclude extrmsrc act ‘evidence on the

issue of intent by agreeing there is enough eV1dence to. go. .

[

! Gamble, 27 M.J. at 304 (citations omnted)
62 United States v. Woolery, 5M.J. 31 (CM. A i978)
27 M.J a1 304.05. T e b
& Id. at 305 n.3. i
8 1d.

"to the jury on that issue.

“‘[T]he defendant is not
permitted unilaterally to remove intent as an element of
the crime charged which the government must prove
beyond a reasonable doubt.’’ ¥ The government has the
burden to prove each element of the offense beyond a
reasonable doubt and to only allow a minimum amount
of evidence on any element is unreasonable. How much
evidence is enough to prove an element beyond -a
reasonable doubt? To have enough evidence to go to the
jury only. requires that the evidence, together with all
reasonable inferences and applicable permissible pre-
sumptions, could -reasonably tend to establish the ele-
ment of intent. 70 If the government were required to
rest -its -.case after each element had been proved to this
meager standard, a lot of relevant, convincing, and
otherwise admissible evidence would be excluded and the
]ustlce system would surely suffer.

If extrinsic act evidence is allowed where the charged
crime requires proof of specific intent, the purpose for
Rule 404(b) can still - be preserved. The trial judge ‘“can
prevent the evasion of Fed.R.Evid. 404(b)’s (and likewise
Military Rule 404(b)’s) restriction that other crimes not
be admitted to prove the bad character of the defendant
50 as to suggest that the defendant was living up to his

reputation in the crime currently charged.’’ 7t The trial
judge also must consider the Rule 403 balance test. In
Gamble the court was therefore too broad in its endorse-
ment of such a hm1t1ng rule where specific mtent is an
element of the crime charged.

" The case that the Court of Military Appeals cited 72 in
endorsmg this’ lrmltmg view of Rule 404(b) is instructive
in showing how trial courts will have to use their
discretion to determine whether to admit extrinsic evi-

. dence on the issue of intent. Defendant Thompson was a

passenger in a car driven by Copeland. Copeland was

‘charged with possession of eight tin foil packets of
P.C.P.-laced marijuana with the intent to distribute. The

drugs were found on his person. Thompson was charged
with possession .of twenty-seven tin foil packets of the
sameé drug with the intent to distribute. The drugs were
found under the passenger seat of the car.

Contrasting the comparative positions of Copeland

-and- Thompson provides a possible framework for ana-

% The evidence may have been relevant for another purpose under Rule 404(b) but the court was not so instructed. /d. at 308 n.7.

$? See supra note 64 and accompanying text.

% United States v. Beechum, 582 F.2d 898 (Sth Cir. 1978) (en banc), cert. denied, 440 U.S. 920 (1979); United States v. Liefer, 778 F.2d 1236 (7th
Cir, 1985); United States v, Draiman, 784 F.2d 248 (7th Cir. 1986); United States v. Brantley, 786 F.2d 1322 (7th Cir. 1986); United States v. Webb,
625 F.2d 709 (5th Cir. 1980); United States v. Miller, 725 F.2d 462 (8th Cir. 1984) ; ; '

% United States v. Draiman, 784 F.2d 248, 254 (7th Cir. 1986).
" R.C.M. 917.

™ Draiman, 784 F.2d at 254.

2 Thompson v. United States, 546 A.2d 414 (D.C. 1988).
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lyzing the admissibility. of extrinsic act. evidence -on the
‘issue- of intent. Where specific intent is an element .of a
charged offense, the judge should look to the plausibility
of the .defense contesting the issue, considering the
posture .of the case, the likelihood of the defense being
raised, and the strength of other .evidence to show
intent. 3. The plausibility of the defense contesting intent
in Copeland was significant. Because :the drugs were
- found on his person, if he pled not guilty his only likely
defense was lack of intent. The relatively: small amount
of drugs found -on Copeland’s person could be consistent
. with personal use. There being no further evidence on
intent, -the strength of the non-extrinsic act evidence
going to intent was weak. Striking a balance in Cope-
. land’s case yields a plausible, highly likely use of the
defense of lack of intent. Evidence in the case going to
Copeland’s intent was weak and therefore, if Copeland
had been involved in prior drug transactions, the ev1-
dence may have properly been admitted.

In Thompson s case the plausibility of the defense was
minimal considering the other two factors.  Thompson’s
_ charges were ‘based on drugs found under the passenger
seat where he was seated in Copeland’s car. His likely
defense is that he was not the owner of the drugs. Intent
is not a likely issue. The other evidence of intent, the
relatively large amount of drugs, is very strong Stnkmg
2 balance in Thompson’s case is even easier than in
Copeland’s case. The issue is neither plausible nor likely,
.and the government’s burden on the intent element can
be met without resorting to extrinsic act evidence on the
- merits. The holding in both Gamble and Thompson, that
extrinsic act evidence on the issue of intent during the
government s case in chief should have been excluded at
trial, is warranted under the facts of each case. The
problem is that future courts may read the dicta in each
case too. broadly, reach the same conclusion for the
wrong reasons, and place an unfair burden on the
government.

Finally, the court’'in Gamble indicated that the prior
uncharged indecent assault may have been ‘admissible to
show absence of mistake, but because the m11|tary judge
had not instructed on that purpose, the trial judge’s
ruling admlttmg the evidence could not be salvaged. 74
This result is ironic because the court does not favor the
shotgun approach to admissibility and further, absence
of mistake was one of the original purposes for which
the government offered the evidence. 7* While disfavor-
ing the shotgun approach and having evidence admitted
for all relevant and permissible purposes are not mutu-
ally exclusive positions, the two may sometimes be in
conflict. Proponents of extrinsic act evidence want to
focus the trial judge’s inquiry, but it is important to
have evidence used for all available purposes. Gamble is
an example where this approach may have been helpful.

LY 7 R DU , o
74 27 M.J. at 305 n.7. - ' ' \

5 See supra text accompanying notes 51 and 57.

If the evidence'is admitted for. one.improper purpose
and one: proper purpose, the case may be salvaged on
appeal. Proponents must therefore not be intimidated.
Offer -evidence for all permissible purposes and ensure
that members are properly instructed. Judges should be
skeptical when proponents offer this evidence for more
than one purpose under Rule 404(b) because counsel, in
their zeal to get this damaging evidence before the court,
are' often. unable ‘to  articulate a -particular legitimate
purpose. Judges must therefore determine whether there
are multiple legitimate purposes or whether counsel has
resorted to the shotgun approach, thereby hopmg to hit

' upon some way to get the evndence admitted.

Conclusion

The Gamble case reﬂects an appropriate limited view
of the admissibility of extrinsic act evidence on the issue
of intent. This limited view is not appropriate in all

-cases, .however, and the military judge should determine,
-on a case-by-case basis, whether extrinsic act evidence of

intent should be admitted. Judges should also entertain
the offer. of evidence under Rule 404(b) for more than
one  purpose,. admit the evidence for all legitimate
purposes, and instruct accordingly. The shotgun ap-

-proach should be avoided, but: where multiple uses are

appropriate, .appellate courts will be better able to
support the trial judge’s conclusions. MAJ Wittman.

United States v. Hill: When the Defense Speaks, ‘
' the SJA N;ust Respond

Before a convenmg authority may take action under
R.C.M. 1107 on a record of trial by general court-
martial or special court-martial that includes a sentence
to a bad conduct discharge, the convening authority’s

‘staff judge advocate (SJA) or legal officer must provide
a recommendatlon to the convening authonty 76

. R.C.M. 1106(d) details the form and content of the

-recommendation.  Generally, the SJA need not address
legal - errors ‘in the  court-martial- or respond :to the
-defense rebuttal to the post-trial recommendation under

R.C.M. 1106(f). 77 The Manual provides an exception to
this general rule when an accused alleges legal error in

“an R.C.M. 1105 submission. Under R.C.M. 1105, after

a sentence is adjudged the accused can submit any
written matters to the convening authority that might
reasonably tend to affect his decision. This includes the
right to submit ~errors affecting the legality of the
findings or sentence. When an accused alleges this type
of legal error, the staff judge advocate’s recommenda-
tion ‘‘shall state’’ whether the convening authority
should take corrective action on the fmdmgs or the
sentence. 78 ‘

7 R.C.M. 1106(a). See also R.C.M. 1107 conce}ning convening authority discretion to act on findings and sentence.

77 R.C.M. 1106(d)(4).
Id.

-
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Problems arose, however, when the defense’s post-trial
submissions were confusmg, i.e., when it was not clear

‘whether - the defensé was submitting' matters under

R.C.M. 1105 or R.C.M. 1106(f), or when the defense
submitted matteérs in rebuttal to the post-trial recommen-
dation that were asserting legal errors in the trial and not
in the recommendation. Was the SJA required to re-
spond" The Court of Military Appeals resolved these
issues in United States v. Hill. 7* -

Umted States v. Hill

In United States v. Htll the military judge found the
accused guilty of several drug offenses and sentenced
him to a dishonorable drsclharge, confmement for five
years, total forfeitures, and .reduction: to the lowest
enlisted grade 80 After authentication of the record of
trial, the staff judge advocate prepared the R.C.M. 1106
recommendation ‘for approval of the findings and
sentence. 8 The military -defense counsel acknowledged

 receipt of the recommendation and signed ‘‘I understand

that I have an opportunity to rebut, correct, or challenge
any matter I deem erroneous, lnadequate, misleading, or
to comment on any other'matter, and that my comments
will be appended to the ‘post-trial recommendation.” 2

The military defense “counsel “provided a two-page
memorandum of ‘‘matters : submitted pursuant to
R.C.M. 1105/1106.” & 'The’ ‘military, defense counsel
requested that the convening authonty review certain
testimony, set aside some of the findings, and reduce the
sentence. The staff judge’ advocate did not comment
upon the defense subrmtte& memorandum or otherw15e
supplement his advice, but .forwarded it to the convening
authortty along with the original recommendatlon The
convening authority approved the sentence as
adjudged. 84 .

The issue on appeal was whether the staff Judge
advocate erroneously failed: to reply’ to the legal issues
raised by Hill in his post-trlal submission. 8 The Court
of Military Appeals held that the staff ;udge advocate
was required to respond to any allegatrons of legal error
submitted by the defense after servrce of the recommen-

case.

0-UCMJ art. 112a.

SU Hill, 27 M.J. at 294. -

82 Id. I E ! “
© .

' Id,

8 Id.

% Id. at 296.
8 Id. at 294.
88 Id. at 295.

'datlon but within the time authorized by R C. M
. 1105(c)(l) 86

‘In reaching this conclusion, the Court of Mrhtary
Appeals noted that although a staff judge advocate is
not required in the first instance to review 'a case for
legal errors and the convening authority is not required
to examine the record for legal errors, both the accused
and the government benefit when errors are corrected at

the lowest level. 87 With this in mind, the court deter-

mined that when Hill's military defense counsel submit-

.ted the memorandum, it did not matter if the staff judge

advocate’s post-trial recommendation under R.C.M.
1106 was already written. The staff judge advocate was
tequired to supplement his recommendation to respond
to the allegations of legal error. 88 ,

The Court.of Military Appeals reasoned that defense

,counsel would not have been allowed ten days from

service of the staff Judge advocate’s recommendation
under R.C.M. 1105(b) if it was not contemplated that
defense counsel could raise errors after the recommenda-
tion’s service upon the accused Because defense counsel

_may raise R.C.M. 1105 matters even though the recom-

mendation is already wntten R.C.M. 1106(f) then re-
quires the staff judge advocate to comment upon alleged
legal errors.

The Court of Military Appeals continued by holdmg
that a staff judge advocate’s failure to comply with

R.C.M. 1106(d), “‘in most instances’’ will be prejudici'al

and will require a remand of the record to the convening
‘authorlty for compliance with R.C.M. 1106(d). % The
court reasoned that remand will: 1) protect an accused
from ' prejudice; 2) ‘‘assure future compliance by ‘staff
judge advocates;”’ and 3) “not be onerous for' the

_government.’” #

The Court of Military Appeals established that once it
is determmed that a staff judge advocate has not
complied with R.C.M. 1106, the burden will be on the

-government to establish that the ‘‘defense allegatlon of

legal error would not foreseeably have led to a favorable

recommendation by the staff judge advocate or to

corrective ‘action by the convening authority.” 92

79 Umted States v. Hill, 27 M i § 293 (C M.A. 1988) Appended to ‘the end of th.lS of this note is the timeline for post-tnal processmg in the mstant

89 Id. Note that the court recognized that the staff judge advocate’s recommendation could eontain legal errors that defense counsel should be

allowed to comment upon.

%0 Id. at 296.

"1, T
% 14, See R.C.M. 1105(b)(1).
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. In Hill the Court of Military Appeals reviewed' the
_-defense ‘submitted “memorandum * The court held that
reading. the memorandum in a light most favorable to
_the accused, any legal error raised by the defense would
“not have resulted in a favorable comment by the staff
judge advocate or any. corrective action by the convenmg
‘ authonty

7 - Conclusion -

The Court of Military Appeals’ warning is clear. If an
accused -alleges legal error within'the R.C.M. 1105(c)
time periods, the staff judge advocate must respond. It
does not matter if the accused alleges error prior to or
after the staff judge -advocate -writes the post—trial
‘recommendation, nor ' does it depend on the form ‘in
-which the legal error is raised. ‘

If ‘the staff judge advocate does not prov1de the
requrred response, the Court of Military Appeals will be
“quite willing to correct the error through. remand. % The
‘burden will be on ‘the government to establish that a
“defense’ allegatxon of error would not foreseeably have
‘led to @ favorable recommendatton by the staff Judge
'advocate or to corrective action by "the convemng
authonty 95 MAJ Wllhams & CPT Cuculic.

o Legal Assistance. Items

The followmg artlcles mclude both those geared to
legal assistance attorneys and those :designed to alert
soldiers to legal assistance problems. Judge advocates are
encouraged to adapt appropriate articles: for inclusion in
local post publications and to forward any original
articles to The Judge Advocate General’s School, JAGS-
ADA-LA, Charlottesvrlle, VA 22903- 1781, for poss1ble
pubhcatton in The Army Lawyer

Reserve Components and Legal Assistance

A

At a recent Reserve Component/Actlve Component
Workshop conducted by the Office of the Staff Judge
Advocate, Fifth Army, a number of attorneys requested
clarification on two recurring questions about the legal

assistance program and members of the Reserve compo- -
- The - first - issue concerns the: scope - of legal_

assistance for Reserve component SOldlCl’S, “and 'the
second involves the I1m1tatlons on a government attorney -

nents. .

=1

- Id. at 295.

TIMELINE OF

 United States v. Hill

end
“of
trial
. record
authenticated
. " by c
M.Jd.
post-trisl
recommendation

by SJA -
defense submits
matters undenr
A.C.M 1I05/106
.- ralslng -
legal error

HOLDING IN '
US. v. HILL

supplemental
i recommendation
required to address
any lagal errors

action taken by
convening authority

‘case forwarded
for -
appellate review

representmg a client for a ee in the attorney s prlvate
capactty after the initial contact arose when the attorney
was acting in his or her rruhtary capacity. This note
drscusses these issues. ,

The simple answer to the first question is that Reserve
component soldiers who are not on active duty are not
authorized to receive legal assistance. % This rule applies
at weekend dnlls and during organizational meetings
that may occur during the week. 7 Even when these
soldiers are ordered to active duty, their entitlement to
legal assistance is limited to emergency cases if the acttve
duty period is less than 30 days. %

There is some confusion on this point, and it seems to
stem from two sources. First, TIAG Policy Letter 84-1 9°
discussed “‘legal assistance’’ services for Reserve compo-
nent soldiers. Many judge advocates understood this
diréctive to mean that the Army’s legal assistance
program encompasses Reserve component soldiers in
much.the same way that it benefits active duty soldiers.

. ..This interpretation ignores paragraph 2 of the Policy

% Note the warning provided by Iudge Cox in his eoncumng oplmon Hrll 2T M. 3. at 297 (Cox, 1., concumng)

95 For a recent application of United States v, Hill see United States v. Strom, CM 8702860 (A.C.M.R. 19 Jan. 1989), in which the A.CM.R; held
that a post-trial petition for clemency did not allege legal error and therefore did not require comment by the staff judge advocate. ;

% See Army Reg. 27-3, Legal Servrces Legal Assistance, para. 1-8 (1 Mar. 1984) [heremafter AR 27 -3].

7 See id.

% Id., para. 1-8b(3).

hid Dep’t of Army, Office of the Judge Advocate General, Reserve Component Legal Assistance, Pohcy Letter 84 1 (16 Feb.- 1984), reprmted in The

Army Lawyer, Mar. 1984 at2

e
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_Letter, however, which stated that “lega.l assistanice [for'

Reserve component : soldiers] ... is limited to .-
military administrative matters . . ..[and] readiness." 12,1100
Thus, Policy Letter 84-1 clearly drd not extend-the full
range of active duty’ legal assistance servrces to Reserve
component soldiers. 101 i S ;
The confusion ansmg from Pohcy Letter 84-1can be
resolved in an even more definitive manner; it has been
completely superseded by Policy Memorandum 88-1. 102
This latter directive 'authorizes and encourages Reserve
judge advocates to provide ipremobilization legal prepa-
ration (PLP) for Reserve soldiers :and -their:families, and
- it further clarifies that; ‘‘PLP is mot part of: the Army
Legal Assistance Program.’’ 103 Thrs is the only reference
to the term “]egal assrstanée in the entire Memoran-
dum, and its omission elsewhere is ‘quite . purposeful ‘The
intent is to show that the PLP program :is separate from
the legal assistance program.Thus,’ ‘no.current guidance
.issued by Headquarters; Department of .the :Army, pro-
vides. for legal assistance to EReserve Jcomponent soldlers
who are not on active duty. '| : . ‘ :

The second source of misunderstanding about the need
to provrde legal assistance for ‘Reserve component sol-
diers arises from the nature of the PLP" program itself.
Reserve judge advocates are called upon to counsel
soldiers about personal’ affairs and' to prepare wills and
powers of attorney, 104 and this sotmds a great deal like
a legal assistance practice. lt does not''follow, however,
that Reserve soldiers become’ entitled’to the full range of
legal assistance services' that lare authol'lzed under Army
Regulation 27-3. 105 As: Policy Memorandum :88-1" notes,
the PLP program does indeed have’ elements in common
‘with legal assistance, 1% but neither' the’ Mémorandum
nor any other directive creates a legal assrstance program
for Reserve component soldrers I’ H

Thus, there is only one. Army legal assrstance pro-
gram, governed by Army Regulation 27-3, and reservists
who are not on active duty. are not: included within the
group of authorized clrents They can,. however, receive
premobrllzatron lega] counseling and - preparatxon includ-
ing wills and powers of. attorney.
program. e b

10 14 paras. 2, 2a, & 2b.

100 Para. 4 of Policy Letter 84-1 pointed out that “premobrhutron counseling .

«.“Three subsrdrary questlons tend to- arise from this
dxscussron. The first one'is, ‘“Why is there no legal

assistance for Reserve component. soldiers?” Several

'7con31deratlons mﬂuence this policy, including the facts
that reservrsts are more fully integrated into local

communities than are active duty soldiers, and it is
reasonable to expect them to seek assistance from the
same sources as therr nerghbors, reservists have easier
access to legal resources in the location of their domicile
than active duty soldiers; and reservists’. military duties
are such that it is not beneficial to the government to
dedicate limited resources to such services (indeed, just
the opposite may - be true; if legal assistance ‘were
available, some soldiers would spend more time in the
judge advocate’s .office than dnllmg with the. unit). The
most important reason, however, is the one that .many
Reserve component judge advocates have themselves
repeatedly stated: legal assistance is'not part of the
mission’ for most’ Reserve units, and thus they are not

'staffed to perform legal assistance. Time spent providing

personal legal advice is time that is not avallable for the
judge ‘advocate’s own training and mission aecomplrsh-
ment. Given these considerations, the policy decision is
that Reserve component soldiers are not entitled to legal

assnstance.

Does this mean that judge advocates must curtly tell
those who ask questions to go away? Not exactly.
Suppose ‘a soldier who is contemplating a divorce asks

. about ‘the divisibility of Reserve component retired pay.

After cautioning the inquirer that there is :no military
legal assistance available for this problem, the judge
advocate could advise that such pensions generally are
divisible under state law and that the soldier should
consult with a famrly law attorney for a fuller explora-
tion of the matter. Or, suppose that during a drill a
soldier seeks advice on what to do with a troublesome
new car. After the same cautionary statement about legal
assistance, the judge advocate could explain that the
state has a lemon law and that the soldier might want to
retain an attorney or discuss the matter with a consumer
protection - office. In- either case, the judge -advocate
could even suggest that the person see a specific attorney
for assistance. !97 The idea here is to point the soldier in

.. is separate nnd drstmct from the legal assistance role.”

Premobilization counseling was further addressed in Dep’t of Army, Office of the Judge Advocate General, Legal Assistance for Reserve Component
Personnel, Policy Letter 86-9 (8 July 1986), which ‘‘reemphasize[d] and expand[ed] the policy t'ound in TJIAG Policy Letter 84-1."" Essentially, Policy.
Letter 86-9 did two things; it stressed that premobilization legal counseling “should be provided' [by Reserve component judge advocates] to the
maxrmum extent that resources permit,”” and it also authorized Reserve component soldiers who are on orders for OCONUS training to receive

“‘mobilization legal assistance’” from active duty legal assistance attorneys. In the latter regard, Policy Letter 86-9 explicitly created a narrow
exception to the limitation on legal assistance for Reserve component soldiers that is embodied in AR 27-3, para. 1-8.

192 Dep’t of Army, Office of The Judge Advocate General, Reserve Component Legal Preparation, Policy Memorandum 88-1 (4 Apr. 1988), para. 1,
reprinted in The Army Lawyer, May 1988, at 3. Policy Memorandum 88-1 also supercedes Policy Letter 86-9, discussed in note 101, supra. The .

newer Memorandum does retain the exception for ‘*premobilization legal-assistance’ for Reserve component soldlers who are on . orders’ for .
OCONUS training.

193 14., para. 2a.
104 1d., para. 4.

105 AR 27-3.

106 1., para. -2a

197-Such advice, of course, would have to be in compliance with the Rules of Prol‘essronal Conduct for Lawyers. See Dep’t of Army, Pamphlet
27-26, Legal Services - Rules of Professional Conduct for Lawyers, Rules 1.5(f) & 1.5(g) and comments to Rule 1.8 (31 Dec. 1987).
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“the right direction, perhaps by talking . brlefly about the
tlaw, without giving legal advice. Tyt

"\ Reserve Judge advocates have another concern in thlS
area, and it is malpractice. If premobrhzatlon ‘prepara-
tion is not part of legal assistance, are the attorneys still
‘covered by the military legal malpractice statute 198 when
they draft wills and powers of attorney? The answer is
‘an unequivocal *“‘Yes.’” First, Policy" Meémorandum 88-1
clearly states that'““All"'RC' personnel acting w1th1n the
scope of this pohcy letter ‘are encompassed by 10 USC
1054 with regard to-legal malpractice suits.?’ 109 More-
over, the ‘malpractice statute extends to all military
attorneys (and paralegals) acting within scope ‘of employ-
‘ment, not just those ~working in legal assistance.” No
'special certification as a legal assistance attorney is
necessary to quahfy for malpractrce protectlon fio.

. The second maJor issue at the Fifth Army Workshop
mvolves potential clients who first speak to a Reserve
judge advocate in the attorney’s military capacity. The
starting point for analyzing this matter is the Rules of
Professional . Responsibility for Lawyers m Rule lS(f)
provides that: . SO

A lawyer ‘who' has 'initially represented a “client
concerning a matter as part of the attorney’s official
., Army duties shall not accept any salary. or other
. payment .as compensation for services rendered. to
" that client in a private capacity concerning the same
general matter for which the chent was seen’ in an-
. official capacity, 112 - S A

g Comments to this rule clanfy that it also prohrblts a
military’ attorney from referrmg a client to, the law firm
for which the attorney works in prrvate practrce (at least
regarding matters . that first arose ,in an official
context). 113 This apphes even if some other attorney in
the firm w1ll actually serve the chent na;

Does Rule - 1. 5 apply where a reservrst asks about a
personal legal problem durmg a drill -period -but- the
attorney properly declines to give legal advice? Although
the -attorney  has not “‘represented’’ .the soldier as a
‘“client,’’ policy considerations dictate:that Rule 1.5 be
observed in such a case.” As a practical matter, the

108 10 U.S.C. § 1054 (Supp. V 1987).

192 policy Memorandum 88 1, supra note IOZ para. 9.

110 See id. paras. 3 & 9.- Lo ‘

m Rules of Professronal Conduct for Lawyers, supm note 107,

112 4., Rule 1.5(). AR SRR
13 Rules of Professronal Conduct for Lawy-ers.“rsaupra note l07, at9.

"‘SeEIJ I T

soldier sought to establish an attorney-client relationship,

and this is enough to invoke the hmxtatrons on referrals,
mcludmg self-referrals. . g Do .

A number . of Reserve Judge advocates have  com-

"mented that this intérpretation is too broad, and 1t may

work to the soldier’s disadvantage. They ask, ‘“Why

-must-I refer a soldier. who wants me to represent him in
.my private capacity ‘to another attorney just because of

the fortuity that he first discussed the matter with me

: while we were attending a drill?’*:While this question has

some merit, it must be balanced against”the policy
considerations that stand behind Rule 1.5. First, all who
are concerned (military attorneys, soldiers; and members

.of the public) must clearly understand that no military

attorney receives any supplémentation of salary or other

-compensation  for: the performance of official duties.

Soldiers, by and'large,:do understand this precept, and

they expect military attorneys 'to represent them without

cost. Second, and in view of the soldier’s. expectations,

-any ' subsequent -.representation for a fee takes on

conflict-of-interest overtones. 115

‘. The Reserve ]udge advocate has two optlons when a

soldier seeks personal legal advice in an official setting.

First, . the attorney can refer. the soldier to another
counsel - (whose practlce is not related to.the judge

advocate s) or a bar referral office. Alternatively, the

attorney can- seek an exception to policy to allow

representatlon in his or her private capacnty 116 Such an
exception could be favorably considered in a case with
all the following factors: the judge advocate has:not
advised or represented thel ‘soldier -on the matter .in
questlon in his or her capacity as-a government attorney;
the client and the  judge advocate have an existing
professional, social, or other relationship outside their
military association; the client initiated the request for
representation in the attorney’s private capacity; and the

‘client clearly understands that the representation will be

in: the attorney’s private capacity for a fee. Requests for

‘exceptions' to policy should be submitted through the

Reserve component chain of supervision to the Guard

‘and Reserve Affairs Department at The Judge Advocate

General’s School. 117

Ty

"’ See Rules of Professronal Conduct for Lawyers. supra note 107 .at 13 14 The conﬂrct of mterest arises because it may appear that the attorney

has uséd his or her official status to solicit 'the client.

116 If the soldier is an authorized legal assistance client, there is a third option. The attorney could serve the client in a Special Legal Assistance
Attorney capacity and receive retirement points for the time spent helping the soldier. For example, suppose a Reserve soldier is on orders for
OCONUS training and is therefore eligible for ‘‘mobilization legal assistance,’” but his or her estate planning needs are too complex to be addressed
under the PLP program. A Reserve judge advocate could treat the soldier as any other client in his or her private practice and develop a tailored will
and trust package. The attorney’s compensation would be retirement points. For further information regarding appointment as a Special Legal ‘

Assistance Attorney, see AR 27-3, para. 1-6b(2)(c).

"7 The U,S. Army Judge Advocate General’s School, Attenuon ‘Guard -and Reserve - Affairs Department 600 Massie Road, Charlottesvrlle. VA

22903-1781.
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In summary, there is no. authonzatton t‘or extendmg'

legal assistance services to Reserve component soldiers

who are not on active duty, but at the same time these'

soldiers “are entitled to receive premobllrzatron legal

preparation’ from Reserve component judge advocates,,

including counseling, wills, and powers of attorney.

Addrtronally, Reserve component - attorneys must be ‘very
circumspect in undertaking to represent, in their private
capacities, soldiers who first speak 'to them about legal
problems ‘while, the -atforneys are actmg in- therr offrcral‘

capacmes l\?/]Guilford o Chotie
oy ConsurnerLaw Notes IR

"Referral Sales’’ Plans May Be Fraudulent

A plan under which a consumer ] oblrgatron to buy
goods or services is contmgent ‘upon the procurement of
prospective customers is called a referral sales plan. Such
plans are often considered:fraudulent:because there is
always a lrmrted number .of purcha‘sers| for a given
product or service in a given. geOgraphtc 'area Conse-
quently, it is mathematically 1mpossrble for ‘most _pur-.

chasers to qualify for the’ prormsed Hrscouhts by finding

new referrals. Several states have outlawed such
schemes. 118

‘In Chapel Hrll Spa Health Club Inc v Goodman 19
the Court of Appeals of North Carolma recently inter-
preted the ‘state’s statutory prohlbitlon 120 broadly, hold-

ing that a retail’ mstallment contract for the sale of a’

health spa membership was. void because it was executed
simultaneously with a renewal’ agreement that made the

cost of renewal contmgent on the number 'of prospectlve
club members the buyer re rred to the s a. In that case,.
Goodman entered into a p chase agreement t’or a 2-year:

club membership from Chapel’ Hill ‘Spa' Health Club,
making a 'down payment of $50 ‘and agreei g to make
twenty-four monthly payments of $34 03. AF 'club repre-
sentative separately executed a wfltten offer to renew the
membership annually (followmg the mrtial two years) at
a:cost of $120 per additional year. “This,;renewal offer
was- accompamed by an ‘oral; promlse that for - every

prospectrve customer Goodman. brought to the club, she

would receive a $20 discount on the renewal price. .

Although Goodman -referred several prospects to the -

club and received the promised renewal discount certifi-
cates, she failed to make her monthly payments under
the purchase contract. When the club sued her for the
unpaid amounts, Goodman defended on the basis that
the contract was void because it violated North Caroli-
na’s statutory prohrbrtron agamst referral sales. The

magistrate to whom the case was ongmally referred and
the distriét court to which Goodman appealed apparently ’

agreed with the club’s contention that only the renewal

offer fell within the definition of “‘referral sale’’ because -
the sales contract made no mentron of the referral

agreement The Court of Appeals reversed f‘mdmg that‘
the renewal offer and the accompanying oral referral
agreement fell squarely within the prohrbrtron of the
statute, applying the general rule of contracts that all
contemporaneously executed instruments relating to the
subject matter of the contract are construed together

' Sears Corrects Advemsmg Practlces . Again

Although consumers rarely question the advertising
practices of major retailers with national reputatrons,
assumptions favorlng such’ firms are sometimes mis-
placed. Sears, previously involved in. negotiations with
the National Association of Attorneys General when it
falsely , advertised foreign-made goods as “made in
America,” 12! was recently sued by the New York City
Department of Consumer Affairs for numerous decep-
tive and/or mrsleadmg practicées. While Sears 1mtxally
counter-sued - the City and alleged that its consumer
protection rules were overbroad and unconstitutional, in
January 1989 Sears dropped the counter-suit and agreed:
1) to pay the City $10,000; 2) to stop advertising a range
of discounts (using language such as, ‘/save 15% to 30%
or ‘more’’) without disclosing the basis from which the
reduction was taken; and 3) to:refrain from'advertising
an offer as ‘‘limited’’ when ‘in. fact it is not' limited
(Sears ran carpet cleaning advertisements urging consum-
ers to call before a stated deadline expired, but ran these
ads over a 3-month perrocl wrth new deadlmes specrfied
in each ad).” -

Geographtcally erzted Car Warranttes

Car buyers are often admonished to review the ‘terms
of :limited warranties carefully and: are particularly
alerted to limits on the warranty’s duration and the
mechanical parts covered. Unfortunately, legal assistance’
attorneys . serving :overseas may be seeing clients whose
warranties -contain another type of limitation: ‘a clause
limiting the warranty’s application to vehicles tegistered
and normally operated within the fifty United States and
the sttnct of Columbia. Although such clauses have to
date’ been reported only in Mitsubishi warranties, other
dealers may be mcludmg such limiting language.. Particu-
larly with the advent of extended warranties lasting up to
five years, the obvious impact of such a clause is to
terminate warranty protection once the buyer ships the
car overseas. Legal assistance attorneys should use post
publications to ‘alert potential buyers to look for such
limitations. (Information for this note was provided by
CPT Pamela Stahl, Office of the Staff Judge Advocate,

- VII Corps.)

Bogus Lithographs Still Under Investigation

A lengthy investigation has recently resulted in a

multi-count fraud indictment against the Center Art

Gallery in Honolulu for the sale of bogus lithographs
that they claimed were by famous artists, including

118 See, e.g., [owa Code Ann. § 714.16(2)(b) (West 1979); Mass. Gen. Laws Ann, ch. 271, § 6A (West 1970); Minn, Stat Ann. § 325 F, 69(2) (West

Cum. Supp. 1989); Ohio Rev. Code Ann. § 1345.02(D) (Anderson l979)
11990 N. C. App. 198, 368 5.E.2d 60 (1988).
120 N,C. Gen. Stat. § 25A-37 (1988).

121 § egal Assistance Items, Sears Advertises Goods “‘Made In America’’, The Army Lawyer, Jan. 1987, at 43.
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Salvador Dali and Mar¢ Chagall. 122 Anyone who may

have. purchased a countert‘ert lithograph from any of the’
Center Art Gallery shops in Hawan should contact the(

United States Attorney in Honolulu b

Real Property Note R R

Arlzona Supreme Court Deczsxon Frees Homeowners
‘ - From Personal Liability
.. for Most Loans Secured by .the Home.

“A recent Arizona Supreme Court case. Baker v,
Gardner, 123 has upset the longstanding assumption that

the 'holder of a note secured by a deed of trust onl,
residential property has the optton to waive the’ security

of the deed of trust and bring an action on the entire
unpaid balance of the obligatron The Court's broad
holdmg in the case will havé serious 1mpact on lenders as’
well as other holders of resrdentral real property deeds of
trust

JIn Baker a second deed of trust secured a carryback
promissory -note given by the buyer .Gardner to the seller

Baker representing part of the. purchase. price of .the.

home. Gardner defaulted on both: the mortgage com-
pany’s- loan and -the carryback note.- The -mortgage
company issued notice of a trustee’s sale under its senior
deed of trust. Because -he was concerned that - the

proceeds  of the sale would not be :sufficient: to satisfy.

" Gardner’s . obligation under - the second deed -of trust,

Baker elected to sue on the underlying promissory note:

under a statutory provrsron 124 requiring a mortgage

holder to erther foreclose hrs lien or sue on-the underly-

ing debt.

+ ‘The tnal court accepted Gardner s clatm that the
Arizona ‘‘anti-deficiency”’ statute '2* precluded an action
to recover any difference between 'the amount obtained

by the sale and the amount of the indebtedness.: The.
Court.: of Appeals reversed the trial court- and Gardner

appea.led to the Arrzona Supreme Court.

The Arrzona Supreme Court agreed with Gardner that '

Baker did not have the opportunity to waive the securrty
and sue on the note. The court broadly concluded that

the Arizona. “antr-deficrency” ‘statute has “abohsh[ed]f

the, persona] habrhty of those who give trust deeds
encumbermg properties of two and jone’ half acres ‘or
less, and 'used for smgle famlly or ‘two- family
dwellmgs » 126 The scope of the court’s decision is broad
enough to apply the statute to most resrdentral deeds of
trust. L

- The Arlzona court revrewed the law 1n several other
states -having similar. deficiency statutes and , found
California 127, and North Carolina 128 decisions support-
ing its interpretation, of the statute. The court found
only one case holding that a creditor can maintain an
action on the note notwithstanding the existence of a
statute - abolishing -deficiency judgments. 12 (This note
was prepared from mformatron provrded by MAJ Mau-
rice Portley, USAR.Y

Tax Notes i

NAFI Wages Do Not Qualify For Fore:gn
oo e Egrned Income Exclusion

“The Tax Court. recent]y sustained the Internal Revenue
Ser\nce s (IRS) position that' Nonappropriated Fund
Instrumentalrty (NAFI) employees workmg overseas are:
not entitled to the foreign earned income exclusion, 130
The Tax Court held that NAFI’s constitute mstrumental-
ities of the United States and therefore its employees are
ineligible - for the foretgn earned-. mcome exclusron I3‘

Under I R C.'§ 911, workers who earn forelgn income
abroad may elect to exclude up to $70,000 per year from:
their gross income. 132 Tg quahfy for the exclusron, ‘a
U.S. citizen working abroad must make his or her tax’
home in a foreign country and satisfy either the ‘‘bona
fide’" residence test or the physical presence test The
bona fide resrdence test is sat@red if the taxpayer resrdes,
in a foreign country for an “uninterrupted period that
includes a_full tax year. 133 A taxpayer can satisfy. the
physical ‘presence test by residing outsrde the United
States for 330 full days out of. any perlod of 12
consecutive months 134 7

Even  if these tests .are met,: hOWever, wages pa.ld to
soldiers and other government employees are not treated
as fo_reign earned incorne.!‘135 Despite 'this"prohibition,‘

i

122 For addmonal information, see Legal Assrstance ltems. qudulent Sales of .““Dali’* Prints, The Army Lawyer. Oct. 1988, at 51;-and Legal

Asslstance ltems, Chagall or Charlatan?, The Army. Lawyer. Sept. 1987, at 63.

129 57 US.L.W. 2399, 24 Ariz. Adv. Rep. B(Dec 20, 1988).
124 Arrz Rev, Stat Ann. § 33-722 (1974) ‘

o

2y . i - L1 Lo

125 Ariz. Rev. Stat. Ann. 5 33-314(E) (1974) (subsequently renumbered as Ariz, Rev Stat Ann 5 33-814(1-"') (West Supp 1988)).

'2¢ Baker, 24 Ariz, Adv. Rep. at 11.

'27 See Spangler v. Memel, 7 Cal. 3d 605, 498 P.2d 1055 102 Ca.l Rptr, 807 (\91 1. Cahforma s statute d\ffers from the Anzona statute. however, in i
that it requires only that & credrtor first exhaust the security before brmgmg an actlon on the debt Cal. Civ Proc Code § 726 (West 1980). v

128 See Ross Realty v. First szens Bank & Trust 296 N.C. 366, 250 S.E.2d 271 (1979) RO

2 Pagev Ford, 65 01' 450, l3l P. 1013 (1913)...
130 Matthews v, Commrssroner 92 T C. 21 (1989)
131 LR.C. § 911 (West Supp 1988)

132 1.R.C. § 911(a) (West Supp. 1988).

133 L R.C. § 911(d)(1)(A) (West Supp. 1988).

134 LR.C. § 911(d)(1)(B) (West Supp. 1988).

135 L R.C. § 911(®)1)B)Gi) (West Supp. 1988).

i

s
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NAFI employees working in West Germany argued that -

the statement in the Conference Report for the Eco-

nomic Recovery Tax Act of 1981 indicating ithat § 911 .
applies to ‘“‘teachers at certain schools for U.S. depen-.

dents who are not employees of the U.S.”” extended, §
911 coverage to: 1) ‘persons considered  employees of
overseas nonappropriated fund activities; end 2).inde-

pendent contractors of overseas : nonapproprlated fund

actlvmes

The Tax Court rejected the NAFI employee s clalm by.
finding that NAFI’s constituted agencies of the United-
States and further ruled that ‘the taxpayers were employ- -

ees and not independent contractors. In a small measure.
of :good news for the NAFI" employees mvolved in 'the
case, the Tax Court declined to impose ' negligence
penalties because they exercised good faith in claiming
the exclusion. L . |

The IRS has begun an inyestigation of individuals who

have been classified as government employees ‘and have
claimed the foreign earned income exclusion. So far over

1000 audit reports have been initiated as-a result of this

IRS review.

Overseas civilian government workers may qualify fOr
the earned income credit if they are independent contrac-

tors under common law rules. Taxpayers will be consid--

ered independent contractors by the IRS if they are not
subject to the control of the employer. If the employer

maintains the nght to control both the method and the
result of the services prowded however, the individual -

will be considered an employee "Further guldance in
determining whether a tax
dent contractor is containey
539, Employment Taxes. M J Ingold

Tax Court Holds. That Part-Time Home S
Qualifies as a .Prmc:pal Residence -

Can a home be consrdered a principal residence for '

purposes of deferring gain even though the taxpayers
only occupied the home for several months each year?

The Tax Court recently faced this issue in Thomas v. -

Commissioner 136 and resolved. it in favor of the taxpay-
€rS. 4

As in most cases involving I.R.C. § 1034 rollover '

issues, the facts in Thomas were quite involved. In 1971
the taxpayer’s mother gave the taxpayer, Thomas, Illi-
nois farm property containing a home and other build-
ings. For the next few years, Thomas’s mother continued

to live in the farmhouse while Thomas and his family -

lived in an apartment in a nearby town. The Thomas

family grew larger, so in 1974 the family moved into the

large farmhouse, sharing lt with Thomas S mother

13692 T.C. 13 (1989).
137 1.R.C. § 1034 (West Supp. 1988).

ayer qualifies'as an indepen-
in IRS Publlcanon Number .

The followmg year, Thomas purchased a lot in Flor-_}
ida. The famrly moved into an apartment whrle they
built a new home on their lot. The Thomas famrly
moved into the new Florida home and occupied it for six
months from late 1976 to April 1977. In April 1977
Thomas moved his family back to the Illinois farm-
house.” In October 1977 Thomas purchased and moved

" into a 'new home in Florida and, one month later, sold

his first Florida home. In June 1978 Thomasisold the
Illinois farm property, realizing a gain of over $l_81,000.

During the ‘entire time thé Thomases lived in Florida,
they kept furniture and their pets at the Illinois farm,
Moreover, Thomads occasronal]y returned to Illinois ‘on’
business trips and stayed: in the farmhouse on all of-
these trips. The facts indicated that during the time the
Illinois farm property was owned by Thomas, he lived in
Florida for approximately half of the year and in Illinois '
for half of the year. '

The Tax Court concluded that Thomas "couldﬂefer the
gain realized on the sale from the Illinois property under-
§ 1034. 137 The court noted that Thomas satisfied one
the requirements of § 1034 by purchasing and. occupying
a replacement residence, the new home in Florida, within

the statutory replacement period of 18 months. 138

The further requirement under § 1034, that the “‘old .
residence’”’ qualify as the taxpayer’s principal residence, :
presented a more difficult issue for the court. According
to regulations implementing § 1034, whether a home.
qualifies as a principal residence ‘‘depends . upon . the
facts and circumstances of each case, including the good .
farth of the taxpayer.’’ 13° , '

The Tax ‘Court noted that the term “prmcrpal" ‘as
used in § 1034 means the taxpayer's chief or main place
of - residence. Although there is no requirement ‘that the -
taxpayer ‘actually .occupy the former home when it is
sold, 40 failure to occupy this property can make the
status of _the property as a prmcrpal residence more
uncertam . .

The court crted several factors to help determme
whether--a - property quahﬁes as a principal residence
when a taxpayer lives in more than one place: -

‘ '(1) the amount of time spent at one residencé as
opposed to another; (2) whether the taxpayer aban-
doned the residence with the intent not to return
and his nonuse of the property was substantial from
the time he left the property; and (3) whether a
“temporary rental of a residence was necessitated
because of an adverse real estate market as opposed
to. convyerting a residence into a nontemporary rental
for the production of income. '4!

138 The applicable statutory replacement period when Thomas sold the Illinois farm property was 18 months L. R C § 1034 (West Supp l97B) This
period has subsequently been extended to two years. Note that the replacement residence requirement is satisfied if the taxpayer purchases and
occupies the new home within either two years before or after the sale of the old home. In Thomas the taxpayers bought and lived in their new home: -

nine months before they sold their former home.

139 Treas. Reg. § 1.1034-1(c)(3)(i)-

140 Soe, e.g., Clapham v. Commissioner, 63 T.C. 505 (1975); Houlette v. Commissioner, 48 T.C. 350 (1967).

1 Thomas, 92 T.C. at 3874.

APRIL 1989 THE ARMY LAWYER s DA PAM 27-50-196 67




The Tax Court applied these factors to the case and
concluded that Thomas’s Illinois property consututed his

principal residence even though he only lived in the .
home for ‘about half the time during the four years .
preceding -the sale. Significant, facts leadmg to. this
conclusion were that Thomas returned to the Ill1nors,.‘ ‘

home - every - three weeks, during all of h1s trips to

Illinois, that Thomas stayed exclusrvely in  the: farm-,v

house, and that Thomas’s total time in Florida was
dwnded among three separate residences. The court cited

several additional factors to support, its conclusion that

the Illinois property and not the Florida property was
the Thomas’s principal residence: the Thomases filed

Illinois state income-tax returns as:full-time residents, '

their ‘sole place of business ‘was in Illinois, and ‘Mrs.

Thomas was a registered Illinois voter, carried an Illinois'

driver's license, and" contrrbuted to: and attended a
church in Illmons ‘ :

Thls case is srgmflcant for several reasons. Flrst
gives taxpayers who temporarily leave a‘personal resi-
dence support for maintaining that the home should be

considered a principal ‘residence even though they have.

purchased and occupied a new home during intervening
years. It also demonstrates that, in dual home cases,
traditional indicia of domicile will be given great weight
in determining which of the two residénces should be
considered the taxpayer’s main home. Thus, taxpayers
who temporanly leave a home can mcrease the chances
that it will _subsequently be viewed as a prmcnpal

residence by continuing indicia of domicile throughout

the penod of absence. MAJ Ingold. N
' 'Call For Help On Form 911

The IRS has issued an appropnately numbered form,"
Form 911, Application for Taxpayer Assistance Order to

Relieve Hardship, to be used when a taxpayer expects to
incur a substantial hardship because of the way the IRS
is administering the tax laws. The new form requests the
Taxpayer Ombudsman or his designee to review the case.

The new form should not be used to contest the merits
of tax liability. Taxpayers who disagree with the' amount
of taxes assessed by the IRS should consult IRS Publica-
tion Number .1, ““Your Rights As A Taxpayer,” for
guidance on contesting an assessment.

The IRS will suspend enforcement action while it- is
reviewing a Form 911 application. ‘Moreover, the IRS
will toll ‘any applicable statute: of 'limitations while a
.decision regardmg the applncatlon is bemg made. -

Estate Planning Notes
LAAWS Will Program For Texas Domtc:ltanes

The first version of the new Legal Automation ‘Army
Wide System (LAAWS) was distributed to the field in
January 1989. This initial version of LAAWS contains a
generic “‘all states’’ personal representative appointment
clause. Because this clause may not be sufficiently

142 Texas Prob. Code Ann, § 145 (Vernon 1980).
143 Texas Prob. Code Ann. § 145(b) (Vernon 1980).
144 Texas Prob. Code Ann. § 145(h) (Vernon 1980).

specific to take advantage of unique state laws, it may
occasjonally be necessary to modify or entirely replace it.

Attorneys should  consider editing this clause when'.
drafting wills for. Texas domiciliaries. Texas allows :
testators to select a form of independent administration
that permits the executor to probate an estate quickly
and 1nexpens1vely and avoid the often onerous judicial
supervision associated with normal probate . pro-
ceedings. 142 Texas independent administration requires
the executor to probate and record the will with the
court and file an inventory, appraisement, and list of
claims. 143 After these documents are approved by the
court, no further court proceedings are required. Despite
the simplified procédure, the independent executor has
all of the power and authority granted executors in other_
types of estate administration, '44

The language of the testator’s will must clearly show:
an intention to create independent administration. One
form that attorneys may consider using to accomplrsh :
this appomtment is as follows

I appoint of

to be Independent Executor of this will, to serve
(with)' (w1thout) bond, and I direct that no action
shall be had in“the County or Probate Court 'in .
relation to the settlement of my estate other than
the probating and recording ‘of this will and the
return of the statutory inventory, appralsement and o
list of claims of my estate. ‘

I vest my Independent Execytor w1th full power and |
authonty to sell, lease, epcumber or otherwrse' o
dispose of or convert any or all of my estate in such .
manner as it may deem fit, it being my desire that,
subject only to the terms of this will, my Indepen-
dent Executor shall have full power and authority to
do all things reasonably necessary for the settlement
of my estate. s

Another sample form to create independent adminis-
tration can be found in The Judge Advocate General’s
School, U.S. Army, ACIL-ST-272, Legal Assistance-
Wills Guide 4-202 (1987).

The LAAWS program will be periodically updated
and improved to offer legal assistance attorneys ‘the "
finest product possible. Users can help to improve the
quality of future versions of this program by sharing
their views and making suggestions for improvement.
Comments concerning the LAAWS program should be
forwarded ‘to: Office of The Judge Advocate General,
Information "Management Office,  DAJA-IM, ATTN:
MAJ Dale Marvin, Washington DC-20310-2200. (The
foregoing information and clause concerning Texas inde-
pendent administration were prov1ded by MAJ Joe Hely,

USAR)
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Court Reduces Scope of SBP Social Security Offset

In a case that could have a potentially significant
impact on the military retirement community, 4% a U.S.

District: Court held that Survivor Benefit Plan (SBP)-

payments to a beneficiary should not be reduced by
social security benefits based on the beneficiary’s work
history. The decision could affect all SBP participants

who elected to participate in the program before October -

1, 1985.

One of the two plaintiffs in the case, Mrs. Lantz,
began receiving SBP payments after her husband’s death
in 1985. In addition to the SBP annuity, Mrs.. Lantz
received social security payments based on her own work
history. Her SBP monthly payments were reduced by an
amount equal to the widow’s benefit attributable to her
husband’s military earnings even though she was not
entitled to or receiving a widow’s benefit based on her
husband’s military ‘social security earnings.: Mrs. Lantz
did not qualify for these payments under social security
law because the old age benefit she received'as a result
of her own work history exceeded the widow’s benefit
she would receive. 136

Mrs.  Lantz contended that the government was im-

properly taking a social security offset on- her SBP
payments based on the widow’s benefit attributable to
her husband’s military earnings ‘that she was not receiv-
ing. Although the court conceded that the statute could
be interpreted two ways, it ultimately agreed with Mrs.
Lantz’ interpretation. '47

The court concluded - that  the : offset should not be
applied to reduce payments uriless the surviving spouse is

“ ‘‘entitled to widow or w1d0\n’er beneflts » 148 A widow

R

”

143 Miller v. Aldridge, 700 F. Supp. 1565 (D. Wyo. 1988).
146 See 42 U.S.C.A. § 402(e)(1)(D) (West Supp. 1988).

147 10 U.S.C.A. § 1451(e) (West Supp. 1988).

148 pfitler, 700 F. Supp. at 1570.

"~ or widower is not entitled to these payments, according
~ to applicable social security statutes, where his or her
-~own old age benefits exceed the widow or widower

benefit he or she would receive. Accordingly, the court
ordered the government to reimburse plaintiff Lantz for
all amounts it wrongfully withheld from her SBP pay- :
ments.

The court in Miller went on to provide a strong
incentive for other SBP participants and beneficiaries to
bring suit against the government by holdmg that ‘service
members who chose to participate in SBP have a

contract with the government. The statutes that’ define

the SBP are the ‘terms of the contract and both
participants and beneficiaries have standing to sue in"
court to enforce the contract.

The ‘‘social - security offset’” is one of the least
understood aspects of the Survivor Benefit Plan, !4
Under the offset, the SBP annuity is reduced by the
amount of the Social Security survivor benefit to which
the widow or widower would be entitled based upon the
military service of. the retiree. !5 This social security
offset system only applies to those who elected to

participate in the program, or who were retirement

eligible, before October 1, 1985. The social security
offset was eliminated by the 1985 amendments to the
plan and a new ‘‘two-tiered’’ system was adopted. Under
this system, widows’-and widowers’ annuity payments
are automatically reduced to 35% percent of the base
amount when they reach age 62 without regard,to the
actual receipt of social security payments. The decision
in' Miller therefore will not have an affect upon SBP
participants or beneficiaries who are under the two-tiered
system MAJ Ingold.

149 A recent article discussing the offset is Tolleson, SBP - The Social Security Offset, The Retired Officer, March 1989, at 49.

130 43 U.S.C.A. § 1451(e)(3) (West Supp. 1988).
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- . Claims Report

' United St,a?és Army Claims Service -
" o " Carrier Liability for Items Missing
| From Carrier-Packed Cartons -

Phyllis Schultz
Attorney-A dvisor, Personnel Claims Recovery Branch, USARCS

lntroductlon

After a soldier is-paid for loss or. damage to household.

goods that occurred during an Army-sponsored move,

the Army pursues liability against the private carrier who -

caused the problem. If the carrier refuses to. pay the
liability owed in accordance with its contract with the
government, the amount due is deducted from future

bills presented by the carrier to the United States Army '
Finance and Accounting Center. This is called an ‘‘offset
action.”” If the carrier feels it has been unjustly offset, it

may appeal to the United States' Army Claims Service. If

the carrier fails to obtain satisfaction at this level, it may -
pursue an appeal to the General Accounting Office

(GAO), which is under the aegis of the Comptroller
General ‘

One area of d1spute that occurs with great frequency is

the issue. of carrier liability for packed .items missing at
delivery. Prior to June 1982 liability was assessed against
the carrier whenever. there was only one carrier involved
and there were items missing from packed cartons on
moves under a Government Bill of Lading (GBL). The
justification for -assessing liability was that the carrier

named on the GBL was the one to whom the GBL

contract was issued, and that contractor was the one
responsible for handling the shipment from the initial
packing to final delivery and unpacking. Either that
carrier or its agents had control of the shipment for the
entire time. In addition, the claimant, by signing DD
Form 1842, Claim for Personal Property Against the
United States, was stating that he or she was fully
cognizant of the serious criminal penalties involved in
making -a false or fraudulent claim and was thereby
affirming that the missing items were tendered to the
carrier at origin but were not delivered at destination. !

The Initial Arpin Decision
In June 1982 the Comptroller General overturned this
long established policy when it issued a decision in favor

of Paul Arpin Van Lines, Incorporated. 2 In Arpin the
Army contracted with the carrier to pack, transport, and

deliver a military household goods shipment. Certain °
packed items (two Hummel figurines, a television remote i

! DD Form 1842, Part 1, line 8, states:

control,’ a velvet hat, 'and a telephone) were missing at
delivery.” When Arpin refused toaccept liability for-the
items, the amount due for the mlssmg items was offset
from other monies due the carrrer and Arpin appealed

Arpm contended it should not be held liable for the ‘
missing packed items because: 1) there was no evidence
that the items were actually tendered; 2) the cartons were.
sealed and were not tampered with; and 3) the inventory
numbers for the missing items had been: assrgned by a
claims examiner. ,

The Comptr'oller‘ General sustained Arpin’s’ appeal,
indicating that the record failed to establish proof of °
tender, which was the first element of a prima facie case
of carrier liability. The Comptroller General noted:.

To establish a prima facie case of carrier liability,
the  shipper must show: 1) that he tendered the
‘property to the carrier in a certain condition; 2) that
the property was not delivered by the carrier or was
delivered in a more damaged condition; and 3) the
amount of loss or damage. . . . Only then does the :
burden of proof shift to the carrier to show that it
was not liable for the loss:or damage. 3

The Comptroller General further asserted:

Clearly, proof of tender—the first element of a
_ prima facie case—is established when the inventory
_lists the items that the shipper later claims are
. Jost.... [T}t is advisable for the shipper to insure that
“the mventory is as detailed as practicable.... Under
.these circumstances, we believe that allowing the

member to establish tender of his household goods

on the strength of his unsupported, self-serving

acknowledgment places an unreasonable burden on
- the carrier with regard to its ability to rebut the
“claim. 4

The Request for Reconsideration

All of the military services believed that the Arpin
. decision was unjust and that the Comptroller General
did not fully understand the issue or the implications of
his decision. Therefore, a joint request for reconsidera-

All documents required are attached hereto, and a detailed list of the property is set forth on the Schedule of Property and made a part of this
statement. I have full knowledge of the penalties involved for wilfully making a false, fictitious or l'raudulcnt clarm (Section 287 of Title 18,
U.S.C., provides a maximum fine of $10,000 or imprisonment for five years or both).

2 Ms. Comp. Gen. B-205084 (2 June 1982).
M. .
‘Id.
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tion was submitted by the military services to the ‘

Comptroller General on December 1, 1982. 3

' The request for reconsideration explained- that because
the ‘missing items were not large!enough to be listed

separately on the inventory, they were packed in cartons -

containing other similar items. These 'cartons were then
listed on the inventory with a:géneral description of their
contents, in compliance with ‘Arpin’s contraétual respon-
sibilities. The request for reconsrderatron asked how an
individual military member could. requtre the carrier to
make a more detailed mventory than that reqtured by
the carrier’s own contract .with the government ¢ The
carrier’s contract merely requrres the carrier to 1dent1fy

packed containers by type and cubrc foot and give a.

general descnptlon of contents such as, “lrnens, pots and
pans, etc.’ ,

N | !_gtr

. The request - for recon51deratlon argued that if the

military services were to contractually require the carrier’ -

to list-each item separately, it would require days rather
than hours to prepare an inventory and would be cost
prohlbltlve Unfortunately, according to the Arpin deci-
sion, unless the shlpper proved that a missing item was
tendered to the carrier at origin, the shipper could not
establish a prima facie case of carner llablllty 8

The request for reconsrderatlon noted

“The paradox is clear. The inventory, prepared by

the carrier in accordance with its Tender of Service,
is the sole means available to’ Ithe shipper for
identifying container contents.’ Obviously, if ‘the
: documentary proof of ! tender rests! solely within the -
carrier’s control, 'there results an unconscionable
prejudice to the injured ,shipper, whose statement -
concermng missing 1tems, albett signed under oath,
is unsubstantiated by’ the carr;er prepared
inventory. ° : .

The request for reconsrderauon also"argued that ‘a
carton delivered sealed does not mean that' it has not
been_opened and resealed. Tt furthel' contended that the
Arpin decision would allow the loss of easrly pilferable
items that were too small to be; llsted on the inventory. 10

‘The Comptroller General’s Response

]

On June 8, 1983, the Comptroller General responded
to the joint services’ request for recon51deratton n
Although he declined to spec1frcally reVerse Arpin, the
Comptroller General noted that: ' .

We did not intend by our decision to place an
onerous ‘burden on' the' shipper or to require the
shipper to offer absolute proof of tender. Rather
our - reading of - the applicable ‘case ‘law, such as
Missouri ‘Pacific Railroad Co.v. Eimore Stakl, 377
U.S. 134 (1965), led us to the conclusion that where
the issue of whether goods were tendered is raised,
as was raised by Arpin, the shipper must present at
least some substantive evidence of tender. as an
element - of his prima facie case against the car-
rier.

“We did 'not  envision, as the’ Army seems to
conclude, that adequate evidence on behalf ‘of ‘the
‘shipper could be provided only by requiring the
carrier' to list every household item. Instead we
reasoned that the shipper would have - personal
“knowledge of the circumstances surrounding tender
and could supply a specific statement concerning the
loss rather than merely a general -acknowledgment -
-of certain criminal penalties. We believe that apph-
cable case’law supports thlS rationale. 12

The Comptroller General specifically cited the case of
Trans-American Van Service, Inc. v. Shirzad V¥ as an
example of a case in which the shipper furnished
sufficient evidence of tender. In Trans-American the
shipper claimed that twelve items packed by the carrier
at origin were missing at destination. The carrier had
prepared an' inventory in which it listed all of the
carrier-packed cartons without indicating which individ-
ual items the cartons contained. The carrier "denied
liability, claiming there was no proof that the mlssmg
items were tendered at origin.

The court found there was sufficrent ev1dence of
tender, using the following rationale:

Mr. Shirzad did not personally observe each ‘and
every item that the movers packed and loaded, so ..
.. he could not offer direct affirmative evidence that
each item . . . was handed over to Trans-American
"in Maryland. Nevertheless, he did offer an abun-.
dance of indirect and circumstantial evidence from
which the jury was entltled to conclude that dellvery
was made.

Mr. Shirzad testified that he and his family went
through their Maryland home selecting the items
which they wished to ship to Houston and setting
these aside in designated areas which they showed to
the movers. Although he did not make a written

% Request for reconsideration of Cornp Gen. Decision B-205084, submitted on 1 Dec 1982, was jointly signed by the Commander of the U.S. Army
Claims Service; the Chief, Claims and Tort Litigation Staff Office of the Judge Advocate General of the Air Force; the Deputy Assistant Judge

¢ Id.

? DOD Reg. 4500.34R, Appendix A (Tender of ‘Service), para. 54c.
8 See supra note 5.

? See supra note S.

10 See supra note 5.

. "' Ms. Comp. Gen. B-205084 (8 June 1983).

2 1d,

Advocate General of the Navy; and the Director, Personnel Services Dtvrslon, Manpower Department, HQ, Marine Corps.

3 Trans-American Van Service, Inc. v. Shirzad, 596 S.W.2d 587 (Tex. Civ. App. 1980).
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mventory of the contents of each box ... the
movers. packed he did remember details concermng
. the items in question such as how or where they
were packed :and. who . packed them. He .stated .
unequrvocally that .each of the jtems in question was
in good condition when. it was given to Trans-:
Amerrcan in Maryland . ... 4 ‘ :

Shortly thereafter, in 1983, the' Chief of the Personnel
Claims Recovery Branch, U.S. Army Claims Service,
spoke to the attorney at the Comptroller General’s office
who wrote the response to the request for reconsidera-
tion. He asked, in light of the Trans-American example
that was crted by the Comptroller General, what kind of
evidence might be offered to satisfy the requirements of
proof of tender in cases where items were missing from
carrier-packed cartons. The GAQ attorney from the
Comptroller General indicated that a statement from the
shipper noting the following things- would probably
satisfy  the evidentiary requirements; needed . to prove
tender at origin: 1) that the shipper possessed the missing
items prior to the move; 2) that all of the missing items
were packed by the carrier; 3) that after the goods were

packed the shipper checked all the rooms in the home to

make sure nothing was left behind; and 4) that the rtems
were mrssmg at destmatron 1s

Recent Decisions

In 1987 the issue of carrier liability for misslng packed :
items . surfaced again when A World Wide Moving, .

Incorporated, and Andrews World Forwarders, Incorpo-
rated, were offset after their refusal to pay liability for

missing items from carrier-packed cartons. '¢ Both carri-

ers protested the offset action and appealed to the GAO.
In both cases the military shippers had submitted state-
ments describing their losses in terms similar ‘to those
that the GAO attorney had indicated would probably be
acceptable to establish sufficient evidence of tender.

In theé World Wide case the shipper noted on DD
Form 1842, Claim for Personal  Property Against the
United States:

Items on lines #17-26 are found missing., The.
missing items on my claim, the deep silver knife, the
6 graduated silver and candlesticks, the 2 cham-
pagne glasses and the 5 complete sets of BD
uniforms and accessories, were items we owned and
used prior fo our move but were not delivered to us
at destination by the carrier. After my household
goods were packed at origin, I checked all rooms in

“ I, at 592 - ' : .

. the house to make sure nothing was left behind. All
items had been packed by the carrier. 17 .

. In the ,Andrews: case the shipper submitted a very
similar statement. Both shippers acknowledged on DD:
Form 1842 that they were aware of the criminal penalties
involved in making false claims. In both of those cases
there was no overt evidence of carton tampering and:
inventory numbers were provided by the shippers.

"In 1988 the GAO denied both carriers’ appeals and
upheld the Army offset actions. 18 The GAO noted that
“it would be an onerous burden on the shipper to
requrre that he offer absolute proof of tender. Further,
we held that adequate evidence of tender could be
provided by a statement by the shrpper showing personal
knowledge of the circumstances surrounding tender and
the loss.”” !9 The GAO also upheld the Army contention
that the fact that the cartons did not show evidence of
tampering does not negate the possibility that someone
could -have removed the . items and then resealed the:
cartons. 20 : -

! Conclusion

After a long uphrll fight -from 1982 to 1988 1t appears
that the military will be able to charge a carrier for items
mrssmg from packed cartons on GBL moves where one
carrier was.responsible .for the move from beginning to
end and the shipper submits a statement detailing the
background of the loss. The following statement is one
that -has been upheld by the GAO as meeting the
requirements outlined in the 1983 Comptroller General
response to the ]omt services’ request. for reconsidera-
tion. s . ‘ : ‘ :

The missing items on ‘my clarm ‘were rtems we
owned and used prior to our move but were not
delivered to us at destination by the carrier. After
my . household goods :were packed at origin, I
checked all rooms in. the house to make sure
- nothing was left behind. All items had been packed
by the carrier. 2! o

Therefore, when missing packed items are involved in
a claim, such a statement must be included on Part I of
DD Form 1842, Claim for Personal Property Against the
United States. If there is insufficient room to include
this statement on DD Form 1842, this statement may be
written on bond paper, signed, dated, and attached as an’
enclosure to DD Form 1842. A new DD Form 1842, now
in draft, will include a printed version of this statément.

Y

13 Telephone conversation between Mr. Sanford V. Lavirie, Chief of the- Personnel ‘Claims Recovery Branch, U.S. Army Claims Service; and Ms.
Margaret McConnell, attorney action officer on Ms., Comp. Gen. B-205084 (8 June 1983).

'6 Offset action by the U.S. Army Finance and Accounting Center was carried out against A World Wide Moving, Inc. (claim of Guy P. Runkle) in
July of 1987; and Andrews Forwarders, Inc. (claim of Glenn Myers) in April of 1987.

17 Claim of Glenn P. Runkle, DD Form 1842 received by the Army on 15 Aug. 1986.
'8 GAO Settlement Certificate 2-2727878(97) 15 April 1988 (A World Wide). GAO Settlement Certificate Z-2729037(47) 15 April 1988 (Andrews)

19 See supra note 17.

20 See supra notes 18-19.

2! See supra notes 18-19. These statements were submitted by claimants Runkle and Myers on either the DD Form 1842 or as an attachment to DD

Form 1842 and were used by the GAO to sustain its denial of carrier appeals.
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Personnel Claims Notes

Czwlzan Employees Transfemng From One Serwce to
Another

~ Civilian employees changmg jobs may also be transfer-
ring to another service (from the Army to the Navy, for
example) and are often ent:ltled to “ship property - at
government expense. By agreement between the military
services, the gaining service will" accept and process the
employee’s claim for loss or ‘damage to' property during
govemment-sponsored shipment. For example, if a civil-
ian employee was leavmg an Army )ob to take an Air
Force job, the gaining service wotild be the Air Force.
This rule is applied without regard to which service
funded the shipment or issued travel orders. There is no
existing agreement,. however, with federal agencies other
than the military services. If a claims office of another
military service refuses to accept the shrpment claim of a
civilian employee transferring to that service, the Person-

nel Claims Branch of U.S. Army Claims Service should .

be contacted for assistance in resolving the problem. Mr,
Frezza, : A

Shipment Claims by University Personnel

A number of American universities have overseas
campuses located on military -installations. Teachers
employed by such universities are entitled to shipment of
personnel property on a Government Bill of Lading, but
they are not proper. claimants ;under the Personnel
Claims Act. They are not entitled to compensation under
that statute and should be counselled to submit claims
directly against the carrier. The travel authorizations for
such individuals will indicate the name of the university
such as ‘“Boston University’’ or “Umverszty of Mary-
land,” and a job title such as “Assocxate Professor.”’
The Govemment Bill of Ladmg will often indicate ‘the
name of the umverstty in block 10 Mr Frezza

Installation Transportatzon Off ce Inspecttons ‘

Installation transportation offrcés (ITO's) are still
required to perform claims mspections at the request of
the installation claims office. (Paragraph 6- BZa(Z), DOD
Reg. 4500-34R (C2, December 1987)). At a minimum,
some type of inspection should be performed whenever
damage in excess of $1,000 (exeluswe of lost items) is
sustamed and whenever a partrcular claimant's credibility
is questionable. ITO’s may be asked to inspect either at
the time the claims office réceives the DD Form 1840R
or when it receives the claim, dependmg upon circum-
stances. The U.S. Army Claims Service views inspections
as the only way to hold down claims costs while fully
compensating meritorious claimants.

To ensure that inspections are performed in a timely
and meaningful manner, claims judge advocates are
expected to meet with their transportation counterparts
periodically. Close coordination between claims and
transportation personnel is essential. The U.S. Army
Claims Service has explored the feasibility of a recom-
mendation that ITO quality control inspectors be moved
into the claims office. While a few installations have
done this with great success, many of the claims offices
contacted oppose transferring ITO inspector authoriza-

Claims Notes

trons, c1tmg the dxsruptron this would cause}’m their
smooth working relanonshrps with their ITO’."

At msta.llatnons where ‘the transportation function is
being contracted out, however, 'staff judge advocates are
strongly encouraged to explore the utility of shrftmg
mspector assets. Mr. Frezza, ;

'Tort Claims Note

Recent FTCA Denials

Aggravation of Injuries by Medical Malpractice. An
Army civilian employee filed a claim for the aggravation
of injuries incurred in the performance of duty as a,
result of medical malpractice in an Army hospital. The

. claimant’s exclusive remedy, including his remedy for the
. additional injuries allegedly caused by medical malprac-

tice, is the Federal Employee’s Compensation Act (s
U.S.C. 8116(c)). Balancio v. United States, 267 F.2d 135
(2d Cir. 1959); Alexander v. United States, 500 F.2d 1
(8th Cir. 1974),

Recreational Use Statute. A civilian motorcyclist’s
administrator filed a wrongful death claim when his
decedent was killed in a collision with an automobile
driven by a spectator entering a motocross course on an
Army post. The decedent, a member of a private club,
had helped design the course. The State Recreational Use
statute ‘barred the claim. The United States, as the
landowner, did not eéngage in intentional, willful, or
malicious activity, and no charge was made for the use
of the land.

Sli ip and Fall. A civilian delivery man filed a claim for
injuries sustained when he fell on icy steps at a post
exchange loading dock. The claimant slipped on a piece
of cardboard that was allegedly covered with snow. The
fall occurred when he was descending steps that he had
ascended just prior to the incident. The claim was denied
because the dehvery man’s negligence significantly con-
tnbuted to his injuries.

Products Liability. The decedent’s spouse ‘and estate
filed wrongful death claims after the decedent died in a
traffic collision with an Army two and one half ton
truck that crossed the center line as the result of a tire
blowout. Investigation revealed that manufacturing de-
fects caused the blowout. The defects could not be
detected by visual inspection, the tire had been properly
maintained, and the manufacturer had not notified the
United States that the tire was defective. The govern-
ment driver was obeying all traffic laws at the time of
the accident and took reasonable action to avoid the
decedent’s vehicle. The claim was denied because the
cause of the death was the defective tire. Mr. Rouse.

Personnel Claims Recovery Notes

v Requesting Government Bills of Lading

It is sometimes difficult or impossible to obtain a copy
of the Government Bill of Lading (GBL) from the
claimant or from the’ origin or destination transportation
offices. When the GBL cannot be otherwise obtained, a
copy may be requested using DD Form 870, Request for

APRIL 1989 THE ARMY LAWYER * DA PAM 27-50-196 73




Fiscal Information Concerning Transportation Requests,

Bills of Lading and Meal Tickets, from the U.S. Army
Finance and Accounting Center, Transportation ‘Opera-

tions Division; Data Research' Branch, ATTN: FINCH-

GFG, Indianapolis, IN 46249-0611. A separate DD Form

870 must be completed for.each GBL requested Copies,
of inventories may be requested from the carrier. Field

claims offices are reminded that all documents that the
claimant cannot provide, particularly NTS exceptron
sheets, should be requested. at the time the claim is
received to avoid delaying recovery action. Mr. Frezza.

Carrier Liability for Code 1 Household Goods
Shrpments From Canada, and Mexrco

Soldrers will occasionally shrp household goods to or :

from a location in Canada or Mexico. Such shipments

A

“are listed as Code 1 shipments, but the Military Traffic

Management Command has informed the U.S. Army
Claims Service: that these shipments are shipped under
the international tender at a carrier released valuation of
$0.60° per pound per item.- As these shipments do not’
move over water, they ‘cannot be considered Code 4
shipments. -Thus, Canadian and Mexican.shipments are
exceptions to the general rule that Code 1 shipments are
Increased Released Valuation (IRV) shipments. Carrier.
recovery should be pursued on Canadian and Mexican
household goods shipment claims at $0.60 per pound per
item, and on the Personnel Claims Management Pro-
gram they should be categonzed as “HH” claims.

Offices may annotate such claims as ‘‘Canadian’’ or
“Mexrcan” in the note field. Mr. Frezza

Criminal Law.N”ote“

Crrmmal Law Drvrsron, OTJAG

Opinion DAJA-CL 1989/5146 23 February 1989

The Office of The Judge Advocate General was a.sked
what was the proper procedure to follow when a Record
of Proceedings Under Article 15, UCMI, DA Form

2627, has been lost. The proper procedure is to recon-:

struct the DA Form 2627, noting in Block 11 that the
form represents the reconstitution of validly imposed
punishment by the commander and explaining why

reconstruction was” necessary. ‘It may be necessary -to-

| attach’ a memorandum - ‘of the ‘present or imposing
commander. A reconstructed ‘DA Form 2627 may be
placed in a soldrer s personnel files.
1979/5639

" The facts presented are that a soldrer was pumshed
under the provisions of Article 15 by the Battalion
Commander. The soldier filed a timely appeal, and the
DA Form 2627 was forwarded to the Office of the Staff
Judge  Advocate for review prior to appellate action.

After the DA Form 2627 and alhed papers were for-

~warded to the Installation Commander’s office, the
papérwork was lost. A month later the loss 'of the
Article’ 15 was discovered. The new Battalion Com-

[

DAJA-CL

mander decided" the soldier “had therefore never ‘been

' pumshed and rt was permrssrble to once again unpose

Article 15 pumshment This. second Article 15 is the
subJect of the i inquiry.

“Paragraph 3-10, AR "27-10 prohibits double pumsh-
mhent under Article 15. ‘“When punishment has been
imposed  under Articles 13 or 15, punishment may not
again be imposed for the same misconduct under Article
15.” The date of imposition of punishment is the date
that the commander signs items 4 through 6 of the DA
Form '2627. Thus, punishment was imposed at the time
of the first- Article 15 and may not be 1mposed again.

Filing of the Record of Proceedmgs ‘Under Article 15
is separate from the imposition of punishment. Although
the filing of an Article 1§ may have considerable effect
on the. soldrer, it is not part of the punishment. In the
present. case, the soldrer has been punished. To record
the punishment, a reconstructed DA Form 2627 is used.

- This case illustrates ‘the need for the reconciliation log.
Paragraph 3-39, AR 27-10, and DA Form 5110-R, are
spemfrcally desrgned to prevent the above srtuatron from
occurrrng
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Personnel Plans, and Tralmng Offrce Note

Personnel Plans, and Trammg Office, OTJAG ,

The JAGC Command ‘and' Staff College (CSC) Advi-
sory Board will'convene 'on 9 June 1989 to recommend
officers for attendance at the U.S. Army Command and
General Staff College (USACGSC) for Academic Year
1990-91. To be ehglble for consxderatlon, Judge advo-
cates must:

1) have credit for completmg :an ‘advanced . course
(Military Educatlon Level 6); and ‘ ,

2) be serving in the grade of major with more than
three years time in grade as of 1 October of :the
‘academic year in which the course begins (in this case 1
‘October 1990); or \‘

3) 'be serving in the grade of lieutenant colonel .and
have less than 182 months -of active federal commis-
sioned service as of 1 October of the academic year in
which the course begins (in this ‘case 1 October 1990).

Officers who want the Advrsory Board to consrder
new matters may submit them to ‘

HQDA (DAJA-PT) ‘
ATTN: MAJ Romig |

. Pentagon Room 2E443 -
Washington, DC 20310-2206

-

- As only a few judge advocates are selected for this
schooling, nonselection does not indicate a lack of
promotion potential or value to the Army, Officérs not
selected are encouraged to complete USACGCS by the
correspondence course or USAR nonresident program.
Credit for a staff college is a prereqursrte for consider-
ation to attend senior service schools and is an important
consideration for promotron to higher grades. Informa-
tion concerning the correspondence course or the USAR
nonresident program may be obtained by wrmng to:

US Army Command and General Staff College - -
School of Corresponding Studies

ATTN: Registrar, ATZL-SWE-M

Fort Leavenworth, KS 66027

Telephonic inquiries to USAGCSC concernmg the
correspondence course or USAR nonresident program
should be dlrected as Tollows:

Autovon: SS2-extensxon

Commercial: 913-684-extension o
Last names beginning with A-E: 5584
Last names beginning with F-K: 5615
Last names beginning with L-R: 5618
Last names beginning with S-Z: 5407

CLE News

"l Resident Course Quotas *

Attendance at resident CLE courses at The Judge
Advocate General’s Schoal is restricted to those who
have been allocated quotas. \!f you have not received a
welcome letter or packet, you do nmot have a quota
Quota allocations are obtained from local training of-
fices which receive them fronr the MACOM'’s. Reservists
obtain quotas through their unit or ARPERCEN,
ATTN: DARP-OPS-JA, 9700 Page Boulevard, St.
Louis, MO 63132 if they are nonunit reservists. Army
National Guard personnel request quotas through their
units. The Judge Advocate General’s School deals di-
rectly with MACOMs and other major agency training
offices. To verify a quota, yoq must contact the Nonres-
ident Instruction Branch, The Judge Advocate General’s
School, Army, Charlottesville, Virginia 22903-1781
{Telephone: AUTOVON 274-7110, extension 972-6307;
commercial phone: (804) 972-6307).

2. TIAGSE CLE Course Schedule

1989

May 1-12: 118th Contract Attorneys Course (5F-F10).

May 15-19: 35th Federal Labor Relations Course
(5F-F22).

May 22-26: 2d Advanced Installation Contracting
Course (SF-F18).

May 22-June 9: 32d Military Judge Course (5F-F33).

June 5-9: 99th Senior Officers Legal Orientation
(5F-F1).

June 12-16: 19th Staff Judge Advocate Course (SF-

F52).

June 12-16: 5th SJA Spouses’ Course.

" June 12-16: 28th Fiscal Law Course (SF-F 12)

June 19-30: JATT Team Training. '

June 19-30: JAOAC (Phase II).

July 10-14: U.S. Army Claims Service Trammg Semi-
nar,

July-12-14: 20th Methods of Instructlon Course

“July 17-19: Professional Recrumng Training Seminar.

July 17-21: 42d Law of War Workshop (5F-F42).

July 24-August 4: 119th Contract Attorneys Course
(5E-F10).

July 24—September 27: ll9th Basic Course (5-27- C20)

July 31-May 18, 1990: 38th Graduate Course (5-27-
C22).

August 7-11: Chief Legal NCO/Senior Court Reporter
Management Course (512-71D/71E/40/50).

August 14-18: 13th Criminal Law New Developments
Course, (SF-F35).

September 11-15: 7th Contract Claims, Litigation and
Remedies Course (5F-F13).

3. Civilian Sponsored CLE Courses
July 1989

3-7: ALIABA, Basic Law of Pensions and Deferred
Compensation, Boston, MA.

6-7: PLI, 18th Annual Institute on Employment Law,
San Francisco, CA.
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8-9; MLI, Effective Utilization of Expert Wltnesses,
San Francisco, CA,

9-14: NJC, Advanced Evidence, Reno, NV,

9-14: NJC, Judicial Writing, Reno, NV.

MA.
.9-4/8: NJC General Jurisdiction, Reno, NV. . .
' 10-14: ALIABA, Advanced Law of Pensions and
Deferred Compensation, Palo Alto, CA. ,
13: PLI, Securmes Arbitration, New York, NY.
14~15 UKCL, Estate Pla.nmng. Lexington, KY.
14-16: MLI, Medrcal Prmcrples for Legal and Insur-
ance Professionals, Lake Tahoe, NV.
15-16: MLI, Medical Malpractloe and Risk Manage-
ment, Lake Tahoe, NV.
16-21: NIC, Constitutional Cr1mma1 Procedure, Reno.
NV.
16-21: NJC, Current Issues in Civil thlgauon, ~Reno.
Nv. - - R . - B
-16-21: NJC, Law, Ethics and Justice, Reno, NV,
“ '17-21; ALIABA, Modern Real Estate Transactions,
" Charlottesville, VA.
20-21: PLI, Workshop on Legal Wrmng, Los Angeles,
CA.
23-28: NJC, Speclal Problems in Cnmmal Evndence,
Reno, NV. ¢
23-30: PLI, Tnal Advocacy. New York, NY,
23-4/8: NJC, The Declsron-Makmg Process, ‘Reno,
NV.
24-25: PLI, lSth Armual Institute on Employment
_Law, Chicago, IL.
30-4/8: NJC, Judicial Writing, Reno, NV.
30-4/8: MCLE, Trial Advocacy Institute, Boston,
MA.

For further information on civilian courses, please | ™

contact the institution offering the course. The addresses
are listed .in .the February 1989 issue of The Army
Lawyer,

4. Mandatory Contmulng Legal Edueation Jurisdnctxons
and Reporting Dates

Jurisdiction Repbrtmg Month

~Alabama - """ 31 January annually

Colorado .31 January annually

Delaware - On or before 31 July every other year

Florida 'Assigned monthly deadlmes every
AR three years beginning in 1989

Geéorgia 31 January annually '
Idaho -1 March every thnrd anmversary ‘of
Coe i adrmssron

Indiana "I October annually

Jowa 1 March annually

‘Kansas © - 1 July annually

. 9-18: . MCLE, Trial Advocacy Institute, Sprmgﬁeld

* North Carolina

North Dakota
Obio

~ Oklahoma ,
Oregon

-

Kentucky 30 days following completion of
R course
Louisiana 31 January annually beginning in
' - 1989
. Minnesota 30 June every third year- -
. Mississippi : 31 December annually
. Missouri 30 June annually-: -
. Montana 1 April annually
Nevada 15 January annually
New Mexico 1 January annually or 1 year after

admission to Bar
12 hours annually
1 February in three-year intervals
Beginning 1 January 1989, 24 hours
every two years
On or before 15 February armual]y

Beginning 1 January 1988 in three-

year intervals

South Carolina 10 January annually )

‘Tennessee - 31 January annually " -

Texas & ‘Birth month annually

Vermont 1 June every other year

Virginia , 30 June annually

Washington 31 January annually

West Virginia 30 June annually

Wisconsin 31 December in even or odd years
depending on admission '

Wyoming 1 March annually .

For addresses and detailed mformaﬁox‘:, see the danu-
ary 1989 i issue of The Army Lawyer

“ partment,

5. Army Sponsored Continuing Legal Education Calen-

dar (1 April 1989—30 October 1989)

- The following is a schedule of Army Sponsored
Contmumg Legal Education that is not conducted at
TJAGSA. Those interested in the training should check
with the sponsoring agency for quotas and attendance

“requirements. NOT"ALL training listed is open to all

JAGC officers. Dates and locations are subject to
change, check before ‘making plans to attend. Sponsor-
ing agencies are: OTJAG Legal Assistance, (202) 697-
3170; TIAGSA On-Site, Guard & Reserve Affairs De-
(804) 972-6380; Trial Judiciary, (703)
756-1795; Trial Counsel Assistance Program (TCAP),

-(202) 756-1804; U.S. Army Trial Defense Service (TDS),
'(202) 756-1390; U.S. Army Claims Service, (301) 677-

7804; Office of the Judge Advocate, U.S. Army Europe,

& Seventh Army (POC: CPT Duncan, Heldelberg Mili-

tary 8459). This schedule will be updated in The Army

"Lauwer on a periodic basis. Coordinator: MAJ Wll-
liams, TJAGSA (804) 972-6342
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Training
TCAP Seminar ‘
TDS Workshop {(Region'I)
USAREUR Staff Judge Advocate CLE
TIJAGSA On-Site '
TJAGSA On-Site
Basic Claims Workshop
TDS Workshop (Region 1V) -
TJAGSA On-Site .
" TCAP Seminars (USAREUR)

TDS Workshop (Regron II)

TIJAGSA On-Site _

TJAGSA On-Site !

TJAGSA On-Site

USAREUR International Law Trial Observer CLE

USAREUR International Law/Operatlonal Law CLE

_USAREUR Claims Servrce Regional Workshop
+ TCAP Seminar

TCAP Seminar

TCAP Seminar

USAREUR Brainich Office C.J.A. CLE :

USAREUR Contract Law—Procurement Fraud Advrsor '

.CLE
USAREUR Staff Judge Advocate CLE
USAREUR Legal Assistance CLE
TCAP Seminar
Sth Circuit Judicial Conference
USAREUR Criminal Law CLE 1
Criminal Law/Chief of Justice CLE
Criminal Law Trial Advocacy CLE
Criminal Law CLE II o
USAREUR International Law Trial Observer CLE
Advance Claims Workshop
USAREUR International Law CLE

e

Location

Date - 1989 +

- San Francisco . ... 7 April
Fort Knox, KY k 12-14 April : .
Heidelberg, Germany 20-21 April .
Louisville, KY., . 22-23 April
Chicago, IL 22-23 April
St. Louis, MO 24-27 April

.. Ft. Sam Houston, TX 24-25 April

~ New Orleans, LA - 28-30 April
Frankfurt, Germany . - ‘1-2 May

- Nuernberg, Germany 4-5 May

. Stuttgart, Germany 8-9 May
Kaiserslautern, Germany 11-12 May
Fort Gordon, GA - - 3-5 May
Columbus, OH 6-7 May

. Birmingham, AL - 6-7 May
San Juan, P.R. -9-10 May
Heidelberg, Germany 11-12 May
Heidelberg, Germany 23-26 May

. Frankfurt, Germany . ~ 8-9 June

_ East Coast . -11-12 July
Fort Hood, TX . .. 13-14 June
Fort Bragg, N.C. ;- 1-2 August
Heidelberg, Germany 4 August
Heidelberg, Germany - 18 August

24-25 August
5-8 September -
12-13 September

Heidelberg, Germany
.Garmisch, Germany
Fort Carson, CO ‘
Garmisch, Germany September

- Chiemsee, Germany = . 8-13 October
Chiemsee, Germany i . 13 October

Chiemsee, Germany 13~16 October
Chiemsee, Germany 16-21 October
Heidelberg, Germany 19-20 October
Baltimore, MD ‘ 30 Oct-2 Nov
Berchtesgaden, Germany 27 Nov-1 Dec

Current Material of Interest

1. TIAGSA Materials Available Through Defense Tech-
nical Information Center

Each year, TJAGSA publishes deskbooks and materi-
als to support resident instruction. Much of this material
is useful to judge advocates and government civilian
attorneys who are not able to attend courses in their
practice areas. The School receives many requests each
year for these materials. Because such distribution is not
within the School’s mission, TJAGSA does not have the
resources to provide these pubhcatrons

In order to provide another avenue of availability,
some of this material is being made available through
the Defense Technical Information Center (DTIC).
There are two ways an office may obtain this material.
The first is to get it through a user library on the
installation. Most technical and school libraries ‘are
- DTIC *‘users.” If they are ‘“‘school’’ libraries, they may
' be free users. The second way is for the office or
organization to become a government user. Government
agency users pay five dollars per hard copy for reports

of 1-100 pages and seven cents for each additional page
over 100, or nmety-five cents per fiche copy. Overseas
users may obtain one copy of a report at no charge. The
necessary information and forms to become registered as
a user may be requested from: Defense Technical Infor-
mation Center, Cameron Station, Alexandria, VA 22314-
6145, telephone (202) 274-7633, AUTOVON 284-7633.

Once registered, an office or other organization may
open ‘a deposit account with the National Technical
Information Service to facilitate ordering materials. In-
formation concerning this procédure will be provided
when a request for user status is submltted

Users are provided blweekly and cumulatrve indices.
These indices are classified ‘as a single confidential
document and mailed only to those DTIC users whose
organizations have a facility clearance. This will not
affect the ability of organizations to become DTIC
users, nor will it affect the ordering of TJAGSA
publications through DTIC. All TJAGSA publications
are unclassified and the relevant ordering mformatlon
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such as DTIC numbers and titles, will be publlshed in
The Army Lawyer.

The following TJAGSA publrcatmns ‘are avarlable
through DTIC. The nine character identifier beginning

Administrative and Civil Law

with the letters AD are numbers assrgned by DTIC and
must be used when ordermg publications.

AD B112101

Law Deskbook Vol 1/ JAGS ADK-
871302 pgs).
AD B112163 = Contract Law, Government Contract
" Law Deskbook Vol 2/ JAGS ADK-
i ‘87-2 214 pgs). -
AD B100234 Fiscal Law Deskbook/JAGS ADK-
86-2 (244 pgs).
AD B100211 Contract Law Seminar- Problems/
JAGS-ADK- 86 1 (65 pgs).
: Legal Assrstance o :
AD A174511 Administrative ‘and Civil Law All
*° . States Guide to Garnishment Laws
& Procedures/JAGS ADA- 86 10
: (253 pgs).
AD B116100 ~Legal Assistance Consumer Law
% Guide/JAGS-ADA-87-13 (614 pgs).
AD B116101 Legal Assistance Wills Guide/JAGS-
-~ ADA-87-12 (339 pgs).
AD B116102 - 'Legal Assistance 'Office Administra-
' > © tion Gulde/JAGS-ADA-87 11 (249
B p s). .
AD B116097 Legal Assrstance Real Property
“o Guide/JAGS-ADA-87-14 (414 pes).
AD A174549  “All States Marriage & Divorce
e Guide/JAGS-ADA-84-3 (208 ' pgs).
AD B089092 All States Guide to State Notarial
~: ' Laws/JAGS-ADA-85-2 (56 pgs).
AD B093771 All States Law Summary, Vol
I/JAGS-ADA-87-5 (467 pgs).
AD B094235 “All States Law Summary, Vol
11/JAGS-ADA-87-6 (417 pgs).
AD B114054 All States Law Summary, Vol
I11/JAGS-ADA-87-7 (450 pes). .
AD B090988 Legal Assistance Deskbook, - Vol
. . 1/JAGS-ADA-85- 3 (760 pgs). .
AD B090989 = Legal Assistance Deskbook, Vol
. 1I/JAGS-ADA- 85-4 (590 pgs)
AD B092]28  USAREUR Legal Assistance Hand-
o R book/JAGS-ADA-85-5 (315 pgs).
AD B095857 - | Proactlve Law Materials/JAGS-ADA-
o . 85-9 (226 pgs). ,
AD B116103 Legal Assistance Preventlve Law
Series/JAGS-ADA-87-10 (205 :pgs).
AD B116099 “‘Legal Assistance ~Tax Information
Series/JAGS-ADA-87-9 . (121 pgs).
AD 13124120 Model Tax Assistance Program/JAGS-
: ADA-88-2 (65 pgs). -
AD-B124194 1988 Legal Assistance Update/JAGS-
o ” ‘ ADA-88-1
. ' ) o ~ Claims . '
AD B1080S4 ClarmsProgrammedText/JAGS ADA-
' 87-2 a9 pgs) L
78

Contract Law - ‘
Contract Law, Government Contract

AD A145966

AD B087842 Environmental Law/JAGS-ADA-84-5
(176 pgs).
AD B087849 AR 15-6 Investrgattons Programmed
. Instruction/ JAGS ADA-86-4 (40
pes).
AD B087848 Military Aid to. Law Enforcement/
JAGS-ADA-81-7 (76 pgs).
AD B100235 Government Information Practices/
JAGS-ADA-86-2 (345 pgs).
AD B100251 Law of Military Installations/JAGS-
ADA-86-1 (298 pgs).
AD B108016 Defensive Federal Litigation/JAGS-
ADA-87-1 (377 pgs).
AD B107990 Reports of Survey and Line of Duty
Determination/ JAGS- ADA 87-3
(110 pgs).
AD B100675 Practical Exercises in Adrmmstratrve
L and Civil Law and Management/
S - JAGS-ADA-86-9 (146 pgs).
AD A199644. - The Staff Judge Advocate Ofﬁcer
o ‘Manager’s Handbook/ACIL ST-
290. ‘ L
Labor Law . - !
AD B087845 Law of Federal: Employment/JAGS-
o - ADA-84-11 (339 pgs). : ‘
AD B087846 Law of Federal Labor- Management

Relations/ JAGS ADA- 84 12 (321
pgs)-

Developments, Doctrine & Lrterature )
AD B124193 Mrhtary Crtatron/JAGS DD-88-1 (37

pes.)

Criminal Law o

Criminal Law: Nonjudicial = Punish-

- ment, Confinement & Corrections,
Crimes & Defenses/ JAGS-ADC 85-
3 (216 pes).

Reserve Component Crrmmal Law
PEs/JAGS-ADC-86-1 (88 pgs).

The following CID publication is also available
through DTIC:

AD B095869
AD B100212

USACIDC Pam 195-8, Criminal In-
vestigations, Violation of the USC
in Economic Crime Investigations
(250 pgs). v

Those ordering pubhcatrons are remmded that they are
for government use only.
*Indrcates new publrcatron or revrsed edrtron

2 Regulatrons&Pamphlets :" i

Lrsted below are . new. publrcatlons and changes to
existing publrcatlons ;

Number Title. = - - : :Date

AR 2720, Claims . .15 Feb 89
AR 34-1 . International Military Ra- . 15 Feb 8%

. tionalization; Standard- +

ization, and ‘Interopera-

; o obility Lo : -

CIR 11 88-8 Management Control 31 Dec 89

Platis .. . v
UPDATE 1. Military Occupatlonal Classr- -1 Feb 89

fication and Structure
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