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The purpose of this guide is to inform and assist Tribal Governments with excise 
tax issues.  It is intended to reflect only excise tax exemptions as they relate to 
Tribal Governments, not individual Tribal members.  For further assistance, 
please feel free to contact your Indian Tribal Government Specialist.  
 
Section 7871(a)(2) of the Internal Revenue Code provides that an Indian Tribal 
Government shall be treated as a state, subject to section 7871(b), for purposes 
of any exemption from, credit or refund of, or payment with respect to, an excise 
tax imposed by: 

A. Chapter 31 (relating to tax on special fuels) 
B. Chapter 32 (relating to manufacturers excise tax) 
C. Subchapter B of chapter 33 (relating to communications excise tax) or 
D. Subchapter D of chapter 36 (relating to tax on use of certain highway 

vehicles). 
 
Section 7871(b) provides that section 7871(a)(2) shall apply with respect to any 
transaction only if, in addition to any other requirement of Title 26 USC (Internal 
Revenue Code) applicable to similar transactions involving a state or political 
subdivision thereof, the transaction involves an essential governmental function 
of the Tribal Government. 
 
Section 7871(e) provides that for the purposes of section 7871, the term 
essential governmental function “does not include any function not customarily 
performed by state and local governments with general taxing powers”.  Revenue 
Ruling 94-81 provides some examples of what is and what is not “essential 
governmental function.”  Also, various private letter rulings such as PLR 
199909013 and PLR 9013002 discuss these functions. 
 
Code section 7701(a)(40) defines an Indian Tribal Government.  To qualify for 
these exemptions, the Tribe must be a recognized tribe.  A listing of recognized 
tribes is provided in Revenue Ruling 2001-15.  There is also a possibility of a 
separate governmental unit or political subdivision of a tribe to qualify under 
Section 7871(d).  Those entities must file for determination via private letter 
ruling.  Instructions are found in Revenue Procedures 2002-1, and 2004-1. 
 
In general, the above provisions will apply to the Tribal administration, housing 
authorities, health clinics, police, fire, emergency, economic development, and 
similar “governmental functions”.  They do not apply to casinos or other business 
entities not normally associated with a state or local government. 
 
 
 
 
 
 



 

 

The following is a synopsis of the taxes and methods by which the exemptions 
can be utilized.  By no means is this meant to be more than a guideline and not 
meant to be cited as official policy of the Internal Revenue Service.  Remember, 
this covers, in general terms, the excise taxes from which Tribes are exempt 
when performing essential government functions.   
 
��Tribes, states and local governments are subject to those excise taxes, such 

as air transport taxes, that are not specifically exempted. Also, the Supreme 
Court has decided that Tribes are subject to the various wagering taxes.  

 
 
Communication Excise Tax: 
 
This is the excise tax charged on telephone bills or on leased telephone systems.  
Those bills should be reviewed to determine whether excise tax is being charged 
on the telephone bill and/or leased systems used for essential government 
functions.  If tax is being charged, a certificate of exemption should be filed with 
the provider of the telephone service or system and asked to refund any excise 
tax collected during the year.  The certificate should include the following: 
 

This is to certify that per section 7871 of the Internal Revenue Code, the 
(name of tribe) is treated as a state with respect to the application of 
communication excise taxes and therefore is exempted from those taxes 
by section 4253 IRC. 
 

The exemption certificate must be signed and dated by an official of the Tribe.  
The certificate will remain in effect for as long as the Tribal government continues 
to be considered a state by the IRC.  If the service provider is changed, a new 
certificate must be filed with that provider.  
 
��Caution: If the same provider furnishes service to non-qualifying functions – 

i.e. not essential government services -, an allocation must be made to 
recognize as exempt, only the qualifying entities. 

 
Tax on certain Highway Vehicles 
 
Taxable highway vehicles are, in general, those with a gross vehicular weight of 
55,000 pounds or more designed to carry a load over public highways.  Vehicles 
used and actually operated by an Indian Tribal government are exempt from this 
tax only if the use is in the exercise of essential tribal governmental functions.  
Examples of types of vehicles could be fire-fighting equipment, certain buses, 
and vehicles used in highway maintenance. No forms 2290 are required to be 
filed on these vehicles. This does not include casino shuttle buses or other heavy 
vehicles not used for essential governmental functions. 
 
 



 

 

 
Manufacturers Excise taxes and Retail tax on heavy trucks 
 
The most common taxes of this type encountered by tribes would be on tires (in 
excess of 40 lbs), retail tax on heavy trucks, tractors and trailers, and “gas 
guzzler” vehicles.  Note: The luxury tax on vehicles expired 12-31-2002 except 
on lease contracts entered into prior to January 1, 2003. 
 
There is no general exclusion from the gas guzzler tax for state, local or tribal 
governments; however, vehicles used in law enforcement, fire fighting, search 
and rescue, or other law enforcement or public safety activities are specifically 
exempt.   
 
Other manufacturers taxes are on sports fishing equipment, bows, arrow 
components and firearms.  These items must be for essential government 
functions to be purchased tax- free. For information on other manufacturer excise 
taxes, see Revenue Ruling 94-81. 
 
The retail tax on heavy trucks is only applicable to the first retail sale in the 
United States of the truck, tractor and/or trailer.  There is no tax on vehicles 
purchased for the exclusive use of essential government services.  
 
To purchase these items without tax for use in essential governmental functions, 
a certification must be provided to the seller.  The certificate should be in 
substantially the following form: 
 

I hereby certify that I am ________(title of officer) of _________ (name of 
tribe) and I am authorized to execute this certificate and that the article or 
articles specified in this order are purchased for the exclusive use of 
________ (name of tribe) in essential government functions. 
I understand that that the exemption from tax in the case of sales of 
articles under this exemption certificate to a Tribal Government is limited 
to the sale of articles purchased for its exclusive use.  I understand that 
the fraudulent use of this certificate for the purpose of securing this 
exemption will subject me and all parties making such fraudulent use of 
this certificate to a fine or to imprisonment for not more than five years, or 
both, together with costs of prosecution. 

      ______________(Signature) 
 
��A note of caution: If any of the items purchased under this certificate are 

resold or transferred prior to being placed in service by the tribe for essential 
government functions, the original dealer must be informed and the applicable 
tax paid. 

 
 
 



 

 

Fuel Taxes 
 
Tribal governments are exempted from paying excise taxes on special fuels, in 
the same manner as state and local governments, when those fuels are used to 
carry on "essential governmental functions”. 
 
To purchase diesel fuel tax free, a certificate of exemption must be filed with the 
vendor.  A sample certificate is attached. Fuel can be purchased in bulk or in 
single purchase.  Note: diesel fuel can only be purchased tax free from a 
registered vendor, there is no provision to claim a fuel tax credit for taxed diesel 
fuel used by the Tribe for essential government functions. 
 
Gasoline may be purchased tax free, with a certificate of exemption, only from a 
wholesale gasoline distributor.  If fuel is purchased tax -paid for essential 
government functions, a claim can be filed using Form 8849.  The Form 8849 
can be filed quarterly when the amount claimed reaches at least $750 or in the 
4th quarter of the Tribe’s fiscal year.  The claim should be noted as a 4th quarter 
claim at the top of the form if filed in the 4th quarter.  Include schedule 1 of the 
Form 8849 and follow the instructions for State & Local Governments.  See 
publication 378 for further information. 
 
��Caution: Recordkeeping requirements when using Form 8849.  
 
 Records should establish all of the following information for the taxed fuel usage: 
 

��The number of gallons purchased and used during the period of the claim 
��The dates of purchase. 
��The names and addresses of suppliers and the amount purchased from 

each during the period covered by the claim 
��The nontaxable use for which you used the fuel 
��The number of gallons used for each nontaxable use 
 

Currently there are procedures in place that allow the use of major oil company 
credit cards to purchase the gasoline at tax  included prices and billed to the 
Tribe net of the fuel tax.  A certificate of exemption must be filed with the issuer 
of the credit card.  There is no provision, at present, to use fleet cards that are 
not issued by major oil companies in this manner.  This use is being considered 
at this time but no rulings have been made. 
 
��Note:  The exemptions listed above cannot be used to purchase fuel for 

resale in gas stations or for other non-governmental functions such as casino 
shuttle buses.  If using the credit cards mentioned above, care must be taken 
to ensure only qualified vehicles receive the exemption. 

 
 
 



 

 

Attachments: 
Revenue Ruling 94-81. 
Sample certificate used for purchase of fuel 
Sample certificate used for exemption from communication excise tax 
Instructions for filing a refund claim for communication excise tax previously paid 
Information related to filing gasoline tax claims 
Form 8849  
Schedule 1, Form 8849 
Instructions, Form 8849 
Publication 378 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 
 
 

 
 



 

 

 



 

 

 
 
 
 
 
 

Filing a claim for communication excise taxes previously paid. 
 

If communication taxes have been paid on telephone systems used for essential 
tribal government functions, it is possible to file a claim for refund of those taxes.  
The statute of limitations for filing such a claim is 3 years from the close of the 
tribal fiscal year.  In other words, if the tribal fiscal year ends on December 31, 
2000, the period for filing a claim for that year would end on December 31, 2003.  
Any claim for refund would have to be received by the Internal Revenue Service 
on or before that date. 
 
To determine the amount of tax to be refunded, prepare a spreadsheet showing 
the amount of tax paid by quarter for all of the quarters for which the statute of 
limitations is open.  The amount can be determined by review of the telephone 
bills for the qualifying telephones.  This spreadsheet will become an attachment 
to the Form 8849, which is the claim form. 
 
File Form 8849 and schedule 6 of Form 8849 to make the claim.  Form 8849 is 
the cover sheet that contains the name, address, employer identification number 
of the entity making the claim, and identifies the type of claim being filed.  For 
communication tax claims, check the box “other claims” and write in 
“communications excise tax”.  Schedule 6, which will be attached along with the 
spreadsheet showing the tax paid by quarter, shows the total amount of the 
claimed tax. 
 
In addition, a statement should be attached identifying the tribe as “a tribe treated 
as a state”, under section 7871 IRC, with respect to the application of 
communication excise taxes is therefore exempt from these taxes by section 
4253 IRC”. 
 
The Form 8849 should be signed and sent to the address as shown in the where 
to file section of the instructions for Form 8849.  Retain a copy of the Form 8849 
and attachments as well as the source documents (telephone bills) for at least 3 
years.  These claims are subject to examination to ensure that only the excise 
tax on telephones used for essential government purposes is being claimed. 
 
 
 
 
 
 



 

 

 
 
 

Filing claims for Gasoline Taxes 
 

Gasoline claims are normally filed on a quarterly basis (if the amount of the claim 
is at least $750) or on an annual basis.  A quarterly claim can be filed in any of 
the quarters when the claim amount reaches the $750 level. 
 
Prior to January 2003, the “one claim” rule allowed only one (1) claim to be filed 
for any period (Quarter or year).  The “one claim rule” created problems for 
multiple tribal entities under one federal employer identification number (EIN).  
Treasury has abandoned the one claim rule for periods after January 2003.  This 
decision was based on the findings in the case of Western Company of North 
America, Plaintiff-Appellant vs. United States, 2003-1 USTC 70205. 
 
For tribal entities, all gasoline claims are filed using form 8849.  This is true for 
both the quarterly and annual claims.   Follow the instructions for completing form 
8849 and mail the claim to:   
  Internal Revenue Service  

Cincinnati, OH 45999-0002. 
 
Reminder:  Only the gasoline used for essential governmental services is eligible 
for the credit.  Casino vehicles do not qualify for the credit.  
 
Tribal governments cannot file fuel tax credits for diesel fuel.  Diesel fuel should 
be purchased free of federal excise tax using the exemption mentioned earlier.  
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