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1601 lntmdncuon: The Act, Scope,
- Typeé of Plants Covered -

The right to a plant patent stems from?k

85 T,KIC. 161. Patents for plants. Whoever invents
or ‘ discovers’ and ssexuslly reproduces any distinct
and new variety of plant, Including cultivated spoits,
mutants, hybrids, and newly found seediings, other
than a tuber propagated plant or a plant found in an
uncultivated state, may obiain a patent therefor, sub-
ject to the conditions and reguirements of this title.

The provisions of this title relating to patents for
inventions shall apply to patents for plants, except as
otherwise provided.

xually propagated plants are those that
are rep uced by means other than from
seeds, such as by the rooting of cuttings, by
layering, budding, grafting, inarching, ete.

With reference to tuber propagate plants,
for which a plant patent cannot be obtained,
the term “tuber” is used in its narrow horticul-
tural sense as meaning a short, thickened por-
tion of an underground branch. Such plants
covered by the term “tuber propagated” are the
Irish potato and the Jerusalem artichoke.
This exception is made because this group
alone, among asexually reproduced plants, is
prop,a ted by the same part of the plant that
18 80

The term “plant“ has been interpreted to
mean “plant” in the ordinary and accepted
sense and not in the strict scientific sense and
thus excludes bacteria. (In re Arzberger, 1940
C.D. 653; 521 0.G. 272.)

35 U.B.C. 168. tirant. In the case of a plant patent
the grant shail be of the right to exclude others from
asexually reproducing the plant or selling or using
the plaat go reproduced.
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1602 Rules Apphcableyr "

‘Rule 181, Rales applicible. The rules re‘taﬂag w &
pmtionn for putent for otherinventions or dlneoveries:
aréalzo npplicable to applleaﬂons for patents fm‘ p‘éamﬁ
except as ofherwiae pmv!ded. ~ :

1603 Elements of 8 Plant Apphwtxm

An apphcatmn for S plant pa.tmt ; .
g}ée szxge parx;s a8 ether apphcagons and. must

1604 Apphcant, Oa&h

Rule 162. Applicent, octh. The applmmt tor a8 zﬂm
patent must be the person who has invented or: dis-
covered and aseznally reproduced the new and distinet
variety of plant for which a patent is sought: {opr as
provided in rules 42, 43, and 47). The oath required
of the applicant, in addition to the averments regmired
by rule 63, must state that he has asexually reproduced
the plant. Where the plant is a newly found plant,
the oath must also siate that it was found im a cul-
tivated area.

In an application for a plant patent there
can be joint inventors. See Ex parte Kluis
et al. Board of Appeals decision in P}zmt
Patent File 707. ,

1605 Specification and Claim

Rule 163. Specification. The speclﬁcatlon must con-
tain as full and complete a disclosure as possible of
the plant apd the characteristics thereof that. distin-
guish the same over related known varieties, and its
antecedents, and must particularly point eut where
and in what manner the variety of plant has been
asexually reproduced. In the case of 2 newly found
plant, the specification must particularly point out the
location and character of the area where the plant
was discovered.



1608

mmmwmwm(mwmmmm
must be submitted, but enly one need be signed and
exsruled ; the second copy way be & legible carbon copy

aftheerwm!.
Rule 184, Claiw. mmmnmm&mm

to the now and distinet etypfn
as bod and IlustibéE & Teeite the
principal distinguishing ehamcteriltlen. More than one
claim is not permitted.

over related known vmetaea, and its ante-

cedents, expressed in botanical terms in the
general form followed in standard boumca.l
text books or publications dealing with the va-
rioties ‘of ‘the kind of plant involved (ever-
green tree, dehlia plant, rose plant, apple tree,
ete.), rather than a mere broad anical
characterization such as commonly found in
nursery or seed catalogs. The specification
gshould also include the origin or parentage of
the plant variety sought to be patented end
must particularly point out where and in what
manner the variety of plant has been asexually

reproduced. Where color is a distinctive fea.-
ture of the plant the color should be positively
identified in the specification by reference to a
do-gnated color as given by a recognized color
dictionary. .

A plant patent is granted on the entire
plant. It therefore follows that only one claim
i8 n and only one is permitted. A
method claim in a plant patent application is
improper.

1606 Drawings

Rule 165. Druswings. Plant patent drawings are not
mechanical drawingzs and should be artistically and
competently executed. Figure numbers apd reference
characters need nof be employed unlezs required by
the examiner. The drawing must Jisclose &li the dis-
tinctive characteristics of the plant capable of vigual
representation.

The drawing may be in color and when color iz a
distinguishing characteristic of the new wvariety, the
drawing must be in eolor. Two copies of color draw-
ings must be submitted. Color drawings may be made
either in permanent water color or ofl, or in lieu thereof
may be photographs made by color photography or
properly colored on sensitized paper. The paper in
any case must correspond in size, weight and guality
to the paper required for other drawings,

With reference to photographic drawings,
the mounting of the same on a backing of
bristol board or paper of comparable wenght
is not acceptable.

LEANUAL OF ‘FaTET EXAN

Bule 168, Bpeoimens. The spplicant may be re
mmmwwmmmwmm
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¥ ckad, prust be forwarded
in conformity with tm&uctm furnished to the appli-
cant. Whea it is not possible (o forwerd such spec-
mens, plents must be made available for om&a! fnspec-
tion where grown,

Specimens of the plant variety, its flower or
fruit, should not be submitted unless speci-
fically called for by the emmmer.

1608

Rule 167. Ezemisngtion. Applicstione may be sub-
mitted by the Patent Office to the Department of Agrl-
cuiture for study and report.

Affidavits from qmjiﬁed agriculigral or horticultural

regariing the noveity. and’ distinctivensss of
the mﬁetyetﬁantwherewm wm the need
of such affdavity iz indicated.

The authority for subxmttmg piant ap;xlma—
tions te the Department. cf Agmmlm for re-
port is g&m in:

Breocutive Order Ko. 5§84, Octoder 17, 1930. Fe-
cilitating the consideration of applications for plem?
patents. I, Herbert Hoover, President of the United
States of Amerier, vader the authority conferred vpon
me by act of ¥May 23, 1830 {Public Ne. 345) {35 U.S.C.
1841, estitled “An act to provide for plant patents,™
and by virtoe of all other powerz vested in me re-
lating thereto, do bereby direct the Secretary of Agri-
culture: (1) to furnish the Commissioner of Patents
such available information of the Department of Agri-
culture, or {2} to conduct through the appropriate
bureau or divigion of the departmen? such ressirch
upon specis} problems, or {3) to detail to the Com-
missioner of Patents such officers and emplovees of
the department, 28 the Commissioner may reguest for
the purpose of carryiog said act into effect.

85 U.8.0. 154 Aseistance of Deporitment of Apri-
culture. The President may by Ezecotive order divect
the Secretary of Agriculture, in accordance with the
reguests of the Commmisgioner, for the purpose of carry-
into inte effeet the provisions of this title with respect
to plants (1) to furnish aveilable information of the
Department of Agriculture, {2) to conduct throvgh the
appropriate burean or division of the Department re-
gearch upon special problems, or (3) to detail to the
Commisgioner officers and employees of the Depart-

ment.

With the applicstion judged complete and
acceptable for submission to the Department of
Agriculture, the duplicate filo and duplicate




Eramigue to brief the 10
for each of the plant sub-
The sufficiency of the

the duplicate file and drawing. The re is
in da the original being signed by the
Chief of the B . The original copy of
the report is retained in the duplicate file. As
the report is merely advisory to the Office, it is
not s part of the official record of the applica-
tion and is therefore not given s paper number
and is not placed in the original file. The
carbon of the report is customarily nti-
lized by Examiner in the fmpamtion of
his action on the case and is aiso retained in
the duplicate file.

The report may embody criticisms and ob-
jections to the disclosure, may offer suggestions

for correction of such, may require imens
of the t, flower or fmittzqimmfmy re-
quire vits of ized suthorities to cor-

roborate the allegations of the applicant ss to
certain or sll of the distinguishing features of
the variety of plant sought to be patented, may
state that the plant will be inspected by a field
representative of the Department of Agricul-
ture, etc., or the report may merely state that:

“Examination of the specification submitfed
indicates that the variety described i not iden-
tical with others with which our specialists

are familiar.”
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? by an Examiner's
the same token the titls of the invention
must relate to the entire plant and not to its
flower or fruit, thus: sie Tres, Rose Plant.

Care should slso be exercised that the speci-
fication does not contsin unwarranted sdvertis-
ing, for example, “the disclosed plant being
grown in the XYZ Nurseries of Topeks, Kan-
sas.” It fullows, also, that in the drawings any
showing in the of a plant, a5 s
sign carrying the name of an individual, nur-
sery, etc., is objectionable and deletion thereof
is required. Nor should the ification in-
clude laudatory expressions, a8, “T'he rose
is prettier than any other rose.” Such
sions are wholly irrelevant. Where the fruit
is described, statements in the specification as
to the character and quality of products mads
from the fruit are not necessary and should
be deleted.

The Office action is typed with an sdditionsl
copy which is placed in the duplicate file. The
papers in the duplicate file are not noted on
the index at the back of the duplicate file
WA pper.

When it appears that the application must
be resubmitted afz ttj:; W” as ﬁ;h:dtl‘;:. re-
port indicates that uplicate -
ing sre retained, applicant is notified that
mﬁwmm papers must be in duplicaie.

requently the A.RS. in its report statss



ration ‘of a ‘plant patent appli
lv‘ég the same’ p e

le, by its. sharpnesa or cle 18 se-
and to this one the issue shp is affixed.
le duplicate file is retained in the division
until after the npphcatwn bas been patented:
At icertain periods thereafter such ‘duplicate
files ‘are collected and mt to tha tbandamad
ﬁlw far Momga :
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