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[ Federal Register: July 12, 2002 (Volunme 67, Nunber 134)]

[ Rul es and Regul ati ons]
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NATI ONAL | NDI AN GAM NG COW SSI ON
25 CFR Part 580

RIN 3141- AAO4

Environnent, Public Health and Safety
AGENCY: National Indian Gam ng Conm ssi on.

ACTION:. Interpretive rule.

SUWARY: The I ndian Gam ng Regul atory Act established the National

| ndi an Gam ng Conmi ssion (N GC or Conm ssion) as an i ndependent federal
regul atory agency responsi ble for federal oversight of Indian gam ng.
This interpretive rule explains the Conm ssion's understanding of its
oversight authority in the area of environnent, public health and
safety.

EFFECTI VE DATE: This rule is effective August 12, 2002.

FOR FURTHER | NFORMATI ON CONTACT: Christine Nagle at 202-632-7003; fax
202-632-7066 (these are not toll-free nunbers).

SUPPLEMENTARY | NFORMATI ON:
Backgr ound

On COctober 17, 1988, Congress enacted the Indian Gam ng Regul atory
Act, 25 U.S.C 2701-21 (I GRA or Act), creating the National |ndian
Gam ng Comm ssion (NI GC or Conm ssion) and devel opi ng a conprehensive
framework for the regulation of gam ng on Indian |ands to shield |Indian
tribes fromorgani zed crine and other corrupting influences; ensure
that Indian tribes are the primary beneficiaries of gam ng revenues;
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and assure that gamng is conducted fairly and honestly by both
operators and players. To effect these goals, the Conm ssion was

grant ed, anong ot her things, oversight and enforcenent authority,

I ncluding the authority to nonitor tribal conpliance with the Act, the
Comm ssion's regul ations, and tribal gam ng ordi nances, 25 U S.C. 2713.

A tribal governnent, as a condition precedent to the | awful
operation of gam ng activities on Indian | ands, nust adopt an ordi nance
governing gamng activities on its Indian |lands, 25 U S. C 2710. The
Act specifies a nunber of mandatory provisions to be contained in each
tribal gam ng ordi nance and subjects such ordi nances to agency review
and the Chairman's approval. Approval by the Chairman is predicated on
the inclusion of each of the specified nmandatory provisions in the
tribal gam ng ordi nance. Anbng these is a requirenent that the
ordi nance nmust contain a provision ensuring that ~"the construction and
mai nt enance of the gam ng operation, and the operation of that gam ng
IS conducted in a nmanner that adequately protects the environnent and
the public health and safety,'' 25 U S.C. 2710 (b)(2)(E).

The Act further extends authority to the Conm ssion to inpose
sanctions, including civil fines and cl osure orders, if the Comm ssion
finds that gam ng on Indian |ands is being conducted in violation of
the provisions contained in

[[ Page 46110]]

the authorizing tribal gam ng ordinance, 25 U S. C. 2713. Thus, it is
cl ear that Congress intended the Conmm ssion to exercise at |east sone
degree of general oversight authority with respect to whether or not a
gam ng facility is being operated in conpliance with the
Congressional ly mandated provisions in tribal gam ng ordi nances.

O herw se, Congress woul d not have extended the Conm ssion enforcenent
authority in relation to conpliance matters arising under "~ “tribal"’
gam ng ordi nances.

Since 1993, when the Conmm ssion becane operational, the Chairman
has required each tribal gam ng ordinance to include an express
statenent that gamng facilities under the control of the tri bal
governnent submitting the ordi nance woul d be constructed, operated and
mai ntained in a manner that adequately protects the environnent, public
health and safety. In 1999, the Conm ssion undertook the devel opnent of
regul ati ons governing the nethod of oversight it will use in
determ ning tribal conpliance with this provision of |GRA

The Conm ssion recogni zes that tribal governnents, as an incident
of inherent tribal sovereignty, have broad autonony and authority over
internal tribal affairs, including, in particular, matters pertaining
to tribal lands and the health and welfare of the people and the
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community. Moreover, the Conm ssion is aware that the principle of
tribal self-determnation is a cornerstone of federal Indian |Iaw and
policy and has remained so for nore than a quarter century.

Accordi ngly, federal or other incursions upon tribal authority in such
matters receive careful scrutiny by the courts. Cognizant of these
facts, and bound by such federal |aws and policies, the Conm ssion
approached this rul emaking effort wwth no small degree of caution and
concern. Gven the primacy of tribal regulation over the environnent,
public health and safety as well as federal policies regarding tribal
consultation in matters directly affecting tribes, the Comm ssion
established a tribal advisory conmttee to assist in the devel opnent of
an appropriate process through which the Conm ssion could carry out its
oversi ght responsibility under |1 GRA wi thout inproperly encroaching upon
the authority of tribal governnent.

Tri bal Advisory Commttee

I n Novenber 1999, a Tribal - Comm ssion Advisory Conmttee was forned
to consult on the project and devel op recommendati ons to the
Comm ssion. The Advisory Conmittee, was conprised of representatives of
tribal governnents and the Comm ssion. It began its work in Novenber
1999, producing a recommendation for the full Comm ssion's
consideration in May 2000. The Advisory Commttee nmet four tines to
devel op a regul atory proposal; an additional neeting was held after the
cl ose of the public comment period to discuss the comments that had
been submitted. Upon consideration of the cooments submtted, and
di scussions with the Tribal - Comm ssion Advisory Conm ttee, the
Comm ssion decided to revise and republish the proposal for additional
conment .

The Advisory Comm ttee through a consensus process produced a
recommended rule for subm ssion to the Comm ssion. The recomendati on
was approved by the Commi ssion for publication in the Federal Register
as a proposed rule. Essentially, the regul ation established a process
for oversight based on tribal subm ssions of " Environnent, Public
Health & Safety Plans'' (Plan) for review by the Conm ssion. The Pl ans
woul d then formthe basis for the Conm ssion's oversight activities.
Each Plan was to contain a narrative specific to five distinct areas of
concern: (1) Energency preparedness; (2) food & water; (3) construction
& mai ntenance; (4) hazardous and other materials; and (5) sanitation.

The approach taken by the Commttee reflects an effort to bal ance
the need for a uniformsystem of oversight with the need for
flexibility given the widely varying circunmstances and geographic
di spersi on of |Indian gam ng operations. The proposal also reflects an
effort to appropriately narrow and define the Conm ssion's role given
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the fact that the Conm ssion |acks the technical expertise and the
capacity to review and evaluate tribal standards or prograns or to
Itself establish and pronul gate specific technical standards
appropriate to the industry. It was the view of the Commttee that
Congress intended a narrow role for the Conmm ssion, particularly since
the Act contains no other provisions pertinent to this issue, nor does
the legislative history suggest that the Conm ssion has the
responsibility to devel op expansive prograns relative to the
envi ronnment, public health and safety. Accordingly, the Commttee
concl uded that the Comm ssion's role is properly confined to ensuring
that tribal standards are in place in each of the five key areas
identified by the Commttee and ensure that such standards are enforced
t hrough an on-goi ng process of nonitoring and oversight by qualified
personnel .

The purpose of the Plan was to provide the Commission with a tribe-
specific description of the systens in place in order that the
Comm ssi on woul d have a neans of understandi ng the nechani sns specific
to each tribe and tailor its oversight activities accordingly. Since
tribal |aw and governnental structures nmay vary substantially as well
as climte and geography, it was felt that the only way the Conm ssion
could fairly and appropriately conduct oversight is to ensure that it
I s based on a sound understandi ng of the circunstances, systens, and
standards applicable to each gam ng tri be.

Initial Comrent Peri od

At the close of the initial comrent period the Conm ssion had
recei ved 127 comments, all suggesting substantial changes to the
proposed rul e and many chal |l enging the Conm ssion's authority to
pronul gate the rule in the first instance. The comments reflected a
wi despread view that the proposed rule was both burdensone and
I ntrusive, and questioned the need for it. State and | ocal governnents
requested that they be given a role in deciding what was to be incl uded
in tribal Plans.

The general thrust of the coments |ed the Comm ssion to concl ude
that in order to reflect the general purpose and intent of the rule,
revision was warranted. The Conm ssion al so perceived the need for
greater clarity with regard to its view that regulatory prinmacy and
primary responsibility for ensuring conpliance with the environnent,
public health and safety provision rests with tribal governnent. The
Comm ttee was re-convened to assist the Comm ssion to revise the
proposal in such a way to nake clear that the purpose of the rule is to
establ i sh an appropriate process through which the Conm ssion may carry
out its discrete and Iimted oversight responsibility.
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Second Comrent Peri od

Upon review ng the coments, the Advisory Conmttee recommended a
nunber of revisions to the proposed rule, but left largely intact the
provisions utilizing the Plan process. The revi sed proposal was
published in the fall of 2000, allowing for a thirty-day coment
period, which was | ater extended through Decenber 29, 2001. In
response, the Conm ssion again received well over a hundred comments,
| argely raising the sane objections, with the sane pol ari zati on between
tribal and state governnents. A nunber of comments, however, further
devel oped sone of the issues that had been referenced in the first
round of
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coments, drawi ng the Comm ssion's interest.
The Comm ssion's Oversight Role

The overwhelmng majority of tribal commenters reasserted the view
that the proposal was unduly burdensone and constituted an unwarranted
intrusion into the governnental prerogatives of tribes so as to exceed
the statutory authority delegated by the Congress in | GRA. Miny
comenters asserted that Congress could not have intended an extensive
role for the Comm ssion given the very [imted reference to the
envi ronnent, public health & safety within the Act. Moreover, the
comenters pointed out, the Conm ssion | acks appropriate expertise to
properly evaluate tribal environnent, public health and safety
standards and practices as well as the capacity to do so. These
Commenters al so asserted that natters pertaining to the environnent,
public health and safety are nore properly within the purview of other
gover nnental agencies, both tribal and federal. It was al so asserted
that there was no explicit Congressional authority to inpose additional
enf orceabl e burdens on tribal governnents and that in doing so the
Comm ssion had run afoul of federal policies restricting the inposition
of unfunded nmandates in agency rul emaki ng.

The foregoing argunents are not without a degree of nerit. In fact,
these points were at the forefront of the Advisory Conmttee's concerns
I n developing its recomendati on and by the Comm ssion in its
deli berations as well. Wile the Comm ssion does not agree that it is
Wi t hout authority or responsibility altogether, it does accept Congress
I ntended the Comm ssion to play a limted, rather than expansive role.
| GRA explicitly accords the Commission a role in ensuring conpliance
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with the environnment, public health and safety provision of | GRA The
question, therefore, is not whether the Comm ssion has a responsibility
in this regard, but rather the nature and extent of its responsibility.

The Conm ssion does not agree that its responsibility is nerely to
ensure that each tribal gam ng ordi nance contains a rote recitation of
the |l anguage set forth in 25 U S . C. 2710 (b)(2)(E). Such interpretation
woul d render this provision of the Act superfluous and constitute a
breach of an agency's a fundanental duty to give full effect to the
pl ai n | anguage of the Act in determ ning Congressional intent related
t hereto. Moreover, because | GRA authorizes the Conm ssion to enforce
conpliance with tribal gam ng ordi nances and to sanction incidents of
non- conpl i ance through civil fine assessnent and orders of tenporary
closure, it is inpossible to conclude that Congress intended the
Commi ssion's role to be constrained to the degree suggested in sone
conments.

At the sanme tine, the Conmm ssion recognizes that as a fundanent al
principle of federal |aw and policy, tribal governnents have the right
and authority to make their own choices in exercising their
governnental powers. Tribal governnmental powers are inherent and not
derived fromthe federal governnent. As such, when a federal agency
seeks to exert itself into an arena routinely controlled by tribal
authority, the relevant inquiry is whether a statute, treaty or
judicial decision authorizes federal activity in the particul ar area.
Federal statutes affecting Indian affairs require broad construction
when the rights of Indians are established or preserved and narrow
construction when the rights of Indians are Iimted or abrogat ed.

| n bal ancing the Comm ssion's responsibility against the inherent
rights of tribal governnents the Conmm ssion has endeavored to find an
obj ective nmethod for neeting its oversight responsibility in a non-

I ntrusi ve, non-burdensone manner respectful of tribal primacy in the
environnmental, public health and safety arenas. Havi ng now had the
benefit of the views and thoughts contained in nearly 300 coments, as
wel | as opportunity for in-depth study of the issues and rel ated
federal |law and policy, the Comm ssion is of the view that the Pl an
process i s nore burdensone and intrusive than originally projected. It
I's further concerned that the estimation of the costs associated with
the preparation of a Plan may have been underestimated. | n considering
the burden and financial inpact the proposed rule may have had on
tribal governnents, the Comm ssion recognizes that existing federal
policy discourages the inposition of unfunded mandates on tribal,
state, and | ocal governnents.

In the final analysis, the Conm ssion has concluded that a sinpler,
| ess progranmmati c approach is warranted. This final rule represents the
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Commi ssion's interpretation of its responsibility under 25 U S. C
2710(b) (2) (E) and provides guidance to tribal governnents as to the
oversi ght standard the Comm ssion wll apply in determning tribal
conpliance with this provision of the Act.

What |s the Commi ssion's Responsibility Under Section 2710 (b)(2)(E) in
the Area of Environnent, Public Health and Safety?

The Comm ssion interprets section 2710 (b)(2)(E) of IGRA to nean
that the Comm ssion has a limted and discrete responsibility to
provi de regul atory oversight in relation to tribal conpliance wwth this
provi sion. The Conmm ssion discerns nothing wthin the Act or the
| egi slative history to suggest that Congress intended a nore extensive
role for the Conm ssion or manifesting any intent to relieve tri bal
gover nment of any neasure of authority or regulatory prinmacy over
I ssues concerning the environnment, public health and safety in any area
Wi thin the authority of the tribe or to shift, alter, or otherw se
effect any transfer of responsibility fromtribal governnent to the
Nat i onal | ndian Gam ng Conmm ssi on.

What |Is the Conm ssion's Interpretation Wth Regard to the Duties and
Responsibilities of Tribal Governnents Under Section 2710(b)(2)(E) of
the Act?

It is the Comm ssion's view that section 2710 (b)(2)(E) requires
tribal governnents electing to conduct gamng on tribal [ands to apply,
adopt or issue standards designed to ensure that gam ng operations on
| ndi an | ands are constructed, operated and nmaintained in a manner that
adequately protects the environnent, public health and safety, and,
furthernore, to enforce conpliance with such standards through an
ongoi ng system of nonitoring, conducted by qualified personnel. At a
m ni mum such standards nust address: (1) Energency preparedness; (2)
food & water; (3) construction & mai ntenance; (4) hazardous and ot her
materials; and (5) sanitation.

How Woul d a Tri bal Governnent Satisfactorily Assert Its Conpliance Wth
Section 2710 (b)(2)(E) of |GRA?

The Conm ssion recognizes that tribal governnents vary dramatically
in ternms of size, structure, and organi zation. Accordingly, conpliance
may be effected in any nunber of ways. For exanple, departnents or
agencies within tribal governnent nmay issue rules or procedures,
conduct inspections, and bring enforcenent actions. Another tri bal
governnment may enter into intergovernnental conpacts with state, |oca
or federal governnment to carry out such activities while others may
contract privately for such functions. In the Conm ssion's view, the
particul ar manner in which conpliance with tribal environnment,
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public health and safety standards is enforced is not so inportant. The
key objective is to confirmthat standards and enforcenent systens are
I n place.
What Action May the Comm ssion Take if the Conmm ssion Determ nes That a
Gam ng Qperation |Is Not Subject to Environnental, Public Health and/or
Safety Standards or That Such Standards Are Not Routinely Enforced?

| f the Comm ssion determnes that a tribal governnent has failed to
apply, adopt, issue or enforce environnental, public health and/or
saf ety standards covering gam ng operations on |Indian |ands, the
Commission wll first notify the governing body of the tribe of its
concern. |If the absence of standards or failure to enforce does not
present inmm nent jeopardy to the environnent, public health or safety,
the Commi ssion will refer the matter to the appropriate tri bal
regul atory authority for appropriate action. The Conm ssion w ||
proceed to enforcenent only where no corrective action has been
undertaken within a reasonable tinme and such inaction results in a
condition of imm nent jeopardy to the environnent, public health and
safety.
VWhat is | mm nent Jeopardy?

A finding of inmnent jeopardy represents the standard the
Comm ssion will apply in determning that a condition poses a threat of
such severity to the environnent or the public health or safety as to
warrant the Conmmi ssion's intervention. For purposes of this regulation,
I mm nent jeopardy exists where conditions are present that pose a real
and imedi ate threat: (1) To the environnent, which, if uncorrected,
would result in actual harmto life or destruction of property; or (2)
to human health and well being, which, if uncorrected, could result in
serious illness or death.

Signed this 3rd day of July, 2002.
Montie R Deer,
Chai r man.
El i zabeth L. Honer,
Vi ce-Chair.
Teresa E. Poust,
Comm ssi oner.
[FR Doc. 02-17151 Filed 7-11-02; 8:45 anj
Bl LLI NG CODE 7565-01-P
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