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SCHOOL OF LAW 


THE UNIVERSITY OF TEXAS AT AUSTIN 


East Dean Keeton Street - Austin, - (512)471-5151 
Number (512)

May 24, 2002 

John Morrall 

Office of Information and Regulatory Affairs 

Office of Management and Budget 

NEOB, Room 10235 

725 Street, N.W., Washington, D.C. 20503 


Dear Mr. Morrall, 

Thank you for the opportunity to comment on Draft Report to Congress on the Costs and 
Benefits of Federal Regulation. Rather than comment on specifics of your report, we identify 
general areas where methods appear to deviate from the current state of knowledge 
regarding methods of regulatory analysis. Enclosed are a number of articles that might assist 
OMB in updating its approach to assessing regulations and encourage still better regulatory 
programs from the agencies. For your convenience, we cite and summarize to each of the 
enclosed articles in the brief paragraphs that follow. 

Prompt Letters to Encourage the Production of by Industry 

Recent studies by EPA and the chemical industry have confirmed what has been documented 
since a 1983 study by the National Academy of Sciences -- that the vast majority of chemicals 
(over 90%) do not have even preliminary health screening data. See David Roe, 

Policy: Three UnabsorbedFacts, 32 Envtl. L. Rep. 10232 (Feb. 2002) (describing these 
and other studies). If the Bush Administration is truly committed to science-based 

environmental, health, and safety regulation, this data gap must be remedied. The Toxic 

Substances Control Act contains several underutilized authorities, 15 U.S.C. 2618, that 

would permit the generation and collection of these data. should prompt EPA to 

use these authorities aggressively. For extended discussions of the underproduction of vital 

information and ways that this underproduction problem can be reformed, see Articles and 23 


A More Sophisticated Approach 

A number of academics have published devastating critiques of the current use of cost-benefit 
analysis in public health and environmental regulation. It is not clear from the Report that 
these criticisms of cost-benefit analysis have been considered or addressed. We urge OMB to 
review these critiques and revise its approach to cost-benefit analysis accordingly. For articles 
that provide important critiques of methods of cost-benefit analysis and that also provide 
alternative methods of assessing benefits and costs, comparing alternatives, and developing 
effective regulatory tools, see #7-9, 12-14, 16, and 



Regulatory and Transparency 

A number of academics have criticized agency risk assessments, particularly with regard to their 
lack of transparency. Many of these authors have also criticized contemporary regulatory reform 
efforts (alluded to in part at Chapter I of Report at sections E and H) because these 
regulatory reforms exacerbate rather than combat the agencies’ incentives to overstate the role 
that technocratic analysis plays in developing regulatory policy. These reforms also increase 
regulatory delays, administrative costs, and create a series of other administrative problems. For 
articles that critique agency risk assessment and regulatory reform efforts similar to those 
endorses and that propose more productive reforms, see Articles #1-3, 5-6, 11, 14-15, and 17-21. 

Justice 

An increasing body of evidence shows that the benefits and burdens of regulatory programs 
intended to protect public health are not shared equitably. Many of the heaviest pollution loads 
and other health insults affect communities of color or lower economic means. In Executive 
Order 12898, President Clinton attempted to draw the attention to this problem. 
should encourage compliance with this Executive Order; acknowledge and address the potential 
conflict between cost-benefit analysis and equitable considerations; and advise the agencies on 
how to resolve these tensions. For a recent article presenting a critique of the implementation of 
Executive Order 12898 and suggesting reform, 0.see Article 

Participation 

effort decisionto improve the -transparency of making has gone a long way to 
enhance public participation and trust in OMB. Enhancing transparency is only the first step 

could dotowards improving the quality of public participation, however, and we believe 
much more in this regard. For more genera1 research and suggestions on improving public 

and 22.participation in regulatory affairs, see Articles 

report.Thank you again for the opportunity to comment on 

S. Applegate 

Walter W. Foskett Professor of Law 

Indiana University School of Law 


Wendy Wagner 

Joe A. Worsham Centennial Professor 

University of Texas School of Law 
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