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PROCEEDI NGS
Time: 11:05 a.m

VICE CHAIR THERNSTROM Thank you very
much.

This -- Have we got, by the way, the
reporter with us here? Ms. Staff Director, do you
know t hat we have got a reporter?

STAFF DI RECTOR DANNENFELSER:  The reporter
is on.

VICE CHAIR THERNSTROM This is Vice Chair
Thernstrom It is 11:10 a.m Eastern Daylight Tinme on
Sept enber 30, 2008. W are having a telephonic
nmeeting with all Commssioners participating, all
Conmi ssioners who are able to participate comng from
different |ocations.

| will call the name of each Conm ssioner
in order to determine if there is a quorumto hold a
nmeeting. Conmm ssioner Gazi ano?

COW SSI ONER GAZI ANO.  Here.

VICE CHAIR THERNSTROM Conmi ssi oner
Ki r sanow?

COMM SSI ONER KI RSANOW  Her e.

VICE CHAIR THERNSTROM Conmi ssi oner
Heri ot ?

COW SSI ONER HERI OT:  Here.
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5
VICE CHAIR THERNSTROM Conmi ssi oner

Mel endez? Comm ssi oner Ml endez?

STAFF DI RECTOR DANNENFELSER: He won't be

here today.

VI CE CHAI R THERNSTROM He will not be
here? Ckay. Conmi ssioner Yaki, | know, wll not be
her e.

Conmi ssi oner Tayl or?

STAFF DI RECTOR DANNENFELSER: Yaki is
t here.

VI CE CHAI R THERNSTROM  Yaki is here? On,
|"m delighted to hear that. So, Comm ssioner Yaki,

you are on with us?

COMM SSI ONER YAKI @ Yes.

VI CE CHAI R THERNSTROM Yes. Ckay, that
was a very |ow yes. | hope you will speak up as we
proceed.

Conmi ssi oner Tayl or?

COW SSI ONER TAYLOR:  Present.

VI CE CHAIR THERNSTROM Thanks. And is
the Staff Director present?

STAFF DI RECTOR DANNENFELSER:  Present.

VI CE CHAI R THERNSTROM And | under st and
the Court Reporter is on the |ine.

The neeting will cone to order. If a
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Conmi ssioner wants to nmeke a statenent, please
identify yourself first. \Wenever it is necessary to
take a vote, the following procedure will be foll owed.

I will cal | out the nanme of each
Conmmi ssi oner . The Comm ssioner should then answer

yes, no, or abstain. After the vote is concluded, |
will read out how each of you has voted to ensure that
the tally is correct.

COW SSI ONER YAKI :  Poi nt of order.

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER  YAKI : This is Conm ssioner
Yaki. Since | may have to junp off any nonent, where
are we on quorun? Do we have enough?

VI CE CHAI R THERNSTROM W seem to have
enough: Gazi ano, Kirsanow, Heriot.

STAFF DI RECTOR DANNENFELSER: Six, |
bel i eve, at the nonent counting Conm ssioner Yaki.

VI CE CHAI R THERNSTROM Yaki, Taylor and
nysel f.

COW SSI ONER  YAKI : | couldn't tell is
Ki rsanow was on or not.

COW SSI ONER KI RSANOWN  Yes, | am on.

COW SSI ONER  YAKI : Ckay. | didn't want
to | eave you below quorum So | just wanted to nake

sure. kay.
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STAFF DI RECTOR DANNENFELSER:
Chair.

VI CE CHAI R THERNSTROM  Yes.

STAFF DI RECTOR DANNENFELSER:
just have the Court Reporter confirmthat
the line?

VICE CHAIR THERNSTROM Wil
Reporter please identify that he or she
l'ine?

COURT REPORTER: | am on the
you hear ne?

VI CE CHAI R THERNSTROM  Yes, |

I understand it, we have Conm ssioner

7
Madam Vi ce

Could you

they are on

the Court

is on the

i ne. Can

can. So as

s (@azi ano,

Kirsanow, Heriot, Yaki, Taylor. That is the total

list at the nonent. Correct?

. APPROVAL OF AGENDA

VI CE CHAI R THERNSTROM Ckay. W need a
notion to approve the agenda. Can | have sonebody
make a notion?

COW SSI ONER GAZI ANO:  Gazi ano. So nove

COW SSI ONER HERI OT:  Second.

VI CE CHAI R THERNSTROM  Ckay.

COMW SSI ONER  HERI OT: That was Gail
Heri ot .

VICE CHAIR THERNSTROM Gai | Heri ot
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seconded. Any discussion? And we wll have a vote,
and again | guess | have to go through the roll call
on every vote. Is that correct, M. Staff Director?
I's that what | understand?

STAFF DI RECTOR DANNENFELSER:  Yes.

VI CE CHAI R THERNSTROM  Ckay.

COW SSI ONER HERI O You can't do
"Hearing no objection"?

VICE CHAIR THERNSTROM Can | do "Hearing
no obj ection"?

STAFF DI RECTOR DANNENFELSER:  Yes, we can
do "Hearing no objection.”

VI CE CHAI R THERNSTROM  Ckay. Hearing no
obj ection, do | have approval for the agenda?

COMWM SSI ONER HERI OT:  Yes.

VICE CHAIR THERNSTROM  That is unani nous
consent on approving the agenda, as | understand it,
havi ng heard no objection.

" m sorry. I"m just getting ny bearings
here. Ckay.

1. PROGRAM PLANNI NG
FY 2008 STATUTORY REPORT
ENFORCI NG RELI G QUS FREEDOM | N PRI SON

VI CE CHAI R THERNSTROM W are noving on

to the statutory report that is Enforcing Religious
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Freedom in Prison, Septenber 22, 2008. The draft of

the FY 2008 statutory report on Enforcing Religious
Freedomin Prison was sent to you.

| now nove that the Comm ssion approve for
publication, along with any concurring and dissenting
statenments submtted by any Conm ssioner by OCctober
14, 2008. I"m sorry, | still have a cough after all
t hese weeks.

COW SSI ONER  HERI OT: Before you nove
that, wouldn't it be -- Before anybody seconds that,
wouldn't it be quicker to nove it with the corrections
that | have suggested, so that we could just use that

as our starting point and not have to anend the

noti on?

VI CE CHAIR THERNSTROM Wl |, no, | think
not, because we have got -- It is not only your
corrections. | think it would be better to --

COW SSI ONER  HERI OT: But we certainly
don't want to do these one at a tine.

VI CE CHAI R THERNSTROM Vell, for you to

i ntroduce friendly amendnents, to put themin. | have
amendnents, and | don't know whether Conm ssioner
Gaziano does as well, but | would prefer to just

approve this nmotion, and then in the discussion you
make a notion, a friendly notion
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COW SSIONER HERIOT:  That is going to be

one nore notion, no matter what.

VI CE CHAI R THERNSTROM It is. | think,
since | also have sonme changes, Comm ssioner Gazi ano
may have sonme changes, there may be other people who
want to weigh in.

COW SSI ONER HERI OT:  Again, not just ne.
You know, we could save one nore notion, but we are
wasting it on this discussion.

VI CE CHAIR THERNSTROM So let's just nove
on here.

So | now nove that, as | said, we approve
for publication, along wth any concurring and
di ssenting statenments submtted by any Conm ssioner by
Cct ober 14, 2008, Part A of the statutory report.

Part A as distributed contains a sunmary
of the report, four <chapters dealing wth the
following matters: Chapter 1, introduction and
overview, chapter 2, prisoners' free exercise clains;
3, the Departnent of Justice enforcenment of prisoner's
free exercise rights; and lastly, Chapter 4, judicial
response, anal ysis  of cases alleging religious
di scrimnation in prison.

Under this notion, if a mgjority of the
Conmi ssion votes to adopt Part A of this statutory
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report, the Commission will then open discussion on
Part B. If Part A fails to obtain a mjority of
votes, discussion of Part B, obviously, becones noot.
This bifurcated vote is taken pursuant to the policy
adopted by Comm ssioners at the April 13, 2007,
busi ness neeti ng.

So can | have a notion to adopt Part A?

COW SSI ONER  HERI OT: You just nmade it,
didn't you?

VI CE CHAI R THERNSTROM Did | just nake

COMWM SSI ONER HERI OT:  Yes.

VI CE CHAI R THERNSTROM | made it. Ckay.
| need a second.

COW SSI ONER KI RSANOW  Ki rsanow.  Second.

VI CE CHAI R THERNSTROM  Ckay.

COW SSI ONER HERI OT: | then nove to anmend
the notion to include the list of changes that |
suggested in the e-mail nessage that was distributed
yest er day.

VI CE CHAIR THERNSTROM  Ckay. This cones
under changes, discussion, questions. The first point
here by Comm ssioner Heriot is to -- a notion to
anend. So Commi ssioner Heriot has a list of proposed

changes to Part A and --
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COW SSI ONER  HERI OT: | don't have a

second yet, though.

COW SSI ONER KI RSANOW  Ki rsanow.  Second.

VI CE CHAI R THERNSTROM  Yes. Kirsanow has
seconded that. Do we need any di scussion?

COW SSI ONER HERI OT: W just have to now
vote on whether or not to amend your notion to include
nmy changes as well, and then we can di scuss.

COW SSI ONER  GAZI ANO | do have a few
ot her anmendnents. So whatever the --

COW SSI ONER HERI OT: W are going to do
this one at a tine. So we are going to have to vote
on it one at a tine.

COMM SSI ONER  GAZI ANO Ch, no, | don't
want to vote on yours, since you have been so hel pful.
| don't want to vote on yours one at a tinme, since you
have been so hel pful.

COW SSI ONER HERI OT: No. My notion, not
his, and then you can nmake notions as well. But if we
vote in ny notion, then we are discussing the report
as ny anendnents go, and then we can add other
peopl e' s anmendnent s.

COW SSI ONER GAZI ANO  That's fine by ne.
| just wanted to understand, when we are voting, we
are not voting finally.
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COW SSI ONER  HERI OT: No, just changing

the notion at this point.

VI CE CHAI R THERNSTROM Ri ght.
Conmi ssioner Heriot, what | was planning to do, but
you -- Ckay, fine.

COMW SSI ONER HERI OT: | can't vote for the
notion the way it is now | need ny changes in before
| can vote yes.

VI CE CHAI R THERNSTROM | understand that.
| was planning to -- Al right. I do not think we
needed a separate vote on the question of whether you
can offer a friendly amendnment. | was going to sinply
offer -- | was going to sinply have a vote on Part A
as anended by the friendly anmendnent. But what ever,
we can have a vote. If you say procedurally we need
to, we can have a vote on your notion to have a
friendly anendnent.

COW SSI ONER HERI OT: If it is friendly,
you can say "Hearing no objection.”

VI CE CHAI R THERNSTROM Any objection to
Conmi ssioner Heriot's notion to anmend the notion to
approve Part A? Hearing no objection, Comm ssioner
Heriot, you' ve got the floor here.

COW SSI ONER  HERI OT: | don't need the
fl oor except to say that the suggestions that | put in
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the list, | think, inprove the report and allow nme to
vote for it.

VI CE CHAI R THERNSTROM Ckay. So nobody
on the phone needs to -- |Is there any discussion
what soever ?

COW SSI ONER YAKI :  Conmi ssi oner Yaki has
di scussi on.

VI CE CHAI R THERNSTROM Ckay.
Conmi ssi oner Yaki .

COW SSI ONER YAKI: Before | vote on this,
| wanted to ask sone procedural questions that go to
the Al's regarding our statutory report obligation.

VI CE CHAI R THERNSTROM  Ri ght .

COW SSI ONER  YAKI : Do we have the
Statutory report checklist for this report?

VICE CHAIR THERNSTROM I have it
sonmepl ace right here. | just have to find it on ny
desk. Yes, go on?

COW SSI ONER YAKI:  Wen was it sent?

STAFF DI RECTOR DANNENFELSER:  Wen was it
sent to Comm ssioners?

COMM SSI ONER YAKI @ Yes.

STAFF DI RECTOR DANNENFELSER: It was sent
with the package that was namiled to conm ssioners on
the 23rd.
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COW SSI ONER  YAKI : Ckay. | don't have

t hat .

STAFF DI RECTOR DANNENFELSER: Wth the
hard copy of the statutory report, the checklist was
in that Federal Express package.

COW SSI ONER  YAKI : Ckay, | wll 1ook at
t hat .

VI CE CHAIR THERNSTROM | amstaring at it
ri ght now.

COW SSI ONER  YAKI : Was it in the e-mail
that you sent or was it only --

VI CE CHAI R THERNSTROM No. it cane as
hard copy to ne with the statutory report.

COW SSI ONER GAZI ANO:  This is Gaziano. |
received a hard copy of it as well, and |I have it in
front of ne.

COW SSIONER YAKI: Did any of the -- 1'd
like to know if there is any information about who --
O her than staff, direct staff, were there any speci al
assistants or consultants who worked on rewiting the
report after the coment period provided to the
Conmi ssi oner s?

VICE CHAIR THERNSTROM M. St af f
Director, do you want to answer that?

STAFF DI RECTOR DANNENFELSER: Wl |, we had
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-- As we noted earlier, we had asked forner Staff
Director Ken Marcus to provide us with sone feedback,
particularly on the |egal aspects of the report, and I
di stributed his conments.

He had a proposed revision that conbi ned
Chapters 1 and 2 into Chapter 1, and then he had a
nunber of other suggestions throughout the report that
wer e consi dered.

COW SSI ONER  GAZI ANC. This is Gaziano.
Just a point of clarification to Conmm ssioner Yaki.
Wo are you concerned about working on it? I
certainly sent in typos and things at various tinmnes.
| certainly hope that the staff |ooked at those and
corrected sonme of those typos.

What is the focus of your question?

COW SSI ONER  YAKI : | was sinply asking
who other than direct staff, excluding special
assistants, from that notion, worked on the report
after t he comment peri od provi ded to t he
Conmi ssi oner s.

STAFF DI RECTOR DANNENFELSER: | believe
some of the Comm ssioners have consultants that they
presumably consulted with during the course of --

COW SSI ONER YAKI:  No, | amtal king about
after the comment peri od.
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COW SSI ONER HERI OT:  When was t he comment

peri od?

COW SSI ONER YAKI: It was due -- Wen was
the comment period closed? | think it was like -- It
was like -- It was about a nonth ago. It was before

the | ast neeting.

COMM SSI ONER  HERI OT: Really, | didn't
know there was a close to the coment period. " ve
been working on this thing the whole tine.

COW SSI ONER  GAZI ANC Well, again ny
tenporary special assistant that you so graciously
approved has provided ne with a lot of information
but | think that is excluded fromyour question, isn't
it?

COW SSI ONER  YAKI : Yes. It is not
whet her they provided you with information. It is
whet her any of them worked directly with staff after
the comment period. Sinple question.

VICE CHAIR THERNSTROM Vell, again |
don't know the answer. So, M. Staff Director, you
need to answer that.

STAFF DI RECTOR DANNENFELSER: | believe
the coments we received from Ken Marcus, for

i nstance, were received during that period, and he was
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VI CE CHAI R THERNSTROM  During the conment

period? |Is that what you are sayi ng?

STAFF DI RECTOR DANNENFELSER: Yes. I
believe that was up until, 1 believe it was August
22nd. So we had comments fromhimprior to that, and
| am not aware of other information.

COW SSI ONER YAKI :  There were no comments
by M. Marcus after that period or assistants or
rewiting by M. Marcus after that period?

STAFF DI RECTOR DANNENFELSER: | don't
believe so, no. He sent in his comments at the end of
that peri od, and then we considered them and
i ncorporated them

COW SSI ONER  YAKI : So nor were there any
coments or assi stance given by special assistants.

COW SSI ONER GAZI ANO.  Again, | amtrying
to «clarify your question. Whet her | conveyed
information or ny special assistant, ny tenporary
consultant acting as special assistant conveyed them
why is that an issue?

COMW SSI ONER  HERI OT: Yes, I don' t
understand this notion that there is like a closed
period where we are not supposed to give comments
anynore. | had no know edge of that.

COW SSI ONER  YAKI : That has al ways been
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t he case.
COW SSI ONER HERI OT: Well, if so, | am

very happy to amend that rule right now

COW SSI ONER  YAKI : W should, but |
under st ood - -

COW SSI ONER HERI OT: | would nove to --
If you are taking that position, | would be happy to

change that rule during this neeting.

COW SSI ONER  YAKI : W cannot change a
rule retroactively.

VICE CHAIR THERNSTROM Hold on a m nute,
M chael. Mchael, hold on. | have a question for the
Court Reporter. Are you okay that people are not
giving their names? Can you now identify voices? The
guestion for the Court Reporter.

COURT REPORTER: | am doing pretty well.
| will interrupt if | have any problens, if you need
me, it will take a few seconds to get on the |ine.

VICE CHAIR THERNSTROM Fi ne. | just
wanted to know if you were okay, because people are
dropping the identification. Conmi ssi oner Yaki, you
were tal king. Go ahead.

COW SSI ONER YAKI :  Conmi ssi oner Yaki was
simply stating that this has been a rule that | have
followed and been dealing with for the past three
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years on the Comm ssion.

My understanding was that it was a rule
designed to end the volleying back and forth and nove
to produce a final report that the Conmm ssioners who
t hought that they had had up to the comment period
woul d not be blindsided by huge chunks of revisions by
ot her Conm ssioners after the fact.

So if what | am hearing is that the Staff
Director accepted changes and revisions and conments
from Conm ssioners outside the August 22nd deadline,
that is indeed news to ne.

| nean, what Conmm ssioner Heriot proposed
in her anmendnent is perfectly proper, and that is
received publicly and were able to look at it and
understand what the changes were at that tinme, but
this docunment was not nmeant to be a noving target for
an unindefinite period of time; and if that is not the
case, | would like the Staff Director to please
explain or relate to us those who did abide by the
August 22nd deadline, what cane in and what changes
were made based on comments from Conm ssioners after
that period of tine.

COW SSI ONER  GAZI ANO Conmi ssi oner Yaki ,
this is Conmm ssioner Gaziano. | just wanted to sort
of clarify again what | hope you are not concerned
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about, and that is it certainly nakes sense to ne that
we are urged by staff to get the bulk of our conmments
in by a particular tine. OQherwise, | don't see -- It
is very difficult for them to create an orderly
process; and | assunme that that was when the bul k of
comments were received. But | continued, certainly,
to study it.

As you know fromthe record we recreated,

nmy consultant acting as special assistant, | don't
think, was even hired until after that tine. He has
nostly been reporting to me, but | think at tines I

suggested that he share sonme thoughts wth other
speci al assistants.

Those other special assistants my have
shared them with Commi ssioners. | don't know whet her
ot her Conmi ssioners then shared themw th staff. Some
of these were in the nature of typos.

| certainly hope you don't think that
further input is outside the productive use of our

time and experti se.

COW SSI ONER  YAKI : Typos are typos,
Conmm ssioner, | have no issue wth.
COW SSI ONER HERI OT: This is silly.

There is no rule that says you can't continue to give
comments. There's just the convenience of the staff.
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COW SSI ONER YAKI: No, there is a rule.

COW SSI ONER HERI OT:  And the conveni ence
of the staff has to do with whether or not we get the
draft out on tine.

COW SSI ONER  YAKI : Conmi ssi oner Heri ot
there is a rule.

COW SSI ONER HERI OT: The draft is out on

COW SSI ONER YAKI: There is a rule.

COW SSI ONER  HERI OT: This is all very
noot, and let's go on.

COW SSI ONER YAKI: There is a rule.

COW SSI ONER  HERI OT: W are trying to
turn out a decent report.

COW SSI ONER  YAKI : We adopt these rules
for a specific reason.

COW SSI ONER HERI OT: Not for the reason
that you are specifying.

COW SSI ONER YAKI: This was adopted by a
majority --

COW SSI ONER  HERI OT: W are adopting
these rules for the convenience of the staff, so that
the staff may turn out a report on tine, so that we
can then get our second report out on tine, as
required by the | aw
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COW SSI ONER  YAKI : You are a mmjority.

You are a najority.

VI CE CHAIR THERNSTROM  Look, there is no
possibility that that conversation was properly
recorded by the Court Reporter, because you were both
tal king at once.

COW SSI ONER  YAKI : Exactly, and that is
why | didit.

VICE CHAIR THERNSTROM And none of us
could follow it, and this tel ephonic neeting cannot be
conducted that way. It is inpossible for us to have
an orderly neeting with that kind of back and forth.

COW SSI ONER YAKI: Wl |, Conm ssioner --

VICE CHAIR THERNSTROM Hold on a m nute.

M. Staff Director, there is -- | think we need a
clarification here on what is permtted and what is
not permtted after that deadline expires, because a

nunber of us have continued to stare at this docunent.

| will at this neeting -- Qoviously, |
have not circul ated before hand. I will have sone
suggestions for tiny little revision. There is

not hi ng substanti ve.

COW SSI ONER GAZI ANO Madam Vice Chair,
this is Gaziano. | just respectfully request that the
Staff Director could say what he understood the rules
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to be or may understand, if he has an opinion, but we
are the ultimate interpreter of our own rules.

VI CE CHAI R THERNSTROM | under st and.

COW SSI ONER GAZI ANO | don't know that
it is up at this point to go through that, but | wll
be clear with Conm ssioner Yaki, that sone of the
matters that | comunicated were not significant in
any way, and | suppose other -- but they were not just
typos. | said that nmany of them were typos, and that
is certainly the type of thing I hope we all were
conmmuni cat i ng.

If we noted a substantive error but not a
big one -- a chart didn't add up to 100 percent -- |
certainly hope people would have continued to
comuni cat e those kind of concerns.

COW SSI ONER YAKI :  Conmi ssi oner -- Madam
Chair, this is Conm ssioner Yaki. Before the Staff
Director answers, perhaps you would help out with this
response, and that was what | was trying to convey to
Conmi ssioner Heriot before she attenpted to shout ne
down.

It had to do with the fact that these were
rul es promulgated by the majority when I first cane on
the Conm ssion three years ago to protect against
abuses in the statutory report process that they
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perceived were -- they were the victinms of during
prior iterations of the Comm ssion.

It was designed to ensure that at sone
point the ball stopped rolling, stopped work on it,
and that there were no sort of conplete rewites done
by Conmmi ssioners in the najority of the tinme, so that
the mnority had no idea that additional information
was being circulated and witten into a report at that
tinme.

These were rul es t hat Conmmi ssi oner
Braceras and the Braceras Subcommttee and |, which |
t hi nk Commi ssi oner Kirsanow and Conmm ssi oner Reynol ds
are very famliar wth, pronulgated to basically
create sone order for the process, rather than have a
rolling draft that some Conmm ssioners were unaware of.

Now there is nothing that prevents soneone
from at a neeting, introducing new sections or
revisions in a public, transparent nmanner that allows
full and robust discussion about it, but the point of
havi ng the deadline was not silly at all.

It was to, in effect, put a brake on what
was perceived as an abuse by a prior Conm ssion of the
statutory report process and the rights of the
mnority at that tine; and ironically, the rights of
the mnority at that tinme were expressed by the then
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majority that was extant at the tine that | assumed ny
Conmi ssi onership in February of 2005, and these rul es,
| think, canme into effect later in the spring of that
year, |led by Comm ssioner Braceras.

So | want to nmeke sure that that
background is given, because these were not silly, and
t hese were not whatever. Typos, | have very little
problem wth. Subst antive issues, | do. I think
substantive issues should be brought up separately at
the tine that the report is debated and discussed by
the Comm ssion, that there is conplete transparency
for the project, rather than having the mnority have
to go through and try and pick out what el se changed
other than what they knew of in the course of the
draft.

COW SSI ONER GAZI ANO. Gaziano again. |If
| could just maybe try to ask a different question

that m ght hel p.

VI CE CHAIR THERNSTROM | would like to
respond.

COW SSI ONER GAZI ANO  Let ne just make ny
little point. | certainly hope they al so nade other

substanti ve changes that were in the order of m stakes
that aren't just typos, but if your concern is did
ot her comm ssioners see drafts that you didn't see,
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why don't you just ask that question. So I wll. |

don't think so.

D d t he Staf f di rector circul ate
subsequent drafts to sonme Conm ssioners that weren't
shared with all Conm ssioners?

COW SSI ONER HERI OT:  Not to ne.

COW SSI ONER GAZI ANG: | don't think so.
VICE CHAIR THERNSTROM Conmi ssi oner
Gaziano, | would like to respond to Conm ssioner Yaki

here, and then the Staff director can weigh in as
wel | .

Look, | don't think deadlines are silly.
| amtotally in agreement with you. | renenber well
having joined this Conmm ssion in January of 2001. I
renmenber the history of abuse of this process.

| ama process person in general. So | am
very synpathetic to what you are saying. W' ve got
rules. They were adopted. | want them foll owed.

If we have had a rolling draft here, that
is one -- That is a question that we need an answer
from The question is, do we have -- Have we had a

rolling draft, and I would like to hear fromthe Staff

Director on that. 1Is that an accurate description?
STAFF DI RECTOR DANNENFELSER: | don't
think so. This is the Staff Director. It took |onger
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for the staff +to incorporate the nmany changes
requested by the Conm ssioners. So that is why it was
ultimately sent out on Septenber 23rd, this final
version that is before the Comm ssion today.

So the Conm ssioners were all given an
opportunity to nake sure that every Conm ssioner had
an opportunity to submt comments by August 22nd, and
| believe that other things that cane in in the
nmeantine were in the nature of technical changes, but
staff certainly continued to consult with other staff
intrying to find ways to inprove the report.

There were various concerns that were
expressed by the Conm ssioners, and sonme wanted sone
very substantive changes to the report. Conmm ssioner
Gazi ano's point during the comment period, of course,
that we do sone outreach and a legal expert on
religious liberty to nake sure that we are citing
these cases properly, and then we decided that Ken
Marcus would be a good person, both because he is a
religious liberty expert, and he is also famliar with
t he procedures of the Conm ssion.

So that was one of the types of outreach
that we did, and of course, that was very nuch above-
board, and his comments in their entirety were shared
with all of the Conm ssioners.
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VI CE CHAI R THERNSTROM So, Conm ssi oner

Yaki, what | am hearing here is, nunber one, | amin
total agreement with your point, but nunber two, the
rules that we set in place have not been vi ol at ed.

Does that -- Can we close the matter there

and nove on or is there sone problem that you think

needs further discussion here, because | will
absolutely stick with you if | think rules have been
vi ol at ed. I do not hear any information that would

| ead ne to conclude that that is the case.

COW SSI ONER YAKI:  Fine. Mve on

VI CE CHAI R THERNSTROM Ckay. So let us
nove on.

COW SSI ONER  YAKI : But | thought the
guestion needed to be asked.

VI CE CHAI R THERNSTROM Ch, that's fine.
It's fine.

COW SSI ONER  YAKI : | don't think that
these rules are silly.

VI CE CHAI R THERNSTROM No, | don't think
they are silly in the slightest. W worked |ong and
hard on fashioning them The Braceras group was very
responsi ble in doing so, and they responded to a rea
defect in the processes by which the Comm ssion
fashi oned these statutory reports.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30
So | amtotally synpathetic with what you

are sayi ng.
| just don't hear any violation of those rules. But I
thank you for raising the question. | think it was an
i nportant one to raise.

Al right. Were are we here?

STAFF DI RECTOR DANNENFELSER: | guess the
Conmi ssion has adopted Conmm ssioner Heriot's notion
with the package of anmendnments, and there are other
Conmi ssi oners who apparently had amendnents that they
woul d |i ke to have considered to Part A

VI CE CHAI R THERNSTROM Ri ght.
Conmi ssi oner Gaziano, and | have nyself some proposed
anendnent s. Conmi ssi oner Gaziano, do you have sone
proposed anendnents that you would Iike to bring up at
this tine?

COW SSI ONER GAZI ANO: Do we want to vote
first on Gail's, or have we?

COW SSI ONER HERI OT: | think there were
no obj ecti ons.

VICE CHAIR THERNSTROM There were no
obj ecti ons.

COMM SSI ONER  GAZI ANO, Ckay. Vell, then
to Part A | have several nore on findings and
recommendati ons, but --
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VICE CHAIR THERNSTROM Fi ndi ngs and

recommendations are Part B.

COMM SSI ONER  GAZI ANO, Ri ght. I
understand. | amjust warning that is where | will be
heavily invol ved, but on page 25, the | ast sentence on
that page, the lack of grievances filed under this
category seens odd. | don't know that we have a basis
for saying that, and | would Iike that to be struck.

VI CE CHAI R THERNSTROM | haven't gotten
to that page yet.

STAFF DI RECTOR DANNENFELSER: Madam Vi ce
Chair, there is sonme concern anpong the staff whether
we went through the procedures to make sure that we
adopt ed Conmi ssioner Heriot's friendly anendnent. So
if we could have a second to her notion.

VICE CHAIR THERNSTROM | had seconded,
and | believe sonebody el se had.

COW SSI ONER HERI OT: | thought Pete did.

VICE CHAIR THERNSTROM Conmi ssi oner
Ki r sanow di d.

STAFF DI RECTOR DANNENFELSER: That's
right. Conmi ssi oner Kirsanow. Ckay. Al right.
Thank you t hen.

VI CE CHAI R THERNSTROM Yes. Ckay, page
25. Look, the pagination of mne is slightly off, |
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di scovered, in going through it this nmorning with Tim
Fay. What paragraph are you tal ki ng about?

COMM SSI ONER  GAZI ANC, I have two
different -- I'msorry, | have two different versions,
and it is Chapter 25 in mne.

VI CE CHAI R THERNSTROM  You nean page 25?

COW SSI ONER  GAZI ANO, I'"m sorry, yes,
page 25. Let ne see.

COW SSI ONER  YAKI : Wil e Conmi ssi oner
Gaziano is doing this -- Commssioner Yaki -- as a
point of order, Staff Director, is the hardbound
version different than the e-mail version?

STAFF DI RECTOR DANNENFELSER: No, | don't
believe so. Unless there is sone hardware
installation that people have that would cause it to
shift, but not a |ot.

COW SSI ONER  YAKI : Because on ny e-nail
one, which | am working off right now, several parts
of the report were highlighted or had sone gaps in
there, and | didn't know if those had been changed or
not .

STAFF DI RECTOR DANNENFELSER: There were a
few instances, | believe, with footnotes where there
were sone things highlighted, and staff was working to
correct those.
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COW SSI ONER YAKI :  Ckay.

COW SSIONER GAZIANO Mne is right after
the -- Page 25 in mne is the page after Table 2. 4.

VI CE CHAI R THERNSTROM Yes. kay, |'ve
got that, and what paragraph?

COMM SSI ONER  GAZI ANO It is the |ast
paragraph on ny page 25. It begins "GCeneral
Gi evances defined by BOP."

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER  GAZI ANO. Then "The |ack of

grievances filed" -- See, it seens odd to sone author.
|"mnot sure that -- and | don't really care that nuch
about this one. There is another one that | feel
stronger, but | don't know that it needs our

commentary in this respect.

VI CE CHAIR THERNSTROM | agree with that.
| would like to strike that sentence. Anybody got any
problemw th striking that sentence?

STAFF DI RECTOR DANNENFELSER:  Conmi ssi oner
Gazi ano, could you just repeat the sentence that you
are noving to strike?

COW SSI ONER  GAZI ANO They are talking
about -- The previous sentences are tal king about the
| evel of clains for religious rituals, and then the
sentence | want to strike says, quote, "The |ack of
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grievances filed under this category seens odd."

STAFF DI RECTOR DANNENFELSER:  That is the
very | ast sentence on page 25.

VI CE CHAI R THERNSTROM Yes. So do you
have a second for your notion?

COW SSI ONER HERI OT:  Second.

STAFF DI RECTOR DANNENFELSER:  Conmi ssi oner
Heriot, second. Vice Chair, | amsorry | interrupted
you. Let me turn it back to you.

VI CE CHAIR THERNSTROM | was just saying
| had already seconded by, in effect, saying | want
t hat sentence struck as well.

kay. Comm ssioner Gaziano, you got nore
suggesti ons?

COMM SSI ONER GAZI ANO.  Yes.

STAFF DI RECTOR DANNENFELSER: Vice Chair,
should we do those -- Should we vote on that

particular strike?

COW SSI ONER HERI OT: Hear i ng no
obj ecti on.

VICE CHAIR THERNSTROM Hearing no
objection, we are striking that sentence. Anybody
obj ect? No.

COW SSI ONER HERI OT: W are anending the
main notion to include striking that sentence.
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VI CE CHAI R THERNSTROM Vell, okay. W

are amending the main notion. | was going to just go
t hrough the Gaziano ones and have a notion to accept
them but that's fine.

COW SSI ONER HERI OT: Yes, but then each
one of themjust anmends the main notion.

VI CE CHAI R THERNSTROM  Yes. Ckay, we are
anending the notion to strike that sent ence.
Conmi ssi oner Gazi ano?

COW SSI ONER GAZI ANO It was page 97 of
the printed version. It is page 99 of another one,
but the bound version, 97, conclusion to Chapter 4.
So it is the very last part of this before findings
and recommendati ons, the second to |ast bullet.

| would strike that bullet. It rmakes
sense to ne that --

VI CE CHAIR THERNSTROM Pl ease read it out
| oud for the Court Reporter.

COW SSI ONER GAZI ANO: | would strike the
second to last bullet, and it says, "The Departnent of
Justice has not evidenced a high level of activity on
behal f of plaintiff clains other than to defend the
Constitutionality of the statute.”

That could be, | think, msread. | think
| know what the drafters intended. It certainly makes
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sense to ne, if prisoners find |awers, volunteer
| awyers to defend them that the Justice Departnent
woul dn't feel the need.

The Justice Departnment is a rather unique
and al nost exclusive authority to defend the
Constitutionality of the statute. It may make it | ook
to sonmeone like they are putting disproportionate
resources in that kind of defense, but it will be read
by some, | think, in an inappropriate way.

COW SSI ONER  HERI OT: Yes, | agree wth
that. W wouldn't expect the Department of Justice to
be intervening in these cases. They are really not --
You know, that is not what they do. These cases are
i ndi vidual prisoner versus state prison or state
prison workers.

VI CE CHAI R THERNSTROM  And your notion is
to sinply, Comm ssioner Gaziano, to sinply strike that
bull et point entirely?

COW SSI ONER  GAZI ANO. That is correct.
The chart speaks for itself. It provides us
sufficient information.

COW SSI ONER HERI OT:  Second.

VI CE CHAIR THERNSTROM | was going to
say, Comm ssioner Heriot, are you seconding it?

COMWM SSI ONER HERI OT:  Yes.
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VICE CHAIR THERNSTROM Ckay. Any

objection to doing that, to striking that bullet
poi nt ?

COMM SSI ONER  GAZI ANO And I wll nove
|ater to strike the corresponding part of the findings

in this regard.

VICE CHAIR THERNSTROM Vell, that is
fine.

COW SSI ONER HERI OT: Vi t.

VICE CHAIR THERNSTROM W are holding
t hat . Ckay, Comm ssioner Gazi ano. Wl |, hearing no

objection, we are striking that bullet point.

COW SSI ONER  HERI OT: Anmending the main

not i on.

VI CE CHAIR THERNSTROM  Anendi ng the main
not i on.

COW SSI ONER YAKI: Hang on. | object. |
obj ect .

VI CE CHAI R THERNSTROM kay. W have got
one objection here, and Comm ssioners Gazi ano,

Kirsanow, Heriot, Taylor and nyself agree to strike
that bull et point.

COW SSI ONER HERI OT: Wl |, we have to do
it by nane. You have to do a roll call. That's your
rul e.
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VICE CHAIR THERNSTROM R ght . Okay,
t hanks.

Conmi ssi oner Gazi ano?

COMM SSI ONER GAZI ANO:  Aye.

VI CE CHAI R THERNSTROM  Ki r sanow?

COMM SSI ONER KI RSANOW  Yes.

VI CE CHAI R THERNSTROM  Heri ot ?

COMWM SSI ONER HERI OT:  Aye.

VI CE CHAI R THERNSTROM  Yaki ?

COMM SSI ONER YAKI @ No.

VI CE CHAI R THERNSTROM  Tayl or ?

COMM SSI ONER TAYLOR:  Yes.

VICE CHAIR THERNSTROM And | vote yes as
wel | . So we have five Ayes, one Nay. The notion

passes. Ckay, Conmm ssioner Gazi ano.

COW SSI ONER GAZI ANC:  No further to offer
at this tine.

COW SSI ONER HERI OT:  Cal |l the question on
the main notion.

VI CE CHAI R THERNSTROM  Par don ne?

COW SSI ONER HERI OT:  Cal |l the question on
the main notion.

VI CE CHAI R THERNSTROM  No, because | have
some suggestions.

COW SSI ON HERI OT: Oh, |'m sorry. ' m
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sorry.

VI CE CHAI R THERNSTROM  Ckay, on the very
first page of Chapter 1, Introduction and Overview, I
think this is sinply a reader friendly suggestion for
change and, obviously, it is a notion on ny part.

On the third paragraph of the first page -
- that is the paragraph right above Methodol ogy --
where there is a list, it says, "The Comm ssion
studies the processes through which prisoners seek
redress for religious discrimnation at four |evels.”

| want bullet points before each one of
t hose | evels. It will just be a friendlier reading,
easi er reading for people.

And with the sanme point with the first

par agr aph under Met hodol ogy. | would like to have
this list in the form of bullet points, and in
addi ti on, I don't like the word time frames,

gualitative and quantitative data of various types and
tine franmes. We don't need tine franes.

So that is ny first notion, and does
anybody want to second that?

COW SSI ONER HERI OT:  Second.

VI CE CHAI R THERNSTROM  Anybody object to
creating sone bullet points there just sinply for

easi er reading? Hearing no objection --
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STAFF DI RECTOR DANNENFELSER: Madam Vi ce

Chair, you are striking the words "and tine franes" as
wel | 2

VI CE CHAIR THERNSTROM Yes. Just put
"qualitative and quantitative data of various types
and at various tines," | guess it goes. | don't like
-- | happen not to like this word tine franes.

COW SSI ONER GAZI ANO | struck the sane
nysel f, Madam Chairman. Thank you for offering.

VI CE CHAI R THERNSTROM kay, so we need
to vote on those bullet points. It has been seconded,
t he notion. Then is there any objection to turning
those two paragraphs into bullet points? Heari ng
none, that notion passes.

The second page, and |'m not going to have

a lot of these, |I prom se. The second page, the first
-- no, second sentence after "Incidents of alleged
religious discrimnation”, "The Conmm ssion requested

data on religious grievances from several prisons

including a few each of" -- no, this is too awkward,
"including federal, state and privately nanaged
institutions and two jails". W don't need "a few
each of". | just want to strike that --

COW SSI ONER  GAZI ANO Gazi ano, second,

you' re readi ng nmy m nd.
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VI CE CHAI R THERNSTROM  Ckay, so that is a

stylistic change of striking "a few each of". Anybody
got an objection to that, any discussion necessary?
Hearing none the notion passes unani nously.

Ckay, going onto page 29 --

COW SSI ONER  YAKI : | abstained from the
| ast vote.

VI CE CHAI R THERNSTROM l"msorry. Court
Reporter, we have an abstention fromthe |ast vote on
striking those two words.

COW SSI ONER  YAKI : | keep flipping back
and forth between nute and | sonetines flip the wong
sw tch.

VI CE CHAI R THERNSTROM Al right, does
that nmean | now have to have a roll call?

COMM SSI ONER HERI OT: No, it's still not
an obj ecti on.

COW SSI ONER  YAKI : You can just note
t hat .

VI CE CHAI R THERNSTROM Ckay.
Conmi ssi oner Yaki has abstai ned. kay, this is just
t ypos. You've got a list, starting on page 28 of
exanpl es of grievances and a list of allegations. The
end of the list on page 29 after eight -- no, just
before eight, there's an and after -- no, |I'm sorry,
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just before nine there's an and after the sem col on.
That and should be struck and there should be an and
instead before the nuneral 10. This is on the top of
page 29. This is just grammatical and then at the end
of religious prograns, there should be a period.

COMM SSI ONER  GAZI ANO. Madam Chair, |
certainly agree. This is Gaziano, | certainly agree
with the change but | was going to try to offer or
suggest that soneone offer a notion. There are many
other |little ones | noticed, but that we would
aut horize the staff to make such granmatical and typo
corrections. Style changes nmay be debatable but woul d
t hat nove things al ong?

VI CE CHAI R THERNSTROM No, Conmi ssi oner
Yaki, 1've got alnost nothing nore. Wy don't we just
go through them

COW SSI ONER  GAZI ANO. Ckay, but then |
would like to offer that notion anyway so that we know
that --

COW SSIONER HERIOT:  |'ve got one witten
down for this, so we can get to it after we adopt
Section A It's nost inportant that we get to the
Section A question before one of us croaks.

COW SSI ONER  GAZI ANO. Ckay, go ahead,
sorry.
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VI CE CHAI R THERNSTROM |'m sorry.

COWM SSI ONER  GAZI ANO. I'1l  offer the
notion |ater.

VI CE CHAI R THERNSTROM  Ckay. \Were were
we? Did we have a vote on that change?

COW SSI ONER HERI OT:  One of the ones that
you just nmentioned is this one at the top of page 29,
| got that but | didn't get it quite right. | forgot
to strike the and before 9, but | did get the fact
that it ends in a semcolon, and there's no and before
10.

VI CE CHAI R THERNSTROM | thought you had,
yeah.

COW SSI ONER HERI OT: So we just need to
stri ke the and.

VI CE CHAI R THERNSTROM Strike the and.
Any objection to striking the and before 9 and putting
in and before --

COW SSI ONER  HERI OT: | got that part.
Al'l you need to do is strike the and.

VI CE CHAI R THERNSTROM Ckay, very good.
Any objection? |If | hear none, the notion passes.

COW SSIONER YAKI: I'mjust -- record ne
as an abstenti on.

VI CE CHAI R THERNSTROM  Ckay, Commi ssi oner
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Yaki would, once again, like to be recorded as
abstai ning on that notion.
Page 40, the summary of Chapter 2 is

confusing to start that summary by saying "Chapter 2

exam ned". It's like wait a mnute, was Chapter 2
sonmething other than | just read? Is there a
reference back to a fornmer chapter which is -- it
should be "This chapter", so nobody gets confused.

It's a tiny stylistic change.
COW SSI ONER HERI OT: | second.

VI CE CHAI R THERNSTROM  Pardon ne?

COW SSI ONER HERI OT: | second that.

VICE CHAIR THERNSTROM | second that.
Any discussion on that? Instead of "Chapter 2
exam ned", we just have "This chapter exam ned". And

here is ny last one, on page 44, "The Departnent of
Justice's"

STAFF DI RECTOR DANNENFELSER: Madam Vi ce
Chair, did you ask if there were no objections?

VI CE CHAIR THERNSTROM "' m sorry. Are
t here any objections or abstentions?

COW SSI ONER  YAKI : [ 1 abst ai n.
Conmi ssi oner Yaki abst ai ns.

VI CE CHAI R THERNSTROM  Conmmi ssi oner Yaki
abstains once again. M. Court Reporter, we have one
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abstention here, Conmm ssioner Yaki. |"m sorry. I
apol ogi ze.

And on page 40 and this is ny |ast one,

it's summary -- no, |I'm sorry, page 44, "The
Departnment of Justice's Cvil R ghts Division", | just
wondered whether we -- "since the QJ Cvil Rights

Division CRD was established in 1957, I'd like to add
or make note or some way -- it was part of the 1957
Cvil Rights Act.

COMWM SSI ONER  HERI OT: That's in the
f oot not e.

VI CE CHAI R THERNSTROM  kay, is that good
enough for you?

COW SSI ONER  HERI OT: Yeah, it's good
enough for ne.

VI CE CHAI R THERNSTROM Al l right.

COW SSI ONER HERI OT:  That has to be aside

anyway.
VICE CHAIR THERNSTROM Al right, that's
the --
COW SSI ONER HERI OT: | changed, however,
in -- and ny notion changes the footnote to say it was

established by the Gvil R ghts Act rather than after
because it sounds like it sort of sprung up separate,
whi ch is wong.
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VI CE CHAI R THERNSTROM Yeah, and it is

wong. It should read, "It was established by".

COW SSI ONER  HERI OT: Yeah, it's in ny
notion, so it's okay.

VI CE CHAI R THERNSTROM kay, all right,
fine. Those are the end of nmy notions to slightly
append this docunent and | think they have all been
approved with sonme abstentions. So | think we can
nove on now to the Motion as -- to vote on the notion
as anended to approve Part A Any further discussion?

(No response.)

VI CE CHAI R THERNSTROM  Heari ng none, | et
me have a vote

STAFF DI RECTOR DANNENFELSER: Madam Vi ce
Chair, 1 think Tim Fay would like to speak for a
nonent .

VI CE CHAI R THERNSTROM  Sur e.

MR FAY: Pardon ne, Madam Vice Chair.
This is TimFay. D d you have sone concern about the

religious classifications and the l[imtations on that

dat a?

VICE CHAIR THERNSTROM Thank you very
nmuch. | did send that around to people and then
pronptly forgot about it. | do have -- | did have a

problemwith the religious classifications and | hope
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peopl e got ny suggestion with respect to that. I --

in other words, | was proposing a disclainer and here
I"m introducing it as part of the discussion of
approving Part Ain its entirety.

I circul ated a proposed di scl ai ner
regarding the religious classifications and | would
like to see it at the beginning of the report noting
that there are several inportant |imtations regarding
the religious affiliations categories, traditions,
practices, of prisoners which are used in this report.
D d everybody get ny e-nmail on that because otherw se
| will read the three points | nake.

COW SSIONER HERIOT: | see it. | got it.

VI CE CHAI R THERNSTROM | s there anybody
who did not get it and --

COW SSI ONER YAKI: | didn't get it.

VICE CHAIR THERNSTROM |I'm sorry, who is
this, Conm ssioner Yaki?

COW SSI ONER YAKI :  Yes.

VI CE CHAI R THERNSTROM  kay, well, let ne
just then run quickly through the points. Thr ee
points, first, "Prisoners' religious affiliations are

self-reported and as such, are not easily subjected to
verification against any external objective standard.
Indeed there is no wuniversally accepted objective
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definition of religious affiliation tradition or
practice".

Two, "Various federal, state and |ocal
authorities as well as individual prisons and jails
use different nethods of classifying the religious

affiliation of inmates."

Thi rd, "The br eadt h and scope  of
pri soners' religious affiliations and traditions
presented in this report has in sonme cases,

necessitated grouping simlar"”, quote unquote "simlar
religions together for the purpose of data analysis.
This is an inperfect solution and various authorities
di sagree on which traditions can be conbined into a
meani ngful I y", quote unquote, "simlar categories".

As an alternative we could say we've
addressed sone of these concerns by recomendi ng that
prisoners -- that prisons and the various prison
authorities A, "Standardize the categories of
religious traditions and practices and, B, inprove the
col l ection of these data".

COMWM SSI ONER  HERI OT: W can't vote on
that until we've voted on the rest of these.

VI CE CHAI R THERNSTROM No, we can't but
you know, we can --

COMW SSI ONER  HERI OT: But we can
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i ncorporate the first part now.

VI CE CHAIR THERNSTROM  Right, and so any
di scussion of this notion of mne that we have a
di scl ai mer at the beginning of the report?

COW SSI ONER HERI OT:  Second.

VICE CHAIR THERNSTROM You second it.
Any di scussi on?

COW SSI ONER  YAKI : This is Conm ssioner
Yaki. It seens to ne that we're wading directly into
the heart of the free exercise clause and |'ma little
worried about how we characterize what other people's
actions may be that in fact, nmay violate that clause.

So I'mgoing to vote no.

VICE CHAIR THERNSTROM Now, wait a
mnute. Explain that a bit further to ne. |'msorry
to take people's tine but 1'd like to understand the
point. That is all -- in my viewall | was suggesting
is, look, there are -- there are potential objections
to this report saying well, wait a mnute, there are
different nmethods of classifying religious -- the

religious affiliation of inmates. The data is |[imted
because there are -- because the religi ous
affiliations are self-reported and so forth.

Tell me again what a problem with saying
| ook, we understand it's a pre-enptive nove on our
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part. W understand the potential for some objections
here and we recognize that this is inperfect
i nformati on.

COW SSIONER HERIOT: | think the coment
goes nore to the optional conclusion than it goes to
the first part.

VI CE CHAI R THERNSTROM Al right, well
we're not going to discuss the optional conclusion at
the nmonment. How about just cross that out. How about
simply the three points in which we say -- in which we
infject a little nodesty into the report in terns of

you know, what we know and what we don't know?

COW SSI ONER YAKI:  Well, | don't see that
as a -- as a little point of limtation. | see that
as an inportant -- an inportant disclosure in the main

body that tal ks about, you know, that there -- that by
the fact that we are relying upon definitions or
categories created by these authorities.

COW SSI ONER  HERI OT: W're actually
giving this real prom nence, though, aren't we? W're
giving this -- we're putting this disclainer up front
so you should be especially happy with it.

COW SSI ONER YAKI:  Well, it depends where
-- | mean, there's up front and then there's -- |
don't think this is a three-point thing. | think this
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is much -- requires nuch nore prom nence than --

COW SSIONER HERIOT:  It's going to be at
the beginning of the report. That's as prom nent as
sonet hi ng can be.

VI CE CHAI R THERNSTROM | just want sone
academ c integrity here, Conm ssioner Yaki.

COW SSI ONER YAKI:  No, | know and | want
some academc integrity as well, but | just think that
just because you put sonmething at the front, doesn't
necessarily mean how you put it in the front is going
to doit. And | think it demands a | onger discussion
about the problematic data that we are forced to rely
upon based upon authority whose ability to interpret
the First Amendnent is suspect at best.

VI CE CHAI R THERNSTROM Wl | --

COW SSI ONER HERI OT: You should be all
the nmore for this then.

VICE CHAIR THERNSTROM Just a mnute,
because getting into an argument wth Comn ssioner
Yaki about whether he should or should not be for it

doesn't, it seens to ne, advance the di scussion here.

Commi ssi oner Yaki, is there -- and then |
have a question for the staff director on -- a
procedural question. Wuld you feel -- | nean, is

there a formin which you could put this that nakes
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this point that you would be nore confortable wth
and | realize you're going to say, "I can't do it on
the spot, this mnute". And so then ny -- the

guestion goes to the staff director, is there a way of

kind of holding this -- the exact formulation of this
di scl ai ner.

COMM SSI ONER  YAKI : I nmean, I will
probably do it in ny defense. | don't want to waste
any nore tinme. | just wanted to raise it as an issue

that | have as concern about. The way that you choose

to deal with it is how-- the majority chooses to dea
with it, is how you' re going to choose to deal wth
it. | think that if I went off on witing -- witing

a ganbit that that would delay the report and | don't
want to be associated with that.

So | just want to raise ny objections, the
reason for it, and nove on

VI CE CHAI R THERNSTROM Al l right, then we
will nove on. | was just trying to arrive --

COW SSI ONER  YAKI : No, | appreciate,
Conmi ssi oner Thernstrom your attenpt to incorporate
this in the process, but | think that ultimately it
woul d run into buzz saws from ot her Comm ssioners and
we' d be debating this and nauseam in which case, they
go back to your original anyway, so why bot her?
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VICE CHAIR THERNSTROM Al right. So |

need now -- and it has been seconded by Comnm ssioner
Heri ot . I need a vote on putting this disclainer at
the front of the report. Conmi ssi oner Yaki, you are

voti ng nay.

COW SSI ONER  YAKI : No, I'm going to
abst ai n.

VI CE CHAI R THERNSTROM  You' re abst ai ni ng.
Have | got yea votes fromall of the Conm ssioners?

COMM SSI ONER GAZI ANO.  Yea.

VICE CHAIR THERNSTROM Ckay, Court
Reporter, we have here five yeas and an abstention
from Conm ssioner Yaki on putting this disclainer, the
three points, at the front of the report. So, onto --
| think -- onto | believe what we need to do nowis to
approve the notion to accept Part A as anended.

COW SSI ONER GAZI ANO: Poi nt of order.

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER GAZI ANO | just want to nake
sure that my subsequent notion to authorize typo
corrections would not be out of order if we vote at
this tine.

COW SSI ONER  HERI OT: I think that's
right, isnt it?

VI CE CHAI R THERNSTROM  Absol ut el y.
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COWM SSI ONER  GAZI ANO kay, then I'm

willing to proceed.

VI CE CHAI R THERNSTROM | f anybody finds
typos, obviously, we don't want to end up with typos
inthe final report. ay, vote on Part A Wy don't
| start with you, Comm ssioner Yaki?

STAFF DI RECTOR DANNENFELSER: Madam Vi ce

Chair.

VI CE CHAI R THERNSTROM  Yeabh.

STAFF DI RECTOR DANNENFELSER:  This is the
staff director. | just wanted to point out the

Executive Summary would cone in Part A but the concern
there is that that should really be finalized after
the report is finalized and we know what the -- it
woul d incorporate the findings and recomendations.
So | believe we mght want to have an understandi ng
that the Executive Summary will be incorporated as the
Conmi ssion conpletes its work on this report today.

VICE CHAIR THERNSTROM Ckay, t hat
under standi ng should then be part of the package of
approval of Part AL W are expecting down the road,
an Executive Sunmary.

COW SSI ONER HERI OT: Are we going to get
an opportunity to approve or not approve of that
Executive Summary?
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VI CE CHAI R THERNSTROM | would hope so.

I's that correct, M. Staff Director?

STAFF DI RECTOR DANNENFELSER: | think we
could do that by notational voting.

VI CE CHAIR THERNSTROM Yeah, | nmean, |
really want to see what the Executive Summary | ooks
like. 1'msure other people do, too.

Any objection to that proposal, that we --
no, | put it as part of the notion to approve Part A
with the understanding that we will have a chance to
review that Executive Sunmary. So |et us have a vote
on this approving Part A

Conmi ssi oner Gazi ano?

COMM SSI ONER GAZI ANO.  Yes.

VI CE CHAI R THERNSTROM  Ki r sanow?

COMM SSI ONER KI RSANOW  Yes.

VI CE CHAI R THERNSTROM  Heri ot ?

COMWM SSI ONER HERI OT:  Yes.

VI CE CHAI R THERNSTROM  Yaki ?

COMM SSI ONER YAKI @ No.

VI CE CHAI R THERNSTROM  Tayl or ?

COMM SSI ONER TAYLOR:  Yes.

VICE CHAIR THERNSTROM And 1'm voting
yes, so we have once again five yea votes and this
time not an abstention but a nay vote from
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Conmi ssi oner Yaki .

COW SSI ONER GAZI ANO:  This is Gaziano. |
nove at this tine to authorize the staff to correct
not only typographical -- obvious typographica
errors, but also clear and obvious grammatical errors
that any of us mght point out to the staff or that
the staff nmay notice on their own and obviously,
m sspel lings and sim |l ar non-substantive corrections.

COW SSI ONER  HERI OT: Don't say non-
substantive because that includes stylistic things
that we mght not approve of. It should be
m sspel I i ngs, typographical errors, punctuation errors
and sinple and clear grammatical errors that can be
fixed without seriously changing the sentence.

VICE CHAIR THERNSTROM | agree with that
because --

COMM SSI ONER  GAZI ANO, That is a
clarification of ny notion.

COW SSI ONER HERI OT: And one nore, and
Bl ue Book errors.

COW SSI ONER GAZI ANO  Certainly. Be glad
to include that.

VICE CHAIR THERNSTROM Yeah, | agree
because sonething can be read as a substantive change
that is nmasquerading as a technical or other --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57
COW SSI ONER HERI OT: So as that notion

was contributed to by us, | would second that.

VI CE CHAI R THERNSTROM kay, all right.
So wait a mnute. Wasn't it your own notion?

COW SSI ONER GAZI ANO It was ny noti on.

VICE CHAIR THERNSTROM Ch, it's your
notion, yes, okay. kay, and you're accepting the
rewiting of that notion.

COMM SSI ONER GAZI ANO.  Yes.

DI SCUSSI ON OF PART B

VI CE CHAIR THERNSTROM  Ckay. W need to
vote on that. Any objections to that? Hearing none,
it has been approved. So Part A is approved, let us
go on to Part B, which as distributed in draft formto
the Conmi ssion on Septenber 24'", 2008, contains the

Conmi ssion's findings and reconmrendati ons. Under this

notion the Conmssion will vote individually on each
finding and reconmendati on. Those findings and
reconmrendations receiving a ngjority vote wll be

included in the report with the vote tally and a
sentence explaining any opposition to the item that
has been voted on.

So Finding 1, can we have a notion that
the Conm ssion approve Finding 1 which reads as
fol | ows: "Conflicts over the exercise of religious
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liberty in prisons are inherently difficult even
intractable at tines. While incarcerated persons
mai ntain the right to exercise their religion, their
ability to do so is tenpered by the unique health,
safety and admnistrative concerns of state and
federal correctional institutions.

The First Anendnent, State Religious
Freedom Rest orati on Act s, G vil Ri ghts of
Institutional Persons Act and the Religious Land Use
and Institutional Persons Act or the Religious Freedom
Restorati on Act where federal prisoners are concerned,
toget her address the religious rights of prisoners and
the interests of the Anerican people in maintaining
order and ensuring safety".

And by the way, | forgot to point this
out, but the first tinme that | think it was RLU PA in
the draft we got was nmentioned. RLU PA was not -- the
full name of the act was not spelled out and needs to
be. And it needs to be identified. Anyway, so --

COW SSI ONER  HERI OT: | had a potenti al
amendnment to this one.

VI CE CHAI R THERNSTROM  Yes, okay.

COW SSI ONER GAZI ANC:  And | do, in turn.

VI CE CHAI R THERNSTROM kay, so first |
nove that we accept it. |Is there discussion and then
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we'll have -- is there a second and then we'll nove
onto the -- can | hear a second on it?

COW SSI ONER GAZI ANO Second and then |
suppose we can nove to anend.

VI CE CHAI R THERNSTROM  Yeah, absol utely.
Any changes, discussion or questions regarding this
notion. So, Conm ssioner Heriot?

COW SSI ONER HERIOT: | wanted to add the
Prisoner Litigation Reform Act, (PLRA), in parenthesis
to the list of statutes and | would also like to add
the words, and renedies after religious rights, so
that it would read "religious rights and renedi es for
prisoners", because | think part of the point that
we're making in this report is that the two go
t oget her.

VI CE CHAIR THERNSTROM Yes, so you're
tal king about the |ast sentence where the |ast part of
the last sentence together address the religious
rights and renedies.

COW SSI ONER HERI OT: Yeah, and in the
litany of statutes include the Prisoner Litigation
Ref orm Act (PLRA).

VI CE CHAI R THERNSTROM Ri ght, right. Do
we have a second for that notion? I'Il second it.
Any discussion of that notion? | s there unani nous
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approval or have we got sone dissents or --

COW SSI ONER YAKI :  Conmi ssi oner Yaki will
abst ai n.

VI CE CHAI R THERNSTROM  Conmmi ssi oner Yaki
abstains and we have five yeas on that. Ckay, any
ot her discussion of this first finding?

COW SSI ONER GAZI ANOC: | nove to anend it
further in two mnor respects. |'d rather substitute
in the second sentence "the right to practice their
religion", since |l think that --

VI CE CHAI R THERNSTROM  Rat her than --

COW SSI ONER GAZI ANO  -- the lay reader
particularly the lay readers wll pay attention to
this. Certainly, no one is trying to tell prisoners
what they can, you know, say in their prison cells.
It's really the -- or think. It's really the
practices that's at issue. My, | think, other
suggestion is in the |l ast sentence after "the rights",
and we've now added "and renedi es of prisoners and the
interests of", | would like to add "prison officials
and the American people".

A lot of the safety concerns at issue are
primarily for the protection of prison officials and
secondarily to the Anerican people.

COW SSI ONER HERI OT: Questi on. Haven't
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we used the word "practice" in a nore narrow sense?

VI CE CHAI R THERNSTROM | was going to say
t he same thing.

COW SSI ONER  HERI OT: In other parts of
the --

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER GAZI ANO Par don?

COW SSI ONER HERI OT:  Haven't we used the
word "Practice"” in other parts in this report in a
nore narrow sense than you nean, so that we'll have a
confusing conflict between what practice nmeans?

COW SSIONER GAZIANO | will yield if you
all feel strongly. | think that in the -- this
particular sentence you're talking about the second
clause is their ability to do so. It's the practices
that are nostly I|imted by health, safety and
adm ni strative --

COW SSI ONER HERI OT: But we've used the
word "practice" in other parts of the report in a very

narrow sense that didn't include lots of the RLU PA

objections. | nean, that's one of our sub-categories
sonmewhere, | think.

COW SSI ONER GAZI ANO | thought that was
confusing all along but I didn't fight it there, so I

won't fight it here. Strike ny first suggestion then,
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if you all suggest otherw se. But | would ask your
consi deration for the second.

COW SSI ONER  HERI OT: Fine, for the
record, | agree with you that that word "practice" was
used in a weird way in the body of the report, but I
let it go and | don't think it would be a good idea to
now go back and --

VI CE CHAI R THERNSTROM W are not going
back to it.

COW SSI ONER GAZI ANO Ckay.

VICE CHAIR THERNSTROM W have a notion

on the fl oor.

COMM SSI ONER GAZI ANO ["11 wthdraw that
one.

VICE CHAIR THERNSTROM W have a notion
on the floor sinply to add "interests of" -- how did
you put it -- "prison officials"?

COW SSI ONER  GAZI ANO "Prison officials
and the American people".

VI CE CHAI R THERNSTROM "And the Anmerican
people” in the last --

COW SSI ONER HERI OT: | second that one.

VI CE CHAI R THERNSTROM Any di scussi on,
any further discussion? Any abstentions or nays?

COMM SSI ONER YAKI @ Yes.
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VI CE CHAI R THERNSTROM  Cormi ssi oner Yaki ,

you are what, which one?

COW SSI ONER YAKI :  Abst ai ni ng.

VI CE CHAI R THERNSTROM You are
abst ai ni ng. So one abstention, Conm ssioner Yaki,
five yeas and the notion passes.

kay, Finding 2; can | have a notion --

COW SSI ONER  GAZI ANO Do we now vote on
the finding as anended?

VI CE CHAI R THERNSTROM I"m sorry, we do.

Can we have a vote on the finding as anended? All

approve?

COMM SSI ONER GAZI ANO.  Aye.

VI CE CHAI R THERNSTROM  We've got -- let's
just put it the other way. Once again, any nays or

abstenti ons? Conmi ssi oner Yaki, you obviously have
ei ther an abstention or a nay.

COW SSI ONER YAKI : |' m abst ai ni ng.

VI CE CHAIR THERNSTROM  You' re abst ai ni ng
so Conm ssioner Yaki abstains and five yeas, am |
correct on that? |Is anybody else abstaining? Ckay,
nmoving on to Finding 2. Gbviously, the notion passes.

Finding 2, can | have a notion that the
Conmi ssion approve Finding 2 which reads as foll ows:
"Some two mllion persons are incarcerated in the
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United States with 93 percent of those located in
state and local correction facilities. The percentage
of prisoners professing non-Christian faith tend to be
| ar ger than their proportion wthin the non-
incarcerated adult population in the United States
aged 18 and ol der. Federal and state prisons have
encountered difficulty in recruiting chaplains for
these faiths, particularly Islam Therefore, prisons
rely heavily on religious contractors, volunteers and
faith based organizations to neet inmates' religious
needs. State prisons draw even nore heavily on the
service of religious contractors and vol unteers, than
do federal prisons but have less wuniform vetting
procedures for them The shortage of chaplains and
the resulting ©practice of prisons relying on
contractors and volunteers have" -- Ganmatik, no,
have is right -- "have ram fications for both inmates’
religi ous accommodati on and national security".

So can | have a notion to approve that and
there will be anendnents in the discussion period.
Can | have a notion --

COW SSI ONER GAZI ANO:  So noved.

VI CE CHAI R THERNSTROM  And a second, 1'1|
second it nyself. Any discussion? Wll, let nme start
out the discussion. Just a couple of granmatical
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things here. | don't like the sentence, "Federal and
State prisons have encount er ed difficulty in
recruiting chaplains for these faiths particularly
Islam. | would prefer a dash, "Particularly for the

adherents of the Islamc faith or", and then period.

"Ther ef or e, prisons rely heavily on religious
contractors,"” et cetera.
Then at the bottom |ast sentence, "The

shortage of chaplains and the resulting practice of
prisons relying", | would prefer, "at the reliance on
contractors”, instead of "relying", just in ny view
reads nore snoothly and yeah, it's just snoothing out
of the | anguage.

So | am noving that those two snal
changes be nade. They are just mnor changes in
wor di ng. They obviously have no substantive inport.

COW SSI ONER HERI OT:  Ckay.

VI CE CHAI R THERNSTROM Is there -- are
t here any objections or abstentions? Hearing none, it

i s approved unani nously. Any other discussion of this

finding? GCkay, can we have a notion to -- well, we
already had a notion to -- do we need another notion
now to approve it? W had a notion to -- | guess we
do as anmended. |Is that correct? Sonebody --

COW SSI ONER HERI OT:  We're still on 2?
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COM SSI ONER  GAZI ANO Yeah, that's
correct.

COW SSI ONER HERI OT:  Yeah.

VI CE CHAI R THERNSTROM  Yeah, okay, so we
need a notion to approve as anended Finding 2. | so
nove. |s there a second?

COW SSI ONER HERI OT: Second, although I
think that's the pending nmain notion anyway but --

VI CE CHAI R THERNSTROM  Par don ne?

COMM SSI ONER HERI OT: | think that m ght
be the pending main notion anyway. What ever, let's
just vote on it.

VI CE CHAIR THERNSTROM Let's just vote on
it. Any abstentions or objections to approving
Finding 2 as anended?

COW SSI ONER YAKI: | abstain.

VICE CHAIR THERNSTROM Ckay, Yaki
abstains and five Conm ssioners approve.

Finding 3, can | have a notion that the
Conmi ssi on approve Finding 3, which reads as foll ows:
"Rel igious grievances nake up a very small proportion
of all grievances filed in prisons regardless of
jurisdiction, federal, state or local. They nmake up a
simlarly small proportion of conplaints from or on
behalf of inmates to the US Commssion on Gvil

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

Rights. The types of religious grievances reported in
federal and state prisons are simlar.

The Federal Bureau of Prisons, the BOP
does not collect information on grievances in federal
prisons related to religious itens/literature and
religi ous groom ng/ head cover. These two categories
are anmong the nost comon bases for all RLU PA
litigation by state prisoners”.

So --

COW SSI ONER GAZI ANO  So noved.

VI CE CHAI R THERNSTROM  So noved. Second?
| will second it. Let's have any di scussion.

COW SSI ONER GAZI ANO:  This is Gaziano. |
woul d like to anend the reconmendation in two respects
and possibly a third if | hear any support for the
t hi rd. The phrase "from or on behalf of, inmates
to", | would substitute "filed wth" so the sentence
woul d essentially read --

VI CE CHAI R THERNSTROM  Yes, | under st and.

COW SSIONER GAZIANG.  "Simlarly a snall
proportion of complaints filed wth the US.
Conmi ssion on Cvil Rights".

COW SSIONER HERIOT:  I'm sorry, | m ssed
that, Todd. Wat did you say?

VICE CHAIR THERNSTROM He's just
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sinplifying it. He's saying --

COW SSI ONER GAZI ANO  The sentence woul d
read, "They make up a simlarly small proportion of
complaints filed with the US. Conmmssion on Gvil
Ri ghts".

VI CE CHAIR THERNSTROM We'd get rid of
all that fancy --

COW SSI ONER  GAZI ANO And the second
change | would suggest in the next sentence, "The
types of religious grievances reported” it should be
"by federal and state prisons”.

VI CE CHAIR THERNSTROM Yes, of course.
Yes.

COW SSI ONER  GAZI ANO. Ckay, there are
either grievances in or grievances reported by.

VI CE CHAI R THERNSTROM  Yeabh.

COMM SSI ONER  GAZI ANO. And if there's
support from others, | think the last two sentences
are kind of optional observations. ["m not sure |
support the recomendati on when we cone to it, but I
wonder if there's any support for, strong support for
those | ast two sentences.

COW SSI ONER HERI OT: Can we -- when we
get to the recomendation, if it fails to pass, then
we'll include in that notion, going back and striking
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the two sentences there.

COW SSI ONER  GAZI ANO That's fine wth

COW SSI ONER HERI OT: Because ot herw se we

wanted it here so we really can't decide at this

poi nt .

COW SSI ONER GAZI ANO  That's fine.

VI CE CHAIR THERNSTROM  All right, so you
-- at the nonent you have two notions. I's that

correct, Conm ssioner --

COMM SSI ONER GAZI ANO.  Correct.

COW SSI ONER HERI OT:  Two corrections.

COW SSI ONER  GAZI ANC Two corrections
which is a notion.

VI CE CHAI R THERNSTROM Yeah, which is a
not i on. Let's have a vote on those two corrections
whi ch are obviously, stylistic. Anybody abstaining or
opposed to those stylistic changes?

COW SSI ONER YAKI : |' m abst ai ni ng.

VI CE CHAI R THERNSTROM  Conmmi ssi oner Yaki
abstains and five Comm ssioners approve. So we need a
vote on Finding 3 then as anmended with the stylistic
changes. | nove we approve Finding 3. Have | got a
second t here?

COW SSI ONER HERI OT:  Second.
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VI CE CHAI R THERNSTROM  Any abstentions or

di ssents fromthe approval of Finding 3?

COW SSI ONER YAKI: | abstain.

VICE CHAIR THERNSTROM You abstain.
Conmi ssi oner Yaki abstains and five Conm ssioners
approve of Finding 3 with the stylistic changes we
have al ready voted on.

kay, Finding 4, can | have a notion that
the Conm ssion approve Finding 4, which reads as
follows: "lInmates professing non-Christian faiths are
nore likely than other inmates to make clains about
free exercise limtations in both federal and state
prisons. Muslim Jewish and Native Anerican nale
inmates acting” -- I'm not a lawer, "initiated the
| argest nunber of RLUPA cases studied by the
Conmi ssi on". kay, have | got a notion to approve
that finding?

COW SSI ONER GAZI ANO  So noved.

VI CE CHAI R THERNSTROM Il wll second it.
Any di scussion of that finding?

COW SSIONER HERI OT: | just wanted to say
for the record here that | think it was a m stake for
the report generally to refer to Native American
religions as Native Americans because a | ot of people
are going to be confused into believing that is a
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racial rather than a religious category but it's al
through the report and | didn't nove to correct it
el sewhere, so I'mnot noving it here.

COW SSI ONER  GAZI ANO. I  mght support
such a nove just because we didn't elsewhere, the
people are going to pay particular attention to the
recommendat i on.

COW SSI ONER  HERI OT: kay, if you can

come up with language, I'll support it, Muslim Jew sh
and --

COW SSI ONER  GAZI ANC Native American
religions.

VICE CHAIR THERNSTROM It doesn't nake
any sense.

COW SSI ONER HERI OT:  Yeah, it doesn't.

COW SSI ONER  GAZI ANO Ch, | see, and
i nmates who practice Native Anerican faiths.

COW SSI ONER  HERI OT: Mal e inmates,
there's too many words here.

COW SSI ONER  GAZI ANO. Vell, do we need

the male? | noved inmates before. Mislim Jew sh, |
don't know. Inmates -- well, okay, "lnmates", sorry
to do this on the fly, "lInmates who practice Mislim

Jewi sh, and Native Anerican faiths".
COW SSI ONER HERI OT: Fine, I'll vote for
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t hat .

COW SSI ONER GAZI ANO Al right.

STAFF DI RECTOR DANNENFELSER: Do you want
to keep nale inmates or just --

VI CE CHAI R THERNSTROM Vell, if that's
accur at e.

STAFF DI RECTOR DANNENFELSER:  Yes, it is.

COW SSI ONER GAZI ANO  Ckay, "Il keep --

VICE CHAIR THERNSTROM It has to be to in
t here then.

COW SSI ONER HERI OT: Yeah, although one
of the things that the original draft of the report
failed to do was point out, of course, that
overwhel m ngly inmates are nal e.

VI CE CHAIR THERNSTROM  Right, we've only
got the data for males. That shoul d be incl uded.

COW SSI ONER  GAZI ANO | suppose except
does it inply that fermale inmates of these --

VICE CHAIR THERNSTROM No, it just
inplies in nmy view at least, sinply that that is a
generalization we can nmake on the basis of the data we

have which sol ely concerns nal e i nnat es.

COW SSI ONER  GAZI ANO. | don't feel
strongly unless a few others do. | have one other
slight suggestion to ask you about. Instead of "nmake
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clainms”, | nmean, that's rather vague. Aren't we
t al ki ng about file conmpl aints or regi stered
conpl ai nts?

VI CE CHAI R THERNSTROM  Yes, we are.

COW SSI ONER GAZI ANO Thank you. | would
i ncl ude those two changes.

VICE CHAIR  THERNSTROM Ckay, SO
Conmi ssi oner Gaziano has noved that we nake two
changes. | nstead of nmake clains, you ve got -- tel
me agai n the exact words.

COW SSI ONER  GAZI ANC | believe file
conpl ai nt s.

VI CE CHAI R THERNSTROM File conplaints
and then give nme again the exact wording the second
change.

COMM SSI ONER  GAZI ANO. If we want to
include males, it would be, "Male inmates practicing
Muslim Jewi sh and Native American faiths, acting pro
se, initiated the largest nunber of RLUPA cases
studi ed by the Conm ssion”

VI CE CHAI R THERNSTROM Ri ght, okay, can
we have a -- any further discussion of this and if
not, can we have a vote on those suggested changes?
kay, hearing no further discussion, have we got any
abstentions or nay votes on this.
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COW SSI ONER YAKI :  Abst ai ned.

VI CE CHAI R THERNSTROM  Conmmi ssi oner Yaki
abstains and five comm ssioners approve unless | hear
differently fromany of the other conm ssioners. The
finding is approved.

kay.

COW SSI ONER HERI OT: We approved both the
amendnment and Nunber 4? |s that what we did?

VI CE CHAI R THERNSTROM  Yes, | believe so.
| believe that that's what we just did. Anybody think
we didn't just do that? | think that's the way |
worded it.

COW SSI ONER HERI OT:  Ckay.

VI CE CHAIR THERNSTROM  Finding 5, | nove
that the Conm ssion approve Finding 5 which reads as
fol | ows: "Both state and federal correctiona
institutions identified prison inmates' security and

| ack of resources as the key reasons for any burdens

they may have to inpose" -- |1'm sorry -- "they nay
i npose on inmates' free exercise. Wiile federa
prisons acknow edge t hat nat i onal security

consi derations have been relevant in how they regul ate
the religious activities of inmtes post-9/11. The
prisoner advocacy groups unaninously agree state
correctional institutions al nost uniformy deny
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restricting prisoners' religious activities based on

nati onal security concerns”. That sentence to ne is a
little garbled, but we'll go on.
COWM SSI ONER  GAZI ANO Il will nove to

strike it when you're finished.

VI CE CHAI R THERNSTROM Ckay. " Feder al
prisons admt to increasing supervision of inmate |ed
prograns and vetting of religious volunteers and
materials entering the prison. Where resource
[imtations prevent supervision, regularly schedul ed
services have been reduced. The federal prisons
surveyed appeared to have spread the burden of
reduction in religious programmng across all faith
groups”. So | nove that this be approved. |Is there a
second and we will obviously go on to discussion

COW SSI ONER GAZI ANO Second.

VI CE CHAI R THERNSTROM  Ckay, any changes,
di scussi on, questions?

COMM SSI ONER  GAZI ANO | would like to
strike the second sentence. I'"'m going to make a
simlar recommendation in the first reconmendation.
And | would change the third to nmake the
recommendati on nake sone sense at the end of the
sentence to say, "After 9/11".

VI CE CHAI R THERNSTROM Al l right.
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STAFF DI RECTOR DANNENFELSER: So are you

changing post to after? 1Is that the change?

COW SSI ONER  GAZI ANO. I"m just taking
that one phrase, "after 9/11", adding it to the end of
the current third sentence and striking the second
sent ence.

VI CE CHAIR THERNSTROM Ri ght. | woul d
think with the post 9/11 up further in the sentence --
no, that's fine, that's fine.

COW SSI ONER GAZI ANO I f you want to nake
it at the front of the sentence, fine.

VI CE CHAI R THERNSTROM I nstead of post
9/ 11 can we have "subsequent to 9/11"7?

COW SSI ONER  GAZI ANO. "Subsequent to
9/11" is fine, but | just want that second sentence --

VI CE CHAIR THERNSTROM Ri ght, okay. I
agree with actually striking that second, quite
garbled sentence. Any discussion of Conm ssioner
Gazi ano's two changes here? Hearing none, let's have

a vote. Any nay votes?

COW SSI ONER  GAZI ANC Let the record
reflect, | just thought the way that that second
sentence was -- it inplied that they're doing
sonet hi ng duplicitous. That they' re being dishonest

and | don't thing the record supports that at all.
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VI CE CHAIR THERNSTROM Right, | didn't

like that sentence either. Let's just have a vote on
your two suggested changes, the striking of that
second sentence and the third sentence ends now,

"subsequent to 9/11"? Any abstentions or nay votes on

t hi s?

COW SSI ONER YAKI: | abstain.

VI CE CHAI R THERNSTROM  Conmmi ssi oner Yaki
abst ai ns. There are, | assune then, five votes

supporting those changes. W now need to vote on --
to approve Finding 5 as anended. Il will nove the
approval. 1Is there a second?

COW SSI ONER HERI OT:  Second.

VI CE CHAI R THERNSTROM Ckay, again, any
abstentions or nay votes?

COW SSI ONER YAKI: | abstain.

VI CE CHAI R THERNSTROM  Conmmi ssi oner Yaki
abstains and five Conm ssioners approve. The notion
obvi ousl y passes.

Finding 6, can | have a notion that the
Conmi ssi on approve Finding 6, which reads as foll ows:
"There has been a dramatic increase in the nunber of
religious discrimnation conplaints received by the
Justice Departnent Special Litigation Section since
RLU PA's passage. In 2001 SPL received only 23
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conplaints. By 2006 that nunber had increased to 417

complaints. SPL investigated a very small percentage
of the conplaints during this period, half of one
percent".

Can | have a notion to approve Finding 6
and again, we wll go on to the question of any
anmendnents in the discussion period, but --

COW SSI ONER TAYLOR:  So noved.

VICE CHAIR THERNSTROM And | will second
it. Al in favor?

COW SSI ONER YAKI: | abstain.

VI CE CHAI R THERNSTROM  You abst ai n, okay.
So the --

COW SSI ONER  GAZI ANO. I"m sorry, | had
nmute on. This is Gaziano. Can | anend first?

VI CE CHAI R THERNSTROM Wl |, | thought we
were going on. |'msorry.

COW SSI ONER GAZI ANO  Can we anend 67

VI CE CHAIR THERNSTROM |'m sorry, we need
a discussion at this point. I"m terribly sorry. I
got distracted here. Discussion, questions.

COW SSI ONER  GAZI ANO Gazi ano here. I
would like to anend the last sentence. As it's
currently witten, it strongly inplies that there is
no vetting process at the Justice Departnment and the
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followi ng sentence, | think, would clarify the point.
"SPL" | would add the followi ng words so it would just
be -- "determined that only a very snall percentage of

complaints nerited investigation duri

hal f of one percent".

ng this period,

VI CE CHAI R THERNSTROM  And - -

COW SSI ONER GAZI ANO

under standing that they do, in fact,

It's ny

| ook at them and

make a first blush, so it's helpful to say that they

think --

COW SSI ONER HERI OT:  Yeah, | agree.

COW SSI ONER GAZI ANC: - -
nmerited investigation but it's not
| azy and don't do anyt hi ng.

VI CE CHAI R THERNSTROM

only one percent

because they're

Yeah, but do we

have that in the body? | can't renmenber now at this

poi nt . Do we have that in the body of the report

that, in fact, that is the case, that
of them and make nerit judgenents?

COW SSI ONER  GAZI ANO. I

t hey | ook at al

don't know from

their interrogatory responses, but | know that that is

their practice, so | would object to

iS. So either 1'm going to nove

sentence, which | don't want to do or
VICE CHAIR THERNSTROM
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have a finding that's not based on anything in the
report.

COW SSI ONER  GAZI ANO W can base our
know edge on how the Departnent of Justice works. W
have expertise in that regard. Does anyone have any
reason to doubt ny understandi ng of how t he Depart nent
wor ks?

VI CE CHAI R THERNSTROM Vell, could the
Staff Director cone in on this? | nmean, it is ny
under standi ng that these findings have to be based on
what is in the report. | don't want to have a finding
that reads in a way that adds information that we have
-- that is sinply based on the understanding of
Conmi ssioners of how the Justice Departnment works but
which is based on nothing in the report or in the --
well, is based on nothing in the report. M. Staff
Director.

STAFF DI RECTOR DANNENFELSER:  One nonent.
It's been suggested that the staff could read the
interrogatory to see if there's anything in there that
woul d enable themto say that.

VI CE CHAIR THERNSTROM Yeah, | nmean, |
don't care what the reality as you know it,
Conmi ssi oner Gaziano or Commi ssioner (Gaziano and
Heriot is. | am concerned that we stick with our
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rules that nothing in the findings --

COW SSI ONER  HERI OT: | agree with you
too, Abby, but | also agree with Todd that the way it
reads it sounds |ike an accusation. So if it turns
out there is nothing in the report, we mght just want
to strike it. W don't have to have a finding on an
i ssue, especially if Todd has information that they do
conduct sone sort of prelimnary investigation which
they alnost «certainly do. | mean, sort of by
definition. They're not randomly picking these cases
to investigate.

COW SSI ONER GAZI ANO:  Yeah, that would be
nmy position. |'d prefer we could anmend it. | suspect
the interrogatories would support that.

VI CE CHAI R THERNSTROM Wiy don't you make
a notion that the staff [ook at the substance of the
interrogatories to see whether it -- the -- your
proposed anmendnment is justified?

COW SSI ONER GAZI ANO  kay, that woul d be
fine but what | would nove is --

COW SSI ONER  HERI OT: But if we want
closure, we could just strike it.

COW SSI ONER GAZI ANO: Yeah, | woul d nove
that we either strike it or if there's support in the
record, that we anend it as | suggest, because | think
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it's helpful if there is the support in the record

that | think there is. If e-mails or communications
or other -- DQJ, you know, filed sone substantial
responses. | bet that would, you know, be the

i nplication of what they sent us.

VICE CHAIR THERNSTROM What would you
like to do at this point? W can --

COW SSI ONER  GAZI ANG, | can nobve to
either strike the sentence or if there is support in
the Departnent of Justice's conmunications to us, to
amend the sentence to read as follows, "SPL determ ned
that only a very small percentage of the conplaints
nmerited investigation during this period, half of one
percent". I would suggest that we delegate to the
staff which of those two, if they' re supporting the --

COW SSI ONER HERI OT: | nean, the sentence
may be true regardless of what's in the record. I
mean, nobody clains that they are randomy picking
which ones to do. W may -- we don't have to endorse
how good a job they did in determ ning which ones to
i nvestigate to acknow edge that of course, they do and
t hey have sone procedure to do that.

COW SSI ONER  GAZI ANO. Unl ess soneone
bel i eves that the one percent that they left, the one
percent they got to was just the first one off the
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pile and that's the only one they did. That rmakes

perfect sense.

STAFF DI RECTOR DANNENFELSER: | think you
could make a case that it's a -- that it's a semantic
change, that Conmm ssioner Gaziano is pushing, 1is

pronoting here. Although, you know, there is that one
other possibility that you said, that sonmeone m ght
say the only alternative is they just randonmy, you
know, like you go through the first 500 nanes in the
Manhat t an Phone Book type of argunent.

COW SSI ONER GAZI ANC: | just --

STAFF DI RECTOR DANNENFELSER: | don't
think anyone thinks that's the case here. So given
that, I think we could assunme that this is essentially

a semanti c change unless staff finds something --

COW SSI ONER  GAZI ANO Vell, how about
this as an argunent, the Justice Departnent is
required by law to ook at these and we mnust presune
unl ess the staff has contrary evidence, that they did
follow the law, but that's also the |ogical inference
of what we've witten as well.

VI CE CHAI R THERNSTROM Wiere are we on
this? Do you want to put a notion, do you want to
franme your notion, leaving this in the hands of the
staff?
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COW SSIONER HERIOT: | would much prefer

cl osure on this.

COW SSI ONER GAZI ANO  Ckay, if ny notion,
nmy first notion to anend fails, then 1'Il nove to
strike but I hope, Conmi ssioners have enough

experience with how DQJ operates that a majority wll

feel confortable anending the sentences | have -- as
' ve done.

COW SSI ONER  HERI OT: I have an
alternative that | think fudges it a little better.

It's less of an accusation but less of a statenent.
If we just were to say "SPL selects a very snall
percentage of the conplaints for investigation, half
of one percent".

VICE CHAIR THERNSTROM  That, it seens to
me sol ves the probl em

COW SSI ONER  GAZI ANO. Does that inply
that the selection is random That they have --

COW SSI ONER GAZI ANO.  No, it |eaves open
the possibility that it's random but | don't think it
inplies it at all.

VI CE CHAI R THERNSTROM No, | don't think
it inpliesit. It seens to nme that solves the problem
her e.

COW SSI ONER GAZI ANO Ckay.
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COW SSI ONER  YAKI : But from the way |

view the way the Justice Departnent has worked for the
past eight years, | do believe that there's a fair
anmount of selectivity and other activities that |
woul d not be pleased about. So however way you word
this, 1'"'mvoting against it.

VI CE CHAI R THERNSTROM Vell, what if we
strike the sentence, Conm ssioner Yaki, the |[ast
sentence? Can you go along with this finding then?

COMM SSI ONER YAKI @ No.

VICE CHAIR THERNSTROM |"m happy to
stri ke that |ast sentence.

COW SSI ONER  YAKI : No, because | think
that -- | think that anything the Justice Departnent
has done in the past eight years is sonething that
needs scrutiny anyway. So, no.

VI CE CHAI R THERNSTROM Vell, but wait a
m nut e. Then the finding would be reduced to sinply
to the nunbers, the nunber of conplaints increased to
417, period, end of finding. Could you support it
then? Al we're doing is reporting the nunbers, the
nunber of conpl ai nts.

COW SSI ONER  YAKI : I will abstain but I
won't vote no.

STAFF D RECTOR  DANNENFELSER: Does
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Conmi ssi oner Gaziano wish to strike that |ast sentence
or would he prefer to amend it?

COW SSIONER GAZIANO  1'd prefer to anend
it as Comm ssioner Heriot has suggested.

COW SSI ONER HERI OT: "SPL selects a very
smal | percentage of the conplaints”.

STAFF DI RECTOR DANNENFELSER: It shoul d be
selected, right?

COW SSI ONER HERI OT: Sel ected, "selected
a very snall percentage".

VI CE CHAI R THERNSTROM  Ri ght, yeah, that,
Conmi ssi oner Yaki, does not exclude the possibility
t hat t hey' ve sel ected t hat per cent age, smal |
percentage, of conplaints for investigation on grounds
that -- on objectionable grounds. It doesn't exclude
that possibility.

STAFF DI RECTOR DANNENFELSER: Is it clear
what it did? Now it says now that they' ve selected
them what does that --

COW SSI ONER HERI OT: Sel ected them for
i nvestigation.

COW SSI ONER GAZI ANO During this period,
hal f of one percent.

VICE CHAIR THERNSTROM Sel ected for
investigation, a very small percentage, that does not
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say --

COW SSI ONER  HERI OT: Yeah, it doesn't
accuse but it doesn't exclude the possibility that we
woul dn' t approve.

STFF DI RECTOR DANNENFELSER: Ckay, so,
"SPL selected for investigation a very snal
percentage of the conplaints during this period, half
of one percent".

VI CE CHAIR THERNSTROM Ri ght, now that
does not exclude the possibility that Yaki believes to
be the case that their process of selection was
corrupt. It sinply states what they have done.

COW SSI ONER GAZI ANO Ckay.

VI CE CHAI R THERNSTROM kay, so we need
to vote on that anmendnment which sinply revises that
| ast sentence that Comm ssioner Gaziano suggested
wording, "selects for investigation" and that |ast
sent ence.

STAFF DI RECTOR DANNENFELSER: " Sel ect ed
for investigation" because you're talking about a

particul ar period that --

VI CE CHAI R THERNSTROM Yes, okay. [''m
sorry, wait a mnute. "By 2006, that nunber has
increased to 417 conplaints.” Then how do you want

the | ast sentence to read?
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STAFF DI RECTOR DANNENFELSER: Ckay, I'm

sorry Conm ssioner Heriot?

COW SSI ONER HERI OT: Yes, "SPL sel ected
for investigation a very snall percentage of the
conmpl aints during this period".

VI CE CHAI R THERNSTROM O course, yes,
|"m sorry. I mssed what the Staff Director was
saying there. ay, let's have a vote on that notion
of Conmi ssi oner  Gazi ano's. Let's start wth
abstentions and nay votes. Conmi ssi oner  Yaki ?
Conmi ssi oner Yaki ?

COW SSI ONER YAKI :  Abst ai n.

VI CE CHAI R THERNSTROM You are
abst ai ni ng. Conmi ssi oner Yaki abstains. Hearing no
ot her abstentions, five votes yea. Conmm ssioner Yaki
abstains. The notion is approved.

Finding 7. | have a notion that the
Conmi ssion approve Finding 7 which reads as foll ows:
"The nunber of RLUPA cases has grown annually,
increasing fromonly four cases in 2001 to 27 cases in
2004 and 135 cases in 2006. The total nunber of
RLU PA cases when conpared to the total nunber of
prisoners in state prisons is small, 0.2 percent. The
Prison Litigation Reform Act, PLRA, has been a key
factor in maintaining manageable |evels of prisoner
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free exercise litigation. The Departnent of Justice
has not evidenced the high level of activity on behalf
of plaintiffs' clains in RLU PA cases other than to

defend the constitutionality of the statute”

| will nove to approve it. Can | have a
second? Second, people? Hey, wake up, | need a
second.

COW SSI ONER GAZI ANO  Second.

COW SSI ONER HERI OT:  Second, but this one
is going to have a | ot of anendnents, | think.

VICE CHAIR THERNSTROM | under st and,
okay. W can go on now to changes, discussions,

guestions, regarding the notion.

COW SSI ONER HERI OT:  Coul d I go?

VI CE CHAI R THERNSTROM  Yeabh.

COW SSI ONER HERI OT: Ckay, first, | would
nove to add the word "reported” in front of the word
"RLU PA" in the first I|ine. Second, in the second
sentence, you know, | think that the evidence that we
have of there not being, you know, a lot of litigation
doesn't really cone from Chapter 4 and our Lexus
st udy. It conmes from the fact that the w tnesses
didn't report that they had an unmanageabl e | evel of
litigation. So | would add after the first sentence,

"Neverthel ess, judging from the w tness testinony as
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well as our inventory of reported cases, the overall
volunme of litigation is not unnanageable at this tineg,
period".

VICE CHAIR THERNSTROM All ri ght,
“"Nevert hel ess, judging front, go on.

COW SSI ONER  HERI OT: "The wtness
testinony as well as our inventory of reported cases,
the overall volune of litigation is not unmanageabl e
at this time". Then in the third sentence, I would --
what will be the third sentence, but is currently the
second sentence, | would again add the word "reported"”
| front of RLU PA And then when we get to that
nunber, first of all, it's a typo. It should be 0.02
and second, it's not really the right figure in the
first place because wunless |I'm mstaken, RLU PA
applied to county jails as well, and therefore, the
denom nator ought to include the nunber of prisoners
in county jails as well, which is going to be much
higher and we're going to drive that nunber into

sonet hing even smal |l er.

COW SSI ONER GAZIANO.  |I'm sorry, on that
point, could we just say "smaller", "sonewhat smaller
t han", rather than elimnating the figure all
t oget her ?

COW SSIONER HERIOT:  |I'd rather reconpute
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it because, you know, 1'd Iike to show that the nunber
is very small. Actually 0.2 percent wouldn't be all
that small.

COW SSI ONER GAZI ANO | could live with
that. 1'd like to include a nunber if our staff can
do that.

COW SSI ONER  HERI OT: | propose that we
use the sanme nunber that we used earlier. In Finding

Nunber 1 we said that there are two mllion people,
roughly two mllion people incarcerated and 93 percent
of them are in state and |[ocal correctional
facilities. So take 93 percent of two mllion and
have that be our denom nator and add approximtely
because it will be only approxi mate at that point.

COW SSI ONER GAZI ANO  That sounds good.

COW SSIONER HERI OT: So that's somet hing
staff can do without further intervention from us.

VI CE CHAIR THERNSTROM So what you're
saying is substitute whatever nunber the staff cones
up with and put an approximately before it.

COW SSI ONER HERI OT:  Ri ght.

STAFF DI RECTOR DANNENFELSER: ['m told
that the staff did not find any county RLU PA cases.

COW SSI ONER HERI OT:  Yeah, but it doesn't
matter whether there were any. Wat matters is there
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could have been and there weren't. So that's just --
it doesn't matter. Wien we're tal king about whet her
the litigation is out of control, what matters is they
could have filed a case and they didn't so they go in
the denom nator, just |ike Joe Schnobo a particular
prisoner at a state prison could have filed one but
didn't and he went into the denom nator.

COW SSI ONER  YAKI : Poi nt of information,
this is Conmm ssioner Yaki for the Staff D rector.

Whien we start tal king about the denom nator and what's

in a denomnator, this is a discussion that -- point
that | raised early on | think the first tinme we
debated this thing. Conmi ssi oner Thernstrom and |

both voiced sone reservations about this in our
statutory report. To what extent does this data
include prisoners who are in for-profit private
correctional institutions?

STAFF DI RECTOR DANNENFELSER: |1'mgoing to
ask the Ceneral Counsel to respond to that since he
did nuch of the research in this area.

MR BLACKWOOD: This is David Bl ackwood.
The answer to your question, Conmm ssioner Yaki, it
depends on what section of the court you' re | ooking
at. Finding Nunber 7 basically, cones out of Chapter
4, which is the survey of electric database that OGC
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conducted. As a matter of results, we sinply didn't
find, as the Staff Dy rector nentioned, any jails in
t hat .

You asked about for profit, | don't
beli eve we broke it down.

COW SSI ONER YAKI:  No, what | nean is the
private correctional centers that are operated by you
know, Correctional Corporation of America, Wackenhut,
those things that are not owned by the state. They're
not operated by the state. They are operated by
private entities.

COW SSI ONER  HERI OT: But they're still
subject to the statute, aren't they?

COW SSI ONER  YAKI : Vell, there's an
interesting question on a lot of that stuff because --
but | just want to know whether or not that section of
the popul ation was included in the statistics for the
st udy.

VICE CHAIR THERNSTROM | can't hear
whoever is talking.

STAFF DI RECTOR DANNENFELSER: | believe we
are just taking what was reported by the states, so if
the states would have reported those nunbers, they
woul d have been included, but --

COW SSI ONER  YAKI : But we don't know.
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Arizona, for exanple --

STAFF DI RECTOR DANNENFELSER: |'m not sure
that we know wth certainty whether the states
i ncluded themin the nunbers they reported.

COW SSI ONER HERI OT: | believe when you
say the two mllion figure that they do include that
sort of thing.

VICE CHAIR THERNSTROM | want a footnote
to this.

MR. BLACKWOOD: They're working on behal f
of the states though.

VI CE CHAI R THERNSTROM | --

COW SSI ONER  YAKI : But there are sone
facilities that are mxed federal and state. Ther e
are facilities that hold | CE detainees. There are

facilities that hold federal detainees, and there are
facilities -- and that sane facility can also hold
state prisoners as well. | nean, |'ve visited nany of
them and there are sone significant ones in Arizona,
in Texas, what have you, and | don't know if
necessarily, they are included within the state counts
of anyt hi ng.

Some states export their prisoners to
other states as well. So you know, when a state says,
"I have X nunber of people,” are they talking about
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just within their state or are they including the
nunber that are residing in Cklahoma or in Texas? |
just think we need sonme clarity on that. And this is
a point I raised at the very, very begi nning.

VICE CHAIR THERNSTROM It is. | remenber
this very well. [|'mvery synpathetic to this point as
Conmi ssi oner Yaki has said.

MR BLACKWOOD: This is David Bl ackwood
agai n. Conmi ssi oner Yaki, you know at some point
there is a footnote where we identify the popul ation
prisoners and it's over a mllion sonething. [1'Il try
to look into that footnote and if | can, I'Il try to
determine what it included in that figure.

COW SSI ONER YAKI :  Ckay.

VICE CHAIR THERNSTROM Right, and if
there isn't a footnote, there should be.

MR,  BLACKWOOD: I'm fairly certain that

it's in there as we identify the popul ation of prisons

in state -- I'msorry, prisoners in state prisons.
COW SSI ONER  YAKI : Wl l, these are not
state prisons. They are privately operated prisons.

They contract with states to place state prisoners but
they are not state prisons. And frequently many of
these contract with multiple states for the sane
institution.
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MR, BLACKWOOD: Actually, | can identify

for you what | was referring to in Chapter 4, Footnote
8, we have the follow ng | anguage and, "The Comm ssion
found that 250 RLU PA cases handed down in Septenber
30, 2006, the adult male population in state prisons
was 1, 114,506. The Anmerican Correctional Association
in their 2007 directory: the Adult and Juvenile
Correction Departnent, institutions, agencies and
probation and parole authorities" --

THE REPORTER  Your current discussion is
not getting on the record. I"'m not getting these
peopl e recorded cl ear.

MR BLACKWOOD: This is David Bl ackwood.

VI CE CHAI R THERNSTROM Yeah, David, you
need to do sonething. | had to stop listening nyself
because sonebody was at ny front door, so | mssed a
little bit of this.

COW SSI ONER  GAZI ANO. Can you borrow a
m ke, Davi d.

VI CE CHAIR THERNSTROM But you need to
repeat this in any case for the Court Reporter.
You're coming in, in general very weakly.

STAFF DI RECTOR DANNENFELSER: Can you
borrow a m ke, David?

MR. BLACKWOOD: | thought m ne was working
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but 11l find another one. This is David Bl ackwood
agai n. There is a figure that we use in Chapter 4,
t he footnote says --

COW SSI ONER YAKI: That's not any better.
Borrow Marty's m crophone.

STAFF DI RECTOR DANNENFELSER: He's going
to borrow ny m ke.

MR BLACKWOOD: The reference | nmde, this
is David Bl ackwood again, in Chapter 4, Footnote 6 is
we do use a figure of 1,114,506 as --

COW SSI ONER  HERI OT: What page is that
on?

MR BL ACKWOOD: It's on page 80,
representing that adult nmale population in state
prisons. Then we give a cite to the Anerican
Correctional Association, 2007 directory. | do not
know whether that figure, although we can find out
whet her that would include private prisoners.

COW SSI ONER  HERI OT: Again, it doesn't
include state jails, county jails, which is a problem
And we turn around and in our finding we say there is
about two mllion prisons, 93 percent of whom are
located in state and |ocal corrections facilities.
That | think is the figure that we're looking for to
use here, or we should be |ooking for because that
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woul d be the population of people who are subject to
RLUI PA.

COW SSI ONER  KI RSANOW Ki rsanow here.
|"ve got to junp off for a nonent, 1'Il be back a
l[ittle bit later.

VI CE CHAI R THERNSTROM  Ckay.

COW SSI ONER YAKI:  Wen are you going to
junp back on, Peter, because |I've got to leave in
about 30 m nutes?

COMM SSI ONER  KI RSANOW "1l be back
bef ore then.

COW SSI ONER YAKI :  Ckay.

VI CE CHAI R THERNSTROM Al l right, anybody
got any further discussion on this and what would
people like to do? Sonebody nake a proposal .

COW SSIONER HERIOT: 1" m | ost.

COW SSI ONER  YAKI : Madam Chair, while
they're doing  what ever t hey are Wwth their
m crophones, you know, | just want to point out that
this is where |I begin to have severe issues with the
report. There was reliance on the Prison Litigation
Reform Act. I received a fair anmount of
correspondence from religious organizations, faith-
based organizations, that are just really seeking to
anmend PLRA because of the high threshold and abuses of
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interpretation in enforcenent that are ongoing, that
the idea that the physical injury requirenent is an
extrenely high bar for people to bring clains.

The exhaustion of adm nistrative renedies
often neans that they have to go through a conpl aint
system that goes before the very guards and fol ks who
are denying them their rights in the first place.

There are onerous restrictions on attorney's fees so

many attorneys won't take the cases and you'll find
and you' Il find in ny defense people fromthe Nationa
Associ ation  of Evangelicals to Sojourners, t he

Presbyterian Church, the United Methodist Church all
have serious concerns about the fact that we can make
-- we can nmake conclusions that say that there's now a
manageabl e level of litigation because of PLRA, but
the cost is at the -- the cost is at the -- is the
constitutional rights of the people that we seek to
protect and starting wth 7, where we nake the
statenment that a key factor in maintaining nmanageabl e
| evel s through the remainder of the findings that talk
about standards of litigation and why there are so few
| aws, et cetera, | think that PLRAis the -- is one of
the major culprits behind it and deserved a nore
t horough investigation and discussion in the report

than it currently does.
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And | say this now because | will have to
be leaving pretty soon and one, if not the ngjor
concern | have about this report is not examning in
nore detail the inpact that PLRA has had on the issue
of religious exercise and religious rights of
prisoners in this country.

VICE CHAIR THERNSTROM Vell, | think

that's an extrenely interesting comment because you

say -- Wwe say in nmaintaining nanageable -- hello,
hello. Am 1 back? | was -- | had a ringing. Aml
on?

COMM SSI ONER HERI OT: So did we, | hear
you.

VI CE CHAI R THERNSTROM kay, because we

say in maintaining nanageable |evels of prisoner free

exercise to litigation. Now, of course, you know,
what ever you're talking about, if you're talking
about, let's say crinme, if you arrest people in

violation of their constitutional rights, you can get
the arrest |evel down to that which is nanageable. |
nean, it is a |loaded word, in other words, and | think
t hat Conmi ssi oner Yaki's  coment is extrenely
interesting and I don't know what to do in response to
it. | wouldn't know what to do in response to it
because it's a coment that goes, as he would
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acknow edge --

COMW SSIONER HERIOT:  Is it a |oaded term
or just the opposite? | nean, by manageable, we're
not nmaking a val ue judgnment of whether or not this is
good. It's sinply manageabl e.

VI CE CHAI R THERNSTROM Wl |, yeah, | --

COW SSI ONER  GAZI ANO Can we think of a
synonyn? | don't object to it. | think it's hel pful
but if you can think of a synonym that pleases us
better, | |ike the sentence.

COMW SSI ONER  HERI OT: Yeah, I t hi nk
manageabl e or unmanageabl e, those are the | east | oaded
terns you can cone up with. Oherwi se, it sounds |ike
you really are endorsing or not endorsing and | think
the nice thing about manageable is it doesn't say
anything about it except for it's admnistrative
feasibility.

VI CE CHAI R THERNSTROM Well, no it says
that --

COW SSI ONER  YAKI : But | guess the
guestion | would -- this is Conmm ssioner Yaki. The
guestion | would pose back is since when does redress
for constitutional rights rest on a nanageability
st andar d?

COW SSI ONER  HERI OT: Nobody is saying
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that it does here. They're just saying it's
manageabl e.

COW SSI ONER  YAKI : Who's saying it's
manageabl e?

VICE CHAIR THERNSTROM It is a |oaded
term because exactly for the reason Conm ssioner Yaki
just pointed out. | nean, we're accepting as a
constitutional standard that you want is a good thing,
that you want but --

COW SSI ONER  GAZI ANO. Vell, it's a
positive factor. It can cut the other way. You do
want a systemthat allows people to raise clains to be
manageabl e, so the courts actually pay attention to
neritorious clains. It is a factor. 1t's not the be
all and end all but it's a positive factor. If you
say it's unmanageable then the courts can't sift
because the dross and the crap and they may dism ss
them al | .

VI CE CHAI R THERNSTROM Yes, but if you
are making -- if you are reducing the load, a |oad of
what ever to manageabl e | evels, and conprom sing rights
in the process of doing so, then you know, manageabl e
is not a good thing. | do agree that it has
connotations here that are slightly troubling. I
don't know what to do about it, however, because
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you're really talking about sonething, Comm ssioner
Yaki, you're really talking about sonmething very

fundanental for the whole report.

COW SSI ONER  YAKI : Right, which is why
I''m --

COW SSI ONER GAZI ANO Maybe what we coul d
do then is break up different anendnents to it. | was

going to try to strike the last sentence when it was
nmy turn and naybe we can just see which comm ssioners
on the call and we may have to wait till hopefully
Pete cones back before Mchael has to go off and we
can just see which parts of things -- by the way, the
math that my consultant acting as special assistant
has e-mailed to ne is 256 RLU PA plaintiffs out of 93
percent of two mllionis 0.0 --

COW SSI ONER HERI OT: 250, not 256, isn't

COW SSI ONER GAZI ANO Par don?

COW SSI ONER HERI OT:  \Were does 256 cone
fron? | thought it was 2507

COW SSI ONER GAZI ANO  Well, | can try to
redo the math, but it cones to less than either -- so
| ess than 0.014, so we could say less than 0.014 and
be accurate.

COW SSI ONER  HERI OT: So that's working
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with 93 percent of two mllion as the denom nator.

COMM SSI ONER GAZI ANO.  Correct.

COW SSI ONER HERI OT:  Ckay.

VICE CHAIR THERNSTROM You know, you
could change the -- getting rid of manageable, you
could substitute "has been a key factor in creating
the level of free exercise litigation that we find".

COW SSI ONER HERI OT:  That woul d be fi ne.
You could leave in, then, ny sentence where it says
it's not unmanageabl e. You know, that doesn't cut
against Yaki's point at all. You know, it just says,
you know, we haven't reached unmanageable | evels. And
you know, therefore -- that cuts in his direction and
then change the "maintaining manageable” as you've
said. That works for ne.

VI CE CHAI R THERNSTROM  Conmi ssi oner Yaki ,
have you got that?

COMM SSI ONER YAKI @ No.

VI CE CHAIR THERNSTROM No? Ckay, what
" m suggesting here is changing that sentence, "The
Prison Litigation Reform Act has been a key factor in
mai nt ai ni ng manageabl e | evel s", I"m suggesting
changing it to, "The Prison Litigation Reform Act has
been a key factor in creating the level of free
exercise litigation that we find'. So it's not -- it
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gets rid of the manageabl e.

COW SSI ONER HERI OT: Ch, by the way, |
had intended to add a probably to that sentence, just
to say --

VI CE CHAI R THERNSTROM Al right, well,
probably or nmay have been a key factor, whatever. So
it's sinply saying, yeah, | I|ike that "has been a

likely factor,”™ get away from "key", has been a
likely factor in creating the level of free exercise
litigation', we find it's less -- you can read |ess
into that.

COW SSI ONER  YAKI : Vell, | know you can
read less into it but to ne, the fact that this is --
i mbues so nuch of the report and the findings, | nean,

even -- you put lipstick on it and it still isn't

going to make it any nore attractive.

COWM SSI ONER  GAZI ANO Vell, at sone
point, that's -- we -- the record is not clear but we
should still vote on these various changes. | don't

want to introduce ny |ast one about that |ast sentence
if we're not done with these, but let's -- can we vote
on sone of these individually?

VI CE CHAI R THERNSTROM Yeah, let's vote
on themindividually. |1've got them here. The first
sentence, "The nunber of reported RLUPA cases",
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putting in "reported” before RLU PA Can | have a

vote on that? Any abstentions, objections to that?
kay, that has been unani nously accept ed.

Then the second sentence that was proposed
by, 1 don't know who by this tine, "Nevertheless,
judging from the witness testinony as well as our
inventory of reported cases”, the total nunber --

COW SSI ONER HERI OT:  "The overal | vol une
of litigation".

VICE CHAIR THERNSTROM "The overall
volunme of litigation", thank you.

COW SSI ONER HERI OT:  "I's not unmanageabl e
at this time".

VI CE CHAI R THERNSTROM No, no, no, no,
we've got -- we're into the sentence which is --

COW SSIONER HERI OT:  No, putting it this
way is actually a pro Yaki way to put it.

VI CE CHAI R THERNSTROM | know but we're
in the sentence before that.

COMM SSI ONER HERI OT:  No, no.

COMM SSI ONER  GAZI ANC, | think she's
proposing a different way of doing it.

VI CE CHAI R THERNSTROM Al right, so --
okay, after the date of 2006, you're proposing what,
Gail ?
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COW SSI ONER HERI OT: " Nevert hel ess, " --

VICE CHAIR THERNSTROM Yeah, "Judgi ng

fromthe" --

COW SSI ONER HERI OT:  -- "judging fromthe
witness testinony, as well as our inventory of
reported cases, the overall volune of litigation is

not unmanageable at this tine".

VI CE CHAIR THERNSTROM Now wait a m nute.
So you've got ~-- so you're now bringing the
unmanageable. | thought we were --

COW SSIONER HERI OT:  This is manageabl e.
Wat |I'm saying is it's not a problem now So
sonmebody who thinks that's not inportant --

VI CE CHAIR THERNSTROM Now wait a m nute.

COW SSI ONER HERI OT:  -- shoul d be happy.
Their opposition is conceding that it's not a problem
at this point.

VI CE CHAI R THERNSTROM | thought the rest
of that sentence would now read, "The total nunber of
cases when conpared to the total nunber of prisoners
in state prisons is small, approximate X percent".

COW SSI ONER HERI OT: No, we don't know
that, renenber? W don't know how nany cases.

VI CE CHAI R THERNSTROM W get an adj usted
nunber .
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COW SSI ONER HERI OT: Pardon? W have no

i dea what the total nunber is.

COW SSI ONER GAZI ANO  Are we going to add
anot her sentence tal king about the nunber of clains
conpared to the total prison population? W do have
that figure but maybe that's a third sentence.

COW SSI ONER  HERI OT: W don't know
reported clains.

COW SSI ONER GAZI ANO Par don?

COW SSI ONER  HERI OT: W don't have any
i dea how many cases there are. W only know how many
reported cases.

COW SSI ONER GAZI ANO: | understand. Wth
that change, with that change are we going to not
poi nt out the --

COW SSIONER HERIOT:  Ch, | think we still
can. W could just put reported, it's small and have
t he nunber.

COW SSI ONER GAZI ANO Sure, okay.

COW SSI ONER  HERI OT: It's not very
inmportant but there is it, you know, sonmebody went to
the trouble of witing Chapter 4.

VI CE CHAI R THERNSTROM But then Gail, as
| understand it, you re suggesting, "Nevertheless,
judging from the wtness testinony as well as our
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inventory of reported cases, the total nunber of cases

when conpared to the total nunber of prisons and state

prisons is small," period.

COW SSI ONER HERI OT: | don't know that.
Al 1 knowis it's not unmanageable. They didn't say
it was snmall. They said they didn't conplain about it
bei ng unmanageable and they would have. "' m not

relying on Chapter 4 which I don't think gives us any
valuable information given that it's confined to
reported cases. Al'though it's helpful in the sense
that it supports the fact that these guys would have
and were basically asked to conplain about this, and
they didn't really conplain all that nuch. That's
what I'mjudging from | amnot judging from--

VI CE CHAI R THERNSTROM Vell, we're back
to -- when | tried to get rid of it in the next
sentence, we're back to the word "nmanageabl e".

COW SSI ONER HERI OT:  Yeah, but here we're
saying it in a way that shouldn't bother sonebody who
is concerned that that not be the standard because
basically we're saying, whether that's the standard or
not, that's not a problem here, so we can forget about
it at this tine.

VI CE CHAI R THERNSTROM  Conmi ssi oner Yaki ?

COMM SSI ONER YAKI @ Yes?
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VICE CHAIR THERNSTROM You got any

further input on this?

COW SSI ONER YAKI:  Not really. | mean, |
appreciate what you're trying to do. M point goes to
the fact that this underlying statute, to ne,
completely infects the data on this since its
enactnent, and to nme the data itself is tainted by
virtue of the way that the statute has been
interpreted and enforced. And that's why --

VI CE CHAI R THERNSTROM  Yes, | under st and.

COW SSI ONER YAKI:  Ckay, so | don't want
to bel abor that point.

COW SSI ONER GAZI ANO  Yes. W th respect,
| think that the finding by setting forth the two
allows you to -- anyone to argue that point, and you
have effectively argued that point on our record.
People can interpret it in a different way.

COW SSIONER HERIOT:  Yes. | really think
this is a finding -- putting it this way all ows people
to take that as a starting point for argunments in both
directi ons.

VI CE CHAIR THERNSTROM Ckay. So | now --

hold on, let ne just wite this dowmn. | have now got
on that sentence, "Nevertheless, judging from the
witness testinony, as well as our inventory of
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reported cases, the total nunber of" -- we don't need
to have reported once again, "of RLU PA of cases when
conpared to the total nunber of" --

COMWM SSI ONER  HERI OT: Wait, wait, wait,
wait, wait. What happened to the sentence? Are you
proposing an alternative to mne that gets rid of that
part?

VI CE CHAI R THERNSTROM No. | thought |
was with your's.

COW SSIONER HERI OT:  No. No, mine, again
is, "Neverthel ess" --

VICE CHAIR THERNSTROM "Nevert hel ess,

judging fromthe" --

COW SSI ONER HERI OT:  -- "judging fromthe
witness testinony, as well as our inventory of
reported cases, the overall volune of litigation is

not unmanageable at this tine."

VI CE CHAI R THERNSTROM  Ckay.

COW SSI ONER  GAZI ANO I'm going to
suggest anot her sentence in a mnute, but that's fine
to stop there.

COW SSI ONER HERI OT:  And then we go on to
the sentence about the total nunber of, again,
reported RLU PA cases. W really want to be very
careful never to suggest that that nunber applies to
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all RLU PA cases. W do not need that word "reported”

there, Dbecause the mddle sentence, the one |
suggested is not talking about just reported cases
it's tal king about the overall volume of litigation.

COW SSI ONER GAZI AN Wl I, | --

VI CE CHAIR THERNSTROM But wait a m nute.

COMM SSI ONER GAZI ANC, W're j ust
reporting -- we're reporting slightly different facts
there, both of which are hel pful

COMM SSI ONER HERI OT:  Yes.

VICE CHAIR THERNSTROM Gil, wait a
m nut e.

COW SSI ONER HERI OT:  Sent ence nunber one
deals with reported RLU PA cases.

VI CE CHAI R THERNSTROM  Ckay.

COW SSI ONER  HERI OT: And ny added
sentence deals with overall litigation, so that's very
different.

VICE CHAIR THERNSTROM Yes. And then

sentence nunber two has the word "reported” in it, as

you read it. "Nevertheless, judging fromthe wtness
testinony, as well as our inventory of reported
cases".

COW SSI ONER  HERI OT: Ri ght. That's
right. |'m saying the reason | am judging overall
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litigation is that, nunber one, the wi tnesses who are
in a position to <claim that they were being
overwhel ned, they wote that they were basically
asked, are you being overwhelnmed, and they weren't
bei ng overwhel ned. And, also, as evidence, but only
as evidence of the overall Ilitigation, we have the
reported litigation.

VICE CHAIR THERNSTROM Ckay. The
sentence as | wunderstand it reads, "Nevertheless,
judging from the witness testinony, as well as our
inventory of reported cases, the overall volune of
l[itigation is not unnmanageable at this tine."

COW SSI ONER HERI OT:  Right. And then the
next sentence woul d again have to focus in on reported

RLU PA cases, so we have to add "reported.™

VICE CHAIR THERNSTROM |'ve got that.
And the next sentence goes, "The total nunber of
reported RLU PA cases" -- hold on, let ne just correct
ny text here - "when conpared to the total nunber of

prisoners”, you want to finish that? W don't want to
say -- you want to say not unnmanageabl e agai n?
COW SSI ONER GAZI ANO: No, no.
COW SSIONER HERIOT: | want to say tota
nunber of prisoners in state correctional facilities
instead of prison, so that we include jails.
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VI CE CHAI R THERNSTROM Correctional

facilities --

COMWM SSI ONER HERI OT: |'s --

COW SSI ONER  GAZI ANO. Very small, quite
small, and then the figure is dash, dash less than
014. It's actually .0134, but that gives a false
sense of accuracy, since we're using 93 percent of 2
mllion.

COW SSI ONER  HERI OT: Ri ght. It's
probably also worth pointing out we're not talking
about per year, we're tal king about over the period of
what, seven years that this covers?

COW SSI ONER GAZI ANO  Yes, if you want to
begi n the sentence that way.

COW SSI ONER HERI OT: W coul d put it next
to the nunber, 0.014 percent over the course of how
many ever years it is.

COW SSI ONER GAZI ANO | woul d put that at
t he begi nning of the sentence, "Over the course of" --

VICE CHAIR THERNSTROM No, | think it
bel ongs at the end of it.

COW SSI ONER GAZI ANO  Ckay. Fine.

VI CE CHAIR THERNSTROM W can get rid of
a comma that way. How many years is it?

COW SSI ONER HERI OT: | don't know.
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115
right. The

of reported

RLU PA cases when conpared to the total nunber of

prisoners in state correctional facilities is very

small -- less than 0.014 over the course of X years.”

COW SSI ONER GAZI ANO It |ooks like four

-- isn't it 2004, 2005, 2006? Can David Bl ackwood or

sonmeone clarify?

COW SSI ONER HERI OT:  So 2001 it starts.

COW SSI ONER GAZI ANO:  What ?

COW SSI ONER  HERI OT: lt's 2001, and it

goes up -- | don't know whether it goes

into 2007 at

all, or whether it just cuts off at the end of 2006.

COMWM SSI ONER GAZI ANO  What
referring to? |'msorry.

VICE CHAIR THERNSTROM | f

chart are we

we take the

nunber of years out, which is going to be conplicated

because it's not going to be --
STAFF DI RECTOR DANNENFELSER
up to 2006. This is the Staff D rector.

2001 t hrough 2006.

It only goes

It goes from

COW SSIONER HERIOT:  So it's six years.

STAFF DI RECTOR DANNENFELSER
COMM SSI ONER  GAZI ANO, Ckay.
make it siXx.
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COW SSI ONER  HERI OT: Each of those six

years, yes.

VICE CHAIR THERNSTROM Ckay. CGot it.
Al right. Anything nore on this finding?

COW SSI ONER  GAZI ANO. Yes, but do you
want to vote on that sentence?

VI CE CHAI R THERNSTROM Yes.
"Neverthel ess, judging from the wi tness testinony, as
well as our inventory of reported cases, the overall
volunme of litigation is not unnanageable at this tinme.
The total nunber of reported RLU PA cases, when
conpared to the total nunber of prisoners in state
correctional facilities is very small -- less than
0.014 over the course of six years."

COW SSI ONER HERI OT:  Percent.

VI CE CHAI R THERNSTROM  Par don ne?

COW SSI ONER HERI OT:  Percent.

VICE CHAIR THERNSTROM l'"'m sorry,
percent .

COW SSI ONER HERI OT:  "Over the course of
six years."

VI CE CHAIR THERNSTROM  Yes. Al right.
Can we have a vote on that sentence?

COW SSI ONER  GAZI ANO. | nove to strike
everything after that sentence, too. Do you want to
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do that separately?

VI CE CHAI R THERNSTROM  No.

COW SSI ONER  HERI OT: No. VW haven't
voted on these yet.

COW SSI ONER GAZI ANO Ckay.

VI CE CHAIR THERNSTROM Yes, let's vote on
that sentence. Al opposed or abstai ning?

COW SSI ONER  YAKI : | abstain; oppose, |
nmean.

VICE CHAIR THERNSTROM  Conmi ssi oner Yaki
i s opposed. Got anybody el se abstai ni ng?

COW SSI ONER HERI OT: Does that nmean we
have to do a roll call?

VI CE CHAI R THERNSTROM  No.

COW SSI ONER  YAKI : No, | opposed. I
didn't abstain.

COW SSI ONER  GAZI ANO Ckay. Go ahead.
Rol | call.

VICE CHAIR  THERNSTROM All ri ght.
Conmi ssi oner (Gazi ano.

COMM SSI ONER GAZI ANO.  Aye.

VICE CHAIR THERNSTROM Ki r sanow? Not
here. Heriot.

COMWM SSI ONER HERI OT:  Aye.

VICE CHAIR THERNSTROM  Yaki is opposed,
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and Tayl or?

COW SSI ONER TAYLOR: Present. Her e. I
vote aye.

VI CE CHAI R THERNSTROM  Aye.

COMM SSI ONER TAYLOR:  Yes.

VI CE CHAI R THERNSTROM kay. So we have
got one, two, three, four ayes, and one nay.

COW SSI ONER  HERI OT: By that you nmean
you're an aye, as well?

VI CE CHAIR THERNSTROM I'"'m an aye, as
well. Yes, but we don't have Kirsanow, so it's four.

COW SSI ONER HERI OT:  Ckay.

COW SSI ONER GAZI ANO  (Kkay. Unless |I'm
stepping on anyone's toes, | think we've incorporated
what was the second to last sentence now into a
previous sentence. | think the |ast sentence |I'd al so
like to strike for the reasons that | struck --

COW SSI ONER HERI OT: W haven't done the
Prison Litigation Reform Act sentence.

COW SSI ONER  GAZI ANO. Oh, |I'm sorry. I
t hought you incorporated that earlier in your earlier
sentence. Co ahead with that.

COW SSI ONER HERI OT: | wanted to add the
word "probably", and I thought that Abby had sone --

VI CE CHAIR THERNSTROM I had "likely",
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but it doesn't matter. "It's been a likely factor in
creating the level"”™ -- | propose "creating the |evel
of free exercise litigation that we find." | got rid

of unmanageabl e.

COW SSI ONER HERI OT:  That's fine with ne.

COW SSI ONER GAZI ANO  Fine with ne.

VICE CHAIR THERNSTROM Ckay. So that
sentence now reads, "The Prison Litigation Reform Act
(PLRA) has been a likely factor in creating the |evel
of free exercise litigation that we find."

STAFF DI RECTOR DANNENFELSER: The | evel
of, should say "prisoner free exercise litigation".
Ri ght ?

VI CE CHAI R THERNSTROM  Yes. Good. Thank
you. Al right. Let's have a vote on that, that
sentence. Any nays or abstentions on that?

COW SSI ONER YAKI: | vote no.

VI CE CHAI R THERNSTROM  Ckay. Rol | call.
Conmi ssi oner (Gazi ano.

COMM SSI ONER GAZI ANO.  Aye.

VICE CHAIR THERNSTROM  Kirsanow is still
not here. Heriot?

COMM SSI ONER HERI OT:  Aye.

COW SSI ONER KI RSANOW  Ki r sanow here, but
| just got back, so I'm not prepared to vote on
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whatever it is we're voting on.

VI CE CHAI R THERNSTROM Ckay.
Conmi ssi oner Tayl or?

COW SSI ONER TAYLOR: | vote aye.

VI CE CHAI R THERNSTROM And | vote aye, so
it's four ayes, one nay.

COW SSI ONER TAYLOR  This is Ashley. I
need to drop off now.

VICE CHAIR THERNSTROM W're going to
| ose our quorum

COW SSI ONER  HERI OT: No, we're not, are
we?

COW SSI ONER KI RSANOW  Pete' s back.

VICE CHAIR THERNSTROM  Pete's back, but
Conmi ssioner Yaki is going to be leaving very soon.
Isn"t that correct?

COMM SSI ONER YAKI @ Yes.

VI CE CHAIR THERNSTROM Yes, so at that
point we're going to | ose our quorum

COW SSI ONER HERI OT: Where's Jerry?

VICE CHAIR THERNSTROM He can't nmake it.
There's no way of making --

COW SSI ONER  HERI OT: kay. Let's do
eight. No, we've got to finish seven. ['msorry.

COW SSI ONER  GAZI ANO. Jerry can't be
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| ocat ed under the circunstances for a half --
VI CE CHAlI R THERNSTROM No, he cannot. I
talked to himat length this norning. He cannot.

COW SSI ONER GAZI ANO:  Ckay. Well, | nove

COW SSI ONER  YAKI : How rmuch |onger can
Ashl ey stay on, or Ashley's gone?

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER  YAKI : Because it's 10: 30,
and |I've got to junp on this other thing. | nean, |

pushed it back as far as | coul d.

VICE CHAIR THERNSTROM Yes. No, |
understand. | was delighted you were able to nake it
today. | didn't expect you to be able to nake it.

COW SSI ONER  YAKI : This is why | worry

about these teleconferences, because of the quorum

i Ssue.
VICE CHAIR THERNSTROM |  hate these
tel econference neetings. | hate them | think --
COW SSI ONER  HERI OT: Vell, can we get

Ashl ey on the phone and see if there's sone chance of
getting himback after a break?

VI CE CHAIR THERNSTROM It didn't sound

COW SSI ONER  HERI OT: But we need to
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verify that. It's too inmportant, given that the |aw
requires us to get this report out, it's too inportant
to just assune that he can't do it.

VI CE CHAI R THERNSTROM  You do realize the
report is not going out today.

COW SSI ONER  HERI OT: | don't realize
that, no, but --

VICE CHAIR THERNSTROM It's not going
out .

COMM SSI ONER HERI OT: Yes, but
nevertheless, it is nmuch better to have a report today
rather than |later. So if there's any chance of
getting Ashl ey back on the phone, even for just enough
time to get these reconmendati ons passed, then we need
to --

COMM SSI ONER  YAKI : It will be a Ilot
easier when | get off the phone, because then |I won't
be interrupting you all the tine. You can just sinply
say let's adopt it all, cheerio, go.

VI CE CHAI R THERNSTROM M chael ?

COMM SSI ONER YAKI @ Yes?

VI CE CHAI R THERNSTROM | thought you were
a process person, too.

COW SSI ONER YAKI: | am a process person,
but I'm just trying to explain a better process for
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you as soon as | junp off, which is going to be in
about - -

COW SSI ONER  GAZI ANO. Do we have a
vol unteer on the --

COW SSI ONER HERI OT:  Yes, let's finish.

VI CE CHAI R THERNSTROM That process is
not acceptable to ne.

COW SSI ONER  GAZI ANO Can we have a
volunteer on the Conmmssion Staff for special
assistance to try to reach Ashley?

CHAI RVAN  REYNOLDS: This is Chairnman
Reynolds. [I'mon the line.

COW SSI ONER GAZI AN (Oh.

COW SSI ONER HERI OT:  Ckay.

VI CE CHAIR THERNSTROM Ch, fantastic.

COW SSI ONER KI RSANOW Al right. W're

okay t hen.

VI CE CHAIR THERNSTROM  (kay. Let's keep
goi ng.

COW SSI ONER  GAZI ANO. | nove to strike
the last sentence. The reason that | nove to strike
it inthe --

VI CE CHAI R THERNSTROM  Were are you now?
COW SSI ONER GAZI ANO  Findi ng Seven, the
| ast sentence. We struck "the factual predicate for
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this" earlier in Part A | don't think it's
necessary. If soneone could try to convince ne
otherwise, but it inplies sonehow that the Departnent
of Justice is derelict --

VI CE CHAIR THERNSTROM | want to --

COW SSI ONER GAZI ANO -- intervening.
VI CE CHAI R THERNSTROM | want to strike
it, too. | second that.

COW SSI ONER GAZI ANO Ckay.

VI CE CHAIR THERNSTROM Any di scussi on?
Hearing none, let's have a vote on striking that | ast
sent ence. Do | need to read it again? "The
Departnment of Justice (DQJ) has not evidenced a high
| evel of activity on behalf of plaintiff's clains in
RLU PA cases other than to defend the constitution" --
we are striking that sentence entirely. Can | have a
vote on that? Conm ssioner Yaki, are you still here?

COW SSI ONER YAKI: Yes. After you finish,
I"d just like to ask one question, nake one statenent
before | take off.

VI CE CHAI R THERNSTROM  Ckay. Well, let's
just vote on this. How are you voting on the striking
of this sentence?

COW SSI ONER YAKI: | abstain.

VICE CHAIR THERNSTROM You abstain.
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Anybody el se abstaining or voting nay? Hearing no nay

votes on this, it's Yaki abst ai ni ng, Gazi ano,
Kirsanow, Heriot, Taylor and nyself -- oh, no, Taylor
i S gone. ["m sorry. Gazi ano, Kirsanow, Heriot, and

nysel f voting --

COW SSI ONER GAZI ANO And Reynol ds.

VICE CHAIR THERNSTROM  Well, Jerry, can
you vote on that? GCkay. Fine.

CHAI RVAN REYNCLDS: Yes.

VICE CHAIR THERNSTROM Ckay. And
Reynol ds voting aye on this.

COW SSI ONER YAKI: May | have a point of
personal privilege here?

VI CE CHAI R THERNSTROM  Yes, sure.

COW SSI ONER YAKI:  Now the Chair is back,
M. Chair.

VI CE CHAIR THERNSTROM Yes, Jerry, you
want to take this over entirely?

COW SSI ONER GAZI ANO:  No, Abby will hold
onto the gavel. She'll finish.

VI CE CHAI R THERNSTROM  Ckay. Go on.

COW SSI ONER YAKI:  Two questions. One, |
just wanted to get a firm date on when these things
are due. Is it going to be the 14'" is that what is
bei ng cont enpl at ed?
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VICE CHAIR THERNSTROM Staff Director,

you need to answer this.

STAFF DI RECTOR DANNENFELSER:  Yes, Cctober

14",

COW SSI ONER  YAKI : Ckay. Nunber one.
And nunber two, | just wanted to state just another
gener al concern, in the Finding section, t he

Recommendati on section that I won't be around for. |
have sone deep concerns about the word, the term the
usage, and the inplications of the radicalization with
regard to religion, and specifically, | think it goes
wi t hout saying that that standard is being applied to
followers of the practice of Islam | think we should
be very careful about what we say with regard to that,
that we should not take at face value sone of these
nati onal security issues. W should be concerned
about the fact that where you have -- in two countries
where they have different takes on how you deal wth
the practice of Islam in prisons, that the country
that has a much nore hard |ine national security
radicalization, anti-radicalization standard friend
has nmuch nore problemw th radicalization inside their
prisons than does a country with a much nore | enient
free exercise approach, such as Geat Britain. That,
coupled with, as | said before, the problens with the
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PRLA that | wll enunciate in ny dissent is why, if |

were here for the entire portion, | would be voting
agai nst the final report.

So thank you very nmuch, and 1'Il talk to
you guys -- I'll see you folks in a few weeks.

VICE CHAIR THERNSTROM Thank you very
much for making the tinme to come, M chael.

COW SSI ONER YAKI :  Thank you.

VICE CHAIR THERNSTROM Ckay. W have
voted on -- we need to vote on Finding Seven as a
whol e, as anended. Can | have a notion to do so?

COW SSI ONER HERI OT:  So noved.

VICE CHAI R THERNSTROM ['I'l second it.
Al in favor, or have we got a unaninous vote at this
poi nt with Conmm ssioner Yaki having gone. If | don't

hear any nay votes or any abstentions, that notion has
been approved.

So we go on to Finding Eight. Can | have
a notion that the Conm ssion approve Finding Eight,
which reads as follows: "Prisoners prevailed in a very
smal | percentage of the 250 RLU PA cases studied by
t he Conmi ssi on, i ndi cating t hat religi ous
di scrim nation against prisoners as defined by RLU PA
is not a serious or substantial problem and that the
majority of conplaints are considered to be either
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without nerit by the courts, or that state prison

authorities have a conpelling interest in not
acconmodat i ng a particul ar religi ous request .
Plaintiffs may not be well served by representing

thenselves in the mjority of cases, rather than
seeki ng | egal assi st ance from experi enced
professionals. The court decisions also show that no
one's religion is nore or |ess successful in pursuing
RLU PA litigation."

Can | have a notion to approve that?

CHAI RVAN REYNCLDS: So noved.

VI CE CHAIR THERNSTROM And "Il second
it, solet's go on to discussion.

COW SSI ONER HERI OT: Yes, |'ve got deep
problens with this one.

COW SSI ONER GAZI ANO  So do I.

COMWM SSI ONER HERI OT:  Yes. | think that
first sentence, "Prisoners prevailed in only a snall
percentage of the 250 RLU PA cases studied by the
Conmi ssion”, that's literally true. But as |'ve put
in the footnote to the report, there's a huge bias in
t hat database. You would expect to find an extrenely
| arge nunber of cases in which the defendant prevails,
and very few where the plaintiff prevails. And it has
absolutely no inplications for the popul ati on of cases
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general ly. So although the statenent is literally
true, | think it has -- it's very msleading, and I
woul d strike it entirely.

The second sentence | think is also,
"Plaintiffs nmay not be well served by" blah, blah,
bl ah, bl ah, bl ah. The causation may go entirely the
other way around. Attorneys are willing to represent
prisoners when they have valid clainms, and when a
prisoner is pro se, it's because no attorney working
for a faith-based organization or a prisoner's rights
organi zation was wlling to undertake the case on
their behalf. So that may be why the pro se cases
sel dom succeed, although I don't know for a fact that
they do sel dom succeed, because, again, we don't know
based on the database that we have in front of us.

VICE CHAIR THERNSTROM Conmi ssi oner
Heriot, if we put your two objections together,
think there's a very clear conclusion here, strike
Fi ndi ng Ei ght.

COW SSI ONER HERI OT:  Except for that | ast
sentence, which | wanted to nmake a separate finding,
since it's very different, if we had anything on
Ei ght. But that I|ast sentence, if we put, "The
reported court decisions seemto indicate that no one
religion is nore or |ess successful in pursuing RLU PA
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[itigation". I have -- you know, there's no
systematic bias in the database on that issue, so that
may well be something that we could generalize about,
as long as we are careful not to say that it's
certainly true. And the way it's witten now, it only
says it seens to indicate.

COW SSI ONER GAZI ANO Conmmi ssi oner

Heriot, see if you would accept a friendly anendnent.

| agree with all that, but | sort of studied your
t houghts on the bias. | certainly know that bias
exists, but if we had nore tine, I'd try to persuade

you that maybe it doesn't go quite as far in one
direction as you think, that the biases may go the
ot her way.

| wouldn't object too much if we just have
the last sentence, and your inprovenent in it 1is
certainly sonething I would have suggested. But is it
all right if we just -- whether it's a separate
finding, or the sane finding, just have sonething
rather plain, that says, "Prisoners prevailed in only
a small percentage of the 250 RLU PA cases studied in
the Lexis database”, and then add sone qualifier,
acknow edging that t hat dat abase nmay not be
representative of all cases.

COW SSIONER HERI OT:  Well, it's not just
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that it may not be. | don't believe that it is.
VICE CHAI R THERNSTROM It isn't. Yes.
You know, Gail --

COW SSI ONER GAZI ANO  Again, | don't want

to -- okay. Then with that -- there's nothing |ike
that that you all are confortable ~-- 1'd be
confortable wth striking it all before the |ast

sentence, as you have anended it.

VICE CHAIR THERNSTROM Conmi ssi oner
Heriot, this brings up a point | should have raised
earlier when we were discussing Part A You' ve got
the question of data bias, you ve got that point in a
f oot not e. It really belongs in the text of Part A
It is an extrenely inportant point.

COW SSI ONER GAZI ANO Wl |, anyone who, |
think, wants to cite it, ought to be careful enough to
read the footnote, so at this point, I'd slightly
prefer we not reopen Part A

VICE CHAIR THERNSTROM All right. Okay.
| am sorry not to have it in the text, and | should
have raised that question. | didn't have it. | had
it in nmy notes, but not -- but I'm staring at the
script instead.

kay. So then the suggestion here is that
Finding Eight gets reduced to one sentence? Is that
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one sentence worth an entire separate finding?

COMM SSI ONER  GAZI ANO I think it's
hel pful, but | would just elaborate nmaybe if we're
striking the first sentence, which | thought
completely, say sonething, "The court decisions
studied by the Conmmssion, or the RLUPA -- the
reported RLU PA cases studied by the Comm ssion seem
to indicate that no one religion is nore or |ess
successful in pursuing RLUPA litigation."

COW SSI ONER HERI OT:  Fine with ne.

VI CE CHAI R THERNSTROM  Ckay. So Findi ng
Eight gets reduced to one sentence, "The reported
RLU PA cases studied by the Conm ssion seem to show
that no one religion is nore or |ess successful in
pursui ng", well, you don't want again RLU PA. So take
out the first one. "The reported cases studied by the
Conmi ssion seem to show that no one religion is nore
or |less successful in pursuing RLUPA litigation."

COW SSI ONER HERI OT:  Why not just get rid
of "in pursuing"”. Successful, it's a --

VI CE CHAI R THERNSTROM  Tel |l ne agai n what
you' re proposi ng.

COW SSIONER HERIOT: It seens odd to say
that a court decision seens to -- that in pursuing
RLU PA litigation, that seens to self-referential
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t here.

VI CE CHAI R THERNSTROM  Right. Ckay.

COW SSI ONER GAZI ANO  But RLUI PA back in
the first part, and end the sentence at "successful".

COW SSI ONER HERI OT:  Yes. "The reported”
-- | don't know. | give up.

COMM SSI ONER GAZI ANO, "The RLUI PA
decisions -- the reported RLU PA decisions studied by
the Conm ssion seem to indicate that no one religion
is nore or |ess successful.”

VICE CHAIR THERNSTROM No, you need
sonet hi ng nore.

COW SSI ONER  HERI OT: No, we do need
sonething. W just don't --

STAFF DI RECTOR DANNENFELSER: In RLU PA,
just take out "pursuing". "In RLUPA litigation."
Does that work?

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER GAZI ANO  That's fine.

VI CE CHAI R THERNSTROM That's fine. I
don't want RLU PA tw ce.

COW SSI ONER GAZI ANO Ckay.

COW SSI ONER HERI OT:  What - -

VI CE CHAIR THERNSTROM |'msorry. People
are talking at once. Sonebody -- whoever was talking
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just now, one of you say -- Gil, what did you just
say?

COW SSI ONER  HERI OT: | don't have an
opi nion at this point.

VI CE CHAIR THERNSTROM | don't understand
why -- what's wong with "pursuing”, and get rid of
t he second RLU PA.

COW SSI ONER HERI OT:  That's fine with ne.
That's fine.

VICE CHAIR THERNSTROM So it now reads --
we're down to one sentence as Finding Eight. "The
reported RLU PA cases studied by the Comm ssion seem
to show that no one religion is nore or |less
successful in pursuing litigation.” That's the entire
Fi ndi ng Ei ght now.

Can we vote on that? Let's have a vote,
the amended Finding Eight. Anybody voting --
abstaining or voting nay on that? Hearing none,
Finding Eight is approved, as anended, which reduces
the entire finding down to one sentence. | don't

think we need a separate vote, we've just had a vote

on that.

kay. W're on to the recommendations.
Can | have a notion that the Conmm ssion approve
Recommendati on One, which reads as follows: "Gven
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that the vast majority of incarcerated persons in the
United States reside in state prisons, radicalization
poses a greater potential threat in such prisons than
in federal ones. State prison authorities should take
nat i onal security consi derati ons into account,
carefully, even-handedly, and wthout relying on
ethnic or religious stereotypes in reviewing al
requests for religious accomodati ons. They shoul d
al so factor these considerations into their vetting of
religious contractors and volunteers, 1in general.
Both prison security and national security interests
woul d be better served if states were to adopt uniform
vetting procedures for their religious contractors and
volunteers. To the extent that prisons, either state
or federal, experience severe shortages in chaplains
of specific religions, e.g., Islam prison officials
shoul d engage in vigorous efforts to try to alleviate
such shortfalls wthout dimnishing qualification
requi renents.”

Il wll nmke a notion to adopt that.
Anybody second it?

COW SSI ONER GAZI ANO.  Second.

VI CE CHAI R THERNSTROM kay. Let's go on
to discussion. Let ne raise the first question here.
On this last sentence, "Prison officials should engage
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in vigorous efforts", are we suggesting that they
don't? "Prison officials should engage in vigorous
efforts to try to alleviate such shortfalls."”

COMM SSI ONER  GAZI ANO, | think that's a
fair point. And probably if it would be read that
way, that shoul d be anended.

VI CE CHAI R THERNSTROM | think it seens
gratuitously insulting.

COW SSI ONER GAZIANO  May | begin with a
nodi fication that may partially serve Conmn ssioner
Yaki's concerns before he got off the call?

VI CE CHAI R THERNSTROM  Yes.

COW SSIONER GAZIANO | think I'd like to
substitute for the first sentence a few slight
changes, one of which is that radicalization isn't
def i ned. But, nore inportantly, it doesn't -- that
first sentence doesn't logically follow Just because
the vast majority of prisoners are in state prisons
doesn't nean that radicalization is nore of a threat
in those kind of prisons than in federal prisons.

VICE CHAIR THERNSTROM Yes. That's
right.

COW SSI ONER  GAZI ANO. In  nunber, but
noreover, radicalization may pose nore or less of a
threat in state or federal prisons depending on the
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type of crines, and prison popul ati ons, and any nunber
of factors. So this is ny substitution, and then a few
ot her changes will follow

"Radi calization of prisoners in both state
and federal prisons poses a serious concern", rather
than threat, "poses a serious concern to fellow

prisoners, prison officials, and others in the genera

popul ation.” So that would be ny first sentence.
VI CE CHAIR THERNSTROM |'msorry. Let ne
go over this again. "Radi calization of prisoners in

both state and federal prisons”, you want prisoners
and prisons?

COMM SSI ONER GAZI ANC, Ckay.
"Radi calization of inmates", we'll say, if you prefer.

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER GAZI ANO | was doing this on
the fly while we were working on the last finding.

VI CE CHAI R THERNSTROM (kay. "Both state
and federal prisons poses”", go on. |'ve got the rest
witten down.

COW SSI ONER GAZI ANO: " A serious concern
to fellow prisoners, prison officials, and others in
the general population.” And | would assune that in
bot h Engl and and France, it at |east poses concerns.

And then in the next sentence | would
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strike "state" since we've nade it applicable to both
state and federal prisons. "Prison authorities" --

VICE CHAIR THERNSTROM Wait a mnute.
You've got -- 1'm sorry. Hold on a second. Ckay.
"Prison authorities.”

COW SSI ONER GAZI ANO  (kay. That's all
the change I'd make on that one. Two sentences |ater,
“In general, both prison security and national
security interests would be better served if prisons
were to adopt uniformvetting procedures.” | nean, to
the extent that this finding is worth making, | think

it's worth naking as to both --

VICE CHAIR THERNSTROM I'm sorry,
Conmi ssi oner (azi ano. W' ve got the sentence here
NOWw. "Prison authorities should take national

security considerations into account carefully" --
bl ah, blah, blah -- "in reviewing all requests for
religi ous accommobdations.” Then the sentence after
that you are saying --

COW SSI ONER  GAZI ANC I'"'m saying, the
next sentence after that, that begins, "lIn general".

VI CE CHAI R THERNSTROM  Yes. (kay.

COW SSI ONER  GAZI ANC I just want to
apply it to all prisons, rather than just the state.
And then | would --
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VICE CHAIR THERNSTROM Wit a mnute. It

is all prisons here. It's, "In general, both prison
security and national security interests wll be
better served."

COMW SSI ONER GAZI ANOG: | don't know -- I'm
going to tal k about whether others feel that we really
need uni f or m st andar ds.

VI CE CHAI R THERNSTROM  But - -

COW SSI ONER HERI OT:  Let's wait for that.

Let's go through your's, because |'ve got that on ny

l'ist.

COW SSI ONER GAZI ANO Al right.

VICE CHAIR THERNSTROM Yes, but I'm
sorry, |I'm mssing your change to the sentence, "In

general, both prison" --

COW SSI ONER GAZI ANO. Do you see it says
somewhere in the mddle, it says, "states".

COW SSI ONER HERI OT: I nstead of "states",
m d- sent ence.

VI CE CHAI R THERNSTROM "Wuld be better
served if states were to adopt uniformvetting" --

COW SSI ONER HERI OT:  That would have to
include the feds, as well, so prison authorities were
to adopt.

COW SSI ONER  GAZI ANO, Yes. Cross out
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"states", and nmake it "prison authorities."”

VI CE CHAI R THERNSTROM  Ckay. "WI | adopt
uniform vetting procedures for their religi ous
contractors and volunteers."

Conmi ssioner Heriot, you had sonething
about that sentence.

COW SSI ONER HERI OT: You want to go to
mne now? | just --

VI CE CHAI R THERNSTROM Only if it's on
t hat sentence.

COW SSI ONER HERIOT: W can't -- mne is
inconsistent with Todd's, so |I think we should go
t hrough Todd' s.

VI CE CHAIR THERNSTROM  All right. Let's
just go on through this with Todd.

COW SSI ONER GAZI ANO Wl |, that's all |
wanted to raise, except | think | support your's,

Madam Vice Chair, but | mght yield to a friendly

anendnent from@Gail. Maybe | mssed --

VICE CHAIR THERNSTROM No, | want to
simply delete the last sentence. As | said, | think
it's gratuitously insulting. O course, if they' ve

got severe shortages, we have to assune that they're
engaging in efforts to alleviate those shortages.
STAFF DI RECTOR DANNENFELSER  This is the
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Staff Director, if | could just point sonething out,
why there was a distinction between federal and state
in that recomendation. The report on pages 36 and 37
made a distinction that the Bureau of Prisons has
taken several significant steps to limt the threat of
radi cal i zati on, i ncl udi ng i ncreasing super vi si on
within the federal system And then it says on page
37, "By contrast, all the state prisons surveyed
responded that national security conditions had not
been a factor in, or had no known inpact on how they
regulate the religious activities of inmates." So
there was a distinction, in general, about how the
federal prisons were dealing with national security
consi derations and the state prisons.

COW SSI ONER GAZI ANO. | understand that,
and the report is a little nore precise in that. [|I'm
fine to leave that as it is, but the finding, as
witten -- first of all, the first sentence is just
illogical as witten, but | think it's best for us in
these recommendations that people are going to be
paying attention to, regardless of whether one has
done a better job or the other, saying they both ought
to take this into account, and they ought to do so
even- handedl y, yadda ya.

COW SSI ONER  HERI OT: Yes, | agree wth
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t hat . There's no reason that we have to put in our
reconmmendations the difference in their response --

COW SSI ONER  GAZI ANO Also, we know
there's sone evidence in this. | don't know in a
recomrendation |I'm prepared to say that everything the
federal government has done is peachy, and that our
information collecting on the states has been so
severe, or so authoritative that we know no state has
done that. I'd rather -- if we have sone hunch of
that, and we have it in the body of the report, fine.
But maybe sone state has done so. There's sone --
actually, there was sonething in the findings that
suggests that states sort of take it into account, but
they -- so the evidence is a little bit m xed on this.
This is just alittle bit nore neutral.

COW SSI ONER HERI OT:  Yes. Can | suggest
that we adopt or not adopt Todd's recomendations to
nodi fy nunber one, and then go on to mne, because
mne -- | would support Todd's if mne isn't adopted,
and so we sort of need to do these one at a tine.

VICE CHAIR THERNSTROM That's fine. Let
me read it now, then. Recommendation One woul d read,
"Radi calization of the inmates in both state and
federal prisons poses a serious concern to fellow
prisoners, prison officials, and others in the general
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popul ati on. Prison authorities should take nationa
security considerations into account carefully, even-
handedly, and without relying on ethnic or religious

stereotypes in reviewing all requests for religious

acconmodat i ons. They should also factor these
considerations into their vetting of religi ous
contractors and vol unteers. In general, both prison

security and national security interests would be
better served if prison authorities were to adopt
uniform vetting procedures for their religi ous

contractors and volunteers."

And, Conmi ssioner Gaziano, | suggest that
we end there, cut the last sentence. If you wll
accept that --

COW SSI ONER  GAZI ANC. I accept . I

accept .

VI CE CHAIR THERNSTROM  Ckay. So then |
have just read the Reconmendation One, as anended, as
Conmi ssi on Gazi ano proposes to anend. Let's have a
vote on that, and then we will go on to Comm ssioner
Heriot's further thoughts.

Can | have a notion to accept Conmi ssi oner
Gazi ano' s proposed anendnent s?

COW SSI ONER GAZI ANO  So noved.

VICE CHAIR THERNSTROM And | will second
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it. So let's have a vote on that. Any abstentions,
any opposition? Hearing none, t hose proposed
anendnent s were unani nously accept ed.

Now, Comm ssioner Heriot, you have a
separ at e one.

COW SSI ONER HERI OT: Yes. | have one
that I"'mnot really certain how | feel about this, but
I get really unconfortabl e with al | t he
recomrendati ons that Comm ssions all over the country,
in every little corner of the country, about adopting
uni form standards. | don't really have any belief
that there ought to be uniform standards, as opposed
to non-uniform standards, so | really don't endorse
that part of it.

COW SSI ONER GAZI ANOC Wbul d Conmi ssi oner
Heriot mnd just dropping the word "uniform? | kind
of agree with that. That was sort of odd, but how
about we just urge themto adopt vetting procedures?

COW SSI ONER HERI OT:  That's fi ne. That
would work fine. Let's just drop the word "uniforni.
That's ny notion.

VI CE CHAI R THERNSTROM Second? No, wait
a mnute. Go back with ne. Were are you --

COW SSI ONER HERI OT: | don't know how the
sentence reads now, but that word "unifornt appears in
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t here.

COW SSI ONER GAZI ANO  This would be now
the | ast sentence after we've dropped --

VI CE CHAI R THERNSTROM  Yes. "In general,
both prison security and national security interests
woul d be better served if prison authorities were to
adopt vetting procedur es for their religi ous
contractors and volunteers." If you take "uniforni
out of it, it doesn't mean anything. " m sure they
have vetting procedures.

COW SSI ONER GAZI ANO  Are you sure? |'m
not. Wy don't you say "vetting procedures to address
t hese issues."

VI CE CHAI R THERNSTROM |'m sure they have

vetting procedures.

COMM SSI ONER GAZI ANO: |'' m not sure.
VI CE CHAIR THERNSTROM | can't believe
they don't have vetting procedures. What do you

think, they do it randomy?

COW SSI ONER  GAZI ANO They may not vet
for these issues.

COW SSI ONER  HERI OT: It m ght not
specifically include --

COW SSI ONER GAZI ANO O whether they are
certified Odinists, but they may not vet for whether
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the certified CGdinists are enem es, radical enem es of
the United States.

VICE CHAIR THERNSTROM They have no
procedures for -- no standards when they |[|ook at
religious contractors and --

COW SSI ONER GAZI ANO:  On their checkli st
they may not be checking for whether these people are
radi calizers. And we're just suggesting they ought to
take their -- put that on their checklist. Maybe the
i nists, by the way, aren't the violent types, but it
seened to nme in history the Norse, the historic Norse
were, and so there's an dinist guy, instead of just
building long ships to row to Valhalla, they preach
sonmet hing else, I want to know.

VI CE CHAI R THERNSTROM |"m sorry. The
poi nt makes no sense to ne.

COW SSI ONER  HERI OT: | agree with that
beyond this, this is not working. |If we are going to
suggest that they adopt standards, then we have to at
| east have sone deferential |anguage, just in case
t hey haven't, then they shoul d.

VI CE CHAIR THERNSTROM But, of course,
they have, they've got sone standards for deciding
what contractors and volunteers are acceptable, and
whi ch ones are not.
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COW SSI ONER GAZI ANO You know, I

woul dn't cry too nuch if we struck the sentence, but |
think that it's helpful to just say that this ought to
be one of the factors. |'mnot confident that they're
not just nmaking sure that soneone is a certified
Qdi ni st

VICE CHAIR THERNSTROM | want to strike
the sentence, if we don't have "uniform in there. So

it was sinply, "And they should also factor these

considerations into their vetting of religi ous

contractors and volunteers.” End of recomendati on.
COW SSI ONER  GAZI ANO I would say -- if

we're going to vote on it, I'"'msorry. Are you noving

to strike, or are we voting on your --

VICE CHAIR THERNSTROM I"'m noving to
strike that sentence now. CQherwise, | don't see the
poi nt of the sentence.

COMM SSI ONER  GAZI ANO. Ckay. Fine. |
agr ee.

VICE CHAIR THERNSTROM Al right. So |
nove that we strike that sentence. Sonebody got --

COW SSI ONER HERI OT:  Second.

VICE CHAIR THERNSTROM  You' ve seconded
in effect. Can we have a vote on it? Anybody opposed
or abstaining? I don't hear any opposition or
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abstention, and, therefore, the recommendation now

ends with the sentence, "They should also factor these

considerations into their wvetting or religi ous
contractors and volunteers.”™ And do | need a notion
to now -- do we need to nove to accept Reconmendation
One, as anmended? | guess so.

COW SSI ONER HERI OT:  So noved.
VI CE CHAI R THERNSTROM And | second it.
Al in favor?

COW SSI ONER HERI OT:  Aye.

VICE CHAIR THERNSTROM "Il do it the
ot her way. | think there's a -- any abstentions or
nay votes here? Hearing none, it is adopted. ['"m
sorry. |"m just staring at where we're going here.

It is adopted, as anended.

Ckay. Recomendat i on Two. Can | have a
notion that the Comm ssion approve Recommendati on Two,
which reads as follows: "Data regarding prisoners'
clainms of non-accomodation of their religious belief
shoul d be collected and categorized by DQJ in a nore
detail ed and consistent manner. For exanple, although
religious grievances wll likely remain small in
conparison to the total nunber of grievances filed in
federal facilities, BOP should collect grievance data
related to denials of religious itens/literature and
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religious rulings/head-cover to provide a nore
t horough and accurate picture of the nature of the

grievances filed in prisons.”

By the way, | didn't object earlier
because | thought | have to cone up with sonme other
| anguage if | object, but | hate these slashes. I

mean, it's bad witing, in ny view

Anyway, can | have a notion to -- well,
nove that we accept Recommendation Two. Can | have a
second? Second, anybody?

COW SSIONER HERIOT:  |'m against it.

VI CE CHAI R THERNSTROM  You're against it.
Does anybody - -

COW SSI ONER GAZI ANG:  Ckay. "1l second
it. Let's discuss it.

COW SSI ONER HERI OT:  Ckay.

VI CE CHAIR THERNSTROM  (kay. Let's have
a di scussi on.

COW SSIONER HERIOT: | just feel like we

make recommendations like this as if collecting data

is free, and it's not. lt's a lot of effort to
coll ect data. And | think one of our -- the basic
feeling I get from this whole report is that we've

covered this area, not perfectly, but we've discovered
that things don't seemto be nmassively amss, so I'm
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not certain that this is an area that | would want DQJ
to assign sonebody to work on. It's a lot of work to
be in charge of that.

VICE CHAIR THERNSTROM Anybody got a
response to that? Don't all speak up at once. Are
you noving that we sinply strike Recommendation Two,
Conmi ssi oner Heriot?

COW SSI ONER  HERI OT: W could just go
with a notion now and defeat it.

VICE CHAIR THERNSTROM Ve coul d. Any
further discussion? W'Il| take a vote on it.

COW SSIONER HERIOT:  Ch, by the way, if
this doesn't get defeated, | wll change ny vote to
abst ai n.

VI CE CHAIR THERNSTROM Well, I'"mgoing to
abstain on this.

COW SSI ONER HERI OT: Wl |, let's see what
happens if people vote their conscience here, and then
we can change vot es.

VICE CHAIR THERNSTROM  You know, | don't
-- | nmean, | |ike data collected, categorized.

COW SSI ONER  HERI OT: But you know that
it's not free.

VICE CHAIR THERNSTROM It's not free, but
they collect a lot of data. They can collect sone
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nmore. | think this is probably useful data.

COW SSI ONER HERI OT: Vot e your consci ence
and let's see howit conmes out. It's not like this is
a --

VI CE CHAIR THERNSTROM All right. Okay.
W have a notion on the table to accept Recommendati on
Two. Al in favor?

COW SSI ONER  HERI OT: You need to do a
roll call.

VICE CHAIR THERNSTROM "1l do a roll
call, I was going to say. Conm ssioner Gazi ano.

COW SSI ONER GAZI ANO Abst ai n.

VI CE CHAI R THERNSTROM  You' re abst ai ni ng.
kay. Conmmi ssioner Kirsanow, are you back?

COMM SSI ONER GAZI ANC, \%% first
abstention, | think.

VI CE CHAI R THERNSTROM  Par don ne?

COW SSI ONER  GAZI ANO. Maybe ny first
abstention on the Conm ssi on.

VICE CHAIR THERNSTROM Yes. (Xay. I
can't renenber. Conmi ssi oner Kirsanow, are you back
or gone?

COW SSI ONER KI RSANOW  |' m back. Aye.

VICE CHAIR THERNSTROM You're an aye.
Conmi ssi oner Heriot?
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COW SSI ONER HERI OT:  No.

VI CE CHAI R THERNSTROM  Nay. Conmi ssi oner
Yaki is gone. Conm ssioner Reynol ds?

CHAI RVAN REYNCLDS:  No.

VI CE CHAIR THERNSTROM Nay . And I'm a
nay, too. No, wait a mnute. Wit a mnute here.

COW SSI ONER HERI OT: O are you an aye?

VI CE CHAI R THERNSTROM I'"'m an aye. "' m
sorry. Not thinking. |1'man aye.

COW SSI ONER HERI OT: W ti ed.

COW SSI ONER GAZI ANO  (Kkay. What's the
result of a tie?

COW SSI ONER HERI OT:  Todd, would you |ike

to weigh in, because you can control this vote.

COW SSI ONER  GAZI ANO. | don't want to.
That's the point. | suppose 1'lIl vote against the
reconmrendat i on. I mght vote for it if | knew what
the cost was, but | -- in the absence of not know ng

why that isn't collected, and not know ng the cost, |
think 1'd rather not nmake the recommendation. W can
still argue it. Anyone can argue it based on a report
that says DQJ doesn't collect this.

COW SSI ONER HERI OT:  See, the things is,
with a tie, it doesn't pass, so that nmeans that the
nos win. But you could swing it Todd, if you want to
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swing it.

COW SSI ONER GAZI ANO Wl |, what | say, |
want to strike this. | forget what the posture of the
notion is.

VICE CHAIR THERNSTROM  The notion is to
accept it.

COW SSI ONER GAZI ANO  Ckay. Well, then |
want to strike it, because | don't know enough to be
r econmendi ng. I think that anyone else who cares
about this can note in our Part A that DQJ doesn't
collect this. | just --

COW SSI ONER HERI OT:  Yes, but there's no
notion to strike. You have to vote yes, or no, or
abst ai n.

VI CE CHAIR THERNSTROM  Yes. And we're --

COW SSI ONER  HERI OT: And they're the
sanme, whether it's a notion to strike or a notion to
accept, but the notion is to accept it. So if you
want to strike it --

COW SSI ONER GAZI ANO:  Then | vote no.

CHAI RVAN REYNOLDS: So that's 3-2 agai nst
t he noti on.

COW SSI ONER HERI OT:  1t's gone.

VICE CHAIR THERNSTROM Ri ght. So, in
effect, we have elimnated -- not in effect. W have
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-- Recommendati on Two i s gone.

COMWM SSI ONER HERI OT:  Yes.

VICE CHAIR THERNSTROM  Now, Conmi ssi oner
Gaziano, if you were suggesting that what you want is
this -- a discussion of this point in Part A that's
not goi ng to happen.

COMM SSI ONER  GAZI ANO It is in Part A
al r eady.

VI CE CHAI R THERNSTROM Al l right.

COW SSI ONER GAZI ANO:  What is in Part A
and this is what tipped ny mnd after listening to the
debate, it lists in Part A that DQJ doesn't collect
this. Now, based on that, anyone el se can then hamrer
away at DQJ, and say why not? And they mght say
well, that would cost $6 billion and the financial
crisis would occur that we're all trying to avert. |
just don't think we need to reconmend they do --

VI CE CHAI R THERNSTROM That's going to
tip the bal ance.

COW SSI ONER  HERI OT: Ckay. Then we've
taken care of it.

VICE CHAIR THERNSTROM W had a vote.
W' re goi ng on.

Recommendation Three. Can | have a notion
that the Comm ssion approve Recommendation --
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(O f the record.)

COURT REPORTER: Hello, this is the court
reporter.

VI CE CHAI R THERNSTROM  Yes?

COURT REPORTER: | need to interrupt. I
got di sconnected when the begi nning of Recomrendati on
Three started at 2:11:40, which |I've got as exactly
two m nutes ago.

VICE CHAIR THERNSTROM Ckay. W are
voting now on a anendnent by Comm ssioner Gazi ano that
substitutes the last tw hyphenated words, "even-
handedl y", substitutes for those words "in a fair and
reasonabl e nmanner, so such burden should be spread
across all faith groups in a fair and reasonable
manner . " And that is what we are -- that is the
anendnent we are now voting on. Any nay votes, any
abstentions on that? Hearing none, that anmendnment is
accept ed.

Now, Comm ssioner Heriot?

COW SSI ONER HERI OT: My notion would be
to nmake this the first recommendation rather than the
second, because it's nore representative of the
general report, which really didn't have that much to
do with national security, and so | think it [|ooks
better to have what is currently listed as nunber
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three as nunber one, and then have what is currently
nunber one becone nunber two, and then four becones
three, and so on.

VI CE CHAIR THERNSTROM Ckay. | second
t hat . Any di scussi on? Changing the order of the
recommendati ons, so this becones Recommendation One.

COW SSI ONER GAZI ANO | suggest unani nous
consent for that.

VI CE CHAIR THERNSTROM  Unani nous consent

on this, if I hear no objections. Al right. That is

adopt ed. Any further discussion of Recomendation
Three? Hearing none, we have to -- we need a notion
to adopt Recommendati on Three, as anended. | so nove.

COW SSI ONER HERI OT:  Second.

VI CE CHAIR THERNSTROM  Unani nous consent
on that. Anybody abstaining or objecting to that? W
have unani nous on adopting what is now Recommendati on
One. |'msorry.

kay. Recommendation Three, can | have a
notion that the Conmi ssion approve Recommendation
Three, which reads as follows: "State prisons would
benefit from | ooking at the nmeasures federal prisons
have enacted in trying to balance national security
concerns with prisoners' free exercise rights. To

that end, better conmunication and know edge sharing
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between state, f ederal , and | ocal correctional
institutions woul d enhance such jurisdiction's
efforts.”

| nmove the adoption. Have | got a second?

COW SSI ONER GAZI ANO  Second.

VI CE CHAI R THERNSTROM  kay. Discussion?

COMM SSI ONER HERI OT: I t hi nk t he
"measures federal prisons have enacted", prisons don't
enact . We're tal king about policies federal prisons
have adopted, | believe.

VICE CHAIR THERNSTROM Al right. Yes,
we are, indeed.

COMW SSIONER HERIOT:  I'ma little worried
that | don't know exactly what those policies are.

VI CE CHAIR THERNSTROM  Yes, |'m bothered

by that, too.

COW SSI ONER HERI OT: Yes, I'm a |lot
worried about it. | don't know what they are.

COMM SSI ONER  GAZI ANO. Sorry. VW had
testinony on it, but | found -- and | think there's
some support in Part A that -- I"'msorry. Wich -- |
had a nonmentary -- are you talking about the first

sentence, or the second sentence?
VI CE CHAI R THERNSTROMV We're now on the
first sentence for recommendation, what's becone
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Recommendat i on Three.

COMM SSI ONER  GAZI ANO Yes. Ri ght. I'n
the first sentence, | think there was sone testinony
that the federal officials have spent a lot of tineg,
in part |ooking at how DOD -- first studying how DCOD
has done it in the kind of Ilraqgi War situation, how
they've applied that. And there was sone evidence
t hat suggests they haven't done it.

| didn't want in another recommendation to
be too heavy-handed in it, but I'"'m not sure that it
hurts to say that they would benefit in |ooking at the
nmeasur es.

COW SSI ONER  HERI OT: Yes, | agree wth
t hat . Maybe |'m goi ng overboard. I wasn't really
focusing on the fact that it doesn't say adopt them
it just says |look at them

COW SSI ONER GAZI ANO  Yes. | think --

COMWM SSI ONER  HERI OT: Gail Heriot would
benefit fromlooking at them too, but | haven't.

COMM SSI ONER  GAZI ANO, Yes. And | think
there's sone evidence that the federal governnent has
just put a lot nore effort into that, and | nay be
wrong, but some evidence --

COW SSI ONER  HERI OT: There's definitely
testinony on that.
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COW SSI ONER  GAZI ANC, The state is a

little worried they hadn't.

VICE CHAIR THERNSTROM Ckay. So the
Recomendation Three would now read, "State prisons
woul d benefit from |l ooking at policies federal prisons
have adopted in trying to balance national security
concerns with prisoners' free exercise rights", and
not hi ng el se woul d change.

COW SSI ONER  GAZI ANO. Except taking out
t he space there between rights and the period.

VICE CHAIR THERNSTROM Yes. Ckay.
They're going to catch that kind of thing.

COW SSI ONER  GAZI ANO I"'m trying to be
hunorous at this point.

VI CE CHAI R THERNSTROM  Par don ne?

COW SSI ONER GAZI ANO Not hing. Sorry.

VICE CHAIR THERNSTROM Look, we're
relying on the staff to --

COW SSI ONER  GAZI ANO I know, | was
j oki ng, j oking.

VI CE CHAI R THERNSTROM  Ckay.

COMM SSI ONER GAZI ANO.  Move on.

VI CE CHAIR THERNSTROM kay. Can | have
-- we've got a notion to anmend it. | don't even know
whose anendnent that is. OCh, it's Heriot's.
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COW SSI ONER HERI OT:  That was m ne, yes.

VI CE CHAI R THERNSTROM  Yes. To anend it,
so that it reads as | just read. Can we have
unani rous consent on that, or have | got any
obj ections, or any abstentions? Hearing none, we have
unani nous consent. And do | need a separate notion to
now approve Recommendation Three? | don't think so
W just had unaninpbus consent in adopting these
changes. |'m noving on.

Recommendation Five. Can | have a notion

that the Conm ssion approve, it's now Reconmendation

Four, I'msorry, Four, which reads as follows: "Though
the nunber of neritorious cases wll likely remain
smal |, DQJ should assess whether nore of its resources

can be allocated to investigating the religious
discrimnation conplaints it receives for possible
RLU PA violations, particularly in Jlight of its
vigorous enforcenment of the statutes for land use
provi sions."

COW SSI ONER  HERI OT: That's not what |

have in front of ne. | didn't hear the part about
small. | thought that was taken out. If not, I'min
favor of taking it out. I"m basically against this
one.

VICE CHAIR THERNSTROM Wait a mnute. W
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have got to have a vote. | nove that we adopt this. |
need a second on it. W'l get to discussion in a
m nut e. Have | got a second on adopting this

reconmendat i on?

COW SSI ONER GAZI ANO  Second, so that |
can vote against in the end.

VI CE CHAI R THERNSTROM  Four. Ckay. Now,
di scussi on. Conmi ssi oner Heriot?

COW SSI ONER HERI OT: What you -- | have a
version that like is day later than that, that doesn't
have anything --

VI CE CHAI R THERNSTROM I"m reading the
script sent to ne this norning.

COW SSI ONER HERI OT: Ch, okay. Well, at
any rate, anything that says that there are a snall
nunber of cases has to cone out, because that is not
proven. Wat | think we can only say is that it's not
an overwhel m ng nunber of cases, as | said before, not
an unmanageabl e nunber, so that stuff should cone out.
But, noreover --

VICE CHAIR THERNSTROM Wiy do we need
that first phrase all together? Wy can't we sinply
start wth, "DQJ should assess whether" --

COW SSI ONER  HERI OT: Yes, that's the
version that | have in front of me, starts with, "DQJ
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shoul d assess.”

VI CE CHAI R THERNSTROM  Fi ne.

COW SSIONER HERIOT:  And |'m not for it,
because | don't think there's any real evidence that
DQ) has not allocated its resources appropriately
al r eady. We probably should have inquired nore
closely into what they're doing for the l|and use
cases, and why, in order to be able to cone to an
assessnent as to whether or not they' re overdoing the
| and use cases relative to the religion cases. But
since the -- relative to the prison cases. But since
the prison cases don't -- there doesn't seem to be
anything gravely wong here, | don't see why we shoul d
be recommendi ng any reassessnent on their part at all.

It just seens |ike --

COW SSI ONER  GAZI ANO That was ny
assessnent. | don't think the connection logically
fits, and there nmay be sone evidence that sone nenber
of our staff thought existed for this, but we have to
vote on it. And | don't renmenber it in the report
itself, and that's what's going to be delivered to
Congr ess. So | just think wthout nore, 1'm not
confortabl e joining this reconmendati on.

VICE CHAIR THERNSTROM Vwell, not only
that, we just elimnated the whole recomendati on on
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the collection of data on prisoners' clains. | f
you're going to collect data, it's the nore inportant
one. Sorry.

Conmi ssi oner Heriot, nmake a --

COW SSI ONER HERI OT: W coul d defeat the
notion. Let's just defeat the notion.

VICE CHAIR THERNSTROM Let's just defeat
the notion. Any other discussion on this notion for
Recomendati on Four? Ckay. Al in favor of
approving, that is how the notion reads, all in favor
of approvi ng Recomendati on Four?

COW SSI ONER HERIOT:  Rol | call.

VI CE CHAI R THERNSTROM Doing a roll call.
Yes. (azi ano.

COMM SSI ONER GAZI ANO. No.

VICE CHAIR THERNSTROM Ki rsanow, you
came. Al right. You still here? You're here.

COW SSI ONER KI RSANOW  Abst ai n.

VI CE CHAI R THERNSTROM  You' re abst ai ni ng.
Heriot is a no.

COMM SSI ONER HERI OT: Wai t . I''m al | owned
to vote. No.

VI CE CHAI R THERNSTROM  Reynol ds?

CHAI RVAN REYNCLDS:  No.

VI CE CHAIR THERNSTROM No. And |I'm a no.
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It is four nos, and one abstention, Kirsanow has an

abstenti on. The Recommendation Five fails. | f
sonmebody is speaking and |I'm supposed to hear, | can't
hear . Ckay. Dd I just say Five? |It's Four now,

Recommendati on Four fails.

So now we've just gotten rid of two
recommendat i ons, and Recommendati on Six becones Four.
Can | have a notion that the Conmm ssion approve
Recommendat i on Four, which reads as follows: "The PLRA
hel ps maintain a bal ance between prisoners' rights and
the interest of prison officials, and the courts, and
mnimze the nunber of frivolous [|awsuits. Its
provisions relating to exhaustion, the limtation on
nonetary awards absent physical injury and attorney
fees" -- there should be a comma there, anyway --
"shoul d be preserved in their original form"

| nove to accept this. I need a second,
and then we'll have a discussion. Second?

COW SSI ONER HERI OT:  Second.

VI CE CHAI R THERNSTROM  Ckay. Di scussi on.

COW SSI ONER HERI OT: | woul d add the word
"probably” in the first sentence, just because | hate
maki ng assertions that don't have fudge words |ike
that. You can't be absolutely sure, but | think --

VICE CHAIR THERNSTROM That probably
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hel ped.

COW SSI ONER HERI OT:  Yes. Now, | would
have figured that -- well, | don't want to suggest
anendnents for you, Abby, but I would think that you'd
be kind of concerned about this one, too, for the sane
reasons as before, as we were doing the unmanageabl e
i Ssue.

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER  HERI OT: "PRLA has probably
hel ped maintain the level of litigation we see today."
Isn't that what you did in the previous?

VI CE CHAI R THERNSTROM  Yes. That is what

| did in the previous one.

COMW SSI ONER  GAZI ANO But we can
certainly vote for it, unless sonmeone wants to -- vote
for or against. | think I"'minclined to vote for it.

COW SSI ONER  HERI OT: For it the way it

is?

COW SSI ONER GAZI ANO  Yes, unl ess soneone
wants to suggest an anendnent that will get nore folks
on board. I'm-- we did have testinony on this, and I

considered it both ways, and the argunments to change
weren't persuasive to nme. This is --
VICE CHAIR THERNSTROM Conmi ssi oner
Heriot, if you would put that -- just vote it up or
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down, but put that, instead of nmy having to nake a

separate notion, put that as part of your notion, wll

you be confortable doing that? "The PL

RA probably

hel ps maintain the level of litigation we see today."

COMW SSI ONER HERI OT:  Yes, |'d
leave it the way it is. |"m nore conc
making -- in the second sentence, instead

the way it is, just pointing out that

be happy to
erned about
of wordi ng

there's no

reason to provide religious liberty clains with a

special exenption from the provisions of
Litigati on Reform Act.

COMM SSI ONER  GAZI ANC, Why
scrawl out a sentence and read it to us,

can incorporate it.

the Prison

don't you

so that we

COW SSI ONER HERI OT: For sentence one, or

sentence two?

COW SSI ONER GAZI ANO Two.

COW SSI ONER HERI OT: "W see no reason to

provide religious liberty clains wth

a speci al

exception from its provisions relating to exhausting

the limtation of nonetary awards, absent
injury and attorneys fees."
VICE CHAIR THERNSTROM Al r
have to wite this out. "W see no reason"”
COW SSI ONER HERIOT:  This is
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nessage.

VICE CHAIR THERNSTROM | don't have it in
front of ne.

COW SSI ONER HERI OT: kay. Here it
comes. "W see no reason to provide religious |iberty
claims with a special exenption from its provisions
relating to exhaustion the limtation on nonetary
awar ds absent a physical injury and attorneys fees."

VI CE CHAI R THERNSTROM "m just witing
her e.

COW SSI ONER  HERI OT: Those would be ny
two proposals, add the word "probably", and change the
second sentence. | won't propose the other thing. W
can do that in a separate notion, if we want to, but I

think I prefer it the way it is.

VICE CHAIR THERNSTROM ["m sorry. So
your second sentence goes, "W see no reason to
provide religious liberty <clains with a specia

exenption fronf - and where do you go fromthere?
COW SSI ONER  HERI OT: "Its", its refers
back to the Prison Litigation Reform Act. "Its
provision relating to exhaustion, the limtation on
nonetary award, absent"” --
VICE CHAIR THERNSTROM The rest is
unchanged.
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COW SSI ONER  HERI OT: Yes, that's right,

except for the part, "or should be preserved in their
present forni. That's unneeded.

VI CE CHAI R THERNSTROM  Ri ght .

COW SSIONER HERIOT: It just cuts off at

the word "fees".

VICE CHAIR THERNSTROM Ri ght. Yes.
Correct.

STAFF DI RECTOR DANNENFELSER  You have an
apostrophe after attorneys, | believe.

COW SSI ONER  HERI OT: Ri ght. So it's
pl ural possessi ve.

VI CE CHAI R THERNSTROM Right. Ckay. So,
Conmi ssioner Heriot, I"'mwlling to give up -- to keep
t he beginning as witten.

COW SSIONER HERIOT:  So we just add the
word "probably" to the first sentence, plus you keep
ny second sentence.

VICE CHAIR THERNSTROM Yes, yes, Yyes,
yes. Well, "a bal ance". How about "the bal ance we
see today"? Does anybody have a problem with that?
Because you're suggesting here that there's sone kind
of correct bal ance.

COW SSI ONER  HERI OT: | don't have any
objection to that.
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VI CE CHAIR THERNSTROM Can you nake it

part of your notion then?

COW SSI ONER  HERI OT: Yes. My point is
simply that there's no reason to -- |I'm not making --
| don't have an opinion on the Prison Litigation
Reform Act, specifically, but there's no reason to
treat this area of the law differently from other
areas of prison litigation.

VICE CHAIR THERNSTROM | shoul d take the

COW SSI ONER HERI OT:  So, "the bal ance we
see today", is that what we're asking for?

VI CE CHAI R THERNSTROM Yes. "The PLRA
has probably helped mintain the balance we see
t oday between prisoners' rights and the interest of
prison officials, and the «courts in mnimzing
frivolous lawsuits." So we're not inplying the
bal ance is right or wong, but it's --

COW SSI ONER HERI OT:  But it's not speci al

to this kind of case.

VICE CHAIR THERNSTROM Yes, | know.
Nevertheless, the former -- previous formulation
suggests the balance -- we |ike the bal ance. ["m

trying to nake it nore neutral.
COMW SSI ONER HERI OT:  That's fi ne.
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VI CE CHAI R THERNSTROM  Then it goes on to

say, "W see no reason to provide religious liberty
claimns with a special exenption from its provisions
relating to exhaustion, a Ilimtation on nonetary
awards absent physical injury, and attorneys fees."
And | think we need a comma before absent, am | wong
t here? Anybody got an opini on?

COW SSI ONER HERI OT: No, you are w ong.
"Limtation on nonetary awards absent physi cal
injury.”

VICE CHAIR THERNSTROM You're right.
You're right.

COW SSIONER HERI OT:  That's a concept by
itself. W could put a conma after "injury", so that
we make a |ist there.

VI CE CHAI R THERNSTROM  Right. Yes.

COW SSI ONER HERI OT:  Actually, no, it's a
[imtation --

VI CE CHAIR THERNSTROM  No, you can't.

COW SSI ONER HERI OT: No, you can't.

VI CE CHAI R THERNSTROM  You can't.

COW SSI ONER HERI OT:  You can't. No conmma
there. It's right the way it is.

VI CE CHAI R THERNSTROM  Ckay. [t's right
the way it is. Ckay. Are we prepared --
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COW SSI ONER HERI OT:  Wait. No, let's go

back, because then we need -- it should be "provisions
relating to exhaustion and the limtations on nonetary
awar ds".

VICE CHAIR THERNSTROM  Yes, of course it
shoul d. Yes.

COW SSI ONER  HERI OT: Ckay. So delete
that comma after exhaustion.

VI CE CHAI R THERNSTROM  Yes, | just did.

COW SSI ONER HERI OT: I nsert "and".

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER  HERI OT: And then nake
"limtations" plural.

VI CE CHAIR THERNSTROM  Yes. Yes, | just
di d. |"m going to go back and read the whole thing
once again. "The PLRA has probably hel ped nmaintain
t he bal ance we see today between prisoners' rights and
the interest of prison officials, and the courts in
mnimzing the nunber of frivolous |awsuits. W see
no reason to provide religious liberty to clains with
special exenption from its provisions relating to
exhaustion and the limtations on nonetary awards
absent physical injury and attorneys fees."

Any further di scussi on on this
recommendation, which is now Recommendation Four?
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Hearing none, do we have unaninbus consent, or are
there any nays or abstentions on this? Hearing none,
we have wunaninous consent, and we don't need a
separate notion, it seens to ne once again. Accepting
Recomendati on Four, we just had one.

Recommendati on Seven. Could | have a
notion that the Conmm ssion approves Recommendation
Seven, which reads as follows: "Prisoners' Rights
Advocacy O ganizations should undertake efforts to
enhance the availability of pr of essi onal | egal
representation perhaps through facilitating pro bono
arrangenents with attorneys at local firns for
prisoners who believe their religious rights have been
i nappropriately infringed."

| nmove that we accept that. Have | got a
second?

COW SSI ONER GAZI ANO  Second.

VICE CHAIR THERNSTROM Ckay. So,
di scussi on?

COMWM SSI ONER GAZI ANO:. Vot e.

COW SSIONER HERIOT:  1'd like to add --

COMM SSI ONER GAZI ANO.  Sorry.

COMW SSI ONER HERI OT:  Yes, |I'd like to add
at the very beginning, "Prison mnistry and prisoners’

rights advocacy organizations.” Then if there are a
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ot of prison mnistry organizations that would be
happy to find a | awer, they m ght not have | awers on
staff.

VI CE CHAIR THERNSTROM Yes, but aren't
they, in effect, prisoners --

COW SSI ONER HERI OT: | don't think they
woul d cal |l thensel ves that, no.

VI CE CHAIR THERNSTROM  Anybody el se got
any thought about that? | don't --

COW SSI ONER GAZI ANO Well, | actually do
like the distinction, and | think that it certainly
doesn't detract.

VI CE CHAI R THERNSTROM Ckay. So we're
now, I'msorry. "Prison mnistry" -- how did you word
it?

COW SSI ONER HERI OT: | just have, "Prison
mnistry and prisoners' rights advocacy organizations
shoul d undertake", blah, blah, blah, blah, blah.

VI CE CHAIR THERNSTROM  Yes. Yes. (Ckay.

Conmi ssioner Heriot has got the foll ow ng anendnent,

the start of Recommendation Five becones, "Prison
mnistry and prisoners” -- well, it's nouthful here
now, Gail .

COW SSI ONER - HERI OT: Yes, it'"s not
pretty.
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pretty. "And prisoners' rights advocacy organi zati ons
shoul d undertake efforts to enhance the availability
of professional |egal representation, perhaps through
facilitating pro bono arrangenents with attorneys at
local firms for prisoners who believe their religious
ri ghts have been inappropriately infringed."

Can we have a vote on --

COW SSI ONER  HERI OT: Can we strike
"inappropriatel y"? | f it's i nfringed, it's
i nappropri ate.

VI CE CHAIR THERNSTROM  You are perfectly
right. So in addition to the -- Comm ssioner Heriot's
anmendnent is striking the word "i nappropriately”. So,
"who believe their religious rights have been
i nfringed." Can we have a vote on Conmm ssioner
Heriot's anmended version of Recommendation Five? Any
abstentions, any nay votes? W have unani nous
consent, and by inplication we have unani nous consent
i n adopti ng Reconmendati on Fi ve.

Recommendati on Six. Can | have a notion
t he Comm ssi on approve Reconmendation Six, which reads
as follows -- this is obviously renunbered as Six.
"DQ) and State Departnents of Correction should seek
to develop nore uniform categories for describing the
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religious affiliation of prisoners and should coll ect
this data", it's got to be "these data nore
consistently across institutions. This will allow for

nore accurate review of efforts to accommpdate the

religious rights of prisoners. Addi tional ly,
collecting data on the entering and exiting" -- I'm
sorry. This is also badly witten. "Collecting data

on the entering and exiting for professed faiths of
inmates in both federal and state prisons wll assist
experts in assessing trends that have been -- that may
have national security inplications.”

Whoever wants to anend this in any way,
pl ease include the change of "this data" to "these
data". So, in any case, | nove the adoption. Have I
got a second?

COW SSI ONER KI RSANOW  Second.

VI CE CHAI R THERNSTROM  And a vote

COW SSI ONER HERI OT:  Are we going to have
a di scussion?

VICE CHAIR THERNSTROM  Yes, right away.
Have unani nous consent on that notion, and now we nove
on to discussion.

COW SSI ONER  HERI OT: No, it's not
unani nous consent. |'magainst it.

VI CE CHAI R THERNSTROM  You' re agai nst.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

176
COW SSI ONER HERI OT: | woul d vote no, but

we haven't voted on it really. W just nade the
noti on and seconded it. And now | want to argue --

VICE CHAIR THERNSTROM No, we -- this is
a question of sinmply -- | nean, our practice so far
Conmi ssi oner Heriot, has been to vote for it and then
have a di scussi on.

COW SSI ONER HERI OT:  No, that hasn't been
our practice, and that wouldn't be --

VICE CHAIR THERNSTROM  All right. Al l

right.
COW SSI ONER HERI OT:  -- permtted.
VI CE CHAI R THERNSTROM  Ckay. Al right.
COW SSIONER HERIOT: Al you've got is a
notion to adopt this. | want to argue against it.

It's hard for me as a full enploynent theol ogy grad
student, how is anybody ever going to really go about
this task of categorizing religions? That's really
tricky stuff. And | think the better part of valor
here is to like not do it.

VICE CHAIR THERNSTROM  Well, it goes to
nmy disclainmer at the very beginning of the report that
has been adopt ed.

COW SSI ONER HERI OT:  Yes, but this is --
| don't think this can be done, so |I don't think that
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anybody should try it. | magi ne being the poor sot

who' s given the assignnment of categorizing religion.

VI CE CHAI R THERNSTROM |"m in agreenent
with that. |1'mgoing to vote no agai nst the adoption.
Further discussion on this? Are we ready to vote on
whet her to --

COMM SSI ONER KI RSANOW  Yes.

VI CE CHAI R THERNSTROM  Yes. Ckay. So the
notion is to approve Recommendation Six. Let nme do a
roll call. Gaziano.

COMM SSI ONER GAZI ANO. No.

VI CE CHAI R THERNSTROM  Ki r sanow.

COMM SSI ONER  GAZI ANO, Not on the -- oh,
|"msorry. | thought he got off.

VICE CHAIR THERNSTROM Are you there?
Seens to be not. Heriot?

COMM SSI ONER HERI OT:  No.

VI CE CHAI R THERNSTROM  No. Reynol ds?

CHAI RVAN REYNCLDS:  No.

VICE CHAIR THERNSTROM No. And I'm a no

on this, too. Wth unaninous, in a unaninous voice
this has been defeated. So Recommrendation Eight is
def eat ed.

COW SSI ONER  GAZI ANO I nmove that we

adopt all the Findings and Reconmendations, if that is
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still necessary, as the previous vote corrected, and
we do all the things we need to do to nove this to the
next stage.

VICE CHAIR THERNSTROM Let's have a
noti on whether or not it's necessary.

STAFF DI RECTOR DANNENFEL SER: I's
Conmi ssi oner Kirsanow on the phone there?

VI CE CHAI R THERNSTROM  No.

COW SSI ONER KI RSANOW 1" m back. | just
was on anot her |ine.

VI CE CHAI R THERNSTROM  Ch, okay.

COW SSI ONER HERI OT:  Let's have him vote
on this, because otherwi se we don't have a quorum

VICE CHAIR THERNSTROM Everybody has
voted no in accepting --

COW SSI ONER KI RSANOW | vote no on SiX.

STAFF D RECTOR DANNENFEL SER: Ckay.
Unani nous.

COW SSI ONER HERI OT: Swel |

VI CE CHAI R THERNSTROM  Unani nous.

COW SSI ONER  GAZI ANO QG her  notions,
unani nous consent notion, so that the absence of an
objection will prevail in case soneone has to get off
nmonentarily.

VICE CHAIR THERNSTROM  Okay. Anyway,
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sonmebody nake a notion on adopting the package as it
exi st s.

COW SSI ONER  GAZI ANC | nmove that we
adopt the package, Part A and B, as anended, and that
we do all those nice things that are necessary to nove
it to the next stage.

COW SSI ONER HERI OT:  Second.

VI CE CHAIR THERNSTROM Any di scussi on?
Al right. 1'll do a roll call once again. Gaziano.

COMM SSI ONER GAZI ANO.  Aye.

VI CE CHAI R THERNSTROM  Ki r sanow?

COMM SSI ONER KI RSANOW  Aye.

VI CE CHAI R THERNSTROM  Heri ot ?

COMWM SSI ONER HERI OT:  Aye.

VI CE CHAI R THERNSTROM  Reynol ds?

CHAI RVAN REYNCLDS: Aye.

VI CE CHAI R THERNSTROM And | vote aye, so
we have unani nous consent.

COMWM SSI ONER  HERI OT: Can I ask a
guestion?

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER  HERI OT: Is there any way
that we can have this conveyed even in this formtoday
to Congress and the Wiite House, so that we will have
fulfilled our obligations under the |aw?  Somet hing
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t hat says the Comm ssioner statenments are to follow

COW SSI ONER GAZI ANO Conmi ssi oner
Kirsanow s enmail that quoted the statute suggested to
me that -- | don't read that as necessary. It's that
we have to adopt, it doesn't say we have to transmt
it by year end.

COW SSIONER HERIOT:  Is that right? Wen
did that nmessage cone in? Can | --

COW SSI ONER GAZIAO  Pete just -- do you
have that handy, what our staff --

VICE CHAIR THERNSTROM Vell, wait a
m nut e. Let's just get -- the Staff Director has to
have sonmething to say on this. W don't need to start
searching for enmails here.

COMM SSI ONER  GAZI ANO, vwell, if we could
just read the statute, we could interpret it
our sel ves.

VI CE CHAI R THERNSTROM Wl | --

COW SSIONER HERI OT:  Yes, | would prefer

VI CE CHAI R THERNSTROM  Conmmi ssi oner s?

STAFF DI RECTOR DANNENFLESER  The statute
says, "Annual report, the Conm ssion shall submt to
the President and Congress at |least one report

annual | y t hat noni tors f eder al civil rights
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enforcenent efforts in the United States."

COW SSI ONER HERI OT:  Ckay. The word is

"submt".
STAFF DI RECTOR DANNENFELSER:  Ch, | --
COW SSI ONER  HERI OT: And t he wor d
"annual ly." Wat counts as annual | y?
COW SSI ONER GAZI ANO  Right. | was going

to say, does it say fromfiscal year to fiscal year?

COMM SSI ONER  KI' RSANOW No, it does not
say that, neither does the CFR

COW SSI ONER  HERI OT: kay. Then we're
fine.

COW SSI ONER KI RSANOW  But it has been
taken in the past to nmean the fiscal year. That's
been the practi ce.

COMM SSI ONER  GAZI ANC, Exactly. And
that's a great practice, and we wll substantially
comply with that practice.

COW SSI ONER HERI OT: Yes. W're fine.
W're fine. | wthdraw nmy question.

VICE CHAIR THERNSTROM Ckay. W are
going on to the 2009 briefing --

COW SSI ONER  GAZI ANO Could | just get
clarification, since |I tuned out an earlier unpleasant
di scussi on. Wien -- two things. First of all, when

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

182

is our ability to provide a defense and concurrences.

VI CE CHAI R THERNSTROM  The report --

COW SSI ONER GAZI ANO:  And | nove at this
point that we be given an opportunity to view other
Conmi ssi oners' dissents and concurrences, and be given
an opportunity --

COW SSI ONER HERI OT: And to respond.

COW SSI ONER  GAZI ANO -- to disagree,
very briefly though it may be.

COMW SSI ONER HERIOT:  Yes, | think that's
really crucial to the fairness of this procedure. W
have to be able to respond to each ot her.

VI CE CHAI R THERNSTROM That is a -- if
the Staff Director would cone in on this, | would
appreciate it.

COMM SSI ONER GAZI ANO. Ve have a
Conmi ssioner who has told us he's going to file a
di ssent.

VI CE CHAI R THERNSTROM | understand that.
Conmi ssi oner - -

COW SSI ONER  GAZI ANO Just keeping the

Chai rman up-to-date.

VICE CHAIR THERNSTROM Yes. Chai r man
Reynol ds, will you come on this? It seens to ne this
requires -- this would be a change in our procedures,
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that it would have to be a notion that requires
di scussi on.
CHAI RVAN REYNOLDS: Vice Chair Thernstrom

| just walked into the room Could you briefly --

COW SSI ONER  GAZI ANO I rnoved, just to
bring up -- there's one -- Conm ssioner Yaki prom sed
us he would file a dissent. I nove that all

Conmi ssioners have an opportunity to |ook at each
other's Comm ssions in defense, and have a brief
peri od of maybe five days to comment on -- to either
try to persuade the Comm ssioners to change their
concurrences or dissents, or comrent thenselves on it.

COW SSI ONER HERI OT:  Seven days. You' ve
got to have a weekend in there. These are part-tine
| obs.

COW SSI ONER GAZI ANO  That's fine. Seven
days then. And if that requires us to anend the Al
later to reflect our vote, so be it, but | want to
vote on ny notion today.

COW SSI ONER HERI OT: | second that. I

think fundanmental fairness requires that we have to

have --

VICE CHAIR THERNSTROM Let's have a
di scussion of this. The first place, | don't want a
retroactive Al. | nean, this is not --
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COW SSI ONER HERI OT: It's not
retroactive. It's for this one.
VICE CHAIR THERNSTROM Wll, wait a

mnute. This is a substantial change in existing --

COW SSI ONER HERI OT:  No, nobody is going
to be able to nmake a fairness argunment saying that |
deserve the opportunity to make accusations that are
not responded to.

VI CE CHAI R THERNSTROM W have never --

COW SSI ONER  HERI OT: You know, that's
absurd.

VICE CHAIR THERNSTROM -- had a process
in place whereby people saw di ssents or concurrences,
and had an opportunity to respond to them

COW SSI ONER HERI OT: Every ot her
organi zati on of our type does.

VICE CHAIR THERNSTROM | don't care what
every other organization --

COW SSI ONER HERI OT:  Because it's unfair
not to.

VI CE CHAI R THERNSTROM | want the Chair
to come in on this.

CHAI RVAN REYNOLDS: This appears to be a
devi ation fromwhat we've done in the past.

VI CE CHAI R THERNSTROM  Yes.
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CHAI RMAN REYNOLDS: | know that at | east

one Conmi ssi oner, probably nore than one Conmm ssioner,
has suggested that we need to anend the process so
that --

COW SSI ONER HERI OT:  Actually, it's not a

deviation from what we did in the |aw school class,

Jerry.
CHAI RVAN REYNCLDS: The | aw school cl ass?
COW SSI ONER  HERI OT: The law school
affirmati ve action report. This is what we did with

t hat . Renmenber, he was libeling Ken Marcus. And on
an ad hoc basis we allowed a period for reply.

COW SSI ONER GAZI ANO  He al so rai sed sone
ot her very strange questions about our process, and |
just want an opportunity, so that he -- that every
Commi ssi oner knows that other Comm ssioners will have
an opportunity to respond. That may restrain certain
Conmi ssioners from trying to sandbag other said
Conmi ssioners, or gives us a chance to respond. But
this is -- whatever the position of the Conm ssion
before, if it deviates from what |I'm asking, | think
we shoul d change that.

VICE CHAI R THERNSTROM Look, that is a
di scussi on about altering our Als. There is nothing

uni que about this report that requires --
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COW SSI ONER GAZI ANO Rght now 1|'m

saying | want it for this statutory report. | f that
is a nodification of A, it's only a nodification for
this report. I will then re-urge that we have that
di scussion further. | just want to clarify that |

think that this is appropriate, whether or not it is a
nodi fication of an Al, or not.

CHAI RVAN REYNCLDS: And | think that's the
heart of a disagreenent. |In terns of past practice,
think that Abby is right.

COW SSI ONER HERI OT: | guarantee you, |
responded.

VI CE CHAIR THERNSTROM ["m sorry. W
have had in the past a vote on this.

CHAI RVAN  REYNOLDS: Gail, assumng that
you're right, | still believe that past practice,
| ooki ng at how we've operated in the past, taking into
account the exception that you just put on the table,
| think that we have not allowed folks to respond to
dissent. And it's not -- | don't think that the issue
has never -- | don't believe the issue has ever been
squarely joi ned.

COMW SSI ONER HERIOT: | think it violates
fundanental fairness, particularly to, in the case of
Conmi ssi oners who nake quite outrageous accusations.
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CHAI RVAN  REYNOLDS: | agree wth vyou,
Gai | . However, we do have sone procedural issues to
deal with. Ri ght now, Yaki and Ml endez are not on

the line, and it seens to nme that if we're going to do
sonmething like this, procedural fairness would require
a full discussion of all the Conm ssioners.

VICE CHAIR THERNSTROM Absol utely. I
really feel very strongly about that.

COW SSI ONER GAZI ANO Wl | --

COW SSIONER HERI OT: | feel very strongly
in the other direction.

COW SSI ONER GAZI ANO  That's right. And
I"m just wondering if we can hold the pernmanent
changeover for another time, but it is not -- we
didn't keep Comm ssioner Mlendez from joining the
call. And | don't see on what grounds --

VICE CHAIR THERNSTROM It's irrelevant.
It's irrelevant. The fact is that if we do that, then
Yaki is going to cone back, nunber one.

COW SSI ONER  HERI OT: And say nobody
should be allowed to respond to ne? | nean, that's
just silly.

VICE CHAIR THERNSTROM Wait a mnute.
Hold a mnute. Conmi ssioner Yaki is, one, going to

conpl ai n about procedure. But, two, he's going to say
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fine, I want to respond to their response. This is a
maj or procedural change that we need to discuss as a
change in our Als, and we need to discuss it with the
two Denocratic appoi ntees with us.

COW SSI ONER  HERI OT: Vell, we're not
tal king about changing the Als at this point, just
this particul ar one.

VICE CHAIR THERNSTROM You can't make
excepti ons.

COW SSI ONER HERI OT: W did al ready.

VICE CHAIR THERNSTROM Gail, |I'mnot sure
you're correct in your description of that. But, in
any case, as the Chair just said -- | nmean, there's

not hi ng special about this report that suddenly when
we know Yaki is going to wite a dissent, as he has
done with past reports, we should suddenly say all
right, if you're going to wite a dissent, we have to
have a chance to respond.

COW SSI ONER  GAZI ANO. | will quote ny
hero, "Trust, but verify." W ought to anend for this
report. W can discuss it |ater.

VICE CHAIR THERNSTROM You can't just
anend it. It is a procedural travesty.

CHAI RVAN  REYNOLDS: The issue was not
pl aced on the agenda, no one had notice that we were
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going down this road, at l|least not officially. And
the issue doesn't turn on whether Yaki and Ml endez
are present, it seenms in the final analysis it turns

on whether we notice this issue up properly.

COW SSI ONER  GAZI ANO. | don't -- M.
Chairman, | think it's certainly subsuned in approving
the report. If you really don't want to vote for it,

| understand, for the reasons you stated, but | think
it is not fair to us to say that it's not subsuned in
approving a report of this type.

VICE CHAIR THERNSTROM  But it has never
been a part of the approval process. | nean, we have
no Denocrat on the phone, and it does -- it is a
substantial change in our very |ongstandi ng procedure.
And, as a matter of fact, this whole issue was
di scussed when | was on the Conmission in the early
years, and it was decided by the Comm ssion we could
not have an endl ess goi ng around and around --

COW SSI ONER HERI OT:  That's not the --

COW SSI ONER GAZIANO.  But | don't really
want to delay this, but can we keep things open unti
our next meeting?

COW SSI ONER HERI OT:  Yes. In that case,
| would ask that the --

VICE CHAIR THERNSTROM No, we can't.
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This report has to go in.

CHAl RMAN REYNOLDS: W have to vote on the

report.

VI CE CHAI R THERNSTROM W have to vote on
the report.

COW SSI ONER  GAZI ANO VW voted on the
report.

COW SSI ONER HERI OT: W did vote.

COW SSI ONER GAZI ANO  Can we keep open at
this tinme, we are voting to keep open the period of
tine to file dissents and concurrences, or the - we're
keeping open the opportunity to respond to each
other's concurrences or dissents until after our next
nmeeti ng.

VI CE CHAI R THERNSTROM By the way, | wil|
not be at the next neeting. No, we can't do that.
This report has got to be out the door. Hold on.

COMWM SSI ONER HERI OT: Wll, then | would
call the question on the notion.

VICE CHAIR THERNSTROM |'m going to cal
t he question on this.

COW SSI ONER HERI OT:  This is not the end
of this issue.

COW SSI ONER GAZI ANO  Just one question
again, why -- M. Chairman, why can't we at |east keep
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this response to -- what is the date that concurrences
and dissents are going to be all owed?

VI CE CHAI R THERNSTROM Until the 14" of
Cct ober .

COW SSI ONER GAZI ANO: Ckay. Can we keep
open until Cctober 17 whether we can respond to each
other's? W mght then pass on whether we really need
to respond, but at least note in our record today that
we' re keeping that open as a possibility.

VICE CHAIR  THERNSTROM All ri ght.
Conmi ssi oner Gazi ano, we know there is going to be a
di ssent com ng in.

COMM SSI ONER  GAZI ANO. Exactly. W're
| eaving open the possibility we mght be able to
respond to it.

CHAl RVAN REYNCOLDS: So, essentially, this

vote that we're about to take, you want to postpone.

COW SSI ONER GAZI ANO No. | want there
to be a -- if you will agree, | wll pose a different
not i on. The notion is, if you will agree, that we

| eave open the possibility, no one can say |aches to
me, we |eave open the possibility that we mght be
able to respond to each other's concurrences and
dissents until after we debate this issue at our next
nmeeti ng.
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CHAI RVAN REYNCLDS:  Ckay. And dependi ng

on the --

COW SSI ONER  GAZI ANO Depending on the
di ssents and concurrences, it may be noot.

VI CE CHAI R THERNSTROM Wl I, wait. |If we
are holding this report --

CHAI RVAN REYNOLDS: And you woul d ask t hat
the new rule, assumng that it passes, be applied
retroactively.

COW SSI ONER GAZIANG.  |'m saying that it
won't be retroactive, because we have held this issue
open with regard to this report.

COMW SSIONER HERIOT: | note there is no
rule that says we don't do this. The rule just
doesn't address it.

VICE CHAIR THERNSTROM |'m sorry. There
was, before you got on the Conmission, a vote on this
matter. There was a decision not to allow responses
to dissents --

COMW SSI ONER GAZIANO  It's unclear to ne
whet her that was just a discussion and a vote, but if
it's not in our A, we ought to --

CHAI RVAN  REYNCLDS: Hol d on. How about
this? W have a dispute over the fact, let's take the
tine between now and the next time we nmeet to -- our
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next business neeting to nail down the facts, what
does the Al say, what have we voted on in the past?

COW SSI ONER HERI OT:  Ckay.

CHAI RVAN REYNCLDS: Just hold the issue in
abeyance until then.

COW SSI ONER HERI OT: Yes. Todd could
w thdraw his notion until then

COMM SSI ONER  GAZI ANO. But wll it --

we're going to hold open the concurrences and

di ssents -- by the way, even if the Als are clear that
this is now verboten, | still want to nove that we be
able to comment on each other's dissents and
concurrences for this report.

VI CE CHAIR THERNSTROM | don't understand
why we had a teleconference neeting today, which
nobody wants to conme to these tel econference neetings.
W want to discuss in person these reports, why we did
this, except for the fact that we needed to get this
report out the door. Now you're suggesting this
report is not going to go out the door until after the
next Conm ssion neeting. And, by the way, this is an
issue | care about a lot, and I wll not be at the
next Conm ssion neeting. That aside, you're now
hol ding the report --

CHAI RVAN REYNOLDS: Abby, the report can't
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be circulated until we get the dissents and
concurrences.

VICE CHAIR THERNSTROM Vel |, that's
Cct ober 14",

CHAI RVAN REYNOLDS: Right. The only thing
that we intended to do was to vote on the report today
with the understanding that the docunent wouldn't be
circulated wuntil after we receive dissents and
concurrences.

COW SSI ONER  GAZI ANC Actually, that's
sl owi ng things up by nmaybe three days, but only three
days. And three days for, |1 think, an inportant
reason. |If you really want to rush things along, then
| hope you woul d support ny notion to all ow seven days
to | ook at each other's concurrences and dissents.

VICE CHAIR THERNSTROM It's not three
days, because at the point at which they cone in,
which is supposed to be the 14'", then people need tine
to read them and wite responses, if indeed responses
are going to be all owed.

CHAI RVAN REYNOLDS: Ckay, folks, |I'm going
to have to get off the phone.

COW SSI ONER  HERI OT: W need a quorum
Jerry. W need to vote in --

CHAI RVAN REYNCLDS: | under st and.
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COW SSI ONER  HERI OT: W need the other

notion on the agenda. Let's just go to that really
qui ckly, to adopt the concept paper.
CHAI RVAN REYNOLDS: Ckay.
VI CE CHAIR THERNSTROM | have a proposa
on the concept, on the topic. | have a preference.
STAFF DI RECTOR DANNENFELSER: Have we
compl eted the Statutory Report, the final vote on it?
VICE CHAIR  THERNSTROM Yes, we' ve
completed it.
COW SSI ONER HERI OT:  Yes, we're going on
to English Language.
VICE CHAIR THERNSTROM We're going on to
Engl i sh Language.
1. PROGRAM PLANNI NG
FY 2009 BRI EFI NG TOPI C; EMPLOYERS' RI GHTS TO
SPECI FY ENGLI SH AS THE LANGUACGE OF THE WORKPLACE
VICE CHAIR THERNSTROM W could avoid a
whol e debate on the English | anguage concept paper if
we -- if anybody else was interested in doing what |
would Iike to do, which is given the financial crisis
we're living in, to substitute the Conmunity
Rei nvestment Act as the topic instead for the next
briefing.
COW SSI ONER GAZI ANO W th respect, |'ve
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been sort of |eading part of the research on that, and

| don't think we're quite there yet to vote on it. |

don't know if other people -- that wasn't on the
agenda either, and | don't think other people have
even |ooked at the draft concept paper. But the

draft, as anended by Staff, actually took out sone

things that I wanted to propose to the rest of you, so

there are two problens, | would suggest, with that.
COW SSI ONER HERI OT: | haven't even seen
t hat .
VICE CHAIR THERNSTROM No, |'m just

suggesting in principle that we postpone the English
as the language of the workplace topic, and try
instead to go for the Community Reinvestnent Act as
t he next topic.

COW SSI ONER HERI OT:  That was the issue
we decided last nonth, to go ahead with the briefing
t opi c. The issue now is just whether to adopt the
concept paper. | nove we adopt the concept paper.

COW SSI ONER KI RSANOW | second it.

VI CE CHAIR THERNSTROM |Is the Chair still
W th us?

CHAI RVAN REYNCLDS: Yes.

VI CE CHAIR THERNSTROM Yes. Ckay. Do
you want to cone in in any way on this?
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CHAI RVAN REYNCOLDS: el |, you're

suggesting that we take the concept paper -- you're
suggesting that we replace English in the workplace
wth --

COW SSI ONER HERI OT:  No, the nmotion is to
adopt the concept paper.

COW SSI ONER GAZI ANO: W have a notion on
the table to adopt the English-only concept paper.

COW SSI ONER  HERI OT: There's no notion
about anyt hi ng el se.

COMM SSI ONER  GAZI ANC, So that's the
di scussi on.

CHAI RVAN REYNCLDS:  Ckay. Abby proposed
sonet hi ng el se

VI CE CHAI R THERNSTROM  Yes. No, what |'m
saying is we could avoid the whole discussion of this
briefing topic, i f there was enthusiasm for
substituting the Conmunity Reinvestnment Act. W would
get a huge CSPAN audi ence on that, given the financial
crisis at the nonent, which is not going to di sappear
t onor r ow.

COW SSI ONER HERI OT: M guess is we can't
put together sonething like that in Novenber or
Decenber, and we woul d be upstaged by a thousand ot her
events.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

198
COW SSI ONER GAZI ANO Yes, and it's nore

i nportant when we have to get it right. W mght have
a very inportant contribution to nake.

VICE CHAIR THERNSTROM Al l right. Okay.
| will drop that suggestion, and we are on to the
guestion of approving the briefing topic as -- the
concept paper as circulated, Enployers' Rights to
Specify English as the Language of the Wrkplace. Can
| have a notion --

COW SSI ONER HERI OT: Al ready di d.

COW SSI ONER KIRSANOW W had a notion
and a second.

VI CE CHAI R THERNSTROM W al ready di d.

COW SSI ONER HERI OT:  Cal | the question.

VI CE CHAI R THERNSTROM  Cal |l the questi on.
kay. Any nays, any abstentions? Hearing none, we
have unani nous consent here to adopt it.

CHAI RVAN REYNOLDS: |"ve got to get off
t he phone, fol ks.

VICE CHAIR THERNSTROM Ckay. And the
next itemis Future Agenda Itens.

I'11. FUTURE AGENDA | TENMS

VI CE CHAI R THERNSTROM  Does anybody - -

CHAI RVAN REYNOLDS: Well, we've lost the
quor um
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ve lost the

guorum Ckay. W haven't |ost the quorumto adjourn.

V. ADJCURN

VI CE CHAI R THERNSTROM W' re adj our ned.

COW SSI ONER KI RSANOW  Ckay.

COW SSI ONER HERI OT:  Ckay.

Bye- bye.

COW SSI ONER GAZI ANO  Bye now.

(Wher eupon, the proceedi ngs

record at 3:03:59 p.m)
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