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P-ROGCGEEDI-NGS
10: 07 a. m

CHAl RVAN REYNOLDS: On the record. Ckay.
This is Chairman Reynolds. It is approximtely 10:08
a.m EST on July 28, 2008. This is a telephonic
neeting of the U S Commission on Gvil Rghts with
our Conmi ssi oners participating from different
| ocati ons.

ROLL CALL

CHAI RVAN  REYNCLDS: Il will call the nane
of each Conm ssioner in order to determne if there is
a quorumto hold a neeting.

Vi ce Chair Thernstrom

VI CE CHAI R THERNSTROM | ' m here.

CHAI RVAN REYNCLDS:  Conmi ssi oner Gazi ano.

COMWM SSI ONER GAZI ANO:.  Here.

CHAI RVAN REYNCLDS:  Conmi ssi oner Ki r sanow.

COMM SSI ONER KI RSANOWNV  Present .

CHAI RVAN REYNCLDS:  Conmi ssi oner Heri ot .

COMM SSI ONER HERI OT:  Her e.

CHAI RVAN REYNCLDS:  Conmi ssi oner Mel endez.

COMM SSI ONER MELENDEZ:  Her e.

CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki .

(No response.)

CHAI RVAN REYNOLDS:  Conmi ssi oner Tayl or.
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present ?

reporter

COW SSI ONER TAYLOR  Here.

CHAI RVAN REYNOLDS: Is the Staff Director

STAFF DI RECTOR DANNENFELSER:  Present.

CHAI RVAN  REYNOLDS: And is the court
on the line?

COURT REPORTER  Yes, M. Chair.

CHAI RVAN  REYNOLDS: Ckay. The neeting

will come to order. If a conmm ssioner wants to nmake a
statenment or ask a question, please identify yourself
first. Whenever it's necessary to take a vote, the
followi ng procedure will be followed. | wll call out
the nanme of each conm ssioner. The conm ssi oner
should then answer yes, no or abstain. After the
voting is finished, | wll read out how each of you

has voted in order to ensure that the tally is

correct.

appr oval

agenda.

(202) 234-4433

| .  APPROVAL OF AGENDA

CHAI RVAN REYNCLDS: The first itemis the
of the agenda. | nmove that we approve the
I's there a second?

COW SSI ONER HERI OT:  Second.

VI CE CHAI R THERNSTROM  Second.

CHAI RVAN REYNCLDS: Di scussi on?

VICE CHAIR  THERNSTROM That was
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Ther nst rom secondi ng.

COW SSI ONER VEL ENDEZ: Conmi ssi on
Mel endez here. On the agenda, could I -- 1Is it
possi ble to have an update on the statutory report as
to where we are since we're going to be voting on it
on August 19'" and we haven't received a final copy?

CHAI RVAN REYNCLDS: Marty.

STAFF DI RECTOR DANNENFELSER:  Yes. Thank
you very much. | actually would like to propose that
we consider the statutory report at the Septenber 12'"
meeting rather than the August 19'" neeting and what |
woul d propose to be the following tinme |ine.

COW SSI ONER MELENDEZ:  That's not on the
agenda.

CHAI RVAN REYNCLDS: Marty, are you in a
position to discuss this if we put it on the agenda?

STAFF DI RECTOR DANNENFELSER:  Yes.

CHAI RVAN REYNOLDS: Ckay. So we'll just
include it under Managenent and QOperati ons.

STAFF DI RECTOR DANNENFELSER:  Ckay.

CHAI RVAN  REYNOLDS: Update on statutory
report. Ckay.

VICE CHAIR THERNSTROM Wen is the
Sept enber neeting? Excuse nme for asking, but |I'm not
at ny desk.
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6
STAFF DI RECTOR DANNENFELSER: Sept enber

12",

CHAI RVAN REYNCLDS: Conmi ssi oner
Thernstrom This is Vice Chair Thernstrom

VICE CHAIR THERNSTROM  Yes, this is Vice
Chair Thernstrom |"m sorry. I"'m not at ny desk.
Can you tell -- can sonebody tell ne when the
Sept enber neeting is?

STAFF D RECTOR  DANNENFELSER: It's
Septenber 12'". This is the Staff Director.

VI CE CHAI R THERNSTROM  Ckay.

CHAI RVAN REYNOLDS: Ckay. Well, if that's
the case, then, folks, vote on the agenda as amended.
All those in favor -- |I'm sorry. Conmi ssi oner
Thernstrom how do you vote?

VI CE CHAIR THERNSTROM ['"'m sorry. I
don't think it's been anmended. | believe that all the
Staff Director is doing is including that itemin his
report.

CHAI RVAN  REYNOLDS: kay. Vell, then
let's vote on the original agenda.

STAFF DI RECTOR DANNENFELSER: But there's
not an item for the Staff Director's report on this
particul ar agenda.

VI CE CHAI R THERNSTROM | see. Ckay.
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STAFF D RECTOR  DANNENFELSER: It's
appropriate to either include it under Program
Pl anni ng or Managenent and Operati on.

VI CE CHAIR THERNSTROM Al right. 1In any
case, it goes under either one.

CHAI RVAN  REYNOLDS: This is Conm ssioner
Reynolds. | have it under Managenent and Qperati on.

STAFF DI RECTOR DANNENFELSER: Ckay. Then
| guess you want to vote on that on anending the
agenda to that effect.

VICE CHAIR THERNSTROM It doesn't need to
be anended then, | believe.

CHAI RVAN  REYNOLDS: kay. Vell, then
let's vote on the matter of the original agenda. Vice
Chair Thernstrom how do you vote?

VI CE CHAI R THERNSTROM  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Gazi ano?

COMM SSI ONER GAZI ANO.  Yes.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Ki r sanow?

COMM SSI ONER KI RSANOW  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Heri ot ?

COMWM SSI ONER HERI OT:  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Mel endez?

COW SSI ONER MELENDEZ:  Abst ai n.

CHAI RVAN  REYNOLDS: Conmi ssi oner  Yaki ?
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|"msorry. Conm ssioner Tayl or?

COMM SSI ONER TAYLOR:  Yes.

CHAI RVAN REYNCLDS: kay. Conmi ssi oners
Thernstrom  Gaziano, Kirsanow, Heriot, Taylor and
Reynolds voted in the affirmative. Conmi ssi oner
Mel endez abstai ned. The notion passes.

1. STATE ADVI SORY COW TTEE | SSUES

CHAI RVAN REYNOLDS: Ckay. Next up 1is
State Advisory Commttee issues. I nove that the
Conmi ssion recharter the Arkansas State Advisory
Conmttee. Under this notion, the Conmm ssion appoints
the following individuals to that commttee based on
the recommendations of the Staff Director: Rober t
Costrell, Jonathan Butcher, Rose Jones, Mel i ssa
McJunkins Duke, Julie Geathouse, Andre Cuerrero,
Terry Hollingsworth, Gary MHenry, Brian Vandiver,
Er nesti ne Waver and Joseph Wod. | also nove that
t he Conmi ssion reappoint M. Costrell as the chair of
this rechartered Arkansas State Advisory Commtt ee.

Al l t he menber s Wi | serve as
unconpensat ed governnent enployees and the Comm ssion
appreciates the hard work that they wll no doubt
contribute to this state advisory comittee. Under
this notion, the Commi ssion authorizes the Staff
Director to execute the appropriate pay for the
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appointnment. |s there a second?

VI CE CHAI R THERNSTROM  Second.

CHAI RVAN REYNCLDS:  Di scussi on?

COW SSI ONER MELENDEZ:  Yes. Conm ssi oner
Mel endez here. M/ sanme question as before as to | had
sent a letter into the Staff Director a few weeks back
or a nonth or so ago having to do with the nunber of
organi zations that were actually contacted to solicit
people for the SAC Could he comment as to what
organi zati ons were contacted on this Arkansas SAC?

CHAI RVAN REYNCLDS: Marty.

STAFF DI RECTOR DANNENFELSER:  Yes. There
was outreach to the Ofice of the Governor of
Arkansas, to the Arkansas Denocratic Party, to a
nunber of other groups that are active around the
state. So those were the main ones. Probably not the
sanme range of groups in that particular case as they
have been in sonme other states, but | think that tends
to vary from state to state. W did receive three
recommendations from the Arkansas Governor's Ofice
and he's the Denocratic governor and al so the Arkansas

Denocratic Party gave us a nomnation that is one of

the people that was nom nated for the process. The
Ar kansas -- Sever al conmmi ssi oners have gi ven
reconmrendations as well in that process for Arkansas.
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10
COW SSI ONER  MELENDEZ: Ckay. The ot her

guestion, you know, | have a real concern with how
these SACs are made up. Al so ny understanding is that
three of the 12 nenbers selected are faculty menbers
of the same departnent at the University of Arkansas,
the Departnent of Education. | think that's Butcher,

Costrell and Stotsky. The question would be why woul d

we do that.

VI CE CHAIR THERNSTROM  Stotsky is not on
the |ist.

COW SSI ONER MELENDEZ: Who is not on the
list?

VI CE CHAI R THERNSTROM  Stotsky is not the
l'ist.

STAFF DI RECTOR DANNENFELSER: St ot sky was
drawn fromthe |ist.

COW SSI ONER  MELENDEZ: Ckay. But that
woul d be a concern of actually those com ng out of the
same departnent.

VICE CHAIR THERNSTROM Vell, there are
now two people out of, this is Thernstrom two people
out of the sane. Surely, that's not a source of
concern, two people.

COW SSI ONER MELENDEZ: | nean, out of the
same departnent in the whole State of Arkansas.
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11
VICE CHAIR THERNSTROM  Yes. That's only

two peopl e.

COMM SSI ONER  IVELENDEZ: Ckay. It's ny
concern.

CHAI RVAN REYNCLDS: Any ot her questions?
Conment s?

COW SSI ONER MELENDEZ: And there are two
menbers from the sane law firm of Cross Qunter &
Wtherspoon. |Is that right?

STAFF DI RECTOR DANNENFELSER: | believe
that's correct.

COW SSI ONER MELENDEZ: Ckay. It's just
nmy concern as usual of a real narrow selection in a
broad state |i ke Arkansas for the record.

CHAI RVAN  REYNCLDS: Ckay. Vel |,
Conmi ssi oner Mel endez, one of the inportant goal s that
we strive for is ideological diversity and diversity
of skill sets. | think that with respect to those two
criteria that we're in good shape.

STAFF DI RECTOR DANNENFELSER: W also --
This is the Staff Director. W also have an
i ndi vidual who is a |abor and enpl oynent attorney who
teaches disability law and enploynent. So disability
is another area that we've been wanting to make sure
that we have covered with SAC nenbers.
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COW SSI ONER  YAKI : Whi ch side of the bar

are they on in ternms of the enploynment and disability
I aw?

CHAI RVAN REYNCLDS: ["m sorry. Who was
speaki ng?

COW SSI ONER YAKI :  Yaki .

CHAI RVAN REYNOLDS: Ckay.

VI CE CHAI R THERNSTROM  Conmi ssi oner Yaki ,
we didn't know you had joi ned us.

STAFF DI RECTOR DANNENFELSER: Vell, we
have Ernestine Waver is the first woman and the first
African Anerican to serve as the District Oganizing
Specialist for the AFL-CI O as one of the nenbers.

COW SSI ONER YAKI:  That's not what | was
talking -- | was tal king about whoever that professor
was.

CHAI RVAN REYNCLDS: | believe that we were
tal ki ng about individuals who worked at |aw firns.

COW SSI ONER YAKI: Right. Woever? The
law firm person? |Is that the sane person you just
t al ked about, Martin?

STAFF DI RECTOR DANNENFELSER: |'m not sure
whi ch one, which law firm person, was raised.

COW SSI ONER YAKI :  You were tal ki ng about
you had a law firm person who taught on --
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STAFF DI RECTOR DANNENFELSER:  Actual |y no.

There were two different people there. |1'msorry.

COW SSI ONER  YAKI : Tel | nme. Does she
represent nanagenent or does she represent --

STAFF DI RECTOR DANNENFELSER: Ckay. The
disability person and the |abor person are two
di fferent people.

COW SSI ONER YAKI: Ckay. Disability --

STAFF DI RECTOR DANNENFELSER: One is a
| abor and enpl oynent attorney/adjunct professor at the
University of Arkansas, Little Rock Law School.
That's Brian Vandiver and Ernestine Waver is the
| abor union organi zer for AFL-CI QO

COW SSI ONER  YAKI : kay. Does Brian
represent plaintiffs or defendants in --

COW SSI ONER HERI OT: O both? You know,
| don't think you can suggest that every |awer that
has a practice with disability |aw does one side or
t he other. Frequently, in a plane of law, they do
bot h.

COW SSI ONER  YAKI : Well, frequently,
sonmeone who practices in a law firm yes, they do.

CHAl RVAN REYNOLDS: Ckay. Let's --

COW SSI ONER  YAKI : There are nanagenent
side firns and there are plaintiff side firns.
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CHAI RVAN  REYNOLDS: Comm ssi oner  Yaki ,

hol d on.

COW SSI ONER  YAKI : I would just like to
know whet her or not --

CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki .

COW SSI ONER  YAKI : -- he practices nore
managenent type --

CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki .

COW SSI ONER YAKI :  What ?

CHAI RVAN  REYNOLDS: Conmi ssi oner  Yaki .
Marty, are you able to answer his question?

STAFF DI RECTOR DANNENFELSER: | don't have

CHAI RVAN REYNOLDS: If you can't, that's
fine.

STAFF DI RECTOR DANNENFELSER: | don't have
what side he practices on. | do have a nunber of
t hi ngs about his background though.

CHAI RVAN  REYNCLDS: That's fine. W' re
not able to answer your question at this tine.

COW SSI ONER  YAKI : Ch, cone on. That's
ridiculous. How can you not answer that? How can you
not know that question? How can you not know whet her
he defends --

CHAI RVAN REYNCLDS:  Conmi ssi on Yaki .
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COW SSI ONER YAKI: -- conpanies in suits

or not.

CHAI RVAN  REYNOLDS: Conmi ssi oner Yaki, |
don't believe that --

COW SSI ONER  YAKI : That's just totally
ridiculous, M. Chair.

CHAI RVAN REYNOLDS: Conmi ssi oner Yaki, you
are questioning someone's integrity. Quite frankly, I

don't understand why you would do that over this type

of issue.

COW SSI ONER  YAKI : No, it's not over
integrity.

CHAl RVAN REYNOLDS: If you would Iike the
information, we wll provide it to you. W& cannot

provide it to you at this tine.

COW SSI ONER YAKI: | was sinply wondering
whi ch side he practiced on. That's --

CHAI RVAN REYNOLDS: W are aware of your

guestion and we've answered it.

COW SSI ONER YAKI: It's not a question of
integrity. Hear nme out. It is not a question of
integrity. It was a practice question. That's all.

Wien we tal k about --
VI CE CHAI R THERNSTROM  Conmi ssi oner Yaki .
COW SSI ONER  YAKI : -- i deol ogi cal
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diversity, | just wanted to know which side he tended
to fall in. D dhetend to --
VI CE CHAI R THERNSTROM  Conmi ssi oner Yaki .
COW SSI ONER  YAKI : -- represent people
who felt violated under the ABA

CHAl RMAN REYNOLDS: Conmi ssi oner Yaki .

COW SSI ONER  YAKI : O did he represent
peopl e who --

CHAI RVAN REYNOLDS:  Conmi ssi oner Yaki, we
understand what you want. W are unable to provide

you with an answer at this tinme.

COW SSI ONER YAKI: Vel l, | find then that
the idea that that is an exanple of ideological
diversity a pretty weak argunent.

COW SSI ONER KI RSANOW  Ki rsanow here. To
the extent we can discern your ideology | note that
Ms. MJunkins is a Denocratic and M. Vandiver is a
Republ i can. Now that doesn't necessarily mean that
they fall on opposite sides. But | think that's the
extent to which we have any indication as to where
t hey stand.

VI CE CHAI R THERNSTROM And | would like
to say for the record that | do not think it is
appropriate to label the Staff Director's answer to
any question as ridicul ous. | just don't Ilike that
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nane-cal ling on Comm ssion neetings and | woul d prefer
that a comm ssioner found another way of expressing
di scontent.

COW SSI ONER  YAKI : Vell, I did not call
the Staff Director ridiculous. | called his answer
ridicul ous.

CHAI RVAN  REYNOLDS: Aren't we splitting
hai rs?

COW SSI ONER YAKI:  Ckay. Well, should I
say it's inconplete?

CHAI RVAN REYNCLDS:  Fol ks, let's nove on.
| don't think that there's any additional benefit for
continuing this conversation. Any other questions or
conment s?

COW SSI ONER MELENDEZ:  Yes, Conm ssi oner
Mel endez here. I want to know why did the Staff
Director select M. Costrell to the chair when there
were a couple of returning menbers, Guerrero and
McHenry, and given the fact that Costrell has only
lived in Arkansas for |less than two years.

STAFF DI RECTOR DANNENFELSER: Vell, there
were many very good, well qualified people for the SAC
and we just felt that his background as an educator
which is an inportant area that we are | ooking for was
very strong and he has a great deal of expertise both
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in education and the whole area of standards. So we
t hought that he would be very -- a good person to have
t here.

VI CE CHAI R THERNSTROM  Let ne add --

STAFF DI RECTOR DANNENFELSER: There woul d
have been a nunber of people, several people, that
woul d have been good. W had a nunber of very good
peopl e to choose from

VICE CHAIR THERNSTROM Let ne add a
sentence on that. Robert Costrell is a first rate
econom cs who was a professor of econom cs and | think
sonmebody with strong economc skills is always well on
the Conm ssion itself and on SACs. W are very | ucky
to have people of that quality who decide to devote
unconpensated tinme to a SAC.

STAFF DI RECTOR DANNENFELSER: And he has a
very strong record as an education reformer who's been
focused on cl osing achi everent gaps which is certainly
an area for resolving disparities by race and other
ar eas.

CHAI RVAN  REYNOLDS: Ckay. Any ot her
comments or questions?

COW SSI ONER  MELENDEZ: Just ny final
comment. Conmi ssioner Melendez. | don't think there
is any uniformty in how regional directors have a
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hand in nomnating SAC nenbers and many tines the
sel ections appear politicized and don't reach out to
the civil rights comunity, nmeaning that | gave a |i st
of a nunber of organizations that should have been
contacted, ACL National O fice, Asian Amrerican Justice
Center, the National Congress of Anerican |Indians, the
National Council of La Raza, National Partnership for
Wnmen and Families, National Urban League, National
Wnen's Law Center, O ganization of Chinese Anericans.
You know, the last time we had tal ked about this, I
don't think any of those had been contacted and |
t hi nk we have a very narrow sel ecti on process.

CHAI RVAN REYNCLDS:  Conmi ssi oner Mel endez,
why do you believe that none of these organizations
have been contacted? | don't believe that we --

COW SSI ONER  MELENDEZ: Because | just
heard the Staff Director saying that he contacted the
CGovernor's Ofice and a couple others, but | don't
bel i eve he's contacted any of these unless he wants to
correct ne.

CHAI RVAN REYNCLDS: Well, | don't believe
that -- Marty, correct nme if |I'm wong. You' ve
provided the names of the organizations that you
renenbered or was that the conplete list?

STAFF DI RECTOR DANNENFELSER: Many of the
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groups that Comm ssioner Ml endez nentioned had been
contacted over the course of putting together the
di fferent SAGCs. Not every organization is contacted
for every state. There is some discretion anong the
regional directors in the contact and who are the
| eaders in their particular states. But | did send an
email in which | copied Conmssioner Mlendez I
believe on Friday in which | nentioned a nunber of the
organi zations on his list that had been contacted over
time with various SAGCs.

COW SSI ONER  YAKI : This is Conm ssioner
Yaki . I think that we went through this entire
rigamarol e and charade of going through this process
for selecting the SACs that had within it a checkli st
of boxes and groups and then now we're hearing about
the regional direction of discretion which seens to be
contrary to the whole purpose of what that exercise
was about . So I'm with Conm ssioner Ml endez. I
don't think that's sufficient and | think that
violates the policy that we had adopted or quite
frankly was ramred through by the majority a few
nont hs ago.

CHAI RVAN REYNCLDS: \Well, a few comments.
This is the Chairman. | suspect that all votes that
you don't win you believe to ram through. W try to
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have di scussi ons. W try to find mddle ground.
Sonmetines we're successful. Many tines we're not.

Now with respect to the procedures that we
put in place, those procedures did not squeeze out all
di scretion from the process. It's not a nechanistic
appr oach. Yes, there are checklists. But that
process, the purpose of inplenenting that process was
not to squeeze out all discretion fromthe process.

COW SSI ONER  YAKI : It is a mechanistic
appr oach. That's why we adopted that sigm, alpha,
al pha, whatever the heck it was was because we wanted
to make it nore structured and mechanistic so that
there would be Iess controversy over how and why
appoi ntments were nmade and what process was used --

VICE CHAIR THERNSTROM You  know,
Commi ssi oner - -

COW SSI ONER YAKI: -- contrary to why we
went through this whol e thing. If it was a thing of
di scretion, we <could just sinply go by the old
procedure which is why don't we just see who we get.
But that's now what that whole process was about. It
was about a formal nethod of outreach and contact in
order to find people for the SACs and giving the
regional director the discretion to ignore |oca
chapters  of civil rights groups or nat i onal
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organi zation for civil rights groups | think it's just
wr ong.

VI CE CHAI R THERNSTROM  Conmi ssi oner Yaki ,
can | say sonething here? This is Thernstrom Look.
It seens to ne that by one definition you are asking
for a very nechanistic process. You have a very narrow
spectrum of groups that you have adopted in your view
that have labels of civil rights on them and you say
we shoul d be choosing everybody from those groups. |
nmean, that is the nechanistic --

COW SSI ONER YAKI: Not at all

VICE CHAIR THERNSTROM That is a
mechani sti c process.

COMWM SSI ONER  YAKI : Not at all. ["m
simply saying if our outreach process does not include
those groups, then we are -- then | think the
| egitimacy of the selection process is at stake. [|I'm
not saying nor do | expect that soneone from each of
those groups will be nom nated and/or selected to be
on the SAC But the nere fact that we don't -- we
give the regional directors apparently discretion to
not consult them at all | think undermnes the
| egitimacy of the process and certainly is contrary to
the spirit of what was presented to us in that
presentation by whoever it was, Booz Allen and their
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$300, 000 contract, |ast year.

COW SSI ONER KI RSANOW  Ki rsanow here. |
have a question for Staff Director. G ven that
regional directors seemngly have discretion, is that
di scretion a function of their peculiarized know edge
of the state insofar as, for exanple, in Chio and I'm
just giving this as an exanple, not that it's actually
fact, but there may be a given organization. Let's
say it's National Council of La Raza that doesn't have
a chapter or may not have a |l arge presence or is known
not to have nmuch depth and would be either futile or
it would be futile to even ask them I's that the
di scretion that you're tal king about?

STAFF DI RECTOR DANNENFELSER: Yes, they
have to do this wthin the paraneters of the
Adm ni strative Instruction 5-9 and, within Section 7
of that Admnistrative Instruction, it lays out a

nunber of the type background that people should be

| ooking for. They should be diverse commttees that
should include people like educators, | awyers,
business and | abor | eaders, soci al scienti sts,

i ndi viduals who had denonstrated in the civil rights
i ssues of color and race and so on. But there is not
a nmention of particular groups that are supposed to be
sought out, but <certainly the groups that are

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

nmenti oned are anong those that one should consider in
reaching out to a broad range of di fferent

organi zati ons.

COW SSI ONER Kl RSANOW Ki rsanow here
agai n. I concur wth Conm ssioner Yaki that we
should, and | think this was the discussion that we

had, reach out to as many groups as possible. Having
said that, there are scores of groups that could

arguably call thenselves civil rights and sonetines it

makes sense to contact them In a large state such as
California, I would suspect that nost of those groups
have a significant presence. 1In other states, even in

ny honme state of Chio which is not a snall state, many
of the groups that | just heard nentioned aren't known
to have a significant presence or a presence at all
and that mght also be true for Arkansas. | don't
know that to be the fact.

But if that's the discretion that we're
tal king about, that you don't kind of nechanistically
go through each organization even if you know that
it's unlikely to yield any prospects, then | wouldn't
have a problem with that. If it isn't the case, |
guess the discretion is one that if calculated to
yield the desired result, that is, an ideological
i mbal ance which | don't see here fromthis list, but
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if that's the case, | would oppose that and | think
that we should instruct everybody, all regional
directors, that they have to go through a fairly
rigorous process in order to yield as a diverse sanple
as possible for candidates for the SAGCs.

COMM SSI ONER VELENDEZ: Thi s is
Conmi ssi oner Melendez. R ghtly so, | agree wth what
Conmi ssioner Yaki said was that we weren't asking
that, yes, we select these people because we know
that's an inprobable situation. But what we were
asking was that they at | east be contacted.

The email comng fromStaff Director to ne
which | just found, he went into the history about
sonme states that we're not talking about today Ilike
the liaisons to the Arapaho and Shoshone tribes
pertaining to Wom ng. So | wasn't really asking
about what we had already gone through in the past
because we had al ready di scussed those when those SACs
were up for nomnation and to mneke that final
deci si on. I was asking about the SACs we're talking
about today. So it was kind of a mshmash of history
of the past. But | wanted to -- At each SAC, | want to
know exactly have we contacted each of those
organi zations or at |east nake it kind of |ook good
that we've done that. So that was ny questi on.
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CHAl RVAN  REYNCOLDS: This 1is Chairnman

Reynol ds.  Conmi ssi oner Ml endez, are you stating that
there are certain organizations that should be asked
aut omatical ly.

COW SSI ONER MELENDEZ: What |'msaying is
that if there is none |ike Conm ssioner Kirsanow. |[f
there's no La Raza in states which | agree that could
happen then just state that. Say, "W wanted to |et
you know there is no organization in this state and
t hat woul d be good enough for ne.

CHAl RVAN REYNOLDS: Wwell, let ne back up.
Are you saying that we are violating our rules wth
t he met hods that we're using?

COW SSI ONER MELENDEZ: | think we're not
broad enough in reaching out to a lot of the
organi zations | stated. That's all |'m saying. Hear
alittle nore.

COW SSI ONER  YAKI : I have a point of
information. This is Conm ssioner Yaki.

CHAI RVAN REYNCLDS: Yes.

COW SSI ONER YAKI: To the Staff Director.
| just wanted to know if the Staff Director was aware
of the Booz Allen report recommendati on and checkli st
that was adopted by the Conmm ssion earlier this year.
No, | should say it was at the end of last fiscal

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

year.
STAFF DI RECTOR DANNENFELSER:  This is the
Staff Director. Yes, | am
COW SSI ONER  YAKI : Did you review those
checkl i st s, t hat checkl i st and procedur e, in

determ ni ng whether or not the regional directors had
foll owed the procedures outlined?

STAFF DI RECTOR DANNENFELSER: | had asked
the head of RPCU to do that and to advise ne
accordingly.

COMM SSI ONER  YAKI : Vll, and did that
person report back? Dd we have a witten report as
to whether or not those were foll owed?

STAFF DI RECTOR DANNENFELSER: He reported
back in the context of the State Advisory Conmttee
menber shi p gui delines on Al 5-9.

COW SSI ONER YAKI: Because | have to tel
you. It just doesn't seemas if those were followed.
| recall this presentation acutely because | couldn't
believe we had spent $300,000 on it. But it just
doesn't seemthat those steps were taken were foll owed
in the processes. | nean, | know they weren't because
certain groups weren't contacted or even consulted.
They weren't.

CHAI RVAN REYNCLDS: This is Chairman --
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COW SSI ONER  YAKI : I find that very

di sturbing that we spent hundreds of thousands of
dollars on this report.

CHAI RVAN  REYNOLDS: Conmi ssi oner  Yaki ,
it's not clear to nme what -- Conm ssioner Yaki, is
there a specific provision or rule that you believe
was vi ol at ed?

COW SSI ONER YAKI: Yes. As | recall the
chart and going down through the list, there was a
checklist for contact with national organizations and
exanpl es of those were listed in and apparently that
was not fol | oned.

COW SSI ONER HERI OT: Is that apparent?
It's not apparent to ne.

COW SSI ONER KI RSANOW  Yes, | didn't hear
t hat . | heard that sonme organizations were not
contacted or couldn't be contacted.

CHAI RVAN REYNCLDS: And sone were.

COMM SSI ONER  KI RSANOW And that was
largely a result of regional director discretion. The
basis of that discretion is unclear how they exercised
it that is, but they may have in good faith exercised
di scretion because an organization didn't exist in
that state or that organization perhaps was contacted
and didn't respond. | don't knowthat | could lead to
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t he conclusion that --

COW SSI ONER  YAKI : | don't know that |
could lead to the conclusion that there is good faith
di scretion utilized in the process based on apparently
the inability to enunerate exactly which groups were
or were not contacted.

COW SSI ONER  GAZI ANO Do we even know
whet her all of the applications were received after
this wonderful Sigma Six Program was adopted? That
was before nmy time, but | imagine it takes nonths and
nonths to assess this.

CHAI RVAN  REYNOLDS: That's Comm ssi oner

Gazi ano.

COMM SSI ONER GAZI ANO.  Yes.

STAFF DI RECTOR DANNENFELSER:  This is the
Staff Director. |"m not sure on the timng on when

i ndividually they were received.

COW SSI ONER  YAKI : Conmi ssi oner Gazi ano,
this is Conm ssioner Yaki. | do know that there was a
bit of a hurry to adopt them specifically for the SACs
preci sely because they did not want to unduly del ay
the selection process and this was adopted | think, |
believe, prior to the end of the fiscal year |ast
year.

COMM SSI ONER  GAZI ANC, That may be. ["m
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not sure what significance that has. |It's always the
case that we're trying to recharter the SAGCs.

CHAI RVAN REYNCLDS: One at a tine, folks.

VI CE CHAI R THERNSTROM We're not only out
of tine. M. Chair, if there is a larger issue here
and we cannot vote on the -- It seens to ne that we
shoul d vote on these two SAC recommendations. But if
there is a larger issue, we should put it on the
August agenda if Conm ssioners Yaki and Ml endez
really believe they have not been properly heard on
t his.

CHAI RVAN  REYNOLDS: This is Chairnman
Reynol ds. Vice Chair Thernstrom | agree with you.
Conmi ssi oners Yaki and Ml endez, if you have specific
issues with respect to how we go about -- If vyou
believe that we have violated our rules with respect
to the selection of folks for SAC, please ask that the
Staff Director put it on the agenda for the August
nmeeti ng.

COW SSI ONER YAKI : W'l | ask hi m now.

VI CE CHAIR THERNSTROM  All right. Fi ne.
Let's put it on the agenda for the August neeting.
W're all agreed |I'm sure.

CHAI RVAN REYNOLDS: Ckay. Time to vote.
Conmi ssi oner Thernstrom how do you vote?
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VI CE CHAI R THERNSTROM  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Gazi ano?

COMM SSI ONER GAZI ANO:  Yes.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Ki r sanow?

COMM SSI ONER KI RSANOW  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Heri ot ?

COMM SSI ONER HERI OT:  Yes.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Mel endez?

COMM SSI ONER MELENDEZ:  No.

CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki ?

COMM SSI ONER YAKI @ No.

CHAI RVAN REYNOLDS:  Conmi ssi oner Tayl or?

COMM SSI ONER TAYLOR:  Yes.

CHAI RVAN REYNCLDS: Ckay. Conmi ssi oners
voting in favor of the notion are Conm ssioners,
Thernstrom  Gaziano, Kirsanow, Heriot, Taylor and
Reynol ds. Conmi ssioners Ml endez and Yaki voted
agai nst the notion. The notion passes.

Next up 1is the rechartering of the
Wsconsin State Advisory Conmttee. | nove that the
Conmi ssion recharter the Wsconsin State Advisory
Conmittee under this notion. The Conm ssion adopts
the following individuals to that commttee based on
the recommendations of the Staff Director: Rebecca
Grassl Bradl ey, Naheed Bl eecker, Mark Block, Jeffrey
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Cooper, Anneliese D ckman, Mria Ganmez, Lee Hansen,
Daniel Kelly, Denond Means, Adel Mekraz, Frederick
Mohs, Karine Mrena- Taxman, Dawn Shelton-WIllians. |
al so nove that Conmmi ssion appoint M. Bradley as the
chair of the rechartered Wsconsin State Advisory
Conmi ttee. The nmenbers will be unconpensat ed
governnent  enpl oyees. Under this notion, t he
Conmi ssion authorizes the Staff Director to prepare
any appropriate paperwork. |s there a second?

VI CE CHAI R THERNSTROM Second. This is
Thernstrom

CHAI RVAN REYNCLDS:  Di scussi on?

COMM SSI ONER  VELENDEZ: Yes. This is
Conmi ssi oner Mel endez here. WII the Staff Director
pl ease say what organi zations and individuals were the

ori gi nal source of the nmenbers he has nom nat ed?

VICE CHAIR THERNSTROM | wonder if we
can't -- Since we're going to have a whol e di scussion
of this at the August neeting, | wonder if we can not

go through the sanme di scussion once again that we just
had over Arkansas with respect to Wsconsin and in
August we can review the whole process and who's been
contacted in the past for what SAGCs.

COW SSI ONER  YAKI : This is Conmm ssioner
Yaki. | respect Conm ssioner Thernstroms views on
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this. However, talking about the entire process and
not putting objections on the record for the
particular state we believe violated the process is
kind of |ike asking us to close a barn door after the
horses have left. So, no, | want to discuss as does
Conmi ssioner Melendez the process as it pertains to
this state as well unless you wish to postpone it to
August when we have a conversation on this.

STAFF DI RECTOR DANNENFELSER:  This is the
Staff Director. Well, let ne talk a little bit about
the outreach that was conducted that the Conm ssion
staff reached out to the Governor's Ofice in
W sconsi n, t he entire W sconsin congr essi onal
del egati on, the NAACP, the Urban League, the ACLU, the
Wsconsin Policy Research Institute, the Pax Americana

Institute, Marquette University, the University of

W sconsi n, Medi cal College of Wsconsin, Brazo
Mul ticul tural Marketing and  Conmuni cati ons, t he
H spanic Business Counsel, the Institute of Wrld

Affairs, the Metropolitan MIwaukee Fair Housing
Council, Asset Builders of America Inc., the law firm
of Gaskey & Ruffles, Quarles & Brady, Rodney L. Covey
| aw of fice, Wiite Hi rshbach Dudek and --

CHAI RVAN  REYNCLDS: Excuse nme, M. Staff
Director. How long is your list? 1It's not clear to
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me that this is a good use of time for you to
conti nue.

STAFF DI RECTOR DANNENFELSER: That's the
'ist of outreach.

COMM SSI ONER  MELENDEZ: That's a little
better. This is Conmm ssioner Ml endez. Could | ask
anot her questions?

CHAl RVAN REYNOLDS:  Sur e.

COW SSI ONER MELENDEZ: About the chair,
Rebecca Grassl Bradley, can you tell ne a little bit
about her and why she's best qualified to be the chair
of the SAC and why she was nomnated over two
returni ng nmenbers, D cknman and Ganez?

STAFF DI RECTOR DANNENFELSER: She is
sonmeone who has been very active in the M| waukee area
with the MIlwaukee Forum which addresses nunerous
civil rights issues within the city and has been very
active in the area of wvoting rights which is a
particular area of interest to the Conm ssion.

CHAI RVAN REYNOLDS: Any ot her questi ons?

COW SSI ONER  MELENDEZ: Can you tell nme
about M. Block? This is Conmm ssioner Ml endez and
his denonstrated interest in civil rights?

STAFF DI RECTOR DANNENFELSER: Vell, M.
Bl ock is soneone on a personal level faced, dealt with
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discrimnation wth Korean adopted sons who were
growing up in MIlwaukee and he's also a former el ected
official in Wnnebago County, Wsconsin and i s soneone
who is known to be interested in the application of
voting rights throughout his career.

COW SSI ONER MELENDEZ: One nore question.
Most of these applications are from July or August of
2006. Is there -- Wre there any additions since
t hen?

STAFF DI RECTOR DANNENFELSER: W checked
with the regional office on this and there was a
guestion raised earlier about it, an earlier package,
and we don't really have a recollection of an earlier
package being submtted prior to 2008. So |I'm not
cl ear about all the references to 2006 and prior.

CHAI RVAN  REYNOLDS: kay. Vice Chair
Thernstrom how do you vote?

VI CE CHAI R THERNSTROM  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Gazi ano?

COMM SSI ONER GAZI ANO.  Yes.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Ki r sanow?

COMM SSI ONER KI RSANOW  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Heri ot ?

COMWM SSI ONER HERI OT:  Yes.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Mel endez?
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COW SSI ONER MELENDEZ:  No.

CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki ?

COMM SSI ONER YAKI @ Nope.

CHAI RVAN REYNOLDS: Conmi ssi oner Tayl or?

COMM SSI ONER TAYLOR:  Yes.

CHAI RVAN REYNCLDS: Ckay. The
Conmi ssioners voting in favor of this notion are Vice
Chair Thernstrom Conmm ssioners Gaziano, Kirsanow,
Heriot, Taylor and Reynol ds. Conmi ssi oners opposi ng
the notion are Conmissioners Mlendez and Yaki.
Mot i on passes.

[11. PROGRAM PLANNI NG

CHAI RVAN REYNOLDS: Al right. Next up is
the Departnent of Transportation Quidance Regarding
D sadvant aged Business Enterprise Program In its
1995 Adarand decision, the U S. Suprene Court felt
that the Federal prograns using racial and ethnic
classifications are subject to strict scrutiny. They
nmust serve a conpelling governnent interest and be
narromy tailored to neet that interest.

Under this standard, Federal agencies nust
seriously consider race neutral alternatives to
procurenment prograns that use racial classification.
Under this decision and its progeny, the US.
Depart nment of Transportation i ssued revi sed
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regul ations governing its D sadvantaged Business
Enterprise Program that decentralize adm nistration of
the program by delegating inplenentation to state
agencies receiving Federal transportation funds.
Wiile the DOl sets the aspirational goal of ten
percent participation for mnority and disadvantaged
firns, states are required to nake an individualized
determnation of a level of D sadvantaged Business
Enterprise participation that woul d be expected absent
the effects of discrimnation as a goal. The state
must nmeet the maxi num feasible portion of its goal
t hrough race and sex neutral mneans before resorting to
enbrace consci ous neans.

A nunber of courts have upheld the facial
constitutionally of the regulations but constitutional
as applied challenges continue to arise wth respect
to state and l|ocal inplenentation. The 9" Circuit
recently held that -- requires | ocal deci di ng
discrimnation if the Federal DBE program which the
Depart ment of Transportation has delegated for
i npl ement ati on to t he state is to survive
constitutional analysis under strict scrutiny. The
Departnment of Transportation had issued guidance and
applied this rule only in the 9" Grcuit.

It is against that background that we
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consider for discussion the draft letter that was
circulated to Conm ssioners. | nove that the
Conmi ssion approve the draft letter recommendi ng the
Departnment of Transportation adopt a uniform standard
requiring states inplenenting its DBE program to nake
local findings of discrimnation before using race
consci ous goals to achieve |ocal DBE participation. |

would further authorize the Staff Director to post

this letter on the Conm ssion's website. Is there a
second?

COW SSI ONER  GAZI ANO Second. Todd
Gazi ano.

CHAI RVAN REYNCLDS: Di scussi on?

COW SSI ONER MELENDEZ:  Yes. Conm ssi oner
Mel endez here. | believe that we need nore | egal
analysis on this issue. | know that Congress has
debated this issue back and forth and I'm not even
sure what their position is on the whole issue. So |
would Iike to see nore on that and given nore tine to
do an analysis on the legal position of this whole
si tuati on.

COW SSI ONER GAZI ANO If | could respond,
M. Chai rman.

COWMW SSI ONER MELENDEZ:  Yes.

CHAI RVAN REYNOLDS: And you are?
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COW SSI ONER GAZI ANO:  Gazi ano

CHAI RVAN REYNCLDS:  Yes.

COW SSI ONER  GAZI ANO. |  respectfully
suggest this is a long overdue letter actually.
What's anmazing to nme is that the United States
Gover nnent correctly interpreted the applicable

Suprene Court Jlaw in the Wstern States Paving

decision and it's a decision in that case in the 9'"
Crcuit and then apparently an agency of the Executive
branch on its own is engaging in a non-acqui escence
pol i cy.

It's quite frankly shocking to nme that
this occurs when the United States won in the first
pl ace, even nore so when it got the correct position
in the first case and that further study would be very
curious. What we need to do is ask the adm nistration
to explain what it is that this rogue agency, the
Departnment of Transportation, is doing. Was this
approved by the Solicitor CGeneral to seek the circuit
split to get its own victory overturned in the Suprene
Court. So | think this letter is a nodest but overdue
attenpt to seek sone clarity.

CHAI RVAN  REYNCLDS: And it's also, |
guess, this is Chairman Reynolds, inportant to point
out that we sent out in advance sone | egal background.
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So, Conm ssioner Ml endez, could you give nme a sense
of what additional information you' re |ooking for?

COW SSI ONER MELENDEZ: Wl |, | know that
we have a couple of court cases that you' ve sent to, |
bel i eve, the Comm ssioners, but 1'd still -- Is this
an issue that's happening in California or, in
particular, is it an issue relating to that?

CHAI RVAN REYNCLDS: The California issue
as | understand it has been resolved. The 9'" Circuit
has spoken and the remaining issue is with respect to
the remaining circuits where the court hasn't ruled on
this particular issue and the public policy
inplications that flow from the decisions of the
Departnent of Transportation to deviate from the
argunents it made in its 9" Grcuit brief.

COW SSI ONER GAZI ANO  Gazi ano again. The
principle, if I may, is if the United States seeks a
position on an inportant Consti tutional i ssue
involving civil rights and wins in the 9" Grcuit,
should a -- By the way, w thout any real explanation,
shoul d one of the rogue agencies of the United States
then tell everyone in every other state outside the 9"
Circuit you don't need to follow that and that's all
this letter asks the Admnistration to correct, to
| ook into and correct.
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CHAl RVAN REYNOLDS: Additi onal commrents?

COMM SSI ONER  VELENDEZ: Yes. This is
Conmi ssi oner Melendez. | don't feel confortable with
signing onto the letter. So I'mgoing to dissent from
this letter. Just for the record, | don't want ny
nane on the letter and would ask that ny dissenting
views be noted in the letter

CHAl RVAN REYNOLDS: Well, we're not going
to put your views in the letter. | mean, we wll
identify the Comm ssioners that voted in favor of the
letter or have the Conmm ssioners that voted in favor
of it be signatory.

COW SSI ONER  YAKI : |  thought we were
supposed to note the vote of the Comm ssion.

CHAI RVAN  REYNOLDS: Yes, that's right.
W're going to follow our Als. But | believe that if
| understood him correctly, Comm ssioner Ml endez
asked that his views be incorporated into the letter

COMM SSI ONER YAKI : No, I t hi nk
Conmi ssi oner Mel endez asked the fact that he and |
dissent fromit be incorporated into the letter which
is different than sayi ng what our views are.

CHAI RVAN REYNOLDS: Ckay. If that's the
case, we will include the voting tally.

COW SSI ONER HERIOT:  And we will do what
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the Al's require.

CHAI RVAN REYNOLDS: Conmi ssi oner Heri ot.

COW SSI ONER YAKI:  And | just want to say
for the record that | object to the characterization
of DOl as a rogue agency. Having followed this
process in California as |I'm sure Conmm ssioner Heri ot
has done for quite sone time, | would argue that what
DOT is doing is fully within the |aw and expressed by
the United States Suprene Court, Conmi ssi oner
Gaziano's statement notwithstanding, and | believe
that noreover if we really wanted a true discussion on
this we would have had sonething nore than |ega
papers that may or may not be reflective of the fully
breadth of the discussion and analysis upon which we
coul d base our deci sion.

But | know that the majority is in a hurry
to get this out. Conmi ssi oner Melendenz and | will
not be able to stop that train from l|eaving the
station. But | would like to say that far from being
a rogue agency | believe the DOT is acting responsibly
and certainly consistent with what | believe is a
greater good expressed in statute and in | aw regarding
econom c opportunity for disadvantaged and mnority
contractors and we disagree on that obviously and
di sagree on that principle and disagree on the neans
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and that would be reflected in the separate letter
t hat Conm ssioner Melendez and | will send to DOT.

VI CE CHAI R THERNSTROM | don't believe,
but I'm not at ny desk, we used the term "rogue
agency"” in the letter. AmIl correct on that?

CHAI RVAN REYNOLDS:  Sur e.

COW SSI ONER  GAZI ANO. This is Gaziano.
That's ny word and | stick by it.

VICE CHAIR THERNSTROM That's what |
assuned.

COW SSI ONER  GAZI ANO I under st and,
Conmi ssioner Yaki, that you disagree with apparently
the 9'" Circuit's position. But | take it that you
don't think that there's anything odd that we shoul d
raise with the United States, the President, when one
agency works at cross purpose with the civil rights’
position that the Governnent is secured.

COMM SSI ONER YAKI @ But we --

COW SSI ONER HERI OT:  Are we ready to call
sonet hi ng?

CHAl RMAN REYNOLDS: One at a tine.

COW SSI ONER  YAKI : We could argue over
your characteri zation of - - over your | ast
characteri zati on. But rather than again to have a

phi | osophi cal discussion on the separation of powers
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and the Executive branch, let's just nove on.

CHAI RVAN  REYNOLDS: Ckay. Vice Chair
Thernstrom how do you vote?

VI CE CHAI R THERNSTROM Yes, and let ne
just add one sentence to that. I would be very
unhappy if there were any |anguage that suggested we
were trashing an agency as a rogue agency and so forth
inthe letter. But there is not as | understand it.

CHAI RVAN REYNCLDS: That is correct.

Conmi ssi oner Gazi ano, how do you vote?

COW SSI ONER GAZI ANC, Corr ect as
clarified. M personal views go beyond the letter.

COW SSIONER HERIOT:  Is that a yes vote?

COW SSI ONER GAZI ANO Yes vot e.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Ki r sanow?

COMM SSI ONER KI RSANOW  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Heri ot ?

COMWM SSI ONER HERI OT:  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Mel endez.

COMM SSI ONER MELENDEZ:  No.

CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki ?

COMM SSI ONER YAKI @ Nope.

CHAI RVAN REYNOLDS:  Conmi ssi oner Tayl or?

COW SSI ONER  TAYLOR: Yes, wth one
comment. That is | do think this is a nodest step and
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it's ny expectation that this wll start the
di scussion rather than finishing it. That's why | was
hopi ng everybody would be in favor of starting this
di scussion. | think it's inportant.

CHAI RVAN REYNCLDS: kay. Conmi ssi oners
Mel endez  and  Yaki voted agai nst the notion.
Conmi ssioners  Tayl or, Heri ot Ki r sanow, Gazi ano,
Thernstrom and Reynol ds voted in favor of the notion.
It carries.

Next up, during the July 11'" neeting, the
Conmi ssi on anended the agenda to include a proposal by
Commi ssi oner Heriot to discuss the ABA docunents held
by the Departnent of Education in connection with its
pendi ng renewal of the ABA' s accreditation authority.

Conmi ssioner Heriot stated her intention to make a
notion that the Conmssion send a letter to the
Departnment of Education requesting access to those
docunent s.

Last Monday, on July 21°%, you received
via email a draft letter to the Departnment of
Education and a copy of a June 20, 2007 letter from
Secretary Spellings to the ABA which is referenced in
the draft letter. The Conmission's draft letter
requests access to docunents ordered by Secretary
Spel lings fromthe ABA

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

| nove that the Comm ssion approve the
draft letter reconmmending that the Departnent of
Educati on grant access to nenbers of the Conm ssion or
to Conm ssion personnel to review the ABA docunents.
This notion would furthernore authorize the Staff
Director to post this letter on the Commssion's
website. Is there a second?

VI CE CHAI R THERNSTROM  Second.

CHAI RVAN  REYNOLDS: And that was Vice
Chai r Thernstronf

VI CE CHAI R THERNSTROM  Yes.

CHAI RVAN REYNCLDS:  Di scussi on?

COW SSI ONER MELENDEZ:  Yes, Conm ssi oner
Mel endez. Wiat is the basis for this unusual docunent
request and assignnment of staff time? |Is a project
being proposed on this matter at sonme point in the
future?

CHAI RVAN  REYNOLDS: This is Chairnman
Reynol ds. Why do you believe that it's unusual ?

COW SSI ONER  MELENDEZ: [''m unsure what
the purpose is. And then the other question would be
are all of the Comm ssioners going to receive the
docunents equitably?

COW SSI ONER HERI OT:  Any Commi ssi on t hat
wants to go can certainly.
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t hey can provide for us, send to us.

a7

s not hi ng

COW SSIONER HERI OT: | don't think we can

force the Departnment of Education to give

ever ybody

docunent s. But anybody -- The purpose of the letter

is to give access to everyone, to you, to ne, to

anyone who is assigned by Marty to go through the

docunent s.

CHAl RVAN REYNOLDS: So basically we would

all have the opportunity to review the docunents.

O her questions? Conments?

VICE CHAIR THERNSTROM Have
sonmebody that that hello signified?

CHAI RVAN REYNOLDS: Ckay. Let's
cal | .

Vi ce Chair Thernstron?

VI CE CHAI R THERNSTROM  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner

COMM SSI ONER GAZI ANO.  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner

COMM SSI ONER KI RSANOW  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner

COMWM SSI ONER HERI OT:  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner

COW SSI ONER MELENDEZ:  Qpposed.
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CHAl RVAN REYNOLDS: VWl l, no. W're not

voting. Just doing a roll call.

we haven't

Comrent s?

vot e?

(202) 234-4433

COW SSI ONER MELENDEZ:  Ch.

CHAl RVAN REYNOLDS: Just to nmke sure that

| ost anyone.

COW SSI ONER YAKI :  Conmmi ssi oner Yaki ?
COMM SSI ONER YAKI @ Here.

CHAI RVAN REYNOLDS: Conmi ssi oner Tayl or?
COW SSI ONER TAYLOR  Still here.

CHAI RVAN REYNOLDS: Ckay.

STAFF DI RECTOR DANNENFELSER: |’ m here.

CHAI RVAN REYNOLDS: Addi ti onal questions?

(No verbal response.)

kay. Vice Chair Thernstrom how do you

VI CE CHAI R THERNSTROM  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Gazi ano?
COMM SSI ONER GAZI ANO.  Yes.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Ki r sanow?
COMM SSI ONER KI RSANOW  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Heri ot ?
COMWM SSI ONER HERI OT:  Yes.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Mel endez?
COMM SSI ONER MELENDEZ:  No.
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CHAI RMAN REYNOLDS: Conmmi ssi oner Yaki ?

COW SSI ONER YAKI:  No, no, no, no, no.

CHAI RVAN REYNOLDS: You only get one no.

COW SSIONER YAKI: I'"Il give as nmany nos
as | want.

CHAI RVAN REYNOLDS:  Conmi ssi oner Tayl or?

COW SSI ONER TAYLOR  Tayl or votes aye.

CHAI RVAN REYNCLDS: kay. Conmi ssi oners
Mel endez and Yaki voted no. Conmi ssioners Thernstrom
Gazi ano, Kirsanow, Heriot, Taylor and Reynol ds voted
for the notion. The notion passes.

V. NMANAGEMENT AND OPERATI ONS

CHAI RVAN  REYNOLDS: Next up is the
feasibility of hiring tenporary special assistants.
During the July 11'" neeting, Conmi ssioner Yaki raised
a question about the feasibility of wusing surplus
fiscal year 2008 to hire tenporary special assistants.
These t enpor ary enpl oyees woul d wor k with
Conmi ssioners who are not currently assigned special
assi stants. They would assist in reviewing and
responding to the backlog of briefing reports and
their ternms would expire at the end of fiscal year
2008 which is Septenber 30, 2008.

The Conmi ssi oners agr eed to def er
di scussion of this topic until the staff could conduct
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nore research on the Conmm ssion's options. At this
point, 1'd like to ask the Staff Director to weigh in
as to, the Staff Dorector and also the General
Counsel, to weigh in as to the legality and assum ng
its legal the options that we have avail abl e.

STAFF DI RECTOR DANNENFELSER:  This is the
Staff Director. One of the analysis was budgetary as
well and | conclude that this is sonething we can do
within the budget. There are questions about sone of
the options and one option seens to be the best of
all. But I"'mgoing to for the nonent turn this to the
CGeneral Counsel, David Blackwood, to explain his
outreach to OPM and di scussion of the |egal questions
regardi ng the various options.

MR,  BLACKWOCOD: Good nor ni ng. This is
Davi d Bl ackwood. Per your request and working wth
Tinal ouise Martin, we helped identify several
different options and then discussed those with OPM
specifically a Mke Mhoney of the Strategic Human
Resources Policy D vision. There are a variety of
options that we can pursue, but keep in mnd this is a
slightly unusual situation in that we're talking about
a tenporary enploynment for roughly 60 days.

The first option | would call hiring
tenporary Schedule C appointees and there are two
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options wthin a 30 day tenp for a tenporary

appoi nt nent . Both of those have advantages and
di sadvant ages. The advant age bei ng that anybody hired
into the authority would have the sane power and
standi ng as existing special assistants.

There is a critical problem however.
First with regard to the 30 day tenporary authority,
we don't seemto fit. There's a two part test that
you need. You need both a critical need and it is
contenplated that you're hiring someone for long-term
enpl oynent that they're going strictly through a
vetting process. Second is under either the 30-day or
the 120-day process, we would still have to go as
Schedul e C appointees through Ofice of Presidential
Personnel which is several Conm ssioners have voiced
an objection to.

Lastly, there is greater security of
Schedul e C appointnments during a Presidential election
year. So in talking to OPM they indicated if we're
| ooking at a 60-day quick appointnment several days or
weeks could be tied-up in strictly going through OPM
approval . Basically, it's the same thing with the
120-day tenporary approval with an added though need
for scrutiny because under the 120-day procedure we
woul d have to get certified as an agency with a new
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agency head which | think we could easily do since the
Staff Director has been recently appointed. But
nonet hel ess that is an addition tine period that m ght
be taken up.

The second option is what's called a
conpetitive tenporary hiring authority and that woul d
be we would have post the jobs Ilike the nornal
gover nnent | obs. There would have to be conpetition
and there would have to be a selection. The problem
with this process is there would be virtually no input
by the Comm ssioners about how or who would be
selected by them The tinme frane could be relatively
short, as little as a week. But again, there would be
no input as to who was sel ected. It would have to
foll ow the normal procedures.

Lastly is the option of hiring consultants
and this actually was the first thing that was
mentioned as far as having flexibility wth a
conbi nation of Hring consultants, how do you hire
core professionals (1) to read a statutory report, (2)
to catch up on briefing reports? How do we as an
agency stay current. This does have a variety of
factors. One, we don't have to advertise it. Two, we
don't have to go to OPM for pre-approval. Third, we
don't have to go to Presidential Personnel. The job
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would sinply be posted or actually it's not posted.
W could identify individuals working wth the
Conmi ssioners if they have anyone specifically in
mnd, to identify those individuals and assum ng t hat
they fit within the category that we can draft and get
with you all's cooperation about we need a specific
skill set and to identify an individual who fits that
special skill set. The agency could then hire that
individual and then the Staff Director could assign
that individual to other Conmm ssioners to work wth
t hat person.

Also that benefits of allow ng/putting a
cap on how much we could spend and what s
contenplated is we would identify the anmount that each
commi ssioner or | because you wouldn't be hiring but
t he agency woul d spend on each consultant. That would
give flexibility anmong the various appointnents to,
for exanple, say knowing that you have a cap and
presum ng that the cap is the sanme for each position,
| mght want to get soneone nore experience. So | nmay
pay a higher hourly rate, but that person would, of
course, have to work less hours. |If soneone wants to
go with someone |ess experienced or skilled, they
m ght have a lower hourly rate but be able to spend
nore time. So there would be again that additional
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flexibility and that is all | have to report.

STAFF DI RECTOR DANNENFELSER: So | guess
t he conclusion of that is that the recommendation that
| would nmake to the Comm ssioners is that we explore
the consultant group and it's ny understanding that
there are four Conm ssioners who would be interested
in being eligible for this if this is agreeable to al
Conmi ssioners and that the hourly rate would be
subject to the person's background and their salary
history. This would be part of the standard process
that we would follow in hiring sonmeone that you would
| ook at their salary history.

The nmaximum rate would be the top end of
the GS5-15 schedule without factoring in locality pay.
M/ understanding is that that would be in the
nei ghbor hood of $124,000 that the hourly maxi num rate
could pay for that particular salary. O course, the
current Conm ssioner assistants are GS-13 |level. But
again, this will vary perhaps to sone extent dependi ng
on the background and salary of the individual. But
as David had pointed out, the nunber of hours if each
commi ssioner gets a certain dollar anount that they
can spend over the next two nonths, then the nunber of
hours would have sonme factor related to the hourly
rate of that individual. So that would be sonething
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that each Commissioner wuld have to take into
consi derati on.

VICE CHAIR THERNSTROM Now | have a
guestion. Do | understand that there would be -- Wen
the agency hires sonebody, there wuld be an
understanding that there was no possibility that that
person could be |ooking forward to working beyond the
end of the fiscal year. So this is not a stepping
stone to a long-termj ob.

STAFF DI RECTOR DANNENFELSER: VW  woul d
have a witten agreenent with the individual that the
enpl oynent would end on Septenber 30, 2008 and that
there would be a cap on the maxi num anount of dollars
that that individual could be paid between now and
Sept enber 30, 2008.

CHAI RVAN REYNOLDS: O her questions?

(No verbal responses.)

Ckay. Let me try a different approach.
Are there any concerns or objections to going the
consul tant's route?

COW SSI ONER  MELENDEZ: Conmi ssi oner
Mel endez. Are these consultants just supposed to help
the Comm ssioners or they' re supposed to do something
el se besides that?

CHAI RVAN REYNOLDS: They woul d be assi gned
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to the Conm ssioners.

COW SSI ONER MELENDEZ:  You' re sayi ng t hat
also we're going to be hiring higher than what the
assi stants now are maki ng?

STAFF DI RECTOR DANNENFELSER:  This is the
Staff Director. There is sone flexibility in how that
woul d be done. That would be again the discretion of
the Comm ssioners. W would be looking for
recommendations from those four conmi ssioners as to
i ndi vidual s who woul d have the appropriate background
who they would recomend that we hire to performthese
services. So again, that would in sone respects be a
function of the salary history and the experience of
t hat i ndivi dual . They would have to take that into
consi derati on.

COW SSI ONER GAZIANO M. Chairman, this
is Gaziano. | think that the consultant route has
several advantages over any of the other options and I
think the flexibility is quite hel pful especially when
you're just hiring soneone on a tenporary basis.

M/ question really to all of the other
conmmi ssioners is just is this consistent with or woul d
this set a bad precedent? How would this fit in with
ot her consultants that the Conm ssion nay al so need to
hire at the central staff level? | renmenber Staff
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Director telling us at the last neeting. It may nake
sense to bring in one or two tenporary people to help
himas well.

STAFF DI RECTOR DANNENFELSER:  This is the
Staff Director again. W have been able to bring in
sonme tenporary people through other types of hiring
authorities using tenporary enploynment agencies. W
have a witer/editor in the Ofice of Cvil R ghts
Eval uati on and we have an adm nistrative assistant in
the O fice of General Counsel who is helping to relief
the burden on the attorneys in that division. So
those were hired through enploynment agencies. But
t hat woul d be outside of the consultant route.

Now i n the past, Congress has had a cap on
t he anount that our agency could spend on consultants
and it was $50,000 and it was in place for a good
nunber of years. It was lifted. It ended after 2005.
So it's not technically in place right now. But given
the history of that, we felt that it would be a good
idea to look at that as the ceiling that we would
pursue in ternms of consultants. The total anount
woul d be the $50, 000.

COW SSI ONER  GAZI ANC Is that per
i ndi vi dual you nean?

STAFF DI RECTOR DANNENFELSER: That woul d
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be total for the agency.

COW SSI ONER GAZI ANO  For the agency. So
50 divided by four?

STAFF DI RECTOR DANNENFELSER: Yes. So
again, that would be $12,500. Just as a way of
exanmple, if a consultant was paid at a $50 an hour
rate, that person could work 250 hours between now and
Sept enber 30'" and neet that $12,500 |evel.

VI CE CHAIR THERNSTROM |I'msorry. | know
you've answered this before, this is Thernstrom but I
don't renenber the answer. So how are we going to
identify these peopl e?

STAFF DI RECTOR  DANNENFELSER: W're
encouragi ng the Comm ssioners to nake recomendati ons
as to individuals that they think would be appropriate
since the goal here is to help the Comm ssioners to do
their part in this process of conpleting the statutory
report which we do have a deadline on that coincides
with this. [It's the deadline for the statutory report

is September 30'" and the hiring process that we have

in mind runs to Septenber 30" But we also have
backlog wth the briefing report. So these
individuals could assist the Conmssioners in

reviewi ng both the statutory report and the briefing
report and naking recomendations to them on how they
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m ght respond to those reports both in how they m ght

vote on those reports and any changes to the findings
and reconmendations or any other changes to the report
or the body of the report that they would recomend.
So they could assist the Conm ssioners in that way.

They would have to be hired through the
Ofice of the Staff Director. But it would be ny
intention to then assign those individuals to assist
i ndi vi dual conmi ssi oners in fulfilling t hose
responsibilities.

COW SSI ONER  YAKI : This is Conm ssioner

Yaki. | have some questions and sone serious concerns
about this. One, | amnot entirely confortable with
the idea that | amnot the hiring entity for purposes

of the discretion of being able to say this person is
working or not working, (2) for confidentiality
purposes and (3) for whatever selection criteria we
m ght be bound by if we go through sonme process
through the Staff Director's office. Could you
illumnate to me as to whether or not this is
sonmet hing that would have to be noticed, bid for or
what ever because |I'm not too sure exactly how | oose
the consultant hiring process is versus the special
assistant process which is essentially you find
someone who you want to work with, you submt that
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nane, and let's put it this way. This is how it
usually is without the budget issue that we've had.
You submt a nane. They get hired. They're at your
di scretion and your pleasure for the purposes of their
continuing ability to work or not and | just want to
know what the legal differences are in terns of
selection, retention and confidentiality between what
you're proposing and with the idea that Comm ssioner
Gaziano and | had which was special assistants whose

positions sinply expired at the end of the fiscal

year.

VI CE CHAI R THERNSTROM Can | just add a
guestion? | think those are legitimte questions and
can | just add one to while you're in the mdst of
answering then? | get the sinking feeling that this

is going to set sone kind of precedent we're not going
to like dowmn the road. So if you could just add that
to Conm ssioner Yaki's questions which again | think
are the right questions.

STAFF DI RECTOR DANNENFELSER: Yes. Thi s
is the Staff Director. It's a not a Schedule C
position and therefore it does not have the sane
confidentiality issues. It would be nore narrow than
the range of duties that a Schedule C Conm ssioner's
Assistant would perform W would justify it on the
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basis of the legal requirenent relating to the
statutory report and also the need of the Comm ssion
to resol ve the backlog of the briefing reports.

So it's not synonynous probably from a
commi ssioner's perspecti ve. It's not an idea
solution, but we have sone very serious obstacles in
going through the 30-day or the 120-day Schedule C
options. So those would probably result in us not
being able to get the process off the ground at all
bet ween now and Septenber 30'" or if we did, it would
be so late in the process that conmm ssioners woul d not
be able to get nmuch benefit out of it.

So this seens |ike the best thing overall
Again, it's not an ideal thing for the conmm ssioners,
but a person would have to neet certain standards in
terns of background. W would have to be able to

justify that this person's background is related to

the work we do. If you have soneone who's an expert
carpenter, for instance, that would be a very
prai sewort hy individual. But if that person didn't

al so have sone background that related to the kind of
work we did here, that probably wouldn't be a fit that
we could justify.

So | think that we have to show that the
person has a certain level of educational and
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pr of essi onal background that would justify. You know,
we'd have to have to résune. W'd have to see sone
salary history. But for the nost part it's a process
that coul d be done pretty expeditiously.

COW SSI ONER YAKI: |I'm not worried about
gualifications. |'mworried about the confidentiality
provisions. That to ne really causes ne sone concern
and, in terns of the timng issue, that's exactly why
| wanted to have this resolved at the last neeting
rather than drag it out to, you know, keep on draggi ng
it out week by week by week because then the clocks
just keeps on ticking.

VI CE CHAI R THERNSTROM Let ne just -- The
guestion of what kind of precedent this mght set was
not answered. But also as | wunderstand it on the
terns of the confidentiality, is it correct to say
that these people will all be working on paper for the
Staff Director, on paper, not for the individual
conmi ssi oners?

CHAI RVAN  REYNOLDS: This is Chairnman
Reynol ds. Technically, the current special assistants
work for the agency. The hiring authority is the
agency and the consultants would be hired on the sane
basis. Nowis that right, Marty?

STAFF DI RECTOR DANNENFELSER: Vel l, they
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woul d not be Schedul e C enpl oyees.

CHAI RVAN REYNCLDS: | understand that, but
interns of the hiring authority.

MR BLACKWOOD: This is David Bl ackwood.
As far as the hiring authority, it would be agency.
However, once the authority has been granted by the
Conmi ssi on, an individual conm ssioner is shown as the
di rect supervisor of the appointees.

CHAI RVAN REYNOLDS: Ckay. Could we in the
agr eenment with consultants take care of t he
confidentiality issue?

MR BLACKWOOD: This is David Bl ackwood
again. | mean, this is one of the issues that we
| ooked at and it is a drawback. | nean, it could only
be in essence an informal agreenent that, for exanple,
if Conm ssioner Yaki wanted to pursue a specific
i ndi vi dual . W would draft the requirenents as
flexible as possible. So (1) anyone reviewing it
woul d not have an objection, but (2) you would give
him the discretion to hire the individual and frankly
it would be a matter of trust that you' re not going to
require him to disclose anything, his conmrunications
wi th Conm ssi oner Yaki .

STAFF DI RECTOR DANNENFELSER: And agai n,
we are |ooking at the reconmendations conmng fromthe
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Commi ssi oners. So, in Conmssioner Yaki's case, we
woul d be Il ooking for himto recormend an individual.
So | think the question would be a matter of trust
that he has in that individual. But it is not again
synonynous wth the Schedule C Conm ssioner's
Assistant, but we think it's the best option that's
avai | abl e under the circunstances.

VICE CHAIR THERNSTROM Can | ask
Conmi ssioner Yaki a question? G ven the fact that
you're talking about here a very short tine period,
woul d such an assistant be of sufficient benefit to
you so that --

COW SSI ONER  YAKI : The short answer,
Conmi ssi oner Thernstrom is yes. | can barely -- |
barely have the time right now to focus even on the
statutory report, ny coments on that, nuch |ess the
dissent | would like to wite with regard to the |ast
report which is due on Friday. | mean, | am just
utterly buried and drowning in terns of work and
having soneone for the reports that got approved,
comng out the door, what have you, is going to be
very useful to ne in the next six weeks or so. I
mean, |'m deadly serious. | really need -- |'ve been
asking for this help for the better part of the year
and really, really asking for it for like the |ast
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five or six nonths and if | can get soneone even for
the last two nonths, |'d be pretty happy.

VI CE CHAI R THERNSTROM So you feel vyou
can find sonebody who in effect is you in ternms of
revi ew ng.

COW SSI ONER YAKI: | don't know how t hat
would sit with the rest of the Comm ssion but yes.

(Laughter.)

VI CE CHAIR THERNSTROM Al right. No.

COW SSI ONER GAZIANO A Mni Yaki. That

woul d be interesting.

VICE CHAIR THERNSTROM | was just
curi ous.

COW SSI ONER GAZI ANO  This is Todd again
M chael, | appreciate your confidentiality questions.
You know, | have sone other questions along those

lines, but the reason we couldn't vote last tine is
because we didn't understand the |legal authorities for
the other options. It still sounds like I'm not 100
percent sure we have authority to nake tenporary hires
in that capacity, but it also sounds |ike assum ng the
maj ority of the Conm ssioners thought we did.

But it's unclear how |l ong that woul d take.
So if you're -- it seens like we have to choose
between | ess optinmal options. Wich of these two give
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you nore or greater confidence that you'll have
sonmeone to hel p you?

COW SSI ONER  YAKI : Vell, | nman two
t hi ngs. | just wanted to nmke sure there wasn't
anyt hing abnormally weird about the confidentiality or
ot her provisions that would deal with this. 1'mfully
confident that the person who | would select would be
utterly loyal to nme and utterly opposed to anything
that the majority would do at the Comm ssion

(Laughter.)

Just teasing. But | nean, if this is the
way to go, I'mwlling to do it just so long as there
is an under st andi ng t hat with regard to
confidentiality that the Staff Director will not and,
in this instance, wll not use their authority to

attenpt to glean information about what the heck I'm
doing fromthe hire.

STAFF DI RECTOR DANNENFELSER: | woul d --

VI CE CHAI R THERNSTROM  Nobody wants t hat
i nformati on, M chael

STAFF DI RECTOR DANNENFELSER: | woul d j ust
count on the individual conm ssioner to assure ne that
the person is performng the work that they' ve been
assigned to do and that will be really the extent of
it. But again, at the front end of it, we wll have
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to be able to satisfy the criteria that this person is
sonmeone who has a reasonabl e professional background
that we could justify hiring the person and then that
person would have to provide us probably with sone
kind of pay stub or sonmething that would indicate that
they have a salary history that would justify the
hourly rate that we would be paying them But these
are just pretty nmuch mnisterial functions that
normal |y take place in the hiring process.

CHAI RVAN  REYNOLDS: Ckay. This is
Chai rman Reynol ds. Unless |'ve gotten this wong,
there seens to be a consensus that the way to go is --
O the three options that were presented, the
consultant route is the way to go. Is there any
objection? Did |l get that wong?

(No verbal response.)

kay. I will interpret that silence to
mean that folks agree with everything | say. Do we
need a formal vote on this issue?

COW SSI ONER YAKI : | woul d think so.

CHAI RVAN REYNOLDS: Ckay. If that's the
case, | nove that we direct the Staff Director to hire
consul tants who wil | be assi gned to t hose
conmmi ssioners that don't have a special assistant and
that these individuals would work up to Septenber 30"
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and that the salary, whatever the pay scale is, would
have to be justified by their skill set. s there a
second?

VI CE CHAI R THERNSTROM  Second.

CHAI RVAN REYNOLDS: Do we need to have any
nore di scussi on?

(No verbal response.)

Ckay. If that's the case, Conm ssioner
Ther nstronf®?

VI CE CHAI R THERNSTROM  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Gazi ano?

COMM SSI ONER GAZI ANO.  Yes.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Ki r sanow?

COW SSI ONER KI RSANOW | abst ai n.

CHAI RVAN REYNCLDS:  Conmi ssi oner Heri ot ?

COW SSI ONER HERI OT:  Abst ai n.

CHAI RVAN REYNCLDS:  Cormmi ssi oner Mel endez?

COWMW SSI ONER MELENDEZ:  Yes.

CHAI RVAN REYNCLDS:  Conmi ssi oner Yaki ?

COMM SSI ONER YAKI @ Yes.

CHAI RVAN REYNOLDS:  Conmi ssi oner Tayl or?

COMM SSI ONER TAYLOR:  Yes.

CHAI RVAN REYNCLDS: kay. W have two
abstenti ons, Conmmi ssioners  Kirsanow and Heriot.
Conmi ssioners Thernstrom Gaziano, Melendez, Yaki,
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Tayl or and Reynolds voted in favor of it. The notion

COW SSI ONER YAKI: Say wait a minute. Am
| on the prevailing side of a vote?

CHAI RVAN REYNOLDS: Yes, it does happen
fromtine to tine.

COW SSI ONER  YAKI : I wonder if | should
just abstain on principle.

COW SSIONER HERIOT:  Can | just state for
the record that | did not abstain because | don't want
people to have these special assistants. | tend to
favor that idea. I"'m just feel like | haven't
thoroughly digested what the ramfications of the
spurious choice between the consultants and the
Schedule C inpact. So it just nade nme nervous. ['"m
in favor of people having special assistants.

CHAI RVAN REYNOLDS: Ckay.

VICE CHAIR THERNSTROM You know what ?
M. Chairman, | want to change mne to an abstention
simply because | have not gotten an answer to ny
nervousness about precedence down the road by doing
this. | amnervous about this. So |I'mchanging to an
abstention. You still have the votes | assune.

CHAl RVAN REYNOLDS: Yes. Barely.

kay. Let's get off this topic before |
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get anot her abstention.

COW SSI ONER GAZIANO | was going to say
noti on reconsi der.

CHAI RVAN REYNOLDS: Ckay. Next up, Marty,
pl ease wal k us through our spending options for 2008.

STAFF DI RECTOR DANNENFELSER: Thank you
Thank you, M. Chairman.

As we previously discussed, the Comm ssion
expects to have surplus funds fromthe FY 2008 budget
and | have polled our nanagers regarding itens that
they believe would be hel pful to their departnments so
that the Comm ssion can better acconplish its mssion
and a nunber of the major itenms that have been
recomrended is a Mcrosoft Project Professional 2007
whi ch woul d cost about $15,000 and this would enable
staff to track the progress of briefing reports and
other projects. It's not a web-based application, but
docunents could be viewed on the server like currently
using our S drive.

We're al so proposing expanded external 1T
support in the anount of $65,000. Ri ght now, the
Conmi ssi on uses an external provider to support agency
| T services such as software and hardware installation
and mai nt enance and custoner service requests by staff
and this current agreenment provides about five hours
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per week of onsite IT support and this expanded anount
of resources would enable us to have 15 hours of
onsite support per week and would also increase the
anount of time the provider is available for offsite
wor K. It would hopefully decrease service response
time and support devel opnent of long-term IT
i mprovenent investnent plans.

VI CE CHAI R THERNSTROM  Fol ks, you have a
gquorum if | junp off. I"'mreally out of tine here
So if the Chair does not object, I"'mgoing to put it
in everybody el se's capabl e hands.

CHAl RVAN REYNOLDS: Ckay. Thank you, Vice
Chair Thernstrom

VI CE CHAI R THERNSTROM  Thank you.

STAFF DI RECTOR DANNENFELSER: W've al so
recei ved a proposal to explore Decision Point software
which would cost a little nore than $10,000 and this
woul d allow us to inprove our conpliance with Federa
pr ocur enment regul ati ons by aut omat i ng basi c
pr ocur enment actions from bid solicitation and
eval uation through the award of contracts.

W've also been asked to explore the
possibility of wusing Mnster.com QickHre software
and piggybacking with another agency that already has
t hat software. If we were to purchase that software
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by ourselves, it could cost about $78,000 which we

don't believe can be justified given the small staff
that we have and the limted anount of hires. But we
are exploring whether we could establish a nenorandum
of understandi ng with anot her agency which we coul d be
able to piggyback on that agency at a cost of
approxi mately $20,000 which would seem to be nore
justifiable.

There is also a proposal for Mcrosoft
Docunent Sharing which is --

COW SSI ONER  HERI OT: What would we get
for that $20, 0007?

STAFF DI RECTOR DANNENFELSER: It would
hel p us automate our staffing process.

COW SSI ONER HERI OT:  Meani ng what ?

STAFF DI RECTOR DANNENFELSER: We'll turn
that to Tina to explain it.

COW SSI ONER YAKI: Robots. We're hiring
robots.

M5. MARTIN. Basically what we do now with
our hiring process is we manually go through each
application and then we send out letters to each
applicant letting them know what's the status of their
application is. If we get nore than five
applications, we have to form a panel wthin the
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Commission in order to evaluate each of the
applications which is pretty tough to do because we
don't have a lot of people that have tine to sit down
on these panels. Sonetines it takes nore than a day
or two to even go through as nmany applications.

Someti nes we get 100 applications for one job.

So this wll automate the process. It
woul d evaluate all of the applications. It would spit
out four. It would spit out a certificate that would
go to the selecting official and then all the

selecting official would have to do is interview and
sel ect them

COW SSI ONER HERI OT: How many hires do we
do in a given year?

M5. MARTI N W haven't hired any this
year because we've been on a hiring freeze. The year
before M. Marcus left, maybe we had about 10 and 12
hires.

STAFF DI RECTOR DANNENFELSER: Any ot her
guestions on that particular topic?

(No verbal response.)

kay. Let me -- | was nentioning the
M crosoft Docunent Sharing which would cost about
$55,000. This works electronically. It stores Wrd
files in a searchabl e database and woul d hel p support

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

compliance with National Archives records nanagenent
requirenments and simlarly there would be -- There was
a proposal for an email archiving systemat a cost of
$35,000 that again would support conpliance wth
Nati onal Archives records managenent requirenents.

Qur Strategic Plan Goal 1V calls for the
creation of a Firstgov USA type website and this is
supposed to be online by FY2010. However ,
i npl emrentation will take about two years. So this
m ght be an opportunity to use these funds to get that
process going and that would be about a $75,000 item
So that's a significant expenditure, but again it is
part of our strategic plan.

There was a proposal for Epsco Social
Science Index with full text which was $7350. This is
an online service that provides full text of social
science journals and it's nore conprehensive and
easier to access than our current resources.

There was a proposal for Retirenent
Cal cul ati on Software. This would be a $5,000 item
that would allow Human Resources Division to conpute
retirenent estimates, prepare retirenent packages and
complete forms, conmpute and individual's high three
salaries which is part of the mnechanism for
determining their retirenent benefit, their annuity.
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There's another  proposal for Enmpower
software in the amount of about $6, 000. This is an
O acl e-based human capital nanagenent system that has
the ability to automate the comon admnistrative
tasks associated wth HR nanagenent and reduce
i nternal operation costs.

W're also proposing to replace two
printers. That would cost a total of $2,000. W have
two printers currently. They are each nore than two
years old and one of the printers would be in the
office of the Staff Dorector and the other would
support the Conm ssioners' assistants on the sixth and
seventh floors, both the Comm ssioners’ assistants on
the sixth floor and the Staff Director on the seventh.
One of these printers has actually been out of service
for al nost a nonth.

There's also a proposal for a new copier
that would cost about $10,000. The current copier is
nore than ten years old and often nmal functions under
the stress of the existing work | oad.

There's a proposal for COOP which is the
Continuity O Qperations Plan that we're required to
participate in. They have what are known as Emergency
Go Bags and supplies for the people who are designated
as essential personnel. You have to have these bags
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ready for themto deploy to a renote | ocation.

And consistent with a recomendation a
couple of Conmissioners made to nme after the |ast
neeting, we're looking into wireless routers at the
cost of $1800 and this would allow the press and
Comm ssioners access to wreless network connection
which they can't do currently. So this would enable
Conmi ssioners to have laptops for instance in the
nmeeting room and to be able to access those | aptops
during the neetings which they're not currently able
to do and this is not sonmething that's in our FY 09
budget. So this would be an opportunity to use these
funds in that way.

There's also a proposal to enhance a
printer rmaintenance contract. That would be about
$5,000. W have data renoval imediate sanitation in
the amount of $4,000 and this is a FISVMA related item
that is required to be installed by Cctober of 2010.

We're also proposing to purchase services
t hrough Congressional Quarterly for what's known as
online budget tracker. This is an online subscription
that provides detailed and tinely access to budget
actions as they occur in Congress and would allow us
to devel op specific type of emnil alerts that woul d be
a particular interest to us and would allow us access
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to sone searchabl e dat abases and that woul d be $3, 400.

There's also a proposal for  budget
accounting and finance software that would be about
$30, 000. It would allow the Comm ssion's budget
personnel to automate internal tracking and nonitoring
of non-salary related financial transactions. It
woul d provide faster access to data including the
status of purchase requests, purchase orders and
travel docunents and inproves the ability to reconcile
financial information and reports that are generated
by GSA.

And a couple of other snaller itens, there
is smaller costs, one for $700 is a scanner that woul d
allowthe library to scan certain docunents that m ght
be in PDF form

CHAl RVAN  REYNOLDS: Excuse ne, Marty.
This is Chairman Reynol ds. Did you cover the big
ticket itens?

STAFF DI RECTOR DANNENFELSER: Yes. So
that's really it. There was one other item for a
conference table that would be several hundred
dol | ars. But the big ticket itens would probably be
the external |T support that's $65,000, the M crosoft
Docurment  Sharing $55,000, the Firstgov USA type
website would be $75, 000. So those are anong the
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bi gger itens.

CHAI RVAN REYNCOLDS: Questions?

COW SSI ONER MELENDEZ: Yes. Conm ssi oner
Mel endez here. My feeling is that | think that we
have something |ike $450,000 to spend, estimate, in
the next 60 days. | still contend that with -- W can

have all these enhancenents and all these different

prograns and conputer systens. But if we don't have
the manpower, | think that we're going to continually
have these -- If we don't have a handle on our

finances, we're always going to have this surplus at
the end of the year of a half of mllion dollars and,
as | said before, | think Tina does an outstanding
job. But | just don't think that any person, | don't
care how many enhancenent s you have and
conmputerization that's going to be able to do both
j obs of keeping us on track with finances, in tracking
that, and also doing the human personnel job also.
That's always been ny real contention that | think
that if we were to put noney into one of those two
positions | think that it would help us into
alleviating these backed up surpluses at the end of
t he year.

Because if we sit in this position next
year at this tine with another surplus, then what |I'm
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saying is probably going to cone true that we shoul d
have put nore manpower in to operate all these
enhancenents that you' re talking about. So for the
record, that's ny strong feeling on our weakness in
the CGvil Rights Conm ssion office.

CHAI RVAN  REYNOLDS: Ckay. Conmi ssi oner
Mel endez, this is Chairman Reynolds. | share sone of
your concerns, but | want to point out that the funds
that we're spending this year -- WlIl, to do the
things that you recommended and | agree that we need
to hire some people, we have to nmake sure that we have
a reoccurring stream of funds and while we have nobney
at the end of this year for various reasons, we can't
make a hire and incur a permanent obligation if the
noney that's available we only have it for a year.

But as a general proposition though, |
agree with what you said and | think that next year we
have to give a harder | ook at shoring up the agency.

COW SSI ONER MELENDEZ: Ckay. Thank you.

CHAI RVAN  REYNOLDS: kay. Marty, would
you like to provide us with an update on the statutory
report?

STAFF DI RECTOR DANNENFELSER:  Yes. Thank
you, M. Chairnan.

There have been a nunber of concerns. I
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know Comm ssi oner Mel endez said in an enmail |ast night
with his coments on the statutory report and other
conm ssioners have echoed the sanme concern that the
earlier drafts of the report were not as conprehensive
as what they would have expected. So there are sone
concerns about what was available to review at the two
review points so far and also some substantive
concerns have been raised about |egal analysis and the
breadth of the report.

| think the report generally reflects the
outline that the Conm ssioners adopted. But | think
there is sone concern that perhaps in looking at it as
it come to fruition that perhaps it's too broad, that
per haps we shoul d have been nore narrow y focused.

So given the comments that have cone in
and sonme maj or changes that we're nmaking to the report
as a result of the comments that have been coming in
from the Commssioners, | believe it would be
appropriate to have the Comm ssioners get an
opportunity to have another |look at the report after
t hese changes are nmade to have another review And
what | propose is that tonight is the deadline in the
current run for submtting coments. What | woul d
like to do is to resubmt to the Conm ssioners after
we incorporate these comments, resubmt the report by
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August 8'" and then ask for the Conmissioners to then
submit comments on August 22", W in turn would
i ncorporate those comments and send the report back
the final report, back to the Comm ssioners on August
29'" and that the Comm ssion would then vote at its

Sept enber 12'" neeti ng.

One thing that | would ask is normally
we've had | guess two weeks on the back end for the
Comm ssioners to submt their comments. \Wat | would

like to do is to limt that to one week so that we
woul d get their conmments by the 19'" of Septenber and
what has happened is the schedule that we have right
now envi sioned that the Conm ssioners would get their
final report one week before they vote. What |'m
proposing is that they get the report two weeks before
they vote, but that their comrents cone in, fina

comments, one week after voting. So you still have a
t ot al of three weeks from the tinme that the
Conmi ssioners would be sent the final report to the
point that they'd have to submt their conments.

But given the deadlines we're agai nst that
woul d then still provide us with an opportunity to get
the report over to GPO at the beginning of the
foll owing week and then have them print that in a CD
for us. It would then be submtted to Congress by the
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30'" of Septenber. W would then subsequently have

printed copies nade and those would be available to
the public and nenbers of Congress who would actually
want printed copies as well. That would be ny
proposal for consideration by the Conm ssioners.

CHAI RVAN  REYNOLDS: Ckay. Any ot her
conment s?

(No verbal response.)

Vell, that concludes the itens that are
listed on the agenda. Unless --

COW SSI ONER  YAKI : Chai rman Reynol ds,
Conmi ssi oner Yaki .

CHAI RVAN REYNCLDS:  Yes.

COMW SSI ONER YAKI: 1'd like to severe off
the $75,000 Mcrosoft whatever the heck it was for
just a question. Are we buying support for that as
well and is our staff currently trained to handl e that
software or is training part of the purchase?

CHAI RVAN REYNCLDS: Staff Director.

STAFF DI RECTOR DANNENFELSER: Are you
tal ki ng about the Firstgov website, Conm ssioner?

COW SSI ONER YAKI:  Whatever that $75, 000
M crosoft progress, whatever it was, software you were
tal king about. That big ticket software buy.

STAFF DI RECTOR DANNENFELSER: |1'mgoing to
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ask our Associate Deputy Director, Debra Carr, to

address that question.

M5. CARR The Mcrosoft Project is only a

$15, 000 i nvest nent . | ncl uded in t hat $15, 000

i nvestnent would be staff training. So sone training

cones with the software.

The $75,000 that you nentioned was not a

sof tware package. It's a creation of

a new site.

Some what like the site we did for the anti-Semtism

canpaign. You would Iink all the Conm ssion sites and

it would be handled by our IT staff plus GPO

COW SSI ONER YAKI @ Ckay.
Vli. ADJOURN

CHAI RVAN  REYNOLDS: Ckay.

Unl ess there

are other questions or other issues that need to be

di scussed, we can adjourn the neeting.
folks, thank you, and ['Il see you
nmeeting. Of the record.

(Whereupon, at 11:45 a.m,

entitled matter was concl uded.)
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