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CONGRESSIONAL FLOOR DEBATE
ON
UNIFORM CODE
OF
MILITARY JUSTICE

United States HOUSE OF REPRESENTATIVES
(Cong. Record, Vol. 95, Pt. 3, p. 4120)
April 7, 1949
PUBLIC BILLS AND RESOLUTIONS

Under Clause 3 of rule XXII, Public bills and resolutions were introduced
and severally referred as follows:

By Mr. Brooks: H.R. 4080. A bill to unify, consolidate, revise and codify
the Articles of War, the Articles for the Government of the Navy, and
the disciplinary laws of the Coast Guard and to enact and establish a
Uniform Code of Military Justice; to the Committee on Armed Services.

United States HOUSE OF REPRESENTATIVES
' (Cong. Record, Vol. 95, Pt. 4, p. 5286)
April 29, 1949

REPORTS OF COMMITTEES ON
PUBLIC BILLS AND RESOLUTIONS

Under Clause 2 of Rule XIII, reports of committees were delivered to
the Clerk for printing and reference to tneProper calendar, as follows:

Mr. Brooks: Committee on Armed Services, H. R. 4080. A bill to unify,
consolidate, revise, and codify the Articles of War, the Articles for the
Government of the Navy, and the disciplinary laws of the Coast Guard
and to enact and establish a Uniform Code of Military Justice; with amend-
ments (Rpt. No. 491). Referred to the Committee of the Whole House
on the State of the Union.

United States HOUSE OF REPRESENTATIVES
(Cong. Record, Vol. 95, Pt. 5, p. 5718)
May 5, 1949
UNIFORM CODE OF MILITARY JUSTICE

My, Sabath. Mr. Speaker, I call up House Resolution 201 and ask for its
immediate consideration.

The Clerk read the resolution as follows:
Resolved, That immediately upon the adoption of this resolution it shall
be in order to move that the House resolve itself into the Committee of



the Whole House on the State of the Union for the consideration of the
bill (H. R. 4080) to unify, consolidate, revise, and codify the Articles of War,
the Articles for the Government of the Navy, and the disciplinary laws of
the Coast Guard and to enact and establish a Uniform Code of Military Jus-
tice. That after general debate, which shall be confined to the bill and con-
tinue not to exceed 3 hours, to be equally divided and controlled by the
Chairman and ranking minority member of the Committee on Armed Ser-
vices, the bill shall be read for amendment under the 5—minute rule. At the
conclusion of the consideration of the bill for amendment, the committee
shall rise and report the bill to the House with such amendments as may .
have been adopted and the previous question shall be considered as ordered
on the bill and amendments thereto to final passage without intervening
motion except one motion to recommit. .

Mr. Sabath. Mr. Speaker, this rule makes in order a bill which has been
reported from the Committee onn Armed Services. It aims to unify, revise,
and codify the Articles of War, the Articles for the Government of the
Navy, and the disciplinary laws of the Coast Guard, and to enact and estab-
lish 2 Uniform Code of Military Justice. I know that will be pleasing and
acceptable to all of us. The rule provides for 3 hours, general debate, and
the bill will then be taken up, as usual, under the 5-minute rule. If is an ex-
tremely important bill, but the most important part, to my mind, is the sec-
tion providing for a special Court of Military Appeals, which shall consist
of three members to be appointed by the President, two of one party, and
the third of the other party, which would have jurisdiction in all matters,
instead of, as heretofore, having such matters under the control of the
gentlemen of the Army and the Navy. I need not remind you of the many
complaints that we have heard, and that the country has heard, relative to
the unfair treatment accorded to enlisted men by those gentlemen. The
gentlemen to be appointed to this court will be civilians, and will be ap-
pointed for life tenure. The salary will be comparable to that of a United
States Court of Appeals justice. I think this legislation is a step in the
right direction. In view of the fact that the extremely able chairman of
the committee is present, as well as the members of his committee, who
have heard the evidence, I know that they are in a much better posmon
than I am to explain the bill in detail,

From what I have read of the bill and the evidence before our committee,
I have come to the conclusion that it is a meritorious bil]j and really deserv-
ing of the unanimous support of the Members of the House who believe in
justice to those who frequently get themselves in a little trouble, not be-
cause of their own fault, but because they disobeyed some of the unfair
and arbitrary orders that some of these generals and eolonels gave them,
orders which they sincerely felt they were not obligated to comply with and
which they felt were not germane to their draft status. But be that as it
may, in this case those men will get justice in the future which has been
denied them in the past.

Mr. Speaker, I reserve the remainder of my time, and I ask unanimous
consent to revise and extend my remarks.

The SPEAKER pro tempore (Mr. Chelf). Without objection, it is so
ordered.
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There was no objection.

Mr. Sabath. Mr. Speaker, I yield 30 minutes to my colleague from Illinois
(Mr. Arends).

Mr. Arends. Mr. Speaker, I have no requests for time on the rule on this
side. I yield back my time.

Mr. Sabath. Mr. Speaker, if there are no requests for time, I move the
previous question on the resolution.

The previous question was ordered.
The Speaker pro tempore. The question is on agreeing to the resolution.
The resolution was agreed to.

Mr. Vinson. Mr. Speaker, I move that the House resolve itself into the
Committee of the Whole House on the State of the Union for the consider-
ation of the bill (H. R. 4080) to unify, consolidate, revise, and codify the
Articles of War, the Articles for the Government of the Navy, and the dis-
ciplinary laws of the Coast Guard, and to enact and establish a Uniform
Code of Military Justice.

The motion was agreed to.

Accordingly the House resolved itself into the Committee of the Whole
House on the State of the Union for the consideration of the bill H. R.
4080, with Mr. Lanham in the chair.

The Clerk read the title of the bill.
By unanimous consent, the first reading of the bill was dispensed with.

The Chairman. Under the rule, the gentleman from Georgia (Mr. Vinson)
is recognized for 1% hours.

Mr. Vinson, Mr. Chairman, after 5 weeks of careful study on the part of
the subcommittee, of which the distinguished gentleman from Louisiana
(Mr. Brooks) was chairman, that subcommittee reached a unanimous con-
clusion, and that was unanimously approved by the full committee.

This subcommittee has done an outstanding job. For 5 weeks the com-
mittee conducted hearings, oftentimes working 6 days a week.

This bill is endorsed and recommended by the Bureau of the Budget.
It is approved by the National Military Establishment. It is approved by
the administration, and it is unanimously approved, as I have said, by the
Armed Services Committee.

No member of the committee is better qualified to explain this bill than
the distinguished gentleman from Louisiana (Mr. Brooks), and the other
members of his subcommittee. Therefore, Mr. Chairman, I am turning this
bill over for explanation to the distinguished and learned gentleman from
Louisiana (Mr. Brooks). I yield the gentleman such time as he desires to use.
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Mr. Brooks. Mr. Chairman, I want to thank the chairman of the com.
mittee for the kind words he has said on behalf of the subcommittee which
handled this bill. In the handling of the bill we always have the full co-
operation of the chairman of the committee, the distinguished gentleman
from Georgia (Mr. Vinson.) A numbér of times we had to appeal to him for
guidance. He was always most cooperative, I feel that the cooperation he
gave this subcommittee has gone a long way to make our labors pleasant

and effective.
Mr. Chairman, to every member of the subcommittee, I wish to pay a pexr-

sonal tribute. The hearings by this committee, although extending over
weeks, as the chairman of the full committee, the gentleman from Georgia
(Mr. Vinson), has stated, oftentimes running 6 days a week and working
late into Saturday afternoons, presented the unusual situation that instead of
there being a falling off of attendance as the work went on, the attendance in-
creased until during the last week of the hearings it was larger than at any
previous time. All members of the committee participated actively in draft-
ing this legislation, and it certainly was a most happy situation which
presented itself when we finally voted on the bill and found every member
of the committee in favor of it as reported, and all parts of it.

Mr. Chairman, the purpose of the proposed legislation is to establish a
uniform code of military justice.

In July of 1948, Secretary of Defense Forrestal appointed a specia] com-
mittee to draft a uniform code of military justice, uniform in substance
and uniform in interpretation and construction, to be equally applicable to
all of the armed forces. Prof. Edmund Morgan, Jr., of the Harvard Law
School, was designated chairman, the remainder of the committee being
Assistant Secretary of the Army Gordon Gray, Under Secretary of the
Navy John Kenney and Assistant Secretary of the Air Force Eugene Zukert.
Supplementing the efforts of the main committee was a working group
of approximately 15 persons, including officer representatives of each
of the services and five civilian lawyers with service experience, under
the chairmanship of Mr. Felix Larkin, assistant general counsel in the
Office of the Secretary of Defense.

During the 7-month study which was conducted, the Morgan Committee
and the working group considered the Revised Articles of War, the Ar-
ticles for the Government of the Navy, the Federal Code, the penal codes
of various States and voluminous reports on military and naval justice
which have been made in recent years by various distinguished persons. The
end result of this combined effort was H. R. 2498, a hill to provide a Uni-
form Code of Military Justice.

After 8 weeks of preliminary preparation, the committee conducted hear-
ings 6 days a week for almost 5 weeks, during which time a total of 28 wit-
nesses testifled, They included representatives of the four major veterans’
organizations, four bar associations, inciuding the American Bar Associalion,




the Reserve Officers Association, the National Guard Bureau and the National
Guard Asscciation, the Under Secretary of the Navy, the Assistant Secretary
of the Air Force and numerous- other well-qualified witnesses. Upon the
conclusion of all testimony the subcommittee gave detailed consideration to
each article and section of this bill. Their deliberations, exclusive of two
executive sessions, are embodied in a transcript of 15642 pages. As a re-
sult of committee amendments, H. R. 2498, was reintroduced. A clean bill,
H. R. 4080, represefnting the final decisions, has been substituted for H. R.

2498.

The proposed code is presented in 11 sections and is further subdivided
into 11 parts. Part 1 contains general provisions. Part 2 contains all of the
provisions relating to apprehension and restraint, Part 8 pertains to non-
tudicial punishment. Part 4 sets forth the jurisdiction of courts martial.
Part b prescribes the manner of appointment and composition of courts
martial. Part 6 prescribes pretrial procedure. Part 7 prescribes trial proced-
ure. Part 8 relates to sentences by courts martial. Part 9 prescribes the
provisions for appellate review. Part 10 sets forth and defines the punitive
articles. Part 11 contains miscellaneous provisions. Section 1 of the bill
contains 140 articles. These articles embrace all of the provisions of the pro-
posed Uniform Code of Military Justice. The 13 remaining sections relate
to the subject of military justice, but are not germane to a uniform code of
military justice and are, therefore, excluded from section 1 of the bill.

The proposed code is uniformly applicable in all of its parts to the Army,
the Navy, the Air Force, and the Coast Guard in time of war and. peace.
It covers both the substantive and the procedural law governing military
justice and its administration in all of the armed forces of the United States.
If adopted, it will supersede the Articles of War, the Articles for the Govern-
ment of the Navy and the disciplinary laws of the Coast Guard and will be
the sole statutory authority for —

First. The infliction of limited disciplinary penalties for minor offenses
without judicial action;

Second. The establishment of pretrial and trial procedure;

Third. The creation and constitution of three classes of courts ma.rtlal
corresponding to those now in existence;

Fourth. The eligibility of members of each of the courts and the qualifica-
tions of its officers and counsel;

Fifth. The review of findings and sentence and the creation and consti-
tution of the reviewing tribunals; and :

Sixth. The listing and definition of offenses, redrafted and rephrased in
modern legislative language.

The code, while based on the Revised Articles of War and the Articles
for the Government of the Navy, is a consolidation and a complete recodi-
fieation of the present statutes. Under it, personnel of the armed forces, re-
gardless of the Department in which they serve, will be subject to the same
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law and will be tried in accordance with the same procedures. The provisions
of section 1 of the bill will provide, for the first time in the history of this
Nation, a single law for the administration of military justice in the armed
forces.

Among the provisions designed to secure uniformity are the following:

First. The oﬁeﬁses made punishable by the code are identical for all the
armed forces; . .

Second. The same system of courts with the same limits of jurisdiction
of each court is set up in all the armed forces;

Third. The procedure for general courts martial is identical as to in-
stitution of charges, pretrial investigation, action by the convening authority,
review by the board of review, and review by the court of military appeals
in all the armed forces;

Fourth., The rules of procedure at the trial including modes of proof are
equally applicable to all the armed forces;

Fifth. The Judge Advocates General of the three Departments are re-
quired to make uniform rules of procedure for the boards of review in each
Department;

Sixth. The required qualifications for members of the court, law officer,
and counsel are identical for all of the armed forees;

Seventh. The court of military appeals, which finally decides questions
of law, is the court of last resort for each of the armed forces and also acts
with the Judge Advocates General of the three Departments as an advisory
body with & view to securing uniformity in policy and in sentences and
in discovering and remedying defects in the system and its administration.

Among the provisions designed to insure a fair trial are the following:
GENERAL COURTS MARTIAL

First. A pi-etria.l investigation is provided, at which the accused is entitled
to be present with counsel to cross-examine available witnesses against him
and to present evidence in his vwn behalf. ’

Second. A prohibition against referring any charge for trial which does
not state an offense or is not shown to be supported by sufficient evidence.

Third. A mandatory provision for a competent, legally trained counsel
at the trial for both the prosecution and the defense.

Fourth. A prohibition against compelling self incrimination.

Rifth. Provision for equal process to accused and prosecution for obtaining
witnesses and depositions and a provision allowing only the accused to use
depositions in a capital case.

‘Sixth. A provision giving an accused enlisted man the privilege of having
enlisted men as members of the court trying his case.
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Seventh. A provision whereby voting on challenges, findings, and sentences
ig by secret ballot of the members of the court.

Eighth. A provision requiring the law officer to instruct the court on the
record concerning the elements of the offense, presumption of innocence,

and the burden of proof.

Ninth. A provision for an automatic review of the trial record for errors
of law and of fact by a board of review with the right off the accused to
be represented by legally competent counsel.

Tenth. A prohibition against receiving pleas of guilty in capital cases.

Eleventh. A provision for the review of the record for errors of law by
the court of military appeals.

This review is automatic in cases where the sentence is death or involves a
general or flag rank officer. A review may be requested by petition on the part
of the accused in any sentence involving confinement of 1 year or more.

SPECIAL AND SUMMARY COURTS MARTIAL

Under present law and procedure there is great variation in the nomen-
clature, composition, procedure and powers of the intermediate military
courts. This bill completely eradicates all of those differences and estab-
lishes complete uniformity.

The foregoing constitutes a general summary of the provisions of this
pill. However, there are a few provisions which gave the committee much
concern and to which the witnesses devoted a majority of their testimony,
an explanation of those provisions being as follows:

Article 2, subdivision (2), of the bill, as introduced, apparently conferred
very wide jurisdiction over Reserve personnel. Technically speaking, Re-
serve personnel in uniform or even when taking a correspondence course
would have been subject to the jurisdiction of this code, While we do not feel
that the Armed Forces desired such wide latitude, we were unanimous in the
decision that the jurisdiction should be limited by statute and not left to
regulations. Therefore, we substituted an entirely new subdivision which
we feel is entirely proper. You will note that Reserve personnel do not be-
come subject to this code when on inactive duty training unless such train-
ing is pursuant to written orders which are voluntarily accepted and which
specifically state that the acceptance of such orders will subject that
particular Reserve to the provisions of this code.

The original provisions of article 8 (a) provided for a continuing juris-
diction by the military over persons who had returned to an inactive-duty
status but had committed an offense against military law while on an active-
duty status. The Reserve components voiced strenuous objection to such
proposals and it is admitted that those proposals went much further than
existing law. As a matter of fact, the military authorities have been most
reluctant to prosecute the average offender who succeds in returning to a
civilian status before the discovery of his crime. On the other hand, the mil-
itary authorities have found themselves confronted with a lack of juris-
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diction to try certain aggravated cases of this character. You will recall the
Durant jewel case. That case involved the theft of the crown jewels of Hesse.
At the time, Mrs Durant, one of the accused, was apprehended, she was in a
terminal-leave status. The point was raised by a petition for a writ of habeas
corpus that the Army had ceased to have jurisdiction over the accused since
her active service was terminated and she was only completing the unex-
pired portion of her terminal leave. A writ of habeas corpus was granted
in District Court but ultimately reversed on the theory that the terminal-
leave status is a service status and subjects one to the Articles of War. If
charges and specifications had not been served on the accused until after
the expiration of her terminal leave, neither the military nor our Federal
courts would have had any jurisdiction over the case. You will also recall
the more recent Hirshberg case. Hirshberg was a Navy enlisted man who
allegedly abused other American military personnel who were under his
supervision while they were all prisoners of war of the Japanese. Hirsh-
berg’s term of enlistment expired and after 1 day he reenlisted. The Navy
then attempted to prosecute him for the alleged abuse of American persons.
A writ of habeas corpus was granted in that case, not because it would be
unconstitutional to provide for continuing jurisdiction in such cases, but
because the present Navy statute confers no such continuing jurisdiction.

We felt that there was a solution to this problem and our proposed solution
is offered in article 3 (a) which is a committee amendment to H. R. 2498.
It provides for a continuing jurisdiction provided the offense against this code
is punishable by confinement of 5 years or more and provided further that
the offense is not triable in a State or Federal Court of the United States.
We feel that this will provide ample protection against any capricious action
on the part of military authorities, will limit military jurisdiction to serious
offenses that could not otherwise be tried by military or Federal courts and
will likewise correct the absurd situation of permitting an honorable dis-
charge to operate as a bar to a prosecution for murder or other serious
offenses.

Anrticle 15 replaces the present provisions of the Navy for Navy and Coast
Guard mast punishment and the present provisions of the Army and Air
Force for disciplinary punishment by Commanding Officers. We were of the
opinion that a 50 percent pay forfeiture for 3 months was an excessive
penalty for disciplinary infractions by officers. Therefore, we reduce the
maximum forfeiture from 8 months to 1 month. We likewise disagreed with
the original provisions of this aiticle which permitted a forfeiture of one-
half of an enlisted person’s pay for 1 month.

Enlisted persons are in a far different pay status than officers and we do not
feel that a pay forfeiture is appropriate as punishment for disciplinary in-
fractions by enlisted persons. '

This article also provided for confinement for not to exceed seven con-
secutive days and confinement on bread and water or diminished rations
for a period not to exceed five consecutive days. The Army and the Air
Force have never used confinement, with or without bread and water, as
a disciplinary punishment. On the contrary, it is a provision of longstanding
in the Navy and Coast Guard. We are of the opinion that this type of dis-
ciplinary punishment should not be used ashore. However, we recognize that
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disciplinary matters aboard ship present an entirely different problem. Ac-
cordingly, we have authorized confinement for 7 days or confinement on
pread and water or diminished rations for not to exceed 5 days when im-
posed upon a person attached to or embarked in a vessel. In view of the fact
that Army and Air Force personnel are stationed throughout the world and
must necessarily spend a portion of their time aboard ship in reaching or
returning from such stations, it is intended that the present provisions for
confinement on bread and water shall not be restricted to Navy enlisted
personnel but shall be equally applicable to all other enlisted personnel of
the Armed Forces when attached to or embarked in a vessel. As a result of
our amendments we have achieved uniformity in the types of disciplinary
punishments which may be adjudged.

Article 26 provides the authority for a law officer of a general court mar-
tial. Under existing law the Navy has no law officer. The Army and Air
Force do have a law officer for general courts martial who, in addition to
ruling upon points of evidence, retires, deliberates, and votes with the court
on the findings and sentence. Officers of equal experience on this subject are
sharply divided in their opinion as to whether or not the law officer should
retire with the court and vote as a member. In view of the fact that the
iaw officer is empowered to make final rulings on all interlocutory questions
of law, except on a motion to dismiss and a motion relating to the accused’s
sanity, and in view of the fact that the law officer will now instruct the
court upon the presumption of innocence, burden of proof and elements of
the offense, we feel that he should not retire with the court with the voting
privileges of a2 member of the court. Article 26, in our opinion, contains the
appropriate provisions on this matter,

Article 67 contains the most revolutionary changes which have ever been
incorporated in our military law. Under existing law all appellate review
js conducted solely within the military departments. This has resulted in

* widespread criticism by the general public, who, with or without cause, look

with suspicion upon all things military and particularly matters involving
military justice. Every Member of Congress, both present and past, is well
aware of the validity of this statement. The original "bill provided for the
establishment of a judicial council to be composed of &t least three members.
In view of the fact that this is to be a judicial tribunal and to be the court
of last resort for courts-martial cases, except for the constitutional right
of habeas corpus, we concluded that it should be designated by a more ap-
propriate name. We likewise questioned the number of mgmbers to be pro-
vided. As a consequence we have substituted a new subdl\nsmn (a) which
establishes the Court of Military Appeals, consisting of three members who
sghall be appointed from eivilian life by the President, by and with the advice
and consent of the Senate. Such appointees must be members of a State or
Federal bar, shall hold office during good behavior and receive the same
compensation, allowances, and retirement benefits as judges of the United
States courts of appeals. We must frankly admit that it is impossible to
ascertain with any degree of accuracy the case load which this tribunal
must consider. You will note under subdivision (b) that it shall review the
records of, first, cases affecting a general or flag rank or including the death
sentences; second, cases which the Judge Advocate General may forward on
his own motion, and, third, all cases reviewed by a Board of Review in which,
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upon petition of the accused and on good cause shown, the court has granted
a review. Rather than provide for a greater number of members than three
for the Court of Military Appeals, we have concluded that it would be sound-
er to limit the number to three until such time as the facts may warrant an
increase in number. The article as presently written embodies those con-

clusions.

Perhaps the most troublesome question which we have considered is the
question of command control. Under existing law commanding cfficers re-
fer the charges in general, special, and summary courts martial and convene
the courts; they appoint the members of the court, law officer for gen-
eral courts and counsel for trial; and, retain full power to
set aside findings of guilty and modify or change the sentence, but are not
permitted to interfere with verdiets of not guilty nor to increase the sever-
ity of any sentence imposed. We have preserved these elements of command
in this bill. On the other hand, we have included numerous restrictions on
command. The bill provides that the convening authority may not refer char-
ges for trial until they are examined for legal sufficiency by the staff judge
advocate or legal officer; authorizes the staff judge advocate or legal officer
to communicate directly with the Judge Advocate General; requires all
counsel at a general court-martial trial to be lawyers or law graduates and,
in addition, to be certified as qualified by the Judge Advocate General;
provides a law officer who must be a lawyer whose ruling on interlocutory
questions of law will be final and binding on the court and who must instruct
the court on the presumption of innocence, burden of proof and the elements
of the offense charged; provides that the staff judge advocate of the con-
vening authority must examine the record of trial for sufficiency before the
convening authority can act on a finding or sentence; provides legally
qualified appellate counsel for an accused before a Board of Review and
the Court of Military Appeals; establishes a civilian court of military
appeals, completely removed from all military influence or persuasion;
and makes it a court-martial offense for any person subject to this code to
unlawfully influence the action of a court martial,

Able and sincere witnesses urged our committee to remove the authority
to convene courts martial from ecommand and place that authority in judge -
advocates or legal officers, or at least in a superior command. We fully agreed
that such a provision might be desirable if it were practicable, but we are
of the opinion that it is not practicable. We cannot escape the fact that the
law which we are now writing will be as applicable and must be as work-
able in time of war as in time of peace, and, regardless of any desires
which may stem from an idealistic conception of justice, we must avoid the
enactment of provisions which will unduly restrict those who are respon-
sible for the conduet of our military operations. Our conclusions in this re-
spect are contrary to the recommendations of numerous capable and re-
spected witnesses who testified before our committee, but the responsibility
for the choice was a matter which had to be resolved according to the
dictates of our own conscience and judgment.

It may not be generally known, but there is no requirement under present
law that the Judge Advocate General of any of the services be s qualified
lawyer. We think that that is a deficiency which should be corrected. In
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view of these conclusions, we have added a new section to the bill which ap-
pears as section 13. You will note that it vequires that the Judge Advocates
General must be members of a Federal or State bar, must be judge advocates
or law specialists, and must have at least 8 years’ accumulative experience
in a Judge Advocates Corps, Department, or Office, the last 3 years of which,
prior to appointment, must be consecutive. Now, in order that there may be
no misunderstanding by either the Navy or the Air Force, we point out
that we are fully aware that the Navy has a number of unrestricted line
officers who have law degrees and may qualify as law specialists as well
as officers of the line. We do not intend that such officers shall be precluded
from becoming Judge Advocates General as a result of this section. We
do, however, insist that all Judge Advocates General be legally quaslified,
with a prescribed amount of experience, and that a substantial portion
of that experience be obtained immediately prior to appointment to the
Office of the Judge Advocate General.

If the Navy or the Air Force have officers who are not law specialists
or judge advocates but are otherwise qualified under this section, they are
not precluded from designating such officers as judge advocates or law
specialists immediately prior to appoihtment. It is to he hoped, however,
that neither the Navy or the Air Force will continue to relegate their legal
personnel to positions of lesser importance and dignity than their counter-
parts in the line. We think it entirely sound and proper that the judge
advocates general be chosen from those who have sacrificed the prerog-
atives of the line officer in order to follow a legal career in the sevices, We
hope to see some revised thinking on this subject and will view future
developments with interest.

In addition to the committee amendments to H. R. 2498 which appear as
original provisions in H. R. 4080, two substantive amendments to H. R.
4080 which are worthy of comment have been adopted by the committee.
The first amendment relates to the selection of judges for the Court of
Military Appeals as provided in Article 67. The committee is of the opinion
that it is desirable to remove every possible criticism from the proposed code
and that a limitation on the number of judges who may be appointed from
the same political party is not only appropriate but highly desirable. The
committee has adopted such an amendment to article 67.

The second amendment pertains to article 2, page 5, subdivision 11, be-
ginning on line 18, and subdivision 12, beginning on line 24. You will
note that subdivision 11 confers jurisdiction over all persons serving with,
employed by, or accompanying the armed forces without the continental
limits of the United States and certain Territories. Subdivision 12 confers
* jurisdiction over all persons within an area leased by the United States
which is under the control of the Secretary of the Department and which
is without the United States and certain Territories. It has been
discovered that the United States Navy occupies certain territory
in the Subic Bay region of the Philippine Islands, which territory was
acquired for the use of the United States by virtue of the 1898 Treaty
with Spain. This property is under the control of the Secretary of the Navy.
We find that under the provisions of subdivision 12, we will have no juris-
diction over persons not otherwise subject to this Code who enter this proper-
ty and commit offenses while on the property. 1t is considered desirable to
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have such jurisdiction. On the other hand, we fully recognize the fact
that certain limitations have been placed upon the jurisdiction of the United
States by virtue of certain treaties and agreements and that this jurisdie-
tion may be further curtailed by future agreements. Certainly, we do not
desire to arouse the suspicion of any foreign governments by the use of any
language in this Code which would appear to give the armed forces juris-
diction in excess of obligations which we have already or may in the future
assume by treaty or wgreement. In order that our intent be made perfectly
clear, we have amended subdivisions (11) and (12) with clear and unmis-
takable language.

The adoption of the proposed amendments in subdivisions (11) and (12)
will insure that the armed forces will have jurisdiction over both leased
areas and areas otherwise reserved or acquired for the use of the United
States and it will also insure that such jurisdiction is subject to the limita-
tions imposed in any treaty or agreement to which the United States is or

may be a party.

Mr. Cheirman, I hope that I have succeeded in my endeavor to give you
and the Membership of the House an understanding of the provisions of
this bill. I cannot assure you that this bill is perfect, but I can assure you
that it represents the bests efforts and conclusions of many sincere and
able men. I urge you to join the Membership of the Armed Services Commit-
tee in securing its enactment.

Mr. Curtis. Mr. Chairman, will the gentleman yield ?
Mr. Brooks. I yield to the gentleman from Nebraska.

Mr. Curtis. Under the section of the bill dealing with specific offenses
where it uses the language “shall be punished as a court martial may direct,”
is the death sentence permissible then?

Mr. Brooks. The death sentence must be specified in the article.

Mr. Vinson. In answer to the gentleman, I would say no, the death sen-
tence would not be except where it is specifically stated in the article.

Mr. Curtis, Could we have enumerated for the RECORD a statement as
to those offenses where it is possible to impose the death sentence?

Mr. Vinson. They are already in the bill.
Mr, Curtis. I am aware of that.

Mr, Vinson. Does the gentleman just want them in the CONGRESSIONAL
RECORD?

Mr, Curtis. Yes.

Mr. Vinson. We will put them in there when we read the bill for amend-
ment. That goes in the RECORD then.

They will be enumerated in the RECORD as a paxt of the RECORD; how-
ever we will compile that list. It will be a pleasure to compile it.
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Mr. Curtis. That is what I would like to have.

Mr. Brooks. There are not many instances of that sort.
Mr. Elliott. Mr. Chairman, will the gentleman yield ?
Mr. Brooks. I yield to the gentleman from Alabama.

Mr, Elliott. Under this bill how is counsel for an accused before a general
court selected ?

Mz, Brooks. Counsel for an accused before a general court?
Mr, Elliott. Yes.

Mr. Vinson. That is fixed by the convening authority unless the accused
hires someone else.

Mz, Elliott. In other words, unless the accused hires counsel for himself
he has no control over who his counsel might be?

Mr. Vinson. The gentleman is correct, he has not; but the counsel must
be a well-qualified lawyer able to protect the rights of the accused. The
accused is in exactly the same position as an accused in a State court. He
is entitled to the benefit of counsel. If he does not hire one the court will
give him the benefit of counsel. Ordinarily, the court selects well-qualified
men. In this instance they will be outstanding lawyers who will be chosen
as the advisor to the accused.

Mr. Elliott. Are those counsel drawn from the command of the conven-
ing authority or may they be drawn from another command? In other
words, how are those able lawyers obtained?

Mr. Vingon. It may be from either source. It may be anyone within a
certain sphere could be called, whether it is in that particular set-up or
some other set-up. In other words, you will find here for the first time in
the history of this Government that written into the law is every right
to protect and see that every accused in the armed services has an op-
portunity to have a fair and impartial trial and have the benefit of quali-
fied people to protect his interest.

Mr. Brooks. May I add that in my judgment and in the judgment of
those who sat on the subcommittee, the accused actually has greater opportun-
ity in a military trial under this code than he has in a civilian trial in a
Federal court. His rights are abundantly protected by the restrictions
which we place at various parts of this particular act.

Mr. Gross. Mr. Chairman, will the gentleman yield?
Mr. Brooks. I yield to the gentleman from Iowa.

Mr. Gross. Why do you limit the number of enlisted men to a third of
the total membership of the ecourt?

Mr. Brooks, Because that was the number agreed upon and the number
13



that is heing used at the present time, and it has been found- that that
number operates nicely.

Mr. Vingon. Mr. Chairman, will the gentleman yield ?
Mr. Brooks. I yield to the gentleman from Georgia.

Mr. Vinson. It says “not less than one-third.” As a matter of faet, it
could be all, There has been one instance where all the members of the
court have been enlisted men.

Mr. Gross. Yes; but you leave a loophole here by which there may not be
any enlisted men.

Mr. Brooks. Furthermore, in the case where death is a possible punish-
ment or where life imprisonment is a possible punishment, the enlisted man
can actually control the court by virtue of having one-third or more of
the court.

My, Vinson. Mr. Chairman, if the gentleman will yield further, in answer
to the last question it {s entirely optional with the accused. If he does not
request enlisted men, he gets an officer court, If he requests enlisted men, he

gets enlisted men.

Mr. Gross. Even though he does request enlisted men, you leave a loop-
hole here by which, through military exigencies, that may be impossible.

Mr. Vinson. No. If he requests in writing that he wants enlisted men on
the court, at least one-third of the court must be enlisted men.

Mr. Gross. But you go on and say here, “whereas the persons cannot be ob-
tained” you do have an exception right there.

Mr. Vinson. That is true. There may be instances on certain small ghips’
on the high seas where you just cannot have them, and therefore that
provision was put in there in the way it is written. It just might not be
possible to get them.

Mr. Elston. Mr. Chairman, I yield myself such time as I may desire,

Mr. Chairman, in order that the Members may have a full appreciation
of the importance of the legislation which is presented here today, I con-
sider it both advisable and necessary to relate, in a general way, the events
which have brought the subject of military justice to our attention.

During the course of World War II approximately 11,000,000 men saw
service in the United States Army, and of that number approximately
80,000 were convicted by general courts martial. Even before the cessation
of hostilities it was apparent to the War Department and to the Congress
that a detailed study of the Army system of justice was appropriate, if
not mandatory. Accordingly, in 1944 and 1945, the War Department sent
Col. Phillip McCook, former prominent New York jurist, to various theaters
of operation to conduct such studies. Additional reports were submitted
to the War Department from other sources.

14




within a few months after the end of hostilities the matter was
prought to the attention of the American Bar Association, ar_xdv on Ma::ch
25, 1946, the War Department Advisory Committee on Military Justice
was appointed by order of the Secretary of War. The committee, under
the chairmanship of the Honorable Arthur T. Vanderbilt, and referred to
as the Vanderbilt committee, consisted of nine outstanding lawyers and
Federal jurists from eight States and the District of Columbia, From March
25, 1946, until December 13, 1946, a period of almost 9 months, the mem-
pers of that committee engaged in studies, investigations, and hearings,
and availed themselves of voluminous statistical data of the Judge Advo-
cate General’s Department and other sources.

At full committee hearings in Washington the Secretary of War and
‘Under Secretary of War, the Chief of Staff, the Commander of the Army
Ground Forces, the Judge Advocate General, the Assistant Judge Advo-
cate General, numerous other officers, and the representatives of five vet-
erans’ organizations were heard. There were numerous personal inter-
views, supplemented by letters and the digesting of 321 answers to ques-
tionnaires from both military and nonmilitary personnel. Additional widely
advertised regional public hearings were held at New York, Philadelphia,
Baltimore, Raleigh, Atlanta, Chicago, St. Louis, Denver, San Francisco,
and Seattle. The subsequent report of the committee was based on these
extensive inquiries.

During the Seventy-ninth Congress, a military Affairs Subcommitte un-
der the chairmanship of the gentleman from North Carolina, Mr. Carl T.
Durham, devoted more than 1 year to detailed study of the Army system
of justice.

Additional studies have been conducted by special committees of the
American Legion, VFW, AMVETS, AVC, the New York County Lawyers’
Association, the War Veterans’ Bar Association, the Judge Advocate Gen-
erals’ Association, and the Phi Alpha Delta law fraternity. The reports
and recommendations of each of these groups were made available to the
Armed Services Committee and representatives of each of the organizations
appeared before the committee in public hearings in support of the recom-
mendations. Other witnesses, who had particular knowledge of the subject
by virtue of their service and experience in the recent war, were heard.

In our opinion, the combined efforts of these organizations and individ-
uals represented the most comprehensive study of military justice ever
~conducted in the history of our country.

As a result of these studies and following the extensive hearings con-
ducted during the Eightieth Congress a military justice bill for the Army
was presented to the House and became law, being known as Public Law
759. The provisions of that law have largely been adopted in the bill before
us today.

My able colleague the gentleman from Louisiana (Mr. Brooks) has giv-
en the membership a thorough summary of the general provisions of this
bill and the consideration which has been given to it. I neither desire nor
intend to impose upon your patience and time with matters which are
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repetitious. You have already been advised of the difficulty we have ex- |
perienced with the problems involved in the question of command control,
During the Eightieth Congress these same problems aroused our interest
and we devoted a great deal of time in an endeavor to determine the best
solution. With your indulgence, Mr. Chairman, I want to elaborate on this
matter because I believe it involves one of the most fundamental issues
in military justice, and I shall for the present confine myself to this phase
of the proposed legislation.

Two years ago today a subcommittee, of which I was chairman, consider-
ed the same problems of command control which were raised during our
consideration of this bill.

What is command control?

It is a term which conscientious eritics use to describe the present auth-
ority of commanding officers to appoint and control courts-martial. The ap-
pointment of courts-martial, including the members of the court, the trial
counsel, defense counsel and law officer has always been a function of com-
mand. We did not disturb that authority 2 years ago and we have not dis-
turbed it in this bill. I am well aware of the fact that this authority has
been abused but I think such abuse is exceptional rather than genmeral.
Unfortunately we never hear reports which point out the accomplishments
of military justice. We hear nothing but the cémplaints. It is my honest
opinion that the accomplishments far outweigh the deficiencies and I oppose
any proposal which would disorganize a system which has worked since 1776
in order to correct an occasional abuse.

It has been suggested that a judge advocate officer or a superior com-
mand appoint the members of a court martial from a panel. Now who
would select that panel? I think it is inevitable that the same officer who
selects the court under the present system would select the panel under
the proposed system. Not only would you gain nothing, you would inject
another delay into a system of justice which must be swift if it is to be
effective.

We have preserved the right of commanding officers to appoint courts
martial but we have provided numerous safeguards over that authority.
In my opinion, one of the most effective safeguards which we have adopted
is the provision which sets up mandatory qualifications for the trial counsel,
defense counsel, and the law officer. These provisions are set out in articles
26 and 27 and they require that all prosecution and defense counsel in every
general courts-martial case be at least graduates of an accredited law
gchool and that the law officer must be a member of a State or Federal bar.

It was inevitable that these mandatory requirements, which arc new,
should lead us Into a discussion of the merits of a separate Judge Advo-
cate General’s Corps for each of the services. During the Eightieth Con-
gress I offered the amendments which created a separate Judge Advocate
General’s Corps in the Department of the Army, Those provisions became
effective on February 1. So today the Army has a separate Judge Advo-
cate General’s Corps with a separate promotion list while the Navy and the
Air Force do not.
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Practically every witness who testified before our committee, except
departmental witnesses, urged us to create separate corps for the Navy
and the Air Force. The Navy and the Air Force strenuously opposed those
proposals- Frankly, I have been an advocate for a separate legal corps .for
each of the services, but, for two reasons, I have refrained from urging
those proposals in the present legislation. Our committee came to the con-
cJusion that since we now have a Judge Advocate Corps in the Army, and
gince the Court of Military Appeals will have an opportunity to review
the comparative results of the Army with its corps as against the Navy
and Air Force without such a corps, that we should permit the services to
operate under their present different plans until such time as we may be
able to factually determine the best method of operation. I think that
can be done within 1 year after the effective date of the proposed legi-
slation. The second consideration which prompted me to reach this de-
cision is to be found in the provisions of section 13 of the bill. This is a
new section and is a committee amendment which has been unanimously
adopted by the Armed Services Committee. As Mr. Brooks has already
pointed out, there is no requirement today that a Judge Advocate General
of any of the armed forces must be a lawyer. It is unthinkable to me that
there have been no manatory legal qualifications for the respective Judge
Advocates General, who are the legal advisers of the Secretaries. Section
13 closes that gap. Not only does it require that the Judge Advocates Gen-
eral be legally qualified and be members of a State or Federal bar, it
requires that they must have at least 8 years' cumulative legal experience
in the Judge Advocate General’s Corps, Department, or Office and that the
last 8 years of this service, immediately prior to appointment, be consecutive.

While I have not been directly informed by the Air Forece, I am advised
that these new provisions are entirely acceptable to the Air Force. I hear
a few rumblings from the Navy. However, I have heard no complaint from
the Secretary of the Navy or Chief of Naval Operations who are fully
aware of this committee amendment. I must point out that the Officer
Personnel Act of 1947 created the position of Law Specialist in the Navy.
These law specialists must be lawyers and there are more than 241 of
them in the Navy today. They are the backbone of the Navy legal system
but they are forbidden to command at sea and can exercise command a-
shore only when authorized by the Secretary of the Navy. These officers,
many of whom are Annapolis graduates, have surrendered the prerogatives
of command in order to follow a legal career in the service. I insist, Mr,
Chairman, that these men are entitled to the right to become the Judge
Advocate General of the Navy. They apparently have that right today but
I can assure you that it does not work out that way in practice. The office
of Judge Advocate General in the Navy is a position which is now reserved
for line officers of the Navy who have acquired a legal education. Their
first love is the sea and the office of Judge Advocate General is just an-
other convenient position where they may obtain a spot promotion from
captain to admiral. Now do not misunderstand me. The unrestricted line
officers of the Navy are capable and highly respected officers. They are a
credit to the Navy. But I hope you will agree with me that it is not neces-
sary to know how to command a battleship or a submarine in order to
administer the system of justice in the Department of the Navy.
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Upon the basis of these considerations, Mr. Chairman, I fully endorse :
the legislation which is before you. I sincerely believe that its enactment
will provide the most enlighted system of military justice that has ever
been enacted.

Mr. Gross, Mr. Chairman, will the gentleman yield?

Mr. Elston. I yield.

Mr. Gross. In article IV, under “Dismissed officers right to trial by court
martial”, suppose the officer is not guilty after having been dismissed by
the court martial? According to this bill the Secretary of the Department
shall substitute for the dismissal order by the President a form of dis-
charge authorized for administrative issuance. Why is not this officer
issued an honorable discharge as all other soldiers are?

Mr. Elston. He would not be given any kind of discharge from the ser-
viee if he had a good record.

Mr, Gross. But if he has been dismissed and found not guilty, why should
he not be given an honorable discharge ?

Mr. Elston. I do not think the law says that on acquittal he is given ary
kind of discharge.

Mr. Gross. It says the Secretary of the Department shall substitute
for the dismissal order by the President a form of discharge authorized
for administrative issuance.

Mr. Elston. That is where the dismissal has been ordered by the President.
Mr. Gross. Is this a special discharge?

Mr. Elston. Yes; that is an administrative type of discharge that he may
be given where there is an order of dismissal by the President. And not
in the case of an acquittal. A man acquitted would not be discharged by .
any type of discharge in any of the services. :

Mr. Gross. I thank the gentleman.

Mr. Vinson, Mr. Chairman, the bill before the committee iz to consider
the provlems involved in providing the best possible system of justice
for the members of our armed forces.

There is nothing novel in our purpose.

In fact, George Washington faced exactly the same problem in 1774
when he began the formation of his army to fight for the independence of
this Nation. He recognized the necessity to obtain absolute authority for
the control of his troops if he was to have a disciplined army rather than
an uncontrollable mob. At that time the British system of military justice
was perhaps the most enlightened system in the civilized world. General
Washington adopted it, word for word.
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The authority to perpetuate this type of law was subsequently incorp-
orated in article 1 of the Constitution. With minor changes that same
system endured down through the years, even through World War I. The
Congress revised the system in 1920 and those of you who were Members
of the Eightieth Congress will recall that we accomplished a very sub-
stantial revision of the Articles of War in H. R. 2575, Time did not per-
mit us to accomplish a similar revision of the Articles for the Government
of the Navy. As a consequence, the Navy system, the main portion of
which was adopted in 1862, has endured until this very moment with only

minor changes.
Now, why should we be so concerned with this problem?

The answer can be expressed in just a few words but they are grimly
serious words.

During the last war more than 15,000,000 Americans served in our arm-
ed forces. Many of them were just youngsters whose first experience with
any system of law was with the military system of law.

In the Army alone more than 90,000 of these young men were convicted
by general courts martial. It is safe to assume that a very large number
of them have returned to civilian life with dishonorable discharges.

Of far more serious consequence is the fact that 141 of these young men
were executed. They paid for their military crimes with their lives.

Unfortunately, the problem was not solved by the cessation of hostil-
ities. Even with our reduced forces there are almost 1,200 general courts-
martial trials in the Armed Forces every month.

And so I say, Mr. Chairman, the problem which confronts us demands
our serious consideration. I can assure you that the bill which is now be-
fore you has received that type of consideration, and this fact prompts
me to pay tribute where tribute is due.

"I am sure you will all agree that the technical provisions of a bill of this
character are about as difficult and uninteresting as the formula for atomic

" energy. Many of you will also agree that sometimes they are almost as

explosive.

To state it very simply, the preparation of this legislation has involved
efforts that can best be characterized as plain drudgery. A subcommittee of
the Armed Services Committee, under the chairmanship of the gentleman
from Louisiana (Mr. Brooks) began its consideration of this bill on last
February 8, The eight lawyers and three laymen of that subcommittee
conducted lengthy and difficult hearings for many weeks before reporting
the bill to the full committee on April 27.

I am well aware of the conscientious and difficult service which those
gentlemen have performed.

THE ARMY LIBRARY,
Washington, D.C.




I take this opportunity not only to pay my personal tribute to each of -

them but to commend their splendid efforts to the Members of the House,

The bill proposes to establish a uniform code of military justice, equally
applicable to all of the armed forces. I do not mean to say that every
department within the armed forces is thoroughly satisfied with all the
provisions of the bill. When you stop to consider that they have gone their
respective ways for more than 160 years, it is not surprising that they
would be reluctant to surrender or alter provisions with which they are
familiar. Each of the services has made conecessions, reluctantly in some

instances, but the results which have been achieved fully justify those -

concessions.

- Now, in order to avoid any misunderstanding, I want to point out that no
question of unification is involved in this bill. This bill does accomplish
uniformity. And if there is any field of military endeavor which is sueep-
tible to uniformity, this is it.

The enactment of the proposed legislation will provide uniformity in
types and definition of offemses, pretrial procedure, the number and types
of courts and the number and qualifications of the members of each court;

the qualifications of trial counsel, defense counsel, and law officer; trial .

procedure and modes of proof; and authorized punishments and appellate
review. ‘

This is a remarkable accomplishment and one which is long past due.

During your consideration of this legislation, I caution you to keep in
mind one fundamental proposition which can best be raised by a question.

Now, why was this bill assigned to the Armed Services Committee rather
than to the Judiciary Committee?

The answer lies in the fact that life in the armed forces differs from civil-
ian life.

The objective of the civilian society is to make people live together in
peace and in reasonable happiness, The object of the armed forces is to
win wars.

This being so, military institutions necessarily differ from civilian in-
stitutions. Many military offenses are acts that would be rights in the
civilian society.

Every American cherishes his right to tell off the boss. But the same
act in the military is an offense,

In civilian life, if you do not like your job you quit. The same act in the
military constitutes desertion and, in time of war, may be punished by
death,

In civilian life, a group of workers may walk off the job in protest. In
the armed forces that act is mutiny and may be punished by death.
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These examples point out and emphasize the fudamental difference
between civilian society and the military. They are differences which must

be preserved.
Now, this very fact prompts me to offer this word of caution.

Qur problem stems from our desire to create an enlightened system of
military justice which not only preserves and protects the rights of the
members of our armed forces, but also recognizes the sole reason fo;' the
existence of a military establishment- - the winning of wars.

It is my sincere belief that those concepts are fully recognized in the
legislation which is now before you.

This bill is the result of honest endeavor by sincere and capable men.
1 highly commend it to you.

Mr. Chairmen, I yield 6 minutes to the gentleman from North Carolina
(Mr. Durham).

Mr. Durham. Mr. Chairman, this is a subjeet that I have been deeply
interested in for the past 8 years, and one with which I was deeply con-
cerned, as 2 member of the old Committee on Military Affairs, which made
2 report on this matter. I suppose that this subject has probably had the
attention of the ablest counsel and the ablest lawyers and has received
more attention than any other subject that has ever come before this body in a
long, long time. The_first committee that we worked with was the so-
ealled Vanderbilt comn‘&ttee, which was composed of 12 able lawyers. Then
the American Bar Association also appointed a committee, which did a
great deal of work. Much work was done by the War Department by
several able lawyers, Therefore, this over-all question, which is before us
today, in my opinion, has had as much study and going over, in the way
of trying to work out what we feel would be an efficient and good adminis-
trative military justice bill than any other subject that I have ever had
anything to do with, either on the Committee on Armed Services, or on
the old Committee on Military Affairs.

-1 juét want to point out some of the things that the Vanderbilt commit-
tee recommended to the Seventy-ninth Congress:

He has gone into this matter thoroughly on the basis of the studies that
were made before, convinced that if we were to have another war such
as we have just gone through we would not have the criticism that faced
us at that time both through the press and over the radio. It became so
bad that we had to pay some attention to it, and General Eisenhower him-
self appointed the first committee to go into this matter, and later Secre-
tary Patterson, and later Secretary Royall.

The limitations and inadequacies of our system of military and naval
justiee were graphically portrayed to the public and to Members of Congress
during and after World War II by many service men and women, lawyers
and laymen alike, who had had first-hand experience with the operation
of such systems, and found that resemblance between them and the courts
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which they knew as civilians was largely coincidental. It was disturbing
to them to find that the same official was empowered to aceuse, to draft and
direct the charges, to select the prosecutor and defense counsel from the
officers under his command, to choose the members of the court, to review
and alter their decision, and to change any sentence imposed. They were
shocked to learn that an offense committed by an officer was subject to
different treatment and punishment than the identical offense committed
by an enlisted man. They were surprised to find that many of the judges,
prosecutors, and defense counsel participating in courts martial were
neither lawyers nor trained in the law, and that in the naval services, there
was not even the minimum requirement that a single law member be on the

court.

The reports that came back of these things to the civilian community,
together with specific instances of abuse in the court-martial process, in-
itiated an expression of aroused public opinion which gave promise that
reforms would be accomplished. The Secretary of War and the Secretary
of the Navy each appointed boards of distinguished citizens to review
the court-martial systems of their respective services, and to make
recommendations for a thoroughgoing revision of military and naval jus-
tice. The famous Vanderbilt report, made to Secretary Patterson, and
other reports, made to Secretary Forrestal, all found substance to the
charges which had been leveled at the court-martial systems, and presented
definitive recommendations for the elimination of the conditions which made
such charges possible.

Mr. Vinson. Mr. Chairman, I yield 5 minutes t® the gentleman from
Massachusetts (Mr. Philbin).

Mr. Philbin. Mr. Chairman, at this late hour I will be very brief in my
remarks. The previous speakers, the distinguished gentleman from Louis-
iana (Mr. Brooks), the distinguished gentleman from Ohio (Mr. Elston),
and my esteemed and very able chairman have very fully and carefully and
adequately explained this measure.

Mr. Chairman, at the very outset let me assure the House that this
measure has been given exhaustive and most diligent and painstaking
consideration by the subcommittee. I am happy to commend and thank my
able colleague the gentleman from Louisiana (Mr. Brooks) for the pene-
trating judgment, wisdom, patience, and sagacity which he has shown.
in furnishing such able leadership in the formulation of this bill, To the
other members of the subcommittee, I must also extend my commendation
and appreciation for a task well done.

For the information of the Members of the House, let me state that the
subcommittee has among its membership some of the very best lawyers
in the Congress. The honorable chairman, the gentleman from Louisiana
(Mr. Brooks) has distinguished himself before the bar and possesses a keen,
analytical, legal mind. My distinguished friend, the gentleman from Ohio
(Mr. Elston) has long been recognized, not only as one of the ablest civilian
lawyers in the Nation, but also a specialist and outstanding expert in the
field of military law. The remaining lawyers on the subcommittee are all of
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commanding legal ability. The members of the subcommittee. who are r.not
lawyers are all men of learning, broad experience, and conspicuous ability
and are without exception thoroughly versed, deeply intfe.res,.ted, angl ex-
ceptionally well-informed on the problems of military justice. Further-
more, I am happy to state to the House, our subcommittee has _been most
fortunate in that we have enjoyed the benefit of the advice, opinions and
assistance of expert and eminent lawyers and specialists, highly qualified
to grapple with these problems. To mention but a few, we have had the
invaluable assistance of Professor Morgan, of the Harvard Law School;
Mr. Felix Larkin, of the Department of Defense, Mr. Robert Smart, our
own -unexcelled professional staff member; and a great many other men
who have carefully and laboriously studied every phase of the measure
and related questions.

We also had the benefit of extensive testimony from military and civil-
ian life, from high-ranking officers of the armed services, from represent-
atives of veterans’ organizations and bar associations, and others highly
competent to pass upon the fundamenta] principles of the questions involved
in the legislation. And at all times, of course, we have had the benefit of
the farsighted, mature judgment of our own most distinguished and cap-
able chairman, a man of broad knowledge and outstanding patriotism,
" the able gentleman from Georgia (Mr. Vinson). These are but a few of
the acknowledgements which I desire to make in connection with the dis-
cussion of the bill, which has been reported to the House by the unanimous
vote of our committee,

I am sure there is not a single Member of the House who is not familiar
with the background of and the demonstrated need for this legislation.
Military justice has long been under fire by civilian and legal groups for
its arbitrary character, its severity, and its manifest denial of constitutional
safeguards generally recognized by the civil courts since the establishment
of the Government. The recent war served to bring out and dramatize
the defects and shortcomings of the archaic and outmoded system of mili-
tary justice. I dare say that every one of us who served in this body dur-
ing the war, or indeed since the war, has had occasion at some time or other
to have brought forcibly to his attention some case or cases which have
demonstrated the inadequacies, limitations, and absence of substantial
justice which have not infrequently accompanied the trial and disposition
of military legal cases. No doubt many of these cases have been grossly
exaggerated and unduly exploited by those seeking to discredit our armed
services and the Congress. It would be a grave error for anyone here to
regard these cases as the rule rather than the exception. It would be a
grave error to attribute to our military leaders, as a whole, willful and
deliberate disregard for fundamental principles of justice, for the rights of
officers and enlisted men, or intentional unfairness or injustice. Thousands
of these cases have been handled and disposed of under wartime conditions
of stress and crises and it is remarkable that there have been relatively
so few cases coming to our attention which indicated glaring and shocking
violations of the ordinary canons of American justice. Nevertheless we
should and must move to correct a system which is not organically sound
and which permits continued injustice to some.
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I do not propose to enter into any long discussion of the complaints and .
specific allegations which have been recorded against the existing system
of military justice. It suffices to say that from the evidence as we have it
and know it, it seems to me and it is my considered judgment, that the
conclusion is inescapable that the system needs a complete and thorough
overhauling in order to bring it into line with our concepts of judicial pro-
cedure and our ideas of the administration of justice, and our long-estab-
lished principles safeguarding the rights of individuals as citizens of this
great Republic who happen to be in the armed forces.

This bill is carefully designed to eliminate the abuses and excesses which
so unfortunately have characterized military trials and cases in the past.
We have endeavored, and I think very successfully, to unify, codify, and
bring up to date the Articles of War, the Articles for the Government
of the Navy, the Disciplinary Laws of the Coast Guard and to enact and
establish a uniform code which will insure, henceforth, substantial, com-
plete, and speedy justice, which will secure and guarantee the rights,
privileges, and immunities of American citizens of every member of the
armed services from the top to the bottom, or I should say - - and this is
important - - from the bottom to the top, because, so far as I am con-
cerned, the Members of this Congress have a primary responsibility to
safeguard and protect in every possible way the rights, the interests, the
well-being and welfare of every boy and girl who is enlisted in the armed
forces of our country.

This bill provides for the protection of the individual enlisted man or
officer at every level and every point. It regulates and checks ar-
bitrary, capricious, and whimsical action of commanding officers at every
level and every point. It lays down definite conditions governing appre-
hension and restraint, governing nonjudicial punishment, governing courts-
martial jurisdiction, the appointment and composition of courts martial,
pretrial procedure, trial procedure, sentences, review of court-martial de-
cisions, and imposition of punishment.

It embraces the whole field of jurisprudence as applied to members of the
armed services. It seeks to shield the accused substantially just as he is
sheilded by our Constitution and laws in civil courts, in most substantial
particulars. We have carefully combed every possible way by which the
rights of the accused have been or could be violated and have closed up any
gap which we have been able to discern by which any member of the armed
forces might be denied equal and full justice under the law. We have provided
for fall and complete specifications, for a speedy trial before competent
judges, for confrontation of witnesses by the accused, for representation by
qualified counsel of his own selection, if he so desires it, at every stage of the
proceedingsfor careful definition and codification of specific crimes and offen-
ges, Tor recognition of the laws of evidence as they pertain to judicial proceed-
ings, and for abundant and painstaking review by highly qualified experts of
the findings. the evidence and finally the questions of law in a given case.

After considerable discussion and protracted debate and consideration,
vecognizing the desirability insofar as is practicable and consistent with
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the national defense and the exigencies of wartime, of the separation
#rom strictly military control of the final determination of the legal cases
in the armed services, we have set up and estaplished in this bill a court
of military appeals, This court is in effect a court of last resort similar
to the United States circuit court of appeals. It consists of three civilian
judges appointed by the President and confirmed by the Senate and having
permanent tenure just as our high ranking Federal civilian judges, This
court will be completely detached from the military in every way. It is
entirely disconnected with the Department of Defense or any other mili-
tary branch, completely removed from any outside influences. It can op-
erate, therefore, as 1 think every Member of Congress intends it should,
as a great, effective, impartial body sitting at the top-most rank of the
structure of military justice and insuring as near as it can be insured
by any buman agency, absolutely fair and unbiased consideration for every
accused. Thus, for the first time this Congress will establish, if this pro-
vision is written into law, a break in command control over court-martial
cases and civilian review of the judicial proceedings and decisions of the

There are those who believe in the establishment of a separate Judge
Advocate Corps for all the services. There are those who believe in taking
away a larger measure of the administration of military justice from the
control of the so-called high command. These proponents have ably argued
their case and I have no quarrel with their fudamental philosophy. It is
soundly based on very good principles and upon historic, American, legal
traditions. But the commanding officers of the armed forces must, in the
last analysis, be vested with diseiplinary control over their members. We
cannot completely detach the trial of military cases and the handling of
military offenses from the ranking officers of the Army, Navy, Air Force,

"and Coast Guard without destroying essential discipline and creating a

veritable chaos. In brief, we must as a legislative body consider the prac-
ticalities of the broader situation which confronts us. Obviously, in our
fighting forces central authority must not only be recognized, but insured.
There must be some central direction and guidanece and disciplinary con-
trol or we will indeed be inviting demoralization of the services,

All in all, while this bill can and will be perfected as we acquire experi-
ence and concrete results from its operation, I feel that it is on the whole a
very long step in the right direction in rooting out the overbearing auth-
oritarian spirit and lack of substantial justice which has often accompanied
military procedure and insuring to the accused what we all desire, a larg-
er measure of democratic attitude and effective procedures accomplishing
substantial justice than is enjoyed by the armed forces of any other nation.
Cruel and unusual punishments will be positively prohibited and maximum
limits will be placed upon sentences by this bill. Undue harshness and un-
due severity will be abolished and a fuller measure of leniency and humane
consideration will be encouraged and insured. To the extent that auto-
eratic and hard-boiled, arrogant methods have been used in the past by
sny high-ranking officer in the armed services in dispensing military jus-
tice, this measure protects against such offenses in the future, It goes much
farther. Under this law, rigged courts and punishments dominated and
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dictated by the command will be absolutely prohibited and every member
of the armed forces will be definitely assured of complete specifications
of the offense or offenses which he is charged, a fair and impartial trial,
qualified counsel, abundant expert review of his trial and case, and the ut-
most protection against injustice of any kind.

Tn short, as I interpret it, this bill, if enacted, will banish the evils of the
past in the administration and substantive failures of military justice. It
will insure to every member of our armed forces who may become involved
in disciplinary difficulties of any kind or character, fullest opportunity to
clear himself, fairest consideration at every stage of his case, fullest pro-
tection of all his rights, and honest, able, unbiased, and uncontrolled judg- -
ment of his case. '

Because I believe that this bill is designed to meet a real crying need
of our military organizations and because I know that it has been drawn
so as to furnish the very maximum of assistance and protection to those
in the armed forces who may become involved with the military law, I urge
that the House adopt this bill.

The Chairman. The time of the gentleman from Massachusetts (Mr.
Philbin) has expired.

Mr. Vinson. Mr, Chairman, I yield 10 minutes to the distinguished gentle-
man from Tennessee (Mr. Sutton), a very distinguished veteran, probably
the most highly decorated veteran from the State of Tennessee.

Mr. Sutton. Mr. Chairman, I thank the chairman of the Committee on
Armed Services for his kind words.

Mr. Chairman, I shall not take much of the time of the Committee, for
T knmow the hour is late and the Members are anxious to get away, but
this is a very important bill. I regret that every Member of the House
is not present on the floor listening to this debate and discussion. Person-
ally, I was intending to offer a bill to take general courts martial out of
the Navy because of some cases that have come to my attention recently.

1 wish to commend the chairman of the subcommittee and also the
chairman of the Committee on Armed Services for doing away with auto-
cratic, arrogant, pompous command-control brass in the Army and Navy.
This bill does much to take away that command control which should
have been taken away years ago, in my estimation. Had they used the
Pentagon Building for what it was designed, a veterans’ hospital, America
would have been lots better off today. I appreciate the effort that has
been made by this Committee to do away with a part of that command
control, and I hope this is just the first step forward toward the objective.
I wanted this time, Mr. Chairman, to relate the reason why I was going
to introduce the bill to take the general courts martial out of the Navy.

There is one case in particular to which I wish to call your attention,
the case of Bernis Amos Richardson, boatswain’s mate, second-class, United
States Navy, a boy who was in the Navy during the war 8% years - -
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11 battles he was in - - had an unusually good record. He was a. w. o. 1, for
20 minutes one time and got a summary court martial for it -- a very minor
offense - - and this was the only thing against his record. He had reenlist-
ed, or shipped over, as we call it in the Navy, after the war was over, for
a second hitch. He was aboard a ship that came into the port of Norfolk,
and took shore leave. As most sailors will do - - and I speak first as a
gailor, but later as an officer - - he went into town on liberty. This from the
record. The record discloses that he was drinking - - as lots of sailors do.
‘When he was returning home from his liberty - - and he called his ship “home”,
he was on board a bus. The record shows that he had been drinking ex-
~cessively, and this I do not doubt; but it seems that aboard this bus there
was also a “90-day wonder” - - and I was one myself, at one time, and I
now say this apologetically, that after I finished midshipman school, with
that little piece of gold braid on my arm I thought I was “the stuff”, just
like I can imagine this Ensign Briggs thought he was on the bus that
night. It seems that Richardson was talking a little loud, and that Ensign
Briggs, the “90-day wonder”, told the boy to pipe down. The boy and his
buddy who had been ashore with him, piped down for a little while, then
they started again talking a little loud. It seems as if this ensign who
went into the service after the war was over, had no military experience
other than after the war had been declared over, went up to this boat-
swain’s mate, second class - - and that is a good rate in the Navy, and
told Richardson, according to the record: “I am your superior officer; pipe
down. Pipe down. And I mean it.” One thing led to another and just as two
people frequently will do, getting into a heated conversation and argo-
ment, a fight ensued. The record reveals that this boatswain’s mate, along
with his buddy, got into a fight with Ensign Briggs this “90-day wonder.”

Mr. Chairman, a fight ensued, and the record shows the ensign was beat
up. '

A general court martial was ordered, and it composed of the following:

Capt. John W. Marts, Jr., United States Navy; Commander Charles H.
Clark, United States Navy; Maj. John W. Hughes, United States Marine
Corps; Lt. Comdr. Lanceford B. Pruitt, Jr., United States Naval Reserve;
Lt. Comdr. Paul E. Dickson, United States Navy; Lt. James F. Donnelly,
United States Navy; Lt. Harry R. Schleppi, United States Navy, members;
and Lt. Comdr. James C. Page, United States Navy, Judge Advocate.

Growing out of this accusation and this general court martial, the rec-
ord of which I have before me, and growing out of thig trial, the boy was
convicted by these biased members of this courts-martial board. I say that
to the Members of this Congress because, in my estimation, the judgment
that was given by these members of the Navy and Marine Corps was
biased and was prejudiced, and, in my opinion, as a Member of Congress
and as a Reserve officer in the United States Navy, those men are not en-
titled to wear the navy blue uniform because of their prejudged opinions
toward enlisted men.

They gave this man 5 years in the penitentiary and a dishonorable dis-
charge. If that is justice, Mr. Chairman, I want no part of the United States
Navy, and I am still a member of the Reserves in the Navy. I do not think
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that is the justice that should be dealt out by any courts-martial board.
That is the injustice, however, that was meted out to this boy.

I carried the matter up to Admiral Russell, Judge Advocate of the Navy,
and he told me over the phone: “It looks like they threw the book at the
boy.”

I then carried the matter on to the Secretary of the Navy, who referred
the case to a reviewing board, the head of which was Admiral Forte. I
appeared before this board, They reduced his sentence to 29 months, to-
gether with a dishonorable discharge.

Mr. Chairman, I still maintain that is still too much. I maintain that
justice should be brought about and at the most, 90 days in the brig would
be excessive. I indeed thank you, personally, and the members of this com-
mittee for including in the bill a civilian review board or appeal board.
In my opinion, it insures that such members of the armed forces as Bernis
Amos Richardson and other boys of the Army, Navy, and Marine Corps
will get justice in the future. My only objection to this is that it cannot be
retroactive to correct some of the insults and some of the injustices that
have been meted out by the top brass in the Pentagon Building and of the
brass of the Army and Navy.

Mr. Chairman, I appreciate the opportunity to expose this particular
case on the floor of the Congress. In no way do I intend my remarks to be
a general indictment of all the officers of our great Navy, many of whom
are most considerate and possess a great deal of what is known as the milk
of human kindness. However, such a case as I have related today in many in-
stances reflects on all of the officers of our armed forces,

Mr. Vinson. Mr. Chairman, I yield 5 minutes to the gentleman from
Massachusetts (Mr. Furcolo).

Mr. Furcolo. Mr. Chairman, I want to ask one of the members of the
committee, if I may, a couple of questions which I have in mind in connec-
tion with this matter,

On page 14, line 10 of the bill, I'm not quite clear as to just what the
language means there when it says, “offender after having answered to
the civil authorities.”

What does that mean in the opinion of the committee?
Mr. Vinson. That means when the case has been disposed of.

Mr. Furcolo. Does that mean after sentence or going in and pleading
guilty or not guilty ? The words are not clear in my own mind.

Mr. Vinson, Well, it means after the case has been disposed of, either
an acquittal or conviction, It is the end of the case.

Mr. Furcolo. The gentleman’s interpretation, in other words, is that it
also means after the man has served the sentence the civil court has given.

Mr, Vinson. Yes,
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Mr. Furcolo. I thank the gentleman. Then, on pages 28 and 24, with ref-
erence to the enlisted person serving on the court, it says that enlisted
persons may serve if they are not members of the same unit as the de-
fendant. On 24, beginning with line 17, it defines what the word “unit” means.
As I interpret that, if you had a ship at sea, for example, with five, six,
or seven hundred men aboard, no enlisted man on that ship could serve on
the court martial body. I just want to know if that is what the committee
has in mind and if that is their interpretation of it. ’

Mr. Vinson. That would be a question to be determined by the command-
ing officer, and if the commanding officer decided that there was such a
small number in the unit that they would be prejudiced, they would not
be privileged to be on the court. Of course, the bill further says that if
he denies him that right, he must make a written statement for the record.

Mr. Furcolo. I understand that . I also want to point out, for whatever
consideration the committee might give it, on page 39, lines 17 and 18, there
is a clause in there, and it is in all the court-martial books, which is sup-
posed to be in there for the benefit of the defendant pointing out if after
a plea of guilty the defendant sets up a matter inconsistent with the plea,
you have to have a trial. I think probably you have to have that provision,
but T do know that very often in a matter of mitigation or extenuation - -
1 have had it happen myself when representing one of these fellows - - you
may have a matter that is inconsistent with the plea of guilty, but the
defendant then has to go through a trial which often results in greater
punishment to him because he did not plead guilty. I do not know how you
would handle the situation, but I think the committee ought to give it some
consideration.

Mr, Broocks. Mr. Chairman, if the gentleman will yield, does the gentle-
man not think that the defendant’s attitude in being willing to plead guilty
would have & great deal to do with the sentence imposed? 1 would think
it would show his attitude toward the court, and that should be considered.

‘Mr. Furcolo. It might well be. I know of some cases where it does not.
In conclusion, the only other thing I want to say is this: T think that this
bill is a great step forward; there is no question about it. But, I do not
think that this bill or any other bill that you are able to present at this
time is ever going to remedy the grave injustices of the court-martial
system or conduct of the court-martial system. On paper it gives the de-
fendant as much protection as he wants; more than a civilian, in fact.
But, the great difficulty is that you never get away from that command
control, which means the administration of the system does not give the
defendant the protection he gets on paper. It is not so much a question
whether the commanding officer hands word down, as they do, but regardless
of that, the whole atmosphere of the ship is permeated, and the members of
the court know it. Even if the commanding officer says nothing, the mem-
bers of the court-martial board still believe they should pumish the de-
fendant because they think their failure to do so may antagonize their
commanding officer. They know the commanding officer signs their fitness
reports, determines their promotions, and decides what sort of duty they
will have. You are not going to get the sort of justice you are striving
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for in that sort of situation. I think the committee is to be complimented
for giving as much protection as possible, and I think it important that
the military should know that the Congress intends to follow that situ-
ation as close as they can. I do not think that section 87, which tries to
prevent the commanding officer from influencing the court, will amount to
a hill of beans. I know it is put in there and it says a lot of things, but
I do not think it is going to amount to too much. I think it is important
that the military know the Congress is going to follow this matter up and
is going to try to see that the command control is kept within bounds as
much as possible.

Mr. Gross. Mr. Chairman, will the gentleman yield?
Mr. Furcolo. I yield to the gentleman from Iowa.

Mr. Gross. Can the gentleman tell me whether this appeals board that
is to be set up, or appeals court, is to have at least one member of the
court a former enlisted man? -

Mr. Furcolo, I see Mr. Brooks on his feet. Perhaps he would prefer to
answer that as he is a member of the committee and I am not.

Mr. Brooks, If the gentleman will yield, I think “board” is wrong termin-~
ology to use. What wo want to build up there is not a board at all-but a
court, that will have the prestige and the background and the influence
and the ability of the United States Court of Appeals. We hope that will
happen, and we put in this bill as requirements for the members of thig
court the same requirements as for judges of the United States Court of
Appeals. That is important in this respect, that perhaps you may want
to go to the United States Court of Appeals to get a judge, and he would
ba available.

Mr. Gross. You do not require that a former enlisted man serve on that
court ?

Mr. Brooks. No.

Mr. Vinson. Mr. Chairman, T yield myself 1 minute to answer the gentle-
men.

Of course, the President has the right to appoint any type of man he
sees fit to appoint. He can appoint a former enlisted man. He can appoint
any lawyer, even though he has never had any any military experience.
1t is entirely up to the President to select the type of man, just as he sel-
ects any other lawyer for appointment to a court. However, military ser-
vice may be a factor in selecting him,

Mr. Gross. Mr. Chairman, will the gentleman yield?
Mr. Vinson. I yield to the gentleman from Iowa.
Mr. Gross. Do you outlaw anywhere in this bill the despotism that now

exists in the occupied areas of foreign countries by which eivilians are
still being tried in military courts?
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Mr. Brooks. They are not tried under this code, they are tried under
provost courts. This has nothing to do with provost courts. Perhaps Congress
should go ahead and legislate on that matter, but it is not sought to do
go under this bill.

Mr. Gross. I hope it will.

Mr. Cole of New York. Mr. Chairman, I yield 56 minutes to the gentle-
man from Iowa (Mr. Martin).

Mr. Martin of Towa. Mr. Chairman, this bill, H. R. 4080, now under
consideration, is the culmination of many years of study, bearing the ear-
marks of many controversies that have arisen over military justice. From
actual experience and actual observation, I commend the committee on
+heir good work and on what I consider a tremendous step in the right
direction.

I speak with some real feeling in the matter. I started my experience
in this matter back in 1917 as a young lieutenant in the Regular Army,
and served several years. I came into Congress in 1989 and was assigned
to the committee on Military Affairs and served with that committee for
8 years.

During the war we were fully aware of the need for revision of the-
court-martial procedure and in response to that need there was created
in the Seventy-ninth Congress a gspecial committee pursuant to House
Resolution 20 of that Congress, on which special committee it was my priv-
ilege to serve. One of the subjects we studied extensively was the judicial
system of the United States Army. The chairman of that special committee
was my good friend from North Carolina (Mr. Durham), who has already
taken some part in the discussion here today.

During 1946, as a member of the sub-committee, of which the gentleman
from North Carolina (Mr. Durham) was chairman, I had the privelege of
making a very special study of most of the shortcomings in the system of
military justlce as it was then functioning. I am very pleased to note in
looking through the bill H. R. 4080 that most of the recommendations
made by the special committee of the Seventy-ninth Congress in this field
have been incorporated in this proposed legislation,

The recommendations made by the special committee on which I served
may be found in House Report No. 2722 of the Seventy-ninth Congress,
second session, dated August 1, 1946, I will not take up the time of the
Committee now to make detailed comparisions, but I do want the Committee
on Armed Services to know that I, for one, deeply appreciate your having
developed this legislation after comprehensive and thorough study of the
great issues involved. Many of those issues are fundamental and far reach-
ing. You have built up a good piece of legislation here. Tt may mot be
completely free of the need for further revision in the future, but, knowing
the persommel of the Committee on Armed Services, I have tremendous
confidence in you and I know you will continue your study and observa-
tion and develop further legislation of this kind when needed. That you
will do this job earefully and well is evident from the good work that you
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have done on this bill. I know that you will always keep military justice
on a high plane. I do not subscribe to any action by the Congress which
will attempt or even tend to give Congress specific review powers or at-
tempt to exercise any review powers of individual cases. I served on the
subcommittee of the Committee on Military Affairs for 8 years that got
just about all the complaints that came to Congress from fellows who
had been caught, tried, and convicted for any offense during their military
service,

It is highly important that a sound system of justice be devised aud that
such system be permitted to function without undue interference by Con- .
gress in specific cases. It is also important that Congress be ever ready
to revise and improve the system in the way best illustrated by the bill
H. R. 4080 now before us. I congratulate the gentleman from Georgia
(Mr. Vinson), chairman of the Committee on Armed Services, and the
gentleman from Louisiana (Mr. Brooks), chairman of the subcommittee,
and all members of the committee who worked on this legislation.

Mr. Vingson., Mr. Chairman, I yield such time as he may desire to the
gentleman from South Carolina (Mr. Rivers),

Mr. Rivers. Mr. Chairman, I am proud to be a member of the subcom-
mittee which has written the proposed legislation. Our proposal received
the unanimous approval of the full committee of the armed services and
we received the special commendation of our great chairman, the Hon-
orable Carl Vinson, who is handling this legislation today.

We are confident that our committee is rendering the present armed
forces a notable service. We are confident we are making a worth-while
contribution to posterity. We would not presume to infer we have fashion-
ed a perfect document, but we are firm in the belief that this bill gives to
military justice greater democracy than it has ever known in any nation
gince the world began.

Members of the armed services charged with commission of crimes are
guaranteed more rights than any civilian enjoys today in our Nation.
Notable among these are as follows:

First. Thig bill guarantees the accused the right to have military counsel
without cost at the pretrial investigation.

Second. The appointing authority reviewa the sentence of every court
with full right to reduce the sentence in any amount, even to the extent
of dismissing the case.

Third, The Board of Review reviews the facts as well as the law with
full authority to remit the sentence or any part thereof and te reverse the
case,

Fourth. The Judge Advocate General may, if authorized by the secretary
of his department, further reduce the sentence.

The above are notable advances, and guaranties in future days that are
to come. This bill may need further revision, If it does, you may rest as-
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gured that our great chairman, the Honorable -Carl Vinson, will lose no
time in ordering proper revisions. We are convinced this is an excellent
vehicle to further expand military justice with whatever changes the fu-
ture may demand.

For, and on behalf of the committee, I want to thank our professional
staff member Mr. Robert W. Smart. Mr. Smart is a former member of the
armed services and served as a judge advocate during the recent war. He
possesses 2 wealth of knowledge on this terrifically important and broad
subject. He has worked unceasingly with the committee in the consecrated
éffort to help us bring you a document worthy of your consideration. We are
deeply indebted to Mr. Smart for his long and tedious hours he has given in
our preparation of this legislation.

Mr. Chairman, in presenting to the Congress this proposal, I urge its
adoption.

Mr. Vingon. Mr, Chairman, I yield such time as he may desire to the
gentleman from California (Mr. Doyle).

Mr. Doyle. Mr. Chairman, this bill to unify, consolidate, revise, and
codify the Articles of War, the Articles for the Government of the Navy,
and the disciplinary laws of the Coast Guard, and to enact and establish
g uniform code of military justice, is clearly a distinet and timely step
in the progress relating to military justice. For many years, both in time
of war and in time of peace, comniittees of Congress have found it neces-
sary and proper to study this subject matter and with varying degrees
of success and failure. During this time, there has been a sort of feeling
throughout the Nation, amongst millions of people, that there has been
too much partiality, inconsistency, “command control,” and even injustice,
as a result of the system of military justice which we have been acting
under, both in times of war and peace.

Having been a practicing lawyer and having been admitted before the
‘supreme court of the State of California, and in like manner, for many
years admitted to the bar of the United States Supreme Court, and having
served as a member of the judiciary committee of the Bar Association of
the State of California, and at present being a member of the legislative
committee of the California State bar, I have sat in an advantageous
position in knowing the need, yes, even the necessity of this uniform code
of military justice. Behind it is the accumulation of years of experience and
study.

The record of study and diligence of the Brooks subcommittee is undisputed
and of a most distinguished nature. I congratulate him and the subcommittee
members. By invitation, I had the pleasure of sitting with the subcom-
mittee, without being an official member thereof, but because of
my being a member of the Armed Services Committee and being
especially interested in the subject matter. I, therefore, personally observ-
ed the impartiality, the forthrightness with which witnesses testified

Dbefore the committee and with which the subcommittee considered same.

I'emphatically commend this bill to the unanimous approval of the House
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as a step in the progress of military law, both as to the substance of the

law and as to the procedure. It is the first time in the history of our
Nation that there has been a uniform Code of Military Justice, and I
mean uniform. It applies uniformly to all branches of the armed services,
both in times of war and in times of peace, and it supersedes the existing
articles of war, in the related fields of military justice. The civilian court
of appeals is for the first time set up and is uniform for all armed services,
The accused must have legally qualified counsel and is entitled to have the
same upon request, and the court martial must be composed, in part, of
a reasonable number of enlisted men also, and there is an automatic re-
view of both the facts, as well as the law to be made by competent legal
authorities. The members of the Reserve components are protected in
temporary service by reason of the fact that unless they signed a consent
in writing, that when on temporary duty, they are not subject to this
code. General or flag officers are likewise subject to the same uniform
procedures as are enlisted men. In substance and effect, it further requires
that the Judge Advocate General must himself be a lawyer and must at
least have 8 years accumulated experience.

There are many more revolutionary and sound improvements in the
substance of the law and the processes by which the law is applied, of
pronounced assurance, of increased protection against opportunity of un-
fair and unkind men doing and administering unfair practices and punish
ments in the military service. The trial and error of this Uniform Code of
Military Justice will enable Congress to cooperate with the splendid men
of the armed forces.

Assuming that the Senate will find reason to aceept this bill, at least in
substance, on account of its manifest soundness and fairness, I anticipate
great satisfaction throughout the armed forces and in the civilian popu-
lation of our Nation.

Mr. Vinson. Mr. Chairman, there are no more requests for time on this
side.

Mr. Cole of New York. Mr. Chairman, we have no further requests for
time. I yield back the balance of the time on this side.

The CHAIRMAN. The Clerk will read.

The Clerk read as follows:

Be it enacted, etc., That a Uniform Code of Military Justice for the
government of the armed forces of the United States, unifying, consolidating,
revising, and codifying the Articles of War, the Articles for the Government
of the Navy, and the disciplinary laws of the Coast Guard, is hereby enacted
as follows, and the articles in this section may be cited as “Uniform Code
of Military Justice, Article g

UNIFORM CODE OF MILITARY JUSTICE-

Part Article
I. General Provisions 1
II. Apprehension and Restraint 7
III. Nonjudicial punishment 15
IV. Courts-Martial Jurisdiction 16
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V. Appointment and Composition of Courts-Martial ... 22
VI. Pretrial Procedure . 30
VvII. Trial Procedure 36
VIII. Sentences 55
IX. Review of Courts-Martial 59
X. Punitive Articles 77
XI. Miscellaneous Provisions 135

PART I — GENERAL PROVISIONS

Article

1. Definitions.

9. Persons subject to the code.

8, Jurisdiction to try certain personnel.

4, Dismissed officer’s right to trial by court-martial.
5. Territorial applicability of the code.

6. Judge advocates and legal officers.

ARTICLE 1. Definitions.

The following terms when used in this code shall be construed in the
sense indicated in this article, unless the context shows that a different
sense is intended, namely:

(1) “Department” shall be construed to refer, severally, to the Depart-
ment of the Army, the Department of the Navy, the Department of the
Air Force, and, except when the Coast Guard is operating as a part of the
Navy, the Treasury Department;

(2) “Armed force” shall be construed to refer, severally, to the Army,
the Navy, the Air Force, and, except when operating as a part of the Navy,
the Coast Guard;

(3) “Navy” shall be construed to include the Marine Corps and, when
operating as a part of the Navy, the Coast Guard;

(4) “The Judge Advocate General” shall be construed to refer, several-~
ly, to The Judge Advocates General of the Army, Navy, and Air Force, and,
except when the Coast Guard is operating as a part of the Navy, the General
Counsel of the Treasury Department;

(6) “Officer” shall be construed to refer to a commissioned officer includ-
ing a commissioned warrant officer;

(6) “Superior officer” shall be construed to refer to an officer superior
in rank or command;

(7) “Cadet” shall be construed to refer to a cadet of the United States
Military Academy or of the United States Coast Guard Academy;

(B) “Midshipman” shall be construed to refer to a midshipman at the
United States Naval Academy and any other midshipman on active duty
in the naval service;

{9) “Enlisted person” shall be construed to refer to any person who is
serving in an enlisted grade in any armed force;
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(10) “Military” shall be construed to refer to any or all of the armed
forces;

(11) “Accuser” shall be construed to refer to a person who signs and
swears to the charges and to any other person who has an interest other
than an official interest in the prosecution of the accused;

(12) “Law officer” shall be construed to refer to an official of a general
court~martial detailed in accordance with article 26;

(13) “Law specialist” shall be construed to refer to an officer of the
Navy or Coast Guard designated for special duty (law);

(14) “Legal officer” shall be construed to refer to any officer in the
Navy or Coast Guard designated to perform legal duties for a command,

ART. 2 Persons subject to the code.
The following persons are subject to this code:

(1) All persons belonging to a regular component of the armed forces,
including those awaiting discharge after expiration of their terms of
enlistment; all volunteers and inductees, from the dates of their muster
or acceptance into the armed forces of the United States; and all other
persons lawfully called or ordered into, or to duty in or for training in,
the armed forces, from the dates they are required by the terms of the
call or order to obey the same;

(2) Cadets, aviation cadets, and midshipman;

(8) Reserve personnel while they are on inactive duty training authorized
by written orders which are voluntarily accepted by them which orders
specify that they are subject to this code;

(4) Retired personnel of a regular component of the armed forces who
are entitled to receive pay;

- (B) Retired personnel of a reserve component who are receiving hospitali-
zation from an armed force;

(6) Members of the Fleet Reserve and Fleet Marine Corps Reserve;

(7) All persons in custody of the armed forces serving a sentence imposed
by a court-martial;

(8) Personnel of the Coast and Geodetic Survey, Public Health Service,
and other organizations, when assigned to and serving with the Armed
Forces of the United States;

(9) Prisoners of war in custody of the armed forces;

(10) In time of war, all persons serving with or accompanying an armed
force in the field;

(11) All persons serving with, employed by, or accompanying the armed
forces without the continental limits of the United States and the following
territories: That part of Alaska east of longitude 172° west, the Canal Zone,
the main group of the Hawaiian Islands, Puerto Rico, and the Virgin Islands;

(12) All persons within an area leased by the United States which is
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under the control of the Secretary of a Department and which is without the
continental limits of the United States, and the following Territories: That
part of Alaska east of longitude 172° west, the Canal Zone, the main group
of Hawaiian Islands, Puerto Rico, and the Virgin Islands.

ART. 8. Jurisdiction to try certain personnel.

(a) Subject to the provisions of article 43, any person charged with
having committed an offense against this code, punishable by confinement
of 5 years or more and for which the United States or any State or
Territory thereof or of the District of Columbia, while in a status in which
he was subject to the code, shall not be relieved from amenability to trial
by courts-martial by reason of termination of said status.

(b) All persons discharged from the armed forces subsequently charged
with having fraudulently obtained said discharge shall after apprehension
be subject to trial by court-martial on said charge and shall be subject to
this code while in the custody of the armed forces for such trial. Upon
conviction of said charge, they shall be subject to trial by court-martial for
all offenses under this code committed prior to the fradulent discharge.

(¢) Any person who has deserted from the armed forces shall not be
relieved from amenability to the jurisdiction of this code by virtue of a
separation from any subsequent period of service.

ART. 4. Dismissed officer’s right to trial by court-martial:

(a) When any officer, dismissed by order of the President, makes a
written application for trial by court-martial, setting forth, under oath,
that he has been wrongfully dismissed, the President, as soon as practicable,
shall convene a general court-martial to try such officer on the charges on
which he was dismissed. A court-martial so convened shall have jurisdic-
tion to try the dismissed officer on such charges, and he shall be held to
have waived the right to plead any statute of limitations applicable to any
offense with which he is charged. The court-martial may, as part of its
sentence, adjudge the affirmance of the dismissal, but if the court-martial
acquits the accused or if the sentence adjudged, as finally approved or
affirmed, does not include dismissal or death, the Secretary of the Depart-
ment shall substitute for the dismissal ordered by the President a form of
discharge authorized for administrative issuance.

(b) If the President fails to convene a general court-martial within 6
months from the presentation of an application for trial under this article,
.the Secretary of the Department shall substitute for the dismissal ordered
by the President a form of discharge authorized for administrative issu-
ance.

(¢) Where a discharge is substituted for a dismissal under the authority
of this article, the President alone may reappoint the officer to such
commissioned rank and precedence as in the opinion of the President such
former officer would have attained had he not been dismissed. The re-
appointment of such a former officer shall be without regard to position
vacancy and shall affect the promotion status of other officers only
insofar as the President may direct. AH time between the dismissal and
such reappointment shall be considered as actual service for all purposes,
including the right to receive pay and allowances.
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(d) When an officer is discharged from any armed force by adminis-
trative action or is dropped from the rolls by order of the President, there
shall not be a right to trial under this article.

ART. 5. Territorial applicability of the code.
This code shall be applicable in all places.
ART. 6. Judge advocates and legal officers.

(a) The assignment for duty of all judge advocates of the Army and
Air Force and law specialists of the Navy and Coast Guard shall be made
upon the recommendation of the Judge Advocate General of the armed
force of which they are members. The Judge Advocate General or senior
members of his staff shall make frequent inspections in the field in super-
vision of the administration of military justice.

(b) Convening authorities shall at all times communicate directly with

" their staff judge advocates or legal officers in matters relating to the

admisistration of military justice; and the staff judge advocate or legal

officer of any command is authorized to communicate directly with the

staff judge advocate or legal officer of a superior or subordinate command,
or with The Judge Advocate General.

(¢) No person who has acted as member, law officer, trial counsel, assis-
tant trial counsel, defense counsel, assistant defense counsel, or investi-
gating officer in any case shall subsequently act as a staff judge advocate
or legal officer to any reviewing authority upon the same case.

PART II — APPREHENSION AND RESTRAINT

Article

7. Apprehension.

8. Apprehension of deserters.

9. Imposition of restraint.

10. Restraint of persons charged with offenses.
11. Reports and receiving of prisoners.

12. Confinement with enemy prisoners prohibited.
13. Punishment prohibited before trial.

14. Delivery of offenders to civil authorities.

ART. 7. Apprehension.
(a) Apprehension is the taking into custody of a person.

(b) Any person authorized under regulations governing the armed forces
to apprehend persons subject to this code may do so upon reasonable belief
that an offense has been committed and that the person apprehended com-
mitted it.

(e) All officers, warrant officers, petty officers, and noncommissioned
officers shall have authority to quell all quarrels, frays, and disorders
among persons subject to this code and to apprehend persons subject to this
code who take part in the same.

ART. 8. Apprehension of deserters.

It shall be lawful for any civil officer having authority to apprehend
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offenders under the laws of the United States or of any State, District,
Territory, or possession of the United States summarily to apprehend a
deserter from the armed forces of the United States and deliver him into
the custody of the armed forces of the United States.

ART. 9. Imposition of restraint.

(a) Arrest is the restraint of a person by an order directing him to remain
within certain specified limits not imposed as a punishment for an offense.
Confinement is the physical restraint of a person.

(b) An enlisted person may be ordered into arrest or confinement by any
officer by an order, oral or written, delivered in person or through other
persons subject to this code. A commanding officer may authorize warrant
officers, petty officers, or noncommissioned officers to order enlisted
persons of his command or subject to his authority into arrest or confine-

ment.

(¢) An officer, a warrant officer, or a civilian subject to this code may
be ordered into arrest or confinement only by a commanding officer to
whose authority he is subject, by an order, oral or written, delivered in
person or by another officer. The authority to order such persons into
arrest or confinement may not be delegated.

(d) No person shall be'ordered into arrest or confinement except for
probable cause.

(e) Nothing in this article shall be construed to limit the authority of
persons authorized to apprehend offenders to secure the custody of an
alleged of{:‘ender until proper authority may be notified.

ART. 10. Restraint of persons charged with offenses.

Any person subject to this code charged with an offense under this code
shall be ordered into arrest or confinement, as circumstances may require;
but when charged only with an offense normally tried by a summary court-
martial, such person shall not ordinarily be placed in confinement. When
any person subject to this code is placed in arrest or confinement prior to
trial, immediate steps shall be taken to inform him of the specific wrong
of which he is accused and to try him or to dismiss the charges and release
him.

ART. 11. Reports and recei\.zing of prisoners.

(a) No provost marshal, commander of a guard, or master at arms shall
refuse to receive or keep any prisoner committed to his charge by an
officer of the armed forces; when the committing officer furnishes a state-
ment, signed by him, of the offense charged against the prisoner.

(b) Every commander of a guard or master at arms to whose charge a
prisoner is committed shall, within 24 hours after such commitment or as
soon as he is relieved from guard, report to the commanding officer the
name of such prisoner, the offense charged against him, and the name of
the person who ordered or authorized the commitment.

ART. 12. Confinement with enemy prisoners prohibited.

No member of the armed forces of the United States shall be placed in
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confinement in immediate association with enemy prisoners or other
foreign nationals not members of the armed forces of the United States.

ART. 13. Punishment prohibited before trial.
&

Subject to the provisions of Article 57, no person, while being held for
trial or the results of trial, shall be subjected to punishment or penalty
other than arrest or confinement upon the charges pending against him,
nor shall the arrest or confinement imposed upon him be any more rigorous
than the circumstances require to insure his presence, but he may be
subjected to punishment during such period for minor infractions of
discipline.

ART. 14. Delivery of offenders to civil authorities.

(a) Under such regulations as the Secretary of the Department may
prescribe, a member of the armed forces accused of an offense against civil
authority may be delivered, upon request, to the civil authority for trial.

(b) When delivery under this article is made to any civil authority of a
person undergoing sentence of a court-martial, such delivery, if followed
by conviction in a civil tribunal, shall be held to interrupt the execution of
the sentence of the court-martial, and the offender after having answered
to the civil authorities for his offense shall, upon the request of competent
military authority, be returned to military custody for the completion of
the said court-martial sentence,

PART III — NON-JUDICIAL PUNISHMENT
ART. 15. Commanding Officer’s non-judicial punishment.

(a) Under such regulations as the President may prescribe, any com-
manding officer may, in addition to or in lieu of admonition or reprimand,
impose one of the following disciplinary punishments for minor offenses
without the intervention of a court-martial—

(1) Upon officers and warrant officers of his command:

(A) withholding of privileges for a period not to exceed two con-
secutive weeks; or

(B) restriction to certain specified limits, with or without suspen-
sion from duty, for a period not to exceed two consecutive weeks; or

(C) if imposed by an officer exercising general court-martial juris-
diction, forfeiture of mot to exceed one-half of his pay per month
for a period not exceeding 1 month.

(2

~

upon other military personnel of his command:

(A) withholding of privileges for a period not to exceed two con-
secutive weeks; or

(B) restriction to certain specified limits, with or without sus-
pension from duty, for a period not to exceed two consecutive week’s
or

(C) extra duties for a period not to exceed two consecutive weeks,
and not to exceed 2 hours per day, holidays included; or
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(D) reduction to next inferior grade if the grade from which de-
moted was established by the command or an equivalent or lower
command; or

(E) if imposed upon a person attached to or embarked in a vessel,
confinement for a period not to exceed seven consecutive days; or
(F) if imposed upon a person attached to or embarked in a vessel,
confined on bread and water or diminished rations for a period not
to exceed five consecutive days.

(b) The Secretary of a Department may, by regulation, place limitations
on the powers granted by this article with respect to the kind and amount
of punishment authorized, the categories of commanding officers authorized
to exercise such powers, and the applicability of this article to an accused
who demands trial by court-martial.

(e) An officer in charge may, for minor offenses, impose on enlisted

persons assigned to the unit of which he is in charge, such of the punish-
ments authorized to be imposed by commanding officers as the Secretary

" of the Department may by regulations specifically prescribe, as provided in

subdivision (a) and (b).

(d) A person punished under authority of this article who deems his
punishment unjust or disproportionate to the offense may, through the
proper channel, appeal to the next superior authority. The appeal shall be
promptly forwarded and decided, but the person punished may in the mean-
time be required to undergo the punishment adjudged. The officer who
imposes the punishment, his suceessor in command, and superior authority
shall have power to suspend, set aside, or remit any part or amount of the
punishment and to restore all rights, privileges, and property affected.

(e) The imposition and enforcement of disciplinary punishment under
authority of this article for any act or omission shall not be a bar to trial
by court-martial for a serious crime or offense growing out cf the same
act or omission, and not properly punishable under this article; but the
fact that a disciplinary punshment has been enforced may be shown by
the accused upon trial, and when so shown shall be considered in determin-
ing the measure of punishment to be adjudged in the event of a finding
of guilty.

PART IV — COURTS-MARTIAL JURISDICTION
Article
16. Courts-martial classified.
17. Jurisdiction of courts-martial in general.
18, Jurisdiction of general courts-martial.
19. Jurisdiction of special courts-martial.
20, Jurisdiction of summary courts-martial.
21, Jurisdiction of courts-martial not exclusive.

ART, 16, Courts-martial classified.

There shall be three kinds of courts-martial in each of the armed forces,
namely: ) ~ .
(1) General courts-martial, which shall consist of a law officer and

any number of members not less than five;
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(2) Special courts-martial, which shall consist of any number of members
not less than three; and

(3) Summary courts-martial which shall consist of one officer.
ART. 17. Jurisdiction of courts-martial in general.

(a) Each armed force shall have court-martial jurisdiction over all
persons subject to this code. The exercise of jurisdiction by one armed
force over personnel of another armed force shall be in accordance with
regulations prescribed by the President.

(b) In all cases, departmental review subsequent to that by the officer
with authority to convene a general court-martial for the command which
held the trial, where such review is required under the provisions of this
code, shall be carried out by the armed' force of which the accused is a
member.

ART. 18. Jurisdiction of general courts-martial.

Subject to Article 17, general courts-martial shall have jurisdiction
to try persons subject to this code of any offense made punishable by this
code and may, under such limitations as the President may prescribe, ad-
judge any punishment not forbidden by this code, including the penalty
of death when specifically authorized by this code. General courts-martial
shall also have jurisdiction to try any person who by the law of war is
subject to trial by a military tribunal and may adjudge any punishment
permitted by the law of war.

ART. 19. Jurisdiction of special courts-martial,

Subject to article 17, special courts-martial shall have jurisdiction to
try persons subject to this code of any noncapital offense made punishable
by this code and, under such regulations as the President may prescribe,
for capital offenses. Special courts-martial may, under such limitations
as the President may prescribe, adjudge any punishment not forbidden by
this code except death, dishonorable discharge, dismissal, confinement
in excess of six months, hard labor without confinement in excess of three
months, forfeiture of pay exceeding two-thirds pay per month, or for-
feiture of pay for a period exceeding six months. A bad-conduct discharge
shall not be adjudged unless a complete record of the proceedings and
testimony before the court has been made.

ART. 20. Jurisdiction of summary courts-martial.

Subject to article 17, summary courts-martial shall have jurisdiction to
try persons subject to this code except officers, warrant officers, cadets,
aviation cadets, and midshipmen for any noncapital offense made punish-
able by this code, but no person who objects thereto shall be brought to
trial before a summary court-martial unless he has been permitted to
refuse punishment under article 15. Where such objection is made by
the accused, trial shall be ordered by special or general court-martial, as
may be appropriate, ‘Summary courts-martial may, under such limitations
as the President may prescribe, adjudge any punishment not forbidden
by this code except death, dismissal, dishonorable or bad-conduct discharge,
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confinement in excess of one month, hard labor without confinement in
excess of forty-five days, restriction to certain specified limits in excess
of two months, or forfeiture of pay in excess of two-thirds of one month’s

pay.

ART. 21. Jurisdicition of courts-martial not exclusive.

The provisions of this code conferring jurisdicition upon courts-martial
shall not be construed as depriving military commissions, provost courts,
or other military tribunals of concurrent jurisdiction in respect of offenders
or offenses that by statute or by the law of war may be tried by such
military commissions, provost courts, or other military tribunals.

PART V — APPOINTMENT AND COMPOSITION OF COURTS-MAR-
TIAL

Article

22, Who may convene general courts-martial.

23. Who may convene special courts-martial.

24. Who may convene summary courts-martial.

25. Who may serve on courts-martial.

26. Law officer of a general court-martial.

27, Appointment of trial counsel and defense counsel,
28. Appointment of reporters and interpreters.

29, Absent and additional members.

ART. 22, Who may convene general courts-martial.
(a) General courts-martial may be convened by
(1) the President of the United States;

(2) the Secretary of a Department;

(3) the commanding officer of a Territorial Department, an Army
Group, an Army, an Army Corps, a division, a separate brigade, or a
corresponding unit of the Army;

(4) the Commander in Chief of a Fleet; the commanding officer of a
naval station or larger shore activity of the Navy beyond the continental
limits of the United States;

(5) the commanding officer of an Air Command, an Air Force, an
air divigion or a separate wing of the Air Force;

(6) such other commanding officers as may be designated by the Secre-
tary of a Department; or

(7) any other commanding officer in any of the armed forces when
empowered by the President.

(b) When any such commanding officer is an accuser, the court shall
be convened by superior competent authority, and may in any case be
convened by such authority when deemed desirable by him,
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ART. 23. Who may convene special courts-martial,
(a) Special courts—martial may be convened by —
(1) any person who may convene a general court-martial.

(2) the commanding officer of a district, garrison, fort, camp, station,
Air Force base, auxiliary air field, or other place where members of the
Army, Air Force or Navy are on duty;

(8) the commanding officer of a brigade, regiment, detached battalion,
‘or corresponding unit of the Army;

(4) the commanding officer of a wing, group, or separate squadron of
the Air Force;

(5) the commanding officer of any naval or Coast Guard vessel, ship-
yard, base, or station; or of any marine brigade, regiment or barracks;

(6) the commanding officer of any separate or detached command or
group of detached units of any of the armed forces placed under a single
commander for this purpose; or

(7) the commanding officer or officer in charge of any other command
when empowered by the Secretary of a Department.

(b) When any such officer is an accuser, the court shall be convened by
superior competent authority, and may in any case be convened by such
authority when deemed advisable by him.

ART. 24, Who may convene summary courts-martial.
(a) Summary courts-martial may be convened by—
(1) any person who may convene a general or special court-martial;

(2) the commanding officer of a detached company, or other detachment
of the Army;

(3) the commanding officer of a detached squadron or other detachment
of the Air Force; or

(4) the commanding officer or officer in charge of any. other command
when empowered by the Secretary of a Department.

(b) When but one officer is present with a command or detachment he
shall be summary court-martial of that command or detachment and shall
hear and determine all summary court-martial cases brought before it.
Summary courts-martial may, however, be convened in any case by superior
competent authority when deemed desirable by him.

ART. 25. Who may serve on courts-martial.

(a) Any officer on active duty with the armed forces shall be eligible to
serve on all courts-martial for the trial of any person who may lawfully be
brought before such courts for trial.

(b) Any warrant officer on active duty with the armed forces shall be
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eligible to serve on general and special courts-martial for the trial of any
person, other than an officer, who may lawfully be brought before such
courts for trial,

(¢) (1) Any person on active duty with the armed forces who is not a
member of the same unit as the accused shall be eligible to serve on
general and special courts-martial for the trial of any enlisted person who
may lawfully be brought before such courts for trial, but he shall serve
as a member of a court only if, prior to the convening of such court, the
accused personally has requested in writing that enlisted persons serve on it.
After such a request, no enlisted person shall be tried by a general or
special court-martial the membership of which does not include enlisted
persons in a number comprising at least one-third of the total membership
of the court, unless eligible enlisted persons cannot be obtained on account
of physical conditions or military exigencies. Where such persons cannot
be obtained, the court may be convened and the trial held without them,
but the convening authority shall make a detailed written statement, to be
appended to the record, stating why they could not be obtained.

(2) For the purpose of this article, the word “unit” shall mean any
regularly organized body as defined by the Secretary of the Department,
but in no case shall it be a body larger than a company, a squadron, or a
ship’s crew, or than a body corresponding to one of them.

(d) (1)- When it can be avoided, no person in the armed forces shall be
tried by a court-martial any member of which is junior to him in rank or
grade.

(2) When convening a court-martial, the convening authority shall appoint
as members thereof such persons as, in his opinion are best qualified for
the duty by reason of age, education, training, experience, length of service,
and judicial temperament. No person shall be eligible to sit as a member
of a general or spedihl court-martial when he is the accuser or a witness for
the prosecution or has acted as investigating officer or as counsel in the
same case.

ART. 26. Law officer of a general court-martial.

(a) The authority convening a general court-martial shall appoint as law
officer thereof an officer who is a member of the bar of a Federal court or
of the highest court of a State of the United States and who is certified to
be qualified for such duty by the Judge Advocate General of the armed
force of which he is 2 member. No person shall be eligible to act as law
officer in a case when he is the accuser or a witness for the prosecution or
has acted as investigating officer or as counsel in the same case.

(b) The law officer shall not consult with the members of the court, other
than on the form of the findings as provided in article 89, except in the
presence of the accused, trial counsel, and defense counsel, nor shall he vote
with the members of the court.

ART. 27. Appointment of trial counsel and defense counsel.

(a) For each general and special court-martial the authority convening the
court shall appoint a trial counsel and a defense counsel, together with
such assistanse as he deems necessary or appropriate. No person who
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acted as investigating officer, law officer, or court member in any case
shall act subsequently as trial counsel, assistant trail counsel, or unless
expressly requested by the accused, as defense counsel or assistant defense
counsel in the same case. No person who has acted for the prosecution shall
act subsequently in the same case for the defense, nor shall any person
who has acted for the defense act subsequently in the same case for the
prosecution.

(b) Any person who is appointed as trial counsel or defense counsel in
the case of a general court-martial—

(1) shall be a judge advocate of the Army or the Air Force, or a law
specialist of the Navy or Coast Guard, who is a graduate of an accredited
law school or is a member of a bar of a Federal court or of the highest
court of a State; or shall be a person who is a member of the bar of a
Federal court or of the highest court of a State; and

(2) shall be certified as competent to perform such duties by the Judge
Advocate General of the armed force of which he is a member.

(¢) In the case of a special court-martial—

(1) if the trial counsel is certified as competent to act as counsel before
a general court-martial by the Judge Advocate General of the armed force
of which he is a member, the defense counsel appointed by the convening
authority shall be a person similarly certified; and

(2) if the trial counsel is a judge advocate, or a law specialist, or a
member of the bar of a Federal court or the highest court of a State, the
defense counsel appointed by the convening authority shall be one of the
foregoing.

ART. 28. Appointment of reporters and interpreters.

Under such regulations as the Secretary of the Department may prescribe,
the convening authority of a court-martial or military commission or a court
of inquiry shall have power to appoint a reporter, who shall record the
proceedings of and testimony taken before such court or commission, Under
like regulations the convening authority of a court martial, military com-
mjssion, or court of inquiry may appoint an interpreter who shall interpret
for the court or commission,

© ART. 29. Absent and additional members.

(2) No members of a general or special court-martial shall be absent or
excused after the accused has been arraigned except for physical disability
or as a result of a challenge or by order of the convening authority for
good cause.

(b) Whenever a general court martial is reduced below 5 members, the
trial shall not proceed unless the convening authority appoints new members
sufficient in number to provide not less than 5 members. When such new
members have been sworn, the trial may proceed after the recorded testimony
of each witness previously examined has been read to the court in the
presence of the law officer, the accused, and counsel.

(¢) Whenever a special court martial is reduced below 3 members, the
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trial shall not proceed unless the convening authority appoints new members
sufficient in number to provide not less than 3 members. When such new
members have been sworn, the trial shall proceed as if no evidence had
previously been introduced, unless a verbatim record of the testimony of
previously examined witnesses or a stipulation thereof is read to the court
in the presence of the accused and counsel,

PART VI — PRETRIAL PROCEDURE

Article

30. Charges and specifications.

31, Compulsory self-incrimination prohibited.

32, Investigation.

33, Forwarding of charges.

34, Advice of staff judge advocate and reference for trial.
35. Service of charges.

ART. 380. Charges and specifications.

(a) Charges and specifications shall be signed by a person subject to
this code under oath before an officer of the armed forces authorized to
administer oaths and shall state—

(1) that the signer has personal knowledge of, or has investigated, the
matters set forth therein; and

(2) that the same are true in fact to the best of his knowledge and belief.

(b) Upon the preferring of charges, the proper authority shall take im-
mediate steps to determine what disposition should be made thereof in the
interest of justice and discipline, and the person accused shall be informed
of the charges against him as soon as practicable.

ART. 31. Compulsory self-incrimination prohibited.

(a) No person subject to this code shall compel any person to ineriminate
himself or to answer any question the answer to which may tend to
incriminate him.

(b) No person subject to this code shall interrogate, or request any
statement from, an accused or a person suspected of an offense without first
informing him of the nature of the accusation and advising him that he does

“ not have to make any statement regarding the offense of which he is

accused or suspected and that any statement made by him may be used as
evidence against him in a trial by court-martial.

(c) No person subject to this code shall compel any person to make a
statement or produce evidence before any military tribunal if the statement
or evidence is not material to the issue and may tend to degrade him.

(d) No statement obtained from any person in violation of this article
or by any unlawful inducement shall be received in evidence against him
in atrial by court-martial.

ART. 32. Investigation.

(a) No charge or specification shall be referred to a general court martial
for trial until a thorough and impartial investigation of all the matters
set forth therein has been made. This investigation shall include inquiries
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as to the truth of the matter set forth in the charges, form of charges, and
the disposition which should be made of the case in the interest of justice
and discipline. . :

"(b) The accused shall be advised of the charges against him and of his
right to be represented at such investigation by counsel. Upon his own
request he shall be represented by civilian counsel if provided by him, or
military counsel of his own selection if such counsel be reasonably available,
or by counsel appointed by the officer exercising general court-martial
jurisdiction over the command. At such investigation full opportunity shall
be given to the accused to cross-examine witnesses against him if they are
available and to present anything he may desire in his own behalf, either
in defense or mitigation, and the investigating officer shall examine available
witnesses requested by the accused. If the charges are forwarded after such
investigation, they shall be accompanied by a statement of the substance of
the testimony taken on both sides and a copy thereof shall be given to the
accused.

(c) If an investigation of the subject matter of an offense has been con-
ducted prior to the time the accused is charged with the offense, and if the
accused was present at such investigation and afforded the opportunities for
representation, cross-examination, and presentation preseribed in subdivision
(b) of this article, no further investigation of that charge is necessary under
this article unless it is demanded by the accused after he is informed of the
charge. A demand for further investigation entitles the accused to recall
witnesses for further cross-examination and to offer any new evidence in
his own behalf.

(d) The requirements of this article shall be binding on all persons ad-
ministering this code, but failure to follow them in any case shall not
constitute jurisdictional error.

ART. 33. Forwarding of charges.

‘When a person is held for trial by general court martial, the commanding
officer shall, within 8 days after the accused is ordered into arrest or con-
finement if practicable, forward the charges, together with the investigation
and allied papers, to the officer exercising general court martial jurisdiction.
If the same is not practicable, he shall report to such officer the reason
for delay.

ART. 34. Advice of staff judge advocate and reference for trial.

(a) Before directing the trial of any charge by general court martial,
the convening authority shall refer it to his staff judge advocate or legal
officer for consideration and advice. The convening authority shall not
refer a charge to a general court martial for trial unless he has found that
the charge alleges an offense under this code and is warranted by evidence
indicated in the report of investigation.

‘(b) If the charges or specifications are not formally correct or do not
conform to the substance of the evidence contained in the report of the
investigating officer, formal corrections and such changes in the charges
and specifications as are needed to make them conform to the evidence
may be made.
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ART. 35. Service of charges.

The trial counsel to whom court-martial charges are referred for trial shall
cause to be served upon the accused a copy of the charges upon which trial
ijs to be had. In time of peace no person shall, against his objection, be
prought to trial before a general court martial within a period of 5 days
subsequent to the service of charges upon him, or before a special court
martial within a period of 3 days subsequent to the service of charges
upon him. '

PART VII — TRIAL PROCEDURE

Article

36, President may prescribe rules.

37, Unlawfully influencing action of court.

38, Duties of trial counsel and defense counsel.
39, Sessions.

40. Continuances.

41. Challenges.

42. Oaths.

43. Statute of limitations.

44. Former jeopardy.

45. Pleas of the accused.

46. Opportunity to obtain witnesses and other evidence.
417. Refusal to appear or testify.

48. Contempts.

49. Depositions.

50, Admissibility of records of courts of inquiry.
51. Voting and rulings.

52. Number of votes required.

53. Court to announce action.

54. Record of trial.

ART. 36. President may prescribe rules.

(a) The procedure, including modes of proof, in cases before courts
martial, courts of inquiry, military commissions, and other military tribunals
may be prescribed by the President by regulations which shall, so far as he
deems practicable, apply the principles of law and the rules of evidence
generally recognized in the trial of criminal cases in the United States
district courts, but which shall not be contrary to or inconsistent with this
code.

(b) All rules and regulations made in pursuance of this article shall be
uniform insofar as practicable and shall be reported to the Congress.

ART. 37. Unlawfully influencing action of court.

No authority convening a general, special, or summary court martial, nor
any other commanding officer, shall censure, reprimand, or admonish such
court or any member, law officer, or counsel thereof, with respect to any
other exercise of its or his functions in the conduct of the proceedings.
No person subject to this code shall attempt to coerce or, by any unauthor-
ized means, influence the action of a court martial or any other military
tribunal or any member thereof, in reaching the findings or sentence in any
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case, or the action of any convening, approving, or reviewing authority with"

respect to his judicial acts.
ART. 38. Duties of trial counsel and defense counsel.

(a) The trial counsel of a general or special court martial shall prosecute
in the name of the United States, and shall, under the direction of the court,
prepare the record of the proceedings.

(b) The accused shall have the right to be represented in his defense
before a general or special court martial by civilian counsel if provided by

BAH

him, or by military counsel of his own selection if reasonably available, or -

by the defense counsel duly appointed pursuant to article 27. Should the
accused have counsel of his own selection, the duly appointed defense coun-
sel, and assistant defense counsel, if any, shall, if the accused so desires,
act as his associate counsel; otherwise they shall be excused by the president
of the court.

(¢) In every court-martial proceeding the defense counsel may, in the
event of conviction, forward for attachment to the record of proceedings a
brief of such matters as he feels should be considered in behalf of the

accused on review, including any objection to the contents of the record -

which he may deem appropriate.

(d) An assistant trial counsel of a general court-martial may, under
the directions of the trial counsel, or when he is qualified to be a trial
counsel as required by article 27, perform any duty imposed by law, regu-
lation, or the custom of the service upon the trial counsel of the court.
An assistant trial counsel of a special court-martial may perform any
duty of the trial counsel.

(e) An assistant defense counsel of a general or special court-martial -

may, under the direction of the defense counsel, or when he is qualified to
be the defense counsel as required by article 27, perform any duty imposed
by law, regulation or the custom of the service upon counsel for the accused.

ART. 39. Sessions.

Whenever a general or special court-martial is to deliberate or vote, only
the members of the court shall be present. After a general court-martial
has finally voted on the findings, the court may request the law officer and
the reporter to appear before the court to put the findings in proper form,
and such proceedings shall be on the record. All other proceedings, including
any other consultation of the court with counsel or the law officer shall be

made a part of the record and be in the presence of the accused; the defense ~

counsel, the trial counsel, and in general court-martial cases, the law officer.
ART. 40. Continuances.

A court-martial may, for reasonable cause, grant a continuance to any
party for such time and often as may appear to be just.

ART. 41. Challenges.

(a) Members of a general or special court-martial and the law officer of .

2. general court-martial may be challenged by the accused or the trial counsel
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‘for cause stated to the court. The court shall determine the relevancy and

validity of challenges for cause, and shall not receive a challenge to more
than one person at a time. Challenges by the trial counsel shall ordinarily
be presented and decided before those by the accused are offered.

(b) Each accused and trial counsel shall be entitled to one peremptory
challenge, but the law officer shall not be challenged except for cause.

ART. 42. Oaths.

(a) The law cfficer, all interpreters, and, in general and special courts-
martial, the members, the trial counsel, assistant trial counsel, the defense
counsel, assistant defense counsel, and the reporter shall take an oath or
affirmation in the presence of the accused to perform their duties faithfully.

(b) All witnesses before courts-martial shall be examined on oath or af—
firmation.

ART. 43. Statute of limitations.

(a) A person charged with desertion or absence without leave in time of
war, or with aiding the enemy, mutiny, or murder, may be tried and punished
at any time without limitation.

(b) Except as otherwise provided in this article, a person charged with
desertion in time of peace or any of the offenses punishable under articles
119 through 132, inclusive, shall not be liable to be tried by court-martial
if the offense was committed more than 3 years before the receipt of sworn
charges and specifications by an officer exercising summary court-martial
jurisdiction over the command.

(c) Except as otherwise provided in this article, a person charged with
any offense shall not be liable to be tried by court-martial or punished under
article 15 if the offense was committed more than 2 years before the receipt
of sworn charges and specifications by an officer exercising summary court-
martial jurisdiction over the command or before the imposition of punish-
ment under article 15.

(d) Periods in which the accused was absent from territory in which the
United States has the authority to apprehend him, or in the custody of civil
authorities, or in the hands of the enemy, shall be excluded in computing
the period of limitation prescribed in this article.

(e) In the case of any offense the trial of which in time of war is certified
to the President by the Secretary of the Department to be detrimental to
the prosecution of the war or inimical to the national security, the period
of limitation prescribed in this article shall be extended to 6 months after
the termination of hostilities as proclaimed by the President or by a joint
resolution of Congress. ,

(f) When the United States is at war, the running of any statute of
limitations applicable to any offense—

(1) involving fraud or attempted fraud against the United States or any

agency thereof in any manner, whether by conspiracy or not; or

(2) committed in connection with the acquisition, care, handling, custody,
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control or disposition of any real or personal property of the United States;
or

(3) committed in connection with the negotiation, procurement, award,
performance, payment for, interim financing, cancellation, or other termina-
tion or settlement, of any contract, subcontract or purchase order which is
connected with or related to the prosecution of the war, or with any dispo-
sition of termination inventory by any war contractor or Government agency;
shall be suspended until 3 years after the termination of hostilities as pro-
claimed by the President or by a joint resolution of Congress.

ART. 44. Former jeopardy.

No person shall, without his consent, be tried a second time for the same
offense; but no proceeding in which an accused has been found guilty by
a court-martial upon any charge or specification shall be held to be a trial
in the sense of this article until the finding of guilty has become final after
review of the case has been fully completed.

ART. 45. Pleas of the accused.

(a) If an accused arraigned before a court-martial makes any irregular
pleading, or after a plea of guilty sets up a matter inconsistent with the
plea, or if it appears that he has entered the plea of guilty improvidently or
through lack of understanding of its meaning and effect, or if he fails or
refuses to plead, a plea of not guilty shall be entered in the record, and the
court shall proceed as though he had pleaded not guilty.

(b) A plea of guilty by the accused shall not be received to an offense
for which the death penalty may be adjudged.

ART. 46. Opportunity to obtain witnesses and other evidence.

The trial counsel, defense counsel, and the court-martial shall have equal
opportunity to obtain witnesses and other evidence in accordance with such
regulations as the President may prescribe. Process issued in court-martial
cases to compel witnesses to appear and testify and to compel the production
of other evidence shall be similar to that which courts of the United States
having criminal jurisdiction may lawfully issue and shall run to any part
of the United States, its Territories, and possessions.

ART. 47. Refusal to appear or testify.
(a) Every person not subject to this code who—

(1) has been duly supoenaed to appear as a witness before any court
martial, military commission, court of inquiry, or any other military court
or board, or before any military or civil officer designated to take a deposi-
tion to be read in evidence before such court, commission or board; and

(2) has been duly paid or tendered the fees and mileage of a witness at
the rates allowed to witnesses attending the courts of the United States; and

(3) willfully neglects or refuses to appear, or refuses to qualify as
a witness or to testify or to produce any evidence which such person may
have been legally subpoenaed to produce; shall be deemed guilty of an
offense against the United States.
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(b) Any person who commits an offense denounced by this article shall
pe tried on information in a United States district court or in a court of
original criminal jurisdiction in any of the territorial possessions of the
United States, and jurisdiction is hereby conferred upon such courts for
such purpose. Upon conviction, such persons shall be punished by a fine
of not more than $500 or imprisonment for a period not exceeding 6 months,
or both. .

(¢) It shall be the duty of the United States district attorney or the
officer prosecuting for the Government in any such court of original eriminal
jurisdiction, upon the certification of the facts to him by the military court,
commission, court of inquiry, or board, to file an information against and
prosecute any person violating this article,

(d) The fees and mileage of witnesses shall be advanced or paid out of
the appropriations for the compensation of witnesses.

ART. 48. Contempts. R

A court-martial, provost court, or military commission may punish for
contempt any person who uses any menacing words, signs, or gestures in
its presence, or who disturbs its proceedings by any riot or disorder. Such
punishment shall not exceed confinement for 30 days or a fine of $100
or both.

ART. 49. Depositions.

(a) At any time after charges have been signed as provided in article 30,
any party may take oral or written depositions unless an authority compe
tent to convene a court-martial for the trial of such charges forbids it for
good cause. If a deposition is to be taken before charges are referred for
trial, such an authority may designate officers to represent the prosecution
 and the defense and may authorize such officers to take the depositions of
any witness.

(b) The party at whose instance a deposition is to be taken shall give to
every other party reasonable written notice of the time and place for taking
the deposition.

(¢) Depositions may be taken before and authenticated by any military or
civil officer authorized by the laws of the United States or by the laws of
the place where the deposition is taken to administer oaths.

(d) A duly authenticated deposition taken upon reasonable nctice to the
other party, so far as otherwise admissible under the rules of evidence, may
be read in evidence before any military court or commission in any case
not capital, or in any proceeding before a court of inquiry or military board,
if it appears—

(1) that the witness resides or is beyond the State, Territory, or District
in which the court, commission, or board is ordered to sit or beyond the
distance of 100 miles from the place of trial or hearing; or

(2) that the witness by reason of death, age, sickness, bodily infirmity,
imprisonment, military necessity, nonamenability to process, or other rea-
sonable cause is unable or refuses to appear and testify in person at the
place of trial or hearing; or 53



(3) that the present whereabouts of the witness is unknown.

(e) Subject to the requirements of subdivision (d) of this article, testi-
mony by deposition may be adduced by the defense in capital cases.

(f) Subject to the requirements of subdivision (d) of this article, a depo-
sition may be read in evidence in any case in which the death penally is
authorized by law but is not mandatory, whenever the convening authority
shall have directed that the case be treated as not capital, and in such a
case a sentence of death may not be adjudged by the court-martial.

ART. 50, Admissibility of records of courts of inquiry,

(a) In any case not capital and not extending to the dismissal of an
officer, the sworn testimony, contained in the duly authenticated record of
proceedings of a court of inquiry, of a person whose oral testimony cannot
be obtained, may, if otherwise admissible under the rules of evidence, be read
in evidence by any party before a court-martial or military commission if
the accused was a party and was accorded the rights of an accused when
before the court of inquiry and if the same issue was involved or if the
accused consents to the introduction of such evidence.

(b) Such testimony may be read in evidence only by the defense in capital
cases or cases extending to the dismisal of an officer.

(¢) Such testimony may also be read in evidence before a court of inquiry
or a military board.

ART, 51, Voting and rulings.

(2) Voting by members of a general or special court-martial upon ques-
tions of challenge, on the findings, and on the sentence shall be by secret
written ballot, The junior member of the court shall in each case count the
votes, which count shall be checked by the president, who shall forthwith
announce the result of the ballot to the members of the court.

(b) The law officer of a general court-martial and the president of a
special court martial shall rule upon interlocutory questions, other than
challenge, arising during the proceedings. Any such ruling made by the law
officer of 2 general court-martial upon any interlocutory question other than
a motion for a finding of not guilty, or the question of accused’s sanity,
shall be final and shall constitute the ruling of the court; but the law officer
may change any such ruling at any time during the trial. Unless such
ruling be final, if any member objects thereto, the court shall be cleared
and closed and the question decided by a vote as provided in article 42,
viva voce, beginning with the junior in rank.

(¢) Before a vote is taken on the findings, the law officer of a general
court-martial and the president of a special court-martial shall, in the
presence of the accused and counsel, instruct the court as to the elements
of the offense and charge the court—

(1) that the accused must be presumed to be innocent until his guilt is
established by legal and competent evidence beyond reasonable doubt;

(2) that in the case being considered, if there is a reasonable doubt as
to the guilt of the accused, the doubt shall be resolved in favor of the
accused and he shall be acquitted;
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(3) that if there is a reasonable doubt as to the degree of guilt, the find-
ing must be in a lower degree as to which there is no such doubt and

(4) that the burden of proof to establish the guilt of the accused beyond
reasonable doubt is upon the Government.

ART. 52. Number of votes required.

(a2) (1) No person shall be convicted of an offense for which the death
penalty is made mandatory by law, except by the concurrence of all the
members of the court-martial present at the time the vote is taken.

(2) No person shall be convicted of any other offense, except by the
concurrence of two-thirds of the members present at the time the vote is
taken.

(b) (1) No person shall be sentenced to suffer death, except by the con-
currence of all the members of the court-martial present at the time the
vote is taken and for an offense in this code made expressly punishable by
death.

(2) No person shall be sentenced to life imprisonment or to confinement
in excess of 10 years, except by the concurrence of three-fourths of the
members present at the time the vote is taken.

(8) All other sentences shall be determined by the concurrence of two-
thirds of the members present at the time the vote is taken.

(e¢) All other questions to be decided by the members of a general or
special court-martial shall be determined by a majority vote. A tie vote
on a challenge shall disqualify the member challenged. A tie vote on a
motion for a finding of not guilty or on a motion relating to the question
of the accused’s sanity shall be a determination against the accused. A tie
vote on any other question shall be a determination in favor of the accused.

ART. 53. Court to announce action.

Every court-martial shall announce its findings and sentence to the
parties as soon as determined.

ART. 54. Record of trial.

(a) Each general court-martial shall keep a separate record of the pro-
ceedings of the trial of each case brought before it, and such record shall be
authenticated by the signature of the president and the law officer. In case
the record cannot be authenticated by either the president or the law officer,
by reason of death, disability, or absence of such officer, it shall be signed
by 2 member in lieu of him. If both the president and the law officer are
unavailable for such reasons, the record shall be authenticated by two
members.

(b) Each special and summary court-martial shall keep a separate record
of the proceedings in each case, which record shall contain such matter and
be authenticated in such manner as may be required by regulations which
the President may prescribe.

(¢) A copy of the record of the proceedings of each general and special
court-martial shall be given to the accused as soon as authenticated.
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PART VIII — SENTENCES

Article

55. Cruel and unusual punishments prohibited.
56. Maximum limits.

57. Effective date of sentences.

58. Execution of confinement.

ART. 55. Cruel and unusual punishments prohibited.

Punishment by flogging, or by branding, marking, or tattooing on the
body, or any other cruel or unusual punishment, shall not be adjudged by
any court-martial or inflicted upon any person subject to this code. The
use of irons, single or double, except for the purpose of safe custody, is
prohibited.

ART. 56. Maximum limits.

The punishment which a court-martial may direct for an offense shall
not exceed such limits as the President may prescribe for that offense.

ART, 57. Effective date of sentences.

(a) Whenever a sentence of a court-martial as lawfully adjudged and
approved includes a forteiture of pay or allowances in addition to confine-
ment not suspended, the forfeiture may apply to pay or allowances becoming
due on or after the date such sentence is appreved by the convening authori-
ty. No forfeiture shall extend to any pay or allowances accrued before such
date.

(b) Any period of confinement not suspended included in a sentence of a
court-martial shall begin to run from the date the sentence is adjudged by
the court-martial.

(¢) All other sentences of courts-martial shall become effective on the
date ordered executed.

ART. 58. Execution of confinement.

(a) Under such instructions as the Department concerned may prescribe,
any sentence of confinement adjudged by a court-martial or other military
tribunal, whether or not such sentence includes discharge or dismissal, and
whether or not such discharge or dismissal has been executed, may be
carried into execution by confinement in any place of confinement under
the control of any of the armed forces, or in any penal or correctional insti-
tution under the control of the United States, or which the United States
may be allowed to use; and persons so confined in a penal or correctional
institution not under the control of one of the armed forces shall be subject
to the same discipline and treatment as persons confined or committed by
the courts of the United States or of the State, Territory, District, or place
in which the institution is situated.

(b) The omission of the words* “hard labor” in any sentence of a court-
martial adjudging confinement shall not be construed as depriving the
authority executing such sentence of the power to require hard labor as a
part of the punishment.
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PART IX — REVIEW OF COURTS-MARTIAL

Article

59. Error of law; lesser included offense.

60. Initial action on the record.

¢1. Same—General court-martial records.

62. Reconsideration and revision.

63. Rehearings.

¢4. Approval by the convening authority.

65. Disposition of records after review by the convenmg authority.
66. Review by the board of review.

¢7. Review by the Court of Military Appeals.

¢8. Branch offices.

69. Review in the office of The Judge Advocate General.
70. Appellate counsel.

71. Execution of sentence; suspension of sentence.

72. Vacation of suspension.

73. Petition for a new trial.

74, Remission and suspension.

75. Restoration.

76. Finality of court-martial judgements.

ART. 59 Error of law; lesser included offense.

(a) A finding or sentence of a court-martial shall not be held incorrect
on the ground of an error of law unless the error materially prejudices the
substantial rights of the accused.

(b) Any reviewing authority with the power to approve or affirm a
finding of guilty may approve or affirm, instead, so much of the finding
as includes a lesser included offense.

ART. 60. Initial action on the record.

After every trial by court-martial the record shall be forwarded to the
convening authority, and action thereon may be taken by the officer who
convened the court, and officer commanding for the time being, a successor
in command, or by any officer exercising general court-martial jurisdiction.

ART. 61. Same—General court-martial records.

The convening authority shall refer the record of every general court-
martial to his staff judge advocate or legal officer, who shall submit his
written opinion thereon to the convening authority. If the final action of
the court has resulted in an acquittal of all charges and specifications, the
opinion shall be limited to questions of jurisdiction and shall be forwarded
with the record to The Judge Advocate General of the armed forces of
which the accused is a member.

ART. 62. Reconsideration and revision.

(a) If a specification before a court-martial has been dismissed on motion
and the ruling does not amount to a finding of not guilty, the convening
authority may return the record to the court for reconsideration of the
ruling and any further appropriate action.

57



(b) Where there is an apparent error or omission in the record or where
the record shows improper action by a court-marital with respect to a
finding or sentence which can be rectified without material prejudice to the
substantial rights of the accused, the convening authority may return the
record to the court for appropriate action.

In no case, however, may the record be returned—

(1) for reconsideration of a finding of not guilty or a ruling which
amounts to a finding of not guilty; or

(2) for increasing the severity of the sentence unless the sentence pres-
cribed for the offense is mandatory.

ART. 63. Rehearings.

(a) If the convening authority disapproves the findings and sentence of a
court-martial he may, except where there is lack of sufficient evidence in
the record to support the findings, order a rehearing, in which case he shall
state the reasons for disapproval. If he does not order a rehearing, he shall
dismiss the charges.

(b) Every rehearing shall take place before a court-martial composed of
members not members of the court-martial which first heard the case. Upon
such rehearing the accused shall not be tried for any offense of which he
was found net guilty by the first court-martial, and no sentence in excess
of or more severe than the original sentence shall be imposed unless the
sentence is based upon a finding of guilty of an offense not considered upon
the merits in the original proceedings or unless the sentence prescribed for
the offense is mandatory.

ART. 64. Approval by the convening authority.

In acting on the findings and sentence of a court-martial, the convening
authority shall approve only such findings of guilty, and the sentence or
such part or amount of the sentence, as he finds *correct in law and fact
and as he in his discretion determines should be approved. Unless he
indicates otherwise, approval of the sentence shall constitute approval of
the findings and sentence.

ART. 65. Disposition of records after review by the convening authority.

(a) When the convening authority has taken final action in a general
court-martial case, he shall forward the entire record, including his action
thereon and the opinion or opinions of the staff judge advocate or legal
officer, to the appropriate Judge Advocate General.

(b) Where the sentence of a special court-martial as approved by the
convening authority includes a bad-conduct discharge, whether or not sus-
pended, the record shall be forwarded to the officer exercising general
court-martial jurisdiction over the command to be reviewed in the same
manner as a record of trial by general court-martial or directly to the ap-
propriate Judge Advocate General to be reviewed by a board of review.
If the sentence as approved by an officer exercising general court-martial
jurisdiction includes a bad-conduct discharge, whether or not suspended, the
record shall be forwarded to the appropriate Judge Advocate General to be
reviewed by a board of review.
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(c) All other special and summary court-martial records shall be reviewed
by 2 judge advocate of the Army or Air Force, a law specialist of the Navy,
or a law specialist or lawyer of the Coast Guard or Treasury Department
and shall be transmitted and disposed of as the Secretary of the Department
may prescribe by regulations.

ART. 66. Review by the board of _review.

(a) The Judge Advocate General of each of the armed forces shall con-
gtitute in his office one or more boards of review, each composed of not less
than three officers or civilians, each of whom shall be a member of the bar
of a Federal court or of the highest court of a State of the United States.

(b) The Judge Advocate General shall refer to a board of review the
yecord in every case of trial by court-martial in which the sentence, as
approved, affects a general or flag officer or extends to death, dismissal
of an officer, cadet, or midshipman, dishonorable or bad-conduct discharge,
or confinement for 1 year or more.

(c) In a case referred to it, the board of review shall act only with respect
to the findings and sentence as approved by the convening authority. It
shall affirm only such findings of guilty, and the sentence or such part or
amount of the sentence, as it finds correct in law and fact and determines,
on the basis of the entire record, should be approved. In considering the
record it shall have authority to weigh the evidence, judge the credibility of
witnesses, and determine controverted questions of fact, recognizing that the
trial court saw and heard the witnesses.

(d) If the board of review sets aside the findings and sentence, it may,
except where the setting aside is based on lack of sufficient evidence in the
record to support the findings, order a rehearing. Otherwise it shall order
that the charges be dismissed.

:(e) The Judge Advocate General shall, unless there is to be further action
by the President or the Secretary of the Department or the Judicial Counsel,
instruct the convening authority to take action in accordance with the
decision of the board of review. If the board of review has ordered a re-
hearing but the convening authority finds a rehearing impracticable, he
may dismiss the charges.

(f) The Judge Advocates General of the armed forces shall prescribe
uniform rules of procedure for proceedings in and before boards of review
and shall meet periodically to formulate policies and procedure in regard to
review of court-martial cases in the offices of the Judge Advocates General
and by the boards of review.

ART. 67. Review by the Court of Military Appeals,

(a) There is hereby established in the National Military Establishment
the Court of Military Appeals which shall consist of three judges who shall
be appointed from civilian life by the President, by and with the advice
and consent of the Senate. No person shall be eligible for appointment to
the Court of Military Appeals who is not a member of the bar of a Federal
court or of the highest court of a State. The three judges of the Court
of Military Appeals shall hold office during good behavior and shall receive
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the compensation, allowances, perquisites, and retirement benefits of judges
of the United States Court of Appeals.

(b) Under rules of procedure which it shall prescribe, the Court of Mili-
tary Appeals shall review the record in the following cases:
(1) all cases in which the sentence, as affirmed by a board of
review, affects a general or flag officer or extends to death;

(2) all cases reviewed by a board of review which The Judge
Advocate General orders forwarded to the Court of Military Ap-
peals for review; and

(3) all cases reviewed by a board of review in which, upon petition
of the accused and on good cause shown the Court of Military
Appeals has granted a review.

(c) The accused shall have 30 days from the time he is notified of the
decision of a board of review to petition the Court of Military Appeals for
a grant of review. The court shall act upon such a petition within 30 days

of the receipt thereof.

(d) In any case reviewed by it, the Court of Military Appeals shall act
only with respect to the findings and sentence as approved by the convening
authority and as affirmed or set aside as incorrect in law by the board of
review. In a case which The Judge Advocate General orders forwarded to
the Court of Military Appeals, such action need be taken-only with respect
to the issues raised by him. In a case reviewed upon petition of the accused,
such action need be taken only with respect to issues specified in the grant
of review. The Court of Military Appeals shall take action only with respect
to matters of law.

(e) If the Court of Military Appeals sets aside the findings and sentence
it may, except where the setting aside is based on lack of sufficient evidence
in the record to support the findings, order a rehearing. Otherwise it shall
order that the charges be dismissed.

(f) After it has acted on a case, the Court of Military Appeals may
direct The Judge Advocate General to return the record to the board of
review for further review in accordance with the decision of the. court.
Otherwise, unless there is to be further action by the President, or the
Secretary of the Department, The Judge Advocate General shall instruct
the convening authority to take action in accordance with the decision. If
the court has ordered a rehearing, but the convening authority finds a re-
hearing impracticable, he may dismiss the charges.

(g) The Court of Military Appeals and The Judge Advocates General of
the armed forces shall meet annually to make a comprehensive survey of the
operation of this code and report to the committees on Armed Services of
the Senate and of the House of Representatives and to the Secretary of
Defense and the Secretaries of the Departments the number and status of
pending cases and any recommendations relating to uniformity of sentence
policies, amendments to this code, and any other matters deemed appropriate.

ART. 68. Branch offices.

Whenever the President deems such action necessary, he may direct The
Judge Advocate General to establish a branch office, under an Assistant
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Judge Advocate General with any distant command, and to establish in such
pranch office one or more boards of review. Such Assistant Judge Advocate
General and any such board of review shall be empowered to perform for
that command, under the general supervision of The Judge Advocate
General, the duties which the Judge Advocate General and a board of review
in his office would otherwise be required to perform in respect to all cases
involving sentences not requiring approval by the President.

ART. 69. Review in the office of The Judge Advocate General.

Every record of trial by general court-martial, in which there has been a
finding of guilty and a sentence, the appellate review of which is not other-
wise provided for by article 66, shall be examined in the office of The
Judge Advocate General. If any part of the findings or sentence is found
unsupported in law or if The Judge Advocate General so directs, the record
shall be reviewed by a board of review in accordance with article 66, but
in such event there will be no further review by the Court of Military
Appeals.

ART. 70. Appellate counsel.

(a) The Judge Advocate General shall appoint in his office one or more
officers as appellate Government counsel, and one or more officers as ap-
pellate defense counsel who shall be qualified under the provisions of
Article 27 (b) (1).

(b) It shall be the duty of appellate Government counsel to represent the
United States before the board of review or the Court of Military Appeals
when directed to do so by The Judge Advocate General.

(¢) It shall be the duty of appellate defense counsel to represent the
accused before the board of review or the Court of Military Appeals—

(1) when he is requested to do so by the accused; or
(2) when the United States is represented by counsel; or

(3) when The Judge Advocate General has requested the recon-
sideration of a case before the board of review or has transmitted
a case to the Court of Military Appeals,

(d) The accused shall have the right to be represented before the Court
of Military Appeals or the board of review by civilian counsel if provided
by him.

(e) The appellate counsel shall also perform such other functions in
_ connection with the review of court-martial cases as The Judge Advocate
General shall direct.

ART. 71. Execution of sentence; suspension of sentence.

(a) No court-martial sentence extending to death or involving a general
or flag officer shall be executed until approved by the President. He shall
approve the sentence or such part, amount, or commuted form of the
sentence as he sees fit, and may suspend the execution of the sentence or
any part of the sentence, as approved by him, except a death sentence.
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(b) No sentence extending to the dismissal of an officer, cadet, or mid-
shipman shall be executed until approved by the Secretary of the Depart-
ment, or such Under Secretary or Assistant Secretary as may be designated
by him. He shall approve the sentence or such part, amount, or commuted
form of the sentence as he sees fit, and may suspend the execution of any
part of the sentence as approved by him. In time of war or national emer-
gency he may commute a sentence of dismissal to reduction to any enlisted
grade. A person who is so reduced may be required to serve for the duration
of the war or emergency and 6 months thereafter.

(¢) No sentence which includes, unsuspended, a dishonorable or bad
conduct discharge, or confinement for 1 year or more shall be executed
until affirmed by a board of review and, in cases reviewed by it, the Court
of Military Appeals.

(d) All other court-martial sentences, unless suspended, may be ordered
executed by the convening authority when approved by him. The convening
authority may suspend the execution of any sentence, except a death
sentence.

ART. 72. Vacation of suspension.

(a) Prior to the vacation of the suspension of a special court-martial
sentence which as approved includes a bad-conduct discharge, or of any
general court-martial sentence, the officer having special court-martial
jurisdiction over the probationer shall hold a hearing on the alleged violation
of probation. The probationer shall be represented at such hearing by
counsel if he so desires.

(b) The record of the hearing and the recommendations of the officer
having special court-martial jurisdiction shall be forwarded for action to
the officer exercising general court-martial jurisdiction over the probationer.
If he vacates the suspension, the vacation shall be effective, subject to
applicable restrictions in article 71 (c), to execute any unexecuted portion
of the sentence except a dismissal. The vacation of the suspension of a
dismissal shall not be effective until approved by the Secretary of the
Department.

(¢) The suspension of any ather sentence may be vacated by any authority
competent to convene, for the command in which the accused is serving or
assigned, a court of the kind that imposed the sentence.

ART. 73. Petition for a new trial.

At any time within 1 year after approval by the convening authority of
a court-martial sentence which extends to death, dismissal, dishonorable or
bad-conduct discharge, or confinement for 1 year or more, the accused may
petition The Judge Advocate General for a new trial on grounds of newly
discovered evidence or fraud on the court. If the accused’s case is pending
before the board of review or before the Court of Military Appeals, the
Judge Advocate General shall refer the petition to the board or court,
respectively, for action. Otherwise The Judge Advocate General shall act
upon the petition.

ART. 74. Remission and suspension.

62



(a) Tne Secretary of the Department and, when designated by him, the
Under Secretary, Assistant Secretary, Judge Advocate General, or com-
manding officer may remit or suspend any part or amount of the unexecuted
portion of any sentence, including all uncollected forfeitures, other than a
sentence approved by the President.

(b) The Secretary of the Department may, for good cause, substitute an
administrative form of discharge for a discharge or dismissal executed in
accordance with the sentence of a court-martial.

ART. 75. Restoration.

(a) Under such regulations as the President may preseribe, all rights,
privileges, and property affected by an executed portion of a court-martial
sentence which has been set aside or disapproved, except an executed dis-
missal or discharge, shall be restored unless a new trial or rehearing is
ordered and such executed portion is included in a sentence imposed upon
the new trial or rehearing.

(b) Where a previously executed sentence of dishonorable or bad-conduct
discharge is not sustained on a new trial, the Secretary of the Department
shall substitute therefor a form of discharge authorized for administrative
jssuance unless the accused is to serve out the remainder of his enlistment.

(c) Where a previously executed sentence of dismissal is not sustained
on a new trial, the Secretary of the Department shall subtitute therefor a
form of discharge authorized for administrative issuance and the officer
dismissed by such sentence may be reappointed by the President alone to
such commissioned rank and precedence as in the opinion of the President
such former officer would have attained had he not been dismissed. The
reappointment of such former officer shall be without regard to position
vacancy and shall affect the promotion status of other officers only insofar
as the President may direct. All time between the dismissal and such
reappointment shall be considered as actual service for all purposes, in-
cluding the right to receive pay and allowances.

ART. 76. Finality of court-martial judgements,

‘The appellate review of records of trial provided by this code, the pro-
ceedings, findings, and sentences of courts-martial as approved, reviewed
or affirmed as required by this code, and all dismissals and discharges
carried into execution pursuant to sentences by courts-martial following

approval, review, or affirmation as required by this code, shall be final

and conclusive, and orders publishing the proceedings of courts-martial and
all action taken pursuant to such proceedings shall be binding upon all
departments, courts, agencies, and officers of the United States, subject
only to action upon a petition for a new trial as provided in article 73 and
to action by the Secretary of a Department as provided in article 74, and
the authority of the President.

PART X — PUNITIVE ARTICLES

Article

71. Principals.

78. Accessory after the fact.

79. Conviction of lesser included offense.
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110.
111.
112,
113.
114.
115,
116.
1117.
118.
119.
120.
121,
122.
123.
124,
125.
126.
127,
128.

64

. Attempts.

. Conspiracy.

. Solicitation.

. Fraudulent enlistment, appointment, or separation.
. Unlawful enlistment, appointment, or separation.
. Desertion. .
. Absence without leave.

. Missing movement.

. Disrespect towards officials.

. Disrespect towards superior officer.

. Assaulting or willfully disobeying officer.

. Insubordinate conduct towards noncommissioned officer.
. Failure to obey order or regulation.

. Cruelty and maltreatment.

. Mutiny or sedition.

. Arrest and confinement.

. Releasing prisoners without proper authority.

. Unlawful detention of another.

. Noncompliance with procedural rules.

. Misbehavior before the enemy.

. Subordinate compelling surrender.

. Improper use of countersign.

. Forcing a safeguard.

. Captured or abandoned property.

. Aiding the enemy.

. Misconduct as prisoner.

. Spies.

. False official statements.

108.

Military property of United States—Loss, damage, destruction, or
wrongful disposition.

Property other than military property of the United States—Waste,
spoil, or destruction.

Improper hazarding of vessel.

Drunken or reckless driving.

Drunk on duty.

Misbehavior of sentinel.

Dueling.

Malingering.

Riot or breach of peace.

Provoking speeches or gestures.

Murder.

Manslaughter.

Rape and carnal knowledge.

Larceny.

Robbery.

Forgery.

Maiming.

Sodomy.

Arson.

Extortion.

Assault.



129. Burglary.

130. Housebreaking.

131. Perjury.

132, Frauds against the Government.

138. Conduct unbecoming an officer and gentleman.
134, General article.

ART. 71. Principals.
Any person punishable under this code who—

(1) commits an offense punishable by this code, or aids, abets, counsels,
commands, or procures its commission; or

(2) causes an act to be done which if directly performed by him would
pe punishable by this code;
is a principal.

ART. 78. Accessory after the fact.

Any person subject to this code who, knowing that an offense punishable
by this code has been committed, receives, comforts, or assists the offender
in order to hinder or prevent his apprehension, trial, or punishment shall
be punished as a court-martial may direct.

ART. 79. Conviction of lesser included offense.

An accused may be found guilty of an offense necessarily included in the
offense charged or of an attempt to commit the offense charged or of an
offense necessarily included therein.

ART. 80. Attempts.

(a) An act, done with specific intent to commit an offense under this
code, amounting to more than mere preparation and tending but failing
to effect its commission, is an attempt to commit that offense.

(b) Any person subject to this code who attempts to commit any offense
punishable by this code shall be punished as a court-martial may direct,
unless otherwise specifically prescribed.

(¢) Any person éubject to this ccde may be convicted of an attempt to
commit an offense although it appears on the trial that the offense was
consummated.

ART. 81. Conspiracy.

Any person subject to this code who conspires with any other person
cr persons to commit an offense under this code shall, if one or more of the
conspirators does an act to effect the object of the conspiracy, be punished
as a court-martial may direct.

ART. 82. Solicitation.

(a) Any person subject to this code who solicits or advises another or
others to desert in violation of article 85 or mutiny in violation of article 94
shall, if the offense solicited or advised is attempted or committed, be
punished with the punishment provided for the commission of the offense,
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but if the offense solicited or advised is not committed or attempted, he
shall be punished as a court-martial may direct.

(b) Any person subject to this code who solicits or advises another or
others to commit an act of misbehavior before the enemy in violation of
article 99 or sedition in violation of article 94 shall, if the offense solicited
or advised is committed, be punished with the punishment provided for the
commission of the offense, but if the offense solicited or advised is not
committed, he shall be punished as a court-martial may direct.

ART., 83. Fraudulent enlistment, appointment, or separation.
Any person who—

(1) procures his own enlistment or appointment in the armed forces by °
means of knowingly false representations or deliberate concealment as to
his qualifications for such enlistment or appointment and receives pay or
allowances thereunder'; or

(2) procures his own separation from the armed forces by means of
knowingly false representations or deliberate concealment as to his eligibility
for such separation;
shall be punished as a court-martial may direct.

ART. 84. TUnlawful enlistment, appointment, or separation.

Any person subject to this code who effects an enlistment or appointment
in or a separation froin the armed forces of any person who is known to
him to be ineligible for such enlistment, appointment, or separation because
it is prohib ted by law, regulation, or order shall be punished as a court-
martial may direct.

ART. 85. Desertion.
(a) Any member of the armed forces of the United States who—

(1) without proper authority goes or remains absent from his place of
service, organization, or place of duty with intent to remain away therefrom
permanently; or

(2) quits his unit o1 organization, or place of duty with intent to avoid
hazardous duty or to shirk important service; or

(3) without being regularly separated from one of the armed forces enlists
or accepts an appointment in the same or another one of the armed forces
without fully disclosing the fact he has not been so regularly separated, or
enters any foreign armed service except when authorized by the United
States;
is guilty of desertion.

(b) Any officer of the armed forces who, having tendered his resignation
and prior to due notice of the acceptance of the same, quits his post or proper
duties without leave and with intent to.remain away therefrom permanently
is guilty of desertion.

(¢) Any person found guilty of desertion or attempted desertion shall be
punished, if the offense is committed in time of war, by death or such other
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punishment as a court-martial may direct, but if the desertion or attempted
desertion occurs at any other time, by such punishment, other than death,
as a court-martial may direct.

ART. 86. Absence without leave.
Any person subject to this code who, without proper authority—
(1) fails to go to his appointed place of duty at the time prescribed; or
(2) goes from that place; or

(3) absents himself or remains absent from his unit, organization, or
other place of duty at which he is required to be at the time prescribed;
shall be punished as a court-martial may direct.

ART. 87. Missing movement.

Any person subject to this code who through neglect or design misses
the movement of a ship, aircraft, or unit with which he is required in the
course of duty to move shall be punished asa court-martial may direct.

ART. 88. Disrespect towards officials.

Any officer who uses contemptuous words against the President, Vice
President, Congress, Secretary of Defense, or a Secretary of a Department,
a Governor or a legislature of any State, Territory, or other possession of
the United States in which he is on duty or present shall be punished as a
court-martial may direct.

ART. 89. Disrespect towards superior officer.

Any person subject to this code who behaves with disrespect towards his
superior officer shall be punished as a court-martial may direct.

ART. 90. Assaulting or willfully disobeying officer.
Any person subject to this code who—

(1) strikes his superior officer or draws or lifts up any weapon or offers
any violence against him while he is in the execution of his office; or

(2) willfully disobeys a lawful command of his superior officer; shall be
punished, if the offense is committed in time of war, by death or such other
punishment as a court-martial may direct, and if the offense is committed at
any other time, by such punishment, other than death, as a court-martial
may direct.

ART. 91. Insubordinate conduct towards noncommissioned officer.
Any warrant officer or enlisted person who—

(1) strikes or assaults a warrant officer, noncommissioned officer, or
petty officer, while such officer is in the execution of his office; or

(2) willfully disobeys the lawful order of a warrant officer, noncommis-
sioned officer, or petty officer; or

(3) treats with contempt or is disrespectful in language or deportment
toward a warrant officer, noncommissioned officer, or petty officer while
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such officer is in the execution of his office; shall be punished as a court-
martial may direct.

ART. 92. Failure to obey order or regulation.
Any person subject to this code who—
(1) violates or fails to obey any lawful general order or regulation; or

(2) having knowledge of any other lawful order issued by a member of
the armed forees, which it is his duty to obey, fails to obey the same; or

(3) is derelict in the performance of his duties;
shall be punished as a court-martial may direct.

ART. 93. Cruelty and maltreatment.

Any person subject to this code who is guilty of cruelty toward, or op-
pression or maltreatment of, any person subject to his orders shall be
punished as a court-martial may direct.

ART. 94. Mutiny or sedition.
(a) Any person subject to this code—

(1) who with intent to usurp or override lawful military authority refuses,
in concert with any other person or persoms, to obey orders or otherwise do
his duty or creates any violence or disturbance is guilty of mutiny;

(2) who with intent to cause the overthrow or destruction of lawful civil
authority, creates, in concert with any other person or persons, revolt,
violence, or other disturbance against such authority is guilty of sedition;

(8) who fails to do his utmost to prevent and suppress an offense of
mutiny or sedition being committed in his presence, or fails to take all
reasonable means to inform his superior or commanding officer of an offense
of mutiny or sedition which he knows or has reason to believe is taking place,
is guilty of a failure to suppress or report a mutiny or sedition.

(b) A person who is found guilty of attempted mutiny, mutiny, sedition,
or failure to suppress or report a mutiny or sedition shall be punished by
death or such other punishment as a court-martial may direct.

ART. 95. Arrest and confinement.

Any pel"son subject to this code who resists apprehension or breaks arrest
or who escapes from custody or confinement shall be punished as a court-
martial may direct.

ART. 96. Releasing prisoner without proper authority.

Any person subject to this code who, without proper authority, releases
any prisoner duly committed to his charge, or who through neglect or
design suffers any such prisoner to escape, shall be punished as a court-
martial may direct.

ART. 97. Unlawful detention of another.

Any person subject to this code who, except as provided by law, appre-
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hends, arrests, or confines any person shall be punished as a court-martial
may direct.

ART. 98. Noncompliance with procedural rules.
Any person subject to this code who—

(1) is responsible for unnecessary delay in 1‘:he disposition of any case
of a person accused of an offense under this code; or

(2) knowingly and intentionally fails to enforce or comply with any
provision of this code regulating the proceedings before, during, or after
trial of an accused;
shall be punished as a court-martial may direct.

ART. 99. Misbehavior before the enemy.

Any member of the armed forces who before or in the presence of the
enemy—
(1) runs away; or

(2) shamefully abandons, surrenders, or delivers up any command, unit,
place, or military property which it is his duty to defend; or

(3) through disobedience, neglect, or intentional misconduct endangers
the safety ot any such command, unit, place, or military property; or

(4) casts away his arms or ammunition; or
(5) is guilty of cowardly conduct; or
(6) quits his place of duty to plunder or pillage; or

(7) causes false alarms in any command, unit, or place under control of
the armed forces; or .

(8) wilfully fails to do his utmost to encounter, engage, capture, or
destroy any enemy troops, combatants, vessels, aircraft, or any other thing,
which it is his duty so to encounter, engage, capture, or destroy; or

(9) does not afford all practicable relief and assistance to any troops,
combatants, vessels, or aircraft of the armed forces belonging to the United
States or their allies when engaged in battle;
shall be punished by death or such other punishment as a court-martial
may direct.

ART. 100. Subordinate compelling surrender.

Any person subject to this code who compels or attempts to compel a
commander of any place, vessel, aircraft, or other military property, or of
any body of members of the armed forces, to give it up to an enemy or to

_abandon it, or who strikes the colors or flag to an enemy without proper
. authority, shall be punished by death or such other punishment as a court-
martial may direct.

ART. 101. Improper use of countersign.

Any person subject to this code who in time of war discloses the parole
or countersign to any person not entitled to receive it or who gives to another
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who is entitled to receive and use the parole or countersign a different
parole or countersign from that which, to his knowiedge, he was authorized
and required to give, shall be punished by death or such other punishment as
a court-martial may direct.

ART. 102. Forcing a safeguard.

Any person subject to this code who forces a safeguard shall suffer death
or such other punishment as a court-martial may direct.

ART. 1038. Captured or abandoned property.

(a) All persons subject to this code shall secure all public property taken
from the enemy for the service of the United States, and shall give notice
and turn over to the proper authority without delay all captured or abandoned
property in their possession, custody, or control.

" {(b) Any person subject to this code who—

(1) fails to carry out the duties prescribed in subdivision (a) of this
article; or

(2) buys, sells, trades, or in any way deals in or disposes of captured or
abandoned property, whereby he shall receive or expect any profit, benefit,
or advantage to himself or another directly or indirectly connected with
himself; or

(3) engages in looting or pillaging;
shall be punished as a court-martial may direct.

ART. 104. Aiding the enemy.
Any person who—

(1) aids, or attempts to aid, the enemy with arms, ammunition, supplies,
money, or other thing; or

(2) without proper authority, knowingly harbors or protects or gives
intelligence to, or communicates or corresponds with or holds any intercourse
with the enemy, either directly or indirectly; shall suffer death or such
other punishment as a court-martial or military commission may direct.

ART. 105. Misconduct as a prisoner.

Any person subject to this code who, while in the hands of the enemy
in time of war—

(1) for the purpose of securing favorable treatment by his captors acts
without proper authority in a manner contrary to law, custom, or regulation,
to the detriment of others of whatever nationality held by the enemy as
civilian or military prisoners; or

(2) while in a position of authority over such persons maltreats them
without justifiable cause;
shall be punished as a court-martial may direct.

ART. 106. Spies.
Any person who in time of war is found lurking as a spy or acting as a
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spy in or about any place, vessel, or aircraft, within the control or jurisdie-
tion of any of the armed forces of the United States, or in or about any
shipyard, any manufacturing or industrial plant, or any other- place or
institution engaged in work in aid of the prosecution of the war by the
United States, or elsewhere, shall be tried by a general court-martial or
by a military commission and on conviction shall be punished by death.

ART. 107. False official statements.

Any person subject to this code who, with intent to deceive, signs any
false record, return, regulation, order, or other official document, knowing
the same to be false, or makes dny other false official statement knowing
the same to be false, shall be punished as a court-martial may direct.

ART. 108. Military property of United States—Loss, damage, destruction,
or wrongful disposition.

Any person subject to this code who, without proper authority—
(1) sells or otherwise disposes of; or
(2) willfully or through neglect damages, destroys, or loses; or

(8) willfully or through neglect suffers to be lost, damaged, destroyed,
sold or wrongfully disposed of;
any military property of the United States, shall be punished as a court-
martial may direct.

ART. 109. Property other than military property of United States—Waste,
spoil, or destruction.

Any person subject to this code who willfully or recklessly wastes, spoils,
or otherwise willfully and wrongfully destroys or damages any property
other than military property of the United States shall be punished as a
court-martial may direct.

ART. 110. Improper hazarding of vessel.

(a) Any person subject to this code who willfully and wrongfully hazards
or suffers to be hazarded any vessel of the armed forces shall suffer death
or such other punishment as a court-martial may direct.

(b) Any person subject to this code who negligently hazards or suffers to
be hazarded any vessel of the armed forces shall be punished as a court-
martial may direct.

ART. 111. Drunken or reckless driving.

Any person subject to this code who operates any vehicle while drunk,
or in a reckless or wanton manner, shall be punished as a court-martial
may direct.

ART. 112, Drunk on duty.

Any person subject to this code, other than a sentinel or look-out, who is
found drunk on duty, shall be punished as a court-martial may direct.

ART, 113. Misbehavior of sentinel.
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Any sentinel or look-out who is found drunk or sleeping upon his post, or
leaves it before he is regularly relieved, shall be punished, if the offense is
committed in time of war, by death or such other punishment as a court-
martial may direct, but if the offense is committed at any other time, by
such punishment other than death as a court-martial may direct.

ART. 114, Dueling.

Any person subject to this code who fights or promotes, or is concerned
in or conmives at fighting a duel, or who, having knowledge of a challenge
sent or about to be sent fails to report the fact promptly to the proper
authority, shall be punished as a court-martial may direct.

ART. 115. Malingering.

Any person subject to this code who for the purpose of avoiding work,
duty, or service—

(1) feigns illness, physical disablement, mental lapse or derangement; or
{2) intentionally inflicts self-injury;

shall be punished as a court-martial may direct.

ART. 116. Riot or breach of peace.

Any person subject to this code who causes or participates in any riot or
breach of the peace shall be punished as a court-martial may direct.

ART. 117. Provoking speeches or gestures.

Any person subject to this code who uses provoking or reproachful words
or gestures towards any other person subject to this code shall be punished
as a court-martial may direct.

ART. 118. Murder.

Any person subject to this code who, without justification or excuse, un-
lawfully kills a human being, when he—

(1) has a premeditéted design to kill; or
(2) intends to kill or inflict great bodily harm; or

(3) is engaged in an act which is inherently dangerous to others and
evinces a wanton disregard of human life; or

(4) is engaged in the perpetration or attempted perpetration of burglary,
sodomy, rape, robbery, or aggravated arson;
is guilty of murder, and shall suffer such punishment as a court-martial
may direct, except that if found guilty under paragraph (1) or (4) of this
article, he shall suffer death or imprisonment for life as a court-martial
may direct.

ART. 119. Manslaughter.

(a) Any person subject to this code who, with an intent to kill or inflict
great bodily harm, unlawfully kills a human being in the heat of sudden
passion caused by adequate provocation is guilty of voluntary manslaughter
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and shall be punished as a court-martial may direct.

(b) Any person subject to this codewho, without an intent to kill or inflict
great bodily harm, unlawfullykills 2 human being—

(1) by culpable negligence; or

(2) while perpetrating or attempting to perpetrate an offense, other than
those specified in paragraph (4) of article 118, directly affecting the person;
is guilty of involuntary manslaughter and shall be punished as a court-
martial may direct.

ART. 120. Rape and carnal knowledge.

(a) Any person subject to this code who commits an act of sexual inter-
course with a female not his wife, by force and without her consent, is guilty
of rape and shall be punished by death or such other punishment as a court-
martial may direct.

(b) Any person subject to this code who, under circumstances not amount-
ing to rape, commits an act of sexual intercourse with a female not his
wife who has not attained the age of sixteen years, shall be punished as a
court-martial may direct.

(c) Penetration, however slight, is sufficient to complete these offenses.
ART. 121. Larceny.

Any person subject to this code who, with intent to deprive or defraud
another of the use and benefit of property or to appropriate the same to
his own use or the use of any person other than the true owner, wrong-
fully takes, obtains, or withholds, by any means whatever, from the posses-
sion of the true owner or of any other person any money, personal property,
or article of value of any kind, steals such property and is guilty of larceny,
and shall be punished as a court-martial may direct.

ART. 122. Robbery.

Any person subject to this code who with intent to steal takes anything of
value from the person or in the presence of another, against his will, by
means of force or violence or fear of immediate or future injury to his
person or property or the person or property of a relative or member of his
family or of anyone in his company at the time of the robbery, is guilty of
robbery and shall be punished as a court-martial may direct.

ART. 123, Forgery.
Any person subject to this code who, with intent to defraud—

(1) falsely makes or alters any signature to, or any part of, any writing
which would, if genuine, apparently impose a legal liability on another.or
change his legal right or liability to his prejudice; or

(2) utters, offers, issues, or transfers such a writing, known by him to
be so made or altered;
is guilty of forgery and shall be punished as a court-martial may direct.
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ART. 124, Maiming.

Any person subject to this code who, with intent to injure, disfigure, or
disable, inflicts upon the person of another an injury which—

(1), seriously disfigures his person by any mutilation thereof; or
(2) destroys or disables any member or organ of his body; or

(3) seriously diminishes his physical vigor by the injury of any member
or organ; .
is guilty of maiming and shall be punished as a court-martial may direct.

ART. 125. Sodomy.

(a) Any person subject to this code who engages in unnatural carnal
copulation with another of the same or opposite sex or with an animal is
guilty of sodomy. Penetration, however slight, is sufficient to complete
the offense.

(b) Any person found guilty of sodomy shall be punished as a court-
martial may direct.

ART. 126. Arson.

(a) Any person subject to this code who willfully and maliciously burns
or sets on fire an inhabited dwelling, or any other structure, movable or
immovable, wherein to the knowledge of the offender there is at the time
a human being, is guilty of aggravated arson and shall be punished as a
court-martial may direct.

(b) Any person subject to this code who wilfully and maliciously burns
or sets fire to the property of another, except as provided in subdivision
(2) of this article, is guilty of simple arson and shall be punished as a court-
martial may direct.

ART. 127. Extortion.

Any person subject to this code who communicates threats to another
person with the intention thereby to obtain anything of value or any
acquittance, advantage, or immunity of any description is guilty of extortion
and shall be punished as a court-martial may direct.

ART. 128. Assault.

(a) Any person subject to this code who attempts or offers with unlawful
force or violence to do bodily harm to another person, whether or not the
attempt or offer is consummated, is guilty of assault and shall be punished
as a court-martial may direct.

(b) Any person subject to this code who—

(1) commits an assault with a dangerous weapon or other means or
force likely to produce death or grievous bodily harm; or

(2) commits an assault and intentionally inflicts grievous bodily harm
with or without a weapon;
is guilty of aggravated assault and shall be punished as a court martial
may direct.
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ART. 129. Burglary.

Any person subject to this code who, with intent to commit a criminal
offense therein, breaks and enters, in the nightime, the dwelling house
of another, is guilty of burglary and shall be punished as a court-martial
may direct.

ART. 130. Housebreaking.

Any person subject to this code who unlawfully enters the building or
structure of another with intent to commit a criminal offense therein is
guilty of housebreaking and shall be punished as a court-martial may direct.

ART. 131. Perjury.

Any person subject to this cede who in a judicial proceeding or course
of justice willfully and corruptly gives, upon a lawful oath or in any form
allowed by law to be substituted for an oath, any false testimony material
to the issue or matter of inquiry is guilty of perjury and shall be punished
as a court-martial may direct.

ART. 132. Frauds against the Government.
Any person subject to this code—
(1) who, knowing it to be false or fraudulent—
(A) makes any claim against the United States or any officer thereof; or

(B) presents to any person in the civil or military service thereof, for
approval or payment, any claim against the United States or any officer
thereof; or

(2) who, for the purpose of obtaining the approval, allowance, or pay-
ment of any claim against the United States or any officer thereof—

(A) makes or uses any writing or other paper knowing the same to
contain any false or fraudulent statements; or

(B) makes any oath to any fact or to any writing or other paper knowing
such oath to be false; or

(C) forges or counterfeits any signature upon any writing or other
paper, or uses any such signature knowing the same to be forged or
counterfeited; or

(3) who, having charge, possession, custody, or control of any money
~ or other property of the United States, furnished or intended for the armed

forces thereof, knowingly delivers to any person having authority to receive
the same, any amount thereof less than that for which he redeives a certifi-
cate or receipt; or

(4) who, being authorized to make or deliver any paper certifying the
receipt of any property of the United States furnished or intended for the
armed forces thereof, makes or delivers to any person such writing without
having full knowledge of the truth of the statements therein contained and
with intent to defraud the United States;
shall, upon conviction, be punished as a court-martial may direct.
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ART. 133. Conduct unbecoming an officer and gentleman.

Any officer, cadet, or midshipman who is conviected of conduct unbe-
coming an officer and a gentleman shall be dismissed from the armed forces.

ART. 134. General article.

Though not specifically mentioned in this code, all disorders and neglects
to the prejudice of good order and discipline in the armed forces, all conduct
of a nature to bring discredit upon the armed forces, and crimes and
offenses not capital, of which persons subject to this code may be guilty,
shall be taken cognizance of by a general or special or summary court-
martial, according to the nature and degree of the offense, and punished
at the discretion of such court.

PART XI — MISCELLANEOUS PROVISIONS

Article
135. Courts of inquiry.
136. Authority to administer oaths and to act as notary.

137. Articles to be explained.

138. Complaints of wrongs.

139. Redress of injuries to property.
140. Delegation by the President.

ART. 135, Courts of inquiry.

(a) Courts of inquiry to investigate any matter may be convened by any
person authorized to convene a general court-martial or by any other
person designated by the Secretary of a Department for that purpose
whether or not the persons involved have requested such an inquiry.

(b) A court of inquiry shall consist of three or more officers. For each
court of inquiry the convening authority shall also appoint counsel for the
court.

(¢) Any person subject to this code whose conduct is subject to inquiry
shall be designated as a party. Any person subject to this code or employed
by the National Military Establishment who has a direct interest in the
subject of inquiry shall have the right to be designated as a party upon
request to the court. Any person designated as a party shall be given due
notice and shall have the right to be present, to be represented by counsel, to
cross-examine witnesses, and to introduce evidence.

(d) Members of a court of inquiry may be challenged by a party, but
only for cause stated to the court.

(e) The members, counsel, the reporter, and interpreters of courts of
inquiry shall take an oath or affirmation to faithfully perform their duties.

(f) Witnesses may be summoned to appear and testify and be examined
before courts of inquiry as provided for courts-martial.

(g) Courts of inquiry shall make findings of fact but shall not express
opinions or make recommendations unless required to do so by the convening
authority.

(h) Each court of inquiry shall keep a record of its proceedings, which
shall be authenticated by the signatures of the president and counsel for
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the court and forwarded to the convening authority. In case the record
cannot be authenticated by the president it shall be signed by a member
in lieu of the president and in case the record cannot be authenticated by
the counsel for the court it shall be signed by a member in lieu of the
counsel.

ART. 136. Authority to administer oaths and to act as notary.

(a) The following persons on active duty in the armed forces shall have
authority to administer oaths for the purposes of military administration,
including military justice, and shall have the general powers of a notary
public and of a consul of the United States, in the performance of all
potarial acts to be executed by members of any of the armed forces,
wherever they may be, and by other persons subject to this code outside
the continental limits of the United States:

(1) All judge -advocates of the Army and Air Force;
(2) All law specialists:
(3) All summary courts-martial;

(4) All adjutants, assistant adjutants, acting adjutants, and personnel
adjutants;

(5) All commanding officers of the Navy and Coast Guard;

(6) All staff judge advocates and legal officers, and acting or assistant
staff judge advocates and legal officers; and

(7) All other persons designated by regulations of the armed forces or
by statute.

(b) The following persons on active duty in the armed forces shall have
authority to administer oaths necessary in the performance of their duties:

(1) The president, law officer, trial counsel, and assistant trial counsel
for all general and special courts-martial;

(2) The president and the counsel for the court of any court of inquiry;
(3) All officers designated to take a deposition;

(4) All persons detailed to conduct an investigation;

(5) All recruiting officers; and

(6) All other persons designated by regulations of the armed forces
or by statute.

(¢) No fee of any character shall be paid to or received by any person
for the performance of any notarial act herein authorized.

(d) The signature without seal of any such person acting as notary,
together with the title of his office, shall be prima facie evidence of his
authority.
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ART. 137. Articles to be explained.

Articles 2, 3, 7 through 15, 25, 27, 31, 37, 38, 55, 77 through 134, and 137
through 139 of this code shall be carefully explained to every enlisted person
at the time of his entrance on active duty in any of the armed forces of the
United States, or within six days thereafter. They shall be explained again
after he has completed six months active duty, and again at the time
he reenlists. A complete text of the Uniform Code of Military Justice
and of the regulations prescribed by the President thereunder shall be
made available to any person on active duty in the armed forces of the
United States, upon his request, for personal examination.

ART. 138. Complaints of wrongs.

Any member of the armed forces who believes himself wronged by his
commanding officer, and, upon due application to such commander, is
refused redress, may complain to any superior officer who shall forward
the complaint to the officer exercising general court-martial jurisdiction
over the officer against whom it is made. That officer shall examine into
said complaint and take proper measures for redressing the wrong com-
plained of; and he shall, as soon as possible, transmit to the Department
concerned a true statement of such complaint, with the proceedings had
thereon.

ART. 139. Redress of injuries to property.

(a) Whenever complaint is made to any commanding officer that willful
damage has been done to the property of any person or that his property
has been wrongfully taken by members of the armed forces he may, subject
to such regulations as the Secretary of the Department may prescribe, con-
vene a board to investigate the complaint. The board shall consist of from
one to three officers and shall have, for the purpose of such investigation,
power to summon witnesses and examine them upon oath or affirmation,
to receive depositions or other documentary evidence, and to assess the
damages sustained against the responsible parties. The assessment of
damages made by such board shall be subject to the approval of the com-
manding officer, and in the amount approved by him shall be charged

against the pay of the offenders. The order of such commanding officer
directing charges herein authorized shall be conclusive on any disbursing

officer for the payment by him to the injured parties of the damages so
assessed and approved.

(b) Where the offenders cannot be ascertained, but the organization or
detachment to which they belong is known, charges totaling the amount
of damages assessed and approved may be made in such proportion as
may be deemed just upon the individual members thereof who are shown
to have been present at the scene at the time the damages complained of
were inflicted, as determined by the approved findings of the board.

ART. 140. Delegation by the President.

The President is authorized to delegate any authority vested in him under
this ccde, and to provide for the subdelegation of any such authority.

Sec. 2. If any article or part thereof, as set out in section 1 of this Act,
shall be held invalid, the remainder shall not be affected thereby.
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Sec. 3. No inference of a legislative construction is to be drawn by
reason of the part in which any article is placed nor by reason of the catch
lines of the part or the article as set out in section 1 of this Act.

Sec. 4. All offenses committed and all penalties, forfeitures, fines, or
liabilities incurred prior to the effective date of this Act under any law
embraced in or modified, changed, or repealed by this Act may be prosecuted,
punished, and enforced, and action thereon may be completed, in the same
manner and with the same effect as if this Act had not been passed.

Sec. 5. This Act shall become effective on the last day of the twelfth
month after approval of this Act, or on July 1, 1950, whichever date is later:
Provided, that section 12 of this Act shall become effective on the date of
the approval of this Act.

Sec. 6. Articles of War 107, 108, 112, 113, 119, and 120 (41 Stat. 809,
810, 811), as amended, are further amended as follows:

(a) Delete from article 107, the words “Article 107.”
(b) Delete from article 108, the words “Article 108.”

(¢) Delete from article 112, the words “Article 112.”
(d) Delete from article 113, the words “Article 113.”
(e) Delete from article 119, the words “Article 119.”
(f) Delete from article 120, the words “Article 120.”

These provisions as amended herein shall be construed to have the same -

force, effect, and applicability as they now have, but shall not be known as
“Articles of War.”

Sec. 7. (a) Authority of Naval Officers After Loss of Vessel or Aircraft.

—When the crew of any naval vessel or naval aircraft are separated from
their vessel or aircraft by means of its wreck, loss, or destruction, all the
command and authority given to the officer of such vessel or aircraft shall
remain in full force until such crew shall be regularly discharged or re-
assigned by competent authority,

(b) Authority of Officers of Separate Organization of Marines,—When
a force of marines is embarked on a naval vessel or vessels, as a separate
organization, not a part of the authorized complement thereof, the authority
and powers of the officers of such separate organizations of marines shall
be the same as though such organization were serving at a naval station
on shore, but nothing herein shall be construed as impairing the paramount
authority of the commanding officer of any vessel over the vessel under
his command and all persons embarked thereon.

(c) Commanders’ Duties of Example and Correction.—All commanding
officers and others in authority in the naval service are required to show
in themselves a good example of virtue, honor, patriotism, and subordina-
tion; to be vigilant in inspecting the conduct of all persons who are placed
under their command; to guard against and suppress all dissolute and im-
moral practices, and to correct, according to the laws and regulations of the
Navy, all persons who are guilty of them; and to take all necessary and
proper measures, under the laws, regulations, and customs of the naval
service, to promote and safeguard the morale, the physical well-being, and
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the general welfare of the officers and enlisted persons under their com-
mand or charge.

(d) Divine Service. —The commanders of vessels and naval activities to
which chaplains are attached shall cause divine service to be performed on
Sunday, whenever the weather and other circumstances allow it to be done;
and it is earnestly recommended to all officers, seamen, and others in the
naval service diligently to attend at every performance of the worship of
Almighty God.

(e) Reverent Behavior. — All persons in the Navy are enjoined to behave
themselves in a reverent and becoming manner during divine service.

OATH OF ENLISTMENT

Sec. 8. Every person who is enlisted in any armed force shall take the
following oath or affirmation at the time of his enlistment: “I, J—

. , do solemnly swear (or affirm) that I will bear true falth and
alleglance to the United States of America; that I will serve them honestly
and faithfully against all their enemies whomsoever; and that I will obey
the orders of the President of the United States and the orders of the
officers appointed over me, according to regulations and the Uniform Code
of Military Justice.” This oath or affirmation may be taken before any
officer.

REMOVAL OF CIVIL SUITS

Sec. 9. When any civil or criminal prosecution is commenced in any
court of a State of the United States against any member of the armed
forces of the United States on account of any act done under color of his
office or status, or in respect to which he claims any right, title, or
authority under any law of the United States respecting the armed forces
thereof, or under the law of war, such suit or prosecution may at any time
before the trial or final hearing thereof be removed for trial into the district
court of the United States in the district where the same is pending in the
manner prescribed by law, and the cause shall thereupon be entered on the
docket of such district court, which shall proceed as if the cause had been
originally commenced therein and shall have full power to hear and deter-
mine said cause.

DISMISSAL OF OFFICERS

Sec. 10. No officer shall be dismissed from any of the armed forces except
by sentence of a general court-martial, or in commutation thereof, or, in
time of war, by order of the President; but the President may at any time
drop from the rolls of any armed force any officer who has been absent
without authority from his place of duty for a period of three months or
more, or who, having been found guilty by the civil authorities of any
offense, is finally sentenced to confinement in a Federal or State peni-
tentiary or correctional institution.

Sec. 11. The proviso of section 3 of the Act of April 9, 1906 (35 Stats
104, ch. 1370), is amended to read as follows:

“Provided, That such midshipman shall not be confined in a military or
naval prison or elsewhere with men who have been convicted of crimes or
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misdemeanors; and such finding and sentence shall be subject to review
in the manner prescribed for general court-martial cases.”

Sec. 12. Under such regulations as the President may prescribe, The
Judge Advocate General of any of the armed forces is authorized upon
application of an accused person, and upon good cause shown, in his discre-
tion to grant a new trial, or to vacate a sentence, restore rights, privileges,
and property affected by such sentence, and substitute for a dismissal,
dishonorable discharge, or bad-conduct discharge, previously executed, a
form of discharge authorized for administrative issuance, in any court-
martial case involving offenses committed during World War II in which
application is made within one year after termination of the war, or after
its final disposition upon initial appellate review whichever is the later:
Provided, That only one such application for a new trial may be entertained
with regard to any one case: And provided further, Within the meaning
of this section and of article of war 53, World War II shall be deemed to
have ended as of the effective date of this Act.

QUALIFICATIONS OF THE JUDGE ADVOCATES GENERAL

Sec. 13. Notwithstanding any other provision of law, the Judge Ad-
vocates General, exclusive of the present incumbents, shall be members
of the bar of a Federal court or of the highest court of a State, shall be
judge advocates or law specialists and shall have at least 8 years cumulative
experience in a Judge Advocate’s Corps, Department, or Office, the last
three years of which, prior to appointment, shall be consecutive; Provided,
That in time of peace the provisions of this section shall not be applicable
to the Coast Guard.

Sec. 14. The following sections or parts thereof of the Revised Statutes
or Statutes at Large are hereby repealed. Any rights or liabilities existing
under such sections or parts thereof prior to the effective date of this Act
shall not be affected by this repeal, and this Act shall not be effective to
authorize trial or punishment for any offense if such trial or punishment
is barred by the provisions of existing law:

(a) Chapter II of the Act of June 4, 1920 (41 Stat. 759, 787-811, ch. 227),
as amended, except Articles of War 107, 108, 112, 113, 119, and 120;

(b) Revised Statutes, 1228 through 1230;

(¢) Act of January 19, 1911 (36 Stat. 894, ch. 22);

(d) Paragraph 2 of section 2 of the Act of March 4, 1915 (38 Stat, 1062,
1084, ch, 143);

(e) Revised Statutes 1441, 1621, and 1624, articles 1 through 14 and 16
through 63, as amended;

(f) The provision of section 1457, Revised Statutes, which subjects officers
retired from active service to the rules and articles for the government of
the Navy and to trial by general court-martial;

(g) Section 2 of the Act of June 22, 1874 (18 Stat. 191, 192, ch. 392);

(h) The provision of the Act of March 3, 1893 (27 Stat. 715, 716, ch. 212),
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under the heading “Pay, Miscellaneous,” relating to the punishment for
fraudulent enlistment and receipt of any pay or allowances thereunder;

(i) Act of January 25, 1895 (28 Stat. 639, ch. 45), as amended;

(j) Provisions contained in the Act of March 2, 1895 (28 Stat. 825, 838,
ch. 186), as amended, under the heading “Naval Academy,” relating to the
power of the Secretary of the Navy to convene general courts-martial for
thetrial of naval cadets (title changed to “midshipmen” by Act of July 1,
1902, 32 Stat. 662, 686, ch. 1368), his power to approve proceedings and
execute sentences of such courts-martial, and the exceptional provision
relating to approval, confirmation, and carrying into effect of sentences of
suspension and dismissal;

(k) Sections 1 through 12 and 15 through 17 of the Act of February 16,
1909 (35 Stat. 621, 623, ch. 131);

(1) The provision of the Act of August 29, 1916 (39 Stat. 556, 573, ch.
417), under the heading “Hospital Corps,” making officers and enlisted men
of the Medical Department of the Navy who are serving with a body of
marines detached for service with the Army subject to the rules and Articles
of War while so serving;

(m) The provisions in the Act of August 29, 1916 (39 Stat. 556, 586, ch.
417), under the heading “Administration of Justice”;

(n) Act of October 6, 1917 (40 Stat. 393, ch. 93);
(o) Act of April 2, 1918 (40 Stat. 501, ch. 39);
(p) Act of April 25, 1935 (49 Stat. 161, ch. 81);

(q) The provision of section 6, title I, of the Naval Reserve Act of 1938
(52 Stat. 1175, 1176, ch. 690), making members of the Fledt Reserve and
officers and enlisted men who have been or may be transferred to the
retired list of the Naval Reserve Force or the Naval Reserve or the
honorary retired list with pay subject to the laws, regulations, and orders
for the government of the Navy;

(r) Section 301, title III, of the Naval Reserve Act of 1938 (52 Stat.
1175, 1180, ch. 690);

(s) Act of March 22, 1943 (57 Stat. 41, clh. 18);
(t) Act of April 9, 1943 (57 Stat. 58, ch. 36);

(u) Sections 2, 3, 4, 6, and 7 of the act of May 26, 1906 (34 Stat. 200, 201,
ch. 2556);

(v) The provision of the act of June 5, 1920 (41 Stat. 874, 880, ch. 235),
under the heading “Coast Guard,” authorizing the trial of enlisted men in
the Coast Guard by deck courts.

MR. VINSON (interrupting the reading of the bill). Mr. Chairman, I ask
unanimous consent that further reading of the bill be dispensed with, and
that the bill be printed at this point in the RECORD and that it be open
to amendment.
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The CHAIRMAN. Is there objection to the request of the gentleman
from Georgia?

There was no objection.

My. VINSON. Mr. Chairman, I ask unanimous consent that all the
committee amendments as set out in the report and as appearing in the bill
be considered en bloc.

The CHAIRMAN: Is there objection to the request of the gentleman
from Georgia?

There was no objection.
The Clerk read as follows:
Committee amendments:

On page 5, line 18, following “(11)” insert “Subject to the provisions of
any treaty or agreement to which the United States is or may be a party
or to any accepted rule of international law,” and substitute a small a for
the capital A in “All”

On page 5, line 24, following “(12)” insert “Subject to the provisions of
any treaty or agreement to which the United States is or may be a party
or to any accepted rule of international law,” and substitute a small a for
the capital A in “All,” and after the word “by” insert “or otherwise
reserved or acquired for the use of.”’

On page 6, line 2, substitute a capital T for the small t in “territories.”

On page 6, line 18, delete “ after apprehension” and on line 19, after
“shall” insert “after apprehension.”

On page 15, line 15, add “s” to “subdivision.”

On page 20, line 24, hyphenate the words “court martial.”
On page 25, line 4, insert a comma after “trial counsel.”
On page 39, line 16, hyphenate “court martial.”

On page 43, line 6, substitute “otherwise” for “other.”

On page 54, line 13, substitute “Court of Military Appeals” for “Judicial
Council.”

On page 55, line 4, after “Senate.” insert “not more than two of the
judges of such court shall be appointed from the same political party.”

On page 56, line 3, delete “g” from “withing.”

On page 57, line 9, after “report” substitute “to” for ‘“the,” and in line
12, after “cases,” insert “and.”

On page 58, line 18, substitute a small “a” in “Article.”

On page 58, line 25, substitute a dash for the period.

On page 59, line 12, substitute “Military” for “The.”

On page 60, line 11, hyphenate “bad conduct.”
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On page 69, line 6, substitute “or’” for “at.”

On page 77, line 17, after “place” substitute “or” for “of.”
On page 79, line 23, delete “pro-.”

On page 99, line 5, substitute “dismissal” for ‘“dismissed.”
On page 99, line 6, hyphenate “bad conduct.”

On page 99, strike the proviso beginning on line 25 and ending on page
100, line 2, and substitute the following new proviso: “Provided, that when
the Coast Guard is operating as a service in the Treasury Department the
provisions of this section shall not be applicable thereto.”

The committee amendments were agreed to.
Mzr. VINSON. Mr. Chairman, I offer another committee amendment.
The Clerk read as follows:

Committee amendment offered by Mr. VINSON: On page 27, line 14,
strike out the words “have power to appoint a reporter,” and insert in lieu
thereof the following words: “Appoint qualified court reporters.”

The amendment was agreed to.
Mr. VINSON. Mr. Chairman, I offer a further committee amendment.
The Clerk read as follows:

Amendment offered by Mr. VINSON: On page 103, after line 25, after
section 15, insert:

“There is hereby authorized to be appropriated out of any moneys in the
Treasury, not otherwise appropriated, such sums as may be necessary to
carry out the purposes of this act.”

The amendment was agreed to.
Mr. VINSON. Mr. Chairman, I offer a further amendment.
The Clerk read as follows:

Amendment offered by Mr. VINSON: On page 95, line 21, after “that”
insert ‘‘the provisions of article 67 (a) and.”

The Amendment was agreed to.
Mr. VINSON: Mr. Chairman, I offer a further amendment.
The Clerk read as follows:

Amendment offered by Mr. VINSON: On page 60, lines 8, 9, and 10,
delete the words “has requested the reconsideration of a case before the
Board of Review, or.”

The amendment was agreed to.
Mr. VINSON: That is all the committee amendments, Mr. Chairman.

Mr. FURCOLO: Mr. Chairman, I offer an amendment which I sent to
the desk.
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The Clerk read as follows:

Amendment offered by Mr. FURCOLO: On page 14, line 14, strike out
the period, insert a comma, and add the words “except that in those cases
where the conviction in the civil tribunal is based on substantially the same
facts as the court-martial sentence, any period of confinement served as a
result of conviction in a civil tribunal shall be counted toward completion

 of any court-martial sentence of confinement.”

The CHAIRMAN: The gentleman from Massachusetts (Mr. FURCOLO)
is recognized for 5 minutes in support of his amendment.

Mr. FURCOLO: Mzr. Chairman, this amendment has to do with the ques-
tion I asked. It is intended to cover situations where a sailor may go
ashore and get into some difficulty with the civil authorities and cause
some damage and as a result of that he is brought to a court martial or
some sort of punishment by the naval authorities. Let us assume he is

 given a sentence of 6 months or a year. According to the bill as it is
‘written now, what would happen is that after he has served a week or a

month, if the civilian authorittes wanted him, he would then go to the
civilian authorities and perhaps be given a sentence of 6 months or a year
for the very same offense. Then he would serve that sentence, which might
be on substantially the same facts.

Mr. VINSON: Mr. Chairman, will the gentleman yield?
Mr. FURCOLO: 1 yield.

Mr. VINSON: I wish the gentleman would explain his amendment. As
I understand it, your amendment would have mno relation to an offense
committed in the armed services. If he commits an offense in the armed
service and get 3 months and then he commits an offense at the same time
in the civil jurisdiction and gets a 6-months sentence, then you want to give
him credit to abate his 3-month sentence in the armed services?

Mr. FURCOLO. In effect there are many cases where, on substantially
the same facts—and that is what the amendment provides—a man can be
brought in by both the civilian and military authorities.

Mr. BROOKS. Mr. Chairman, will the gentleman yield?
Mr. FURCOLO. 1 yield.

Mr. BROOKS: The gentleman is aware that in civil life a man can be

‘tried three times for the same offense?

Mr. FURCOLO. That is right. _
Mr. BROOKS. Ordinarily the courts take that into consideration, and

. when the courts fail in their function, then the pardoning power steps in

and exercises its right.
Mr. FURCOLO. The courts do take that into consideration.

Very frankly, as far as I am concerned, I should like to see it written
right into law so that there could not be any discretion on the part of the
military authorities to make that man serve double time, really, on the
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same substantial facts; and that is what this provision of the bill would do.
There are many many cases in which a man will go off on a tear and commit
certain acts that will bring him before both the military authorities and the -
civilian authorities for the same offense. Six months would be adequate
pumshment for the offense committed, but without this amendment the
military authorities could give him 6 months, he could serve 3, be turned
over to the civilian authorities; they could give him another 6 months, make
him serve it, and then he would have to be returned to the military auth-
orities to serve the balance of his 6 months’ sentence there. Such procedure
is not just, but the way the bill is worded there can be no discretion, for it
states that he shall be returned for the completion of the court-martial
sentence. There is no discretion there. It practically makes a double
seatence for the same offense mandatory. Briefly, the prevention of that
injustice is the sum and substance of what I wish to accomplish by this
amendment.

Mr. VINSON: Mr. Chairman, I rise in opposition to the amendment.

Mr. Chairman, the bill has been carefully thought out; and, as was
stated in the debate, hearings were held on the bill for five solid weeks,
oftentimes lasting 6, 7, and 8 hours a day. After the hearings were con-
cluded the bill was studied section by section with the best lawyers of the
Department, together with our own legal staff. This bill is highly technical,
and we do not want to throw it out of balance. I do not believe the gentle-
man’s amendment was intended to throw it out of balance, but I believe it
will not be in the best interest of the service to accept the amendment,
and I ask that it be rejected.

The CHAIRMAN: The question is on the amendment offered by the
gentleman from Massachusetts.

The amendment was rejected.
Mr, FURCOLO: Mr, Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. FURCOLO: On page 37, lines 10 and 11,
strike out the words “or absence without leave.”

Mr. FURCOLO. Mr. Chairman, this has to do only with the statute of
limitations. The bill provides that for certain offenses there is a period of
time during which the statute runs, but on the more serious offenses the
statute may not run.

Absence without leave is the sort of thing whether in time of war or in
time of peace that happens hundreds and thousands of times; it is a fairly
common offense in the services. Strange as it may seem, in many, many
instances, even in time of war, it is not a very important offense, and I
‘think absence without leave should not be included with the more serious
offenses.

Mr. VINSON. Mr. .Chairman, will the gentleman yield?
Mr. FURCOLO. 1 yield.

Mr. VINSON. Let us get right down to business; does the gentleman
believe that a person charged with desertion or absence without leave in
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time of war should have the benefit of the statute of limitations? Does
the gentleman think the statute should run in such a case where the fate
of the Nation is imperiled and they need him to do military duty?

Mr. FURCOLO. If a man can be absent without leave without his absence
peing noticed for 3 years, certainly it is not a very serious thing. Desertion
and absence without leave are two very different things. Absence without
Jeave is one of the most common offenses in the services; it happens
hundreds of thousands of times. A man should not have that hanging
over his head for the period of time indicated here.

Mr. VINSON. Mr. Chairman, I rise in opposition to the amendment,
and ask that it be voted down. I believe the gentleman from Massachusetts
has not made out a good case for his amendment.

The CHAIRMAN. The question is on the amendment offered by the
gentleman from Massachusetts.

The amendment was rejected.
Mr. FURCOLO. Mryr. Chairman, I offer an amendment.
The Clerk read as follows:

Amendment offered by Mr. FURCOLO: On page 89, line 4, strike out
all of the words in line 4, and insert the words: "Punished as a court martial
may direct.”

Mr. FURCOLO. Mr. Chairman, the bill as it is now written says that
any officer who is convieted of conduct unbecoming an officer and a gentle-
man shall be dismissed from the armed services. There is no discretion;
it is mandatory. There are manhy, many offenses that are relatively minor
which can be construed, and actually they are correct in construing them,
as being conduct unbecoming an officer and a gentleman and, of course, they
must be dismissed. I would be satisfied to leave it up to the discretion of
the court martial. You do that in the case of more serious offenses. That
is the purpose of my amendment.

Mr. VINSON. Mr. Chairman, we accept the amendment.

The CHAIRMAN. The question is on the amendment offered by the
gentleman from Massachusetts (Mr. FURCOLO).

The amendment was agreed to.
The CHAIRMAN. Under the rule, the Committee rises.

Accordingly the Committee rose; and the Speaker having resumed the
chair, Mr. LANHAM, Chairman of the Committee of the Whole House on
the State of the Union, reported that that Committee, having had under
consideration the bill (H.R. 4080) to unify, consolidate, revise, and codify
the Articles of War, the Articles for the Government of the Navy, and the
disciplinary laws of the Coast Guard, and to enact and establish a Uniform
Code of Military Justice, pursuant to House Resolution 201, he reported
the bill back to the House with sundry amendments adopted by the Com-
mittee of the Whole.
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The SPEAKER. Under the rule, the previous question is ordered.

Is a separate vote demanded on any amendment? If not, the Chair will
put them in gross.

The amendments were agreed to.

The SPEAKER. The question is on the engrossment and the third
reading of the bill. '

The bill was order to be engrossed and read a third time, and was read
the third time.

The SPEAKER. The question is on the passage of the bill.

The bill was passed and a motion to reconsider was laid on the table.
GENERAL LEAVE TO EXTEND REMARKS

“Mr. BROOKS. Mr. Speaker, I ask unanimous consent that all Members
may have five legislative days in which to extend their remarks in the
RECORD on the bill just passed.

The SPEAKER. Is there objection to the request of the gentleman from
Louisiana ?

There was no objection.

United States SENATE
(Cong. Record, Vol. 95, Pt. 5, P. 5810)
May 6, 1949

HOUSE BILLS AND JOINT RESOLUTIONS REFERRED

The following bills and joint resolutions were severally read twice by
their titles, and referred, as indicated:

H.R. 4080. An act to unify, consolidate, revise, and ccdify the Articles
of War, the Articles for the Government of the Navy, and the disciplinary
laws of the Coast Guard and to enact and establish a Uniform Code of
Military Justice; to the Committee on Armed Services.
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United States SENATE
(Cong. Record, Vol. 95, Pt.5,6162-6170)
May 13, 1949

PROPOSED UNIFORM CODE OF MILITARY JUSTICE

Mr. McCarran: Mr. President, considerable publicity has recently been
given to a letter which T addressed to the senior Senator from Maryland
(Mr, Tydings), chairman of the Armed Services Committee, in connection
with the bill (S. 875). now pending before that committee, which provides for
a Uniform Code of Military Justice. My letter was a 35-page analysis of the
provisions of the bill, and I regret that the newspaper comments seemed to
pe confined to the last 2 pages of the letter.

The official statement of the Navy setting forth the numbers and quali-
fications of the personnel of the Judge Advocate General’s office appears
in paragraph 2 of the statement made by Rear Adm. George L. Russell,
Judge Advocate General of the Navy, before the House Committee on
Armed Services, on Monday, April 4, 1949. In the fourth from last paragraph
of the same statement is set forth the policy of the Navy with regard to the
rotation of legal specialists to line duty and return.

As to the necessity for the establishment of the office of general counsel,
staffed by civilians, I refer those interested to the hearings conducted before
a Subcommittee of the Committee on Naval Affairs of the Seventy-eighth
Congress, pursuant to House Resolution 30, of which subcommittee the
present junior Senator from Texas (Mr. Johnson) was then chairman.

In order that all persons interested may have the opportunity of evalu-
ating the full text of the letter which I addressed to the senior Senator
from Maryland, I ask unanimous consent that it be inserted in the Record
at this point as a part of my remarks.

 There being no objection, the letter was ordered to be printed in the Record,
as follows:

April 30, 1949

Hon. Millard E. Tydings,
United States Senate,
Washington, D. C.

My dear Senator Tydings: As you know, I have long been interested
in the problems presented by the application of our courts martial system
to both the personnel of the armed services and the civilians who happen
to be subject to the same jurisdiction, I have always done my utmost to
protect the civil rights, so far as it is constitutionally possible, of persons
of both classes who must undergo trial by military tribunal. Accordingly,
1 have made an intensive study of S. 857, which purports to unify and revise
the Articles of War and the Articles for the Government of the Navy so
as to establish a uniform code of military justice. I am, therefore, sub-
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mitting for your consideration the following comments relating to the
provisions of the proposed legislation.

I regret that they are necessarily lengthy, but the bill is of such great
import that it warrants the most detailed consideration possible. In this
connection I respectfully request that this letter be made a part of the
record on this bill so that all persons interested may have an opportunity
to evaluate its contents.

In considering this proposed uniform code of military justice preliminary
consideration should be given to the following points:

1. The committee on a uniform code of military justice, which formulated
this proposed code, was composed of Prof. Edmund M. Morgan, Jr., acting
as chairman. and four members of the Military Establishment. The staff
which assisted this committee consisted of 15 members of the Military
Establishment, Thus the work was weighted by 19 from the Military Es-
tablishment to 1 professor from ecivilian life.

2. This proposed code will govern in peacetime, as well as wartime, a
large segment of the population of the United States consisting mostly of
civilians and persons drafted frowa civilian life.

3. This segment of the population will be subject to administrative and
military tribunals which Congress is asked to set up or continue completely
outside the judicial system as provided in article III of the Constitution.

“In appraising the system of military justice, the emphasis must be on
its actual operation rather than on the relevant statutory provisions stand-
ing alone. Experience has shown that legislation in this field may not al-
ways be taken at face value, since the pressures of military life tend fo
thwart congressional intention and to deprive statutory language of the
meaning it would have in other contexts” (Wallstein, The Revision of the
Army Court-Martial System, Col. L. R, 48: 219, March 1948).

COMMENT ON 8. 857

Section 1 of S. 857, Fighty-first Congress, proposes a uniform code of
military justice applicable to all of the armed forces, including the Coast
Guard whether operating as part of the Navy or as an independent organi-
zation under the Treasury Department. The definitions are set out in
article 1.

Article 2 lists the persons who are subject to the code. Tncluded are
persons “awaiting discharge after the expiration of their terms of enlist-
ment.” The commentary of the committee on a uniform code of military
justice found on page 5 of “Uniform Code of Military Justice — Text, Re-
ferences, and Commentary * * * ” merely states that paragraph 1 in which
this provision appears, “ is an adapation of Articles of War 2 (a).” How-
ever, a perusal of that section fails to disclose any such authority to hold
a man subject to the Articles of War after the expiration of an enlistment.
If this is to remain in the code it should be qualified to make certain that the
code applies only to personnel held after the expiration of their enlistments
pursuant to the legal order of a court martial as provided in paragraph (7).
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Paragraph (11) subjects to the code * all persons serving with, employed
by, accompanying, or under the supervision of the armed forces without the
continental limits of the United States * * *” and certain territories. Para-
graph (12) goes a step further subjecting “all persons within an area leased
by the United States which is under the control of the secretary of a depart-
ment and which is without the continental limits of the United States * * *»
and certain territories. The commentary of the committee on a uniform
code of military justice states:

“«Paragraph (11) and (12) are adapted from 34 U. S. C,, section 1201, but
are applicable in time of peace as well as war. Paragraph (11) is somewhat
proader in scope than AW 2 (d) in that the Code is made applicable to per-
sons employed by or under the supervision of the armed forces as well as
those serving with or accompanying the same and the territorial limitations
during peacetime have been reduced to include territories where a civil-
court system is not readily available.”

Considering the number of persons who served in the armed forces during
World War IT and who will serve in the future, these provisions will place
a very large portion of the population—both civilian and armed forces per-
sonnel—under an almost exclusive jurisdiction of military tribunals. As
indicated in the commentary, military law has not heretofore been thus ex-
tended, especially in application to peacetime conditions.

Article 3 states that Reserve personnel who are charged with having
committed an offense while in a status in which they were subject to this
Code, may be retained on duty or may be placed on an active-duty status
for disciplinary action without their consent. This provision appears to
stem from section 301 of the act of June 25, 1938 (52 Stat. 1180; U. S. C. 34,
855), relating to the Naval Reserve. The enactment of this provision will
foreclose appeals to the civil courts in circumstances such as those involved
in Hironimus v. Durant ((1948)) 168 F. 2d 288), where a WAC captain on
terminal leave was returned to active duty to stand trial. The general rule,
heretofore applicable with regard to the Army, has been stated in Mosher
v. Hunter ((1944)) 143 F. 2d 745, 746), thus:

“Tt is generally true, as contended, that courts-martial jurisdiction is co-
existent and coterminous with military service and ceases upon discharge
or other separation from such service (sec. 10, ch. 4, Manual of Courts-
Martial, U. S. Army, 1928), and it does not extend to offenses committed
against military law by those who are subsequently discharged or otherwise
separated from such military service, unless courts-martial jurisdiction
first attached before separation from the service, in which event jurisdiction
continues until fully exhausted. (Carter v. McClaughry (183 U. S. 365, 383,
22 8. Ct. 181, 46 L. Ed. 236; Ex Parte Wilson D. C,, 33F, 2d 214. Cf. Ex Parte
Clark, D. C., 271 F. 538.) Furthermore, all persons under sentence adjudged
by a court martial are subject to military law (2d.art. of war, subsec. (e),
10 U. S. C. A, section 1473 (e)), and are therefore within the jurisdiction of
courts martial for offenses committed against military law. This is true,
although his military service ceased before jurisdiction attached and before
trial and sentence Carter v. McClaughry, supra; Kahn v. Anderson (255
U. 8. 1, 41 8. Ct. 224, 65 L. Ed: 469), and Mosher v. Hudspeth, supra.)”
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With regard to subdivisions (b) and (c¢) of article 8, the commentary .
states that (b) provides that a person who obtains a fraudulent discharge is
not subject to this Code during the period between the discharge and later
apprehension for trial of the issue. Subdivision (¢) is prompted by Ex
Parte Drainer (1946) (65 F. Supp. 410), which held that a discharge from the
naval service barred prosecution of a person for desertion from the Marine
Corps at a period prior to his enlistment in the Navy (p. 8). In that case the
court said (p. 410):

“It is the general rule that a person is amenable to the military jurisdi-
tion only during the period of his service. (United Sates v. McDonald (2Cirec.,
2656 F. 695; Naval Courts and Boards, sec. 334, at p. 92; Winthrop, Military
Law and Precedence (sic), 2d Ed. (1920), at p. 89). And once honorably
discharged, such honorable discharge is a final judgement passed by the
Government upon the entire ‘formal military record’ of the person. (United
States v. Kelly. 15 Wall, 84 * * *)»

Thus, article 3 proposes to authorize the retention of complete jurisdiction
over personnel of the armed forces for indefinite periods.

Article 4 relates to a dismissed officer’s right to a trial by court martial
and should be read in conjunction with section 10. If enacted, paragraph (a)
should at least be amended by inserting after “President” the following

words, “under the provisions of section 10 of this act,” so that the first part
of the sentence will read:

“(a) When an officer, dismissed by order of the President under the pro-
visions of section 10 of this act, * * *” ete,

The following commentary on this article (p. 10) is illuminative:

“This article should be read in conjunction with the provision being re-
enacted in section'10 of this act. The right to trial will apply only in the
case of a summary dismissal by order of the President in time of war. (Sec.
10 covers the provisions now found in AW 118 and AGN art. 36.)

“If the President fails to convene a court martial where there has been
an application for trial, or if the court martial convened does not adjudge
dismissal or death as a sentence, the procedure followed will be the same as
that prescribed article 75 (d) where a previously executed sentence of dis-
missal is not sustained on a new trial. This changes the present statutory
provisions set out in the references. The change is made because of the
doubt, expressed by Winthrop and other commentators, as to the constitu-
tionality of the present provision declaring that an order of dismissal, law-
fully issued by the President, shall be void under certain circumstances.

Under the proposed procedure it will be possible to achieve the same result—
thai of restoring the officer.

“No time limit has been set on when an application for trial must be
submitted. The present statutory provision has been construed to require
that the application be made within a reasonable time, which will vary ac-
cording to circumstances. (See Winthrop, Military Law and Precedents,
1920 ed., p. 64; Digest of Opinions, Judge Advocate General of the Army,
1912-40, sec, 227.)”
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Article 5 states that this proposed “code shall be applicable in all places.”
Thus universal application is proposed. The commentary (p. 11) states:

“This article reenacts the present Army provision. It is not in conflict
with the provisions in article 2 (11) and 2 (12) of this code, which make
certain persons subject to the code only when they are outside the United
States and also outside certain areas. The code is applicable in all places
as to other persons subject tc it. Previous restrictive provisions on this
subject in the AGN have given rise to jurisdictional problems which this
language will correct. (See Keefe Report, p. 262 ff.)”

Article 6, paragraph (a) subjects the assignment of legal officers to the
approval of the Judge Advocate General. In this connection we note that
sections 246 and 247 of the act of June 24, 1948—Public Law 759—Eightieth
Congress created the Judge Advocate General’s Corps and provided for
the permanent appointment of officers to serve in that corps. Thus the law
specialists, insofar as the Army is concerned, would appear to be already
under the control of that Judge Advucate General. This suggests that the
status of the officers of other Judge Advocates be examined in the light of
sections 246 and 247.

Paragraph (c) of article 6 states:

“(c) No person who has acted as a member, law officer, trial counsel,
assistant trial counsel, defense counsel, assistant defense counsel, or in-
vestigating officer in any case shall subsequently act as a staff judge advocate
or legal officer to any reviewing authority upon the same case.”

The commentary states (p. 12) that this paragraph is based on AW 11
(see sec. 208 of Pub. Law 759—80th Cong.), and is designed to secure re-
view by an impartial staff judge advocate or legal officer. .

While this paragraph appears to correct some of the abuses under the
present system (see Henry v. Hodges (1948) 76 F. S. 968), it could go
further toward assuring a thorough and impartial investigation by pro-
viding that the investigating officer should not sct in any other capacity
during the trial of a person he has investigated.

Part II, Apprehension and Restraint, contains articles 7 to 14. This part
appears to be a codification of present practices with some enlargement.
Any person, authorized under regulations governing the armed forces to
apprehend persons, may do so, under the provisions of this proposed Code,
upon reasonable belief that an offense has been committed and that the
person apprehended committed the offense.

Part III, Nonjudicial Punishment, greatly broadens the authority here-
tofore exercised in the Army by a commanding officer under AW 104. With-
out commenting on the Navy phase of this proposal, we give hereunder AW
104 and proposed article 15. The enlargment of the power of a commanding
officer to mete out “nonjudicial punishment” is apparent.

“Art, 16. Commanding officer’s nonjudicial punishment.,
“(a) Under such regulations as the President may prescribe, any com
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manding officer may, in addition to or in lieu of admonition or reprimand,
impose one of the following disciplinary punishments for minor offenses
without the intervention of a court martial—

(1) upon officers and warrant officers of his command:

“(A) withholding of privileges for a period not to exceed two consecutive
weeks; or

“(B) restriction to certain specified limits, with or without suspension
from duty, for a period not to exceed two consecutive weeks; or

“(C) if imposed by an officer exercising general court-martial jurisdiction,
forfeiture of one-half of his pay per month for a period not exceeding 3
months; .

“(2) upon other military personnel of his command:

“(A) withholding of privileges for a period not to exceed two consecutive
weeks; or

“(B) restriction to certain specified limits, with or without suspension
from duty, for a period not to exceed two consecutive weeks; or

“(C) extra duties for a period not to exceed two consecutive weeks, and
not to exceed 2 hours per day, holidays included; or

“(D) reduction to next inferior grade if the grade from which demoted
was established by the command or an equivalent or lower command; or

“(E) confinement for a period not to exceed seven consecutive days; or

“(F) confinement on bread and water or diminished rations for a period
not to exceed five consecutive days; or (It appears that this provision should
go the way of flogging or at least be confined in its application to offenses
committed while at sez.)

“{@) if imposed by an officer exercising special court-martial jurisdiction,
forfeiture of one-half of his pay for a period not exceeding 1 month.

“(b) The Secretary of a Department may, by regulation, place limita-
tions on the powers granted by this article with respect to the kind and
amount of punishment authorized, the categories of commanding oflicers
authorized to exercise such powers, and the applicability of this article to
an accused who demands trial by court martial,

“(c) An officer in charge may, for minor offenses, impose on enlisted
persons assigned to the unit of which he is in charge such of the punishments
authorized to be imposed by commanding officers as the Secretary of the
Department may by regulation specifically prescribe.

“(d) A person punished under authority of. this article who deems his
punishment unjust or disproportionate to the offense may, through the
proper channel, appeal to the next superior authority. The appeal shall
be promptly forwarded and decided, but the person punished may in the
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meantime be required to undergo the punishment adjudged. The officer
who imposes the punishment, his successor in command, and superior author-
ity shall have power to suspend, set aside, or remit any part or amount of
the punishment and to restore all rights, privileges, and property affected.

“(e) The imposition and enforcement of disciplinary punishment under
authority of this article for any act or omission shall not be a bar to trial
py court martial for a serious crime or offense growing out of the same act
or omission, and not properly punishable under this article; but the fact that
4 disciplinary punishment has been enforced may be shown by the accused
upon trial, and when so shown shall be considered in determining the mea-
gure of punishment to be adjudged in the event of a finding of guilty.” (This
would appear to give a vindictive commanding officer two bites at the apple,
gince a minor offense is nowhere defined.)

Part IV, Courts-martial jurisdiction: Proposed articles 16-21 establish
three kinds of courts martial—general, special, and summary—and the

jurisdiction of each.

At the outset it should be remembered that courts martial are the creat-
ures of statutes, and, as a body or tribunal, they must be convened and con-
stituted in conformity with provisions of the statute or they are without
jurisdiction. (See Flackman v. Hunter (1948) (75 F. S. 871, 876); Anthony
v. Hunter (1947) (71 F. S. 823, 828); and Runkle v. U. S. (1887) (122 U.S.

543, 566.)

Particular attention is invited to proposed article 18 which reads:

“Subject to article 17, general courts martial shall have jurisdiction to
{ry persons subject to this code for any offense made punishable by this
code and may, under such limitations as the President may prescribe, ad-
judge any punishment not forbidden by this code. General courts martial
shall also have jurisdiction to try any person who by the law of war is sub-
ject to trial by a military tribunal and may adjudge any punishment per-
mitted by the law of war.”

The commentary on proposed article 17 states that it is derived from
Articles of War 12 which reads:

“General courts martial shall have power to try any person subject to
military law for any crime or offense made punishable by these articles,
and any other person who by the law of war is subject to trial by military

tribunals: Provided, That general courts martial shall have power to ad-

judge any punishment authorized by law or the custom of the service in-
cluding a bad-conduct discharge.” (There seems to be no reason why the

" offenses (infra) punished under this code should not be defined in the same
language as the Federal Criminal Code and the limitations of punishments
be identical. Consideration should also be given to trial in civilian courts,
upon information, for offenses committed in United States which offenses
are cognizable under Federal civil statutes.)

Article 21 states that the provisions of the proposed code conferring juris-
diction upon courts martial shall not be construed as depriving military
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commissions or other milltary tribunals of concurrent jurisdiction. This

g

provision stems from Articles of War 15. The Supreme Court has held that -

by this provision Congress has explicity provided, so far as it may constitu--

tionally do so, that military tribunals shall have jurisdiction to try offenders
or offenses against the law of war in appropriate cases. (Ex parte Quirin
(1942) 3817 U.8. 1, 28.) Furthermore a military commission may be ap-
pointed for this purpose by any field commander, or by any commander com-
petent to appoint a general court martial. (In re Yamashita (1946) 327
U.S. 1, 10.)

Articles 22, 23, and 24 list the persons who may convene courts martial,
Article 25 states who may serve on courts martial.

“(a) Any officer on active duty with the armed forces shall be competent
to serve on all courts martial for the trial of any person who may lawfully
be brought befqre such courts for trial.” Under paragraph (b) warrant
officers on active duty are competent to serve on general and special courts

martial of any person other than an officer. Enlisted men, exigencies per-,

mitting and providing they are not of the same unit, shall constitute at least
one-third of the membership of a general or special court martial if the
accused makes a written request prior to the convening of the court for
the inclusion of enlisted men. As enacted in section 2038 of the Selective
Service Act of 1948 (Public Law 759, 80th Cong.), from whence this pro-
vision stems, the wording is:

“Enlisted persons in the active military service of the United States or
in the active military service of the Marine Corps when detached for ser-
vice with the Army by order of the President, shall be competent to serve on
general and special courts martial for the trial of enlisted persons when
requested in writing by the accused at any time prior to the convening of
the court. When so requested, no enlisted person shall, without his congent,
be tried by a court the membership of which does not include enlisted per-
sons to the number of at least one-third of the total membership of the
court.”

Section 212 of Public Law 759, Eightieth Congress, states that: “No en-
listed person may sit as a member of a court martial for the trial of another
enlisted person who is assigned to the same company or corresponding
military unit.” Thus, while the basic right to have enlisted men sit on 2
court martial trying an enlisted man is retained, a new contingency de-
priving an enlisted man of this right is proposed, viz, “unless competent en-
listed persons cannot be obtained on account of physieal conditions or mili-
tary. exigencies.” In such a case the convening authority must state the
reasons in writing. As indicated by Wallstein earlier, the test of these pro-
visions must be their actual operation and this operation will be under
tribunals having neither continuity nor tenure.

Paragraph (d) (2) of proposed article 25 states that: “No person shall be
eligible to sit as 2 member of a general or special court martial when he is the
accuser or a witness for the prosecution or has acted as investigating officer or
as counsel in the samie case.” Apparently the addition of this limitation to
wording in the last paragraph of Articles of War 4 is necessary even though
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the requirement of a “thorough and impartial investigation” received careful
attention and was enacted into positive law in 1920. This matter will he dis
cussed later in connection with proposed article 32. Returming to the limita-
tion, its need is illustrated in Henry v. Hodges ((1948) 76 F. Supp. 968) where
Judge Ryan stated (p.974): “The functions of the investigating officer, as
contemplated by Article of War 70 are those ordinarily performed both
by the civil prosecuting officer and the grand jury. These functions are
described in the Soldier and the Law by McCoomsey and Edwards (at p. 155)
as being ‘similar in many respects to a grand jury investigation in which the
grand jury determines whether a man is to be tried’ Surely it would be
travesty of justice to have the complainant-accuser sit on a grand jury,
testify before it as a witness in support of the complaint and then vote for and
return a true Mll. The duties performed by the investigating officer
are highly important to the accused. He must be strictly impartial, since
he represents both the accused and the prosecution. It is his obligation
to gather and record facts which would be admissible evidence in the
court-martial trial and to do this he must investigate. It iz upon his
recommmendation that the commanding officer relies in determining whether
there is to be a trial at all, and, if so, for what offense and by what type
of court. Can it be fairly said that one who assumes the duties of an
investigator is not disqualified by reason of the fact that he has previously
expressed in a written report his opinion as to the guilt of the accused, when
such report has been made the basis of the very charge he is investigating?
Can it be argued that one who is to give testimony on behalf of the prosecution
(and who subsequently does so, as to the alleged admissions of the accused)
has an open mind on the matter, so that his efforts will be directed along
investigational channels which might lead as well to the acquittal of the
accused as to his condemnation? Can we reasonably hope that such investi-

" gator will pursue interrogation and examination of proposed witnesses
with the same zealous and unbiased effort as one who has had no previous
contact with the case? The answer to these questions is obvious. It is
manifestly impossible for him to conduct the thorough and impartial in-
vestigation contemplated and directed by act of Congress.” (This paragraph
(d) (2) should have added, “Violation of this paragraph shall void the
proceedings.”)

Proposed article 26 stems from the second paragraph of AW 8 which pro-
vides for a law member of a general court martial. In his place is a law
officer who is no longer a voting member of the court and, except for putting
the findings in proper form as required in proposed article 39, he does not
consult with members of the court except in the presence of the accused,
trial counsel, and defense counsel. (This article cripples the conduct of the
court’s deliberations in that the accused loses the important safeguard of
having an informed lawyer present during the deliberations and veting of
the court in closed session as is the present case in the Army and Air Force.)

Under proposed article 27 the commentary states (p. 41): “The trial
judge advocate is renamed the trial counsel, and the right of the accused
to have a person requested by him act as defense counsel is subject to the
availability of that person. (See article 38.)"

“Paragraph (1) of subdivision (b) incorporates the first proviso of AW
11, but the requirement that counsel be qualified as set forth therein is no
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longer subject to the exception allowed where such qualified persons are
not available * * *” In view of the mandatory language of proposed article
27, we are unable to understand the qualifying language in the commentary.
‘We assume that there is no intention to permit the recurrence of a situation
such as is found in Beets v, Hunter (1948), (75 F. Supp. 825), when a soldier
was represented, contrary to his wishes, in court-martial proceedings by an
officer who was wholly incompetent to represert him and who did so only
on military orders. “The court has no difficulty in finding that the court
which tried this man was saturated with tryanny; the compliance with the
Articles of War and with military justice was an empty and farcical com-
pliance only, and the court so finds from facts, and so holds as a matter
of law” (p. 826).

Proposed article 28, derived from AW 115, shifts the power to appoint
reporters and interpreters from the president of the court to the convening
authority since the latter will have coutrol of the available personnel (com-
mentary p, 42). Article 29 establishes the procedure whereby general and
special courts martial may continue with a case when the required member-
ship has been reduced by reason of physical disability, challenge, or by
order of the convening authority for good cause. Recorded testimony must
be read to new members prior to continuing the trial.

Part VI. Pretrial procedure: The proposed articles forming part VI
are taken largely from AW 46, as enacted in the Selective Service Act of
1948 (P. L. 759, 80th Cong., sec, 222), AW 24 (U. S. C. 10: 1495), and AGN
42 (¢) (U, S. C. 34: 1200, art. 42 (c)).

The commentaries on two proposed articles, 31 and 32, merit careful
consideration, Article 31 states:

“Art. 831, Compulsory self-incrimination prohibited.

“(a) No person subject to this code shall compel any person to incriminate
himgelf or to answer any question the answer to which may tend to in-
criminate him,

“(b) No person subject to this code shall interrogate, or request any state-
ment from, an accused or a person suspected of an offense without first
informing him of the nature of the accusation and advising him that he
does not have to make any statement at all regarding the offense of which
he is accused or suspected and that any statement made by him may be used
as evidence against him in a trial by court martial. (That this can be -
overdone was brought to my attention in an Army case where the investi-
gating officer, in testimony attempting to show that a confession was in
fact voluntary, stated that he warned the accused no less than 20 times.)

“(c) No person subject to this code shall compel any person to make a
statement or produce evidence before or for use before any military tribunal
if the statement or evidence is not material to the issue and may tend to
degrade.

“(d) No statement obtained from any person in violation of this article
or by an unlawful inducement shall be received in evidence against him in a
trial by court martial.”
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«Commentary: Subdivision (a) extends the privilege against self-in-
crimination to all persons under all circumstances. Under present Army
and Navy provisions only persons who are witnesses are specifically granted
the privilege. Subdivision (b) broadens the comparable provision in AW 24
to protect not only persons who are accused of an cffiense but also those
who are suspected of one. Subdivision (c) is similar to AW 24 in that the
privilege against self-degradation is granted to witnesses before a military
tribunal and persons who make depositions for use before a military tribunal.
It is made clear that this privilege cannot be invoked where the evidence
is material to the issue—where it might be crucial in the determination
of the guilt or innocence of an accused. Subdivision (d) makes state-
ments or evidence obtained in violation of the first three subdivisions in-
admissible only against the person from whom they were obtained. This
conforms with the theory that the privilege against self-incrimination and
self-degradation is & personal one.

“The intentional violation of any of the provisions of this article con-
stitutes an offense punishable under article 98,

“It is unnecessary to provide in this article that the failure of an accused
to testify does not create a presumption against him. (See title 18, U S. C,,
gee. 3481.)”

A question may arise concerning the application of the provision of the
fifth amendment stating that “ * * * nor shall any person be compelled in any
criminal case to be a witness against himself * * ** to personnel of the armed
forces. Ex parte Benton (1945) 63 F. Supp. 808 and In re Wrublewaski (1947)
71 F. Supp. 143, affirmed 166 F. 2d 243 indicate that the constitutional gar-
anties of the fifth and sixth amendments may not be invoked in cases
arising in the land or naval forces of the United States. See also Ex parte
Quirin (1942) 317 U. 8. 1, 43; Ex parte Milligan (1866) 4 Wall. 2, 123; and
U. S. ex rel. Innes v, Crysta] (1943) 131 F. 2d 576, /
Milligan (1866) 4 Wall. 2, 123; and U, S. ex rel. Innes v, Crystal (1943) 131

F. 2d b576.

Article 32 requires a thorough and impartial investigation; requires that
the accused be advised of charges against him; that he be permitted to pro-
vide civilian counsel of his own or select military counsel if reasonably
available. “At such investigation full opportunity shall be given to the
accused to cross-examine witnesses against him if they are available and
to present anything he may desire in his own behalf * * * and the investi-
gating officer shall examine available witnesses requested by the accused.”
The charges shall be accompanied by a statement of the substance or the
testimony. The article concludes:

“(d) The requirements of this article shall be binding on all persons
administering this code, but failure to follow them in any case shall not
constitute jurisdictional error.” (The paragraph (d) should be amended to
read “.. .. .. and failure to follow them in any case shall constitute jurisdictional
error.'””)

Taking this last element first, cases to date have held that such failure
was a jurisdictional matter. (See Waite v. Overlade (1948) 164 F. 2d 722;
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Reilly v. Pescon (1946) 156 F. 2d 682; cert. den. 829 U, S. 790; and Hicks v.
Hiatt (1946) 64 I, Supp. 238.) Thus there is an obvious attempt to foreclose
any possible review by Federal courts on this point. This is indicated by
the commentary (p. 49).

“Subdivision (d) is added to prevent this article from being construed as
jurisdictional in a habeas corpus proceeding. Failure to conduct an investi-
gation required by this article would be grounds for reversal by a reviewing
authority under the code and an intentional failure to do so would be an of-
fense under article 98.”

‘While failure to conduct the investigation would be an offense under
article 98, it is difficult to see how this will benefit the accused who must
depend upon a nebulous right of review by a whole maze of reviewing author-
ities and tribunals.

Thiy requirement of a “thorough and impartial investigation” has been a
delicate point of controversy for a long period. The requirement first ap-
pears in article 70 of the Articles of War which were enacted as Chapter 11
of the Army Reorganization Act of June 4, 1920 (41 Stat. 759, 787, 802).
This chapter revised an earlier revision of the Articles of War which had
been enacted as section 3 of the Army Appropriation Act of August 29, 1916
(39 Stat. 619, 650, 661). As enacted in 1916, Article 70 did not contain the
provision requiring “a thorough and impartial investigation.”

Returning to the act of June 4, 1920, the law carries the bill number H. R.
12775-Sixty-sixth Congress. This bill, as introduced and passed by the
House, was merely a reorganization proposal and did not deal with the
Articles of War. On the Senate side another organization bill, S. 3792-
Sixty-sixth Congress, was receiving legiglative consideration, n the mean-
time 8. 64--Sixty-sixth Congress entitled “A bill to establish military just-
ice” and proposing an extensive overhauling of the Articles of War, had
been the subject of prolonged hearings (1,395 pages) and had been reported.
(See Congressional Record 59, pt. 6, 5712.) While the bill, as introduced,
did not have the requirement of a “thorough and impartial investigation,”
the reported version did contain the wording later enacted in article 70. The
report on this bill appears not to have been printed.

During the consideration of S. 3792, this reported version of S, 64 was
accepted on the floor as an amendment. (See Congressional Record 59, pt. 6,
p. 5836.)

In the meantime H. R. 12775 had passed the House and had been reported in
the Senate (Congressional Record 59, pt. 6, p. 5883). Switching to that
bill, the Senate struck out all after the enacting clause (p. 5895) and inserted
the amended language of S. 3792, which now contained the amended Articles
of War, and as amended, the Senate then passed H. R, 12776 (p. 5898) and
this provision was agreed to in conference. The hearings and debate on
this legislation are illuminative.

Returning to the application of this requirement, Hicks v. Hiatt (1946)
(64 F. Supp. 238) has held that failure to employ required investigative
technique may be a denial of due process. There Circuit Judge Biggs states:
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“The circuit court of appeals for this circuit in United States v. Hiatt (8 Cir.,
141 T. 2d 664, 666) held that the basic guarantee of fairness aflorded by
the due-process clause of the fifth amendment applies to a defendant in
criminal proceedings in a Federal military court as well as a Federal civil
court and that an ¢ * * * individual does not cease to be a person within
the protection of the fifth amendment of the Constitution because he has
joined the Nation’s armed forces and has taken the oath to support that
Constitution with his life, if need be. The court went on to state: ‘This is
not to say that members of the military forces are entitled to the procedure
guaranteed by the Constitution to defendants in the civil courts. Asto them,
due process of law means the application of the procedure of the military law.
Many of the procedural safeguards which have always been observed for the
penefit of defendants in the civil courts are not granted by the military law.
In this respect the military law provides its own distinctive procedure to
which the members of the armed forces must submit. But the due-process
clause guarantees to them that this military procedure will be applied to them
in a fundamentally fair way. We conclude that it is open for a civil court in a
habeas corpus proceeding * * * and the manner in which it was conducted
ran afoul of the basic standard of fairness which is involved in the constitu-
tional concept of due process of law and, if it so finds, 1o declare that the relat-
or has been deprived of his liberty in violation of the fifth amendment and
to discharge him from custody” (p. 248). (See also Henry v. Hodges (1948),
76 . Supp. 968.)

This is, we believe, consonant with the idea that to those in the military
or naval service of the United States, the military law is due process (Reaveg
v. Ainsworth (1911) (219 U. S. 296); U. S. v. Weeks (1914) (232 U. S, 383).
To this might be added the logical conclusion that it is due process only
when complied with.

Article 38 requires that the charges against a person held for a general
court martial, together with the investigation and allied papers, be for-
warded by the commanding officer to the officer exercising general court-
martial jurisdiction within 8 days after arrest, if practicable.

Under article 34 the staff judge advocate or legal officer is required to
review the charge and the evidence, prior to referring the charge to a
general court martial, to see that such charge alleges an offense under the
code and is warranted by the evidence indicated in the report of the investi-
gation. The 1948 amendment to AW 47 (U. 8. C. 10: 1518), from whence
this proposed article stems, required also a finding “that a thorough and
impartial investigation thereof has been made. * * *” This has been deleted:
Perhaps it was felt that proposed article 32 covered the situation.

Article 35 requires the service of charges upon the accused and limits
the time in which he can be brought to trial before a general or special court
martial in time of peace.

Part VII, consisting of articles 36-54, inclusive, establishes the trial pro-
cedure. Article 36 aunthorizes the President to prescribe 1ules of procedure,
including rules of evidence, which shall be reported to Congress. Article
37 seeks to curtail the influence of commanding officers and convening

101



authorities over courts martial. The commentary states that this will not
preclude “fair comment” by the reviewing authority (p. 54). (Art. 87)
The mere prohibition of influence by command is not sufficient. This article
should be moved over to “Offenses” and violation thereof punished as a
court martial may direct.

Article 88 states that the trial counsel, in a general or special court
martial, shall prosecute in the name of the United States; that the accused
shall have the right of counsel; that defense counsel may file briefs and
objections for inclusion in the record.

Deliberation and voting by general or special courts martial, under article
39, shall be private but the law officer and the reporter may be used to put
the findings in proper form after the vote. “The law officer is not a ‘member’
of the court and is not to be present during its deliberations and voting”
(commentary, p. 57).

Article 40 permits continuances while article 41 permits challenging of
members for cause. The accused and trial counsel are each given one
peremptory challenge. Article 42 relates to oaths while article 43 estab-
lishes the limitations on actions. Suhdivision (f) of article 43 lifts section
3287 out of the recently enacted title 18, The reason for including this
section is somewhat obscure. The commentary (p. 62) merely states that
subdivision (f) incorporates the provision in title 16, subsection 3287, which
otherwise might not be applicable to court martial cuses. This is puzzling
in view of the numerous provisions in title 18 relating to the armed forces
which received no notice in the proposed code.

Article 44, captioned “Former jeopardy” reads:

“No person shall, without his consent, be tried a second time for the
same offense; but no proeceeding in which an accused has been found guilty
by a court martial upon any charge or specification shall be held to he a
trial in the sense of this article until the finding of guilty has become final
after review of the case has been fully completed.” (The problem of double
jeopardy was partially covered in the discussion of proposed article 81.)

The constitutional provision, the application of which is in doubt, reads:
“Amendment (V) * * * nor shall any person be subject for the same offense
to be twice put in jeopardy of life or limb; * * * “Turner’s Case (1676), 16
Charles T], first laid down this rule. (See 38 A. B. A. I. 745.) However,
it has been held that the findings of a military court of inquiry acquitting
a person of all blame is not a complete bar to a prosecution in the civil
courts{U. S. v, Clark ((1887), 31 F. 710, 715; U. S. v. Cashiel ((1863), 25 Fed.
Cas. No. 14, 744). Conversely U. S. v. Bayer ((1946), 156 F. 2d 964) (re-
versed on other grounds, 331 U. S. 532, rehearing denied 332 U. S. 785),
and ex parte Benton ((1945), 63 F. Supp. 808) indicate that the principle
of double jenpurdy applies between military tribunals and Federal courts.
See also In re Wrublewski ((1947), 71 F. Supp. 143, affirmed 166 F. 2d. 243.)
U. S. ex rel. Pasela v. Fenno ((1947), 76 F. Supp. 203, affirmed 167 F. 2d 593);
Wade v. Hunter ((1947), 72 F. Supp. 75580 However, it is not clear that this
rests on constitutional principles rather than upon A W 40 as enacted in the
act of June 4, 1920, or R. S. 1342, article 102, or similar provisions. The
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matter could be clarifled by extending the protection of the provision of the
fifth amendment rather than granting protection by means of different
languvage in a statutory enactment.

Irregular pleading or silence shall be entered as a plea of not guilty. A
plea of guilty will not be received in a capital case (art. 45).

Article 46 seeks to afford the acecused an equal opportunity to obtain
witnesses and other evidence.

Duly subpenaed (sic) persons who neglect or refuse to appear before a mili-
tary tribunal, commission, or officer designated to take a deposition are
deemed guilty of an offense against the United States triable in the United
States district court and punishable by maximum penalties of $500 fine
and/or imprisenment not to exceed 6 months. In view of other jurisdie-
tional grants relating to activities of civilians, it appears strange that
military tribunals should not seek to enforce their own process. (See art. 47).

" They have power to punish for contempts. See article 48, derived from AW

32 and AGN 42 (a).

Article 49 relates to depositions; 50 to admissibility of records of courts
of inquiry; 51 and 52 to voting and rulings. Subdivision (b) of article 51
reads:  “(b) The law officer of a general court martial and the president of a
special court martial shall rule upon interlocutory questions, other tham
challenge, arising during the proceedings. Any such ruling made by the
law officer of a general court martial upon any interlocutory question other
than a motion for a finding of not guilty, or the question of accused’s sanity
shall be final and shall constitute the ruling of the court; but the law officer
may change any such ruling at any time during the trial. Unless such ruling
be final, if any member objects thereto, the court shall be cleared and closed
and the question decided by a vote as provided in article 52, viva voce,
beginning with the junior in rank.”

Before voting the law officer of a general court martial and the president
of a special court martial shall, in the presence of the accused and counsel,
instruct the court as to the elements of the crime and charge the court that
the accused is presumed innocent until his guilt is established by legal and
competent evidence beyond a reasonable doubt; doubt must be resolved in
tavor of the accused; doubts as to degree of guilt must be resolved in favor
of the lower degree; the burden of proof is on the Government.

Axticle 53 requires the court martial to announce its findings and sentence
to the party as soon as determined. However, Altmayer v. Sanford ((1945),
(148 F. 2d 161, 162) indicated that a failure to do so does not violate any
fundamental right of the accused.

Article b4 relates to the records of trials and the authentication thereof.

Part VIII, Sentences, contains articles 55-58 relating to cruel and un-
usual punishments (on the basis, apparently, that the eighth amendment is
inapplicable); to maximum limits; to the effective date of sentences; and
to execution of confinement. Agttention is invited to the commentaries on
these articles. (Art. 58 should not be enacted without careful consultation
with the Attorney General and Director of Prisons. The most serious con-
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siderations should be given to the question of whether or not a discharge
should be executed before transfer to a Federal institution so that the

parole facilities of the Federal Parole Board may operate on a prisoner’s
behalf.)

Part IX, Review of courts martial, should be the focal point for con-
sidering the bill for it superimposes on the courts-martial system a review
maze which probably will be as indecisive with regard to the rights of the
accused as it attempts to be final with regard to possible review by the
civil courts.

This labyrinth commences with proposed article 59 which states first that
a finding or sentence of a court martial shall not be held incorrect on the
ground of an error of law unless the error materially prejudices the rights
of the accused. Hicks v. Hiatt (1946) (64 F. supp. 238) not only states that
it is the duty of the trial judge advocate to see that the accused is dealt
with fairly, but that when there are prejudicial ervors, the failure of the
reviewing authority to order a new trial is an abuse of legal discretion
(p. 248). It is difficult to see how an enlarged labyrinth with a sealed oulet
could afford an accused person such as Hicks any assurance of justice. The
article does permit (subdivision (b)) the reviewing authority to affirm a
lesser included offense,

The first review after the court martial is the convening autherity or
his successor or any officer exercising general court-martial jurisdiction
(art. 60). The commentary states that this particular reviewing power
vests in the office, not in the convening authority (p. 85). This authority
is required by article 61 to refer the record to his staff judge advocate or
legal officer for a written opinion if a general court martial is involved.
Even if there is an acquittal of all charges, an opinion limited to questions
of jurisdiction is still required. The purpose of such an opinion is ohscure.

Article 62 brings forth a new proposal. If a case before a court martial
has been dismissed on motion and the ruling does not amount to a finding
of not guilty, the convening authority may return the record to the court
for recnnsideration of the ruling and any further appropriate action. Thus
the accused may find this passageway in the labyrinth taking him right
back to where he started. Subdivision (b) permits nonprejudicial errors
or omissions in the record to be corrected by the court when the record is
returned by the convening authority for that purpnse. The record may not
be returned, however, for reconsideration of a finding of not guilty or to
increase the severity of the sentence unless a mandatory sentence is pre-
scribed for the offense. Note in this connection proposed article 37 re-
lating to unlawfully influencing the action of a court martial. See also
Hurse v. Caffey ({1945) 59 F. supp. 863) as illustrative of problems which
arise in correcting a verdict.

The convening authority may order a rehearing or dismiss the charges if
he disapproves the findings and sentence but he cannot order a rehearing
where there is lack of evidence in the record to support the findings. A
new court is required for a rehearing and while the accused cannot be re-
tried on charges of which he was found not guilty, he may be found guilty
of an offense not considered upon the merits in the original proceedings.
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This provision raises the question: How is the accused to know what he is
being tried for if such a finding can be made by the new court?

Under article 64 the convening authority approves only such findings and
sentence as he finds correct in law and fact and determines should be ap-
proved. Then, under article 65, the convening authority, after taking final
action in a general court-martial case, forwards the entire record to the
appropriate judge advocate general. Where the sentence includes a bad
conduct discharge, the record shall be forwarded to the officer exercising
general court-marital jurisdiction to be reviewed or directly to the appropri-
ate judge advocate general to be reviewed by a board of review. All other
special and summary court-martial records shall be reviewed by a judge
advocate or law specialist.

This board of review is provided in article 66 which authorizes the Judge
Avocate General to constitute one or more of such boards which shall review
“the record in every case of trial by court martial in which the sentence,
as approved, affects a general or a flag officer or extends to death, dismissal
of an officer, cadet, or midshipman, dishonorable or bad-conduct discharge,
or confinement for more than 1 year.” This review 1s avtomatic (com-
mentary p. 94). The board acts only with respect to the findings and sen-
tence as approved by the convening authority. In considering the record,
it may weigh the evidence, judge the credibility of witnesses, and determine
controverted questions of fact. Except where the board sets aside the
findings for lack of sufficient evidence, it may order a rehearing, otherwise
it shall order the charges dismissed. However, the Judge Advocate General
may within 10 days refer the case for consideration to the same or another
board of review, This reference mayv not amount to a coercive act on his
part but an opportunity to exert pressure is certainly afforded. Unless
there is to be some farther action by the President, or by the Secretary of the
Department, or by the Judicial Council, the Judge Advocate General shall
instruct the convening authority to take action in accordance with the
decision of the board. If the decision is that there shall be a rehearing, but
the convening authority finds this impracticable, he may dismiss the charges.
Common sense indicates that such a dismissal would not necessarily clear
the record of the accused.

With reference to: Article 67. Review by the Judicial Council,
The two questions asked and preliminary answers are as follows:

1. Is this a court? Used in the general sense, this is a “court,” however
it is not a “court” in the strict constitutional sense in that it does not de-
rive its power from article III of the Constitution, (Ex parte Quirin (1942)
317 U. 8. 1, 39.) These military or naval “courts” derive their powers
primarily from article I, section 8, clause 14, which states that, *The Con-
gress shall have power * * * to make rules for the Government and regula-
tion of the land and naval forces.” The instrumentalities established are
generally referred to as “tribunals” and they form no part of the judicial
system of the United States. (Altmayer v. Sanford (1945), 148 F. 2d 161,
162.) At least one author has cailed these courts “instrumentalities of the
executive power.” Accordingly, while military and naval courts and com-
missions, whatever their nomenclatural designation, act like courts to a
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certain extent, they are not courts in the strict sense and meaning establish-
ed by article IIT of the Constitution of the United States. Various terms
have been used to describe these organizations—the most common being the
“tribunal,’” but whatever their designations, they can and have, under cer-
tain ¢ircumstances, sentenced persons to death and they can and have sen-
tenced men to terms of years in prison at hard labor with the added infamy
of a dishonorable discharge.

2. If this is a “‘court”, can it be set up in the Military Establishment?

Subject to the above preliminary answer which indicates that this is a
“court” only in the general sense of the word, rather than in the strict or spe-
cial constitutional sense, the answer is in the affirmative. In other words the
proposed judicial eouncil does not belong to the judicial branch of the
Government under present law; it helongs to the executive branch of
the Government and can be created subject to certain qualifications to be
indicated later.

THE CONSTITUTION

“The Constitution itself provides for military government as well as for
civil government.” (Ex parte Miligan, 4, Wall. 2, 137.) “* * * there is no
law for the government of the citizens, the armies or the navy of the United
States, within American jurisdiction, which is not contained in or derived
from the Constitution. And wherever our Army or Navy may go beyond
our territorial limits, neither can go beyond the authority of the President
or the legislation of Congress” (p. 141).

The constitutional (art. I, sec. 8) sources of military law and jurisdiction
may be said to be the following: “The Congress shall have power * * * to
define and punish * * * offenses against the law of nations (clause 10); to
declare war, grant letters of marque and reprisal, and make rules concerning
captures on land and water (clause 11); to raise and support armies * * *
(clause 12); to provide and maintain a Navy (clause 13); to make rules for
the goveinment and regulation of the land and naval forces (clause 14);
te provide for calling forth the militia to execute the laws of the Union,
suppress insurrections and repel invasions (clanse 15); to provide for
organizing, arming, and disciplining, the militia, and for governing such
part of them as may be employed in the service of the United States * * *
(clause 16); * * * To make all laws which shall be necessary and proper for
carrying into execution the foregoing powers, and all other powers vested by
this Constitution in the Government of the United States, or any Depart-
ment or officer thereof (clause 18).”

Article II, section 1, clause 1, states: “The executive power shall be
vested in a President of the United States of America * * *”7 and section 2,
clause 1, states: “The President shall be Commander in Chief of the Army
and Navy of the United States, and of the militia of the several States when
called into actual service of the United States * * * and he shall nominate, and
by and with the advice and consent of the Senate, shall appoint * * * officers of
the United States, whose appointments are not herein otherwise provided
for, and which shall be established by law; but the Congress may by law
vest the appointment of such inferior officers as they think proper, in the
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President alone * * * (clause 2) he shall take care that the laws be faithfully
executed, and shall comnmission all the officers of the United States (sec. 8).”
(See Ex parte Quirin, 317 U. 8. 1, 25-26.)

>We note also the fifth and sixth amendments relating to trials.
THE NATURE OF THE JUDICIAL COUNCIL

Article 67 of the proposed Uniform Code of Military Justice (S. 857 and
H. R. 2498, 81st Cong.) establishes a Judicial Council of not less than three
members who shall receive the pay and allowances of judges of the United
States Court of Appeals ($17,500 salary per year. Public Law 646, 80th
Cong., enacting title 2 of U. S. C,, sec. 44). We do not wish to infer that
salary is the factor which determines whether or not an officer is an inferior
officer. It is not. The test is whether Congress has vested the power of
appointment in the President alone, in a court of law, or in the head of a
department.  See Collin’s case ((1878) 14 Ct. Cl. 568, 574) and United
States v. Perkins ((1886) 116 U. S. 483, 485).

Two qualifications are required. Appointees shall be from civilian life
and shall be members of the bar of the Supreme Court of the United States.
Under rules of procedure, which it shall prescribe, the Council shall review
on the record:

(1) Al cases in which the sentence, as affirmed by a board of review,
affects a general or flag officer or extends to death;

(2) All cases reviewed by a board of review which the Judge Advocate
General orders forwarded to the Judicial Council for review; and

(8) All cases reviewed by a board of review in which, upon petition of the
accused and on geod cause shown, the Judicial Council has granted a review.

The accused has 30 days to petition for a review and the Council must
act upon the petition within 15 days. Review is limited to the findings and
sentence as approved by the convening authority and as affirmed or set
aside as incorrect in law by the Judge Advocate General’s board of review.
Where the Judge Advocate General orders the case forwarded to the Council
“petion need be taken only with respect to issues specified in the grant of
review. The Judicial Council shall take action only with respect to matters
of law.”

If the Judicial Council sets aside the findings and sentence, it may order
a rehearing, except where the reversal is based on lack of sufficient sup-
porting evidence in the record. Otherwise it shall order that the charges be
dismissed.

After acting on a case, the Judicial Council may direct the Judge Ad-
vocate General to return the record to the board of review for further re-
view in accordance with its decision. Otherwise, unless there is to be
further action by the President or the Secretary of the Department, the
Judgze Advocate General shall instruct the concerning (sic) authority to take
action in accordance with that decision. If the Council has ordered a re-
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hearing but the convening authority finds a rehearing impracticable, he
may dismiss the charges.

You will note that while this Judicial Council has the appearance of an
-appellate tribunal, its findings are subject to executive or administrative
action of the President or the Secretary of the Department. Thus the
proposed tribunal is in the final analysis nothing more than an agency of
the Executive Department. We believe the following excerpts from Win-
throp, Military Laws and Precedents, second edition, 1896, volume I, pages
53-57 (certain citations omitted) characterize this proposed Judicial Council:

“Courts martial of the United States, although their legal sanction is no
less than that of the Federal courts, being equally with those authorized
by the Constitution, are, unlike those, not a portion of the Judiciary of
the United States, and are thus not included among the ‘inferior’ courts
which Congress ‘may from time to time ordain and establish.’ In the lead-
ing case on this subject, the Supreme Court, referring to the provisions of
the Constitution authorizing Congress to provide for the government of
the Army, excepting military offenses from the civil jurisdiction, and
making the Commander in Chief, observes as follows:

‘These provisions show that Congress has the power to provide for the
trial and punishment of military and naval offenses in the manner then
and now practiced by civilized nations, and that the power to do so is given
without any connection between it and the third article of the Constitution
defining the judicial power of the United States; indeed that the two powers
are entirely independent of each other’ (Dynes v. Hoover (1858), 20 How.
79).

“Not belonging to the judicial branch of the Government, it follows that
courts martial must pertain to the executive department; and they are in
fact simply instrumentalities of the executive power, provided by Congress
for the President as Commander in Chief, to aid him in properly com-
manding the Army and Navy and enforcing discipline therein, and utilized
under his orders or those of his authorized military representatives.

“Thus indeed, strictly, a court martial is not a court in the full sense of
the term or as the same is understood in the civil phraseology. It has com-
mon-law powers whatever, but only such powers as are vested in it by
express statute, or may be derived from military usage. None of the
statutes governing the jurisdiction or procedure of the ‘courts of the United
States’ have an application to it; nor is it embraced in the provisions of
the sixth amendment to the Constitution. It is indeed a creature of orders,
and except insofar as an independent discretion may be given it by statute,
it is as much subject to the orders of a competent superior as is any mili-
tary body or person.

“A temporary summary tribunal—not a court of record. As a purely
executive agency designed for military uses, called into existence by 2
military order and by a similar order-dissolved when its purpose is ac-
complished (Mills v. Martin (19 Johns., 33); Brooks v. Adams (11 Pick,
4422) Brooks v. Daniels (22 Pick., 501)% In the Matter of Wright (34 How.
Pr., 211; 3 Greenl. Ev., sec. 470) the tourt martial, as compared with the
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civil tribunals, is transient in its duration and summary in its action., ‘The
discipline necessary to the efficiency of the Army and Navy required other
and swifter modes of trial than are furnished by the common-law courts.’
Ex parte Milligan (4 Wall. 123). In Coleman v. Tennessee (97 U. S, 513),
the court refer to the ‘swift and summary justice of a military ceurt? It
is not, in a legal sense, a court of record (Chambers v. Jennings (7 Mod.,
125) Ex parte Watkins (3 Peters 209); Wilson v. John (2 Rinn., 215)) and,
unlike the superior courts of record, has no fixed place of session, no perma-
nent office or clerk, no seal, no inherent authority to punish for contempt,
no power to issue a writ or judicial mandate, and its judgment is simply a
recommendation, not operative till approved by a revisory commander. It
thus belongs to the class of minor courts of special and limited jurisdiction
and scope, whose competency cannot be stretched by implication, in favor
of whose acts no' intendment can be made where their legality does not
clearly appear, and which cannot transcend their authority without rend-
ering their members trespassers and amenable to civil action (Runkle v.
U. S. (122 U. S, 556; 19 Opins. At. Gen. 503)).

“Not subject to judicial revision. Further, the court martial being no
part of the judiciary of the Nation, and no statute having placed it in legal
relations therewith, its proceedings are not subject to be directly reviewed
by a Federal court, either by certiorari, writ of error, or otherwise, nor
are its judgments or sentences subject to be appealed from to such tribunal.
It is not only the highest but the only court by which a case of a military of-
fense can be heard and determined; and a civil or eriminal court of the United
States has no more appellate jurisdiction over offenses tried by a court
martial—no more authority to entertain a rehearing of a case tried by it, or
to affirm or set aside its finding or sentence as such—than has a court of
a foreign nation. In Dymes v. Hoover, above cited, this principle is well
illustrated by the Court in the declaration that 2 duly confirmed sentence
of a court martial ‘is altogether beyond the jurisdiction or inquiry of any
civil tribunal whatever,” and further that with the legal sentences of com-
petent courts martial ‘civil courts have nothing to do, nor are they in any
way alterable by them. If it were otherwise (—it is added—) the civil
courts would virtually administer the rules and articles of war irrespective
of those to whom that duty and obligation has been confided by the laws
of the United States, from whose decisions no appeal or jurisdiction of any
kind has been given to the civil magistrate or civil courts.” This ruling
has been abundantly affirmed and illustrated in later cases. (‘The Judis
ciary Act of 1789 gave the Federal judiciary no such control, and none has
been given since.” Woolley’s Case, Am. S. R,, M. A,, v. IV, p. 853. And see
Porret’s Case, Perry’s Oriental Cases, 419; Ex Parte Vallandigham, 1 Wal-
lace, 243; Ex parte Milligan, 4 Do., 123; In re Grimley, 137 U. S., 147; Ex
parte Reed, 100 U. 8., 13., 23; In re White, 17 Fed. 724-5; In re Davison, 21
Fed., 618; In re Zimmerman 39 Fed., 176; In re Spencer, 40 Fed., 149;
Swain v. U. S. (28 Ct. 173); In re Esmond, 5 Mackey, 64; Moore v. Houston
(3 S. & R., 197); State v. Davis (1 South,, 311); Ex parte Dunbar, 14 Mass.,
393; Tyler v. Pomeroy (8 Allen, 484); State v. Stevens (2 McCord 38); Ex
parte Bright, 1 Utah, 148, 153; Whiting, War Powers, 278; Cooley, Prins.

. Const. Law, 113; 12 Opins. At. Gen., 332; Maltby, 151; also Wales v. Whit-
ney and Smith v. Whitney (116 U. S. 168.))
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“In the recent case of Wales v. Whitney (116 U. S, 564) a proceeding
instituted against the Secretary of the Navy for the discharge on habeas
corpus of an officer of the Navy, the Supreme Court of the United States,
in holding that no Federal tribunal ‘has an appellate jurisdiction over the
Naval court martial nor over offenses which such a court has power to try,’
adds that no such tribunal ‘is authorized to interfere with' a court martial
‘in the performance of its duty by way of a writ of probation or any order
of that nature.

“This ruling was presently affirmed in the case of Smith v. Whitney
(116 U. S. 168) where a petition for a writ of probation to the Secretary of
the Navy and to a naval general court martial, to nprohibit such court
from trying a naval officex, was specifically refused by the same court. More
recently the same writ has been refused in an Army case by a United States
circuit court ( U. 8. v, Maney(61 F. 140)). In a still more recent instance
(Johnson v. Sayer (April 1895) (158 U. S. 109)) the Supreme Court, in
denying relief to a naval court martial, declares, generally—‘the court
martial having jurisdiction of the person and offense’ and ‘having acted
within the scope of its legal powers, its decision and sentence cannot be re-
viewed or set aside by the civil courts by writ of habeas corpus or other-
wise.” ”

Returning now to -the proposed judicial council, you will note that no
term or tenure is provided nor is there the requirement that the nominations
be submitted to the Senate. Thus these officers, for whom salaries of $17,500
and allowances are provided, could be considered only as “‘inferior officers”
under articles II, section 2, clause 2. They would serve ostensibly at the
pleasure of the President. This appears to be a paradoxical proposal in
view of the numerous Executive nominations received in the ordinary course
of busiress of the Senate. See, for example, the Congressional Record,
January 27, 1949, pages 604-640. However, Congress may by law vest the
appointment of such inferior officers, as they think proper, in the President
alone and by article 67 Congress is asked to do so.

That this proposed Judicial Council is merely another administrative
agency, as indicated earlier, rather than a military supreme court is indicat-
ed by the commentary of the Committee on a Uniform Code of Military
Justice. This commentary reads:

“This article is new although the concept of a final appellate tribunal is
not. Proposed AGN, article 89 (g) provides for a board of appeals while
AW 50 (a) provides for a judicial council. Both of these tribunals, however,
are within the Department, The judicial council provided for in this art-
icle is established in the National Military Establishment and is to review
cases from all the armed forces. The members are to be highly qualified
civilians and the compensation has been sct to attract such persons.

“Automatic review before the judicial council is provided for all cases
which must be approved by the President. See AW 71. The Judge Ad-
vocate General may direct that a case be reviewed by the council, and an
accused may request review and will receive it where the council finds good
cause.
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«The time limits specified in subdivision (¢) are necessary to eliminate
gndue delay in the execution of sentences.

«The judicial council takes action only with respect to matters of law.
In this it differs from the final appellate,tribunals now set up in or
proposed for the Departments. It may act only with respect to the findings
and sentence as approved by the convening authority. If the Board of Re-
view has set aside a finding as against the weight of the evidence this
decision cannot be reconsidered by the council. If on the other hand, the
Board has set a case aside because of the improper introduction of evidence
or because of other prejudicial error, the judicial council may reverse if
it finds there has been no such error.

«“The council shall affirm the findings and the sentence if it determines
thet, with respect to the matters which it considers, there has been no
error of law which materially prejudices the substantial rights of the ac-
cused. See article 59, Commentary. It may affirm so much of a finding
of guilty as involves & finding of guilty of a lesser included offense. See
article 59. The only action which the council may take with respect to the
sentence is to determine whether or net it is within legal limits.”

QUALIFICATIONS OF THE MEMBERS OF THE JUDICIAL COUNCIL

Tnasmuch as this is not a constitutional court or a part of the Federal
judicial system, as indicated earlier (see Altmayer v. Sanford (1945), 148
Fed. 161), and inasmuch as Congress has power to vest the appointment of
“inferior officers” in the President, it would appear that Congress could
constitutionally provide standards of quality for persons designated to fill
the positions. In this case there are two. Appointees shall be civilians
and they shall have been admitted to practice before the bar of the Supreme
Court. Without expressing an opinion as to the legitimaey of these proposed
qualifications, we raise, however, the question of whether or not the juris-
diction sought to be conferred ought to be granted to such “inferior
officers.” -

To cure this defect will necessitate the amendment of the bill so that
members will be appointed by the President, by and with the advice and
consent of the Senate. By thus hoisting these proposed positions out of
the “inferior officer” classification, the next question becomes: Of what
force and effect are the two proposed qualifications? Only a partial
answer is found in the numerous acts of Congress which have sought to
prescribe qualifications. While these statutory stipulations may have
some merit in that they serve as a guide to the President and also serve as
advance notice of what Congress desires in the way of appointees and
what the Senate will approve, it is doubtful if such stipulations have any
binding legal significance. Notwithstanding a statute setting forth quali-
fications for a position, and there are many, if the President nominates, the
Senate advises and consents thereto, and the nominee is duly commission-
ed by the President, it may well be doubted seriously if the status of the
officer commissioned could be attacked collaterally in a manner which
would effect his ouster from the office,
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WHY NOT USE CONSTITUTIONAL COURTS?

As Winthrop indicates, Congress has never made proceedings of courts
martial subject to direct review by Federal courts. He might have added
that at no time in the history of the Federal judiciary have the lower
courts been vested with all the jurisdiction that the Constitution gives them
the capacity to receive. Harris, the Judicial Power of the United States,
page 91. Professor Harris points out that during the debate on the bill
‘which became the Judiciary Act of 1789 (1 Stat. 76) two general groups
appeared. The federalists, or procoustitutionalists, took the view that Con-
gress could not withhold from the courts the jurisdiction specified in article
III. The other group, he states, consisted of extreme advocates of States’
rights and opponents of the new Constitution who wished either to confine
the jurisdiction of the Federal courts within narrow limits or to refuse to .
provide altogether for courts inferior to the Supreme Court and vest their
original jurisdiction in the State courts with only appellate jurisdiction
vested in the Supreme Court of the United States. Neither group pre-
vailed in its views but the compromise reached was an express recognition
by legislative construction of the theory of broad congressional power
_ upon which the opponents of a strong Federal judiciary based their con-
tentions ( pp. 87-88). The act of 1789 is importavt for its omission in cer-
tain instanées. Congress failed altogether to confer original jurisdiction
upon the Federal courts in cases arising under the Constitution, laws, and
treaties of the United States, “Except for the brief period between the
enactment of the act of 1801 (2 Stat. 89) and its repeal in 1802 (2 Stat. 182),
the lower Federal courts had no jurisdiction in that very important group
of cases involving a Federal question, and it was not until 1875 that they
were vested with judicial power over such cases * * *” (p. 90).

Harris goes further to state that ever since this practical legislative con-
struction of article IIT by the First Congress, the national legislature has
always proceeded upon the assumption that it had complete discretion to
regulate and restrain the jurisdiction, powers, and procedure of the lower
Federal courts. Congress has not been alone, he states, in this broad coxn-
struction of its powers relating to the organization, jurisdiction, and pro-
cedure ¢f the lower Federal judiciary. As early as 1799 the Supreme Court
concurred in this view (p. 19, citing Turner v. Bank of North America
(1799) 4 Dall. 8).

Thus, while Congress could confer upon lower Federal courts jurisdiction
with regard to military and naval offenses, it has not done so.

OTHER PENUMBRAL AREAS

The government of the armed forces is not the only instance in which
the Congress can set up a judicial systemn outside the purview of article
III of the Constitution. Under article IV, section 3, clause 2, Congress
has “Power to * * * make all needful rules and regulations respecting
the territory * * * belonging to the United States.” Under this provision,
even such rights as trial by jury in criminal cases (Dowell v. U. 8. (1911)
211 U. 8. 825, 332) or presentment or indictment by a grand jury (Ocampo
v. U. S. (1914) 234 U. S. 91) were held to be statutory matters rather
than constitutional rights when applied to Territorial possessions.
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SUMMATION

The foregoing indicates that the proposed judicial council (subject to
the infirmitics noted) cannot be considered a part of the Federal judicial
gystem established under the authority of article IIT of the Constitution.
It is more properly within the designation of a military tribunal, appellate
in character, Generally speaking military tribunals established under
the authority of acts of Congress are constitutional. Ex parte Reed (1879)
100 U. S. 13, 21; Ex parte Quirin (1942) 317 U. S. 1; and Application of
Yamashita (1946) 827 U. 8. 1. Accordingly it would be possible to establish
an appellate tribunal similar to that proposed by article 67.

Article 68 authorizes the President to direct the establishment of extra
poards of review, and in time of emergency, temporary judicial councils.

Article 69 authorizes the office of Judge Advocate General to review
minor sentences.

Article 70 authorizes the accused to have representation by counsel at
appellate reviews as well as the armed services

Subdivision (a) of article 71, relating to the execution of sentence and
the suspension of sentence, raises an intriguing question as to intent. The
subdivision reads:

“(a) No court martial extending to death or involving a general or flag
officer shall be executed until approved by the President. He shall approve
the sentence or such part, amount, or commuted form of the sentence as
he sees fit and may suspend the execution of the sentence or ary part of
the sentence as approved by him, except a death sentence.”

Numerous readings of the last.clause stating that the President « * * *
may suspend the execution of the sentence or any part of the sentence, as
approved by him, except a death sentence” lead to the conclusion that this
intends a limitation on the constitutional powers of the President as Presi-
dent and as Commander in Chief. The Constitution not only makes the Presi-
dent Commander in Chief (art. 2, sec. 2, cl. 1), the same article grants to
him “* * * Power to grant reprieves and pardons for offenses against the
United States, except in cases of impeachment.” Now these court-martial
cases are to be prosecuted in the name of the United States. See proposed
article 38, also AW 17. Accordingly, is this not an attempt to control
legislatively the pardoning power of the President? (See 20 Op. Atty. Gen.
668; 27 Op. Atty. Gen. 178; ex parte Garland (1867) 71 U. S. 333), and
Taft, Our Chief Magistrate and His Powers (1926), page 121). If some-
thing else is intended by the proposed wording, then subdivision (a) should
be changed to convey that intention. If it is actually intended to limit the
constitutional power of the President, then we invite attention to the state-
ment of Attorney General Jeremiah S. Black in his opinion concerning the
memorial of Capt. M. C. Meigs. He stated (9 Op. Atty, Gen. 462, 469):

“Congress is vested with legiclative power; the authority of the Presi-

dent is executive. Neither has a right to interfere with the functions of the
other. Every law is to be carried out so far as is consistent with the Con-
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stitution, and no further. The sound part of it must be executed, and the
vicious portion of it suffered to drop. A legislative act is not to be treated
as void merely because it is coupled with an abortive attempt to usurp
executive powers. It stands to reason that if a condition, such as this is
asserted to be, is void,it can have no effect whatever, either upon the subject
matter or upon other parts of the law to which it is appended. To say that it
is void, and yet of such force that it controls the operation of the statute in
which it is found,is a contradicition in terms. As a rule of constitutional
interpretation, I think this is nowhere denied, and it agrees with all the
analogies of the law. The principle universally applied to public and private
grant is, that where a grant is made upon an illegal condition, the grant is
absolute and the condition void. It is as old as the Yar Books (2 Henry IV, 9);
it is laid down by Coke (Co. Litt. 206); the old reports are full of it, (Rolls,
Abr., 418; 2 Vent. 109); and no modern authority disputes it. You are there-
fore entirely justified in treating this condition (if it be a condition) as if
the paper on which it is written were blank.”

Article 72 establishes the procedure for vacating a suspended sentence.

Article 73 permits a petition for a new trial within 1 year where the
sentence extends to death, dismissal, dishonorable or bad-conduct discharge,
or to confinement for more than 1 year.

Article 74 permits the Secretary, under Secretary or Assistant Secretary
of the Department, or commanding officer designated by the Secretary to
remit and suspend unexecuted portions of sentences other than those ap-
proved by the President. An administrative form of discharge is author-
ized.

Article 75 relates to restoration to duty.

Article 76 seeks to foreclose any possible review by Federal courts. It
reads:

“Art, 76, Finality of court-martial judgments.

“The appellate review of records of trial provided by this code, the pro-
ceedings, findings, and sentences of courts martial as approved, reviewed, or
affirmed as required by this code, and all dismissals and discharges car-
ried into execution pursuant to sentences by courts martial following ap-
proval, review, or affirmation as required by this code, shall be final and
conclusive, and orders publishing the proceedings of courts martial and all
action taken pursuant to such proceedings shall be binding upon all de-
partments, courts, agencies, and officers of the United States, subject only
to action upon a petition for a new trial as provided in article 73 and to
action by the Secretary of a Department as provided in article 74.”

This provision is substantially the same as AW 50 (h) as enacted by the
Eightieth Congress (U. 8. C. 10: 1521). Considering Schita v, Cox (1944)
139 F. 2d. 971; Henry v. Hodges (1948); and Innes v, Crystal (1943) 131 F.
2d 576, cert. denied 319 U. S. 755, rehearing denied 319 U. S. 788, the question
of whether or not Congress desires to completely foreclose review by Federal
constitutional courts. Mention should be made of article 140 which provides
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for the delegation and subdelegation by the President of all the authority so
carefully granted him in the preceding articles. The constitutional question
thus presented concerning the right to delegate a judicial function is too
involved to be discussed here if there is to be any limit at all to this brief.

Part X, Punitive articles, includes articles 77-134 and will not be dis-
cussed in this memorandum.

Section 2 of the bill carries the savings clause. Section 3 states that mo
inference of legislative construction is to be drawn from the position of any
article in the bill or by veason of the catch lines. Section 4 retains juris-
diction of erimes committed prior to the enactment of this bill. Section 5
proposes an effective date 12 months after approval or on July 1, 1950,
whichever is the later date.

Section 6 carries technical amendments relating to residual Articles of
War.

Section 7 sets out the authority of naval officers after loss of vessel;
the authority of officers of separate marine organizations; the commanders’
duties of example and correction; the requirement of divine service and
reverent behavior.

Section 8 prescribes the oath of enlistment. Section 9 provides for the
removal to Federal district courts of all civil or eriminal prosecution com-
menced in State courts against personnel of the armmed forces on account
of activities arising from their status or duties. Section 10 relates to dis-
missal of officers; sections 11, 12 carry certain amendments and repeals.

SUMMATION 8. 857

As indicated at the beginning, in appraising the system of military just-
ice, the emphasis must be on its actual operation rather than upon the
relevant statutory provision standing alone.

From the viewpoint of judicial proceedings, review in S. 857 is provided
ad infinitum, but nowhere is there assurance that this maze of review will
be for any purpose other than to fix the record in such a manner or to such
an extent that possible intervention by a constitutional court be precluded.

This brief should not be concluded without some special attention to the
operation of the Navy court-martial system, especially since most of the
articlas under consideration seem to have been adopted from wither the
present AGN or the proposed AGN.

The Navy has not been subject to the volume of criticism that has be-
fallen the Army for three reasons. First, it is a smaller and more compact
organization; second, because of its smaller size, it could be more efficiently
-administered from the legal standpoint; and third, its powers to execute,
discharge, and dismiss offenders were not as broad as those granted the
Army.

The present AGN were adopted, in the main, in 1862. There have been
no changes of significance since then. Thus it will be seen the situation
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is substantially different than that prevailing in where great reforms have
been effected as late as 1948.

Unlike the Aimy, the Navy has not now and never has had, a corps of
officers who were regular line officers, but who had heen sent to law schools.
Most of them had never been admitted to any bar outside of an officer’s club.
Of all the Judge Advocate Generals of the Navy, not more than three have
been graduates of law school admitted to practice Lefore the bar of any
State of the Urnion after taking a bar examination. (During the war mosi
legal billets were filled by Reserve officers called for that purpose or by
ratired Regulars who had had some legal training in the past.) Hithereto
the practice was to send officers to sea for a tour of duty after their “legal
training.” After the sea tour was completed they returned ashore for 8
years’ duty in a legal capacity. This rotating system, at the beginning of
the present war, forced the creation of the Office of the General Counsel of
the Navy Department to provide competent legal assistance in the Navy
Department on contract and procurement matters, although the Judge
Advocate General continued to pretend that he was the “legal adviser” to
the Secretary. The civilian office still functions. In effect, it causes two
separate (and how distant) offices to carry on the legal work of the Navy.’

Since the war the Judge Advocate General has accepted some Reserve
lawyers in the Ragular Navy in the evident hope of regaining some lost
ground. However, the Navy continues to consider these lawyers as specia-
lists, and apparently has no plans for integrating them properly into their
promotion system, holding fast to the belief that a prerequisite to being
the Judge Advocate General is the training and experience necessary to
command a battleship or a division of destroyers. ’

The system presently in vogue is not changed in the proposed code. It
is earnestly hoped that Congress will amend the bill so as to set up in the
Navy a svstem similar to the Judge Advocate General Corps in the Army.
Such a system at least insures that lawyers will do lawyers work. It will
have the further advantage of enabling lawyers, to some extent, to be
promoted on their ability as lawyers. They will work as lawyers at all times
during their naval career and thus furnish the Navy with a type of lawyer
qualified to cope with those outside the service and with whom they must desl
in carrying out their naval duties.

Consideration should be given to having only one Judge Advocate General
of all the armed forces, with deputies in the three branches. If we are
going to have unification, let’s have it.

Finally the bill should be amended so as to provide that no discharge
other than one under honorable conditions shall be given except pursuant
to sentence of a court martial,

With kindest personal regards, I am,
Sincerely,

Pat McCarran,
CHAIRMAN
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United States SENATE
(Cong. Record, Vol. 95, Pt. 6, p. 7538)
June 10, 1949

REPORTS OF COMMITTEES

The following reports on committees were submitted:

Mr. Kefauver, from the Committee on Armed Services:

H.R. 4080. A bill to unify, consolidate, revise, and codify the Articles
of War, the Articles for the Government of the Navy, and the disciplinary
Jaws of the Coast Guard and to enact and establish a Uniform Code of
Military Justice; with an amendment (Rept. No, 486).

United States SENATE
(Cong. Record, Vol. 95, Pt. 6, p. 8020)
June 21, 1949

BILL PASSED OVER

The bill (H.R. 4080) to unify, consolidate, revise, and codify the Articles
of War, the Articles for the Government of the Navy, and the disciplinary
laws of the Coast Guard and to enact and establish a Uniform Code of
Military Justice was announced as next in order.

The Vice President: Is there objection to the present consideration of
the bill ?

Mr. Morse: I object.
The Vice President: Objection being heard, the bill will be passed over.

United States SENATE
July 29, 1949

Cong. Record, Vol. 95, Pt.8,10427-10428)
UNIFORM CODE OF AMENDMENT TO THE BILL (H. R. 4080)

" Mr. KEM. Mr. President, I ask unanimous consent to submit, out of
order, an amendment to House bill 4080, to establish a uniform code of
military justice.

The VICE PRESIDENT. The amendment will be received, printed, and
lie on the table.

Mr. KEM. Mr. President, since my service in the Army during World
War I, I have been interested in efforts to improve the court-martial rules
for the armed services, particulary in eliminating inequities and possibil-
ities of miscarriages of justice.

In the Eightieth Congress, my amendment to the Selective Service Act,
providing for revision of the court-martial rules for the Army and Air
Force was approved. That amendment was based on extensive studies by
various organizations and individuals, both military and civilian, including
prominent judges and lawyers. The efforts of these organizations and indi-
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viduals represented the most comprehensive study of military justice that
has ever been conducted in the history of our country.

That amendment was adopted ,by Congress and has been the established
procedure for Army and Air Force courts martial for nearly a year. Its
working, in actual practice, has received high praise from many sources, '
including enlisted personnel and the so-called Army and Air Corps “brass.”

I would like to review in general terms the changes made last year in
the Army court-martial system.

First., Enlisted men were authorized to sit as members of courts martial.
Second. Officers were subjected to trial by special courts martial.

Third. It prohibited the unlawful influence of courts martial or the
members thereof.

Fourth. Warrant officers were authorized to sit as members of courts
martial.

Fifth. It provided that an accused, if he so desires, may have counsel
at the pre-trial investigation.

Sixth. Authority to grant a bad-conduct discharge was granted to gen-
eral and special courts martial.

Seventh. The review and appellate provisions were strengthened and
improved.

Eighth. A lesser punishment than death or life imprisonment for mur-
der or rape was provided.

Ninth. A lesser punishment than dismissal from service for officers
drunk during time of war was provided.

Tenth. The authority of commanding officers under the one hundred and
fourth Article of War was increased so far ms it pertains to officers but
not to enlisted men.

Eleventh. A separate Judge Advocate General’s Corps was established
for the Army, but not for the Air Force.

These changes were designed to correct the following five basic defects
in the court-martial system:

First. Punishments imposed by courts martial were not uniform for
the same offense under similar circumstances.

Second. Members of courts martial were subject to “command” influence
in arriving at findings and imposing sentence,

Third. Punishments varied in degree for officers and enlisted men, Be-
cause officers could not_be tried except by general courts martial, and be-
cause punishment for officers under Article of War 104 was limited to cap-
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tains and lieutenants, and as to extent of punishment, officer personnel fre-
quently was permitted to escape disciplinary action.

Fourth. Qualified defense counsel was too frequently not made available
to persons being tried by courts martial, even for capital offenses.

Fifth. Appellate procedure was inadequate.

The extensive hearings held since the war disclosed that the system of
justice in the Navy is as much in need of improvement as was that of the
Army. The same five defects are present in the Navy system and are in
need of correction. They can be corrected, insofar as is possible for legis-
lation to regulate the human element involved, by the adoption for the Navy
of the same system now in effect for the Army.

However, we have pending before us a measure which would wipe out
the changes of last year and which would eliminate all existing court-
martial rules and procedures for all services, and, in the name of unifica-
tion, start all over again, completely from scratch, and write a completely
new set of rules and procedures,

Mr, President, I contend this is unnecessary.
One of the main purposes of unification was simplification.

To abolish all existing rules and start out with a completely new set,
certainly would not contribute to that end. To the contrary, it seems to me,
this would introduce a complication that is entirely unnecessary.

There is no question that a unified code of courts-martial rules is de-
sirable. But the simple, direct, and satisfactory way to accomplish the
desired end is to extend to the Navy the revised rules already provided for
the Army and Air Force.

To that end I am today introducing an amendment in the nature of a
substitute for House Bill 4080, the proposal now pending. My amendment
would extend to the Navy the revised and liberalized rules and regulations
under which the Army and Air Force are now operating.

My amendment also proposes that there be established a separate Judge
Advocate General’s Corps in the Navy and in the Air Force. Such a corps
for the Army was provided last year and is now in effect.

We now have a good system of military justice for the Army. It has
been tried. Rather than junk what we have and enter into a field of con-
fusion, let us make this improved system applicable to all three services.
We then will have the unification desired,

United States SENATE
(Cong. Record, Vol. 95, Pt. 10, p. 13300)
September 27, 1949
BILL PASSED OVER
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The Presiding Officer: The bill (H.R. 4080) to unify, consolidate, revise,
and codify the articles of War, the Articles for the Government of the Navy,
and the disciplinary laws of the Coast Guard and to enact and establish a
Uniform Code of Military Justice was announced as next in order.

Mr. Langer: Over.

The Presiding Officer: Objection is heard, and the bill will be passed

over.

United States SENATE
(Cong. Record, Vol. 95, Pt. 11, p. 14723)
October 17, 1949

BILL PASSED OVER

The Presiding Officer: The bill (H.R. 4080) to unify, consolidate, revise,
and codify the Articles of War, the Articles for the Government of the Navy,
and the disciplinary laws of the Coast Guard and to enact and establish a
Uniform Code of Military Justice was announced as next in order.

Mr. Schoeppel: Over.
The Presiding Officer: The bill will be passed over.
United States SENATE
February 1, 1950
(Cong. Record, Vol. 96, Pt.1,1292-1310)
CODIFICATION OF THE ARTICLES OF WAR

Mr. Lucas. Mr. President, I move that the Senate proceed to the consider-
ation of House Bill 4080, which is Calender Order No. 481.

The VICE PRESIDENT. The Secretary will state the bill by title.

The LEGISLATIVE CLERK. A bill (H. R. 4080) to unify, consolidate,
revise, and codify the Articles of War, the Articles for the Government of
the Navy, and the disciplinary laws of the Coast Guard, and to enact and
establish a Uniform Code of Military Justice.

The VICE PRESIDENT. The question is on agreeing to the motion of
the Senator from Illlinois.

The motion was agreed to, and the Senate proceeded to consider the bill
(H. R. 4080) to unify, consolidate, revise, and codify the Articles of War,
the Articles for the Government of the Navy and the disciplinary laws of
the Coast Guard and to enact and establish a Uniform Code of Military
Justice, which had been reported from the Committee on Armed Services
with an amendment.

Mr. TOBEY. Mr. President, I ask unanimous consent to have printed
at this point in the RECORD, as a part of my remarks, my amendments
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lettered B to Z tu House bill 4080, which is the unfinished business, together
with explanations of the amendments.

There being mo objection, the amendments and the explanations thereof
were ordered to be printed in the RECORD, as follows:

AMENDMENT B

On page 106, beginning with line 21, strike out all down to and including
line 23 and insert in lieu thereof the following:

«(12) ‘Judge advocate’ shall be construed to refer to all officers of the
Regular Army or Air Force appointed in the appropriate Judge Advocate
General’s Corps, and nonregular officers of any component of the Army
or Air Force of the United States on active Federal duty assigned to the
appropriate Judge Advocate General’s Corps by competent orders.”

On page 119, beginning with line 18, strike all down to and including
line 20 and insert in lieu thereof the following:

“(1) General courts-martial, which shall consist of any number of mem-
pers not less than five’.

Ox page 127, beginning with line 22, strike out all down to and including
line 6 on page 128 and insert in liey thereof the following:
«ART. 26. Law member of a general court-martial.

“The authority convening a general court-martial shall appoint as a
member thereof a law member whe shall be a judge advocate or a law
specialist or an officer who is a member of the bar of a Federal court or of
the highest court of a State of the United States and who fis certified to be
qualified for such duty by the Judge Advocate General of the armed force
of which he is a member. No person shall be eligible to act as a law mem-
ber in a case in which he is an accuser or a witness for the prosecution or
has acted as investigating officer or as counsel in the same case.”

On page 138, beginning with line 12, strike out all down to and including
line 23 and insert in lieu thereof the following:

“ART, 89. Sessions.

“Whenever a general or special court-martial is to deliberate or vote,
only the members of the court shall be present. All other proceedings, includ-
ing any consultation of the court with counsel, shall be made a part of the
record and be in the presence of the accused, the defense counsel, and
the trial counsel.”

On page 147, beginning with line 17, strike out all down to and including
line 3 on page 148 and insert in lieu thereof the following:

“(b) The law member of a general court-martial and the president of a
special court-martial shall rule upon interlocutory questions, other than
challenge, arising during the proceedings. All rulings shall be made in open
court and recorded, Any such ruling made by the law member of a gen-

eral court-martial upon any interlocutory question other than a motion
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for a finding of not guilty, or the question of accused’s sanity, shall be
final and shall constitute the ruling of the court; but the law member may
in any case consult with the court, in closed session, before making a ruling,
and may change any such ruling at any time during the trial. Unless
such ruling be final, if any member objects thereto, the court shall be clear-
ed and closed and the question decided by a vote as provided in article 52,
viva voce, beginning with the junior in rank.”

- On page 12, line 11, strike out “officer” and insert in lieu thereof “mem-
ber.”

On page 128, line 17, strike out “law officer” and insert in lieu thereof
“law member.”

On page 139, line 5, 13, and 16, respectively, strike out the word “officer”
and insert in lieu thereof respectively the word “member.,”

On page 148, line B, strike out “officer” and insert in lieu thereof “mem-
ber.”

EXPLANATION

H. R. 4080 as reported abolishes the law member who has been a most
useful member of Army courts martial since 1920 and substitutes for him
a figurehead “law officer.”” The proponents have convinced the Armed
Services Committee that the change is a desirable one on the theory that
the law officer is analogous tu a judga. In its report the committee stated
(S. Rept. 486):

“Article 26 provides the authority for a law officer of a general court
martial. Under existing law the Navy has no law officer. The Army and
the Air Force do have a law officer for general courts martial who, in ad-
dition to ruling upon points of evidence, retires, deliberates, and votes with
the court on the findings and centence. Officers of equal experience on
this subject are sharply divided in their opinion as to whether the law
officer should retire with the court and vote as a member. In view of the
fact that the law officer is empowered to make final rulings on all inter-
locutory questions of law, except on a motion to dismiss and a motion re-
lating to the accused’s sanity, and under this bill will instruct the court upon
the presumption of innocence, burden of proof, and elements of the offense,
it is not considered desirable that the law officer should have the voting
privileges nf a member of the court. This is consistent with the practice in
civil courts where the judge does not retire and deliberate with the jury.”

It is significant that those witnesses who are really familiar with the
administration of military justice under the present army system have
uniformly scoffed at the analogy. I quote from the statement of the
Judge Advocate General of the Army:

“2. Limitation on the powers of the law member.

“Article 26 creates the position of a law officer.” This officer, unlike the
law member appointed pursuant to article of war 8, is not a member of the
court. He may rule on interlocutory questions, instruct the court as fo
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the presumption of innocence, and assist the court in preparing the formal
findings after the actual findings have been made, but he is deprived of his
vote and excluded from the closed sessions of the court. This results in
the loss of legal experience and learning during the most eritical stage of
the proceedings and deprives the court of legal guidance at a time when
it most urgently requires such guidance. The requirement of the Kem
amendment that a law member be a lawyer and that he participate in all
proceedings of a court martial is regarded by all who have had experience
in the administration of military justice as the most significant improve-
ment since automatic appellate review. The limitation on the effective-
ness of the law member will result in miscarriages of justice both to the
detriment of accused persons as well as to the detriment of the interests
of the Government.”

The only argument for the change which I have been able to discover
advanced by the proponents of the bill is that it is desirable to have the
law member’s instructions appear upon the record. I have no objection
to that. The present Manual for Courts-Martial requires that the law
member’s instructions be given in open court.

Professor Morgan, for whom I have a great deal of esteem, justified
this provision to the House Armed Services Committee as follows:

“The charge which he gives them will be on the record—everything that
he gives in open court will be on the record. When they go back to delib-
erate they are like a jury and there is no particular record with reference
to that.

“The law member, when he retires with the court, may make any kind of
statement to them. And it has been stated—I would not say on how good
authority—that frequently when he went back there why he said, ‘Of
course the law is this way but you fellows don’t have to follow it’ ”’ (hearing
on H. R. 2498, p. 607).

I doubt if any lawyer law member ever said a thing like that. The pres-
ence of the law member in the closed sessions is infinitely more likely to
prove a deterrent against the expression of such a sentiment by anyone,

The analogy between the proposed law officer and a civilian judge is
more apparent than real. For example, he rules subject to objection to
any member of the court on the question of a motion for a  finding
of not guilty under article 51. Suppose that he has ruled, as a mat-
ter of law, that the prosecution has not proved a prima facie case and a
member objects to his ruling, Under the proposed code the court closes—
excludes the law officer, and votes on this legal question. The law officer
cannot explain his ruling, defend it, or vote to sustain it. Although under
Article of War 31 such a ruling by the present law member is also sub-
ject to objection at least he can defend his ruling against the argument of
a member who may not be well versed in the law. I don’t believe this
change which makes the law member a mere figurehead is defensible.

Col. Fredrick Bernams Wiener, who is a prolific writer on military law,
told the House committee:
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“Colonel WIENER. Yes. In that connection, I think that the provision .
to remove the law officer from the deliberations would be very, very detri- -
mental. Now, when you remove him for deliberations, and I have in mind
that he is disinterested, and that he is a lawyer and that is a reform for
which we are indebted to the Elston bill—by taking him out you take out of
the deliberations the one man who can make the most helpful contribu-
' tions to the deliberations. That, T know, is obvious to any lawyer or any
other officer who has sat on any court martial and had the assistance of
a trained-law member.

“T cannot help but think that the provision removing the law member
from the deliberations was not the product of anyone who ever sat on a
court, when you consider, gentlemen, that all the grief and all the dif-
ficulties and all the confusion, and all the mix-ups to which Mr. ELSTON
and his committee listened 2 years ago resulted from ignorance rather
than wickedness. It was mostly ignorance.

“That gap was plugged by insuring that the law member had to be a
lawyer. Now you remove him just when he is able {0 do the most good. It is
the analogy, gentlemen, of the jury trial, but the law officer does not have
the judge’s power. It is wholly a false analogy. It is a jury trial without
the safeguards. It is an importation from the English practice and it is
always dangerous, gentlemen, to transplant instructions. In England the
members of the court are officers, military officers. The judge advocate
is a barrister, a civilian, not a military man. The judge advocate sits
there in his barrister’s gown and wig. He instructs the court. Here we have
never had that sort of thing. He is a civilian. He does not sit down with
officers.

“Here you are proposing to make that law officer 2 member of the mili-
tary forces. He is not a civilian. Why shouldn’t he sit down with the court
and give them the additional assistance which his legal knowledge enables
him to give? I think this notion of taking the law member out of the court
just at the time when they are about to perform their most important
function is the most retrograding step in this bill.”

Lt. Col. Thomas H. King, national judge advocate nf the Reserve Officers’
Association told the House Committee:

“Now the question of the law member sitting with the court. To me it
is inconceivable that the law member not sit with the court. We talk about
endeavoring to take from command authority the right to control a court. But
what do we do? We take the one man who is certified by the Judge Advo-
cate General as qualified to sit on a court and take him out of it.

“He is the one man who is not subject to command influence if there
is any, because he has been especially certified to sit as the law member
of that court or the law officer or whatever his title may be.

“To us who have tried a few of these cases—and I had the experience
in February of trying one under the Elston bill—it was one of the great-
est pleasures I had, to have a law officer sitting up on that court who knew
what he was doing. While we did not agree as to every point, we had
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a very capable man. And while the result of the case was not to my total
satisfaction, I left that courtroom with a definite feeling that a fair break
had been given to the accused.”

To me it is quite obvious that the law officer set up by article 26 is far
from being a judge. A judge can direct a verdict of not guilty without
having a member of the jury object and override him. He can sentence the
accused; he can set aside a verdict as being against the weight of the
evidence and he can grant a new trial. Without those powers he is no
more than a referee or an umpire. I can think of no better safeguard to
insure that a case be judged by the evidence and not by passion or sus-
picion than to have the law member present in the closed sessions of the
court. I suspect that Professor Morgan and the Armed Services Committee
have been sold a bill of gaods by the services which docs (sic) not now have
a law member. I suspect that the Navy is willing to provide for the ap-
pearance of due process by accepting a figurehead law officer, but it does
not want a legal conscience present in the closed sessions of the court to
deter the expression of sentiments such as Professor Morgan attributes
to an anonymous law member. I sgree with General Green that it is highly
doubtful that a lawyer law memher ever said a theory like that. Although
1 have not seen the Senate Armed Services Committee hearings, I under-
stand that General Harmon, the Judge Advocate General of the Air Force
agreed with General Green. The view of the two services which have
had experience with law memhers has greater weight with me than the
patently fictitious theory that a figurehead law officer performs the fune
tions of a judge. My amendment B is calculated to restore the law member
to the position which he now holds under the Kem amendment to the Selec-
tive Service Act. :

AMENDMENT C

On page 107, beginning with line 19, strike out all down to and including
line 22.

On page 107, strike out line 7 and insert in lieu thereof the following:

“The following persons are subject to these articles and shall be under-
stood as included in the term ‘any person subject to this code.’ ”

On pages 107 and 108, renumber all succeeding paragraphs in article 2.

On page 109, beginning with line 9, strike out all down to and incliding
line 16 and insert in lieu thereof the following:

“(a) Subject to the provisions of article 43, jurisdiction is hereby con-
ferred upon the several district courts of the United States to try and
punish according to the applicable provisions and limitations of this code
and the regulations made thereunder—

“(1) any person charged with having committed an offense against
this code while in a status in which he was subject to this code which status
has been terminated;
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“(2) any person of the Reserve component of the armed forces for an
offense against this code committed while sueh person is on inactive duty
training authorized by written orders which are voluntarily accepted by
such person;

“{8) retired personnel of a Regular component of the armed foreces who
are charged with having committed an offense against this code and who
are entitled to receive pay.”

On page 108, beginning with line 22, strike out all down to and includ-
ing line 7 on page 109 and insert in lieu thereof the following:

“(12) In time of war or national emergency, subject to the provisions
of any treaty or agreement to which the United States is or may be a
party, all persons within an area leased by or otherwise reserved or ac-
quired for the use of the United States which is under the control of the
Secretary of a Department and which is without the continental limits
of the United States and the following Territories: That part of Alaska
east of longitude 172 degrees west, the Canal Zone, the main group of
the Hawailan Islands, Puerto Rico, and the Virgin Islands, except insofar
as these articles define offenses of such nature that they can be commit-
ted only by military personnel.”

EXPLANATION

Article 2 (3) of H. R. 4980 (sic) extends military jurisdiciion to “Reserve
personnel while they are on inactive duty training authorized by writ-
ten orders which are voluntary accepted by them, which orders specify
that they are subject to this code.”

Article 3 (a) continues military jurisdiction with respect to persons
who have been separated from the service.

This seems to me unwarranted. The civilian components bitterly oppose
these extensions of military jurisdiction. My amendment is substantially
that proposed by General Green, the Judge Advocate General of the Army.
His statement to the Armed Services Committee is an honest expression
of a reasonable military man who is opposed to the extension of military
power over the civilian population.

1. Extension of military jurisdietion over civilians.

“It has long been recognized that non-military persons who travel and
serve with an army in the field must be subject to the discipline of the
army, else their conduct can seriously affect the seeurity and discipline
of that force. Consequently, such persons have been subject to military
laws since the Articles enacted by the Continental Congress. When, however,
there is no exigent need for the exercise of military jurisdiction over civil-
ians, Congress has been very zealous to preserve civilian jurisdiction.

“Insofar as Army and Air Force personnel are concerned, articles 2 (3)
and 3 (a) of the code extend military jurisdiction over persons not
now subject to it. I believe this is unnecessary and the inevitable result
will be public revulsion against its exercise. It has been my experience
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that, no matter how just and fair the system of military justice may be,
if it reaches out to the civilian community, every conceivable emotional
attack is concentrated on the system. This is as it should be. The framers
of the Constitution recognized that civilians should be tried by civilian
courts and they established a military system of courts for the Army
and Navy. I recognize that reservists on inactive duty training may commit
offenses, perhaps serious ones. I also recognize that many serious offenses
committed by persons subject to military law are not detected until the
person is separated from the service. I do not advocate that such persons
should go unpunished. I merely suggest that you confer jurisdiction upon
Federal courts to try any person for an offense denounced by the code
if he is no longer subject thereto. This would be consistent with the fifth
amendment of the Constitution.

“Article 8 (a) is particularly unworkable. It provides that, subject to
the statute limitations, any person charged with having committed an
offense against the code, punishable by confinement of 5 years or more
and for which he cannot be tried in a Federal or State court while in a
status in whick he was subject to the code, shall not be relieved from
amenability to trial by courts martial, The question as to whether he can
be tried by a Federal or State court for the offense becomes a jurisdictional
one. It may be hard to decide. In United States v. Bowman (260 U. S. 94)
the Supreme Court held that any offense directly injurious to the Govern-
ment for which Congress provided no territorial limitation may be tried
by a district court no matter where the offense is committed. Whether
a particular offense comes within this limited category is a fit subject for
debate among lawyers. It may not be settled except by the Supreme Court.
7t is not a proper subject for determination by a court martial. If you
expressly confer jurisdiction on the Federal courts to try such cases, you
preserve the constitutional separation of military and eivil eourts, you
save the military from a lot of unmerited grief and you provide for a clean,
constitutional method for disposing of such cases.”

I quote from the statements of representatives of the Reserve compon-
ents before the House committee.

Mr. John J. Finn, representing the American Legion:
IV, JURISDICTION

“The American Legion calls attention to the expanded jurisdietion confer-
ved upon military courts in the proposed code. It may be that such is
necessary. If atomic warfare comes, there is the distinet probabii:iy that
within & few hours after commencement of hostilities, all activities in
America would be subject to martial or military law. All people would then
become subject to the proposed or a similar code. At least military com-
missions would take the place of civil courts.

“There has been of late & seemingly increasing inclination to widen the
jurisdiction of military authority. In the past, Congress has zealously
guarded the distinction between the civilian and the military indicated as
essential by the writers of the Constitution.
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“The military has not always been content to remain within constitution-
al or statutory limits in this regard. Witness the cases of Duncan v. Ka-
hanamoku (327 U. S. 304);United States ex rel Hirshherg v, Cooke (17
U. 8. Law WK. 4223) ; Rosborough v. Rossell (150 F. 2d 809).

“The American Legion is certain that the majority of those in the mili-
tary and naval service intend to carry out their assigned tasks with the
American spirit in mind and within limits imposed by statute and the
Constitution. However, wherever an authority is granted, there will al-
ways be some who will take advantage thereof and abuse it; some through
ignorance, and a smaller number through arbitrary willfullness.

“With this in mind, it is the position of the Legion that the proposals in
H. R. 2498 in regard to jurisdiction should undergn the close serutiny
of all concerned before passage.

“It may be that with its better facilities for obtaining information,
because of world conditions, and possible defects in the present codes,
the Congress will believe it proper to enlarge the jurisdietion as proposed
or confer it to a greater extent.

“In order to provide for temporary situations, and to correct the present
codes, however, we should not surrender so much of our liberties that our
form of government may or will be endangered.

“If Congress, in its wisdom, decides it is necessary to widen jurisdiction,
it is believed that professionally trained lawyers should administer the
code. There is an almost vital necessity to provide an adequate and fool-
proof gsystem of review. If jurisdiction is to be enlarged, it behooves us to
enlarge the powers of the boards that are to review the actions of mili-
tary courts and not so to circumsecribe the activities of such boards that
they are or can be rendered impotent in time of emergency or hysteria.”

Col. Melvin Maas, national president of the Marine Corps Reserve As-
sociation:

“Colonel MAAS. That these articles apply to Reserve personnel who are
voluntarily on inactive duty training authorized by written orders.

“Now, gentlemen, to personalize this again, at the request of the Marine
Corps I organized a Reserve wing staff 6 months ago. I am in command of
that wing staff. We are a volunteer organization,

“We receive no pay. We do not wear uniforms. The Government furnishes
no quarters. We meet once & month, in civilian clothes, for 2 hours, and we
study military matters. Under this proposal, if I should happen to make
a remark that was considered derogatory of the President or of the Cabinet
or of the Congress, anytime within 8 years I can be ordered back to active
duty for some alleged remark I made in my civilian capacity and held
indefinitely without my own consent for court martial,

“Now, gentlemen, if you want to destroy the Reserves we are building
up, that will be a fine section to leave in the bill,
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“Now, we are in complete agreement that Reserves when they are on
actual active duty should be subject to the same code as all Regulars. But,
gentlemen, it is going far afield to apply it to the ROTC and to apply it
to Volunteer Reserves. This could actually apply to a man in his own home
studying a correspondence course, gentlemen,

“If some neighbor stopped in and he made some remark that might be
interpreted as being critical of the President, he might be called to ac-
count 2 or 3 years later, when he did not even remember of such a remark
being made. Gentlemen, that is a very dangerous provision.

“It is unnecessary and unworkable and in my opinion will cast reflection
upon your whole bill and it will have a tendency to destroy your Reserve —
your Volunteer Reserve. It is just inconsistent with our whole fundamental

eoncept, gentlemen,
“Mr. Rivers. Is this the first time such a thing has been proposed ?

“Col. Maas. Why of course it is the first time that such a thing has ever
been considered.

“Mr. Philbin. Mr. Larkin seems to dissent from that statement,

“Mr. Brooks. We will hear from Mr Larkin later. By the way, I have
heard Mr. Larkin discuss this and I think the committee, too, is entitled
to his views. He is a witness later on, is he not?

“Mr, Smart. On a section-by-section reading of the bill for amendments,
Mr. Larkin will explain the position of the National Military Establish-

ment on all sections.

“Mr, Rivers. What is the situation with regard to that prohibition now,
as the law exists today?

“Colonel Maas. Well, to the best of my knowledge — and I have had
very extensive experience for 82 years in the service and the Reserve —
there is no restriction about my making any comments.

“Of course I do not expect to ecommit any acts that would be detri-
mental to the Military Establishment. But if, when I am sitting down in
private quarters merely studying military subjects, every remark is to
be subject to court martial, why it does not become very attractive to
give my time to training myself further.

“T do not think my views are any different than a million other young-
younger men.

#You know, gentlemen, this almost smacks of attempting to impose
thought control in this country. Now I do not have any question about it.

1 say when a Reserve is on active duty and performing military duty he
onght o be subject to all laws,

“But think very carefully before you extend it to ROTC and extend it
to volunteer training units.
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“Gentlemen, on page 6, article 3, subsection (a) — you must have some
limitation on the time in which personnel can be ordered to active duty for
a trial by court martial. If you are going to retain the provision that the
Reserves are subject to it, you have to put some other limitation than 3

years,

“Tt is unfair to call a Reserve in as late as 3 years later and say ‘3 years
ago you made a remark about the Secretary of the Navy or the Secretary

of Defense or the President or some Congressman.’

Lieutenant Colonel King, national judge advocate, Reserve Officers’
Association:

“The next point-and with that I am going to finish — is the question of
making Reserve officers in inactive status, that is on inactive duty train-
ing, subject to the Articles of War, To me it is a gag if it were applied
not as intended, not as these people say they think it should be put into
effect, but within the letter of the law.

“Suppose I come in tc my commanding officer — Colonel Wiener — for
a drill 10 minutes late and I have said something down here that he did
not like or the Department did not like. Well, they can court martial me,
put me on an active duty, and hold me because I was 10 minutes late as
the excuse. It is a dangerous thing.

“I personally have no objection to being tried by a court martial, be-
cause I am convinced that you get just as fair a break there as you do
with any ecivilian court in the country. And with the requirements for an
investigation under article of war 70, or whatever it is in the Elston bill,
you have to have an experienced investigator and they do not kid with
you. They get the facts.

“They get them by means that we do not approve, that the defense law-
yer will get up before the court and secream his head off about, but they
really get the facts and if you are guilty, I think they get you.

“And I think also if you are not guilty they are less likely to convict you.

“As to this business of influence of courts, my personal experience in
Europe was a very unique one. I sat as a claims commission and not as one
having to do with military justice. I tried several thousand cases. And 1
had an office next door to the president of our general court.

“We are very good friends. And I tell you that even if the staff judge
advocate did try to influence him, he had the courage of his eonvictions,
and I think most of them did because they were good officers.

“They had the courage of their convictions to do what they thought was
right. Some of them may not have, but we also have civilians who do not
have the courage of their convictions,

“So, gentlemen, with those four things, we really feel that the military
being experienced in the military and the Navy officers being experienced
in Navy activities, should be the ones to make the decision, with a definite
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limitation as to the manner in which these people are appointed. I like the
Elston bill.

“] fought for it. I think this committee did a magnificent job in prepar-
ingz it. T think they came out with something good.”

These are samples of the views of the Reserve components. I think
they are reasonable. I see no reason for extending military jurisdiction
over civilians. I concede that Reserve personmnel on inactive duty may be
guilty of serious offenses and that serious offenses are frequently not
brought to light until the culprit has been separated from the service. No
one, except the offender perhaps, would argue that such offenders go untried
and unpunished, but there can be no objection to according civilians
a right to a trial by jury and trial by a civilian court. The chair-
man of the subcommittee of the House of Representatives, when confronted
with a similar proposal, questioned whether the Federal courts would have
jurisdiction over offenses committed outside their district. I submit that
title 18 of the United States Code is full of penal statutes denouncing acts
committed on the high seas and elsewhere in the special territories and
maritime jurisdiction of the United States. We are all familiar with the trea-
son trials where offenses were committed in Germany or Japan and tried
in United States district courts. The Supreme Court in U. S. v. Bowman
(260 U. S. 94), hald that a Federal court had jurisdiction to try a con-
spiracy to defraud the United States where the conspiracy was committed
on foreign soil. Title 18, United States Code Section 3238 provides for venue
in such cases; 18 United States Code, 3238, provides as follows:

“The trial of all offenses begun or committed upon the high seas, or
elsewhere out of the jurisdiction of any particular State or district, shall
be in the district where the offender is found, or into which he is first
brought.”

There is nothing unconstitutional about my amendments; on the other
hand, there is grave doubt as to the constitutionality of the provisions of
article 8 (a) under the fifth amendment. Are these cases arising in the land
and naval forces, or are they causes? A case, as I understand it, arises
when a prosecution is instituted, a cause, when an offense is committed.
Have courts martial the power to try a person who is a civilian when the
case arises. I suggest we void the grave constitutional doubt by adopting
this amendment.

With respect to retired personnel a different problem arises. Although
they are merged with the civil population they are still a part of the armed
forces. They are now subject to military law although it is contrary to
the policy of the Army to try them, except for the most serious offenses.
My amendment would leave their status as it now is, except that it would
give the Federal courts concurrent jurisdiction to try them for offenses
against the code.

Article 12 (a) as originally proposed by the Morgan group attempted to
confer military jurisdiction over all persons in leased bases, such as the
British base in the West Indies, in time of peace as well as war, for aill
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sorts of offenses, military offenses as well as offenses of a civil nature.
I made my views known to the House committee and told them that the pro-
vision is contrary to executive agreements entered into with the British and
Phillippine Governments and that, moreover, it was contrary to inter-
national law. In an attempt to meet the criticism, the House committee
amended the section by providing that it be “subject to the provision of
any treaty or agreement to which the United States is or may be a party
or to any accepted rule of international law.” Other than the fget that this
is putting the cart before the horse, I wonder whether every officer exer-
cising special court-martial jurisdiction is going to know about all treaties,
executive agreements, and rules of international law.

The proponents of the bill have consistently stated that it was patterned
after 84 United States Code 1201. This statute was extremely well drafted
by thoughful draftsmen. In part, it provides:

“In addition to the persons now subject to the articles for the govern-
ment of the Navy, all persons, other than those persons in the military
service of the United States * * * which is within an area leased by the
United States which is without the territorial jurisdiction thereof and
which is under the control of the Secretary of the Navy, shall, in time
of war or national emergency, be subject to the articles for the government
of the Navy, except insofar as these articles define offenses of such nature
that they can be committed only by naval personnel.,”

This statute is consistent with and declaratory of international law
in that it limits this extraordinary jurisdiction to-

1. Offenses other than purely military ones, and is operative.
2. Only in time of war or national emergency.

To my way of thinking, the salient applicable rules of international
law should be stated right in the statute so that no one need be confused
or have any doubts thereon. Otherwise we will run into international
complications every time some irritated junior officer attempts to exercise
military jurisdiction in peacetime over a resident of a foreign island who
has no connection with our forces other than that he might reside in a
leased area, for some such offense as disrespect to a commissioned officer.
The limitation pertinent to treaties and agreements is not objectionable
and might do some good. '

AMENDMENT D

On page 116, bheginning with line 5, strike out all down to and including
line 18 and insert in lieu thereof the following.
“Art, 14. Delivery of offenders to civil authorities.

“{a) When any person subject to this code, except one who is held by
the military authorities to answer, or who is awaiting trial or result of
trial, or who is undergoing sentence for a crime or offense punishable
under this code, is accused of a crime or offense committed within the
geographical limits of the States of the Union and the District of Colum-
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pia, and punishable by the laws of the land, the commanding officer is
required, except in time of war, upon application duly made, to use his
utmost endeavor to deliver over such accused persons to the civil authori-
ties, or to aid the officers of justice in apprehending and securing him,
in order that he may be brought to irial.

“(b) When, under the provisions of this code, delivery is made to the
eivil authorities of an offender undergoing sentence of a court martial,
such delivery, if followed by conviction, shall be held to interrupt the exe-
cution of the sentence of the court martial, and the offender shall be re-
turned to military custody, after having answered to the civil authorities
for his offense, for the completion of such court-martial sentence.”

On page 121, lines 1 and 2, strike out “and may adjudge any punish-
ment permitted by the law of war.”

On page 130, beginning with line 12, strike out all down to and includ-
ing line 16.

On page 180, line 17, strike out “(b)” and insert in lieu thereof “(a)”.
On page 130, line 26, strike out “(c)” and insert in lieu thereof “(b)”.

On page 179, beginning with line 16, strike out all down to and includ-
ing line 24 and insert in lieu thereof the following:

“Art. 98. Noncompliance with procedural rules or provisions for turning
over offenders to civil authorities.

Any person subject to the code who willfully fajls to enforce or com-
ply with any of the requirements of articles 14, 30 through 34, or 37 shall
be punished as a court martial may direct.”

EXPLANATION

Article 14: The present seventy-fourth article of war makes it manda-
tory in time of peace for military authorities to hand over to the civilian
authorities 2 man charged with an offense by civilian authorities, unless
the accused is being held by the Army for a military offense, In the Navy
though surrender of such a person is discretionary here again the Navy's
view won ouf. There isn’t any good reason why the civil authorities in the
United States should not exercise their jurisdiction over all citizens whether
they be civilians or soldiers. This statute making discretionary whether a
criminal should or should not be turned over to civil authorities grants
a license for misprison of a felony at the whim of any loecal commander.
I can see no reason for the invasion of the sovereignty of States and I
recommend that we stay within the law as it is now administered by the
Army. Let us avoid conflict between the State authorities and military
authorities and not leave matters such as these to vague discretion.

In order to preserve the punitive provisions of article of war 74, I am
expressly making it a part of article 98 of this code—now compliance with
procedural rules. That article as proposed by the National Military Estab-
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lishment and passed by the House is a remarkable piece of legislation.
It provides among other things:

Any person subject to the code who * ¥ * knowingly and intentionally fails
to enforce or comply with any provisions of the code regulating the pro-
ceedings before, during, or after trial of an accused; shall be punished
as a court-martial may direct.

I ask the many lawyers in this body how they would like to practice
law or sit as judges in a jurisdiction with a penal statute like this. To be sure,
to be criminal a procedural error must be intentional. But everyone is pre-
sumed to know the law; ignorance of the law is no excuse and intent is
something which the court may infer from the circumstances. Intent is
something easier to prove than to disprove. The implications of the article
are startling. The proponents say innocently in their commentary:

“Paragraph (2) is new, and is intended to enforce procedural provisions
of this code, for example, article 37 (unlawfully influencing action of
court) and article 31 (compulsory self-incrimination).”

And it is on this line that the proposed article is urged throughout the
hearings and reports. It is supposed to put teeth in article 37, a very good
seetion indeed taken directly from article of war 88 of the Kem amendment
to the Selective Service Act of 1948. That article is supposed to forbid
an appointing authority from censuring, reprimanding, or admonishing
& court or any member or counsel thereof with respect to the findings or
sentence adjudged by the court or with respect to any other exercise of
its or his functions in the conduct of the proceedings.

Now article 98 is supposed to put teeth into this statute—and so it does
provide a means to punish the appointing authority who censures or repri-
mands a court with a “skin letter.” But it also has teeth in the back of
its head. Although the convening authority may not censure or reprimand
any court member or counsel, he is in fact encouraged to prefer charges
against them for any procedural error. Now let us limit this dangerous
article so that it may not be used as a deviee to circumvent the very abuse
it was intended to correct. Let us limit its application to violations of
those articles which are intended to insure prompt and proper disposition
of cases and to the provision forbidding the unlawful influence of courts
with respect to their judicial functions.

My amendment is substantially the one proposed by General Green. In
support thereof he said:

“The amendment is calculated to put teeth into the requirement of the
code for prompt and proper disposition of cases and for the provision
forbidding the unlawful influence of courts without destroying the freedom
of exercise of their judicial functions of courts, counsel, and reviewing
authorities. I am afraid that, as written, article 98 would make it poasible
to punish any member of a court or counsel for the slightest procedural
error. It might authorize commanders who are forbidden to censure, repri-
mand, or admonish courts prefer charges against its members or personnel
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for such errors as the improper admission or exclusion of evidence, improper
action on a challenge, or for finding an accused guilty of an offense not
necessarily included in that charged.”

Any flagrant violation of other procedural rules, like those for which &
lawyer might be disbarred, may be prosecuted under article 134, the general

urticle.

When the hidden implications of article 98 become generally known, I
doubt that many young lawyers will seek legal careers in the armed forces.

Amendment D also strikes out of article 18 the power of a general court
martial to “adjudge any punishment permitted by the law of wer.” This
particular power is not now in article of war 12 and somehow general
courts martial have been able to get along without it. The article already
confers upon such courts the power to adjudge any punishment not for-
pidden by the code, including the penalty of death when specifically auth~
orized by the code. This should certainly suffice the punitive powers of
general courts martial without importing new and unknown factors like
the law of war. I have searched in vain the hearings before the House com-
mittee for an intelligent explanation of what is to be gained by the ad-
dition to the punitive powers of a general court martial. (See pp. 958 and
959 of the hearings.) The House committee adopted the language in spite
of the doubts, because it was assured that it was in the present Articles
of War. I can assure you that it is not.

Lastly my amendment D proposes to strike out of the bill article 29
(8), which provides:

“(a). No member of a general or gpecial court martial shall be absent or
excused after the accused has been arraigned except for physical disability
or ag a result of a challenge or by order of the convening authority for
~ good cause.”

Now at first blush that does not appear unreasonable. It certainly is the
duty of every member to be present at every session of the court unless
he is excused by the convening authority or challenged. If he is not, he is
absent without leave from his place of duty and can be punished for vio-
lating article 86. But the matter I object to is that the article may make
the presence and accounting for each member a jurisdictional prerequisite.
If in the course of a long and difficult trial one of the members were to
fail fo appear, under the section the whole proceedings might well have
to be disapproved on jurisdictional grounds despite the fact that more than
the minimum number of members now required were present throughout
the trial. Emergencies happen in the military service whereby the interest
of the Nation might require that a member be excused from the court for
other vital duties although the convening authority who might be 1,000
miles away could not be reached. Are we going to force the administration
of military justice into a strait-jacket of technicul jurisdictional require-
ments which will impair not only the administration of justice but also
the operation of the force. Gentlemen, I assure you that the section adds
nothing to the law or practice now in effect except a reason for disapprov-
ing proceedings on artificial jurisdictional grounds.
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AMENDMENT E

On page 116, beginning with line 20, strike out all down to and includ-
ing line 18 on page 118 and insert in lieu thereof the following:
“Art. 15. Commanding Officer’s nonjudicial punishment.

“(a) Under such regulations as the President may prescribe any com-
manding officer may, in addition to or in lien of admonition or reprimand,
impose one of the following disciplinary punishments for minor offenses
without the intervention of a court martial, unless the accused demands
trial by court martial —

“(1) upon officers and warrant officers of his command;
“(A) withholding of privileges for a period not to exceed 1 week; or

“(B) restriction to certain specified limits, with or without suspension
from duty for a period not to exceed 1 week; ox

“(C) if imposed by an officer exercising general court-martial jurisdie-
tion, forfeiture of not to exceed one-half of his pay per month
for a period not exceeding 1 month;

“(2) wupon other military personnel of his command:
“(A) withholding of privileges for a period not to exceed 1 week; or.

“(B) restriction to certain specified limits, with or without suspension
from duty, for a period not to exceed 1 week; or

“(C) extra duties for a period not to exceed 1 week, and not to exceed
2 hours per day, holidays included; or

“(D) reduction to next inferior grade if the grade from which demoted
was established by the command or an equivelent or lower com-
mand; or

“(E) 1if imposed upon a peréon attached to or embarked in a vessel,
confinement for a period not to exceed seven consecutive days.

“(b) The Secretary of a Department may, by regulation, place limi-

tations on the powers granted by this article with respect to the
kind and amount of punishment authorized, and the categories
of commanding officers authorized to exercise such pewers.”

On page 121, line 25, beginning with the comma, strike out all down to
and including the word “appropriate” on page 122, line 8.

On page 126, line 21, after the word “shall”, insert a comma and the
following: “without his consent.”

On page 126, line 24, heginning with the comma, strike out all down to
and including line § on page 127.
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EXPLANATION

Article 15, nonjudicial punishment: This article is presumably patterned
gsomewhat after the so-called disciplinary power of the commanding officers
under article of war 104 of the Kem amendment. Under the article, com-
manding officers of companies or higher units may impose such punishments
as admonition of reprimand, withholding privileges that fatigue duty, or
restriction to specified limits upon enlisted persons. None of these punish-
ments may be given for a period longer than 1 week from the day imposed.
In addition certain commanders may also impose a forfeiture of one-half
of a month’s pay on officers and warrant officers. Now there is no court
martial involved here, but in the Army and Air Force the statute gives
every person who considers himself innocent the right to refuse fto accept
disciplinary punishment and demand a trial by a court martial instead.
This is eminently fair. Disciplinary punishment under the Articles of War
is relatively minor and is & marvelous way to straighten out a soldier who
misbehaves without impairing his usefulness by a stiff court-martial sen-
tence. But if he thinks that he is being unjustly accused of an offense he can
demand and get his day in court. That’s the way our police eourts work—
jt’s the American system of fair play even for minor offenses.

Now that is rot the system in the Navy. There is no limit on minor punish-
ment such as withholding of privileges and extra duty, in addition, the
Navy also now has confinement for 10 days, confinement on bread and
water for 5 days, and solitary confinement for 7 days. Despite the fact
that these relics from the log of Captain Bligh are infinitely harsher than
the punishment authorized without trial in the Army, the Navy does not
give an accused the right to a day in court. The accused is simply haled
before the master of the ship at a ceremony known as captain’s mast and
without being given an opporlunity to demand a trial, he may be given 7
days’ solitary confinement, or an unlimited amount of time swabbing a deck.

Apparently the Navy won this round, too, when the code was being
drafted. This harsh Navy system was adopted with but minor modification
but more detrimental to morale than this harshness is that the unfairness
inherent in arbitrary punishment without the right to a day in court was
also adopted — subject to departmental regulations. This, the proponents
say, will enable the Army to keep its system, and I add, the Navy to keep its
harsh and unfair system. I have no doubt that Mr. Gray will leave the Army
system as it is-but we must not forget that there once was a Secretary of
War, Mr, Stanton, whose harshness and arbitrariness is a matter of history.

Would a secretary like Mr. Stanton hesitate for 1 minute to adopt a harsh
and arbitrary system of disciplinary punishment if authorized by statute?

Tt is true that the House ameliorated some of the harsh features of the
bill initially introduced and the Senate committee improved it still more.
The confinement features and the bread and water was limited to shipboard.
I can agree that aboard a ship confinement may occasionally be necessary
for disciplinary purpose because restriction alone is not much of a punish-
ment to a person who cannot leave a ship in the middle of the ocean. I pro-
pose to leave them this power. But I see no reason why confinement on bread
and water for as much as 8 days should be left in the bill. Neither can I
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see why the minor punishments should be extended to 14 days instead of
7 days.

The feature I object to most in the bill before you, however, is the denial
of the right to demand trial unless the Secretary by regulation grant that
trial. That is so abhorrent to my sense of fair play that I cannot support
it. My amendment leaves things pretty much as they are in the Army and
Air Force today except that confinement for 7 days is still authorized for
offenses committed by persons embarked upon vessels.

I don’t think this will destroy the Navy. I am reminded of the opposition
of many naval officers to the abolition of flogging 99 years ago. Somehow
the Navy survived.

My position is that, if a man commits an offense for which a more severe
punishment than that authorized now in the Army is appropriate, he ought
to be tried by a court.

The .changes this amendment proposes for article 20, Summary courts
martial, are intended to make it consistent with my changes to article 15.
A summary court martial is one officer. He acts somewhat like a police
court judge except that he also acts as prosecutor and defense counsel as
well. He can adjudge confinement for 1 month, hard labor without confine-
ment for 45 days, restriction for 2 months, and forfeiture of two-thirds pay
for & month.

'This article as reported gives every person except those who have been
permitted to refuse nonjudicial punishment the right to demand trial be-
fore a higher court where he would be entitled to a defense counsel. He
could also receive a more severe punishment before a higher court. I have
read with interest the comments of General Green with respect to article
20. He said:

“I do not believe it wise to give every accused the absolute right t¢ de-
mand trial by a higher court than a summary court martial. The punitive
powers of such higher courts are greater and it is frequently to the
advantage of an accused to stand trial before a summary court martial
rather than before a general or special court martial. The right to demand
trial by a higher court should be reserved to noncommissioned officers, but
less well informed soldiers should be protected against their own folly.”

He proposed leaving the right to demand trial before a higher court to
departmental regulations.

This i8 one place where I must depart from the views of the general,
whose other comments impress me as being extremely sound. In view of the
summary nature of such a court, and particularly in view that no defense
counsel is provided or authorized, I believe every soldier should have the
right, if he desires, to demand a trial before the higher court. It may or
may not be folly; he may or may not receive a higher sentence, but per-
haps with a defense counsel he may have a much better chance of getting
an acquittal than before one officer who is the prosecutor, defense counsel,
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and judge all in one. I do not agree with General Green that rank or ex-
perience should be a criterion affecting this right.

This amendment also guarantees to enlisted persons the right to have
goldiers sitting on the court which tries him. This is now the law under
the Articles of War as amended by the Kem amendment last year. It has
worked remarkably well, I am informed, and I gather from the data col-
lected in the House hearings that soldiers definitely desire the privilege
of making an election whether or not they want enlisted persons on the
court. The bill as reported whittles down this right by providing that en-
listed men may be tried by an all-officer court if “eligible enlisted persons
cannot be obtained on account of physical conditions or military exigencies.”
This strikes me as a patent attempt to circumvent the provision the con-
gress enacted last year. Certainly enlisted persons should be more plenti-
ful than officers and be more readily available than officers. As I under-
stand it, the excuse iz that members of the same unit are not eligible to
sit as members of the same court. A unit is defined as “ any regularly or-
ganized body as defined by the secretary of a department, but in no case
chall it be a body larger than a company, a squadron, or a ship’s crew, or
than a body corresponding to one of them.

When asked on the floor of the House why the exception was made, the
chairman of the House Armed Services Committee replied that it was
calculated to take care of isolated outposts and the crews of small vessels.
1 should like to ask the distinguished Senator from Maryland just how
small the crew of the U. S. S. Missouri or the carrier Midway is? Now,
I understand that the Navy does not very often have a trial aboard a ship
Usually they wait until they reach a base. They can get all sorts of eligible
enlisted men on a base. If they must have a trial aboard a vessel, is it so
tremendously difficult to get some eligible enlisted persons from another
vessel? Let us not whittle away substantial rights on the basis of specious
arguments.

AMENDMENT F

On page 129, beginning with line 1, strike out all down to and including
line 22 and insert in lieu thereof the following:

“(b) Any person who is appointed as trial counsel or defense counsel
of a general court-martial shall, if available, be a judge advocate or a law
specialist or an officer who is a member of the bar of a Federal court or of
the highest court of a State of the United States.

“(¢) In any case referred for trial before a general or special court mar-
tial in which the officer who is appointed as trial counsel shall be a judge
advocate or a law specialist or an officer who is a member of the bar of
a Federal court or of the highest court of a State of the United States, the
defense counsel appointed by the convening authority shall be one of the
foregoing.

“(d) In any case referred for trial before a general or special court
martial in which the conduct of the prosecution devolves upon an assistant
tria]l counsel who is a judge advocate or a law specialist or an officer - who
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is a member of the bar of a Federal court or of the highest court of a
State of the United States, and neither the defense counsel nor any of his
assistants or individual counsel: present is one of the foregoing,
the proceedings will be adjourned pending procurement for the conduct
of the defense of a defense counsel who is one of the foregoing, unless the
accused expressly consents to proceeding with the trial in the absence of
such legally qualified defense counsel.”

EXPLANATION

This amendment deals with the provision of article 29 which requires
that both trial counsel and defense counsel before every court martial
mMust be members of a State or Federal bar and must be certified as quali-
fied by the Judge Advocate General. My first impression was that this
was desirable. However on studying the comments of two men who have
studied the problem from both the theoretical and practical standpoints
I have changed my mind. Let me quote you General Green’s comments:

“3, Mandatory requirement for legal qualification of counsel.

“Article 27 requires that the trial counsel and defense counsel of
each general court martial must be a qualified lawyer and certified to be
competent to perform his duties by the Judge Advocate General. If their
assistants are to perform in any capacity other than in a merely clerical
one, they too must be so qualified under article 38.

“AW 11 of the Kem amendment now provides that if the trial judge advo-
cate is a lawyer, the defense counsel must also be a lawyer. This is a fair
rule and corrects many of the defects in the former system justly eriti-
cized by the public and the legal profession. In the Army we now have
approximately 6,000 general court martial cases per year, In time of war we
have many more. I would sav that fully 70 percent of these cases involved ex-
tremely simple issues which can be adequately and fairly tried by line
officers. I would like them tried by lawyers, it is true, but the difficulty of
procurement of sufficient lawyers to provide at least 3 for every 1 of 6,000
general court-martial cases is enormous. If I am to certify each one as
qualified I will have to satisfy myself that he is qualified to try any kind
of a general court-martial case, not just a simple a. w. o. L. or desertion case
which rests on a morning report. I can’t just cerlify every Jawyer no matter
what his trial experience or criminal-law background my be. If bar member-
ship were the only qualification necessary, why would Congress require me
to certify the lawyers qualification? Where can I find lawyers so qualified
in sufficient numbers to try 6,000 cases a year? Unless I find them, the few
lawyers I have will have to try the cases, simple and difficult, to the ex-
clusion of all other duties which may be more important to the Government
than the trial of simple cases which could as effectively be tried by line
officers — or lawyers learning military justice. The inevitable result will
be long delays in the disposition of cases pending the procurement of three
lawyers at the right time and place. Some cases are long and difficult.
While a team of three lawyers is trying a case which takes weeks to try—
many accused whose cases could be disposed of in an hour or less will be
waiting in a guardhouse until their cases can be reached. I don’t think this
is the result you want to attain. I don’t think it’s necessary because there will
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pe a trained and experienced law member on the court to see that the
rights of the accused are protected in even a simple case. In addition, the
review of the staff judge advocate and automatic appellate review will
protect the accused’s substantial rights against the errors of counsel, The
practical difficulties of the article could be ameliorated if you gave the
accused, at his option, the right to be defended by a lawyer provided by the
appoin