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FOREWORD

-000000-

This text is Intended as an aid to students in The Judge Advo-
cate General's School in the study of the Law of Belligerent Occu-
pation. It i1s used in conjunction with the following materials:

FM 27-10, The Rules of Land Warfare; FM 27-5, Military Government
and Civil Affairsg; TM 27-250, Cases on Military Government; and °
M 353-2, Supplement Allied Military Goverrment Manual of Proclama-
tions and Instructions Used in Sicily.

The scope of the text is limited to legal problems arising
from belligerent occupation. An attempt has been made to present
the most representative view although divergences of practice and
interpretation are indicated and discussed.

This text was prepared in the Civil Affairs Department of The
Judge Advocate General's School.

REGINAID C. MILLER
Colonel, J.A.GD
Commandant‘

The Judge Advocate. General's School
United States Army

Ann Arbor, Michigan

1 June 194k

(Reissued 2 July 1945)
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Definition cf
Military Gov-
ernment.

Application
of Section
TIT of Hague
Regulatlions
(Hague Conven-
tion No. IV
of 1907).

CHAPTER 1

TYPTS OF MILITARY OCCUPATION

The term "military govermment" Is used * * *
to describe the supreme authority exercised by an
armed force over the lands, property, and the in-
hubjtants of enemy territory, or allied, or domestic
werritory recovered from enemy occupation, or from
rebels treatsd as berligerents. It is exercised
vhen an armed force has occupied such territory,
whether by force or by agreement, and hae substituted
its authority for that of the sovereign or a previous
government. Sovereignty ig not transferred by reason
of cccupation, but the right of control passes to the
occupying force, limited only by international law
snd custom. The theatre commander bears full re-
sponsibility for military govermment. He is, there-
fore, usually designated as military governor, but
may delegute both his authority and ti+le to a sub-
ordinate ccmmander.

The term "cccupled territory" is used to mean
any uarca in which military govermment 1s exercised
by an armed force. 1t does not include territory in
which an armed force 1s located but has not assumed
gupreme authority.©

Section III of the Hague Regulationsd is en-
t1tled "M1lirary Authority Over the Territory of the
1 l} .

Hostite State”,” and by its express terms governs

orily occupation of enemy territory by a belligerent.

1. M 27-5, par. la.
2: :FI/I 2(’”5, pﬁfn :i—-ba
3. M 27-10, par.- 271, et seq.

L, Scott, II, p. 3%.
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It presupposes that a state of war exists and that
one”belligerent;issoccﬁpying the térritory*d?ithe
enemy .-

Generally the Hague Regulations are applicable
to a belligerent who has invaded enemy territory
though the. invesion has as yet not ripened into occu-

‘ patiOn;6 Section ITI of the Hague Regulations is in
substance a obdifiCation of customary law and its
prin;iples are binding on Signatories-andvnOnéigna-d
tories aliké.7

Occupation of - It'is beyond the scope of this text to discuss -

Neutral Terri- R
tory in Course ‘in detail the problem of when néutral territory may-

of War. ‘ - L
be occupied without the consent of ite governsient.

It mist not be supposed, however, that theyoc¢upaﬁion -
of neutral territory is necessarily lmproper under
international law, Lauterpacht heg Stated'the fbl4
lowing with respect to the belllgerent occupation ofﬂ.

neutral territory:

5. The term "belligerent occupatioﬁ" is frequently
used to describe the establishment of milltary

government 1n enemy territory. Hyde, Vol, II, p. 361..
See FM 27-5, par. T, which states that "while the Hague-
rules apply legally only to enemy territory, ae a mat-
ter of policy they are generally epplied to other ter-
ritories occupled by United States forces.”"

6. 'See p. 27, infra, for exceptions: Rolin,'par;
419; Alr Power p 368. '

7. Kohler; p. 2.
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In contradistinction to the practice of the
eighteenth century, the duty of impartiality must
nowadeys prevent & neutral from permitting belliger-
ents to occupy a neutral fortress or any other part
of neutral territory. Even if & treaty'previously
entered 1nto stipulates such occupation, it cannot
be granted without violation of neutrality. On the
contrary, the neutral must even use force to prevent
belligerents from occupying any part of hils neutral
territory. The question whether such occupation on
the part of a belligerent would be excusable in case
of extreme necessity, in self-defence, on account of
the neutral's inability to preven: the other belli-
gerent from making use of the neutral territory as
a base for his military operations, must, it is be-
lieved, be answered in the affirmative, 51nce an ex-
treme case of necessity in the 1nterest of self-
defence must be considered as an excuse. But neces-
sity of thils kind and degree exists only when the use
of the territory by the enemy is imminent; it 1s not
sufflcient that a belligerent should merely fgar that
his enemy might perhaps attempt so t6 use it.

In the Russo-Japanese War, Manchuria, a province
of neutral China; was the obJect of war and Japan es~
tablished military government therein. Tekshashi,
in discussing the Japanese occupatlon of Manqhuria,

states:

* % % 11 might be sald that the occupation of
Manchurla was an unique case, different froum what is
called military occcupation of hostile territcries in
Internetionel Law. But the fact that China recog-
nised & portion of her terrltory as the area of fight-
ing implies that her congent to military operations
by belligerents in her own territory was given. And
as a form of military operation, the act of occupa-
tion is naturally included in this recognition, ¥ * %
But as the Manchurila provinces were neutral, not
every article of The Hague Convention can be applied
to the cccupation of Manchurila. The heading of Sect,

8. Lauterpacht, p. 559.

9. Leuterpacht, p. 190,
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III. of the .Convention is "Military Authority in the
Territory of the Enemy". It is needless to say that
thoge who drafted this Convention did not conceive

of such a case as the occupation of Manchuria. But
when Chins 1is understood to have consented to mili-
tary operations being pursued In her territory, the
occupation of Manchuria is understood as a form of
military operations, as above referred to, and it
will be seen at once that such an occupation must
come under the rules of International Law and of The
Hague Convention, and that Japan was bound to observe
the whole of Sect. IIT., except such articles as from
the nature of the case were inapplicable.

The following article of The Hague Convention
can be applied to the occupation of Manchurila: Art.
XLII. on' the elements and the sphere of military oc-
cupation, Art. XLIII. on the duty of the'occupant-to
respect the laws in force in the country, Art. XLVI,
concerning family honour and rights, the lives of in-
dividuals and their private property as well ag thelr:
religious convictions and the right of public-worship,
Art. XLVII. on prohibiting pillage, Art. XLIX, on col-
lecting the taxes, Art. L. on collectlve penalty,
pecuniary or otherwise, Art. LI. on collecting con-
tridbutions, Art. LIII. concerning properties belong-
ing to the state or private individuals which may be
useful in military operations, Art. LIV. on railway
material coming from neutral states, and Art. LVI.
on the protection of esteblishments consecrated to
rellgious worshlp, charlty, etc.

The articles inapplicable to the occupation of
Menchuria are Art. XLIV., "It is forbidden to compel
the population of an occupiled territory to take part
in military operations againet their own country,"”
and Art. XLV., "It 1s forbidden to constrain the pop-
ulation of an occupiled territory to recognlee, by the
taking of an oath, the piwer of the enemy." Now the
legal apirit of these two artlcles is, that it i1s 1l-
legal to force the enemy to oppouse thelr own country.
But as the provinces of Manchurla were neutral, these
articles d1d not need to be epplied to the case of
the natives there. So some Japenese scholars in-
glsted that the Manchurien Chinese could be employed
es guides, or spiles, in the places where they live,
and should their national laws permlt 1t, they mey
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be constrained to recognise, by the taking of an
oath, the pcwer of their enemy.

“That part of Art. LII., on requisitions, which
says, "And shall be of such nature as not to imply
an obligation on the part of the population to take
part in military operations against their own coun-
try," is a condition which for the same reason does
not apply to the subject of the occupation at Man-
churia.

There may be some differences of opinion on
the question whether Art. LV. may be applied to Man-
churia, and whether Japan may enjoy the usufruct of
the immovable properties belonging to the Chinese
state. But this must be understood as Justifiable
for the same reason which allows requisitions and
contributions for the needs of the army.

It has been stated that the occupation of neu-
tral territory without the consent of the neutral is
an act of war or may be regarded as such by the gov-
groment of tho country 1f it so elects; and, in such
cage, the occupant may exerclse the same powers as

2 The United States Manual of

in enemy-territbryal
Military Government recognizes that military neces-
sity may requirebthe establighment of military gov-

ernment in neutral territory and in such a situation

the Hague rules on bslligerent occupatlion will be

10. Cf. Ariga, p. 429, who states that "the occupy-
ing army not being, with respect to the local
officials; an enemy army, it could not be said that
it was contrary to their patriotism for them to per-
form their duties under the authority of the Japenese

army."
11. Takahashi, pp. 250-252.

12. SPJGW 1943/10353, 17 July.



_Ocoupation‘of |

Neutral in
Course of War
by Agreement.

applied as a matter-ofbpolioy;l3 However,‘aCCOrding
to some authorities, an occupart of neutral territory
undoubtedly has the power to use all measures,neces-

sary to safegnard»his_armed'fOroee, but, may not.

-exact contributions, appropriate.cash, funds or se-

1h

oﬁrities'belonging to the neutral ‘state.

Where neutralvtefritOPy'ie occupied by'the armedv;

~ forces .of another nation with the consent of the neu-

- tral government, no powers are conferred on the armed

313, FM 27-5, par. 7, states: Military government.

1a not confined to belligerent -occupation.  Mil-
ltary necessity may require its establishment in
such aresg asg the following, with or without the con--

‘sent of the existdng or a prior govermment:

(1) * * * neutral territory whioh has
been dominated or occupied by the: eTIBmYy »

(2) ‘Technically neutral * * * actually
unfriendly or hestile.

(3)  * * ¥ neutral territory, the occupea-
tion of which is essential to & military operation.

Milltary government 18 exercised. by virtue of

and in eccordance with rules of international law.
Authority for the exerclse of such control 1ls de~
rived from the mero fact of occupation or from some
form of agresment such as an armistice, a conven-
tion, or & treaty. The more important of these
rulee are set forth in the malitary menvals of the
leading civilized countries and in international
treatiss, such as the Hague Convention No. IV, 1907
(Annex, Section III).. The rules which govern the
armed foroes of the United States are set forth in
the War Department’s Basic Field Manuael 27-10. Rules

: of Land Warfare. While the Hegue rules apply legally

only . to enemy terr¢tory, a3 a matter of pollcy they
are generally applied to other territories ocoupled
by United Stubun forces.

14, Lauterpacht,,p. 191,



.

fofCes'except su¢h as the neutral maj‘allow; the -
agreement is the law of'the_parties:li':According .
to the United Sfatevaanual_bf'Militafy GQVernment,"
if the agreement gives the visiting armed forces
less than supreme control over civilians, the terri-
tory would not be considered occuplied and the exer-.
.cisevof-limited-poWers-would not be military govern-
_ment,l6

When a neutral or ffiendiy ally has been occu- .
pied, elther as a result of an agreement or without
agreement, in ordef to protect 1£ agalinst its inter-
nal or eXtefnal enemies, the occupant may take all
measures necessary for the securlty of 1lte own forces
and the accomplishment of its mission. Thus, if the
armed forces of State A'ehtered State”Y, at the lat-
ter's invitetion and under an'agreement‘by which
vState X would continue to administef its govermment
},and A would ﬁndertake to defend Y agalnst é conmon
enemy, the commander of the armed forces of State A
could lawfully espablish‘military government,’i.e.,

assume supreme authority, if the safety of.its forces

15, BBIGW 1943/10353, 17 July; see FM 27-5, par, 2,

16. FM 27-5, par. 2; FM 27-5, par. 1.
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or the accomplishment of its mission would be endan-

gered by failure to assume control.17

Occupation An armistice occupation which is a continuation
Under Armis- : ' :

tice Agree- of a precedent belligerent occupation is subject to
ments. 18

rules of the Hague Regulations as modified by the

terms of thé armlstice. Similarly territory newly
occupied by a belligerent pursuant to an armistice
agreement 1is gove{ned by the. same ruqul9 According
to Feilchenfeld,go "The Hague Regulations are of rel-
svance in interpreting dubious provisions in armis-
tice agreements and in supplementing points ndt cov-
ered by the armistice agreement".
Spaight expresses his vliew on the subject as

follows:

Article XXXIX lays down that the parties must
gettle what relations are to exist with and between
the populations during an armistice. This provision
is rendered necessary by the principle that an armis-
tice suspends fighting but does not affect the state
of war. ¥ ¥ ¥ In the absence of a special provision,
the invading belligerent's war rights as against the
population continue unchanged. He can raise requisi-
tions, billet hils soldiers, demand services in kind
and even levy contributions, and his general martial
law regulations remain in full force. And war con-
ditions still hold good as regards the mutual relations
of the inhabitants of the district held by the two

17. See Robin, p. 228, et seq.; cf. FM 27-5, par. 2.
18, T 27-10, par. 271, et seq.

19. Hunt Report, pp. 221, 358; Keith, Vol. II, p.
771; Spaight, pp. 245, 2L6.

20. Fellchenfeld, p. 113.
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belligerents., In the gbsence of speclal conditions
in the Protocol, the conclusion of the armistice
does not free the inhabitants of the occupied terri-
tory from their obligation of holding no intercourse
with the people in the other belligerent's zone of
authority. They may be treated as gsples or war- _
traitors if they offend, Just as if hostilities con-
tinued. * * ¥

The Report of the Second Sub-Commisdion of the
Hague Conference of 1899 states that "in default of .
special clauses in the armistice these matters7lfce.,'
the relations with and .between the populationg/ are
necesgarily governed by the ordinary rules of war
law, especially by the rules applicable to the occu-
pation of hostile territory.

The Hunt Report, dealing with the American occu-
pation of Germany in 1918-1920 during the Armistice,
states the following:

The Armistice of November 11, 1918, provided
for the occupation of the left bank of the Rhine and
the administration by the armies of occupatlion of
the arees or bridgeheads to which they were separately
assigned. It was provided in subgtance in Article 5
of the Armistice that no person should be prosecuted
for his participation in military measures previous
to the signing of the Armlstice.

International lew places upon the Commanding
General the responsibility broadly speaking of pre-
gerving order, punishing crime and protecting lives
and property within the territorlal limlits of hils
command., Hiw power in the premises 1s as great as .
-hies responsibility. The Armlstlce in no sense checked, .
or refused to the military forces, any of the powers' -
usually and ordinarily exercised by an invading army,
except a8 above noted. A reading of the Armistice
cleerly shows that each esrmy of occupatlion was to act
asg the representative of 1te respective government
in the cecnduect of the military operations with which
it wae charged. There was nothing in the Armistilce
removing from the Commanding General (with the

21, Spaight, pp. 245-247,
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exceptioneg noted, any of tho authority expressly or

by iﬂf;;enee vested 1o hin by international law or
usagenad :

French-German The Armistice agreement signed on 22 June 1940

Armistice '

Agreement of by the Chief of the High Command of the German armed

1940, ' o

forces and '"the plenipctentiaries of the French Gove

ernment holding adequate powers' provided for & ces-

sation of [lghting sgsinst the German Reieh in Franee -

a8 well as in the ¥French poggeselong, solenies, pre=

tegtorates, and mandates, and at eea, and for the ims

medisre gurrender of Lhe Freaich fopesg gurrounded by

the Gorman frocpe (avt. 1), Fruvision wae mads forp

the oecupation by German troops of ecrtaln designated

territory in France (art. ). It was atated that the

German Releh would "erercise all rights of the secoupye-

ing power" in the cocupled portions of France (art,

24

3).%

Specilal Cases Decisilons by several netlonal courts aftor World

of Armistice

Occupation. War I treated armistice occupations as the equlvalent
of annexation, These cases proceeded on the asgump-

tion that thore 1 a difference betveen ordinary occu-

pation of war and one made with the purposc of

22. Hunt Report, p. 358. The German Supreme Court

held that the occupation of the Rhineland by vir-’
tue of the Armistice agreement was not a warlike occu-
pation in the sense of The Hague Convention. Fontes
Jurie Gentium, Series A, Sec. II, Book I, p. 21k, No. 253.

23. Hackworth, Vol. VI, p. 426.
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annexation. However Jjustifisble these decisions are
from the viewpoint of domestic law and the special

circumstances involved, they do not reflect the

24

traditional view. Thus, the Court of Cassation
of Rome®? held that for the purposes of a civil ac-
tion for dameges for failure to deliver merchandise,
Trieste, in the period between the Armistice and the
law annexing it to the Kingdom of Italy, could not
be regarded as foreign territory. The court sald:

* % % Triegte could not for the purposes of the
present action be regarded as foreign territory.
After the constivution of the Kingdom of Italy, the
recovery of the Italian Provinces, still under for-
eign domination, was considered %o be in the nature
of & restitutio in integrum. Many of our laws have
accorded to non-native Italians a virtual ltalian
citizenship that had only to awalt the reunion of
those provinces with the mother country to become
effective. ¥ ¥ ¥ With the complete dissolution of
the enemy army and the simultaneous dismemberment
of the Austro-Hungarian Empire, the national inte-
gration has been accomplished almost automatically
and pari passu with the military occupation of the
provinces. The Treaty of St. Germain and the law
of annexation did not add anything to the rights of
goverelgnty over these provinces, irrevocably ac-
quired by the Kingdom of Italy by reason of the

24k, See Feilchenfeld, p. 119, et seq., who states:
"While certain stdtes adopted special practices
for quasi-final occupation after 1918, it can hardly
be said that there are as yet more than isolated in-
stances, which would not seem to have been in accord-
ance with international law when they occurred."

25. Gelatiolo v. Senes, Annual Digest 1919-22, Case
No. 319; see contra., Del Vecchio v. Connio,
Court of App~al of Milan, Annual Digest 1919-22, Case
No. 320; Boliotti v. Masse, the Court of Rhodes, An-

nual Digest 1919-22, Case No. 318.
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victory of our arms, which has given effect to the
immanent right of the nation to the lordship over
the entire Italian territory. Treaty and statutes
will bring the present situation into accord with
the exigencies of international law. But it is ab-
surd to think that in the interval between the armis-
tice and the coming into force of the law of annex-
ation, at a time when not only the soverseignty of
Austria-Hungary over these provinces, but that very.
State, had disappeared, the two provinces disiecta
membra of a now destroyed organism have been able
to live a sgeparate political life outside the sov-
ereignty of the Italian State which had become re-
gponsible for all its administration, justice, army
and finance.

Military necessity may require the establish-
ment of military govermment in allied territory and
in such case the Hague rules on belligerent occupa-
tion .are applied as a matter of policy.26 Spaight
states the following with respect to the occupation
of allied territory:

The right of an army, says Professor Ariga, to
promulgate martial law Zﬁilitary government7 and to
establish military tribunals applies not only to an
army operating in a hostile country, but also to one
operating in a neutral or an allied country which
circumstances have made the theatre of war; for two
reasons. First, an army must be in a pesition to
safeguard itself by having suitable laws for that
end in force; secondly, even if the existing laws
are sufficient, the local tribunals may not wish,
or may be unable, to apply them for the protection
of the occupying troops. It was for this reason that
Japan established and enforced martial law Zﬁilitary

26. FM'27-5, par. T, provides that military neces-

gity may require the establishment of military
government, with or without the consent of the exist-
ing or prior government in allied territory which has
been donminated .or occupied by the enemy, allied ter-
ritory actually unfriendly or hostile, and genuinely
allied territory.
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government7 in Manchuria (a province of a neutral
country, China) and in Korea (sn allied country.) 7

Broadly spesking military occupations apart
from war are those in which a state not at war with
another maintains a military force on the latter's
territory. Occupation of neutral or allied terri-
tory in the course of a war partakes mcre of the
character of belligerent occupation than pacific oc-
cupation,28 Robin clasgifies military occupations
apart from war into two types: (1) occupafion by
virtue and in execution of an agreement with the
sovereign (conventional); (2) coercive occupation
or policing occupations apart from agreement (de
facto occupation),29 Conventional occupations in
time of peace vary greatly. Thusvpeéceful occupa-
tion may be intended to serve as & guarantee for the

performance of a treaty. After the Peace Treaty be-

‘tween France and the German Empire on 26 February

1871, Germany occupied France for more than thirty
menths as a guarantee for the payment of a‘war_in-

demnity of five billion francs,3o ‘The océupation

27. Spaight, p. 343.
28. See Robin, pp. 33-34, 118.
29. Robin, p. 9.

30. Robin, p. 42, et seq.
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of German terfitory wedt of the Rhine by the Allied
powers after the feace Treaty in 1920 was a peacetime
occupation for the fulfillment of the terms of the
peace treaty;3l bPeécetimg occupation.may also be
uged to safeguard the evacuation of the armed forces

in the occupied territory after the peace treaty has

bl

been signed.‘ This is called an evacuation occupation.
In addition to post-war occupation of former enemy
territory by virtue of a treaty of peace, there are
other consensual occupations such as: occupation of
territory for the purpose of protecting it against
internal upheavals;33 occupation of territory for
protection against’foreign dangers.3h Occupation

may occur as a result of a grant, lease, or other
agreement for establishing military or naval bases,
or for general purposes. There are a number of il-

lustrations of occupations by lease, e.g., the Chinese

31. Arts. 428-431, Treaty of Versailles. The United

States d4id not ratify this treaty. See Hunt, p.
347, for anomalous situation of American forces in Ger-
many after Treaty of Peacs.

32. Cybichowski, Zeitschrift fur Volkerrecht, Vol.
18, p. 295.

33. The French occupation of Mexico after the Conven-
tion of Miramar, 10 April 1864, was of this type.
Robin, p. 33.

34. Occupation of Iceland, Greenland and Dutch Guians
by United States in 1941. Akzin, p. 18. See Robin,
p. 116.
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leased Weihaiweil to the British in 1898 for as long
a period as Russia remained in possession of Port
Arthur, and more recently the United States occupa-
tion of British possessions under the exchange of
notes 2 September 1940 and the agreement of 27 March

35

1941, These are not an exhaustive llst of consen-
sual occupations but merely illustrate the diversity
of purposes for which territory is occupied.36

There are many instances of de facto occupa-
tion;37 however, the discussion will be confined to
intervention as illustrating de facto occupation.38
Intervention in its extreme form may result in the
military occupation of another nation although no
state of war exists. The circumstances and reasons
for such de facto occupations vary greatly.39 Akzin

4o

states’~ that the most lmportant reassons for

35. Akzin, p. 18.

36. Akzin, p. 20, et seq., lists the principal in-
stances of United States military occupation.

37. See Robin, p. 87, et seq., for historical examples.

38. The term intervention, used in a limited senss,
describes the interference by a state in the do-
mestic or foreign affairs of another in opposition to
its will and serving by design or implication to im-
pair 1te politicel independence. Such action may or

* may not be lawful. Hyde, Vol. I, p. 117.

39. Hyde, Vol. I, p. 116, et seq.

hO."Akzin, p. 13.
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intervention are: protection of the liveé and prop-
erty of cltizens of the intervening state; protec-
tion of its domestic or of international interests:
pr;vgntion of anarchy; desire to prevént demination
of an area'by an undesirable regime or by an un-
friendly foreign power; reprisal for wrongs committed
or alleged; enforcement of demands; and humenitarian
motives.

On 9 April 191k, a péymaster and two seamen of

the U.S5.S. Dolphin were arrested without Just cause

at Tamplco, Mexico, by an officer and men in the army

of General Huerta, head of the Mexlcen provisional
government. Shortly thereafter the men were releaped.
On 22 April 1914, President Wilson secured congres.
sional authority for the use of the armed forces of
the United States "to enforce his demand for unequivo-
cal amends for certain affronts and indignities com-
mitted against the United States.”" On 20 April 191k,
Admiral Fletcher, commanding é large naval force
landed marines at Vera Cruz. Shortly thereafter a
military force under Major General Funston relieved
the naval forces at Vera Cruz. General Funston
issued an order establishing a military government
and occupied the city for a period of months. WNo

gtate of war existed between the United States and
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Mexico. The cccupant collected Mexican customs and

L1

taxes.
' The principal difference between peacetime oc-
cupation and belligerent occupation is that the.
Tormer igs subject to the laws of peace and not_the-
laws of war.hg Belligerent occupation is governed
by a well defined body of}customary_énd'conventiongl
international law (i.e., the Hague Regulations),
whereas in peacetime occupatiopnno general body - of
law exists,u3 In consensual peaéetims occupation,;
the agreement is the law for the parties.uh' In the
absence of an agreement (i.e., de facto occupation),
the rights of the occupant'in peacetime are limited
by the purpose of the occupation.l+5 Peacetime‘occu—
pations by way of intervention or reprisal most
clogely correspond to belligerent occupatioﬁ.u6
Pcucetime occupations as well as belligerent occupa-

tlon are cogontlally provisional in character, 1.e.,

41, Sec lackworth, Vol. I, p. 151,

42. Robin, p. 13.

43, Cybichowski, oupra.

ﬁh. Roblin, p. QAB;ICybichOWSki, supra.
4. Cybichowski, supra; Robin, p. 217.

b6, Cybichowski, supra.
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ne change in goverelgnty occurs,h7 Robin's analysis
~f conventional and de facto ‘peacetine occupations.
leads him to the observation that generally the
powers of the occupant are limited to the rights of
establishing garrisuns of troops and cf insuring the
security of thess troops in the occupied areaolL8 The
ratare of th? occupaticn may in fact bfoaden these
powers as, for example, where the agreement out of

which the occupation arose grants the occupant greater

povara.  3lmllerly, the conditlong Tacing the ccoupyw

ing forees and the object of the occupation may re-
qulre the employment of powers as broad as th®8e>
szerclood durlng belllgerent occgpation.“g In the
sbgenco of an agreemept to the contrary, the rulés
of belligerent occupation fix the maximuwn poveprs
which a paciflc occupant may exorcise 20

The ocoupration of the Rulir valley in 1407 by

Fhe Ipanch and Belglim goverrments gave riso to

W7, Robin, p. 13, Tt ghould be noted that there

aroe Inptancos of percetime ocoupation whileh woro
nerely disguloed snnexatlons. Seo Robln, p. 236, For
histerienl examplen.

. Rebin, p. 13,
W9y Robin, pp. Lk, @5%; Akzin, p, 14, In the cese
of otuupaliun by way of Interventlon, tho 8o«

called penceful oc«upation may 1n fact be as belllga
eront ad wartime ocoupation, Robin, p. 237.

50, Strupp, p. H60.
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considerable dispute as to 1§ i-:g;a@i_rimy.aL The oc-

cupaticn, whether considered convantirnal r de
J

facto, was a peacetime occupation. The Depar*ment
of State in an instruction 4o the Ambassadcr in
France discussed the powers of the cccupants as fol-

lows:

The entrance by France into the Ruhr regions is
believed to be a matter that should be dealt with
purely as a question of fact irrespective of any-
congideration as to the legality or the propriety of
the action taken by France, and without manifesting
any criticism or approval of such action. The posi-
tion taken by neutral powers towards the belligerent -
occupation of foreign territory furnishes a counter-
part to the conduct suggested. Sovereignty over
foreign territory is not transferred by such occupa-
tion, which is essentially provisiocnal, notwithstand--
ing the fact that during the time of such occupation
the lawful sovereign 1s deprived of the power to.
exerclese its rights as such sovereign. 'The relin-
quishient of power tc the cccupant and the act of
depriving the lawful sovereign of power result .
directly from the action of the occupying power in
obtaining actual control of the occupied territory.
Neutral States are permitted by international law to
accept this result and irrespective of the merits of
the occupant's cause to deel with it accordingly.
Neutral States are not to be considered as teking
gldes in the conflict 1f they act in accordance with
this principle of international law.

* * * * *

France mus!, a3 the power occupying the Ruhr,
be considered to be able to exercise, without oblec-
tion by foreign neutral States, the fullest admin-
letrative powers, and must as an incident of such
occupation, be deemed to be able to fix the condi-
tlons under which forelgn trade may be conducted.

If neutral States and thelr ciltizens are not discrim-
inated against and there 1s no abuse of power, 1t is

51. Bee B.Y.B., 1%L, p. 24.
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difficult to find any basis upon which objection
could be made to the right of the occupying power
to make collection of duties or to license exports
or to establish embargoes.

* * . * * R

Notwithstanding the fact that the region of
the Rvhr is not French territory, but Germsan, the
rights of the occupying power in this region are
vast. The rights of the occupying State as tested
by the powers of a belligerent occupant of hostile
terrlitory enable the occupying power to be the Judge
in the last analysis of the existence of its own
emergency and the extent to which such emergency may
exist. The quasl.neutral Stete is not to be consid-
ered as occupylng the position of spokesman of the
inhebitants (inhabitants of Germsn nationality in
this case) of the region concerned; and the guesi-
neutral power 1s not in a posltion to make complaint
of ruthless treatment of such inhabitants except to
the extent that it may generally In cases of barbar-
1ties which shock the sensibilities of civilization,
ralses 1ts volce In protest against such barbarities.
Thus with & view to seelng whether the exact conduct
complained of 1s a violation of the solid righte of
i1ts ow% the ‘quasl-neutral State must ever be on the
alert. 2

After the Republlic of Cuba hed been established,
the Unlted States occupled & limited area bn the Cuban .
gsgcoast under & lsese from Cuba.?3 The question
arose whether & court-martial of the United States
. oould eubpoens & ovivilian resildent of the i1sgland out-
glde of the army post. Judge Advooate General Davis
advised the Becretary of War as féll@ws:

It appears from a communication whieh recently
passed through this offive thet & formsl summons was

52. Heokworth, Vol. I, pp. 146-148.

3. Malloy's Treaties, Vol. I, pp. 358, 360.
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gerved upon a civilian in the Island of Cuba to at-
tend as a witness before a general court-martial
convened by Gensral Brooke, at one of the places
which ig still garrigoned by troops of the United
States Coast Artillery.

The right to serve process was not one of the
matters stipulated for in the arrangement recently
made with the Govermment of Cuba for the concession
of certain exterritorial privileges to the United
States troops remaining on the island as garrisons
for the seacoast defenses. This was not done as
the subpoena is, in substance, a mandate from the.
President of the United States to the witness which
has, of course, no obligatory effect beyond the ter-
ritorial limits of the United States. -

It is suggested that the Commanding Officer be
advised to discontinue the service of such process
in future. Should it become necessary to obtain
the services of a resident of Cuba as a witness ap-
plication should be made through the United States
Minister who will present tpﬁ request to the Govern-
ment in the diplomatic way.”

Robin, the author of the leading treatise on
military occupation apart from war,55 summarized the
powers of a pacific occupant, as follows:

To sum up, we see how much the powers of the
occupant vary in time of peace according to the cir-
cumstances and purposes characterizing the occupa-
tion; and by "purposes’ we mean not only the openly -
admitted and officially declared aims of the occu-
pant, but also his secret designs, which are at times
of an entirely different nature. In this varying of
the powers exercised we note again how these cases
differ from belligerent occupation, wherein the
rights of the occupant are always the same juridically,
the decision as to thelr more or less complete use -
being reserved to him. '

54, C. 13046,

55. Des Occupations Militaires en Dshors Des Occupa-
tions De Guerre (1913).
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These powers in the case of pacific occupation
are, in the first place, extremely variable in law;
we have just seen, in fact, that they differ from
treaty to treaty, that they are made extensive by
one treaty and limited by another. And in that
sensge 1t may be sald that there is no right which
is common to such occupation, for everything depends
on the convention on which it is based. The powers
are, moreover, declidedly variable in fact; for we
have seen that often they are in reality very dif-
ferent from those granted by the treaty of occupa-
tion. Frequently, and almost inevitably, as a re-
sult of ambition and the spirit of conguest, or of
the necessities of its policy, the occupying state
will take advantage of 1ts situation to extend its
powers and to interfere - even in defiance of a for-
mal clause of the occupation convention forbidding
guch interference - in the internal affairs of the
occupled country, in its government and its adminis-
tration; they are extensions of power here, encroach-
ments there, and these range through an infinite
number of graduations, from mere advice to complete
subordination. * * ¥

Does such diversity necessarily imply the ab-
sence of all rules, of all Jjuridical principles which
determine the respective powers, in the territory
occupied, of the occupant and of the sovereign sub-
Jected to the occupation? We do not believe so. It
should not be forgotten, however, that we are here
dealing with situations which are governed more often
than not by conventions, and that the contracting
parties may always regulate their relations in accord-
ance with their own wishes. The convention is the law
of the parties. It is, therefore, only in the absence
of a treaty, in case of de facto occupation, or in
case the convention is silent on this question that,
in order to meet the issues for which (intentionally
or otherwise) the convention has not provided, there
will be occasion to appeal to the principles of law.
It is in connection with such situations that it has
gseemed to us worth while to try to deduce those legal
principles which concern pacific military occupation.

Hence we shall be especially concerned with the
obJject of the occupation, its avowed purpose, since,
ag we have shown, the characteristics and limitations
of the occupation vary with its purpose. But we must
not forget two important points: first, that in deal-
ing with a pacific occupation, it is the law of na-
tions In time of peace, and not the regime of the
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state of war, which is to govern the relations of
the occupant with the local authorities and with

the inhabitants as well; secondly, that a military -
occupation, being an essentially temporary situation,
should infringe as little as possible on the sover-
eignty of the legal government, which government re-

tains not only the enjoyment but also the exercise
of its sovereignty. Under these circumstances all
acts of the occupant which are not prompted by the
two-fold ides that an occupation of this nature 1is

& status at once temporary and pacific, and which’
are not indispensable to the attainment of the end-
pursued by the occupation, are violations 8f the law
and constitute veritable abuses of power_.5 :

If territory held by an occupant is ceded‘to
him by a treaty of peace, the continued administra-
tion of its affairs by the military is no longer
belligerent occupation.57 The war is over and the
occupant becomes the de Jure SOvereign.58 Military
rule may continue in the ceded territory on the

ground of necessity, l1.e., until such time as the

govereign establishes a civil government,59

56. Robin, pp. 243-2L6.

57. De Lima v. Bidwell, 182 U.S. 1.

58. Phillipson, p. 279.

59. See Cross v, Harrison, 16 How. 164, T™ 27-250,
P. 7; Santiago v. Nogueras, 21k U.S. 260, T
27-250, p. 89. This was the case in Puerto Rico re-
sulting from the exchange of the ratifications of the
treaty of peace between the United States and Spain.

See Magoon, p. 19.
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CHAPTER II

OCCUPATION OF ENEMY TERRITCRY

If territory be occupled, the inhabitants owe
certain duties to the occupant and he, in turn, has
rights and duties with respect to such territofy and
its populeaLtiona’L Hernice it is important to determine
whether a given area is occuplied. Occupation is a
question of fact,E Tefritory is occupied if the
enemy is in fact exercising authority to the exclu-
gion of the legal governmentn3 This presupposes that
organized resistance has been ovurcomeu and the occu-
pant actually establishes an administration, i.e.,
measures have been taken to establish law and ordero5
The radius of occupation is determined by the effec-
tiveness cf the occupant’s control over the area,
i.e., the elimination of the authority of the legal

government and the mainternance of his own authority.

How the cccupant maintaineg control is immaterial if

Wi lake, Part IL, p. 9%,

2. FM 27-10, par. 272,

3. Spalght, p. 328.

L., The continuance of organized resistance in s
locelity indicates that the authority of the

occupant has not been established. Rolin, par. 4L3.

5. M 27-10, per. 276; Lauterpacht, p. 340.
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the control in fact existsu6 Occupation has no
necessary relation to the geogrephical boundaries

of former political subdivisions. Thus, where the
occupant actually occupies only the capital of a -
large province and has not established his authorf
ity in the rest of the province,-a proclamation‘
that he .ccupies all of the province is'ihsufficient
to establish occupation over the uncontrolled. area. -

P, in business in Manila, sent a ship to Indo-
China; loaded it with rice and carried the rice to
Cebu, P.1., then in possession c¢f the Phillipine
republican government, where duties were exacted
and paid. Upon arrival thereafter of the ship at
Manila, the United States customs authorities de-
manded payment of customs on the rice landed at
Cebu. United States maintained military government
over the Phillipine Islands. Held: that the mili-
tary government of the United States did not extend
to places which were not in its actual possession
and p@yment demanded from P was an illegal exac-
tion. :

Invasion is not cccupation; it is the mere pen-
etration into enemy territory.9 Invasion is essen-

tially a military operation and does not involve the

6. Lauterpacht, p. 340; FM 27-10, par. 276, for

additional discussion-

7. Where no control has been established, & bellig-

erent’'s attempt to enlarge the area of his con-
trol by proclamation only is called a "paper occupa-
tion" or "constructive occupation". Spaight, p. 327;
Lauterpecht, p. 340.

8. MacLeod v. United States, 229 U.S. 416, ™ 27-
250, p. 16. »

9. Rolin, par. Li3; Lautefpécht, p. 339,
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catgblishment of an sdmirnistration cver the country

ot

‘0

by ~he invader.~ In cecupation, on the other hand,

in the occupied
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the belligerent intend
territory and gxvern. If a sufficient force is not

present, capable of maintaining the assumed exercise

N

ef author.ty; the lecality is not occupied but only

i

")
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ihe occupant, says Cybichowski, intends

invaded. s

toopreraln In occupled *territcry but intention alone
is now sufficient unliess the intention i1s carried
cat and_the act <f ecarryirg -ut the intention must
~onslst in taging over administration of the coun-
tryalg Occupation does not necessarily follow inva-
sion, althoughn the latter preced=s it and may fre-
quently coincide wiztn it.LB Thus an invader may be
repulsed and driven 2ut before he has established an
administration. Roughly stated, the difference is
that an occupant governs and an invader fights,uL

Subject to the excepticns hereafter noted, the

rights and duties of an inveder with respect o

10. Lauterpscht, p. 240; ¥M 27-10, par. 27hk; Cybi-
chowski.

11. Keith, Vol. I1, p. T779.
12. Cybichowski.
13. FM 27-10, par. 274,

14, Cybichowski.
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peraons and pr-perty within the presence of the:

troops are the same ag thosge of an oocupanﬁ,lb-sArk

ticle 42 of the Hague Regul&tionsl6 defines occupa-

tion and has n¢ application to invasion.” Article
hjl7 which prescribes the duty of an'occupantfwith
respect to the laws in force in the occupied country
is inapplicable to invasion since.an invader doers
nct set up any administration°l8' Taxes impoSed'for
the benefit <f the occupied state may not ﬁe col-
lected by an invader as distinguished from an occu-
pant since the collection of taxes imposes a duty
of administering the enemy country and diScharging
the expenses of administrsastion out of thé taxes.l9i
Formerly a belligerént temporarily oooupyiﬁg
enemy territory was consldered as acquiring sover-
eignty over 1t,20 Sovereignty carried with.it un-
limited power over the inhabitants and property,
public and private. Thus, an cccupant could cede

the territory to a third state, compel inhabltants

15. Air Pcwer, p- 368.

16. FM 27-10, par. 271.

17. FM 27-10, par. 282,

18, Rolin, par. 432.

19. Art. 48, FM 27-10, par. 293; Huber, p. 672.

20. Hall, p. 553.
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to serve in his army against the former sovereign,

or make the inhabitants take an oath of allegiance

to him.°t

Modern international law considers belligerent

22

occupation as a phase of military operations®~--an

incident and method of warfare founded on force and
maintained by foroe,23 Belligerent occupation is
esgentially proviglional and does not vest sovereignty
in the occupying power.gh Sovereignty is not acquired
by an occupant until subjugation or cession by a

26

treaty of peace.25 Subjugation®~ takes place when

the armed contention ceases as a result of a bellig-
erent acquiring effective possession of enemy terri-
tory, annihilating the forces of the enemy, and mani-

festing an intention to annex the territory, i.e.,

hold it permanently.27 According to Baty, it is not

21. .Lauterpacht, p. 337.

22. 33 Law Quart. Rev. 363 at 36L.

23. 25 Colum. Law Rev. 90Ok, 915.

24, FM 27-10, par. 275. The pre-existing sovereign-
ty is not abolished but only suspended. Kohler,

p. 8.

25. M 27-10, par. 275; Lauterpacht, p. L466.

26. The word "congquest" is used as synonymous with
"subJjugation" in ¥M 27-10, par. 275. Cf. Lauter-

pacht, p. 466; Phillipson, p. 9.

27. Lauterpacht, p. 467; Westlake, part II, p. 95.
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sufficient that the invaded sovereign shoﬁld be re-
duced to the ektremest straits. So long as he is
in the field, however poor his prospects of ever
expelling the invader, occupation persists.28
Briefly, the difference between occupation and sub-
Jugation is the difference in concept between tem-

porary possession and permanent acquisition.

The occupation by a belligerent of the whole

enemy territory does not necessarily involve sub-
Jugation if an armed contention continues. This may
occur in a war between more than two belligerents
where the allies of the occupied power continue hos-
tilities with the aid of some troops of the occupied
state.29 This conclusion presupposes that no separ-
ate peace has been made by the occupant with the
lawful government.

| On 5 November 1916 the Emperors of Germany and
Austria-Hungary proclaimed Poland, which to that
time was part of Russia, an Independent state with
an hereditary mcnarchy and constitution, the exact
| boundaries of the kingdom to be decided later. Sub-
sequently, on 18 November 1916 the Allied powers

issued a declaration in part as follows:

28. .Baty, The Canong of International Law, p. 476.

29. Lauterpacht, p. 467.
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By a proclamation published on November 6, 1916,
at Warsaw and at Lublin, the German Emperor and the
Austrian Emperor, King of Hungary, announced that
they had agreed to the creation "in the Polish re-
gions" occupied by their troops of an autonomous
state under the form of an hereditary and a constitu-
ticnal monarchy and to the organization, instruction,
and direction of any army belonging to that state.

It is universally admitted principle of the
modern right of nations that, by reason of its pre-
carious and de facto character of possession, a mil-
itary occupation resulting from the operations of
war may not imply a transfer of sovereignty over the
territory occupied and consequently does not involve
any right of disposing of this territory to the
profit of any one.

In disposing without right of the territory oc-
cupied by their troops, the German Emperor and the
Austrian Emperor, King of Hungary, have not only com-
mitted an action which is null and void, but have
once more shown contempt for one of the fundamental
principles upon which the constitution and the exist-
ence of civilized states repose.Bo

Although it is well established that sovereignty
is not altered by military occupation, the occupation
of national or neutral territory by an enemy will
cause it to be treated as enemy territory for commer-
cial and belligerent purposes°3l This practical ap-
proach recognizes that trade with territory which is

actually under the control of the enemy contributes

to his resources. Thus, the Supreme Court of the

30. Hackworth, Vol. I, p. 146. See contra Cybichow-
ski.

31. Thirty Hogsheads of Sugar v. Boyle, et al.,
9 Cranch 191.
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United States32 held that the Island of Santa Cruz,
which was Danish territory then occupied by Great
Britain, was to be considered as British, and hence
eneny territory for all purposes of war then exist- .
ing between Great Britain and the United States.

Similarly, in United States v. Rice,33 the Supreme

Court held that Castine, Maine, occupiled by the
British during the War of 1812, was to be regarded
as British territory in respect to the revenue laws

of the United States.

CHAPTER III

LAW-MAKING POWER OF OCCUPANT

The Character Although modern authorities are in substantial
of the Occu-
pant's Power. agreement that occupation does not transfer sover-

eignty,l they differ on the exact status of the oc-

cupant. It is unnecessary and, in fact, impossible

32. Thirty Hogsheads of Sugar v. Boyle, et al., 9

Cranch 191. Drewry v. Onasgsis, 179 Misc. 578, 39
N.Y.S. (24) 688 (1942), the court held that all occu-
pied France is enemy territory within the meaning of Trad-
ing with the Enemy Act and First War Powers Act of 194l.

33. L4 Wheat, 2L6; ™ 27-250, p. 13.

1. See Rolin, pars. 439-440; FM 27-10, par. 273,
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to reconcile the views expressed.2 Belligerent oc-
cupation is merely a phase in military operati_ons,3
conferring on the occupant a temporary sstza,’c,us.LL The
mere fact of occupétion eliminates the govermment of

the occupied territory and suspends its authority to

act in the occupied area.’ The authority acquired

2. Hyde, Vol. II, p. 363, states that the gquestion
of an occupant's abuse of power "is of more
frequent occurrence than any inguiry as to the pre-
cise effect of belligerent occupation as such".
Robin, p. 6; 25 Colum. Law Rev., p. 904, et seq.
Oppenheim, 33 Law Quart. Rev., p. 363, says an oc-
cupant exercises military authority and that there
19 not an atom of sovereignty in his authority. In
United States v. Rice, 4 Wheat. 246, Justice Story
gtated that the occupant had the right to exercise
"the fullest rights of sovereignty" and that the in-
habitants of the occupied territory "passed under
the temporary allegiance" of the occupant. Birkhimer,
p. 69, states that the exception taken to the use of
the term "temporary allegiance" seems "to indicate
only disagreement regarding the correct use of words
descriptive of that relation". The theory of the
Belgian courts is discussed on p. 3%, infra. The
view held by some writers that the occupant acquires
quasi-govereignty has been criticized by Hall, p. 555.
Baty, 36 Yale L. Journ. 966 at 973, states that it
makes little difference whether the occupant's power
is called "quasi-sovereignty" or if the limits of his
powers be characterized as '"the military exigencies
of an occupying force".

3. Hall, p. 558; M 27-10, par. 273.
4., Hell, p. 559.

5. Westlake, part II, p. 96; Robin, p. 5, states:
"First, as regards the sovereignty of the occu-

pied country: It is impossible, because of the fact

of occupation, for that sovereignty to be publicly

manifested, but it does not disappear on that account.

Though paralyzed in fact, at least within the 1limits

of the necessities of war, in law it continues to exist.”
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by the occupant is a new authority finding its
gources in the necessities of war and in the absence,
i.e., the suspension, of the authority of the leg-
itimate governméntn6 The occupant has supreme au-
thority, 1.e., the fullest measure of control,
necessary to accomplish his military objective7 and
to restore public order and safetyc8 His authority
may be exercised in every field of governmental ac-
tivity, executive, administrative, legislative and
judicial.9 His acts, when within the permissible
limits of international law, have the force of Llaw. 0
Since the occupant's authority arises from the fact
of occupation and the laws of war, and not through -
the expelled sovereign, constitutional and statutory

restrictions on the powers of the legitimate sover-

eign do not affect the ocoupant,ll

6. Westlake, part II, p. 96; Rolin, par. 437.
7. Hall, p. 560, FM 27-%, par. L,

8. Hall, p. 560; Hyde, Vol. I1, p. 3bl, et seq.;

Magoon, p. 11, et seq. O course, customary
and conventional internationai law limit the powers
of the occupant.

9. Kohler, p. 8; Hyde, Vol. 1i, p. 366; New Orleans v.
Steamship Co., 20 Wall. 387, 39L4; TM 27-250, p. 43.

10. Hyde, Vol. II, p. 367; Westlake, part II, p. O7;
Cronin v. Patrick County, 4 Hughes 52L, 89 Fed. 79;
M 07-250, p. 43; of. FM 27-10, par. 288,

11. Kohler, p. 5; Westlake, part II, p. 96.
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The order of Governor General Baron von Bissing
issued in occupied Belgium on L January 1915, reads
as follows:

Attention is again called to the fact that in
the Belgian territories which have passed into the
hands of the German administration, only orders of
the Governor General and of his agents are in force
from the time of the establishment of thid administra-
tion. Orders of the King of the Belgians and the
former Belgian ministers, given after this date (or
any future orders) have no validity whatever in Bel-
gian territory under German administration. ' I shall
gee to 1t with all the means at my disposal that gov-
ernmental power will be exclusively exercised by the
German authorities set up in Belgium * * %

Some authorities have argued that new laws and
decrees promulgated by the absent sovereign are valid
in the occupied'territory on the'assumption-that'the>
occupant has no law-making power whatsoever; that the
law-making power is one end indivisible and remains .
in the legitimate sovereign only.l3 McNair who be-
lieves that the absent sovereign may legislate for - -
the occupled territory states:

The question arises whether théfsovereign of
enemy-occupied territory can effectively make during
the occupation changes in that large portion of his
law which remains in force therein notwithstanding
the occupation. For instance, can the Norwegian Gov-
ernment to-day make a decree (valid in other.respegts)

changing the law of succession, by will or an intes-
tacy, to movables or immovables in Norway? .Supposing

12. Kohler, p. 5.

13. International Law Notes, Sept.-Dec., 1917, pp.
169-171; Annual Digest, 1919-22, Case No. 310;
see discussion Rolin, pars. 4L9-454,
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during 1914-1918 the Belgian Govermnment had changed
the law relating to sale of goods, bankruptcy, or
wills, would that change only operate in non-occupied
Belgium or also in occupied Belgium? Principle
seems to demand that, assuming the new law to fall
within the category of that large portion of national
law which persists during the occupation and which
the enemy occupant cannot lawfully change 0£ annul,
it ought to operate in occupied territory,l

It ig believed that the better view is that the
legitimate sovereign is deprived of the power to leg-
islate for the occupied territory by the promulgation
of new laws or decrees. According to the American
view, the sovereignty of the legitimate govermment
is suspended during occupation and the power to cre-
ate new laws for the govermnment of occupied country
is in the occupant.15 It is out of the question,

says Robin, that the inhabitants of the territory

should be subjected to two masters at one and the

same time.l6
Limitations The principal object of occupation is military,
on Power of
Occupant i.e., to provide for the security of the occupant's

17

army and to contribute to the success of his operations.

14, Municipal Effects of Belligerent Occupation, Mc-
Nair, 57 Law Quart. Rev., p. 33.

15. United States v. Rice, 4 Wheat. 246; ™ 27-250,
p. 13; Order of President McKinley of 18 July

1898; ™ 27-250, p. 7; Rolin, par. 454,

16. Robin, p. 212.

17. FM 27-10, par. 285; FM 27-5, par. 3.
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On the other hand& the occupant’s principal duty
under intvernatiocnal law is to take "all measureé in
his power to restore and insure, as far asipossible,Q.
public order and safety”. 18 These two congiderations
-are the legal bases upon which .the supreme authority
of the occupant rests,1? Spaight says:go

Thus the occupant's rights are double-basged,
resting on the necessity for providing some estab-
lished government in g country which is shut off
from its ordinary fountain of justice and spring of
administration, and secondly, on the mllltary in-
terests of the occupying belligerent himself. He
‘assumes the reins of government because, otherwise,
govermment there would be none, and such a condi-
tion of things would be an ev1l both for hlmself and
for the population.

The occupant's laws and regulations which find
jhstification in military necessity or in his duty
to maintain law and safety are legitimate under in-
ternational law.21 Conversely, the acts of the oc-
cupant which have no reasonable relation to military
necesgity or the maintenance of order and safety are

illegitim_atea22 Other limitations on the power of

the occupant. are imposed by the express pfovisions

18. Art. 43, H.R.; FM 27-10, par. 282,

19. Rolin, pars. 459-461; Westlake, part II, p. 96,
et seq.; Kohler, p. 6. ’ '

20. Spsaight, p. 322.
21. Garner, Vol. II, p. 77, et seq.; Rolin, par. 445.

22. Feilchenfeld, p. 87; Garner, Vol. Ii, p. 77
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of the Hague Regulations, such as respect for the
laws in force in the occupied country unless absgo-
Jutely prevented,23 respect for family honor, per-
sons, and religious practice, etc.glL The supreme
authority of the occupant is not sovereignty and,
therefore, he has no right to make changes in ingti-
tutions, laws, or administration other than those

which are demanded by military necessity or public

order and safety.25

Military Military necessity permits a belligerent, sub-
Necessgity :
Defined. Ject to the laws of war, to apply any amount and

kind of force to compel the complete submission of
the enemy with the least posgsible expenditure.of
time, life and money.26 Military necessity sanctions
measures. by an occupant necegsary to protect the
safety of his forces and to facilitate the success

of his operations. 27 1% would seem comprehensive

enough to embrace the elimination of the source or

cause of* war although rooted in the enemy's traditional

23. FM 27-10, par. 282.
24k, FM 27-10, par. 299.
25. Garner, Vol. II, p. 77; Lauterpacht, p. 3L2.
26. FM 27-10, par. ha.

27. FM 27-10, par. 285; ¥M 27-5, par. 3.
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institutions.28 Similarly a change in the law of the
occupied country may in & particular instance be an
actual instrument of warfare.2? Thus De Louter has

stated:

The exception "unless absolutely prevented" /of
Article M37, however rigidly formulated, neverthefess
permits the occupant to take legislative measures
which it deems necessary for its military or politi-
cal interests ¥ ¥ ¥ In the war of Secession, the vic-
torious Northern armies, penetrating into the revolted

‘States, immediately promulgated the law of June 1,

1863, on the abolition of slavery. Before, emancipa-
tion had been applied by the Engligh in their American
wars as an instrument of war * * ¥

Article 43 of the Hague RegulationsBl imposes a
duty on the occupant to "take all measures in his
power to restore, and insure, as far as possible,

public order and safety". The word "safety" used in
the English translation does not adequately represent
the meaning of the original "vie publique", which

describes the entire social and commercial life of

the country.32 Kohler expresses this idea as follows:

28. BSee view of H. Martens cited by Korowin, p. 42,
infra.

29. Lauterpacht, p. 342, states that the occupant
may make changes in the laws or administration
which are temporarily necessitated by his interest

in the maintenance and safety of his army and the
"realization of the purpose of war”.

30. De Louter, p. 290.
31. FM 27-10, par. 282.

32. Westlake, part II, p. 95,
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The transfer of the legitimate power has nega-
tive as -well as positive effects. The 1life of the
occuphed state is not to cease or stand still but
is to find continued fulfillment even under the
changed conditions resulting from occupation. There-
fore the occupant "shall take all measures in his
power to restore and insure, .as far as possible,
public order and safety".

Generally, the maintenance of public order and safety
in occupied territory can be best accomplished by
respecting the law in force in the occupied terri-
tory?sh- Thus, the Brussels Conference adopted the
following Article with respect to the occupant:

(x) With this object /i.e., to maintain public
orde£7_he will maintain the laws which were in force
in the country in time of peace, and will only modi-

fy, suspend, or replace them by others if necessity
obliges him to do so.:

36

Article 43 of the Hague Regulations places a
duty on the occupant to respect the laws in force in
the occupled country at the time of occupation "un -
less absolutely prevented". This Article prohibits
departures from the existing~lawvunless Justified by

military necessity or the need for maintaining public

order and safety.o! McNair has stated:

33. Kohler, p. 6.

34. Rolin, par. LL5; Westlake, part II, p. 96; cf. FM
: 27-5, 9h.

35. Spaight, p. 35kL.

36, FM 27-10, par. 282.

'37. Rolin, par. 4L5; Garner, Vol. 2, p. T7.
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The occupant'’s right and duty of administering
the occupied territory are governed by international
law. It is definitely a military administration and
he has no right to make even temporary changes in
the law and the administration of the country except
insofar as it may be necessary for the maintenance
of order, the safety of his forges and the realiza-
tion of the legitimate purpose3 of his occupation.

The necessity in the particular case can be deter-
mined only by reference to the facts of the case.

It is consequently impossible, says Hall, formally
to exclude any of the subjects of legislative or ad-
ministrative action from the sphere of the control
which 1s exercised in virtue of itouo In the City of
Malines v. Societe Centrale Pour L'Exploitation du -
Gaz, the Brussels court of appeal sustained measures
taken by German occupying authorities in Belgium
which resulted in the increase in the cost of supply-
ing gas. The court gaid:

That the circumstances of war-time, and particu-
larly the increase in the cost of raw materials and
the necessity for providing for the neéds of the pop-
ulation, in fact justified the measures taken by the
occupying authorities; that on this ground these
measures come within the scope of the administrative
acts permitted, to the occupying Power by Hague Con-

vention No. IVlLl with & view to the maintenance or
re-egtablishment of order and safety ¥ ¥ *

38. See FM 27-5, par. 4, "Object of Control".

39. McNair, Municipal Effects of Belligerent Occu-
pation, 57 Law Quart. Rev. 33 at 35,

40. Hall, p. 559.
41. Art. 43 of the annexed regulations.

L2. Annual Digest, 1925-26, Case No. 362.
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Similarly, the German-Belgian Mixed Arbitral
Tribunal in 1925h3 held that a modification of law

by the German Governor-General of Antwerp relating
to the 1llability of'municipalitiesuu was contrary to
Article 43 of The Hague Convention in that "there
had been no occasion for the decreénof the Governor-
General either from the point of view of military
necessity or of maintaining public order",

The Russian writer, Professor Korowin, takes
the following view of Article 43 of the Hague Regu-

lations. He states:

Paragraph 43 of the Hague Regulations provides
that the occupant must respect the laws in force in
occupled territory unless there are insurmountable
obstacles. The "Rules of Land Warfare" (edition
of the French General Staff of 1913) elaborates on
this provision and states that the occupant does not
acquire any right of sovereignty, that local courts
continue to function and to render justice in the
name of the legal power.

This is the traditional doctrine of the provi- :'
sional character of occupation of war which has been
sanctioned by the. authority of the Hague Regulations.

In the most recent literature of international
law the provisional character of occupation of war
is well recognized. As is well known, at the Hague
Conference of 1899 the big and small powers debated
the question as to whéther even this provisional
regime may be too much of an interference with the

43. Annual Digest, 1925-26, Case No. 361.

Li, A special tribunal was substituted for the or-

dinary courts; rules of evidence were disre-
garded; damages were awarded in excess of what or-
dinary Belgian courts would have awarded..
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rights of the local sovereign power to the benefit
of the occupsant.

As i1s always the case the higtoric facts are
very different from theory.

Although Russia had initiated the Brussels Con-
ference of 1874 and although her delegate, Martens,
was the author of the Declaration adopted in Brussels,
the acts of the Russian troops when they occupied
Turkish territory in 1877 were not at all in conform-
ity with the classic conception of occupation as a
provigicnal substitution of one power for another.

On the contrary the Kussian authorities of occupation
regarded 1t as Impossible in those parts of the Bal-
kan Peninsula that had been freed from the Turks to
keep in existence the archaic institutions and laws
which had characterized Turkish domination. Immedi-
ately after the retreat of the Turkish troops they
began to reorganize public administration, the ad-.
ministration of Jjustice and the tax system in a very
fundamental marmer in order to adapt those systems

to the usual level of the European legal customs of
that time. Official Russian doctrine (the same H.
Martens mentioned above being the Russian spokesman)
Justified the attitude of the cccupation authorities
as follows: BSince the war had been caused by the
archaic and intolerable forms of Turkish domination
of the Christian peoples of the Balkan Peninsula and
had been waged to free that Peninsula it would be non-
sensgical, artificially to postpone the hour of Slavic
liberation and with Russian force of arms to keep in
existence those legal institutions the elimination
of which had been one of the main war aims.

In 1900 in the midst of the English Boer war
the British govermment decreed the annexation of
Transvaal and the Republic of Orange.

The system of cccupation established by the
Japanese army in the war of 1904 on the territory of
Manchuria was very different from the system they
adopted on the isle of Sakhalin.

On November 5, 1911, the Italian government de-
creed that Tripolitania was to pass under Italian sov-
ereignty although peace with Turkey had not yet been
made. This was the basis of a new doctrine (Anzilotti
and his schocl) which Justified the Italian measures
on the ground that there was a difference between an
ordinary occupafion of war and one made with the pur-
pose of annexation,
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In-all these cases departures from the provi-
sional-type_of,occupation were justified more or
less convincingly on the ground of particular con-
ditions of this particular war and the war aims.

* % R : ¥

The Hague Regulation which provides for the
maintehance of the local legal system and which is
based on the idea of a community or even identity
of the social and legal organizatlon of the warring
powers seems obsolete. A new norm, namely to safe-
guard the maximum of social Justice for the inhabi-
tants of occupied terrltory,'ls in the process of

taking shape.

In conclusion it may be interesting to note
that this departure from the customary system of
occupaticn of war, if we scrutinize the Hague Con-
vention closely, has been recognized by the ssme
acting upcn a proposael of Beernaert. Tt was. recog-
nized that in all cases not provided for in the
Hague Regulation the local population should remain
under the protection of the fundamental principles
of international law such as would follow from the
customs recognized among civilized people, the laws
of humanity and the requisites of social conscience.
From the debate preceding the adoption of this
resolution it is apparent that as regards the sys-
tem of occupation the most liberal system, the one
most favorable to thﬁrlocal population, was re-
garded as desgirable.

Respect for The Unlted States Rules of Land Warfareuevfol-

Existing Law

-- Public Of- lows substantially the wording of Licber's Instruc-
ficials of
Occupied Ter-
ritory.

tions™*7 in stating that "all functions of the hos-

tile government--legislative, executive, or

45. E. A. Korowin, Internationalrechtliche Abhand-
lungen, Vol. III, p. 13k.

46. FM 27-10, par. 283. See FM 27-10, par. 311, for
removal of public officials.

47, G.0. 100, sec. l,’par°'6.
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.administrative, whether of évgeneral,'provinCial,‘dr
lbcal chargctériceése uﬁder military occupation, or con-
:tinue only with-thefsanctioh % % % of the occupier or
_'invader"a)"'8 Although existing laws of the occupied ter-
ritory confinue iﬁ force until changed;,the:authority
of £he officials who administered the laws under the
iegitimate sovereign ceases, as of coﬁfse,;uppn the as-
sutiption of control by the occﬁpanta‘ The fﬁrther exer-
cige of poWer by such officials is dependent upon the
consent of the occupant, express or impliédQHQ‘ The ra-
tionale is stated by Hyde who says:  "Possessed of ex-
clusive power to enact laws and administer them, the oc-
qupant must regard the exefcise by thé hostile government
of legislative or judicial functions (as well as those
of an executive or administrative character) as in de-
fiance of his authority, except insofar as it is under-

taken with his sanction or cooperation."so. Cdntrary to

48, The British rule is substantially the same. British
Manual of Military Law, par. 359.

49, Magoon, p. 1k, Cf. Ketchum v. Buckley, 99 U.S. 188, .

™ 27-250, p. 52, where a general administrator of a -

county continued to act during the remainder of his term
notwithstanding occupation and the Military Governor did
not remove him from office, the court said in a dictum:.
"The appointment by the President of a military governor
for the State at the close of hostilities did not of it-
" self change the genersl laws in force for the seﬁtlement
of the estates of deceased persons, and did not remove
from office those who were at the time charged by law
with public duties in that behalf."

50, Hyde, Vol. II, p. 366.
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.the American and British view;sl-some authorities,
although recognizing this rule generally, contend
that there is a duty on the occupant to permit -
judges who sit in civil and commercial matters to

" continue their duties.f2 Such authoritiss assim-
ilate the posiﬁion of judges to the laws of the oc-
cupled territory which latter are‘protectedvby Ar-
ticle 43 of the Hague Regulations from alteration

except in the case of necessity.53_ Magoon has sum-

Sk

marized the United States' position as follows:

It seems plain, to the writer, _that-the com-"
plalnants have overlooked the real- 1nsrrument of
their undoing. Their 1nd1v1dual or: personal right’
to exercise the authority pertalnlng to the office
of high sheriff of Habana and:to-enjoy the emolu-
ments of said office was placed in Jeopardy-by the
war ‘between Spain and the United:States and abro-
gated when the city of Habana became: subject to
military occupation by the forces of the Unlted
States. -

The general rule dedu01ble from ‘the laws of
war is that the authority of the local, 01v1l , and
- judicial administration is suspended as of - course,
S0 so0n as mllltary occupation takes place although_
in actual practice it is not usual for the invader
to take entire administration intc his<own hands,
but the omission is"an act of grace on the part of -
the invader.

51, See Lauterpacht, p. 349, Wthh states°ﬂ'"There

is no doubt that an occupant nay suspend Judges -
as well as other cfflclals° M 27-10, par. 311, gstates:
"By virtue of his powers:of control the occupant is duly
empowered to  remove offlclals of' every. characterv

52, Rolin, par. L49.
53, Fauchille, p. é33; et Beq.

5%, Magoon, p. 198.
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Lieber's Instructions for the Government of
Armies of the United States in the Field, section,
paragraph 6, lays down the rule as follows:

All civil and penal law shall continue to take
its usual course in the enemies® places and terri-
tories under martial law /military governmen37, un-
less interrupted or stopped by order of the occupy-
ing military power; but all the functions of the
hostile govermment--legislative, executive, or ad-
minigtrative--whether of a general, provincial, or
local character, cease under martial law /military
govermment/, or continue only with the sanction or,
if deemed necessary, the participation of the occu-
pler or invader.

I understand this instruction to mean that it
requires an affirmative act of the invader to abro-
gate the civil or penal laws, but the authority of
legislation, execution, and administration of all
laws passes to the military occupant as a result of
the occupation and without further affirmative act
or declaration. Should he thereafter desire to con-
fer the right to exercise any or all of said powers
upon the persons previously exercising them, or
other persons, an affirmative act is necessary.

If this is the correct view, it follows that
upon the military occupation of Habana by the forces
of the United States being established, the author-
ity theretofore possessed by these claimants by vir-
tue of said office passed. ipso facto, to the mili-
tary occupler and will remain there so long as the
occupation continues, to be exercised or not, as the
occupier shall determine.

I take this to be the rule even when it is con-
ceded that the office does not become functus officio
as a result of military occupation.

I see no reason why an exception should be made
to this general rule in the instance under consider-
ation. The fact that the term of office was perpetual
does not give exemption, for the principle is the same
ag ig involved where the term 1s for 1life, a series
of years, during good behavior, or at the royal pleasure.
If the former incumbents of this office may rightfully
demand restitution and indemnity, why may not any other
Spanish officer demand gimilar treatment at the hands
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25

of the military government?
The United States Manual of Military Government
indicates that generally.it will be necessary to re-
move high ranking political_officials from office;56
go far as practicable, subordinate officials and em-
‘ployees should be retained.57 Where public officials
are removed from office, the occupant ls under no
dﬁty to pay accrued salaries earned in £he employ of
the legitimate soveréigno Even where the occupant
leaves officials of the legitimate government in of-
fice there is no rule of oustbmary or conventional
international law which requires him to pay their
current salaries. Only in case the occupant collects

taxes under Article 48 of the Hague Regulations58

55. In Alvarez y Sanchez.v. United States, 216 U.S.
167, ™ 27-250, p. 48, the plaintiff was granted
the office of Solloltor of the Courts of First In--
gtance of Porto Rico by the King cf ‘Spain, the office
was transferable in perpetuity, the court held that
the act of the Military Governor, ratified by the
Foraker Act, in abolishing the office did not violate
the provision of the peace treaty between Spain and
the United States protecting private property and-
rights of the inhabitants of Porto Rico. This treaty
provision had no reference to public or quasi-public
offices connected with the administration of justice.

56. M 27-5, par. 9i(3).
57, FM 27-5, par. Sh, i.
58. FM 27- 10, par. 293. Generally the occupant will

pay current salaries as a matter of policy. even
where no legal obligation to do so ex1sts
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must retalned officials be paid by him.59 In Kotra

and Others v. Czechoslovak State6o dismissed public
officials claimed salaries from the occupant from
the time of occupation (also dismissal) to the treaty
of peace on the ground that the occupant had col-
lected taxes under Article 48 of the Hague Regula-
tions. The claims were dismissed for lack of Juris-
diction, the court stating that the retention of
public officials in office by an occupant ig for the
purpoge of insuring the normal community life and
not to guarantee to officials themselves the right
to continued employment and receipt of salaries.

It follows as a corollary from the occupant's
power to remove public officials that he may appoint
necesgsary officers and clothe them with the powers‘
and duties of their respective positions.6l He may
require officials, whether newly appointed by him
or continued in their offices to take an oath to per-
form their duties conscientiously and not to act to

62

his prejudice.

59. Britigh Manual of Military Law, par. 402; Lau-
terpacht, p. 348. ®M 27-10, par. 310.

60. Hungaro-Czechoslovak Mixed Arbitral Tribunal,
Annual Digest, 1933-1934, Cage No. 221.

61. Cronin v. Patrick County, 89 Fed. 79; New Or-
leans Steamship Co., 20 Wall. 387; T™ 27-250,
p. 43.

62. FM 27-10, par. 309.
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In considering the power of the occupant to

change existing criminal law, a distinction must be

made between crimes and offenses directed agalnst

the army of occupation, its security or its proclam-
ations, etc., and violations of criminal'law com-
mitted by one inkaritant against another, i.e.,

crimes not invblving the'security of the occupant°63

Thie distinction is recognized in practice as well

as theory. Thus, the United States Rules of Land
6l

Warfare provides that the occupant will promul-
gate new laws and regulations as military necessity

demands, particularly with respectnﬁo new crimes

and offenses incident to & .state of war and "neces-

‘gary for.the control of the country and protection -

of the army",65 Weétlake, after pointing out that

changes in the criminal law of the occupied country

will be greatest "in what concerns the relation of

the communities and individuals . ¥* ¥ ¥ to the invad-’

ing army", says:

Indeed the entire relation between the invaders
and the invaded, so far as it may fall within the
criminal department whether by the intrinsic nature
of the acts done or in consequence of:the regulations

63’ Westlake, part I, p. 9.
64k, FM 27-10, par. 288.

65; See to same effect British Manual of Military
Law, par. 36L.



- 50 -

made by the invaders, may be considered as taken out
of the terriforial law and referred to what ig called
martial law. 6

Despagnet states:67

The Jjurisdiction of the army of occupation is
very Justifiably substituted for that of the occupied
country, in regard to all acts affecting the security
of the occupying troops * ¥ ¥ gven when provision for
dealing with such acts has not been included in the
military law.

The United States Manual of Military Government
gpecifically excludes from the Jjurisdiction of the
local courts crimes or offenses "involving the rights,
interests, or property of the United States, or prop-
erty of the United States or other person serving
with the occupying forces and subject to military or
naval law of the United States or of countries allied
with the United Statesu"68 The American military gov-
ernment in Germany in 1918-1920 deprived the ordinary
courts in the occupied territory of jurisdiction to
try German citizens for treason,69 Substantially the
game action was taken by the Germans with respect to

the Belgian courts in 1918, where the German Governor-

General held that, "it was nonsensical that in an

66. Westlake, part II, p. 96.

67. Quoted by Robin, p. 170.

68. FM 27-5,>par. L2d. The position of members of
the cccupying army will be dealt with later.

See p. 234, infra.

69. Hunt Report, p. 288.

B Wi
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vecupied territory courts ¥ ¥ ¥ ghould be allowed-
to agsume jurisdiétion over offenses against the

suppressed authority of a state with which that oc-

_cupant was at war", [0

Generaliy, the criminal law éf the occupied
territory not related to the occupant's military
security or his fofces is to be'respected_andris
not to be altered except as demanded by ﬁilitary
necessity or the maintenance of order and‘saféty77l
s British vccupation of Palestine in 1917 furnishes
several examples3wf changes in the local crimiﬁal
law in the interest ot order and safety. Bentﬁiqh
describes Lhese changes as follows:

Something, too, has been done to make punish-
ments mers human, (1) by abolishing minimum penal-
ties that are prescribed by the Ufttoman code, and
(2) by increasing the discretion which a judge may
exercise in the case of a Juvenile offender in or-
der to keep him cut of prison. '

* P * *

While the substantive law has been little af-
fected, greater latitude has been taken with the
amendment of the procedure. The Ottoman codes of
procedure are rather slavish imitations of the
French codes, and are not calculated to secure ex-
peditious Jjustice., In criminal matters certain fea-
tures of English practice have been introduced.
Witnesses at the investigation are examined in the
presence of the accused, and a confession, in order

0. Kohler, p. 68.

71. Garner, Voi. 2, p..85; ¢f. Holland, p. 53.
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to be admissible as evidence, must be proved to have
been made voluntarily.72

Ixisting courts are not to be deprived of their
73

Jurisdiction over violations of local criminal law.
The occupant may substitute his own tribunals to ad-
minister local criminal law only when military neces-
gity or the maintenance of public order and safet&
demand such action.ﬂL Spaight states:‘ |

Delicts and crimes against common law can usually
be adequately dealt with by the local courts ¥ * *
But if the machinery of Jjustice has been so dislocated
by the events of the war as to be out of gear or in-
operative--if, for instance, the courts have been
closged and the judges have fled or if the judges de-
cline teo sit, then the occupant is fully entitled,
and indeed called upon, to establish special tribunals
for trying offenses against common law. In 1900,
Lord Roberts found it necessary to erect such courts
in the Transvasal, to deal with "offences under the
common or Statute Law of the  Transvaal" and magistrates-
were appointed to preside over such courts.

The law previously existing in the occupied
territory, unless suspended or changed by the occu-

pant, will be applied by the occupant's military

72. B.Y.B., 1820-21, p. L5,
73. Spaight, p. 358; Garner, Vol. 2, p. 85.

T4. Garner, Vol, 2, p. 87. Courts created by a

military governor to administer the local crim-
inal law depend for their existence on the laws of
war and not on the constitution or legislation of
the legitimate sovereign. United States v. Reilter,
Fed. Cas. No. 16, 146; ™ 27-250, p. 1.

75. Spaight, p. 358.



- 53 <

tribunals when they are aéting in place of fhe local
cfiminal COurts,76 If the penalties of the ordin-
ary criminal law have been made more severe-by the
occupant, such modification should be ap?lied.only B
to offenses subsequently,committedn77 The.oooupant
_may suspend proceedings in the local criminal court
and direct that any case or class of cases be‘triédj
by a.military tribunal where fhe prosecution is
inimical to the,inberests of - the occupaﬁto78‘ Where
the competency of the local court to accord a fair
trial to subjects of neutral powers is in doubt,

the occupant would be Justified in referring such
cases to tribunals created 5j_him, -During the
British occupation of Palestine in World War I, the
local criminal courts regularly tried all persons
without regard to nationality. However, for serious .
offenées, foreign subjects were tried either by a.
British magistrate or by a court with a majority of

British judgesﬁ79

76. Cybichowski says: "If.the judges of occupied
territory have left the territory or refused to
serve the occupant must establish new courtg * * ¥
These Zﬁew oourts7 render judgment accordlng to the
laws of occupied territory and should be regarded as
foreign courts in relation to the courts of the occu-

pant."

77 Fairman, . 275,

78. FM 27-5, par. h2d.

79. Bentwich, B.Y.B., 1920-21, p. 1k3.
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In a case before the Court of Appeal of Nancy, France,
8 Janvary 1920, the defendant pleaded a former acquittal
on the charge of infanticide by a court established in
occupied France in the name of the German Empire. She
contended that the German judgment ought to rank as a
final decision and that she could not be tried a second
time. The French judges of the occupied area were at
their post at the beginning of the German occupation,
and, according to the Nancy Court, the German Court was
established for the purpose of suppressing the legally
congtituted court. The court in holding that the deci-
sion of the German Court could produce no legal effect
in France said:

Article 43 of the Hague Convention in no way au-
thorised the occupying authorities to suppress in the
occupied regions French courts which, so far from dis-
turbing public order, safeguarded it. Moreover, the
crime of infanticide is not among those reserved in prin-
ciple by the law of war to the cognisance of the enemy
as being likely to Jjeopardise the security of his army.BO

The military occupant in discharge of his duty to
maintain order and safety may supervise the administra-

tion of Justice by the local courts, although he must

regpect thelr independence according to the laws of the

80. Annual Digest, 1919-22, Case No. 33k, See also An-

nual Digest, 1919-22, Case No. 335 the plea of double
Jeopardy was dismissed where the crime was of a mixed
nature, violating both the security of the occupant and
the local criminal law.
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country,81 Of course,. the occupant may suspend local
Judges, but if he does, he must temporarily appoint’.
o , N

others in thelr place.

Respect for - To the extent that Article h3‘of¢the Hague
Existing Law ’ ’ ' _
-- Civil and Regilations permits, the occupant may legislate for

Commercial :
Law. the period of occupation083 -Normally he will not
| make changes.invthe rules of private law such as

those relating to propeff&; contracts, dr domeétic
relations.ot Thus; in the Spanish-American War of
1898, President McKinley issued an order to the Sec-
retary bf War with réspecﬁffé the occupation of -
Cuba by the American forces, tﬁat'the "municipal
laws of the conquered territory, suéhras affect
private rights of person and pfoperty * ¥ ¥ gre con-
sidered as continuing in force, so far as they are
compatible with the new order of things"085' Chaﬁges

in existing law may be made only when absolutely

necessary. The orthodox grounds on which this

81. Cf. Lauterpacht, p. 349.
82. Lauterpacht, p. 349.
83. Westlake, part IT, p. 97; Rolin, par. L46.

84, Holland, p. 53; Hall, p. 560; Garner, Vol. 2,
p. 85; FM 27-5, par. %h. '

85. Moore, Vol. VII, p. 261; TM 27-250, p. 9.
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necessity is based are military necessity and the =

86

maintenance of law and safety.

The United States Manual of Military Governmeht
recognizes that the practice of‘customé or the obser-
vance of traditions which outrage civilized concepts
‘may be annulled,S7 Presumably, civil or commercial
laws which violate civilized concepts may be an-
nulled. The occupant is sole judge of the necessity
to change or amend existing laws and such determina-
vtion is not subject to judicial review by the ordin-
ary courts of the occupied territory during the oc-
cupation.88 Rolin summarizes the power of the>occu-
pant to change civil laws as follows:

One may say that as a rule it is not only un-
necessary to modify the civil legislation of the oc-
cupied country--and we would say the same is true of
commercial legislation--but it would also be very
inconvenient to do so. First of all, these modifi-
cations, as a rule, will have only an ephemeral dura-
tion. In the second place, there would result a
grave disturbance in the relation between inhabi-
tants. Nevertheless, such a modification may be in-
dispensable. It suffices to reflect that some per- -
sons may find it impossible to pay their debts, to
pay their rent, to pay letters of exchange accepted
by them; persons who are otherwise honorable and
golvent and who find themselves in their predicament
only as a result of the war and the occupation.

From this there may result the necessity for a

86. Annual Digest, 1925-26, Case No. 362; Rolin,
par. LL5; Stauffenberg; Garner, Vol. 2, p. 77,

87. FM 27-5, par. on.

88. Rolin, par. 4h9; Kohler, p. 8.



moratorium, the initiative for which 1s often taken
by the navicnal government but which the occupying
power can renew and extend in case of necessity.
The same is true of tariff laws. As a matter of
principie enemy occupation does not suspend such
tariff laws but it may well be that the absolute
necessity of the occupying army to provide for its
subsistence makes it imperative that the frontiers
be opened without restriction to the importaticn

cf foreign fecdstuffs. This has not been prohibited
by Article L3 of the 1907 regulation nor, incident-
ally, ig it prohibited by customary international
law and in this respect the regulation &%opted at
the Hague has not changed customary law. 9

Fauchille has stated with respect to commer-
cial laws:

What is true of civil laws is alsc true, with
the same reservations, for commercial laws. Such
was the principle followed by Frauce during the
great war in Alsace and Lorraine, before and after
tue armistice * * *

Changes in The occupant s right of administration is an
Existing Law ‘

-~ Procedure original right based cn the laws of war and not de-
in Accomplish-

ing Changes: rived from the legitimate soverelgn. He is not
Regulations,

etc. obliged to ccomply with the constitutional procedure

of the occupied territory in making changss in law°9l

89. Rolin, par. LuLT.

90. Fauchille, p. 226, A decree of March 15, 1919

*. % ¥* gubjected to the conditions of French law
the protection of the rights of Alsatian and Lorrain-
ian merchants and industrialists in the matter of
trademarks, inventions, patents, etc.

91. Stauffenberg. See Kain v. Hall, 6 Baxter (Tenn.)

3, ™ 27-250, p. 41 at p. 42, where the court
.said: "In case of & country acquired by congquest no
formal act of legislation ig necessary to change the
law; the mere will of the conqueror is enough."



Thus, a constitutional requirement that laws be con-
curred in by,parliamént,-would nct be met by an occu-
pante92 The occupant.exercises legislative power -
by the issuance of proclamations and ordinancesu93

It is not necessary that a change ih existing law

be madé by special decree; it may be accomplished by
the-introductioﬁ of different principles of Jurispfu-'
dence as administered by the courts oflthe occupant
or evern by the introdﬁction'of a different usagé'and
custom,gL Acoqrding to Hallebk the United States
forces in military occupation of California intro-
duced the custom of transferring real estate by deeds
commonly used in the United States and not in accord-
ance with the Spanish form of conveyancing. He
gtates that the local law was suspended by the in-
troduction of this different usage°95 In order to
avoid misunderstandings on the part of the popula-
fion and injustices to them, an occupant should so
far as possible give public notice of his enactments

6

or regulations changing the local lawa9

92. Kohler, p- 9; Bisschop, p. 121.

93. ZXohler, p. 9; cf. FM 27-5, par. 36.
Sk, Halleck; Vol. II, p. Lk82.

%. Talleck, Vol. IT, p. L8k,

%, Weétlake, part II, p. 97; FM 27-5, par. 35¢ (4).
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In strict law an occupant may punish offenses
againgt the security of his forces without prévi—
ously publishing a proclamation or defining the of-
fenses.97 The better practice is to inform the
peoplevof the occupied territory "what they are re-
quired to do, what acts are forbidden, and in what
courts they may be tried if they are charged with
offensesu“98 Offenses should be clearly and simply
defined and the penalties for disobedience made
known. General prohibitions against hostile and
gubversive acts to cover offenses not specifically
mentioned should be avoided if possible.99 In the
Russo-Japanese war, the Japanese Headquarters Staff
of the Army of Manchuria congidered it undesirable
to formﬁlate any penal regulations. They reasoned
that "if regulations are established, it will be
necessary to apply them strictly". They favored
the policy of punishing each infraction according

to circumstances.loo Arigs strongly disapproved of

97. Travers, p. 415, et seq.; cf. British Manual
Military Law, par. 347; FM 27-10, par. 278.

98. FM 27-5, par. 36b.

99. See Hunt Report, pp. 99-101, reprinted in ™

_ 27-250, p. 54, for injustices caused by couch-
ing offenses in general language. See also M 27-5,
par. 36b, for instructions in drafting proclemations
and ordinances.

100. Ariga, pp. 379-381.
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thig position and stated that it was contrary to the
principles of repressive legislation not to make
known in advance the acts which are or are not pun-

isha,bleulol

102 Fop-

Article 23(h) of the Hague Regulations
bids the occupant from declaring extinguished, susg-
pended, or unenforceable in a court'éf law the rights
of action of the inhabitants. This probably.means
that the occupant ought not to inteffere in matters

affecting the civil rights of the inhabitants in re-

lation to each other.193 In Ochoa v. Hernandez y

Mora].es;,]‘olL the defendants claimed title to real
estate under an order of the Military Governor of
Porto Rico, dated 4 April 1899. By that order,
which was declared to have retroactive effect, the
period of adverse possession ﬁecessafy to acquire
ownership was reduced from twenty years to six years.
The Supreme Court stated that the order of the mil-
itary governor, judicial in its nature, depriving
any person of his property without due process of

law, was not only without executive sanction, but

101. Ariga, p. 380.
102. FM 27-10, par. 289,
103. Higgins, p. 263; Walker, Vol. II, p. 168.

104, 230 U.S. 139.
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also contrary to limitations arising from general
rules of internaticnal law.

This article, according to the British view,
is strictly limited to the territory under military
occupation, and only forbids the commander of the
occupying army from msking any declaration prevent-
ing the inhabitants from using their courts to as-

gert thelr civil rights,lo5 In Porter v. Freuden--

berg,lO6 Lord Reading said:

Our view is that article 23(h), read with the
governing article I of the convention, has a very
different and & very important effect, and that the
paragraph if so understood is quite properly placed
ag it is placed in a group of prohibitions relating
to the conduct of an army and its commander in the
field. It 1s to be read, in our judgment, as for-
bidding any declaration by the military commander
of a belligerent force in the occupation of the
enemy’s territory which will prevent the inhabitants
of that territory from using their courts of law in
order to assert or to protect their civil rights.
For example, if the commander-in-chief of the German
forces which are at the present moment in military
occupation of part of Belgium were to declare that
Belgian subjects should not have the right to sue
in the courts of Belgium, he would be acting in con-
travention of the terms of this paragraph of the -
article. 1f such a declaration were made, it would
be doing that which this paragraph was intended to
make particularly forbidden by the solemn contract
of all the States which ratified the Hague conven-
tion of 1907. According to eminent jurists, the
occupying military power is forbidden, as a general
rule, to vary or suspend laws affecting property
and private personal relations. This article 23(h)
has now enacted that, whatever else the occupying

105. Hall, p. 562,

106. /19157, 1 K.B. 857.



- 62 -

military power may order in the iterritory of the
enemy which it domiciles, it shall not honceforth
declare that the right of the subjects of the enemy
to institute legal proceedings in the courts of
that territory is abolished, suspended, or inad-
missible. If this be its true force, the enactment
ag en international compact is not only of high
value, but it has been inserted quite naturally

and appositively in the position in the gsection and
chapter of the Annex to the convention which it
occuples.

In the case of Raymond v. Thoma.s,lo7 the offi-
cer in command of the forces of the United States
in South Carelina issued a special order wholly an-
nulling a decree rendered by a competent court of
chancery in that state in litigation between private
persons involving real estate. The court in hold-
ine the special order void said:

It was not an order for mere delay. It did
not prescribe that the proceeding should stop until
credit and confidence were restored, and business
should resume its wonted channels. It wholly an-
nulled & decree in equity regularly made by & com-
-petent judicial officer in a plain case clearly
within his jurisdiction, and where there was no pre-
tence of any unfairness, of any purpose to wrong
or oppress, or of any indirection whatsoever * ¥ ¥
It was an arbitrary stretch of authority, ngedful
to no good end that can be imagined * * %10

It muat not be suppcsed, however, that the

local courts may not be closed temporarily if mil-

itary necessity requires such action.lo9 Further,

107. 91 U.S. Ti2. .

108. Of course, the local courte may be subject to the
supervigion of the occupant. Tl 27-5, par. l2c¢.

109. FM 27-5, par. 1l2c.
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the occupant may substitute his own tribunals to
adminigter the local law when military necesgity
or the maintenance of publiojorder and safsuvy -

110 . B . Coa o aa
demand . Local courts .nat continue to furcbion
may pronounce verdicts in the neme of the legiti-
mate sovereign, although the occupant may prohibit
the uase of such a f‘orm.ula,lll Where the occupant
prohiblts the exercise of Justice in the name of
the legitimate sovereign, he cannot compel the lo-
cal courts to render judgment in his name since he
is not the sovereignoll2 A neutral formula "in the
name of the law" is the logical solution to such a
d1fficulty.13 Cybichowski stated:

In additicn to the powers of the foreign stafe
which the occupant exercises, he exercises his own
powers. - For instance he will establish courts for
hisg soldiers, officers and officials and these
courts may also be entrusted with the task of pun-

ishing offenses against the army, the administra-
tion, the military installation, etc., of the

110. Garner, Vol. 2, p. 87; The Grapeshot, 9 Wall.

129; ™ 27-250, p. 68. See Annual Digest, 1925-
26, Case No. 361, where the German-Belgian Mixed Ar-
bitral Tribunal held that the creation of a special
tribunal by the German forces of occupation to pass
on responsibility of municipalities in Belgium was
violative of the Hague Regulations there being no
necesgity for such act.

111, Lauterpacht, p. 349; Rolin, par. 4h8.

112. Lauterpacht, p. 349; De Louter, p. 292; Rdlin;
par. 448,

113. Lauterpacht, p. 349; Cybichowski.
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occupant. As a result of the jurisdiction conferred
on these courts, the Jurisdiction of the courts of
the occupied territory may be limited * * ¥ If the
Judges of occupied territory have left the territory
or refused to serve the occupant must establish new
courts. These courts should be distinguished from
the courts which the occupant establishes by virtue
of his own sovereign power. The former render Jjudg-
ment according to the laws of the occupled territory
and should be regarded as foreign courts in relation
to the courts of the occupant * ¥ ¥ The courts of
the occupant render Judgment in the neame of the oc-
cupant while the local courts render Judgment in

the name of the legitimate state or they use a neu-
tral formula.ll4

Bagically, the legitimacy of an occupant's act
with relation to the occupied territory ig dependent
on two underlying principles: (1) Tﬁe écoupant's
rule is provisional only and does not” imply a chénge
of sovereignty; and (2) his act must have a reason-
able connection to iégitimate objectiVes, i.e., they
must be justified either by military necessity or
the need for maintaining order and safety. An occu-
pant may not make changes in the fundamentél insti-
tutions of the occupied state since, ordinarily, such
changes bear no direct relation to the ocbupantfs‘
legitimate war obJjectives and aré‘an uﬁjuétifiablé
assumption of sovereigntyull5 Conversely, if such
a reasonable connection exists betweeﬁ the act of

the occupant and the legitimate objectiveé of the

114. Cybichowski.

115. Garner, Vol. II, p. 77; Rolin, par. L5L.



occupant, the change is proper. Thus, the Germans

in cccupying Belgium in World War I ftransformed the
University of Ghent into a Flemish institution, one
of the steps in carrying out a policy of detaching

Flanders from Belgium and making it a separate

116 Garner has

province under German protection.
stated that "neither considerations of public order
ner military security required the transformation

of the University of Ghent into a Flemish institu-
tion. It belonged to the Belgian people, it was
=stablilished for their benefit, and it was supported
by their contributions. Its courses of instruction,
the language in which they were given, and the selec-
tion of its professors were matters of no legiti-
mate concern of the military occupant so long as

the conduct of the univefsity and the character of
itg teaching were not such as to endanger the mili-
tary interssts »f the occupant or threaten public

order. The pretext that the measure was in the in-

terest of an oppressed race 'geased to have any weilght

as_sgoon as the ieaders, ag well as the great major-

ity of those 1n whose interest 1t was alleged to

have been undertaken, united in protest against

116. Garner, Vol. TT, p. Th.
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it nlt

v Germany also separated Belgium intc twe ad-
ministrative districts, one Flemish and the other
Walloon. This was denounced as an attempt to divide
the Belgium people and beyond the léwful riéﬁts of
the occupant since it was not founded on considera;
tiong of public order or military necessityal18
Laws which discriminate on the basis of race, color,
creed, or political opinion may be annulled:ll9 The
annuiment of such lawsg is justified on consldera-
tions of public order and safety. It must also be
remeubered that the abrogation of discriminatory
laws may be an instrument of actual warfarealgo'
Schools and educational establishments, accord-

ing tc the British Manual of Military Law,;Ql

must
be permitted to continue their ordinary activity,
provided that the teachers refrain from reference

to politice and submit to inspection and control by

the authorities appointed. Schools may be closed.

117. Garner, Vol. II, p. 77; see Hatschek, p. 331,

for the German view justifying the act on the
need for conciliating the Flemish population; Kohler,
p. 45, et seq.

118. Gerner, Vol. II, p. 78; see Bisschop, p. 131,
for detailed account.

119. M 27-5, par. QEﬁ
120. Cf. De Louter, p. 290,

121. British Manual of Military Law, par. 379,
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temporarily if »ilitary necessity requires,‘espeJ
ciaily during the operational phase of the war.
Further, schools may be closed if the teachers en-
‘gage in politics or refuse to submit to inspec-
tion.122 Garner states the rights of the occupant

with respect to education as follows:

It would seem to be within the lawful rights
of a military cccupant to exercise supervision over
the schools within the territory occupied, so far
a3 1t may be necessary to prevent seditious teach-
ing calculated to provoke and incite hostility to
his authority, but it may be doubted whether he has
any lawful right to forbid such exercises, as the
ginging of national anthems,123 or whether he may
Justly abrogate the laws of the country which pre-
acribe the language to be employed in the schools,
except on the inadmissible assumption that the
temporary right of occupation is assimilable to the
right of soverelgnty. In the present case no con-
giderations of public crder or security required
the forcing of the Flemish cor German languages into
the schools; its evident purpose was to "Flemish-
ize" or Germanize a portion of the country occupied
by the enemy. It is very doubtful whether a rea-
sonable interpretation of the temporary and limited
rights of a military occupant, as they are set forth
in the Hague convention, authorizes him to inter-
fere in any such manner with the elementary and
secondary schools in the territory under his occu-
pation. It was & species of petty tyranny more
calculated to prcvoke the hatred and opposition of
the inhabitants than to strengthen the hold of the
occupant or to subserve any conslderations of public

122. British Manual of Military Law, par. 379. Iu
1870-71, the Uermans closed three lycees in
France, the heads of which refused to permit inspection.

123, The public singing of the national anthem of the

occupied country or the display of the national
flag could be prohibited by the occupant on the ground
of military necessity or in the interest of public or-
“der and safety. See M 353-2, p. 67.
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order or national defence. 1t was, theref?r?, g,
inexpedient as it was arbitrary and unjustifiesd.~="

Political laws and constitutional privileges
are as & matter oflcourse suspended &pon cceupatvion
although it is a better practice for the occuparit
to make the suspension of suéh laws known to the
population.125 Such laws are as & general rule iu-

congistent with the factual situation created by

126

cecupation and endanger the cccupant s safety.
The United States Rules of Land Warfarels provides
that the occupant will naturally alter or suspend
laws of a political nature as well as political
privileges. According to Fauchille,128 administra-
tive aud political laws wili be most frequently sub-
Jected 1o suspension for their provisions are often
contrary to the interests of the occupant. Thus,
the occupant will suspend the application»of the

conscription laws,129 right of assembly, the right

to pear arms, the right of suffrage, freedum <f the

124, Garner, Voi. 11, p. 73.

125, British Manual -1 Military Law, par. 362.

125, Hall, p. 26L; Rulin, par. 4hh-uly,

127. FM 27-10, par. 287.

ie8. Fauchille, p. 226,

129. The Germans abrogated the Belglan iaws relating

t0 the militia and the garde civique in World
War I. Garner, Vol. II, p. 6k.
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P

press, and the right of travelling freely in
the occupied territory;l3o He may, says Bord-
well, even go so far as to establish provisional
governments, based on new rules of suffrage,
if such a measure will aid him in the settlement
of the warol31
Generally, the occupant may suspend the
operation of any law under which the inhabitants
owe obedience to the sovereign since obedience to
the latter i3 incensistent with his own safety;l32
In World War T, all szlaries paid to Belgian civil
gervants by the Belgian Government after the occu-
pation a~d accepted by them could be confiscated,l33
This measure, according to Bisschop, was in accord-
ance with the continuity of responsibility, however
temporary, which the occupant has to undertake and
which canrct be disturbed by outside influences,

if peace and order within- the country are to be

kept,lSh Legislative bodies are usually suspended

130. FM 27-10, par, 287; Fauchille, p. 226,

131. He must not attempt to change the constitu-
tion nor do any act implying a change in
nationality. Bordwell, p. 301.

132. Hall, p. 561.

i33. Proclamation, 31 Dec. l9lh, cited in Bisschop,
p. 124,

134. Bisschop, p. 124,
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since supreme leglslative power ie vesgted in *h-
occupanto135 Germany in the occupation oT Beoiglum
in World War I suspended all legisliative bodiuvs.
However during the period of occcupaticn the Provin-
clal Councils met on the summons of the German Gov-
ernor General whe convened these bodies to consult
them with respect to the levying of wér contribu-
ticnsnl36

The existence ¢f an unfriendly partisan polit-
ical party or organizaticn endangers the occﬁpant's
safety and may, therefore, be suppressed., This is
egpecially true if one of the declared purposes of
the war is t~ deliver the enemy populations from
the control of & political regime whose conduct

caused the war.-3' Thus, the Allied military gov-

sryument in occupying Sicily in 1943 dissolved and

declared illegal the Fascilst partyol38
Respect for It has been stated by the District Court of
Law -- War
Legislation. Rotterdaml39 that Article 43 of the Hague Regulations

135. M 27-3, par. 9i.

136. Bisschop, p. 1<%. For further details see Gar-
ner, Vol. IT, p. 63.

137. See Lauterpacht, p. 342; Korowin, quoted p. k42,
Supra.

138, M 353-2, p. 6.

139. Cillekens v. De Haas, Annual Digest, 1919-22,
Case No. 336,
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according to whicih the occupant is bound to respect
the laws in force in the country unless absolutely
prevented applles to laws which were in force be-
fore the war and not legal measures of a special
character {such as a moratorium) taken by the sov-
ereign during the war and in connection with it.
The court sustained thé legality of an order made
by the German Governor General in Belgium providing
for the graduai abrogation of a moratorium, which
had becn approved by the Belgian King after the
sutbreak of waralho

The question here is whether the occupant is
bound to recognize treaty rights of neutral powers
with the soversign whose territory 1s occupiled.
The occupant’s supreme authority over the occupied
territory is derived from the laws of war and not
as successor to the legitimate sovereignalhl Thus,
he may regulate, restrict or prohibit trade in the
occupled territory unrestrained by treaty stipula-
tions of the legitimate s;overeign,,m2 Woolsey an-

alyzes the problem as follows:

140. The court also stated that the order of the
Governor General might be sustained on the
geparate ground that it was In the interest of pub-

llc order and safety.

141. See p.~33, supra:

142, cf. ¥M 27-10, par. 290; Magoon, p. 333.



Cast alisn residentes claim f+om the occupant
the same rights and privileges that they claim from
the legitimate government? Car consular courts * * ¥
continue to function? Do treaty tariffs and trade
privileges continue? Do treaty rights of navigation
subsist? It would seem in principle, on the theory
that the military occupant is supreme, that they do
not, without his consent and approval, particularly
the rights as to residence, travel, trade, tariffs
and the like. Tt is true that certain other treaty
rights, such as ~xwraterritoriality, may be claimed
on the ground that they are derived from a special
grant of a portion of the sovereignty * ¥ * and that
therefore the military occupant tekes subject to
them. But it is doubtful whether he can be thus
circumscribed by pricr contracts. The precedents
on this point ars few and not very clear. 'In the
case of the military occupation of Madagascar by the
French in 1883 it appears that consular jurisdiction
was superseded, bun in the case of the military oc-
cupation of Samca in 1889 by Germany, consular juris-
diction was permitted to continue as a matter of
grace. In a later case in Madagascar in 189 the
Jurisdiction .1 the French authorities under martial
law was apparently admitted. In the case of the
German dsserters from the French Army in Morocco,
the Hagus Arbitration Court appeared to hold that
the Jjurisdiction of the military had the preference
over that of the consul clothed with extraterritor-
igl jurisdiction ¥ * x1h

Presumably, a treaty fixing boundaries--a right
in rem--would be binding on the occupant, since -such
a treaty diminishes the territory of the legitimate

1hh

goverelgn,

143, 32 Am. J. Int. L., 314, at p. 319.

Thly, 32 Am. J. Int. L. 314, at p. 319.
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In the case f Societe anconyme du Canal de Bla-

ton & Ath v, Etat Allemand,l46 a claim was made by

a Belgian company operating a canal in Belgium for
tolls claimed to be- due from.Germaﬁy'for using the
canal during its occupatibn'of Belgium. The Belglan
company had a concession to -operate the canallfrom
vthe,Belgian Government, under which the latter was
re@uired to pay certain rates for the use of the
canal. The occupant paid the canal company 40% of
the rate which the Belgian Government was. required
to pay. The German-Belgian Mixed_Arbitral,Tribunal
dismissed the claim of the cOmpany for the remain-
ing 60% on the ground that there was no contractual
relation between the occupant'and the Belgian com-
pany. It stated that the occupant could not be con-
gidered as having been’ substltuted to the contrac-
tual obligations created'by the'éoncession entered
into between the Belgian Governmént an& the,company

before the war . *7 Although the occupant is not a

145, A concession is a grant made by & central or

local public authority to a private peraon for
the utilization or working of lands, industry, rail-
way, waterworks, etc, Latlfl Do 72

" 1h6, VI Recueil des decisiOHS'deS“TribunauX Arbi-

traux Mixtes, 111; Hackworth, Vol. VI, p. 398.

147. The court also stated, by way of dictum, that
the enterprise of the Belgian company could

have been seized by the occupant under Art. 53 (see

FM 27-10, par. 331). :
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successcr state, there may be situsriins in which

he may, at his opticn, be substituted to the con-

tract relations of .the soverelgn by virtue of his
position as de facte ruler. In 1867 a French com-
pany obtained a consession to operate the docks of
Smyrna, under which the Uttoman Goverrment was ex-
empt from the payment of duss tc the éompany en

"luggage of soldiers"

"mur.itions of war" and the
coming into or reaving the docks. During the occu-
pation of Smyrna by the Greek army from May 1919 to
Seprember 1922, the Greek authorities made extensive
use of the docks for the loading and unlcading of
all girds o merchandise but refused to pay the com-
pany any dues. The Greek Government contended that
it ghould benefit from the exemption of the payment
of dues on merchandise interided for use of the army
enjoyed by the Cttoman Government A special Franco-
Greek Arbitra. Tribunal held *hat the Greek Givern-
ment was entitled to exemption to the same sxtent
ag was the Ottoman Govermment. The tribunal said:
During the ocoupation of Smyrna the Greek Gov-
ernment sxercised *here the poiltical and military
power and assumed the supreme administration of the
town and its surroundings. In these circumstances
1t must be admitted that the occupation created by
the Greek Goverrment a situation which was essen-

tiglly similar to that of the legitimate government
of the country.
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The Tribunal further stated that the Greek Govern-

ment, while entitled to the exemption, wasg bound to

regpect the stipulations and tariffs established in

148

the same concession.
There is little’'discussion by writers on the
rights df an occupant with regard to concessionsalu9
The paucity of authority'may'be partially accounted
for by the fact that some conoeséioné such as rail;
ways, wharves, etc., are property éﬁsceptible of
direct military use and may be seized by the occu-
pant under Article 53 of the:Hague Regulations,lso
It 1s clear that the occupant is not 1pso facto sub-
stituted to the contract relations of the legitimate
gsovereign with regard to concessions, nor is he

bound by the latter's obligations arising there-

from.o1 However, concessions granted by the

148. Societe des Quals de Smyrna v. Greek Government,
Annuali Digest, 1929-30, Case No. 291.

149, Concessions as defined by Latifi, p. 72, may be
of three kinds: those involving the permanent
gdlienaticn of the public domain such as concegsions
to work mines; those involving the use of the public
domain on payment or otherwise such as concessions
to use a river for generating electric power; conces-
gions for public works whereby an individual under-
takes to execute works of public utility.

150. FM 27-10, par. 331.

151. See Societe Anonyme du Canal de Blaton a Ath v.
Etat Allemand, p. 73, supra; cf. Moore, Vol. I,

P 39,
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legitimate sovereign are property rights and as:
such must be respeoted.l52

Questions concerning concessions, trade-marks
and patents arose during the British occupation of
Palestine. Bentwich states that these problems were
handled in the following manner:

The existing Ottoman lgw has been followed in
regard to the conditions of admitting companies and
granting exclusive privileges; and it has been laid
down that no new trade-marks or patents can be
- granted, because-that would amount to an exercise
of sovereign power which is beyond the competence
of the temporary military administration. For the
game reason the administration has refused toc grant
any concessions or to complete any which had been
applied for from the Ottoman regime, but not actu-
ally granted.l53

Although the granting of new concessions nhould
be left to the legitimate sovereign, there may be
situations where the needs of the community neces-
sitate immediate action by the occupant and a con-

ce8gion granted by him in such circumstances would

geem & proper exercise of his duty to maintain law

152. "Any complete and vested right which a person

had at the time the Treaty of Paris took effect,
to the use of the water of the River Plata, should
be respected by the United States." This statement
wag made by Attorney General Griggs with respect to
concegasions granted by Spain in Porto Rico. 22 Op,
Atty. Gen, p. 546; cf. Alvarez y Sanchez v. United
States, 216 U.S. 167, ™ 27-250, p. 48.

153. B.Y.B., 1920-21, 139, at p. 1u47.
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and safetyul5h According to Fauchille, the Austro-
Hungarian administration in Serbia in 1914-18 sus-
pended state monopolies for matches and cigarette
papers and granted these to Hungarian and Austrian
business housesn155

The occupant is entitled to control the exer-
cise of neutral consular functions in the occupied
156 Germany in occupying Belgium in No-
vember 1914, informed neutrals that "the exequa,turl57
of consuls formerly permitted to act in such dis-
trict" had expired. The communication stated that
the German Government would be disposed to consider
favorably any wigheg of allied or neutral countries
regpecting the.establishment of consular offices
except in those in which military operations were
in progress; and that the issuance of new exequaturs

was not deemed advisable, but temporary recognition

154, See New Orleans v. Steamship Co., 20 Wall. 387,
™ 27.250, p. 43; Bordwell, p. 329. See 23 Op.

" Atty. Gen. 222, at p. 226 for discussion of the pol- "

icy of the United States Military Government in Cuba
on granting concessions.

155. Fauchille, p. 25k.
156. Eyde, Vol. I, p. 790.
157. This is a document by which the territorial sov-

ereign expresses formal recognition of the indiv-
idual as consul. Hyds, Vol. I, p. 790.
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of consuls would be granted.l58 The American Gov-
ernment replied that it was not inclined at that
time to question the right of the Imperial Govern-
ment to suspend the exequaturs of Américan consuls
in the occupied territory, in view of the fact that
congular officers are commércial and not political
representatives, and that permission'fpr %hém to
act within the occupied territory was dependent on

1"

the authority actually in control thereof "irrespec-
tive of the question of legal right".™2Y In peace-
time, consular officers who commit a crime are sub-
Ject to the laws of the territorial sovereign un-
-less btherwise provided by treaty.l6o The Instruc-
tions for the Govermnment of Armies of the United'
Statesl6l provided that "consuls, among American
and Furopean nations, are not diplomatic agents.
Nevertheless, their offices and persons will be sub-
Jected té martial law in cases of urgent necessity
only; their property and business are not exempt.

Any delinquency they commit against the established

military rule may be punished as in the case of any

158. Hyde, Vol. II, p. 386; Garner, Vol. II, p. 60.
159. Hyde, Vol. II, p. 386; Garner, Vol. II, p. 61.
160. For details, see Hackworth, Vol. IV, p. 699.

161. G.0. 100 /I863/, art. 8.
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other inhabitant, and such punishment furnishes no
reagsonable ground for international complaint."

The Instructions for the Government of Armies
of the United StatesiO® state that "the functions
of ambassadorﬁ,ministers, and other diplomatic
agents accredited by neutral powers.to the hostile
government, cease, g0 far as regards the displaced
government. But the conquering or occupying power
usually recognizes them as temporarily accredited |
to itself." Practice indicates that diplomatic
representatives of neutral stites may be required
to withdraw,l63 unless permitted to remain by the
consent of the occupant. If a diplomatic agent of
a neutral power is found on ocogpied territory, he
must bé regarded as inviolable as long as his ac-
tions are harmless~l6lL If the diplomatist continues
to reside in the occupled territory, he cannot ex-

pect to enjoy all his Immunities and privileges to

162. G.0. 100 /I863/, art. 9.

163. See Hackworth, Vol. VI, p. 391, Germany's mote

to American Embassy in Berlin, 1 July 1940, re-
questing withdrawal of United States diplomatic mis-
gions in occupled territory.

16L4. Satow, Vol. I, sec. 362, See FM 27-10, par. 398,

which provides that diplomatic agents of neutral
countries in occupied territory must be treated with
all courtesy and be permitted such freedom of action
as 1s possible to allow with due regard to the neces-
gities of war.
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thelr full exterit. These will be limited by the
military necessities of the occUpant;l65‘ For’ei-
ample, the occupant may refuse to allow secret com-
nunication between the diplomat and his gcvernment.l66

In November 1914 the United States, then a neutral,

.secured the acquiescence of the Austro-Hungariean

Government - to uniform regulations for the transmis-

gion of correspondence by United States diplomatic

167 4

~ neutral envoy who-identifies himself with one of the

belligerents'is liable to arrest by the occupant.

This was the case of the Marquis de Monti who sided

- with-Stanislaus of Poland against Augustus IIT and

Russia in 1734 and was made a prisoner of war by the
Russians°l68
Censorship of mail, telephone and telegraph
communication, radio broadcasfing, newspapers, no-
tion pictures, plays, books, and magazines is per-

169

missible in the interest of military security.

165. Satow, Vol. I, sec. 36L(b); see FM 27-10, par.
398.

166. Satow, Vol. I, sec. 365, 366.
167. Hyde, Vol. I, p. 800.
168. Satow, Vol. I, sec. 360; cf. FM 27-5, par. L42b.

169. Cf. M 353-2, p. 12; FM 27-5, par. l2g; FM 27-10,
par. 291.
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The occupant may limit or pr.hibit telegraphic, post-

al correspondence and other means of communication

ters Lo the inhabitants unless the exigencies of

war -allow itil?o

The press, although privately owned, may be

subject to the complece contrel of the occupant.171

He may censor newspapers or suppress their publica-
tion entirely. Fauchille stated the rights of the
occupant with respect to the.press as fcliows:

Present war usages leave to the occupant a com-
plete freedom of action. If he is intelligent, he
will not abuse it; but the necessity of looking out
for the safety of the invading army and the secrecy
of its operations must be its sole guidé. In 1870-
1871, the Germans in France required * * ¥ that two
gigned copies of newspapers be submitted before pub-
lication, that no news concerning operations be pub- -
lished, unless communicated by the military authority;
and that official German notes be inserted gratui-
tously; the publication of articles having hostile
tendenclies or criticising acts of the authorities was
forbidden * * 172 Tn 1014 in occupied Belgium,
the Germans suppressed all Belgian newspapers, the
latter having refused to submit themselves to their
censorship. But afterwards they compelled certain
ones, at least in the provinces, to appear under their
control, and forced certain articles on them * ¥ ¥ 1In
German countries on the left bank of the Rhine, which
the Allies occupied in virtue of the armistice of

170. British Manual of Military law, par. 374; cf.
M 27-10, pars. 290, 291,

171. Merignhac-Lemonon, p. 481; Fauchille, p. 2L7.

172. Cf. FM 27-5, par. 90, where it is stated: "To

the extent that military interests are not
prejudiced, freedom of speech and press should be
maintained or instituted."
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November 11, 19018, the press was subJjected.to cen-
gorship and the peddllng oft loose sheets or pamphlets
was forbidden * * %173

In the Rhineland occupation in 1918, the United
States authorities pursued a policy of moderation
with respect to the press. Free discussion of po-
litical and domestic "isgues was permitted without
interference. '"Not once did the Amefican authorities
instigate the publication in & German paper of an‘

n17h

article of a propagandist nature.

CHAPTER IV

RELATION OF THE OCCUPANT TO THE INHABITANTS

The fact .of occupation, as has been shown, in-

vests the occupant with supreme authority over the

inhabitants of the occupied territory.l' This author-

ity carries with it a corresponding duty on the part
of the inhsbitants to obey the occupant's commands.2
The duty of the inhebitents, according to Oppenheim,

does not arise from their own municipal law, nor

173. Fauchille, p. 247.

L'f4, Hunt, p. 115.

1. ©FM 27-5, par. 1; Hyde, Vol. II, p. 363.

2. Lauterpacht, p. 343; Hyde, Vol. II, p. 363; FM
27-10, par. 297.
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from international law, but from the power of the
occupant and his supremacyu3 The power of the oc-
cupant 1s not unrestricted; it is limited by the
laws and usages of war.lL A Belgiah Court of Cassa-
tion during the occupation of Belgium by Germany

in World War I held that the inhabitants owed obed-
ience to the occupant even if his commands were il-
legal.5 Garner, in commenting on this decision,
gtates that this 1s the view of the authorities
generally.6 If fhe occupant regorts to interna-
tionally illegal conduct in his treatment of the
population, he may subject himself to reprisal and
the legitimate sovereign would possess a right to
demand full reparation upon the restoration of

7

peace.

3. Lauterpacht, p. 343; Hyde, Vol. II, p. 388.

Bordwell, p. 300, recognizes a duty of obedi-
ence on the part of inhsgbitants only while the oc-
cupant is trying to preserve order and safety; he
argues that when the occupant goes further and takes
measures for his own belligerent purposes, the in-
habitants may disregard them as far as they can
reasonably do so.

4. TLauterpacht, p. 343; M 27-5, par. 1.
5. ‘International Law Notes, 1916, p. 136.

6. Garner, Volw II, p. 89; see also Walker, Vol.
I, p. 168. '

7. Hyde, Vol. II, p. 36kL.
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The duty of the inhabitents, as stated in thé
United States Rules of Land Warfare,8 is to carry
on their ordinary peaceful pursuits;_to behave in
an'absolutely peaceful manner; to take no part what-
ever in the hostilitiesvcérried on; to refrain from
all injuriQus acts toward the troops or in respect
to their operations; and to render sfrict obedience
to the officials of the occupant. Spaight has sum-
marized this idea as follows: "If the inhabitants
of an occupied territory do not owe allegiance to
the occupying belligerent,9 they do owe him the duty
of quiescence and of abstention from every action
which might endanger his safety or success. "0

The term "war crime" is a technical expression
for such acts of a soldier, which are violations of
the laws of war and cause him to lose his status as
a lawful member of the armed forces and for which
11

he may be punished by the enemy on his capture.

In the case of an individual other than a soldier,

8. FM 27-10, par. 301. The British Manual of Mil-
itary Law, par. 384, contains & similar provi-
glon.

9. Oppenheim says: "Inhabitants do not owe an
atom of allegiance to the occupying power."

33 Law Quart. Rev. 266, at 273. .

10. Spaight, p. 333.

11. Lauterpacht, p. 451; British Manual of Military
Law, par. 441; Dig. Op. JAG, 1912, p. 1071l. See
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the term refers to violations of the laws of war
for which he may be punished on his capture by the
enem_y.12 The use of the term "war crime" does not
necegsarily imply a moral wrong, for there are some
war crimes which are pfaiseworthy end patriotic,
such as taking part in a levee en masse on territory
occupled by the enémy,l3 War crimes have been
clagsified by Oppenheim and the British Manual of
Military Law into four categories:

(1) Violations of recognized rules of war-

14

fare by members of the armed forces.

11. (Contd.) 60 Law Quart. Rev. 63, at p. 66, where
Sack, whose definition of a war crime is more
limited than stated herein, says: "A soldier who
commits, as an individual, the crime of murder, rob-
bery, rape, etc., is a common law criminal and not,
property speaking, a 'war criminal', even though he
is a soldier and his victim is an enemy, and even
though he may be punished by the enemy on capture.”
An attempt to punish all violations of the laws of
war (including minor infractions) would be impracti-
cable. In view of this consideration a war crime may
be defined as those violations of the laws and customs
of war which constitute offenses against person or
property, committed in connection with military opera-
tione or occupation, which outrage common justice or
involve moral turpitude.

12, Lauterpacht, p. 451.

13. Lauterpacht, p. 451; British Manual of Military
Law, 1936, par. L4hl.

14, See for example, FM 27-10, par. 347. The follow-
ing examples may be added: (a) assassination,

see FM 27-10, pars. 30, 31; JAGS Text No. 7, p. 31;

(b) killing and attacking harmless private individuals,

M 27-10, par. 19; JAGS Text No. T, p. 13; compelling

the population of occupied territory to furnish in-

formation about the army of the other belligerent, or

about his means of defense, FM 27-10, par. 306; Lau-

terpacht, p. 452; (c) violations of cartels, capitu-

lations, and armistices, Lauterpacht, p. L453.
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(2) All hostilities in arms committed by
15

individuals who are not members of the armed forces.

17

(3) Espionagel6 and war treéson.

(h)~Marauding.18

War freaéonl9 ig not real treason, that is, it

is not the same as the treason recognized by consti-
tutional and gtatutory law of the Uﬁited States or

England.eo Real treason can only be committed by a

person owing allegiance, although temporary, to the

15. See for example, FM 27-10, pars. 349, 351, 352;
JAGS Text No. 7, p. 13, et seq.

16. Cf. FM 27-10, par. 203, with Ex parte Quirin,
U.S. Sup. Ct., 87 L. ed. 1, where the court
said: "The spy who secretly and without uniform
passes the military lines of a belligerent in time
of war, seeking to gather military information and
communicate it to the enemy, or any enemy combatant
who without uniform comes secretly through the lines
for the purpose of waging war by destruction of life
or property, are familiar examples of belligerents
who are generally deemed not to be entitled tc the
status of prisoners of war, but to be offenders
against the law of war subject to trial and punish-
ment by military tribunals." Hyde, 37 Am. J. Int.
L. 88, says with respect to this case: "it is thus
apparent that because, in the mind of the court, the
gpy is an offender against the law of war he is sub-
Ject to trial and punishment by military tribunals.”

17. M 27-10, par. 350.
18. FM 27-10, par. 353.

19. The term "war treason" has been the subject of
dispute. See Garner, Vol. II, p. 93.

20. Lauterpacht, p. 331.
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territorial sovereign.,e‘L McKinney summarized real
treason under the United States Constitution and
statute as follows:

In treason the breach of allegiance is the
crime. It is therefore usually that of a citizen
of the United States. But since allegiance is the
obligation of fidelity and obedience which the in-
dividual owes to the govermment or to the sovereign
under which he lives, in return for the protection
he receives, an alien domiciled in this country owes
.a temporary allegiance in return for the protection
which he may claim from the United States while so
resident here and for the fact of his being per-
mitted to be here at all. So he, too, may commit -

treason * ¥ ¥ If therefore enemy aliens chose to re- - .

main in thils country and profit by the attitude of
the govermment in allowing them comparative freedom,
they have thereby bound themselves to a temporary
allegiance, for the breach of which a prosecution
for treason may be made.

According to Oppenheim, "war treason consists
of all such acts (except hostilities in arms on the
part of the civilian population23 * ¥ ¥ and espion-
age) committed within the lines of a belligerent
ag are harmful to him and are intended to favour
the enemy. War treason may be committed, not only
in occupied enemy country, or in the zone of military

operationg, but anywhere within the lines of a bel-

ligerentn"gu Enemy soldieré, ag distinguished from

21. Lauterpacht, p. 331.
22, 12 I1l. Law Rev, 591, at p. 612.

23, Hostilities in arms by inhabitants of occupied
territory is called war rebellion, FM 27-10,

par. 349,
24, Lauterpacht, p. 45T,
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private enemy individuals, are guilty of war treason
only when they have committed the act of treason
within a belligerent's lines_'under;disgui_se.25 The
egssential characteristics of war treason, accord-

ing to Oppenheim are: (1) the act must be committed
within'the lines of the belligerent who punishes ity
(2) the mct must be-harmful to him; (3_.)._"iche act must
be favorable to the enemy; (4) the perpetrator must
have the intention‘of'févoring the- enemy by his
act°26 When'inhabitanfs of occupied territory com-
mit such actexas.giying_information to the enemy,
“harboring enemy soldiers, damagiﬁg railroads or- other
acts coﬁtaining the four essential characteristics,
-they are guilty of war treason. 27 Thus, during World
“War I;,Germahy‘tried‘Edith Cavell in occupied-Belgium

.for.assisting;allied:seldiers.tQ escape.28 A1l war

25, Spaight, p. 110, cites a case in the Russo-Japanese
g War in 1904 of fwro. Japanese officers captured, dis-
guised as Chinamen, trying to dynamite & railway bridge
in Manchuria in the rear of- the Russgian lines and states
that this Was & cage of war treason as well as of ille~
gitimate belligerency See also Lauterpacht . 331

See also Ex parte Quirin, U.S. Sup. Ct., 87 L. ed. 1.

26. Oppenheim, 33 Law Quart. Rev. 266, at p. 283.

27. ©See M 27-10," par. 350, for an extensive, although
not exclu51ve, listing of acts of war treason.

28, Garner, Vol. II p. 97, et geq. The execution of

‘Edith Cavell has been severely criticized on the
grounds that the trial was unfair and that the execution
of a woman, who nursed German as well as Allied soldiers,
was barbaric.
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crimes,‘including war treason; are liable to be pun-
ished by death but a more lenient penalty may be
pronounced629 Article of War 81 substantially em-
bodies the doctrine of war treason into the statu-
tory law of the United States.3C However, this
Article of War technically applies only within the
territory of the United States ingofar as persons
who are not members of the armed forces or not sub-
Ject to military law31 are concerned,32 War trea-
gon under the laws of war covers not only those per-
sons offending obntrary to Article of War 81, but
it also covers offenses which are not mentioned
therein.33

It must not be suppcesed that every offense
committed by inhabitants in occupied territory in
violation of the occupant's proclamations or ordi;
nances are war crimes or, more specifically, war
treason. There are maﬁy acts which an occupant may

forbid in exercising his supreme authority which,

29. British Manual of Military Law, par. 450; FM
27-10, par. 357.

30. FM 27-10, par. 205.

31. AW 2.

32, FM 27-10, par. 205.

33, McKinney, 12 T11. Law Rev. 591, at p. 626.
Compare AW 81 and FM 27-10, par. 350, listing

examples of war treason by inhabitants of.occupied
territory.
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when violated by the inhabitants, are not war trea-

34

son or any other war crime,”” for example: Violaﬁ-
ing censorship regulations; making false claims for
damages; failing to extinguish or exhibiﬁ lights at
fixe& hours; failing to secure & pass; disobeying

sanitary regulations and other similar acts,35 of

course, such violations are crimes or offenses

-against the occupant and may be punished,36

37

Under the Hague Regulations spying has a tech-

nical meaning. The constituent elements of spying

“are: (1) the obtaining or seeking to obtain mili-.

38"

tary information for the belligerent employing him;
(2) doing so clandestinely or under false pretences;39

and (3) doing so in the zone of operations of the

34. British Manual of Military Law, par. L46.

- 35. See FM 27-10, par. 354, for a more detailed

listing.

36. FM 27-10, par. 35k.

37, FM 27-10, par. 202.

38, If the mission ig for some other purpose than
geeking information it is not spying. Spaight,
p. 208. .

39. The eggence of spying is false pretence. Thus

~an inhabitant of occupied territory, who without
dissimulation, merely reports what he sees or hears
to the enemy, is not a spy. MCM, par. 1hk2. Simi-
larly, soldiers not in disguise who penetrate into
the enemy lines for information are not spies. Lau-
terpacht, p. 330.
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other belligerentauo Presumptively a coldier ap-
prehended behind enemy lines in disguise is there
to seek military information and the burden is on
him to show that he has no such intention. Simi-
larly a civilian who came from enémy lines and at-
tempted to refurn there, evading the outposts,
might equally be presumed to be a spy unless he has
no intention of obtaining military information, L

A egpy who is not captured in the act but succeeds

in rejoining the army to which he belongs and is
subsequently captured by the enemy is treated as a
prisoner of war and may not be punished for his pre-
vious act of esxjpionage.)'L2 This immgnity for previ- -
ous acts of spying applies only to such acts and
does not extend to other violations of the laws of
war oommitted at the same timeou3 The Hague Regu-
lations do not specifically refer to situations in

which inhabitants of invaded or occﬁpied territory

40. See United States v. McDonald, 265 Fed. 75k,
where court héld that part of New York was with-.
in the zone of operations under World War I conditions.

41. British Manual of Military Law, par. 164, Dig.
~ Op. JAG, 1912, pp. 1057, 1058.

42, Art. 31 of Hague Regulations; FM 27-10, par. 212.
43. Taylor, p. 536; British Manual of Military Law,

par. 170, citing the Hague Conference, 1899,
p. 1k46.
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- furnish or attempt to furnish information to the
enemy04h Such persons may be technically outside
the zone of operations, thej may be reporting sim- -
ply what they see without disguise. Similarly, such
persons may not be spies under the Hague Regulations
because they are not seeking information but doing
other acts to aid the enemy. In thesé cases, accord-
ing to the British Manual of Military Law, such per-
aons should be charged with war treason,hs The im-
munity accorded spies for completed acts does not
extend to persons guilty of war treason, who may be
arrested at any place or time, and they need not be
caught in the act in order that they be punished.h6
It is clear that & resident of occupled terri-
tory who transmits military information is a war
traitor, this irrespective of his status as a spy,h7
and his escape to unoccupied territory will not af-
ford him the immunity given a member of the armed

Torces of the enemy who, after spying, has rejoined

Ly, See FM 27-10, par. 207.

4L5. British Manual of Military Law, par. 167; see
also FM 27-10, par. 207, which states, "If the
citizen or subject of a country or place invaded or
conquered gives information to his own governmment,
from which he is separated by the hostile army or to
the army of his government, he is a war traitor.”

46, FM 27-10, par. 213,

L7. Spaight, p. 211; Hyde, Vol. II, p. 350.
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his army. However, a case discussed aththe-Bqussels
Conference of 18Tk-is subject to SOmé“doubt»djThé
facts are as follows: an inhabitant of a-digtrict
not yet occupied by the enemj“enters the military
lines of the enemy, in a Zone oﬁ’ocbupation, for

the purpose of" collecting information, which he
transmits to hils goverrment or to the national .army.
- Having fulfilled his mission, he returns home. ,He
subseduently falls with his district into the hands
of the enemy. Has the. latter the right to punish
him?45 Spaight answers 1in the negative, stating:
"In the case mentioned * * * the man is an-ordinary
civilian gpy and ddes not, like the resident in an
occupled district, owe thé& duty of quiescenée5to the
hostile belligerent. Once he has completed his mis-
gion, he is free from liability, under Article 31
/St <he Hague Regulations7:"*% Other authorities
s88ert that Afticle 31 of the Hague Regulations by
1ts teyms is resgstricted fo'spies who belong to the
_armed;forces of ‘the enemy and that éivilianS'who

gct a8 sples, and are captured later, may be‘punished.5o

L&, Spaight, p. 211.
49, 'The Britisch Manual of Militsry Law; par. 171,
footnote, seemingly takes the same view.

5C. Lauterpacht, p. 331; Phillipson, International
Law and The Great Var, p. 210; Keith, Vol. II,
p. T66.
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Inhabitants of occupied territory who take up
srms against the occupant are war rebels and may be
punished by death.52 According to Oppernheimn, a
levee on masge ig sanctioned only in territory notr
yet invaded by the enemy; once territory is invaded,53
although i1t has not ripened into occupation, a levee
en masse 1s no longer. legitimate.’* A fortiori, if
territory is bcgupied, a levee en masse is no longer
legitimaﬁe. Inhebitants who rise in an océupied ter-
ritory, says Spaight, have no rights under internafion-
al‘égreementa Conventional war law deals with them,
as i1t deals with spies, on the broad principle that he
who tries and fails is entitled to no consideration.”?
Occupation does not cease by the existence of an armed
uprising on the part of the population unless the
legitimate government is re-established or the occu-

56

pant fails to suppress such rebellion promptly.

51. Civilians, except as part of a levee en masse,
who participate in hostilities, are war criminals.
See JAGS Text No. 7, pp. 1k, 19,

52. FM 27-10, par. 349.

'537 Invasion has various shades of meaning. Seemingly

Oppenheim uses the term invasion in this connec-
tion asg differing from occupation only in that in the
former, no administration has been established. See
Lauterpacht, p. 340. To the same effect, Cybichowski.

5k, Lauterpacht, p. 205.
55. ©Spaight, p. 53.

56. FM 27-10, par, 280,
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Bord&ell discusees uprisings which are success-
ful as follows:

Attempts made to overturn a sovereilgn can alone
be justified by success, and so i1t is of attempts
made against an occupant. If the success in the
displacing of the occupant’s authority is final, no -
que§tion-?an.arise as;t? the pgnishment 9futhe gopu-
lation which has participated in the uprising.

A question was posed at the Brussels Conference,
though not decided, in which the uprising was suc-
cessful, but the occupant ultimately regained his
authorityo58 According to the Anglo-American view,
a momentary triumphant rebellicn is not sufficient
to destroy occupation if the authority of the legit-
imate sovereign is not re-established or if the re-
bellion 1s promptly suppresseda59 Tf the power of
the occupant is effectively digplaced any length
of time, though reoccupation later occurs, the fact
that the uprising was successful, according to Bord-
well, shows "that the self-styled occupant, being
such in name and not in. fact, has no right to re-

~ gort to repressive measures available to a real oc- .

Cupant.”6o Bordwell's view on successful uprisings

57. Bordwell, p. 23k4; of. Halleck, Vol. IT, p. 487.
58. Bordwell, p. 234,

59. British Manual of Military Law, par. 352 ™M
27-10, par. 280.

60. Bordwell, p. 234; cf. Baker and Crocker, p. 302,
citing Lawrence, The Principles of Internatlonal
Law, 5th ed., pPp. u35, 436; cf. Hall, p. 562.
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in occupied territory is seemingly contrqverted by
Oppenheim, although the latter does not expressly
deal with such a situation.. Thus, Oppenheim states:

It 1s usual to make a distinction between hos-
tilities in arms by private individuals against an
invading or retiring enemy, and hostilities in arms
committed by the inhabitants against an enemy in
occupation of territory. In the latter case one
speaks of war rebellion, whether inhabitants take
up arms singly or rise in a so-called leg{ en massge.
Article 1 and 2 of the Hague Regulations~— make the
greatest possible concession regarding hostilities
committed by irregulars. Beyond the limits of these
concegsions belligerents will never be able tg go
without the greatest danger to their troopsz. =

The Legitimacy A belligerent making use of war treason or en-
of Employing

Spies, Fo- - couraging war rebellion acts lawfully,63 although
menting Re-

bellion and persons committing acts of war treason or war re-
Treason. ‘

bellion are considered war criminals. Similarly,

Article 24 of the Hague Regulations permits a bel-

6L

ligerent to employ spies, although the person act-

B
ing as a spy, when captured in delicto, is punished. -
Thus 1t is geen that, in some 'cases, an act may be

legltimate for a belligerent state, although a war

61. FM 27-10, par. 9.

62. Lauterpach®, p. 456,

63. Lauterpacht, p. 332.

64, FM 27-10, par. 37.

65. Opinion is divided on the question whether spies
are war criminals or simply punished to render

that method of obtaining informatlon as difficult as
posaible. See footnote, p. 86, supra.
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crime on the part of the person executing the com-
mand of the state. Hyde discusses this incongruity
in the case of spying as follows:

*¥ % ¥ it may be asked how is it possible to
reconcile statements which acknowledge the propri-
ety of a State conduct or practice in employing
spies with the conclusion that the spy is violative
of the law of war and hence internationally il-
legal. It may not be possible to do so in point
of logic. It seems indeed grotesque for a State
to say to its soldier: "We authorize and want you
to do a thing which the law of war forbids and
which, if you violate its prohibition, will sub-
Jject you, if captured to summary treatment." Yet
this is Just what in fact happens; and because it
happens tggre may be reason to modify the law of
war ¥ % ¥

—Tﬁe-practice of nations recognizes that it is
legitimate for a belligerent to incite political
revolution in the enemy population, induce enemy
goldiers to desert, surrender, or rebelo67 Such
acts when done openly by combatants in uniform are
legitimate, e.g., aviators dropping pemphlets in-
citing desertion, etc. If a person in disguise en-

gaged in such acts, he is liable to be put to death

as a war traitoru68
Limits on ' The Hague Regulations do not purport to be a
Power of Oc-
cupant with complete code of the restrictions imposed on an oc-
Respect to
Inhabitants. cupant. The preamble of the Fourth Hague Convention,

66. Hyde, 37 Am. J. Int. L. 88, 90.
67. Air Power, p. 308.

68. SPIGW 1943/12516; Air Power, pp. 292, 308.
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tovwhich are annexed-the Hague Regulations, says:

Until a more complete code of the laws of war
can be issued, the High Contracting Powers think it
expedient to. declare that in cases not included in

 the Regulatlons adopted By them. populatlons and

belllgerents,remaln under the- protectlon and the
rule of the principles of the laws of nations, as
they result from the usages eStdblished'between‘
civilized nations, from the laws of humanigg,.and
the requirements of the public c¢onscience.

The power of the occupant to demand sueh_obed-
ience from the inhabitants of occupied territory
as is "necessary for the security of his forces,
for the maintenance of law and'order;_and the proper
administration of the countfy"'is unquestioned‘,7-O
A fundamental restriction on the occupant is that
he must not take measures with respeet to the_popu-'
lation which would assert or imply a change . in' sov-
ereignty. L Of this nature .are Articles bl and 45 .
of the Hague Regulations,72 Other restrictions
concern the protection of family honor, persons end

religious convictions 3 and prohibit compulsory

service of the inhabitante in military operations

69. Scott, Vol. II, p. 369.

70. FM 27-10, par. 297.

71. Westlake, Part II, p. 102; Oppenheim, The Legal
Relatlons Between an Occupylng Power and the In-

habitants, 33 Law Quart. Rev. 363.

72. FM 27-10, pars. 298, 306.

73. M 27-10, par. 299.
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4

against thelr own countrya7
Article 45 of the Hague Regulationsj5,prcvides
that the cccupant is. forbidden to compel the inhab-
itants of occupied territory to swear allegianée to
the occupant, i,eg,.the hostile puwer. The prin-
ciple <f this article prchibits every act which
would assert or imply & change made by the occupant
in the legiiimate sovereignty. -An ocath of "neutral-
ity" is not forbidden by this article. Thus in the
Boer War such an oath was administered by both of
the belligerents,76 The Boers expelled the inhabi-
tants of Cape Colony;'who were loyal to the English
and the English made noncombatant Boxrs prisoners
of war, for refusing to take the oath.’! The oath
in substance required the inhabitants not to resist

the occupant’s authority or render assistance to

‘the legitimate sovereigna78 This did not impose

any new obligations on the inhabitantso79 The op-

eration of such an oath should be confined to the

7%. FM 27-10, pars. 302 and 36.

75. FM 27-10, par. 298.

76. Spaight, p. 372.

7. Spaight, p. 372.

78. Spaight, p. 372.

79. Hyde, Vol, II, p. 380.
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period of occupation, otherwise, according to Spaight,
it may result in an attempt to substitute "the restric-
tive force of the inhabitant's conscience for that of
an effective garrison"q8o It is alleged that in No-
vember of 1940 the German Governor General of occupied
Poland required all persons in the public service to
take an oath which read in part, "I do not consider
myself bound by the oath of loyalty, nor any other
service obligation I have contracted in relation to
the former Polish State and its organs".Bl Thig is

a clear violation of the Hague Regulations.

Baty poses this problem: May an oécupaht inspire
and foment & revolution in the occupied territory
against the legitimate sovereign? He suggests the
following solution:

Here, it would seem, there can exlst mo doubt.
It is not open to an occupylng enemy to do.indirectly
what he cannot do directly, and force the local popu-
lation into active hostility to thelr sovereign inder
color of insurrection ¥ * ¥ The allegiance of the
people * ¥ % gould not have been affected in the.
least degree. '

If during the occupation, the form of the legit-

imate govermment should be changed by & revolution in

the unoccupied territory, Westleke says, 1t is no

80. Spaight, p. 373.
81. See Black Book of Poland, p. 53k4.

82, 36 Yale Law Journal 9%6, at p. 981.
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~ part of the occupant's duty to allow that change to

take effect in the occupiled district°83

Articlé 46 of the Hague Regulations, which ap-

.plies both to the regulations which an occupant may

issue as well as to the conduct of his.troops,gg en-

‘Joins respect for family honor and rights, religious.

convictions and practice,. and the lives of‘persohs,85
Respect for family honor and the lives of private

persons would prohibit the imprisonment of the peace-

able inhabifants in order to influence their govern--
ment to submit,86 For the same reasons, peaceful
inhabitants may not.be made prisoﬁers owaér87 ﬁnleSSV
military necessity or the maintenance of public or-

88 Thus, the whole popu-

der and safety S0 requires.
lation of an occupied prbvince'may_bb.imprisoned if

a levee en magse is threateningo89 Persons who are

important to the enemy state, such as higher.civil

83. Westlake, Part II, p. 102.

8L, Westlake, Part II, p. 103,

' 85. FM 27-10, par. 299.

86. Spaight, p. 375-

87. In 191k the Germans made all men of military
age in occupied France and Belgium prisoners.

~of war. This was regarded by the Allied Powers as

illegitimate. Lauterpacht, p. 278.
88. Lauterpacht, p. 277.

89. Lauterpacht, p. 278,
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officials or diplomatic agents;go may be made prison-
~ers of war because their freedom.may be'dangerouS'-
to the occupant,91

The practice by Germany in World War I and in
the present war of deporting citizens from océupied
territories requires that clear distinctions be made
between various types of deportation. An occupant
has.an undoubted right to expel a person convicted
of an offense from the occupied area as part of the
penalty.92 Influential citizens who attempt to in-
cilte the people to resist the occupaht may be made
priéoners of war and deporﬁed into oapfivity.and it
would seem that no prosecution is neéessary.93 Sim-~
ilarly, it has been held that the military governor
of occupied territory may, upon proper cause, deport

persons "as a menace to the military situation' M

90. FM 27-10, par. Tbe, £, g.
91. Hall, p. 484,
92. See FM 27-5, par. 45d; cf. Rolin, par. L78.

93. FM 27-10, par. T6g; Lauterpacht, p. 278. Con-
tra Rolin, par. h78 who condemned the German
' practlce in World War I of making. leading citizens
prisoners of war and deportlng them ‘to: Germany for
intermment, said: "What was their crime? ~They were
undesirables. Their presence, their speeches un-
doubtedly were calculated to maintain the flame of
patriotism which inspired the hearts of their fellow
~citizens. They had to be removed.

ok, Dig. Op- JAG 1912 D 1066 ¢ 10002, 18 Marchv
1901.
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In the present war, as well as in World War?I; Ger-
many has made wholesale déportations of peaceful in-
habitgnts in occupied territory either to Germany
or other occupled countries in order to supply the
need for workers.” This has been consgldered as

contrary to Article 43, which enjoins that the occu-

n 96

"regpect family honor and rights". German

pant
authorities have sought to Jjustify this policy on

the ground that it was necessary in the interest of
public safety and order,,97 Garner has stated with

respect ‘to the German contention:

Article 43 of the Hague Convention ¥ * * im-
pos=zs upun military occupants the duty of taeking
meagures for the maintenance of public order and
security in the territory occupied. Unquestionably,
if the presence of large numbers of idle and unem-
pioyed persons really constitutes imminent danger
to the public order or gravely threatens the secur-
ity of the occupying forces, the occupying belliger-
ent would be fully warranted in taking reassonable
measures to remove the danger, even if it necessi-
tated the duportation of the 1dle population ¥ * *
In the present case there is no geason to believe
such & danger actually existeda9

Respect for family rights would, as a general

rule, prohibit the occupant from placing peaceful

%. Garner, Vol. II, p. 163; Black Book of Poland,
pp. 190, 525.

9. Hyde, Vol. IT, p. 382.
97. Kohler, p. 189, et seq.

98. Garner, Vol. II, p. 182,
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inhabitants in concentration camps,99' it is conceiv-
able, says Hyde, that in aid of a-military operation
of an army in the field, the concentration of the in-
habitants of the territory for the time beiﬂg under
military control, might be reasonablj‘effected, pro-
vided adequate steps were taken to safeguard the non-
combatants involved from huriger and peéti}ence.loo
In the South African War, the British devastated a-
portion of the Boer Republics on the ground of mil-
itary necessity. The peaceful population of the
devastated areas were placed in concentration camps
8s a measure of humanity to prevent starvationf101
According to Rolin, the occupant is under a duty to
respect the personal liberfies of the inhabitants,
except to the extent that the ﬁeqessities of" war
dictate restrictions.log
Freedom of religicus conviction'and praotice
is expressly protected by Article 43. The word "re-

ligion" covers all beliefs, 103 Freedom of worship

may not be used as a guise to encourage opposition '

99. Rolin, bar. 475; Spaight, p. 307.
100. Hyde, Vol. II, p. 310.

101. Spaight, p. 306; Bordwell, p. 152; Lauterpacht,
p. 324, -

102. Rolin, par. 465.

103. Spaight, p. 375.
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104

to the occupant. Places of religious worship

should not be closed unless necessary as a security
or sanitary measure.lo5
The"Uﬁited_Sﬁates Manual on Military Govern-
ment pdei&éé that freed6m¢5f~épéech‘and press
should be maintained or instituted to the extent
that military interests_are not prejudiced.106 In-
dividual freedom of movement is frequently restricted
on the grownd of military necessity. Thus, identi-
fication cards, passes for travel, and curfews may
be established.l®7 Tme freedom of an individual to
pursue(a given occupation or to quit it may be re-
gtricted by the occupant on the ground of military
necessity or the need for maintaining public order
and Esazbf'ety.lol8 Thus, the occupant may requisition
services of the inhabitants for the needs of the
army of occupation or the restoration of public

works.lo9 Bisschop, in condemning the German pol-

icy of compulsory transfer of inhabltants df

104. Spaight, p. 375.

105. ¥M 27-5, par. Sm.

106. M 27-5, par. %.

107. See Hunt Report, p. 215, et seq.

108. Cf. Hyde, Vol;‘II, p. 383.

109. ¥M 27-10, pars. 303, 304; Hunt Report, p. 197.

For Requisitions of Personal Services, see p. 133,
infra.



occupied territory toc lebor in Germany in World War
I, stated the following with respect to some of the
German . ordinances relating to labor:

"The ordinances of the lhth and 15th August,
1915; which deal with this matter are in their word-
ing innocent enough. The former deals with the
requisitioning of human labour for public purposes;
the latter contains regulations to counteract unem-
ployment and idleness. ‘

- Each measure possesses a distinct and differ-
ent character, the former being obviously for purely
military purposes, the’ latter apparently for pur-
poses of administration and maintenance of law and
order.

There can be little objection on the part of
an International Jurist to these ordinances, if
literally construed and applied, unless one is of
the opinion that the Rules of The Hague Convention
gpecially do and should exclude any form of forced

~ labour.

It may very well be that an occupying army--
especially when the occupation ig continued for
years--needs the labour of the population for car-
rying out works in the occupled territory of a non-
military character in the public interesgt * * *

Inhabitant= There 1is general agreement on the proposition
Joining Hls .

Natlonel that the occupant may forbid the inhabitants from
Army. '

leaving the occupied territory and Jjoining their
national forces, and punish them for an attempt to

do s0.M1 Such a measure by the occupant is

110. Bisschop, p. 165. See FM 27-5, par. 35c(lk) and
(6), the latter states: '"Inhabitants should be
ingtructed that they must continue or resume their usual
occupationis, unless specifically directed to the con-

trary."

111. Spaight, p. 350; Rolin, par. 466; Lauterpacht,
p. 278. .
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Justifiable on the ground of ﬁecessity, il.e., to

- prevent the inhabitants ffom increasing the ranks

of the enemy. If the inhabitants are duccessful in
leaving the occupied territory, they have breached
one of the occupant’s regulations but they have com-
mit@ed no act of hosgtility in the occupied territory
itself. If later they fight as soldiers in their
national army against the occufant, they are en-

titléd to be treated as prisoners of war if cap-

tured, since they have not violated the laws of war . 112
Most authorities admit that such persons may be pun-
ished for violating the occupant’s regulations,tl3
but some doubt exists as to the propriety of the -
~confiscation of the gobds and property-remaining in.
the occupied terfitory as pun:'Lshm.e‘nt;lllL When the

- Germans occupied Alsace-Lorraine in 1870-71 they de--
creed that every inhabitant who left the province

to join the.French should be punished by "the con-

fiscation of his fortune, present and future, &and a

112. Rolin, par. Lé6.

113. Rolin, par. 466. See, however, Bordwell, p. 95,

who quotes Rolin Jaequemyng as saying that those
who have succeeded in rejoining their national army
have wiped out their offense by ite successful con-
summation on the analogy to spying:

11k. Rolin, par. 466, and Bordwell, p. 95, both con-
demn decrees of confiscation on the general
ground of odiousness.
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ibanishment of ten years;"ll5 Confiscation was used
in the Russo-Japanese War against inhabitants who
- had béen guilty of war treason and had fled from
the occupied territory before the Japaﬁese could
apprehend them.ll6 It would seem that the most log-
ical view is that property may be confiscated or
destroyed as a. punishment for breach of the laws of‘
war or for violétion of the occupant's regulationsnll7
‘The guthorities afford no'light on the question
whether-aﬁ ex barte hearing or invegtigation is neces-
sary to confiscate property as punishment for a vié-
lation of the laws of war or the occupant's regula;
tions, where the defendant has fled the Jurisdiction.
It 1s interésting to note that the Japanese (in an
incident arising in the Russo-Japenese War) confis-
cated the pfoperty of absent war-traitors pursuant

to a court-martial sentence. The sentence read in
part: "You ZEhe defendan&7:would have been condemned

to decapitation if you were present;'but as you_Have

115; " Spaight, p. 350.

116. Spaight, p. 350.
'117. Spaight, p. 353; cf. FM 27-5, par. 45d(2), which

states: '"Military courts may be authorized in
cages involving the unlawful purchase, sale, possession,
or use of property, to order forfeiture of such proper-.
ty to the military govermment."
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fled I order that all your property and goods be
confiscared,"118

Article 44 of the Hague Regulations,ll9-which
prohibityg a belligerent from forcing the inhabitants
of occupied territory to furnish informatior about
their army or 1lts means of defense, is really a
special application of Article 23h of the Hague Reg=
ulatione;leo The purpose of these two articles is
to prevent the occupant from forcing inhabitants to
cooperate in the defeat of their own army. 12; It
would be unlawful to compel an inhebitant to spy
or to reveal the military plans‘or projects of his
national army,lgg Thus, if the inhabitants of oc-

cupled territory knew of a projected plan of inva-

gion of the occupied territory by their national

118. Arige, p. 398. Cf. Garner, Vol. II, p. 482,
whe belleves that offenders against the laws

of war may not be tried and condemned in absentia.

However, the fact that after arraignment the offend-

er escapes will not prevent the court from proceed-

ing with the trial in the absence of the offender.

Cf. MCM, par. 10.

119. ¥M 27-10, par. 306.

120. British Manual of Military Law, par. 382 foot-
note 3. Article 23h; FM 27-10, par. 36, pro-
vides 1n part:  "A belligerent is likewiee forbidden
to compel the nationals of the hostile party to take
part in the operations of war directed against their
own country * ¥ *", See JAGS Text No. 7, p. 36, for
further discussion. o :

121. Spaight, p. 370,
122. Rolin, par. ké2.
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forces, they would not be under a duty to reveai it
-and the occupant is prohibited frcm compelling its
disolosure.123 The iny duty owed to the occupant
by the iﬁhabitants is to refrain from éiding such a
pfoject;

'The British and the United States view Article
LYy of the Hague Regulations as forbidding the occu-
pant from forcing enemy civilians to act as guid.es:,lglL
A minority of authorities doubt that the provision
has this effect, and they reason that an'expfess
provision forbidding the impressment ¢of guides was,
defeated by the conference;lg5 According to the
majority view, Article Lk was intended to Forbid im-
pressment of guides,lgé Such nations as reserved
Article hh127 nonetheless sccepted Article 232,128
This latter article which forbids compulsory ser-

vice of inhabitants in "operations of war" is broad

123, Rolin, par. L6k,

124, British Manual of Military Law, par. 382; FM
27-10, par. 308. -

125, Helland, p. 53.

126. See Garner, Vol. II, p. 135, citing Spaight,
Westlake, Hershey, and Lawrence..

127. Germany, Austrla, Japan, Montenegro, and Russla,
FM 27-10, par. 307.

128, FM 27-10, par. 36.
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enough to outlaw impressment of guides.129

Even if the occupant compels an inhabitant to
serve as a guide, customary law permits his punlsh-
ment by death if he deliberately misleads the occu-
pant’s forces°l3o
Collective Article 50 of the Hague Regulations provides
Punishment : .
that "no general penalty, pecuniary or otherwise,
shall be inflicted upon the population on account
of acts of individuals for which they cannot be re-
garded as jointly and severally responsiblef’Bl
This provision is not confined to pecuniary fines
or levies, it applies to all kinds of collective
pUﬁishmentvimposed on the population,132

The occupént has the right of receiving strict
obedience from the inhabitants of the occupied ter-
ritory,lB3 This article permits collective punish-

ment to be imposed for such offenses as the com-

munity has either committed or allowed to be

129. Higgins, p. 269; Garner, Vol. II, p. 136; Rolin,
par. 462,

130. Spaight, p. 371, says: "The evil the man has
suffered in his own person is no justification.

for his endangering the lives of a whole army, at

any rate in the eyes of that army."

131. FM 27-10, par. 343,

132. Spaight, p. L08.

133. FM 27-10, par. 301L.
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committed.l3h In other words, the occupant may
hold the population responsible for acts committed
against his authority if communityvresponsibilityf
can be shown,,135 Conversely;,it prohibits collec-
tive punishment when community responsibility does
not exist.130 In the Franco-Gefmaanar of 1870,
Germany used a system of collective ﬁﬁnishment'
which not only imposed punishmenﬁ on the cdmmunity
in which the offense was committed, but also.ontthe
community from which the offéﬁder came. It was this
practice of punishing a community for an individual
act, requiring no assistance or connivance from thé
community, which Article 50 of the Hague Regulations
sought to prohibit.,ls7 Colléctive punishment may be
- imposed, under the conditions named, not only for
violations of the laws of war by the population, but
for violations of the occupaﬁt’s regulations not con-
gtituting breaches of the laws of war, as well as
for fallure to supply legitimate contributions and

requisitionsal38 Garner interprets Article 50 of

13k4. Spaight, p. L08; Hyde, Vol. II, p. 372.
135. Lawrence, p. 427.
136. Lawrence, p. L427.

137. Spaight, p. 408,

138. Spaight, p. 408; Hyde, Vol. II, p. 372; Keith,
Vol. IT, p. 810. \
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the Hague Regulations as followe:

Unfortunately the convention does not define
the elements of responsibility, and military com--
manders, therefore, are left to Judge for themselves
in each specific case whether the act is or is not
one for which the community can properly be held
responsible. But the determination of the fact.of
responsibility is obviously governed by certain-
well-established principles, one of which, it would
geem, is that the community is not really respon-
8ible unless the population as a whole is a party
to the offence, either actively or passively ¥ % ¥
If the offence hag been coumitted by isolated in-
dividuals in the remote parts of the community,
without the knowledge or approval of the public au-
thorities or of the population, and which therefore
the authorities could not have prevented, it would
geem unreasonable and contrary to one of the oldest
rules of criminal law to impute guilt or responsgi-
bility to the whole population. Likewise, if the
authorities have exercised themselves to discover
and punish the actual perpetrators, it hardly seems
reasonable or Jjust to say that the commurnity is
really responsible.,

Destruction committed in occupied territory by
legitimate combatants, e.g., the armed forces of the
enemy, is nol in itself a legitimate ground for in=
flicting ﬁunishment on the population,luo The lack
of & uniivorm method for determining the circumstances
under which the community shall be deemed collective-
ly rcsponsible creates great difficulty in applying
the rule of Article 5oelhl Thus, Spalght says, there

is nothing unfair in holding a town or village

139. Garner, Vol, II, p. 157.

140. Rolin, par: L83; Gérnér, Vol. II, p. 15k,

141. See Hyde, Vol. II, p. 372.
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collectively respongible for damages done to rail-
ways, telegraphs, roads and bridges in the vicinity;
it is the practice_in all wars,lhe He argues that
the solidarity which exists in a modefn community
places it in a position to prevent such acts al-
though 1t may not have the power to do so in a par-
ticular casé.llLB In principle, collective punish-
ment of the population should not be imposed unless
"an active or passive responsibility can really be
imputed to the mass of the population, or where the
civil authorities have failed to exercise reason-
able diligence to prevent infractions or to discover
and punish the actual offender inbcase they have
been unable to prevent the offences,"lhu
The United States Manual of Military Govern-
ment states that the imposition of collective fines
should only be taken as an unavoidable last resort
to induce the population to desist from unlawful
practices.lh5 Although there 18 no express limita-
tion on the amount of collective fine that an occu-

pant may impose, certain general principles are

142, Spaight, p. L08.
143. Spaight, p. 409.
14k, Garner, Vol. II, p. 161.

145. M 27-5, par. 9g(2) (b).
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applicable. Fines on the population are a method
of redress, tﬁat is, they are for the purpose of
enforcing obedience on the part of the population,lu6
Hence fines which are out of proportion to the of-
fense committed or are so large as to‘indicateva
fixed purpose to impoverish thé populatidn, are‘il-
legitimate. ™7 Latifi, in dealing with exorbitant
contributions, has stated. that such exéctions "do
not differ from general pillage except in name, and
are not allowed by international Taw" 118
Reprisals are not precluded by Article 50 of
the Hague Regulations,llL9 Reprisals may be inflicted
on the population for acts of individuals for which
the community is not responsible.l5o. The relatioﬁ
of reprisals to Article 50 of the Hague Regulations.
is appreciated only if a clear conception of_the'ﬂa{r
ture of reprisals is hada Reprisal in the law of
warfare signifies the commission by one belligerent

of what would otherwise be illegitimate acts of-warf

fare in retaliation for illegal acts of warfare

146. Lawrence, p. 430; Garner, Vol. II, p. 159.
147. Garner, Vol. II, p. 159.

148, Latifi, p. 3k.

149. FM 27-10, par. 34k; Lauterpacht, p. 346; Spaight
p. 408; contra, Lawrence, p. 429.

’ .

150. Lauterpacht, p. 4L9.
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committed by the other, in order to compel the lat-
ter to refrain from future breaches of the laws of.
war. L As has already been stated, Article 50 of
the Hague Regulations152 prohibits collective pun-
ishmentvfor individual acts for which the community
is not responsible and, inversely, permits collec-
tive punishment where community responsibility is
shown. Such collective punishment may be imposed

not only for violations of the laws of war but for

violations of the occupant's regulations not consti-

tuting breaches of the laws of war . 123 Reprisals,

on the other hand, may be taken for one cause only,
namely; violations of the laws of var , 2O

Keprisale by an occupant in case acts of ille-
gitimate warfare are committed by enemy individuals
not belonging to the armed forces are permissiﬁle;
"glthough in practice innocent individuals are there-
by punished for illegal acts for which they are

neither legally nor morally responsible"ol55

15L. Lawrence, p. 543; FM 27-10, par. 358; Leuter-
pacht, p. 446,

152. See p. 112, supra.
153. See p. 112, supra,

154 . See U.S. Naval War College Discussions, 1903,
pp. 42-43; Air Power, p. L2.

155, Lauterpacht, p. 346; see FM 27-10, par. 358e.
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According to Spaight, every war has seen reprisals
inflicted upcn peaceable citizens, whether by way
of the destruction of property, the exaction of
fines, or the seizure of their personsol56 To il-
lustrate, a village may be burned in reprisal for a
treacherous attack committed there on the occupant®s
soldiers by unknown individuals.i> '

Reprisals are not mentioned in the Hague Regu-
lations.l58 According to Spaight, the rules drawn
by the Institute of International Law and given in
the Oxford Manuall59 may be regarded as the most au-
thoritative expression of the law of reprisalsal6o
The articles of the Institute read as follows:

Reprisals are an exception to the general rule
of equity, that an innocent person ought not to suf-
fer for the guilty. They are also at variance with
the rule that each belligerent should conform to
the rules of war, without reciprocity on the' part
of the enemy. This necessary rigor, however, is

modified to some extent by the following restric-
tions:

156. Spaight, p. 465.
157. Lauterpacht, p. 346; Spaight, p. 465.
158, Lauterpacht, p. 4u49.

159. Arté° 85, 86.

160. Spaight, p. 46k,
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Article 85. Reprisals are formally pro-
hibited in case _the injury complained of has
been repalred 161

Article 86. In grave cases in which re-
prisals appear to be absolutely necessary,
their nature and scope shall never exceed the
measure of the 1nfractlog of the laws of war
comitted by the enemy.

They can only be resorted to_with the authori-
zation of the commander in chief.103 They must con-
form %E all cases to the laws of humanity and moral-
ity .t

Reprisals need not resemble in character the
act complained of by the inJured party.l65 They may
be exercised against enemy individuals, combatant

166

or peaceful citizens, or against property.

161. See 38 Am. J. Int, L. 20, at p. 29, where Ger-
many is charged withh having taken reprisals in

this war-againgt innocent inhabitants of occupied

_ territory after the actual perpetrators of an ille-

- gitimate act have been identified and killed.

162, See M 27- 10, par. 358e, which states that
"reprisals * "y % should not be excessive or

exceed the degree of violence committed by the en-
1"

emy" .
163. See FM 27-10, par. 358b, which states that "the

highest accessible military authority should be
consulted unless immediate action is demanded as a
matter of military necessity, but in the latter event
a subordinate commander may order appropriate repri-
sals upon his own initiative"

16L4. Baker and McKernan, p. 491. FM 27-10, par. 358b,

states: "Reprisals are never adopted merely for
revenge, but only as an unavoidable last resort to in-
duce the enemy to desist from illegitimate practices."

165. FM 27- 10, par. 358e; Spaight, p. Lék,

166. Holland, p. 60; Spaight, p. 46L4; FM 27-10, par.
358.
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Reprisals sgainst pfisoners of war are expressly
prohibited by the Geneva Convention of 1929 relat-
ing to the treatment of prisoners of war , 167 #It
would seem that insofar as reprisals are used by an
occupant in refaliation for illegitimate’ acts com-
mitted by individuals in occupied territory, the
measures of reprisal should be directed against the
community in which the acts were committednl68 Un-
less this was so, the reprisal would be an act of
revenge and not an act to induce the enemy popula-
tion to desist from future illegitimate-acts,lég
Reprisals can be inflicted only for violations
of the laws of war and they_must not be used to .pre-
vent the enemy from engaging in proper acts of hos-
tilities. T/ The Germans in the present war have
been charged with taking reprisals against the
peaceful population of occupied territory for legit-

imate acts of war committed by légally constituted

armed forces of the United Nations.tTl Similarly,

167. FM 27-10, par. 73; see also JAGS Text No. 7, p.
53, et seq.

168, Cf. FM 27-10, par. 358c.
169, FM 27-10, par. 358b; cf. 38 Am..J. Int. L. 20, 30.
170. Spaight, p- 469.

171. 38 Am. J. Int. L. 20, at p. 31.
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it ié;feported that 460 prpminent Dutchmen were taken
as hostages and threatened by the Germans unlesslthev“
Netherlands govermment-in-exile stopped its broad-
castsul72

The practice of faking hogstages was used in
early times as a means ofkinsuring observance of
treaties, armistices, and. other agreeﬁents;vthe ex-
scution of which depended on good faith.lT3 In view
of this practice, the Instructions for the Govern-
ment of the Armies of the United States in the Field,
1863-,l7lL defined a hostage as a person aqcepted as
a pledge for the fulfillment bf an agreemént Qoﬁ-:
cluded betwesen belligerents during the war; ér.in-
consequence of a war. Prominent persons»WeréAtaken
as hostages, and could be executed for ény bad féi#h
on the part of the enemyo;75  This practice ié'now o

obsoleteu176 If hostages should, nonetheless, be

172. 38 Am. J. Int. L. 20, at p. 31.

173. British Manual of Military Law, per. 461; Lau-
terpacht, p. 460; Garner, Vol. I, p. 305.

174, Art. 54, G.0. 100.
175. Lauterpacht, p. 460; cf., Garnef, Vol. I, pa-BOSQ

176. Lauterpacht, p. 460; Hall, p. L03. If measures

are necessary to insure compliance with agree-
ments marking the! end of war, territorial guarantees
are now used. British Manual of Military Law, par.
461, footnote 3.
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taken for the purpose of insuring the psrformance

of an agreement, they are not executed but are

177

treated as prisoners of war.
Hostages, under the modern practice c¢f narions,
are taken for the following general PUrpoOS s
(a) to protect individuals held by the enemy;
(b) to force the payment of requisitions, contribu-
tions, and the like; (c) to insure against unlawful
acts by enemy forées or people;l78 It must be em-
phasized that the taking of hostages is lawful.
The British Manual of Military Law authorizes the
taking of hostages to secure proper_treafment of
sick and wounded left in hostile territory, to se-
cure proper treatment of prisoners of war in the
hands of irregular troops or of inhabitants, and if
necessary to insure compliance with requisitions,
contributions and the like.t7? The United States
Rules of Land Warfare does not define the purposes
for which hostages may be taken beyond stating by

implication that hostages may be taken to insure

177. G.0. 100 /18637, art. 55, states: "If a hos-

tage is aEbepEéd, he 1is treated like a prisoner
of war, according to rank and condition, as circum-
stances may admit." See British Manual of Military
Law, par, L6l, to the same effect.

178, Cf. 38 Am. J. Int. L. 20, a. p. 21,

179. British Manual of Military Law, par. 464, and
footnote 1.
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against unlawful acts by enemy forces or people,lBo

- and listing illustrations of known practioes.lSl-

The Hague Regulations do not expressly deal
either with the teking of hostages or the treatment
of hostages after they are taken. Considersble dis-
agreement exists on the latter problem.l82 It is
claimed by some authorities that hostéges are en-
titled to bé treated as prisoners of war=183 .The
practice of nations indicates, however, ~that under
certain clrcumstances hostages may be punished or
executed.lSu

The whole questionvof hostages, says Spaight,
is bound up with the question of reprisalsol85 This

approach to the problem of hostages 'is believed_tb

be sound and in accordance with practice. A reprisal,

180. FM 27-10, par. 3584..

181. M 27-10, par. 359, which states: "Hostages

have been taken in war for the following pur-
poses: To insure proper treatment of wounded and
sick when left behind in hostile localities; to pro-
+tect the lives of prisoners who have fallen into the
hands of irregular troops or whose lives have been
threatened; to protect lines of communication by plac-
ing them on engines of trains in occupied territory;
and to insure compliance with requisitions, contribu-
tions, etc." '

182, See 38 Am. J. Int. L. 20.

183. Hall, p. 565; Garner, Vol. I, p. 309; 36 Am.
J. Int. L. 271.

184, 38 Am, J. Int. L, 20, at p. 22,

185. Spaight, p. 469.
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as has already been shown, is a response to an en-
emy‘'s violation of the laws of war by a violation

on one's own side0186 Reprisals may be inflicted
upon enemy forces or the civil populationolB7 If
innocent individuals are seized and punished.fOr a
breach of the laws of war which has already occurred,
no question of hostages is involved; this is simply
a case of reprisalol88 A new practicé(arose in:the
Franco-German War, where persons were seized as hos-
tages to prevent future illegitimate acts of warfare.
In this case, attempts to wreck trains in parts of
France occupied by the Germans were frequent, and

in order to stop the pfactice,_the Germans seized
prominent enemy citizens and placed them on the en-
gines}189' The same practice was used for a brief
period by the British in the South African War, 9
Train wrecking by civilians in occupiled territory

is war treason and exposing the lives of hds

tages in order to prevent future illegitimate warfare

186. Air Power, p. 42; FM 27-10, par. 358a.

187. Spaight, p. 469; Lauterpacht, p. 449; FM 27-10,
pars. 34k, 3584.

188. Lauterpacht, p. L60.
189. Spaight, p. 466,

190. Spaight, p. L467.
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is a legitimate reprisal--although a preventive re-
prisal or reprisal in advance.l9l Of course, 1if-
the acts of train-wreckihg were committed by regu-
lar armed forces of the enemy, the placing of hos-
. tages on engines would be illegitimate since régu-
lar forces are acting lawfully in destroying rail-
ways and bridgesﬂ192
Hostages are cometimes taken by an occupant
who declares that if the population of the occupied
territory commits illegitimate acts (for example,
acts of sab&tage ag the destruction of bridges, tel-
ephone lines, etc.), the hostages will be punished.193
Hostages in such a case are punished in reprisal

19k

for the illegitimate acts of war and cannot be
congidered priscners of war =P Thus, the United

States Rules of Land Warfare provides that hostages

191. Spaight, p. 469; Lauterpacht, p. 460. Spaight
calls such preventive reprisals "prophylactic
reprisals"

192. Spaight, p. 469. The British Manual of Military
Law, par. 463, does not consider such a practice
commendable since 1t ocxposes innocent - inhabitants not
only to illegitimate acts of traln-wrecking by pri-
vate individuals, but also to the lawful operations of
raiding parties of the armed forces of a belligerent.

193. See for illustrations in present war 38 Am. J.
‘Int. L. 20, at p. 28.

194. FM 27-10, par. 3h.

195. ¢f. 38 Am. J. Int. L. 20, at p. 29.
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taken for the declared purpuse of insuring against
ilTlegitimate acts by the enemy forces or people may
be punished cr put to death if the unlawful acts

are nevertheless committed. % Tt would seem that
the Rules of Land Warfarel®' which states that "when
a hostage is accepted he is treated as a prisoner

of war" and that "reprisals against prisoners of

war are expressly forbidden by the Gensva Convention
of 1929",198 does not militate against the conclu-.
gions stated. It is believed that the statement
"when a hostage is accepted he is treated as a pris-
oner of war" refers to those accepted for the pur-

p-ss of insuring the performance of an agreementnl99

196. FM 27-10, par. 358d. See statement by Presi-

dent Roosevelt, 25 October 1941, condemning the
execution of innocent hostages by the Germans in
reprisal for isolated attacks on Germans in occupied
territory. He stated in part: "Civilised peoples
long ago adopted the basic principle that no man
should be punished for the deed of anciher." (Pun-
ishment For War Crimes, p. 17, United Nations In-
formation Office.)

197. FM 27.10, par. 359.
198. FM 27-10, par. 3584.

199. The use of the word "accepted" instead of "+ak-
© en" is significant.. In addition, this sentence
app=zared substantially in the same form in G.0., 100
/18637, art. 55, at a time when a hostage was de-
fined as a person accepted as a pledge for the ful-
fillment of an agreement. G.0. 100, art. 54. The
British Manual of Military Law, par. 461, in connec-
tion with hostages given or accepted to insure the
observance of an agreement, states: "If hostages



Timerative Mil-
itary Neces-
sity Limits
Respect for
Private
Property.

- 126 -

There.are caseé in which hostages are taken
for reasons other than illegitimate warfare and the
mere taking is congidered as a sufficient reprisal.,
It must be remembered that reprisals should noﬁ be
excessive or exceed the degree of violence committed
by the enemyogoo Such a case, acéording to the
welght of authority, occurs wnen hostages are taken
to insure compliance with requisitions, contribu-
tions and the like; such hostages would be treated

ag prisoners of war and cculd not be executedogol

CHAPTER V

PKIVATE PROPIRTY

Article 46 of the Hague Regulations provides
that private property must be respectedol This ar-

ticle appears in the chapter of the Hague

199. (Contd.) are nowadays taken at all they have
to suffer in captivity, and not death, in case
the enemy violates the agreement in questicn.

200. FM 27-10, par. 358e.

201. British Manual of Military Law, par. 46k, foot-
, no&s 1; Lauterpacht, p. 347, footnote 1. See
also Spaight, p. 406,

1. M 27-10, par. 323.
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Regulations relating toarestrietiohs imposed on an
occupan‘t,2 Article 23g of the Hague Regulations,
which forbids the destruction or eeizure of eneny
property (either public or pri?ate) unless impera-
tively demanded by the necessities of war,3 is part

of a chapter limiting belligerents in the conduct

L

of hostilities proper.

Article 46 must b. read in connection with Ar-
ticle 235, and when so read a distinction appears
between the right of a belligerent to. geise and
destroy enemy property as an incident to hostili-
ties (if imperatively demanded by the necessities
of war) and the limited right of an ocuupant to make
' use of enemy property aa an incident .to the admin-
istration of enemy terr'itory,,b This difference is
expressed by Hyde in the following_lénguage:

A belligerent occupant by reason of kis very
achievement in having gained mastery over the dis-
trict under his control, finds himself in & some-
what different relation to property within his
. gragp than does thé commander of an army in the

field. The common demands of the latter charge-
able to military necessity and fcr the purpcse of

2. It also applies to an irveeion that has not
ripened into occupation. Spaight, p. 11l.

3. FM 27-10, par. 313.
4., Spaight, p. 111.

5. FM 27-10, pars. 324, 325; Spaight, p. 111; Fen-
wick, p. 483,
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protecting a force againét attack, or to enable it
to engage in offensive operations, &fe not likely
to be felt to the same degree by the invader who
has once established himgelf in hostile territory.
He has much less frequent occasion to resort to the
destruction of enemy property. Nor is6he likely to
have just grounds for its devastation.

All destruction to or seizure of enemy property,
public or private, for the purpose of offense or de-
fense is legitimateo7 In 8ll cages, fhe destruction
or seizure must be imperatively demanded by the
necesgities of war. Destruction as an end in itself
is clearly unlawful.,8 There must be some reasonably
close connection between the seizure or destruction
of property and overcoming the enemy forces.9 Damage
resulting to private property from the operations,
movements, or combats of the army is lawfuli:10 Tt
is lawful to destroy war material, railways, tele-
graphs, barracks, factories, army supplies, or pri--
vate property located in the anticipated field of
battle or the zone of actual combat whenever such.

property may be utilized by the enemy for mdlitary

purposes as for shelter or defense. Fences, woods,

6. Hyde, Vol. II, p. 375.
T Lauterpacht, p. 321.
8. FM 27-10, par. 324; Spaight, p. 111, et seq.

9. Spaight, p. 112; FM 27-10, par. 324. See JAGS
Text No. 7, p. h3, for discussion of devastation.

10. Lauterpacht, p. 322.
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Crope, buildings; etc., may be demolished to clear
a field of fire, to construct bridges, to furnish
fuel needed for the operations or movements of the
armyoll Similarly, private homes, or even churches,
may be seized or destroyed if-necessary for military
operations,l2 Public or private lands or buildings
may be temporarily used for all kinds of purposes
demanded by the imperative necessities of war. It
must be emphasized that no compensation for damage
to or use of property can be claimed for acts which
are the direct result of or incident to the proper
conduct of hostiiities,lS-since milivary necessity
demands and Jjustifies such acts,lJ+ Borchard, who
has listed many of the claims for compensation made
before arbitral commissions and courts with respect
to damage sustained during hostilities or connected
with the immediate necessities of armed conflict
and serving proper military ends, gives the follow-
ing examples of rejected claims: cases of bombard-
ment; destruction or damage to enemy property for

offense or defense; soldiers passing over land in

11. FM 27-10, par. 324,
12, Lawrence, p. 535.

13. Borchard, p. 256; British Manual of Military
Law, par. 411. '

14, Lauterpacht, p. 313.
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belligerent area and injuring crops, cutting timber
to clear away obstructions, erections of fortifica-
~tions, etc., in enemy country; destruction of build-
ings as a sanitafy meagure; seizure and deterition

of private enemy vesgels in an enemy port; destruc-
tion of property useful to the enemy for military
purpoées; burning of buildings as a rﬁse to deceilve
the enemy; and, accidental destruction of innocent
property by misdirected shotsxel15 It should be noted
that property belonging to a neutral or even to a
loyal citizen situated in enemy territbry is consid-
ered as enenmy property,l6 The character of properﬁy
ig determined by its situs and not the nationalilty
or loyalty of the owneru17 Thus such propérty would
be subject to the same rules and rigks of war as
property of enemy nationals similarly located.18

In practice, property belonging t~ the naticnals of

15. Borchard, p. 256, et seq.

16. Juragua Iron Co. v. United States, 212 U.S. 297.

"See FM 27-10, par. 402, for an exception with
respect to neutral railway material. A neutral mer-
chant vessel voluntarily entering a port occupied by
a belligerent, subjects itself to the regulations of
military government. United States v. Diekelman, 92
U.S. 520, TM 27-250, p. 33.

17. .11 Op. Atty. Gen. L05.

18. Borchard, p. 251.
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an occupant or his allies>may be treated differently
than other property in occupied territoryfl9

Article 46 of the Hague Regulations demands
respect for private property of the inhabitants of
occupied territory and affirmatively.provides that
private property cannot be,confiscated?go Accord-
ing to Westlake, the prohibition against confisca-
tion means only that private property cannot be
taken by the occupant from its. owner for no other
reason than that he is an enemyogll As has already
been seen, this Article does not prohibit the seiz-
ure and destruction of enemy property, public or
private, during or incidental to- the conduct of hos-
tilities proper. Nor does it prohibit the occupant
from requisitioning property for the needs of the
army, billeting soldiers, levying contributions, levy-
ing forced loans, seizure of private property sus-
ceptible of direct military use, confiscation by
way of penalty, imposing fines for community delin-

quenciesogg

19. See M 353-2, p. 11, for treatment of allied
property in occupied Italy by AMG.

20. FM 27-10, par. 326.

2l. Westlake, Part II, p. 103.

22, See FM 27-10, par. 325; Spaight, p. 374, et seq.;

Lauterpacht, p. 316, et seq.; Rolin, pars. 492,
493; Oetjen v Central Leather Co., 246 U.S. 297, at
p. 301.
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Apart from the exceptionsl cases heretofore
gtated, private property in land yarfare is invio-
lable and may not be confiscated. In October 1917,
Austro-Hﬁngarian troops eccupied Venetian territory.
The sisters Mazzoni, Italian subjects, had to leave
the occupied territory and in doing so abandoned
bonds and shares of stock in local companies which
were depogited with a bank. The occupant seized
the stocks and bonds and removed them from Italy.
By the treety of peace;the Austrian Government re-
gtored these securities to the Italian Government.
A dispute arose between the sisters Mazzoni and the -
Italian Ministry of Finance with regard to the res-
titution of some of the bonds. The Ministry of -
Finance contended that thé title of ‘the sisters
Mazzsuni was extinguished.by’the.seizure and remo#al
of the bonds by the occupant.  This argument was
rejected by the court of Venice which held:"

The argument that'the,property of citizens ab- -
gent from occupied territory is to be considered
res nullius or war booty cannot be admitted. :On°
the contrary, such private property must be treated
according to the rules of. the Hague Regulations of
1907, which lay down that movable or immovable pri-
vate property must be respected in land warfare.
Exceptions to these rules are only admitted as to
money contributions, requisitions in kind and ser-
vices, and sequestration for the needs of the army

* % % The obJects involved in the present case are
private property which had pot,been requisitioned



- 133 -

or sequestrated * ¥ ¥ Their geizure must therefore
be considered as having been effected by pillage

*o-¥ ¥

The United States Supreme Court in deciding
cages arising from the Civil War created an addi-
tional excdeption to the rule of the inviolability
of private property. It was declared that private
property which was substantially the only means
which the insurgents had of securing credit abroad,
such as cotton, was subject to selzure and confis-
cation. The court reasoned that "to a. very large
extent i1t furnished the munitions of war, and kept
the forces in the field",gu It is believed that
these decisions do not reflect modern international
law on the subject. Hyde has stated with respect
to these cages:

‘The courts were also necessarily bound by such
acts of Congress as were applicable. These were
based partly upon the theory that the conflict was
an- insurrection against the lawful Governmeut cf
the United EStatses, and that property belonging to
persons giving aid or comfort to the rebellion or
used in aid of 1t, was justly subJect to seizure
and confiscation. It may be doubted whether the
decisions interpreting the acts of Congress serve
‘ag useful precedents respecting the extent of the

rights of a belligerent occupant under the law of
nations.

23. Annual Digest, 1927-28, Case No. 384,

o, Lamar, Executor v. Browne, 92 U.S. 187; Mrs. Alex-
ander's Cotton, 2 Wall. 4OL; T 27-250, p. 28."

25. Hyde, Vol. IT, p. 376. See to the same effect
Keith, Vol. II, p. 796.
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The Hague Regulations expressly prohibit pil;
lage,26 The ordinary meaning of pillage is plunder-
ing for private purposesa Ag & term_of modern law,
says Westlake; it may be defined as the unauthorized
taking away of property, public or private.27 In
order to understand pillage, one must know what tak-
ing or appropristion of property is éuthorized by
international law.2® According. to Renault, most
acts of war, if they are considered apasrt from the
intent which inspires them, contaiﬁ all the elements
of criminal acts. What deprives such acts of the
element of criminality is their conformity to the
rules of international law,29 Thus the taking of
private property in occupied territory is a lawful
act of war only when done in the manner prescribed
by international law; otherwise it 18 a theft.3o
Nast states that, "acts committed in the course of
a war are in themselves and apart from war, criminal
actg. Their criminality disappears only if they

are in conformity with the principles of the

26. FM 27-10; par. 329.

27. Westlake, Part"II., p. 10k4..
28. Westleke, Part II; p. 10k,
29. Quoted by Nast; p. 11k,

30. Nast, p. 114,
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international law of war; if not, they remain crim-
inal actg, and as such, are punishable  This is es-
pecially co of all acts which infringe the property

. . o . . . 2
of inhabitsnts of occupied territoricg, "3t T

e,
the French and Belglan authorities, while cccupring
the Rhine in 1918 after the armistice, instituted
criminal preceedings azainst German manufacturers

who had bought machines and plante carried away from
the occupisd territory by the German military author-
ities. According to Mast, the seizures by the mili-
tary autheorities were not Justified by military
necessity52 and amounted to plllage; that all per-
sons participating in the selzure and transportation
to Germany of the machinery wsre punishable under
French or Belgian criminal law 33 The Judge Advocate
of the Third United States Army rendered an opinion

in a case against a German General, who had removed

31l. Nast, p. 115. See to same effect, Davis, p. 323.

32, The Germans claimed that Article 23g of the Hague
Regulations sanctioned the approprigtion of the
- property on the ground of military necessity; that
such necessity was created by the Allied blockade
which threatencd the existence of Germany. Accord-
ing to Nast, Art. 23g was intended merelyr to author-
ize seizure or destruction of private property in
exceptional cases when it was an imperative neces-
gity in the conduct of military operations in the
territory under occupation. Nast, p. 111, et sedq.

33. Nast, p. 111, et seq. See p. 24, infra, for
discugsion of the jurisdiction of local courts
over the members of the occupant’s army.
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valuable personal propwrty belongirg to a French
citizen during the occupation of a part of France
by Germany. The question involved was whether the
General had committed a crime in the occupled ter-
ritory. The Judge Advocate said in part:

The seizure in question, therefore, not being
Justified by any law of war, must have been sim-
ple larceny * * ¥ Larceny conveys no title * * *

Plunder and pillage are military crimes contrary
to the Hague Convention and the Laws of War * % *

34
It is also pillage if the individual soldier
appropriates to himself what properly belongs to

his government.35

Acts of Regu- The requirement of the Hague Regulations that
lation, Super-
vision, and private property be respected does not prevent the
Control Over
Private occupant from regulating or supervising private
Property. 6 : :

business.> Such acts may be Justified by military

necessity or the need for maintaining public order
and safety. It must be remembered that the princi-
pul objJective of an army of occupation is to facil-
itate its military operations and at the same time

provide as far as possibie for the wants of the

34, 4 Am. Mil. Govt. 360.
35. Westlake, Part II, p. 10k.
36. Such property is seldom completely exempt from

interference. Donaldson, International Economic
Relations, p. 100,
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civilian populationﬁ7 It will often be necessary
te enforce controls cver various aspects cof econemig
life;jB industry may need supervision,39 and scarce
materials may have to be allocated vn the basis of
prioritieseuo Bigschop comments on the German meas-
ures of regulations and supervision in occupied Bel-
gium in World War I as follows:

Had the Germans faithfully adhered to the orig-
inal ideas of husbanding resources, then in these
Ordinances which bring the output, industries and
trades of Belgium under centralised control, no at-
tempt could be detected to evade ur go beyond the

requirements and limitations imposed on military cc-
cupants under international law ¥ ¥ *H

It seems clear that military necessity or the
. need for maintaining public order and safety will
Justify the occupant in compelling private business
to operateoh2 Seemingly an occupant may close com-

mercial or industrial enterprises whose continued

37. FM 27-5, pars. 4, 9k; Bisschop, p. 150.
38. FM 27-5, par. 9%(1).
39. FM 27-5, par. %(3).
40, FM 27-5, par. 9%k(3).
41. Bisschop, p. 164, condemns the German practice
: ags intended to serve the interests of the Ger-
man empire at home. See also Garner, Vol. II, p. 63,

for summary of German legislation in occupied Bel-
gium, .

42. See Hunt Report, p. 170; Feilchenfeld, p. 105.
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operation is contrary to his.military interests cor
the urgent.needs of the population°h3 The.éocubant
ig not limited to'mere;supervision over private
busineés, Any property whidh.is vital to the needs
of the civilian‘populatioﬁ'or'the_needs of the oc-
cupant and the civil:population'may 5é placed under.
the direct control an@ managémgnt of the occupant.uu
This is not confiscation but_a,temporary-possession‘
of property which is returned to thé owner when the
need which prompted the action no longef exists,h5
The United States forces of occupapion in the Rhine-
land, according to the Hunt Report, had ‘a choicé of
two distinct methodé;bf administering public utili-
ties such as gas plants, power and light plants,
water works and coal (some- of them privately owned),

either by direct control or by administration through

43, In the German occupation of Belgium in World

War I, the German authorities licensed all in-
dustrial enterprises and prohibited the continuance
of business without such license. Garner, Vol. II,
p. 65; Kohler, p. 166. : »

L, See M 353-2, pp.;'l38,:llt5°

45. Donaldson, International Economic Relations,

p. 100; cf. Lauterpacht, p. 313, footnote 3,
which states: "Nor may the occupant liguldate the-
businesses of enemy subjects in occupled territory,
although he can control them, and mist certainly
not sell theilr real estate, even 1f the proceeds
are to be handed over to them after the war."
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‘verman authorities already in charge‘ué' According

to Kohler, compulsory administration of private en-
terprise was widely used by the Germans in occupied
Belgium in World War I."( He states that "this de-

velcopment of cdmpulsory administration&gradually

P

£

pushed supervision into the background';"ol*8 in prin-
ciple it would seem that the injunction of the Hague
Regulations‘against'Qonfiscation would require that
the owner be compensated to the extent of the net
profits earned by the occupant; if any,LL9

Private property susceptible of direct military
use may be selzed by the occupant under paragraph 2
of Article 53 of the Hague Regulations=5o Other prop-

srty necessary for the needs of the army of occupa-

tion is req.uisitionedo51

46, Hunt Report, p. 170. The latter method, however,
was actually used.

L7, Kohler, p. 179.

48. Kohler, p. 179. A total of 220 enterprises

were under supervision as compared to 337 com-
pulsory administrations for the first half-year of
1917 in occupied Belgium. Kohler, p. 18Q.

49, Cf. M 353-2, p. 148, which authorizes payments .
to be made out of asgets in control of occupant

" - to any dependents of the owner when it appears that

such dependents are without adequate support. Cf.
German War Book, p. 141, on sequestration”of” profits;
Spaight, p. 413. -

50. BSee p. l6h,lsupra,for discussion.

51. See p. lLl, suprs for discussion.
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Requisition is the.name for the demand of all

“kinds of articles necessary for an army,52 Requisi-

tion of services will be dealt with later. Deliv-
eries in kind are the object of requisitions,53
Custoﬁary international law recognized the right of
a belllgerent to requisition supplles in enemy ter-
rltory,5a Article 52 of the Hague Regulatlons does
not confer any right on the occupant with respect

to requisitions--that right is founded on usage--
but limits or restricts this customary right,55

A requisition is not a contract; it is an prder by
the oceupant in exercise of his supreme authority
which the inhebitents of the occupied territory mist
o'beya56 The difference between & contract and requi-

sition is that in the former "the transfer of property

52. Lauterpacht; p. 317.

53. Rolin, par. 506,

54, Latifi, p. 30; Lauterpacht, p. 316.

55. Spaight, p. 383; Hyde, Vol. II, p. 373.

56. See Stauffenberg; Lauterpacht, p. 317. In
Polyxens Plessa v. Turkish Government, Annual
Digest, 1927-28, Case No. 362, the court in reject-
ing the contention that a requlsition was & con-
tract sald: "Requisitions are manifestatlions of
the unilateral will of the authoritles fulfilling
the function of mobilising the resources of the
country for the purpose of military defence * * ¥
The latter Zrequisition7 undoubtedly created a right
in favour of the "individual concerned but that right
was not of & contractual nature.
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is effected by the free consent of the interested
parties", whereas a requisition is an prder‘by Which
authority requires the performance of a dutyo57

A Germano-Rumanian Mixed Arbitral Tribunal58 stated
that a requisition might be preceded or followed by
an agreement concerning the price, which agreement
mey have a contractual character,_vStauffenberg dis-
putes the conclusion of the arbitral tribunal and

gtates:

If, as the court points out, we are dealing
here with a redquisition then the stipulation of the
indemnity was also a public act and an agreement in
regard to such indemnity does not change the situa-
tion, It-is impossible to say that the State while
it imposes a requisition is in exercise of public
pcwer but that it acts as a private person when it
fixes the indemnity. By agreeing on the amount of
the indemnity a requisition can not be transformed
into a contract of sale. We have no contract here
because the plaintiff as regards the delivery of
the requisitioned machinery was in duress and could .
not make such delivery dependent upon the amount of
the price. On the other hand, the German government
was free in regard to fixing the indemnity. It was’
merely an act of courtesy when the German State
agreed on the amount of indemnity.

Restrictions Article 52 of the Hague Regulations6o confines-
on Requisi-
tions, ~requisitions to the "needs of the army of occupation".

57. Loy and Markus v. German State, quoted in foot-
note, Annual Digest, 1929-30, Case No. 295.

58. Leon v. German State, Annual Digest, 1929-30,
Case No. 295.

59, Stauffenberg; Conversely, a mixed arbitral
tribunal has held a lease to be a "disguised
requisition'. Annual Digest, 1929-30, Case No. 297..

60, FM 27-10, par. 335.
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The words, says Spaight, indicate the sole legiti-
mate object, as well as the quantitative limit, of
the levy.6l What articles or things belong within
the descriptive words "needs of the afmy" cannot be
defined precisely or determiﬁed in advance; these
will depend on the actual need.62 By way of example,
requisitions would be permisgsible for materials neces-
sary for sheltering troops, subsistence for the army
in the field, means of transportation and communica-
tion, care of the sick and wounded, articles of
clothing and camp equipment, and all materials,
tools, apparatus, etc., suitable for the use of the
army.63 Some writers contend that the objects req-
uisitioned must be gbsolutely indispenseble to the

6L

mgintenance of the army. Seemingly this does not

represent the Anglo-American view which permits the
requisitioning of articles which add to the comfort

65

and efficiency of soldiers such as wine and tobacco.

61. Spaight, p. 383. Requisitions are limited to the
"needs of the army of occupation" not necessarily
to the needs of the troops on the spot. Spaight, p.
405; M 27-10, par. 338. It would seem that future
needs of the army of occupation may be anticipated.

62. Leuterpacht, p. 318; German War Book, p. 133.
63. Ferrand, p. 8k.
64, Ferrand, p. 50; Rolin, par. 511.

65.  Hyde, Vol. IT, p. 373; British Manual of Mili-
tary Law, par. 416, footnote 9.
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Snow states that in the Franco-German War beer for
the men and tobacco and wine for the officers were
requisitioned;66 .Generally,vluxuries_such as Vatches,
Jewelry, etc., would not be proper obJects of requi-
sition°67 The requiéitioning of rifles, revol#ers‘
and other arms of war in~the possession of the in-
habitente is permissiﬁlee68 Ferrand®s view that
this would involve the population in‘taking part in
operations of war against their own country is dif-
ficult to appreciate;69” Such articles, as is true
of all material susceptible of direct military use,
may be seized by the occupant'under Article 53‘of
the Hague Regulationso7o -Although such a'seizufe

is not properly & requisition,7l in both instances

the inhabitants are merely yielding to the supreme

66. Snow, p. 105.

67. British Manual of Military Law, par. 416, foot-

note 9; Rolin, par. 511; Ferrand, p. 50. The
United States suthorities in occupied Germany never
permitted the requisitioning of pianos, which were
congidered by them as luxuries. ‘American Representa-
tion in Occupied Germany, Vol. II, p. 133.

68. Bluntschli quoted in Rolin, par. 501l. The ser-
vices of inhabitants could not be requisitioned
for work on such articles. See p. 153, infra.

69. Ferrand, p. 51.
70. FM 27-10, par. 331.

71. See p. 164, infra.
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authority of the occupant in surrendering the posses-
gion of the articles. In allowing requisitions in
such cases the inhabitants are being benefited by
receiving from the occupant payment in cash or a re-
ceipt implying a promise to pay. In practice the
occupant will not requisition such articles but
seize them since the latter procedurevis more advan-
tageous to him,72
The German practice in World War I of requisi-
tioning all kinde of material, machines, live stock
and agricultural products in occupied territories to
support German industry at home or feed the German
population is contrary to interngtional law.73 Simi-
larly, the regquisitioning of articles to support
troops located in other occupied countries 1s im-
1_0100]g>ex'.7lL In neither of these cases can the requi-
sitions be considered as being for the "needs of the

army of occupation"a75 An occupant may not reguisi-

tion articles for the purpose of speculation, i.e.,

72. The British Manual of Military Law, par. 416, de-

fines property subject to reguisition as "all such
articles as are not susceptible of direct military use,
but are necessary for the maintenance of the army".

73. Garner, 11 Am. J. Int. L. Tk, at p. 91, et seq.
T4. Hyde, Vol. II, p. 374; Rolin, par. 512.

75. Lauterpacht, p. 318; Garner, Vol. IT, p. 117, et
geq.; Rolin, par. 512.
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sale.and profit, since this is not for the needs of
the army’bf.QCCupaﬁiono76 The German Sﬁpreme Court
in a case involving the requisitioning of a motor
car in occupled Belgium for the purpose of trans-
ferring it to Germany admitted thet the requisition
was contrary to the Hague-Regulatibns, but sought
t0 Jusﬁify the act by reasoning that a state's right
of self-preservation_was‘superior to the Hague'Con-
vention and that the necessity arising from the Al-

lied "hunger-blockade" justified such measureso77

In Gros Roman et cie v. German State, gobds were
requisitioned.iﬁ.Antwerp by the.German‘occupatidn
authorities for disposition iﬁ Germany proper@b The
Franco-German Mixed Arbitral Tribunal held that the
requisition was contrary to the-HaéueﬁRegulationso78‘
The court also ruled that the requisition being in

violation of international law did not trahsfer

76." Rolin, par. 512; Siuta v. Guzkowski, Annual Di-
gest, 1919 22, Case No. 3k42.

T7. Annual Dlgest 1919-22, Case No. 296; Hackworth,
Vol. VI, p. h09 '

780 Annual Digest, 1923- eh Cage No. 245 To the

seme effect, see Ralli Brothers v. German Gov-
ermment, Annual Dlgest 1923-24, Case No, 3Lk, where
the court expresged the opinion that the requlsition
was contrary to the Hague Regulations, but held that
it had no Jurisdiction over ths claim°
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property in the requisitioned goods,79 However, in

Tesdorpf v. Germsn State, an Anglo-German Mixed Ar-

bitral Tribunal held that coffee originally requisi-
tioned for the needs of the army of occupation and
then. diverted to Germany was a "misuse of the right
of requisition by making the coffee available for
parts of the German army other than,in the occupled
territory"”, but not void in imternational Taw. 80
Money may not be requisitionedwsl ‘Money is
raised by contributions°82 Coing, bullion, etc.,
as commodities or personal propefty would, on prin-
ciple, be subject to requisition if required for
the needs of the army,83 Feilchenfeld argues  that
intangible property such as patent rights and con-
tracts would be subject to requisi:‘cion,8lL Although

no authority or practice 1s cited -in support of this

79. To the same effect, Siuta. v. Guzkowski, Polish
Supreme Court, Annual Digest, 1919-22, Gase No.
3&2, where the goods were requisi%ioned for the pur-
pose of resale in the occupied territory. Contra,
Ralli Brothers v. German Government, Anglo-German Mixed
Arbitral Tribunal, Annual Digest, 1923-2L} Case No. 2LL.

80. Annual Digest, 1919-22, Case No. 33¥9; see also ed-
itor's note, Annual Digest, 1923-2L, Case No. 24L.

8l. British Manual of Military Lew, par. 417, foot-
note 1; Rolin, par. 507.

82. British Manual of Military Law, par. 423; Lauter-
pacht, p. 319; Bentwich, p. 36.

83. Cf. Nussbaum, Money in the Law, p. 53; Feilchen-
feld, p. 38.

84k. Feilchenfeld, p. 38.



Requisitions
-- in Propor-
tion to Re-
sources of
the Country.

the whole country".
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view, it seems sound. . Spaight has stated that prac-

tically everything under the sun may be requisgi-

tioned.B5

Requisitions; according to Article 52, shall
be in proportion to the resources of the country..
This limitation means, according to Higgins, "that
the inhabitants are not to be left in a star%ing‘
condition” .20 Whether tne requisition must be in
proportion to the resources of the individual is-ex-
tremely,dou’btful° It has been stated ﬁhatv"the
levies must be reasonable and ﬁroportioned to the
resources of the district or pérson.assessed, both
by the better authorities prior to 1907, and since
then by the Hague_Regulations"og7 Feilchenfeld sug-
gests that the words "resources of the country" do
not refer to the assets of a particular individual
and that an occupant "may take a farmer’s last cow
and piece of bread as long as by doing so he'does

not unduly exhaust the cattle and bread supply of
" 88 |

85. Spaight, p. Lo2.
86. Higgins? War and the Private Citizen, p. 61.

87. Gregory, 15 Colum. Law Rev. 207, at p. 221.
General Washington in 1777 directed Hamilton

to procure from the inhabitants of Philadelphia req-

uisitions of blankets and clothing in proportion to
the ability of each. Taylor, p..550.

88. Feilchenfeld, p. 37. See p. 153, infra; for
parallel situation arising in billeting.
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. authorities have fled or fail to act for any reason.
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When the requisition is local it is usually ad-
89

dressed to the officials of the municipaiity, "~ who

are made responsible for the collection or procure-

‘ment of the materials requisitionedo9o This proce-

dure has the advantage of permitting a more equit-
able distribution of the burdens‘of‘reQuisitions
among the inhabitants.' In sddition, it simplifies
the procedure of payment in that .settlement of the
amount due ma& be determined with‘the‘local 6fficials
rather than individualso92 Where the requisition is

general, it is addressed to the official in charge

~of the administrative division, such as the provin-

cial governor, etc., upon whom the responsibility

" rests for procuring the materials.?3 Requisitions

may be made directly on individual inhabitants by

detachments of soldiers. This is done if the local

oL

89. Ferrgnd, p. 188, states that requisitions may

be addressed to leading citizens'in dsfault of
officials. - ‘ ‘

90. Ferrend, p. 188; Hunt Report, p. .22k,
91. Ferrand, p. 188; Spaight, p. L4OL.
92. TFerrand, p. 188.

93. Ferrand, p. 188.

k. This procedure of using detachments of ‘soldiers
to make domiciliary visits or searches to secure

materials is sometimes called "military"'requisition

or execution. Ferrand, p. 203} FM 27-10, par. 337.
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Requisiﬁions may be niade of goods belonging to own-

ers who &re absent from the odcupied'area°95

' Requisitions The Hague Regulations provide that requisitions
<~ on Whose
Authority. shall be demanded only on the authority of the com=- |

mander in the locallty occupied.96 In other words,
individual officers or soldiers may not order requi-
sitions,97 Individual soldiers, however, may be au-
thorized by the commanding officer to requisition
materials and the authorization may be oral.98 Ex-
cept in emergency, only commissioned officers are
permitted to requisition,99 The German War Book
states the same rule with the additional explanation
that "it cannot, however, be denied that this is

not always possible in war, that on the contrary

the leader of a small detachment and in some circum- -
gtances even a man by himself may be uﬁder the neces-

sity to requisition what is indispensable to him",loo

% . The receipt may be left with an agent or repre-
sentative, if any, or public notice may be given
that payment will be made or receipts will be issued
through the local authorities. 'Ferrand, p. 209. The
British Manual of Military Law, par. 413, states that
the absence of the owner does-not authorize pillage
or damage. . A note should be left if anything is taken.

9%. FM 27-10, par. 335. °
' 97. Borcherd, p. 68,

98. Supreme Court of Austria, 8 Feb. 1916, Zeitschrift
fur Volkerrecht, Vol. 10, p. 389.

99. British Manual of Military Law, par. 418.
100. German War Book, p. 134,
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Materials requisitibned must ag far as possible
be paid for in casholOl The duty of payment rests
ori the state making the requisition, iuee, the occu-
pantolO2 If this is impossible requisitions must
be acknowledged by receipt and payment of the amount
due shall be made as soon as possible,,lo3 Thus, the
Belgian Court of Cassation has held that a requisi-
tion of a horse unaccompanied by payment or a receipt
could no more transfer property in the horse than a
th<—3f‘tqlolL Mixed arbitral tribunals have ruled_that'
although & requisition be made in accordance with
international law, it becomes unlawful if the owner

is not compensated within-a reasonable time .10 " If

101. FM 27-10, par. 335.

102. See authorities cited in Garner, Vol. II, p.
122; Rolin, par. 515; Ferrand, p. 212.

103, FM 27-10, par. 335; Lauterpacht, p. 318.

10k. Laurent v. Le Jeune, Annual Digest, 1919-22,
Case No. 343,

105. Karmatzucas v. Germany, Germanc-Greek Arbitral

Tribunal, Annual Digest,. 1925-26, Case No. 365;
Portugal v. Germany, Annual Dlgest 1929 30, Case No.
92; Goldenberg Sons v. Germany, Special Arbitral Tri-
bunal, Annual Digest, 1927-28, Case No. 369. ' The ed-
itors of the Annual Digest.(McNair3and Lauterpacht)
have stated in a footnote to Karmatzucas v.:Germany,
that "The reasoning of the Tribunal is open to ob-
Jection ag it is difficult to see how subsequent
failure to pay rendered the requisition unlawful ab
initio. It would have sufficed to hold that the
subsequent failure to pay was illegal."
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the occupant does Lot have cash to pay for requisi-
tions, he may raise it by imposing contributions on
the populationﬂlO6

It is clear that the occupsnt may fix the price
for the requisitioned articles,lo7 Spaight gtates
the standard to be a "fair price" or a "strictly
reasonable pricé“,lo8 He cites the British instruc-
tions for rejuisitioning in the Anglo-Boer War which
provided that no increase in value by reason of the

existence of military operations should be allowedolo9

In Roumania v. Germany, a special arbitral tribunal

held that the compensation paid to the owner by Ger-

many for requisitioned supplies was one-gixth of

the value of the property and the court stated that

"it became an act contrary to international law when,

after a reasonable time, the plaintiff did not obtain
n 110

full compensation'. Rolin states that the price

for requisitioned supplies should be fixed in

106. Hyde, Vol. II, p. 370; Lauterpecht, p. 318;
‘ Bentwich, p. 36.

107. M ?7—10, par. 339; British Manual of Military
Law, par. 421.

108. Spaight, p. 407.
109, Spaight, p. LOT; see Lauterpacht, p. 319, who
says that the occupant may fix the price himself,

"although it is expected that they shall be fair'..

110. Annual Digest, 1927-28, Case No. 369,
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N

accordance with the true value "unless requisition
iy to degenerate into a theft",lll

The occupanﬁ may, in discharging his duty of
maintaining law and gafety, determine the currency
in which payment for requisitions may be made and
fix the relative value between various types of
currency circulating in the occupied territorya_ll2
The occupant’s right to fix prices would not, ac-
cording to Hyde, give him the right to place an ar- |
tifiicial and excessive valuation'on the currency of
his country circulated in the occupied territdryall3

In the case of movable property, the occupant
generally takes title to property lawfully requisi-
tioned, although he may, if he desires, requisition
its use onlyollu In the case of immovable property
. such as real estate, the use is requiSitioned'and

not the ownership since the needs of the army require

111. Rolin, par. 5Lk.

112, Nusebaum, Money in the Law, p. 159; Feilchen-

: feld, p. 70, et seq. Thus allied military lira,-
printed in the United States, were used as legal

tender by the Allied forces in Sicily in order to

provide an adequate circulating medium. - See Proclam-

atiogs Nog. 3 and 12 used in Sicily, M 353-2, pp-

39, 69. :

113, Hyde, Vol. II, p. 37k.

11k, Hall, p. 509; cf. Annual Digest, Czechoslovakila,
Supreme Court, 1919-22, Case No. 340,
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Requisition of
Porsonal Serv-
ices Involving
War Operations.
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¢ 115
the use of the premises only.

Billeting or Quartering is a form of requisi-
tion for housing soldiers in homes of private per-
gons in enemy territory, who may be required to
supply food, lodging, stabling and forage,ll6 The
provigion of the Hague Regulations relating to req-
uisitions applies to billeting, that is, payment
must be made if possible, otherwise a receipt must
be given.117 Generally, requisitioning of quarters
for the occupant’'s soldiefs should not go so far as

118

to expel the inhabitants from their houes, unless

other accommodations can be provided for the inhabi-

tants.ll9

120

Article 52 of the Hague Regulations permits

the occupant to requisition the services of inhabitants

115. Cf. Annual Digest, 1919-22, Case No. 340; see
American Representation in Occupi :d Germany, Vol.

II, p. 128,

116. Lauterpacht, p. 319; FM 27-10, par. 336.

117. Lauterpacht, p. 319.

118, Rolin, par. 520.

119, American Representation in Occupied Germany, Vol.
II, p. 133. The Hunt Report, p. 225, states that

at one time 250,000 American soldiers were billeted

on less than 800,000 inhabitants and that the Command- .

‘'ing General directed that every male German between

the ages of 15 and 60, not in ill-health, should glve
up hls bed 1f American soldiers billeted in his house
lacked them.

120. FM 27-10, par. 302.
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of occupied territury for the "needs of the army of
oocﬁpation", subject to the limitation that these
shall not be of such .a nature as to”inﬁolve the in-
habitants in ﬁhe "obligation of taeking part in mil-
itary operations against their own'country"u121 The
difficulty in drawing avclear line between permitted
and forbidden work arises from the faét'that serv-
ices of the inhabitants for the needs of the occupy-
ing army may be requisitioned,ﬁut thoge services
must not constitute operations of war against their
own country. All services furnished to the army of
occupation may, to some extent, aid the operatidns
of war though indirectly.

It must be admitted that the Hague Regulations
and the practice of nations permits forced labor.122
However, certain measures of compulsion on the part
of the ‘occupant are clearly prohibitéd:as being in ;
violation of Article 52. Thus,‘indiViduals whose

~services are requisitioned may not be exposed to the

dangers of combat, that is, they must not be compelled

121. This article is substantially the same as Arti-

’ cle 23h of the Hague Regulations. No special
significance is attached to the use of "™military oper-
ations" instead of "operations of war". See Holland,
pp. 4b, 56; FM 27-10, par. 36.

122. Rolin, par. 472, citing Nys; Bisschop, p- 165;
British Manual of Military Law, par. 388; FM 27-
10, par. 303; The German War Book, p. 118.
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to perform labor in a place where they are gxpmsed
£o bodily harm by the fire of the combatantsel23
Similarly, since the occupant is. not the sovereign
he may not compel the doing of acts by the inhabi-
tants which are traitorous to their sovereignolgu'
Inhabitants cannot be compelled to take part in
military operations of any kind and Article 52 of
the Hague Regulations is much broader thah a mere.
prohibition against their use as combatantsalgj '
The boundaries betweén permitted and forbid-
den work may be difficult to define. In principle,
however, the distinction is between services which

directly and distinctly serve war operations#_g6 and

such as amount to an indirect participation in war

opelr'ationsale7 The majority view is that the'dig-
ging of trenches, the construction of fortifica-

tions, even at a distance from the front, the

25, Ferrand, p- 15,

124, Ferrand, p. 15; see p. 110, supra, on impressment
of guldes See also Merlgnhan Lemonon, p. 481, °
who state that although the occupant may requlsltlon
printing presses, he may not compel the printers to
print documents in opp081t10n to their government

125. Rolin, par. L68;. ‘Ferrand, p. 60; Holland, pg-hha

126. Spaight, p. 152; Phillipson, International Law
and The Great War, p. 197. See also Garner for B
citations of authorlty, 11 Am. J. Int. Ls Tk, at p. 110.

127. Rolin, par. 469, citing Bonfils; Garner, 11 Am.
J. Int. L. 74, at p. 110, citing Pillet.



repairing of arms, the making cf munitions, and the
construction of guun empl;cementé are prohi’bited@lg8
Ferrand states that there cah be nc question:of forc-
ing the heads of factorics or their workérs to manu-
facture for the enemy arms, canncns, rifles, machine
gung, swbrds, for.ificacvicn baskeis, sacks of warth
for trench revetments, munitions, etc,; or to repair
damaged arms, and he addc that the manufacturing of
clothing and harness equipment for use by enemy
troops would be prohibited;lgg
Certaln services may clearly be demanded by the
occupant. The occupant may compel the performance
of humanitarian services such as the care of gick
and woundedysbldiers,‘collecting and removing the
130

wounded ,. and buryiﬁg the dead. inhabitants whose

128. Ferrand, p., 60; Rolin, par. 469; Garner, 11 Am.

J. Int. L. Tk, at p. 111; Spaight, p. 152. See,
however, Lauterpacht, p. 345, who states that the
practice of belligerents;has been to distinguish be-
tween military operationg and military preparations
and that such work as the construction of fortifica-
tions andrthe like behind the front is not forbidden
in preparation for military operations. The British
Manual of Military Law, par. 391, and FM 27-10, par,
305, seemingly make no such distinction. Both state
that the compulsory construction of fortifications
and entrenchments is forbidden work.

129. Ferrand, p. 62. To same effect see Pillet, cited

in Garner, 11 Am. J,.Int. L. 7Lk, at p. 110. See
P.W. Cir. 5, WD, 1944, where it is stated that prisoners
of war may be used to manufacture cloth and .leather and
the like although worn by soldlers

130. Ferrand, p. )9;“M 27-10, par. 30hn According to
Ferrand, p. 59, the population may not be called
on to treat men who are stricken with contagious diseases. ..
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services furnish the normal and necessary needs of
human beingé are, generally, not participating 4i-
rectly in war operations although the reciplients of
their services are the occupant’s soldiers;; Thus
an occupant may requisition inhabitants for preparé
ing quarters for troops, for-harvesting growing
crops and grain, bakingbbread;.and slaughterihg cat-
tle for his troops in thé occupied territorybl3l
Services performed by inhabitants which are
necessary for the proper administration of‘thejocf'
cupied territory are not prohibited although inci- -
dentally military operations may_be facilitaﬁedalgg
The services of inhabitants may be requisitioned to
construct or repair roads of general utility, bridges,
rgilroad, telegraph lines, etcn,.although the mili-
tary also uses such facilities'sinée such work is
in the interest of the communitj iteelf as aﬁ act
of good sdministration.’33 Conversely, inhabitants
could not be compslled to work on purely strategic
roads leading to fortified positions nor could they

be compelled to create means of access to a bzaLttILef'i'e].(L131L

131. Ferrand, p. 59.
132. Ferrand, p. 62,

133. Paillipson, International Law and The Great War,
p. 197; Ferraid, p. 62; Rolin, par. 470, '

134. Ferrand, p. 62.
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An occupanf may seize both public and private
railroads and operate them not only for his military
purposges but also comm.ercially.l35 HQ may reqﬁisi-
tion the services of the officials and employees of
the railroad so long as they do not amount to é di-
rect service in war operations.l36 What acts by
railway employees would constitute diréct partici-
pation in war operations is doubtful. According to
many continental authorities, the transportation of
the necessities of life, foodstuff, gasoline, fifles,
powder and ammunition, and even enemy troops, would
not be illegitimate.*>! Bonfils states that although
such services are of great use to the enemy they do
not constitute a direct and immediate participation

in the operations of War.l38 The only limitation

recognized by such wrlters 1s that the compulsory

135. See FM 27-10, par. 331; Spaight, pp. 413, 4lk.

136. M 27-10, par. 303; British Manual of Military
Law, par. 388.

137.' Rolin, par. h69, though disagreeing with this

view, states: '"Most text writers consider such
requisitions of service legitimate, even the French
authors.”” See Garner, 11 Am. J. Int. L. 7L, at p.
109, citing esuthorities.

138. Rolin, par. 469; Garner, 11 Am. J. Int. L. Tk,

at p. 109. See Ferrand, p. 65, who would pro-
hibit all requisitioning of railroad workers because
rallroads are important strategicelly and partici-
pate closely in the operations of war although in-
directly. : .
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transportation of arms, munitions of war, and food-
gtuffs should not be required in the face bf immin-
ent or actual battle.l39 Garner's view is stated

ag follows:

It may also be doubted whether forced labor in
railway shops and in the operation of railway trains
which are used by the enemy for the transportation
of troops and military supplies is permissible. The
line of demarcation between such services and work
on fortifications is at best very shadowy, and there
is no principle of logic or reason why a belligerent
should be allowed to require the one and forbidden
to exact the other * ¥ ¥ The services of Belgian
railway employees, in particular, was of immense
military value to the Germans, not-only because it
released large numbers of Germans and left them
avallable for services in the army, but because ow-
ing to the different construction of ‘Belgian rail-
way locomotives and railway machinery as. compared
with th.se in use in Germany, the operation of the
Belgian lines by Germans was carried on with diffi-
cLity and resulted in numerous acciderits. The serv-
ices of Belgian engineers, machinists ‘and trainmen
wore, therefore, as necessary to the Germans as
soldiers in the field * % ¥

Article 52 of the Hague Regulations is directed
against compulsory labor of inhabitants in the pro-
hibited activities; the acceptance.gf voiuntary serv-

ice is not prohibited,lul

Occupant as : Ag has been shown, military necessity and the
Administrator ‘ _ , '
of Occupied = need for maintaining public order and safety are

139. Rolin, par. 469. Of course, the lives of the

. peaceful inhabitants should not be exposed to
the risks of combat. Ferrand, p. 15; Rolin, par. 469.
140, 11 Am, J. Int. L. 74, at p. 111.

141, Spaight, p. 1hk.
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the twin pillars on whish the ocuupant’s authority
rests.lhz In requisitioning services or materials
for the "needs of the army of occﬁpation", the occu-
pant's‘actS“find,justification in military neces-
sityolu3 In such case Article 52 of .the Hague Regu-
lations requires that payment shall be made by~ the
occupant in cash but if this be not pbssible a re-
ceipt must be given and payment made as soon as pos-

Sibi&;léu_ When the occupant acts in the role of ad-

‘ministrator of the ¢ccupied territory he is discherg-

g hié-duty :f maintaining law and order ;4> An

occupant, who orders work done fcr the benefit of
the COmmunity‘and ndt_inuring to his own advantage,

acts in his capacity;aswadministrator of the occu-

pied territoryalu6 -The burden of the cost of such

work properly falls on the community benefitedelu71
Although the authorities are silent on this problem,
it is believed that Article 52 of the Hague Regulé-

tions requiring payment or a recelpt by the occupant,

lh2°_See.p, 36, supra.

143, Spaight, p. 384; Hall, p. 513.
14k, See pa l50; supra.

145. See p. 38, supra.

146. Cf. Bordwell, p. 329.

147. Cf. New Orleans v. Steamship Co., 20 Wall. 387,
Td 27-250, p. L3.
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relates only to requisitions for the "needs of the
army of occupafion”;lMB Ariga states that in the
Russo-Japanese‘War, "the commissionur of the 1st
Army ordered the inhabitants residing along the ar-
my‘s line of communication to have the roads repaired
without any remuneration. This is evident from a re-
port of the commissioner of Mukden, dated June 19,
1905; the action it reports is severe but irreproach-
able in 1w, "9 1y must be remembered that ths
Japanese policy in the Russo-Japanese War was to pay
for all raquisitions,15o
During the military occupation of New Ofleéns by
ths Army of the United States from 1862 to 1866, it
hecame necessary to build a new wharf on the water
front involving the expenditure of a large cum cf
money. The occupant contracted with a ste~mohip com-
pany which undertdokkthe crection of the wharf in
consideration of a lease of thé wharf for 10 years.
In addition, the company agreed ﬁo pay a rental and
keep the wharf in repair. The improvements were im- .

portant to the welfare and prosperity of the city.

148, See FM 27-10, par. 335. ‘lhe relatcd probloms

of the payment of the expensecs of administration
of the occupled territory from tax collections and
contributions will be discussed later. ~Page 184, infra.

149, Ariga, p. 463; see also Rolin, par., 539.

150. See Spaight, p. 397; Ariga, p. 450, ot seq.
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- The court held that this lease was valid ag "a fair
and reasonable exercise of the power" vested in the
military governor, although the war ended .a year af-
ter the lease was made. ThévmajorityvopiniOQ eX-
pressly stated that it did not intend to impugn the
general principle that contracts of an occupant re-
lating to things in the occupied territory lose théir
efficacy when occupation ceases. ot 'Bordwell.has
said with respect to this problem that: -

A distinction must be made between contracts of -
exploitation which the occupant makes for his own ad-
vantage, and those which he makes in his capacity of
administrator for the benefit of the community. Meas-
ures for the permanent benefit of the community  should
be left, when it is possible, to the legitimate -power,
but there may be cases where the needs of the commun-
ity are so pressing as to admit of no delay, and if
in such a case a contract is let for work which ex-
tends beyond the period of occupation, such contract
is valid even then, if it was reasonably within the
scope of the occupant's essentially provisional
power . :

The occupantfs duty to maintain pﬁblic order and
safety will justify necessary measures taken for -the
benefit of the occupled state. In taking such meas-.
ures, the occupant may avail himself of the law of
the occupied state. During the United States naval

occupation of Haiti in 1015, the naval’government de-

cided that the interests of Haiti and of the occupation

151. New Orleans v. Steamship Co., 20 Wall. 387; TM 27-
250, p. L3.

152. Bordwell, p. 329.
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. demanded the egtablishment of roads‘through the in-
terior. The revenue of the country did not permit
the hiring of labor. The naval govermment fell back
upon an old Haitian law and custom that required the
peagant to give a limited amount of time to work on
the roads in his locality.l”3 In 1918 the German
Governor-General in Poland authorized a communal dis- .

154

trict to carry out the expropriation of certain
property in order to extend the district hogpital.
The commissioner of the communal district made an
order for expropriation against payment of a certéin
sum as compensation. The expropriation followed;the
substantive law of the occupied territofy° The Gov- .
ernor-General departed from the law of the‘occupied
territory in changing the procedure, that is, pub-
lishing a decree authorizihg the Governor-General

to order such expropriation where formerly it could
be ordered only by the Russian Emperor. The Polish

Supreme Court ruled that the ddcree of the German

Governor-General was valido155

153. R. H. Gabriel, unpublished lecture, 21 June 1943.

154. Expropriation of private property on the payment
of compensation is a measure for the benefit of

the occupied country and thus differs from a requisi-

tion under the Hague Regulations. Feilchenfeld, p. 50.

155. Marjamoff and Others v. Wloclawek (Communal Dis-
trict of), Annual Digest, 1923-24, Case No. 243,

The court based its decision on the power of the Gov-

ernor-General to change rules of procedure.
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The second paragraph of Article 53 of the Hague
Regulations provides for the seizure of all appli-
ances, whether on land,'at gea, or in the air, adapted
for the transmission of news, or for the transport
of persons or things; and, depots of arms, and, gen-
erally, all kinds of war material,l56 even if they
belong to private individuals, but théy must be re-
stored and compensation fixed when peace is declared .7
The Convention purposely refrained from giving a de-
tailed list of the various things subject to seizure
owing to the dangers of incompleteness and instead
158

adopted a general formula. The seizure of prop-

erty under Article 53 ié not based, &s in the case

. of requisitions, on the neséds of the army of occupa-

tion but on the broader:ground of military necessity;
more gpecifically, it is not only the need of the oc- 7'
cupant that Justifies the selzure but the dgnger of
permitting property susceptible of direct military use

to remain at the disposal of private individuals. 09

156. The original French "munitions de guerre" has been

translated in Edmonds and Oppenheim, p. 141, and
by Holland, p. 5, as "war matérial”; FM 27-10, par. 331,
translates the words as "ammunition of war'"; Scott, *
Hague Conventions and Declarations of 1899 and 1907, -
p. 125, uses the words "munitions of war".

157. FM 27-10, par. 331.
158. Westlake, Part II, p. 115; Higgins, p. 270.

159. Ferrand, pp. 137, 138; cf. Art. 6, Declaration of
Brussels cited in Baker and Crocker, p. 394,
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"Seizure" is not mere supervision, it is the
actual taking of possession and exercise of controlnl6o
It is not a taking of possession with a view to own-

ershipl6l

as there is a duty of restoring the proper-
ty at the conclusion of the peace.162 The.Weight
of opinion indicates that thig possession need not
be purely conservatory in nature,l63 and‘that the oc-
cupant may use the property for military.purposesol6uv
This article assimilates depots of arms and am-
munition cf war with means of transportation and com-
munication and requires restoration in both cases°165
Generally, arms and ammunition of war, unlike means
of transportation and communication, would be con-
sumed by use or be deteriorated to such an extent as

to lose all value at the end of the warnl66 In such

cases, gince restitution is either impossible or

160. Ferrand, p. 138.
161. Cf. Huber, p. 662.
162. Rolin, pars. 492, 522.

163. See Merignhac-Lemonon, p. 569, who argues that
it is of a conservatory character and if the
occupant makes use of such property he should proceed

by requisition.
16L. Lauterpacht, p. 312; Ferrand; p. 136, et seq;;
' Latifi, p. 30; Garner, Vol. II, p. 125; Westlake,
Part IT, p. 115.
165. Bordwell, p. 326.

166. Westlake, Part II, p. 115.
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illusory; compensation will be substituted in the
place of restitutionol67 Article 53, paragraph 2,
of the Hague Regulations acknowledges that there is
ligbility somewhere to make compensation;l68 but
leaves the settlement of that question for the treaty
of peacegl69 Holland says: "The treaty of peace
must settle upon whom the burden of making compensa-
tion is ultimately to fall."70 According to Bord-
well, "The idea was not so much that the owners |
should not be fully compensated, as that it was not
a matter of international right * ¥ #1171

The Hague Regulations make no provision for the
giving of a receipt; although the drafting committee
at the 1899 Conference stated that the fact of seiz-
ure should be noted in one way Qr another, 1f it were
only to furnish the owner an opportunity of claiming

compensation contemplated in Article 530172 It is

167. Rolin, par. 532.
168. Westlake, Part II, p. 115.
169. Lauterpacht, p. 313.

170. Holland, p. 57. The British Manual of Militwuiy

Law, par. 415, footnote 1, says: "By which party
such indemnltles are to De pald should be settled in
the peace treaty.'

171. Bordwell, p. 326.

172. The remarks by M. Rolin quoted by Ferrand, p. 150.
The British Manual of Military Law, par. hl5, states:
"The fact of seizure should.obviously be established in
some way, 1f only to give the owner an opportunity of
claiming the compensation expressly provided for."
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_ appareht that gome writing whether termed s receipt
or otherwise must be given the owner acknowledging
the seizure of the material so that it may be the
basgls for his securing restitution of the material
and compensation after the war°l73

The distinction between the rights of a bellig-
erent engaged in actual hostilities and his righte
With fespect to property in occupled territory must
be kept in mind,lﬁL Thus, privately owned material
falling within the description of "arms, horses,
military equipment and military papers" and actually

uéed by the enemy forces in military operations or

actively participating in.his operations are liable
to confiscation.l’? For example, in the area of
ractual combat, trains carrying ammunition or troops,
or carts.and the vehicles loaded with food or sup-
plies can be seized as booty of warol76 Lauterpacht
says:

Private enemy property on the battlefield is no
longer in every case an object of booty. Arms, horses

and military papers may indeed be appropriated, even
if they are private property, as may also private

173. Lauterpacht, p. 313; Ferrand, p. 151.
174, See p. 126, supra.

175. Latifi, p. 30; see JAGS Text No. 7, p. 127, et
seq., for detailed discussion.

176. Latifi, p. 30.
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means of transport, such as carts and other vehicles
which an enemy has made use of AT7
Private property susceptible of direct military
use seized by the occupant may be damaged or destroyed

in the actual conduct of hostilities under imperative

military necessity and there is no duty of compensa-
tion for the damage or lossal78

Article 53, paragraph 2, of the Hague Regula-
tions clearly includes cables, telephone and tele-
graph plants, radio stations,l79 automobiles,lBo
horges and other draft and riding animals, motors,
bicycles, motorcycles, carts, wagdns, carriages,
railways, railway plants, tramways, ships in port
(ships at sea are subject tc maritime law), all man-
ner of craft in canals and rivers, balloons, airships,
airplanes, and depots of arms, whether military or
sporting,lBl The general language of this article

would permit the seizure of real property used in

connection with appliances adapted for the transmission

177. Lauterpacht, p. 31k,

178. FM 27-10, par. 333; Spaight, p. 114; cf. Fer-
rand, p. 150; Rivier, p. 323; Merignhac-Lemonon,

p. 612, ,

179. Rolin, par. 530.

180. Rolin, par. 528,

181, FM 27-10, par. 332.
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of news, transport of persons or things,l82 Tnus,

not only céuld the occupant seize the cars, engines,
etc., of a railroad, but the tracks, station build;
ings, stations, roundhouses, warcehouses, and all

. property connected with its operations.183 The
right of seizure extends to the whole enterprise as
an operating business including its real estate.l81+
The same 1s true of the postal system, telephone and
felegraph communications, and transit by air. In

the latter case, for example, the occupant could

seize not only the alrplanes, but the hangars, shops,
~aviation flelds, and the offices.lB5 Ships at ses

are subject to maritime law. However, the facilities
located on land and used in connection with such ships,
e.g8., coal, stores, wharves, etc., may be seized as
pért of the transpcrtation system,l86

This article also permits the seizure of "depots

of arms, and, generally, all kinds of material of

War”;l87 The generality of the words "all kinds of

182, Rolin, par. 523.
183. Rolin, par. 529.
184. Rolin, pars. 529-530.
185.’Rolin; par. 530;
186. Rolin; par. 529.

187. ¥M 27-10, par. 331.



- 170 -

material of war" preveﬁts an explicit enumeration of
things subject to seizure. The British Manual of
Military Law defines war material as‘anything‘that
can be made use of for the purpose of offense and
defense including the necessary means of transport.l88
The German War Book recognizes the seizure of private
property which may be "regarded as of use in war",
including "articles likely to be of use with advan-
tage to the army, as telescopes, etco"189 ‘According
to -Bentwich, the German rules of war would permit

the seizure of printing presées,l9o and, he adds,
"that the effects of an invasion upon the usufruct

of private properﬁy in this way may be very consid-

erable” .19 This article permits, according to some

‘authoritles, the seizure of arms and munitions fac-
tories and other establishments manufacturing war

material for the army. °° The Allied Military

188, British Manual of Military Lew, per. 415, foot-
note 7. '

189. Germen War Book, p. 131,

190. Merignhac-Lemonon, p. 481, seemingly approves
of the seizure of printing presses.

191. Bentwich, p. 39.

192. Ferrand, p. 176; Merignhac-Lemonon, p. 608,
gtates: "What i1s to be decided with respect to
the case in which war material ¥ ¥ ¥ ig the property
of private companiesg? ¥ ¥ ¥ The great establishments
of Creusot, Essen, and Birmingham constitute important
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Government proclamations in Sicily permitted the
contr&l by the occupants of any private business and
industry furnishing war material useful to the mil-
itary, e.g., cement and asphalt plantS-l93
Cages agsimilated to seizure under paragraph
2 of Article 53, although not within its terms,
arise where property is seized by the occupant in
order to prevent its use to the detriment of the oc-
cupant or to prevent it from falling into the hands
of the: snemy'state. Thus, Merignhac-Lemonon recog-
nizs that private funds may be placed under seques-
tration to avoid their being loaned tc the enemy

194

state. Similarly, an occupant may assume control
of private property belonging to psrsons whose ac-
tivities are prejudicial to the safety of the occu-
pant and who may use such property in furtherance

of their activitie.‘s‘,lg-5

An occupant who has selzed & private railroad

may exploit it for commercial purposes as well as

192. (Contd.) centers of arms and munitions manufac-

ture ¥ ¥ ¥ confiscation must be acknowledged
if it is considered necessary by the occupant who
could hardly be obliged to leave resources as impor-
tant as these to its adversary, and who must as a

consequence be authorized to sequester them ¥ * *"

193. M 353-2, pp. 19, 53.
19Lk. Merignhac-Lemonon, p. 609.

195. See M 353-2, p. 52.
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for his military needs.196 He may, if he so desires,
grant the right of exploitation to a third party for
the period of occupation.l97 It is evident that the
occupant is not obliged to pay fares or charges for
the transportation of soldiers or supplies on a rall-
road which is under his complete manaéement.l98 In
the present war, railrbads under Germah control in
occupied territories carry German troops, war mater-
ial and equipment free of charge.l99 According to
some authoriﬁies, the occupant may not take posses-
sion of funds or securities found in the treasury of
the private railroad and belonging to it'EOO The
tearing up of railroad tracks and carrying them off
for use outside the occupied country is considered
a8 beyond the power of an occupant who has seized a
private raillr'oad,,EO:L The reason given for this con-

clusion ig that it is only the use or exploitation

196. Spaight, p. 413.
197. Ferrand, p. 146,
198. Cf. Fiore, par. 1566.

199. See European Transportation Under German Rule,
Block, 11 Social Research 216, at p. 225.

200. Rolin, par. 530; Merignhac-Lemonon, p. 612; Fiore,
par. 1566,

201. The same would be true of a rallroad publicly

owned. Garner, Vol. II, p. 128. The occupant
may damage or destroy railroad tracks if demanded by
the necegsities of military operations.
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‘of the railroad that is given an oocupantogog The
right of the occupant to remove rolling stock from
a privately owned railroad fér use elsewhere than
in the occupied territory is a matter of dispute
among writers. ‘Ferrand and bther French writers
deny the right of the occupant to do so on the
ground that it would interfere with the private com-
merce of the occupied territory and inflict damage
on it which éould not be Jjustified by the necessi-
ties of war,go3 Garner suggests that perhaps roll-
ing stock unlike railroad tracks may be easily re-
moved and returned at the end of the war without
unnecessary injury to the plant.golL

Writers have debated the question of the meas-
ure of compensation or indemnity that must be paild
for seized property such as railroadsogo5 It is Dbe-
lieved that this discussion is without practical
value since the side upon whom £he burden of indem-
nities will fall and the extent thereof are regu-

lated by the treaty of peace,206 Bordwell has stated

202. Garner, Vol. II, p. 127.

203. Ferrand, p. 147; Merignhac-Lemonon, p. 61k.

20k, Garner, Vol. II, p. 127; German writers support
the right of removal. See citations in Feill-

chenfeld, p. 9.

205. See Rolin, par. 527; Ferrand, p. 148.

206. Westlake, Part II, pp. 115, 116,
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with respect to Article 53, paragraph 2, that:

It was desired, especially at The Hague, that
the seizure of these instruments should be regarded
as a mere sequestration. This would have entitled
the owners to an accounting of rents and profits,
when their property was handed back at the conclu-
gsion of peace; but violent opposition to this view
manifested itself, and it was agreed that the com-
pensation be arranged at the peace. The idea was
not so much that the owners should not be fully com-
pensated, as that it was not a matter of interna-
tional right ¥ * ¥ it was thought best to leave the
matter of compensating its citizens for losses sus-
talned in the war to the unsuccessful party,207 and
not to compel her to pay part of them in full, when
she might feel that she could distribute the bur-
dens of the war more equitably on some other basis.208

Where the occupant operates a private railroad
for his own purposes as well as commercially, to whom
does the profit, if any (the excess of revenue over
expenditures), belong? Spaight says: "Evidently
to the proprietors of the lines; it is a case not
" of public but of private funds."99 After the
Pranco-German War of 1870, the peace treaty pro-

vided for a mixed commission to determine the amount

207. Cf. Baty, The Canons on Internstionasl Law, who

says, p. 465: "¥ ¥ ¥ if you lose you will be
forced to restore, and if you win you can stipulate
that you shall not be forced to restore ¥ * *"

208. Bordwell, p. 326. See also Rivier, p..323, who

states: "The question of the indemnity which
owners may obtain after the war for damage caused to
them by loss of use, interruption of operation,
destruction and damage, depends on internal‘law. In
the absence of agreements to the contrary, the obliga-~
tion of indemnifying falls not upon the occupying
State but upon the invaded State."

209. Spaight, p. 4l4; Ferrand, p. 148. The German
War Book, p. 141,
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of profit carncd by Germany in operating privately
owned French railways,QlO
Exactions of money payments by the occupant
from the population in excess of taxes are called
contributionsagll The Hague Regulations make a
distinction between pecuniary fines and contribu-
tions; the latter are dealt with in Articles 49 and
51 and the former in Article 50,212 Fines or pen-
alties, unlike contributions, are imposed as punish-
ment for offenses committed against the occupantog13
Requisitions, as has been shown, are demands by the
occupant for things or services and contributions
are demands for money,glh
The right to contributions is not granted by

the Hague Regulations. The latter simply restrict

or limit the exercise of the occupant's right which

210. Spaight, p. k4lk.

211. Hyde, Vol. II, p. 370, quoting Hall, says, "con-
tributions have been defined as such payments
in money as exceed the produce of the taxes"; Latifi,

p. 32, describes the "system of levying contribu-

tions, consisting in payments in money taken by the
invader over and above the produce of usual taxes".
See Lauterpacht, p. 319; Spaight, p. 382; Hall, p.
509; British Manual of Military Law, par. L423.

212. Rolin, par. 497; M 27-10, pars. 3&1, 3&2, deal
with contributions and par. 343 with pecuniary
fines and other penalties.

213, Westlake, Part II, p. 106.

21k . Westlake, Part II, p. 107.
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‘is founded on c:ustom.215 The Hague Regulations limit
the objects as well as the amount of the levy to two
purposes only, "the needs of the army or of the ad-
ministration of the territory in question",gl6
The occupant may find that the existing taxes
and duties are insufficient to meet the expenses of
the civil administration. In such cése he may impose
ad@itional money leviés to cover the cost of admin-
istration.217 Apart from levies imposed for the ad-
ministration of the occupied country, contributions
are placed by the Hague Regulations on the same level
with requisitions, that is, both are permitted only
~for the needs of the army of occupation,218 The

majority of authorities consider contributions to be

veritable requisitions relating to money instead of

215, Spaight, p. 383; Westlake, Part II, p. 107.
216. Art. 49, FM 27-10, par. 3h41.

217. Wehberg, p. 42; Spaight, p. 382. Latifi, p. 32,

gives the following example of an occupant who
may impose contributions where the existing taxes
are insufficient: "He may, for example, find it
necessary to repair hospitals and dispensaries dam-
aged in the course of hostilities. Under such cir-
cumstances he may impose additional taxes ZEontri-
butions/ on the population to be benefited by the
works.™

218. Spaight, p. 383; Westlake, Part II, p. 111;
Wehberg, p. 4U4; Ferrand, p. 232.
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things orIServices.219 Consequently the restric-

© tions with respect to requisitions apply equally to
"contributions.ggo Contributions may not be imposed
to ralse money which is to be spent in the occu-
pant's own country in supplying the needs of his
armynegl They may not be imposed for the purpose

2ee or for impoverishing

of enriching the occupant
the population and thus exerting pressure on it to
sue for peace,QQB Nor may they be exacted for. the
purpose.of paying the expenses of the war or to meet
expenses of operations outside the occupied terri-

toryagglL Article L9 of the Hague Regulations relat-

225 contains no provision that

ing to contributions
levies shall be in proportion to the resources of

the country. It has been cogently argued by many

219. Ferrand, p. 232; Westlake, Part II, p. 1l1;
Rolin, par. L99; Spaight, p. 388; cf. British
~Manual of Military Law, par. L423.

220. Spaight, p. 383; Westlake, Part I, p. 1ll;
Rolin, par. 499.

221, Westlake, Part II, p. 111, states: "The pro-
vision made at home must be borne by him ZEhe

occupan37 out of his general resources * * *"

222, Rolin, par. 499,

223. Ferrand, p. 222.

22k, Rolin, par. 499; Garner, Vol. II, p. 11k4; Hyde,
Vol. II, p. 371.

225, FM 27-10, par. 341,
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writers that the prouvieion in Article 52 cof the Hague
Regulatlo-zs2 6 requiring requisitions to be in pro-
portion to the rescurces of the countfy applies also
to contributicns.2! The basis for this view, which
seems sound, is that contributions are on the same
level with requisitions. 228 The phrase "needs of
the army" is indefinite and vague3229',Aqbarmy»of
occupation may require many things: food, clothing;
billets, transportation, arms and munitiocns, and
money for pay of its soldiers and officers. May con-
tributions be exaéted and expended for all of these
items? No doubt exists that contributions may be
exacted for food for men and énimals, clothing. bil-
lets, means of trauspurtation, and other gimilar
items.<30 Rolin denies thaﬁ pay of soldiers and of-

ficers and arms and muniticns are proper items. He

argues that contributions are imposed as an equivalent .

226, FM 27-10, par. 335
227. Rolin, par. 499; Ferrand, p. 238: Hall, p. 510.

228. Rolin, par. 499; Westlake, Part I1I, p. 112.

See Garner,-Vol. II, p. 113, for protest of
Belgian Government in World War I to contributions
imposed by Germans based on the ground that they
were excessive, being two-thirds and three-fourths
of the total budget of the state, and that the coun-
try was impoverished.

229. See lawrence, p. 426; Garner, Vol. II, p. 11k,

230. Rolin, par. 501.
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for requisitions and that since’neither money nor

" arms and munitions may be requisitioned, 231 levying

contributions for these purposes is im.propera232
Literally interpreted the phrase "needs of the army"
is broad enough to cover all of these items°233 Al-
though the authorities furnish no direct answer to
the problem raised by Rolin, the related and cognate
question of what items are included when arr dbccupied
country agrees to maintain the army of occupation
has been discussed. Robin, after reviowing many
treaties containing "maintenance" clauses, states:

Therefore in our opinion thc'obiigation, pure
and simple of "meintenance" imposed upcn an occupied
country will include at most lodging, food, and the
treatment of tﬁe sick and wounded, but not equipment,
arms or pay.

The question of pay for officers and men was

considered in the Armistice agreement between Ger-

many and the Allied powers in 1918, Article IX of

the Armistice states that "the upkeep of troops

of occupation of the countries of the Rhine

231. See p. 143, supra, for view that arms, etc.,
may be requigitioned.

232. Rolin, par. 501. Rolin's argument is hardly
decisive since the requisitioning of money is

improper in any case,. whether for food of the army

or any other purpcseo See jol lh6 gupra.

233. Cf. Lawrence, p. 426.

234, Robin, p. 29k.
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* % * will be charged to the German government'.

The Hunt Report states:
From this it 1s clear that the German govern-

ment was under obligation to pay for the maintenance
of the American Army of Occupation * ¥ *

* * *

The cost of occupation included far more than
the pay of troops, for the cost of food, clothing,
supplies, billets and requisitions had to be settled
% ¥ ¥ Tt was equally clear that as far as the troops
were paid in cash, Germany would have to fulfill
this obligation at once ¥ ¥ ¥ The Army of Occupation
was certain to need many millions of marks, not only
for the troops, but also for the payment of requisi-
tiong, claims, etc.

Article 51 of the Hague Regulations requires
that the occupant in levying contributions follow
the existing law as far as possible with respect to
rules of assessment and incidence of taxes.236 The
Germans in occupying Belgium in World War I levied
a contribution of 1,000,000 francs on Baron Lambert
de Rothschild and a contribution of 30,000,000 francs
on M. Solvay.237 Garner says that such a procedurs
is nothing but a form of confiscation; he states
that "the regulations of the Hague Convention asg
well as the discussions of the subject by the text

writers assume that communities and not individuals

235. Hunt Report, p. 219.
236. FM 27-10, par. 3L42.

237. Garner, Vol. II, p. 115.
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may be made the object of contributions". 938 1t ig
also todbe observed that the rules of assessment and
incidence of taxes of Belgian law were not followed.
‘The United States forces of occupation levied
contributions on imports and certain exports in the
form of customs duties in the Phillipines in 1898,239
In the Mexican Wer of 1846 the United States military
governor in occupied Mexico imposed levies on im-
ports, neutral and even American,gho
Contributions may be levied only on a wriﬁten
order and on the responsibility of the commander in

chiefagul Levies of contributions by commanders of

small units or detachments are prohibited,2h2

238. Garner, Vol. II, p. 116.
239. Magoon, p. 217.

240. Taylor, p. 551; Moore, Vol. VII, p- 282, et seq.

Cf. Cross v. Harrison, 16 How. 16L; T4 27-250,
p. 7, in which the court sustained the power of the
military governor to impose import and tonnage duties
during the belligerent occupation of California, the
court said: '"The President, .as constitutional com-
mander-in-chief of the Army and Navy, authorized the
‘military and naval commander to exercise ¥ ¥ * belli-
gerent rights * ¥ ¥ and to impose duties on imports
and tonnage as military contributions for the support
of the govermment, and of the army which had the con-
quest in possession * ¥ ¥ No one can doubt that these
orders of the President * * * was /were/ according to
the law of arms * % *" ‘ -

241. Art. 51, FM 27-10, par. 342.

242, Ferrand, p. 240, Cf. FM 27-10, par. 335; with
respect to requisitions which permit the "com-.
mander in the locality"” to make them.
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.vSeEmingly the term "cormander iﬁ'dhief"refers to. the

highest military officerwchargsd wifh the adminigtra-

tion of the occupled territory°243 Fefrandfdoubts

whether a'general_delegation of the.right td levy

contributions may be made byhthe,"commander in

chief" to anyoneughu
Contributions, as hag bgénjshowh, are mcney de-.

2L5

and, therefore, commodities ds such may not

2u6.

" mands

be exacted as contributions. In 1942 Germeny in--
troduced a metal tax in obcupiedﬁFrance‘requiripg
certain types of taxpayers te pay fixed percentages
of their taxes in metals, fhe supply. of which was
short and needed for the German war indusi:ryo247 It
this be considered as a cgntribution’it is improper
as an exaction in kind. It is obJjectlionable.'on the

separate ground that it is not for thexneeds'offthe

army of occupaﬁion,2u8 In primitive communities

243, Cf, Rolin, par. 500; Ferrand, p.-2LD, et seq.
24k, Ferrand, p. 240.

245, FM 27-10, par. 34l; Westlake, Part II, p. 107;
British Manual of Military Law, par. L23,

246. See Nussbaum, Money in the Law, pp. 37, 42, 49,

for distinction between money as a medium of
exchange, legal tender, and receivability for pay-
ments to government., '

2h7. Bloch, p- 79-

248, Its invalidity as a +ax measure l1ls apparent on
geveral grounds; however, mention of one will
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gome commodities may be the medium of exchange and
. . . . 249
receivable in payment of tax obligations. In
such circumstances contributions in kind limited to
such commodities would seemingly be permissidle as

being contributions.in money.25o

An occupant who
finds it difficult to secure prompt monsy payments
may accept securities and‘billé of exchange from
the céntributors in lieu of‘money. This practice
was used by the Germans in the Franco-German War of
1870.2°%

There 1s no obligation imposed by the Hague
Regulations for the relimbursement of contributions.252
The receipt required to be given the contributorsg53
is evidence that money has been exacted but implies

no promise to pay by the oc:01,1pza.nt‘,25lL The receipt

is intended to secure to ths contributors "the

248. (Contd.) suffice. It was not imposed for the
- administration of the occupied territory but

for the needs of Germany home industry.

249. It is reported that in the Shensi province of

‘ China wheat and flour are used to pay taxes,

wages and rents. Bloch, p. 79.

250. Cf. Feilchenfeld, p. 45.

251. Ferrand, p. 243.

252, Ferrand, p. 2L5.

253. Art. 51, FM 27-10, par. 3L2.

25k. Holland, ﬁ. 55.
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posgsibility of being indemnified af terwards by their
own government".255
A forced loan .is an involuntary exaction of

money imposed on the inhabitants by the occupant

~ which the latter is bound to repay.256 It is a form

of contribution and differs from the latter only in
that there is & dut& of returning the‘money exacted.
The same rules that govern contributions'apply‘to
forced loans.2 T

Article 48 of the Hague Regulations provides

that if the occupant collects taxes imposed for the

benefit of the state, he shall do so, as far as is
possible, in accordance with the rules of assess-
ment and incidence in force, and shall be bound to
defray the expenses of the édministration of the
occupled territory to the same extent as the legit-
imate government was so bound.258

This article neither confers nor denies the

right to the occupant to collect taxes; it simply

255. Lauterpacht, p. 320.
256. See Whiteman, Vol. III, p. 1609.

257. See opinion of Sir Edwerd Thornton, as umpire,

in the case of Francis Rose (United States v.
Mexico), where he stated: "A forced loan equitably
proportioned amongst all the inhabltants, is a very
different thing from the seizure of property from a
partécular individual." Quoted Whiteman, Vol. III,
p. 1611, '

258. FM 27-10, par. 293.
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provides that if he does collect the taxes he shall

be subject to:the two conditions stated in the ar-
ticle.>?? The words "for the benefit of the state"
exclude local.dues or taxes collected by local au-
thorities.26o Tor example, under the English tax
system local "rates" are levied by local bodies such
as parishes, municipalities, and countiesg6l for
local purposes as distinguished from taxes raised
for general state purposes. Taxes raised by local
authorities for local purposes may not be diverted
by the occupant from the purpose for which‘they were
raised262 although the occupant may supervise their
c:olleotion.263 It would seem that state taxes col-
lected by local bodies and not used for local pur-
poses but transmitted to the state treasury are

n 26k

taxes "imposed for the benefit of the state".

259. Westlake, Part II, p. 105.
260. FM 27-10, par. 296.
261. See Wright and Hobhouse on Local Government
and Local Taxation in England and Wales, Tth
ed., for complete lists of local authorities.
262. British Manual of Military Law, par. 369.
263. Spaight, p. 378; Holland, p. 54.

264. Cf. Huber, p. 686; Bordwell, p. 312.
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‘The occupant in collecting taxes must follow
the rules of procedure265 as well as the‘law,of-the
country with regard to the distribution'of the tax
burden3266 This is an instance of the general rule
that the occupant shall regpect the laws in féroe
in the occupied territory unless absolutely pre-
vented-267 The words "as far as is ﬁossible"fin Ar..
ticle L8 indicate that the tax laws of the country
need not be followed if it is impracticable ﬁo §0
do, as for example, the flight or unWillingpess of
the local officials to éerve°268 In ‘such a case the
occupant may mske such changes in the method of re-
covering the tax as will permit him to bfing in the
vsame amount of the tax.269 It is a good pfa¢tice to
allot the total amount of the“taxéé to be paid among .
the districts, towns, etc., and make the local au-

thorities responsible for its collection as a

265. Art. 5, Declaration of Brussels, quoted in Baker
and Crocker, p. 351, provides uhat such taxes

- shall, as far as is possible be collected "in ac-

cordance with the existing forms and practice'.

266. See Fiore, par. 1567, who states that the occu-
‘pant shall have the right to ¢ollect taxes al-

ready established by law in the manner and conform-

able to the usages in force in the -oceupied. country

British Manual of Military -Law, par. 3609. '

267. Bordwell, p. 312.

268. FM 27-10, par. 29h; Bordwell, p. 312.

269. British Msnual of Military Law, par. 371.
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270 The occupant may suspend an ex-

capltation tax.
isting tax or increase the rate if the revenue be in-
sufficient to pay the expenses of government. In
1847 General Scott in Mexico ordered the payment of
the usual taxes dué to the Mexican Government except
the rent derived from lotteries which he prohibited.
A tax increase imposed by the occupant to furnish
adequate revenue for the administration of the occu-
pled territory is considered by many writers as a
contribution,® (T although it may be justified as a
change in law necessitated in the interest of pub-
lic order and safety.2'® The British Manual of Mil-
itary Law states that the occupant must not create
new taxes as that is a right inherent in the legit-
imate sovereign°273 If the occupant cannot create

new taxes,27u he may levy contributions which serve

the same end.275

270. FM 27-10, par. 29k4; see Spaight, p. 379.

271. Latifi, p. 32; Hyde, Vol. II, p. 370; Spaight,
p. 382; German War Book, p. 1h1.

272. Feilchenfeld, p. 49.

273. British Manual of Military Law, par. 372. A

similar paragraph appearing in the Unlted States
Rules of Land Warfare, 1917 ed., was deleted in FM 27-
10; see also Rolin, par. 495.

274. It would seem that new taxes could in a proper
case be justified in the interest of public or-
der and safety. See Fiore, par. 1567.

275. Spaight, p. 379; British Manual of Military %aw*,
par. 372. Cf. Magoon, p. 227, who stated: It



:‘The duty of the cccupant to defray the expanses
of administraticn of the cccupied territory iz de-
pendent upon his collecting taxes imposed for the
benefit of the state,276 In other words, the duty
of defraying expenses of administrétion and the col-
lection df taxes aré interdependent and bilateral
obligations°277 Seemingly the extenf of the occu-
pant's duty to defray such administrative expenses
is limited .to the extent of his tax collections,278
Administrative expenses of the occupied territory
are a first charge against the tax collectionsa The
occupant may .use the surplus only for his own pur-
poses°279

Article 48 of the Hague Regulations requires

the occupant who collects taxes to "defray the

275, would therefors seem that the payment of customs

duties, if considered as taxes levied by a Gov-
ernment resulting from military occupation of hostile
territory; or as military contributions required from
hostile territory; or as a condition imposed upcen the
right of trade with hostile territory, are cach and
all legitimate and lawful requirements imposed by ex-
ercise of belligerent rights." '

276. Lauterpacht, p. 348, footnote 1; British Manual
of Military Law, par. 402, Contra, Rolin, par.

495, who states that the occupant®s duty to pay the

expenses of administration results not only from the

collection of taxes but from the fact of cccupation,

277. See Spaight, p. 378; cf. Huber, p. 672.

278. Cf. Westlake, Part II, p. 105.

279. Rolin, par. 495; FM 27-10, par. 295.
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" expensges of administration of the occupied territory
to the same extent as the legitimate government was
80 .bound". The legitimate government is rarely un-
der any legal obligation to maintain any fixed scale
of spending and, therefore, according to Westlake,
the extent of the occupant's duty in defraying ex-
penses refers to the scale existing at the date of
invasion.280 Fiore gtates that the occupant must
"devote the moneys collected by means of taxes to
their natural and proper purposes, namely, that of
providing for the needs of the occupied country and
especially for public servioes, education, and pub-
lic works", 281

The provision of Article 48 requiring the occu-
pant to defray the expenses of administration of the
occupied country is directly linked to his duty to
respect existing law under Article 43 of the Hague

282

Regulations. Generally speaking, and subject to
the exceptions hereafter noted, the character of gov-
ernment activities to which the occupant must devote

the tax moneys is determined by the government ac-

tivities he allows to function or is obliged to

280. Westlake, Part IT, p. 105.
281. Fiore, par. 1568.

282. See Bordwell, p. 312.
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maintain in respecting existing law.283 The occu-
pant, on the other hand, need not expend taxes for
the support bffan agency or activity_contrary.to

his military interest or detrimental to order and
'safety'although g pért of the legitimate government's
administrative expense. Thus.payments of a political
nature to FasciSt-éfficials;Qr:inétiﬁutions need not'
be made in the dcéupation bf:Fas¢ist'countrieSQ28§v

~ Similerly, governméﬁt,agenbies orwdfficiaISﬁéﬁspended
by the oocupant_ngedjnot be supported by tax collec-
tions .28 The»Germaﬁs:in,bccupying?ﬁelgium in World
War I made:ﬁo;putlays.fromntax moﬁeys;po;the civil
11st of the King of Belgium, for the maintenance. o6f
Parliiament, the army, absent minlsters and ‘suspended

286 although generally they met the ex-

287

ministries,

penses of adninistration.

283. Cf. The Instructlons for the Government of Armies

of the United States in the Field of 1863, G.0.
100, par. 39, provides that the salaries of civil of-
ficers of the hostile government who continue the work
cf thelr offices such as Judges; administrative or
police offlcers are paid from the. public revenue cf the
1nvaded territory until the milltary government has
reasgon wholly or partlielly to dlscontinue it.

28k. M 353-2, p. .89.-
- 285. Lauterpacht, p. 348; Kohler, p;_Tlg
286, Kohler, p. TL.

287. Garner, Vol. II, p. 66.
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It is clear that not all sxpenditures made by
‘a government are expenses of administration. The
aifficulty of the problem is underlined by a brief
examihation of the nature of expenditurés made by
governﬁents during peacetime. Thus a recent writer
on public finance analyzed the United States peace-
time expenditures as follows: 288 (1) Government
Cost Payments, and (2) Non-Govermmental Cost Pay-
ments. The latter term embraces those disbursements
which cannot, by even the broadest interpretation,
be treated as part of the cost of maintaining and
operating the govermment or of rendering serviée
in the way of payment of pensions, grants-in-aid,
etc. These Non-Governmental Costs incliude disburse-
ments for the purpose of retiring the public debt289
and other expenditures not pertinent heres. Willoughby
classifies Goverrnment Cost Payments according to
character by distinguishing between that part of
geﬁeral governmental costs due to the cost of oper-

ating the government proper,ggo that isg, that which

288. Willoughby, Financial Condition and Operation
_ of the National Govermment, 1921-30, p. 111;
gee also Howard, Principles of Public Finance, P-

30 (19k0).
289, Willoughby, op. cit., p. 167.
290. Howard, op. cit., p. 30, classifies the expend -

itures for the operation and maintenance of gov-
ermment departmerits as being distributed among general
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is entailed in operating'the government as an admin-
igtrative mechanism and in performing its varied ac-
tivities other than the conduct of special business
enterprises, and that part that represents Other
Govermment Costs, i.e., those expenditures that do
not have anything to do with the cost of operating
the govermment proper. The Other Govermment Costs
are such costs as the payment of interest on thé pub-
lic debt, éhe payment of pensions, the payment of
moneys.to other public bodies to aid them in meetiﬁg
their obligations, and the like.=9%

Does the term "expenses of administration"
under Article 48 of the Hague Regulations include
payment of the public debt of the sovereign, in-
terest on that debt, or pension payments? It is
submittéd that those expenditures by government
classified by Willoughby as Non-Governmental Cost
'Payments,.such as the payment of the public debt
or any obligation of the legitimaﬁe governmenf com-
parable to it,-292 are not administrative expenses.

It can hardly be said that‘there is any rule of

290. (Contd.) government, protection to life and
property, health, sanitation, highways, chari-

ties, hospitals and correction, education, recreation,

"development and conservation of natural resources

and miscellaneous.

291. Willoughby, op. cit., pp. 111, 1h42.

2%92. M 353-2, p. 220,
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international law requiring payment of pensions
or interest on the public debtu293 Whether pen-
sion oriinterest payments are made by an occupant

is a matter of policy. It would seem from Kohler's
account of the German. occupgtion of Belgium in World
War I that interest payments were made out of tax
collecﬁions except payments to enémy c;ountries.ggL
On the other hand, no expenditure was authorized
for the purpose of paying interest on the national:
debt or on any obligation comparable to the_nationalz
debt in the Allied occupation of Sicily.2® MG in
Sicily authorized as a matter of policy‘the contin-
ued operations of all soclal insurance -and social
welfare institutions.296

Kohlef gtates that the costs of the_German
civil administration of the countryv"which,céuld
not be taken out of contributions liké those of the
army of occupation, were charged to the Belgian bud-
get", i.e., paid ouf of taxes.<?'
- 293, These services were Cl&SSlfle& by Wllloﬁghby
as Other Costs of Govermment.

294. Kohler, p. 71l; cf. Garner, Vol. II, p. 66.
295. M 353-2, p. 220, cf. M353-2, p. 88, where com- -
: munes and other local authorities in Siclly ‘

were permitted to pay from their budgets current ex-
penses such as wages, salaries and lighting, but not

gervice of the funded or unfunded debt.

296. M 353-2, p. 27kL.
297. Kohler, p. 70
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Article 48 of the Hague Regulations, which re-
quirés the occupant to maintain the existing rulgs
of assessment and incidence of taxes so far as pos-
sible, prohibits him from collecting.taxes before
they are due.298 Conversely, the occupant would not
bé bound to recognize the validity of a premature
payment of taxes made to the légitimate sovereign,299
nor would the occupant be bound to recogniée a lump
gum payment made by a taxpayer to the legitimate gov-
ernment in lieu of future taxes;3oo

A question of some importance relates to the
right of the. occupant to collect téx claims under
the following circumstances: the debtbr’s properiy
is in the occupied territory but he is resident else-
where or he is within the occupied territory and his
property is located outside, or, it may be that al-
though the debtor and his property are within the
occupied territory the taxing authorities of the
legitimate sovereign are in a district not subject
to the occupant’s control. Huber briefly discusses
these questions and states his conclusions as follows:

Claims under public law, such as tax claims,
may be collected by the occupant for personal taxes

298.  Spaight, p- 379,
299. Spaight, p. 380.

300. Cf. Spaight, p. 380.
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where the taxpayer has his domicile, and for real
property taxes wheré the.taxed object is situated
even though it might not occupy the locality in
which :is located the authority competent to make
coltection.

The power of an occupant to tax abgsentees was
raiged by an order issued by the German Governor-
General in 1915 in occupied Belgium. The order de-
clared‘that all Belgians who were subject to the
regular personal tax for the year 191l and who sfirice
the outbregk of the war had voluntarily left the
country and had remained abroad for more than two
months and who should not return before 1 March 1915,
should be subject to an additional tax equal in
emount to ten times the usual personal tax. The tax
was due not later than 15 April and was recoverable
by execution on property in the occupied territory
owned by those liable thereto. This order has been
condemned by some writers as punishment in the guise
of & tax.392 Tt has also been attacked by Meurer
as a personal tax on absentees and therefore beyohd
the power of the occupant. He reasons that "ocecu~
_.P&tibn"ef.,,a.__t_e_rtr,itory &ives birth only to an exclu-
”siveiy'ﬁerfifefial'pewef, and produces no effect

outgide of the territories occupied. Heﬁce, nationals

T—

301. Huber, p. 676..

302. Bisschop, p. 141; Garner, Vol. II, p. 116; Fer-
rand, p. 201.



- 1% -

of those territcries who reside outside of them are
not subject to the power of the occupant"gjo3 Feil-

chenfeld states that if this was a contribution for

the needs of the army &as distinguished from a tax
for the benefit of the state it may have been Jjusti-
fied insofar as it affected assets situated iu Bel-
30L '

glium.

It 1s suggested that an occupant in collecting

existing taxes Impcsed for the benefit of the state
should, as far as is possible, follow the locai law
as to the situs of property and persons for tax pur-
poses, This conclusion seems to follow from Article
48 of the Hague Regulations which provides that the
occupant shall collect such taxes; éo far as possi-

ble, in accordance with the rules of assessment and

b4
incidence in force.3%” The occupant, however, would
not seem to be under any similar restraint in impes-
ing new taxes or changing exigting taxes. Iq such
case, he may formulate his own rules as to the

306

gitus of property or persons for tax purposes

provided he does not attempt to tax pers.ns or

303. Quoted with approval by Merigrhac, 1. 84,
30k. Feilchenfeld, p. 50.
595. M 27-10, par. 293.

306. See Beale, Vol. I, p. 51.
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property outside of his control. It must be remem-
bered that the power of the occupant to collect
taxes is purely de facto and territorial, i.e., it.
extends only. to persons or property under his actual
control.397 The principles of conflict of laws re-
lating to the situs of persons and property for tax
purposes furnish a reascnable guide in dealing with
parallel problems in belligerent occupation, In
conflict of léws Jurisdiction to levy a tax on a
person is based upcn Jjurisdiction over the person.
Jurisdiction to tax & thing depends upon Jurisdic-
tion over the thing. Jurisdiction to tax a privi-
lege depends upcn the fact that the law of the state

grants or permits the exercise of the privilegec308

Property of Article 56 of the Hague Regulations provides
Local Gov-
ernments. that the property of municipalities and institutions

dedicated to religion, charity, and education, the
arts and sciences, even when state property, shall
be treated as private properhyn509 All property of
municipalitieg--real or personal as well as their

securities and funds--are expressly placed on the

307. Macleod v. United States, 229 U.S. 416; Oppen-
. heim, 33 Law Quart. Rev. 363; Bordwell, p.

3250
308. Beale, Vol. I, p. 519.

309. FM 27-10, par. 318.
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same basis as private property,jlo The fact that a
municipality performs state as well as local func-
tions will not deprive its property of its status as
pri&ate property.3ll In Pre-Fascisthtaly the commuﬁe
was an incorporated govermmental body, semi-gelf-
governing, performing local as well as state func-
tions. Under the Fascist regime the Selffgovernment.
of the commune was substantially limited.3™® In the
occupation of Sicily by AMG the property of the com-
mune was, nonetheless, treated as private property°313
Some writers state that all local bodies must be con-
gidered on the same level with the m_unicipality.,slLL
The British Manual of Military Law provides that the
property of all local authorities, such as provin-
cial, county, municipal and pérochial authorities,

ig private propertyo3l5> It should be noted, however,
that the Hague Regulation confines the exemption to
municipalities and does not name any higher body of

local administration. The tests to be applied in

310, Huber, p. 680.

311. Huber, p. 686.

312, Unpublished Lectures, Sept. 1943, Paul Rava.
313, M 353-2, p. 1k2.

314, Westlake, Part II, p. 121 Rolin, par. 539;
Fauchllle D. 27h

315. British Manual of Military Law, par. 429.
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determining whether such higher body 18 to be assim-
ilated to & municipaslity are not clear. It is sug-
gested, howéver, that at least two essential condi-
tions must Se met before such body is entitled to
the same tréatment with respect to its property as
the municipality: (1) It must have an independent
econumy, that is, if must have its own assets and

finances3l6

and, (2) its property and yield must be
used to satisfy local néeds,317 If, however, the
higher administrative body i1s merely a subdivision
of the state administration and its financial strucg-
1318

ture is not independent .of the state, its property

is treated as state propertyo3l9 ‘The property of a

316. Huber, p. 686.

317, Roling par. 539, says: "Community property
merely satigfies local needs * * ¥ There may be
sume hesitation in regard to provincial property but
it se=ms evident to us that the same considerations
which have led to treating community property as pri-
vate property are equally applicable to provincial
property. Although the needs served by the yield
from provincial property are a bilt more extended than
thoge in reference to community property, neverthe-
less, we are still desling here with local needs.
They do not contribute to the general functions of
the state, particularly the defense of the state."
A caveat must be entered here to Rolin' s assumption
that provinces in all countrieg are such as he de-
scribes. See Huber, p. 686.

- 318, Huber says: "if they have a dependent financial
organization and not one separate from that of
the state it is state property." Huber, p. 686.

319. Huber, p. 686,
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member staté in a federal state is treated as state
property and not private property.320 The property
of & municipality is subject to requisitions and
contributionse321

Roads belonging to local authorities are under
the control of the occupant; they are important means
of communicétions, The fact of occupation'places

the occupant in possession of all the arteries of

communication on land and water and no formal seiz-

ure is necessary,322
Property of The property of institutions dedicated to re-
Religious,"
Charitable, - ligion, charity, education, and the arts and sci-
etc., Insti- ' :
tutions. ences, even when state property, are treated as pri-

vate property.323 All seizure of, destruction, or
willful damage done to institutions of this charac-
ter, historic monuments, works of art, scienoe; is
Torbidden and should be made the subJject of legal

32k Article 27 of the Hague Regulations

proceedings.
provides that in sieges and bombardments, buildings

dedicated to religion, art, etc., must be spared as -

320. Huber, p. 692.
321, Spaight, p. 416, footndte L; Lauterpacht, p. 317. .
322, Rolin; par. 539.

323, Art. 56, FM 27-10, par. 318.

324, Art. 56, FM 27-10, par. 318.
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far as possible,525 Buildings dedicated to reli-
gion, art, etc., must be secured against all avoid-
able damﬁge or destruction even during actual hos-
tilitiesjg6 Imperative military necesgsity will
permit destruction or damage to such edifices dur-
ing the conduct of hostilitiesa327

The uée of edifices of this character by the
miilitary is justified only by the imperative neces-
gities of war under Article 23g of the Hague Regula-
tions.328 Where such necessity exists troops, sick
and wounded, horses, and stores may be housed in
such buiLdings,329. Subject to the exception noted
‘ hereafter, such property is subject to requisitions
and contributions.33C There is a special category
of property that is completely exempt from appropri-
ation or requisition for military use. Works of
art, science and historic monuments may‘not under
any circumstances be appropriated or requisitioned

fur military use.33t Article 56 of the Hague

525, FM 27-10, par. 58.

$26. M 27-10; par. 319; Garner, Vol. 1, p. 453.
327. Spright, p. 132; M 27710, par. 313.

328. Hyde, Vol. 1I, p. 379. |

329. FM 27-10, par..3l9,

330. Spaight, p. 416, footnote k.

331. Lauterpacht, p. 313.
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Regulatioﬁs whiéh states that all seizure of guch
works and monuuents is prohibited is in corformity
with ousﬁomary law;332 Therefore, says Oppenheim,
although the metal of which & status ie cast may be
of' the greates® value for cannong, it must not be
touched ,333 Customary and conventional interna-
tional law prohibit the transportatioﬁ cf works of
art and science into the ogcupant*s own country533u
The Allied forces in occupying Italy took measures

to preserve local archives, historical and classical
monuments and objects of art and specifically ordered
that steps be taken to prohibit completely the pﬁr-
chase and export of clasgsical objects of éft by mem-
bers of the armed forces or others.JS? Historic
honuments will'be_respeéted‘éven when these may re-
call to the occupent his past defeats5336l Fascist
mural or monumental symbols are primarily political

in character and can hardly be classified as works

332. Lauterpacht, p, 313; Rolin, par. 535.

333. Lauterpacht, p. 313.

334, Garner, Vol. I, p. 455, -attacks the Germen
claim that they removed works of art from France

in World War I for the purpcse of protecting them.

See Rolin, par. 538, '

335. M 353-2, p- 17.

336. Merignhac-Lemonon, p. 606.
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of art, eto. 337 Spaight summarizes Article 56 as

" follows:

Roughly, one may give the gist of the Article
ag this: first, a commander may, if necessary,
turn a church into a hospital, but he may not auc-
tion the vestments or other church property to
raise money. Secondly, he must not carry off or
damage that class of property which may be gener-

ically described as "starred by Baedeker".3308

Archives and records, both current and histor-
ical, are of immediate and continuing use to the oc-
cupant and he may seize such records although he

must make every effort to preserve themo339

CHAPTER VI

PUBLIC PROPERTY

The Hague Régulations clagsify property owned
by the state as movable and immovable,,l The treat-
ment the occupant must accord each of these is sub-
gtantially different.

What will be .said with regard to public prop-

erty is subject to the rule of paramount military

337. Cf. M 353-2, p. 87.
338. Spaight, p. 416.

339. FM 27-5, par. 9, p; M 353-2, p. 17.

1. See FM 27-10, pars. 315, 320.
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necessity. All property, public and private, may be
seized or destroyed if imperatively demanded by the
exigencies of war.e_ Movable state property found on
the battlefield is legitimate booty and may be con-
fiscated.d The property of sanitary formstions and
establishments is dealt with elsewherse and is ex-
cluded from the discussion.u |
Article 53, paragraph 1, of the Hague Regulations
is a limitaﬁion on ﬁhe occupant's right to appropriate
as booty movable property bwned by the state.5 It
modifies thé ancient law that all property, public
and private, may be appropriatéd by the occupant as
booty.6 Under Article 53 an occupant may appropriate
"all movable property belonging to the Staté which
may be used for military operations"o7 Such property

need not be directly usable'for military operations

as in the case of ammunition but includes property

2. M 27-10, par. 313.

3. See p. 167, supra, with respect to private prop-
erty used by the enemy in connection with actual

hostilities. Lauterpacht, p. 310.

4. See JAGS Text No. 7, p. 130, et seq., for de-
tailed discussion.

5. Rolin, par. 543.
6. De Louter, p. 298; Lauterpacht, p. 307.

7. Rolin, par. 5L6.
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indirectly serving the same purppse.8 State mov-
able prqperty which mﬁy not be used for military
operations, directly or indirectly, is not subJject

£o appropriation as booty but must be respected.9
Thus pictures, books, collections of all kinds, etc.,
belonging to the state are not susceptible of mili-
tary uée and may not be appropriated as booty.lo
As has been shown, the Hague Regulations lay down
two essential requirements'in order that movable
property may be appropriated by the occupant:

(1) the property must belong to the state and,

(25 must be capable of use in military operationsnll
Article 53 ekpressly recognizes the occupant®s right
to appropriate cash, funds and realizable securities
which are strictly the property of the étaﬁe, depcts
of arms, means of transport, and stores and supplies.

Where the occupant appropriates proper movable .

property as booty, he is under no duty to restore or

8. Huber, p. 683; Rolin, par. 547; Lauterpacht, p.
-309. FM 27-10, par. 321, is more restrictive
than the rule stated above.

9. De Louter, p. 301.

10. Merignhac-Lemonon, p. 607, Of course papers
connected with the war may be selzed. DBritish

- Manual of Military Law, par. 431.

11. Huber, p. 660.

12. FM 27-10, par. 320. Funds and realizable secur-
ities will be discussed later.

12
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pay indemnities for it upon the conclusion of the
peace.13 Although Article 53, paragraph 1, uses

the word "s.zal.isilr'"llL

in referring to the occcupant's
right of appropriating movable state ﬁroperty, he
may undoubtedly use such property, remove it from
the country, sell, destroy or consume 1t.1% Holland
states that "the occupying army may not only 'take
possession' (saisir) of the things mentioned, but
may also confiscate them for the benefit of its own
Government absolutely"ul6
An occupant may appropriate state owned auto-
mobiles, trucks, horses, and airplanes, and, ag has
been shown, there is no'duty cf restitution or in-
demnity on the conclusion of the peace. However,
there has been considerable disagreemgnt on the
treatment of railroad material belonging to the

state such as engines and other rolling stock. Some

writers state that railroad rolling stock is an

13. The peace treaty may provide to the contrary.
Rolin, par. 547. '

14. FM 27-10, par. 320, translates it as "take pos-
segsion of",

15. Huber, p. 662.

16, Holland, p. 57. See Spaight, pp. 410, 418, who

uges the word "confiscate" to describe the "tak-
ing" and states that the property becomes the occu-
vrant's outright without the duty of ihdemnity or com-
pensation.
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integral part of the land and must be treated as im-

movable pfoperty° Under the‘Hague Regula%ions an

occupant has a right of use in immovable property

and may not sell the property or keep it after the

peace.l7 The same argument has been advanced with

regard to the telephone and telegraph equipmentnl8

The predominant view seems to be that Article 53,

paragraph 1,19 intentionally omitted any reference
-to restitution although it sgpecifically speaks of

"means of transport" as property subject to appro-
priation.?® Latifi states:

Some writers have attempted to establish an
immunity in favour of the rolling-stock of railways,
telegraphs, postal wagons, steamboats (other than
those governed by maritime law), etc., belonging to
the State on the principle that superficies solo
cedit; Article 53 of The Hague Convention has, how-
ever, removed all doubt on the subject by expressly
declaring all means of transport owned b{ the hos-
tile Govermment liable to confiscation.Z

Funds and An occupant'may according to the express terms
Realizable .
Securities. - of Article 53 appropriate cash, funds, and realizable

17. Rivier, p. 311; Merignhac-Lemonon, p. 612; Rolin,
par. 547.

18. Rolin, par. 547.

19. FM 27-10, par. 330.

20. Latifi, p. 16; Hiber, p. 669. See Rouard de
Card, cited in Spaight, p. 413. Tracks, build-

ings and other immovable property connected with a

state railroad are subject to Art. 55 relating to

real property. FM 27-10, par. 315.

21. Tatifi, p. 16.
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securities which are strictly the property of the

/

state,22 Thus the occupant may appropriate specie,
paﬁer money and bullion belonging to the state.=3
The power of the occupant to collect taxes, dues
end tolls is advmittedt.glL The problems with respect
to realizable securities relate to the right of the
occupant to collect debts owing to thé legitimate
sovereign when evidenced by Written ingtruments
such as bonds, negotiable instruments and similar
gecurities, or ordinary debts not so evidenced.
Bearer instruments belonging to the iegitimate S0V~
ereign may be appropriated las booty by the occupant
and he may sell the security before‘maturity or sue
at maturity irrespective of whether he has main-
tained his occupationn25 Bearer instruments are as-
gsimilated to specie money.26
An occupant may not sell securitieé payabie to

the legitimate government or its order027 .The occu-

pant is not the legal successor to the legitimate

22. FM 27-10, par. 320.
23. Huber, p. 669.
24. See p. 184, supra, for discussion.

25. Westlake, Part II, p. 113; Huber, p. 664; Spaight,
p. 411, . :

26. Huber, p. 665.

27. Westlake, Part II, p. 11L; Huber, pp. 66k, 665.
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government and is therefore incapable of passinrg
title to such securities.28 Whether the occupant
may éollect the debt evidenced by such an instrument
on maturity will be considered separately.

The right of an occupant to collect debts
whether evidenced by instruments payable to the
legitimate govermment or order or resting on & con-
tract right not so.evidenced is the subject of con-
siderable controversy. The term "realizable secur=
ities", according to Holland, is intentionally .am-
biguous.29 There is substantial agreement thatfthe
term "realizable securities” as used in Artiolé 53
refers to matured: debts. Some writers argue that
this merely prohibite an occupant from.collecting
debte not matured but does not authorizeﬁhim“to~éoiéu
lect matured debts owing to the stateago _Théy rea-
son that incorporeal rights such as a debt inhere
in the person of the creditor and since the occupant
is not the successor to the legitimate government

payment to the occupant would not be a discharge of

28. Westlake, Part II, p. 1li,

29. Holland, p. 57. The original téxt is "valeurs- . .

exigibles". The Germans officially translated.
it as "eintreibbare Forderungen", suesble claims. -
Huber, p. 671.

30. Westlake, Part II, p. 11lk.
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the debt.3l The predominant viewz,aépording to Her-
shey, is that an occupant may coliéét all debtsvdue'
to the legitimate goverﬁmént Whiph;have“maturéd;durf
ing the period of occupation;32 Ali’authorities;’
however, are agreed that the occupant‘may_not reguire
payment of a debt before maturity as the debtor is
entitled to the benefit of his contract.?3 There is
also unanimity on the proposition that unmaturcd
debts, except bearer instruments,_may ﬁot be. sold or
transferred by the occupant since he is not the suc-.
cessor to the legitimate govermment, nor,. for the
same reason, may he release the debﬁor'by'aCCeptihg'
a premature paymént or forgive the debt éven if mé-
tured.3* Latifi states that Article 53 of. the Hague
Regulations settles the dispute; he saysf'b“The army
of occupation can take possession of the enemy's -
'realizable securities', a term which includes -all.
obligations already accrued or that accrue dﬁriﬁéx

occupation."35 Latifi finds additional'jﬁsﬁificafibn.“

31. Rolin, per. 257, et seq.; see Spaight, p. 1L,
citing Hall, Westlake and Pillet.

32. Hershey, p. 620; Huber, pp. 664, 669, 670; Bord-
well, p. 324; Latifi, p. 25; Merighnac-Lemonon,

p. 609; Rivier, p. 308.

33. Rivier, p. 308.

34. Rivier, p. 308; Huber, p. 675.

3>. latifi, p. 25.
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on the ground that the occupant may collect the
debts due to the legitimate sovereign as administra-
tor of the occupied territory "so that the debtor
may not be enriched without cause"a36 Bordwell

gtates:

The practice of appropriating debts due the
legitimate power is too well established, however,
to be questioned as a rule of law, and on principle
it has the weight of authority in its favor * ¥ *

It springs from the authority the occupant has over
the pergons of the inhasbitants rather than from
that over property itself. If the occupant is en-
titled to collect the public obligations due the
legitimate power, there seems no valid reason why
he should not be entitled to the private obligations
due the legitimate power also. In both cases, the
right of appropriation is purely a de facto right.
As far as either claim has been actually paid under
compulsion, such payment binds the legitimate power,
but only so far. The release of an obligation be-
yond the amount actually collected is_in no wise
valid against the restored sovereign.

36. Latifi, p. 26.

37. Bordwell, p. 32k. In 1923 the Polish Supreme
Court refused to recognize the cancellation of
a Judicial mortgage in the sum of 10,916 roubles on
a Polish landowner's estate in favor of the Rusgian
Government by the German administration in occupied
Russia. In 1911 the Russian Government recovered a
judgment against T, a landowner, in the sum of 10,916
roubles which became a Judicial mortgage against T's
real estate. During the occupation of Russia by the
Germans, T asserted a counter-claim-against the Rus-
sian Government. The German authorities cancelled
the Russian Government's mortgage against T as a re-
sult of a compromise agreement whereby T released his
counter-claim against the Russian Government and paid
3,800 roubles on the mortgage to the German adminis-
tration. The decision is based principally on the
lack of power of the occupant to compromise an un-
liquidated claim against the sovereign. See Szymon
Rundstein, Revue de Droit International et de legisla-
tion comparee, 1925, pp. 607-614, for a broader inter-
pretation of this decision; Annual Digest, 1923-2k,
Case No. 246.
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Huber states that in 1870-1871 the German author-
ities in occupied France collected matured debts or
debts in arrears. He also says: "The conduct ob-
served by the Allies in the Balkan warsbof 1912
agrees in that respect with that of the Germans in
187053 without exception all credits * * * found in
banks were collected by them.”38

In January of 1899. a British banking firm,
whose principal place of business was at Manila,
Philippine Islands, sold through its branch house
on the island of Luzon. a draft for $100,000 in
favor of the Treasurer of the Philippine insurgents.
The United States military authorities required the
British banking firm to pay over to them the funds
represented by the draft. Mr. Magoon, law officer
of the War Department, Division of Insular Affairs,
advised that the United States authorities were jus-
tified in thelr conduct and that the right of the
United States to do so did not dep2nd upon the pos-
segsion or surrender of the draft issued by the
bank when the money was recelived by it.39 According

to Mr. Magoon, an attempt by the Insurgents to compel.

38. Huber, p. 671.

39. Magoon, p. 261; Moore, Vol. VII, p. 278. This
transaction took place after the signing of the

treaty of peace but before the exchange of ratifica-

tions. :
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the banking house to pay th2 debt a second time would;
be plunder.ho .According £0 Huber an odcupant mist -

. recognize the right of 'set-off which a debtor has
against the legitimate sovereign arising from a
current-account relaticnchip. He states that the

- problem has arisen twice in practice:. during the
German occupationvof'Strasbourg in 1870-1871 and the
Serbian occupation of Turkey in 1912, In both'cases,
the legitimate goverrment had accounts in ‘private
banks and the banks had clatas against the govern-
ments &3 a result of a current-account reiationship.
Huber continues:

The German and Fronch'GOVernments admitted that
& bank must only deliver to the occupant claims of
the State to the extent to which itk accounts show a
debtor balance by it. The Turkish Govermment, sup-
rorted by France, took the ssmc position in the case
of the Ottoman Bank at Uskub.

The problem may be complicated by a branch bank
being in occupied territory and the principal office
in unoccupied territory. The French State had a current-
account relation with the Bank df France, a private
bank, opened in the bank's principal office.in Paris.
The Germans 1n occupying Strasbourg in 1870 ssized a

credit of 2,870,000 francs with the Strasbourg branch.

4LO. Magoon, p. 263. See Huber, p. 664, who states
that the collection of a matured debt by the oc- -
cupant discharges the debtor and must be recognized
by the legitimate sovereign.



- 214 -

41

The Germans .ater restored the money to-the branch.
The reason for restoring the money, according to
Huber, was that no independent debt existed at the
Strasbourg branch in favor of the French Govern-
ment; that the credit balance at Strasbourg was sub-
Ject to set-offs on a nation-wide Dbasis.

The power bf the occupant to recover debts due
the legitimate sovereign presupposes that either
the person of the debtor r» his property is within
the occupied territo:r-jy'.LLg ' The mere possession by
the occupant of the evidence of indebtedness, bearer
instruments excepted, is insufficient. Conyerseiy,
the failure of the occupant-to-poSSéssvthe'eVidence
of indebtedness is immaterial if the debtor be witﬁ-
in the occupied territory.h3 1f the debt be secured
by a pledge of movable or immovable‘propertvaﬁer
believes that the occupant has the right to recover
the debt if the debtor is domiciled in the occupied
territory although the pledge is;outside'theAdccupied.
territory. On the other hand, theupossessioniof'the

pledge alone, says Huber, does not give the cccupant.

41. Huber, pp. 673, 677.

4L2. BSee Bordwell, p. 325, who states that "the right
of appropriation is purely a de facto right",

43. Magoon, p. 261.
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a right to collect the debt or realize on the pledge.

It is difficult tc ggree with Huber's conclusion. -

It is believed that the rules of conflict of laws

with respsct to situs of debts are not binding on’

the occupant.45 The presence of the person‘orrprgp-

erty of the debtor within the occupied territbry is

sufficient to give the occupant the power of collec-

tion.

L6

"Article 55 of the Hague Regulations states that

the occupant shall be regerded as administrator and

L

usufructuary of public buildings, real estate, forest,

and agricultural estates belonging to the hostile

state. The occupant must safeguard the capital of

these properties and administer them in accordance

with the rules of usufruct.u7

A person, 'says Holland, is said to be a usufruc-

tuary or to enjoy a usufruct,.in property in which

he has an interest of ‘a special kind for life or

some lesser periQd.ugl The rules of usufruct require

that the property be& used in such a manner that itsg

Ly,

L5,
6.
» L7,
g,

Huber, p.: 678.

The doctrines of conflict of laws have no inter-
national sanction. Beale, Vol. I, p. S51.

See Bordwell, p. 325.

' FM 27-10, par. 315.

Holland, p. 59.
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corpus is not impaired.u9 The oécupant'has no right
of appropriating immoveble property-of the enemy '
state as booty.’° He has a dutyibf managing such
property and‘is entitled to‘therrofits arising
therefrom;5l "He may not sell or alienate such prop-
erty since this would be exeréising“éoycreignty over
the occupied territory.52 He may lease-or utilize
lands or buiidings for the period of Qccupation,53
e.€., he may lease the operation ¢f public railroads,
agricultural lands and foreats and other public-pfop—
erty and receive the profit from their 6pération;5u
It should be especially noted that inm operating
or leasing sta*e owned railroads the occupant. has a
right of receiving the profit without any duty of ac-.
couhting therefcr.55 Revonué a?ising from ‘gstate
property such as tolls from canals, bridges and

roads, etc., belong to the ocdupant.56

4L9. Holland, p. 59.

50. Huber, p. 661.

51. Westlake, Part II, p. 1109.
92, Lauterpacht, p. 307.

©3. FM 27-10, par. 3l6.

sk, Bordwell, p. 328.

55. Wehberg, p. 35.

6. Rolin, par. 535.
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An occupant may not remove and transport tracks
on public railroads out of the occupied territory,
relocate the right of way of such lines, or divert
candgls inte new channels;57 These are acts of per-
manent. diversion or change and not within the power
’of‘a‘usufructuary:SB

An occupant may work mines, cut timber, and
“gell crops produced on the public domain.”? The
limits of tﬁe oéCupant's use are determined by the
rules of usufruct. Where theré is a difference in
. the rules of usufruct between those of the occupied
territory and those of the occupant's country, it
hés been suggeéted that the occupant follow those
of the occupied térritory.6O This has been justi-
fied on the ground. that the occupant is bound to
malntain existing law as far as possible.6l Blunt-

schli would allow the’occupaht to apply his own

rules.62 The prevéiling opinion at the Brussels

5T7. Garner, Vol. II, p..128; Rolin, par. 555.
This is subject to the exception of parrmount,

military necessity. ' .

58. Rolin, par. 555.

'_59. FM 27-10, par. 316.

60. Spaight, p. 416.

61. Rolin, par. 556; Spaight, p.'hl6.

62. Bluntschli, sec. 646, cited in Spaight, p. 416.
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conference was that the occupant does not exceed his:

‘rights so long as he wbrks the prdperty,according

'to gome recognized rules of usufruct.63 What has

" been said is subject to the rule that public as

well as-private-property may be seized, damaged or
6k

destroyed in the conduct of military operations.

_ Thus excessive cutting of trees or the denuding of a

forest is Jjustifiable if necessary for the actual
conduct of hostilities.65 Rolin poses this question:

Ig excessive cutting of a forest permissible in or-

der to construct barracks?66 Tmperative military
necessity would Justify such an act during the con-
duct of military operations; mere convenience, says

Rolin, is not enough.67

63. Bordwell, p. 329. See Hall, p. 50k, who says,

"in cutting timber, for example * ¥ * he /the
occupant7 must conform to the forest regulations of
the country, or at least he must not fell in & de-
structive manner 80 ag to diminish the future annual
productiveness of the forests." The German War Book,
p. 129, states that the occupant is not bound to
folicw the mode of administration of the enemy's for-
eat authorities, but it must not damage the forest
by excessive cutting, still less may it cut them down-
altogether. -

64. See p. 127, supra.

65. Rolin, par. 556.

66. Rolin, par. 556.

67. 1. may be more convenient to cut timber than to

buy it--but this is not impérative military
necessity. Rolin, par. 5563 Garner, Vol. I'T, p. 128.
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It is agreed that the duty of the occupant "to
safeguard the capital" of immovable property impeses
an obligation on him not to exercise his rights in
such a wasteful and negligent manner as to impair
its value.68 Some writers have interpreted this
provision as requiring the occupaﬁt to use the in-
come from the property so far as necessary to pay
for the periodic expenses such as the interest on
mortgages, etc., as well as the costs of upkeep to
prevent impairment of the capital.69 While it may
be admitted that the use of income to pay costs
necessary to preserve the property is proper, it
does not follow that the payment of interest, etc.,
on indebtedness against the property 1s necessarily
required. Feilchenfeld has peinted out that "an
occupant administering real estate may ‘simply 'safe-
guard the capital' by preventing creditors from at-
taching the property”.rZO It should be noted that
generally a sovereign's property is-.not subJect to
execution process without his consent. This is,

part of the broader rule that a sovereign may not

68, FM 27-10, par. 315; Hyde, Vol. II, p. 378.
69. De Louter, p. 300; Huber, p. 661.

70. Feilchenfeld, p. 69.
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be sued without his consent.7l AMG in the occupa-
tion of Siciiy gave the custodians of enemy property
the power, exercisable in'their discretion, tO'pay
any mortgage interest or other'obligations accrued
on the property, to pay any other sums necessary for
the preservation: of the property, and to raise on
the security of the property any sim required for its
preservation.72 |

An occupant may make contracts for the exploita-
tion of immovable state property for the period of
occupation. Such contracts become inoperative on
the termination of the occupation.73 An instaﬁCe
occurring in the Franco-German War of 1870 illustrates
this point. In 1870 the German Government, during
the occupation of the departments of the Meuse and
the Muerthe, sold 15,000 oaks growing in the state
foreats to a Berlin firm who paid in advaﬁce for the
privilege of cutting the timber. The contractors
had not completed the felling of the trees at the
time that France re-entered its territory pursuant
to the treaty of peace. The contractors contended

that the Germans had the right to enter into the

Ti. Cf. United States v. Alabama, 313 U.S. 27k.
72. M 353-2, p. 148.

73. Hall, p. 579; Bordwell, p. 328. See p. 162,

supra, for distinction between contracts for
the benefit of the occupied territory and contracts
of exploitation for the benefit of the occupant.
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contract and that the French Government was bound to
permit them to complete the felling of the trees.
- The contract was annulled by the French courts on

the ground that the sale was wasteful and excessive,
i.e., beyond the bounds of_usuffuct.74 A sepérate
ground taken by the French Government was that such
a contract was valid only for the period of occupa-
tion and not thereafter. ”

Tests for it ghould be remembered that an occupant is not

Determining v

State Property. the successor to the legitimate sovereign and, there-
fore, when he appropriates state property as booty,
he is not obliged as a general rulebto asgume the
liabilities of the legitimate government. He appro-
priates, says Huber, not the net wealth of the state
but its gross wealth.76

The Hague Regulations do not define state prop-

erty nor do they lay down any tests for determining

74, Hall, p. 504.
‘75. Hell, p. 579; lauterpacht, p. 483,

76. Huber, p. 694. In 1870-T1, the German occupa-
tion authorlties advanced money to the Savings
Banks of Alsace and Lorraine on depcsits made by the
latter to the French State. Huber says that this
was & mere measure of administrative expediency for
alleviating economic crisie and is not a precedent.
He also states that the occupant did not advance tiie
Savings Banks encugh money for complete reimbursement;
depcsitors of below 50 francs were paid in full and
others received percentage paymente. Huber, p. 695.
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what is state property.77 Where there is any doubt
whether property is public or private 1t is consid-
ered as public property until its private character
is proved.78 Wherever the ownership is doubfful the
occupant may assume control over the property, that
is, sequester it. 19

The practice of nations does ndt, with few ex-
ceptions, furnish any certain guide for determining
the status of property.BO The problem has become
especially complicated in recent years by the active
participation of governmments in economic enterprise.gl.
Generally property»and funds in the possession of
the state or its departments are state property.82
State practice furnishes several apparent exceptions

to this rule: property which "ncminally belongs to

the state, e.g., the funds of savings banks, may be

77. Huber, p. 658.

78. British Manual of Military Law, par. 432; FM
27-10, par. 3e2. ’

79. Huber, p. 663. Cf. M 353-2, p. 142. In the AMG

occupation of Sicily, semistatal property, i.e.,
enterprises not the absolute property of the state
but in which the state had a substantial interest,
were treated as state owned at least for the purposes
of control.

80. Huber, p. 681.

81. See Encyclopaedia of Social Sciences, Vol. VII,
pp. 106, 109, for various types of organizations.

82. Huber, p. 667.
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in reality private property under State m.anagement".83
Trust funds administered by the state for pensions
of widows and children, etc., are private proper-
ty.8u Colorable transfers of state property to pri-
vate perscons for the purpose of avoiding appropria-
tion by the occupant are not binding on‘the latter.85
The property of mﬁnicipalities and higher administra-
tive bodies has already been discussed.86 Institu-
tions devoted to religion, charity, education and
other idealistic purposes are treated as private
property even when owned by the state.87
A separate legal personality may own property
the status of which is in doubt by reason of the
close connection between the state -and the owner.

Once the status of the owner, says Feilchenfeld,

has been clasgified either as public or private,

83. Holland, p. 57. Such funds and securities,
says Huber, must be separated physically or by
earmarking from general government funds. Huber,

p. 693.

84. Spaight, p. 411. See M 353-2, p. 274, for AMG
handling of Social Insurance in Sicily.

85. Huber, p. 665, gives an example of this rule

from the Balkan Wars of 1911-1912, where ficti-
tious transfers of state funds were made tc a Turkish
general. The Serbian authorities treated the funds
a8 state property.

86. See p. 197, supra.

87. See p. 200, supra.
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his property follows his“status.88 The essential
inquiry is the substantial identity between the own-
er and the state arising from the control and in-
terest of the state in the enterprise.89 The law
of the occupied te}ritory will fix the rights and
powers of the state with relation tq the owner'.gO
It would seem, however, that the occupant is not
bound by the conclusion reached by local law that
an enterprise is private. No occupant would com-
plain where the local law designated an orgenization
as public, i.e,, as having substantial identity with
the state. |
Various.indicia have been suggested for deter-
mining the substantial identity of the state and
the owner. The important fact to bear in mind is
that many enterprises'are subject to state regula-
tion or supervision, but, nonetheless, retain their
private status. The question is purely one of de-
gree and the solution will depend on the cumulative

effect of a combination of indicia or tests rather

88. Feilchenfeld, p. 58.
89. Cf. Huber, p. 682.

90. Huber, p. 683, says that in determining whether
property may be aprropriated as booty of the
gtate the legislation of the occupied territory which
is effectively in force there at that time must be

considered.
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than any one of them.9l Bome of the indicia show-
ing the substantial identity of the owner with the
state are as follows:

1. Elements cf stéte control.

a. State direction of the internal af-
fairs of the owner as distinguished from simple
supervision.”®

b. State representation by appointment
or otherwise on the managing body of the enter- .

prise.93

c. Power of state tc remove directors or

managers of enterprise.

d. Requirement of state approval of speci-
fic matters arising in administration of enterprise.

e. State audit of accounts, periodic re-
ports regarding its operations and financial condi-
tion.

f. Control by state regulatory commissions
with regard to rules, changes, etc.

g. State power of disallowing by-laws and

regulations of enterprise.

91. Cf. Huber, p. 680, et seq., who uses multiple
tests. See also Feilchenfeld, p. 61.

92.  See Huber, p. 682.

93. Huber, p. 682; cf. Dexter and Carpenter, Inc.
v. Kunglig Jarnvagsstyrelsen et al., 43 F. (24)

705.
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h. BState control over disposal of assets.

2. Other elements of state interest.

a. No separate assets from those of state

except for accounting purposes.9lL

b. State subsidies or other financial aid

to -enterprise.

C. tate interest in resulting surplus

or deficit.

d. TImmunity from texation or laws of state
applicable to private persons generally.

e. Creation by state action apart from
general law applicable to private persons.

f. State ownership of stock and extent

thereof.
3. TFunction of enterprise.

a. Owner fulfilling a function normsally

performed by the state, i.e., a public function.95
b. Owner invested with extraordinary

rights generally exercised by the state such as ex-

propriation.

ok. Cf. Huber, p. 682.

9. Huber, p. 682.
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CHAPTER VII

CONTRACTS AND OTHER TRANSACTIONS OF OCCUPANT

An occupant who is in posséssion of *erritory
for any considerable period may find it necessary
to contract with the inhabitants. Hostile territory
occupied by the United States is not "enemy terri- »
tory" for the purposes of the Trading with the
Enemy Act of 6 October 1917, as amended . Whe;e an
occupant contracts with the ihhabitants, the latter
may not sue the occupant in the courts of the occu-
pled territory. This result follows from the su-
premacy of the occupant's autherity. He ig subject
neither to the law nor the courts of the occupied
territory.2 Even in peacetime, a state is immune
from sult in the courts of another state without
its consent.3 Recently, a New York court applied

this rule of immunity in a suilt brought against an

1. 4O Stat. 411, 50 U.S.C. App. 1. Sec. 2 of the

act defines the words "United States" as used in
the act to include all land occupied by the military
or naval forces of the United States. See p. 30,
supra.

2. Stauffenberg.

3. A number of countries -- Italy, Belgium, Egypt --
have permitted suits against a state arising out

of commercial transactions. This exception is highly

controversial. See 26 Am. J. Int. L. Supp. 455, at

p. 606. o
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enemy state with which the United States is at wa’J.“_.LL

Several decisions by domestic courts and‘&jMixed
 Arbitral Tribunal involve the question whether an
occupant's contracts with theiinhabitants;ereysub-
ject to his own law or to the law ofrthe occupied
territory. The German Supreme-Court'has held that:

‘ . A State occupylng enemy. territory during a war’
- and concluding contracts with the population. through-
its competent organs for the _purchase and- dellvery
of goods, will generally not have the intention to
subject itself to the private law of the: ocoup;ed

© territory in regard to thess contracts, but rather
to apply its own law thereto, and this situation
will generally be recognized also by the other con-
tracting party.'*Exoegtione-fromrthis'principle"are,
however, conceivable. '

' In another case before the German Supreme Court,

the German occupation authorities operated a rail-

road from.Nisch to'Belgrade'and-the question,aroee
 ‘whether Germany was liable for the loss of goods in
" transit. The court stated:

‘ Germany ran the Serblan railroad after the occu-
patlon of the country primarily for pnbllc purposes
T partlcular for the treansport of drmy materiel and

“the maintenance of contact between Germany proper

and the fighting army. To some extent Germany also

permitted the transport of private freight on that
“railroad.: It is obvious from all the facts that in
doing so it had no intention in every respect to as-
‘sume the llabllltles of a . forwarder but the inten-
tlon clearly was, to undertake transportatlon only

k. - Telkes v. Hungarien National Mugeum, 265 App.
‘Div. 192, 38 N.Y.S. (2d) 419 (19&2)

5. Fontes Juris Gentium, Series A, Sec. II, Book I,
p. 187, No. 259,
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to the extent that no obligation would be imposed
which would be diff%cult to perform during the war
on enemy territory.

A contrary view has been expressed by a Belgian-
German. Mixed Arbitrai.Tribunal under the following
facts: a Belgian national masdée a claim against Cer-
many arising out of an aceétdent in Belgium in 1916
when the claimant was employed on a railway operated
by the German authorities. The Tribunal held that
a Belgian law of 1903 in regard to labor accidents
governed. It declared that Article h37 of the Hague
Regulations meant "implicitly that as far as they
are not abrogated, the laws of the country, and in
particular legislation in respect to private law,
remain fully in force". The Tribunal did not de-
cide whether the German suthorities could have in-
troduced German law in remard to responsibility
without violating Article h3.8

According to Stauffenberg, the occupant sa the

supreme authority does not submit to the locecal law

6. See Stauffenberg; Fontes Juris Gentium, Series
A, Section 2, Book 1, p. 653, No. 266.

7. FM 27-10, par. 282.

8. IT Recueil des decisions des Tribunaux.Arbitraux

Mixtes, 715,.719; Hackworth, Vol. VI, p. 30k;
Stauffenberg argues that Art. 43 i1s not applicable
to contractual relations between the inhabitants of
occupled territory and the occupant..
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and consequently when he contracts with the inhabi-
tants he is subject to his own law unless a contrary
intention is shown.9 This presumption is rebutted,
séys the German Supreme Court, "if the business in-
volved could ﬁe more effectively conducted according
to the law of the occupied territory or if it was
more practicable or advantageous for.thé occupying
authorities or if for certain other reasons the ap-
plication of the law of occupied territory seems to
have been intended by the contracting parties".lo
The Anglo-Americen law, says Stauffenberg, never

regards the state as & private individual. Undér
this view, argues Stauffenberg, it is inconceivable
that the occupant should be subject to a foreign
Jurisdiction or its law, partipul&rly in a country

where it exercises supreme authority.ll

9. Stauffenberg. Cf. 23 Comp. Gen. 733, where it
was held that in the absence of a statute or
treaty to the contrary, pay roll deductions may not
be made pursuant to Brazilian Social Security laws
from the salaries of Brazilian Nationals who are
civilian employees of the Navy Department in Brazil,
nor may employer contributions be made by the Navy
Department for such employees under said laws.

10. TFontes Juris Gentium, Series A, Sec. 2, Book I,

p. 646, No. 259.

11. Stauffenberg. William T. R. Fox, 35 Am. J.

Int. L. 632, states that the United States
courts have not recognized any exceptions to the
doctrine of sovereign immunity.
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Taxation of The ocoupant”s‘exemption from the local juris-
Occupant's
Transactions.  diction and its law carries with it freedom from

local taxation. No tax ﬁay be ‘collected on the
property of the occupant, his agencies or instru-
mentalities, nor may a tax be collected on any pur-

chase from, sale to, or any transaction of any kind

by him, or his asuthorized instrumentalities.l®

Similarly, members of the armed forces of the occu-.
pant are not subject . .to taxation;i3 Thus no tax

. may be levied on their‘prpperty or income by the
occupied country. 'The occﬁpantﬂmay, in exercise
of his supreme authority, prevent the burden-bf;a
tax from falling on his. soldiers by being included
in the price of merchandise sold to them. % In the
United States' occupation of Germany in 1918, the
question arose whether luxury taxes‘imposed.byﬁthe_-
German Govermment could. be collected.from the mem-
bers of the armed forces.. The taxes were placed
on merchants who included-the‘tax_in,the~price_of

merchandise sold. At first the occupation authorities-

12, Cf. Taxation of Friendly Foreign Armed Forces
by Charles Fairman and Archibald King, 38 Am.
- J. Int. L. 258.

13. Cf. Dow v. Johnson, 100 U.S. 158, T™™ 27-250,
p. (3; see p. 235, infra, for discussion.

14. The use of the term "indirect" tax is avoided
because of its varied meaning.
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prohibited the collection of these taxes. The Ger-
man tax officials encountered great difficulty in
collecting the taxes from merchants who used the
Order of the occupation authorities as an excuse
for refusing to pay. There was no way to determine
which taﬁable article had been purchased by Germans
or members of the occupying forces. .Later the oc-
cupation authorities permitted the inclusion of the
tax in sales to its soldiers. Finally, the diffi-
culty was solved by exempting the members of the
occupying forces from the tax but requiring the mer-
chants who made sales to them to reéeive signed-
coupons from them showing the article pgrchased,
the price paid,.etc.15

The occupant may, of course, cfeate any indebt-
edness he sees fit against himself. Seemingly, the
occupant acting as administrator of the occupied

territory may refinance or consolidate the existing

indebtedness of the occupied state in the interest

of sound public administration. ©Such an act does

not increase the indebtedness of the occupied state
and may be necessary, if the occupation be of long
duration, to re-establish the commercial and social

life <f the country. Some writers have asserted

15. Hunt Report, pp. 238, 239, 2L0.
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that "an occupant cannot validly burden the treasury
of the occupied state with new debts" .10 Although
this reflects the general rule, it 1s believed to be
subject to an exception based on necessity. An oc-
cupant may create new debts against the occupied
state if necessary for the welfare of the community
and if the transaction is fair and reasonsble.*! In
an opinion to the Secretary of War, Attorney General
Griggs said:

The administration of the United States in Cubsa
is of a military nature, and merely temporary, no
action binding the island or any of ite municipali-
ties to large expenditures and continuing debt ought

to be made except upon grounds of immediate necegsity,
which in this case do not appear to be present.””

16. TFeilchenfeld, p. 69.

17. In Crcnin v. Patrick County, 89 Fed. 79, T™M 27-

250, p. 43, the validity of a bond issue made
by a county in payment of a subscription to capital
gtock in a railroad was challenged on the ground
that the magistrates who crdered the vote of the
people authorizing the issuance of the bonds were
appointed by the military commandant of Virginia.
The defense was rejected, the court stating that the
military govermment was a de facto govermment whose
acts in all matters of general administration were
valid. See also p. 161, supra, for discussion of
New Orleans v. Steamship Co., 20 Wall. 387, where
the court said: " * ¥ ¥ it ig insisted that when
the military Jjurisdiction terminated the lease fell
with it. We cannot take this view of the subject.
The question asrises whether the instrument was a
fair and reasonable exercise of the authority under
which it was made * * % "

18. 22 Op. Atty. Gen. 408, at p. 410. The Attorney

General, 8 September 1900, stated that the
rights of the United States in Cuba were based on
the laws of war. Magoon, p. 371.
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CHAPTER VIII

JURISDICTION ©F LOCAL COURTS OVER OCCUPANT'S FORCES

Meﬁbers of thé occupying army may enter into
cqntracts With thé inhabitants of the occupied terri-
tory or commit civil wrongs against'the persons or
propérty of the inhabitants.l May the local courts
assume Jurisdiction over such matters? All authori-
ties agree that members of the occupant's army are
not subject to the civil jurisdiction of the local
courts during the period of odcupation. Some writers
base this immunity on the practical ground that it
would be contrary to the interest of the occupant to
' 2

permit his soldiers to be sued in the local courts.

In Dow v. Johnson,3 a case arising out of the

civil war 1n the United States, the Supreme Court of

1. As a matter of law a soldier is not civilly re-

sponsible for taking or demaging property of en-
emy inhabitants if the act is in accordance with the
laws of war. Ford v. Surget, 97 U.S. 574, at p. €05.

2. This approach exempts such soldiers from the Jju-
risdiction of the local court but does not ne-

cessarily exempt them from the local substantive law.

Thus Stauffenberg says: "It may be said that their

‘position in these matters is very similar to the po-

sition of ambassadors. Today it is almost universally

‘agreed that ambassadors as well as other persons en-

Joying immunity are exempt from the Jurisdiction of
the foreign state to which they are accredited but
that the foreign substantive law is applicable to
them."

3. 100 U.S. 158, ™ 27-250, p. T3.
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the United States regarded members of the occupant's
army a8 having an extraterritoriality against the
enemy. In that case, & civil suit was instituted in
a local court of New Orleans, then occupied by the
United States forces, against General Dow, a menber
of the occupant's army, for the illegal taking of
personal property. General Dow did not appear and
Judgment by default was entered for the plaintiff.
The Supreme Court held that General Dow was not sub-
Jject to the jurisdiction of the local court. The
court, however, used the following language:

When, therefore, our armies marched into the
‘country which acknowledged the authority of the Con-
federate govermment, that is, into the enemy’s coun-
try, their officers and soldiers were not subject
to 1ts laws, nor amenable to its tribunals for their
acts. They were subject only to their own govern-

ment, and only by its laws, administered by its au-
thority, could they be called to account ¥ * ¥

* * *

This doctrine of non-liability to the tribunals
of the invaded country for acts of warfare is as ap-
plicable to members of the Confederate army, when in
Pennsylvania, as to members of the National army
when in the insurgent States. The officers or sol-
diers of neither army could be called to account
civilly or criminally in those tribunals for such
acts, whether those acts resulted 1in the destruction
of property or the destruction of 1life; nor could
they be required by those tribunals to explain or
Justify their conduct upon any averment of the in.
Jured party that the acts complained of were unau-
thorized by the necessities of war.

In the German occupation of Belgium in World

War T, the local courts were not permitied to entertain
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suits by or against members of the occupying forces.

Claims by members of the occupying army against the
inhabitants were handled administratively by the
occupation authorities. Claims by the inhabitants
against the occupent's soldiers_were also dealt with
administratively by the occupation auﬁhorities who,
in their discretion, could refer such claims to their
own courts for adjudication.h

Although the members of the occupant's army are
exempt from the jurisdiction of the local courts,
questiqns concerning transactions or acts done by
them in the occupied territory may arise in the bc-
cupant's own tribunals.” What law shall such tri-
bunal apply in deciding the issue, the occupant’'s
own law or the law of the occupied territory? Of
course the tribunal will gpply its own rules of con-.
flict of laws.6 Stauffenberg statés that 1f members
ofrthe army of occupation contraqt with the inhabi-
tahts the customary principles of conflict of laws
will apply, i.e., the law intended by the parties

or the law in force where the contract was made or

4. Stauffenberg.

5. Cf. Freeland v. Williams, 131 U.S. 405, at pp.
L23 and L2L. ’

6. See Beale, Vol. I, p. J2; Stauifenberg.
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to be performed.7 In a decision by the German Su-
preme Court a member of the German army of occupea-
tion in Polish Russia married a Russian woman before
a Catholic clergymen. The marriage was valid ac-
cording to Russian law. On the husband's petition
for a declﬁration of nullity on the ground that it
did not conform with the Gerﬁan law, the court held
that the marriage was valid and that the cccupied
territory must be regarded as foreign ‘territory
where German marriage law did not apply.8 Hall is
quoted as. .saying that since an army hasvno extra-
territoriality aé‘against its enemy, it would be

too much to exbect the local courts to recognize

a marriage‘after the end of a belligerent occupea.-
tion unless it happened also to satisfy the require-

ments of the local law.9

Jurisdiction The power of local courts to try members of
of Local

Courts Over the army of occupation after the war has ended for
Occupant's

Forces -- criminal acts committed within the occupied terri-

Criminal Law. ,
tory has beed the subject-of considerable controversy.

T. Stauffenberg.

8. Annual Digest, 1923-24, Case No. 237. See de-
clsfon of German Supreme Court, 17 Sept. 1941,
‘quoted in brief 91 University of Pennsylvania Law -

- Rev. T75, apparently taking & contrary view.

9. McNair, 57 Law Quart. Rev. 40. McNair says
that marrieges solemnized in enemy territory

by British officers in accordance with the British

Foreign Marriage Act would be vglid in Britain..
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Other questions of disagreement relate to the trial
of war criminals by interhational»tribunals and the
punishment of heads of state;lo= These gquestions
are beyond the scope of this text and will be
touched on only incidentally.

It is generally agreed that soldiers of the
occuﬁant's forces are not subject té the jurisdic-
tion of the local courts during the period of occu-

11 Some

pation for violations of local criminal law.
authorities contend that this simply amounts to im-
munity from prosecution in the local criminal courts
during the period of occupation and not freedom from
the substantive criminal law of the country.lg Such
writers argue that the local courts may, after the
occupation has ceased, punish members or ex-members
of the occupant's army for acts committed by them
during the occupation contrary to the local.criminal
law. In this connection it should be noted that

many war crimes are also violationg of ordinary

criminal law, e.g., the killing of an enemy person

10. BSee Czechoslovak Yearbook of, International Law,
1042, p. 67; 14 Am. J. Int. L. 70; 56 H.L.R.
1059; 37 Am. J. Int. L. LOT7T. '

11. It is assumed that the occupant may punish his
ownt soldiers by proper mliitary tribunals.

12. Nast, p. 12L4; see Fontes Juris Gentium, Series

A, Sec. 2, Book 1, p. 132, No. 171; Garner,
Vol. II, pp. 476, 479, 48O, citing many continental
authorities.
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by a scldier is lawful only if done in accordance
with the laws of war, otherwise it may be murder .13
Garner swmmarizes the position of these authorities
in the following manner:

T'he right of the belligerent in whose terri-
tory, even if it be at the moment under the mili-
tary occupation of the enemy, crimes are committed
by enemy soldiers, to try and punish the offenders
must be admitted in the interest of Justice. The
fact that the territory in which the offence is
committed is at the time under hostile occupation
would not seem to constitute a legal impediment to
the assumption of Jjurisdiction by the courts of
the country occupied since under the modern con-
ception of occupation there.is no extinction of
sovereignty but .only its temporary displacement.
In practice France has proceeded on the assumption
that 1ts courts may teke jurisdiction of crimes
committed by German soldiers within Freﬁch terri-
tory under German military occupation.l

A German Genersasl was charged by a French sub-
Ject with stealing pepsonal property dufing the Ger-
man occupation of France in World War I. The Judge
Advocate of the Third Army, A.E.F., stated:

It is obvious -that the facts present a case of
larceny under French law, committed in France...Of
course, ordinarily, the provisions of this law Zthe
French criminal law/ are not put in effect against
members of the arm§ of occupation because such army
of occupation will not allow it. That must, how-
ever, be merely a matter of military expediency.
Strangers committing crimes in a foreign state are
ordinarily subject to the local criminal law. There-
fore in this case, if the thief can be apprehended
and brought back within the local Jjurisdiction, no

13. Gerner, Vol. II, p. 473; Nast, p. 115.

14. Garner, Vol. II, p. 477; Schwarzenberger, p. 61.
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legal reason is perceived why the thief could not
be tried by the French civil court.i>
16

In Coleman v. Tennessee, - which arose from

the civil war in the United States, the court laid
down the broad principle that'the occupant's sol-

diers are not subJject to the'local law of the oG-

cupied state or amenable to the local tribunals for

offenses committed by them in occupied territory.

The facts of that case were as follows: A soldier
belonging to the Federal forces occupying part of
Tennessee murdered a woman in the occupied‘territory,
He was tried, convicted and séntenced by.afcourt:
martial to death by hanging; He escaped from con}_
finement and the sentence was not executed. After
'ﬁeace was restored, the éoldier was indicfed‘in a
Tennessee court for the same murder, tried; con-
victed and sentenced to death. - ThevSupremé_Court

in reversing the judgment said:

_ *'*-*iwheh the armies of the United States were
in the enemy's country, the military tribunals men-
tioned had, under the laws of war * * ¥ exclusive
“Jurisdiction to try and punish offences of every
grade committed by persons in_the militery service.
Officers and soldiers of the armies of the Union
were not subject during the war to the laws of the
‘enemy, or amenable to his tribunals for offences
committed by them. They were answerable only to .

~their own government, and only by its laws, as: en-
forced by its armies, could they be punished.

115, -A'AﬁJfMiL;’Govt,:séo;'

16.- 97 U.S. 509,ITM'27;2§O;>ﬁ1>76;‘ .
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* - * *

* ¥ ¥ In other words, the municipal laws of
the State, and their administration, remain in full
force so far as the inhabitants of the country are
concerned, unless changed by the occupying bellig-
erent.

This .doctrine does not affect, in any respect,
the exclusive character of the military tribunals
over the officers and soldiers of the army of the
United States in Tennessee during the war; for, as
already said, they were not subject to the laws nor
amenable to the tribunals of the hostile country.
‘The laws of the State for the punishment of crime
were continued in force only for protection and
benefit of its own people.

If these views be correct, the plea of the de-
fendant of & former conviction for the same offence
by a court-martial under the laws of the United
States was not a proper plea in the case. Such a
plea admits the jurisdiction of the criminal court
to try the offence, if it were not for the former
conviction. Its inapplicability, however, will not
prevent our giving effect to the objection which
the defendant, in this irregular way, attempted to
raise, that the State court had no jurisdiction to
try and punish him for the offence alleged. The
Judgment and conviction in the criminal court should
have been set aside, and the indictment quashed for
want of Jjurisdiction.

Whatever view one may take with regard to the

application of the local criminal law of the occu-

"pled territory to an occupant's soldiers, practically
all authorities agree that such soldiers are subject

to the laws of war.l! Until peace 1is restored,lB

17. Cf. 24 Op. Atty. Gen. 570, at p. 57hk; Schwarzen-
berger, pp. 59, 60; Garner, Vol. II, p. 476; 37
Am. J. Int. L. 420; 5 H.L.R. 1059, at p. 1077.

18. A cessation of hostilities is not a peace. -FM
27-10, par. 253.
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captured enemy‘sdldiers who have committed war
‘crimes in territdry occupied by their army may be

: tfied andvpunished=by’the appropriate tribunals of-
theEOpposing belligerent.t? The Instructions for
thévGovernment of'Armiés-of'thé United States in
the-Fielng stated that "a prisdner’of war remaing

" answerable for his crimes against the captor's army

or people conmitted before he was captured, and for

‘whigh he has not been punished by his owh authori-
ties". Such charges may be dealt'with not only by
military:courts but, ‘according- to ‘the British Manual
of Military Law, by such cOurts'as-the‘belligerent
concerned may determine._21 Thé kind of court used
by & belligerent is purely a question of domestic
law.g2 Military tribunais are not restricted by
principleg of territd#ialxjufisdiction and may‘there-

fore try captured enemy scldiers for war crimes

19. See M 27-10, par. 346; British Manual of Mil-

itary Law, par. 44k9; 56 H.L.R. 1059, at p. 1063,
et seq. Of course, a belligerent may punish his own
gsoldiers for war crimes committed by them. See Cole-
man v. Tennessee, supra. o

20. G.0. 100, art. 59.

- 21. British Manual of Military Law, par. L49; see

56 H.L.R. 1059, for discugsion on feasability
of conferring jurisdiction on United States district
courts or courts specially created by Congress to
try war criminals.

22. Davig, p. 320.
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committed"by them either in the enemy’'s own country
or in territory occupled by the enemy against the
captor's sbldiers or;nationals.23 Wirz, an officer
in the Confederate forces, was tried by a Military
commission convened in Washington, D.C., in 1865,
"by order of ﬁhe President of the United States, on
‘charges of mistreating prisoners of war and mirder- "
ing some of them contrary to the laws ofvw&nr'.e'le The
acts charged were committed by Wirz while he was
commandant of a Confederate ﬁilitary prison at An-
dersonville,’Georgia (enemy territory). He filed‘
a plea to the Jurisdiction of the military commis-
~sion‘stating, among other things that "he objects
to, and denies the jurisdiction of this commission"
to try him for any'offence whatever * * ¥", Wirz
was hanged on 6 November 1865.29

The Permanent Court of International Justice

considered the question whether States must adopt

23, "A military commission, whether exercising a

' Jurisdiction strictly under the laws of“war. or

as a substitute in time of war for the local criminal
courts, may take cognizance of offenses committed

during the war, before the initiation of the mititary
government or martial law, but not then brought to
trial." Dig. Op. JAG, 1912, p. 1067, I C 8a(3) (v) /27

2. The civil war @id not terminate in Georgia wi-
til 2 April 1866. Moore, Vol. VII, p. 337.

25. Trial of Henry Wirz, 4Oth Cong., 2nd Sessg.,
House of Representatives, Ex. Doc. No. 23,
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‘the. territorial principle in the prosecution of
crimes. The court said:

Though it is true that in all systems of law
the principle of the territorial character of crim-
inal law is fundamental it is equally true that
all or nearly all these systems of law extend their
action to offences committed outside the territory
of the State which adopts them, and they do so in
ways which vary from State to State. The territor-
iality of criminal law, therefore, is not an abso-
lute principle of internaticnal law and by no means
coincides with territorial sovereignty.

President Roosevelt, Prime Minister Churchill
and Premier Stalin signed a declaration dated 30
October 1943, Moscow, stating in part:

Accordingly, the aforesaid three allied Powers,
speaking in the interests of thirty-two United Na-
‘tions, hereby soiemnly declare and give full warn-
ing oi their declaration as follows:

At the time of the granting of any armistice
to any government which may be set up in Germany,
those German officers and men and members of the
Nazi party who have been responsible for, or have
taken a consenting part in the above atrocities,
massacres and executions will be sent back to the
countries in which their abominable deeds were done
in order that they may be judged and punished ac-
cording to the laws of these liberated countries
and of the free govermnments’ Wthh will be created
‘therein * * %

* * *

The above declaration ig without prejudice to
the case of the major criminals, whose offences
have no particular geogrephical localization and
who will be punished by the Joint decision of the
Governments of the Allies.

26. The Lotus Case, Series A 10, p. 20.

27. 38 Am. J. Int. L. Supp. 7.
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Under customary internaticnal law war crimes
cormitted by the énemy, which are not also ordinary
crimes, mus@ be punished by the opposing'belliger—
ent beforevﬁhe conclusion of the peace.28 This re-
sults from the amnesty which is implied in evefy
peace treaty in the absence of an express stipula-
tion to the contréry.29 The Peace Treaties of 1919
contained express stipulations preserving the right: -
to prosecuté war criminals after the end of the war

by military tribunals.3o

28. Lauterpacht, p. 476. The jurisdiction of a

Military Commission convened under the laws of
war may be exsrcised up tc the date of neacs. ‘Dig;k
Op. JAG, 1912, p. 1068, I C 8a(3) (v) /& 7.

29. Lauterpacht, p. 476. Ordidary crimes are not
affected by the peace treaty. .

30. The treaty of peace with Germany signed in-
1919 stated that "the German Government recog-
nizes the right of the Allied and Associated Powers
to bring before military. tribunals  persons accused -
of having committed acts in violation of the laws
and customs of war. Such persons shall, if found
guilty, be sentenced to punishments.laid down by
law. This provision will apply notWithétanding any
proceedings or prosecution before a. tribunal in
- Germany or in the territory of her allies." - The
treaty also provided for the surrender to the Allied
Powers. of persons accused by them of war crimes.
The Allied Powers actually abandoned their clainm
under the treaty and permitted German courts to try
the war criminals. See Mullins, Leipzig Trials;
Cohn, The Problem of War Crimes Today, 26 Grotius:
Soclety 125; Lauterpacht, p. 453; Garner, Vol. II,.
p. 471,
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CHAPTER TX

THE LEGAL DEFENSE "ACT OF STATE"

Members of the armed forces of Sﬁate A commit
acts in foreign territory at the direction of their
government which but for that fact would be crimes
or torts. -May the members of the armed forces in-
terpogse the defense of "act of State" in the courts
of State A7 The question of" the jurisdiction of
local courts of the occupied territory has been dis-
cussed elsewhere.l An "act of State" as used here
is an act of government berformed in the coursé of
its relations with another State, including its re-
lations with the subjects of that State.®

The courts of the United States and England>
will nét assume Jurisdiction over questions arising
out of the relations of States to one another or

L

acts of their organs done in a foreign country.

1. See p. 234, supra.

2. Aécording to the British cases there 1s no

"act of state" between a government and its
citizens or, even a resident alien. Bee WalKer
v. Baird /18927, A.C. 491, at p. 494, and Johnstone v.
Pedlar /19217, 2 A.C. 262.

3. The rule does not obtain in the courts of Ger-
many and Italy. ZLauterpacht, The Functions of
Law in the International Community, p. 389.

4. TLauterpacht, The Functions of Law in the In-
ternational Community, p. 388; 15 B.Y.B. 98.
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Thg reasou suggested for this rule is that "svabil-
ity énd convenience require that a State should ot
address its neighbors in two voices", i.e., through
1ts executive department and its courts.5 The courts
express this rule of limitation on their jurisdic-

tion in various ways. In Oetjen v. Central Leather

Company,6 the court stated: "The conduct of the
foreign felations of the govermment of the United
States is committed by the Constitution to the exeo-
utive and legislative departments of the govermment,
and the propriety of what may be done in the exer-
cise of this political power is not subject to judi-
cial inquiry or decision."’ At other times, espe-
cially in suits against officers of government sound-
ing in tort, the stress is laid on the immunity of

the agent for an act authorized or subsequently:

5. See Lauterpacht, The Functions of Law in the
International Community, p. 390. In Johnstoné
v. Pedlar /19217, 2 A.C. 262, 278, the court stated:
"It is on the authorities quite clear that the in-
Jury inflicted upon an individual by the act of
State of a sovereign authority does.not by reason.
of the nature of the act by which the ‘injury is.in=-
flicted cease to be a wrong. What these authorities’
do establish is that a remedy for the wrong: canmnot.
be sought for in the Courts of the sovereign authori-
ty which inflicts the injury, and that the aggriaeved
party must depend for redress upon the diplomatic
action of the State, of which he is a subject."”

6. 246 U.S. 297.

. T7- See also Johnstone v. Pedlar /I921/,.2 A.C.
262, 290.
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ratified by his State. In the Paquete Habazza.8 Mr.
Justice Holmes speaking ‘for the court said:

But we are not aware that it is_dispﬁted that
when the act of a public officer is authorized or
has been adopted by the sovereign power, whatever
the immunities of the sovereign, the agent there-
after cannot be pursued.

Mr. Justice Holmes' conclusion may be elabor-
ated as follows: A United States'officer commits
an act abroad against a foreigner at the direction
or upon the subsequent ratification of his gbyern-
ment; this is an act of the State; acts of State
'are political questions over which the United States:
courts will not assume_jurisdigticn in a suit against
the officer.” | |

During the United States military occupdtion
of Cuba, General Brooke, the military governor,
issued an order abolishing a franchise or. concesgion
which belonged tc a Spanish countess. The franchise
congisted of the right. to conduct the public slaugh-
ter house, which belonged to the municipality, and
receive certain fees for each head of cattle slaugh-
tered. The Spanish countess sued General Brooke for

damages. He showed that after his order was isgsued

it was ratified by the so-called Platt Amendment.

8. 189 U.S. L53, k465,

9. Cf. Buron v. Derman /I8487, 2 Exch. 167; see
Kingsbury, 4 Am. J. Int."L. 362.



The court said:

The old law, which sometimes at lesst was
thought to hold the servant exonerated when the mas-
ter. agssumed liability still is applied to a greater
or less extent when the master is sovereign. It is
not necessary to consider what limits there nay be
tc the doctrine, for we think it plain that vhere,
a8 here, the jurisdiction of the case depends upon
the establishment of a "tort only in vioiation of
the laws of nations, or of a treaty of the Unized
impossible for the courte to declare

States" it 1is
an act & tort of that kind when the Executive, Con-
gress and the treaty-making power all have adopted

the act. We see no reason to doubt that the rati-
fication extended to the conduct of General Brocke.

May a State by adopting and approving an sct
cf cne of its soldiers as an "act of State" require
the dismisggl of a criminal prosecution brought

against such soldier in a foreign jurisdiction?ll

”

the cage of’

)

An instance of historic importence i:

U

McLeod which oceurred in 1640. McLeod, a British
subject and officer in the British colcnial forces,
was allegedly a member of a ?ritisﬁ force sent by
the ‘British Government in 1837 for the purpose of

capturing the "

Caroline",va small passenger ship
of Unlted States register. The boat was equipped
for crossing into Canadian territory and teking help

tCs Canadian insurgents. The British force tock pos-

egsion of the "Carciine", set her afire aad then

[63]

i0. O0'Reilly v. Brooke, 209 U.8. 45,

11. This problem has no connection with the posi-
tinn of an occumant’s forces in cnemy territory
which ie ccnnidered elscvhere.



gent her adrift ovef Niagara Falls, Durfee,'a‘citi-
zen of the United States, was killed in the course
of the attack on the "Caroline". McLeod came into
New York State in 1840 on business and was arrested
and indicted for killing Durfee. The British Gov-
ernment demanded the release of McLeod on the ground
that he was, at the time of the alléged crims, a
member of a British armed force sent into the terri-
tory of the United States by the British Government
under the necesgsity of self-preservation and self-
defense. The British Govermment contended that the
destruction of the "Caroline" was "a public act of
persons in Her Majesty's service, obeying the order
of their Superior authorities"; that it could "only
be the subject of discussion between the two na-
tional Goverrments", and could not Justly be made
the ground of legal proceedings in the United States
against the persons ccncerned. 'The New York court
denied a writ of habeas corpus filed on behalf of
McLeod,le who was later trled and acquitted on the.
defense of an alibi. Mr. Webster, Secretary of
Stéte, denied the Justification of the expedition,

while admitting McLsod's immunity from trial by

12. The New York court held that the apnroval of
the act by a foreign sovereign could "take

nothing from the criminality of the principal of-

fender". Psople v. McLeod, 25 Wendell 483.
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the New York courﬁ. Mr. Webster said in part that
"after the avowal of the transaction as a public
transaction, authorized and undertaken by the Brit-
ish authorities, individuals concerned in it ought
not ¥ ¥ ¥ to be holden personally responsible in
the ordinary tribunals for their participation in
1t".13  Although Britain and the United States were
at peace, the attack on the "Caroline" was a war-
like act,llL The prépriety of the attack was a po-
litiqal questioh for the executive departments of
the respective govermnments and not the courts. It
should be ﬁoted that McLecd's own conduct, apart
from being a member of the attacking forces, was
not called in question.l5 Hyde disagrees with the
view taken by Mr. Webster. . He states: |

If, however ¥ * ¥ the movement or expedition
constitutes an essentially illegal invasion of the
territory of a friendly state, in time of peace, 1t
is difficult to see how any member of the force de-
rives exemption from the local jurisdiction by rea-

gon of the fact that his acts as a participant are ‘
in obedience to the commands of a foreign sovereignol

13. Sees 32 Am. J. Int. L. 82 for full discussion;

Oppenheim, Vol. I, 5th ed., p. 663; Moore, Vol.
II, p. 24. See Arce v. State, 83 Tex. Cr. 292
ZI91§7 in accord.

1. See Mr. Webster's letter to Mr. Crittenden, 15
March 1841, Moore, Vol. II, pp. 25, 26.

15. See 60 Law Quart. Rev. 63, 65. W. Harrison

’ Moore, Act of State in English Law, p. 131, sug-
gests two limitations on the rule in the McLeod case:
(1) it applies only to the public and open employment
of force and (2) the acts themsselves must be of a kind
which international law recognizes as lawful in the
cagse of actual war.

16. Hyde, Vol. I, p. 433. See Mr. Calhoun's view,
Moore, Vol. II, p. 26. .
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CHAPTER X

DEFENSE OF SUPERIOR CRDER

The general'rule established by‘the decisgions
of the United States and British courts is that a
soldier or officer cannot avoid civil liability for
an unlawful act by pleading an order from a superior

2

as justification.l In Little v. Barreme” a naval

captain received illegal orders from the Navy De-

partment during the limited hostilities between

France and the United States in 1799; the orders
were accompanied by a copy of the statute upon which

they were purportedly based. On the basis of the or-

"ders the captain seized a vessel which was later

- restored to its owner by order of court. Chief Jus-

tice Marshall in affirming the judgment against the
captain said:

I confess, the first bias of my mind was very
gtrong in favor of the opinion, that though the in-
struction of the executive could not give a right
they might yet excuse from damages. I was much in-
clined to think, that a distinction ought to be
taken between acts of civil and those of military
officers; and between proceedings within the body
of the country and those on the high seas. That
implicit obedisnce which military men usually pay
to the orders of their superiors, which indeed is
indispensably necessary to every military system,
appeared to me strongly to imply the principle,

1. Johnstone v. Pedlar, /19217 2 A.C. 262 and
cages cited; Little v. Barreme, 2 Cranch 170.

2. 2 Cranch 170.
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that those orders, if not to perform a prohibited
act, ought to justify the person whose general duty
it is to obey them, and who is placed by the laws
of his country in a situation which, in general,
requires that he should obey them. I was strongly
inclined to think, that where, in consequence of
.orders from the legitimate authority, a vessel is
seized, with pure intention, the claim of the in-
jured pasrty for damages would be against that gov-
ernment from which the orders proceeded, and would
be a proper subject for negotistion. But I have
been convinced that I was mistaken, and I have re-
ceded from this first opinion. I acquiesce in that
of my brethrew, which is, that the instructions
cannot change the nature of the transaction, nor
legalize an act which, without these instructions,
would have been 8 plain trespass.j

In Little v. Barreme and Mitchell v. Har-
mony the boneg fides of the inferior, his knowledge
- or imputed knowledge of the 1llegality of the order
Weﬁe not diécussed. The language of the court was
broad enough to exclude tﬁese cucotions as irrele-

L

vant. Later cases by State courts™ and several
lower federal courts have eiunclated a more liberal
rule. The subordinate is c¢ivilly responsible for

executing an unlawful order of a superior only when

he believes i1t wag illegal or when it was o

3. To the same effect, Mitchell v. Harmony, 13

How. 115, T™™M 27-250, p. 19, where the court
said: "And upon principle, independent of the
weight of judicial decision, it can never be main-
tained that a military officer can justify himself
for doing an unlawful act, by prouducing the order
of his superior. The order may palliate, but it
cannot Jjustify."

4. . See Fairman, p. 304 et seq.; 55 H.L.R. 651.
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palpably illegal that a ressonable man would recog-
nize its illegality.”
_Superior order is not a Justification for &

criminal act committed by an inferior in obedience

6

to 1it. Such order may be relevant in determining

the existence of a criminal intent on the part of
the inferior.

In all cases in which force is used against
the person of another, both the person who orders
such force to be used and. the person using that
force is respongible for its use, and neither of
them is justified by the circumstances that he acts
in obedience to orders given him by a civil or mil-
itary supsrior; but the fact that hé does so act,
and the fact that the order was apparently lawful,
are in all cages relevant to the question whether
he believed, in good faith and on reasonable grounds,
in the existence of a state of facts which would
have justified what he did apart from such orders.

If the inferior, as a reasonable man, could not be
expected to know that the order,was illegal then

8 In such case, the wrong-
ful intent necessary in & crime, is absent.

In 1865 Henry Wirz, an officer in the Confed-

erate army and Commandant of the military prison at

Sse Restatement of the Law of Torts, sec. ih6;
51 Law Reg. 161 et seq.

\ i

b. United States v. Jones, 1876, Fed. Cas. No.
15, uok.

7. Stephen's Digest Criminal law, art. 202.°

8. In re Fair, 100 Fed. 149; Com. v. Shortall, 206
Pa. 165.
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Andersonville, Georgla, was tried by a military com-
mission for the migtreatment of prisoncrs of war
and the murder of some of them contrary to the Laws
of war. One of his defensesvwas that he had done
some of the acts pursuant to orders of higher au-
thority. - The Judge Advocate General in his report
to the President of the United States said:

While it may be and probably is the fact that
his action in this matter was sanctioned by the
rebel laenera£7_Winder when he was on duty at that
place, it does not rel%eve the prisoner of responsi-
bility for the result.~”

The Instructions For the Govérnmeqt of Armies
of the United States, 1863,10 did not contain any
referehce to superior orders and, presumably, did
not recognize it as a defense.ll The British Man-
ual of Military Law, 1914 edition, written by Pro-
fessor Oppenheim and Colonel T, E. Edm:onds formu-

. lated the rule that --

Members of armed forces who commit such vio-.

lations of the recognized rules of warfare as are

ordered by their commander are not war criminals 5
and cannot therefore be punished by the encry...

9. Trial of Henry Wirz, 4Oth Congress, 2nd sess.,
House of Representatives, Ex. Doc. No. 23,
p. 812.

10. G.0. 100.
~11. Trial of Henry Wirz, supra.

12. Fdmonds and Oppenheim, par. 4h3.
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The basis for the rule, according to Oppenheim, is
that "the law cannot require an individual to be
punished for an act which he was compelled by law

to commit."'3 The United States Rules of Land War-
fare, 1914 edition, and the present edition,ll'L lists

certain war crimes and then states:

Individuals of the armed forces will not be
punished for these offenses li.e., the specific of-
fenses liste@7 in case they are committed under or-
ders or sanction of their government or commanders.
The commanders ordering the commission of such acts
or under whose authority they are committed by
their troops, may be punished by the belligerent
into whose hands they fall.

The United States Rules of Land Warfare differs from
the British Manual of Military Law in several im-
portant respects: (1) The British Manual purports
to state a legal principle that members of the armed
forces who commit violations of the recognized rules
of warfare as are ordered by thelr commanders are
not war criminals and cannot be punished by the en-
emy. The United States Manual,15 on the other hand,

simply enumerates certain offenses and states that

these will not be punished if they are committed

13. Oppenheim, International Law, 4th ed., p. 410,
footnote 2.

14. FM 27-10, par. 347.

15. FM 27-10, par. 347.
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under superior orders. The difference, brieriy
gtated, is that one purports to stéte a legal prin-
ciple, the other a matter of policy. (2) The Brit-
ish Manual provides that bersons who viclate the
- rules of warfare by order of their Government, or
commander, &are not war criminals.l6 The United
' States Manual provides that the enumerated offenses
wiil not be punished in case they are committed un-
- der the orders or sanction of their government or
cormanders. It has been stated that the word "sanc-
tion" would save from punishment an enemy soldier
who committed & war crime\without any specific or-
ders or even general direction, if subsequently the
act was sanctiohed by his government or commander.l7
Accérding to Mérignhac the French military
courts in World War I refused to recognize the de-
fense of superior orders iu the trial of German
sol@iers-for war crimes.18
At the trials in leipzig following World War I,

‘the German Supreme Court applied the German Military

Penal Code to defendants charged with war crimese.

16. British Msnual Military Law, par. LL3,
.17. Sack, 60 Law Ouart., Rev., p. 63, at 65.

18. 24 Revue Generale de Droit Public, p. 53; Gar-
ner, Vol. II, p. 487; Sack, 60 Law Cuart. Rev.,

p. 67..
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The German Code states that if the execution of an
order results in the commission of a crime the.sub-
ordinate who carries out the order of his superior
may be punished if he knew that the order related
to an act which involved a civil or military crime.l9
In The Llandovery Castle, the German Supreme Court
of Leipzig said:

Military subordinates are under no obligation
to question the order of their superior officer,
and they can count upon its legality. But no such
confidencé can be held to exist, if such an order
is universally known to everybody,’inoiuding also
the accused, to be without any doubt whatever
against the law. This happens only in rare and
exceptional cases. But this case was precisely one.
of them, for in the present instance, it was per-
fectly clear to the accused that killing defence-
less people in the life-boats could be nothing else
but a breach of the law.<0
In another war criminal trial before the German Su-
preme Court, the accused, a German submarine command-
er, gank the English hdspital ship Dover Castle on
the orders of the German Admiralty. The accused be-
lieved that the German Admiralty was carrying out
legitimate reprisals against hospital ships which
allegedly were being used for military purposes.

The court said:

Neither was he lEhe accuseg7 guilty of obey-
ing the order although he knew the act in question

19, Mullins, p. 220.

20. Mullins, p. 131.
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would involve ¢ criminal or c¢ivil misdemeanor. He
was in the circumstances of the case entitled to
hold the opinion that the measures taken by the Ger-
man authorities against foreign hospital ships were
not contrary ito international law, but were leglt-
imate reprisals.

In view of the disparity in praciice among na-
tiong it is difficult to say that there is any rule
of international law.which requirés a belligerent
to accept the plea of superior orders under all cir-
cumstances. The vast majority-of writers are in
accord with Lauterpacht's view ﬁhat:

The fagt that & rule of warfare has been vio-
lated in pursuences of an order of the belligerent
Government or of an individuzl bclligerent Commander
does not deprive the act in suestion of its charac-
ter as a war crime; neither does it, in principle,
confer upbn the perpetrator immunity from punish-
ment by the injured belligerent....Undoubtedly, a
Court confronted with the plea of superior orders
adduced in justification of a war crime is bound tO°
teke into consideration the fact that obedience to
"military orders, not obviously unlawful, is the duty
of every member of the armed forces and that the
latter cannot, in conditions of war discipline, be
expacted vo weigh scrupulously the legsl merits of
the order received; that the rules of warfare ars
of'ten controversial; and that an act otherwise amount--
ing to a war crime may have been executed in obedl-
ence to orders concelved as a measure of reprisal.
Such circumstances are probably in themselves suffi-
clent to divest the act of the stigme of a war
crime....However, subject to these cualificationg,
the question is governed by the major principle that
members of the armed forces are bound to obey lawful
orders only and that they cannot therefore escape
liability if, in obedience to a command, they com-
mit acts which both violate unchallenged rules ol
-warfere and outrage the general sentiment of human-
ity. To limit'liabilityﬁto the person regponsible

21.  Annual Digest, 1923-1¢2Lk, Case No. 231.
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for the order may frequently amount, in practice, to
concentrating responsibility on the head of the State
whose accountability, from the point of view of both in-
ternational and constitutional law, is controversial.

A separate and distinct defense is that of com-
mz].sion.,g3 There must be fear of immediate death or
grievous bodily harm to the actor if he refuses to obey;

2k

threats of future injury do not excuse.

CHAPTER-XI
THE RETURNING SOVEREIGN

The jus postliminii of the Romans was a legal
fiction by which persons, and, in some cases, things,
taken by an enemy, were restored to their original legal
status immedigtely on coming uﬁder the power.of the nation
to which they formerly belonged,l Writers of inter-
national law engrafted the ferm postliminy to describe
the legal inference by which perscuas, property, and
territory, captured by an enemy, were presumed to revert

to their former condition on the withdrawal of

22. Lauterpacht, p. 453.
23. Schwarzenberger, p. 6k.

2h. Stephen's Digest Criminal Law, Art. 31; United

States v. Haskell, Fed. Cas. No. 15, 321. It
is very doubtful whether at common law fear of per-
gonal danger will excuse a person who Jjoins in com-
mitting a homicide. L Blackstone 30; Arp v. State,
97 Ala. 5, 12 So. 301.

1. Halleck, Vol. II, p. 535.
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enemy control.g Broadly speaking, the doctrine in-
dicates that mere possession by a belligerent in
the course of war of property or territory of the
enemy in Itself is insufficient to‘transfer title
or govereignty, as the case may be, against the
enemy owner or sovereign who regains possession dur-
ing the continuance Qf the wax-.3 Oppenheim uses
the term postliminy to indicate the fact that ter-
ritory, individuals, and property, after having
come in time of war under the authority of the en-
emy, return during the war or at its end. under the
rule of their original s%owreer'f,z.ign.;LL This definition
doesvnot purport to give the legai effects the
postliminium hasg; it simply indicates the return
to the legitimatelsovereign of that which has been
for a time under the control of the enemy.5

The varied concepts evoked by the term post-
liminium complicate the froblems*arising from the
return of the sovereign. These méy be resolved on

principle without reference to that doctrine.6 In

2. Phillipson, pp. 230, 231; Walker, Vol. II; p. 321.
3. Hyde, Vol. II, p. 857.

L, Lauterpacht, p. L81.

5. Lauterpacht, p. 481.

€. Phillipson, p. 231; Hyde, Vol. II, p. 857; Wil-
son, International Law, 3rd ed., p. 452.
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effect, says Hall, the doctrine of postliminium
;amounts.to a truistic statement that property &and
‘govereignty cannot be regarded as appropriated un-
til their appropriatiqn hag been completed in con-
formity with the rules of international 1aw. T

Military occupation of enemy territory does
not transfer sovereignty to the occu@ant. The ter-
ritory remains under the sovereignty of -the legit-
imate govermment until subjugation or cession by
treaty of-peace. Hence the moment the occupant
evacuates the territory and the sovereign'réturné,
the territory and its inhabitants at once come un-
der his rule. The liberation of occupied territory
by an ally of the legitimate sovereign does not
ﬁecessarily re-esteblish the authority of the sov-
ereign.8 Military necessity may require the ally
of the liberated country to establish military gov-
ernment therein.9

Certainbquestions’relaﬁing to domestic law are
excluded from this discussion. Thus whether the
Constitution of the State or its laws are automat-

ically revived on the return of the sovereign is a

7. Hall, p. 578.
8. FM 27-5, pars. 3d and 7; Feilchenfeld, p. 7.

9. F¥M 27-5, par. 3d. Cf. Lauterpacht, p. 482; Hal-
leck, Vol. II, p. 538.
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problem of domestic law and not international law.lo

Similarly, whether criminal sentences imposed’ dur-
ing the occupation by the enemy should.be set aside
1s a domestic question.:Ll As a general rule, how-
ever, the returning'sovéreign will annul sentences
impdsed by the occupant for acts affecting the se--
curity of £he occupant and not criminal by the do-
mestic law of the occupied state; e.g., war trea-
-son.lg_ Questions between the subjects and the gov-
ermment of the same Stéte are matters of domestic
law. Issues between the government .of ‘one State
and'the'subjects or the govérnment of' another State,
are international.l3 The return of the sovereign
raises many problems but "international law can deal
only with such effects...asg are international."lh
The returning soverelign must recognize the
validity of acts done (faits accomplis) by the occu-
pant which the latter was competent to perform ac-

cording to international law.l5 Oppenheim says:

iO. Hall, p. 578; Lauterpacht, p.7h82.
11. ZLauterpacht, p. 482.

12. Spaight, p. 367; Hall, p. 579.
13. Phillimore, Vol. 3, p. 813.
14. Lauterpacht, p. L82.

'15. Lauterpacht, p. 482; Taylor, p. 615.
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Indeed, the State into whose posgession guch
territory has reverted must recognise these legiti-
mate acts, and the former occupant has by Interna-
tional Law a right to demand +this. Therefore, if
the occupant has collected the ordinary taxes, has
gold the ordinary fruits of immoveable property,
has disposed of such moveable State property as he
was competent to appropriate, or has performed other
acts in conformity with the laws of war, this may
not be ignored by the legitimate sovereign aftgr he
has again taken possession of the territory.l

According to Birkhimer, no nation recognizes the
right of its subjects pecuniarily to assist the en-
emy by becoming purchasers of property appfopriated
by the enemy as booty since such an act is at vari-
ance with the obligations of good citizenship.l7
Huber poses this problem:

One may, however, wonder whether the State to
whose prejudice the becoty was taken, should protect
in his rights one who without good faith acquires
directly from the captor objects or securities.

There would be no infraction on the part of the oc-
cupant of the principle of the inviolability of pri-
vate property guaranteed by international law, if
the injured State declared in advance that it will
not recognize such alienations, because nobody is

obliged and can never be forced to acquire such
property,l8

If the occupant has performed acts which, ac-
cording to international law, were in excess of his
' rights, the returning sovereign may ignore these

actgs. Thus if the occupant has sold immovable state

16. TLauterpacht, p. 483.
17. Birkhimer, p. 223.

18. Huber, p. 665..
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property, the sovereign may revake it from the par-

ohaSer,,whoevér.he ig, withouﬁ'compensation.l9 ir
'the~bc¢upant unlawfully‘sold‘public or private prop-

.Qr£y;ﬂitiméywéfﬁérwards be claimed from the pur-

%
chager. without payment of compensetion,“o

On January 4, 1943, the United States, the na-
tions of the British Commonwealith, Russic, china,

and other countries, issued a declaraticn cuating

. 4
that. they--

o reserve all their rights to declare invalid -
any transfers of, or dealings with, property, rights
and interests-of any.description whatesoever, (a)
which are or have been situated in the territorics
which have come under -the occupation or control,
direct or indirect, of the Govermmsnts with which
they are at war, or (b) which beloig or have be-
longed to persons, including juridical persons, .
resident in such territories. This varning zpplies.
wvhether such transfers or doalings have rouen the
form of open looting or plunder or if transactions
apparently legal in form even vhen they purport to

. be voluntarily effected.”~

19. " Lauterpacht, p. 483.
'  2@§ Lauterpacht, p. 483.

21. 37 Am. J. Int. L. 282,
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