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FOREWORD 

As a result of my personal study of the developments in the inter- 
pretation of the Uniform Code of Military Justice and the observations 
of Army commanders on the subject, on 7 October 1959 I appointed 
the committee whose findings and recommendations were approved 
by the Chief of Staff on 30 September 1960 and thereafter submitted 
to me. I approve the attached report and recommendations of that 
committee. 

Since the date of this report, there have been further interpreta- 
tions of the Code which point up the necessity for the continuing 
study of appropriate statutory revision. I have directed such a study. 

I have followed the studies of the committee with great interest. 
The objectives of the committee are laudable; the recommendations 
are sound, workable and modern in concept. 

The proposals in this report emphasize the dignity of the individual 
and the responsibility of the commander for his men. This is fitting, 
because the officers and soldiers of today's Army represent the h e s t  
in the world. Adoption of the philosophy and recommendations 
herein will assure to the Army an incomparable system of justice, 
fitted to the ever-changing concepts of warfare, and capable of adjust- 
ment to the varied situations under which our troops must serve. 

It is my desire that every officer in the Army become familiar with 
this forward-looking study, forthrightly presented in terms of goals 
and programs. 

13 October 1960 Wilber M. Brucker 
Secretary of the Army 
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BART I. SUMMARY REPORT 

STATEMENT OF THE PROBLEM 
1. To study and report on the effectiveness of the Uniform Code of 

Military Justice and its bearing on good order and discipline within the 
Army. 

2. To analyze any inequities or injustices that accrue to the Govern- 
ment or to individuals from the application of the Code and judicial 
decisions stemming therefrom. 

3. To inquire into improvements that should be made in the Code by 
legislation or otherwise. 

FACTS BEARING ON THE PROBLEM 
1. The Uniform Code of Military Justice became effective 31 May 

1951 during the Korean War (June 1950 to July 1953) and has had no 
significant amendments. 

2. The period 31 May 1951 to the present represents the only 
experience of the United States Army with a military code interpreted 
by a civilian appellate body. 

3. During the fiscal years 1952 through 1959, inclusive, 915,369 
persons were tried by Army courts-martial of all types. The highest 
court-martial rate of the period was 113.3 per thousand in fiscal year 
1953; the lowest was 66.2 in fiscal year 1959. 

4. The average strength of the Army decreased from 1,597,000 in 
fiscal year 1952 to 889,000 in fiscal year 1959 with progressive improve- 
ment in quality as standards for acquisition and retention of personnel 
were tightened. 

5. As of 31 March 1959, 64.7% of all male enlisted personnel, 
50.7% of Regular Army male enlisted personnel and 99.4% of non- 
Regular Army male enlisted personnel were less than 26 years old. 

6. There are two proposals for substantial changes in the Uniform 
Code of Military Justice before the 86th Congress (Section I, Part 11). 

a. HR 3387 is a DOD bill which incorporates changes that have 
been requested by the Court of Military Appeals and the services 
since 1953. 

b. IIR 3455 is an American Legion bill substantially in conflict 
with the DOD bill. 

STUDY PROCEDURES 
At the outset the Committee decided on certain requisites for an 

effective military justice system. Failure to fulfill these requisites 



in time of war will jeopardize our fighting ability. Against this 
standard, the Uniform Code of Military Justice and any proposed 
modification must be measured. In the Committee's view the 
requisites are : 

1. An effective system of military justice must support the mission 
of the armed forces both in war and in peace, a t  home and abroad. 

a. It must contribute to the maintenance of armed forces in 
instant readiness during periods of nominal pence and international 
tension. 

b. I t  must operate efficiently in the event of rapid and large- 
scale mobilization. 

c. It must operate efficiently under conditions of major con­
ventional or nuclear warfare. 

2. An effective system of military justice must provide for the 
rehabilitation of usable military manpower. 

3. An effective system of military justice must foster good order 
and discipline at  all times and places. 

4. An effective system of military justice must protect the military 
community against offenses to persons and property a t  times and 
places where civilian courts are not available. 

5.  An effective system of military justice must provide a commander 
with the authority needed to discharge efficiently his responsibility in 
connection with the points above. 

6. An effective system of military justice must provide practical 
checks and balances to assure protection of the rights of individuals 
and prevent abuse of punitive powers. 

7. An effective system of military justice should promote the con- 
fidence of military personnel and the general public in the overall 
fairness of the system. 

8. An effective system of military justice should set an example 
of efficient and enlightened disposition of criminal charges within the 
frnmeworlc of American legal principles. 

The Committee developed a series of questions to elicit facts and 
opinions bearing on these requisites. With the help of The Adjutant 
General and The Judge Advocate General a representative sampling 
of the opinions of enlisted persons, company, battalion and battle 
group commanders, and military lawyers has been obtained. We 
have had the benefit of the comments and recommendations of the 
heads of Department of Army agencies, of the Commandants of the 
National War College and the Army War College, and of all of the 96 
senior commalldcrs who are exercising general court-martial 
jurisdiction in the Army. 

Professional personnel of the Office of The Judge Advocate General 
and the Judge Advocate General's School have been used to the 
fullest extent to analyze the interpretation of the Uniform Code of 
Military Justice by the United States Court of Military Appeals. 



The findings and recommendations of the Committee have been 
reached after the most thorough exploration of sources of inlormation 
possible within the available time-and after painstaking evaluation, 
applying collective experience and judgment. The proper adminis- 
tration of military justice is a keystone in the operation of any fighting 
force. Although our consideration has been limited to Army problems, 
we feel certain that all services must observe the principles underlying 
our recommendations-fairness, decentralization, simplicity and 
stability. 

There follow the findings and recommendations of the Committee, 
which are discussed a t  length under topical headings in Part 11. 

COMMAND RESPONSIBILITY (Section A, Part 11) 

FINDINGS 
1. Present legal prohibitions against activity which may have the 

effect of influencing the decisions of persons responsible in judicial 
affairs do not unduly interfere with the proper execution of command 
responsibility. 

2. The dividing line between the proper execution of command 
responsibilities and illegal command influence is not understood by 
the service-at-large. 

3. Failure to understand this distinction tends to inhibit instruction 
in disciplinary matters. 

4. There is a need for additional instruction in the Army school 
system for officers who are potential commanders of battalion and 
higher units. This instruction should emphasize command respon- 
sibilities in the field of discipline and military justice. 

5 .  The offense of conduct unbecoming an officer and gentleman 
has lost some of its meaning. 

6. There is little evidence of any intentional effort to influence 
findings or sentences of Army courts-martial or to interfere with 
judicial functions. 

RECOMMENDATIONS 
1. That Article 37 be amended to enlarge the class of persons to 

whom i t  applies. 
2. That Article 133 be amended to carry dismissal as a mandatory 

punishment. 
3. That the Chief of Staff publish a directive to clarify for all com- 

manders the distinction between proper exercise of command respon- 
sibility and improper command influence. 

4. That The Judge Advocate General institute a procedure for the 
guidance of newly appointed general court-martial authorities. 



COMMANDERS' CORRECTIVE POWERS (Section B, Part 11) 

FINDINGS 
1. Restricted Article 15 powers encourage increased use of trial by 

courts-martial. More than 50,000 soldiers were convicted by sum- 
mary and special courts-martial in 1959. 

2. Recorded Article 15 actions against officers have after-effects 
which defeat correctional objectives. 

3. Progressively higher technical standards must be met by sum- 
mary and particularly special courts-martial. 

4. Line officers do not receive sufficient training to conduct special 
courts-martial trials in full compliance with the Uniform Code of 
Military Justice. 

5. Proposals to require that summary and special courts-martial be 
operated by lawyers are not practical. 

6. Proposals in the DOD amendments (HR 3387) for increased 
Article 15 powers are inadequate. 

7. I t  would improve discipline to increase commanders' corrective 
powers and to abolish summary and special courts-martial. 

RECOMMENDATIONS 
1. That the Uniform Code of Military Justice be amended to 

increase Article 15 powers so as to eliminate summary and special 
courts-martial. 

2. That a t  the proper time an information plan be developed to 
present this proposal to the Army and to the general public in proper 
perspective. 

3. That Department of the Army reconsider present regulations 
requiring permanent records of punishments administered to officers 
under Article 15. 

MILITARY JUSTICE PROCEDURES BEFORE TRIAL 
(Section C, Part 11) 

FINDINGS 
1. Judicial interpretations of Article 3 1 have invalidated rules 

established in the Manual for Courts-Martial concerning the admis- 
sibility of evidence. 

2. Judicial interpretations concerning commanders' authority to 
order searches are not clear and do not appear to satisfy the needs of 
the military service. 

3. Maintenance of good order and disczipline is impeded by the 
interpretation of the law in the above subjects. 

4. Procedures for pretrial investigation under Article 32 lack flexi- 
bility and require excessive time. 



5. In complicated cases better pretrial investigations and better 
trials will result if the investigation is conducted by a trial counsel 
and the accused is represented by a defense counsel. 

RECOMMENDATIONS 
1. That Article 31, Uniform Code of Military Justice, be amended 

to eliminate the restrictions caused by some judicial interpretations. 
2. That the Uniform Code of Military Justice be amended by adding 

an article to define authority for searches in a military community. 
3. That the Uniform Code of Military Justice be amended to permit 

pretrial investigations (Article 32) by a trial counsel. 

PROCEDURES IN TRIALS BY COURTS-MARTIAL (Section 
D, Part 11) 

FINDINGS 
1. Trials by general courts-martial are slow and cumbersome. 
2. The interests of the government and the accused do not require 

trial of all cases by a court-martial consisting of a law officer and 
members. 

3. In  special situations provision for trials before a law officer only 
would increase the flexibility of the general court-martial. 

4. The rule for mental responsibility (paragraph 120b, Manual for 
Courts-Martial, 1959) hampers medical experts in giving clear and 
definitive testimony. 

5. Army procedures permitting agreed pleas of guilty operate to 
the mutual benefit of the accused and the government. 

RECOMMENDATIONS 
1. That the Uniform Code of Military Justice be amended to permit 

a general court-martial to be convened without the presence of mem- 
bers for the purpose of settling legal questions in special sessions. 

2. That the Uniform Code of Military Justice be amended to make 
all identifiable problems of law matters for resolution by the law 
officer alone. 

3. That the Uniform Code of Military Justice be amended to permit 
a law officer alone to sit as a general court-martial under conditions 
specified in the statute. 

4. That paragraph 120b, Manual for Courts-Martial, 1951, be 
amended to incorporate a rule of mental responsibility conforming 
with Section 4.01 of the American Law Institute's Model Penal Code 
(Tentative Draft No. 4, dated 25 April 1955). 

5. That no change be made in  Army procedures allowing agreed 
pleas of guilty. 



SENTENCES (Section E,  Part 11) 
FINDINGS 

1. Administration of confinement facilities and treatment of 
offenders have been complicated by judicial decisions invalidating 
portions of the Manual for Courts-Martial. 

2. The prestige of honorable officers and noncommissioned officers 
is damaged by rules permitting confinement of officers without dis- 
missal and confinement of noncommissioned officers without reduction. 

3. The presence on a military post of an officer sentenced to dis- 
missal without confinement pending completion of appellate review 
impairs morale and discipline. 

4. Opportunities for offenders to be restored to duty without the 
issuance of punitive discharges have been decreased by the Cecil and 
May decisions. 

5. The Army has a superior system for screening, rehabilitating and 
restoring prisoners in confinement. 

6. Boards of review should review records of trial for legal correct- 
ness and a specialized agency should review the appropriateness of 
sentences. 

7. Some advantages may be obtained by adjusting the law to clear 
the way for the Attorney General to treat selected military prisoners 
as youthful offenders. 

RECOMMENDATIONS 
That the Uniform Code of Military Justice be amended: 
1. To clarify how and when sentences may be carried into execution; 
2. To restate permissible sentences; 
3. To restore Manual for Courts Martial rules for automatic reduc- 

tion and limitations on the use of confinement except when dismissal 
or punitive discharge is adjudged; 

4. To establish indeterminate sentences to confinement; 
5. To establish a sentence control board for review of certain 

sentences and other clemency functions ; 
6. To remove the requirement that review for sentence appropriate- 

ness be a function of a board of review; 
7. To permit the Secretary to order military persons to their homes 

pending appellate review of sentences to punitivc separation when 
confinement is not authorized; and 

8. To authorize the Secretary to transfer selected military prisoners 
to the Attorney General for further treatment as youthful offenders. 

RECORDS OF TRIAL AND REVIEW OF FINDINGS 
(Section F,  Part 11) 

FINDINGS 
1. There is unnecessary duplication and wasted effort in the appel- 

late review of general courts-martial proceedings. 



2. Many of the past issues litigated on review had no direct bearing 
on the guilt or innocence of an accused or whether he had received s 
fair trial. 

3. The tendency toward the multiplication of adversary procedures 
militates against the simplification of military justice. 

4. The requirement for the general court-martial convening author- 
ity to approve findings delays the appellate process and is unneces- 
sary to military justice as long as the convening authority has full 
powers of clemency with respect to the sentence. 

5. Department of Defense amendments. (HR 3387) will simplify 
appellate review to some extent, but will not fulfill all the requirements 
for needed improvement. 

6. The key to important progress toward simplification is to provide 
for review of sentences apart from legal procedures. 

RECOMMENDATIONS 
That the Uniform Code of Military Justice be amended: 
1. To remove any requirement for a convening authority to approve 

the findings of a general court-martial. 
2. To incorporate authority to prepare summarized records of trial 

in certain general court-martial cases. 
3. To permit the law officer to hear motions for revision and rehear- 

ing based on the record of trial and authorize revision proceedings or 
rehearings to be held. 

4. To remove the requirement for a staff judge advocate review. 
5. To limit boards of review to consideration of correctness in law 

and fact. 
6. To authorize initial appellate review in OTJAG rather than by a 

board of review when the accused has pleaded @ty to all specifica- 
tions and charges of which he was found guilty. 

7. To give TJAG additional powers in the disposition of (1) cases 
initially reviewed in OTJAG, (2) cases in which a board of review or 
the Court of Military Appeals has ordered a rehearing, and (3) 
petitions for new trial. 

JURISDICTION AND SUBSTANTIVE OFFENSES (Section G, 
Part 11) 

FINDINGS 
1. Court-martial jurisdiction over retired members not on active 

duty does not contribute to maintenance of good order and discipline 
and can be eliminated. 

2. The United States Court of Military Appeals has interpreted the 
Uniform Code of Military Justice to invalidate traditional modes of 
proof approved by the President as Commander in Chief. 

3. The Uniform Code of Military Justice is inadequate to support 
good order and discipline under present conditions because constant 



changes in definitions of offenses and modes of proof make court- 
martial results uncertain. 

4. The punishment presently imposable for missing movement of 
a ship, aircraft or unit through design provides an inadequate deterrent 
for such offenses. 

RECOMMENDATIONS 
1. That the Uniform Code of Military Justice be amended as follows 

(by Articles) : 
a. Article 2.-To eliminate jurisdiction over retired members not 

on active duty. 
b. Article 83.-To provide for punishing a person who procures 

or permits his entry in the armed forces by any knowingly false 
representation or deliberate concealment of his qualifications. 

c. Article 85.-(1) To provide that absence without proper au- 
thority for more than six (6) months in peacetime and thirty (30) 
days in wartime creates a presumption of desertion unless the contrary 
is proven. 

(2) To provide that enlistment in another armed force shall 
constitute desertion. 

d. Article 92.-(1) To define the commands authorized to issue 
general orders. 

(2) To define "general order". 
(3) To establish the mode of proof of knowledge of general 

orders. 
e. Article 95.-To abolish the distinction between custody and 

conhement. 
f. Article 107.-To provide that statements made in line of duty 

including statements made to investigators are official statements. 
g. Article 118(3).-To proscribe an act inherently dangerous to 

another. 
h. Article 121 .-To add the offense of embezzlement. 
i. Article 12Sa.-To add a specific bad check statute. 
j. Article 131.-To add the offense of false swearing when it 

occurs in a judicial proceeding. 
2. That the Table of Maximum Punishments be amended by 

Executive Order to increase the confinement imposable for missing 
movement of ship, aircraft or unit through design to one (1) year. 

I M P R O V E M E N T S  FOR STABILITY (Section H ,  Part 11) 

FINDINGS 
1. The standing of the President's regulations for military justice 

has been diminished. 
2. Some cases are reversed because of errors of law that do not 

materially prejudice the substantial rights of the accused. 



3. Current and future requirements demand increased stability in 
the administration of military justice. 

4. Less fluctuation in military justice would occur if the Court of 
Military Appeals were increased to five members. 

5. I t  is desirable that one or more judges of the Court of Military 
Appeals have reasonably current backgrounds in military-legal service. 

RECOMMENDATIONS 
1. That Article 36 be amended to make the President's regulations 

final and binding on appellate bodies after having been laid before 
the Congress for ninety days. 

2. That Article 59 be amended to define material prejudice to the 
substantial rights of an accused. 

3. That Article 67 be amended to authorize a five-judge Court of 
Military Appeals with members who have had recent military-legal 
experience. 

PENDING LEGISLATION (Section I ,  Part 11) 

FINDINGS 
1. The American Legion Bill (HR 3455) : 

a. Will create a requirement for more than twice the number of 
military lawyers now on active duty as judge advocates. 

b. Will create a separate line of command for military lawyers. 
c. Will require the use of lawyers in all courts-martial-summary, 

special and general. 
d. Will severely limit military jurisdiction over officers and sol- 

diers who commit civilian type offenses in the United States in peace- 
time. 

e. Will not fulfiU the need of the service for an effective military 
justice system either in peacetime or wartime. 

2. The DOD Amendments (HR 3387) : 
a. Will increase Article 15 powers of battalion and higher com- 

manders. 
b. Will reduce the number of trials by summary court-martial. 
c. Will achieve some economy in preparation of general court- 

martial records of trial. 
d. Will simplify to some extent appellate review of general courts- 

martial cases. 
e. Will give The Judge Advocate General desirable flexibility in 

dealing with orders for rehearings, petitions for new trial, and cases 
reviewed in OTJAG. 

f. Will not fulfill the need of the service for an effective system 
of military justice in wartime. 



RECOMMENDATIONS 
1. That the Department of the Army continue to oppose HR 3455. 
2. That the Department of the Army support legislation substan- 

tially as set forth in this report. 

RELATED PROBLEMS (Section J, Part 11) 

FINDINGS 
1. The Judge Advocate General's Corps is losing experienced 

officers faster than they can be replaced. 
2. Judge Advocates with a background of line experience are 

needed. 
3. The active duty strength of the Judge Advocate General's Corps 

is marginal for the performance of military justice functions under the 
Uniform Code of Military Justice. 

4. There is a need for study of the military justice problems that  
might face isolated or detached units. 

5. Young line officers would benefit from acting as assistants to 
trial counsel or defense counsel of a general court-martial. 

RECOMMENDATIONS 
1. That Department of the Army urge resumption of a program for 

sending selected Regular Army officers to law school with a view to 
later transfer to the Judge Advocate General's Corps. 

2. That Department of the Army study ways of making a career in 
Judge Advocate General's Corps more attractive. 

3. That The Judge Advocate General study and prepare emergency 
legislation to assure military justice support in the event of hostilities. 

4. That the practice of having young line officers act as assistants 
to a trial or defense counsel of a general court-martial be encouraged 
if our plan for eliminating summary and special courts-martial is 
implemented. 



PART 11. DISCUSSION, FINDINGS AND 
 
RECOMMENDATIONS 
 

A. Command Responsibility 

DISCUSSION 
General. I t  is apparent that analysis and discussion of the 

effectiveness and equity of our military justice system must start with 
an examination of the relationship of the system to the operation of an 
armed force. Unless there is agreement on terms such as "command 
responsibility", "discipline", and "justice", there can be no common 
ground for agreement on a solution. 

If we start with the truism, "discipline is a function of command", 
we are a t  once a t  the core of one of the chief reasons for misunder- 
standing between civilians and servicemen concerning the needs and 
requirements of an effective system of military justice. To many 
civilians discipline is synonymous with punishment. To the military 
man discipline connotes something vastly different. It means an 
attitude of respect for authority developed by precept and by training. 
Discipline-a state of mind which leads to a willingness to obey an 
order no matter how unpleasant or dangerous the task to be per- 
formed-is not characteristic of a civilian community. Development 
of this state of mind among soldiers is a command responsibility and 
a necessity. In the development of discipline, correction of individuals 
is indispensable; in correction, fairness or justice is indispensable. 
Thus, it is a mistake to talk of balancing discipline and justice-the 
two are inseparable. An unfair or unjust correction never promotes 
the development of discipline. As stated in our preliminary report, 
"All correction must be fair; both officers and soldiers must believe 
that it is fair." 

Correction and discipline are command responsibilities in the 
broadest sense, but some types of corrective action are so severe that 
under time honored principles they are not entrusted solely to the 
discretion of a commander. At some point, he must bring into play 
judicial processes. I t  is his responsibility to select the cases which he 
thinks deserve sterner corrective action than he is permitted to imposs 
by himself. When he has done this, it  is not intended that he be able 
to influence judicial decisions, for this would be nothing more than 
action by the commander himself. When the judicial process has con- 
cluded, however, a further opportunity is given the commander to 



exert his influence and leadership toward the establishment of disci- 
pline. He is permitted to lessen the sentence if he thinks it is greater 
than needed for disciplinary purposes. 

I t  is important to note that, since discipline is a function of com­
mand, a t  each level of command there must be appropriate correc- 
tional powers. If the corrective measures permitted for use by the 
commander standing alone are insufficient for his needs, then he must 
have access to greater powers, either by referring the case to a superior 
officer or by referring it to a court-martial for trial. Decentralkation 
of corrective powers is important to military administration and 
operation because it results in self-sficiency of units. 

Once a case is before a court-martial, it should be realized by all con- 
cerned that the sole concern is to accomplish justice under the law. 
This does not mean justice as determined by the commander referring 
a case or by anyone not duly constituted to fulfll a judicial role. I t  is 
not proper to say that a military court-martial has a dual function as 
an instrument of discipline and as an instrument of justice. It is an 
instrument of justice and in fulming this function it will promote 
discipline. 

What then should the role of the commander be with respect to a 
military justice system? He should have adequate corrective powers 
to deal with the widest possible number of transgressions against law, 
regulations and orders without resort to the processes of criminal law. 
The interests of discipline do not require that he have any power to 
interfere with the independent judgment of persons who are by law 
responsible for judicial actions. 

Unlawful Influence-Art. 37. I t  is our opinion that there is nothing 
in Article 37 of the Uniform Code of Military Justice, which is the 
Congressional mandate against unlawfully influencing judicial action, 
that is a t  all inconsistent with proper military administration and 
operation. We have reviewed, with professional assistance, the deci- 
sions of the Court of Military Appeals dealing with the problem of 
so-called "command influence". It is not proper for us to say whether 
we agree or disagree with factual determinations or inferences drawn 
in those cases. We can say that the principles expressed in those cases 
are entirely consistent with the maintenance of good order and disci- 
pline. The Committee, therefore, supports the slight extension to 
Article 37 which is contained in the DOD omnibus bill (HR 3387). 
The Committee believes that no person should be allowed to attempt 
to coerce or improperly influence judicial action in the armed forces 
and recommends an additional clarifying amendment to Article 37. 

There is a great deal of confusion throughout the Army concerning 
the meaning of "command influence". This is apparent in responses 
received by the Committee from commanders a t  all levels. Part of 
the difficulty comes from the term used, that is, "command influence". 
Congress and the courts have never condemned command influence of 



the proper kind. All of the prohibitions are directed toward what 
is known as illegal command influence. There has never been a 
denial that discipline is a matter of command responsibility and there 
are a great many actions that must be taken in the field of military 
justice which are outright matters of command. Our review of the 
problem leads us to believe that only the following things are, or 
have been to date, considered to be illegal command influence: 

a. To direct or suggest that all offenses of a specified type be tried 
by courts-martial. 

b. To direct or suggest that a specified minimum or maximum 
punishment be imposed or approved for offenses of a specified type. 

c. To direct or suggest that a subordinate commander who is re- 
quired to dispose of a case or recommend disposition perform such 
duties in a manner which restricts the subordinate's exercise of dis- 
cretion under the Uniform Code of Military Justice. 

d. To advise court members that a person brought to trial has 
probably committed an offense. 

e. To take any other action tending to predetermine the disposi- 
tion of a case or to prejudge the findings or sentence in a case. 

f. To refer critically to any action of a particular court-martial 
member, law officer or counsel in his capacity as such in,any past or 
current case. 

g. To direct intemperate language to members of his command 
with respect to military justice matters. 

These principles are relatively easy to understand, even though 
unexpected factual circumstances may bring them into play. There 
seems to be no reason why they should be regarded as preventing 
proper guidance toward required standards of conduct or as pre- 
venting the development of proper discipline. However, responses 
from commanders of companies, battalions, and battle groups, fre- 
quently carry an undertone that education and instruction are some- 
how outlawed. Even some of our senior commanders have formed 
the opinion that rules against illegal command influence prevent 
proper training, particularly of the officers of their command. The 
danger of this belief is that it can lead to failure on the part of a com- 
mander to carry out his responsibilities to develop the highest possible 
standards of conduct among officers and enlisted men. It can lead 
to a feeling that disciplinary matters are purely a judicial problem 
rather than a command problem. 

A program should be begun a t  once to counteract the confusion 
and frustration that is becoming evident. This program should em- 
phasize the importance and value of command influence of the right 
type. It should emphasize the responsibility of command for the 
proper handling of disciplinary problems and clear up in the mind 
of commanders any idea that the courts have condemned this kind 
of command activity. Commanders also should be told as clearly 



and accurately as possible those things that are forbidden by law, 
and the tests that are applied when judicial bodies examine the pro- 
priety of command instruction or action. In most of the command 
influence cases appellate bodies have recognized that the officer re- 
sponsible was trying to improve his unit. In  his concern for the 
whole he infringed the rights of an individual. Responses of officers 
surveyed showed also that even when influence was thought to exist 
it was frequently inadvertent. A substantial number of enlisted men 
believe commanders influence findings and sentences a t  least oc­
casionally. 

Officer Conduct. The Committee's surveys of commanders at  all 
levels indicate that standards of officer conduct throughout the Army 
are probably higher than a t  any time since World War 11. These 
standards, as might be expected, are having a beneficial effect upon 
good order and discipline. However, commanders feel that much 
more could be accomplished along these lines. 

In connection with the question of officer standards, there is one 
specific amendment to the Uniform Code which the Committee be- 
lieves would be of some benefit. Under the Code, a paradox exists. 
An officer may be tried and found guilty 01 conduct unbecoming to 
an officer and gentleman and yet be continued on duty. I t  seems to 
us that there is virtue in the older rule that when an officer is found 
guilty of this particular offense, a dismissal should follow. The 
Committee is not under any misapprehension that there were ever a 
great number of convictions and dismissals of officers under this pro- 
vision. In  fact, the existence of the mandatory penalty sometimes 
encouraged court members to vote for an acquittal rather than a 
conviction. Nevertheless, when a conviction under this article did 
occur it determined t.he convicted person to be unfit for further as- 
sociation with honorable officers. This had a salutary affect and we 
are recommending an amendment to Article 133, Uniform Code of 
Military Justice, to provide that a person convicted of this article 
shall be dismissed from the service. 

Education and Guidance. One of the results of our study and 
consideration of the problem of command responsibility toward 
military justice is that we are not entirely satisfied with the objective 
of our training of officers in military justice. A great deal of effort 
is being expended in training in the technicalities of military law- 
training line officers to act to some extent in the capacity of lawyers. 
This training has become more and more necessary as the influence of 
interpretation of the Code has been felt in special courts-martial. 
There is a tendency to regard military justice as a technical or legal 
problem, and these aspects are absorbing an undue amount of the 
training time devoted to the subject. With the change in promotion 
and command patterns, instruction received in schools is generally 
received a long time before the officer can expect to assume command 



of a battalion or larger unit. Yet i t  is in these command positions 
that an understanding of how to use the Uniform Code of Military 
Justice in a proper and iegal way is most needed. At this level of 
command, under any system, the commander has substantially larger 
powers to correct individuals. He has the responsibility of super- 
vising his subordinate commanders in their administration of justice. 
At the suggestion of the Committee, USCONARC has explored the 
possibility of incorporating military justice instruction designed to 
assist potential commanders in our senior schools. The Commandant 
of the Army War College and the Commandant of the Command 
and General Staff College agree that such instruction is desirable and 
are taking the necessary steps to incorporate it. The Commandant 
of the Army War College is making available to The Judge Advocate 
General a period of two or three hours on the 13th or 14th of June 1960 
for military justice instruction after the regular curriculum has been 
completed. 

Special effort should be made to give to general courts-martial con- 
vening authorities as much instruction and assistance as possible. 
It is desirable that officers newly assigned to positions carrying general 
court-martial authority have some common basic guidance, which, 
,among other things, will assist them in making proper use of their 
staff judge advocates and will refresh their understanding of the 
responsibilities and functions of command in the administration of 
military justice. The Judge Advocate General has furnished the 
Committee with a sample letter of guidance. It is the recommenda- 
tion of the Committee that The Judge Advocate General institute 
the practice of sending a letter of this type to each officer newly 
appointed to a position carrying the responsibility for convening 
general courts-martial. 

FINDINGS 
1. Present legal prohibitions against activity which may have the 

effect of influencing the decisions of persons responsible in judicial 
affairs do not unduly interfere with the proper execution of command 
responsibility. 

2. The dividing line between the proper execution of command 
responsibilities and illegal command influence is not understood by the 
service-at-large. 

3. Failure to understand this distinction tends to inhibit instruction 
in disciplinary matters. 

4. There is a need for additional instruction in the Army school 
system for officers who are potential commanders of battalion and 
higher units. This instruction should emphasize command responsi- 
bilities in the field of discipline and military justice. 

5. The offense of conduct unbecoming an officer and gentleman has 
lost some of its meaning. 



6. There is little evidence of any intentional effort to influence 
findings or sentences of Army courts-martial or to interfere with judi- 
cial functions. 

RECOMMENDATIONS 
1. That Article 37 be amended to enlarge the class of persons to 

whom it applies (Tab B). 
2. That Article 133 be amended to carry dismissal as a mandatory 

punishment. 
3. That the Chief of Staff publish a directive to clarify for all com- 

manders the distinction between proper exercise of command responsi- 
bility and improper command influence. 

4. That The Judge Advocate General institute a procedure for the 
guidance of newly appointed general court-martial authorities (Tab A). 
Tab A-Sample TJAG letter 
Tab B-Legislative proposals 



SAMPLE LETTER TO NEWLY APPOINTED GENERAL 
 
COURT-MARTIAL CONVENING AUTHORITIES 

Dear 
Because i t  is of  t h e  utmost importance t h a t  com­

manders maintain t h e  confidence of t h e  m i l i t a r y  and 
t h e  p u b l i c  a l i k e  i n  t h e  Army m i l i t a r y  j u s t i c e  system, 
t h e  fo l lowing  sugges t ions  a r e  o f f e r e d  you a s  a  com­
mander who has  r ecen t ly  become a  genera l  court- 
m a r t i a l  convening a u t h o r i t y ,  i n  t h e  hope t h a t  they 
w i l l  a i d  you i n  t h e  succes s fu l  accomplishment of  your 
m i l i t a r y  j u s t i c e  func t ions  and your over-al l  command 
mission. 

Experience has  demonstrated t h a t  a commander 
needs t h e  p ro fe s s iona l  advice  and s e r v i c e s  of  an  
o f f i c s r  t r a i n e d  i n  t h e  i n t e r p r e t a t i o n  of t h e  Uniform 
Code of  M i l i t a r y  J u s t i c e  and t h e  Manual f o r  Courts- 
Mar t i a l .  Your s t a f f  judge advocate has  been s e l e c t e d  
because of h i s  q u a l i f i c a t i o n s  i n  t h i s  and o t h e r  
m i l i t a r y  l e g a l  f i e l d s .  H e  is t h e  coun te rpa r t  i n  your 
command of t h e  genera l  counsel i n  t h e  c i v i l i a n  
bus iness  community and he occupies  f u l l y  as important 
a r e l a t i v e  p o s i t i o n .  For him t o  s e r v e  you b e s t ,  i t  
is e s s e n t i a l  t h a t  you maintain c l o s e  personal  l i a i s o n  
with him. I n  most ca ses ,  l e g a l  advice  can be e f fec-  
t i v e l y  t r ansmi t t ed  only through personal  con tac t  wi th  
l e g a l l y  t r a i n e d  counsel.  I n  t h i s  connection, t h e  
Uniform Code of  M i l i t a r y  J u s t i c e  r e q u i r e s  t h a t  a 
convening a u t h o r i t y  d e a l  d i r e c t l y  wi th  h i s  s t a f f  
judge advocate i n  ma t t e r s  p e r t a i n i n g  t o  m i l i t a r y  
j u s t i c e .  

Your s t a f f  judge advocate is au tho r i zed  t o  com- 
municate with s e n i o r  judge advocates  o r  wi th  me 
concerning p ro fe s s iona l  and t e c h n i c a l  ma t t e r s ,  and 
he w i l l  be g l ad  t o  do s o  i n  any case  a t  your sugges- 
t i o n .  I n  t h i s  way you a r e  assured  of  h igh ly  neces- 
s a r y  competent p ro fe s s iona l  advice  and guidance i n  
t h e  s o l u t i o n  o r  avoidance of numerous d i f f i c u l t i e s ,  
and your views may assist me i n  recommending p o l i c i e s  
and procedures  designed t o  maintain d i s c i p l i n e  and 
morale c o n s i s t e n t  wi th  t h e  h ighes t  s t a n d a r d s  of t h e  
Army. 
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It is, of course,  e s s e n t i a l  t h a t  a l l  persons 
ccncerned wi th  t h e  admin i s t r a t i on  of m i l i t a r y  j u s t i c e  
perform t h e i r  d u t i e s  a s  p re sc r ibed  by s t a t u t e  and t h e  
Manual f o r  Courts-Martial. O f f i c e r s  who a r e  s e l e c t e d  
t o  s e r v e  a s  members of courts-mart ia l  should be we l l  
informed o f f i c e r s  of conscience, courage, j u d i c i a l  
temperament, common sense ,  and mature judgment. The 
mission o r  o r i e n t i n g  personnel  s e l e c t e d  a s  prospec- 
t i v e  members of  genera l  and s p e c i a l  courts-mart ia l  
( p a r t i c u l a r l y  p r e s i d e n t s  of t h e  l a t t e r )  is yours ,  
with t h e  p ro fe s s iona l  and expe r t  a i d  and advice of 
your s t a f f  judge advocate .  This  o r i e n t a t i o n  should 
inc lude  advice as t o  t h e i r  d u t i e s  and r e spons ib i l i -  
t i e s  under paragraphs 74 (Findings)  and 76 (Sentence)  
of  t h e  Manual f o r  Courts-Martial. It would be wel l  
i n  such advice t o  emphasize t h e  fol lowing po in t s :  

a .  The purpose of a court-mart ia l  t r ia l  is t o  
determine t h e  t r u e  f a c t s  regarding t h e  charges 
a g a i n s t  t he  accused. 

b. Court members should ass iduous ly  r e f r a i n  
from assuming t h e  r o l e  of advocates  f o r  e i t h e r  s i d e ,  
and from i n t e r f e r i n g  wi th  t h e  law o f f i c e r  ( i n  t h e  
case  of  a genera l  court-mart ia l)  o r  t r i a l  o r  defense 
counsel ,  who a r e  performing func t ions  e n t r u s t e d  t o  
them by the  Uniform Code and t h e  Manual. 

c .  The g u i l t  o r  innocence of t h e  accused is 
t o  be determined by the  cou r t  members on t h e  b a s i s  of 
t h e i r  own consciences.  An accused can be convicted 
only i f  proven g u i l t y  beyond a reasonable doubt .  

d .  Defense counsel may func t ion  without  f e a r  
of any r e p r i s a l  a r i s i n g  out  of  t h e  vigorous and 
e t h i c a l  d i scharge  of h i s  p ro fe s s iona l  d u t i e s .  

e .  During recess% i n  a court-mart ia l  t r i a l ,  
cou r t  members must no t  communicate wi th  counsel ,  t h e  
law o f f i c e r ,  s t a f f  judge advocate,  o r  convening 
a u t h o r i t y  with r e spec t  t o  t h e  case  i n  progress .  
Except i n  c e r t a i n  l i m i t e d  in s t ances  ( e . g . ,  subpars  
671, 122l3, Manual f o r  Courts-Martial, 1951) ,  t h e  
convening a u t h o r i t y  should r e f r a i n  from any com- 
munications wi th  t h e  cou r t  o r  counsel.  

A s e r i o u s  danger i n  t he  admin i s t r a t i on  of m i l i ­
t a r y  j u s t i c e  is i l l e g a l  command in f luence .  Congress, 
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i n  enac t ing  the  Uniform Code of M i l i t a r y  J u s t i c e ,  
sought t o  comply with what it regarded a s  a p u b l i c  
mandate, growing out  of World War 11, t o  prevent, 
undue command inf luence ,  and t h a t  i d e a  pervades the  
e n t i r e  l e g i s l a t i o n .  It is an easy ma t t e r  f o r  a  
convening a u t h o r i t y  t o  exceed t h e  bounds o f  h i s  
l e g i t i m a t e  command func t ions  and t o  f a l l  i n t o  t h e  
p r a c t i c e  of e x e r c i s i n g  undue command in f luence .  I n  
t h e  event  t h a t  you should cons ider  i t  necessary t o  
i s s u e  a  d i r e c t i v e  designed t o  c o n t r o l  t h e  d i s p o s i t i o n  
of ca ses  a t  lower echelons,  i t  should be d i r e c t e d  t o  
o f f i c e r s  of t h e  command gene ra l ly  and should provide 
f o r  except ions  and ind iv idua l  cons ide ra t ion  of every 
case on t h e  b a s i s  of  i ts  own circumstances o r  m e r i t s .  
For example, d i r e c t i v e s  which could be i n t e r p r e t e d  a s  
r equ i r ing  t h a t  a l l  c a ses  of  a c e r t a i n  type,  such a s  
la rceny  o r  prolonged absence without  l eave ,  o r  a l l  
cases  involv ing  a  c e r t a i n  category of  of fenders ,  such 
a s  repeated of fenders  o r  of  fensea involv ing  of r i c e r s ,  
be recommended o r  r e f e r r e d  f o r  t r i a l  by genera l  
court-mart ia l ,  must be avoided. This  type of d i rec-  
t i v e  has  been condemnsd a s  i l l e g a l  by t h e  United 
S t a t e s  Court of M i l i t a r y  Appeals because i t  is  cal­
cu la t ed  t o  i n t e r f e r e  wi th  the  e x e r c i s e  of t he  inde- 
pendent personal  d i s c r e t i o n  of commanders subord ina te  
t o  you i n  recommending such d i s p o s i t i o n  of each 
ind iv idua l  case  a s  they  conclude is  appropr i a t e ,  
based upon a l l  t ha  circumstances of t h e  p a r t i c u l a r  
case .  The accused 's  r i g h t  t o  t h e  e x e r c i s e  of t h a t  
unbiased d i s c r e t i o n  is a  va luab le  p r e t r i a l  r i g h t  
which must be p r o t e c t e d .  A l l  p r e t r i a l  d i r e c t i v e s ,  
o r i e n t a t i o n s ,  and i n s t r u c t i o n s  should be i n  w r i t i n g  
and, i f  no t  i n i t i a t e d  o r  conducted by t h e  s t a f f  
judge advocate,  should be approved and monitorad 
by him. 

Your func t ion  i n  a c t i n g  upon the  f ind ings  of 
g u i l t y  and sentence i n  cases  t r i e d  be fo re  courts-  
m a r t i a l  appointed by you is an important j u d i c i a l  
a c t i o n  i n  t he  m i l i t a r y  j u s t i c e  process .  You a r e  
empowered t o  exe rc i se  broad d i s c r e t i o n  i n  your d i s -  
p o s i t i o n  of t hese  cases .  Your s t a f f  judge advocate 
reviews each case  thoroughly and c a r e f u l l y ,  i n  
accordance with the  Uniform Code of M i l i t a r y  J u s t i c e  
and the  Manual f o r  Courts-Martial .  Although h i s  
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recommendations wi th  respec t  t o  your a c t i o n  on find- 
i n g s  and sentence  a r e  no t  l e g a l l y  binding upon you, 
they  should be accorded g r e a t  weight,  i n  view of  h i s  
s p e c i a l i z e d  l e a r n i n g  and t r a i n i n g  i n  law and m i l i t a r y  
j u s t i c e .  A s  a genera l  r u l e  you should accept  h i s  
advice  on ques t ions  of law. 

I n  determining what f i nd ings  of g u i l t y  should be 
approved, you a r e  requi red  t o  r e l y  s o l e l y  upon t h e  
competent, admiss ib le  evidence of record considered 
by t h e  court-mart ia l .  Like t h e  members of t h e  cou r t ,  
you a r e  empowered t o  weigh t h e  evidence, judge t h e  
c r e d i b i l i t y  of wi tnesses ,  and determine d isputed  
ques t ions  of  f a c t .  This  power enables  you t o  
r e a s s e s s  t h e  v a l i d i t y  of t h e  f ind ings  i n  t h e  l i g h t  of 
your own a n a l y s i s  of t h e  evidence. The f a c t  t h a t  t h e  
cou r t ' s  f i nd ings  of  g u i l t y  a r e  supported by sub- 
s t a n t i a l  evidence i n  t h e  record w i l l  no t  j u s t i f y  your 
approving such f ind ings  un le s s  you too  a r e  convinced 
t h a t  t h e  g u i l t  of t he  accusad has  been e s t a b l i s h e d  
beyond a reasonable doubt .  

I n  determining what sen tence ,  o r  p a r t  t he reo f ,  
should be approved o r  approved and suspended, you 
should be guided by t h e  circumstances of t he  of fense  
and t h e  previous record of  t he  accused. You should 
no t  h e s i t a t e  t o  approve a l e s s  severe  sentence than 
t h a t  adjudged by t h e  cou r t ,  when you cons ider  t he  
c o u r t ' s  sen tence  too  s s v e r e .  Other p e r t i n e n t  f a c t o r s  
t o  be considered are t h e  p o s s i b i l i t y  of r e h a b i l i t a -  
t i o n  of  t h e  ind iv idua l  accused, a s  we l l  a s  t h e  
d e t e r r e n t  e f f e c t  o f  your a c t i o n .  

The r e s u l t s  of  court-mart ia l  t r i a l s  may not  
always be p l eas ing ,  p a r t i c u l a r l y  when i t  may appear  
t h a t  an  a c q u i t t a l  is u n j u s t i f i e d  o r  a sentence  inade- 
qua te .  Resu l t s  l i k e  these ,  however, a r e  t o  be 
expected on occasion. Courts-martial ,  l i k e  o t h e r  
human i n s t i t u t i o n s ,  a r e  not  i n f a l l i b l e  and they  make 
mistakes.  I n  any event ,  t h e  Uniform Code p r o h i b i t s  
censuring o r  admonishing cour t  members, counsel ,  o r  
t h e  law o f f i c e r  wi th  r e spec t  t o  t h e  e x e r c i s e  of  t h e i r  
j u d i c i a l  func t ions .  My sugges t ion  is t h a t ,  l i k e  t h e  
b a l l s  and s t r i k e s  of an umpire, a c o u r t ' s  f i nd ings  o r  
sen tence  which may no t  be t o  your l i k i n g  be taken a s  
"one of  those th ings . "  Courts have t h e  l e g a l  r i g h t  
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and duty  t o  make t h e i r  f i nd ings  and sentences  un- 
 
f e t t e r e d  by p r i o r  improper i n s t r u c t i o n  o r  l a t e r  
  
coercion o r  censure.  
  

R e h a b i l i t a t i o n  of  o f f ende r s  should be a ma t t e r  o f  
primary i n t e r e s t  t o  a l l  commanders. I f  t h e r e  is no 
probat ionary  system i n  e f f e c t  i n  your command, I sug­
g e s t  t h a t  you cons ider  e s t a b l i s h i n g  one. I f  com­
manders d i s p l a y  a c t i v e  and cons t ruc t ive  i n t e r e s t  i n  
t h e  s t a t u s  and progress  of  members of  t h e i r  commands 
who a r e  i n  confinement, wi th  t h e  cont inuing  o b j e c t i v e  
of r e h a b i l i t a t i n g  them f o r  u s e f u l  du ty ,  t h i s  program 
w i l l  be more e f f e c t i v e .  

The Uniform Code and t h e  Manual provide f o r  a 
thorough a p p e l l a t e  review of t h e  proceedings,  find ­
i ngs ,  and sen tences  of  genera l  courts-mart ia l .  
Sentences approved by you which inc lude  dishonorable  
o r  bad conduct d i scharges ,  o r  confinement f o r  one 
yea r  o r  more, a r e  reviewed by a board of review. The 
board may a f f i r m  only  such  approved f ind ings  of  
g u i l t y ,  and t h e  approved sentence  o r  p a r t  t h e r e o f ,  
as i t  f i n d s  c o r r e c t  i n  law and f a c t  and determines,  
on t h e  b a s i s  of  t h e  e n t i r e  record,  should  be ap- 
proved. I n  reviewing a record ,  t h e  board is em­
powered t o  weigh t h e  evidence, judge t h e  c r e d i b i l i t y  
of  wi tnesses ,  and determine d i spu ted  ques t ions  o f  
f a c t ,  recognizing t h a t  t h e  cou r t  saw and heard t h e  
wi tnesses .  I n  view o f  its g r e a t e r  a c c e s s i b i l i t y  t o  
l e g a l  a u t h o r i t i e s  and t h e  f a c t  t h a t  a board of review 
has  occasion t o  review a l a r g e  number of  records  of 
t r i a l ,  and thus  t o  make s i g n i f i c a n t  comparisons, i t  
may no t  always ag ree  wi th  you o r  your  s t a f f  judge 
advocate on t h e  law o r  t h e  f a c t s  o r  t h e  p r o p r i e t y  of  
t h e  sentence.  The f a c t  t h a t  t h e  board modif ies  o r  
s e t s  a s i d e  t h e  f ind ings  o r  sen tence  should  n o t ,  i n  
t h e  usua l  ca se ,  be cons t rued  as a r e f l e c t i o n  on t h e  
court-mart ia l ,  your s t a f f  judge advocate ,  o r  you. 

General court-mart ia l  cases ,  involv ing  n e i t h e r  
p u n i t i v e  d ischarges  no r  confinement f o r  one y e a r  o r  
more, i n  which t h e  sen tences  have  been approved and 
ordered executed by you, a r e  examined i n  t h e  M i l i t a r y  
J u s t i c e  Div is ion  i n  my o f f i c e .  I f  any  p a r t  o f  t h e  
f ind ings  o r  sen tence  is found unsupported i n  l a w ,  o r  
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i f  I s o  d i r e c t ,  t h e  record is then reviewed by a 
board of review a s  above ind ica t ed .  

The Court of M i l i t a r y  Appeals reviews cases  i n  
which t h e  sen tence  a f f e c t s  a genera l  o f f i c e r  o r  
extends t o  dea th ,  cases  reviewed by t h e  board of 
review which The Judgs Advocate General o rde r s  for-  
warded t o  t he  Court,  and cases  reviewed by t h e  board 
i n  which, upon t h e  accused ' s  p e t i t i o n ,  t h e  Court has  
gran ted  a review. Most ca ses  reviewed by t h e  Court 
of M i l i t a r y  Appeals a r e  from the  l a s t  category.  The 
Court ' s  review is l i m i t e d  t o  ma t t e r s  of law and does 
no t  extend t o  f a c t u a l  ma t t e r s ,  except  t o  a very 
l i m i t e d  e x t e n t .  A s  t h e  h ighes t  a p p e l l a t e  body i n  t he  
s e r v i c e s ,  t h e  Court f r equen t ly  announces new prin-  
c i p l e s  of law app l i cab le  t o  courts-mart ia l ,  and its 
r e s u l t s  o f t e n  cannot be p red ic t ed  with c e r t a i n t y .  

The Army court-mart ia l  r a t e  and the  number and 
type of p u n i t i v e  d ischarges  adjudgsd is a mat te r  of 
cont inua l  concern t o  the  Sec re t a ry  of t ha  Army. 
I hope t h a t  you w i l l  emphasize t o  your command t h e  
importance of t h e  exe rc i se  by o f f i c e r s  of good judg- 
ment and common sense  i n  t h e  maintenance of d i s -  
c i p l i n e ,  without  undue r e s o r t  t o  t r i a l  by courts-  
m a r t i a l .  For example, t he  mishandling of a drunk 
s o l d i e r  f r equen t ly  aggrava tes  h i s  misconduct and may 
l e a d  t o  unnecessary court-mart ia l  charges.  

F i n a l l y ,  I extend my b e s t  wishes t o  you i n  your 
new and cha l lenging  assignment.  I hope t h a t  you w i l l  
a v a i l  yourse l f  f u l l y  of t h e  s e r v i c e s  of , 
who has  been ass igned  a s  your s t a f f  judge advocate .  
I a s su re  you t h a t  my s t a f f  and I s t and  ready t o  
assist you i n  any way t h a t  may be h e l p f u l .  

S ince re ly  yours,  

The Judge Advocate General 
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B. Commanders' Corrective Powers 

DISCUSSION 
General. Under the Uniform Code of Military Justice a unit 

commander primarily concerned with correcting a member of his unit 
who has committed an offense has a choice of using non-judicial 
punishment (Art. 15) or referring the case for trial by a summary or 
special court-martial. These are the courts-martial which may be 
appointed by separate battalion and battle group commanders and, as 
used in the Army at this time, neither of these courts is able to adjudge 
a punitive discharge. Thus, referral of a case for trial by summary or 
special court-martial is ordinarily a sign that the unit commander has 
not stopped trying to bring this offender up to the necessary standards 
for continued service in his unit. It is reasonably clear, on the other 
hand, that a man whose case is referred to a general court-martial is 
regarded as a likely candidate for a bad conduct or dishonorable dis- 
charge. This is a signal that the offender is thought to be beyond the 
rehabilitation resources and ability of local unit commanders. Rela­
tively few men who are convicted by general court-martial are restored 
to duty by the local commander unless unusual extenuating or miti- 
gating factors come to light at  the trial. By and large, the offenders 
coming before general courts-martial represent punitive or criminal 
problems; those before summary and special courts-martial represent, 
so far, only disciplinary problems. 

Deficiencies of Present System. In our present system there is a 
great difference between the impact of non-judicial punishment, 
under Article 15, Uniform Code of Military Justice, and the disci- 
plinary impact of sentences by court-martial. There is, for example, 
no graduation or increase in corrective power over enlisted men from 
the company commander to the commander at  the highest echelon, 
except with respect to power to give a one grade reduction to a non- 
commissioned officer. With respect to officer offenders, there is a 
distinction between the commanding officer below general court- 
martial level who can give no forfeiture and the commander with 
general court-martial convening authority who may impose upon an 
officer of his command a forfeiture of one-half of one month's pay. 

I t  is desirable to analyze the existing situation with respect to com- 
manders' powers both from the aspect of equity for the individual and 
effectiveness in operation. Enlisted men have little to fear from the 
application of present Article 15 powers. The company commander 
is particularly ineffective, since he is usually excluded from the class of 
commanders who may reduce a noncommissioned officer one grade. 
Aside from reduction possibilities, senior commanders have no greater 
authority. 



The relatively innocuous nature of punishment available under 
Article 15 may be harmful rather than beneficial. There is evidence 
that i t  leads frequently to use of courts-martial for offenses that the 
commanding officer would have preferred to handle himself. Con­
viction by a court-martial creates a criminal record which will color 
consideration of any subsequent misconduct by the soldier. For 
example, a noncommissioned officer may survive one summary courts- 
martial but it is extremely unlikely that, with one conviction on his 
record, he will survive a second trial and retain his status. For any 
man, of course, the fact of a criminal conviction on his record is a 
serious handicap in civilian life. I t  may interfere with his job oppor- 
tunities; it may be counted against him if he has a brush with a 
civilian law enforcement agency; and in general he tends to be a 
marked man. In 1959 more than 50,000 soldiers were convicted by 
summary and special courts-martial. 

The problem of the light punishment that can be given under 
Article 15 understandably causes a mixed reaction among enlisted 
men. Judging from a survey of approximately 2,000 enlisted men, 
soldiers feel that they can expect fairer punishment for minor offenses 
from their commanding officers than from a summary court-martial. 
(Perhaps, the concept of "fairer punishment" means lighter punish- 
ment.) There is substantial sentiment against any idea of abolishing 
company punishment. On the other hand, there is no substantial 
interest, except in the noncommissioned officer group, in increasing 
the maximum power of the commanding officer. Linked with this, 
though, is the feeling by 75% of the sample that a summary court- 
martial should not result in a criminal record. Sixty-two percent of 
the sample felt that a special court-martial conviction should not be a 
criminal record. Another fact of interest in this survey is that while 
summary, special and general courts-martial are regarded by a pre- 
ponderance of the surveyed personnel as being Pair most of the time, 
there tends to be a latent suspicion about the summary and special 
courts which are closer in command relationship to the immediate 
unit commander. For example, over 60% of the enlisted personnel 
feel that they would like to have lawyer defense counsel before these 
courts where, in fact, lawyers are not now supplied. I t  is to the sum- 
mary courts-martial under our present system that the enlisted man 
offered Article 15 can go if he demands trial. It is probably fair to 
say that, while there is some appreciation of the gravity of a possible 
courts-martial conviction, most men do not visualize themselves in 
the role of being convicted by court-martial, and, hence, thinls. only 
of the immediate benefits of severely restricting the commander's 
non-judicial power. 

For the officer offender who is guilty of a minor offense the real 
problem is the devastating after-effect from what appears on the 
surface as a minor corrective punishment by his superior. Written 



reprimands given an officer under Article 15 are forwarded for inclusion 
in his departmental 201 file. Thus, Artide 15 actions will be con- 
sidered whenever his f l e  is examined for favorable or unfavorable 
personnel action. More and more the attitude is that an officer who 
has one record of an Article 15 imposed upon him might just as well 
make his plans to get out of the service. This, of course, defeats the 
theory of punishment as a corrective measure. Knowledge of the 
lasting effect of written Article 15 actions tends to restrict use of the 
Article by commanding officers. Administrative reprimands or oral 
reprimands are used frequently to avoid after-effects, even though 
more severe treatment might have a bctter immediate effect. As so 
often happens when the only available correction seems too severe, 
some offenders will not be corrected and will feel that they have 
gotten away with something; others, who are corrected, will feel that 
they have been unduly and unjustly treated. The undesirability of 
such a situation is felt keenly by many senior commanders who fur- 
nished advice and information to the Committee. 

Reliance upon courts-martial to dispose of all disciplinary cases of 
any size is slow and inefficient. It creates a problem of national scope 
because of the number of persons stained with criminal convictions. 
Quoting a soldier, ". . . conviction by summary is the first step of a 
downhill fall for an EM'S whole Army career and entire life can be 
ruined . . ." Regardless of these deficiencies, can the system still be 
made to serve the disciplinary needs of the service? 

Predicted Difficulty. Before the Elston Act of 1948, the court- 
martial system did not rely upon the use of lawyers for its operation. 
With the adoption of the Elston Act, participation of lawyers became 
a necessity in a general court-martial. General administration of 
military justice, however, continued to depend on the Manual for 
Courts-Martial rather than the result of decided cases. The estab- 
lishment of the Court of Military Appeals by the Uniform Code of 
Military Justice changed this. 

Continuously and progressively, the Court of Military Appeals has 
asserted its authority to develop military law through its decisions 
and to hold these decisions paramount to any contrary rules expressed 
in the Manual for Courts-Martial. At first, the effect of this was not 
felt in summary and special courts-martial, although the Code makes 
no distinction between the three classes of courts-martial as far as the 
standards and rules to be applied are concerned. Gradually, pres- 
sure has been mounting to exact from the special court-martial, with 
its facsimile of general court-martial procedure, full compliance with 
the standards established by the Code. I n  1957 the Court of Military 
Appeals ruled that the Manual for Courts-Martial could no longer be 
used by court members during general or special courts-martial trials. 
Only the law officer or the president of a special court-martial may use 
the Manual for Courts-Martial during a trial. United States v. 



Rinehart, 24 CMR 212 (1957). From this pressure have come certain 
side effects. Non-lawyer personnel are forced to try to act the part of 
lawyers. In  doing this they have become more and more dependent 
upon legal personnel at  division, post, or higher headquarters to coach 
them and assist them every step of the way. Decentralized operation 
has become dangerous. 

Sixty-one percent of the senior commanders consulted believe that 
line officers receive insufficient training to administer and conduct 
special courts-martial in full compliance with the Code. Among 
company and battery commanders, 80% do not think their training 
sufficient; at  the intermediate command levels opinion as to the 
suEciency of training is divided. Because of the legal requirement 
placed on special courts-martial some commanders believe that this 
court should be staffed with lawyers. 

In the Committee's opinion, if the present trend continues, each 
special court-martial will need at least one lawyer and probably three 
for operation that will meet required standards. It does not appear 
that the requisite number of judge advocate officers can be obtained 
in peacetime, nor that the solution is desirable in terms of military 
operation. 

Summary Punishment Generally. Our evaluation of the st.atus of 
summary and special courts-martial has caused us to make a rather 
extensive survey of the use of summary punishment in the armies of 
other civilized countries, particularly our NATO allies. (Tab A) 
From this survey i t  appears that our Army is the only one in which a 
field grade commander does not have authorization to take corrective 
action to the level of at least 21 days physical restraint. Our survey 
has led us to examine with particular care the system used in the 
Canadian Armed Forces which appears to have had outstanding suc- 
cess since it went into operation in 1952. Although it would be a 
mistake to over-emphasize the similarities, there is no doubt that the 
Canadian soldier has much in common with his American counterpart. 
Authority conferred upon commanding officers in the Canadian Army 
has greatly reduced the need for court-martial trials and has enhanced 
discipline. (Tab B) 

There is before Congress now an amendment to the Code sponsored 
by the DOD, which would give a commander of field grade authority 
to impose a forfeiture of one-half of one month's pay upon an enlisted 
man or to coniine him for not more than seven days. Upon officers 
of his command, a commander with general court-martial jurisdiction 
could impose a forfeiture of one-half of two month's pay, or double 
the amount of forfeiture presently permitted. The Committee con- 
siders that this proposal, while in the right direction, is wholly inade- 
quate. I t  is inadequate, first, because it does not assist the company 
commander in any way, and, second, because it would require the 



continuance of summary and special courts-martial under the un- 
satisfactory condition noted above. 

An overwhelming majority of commanders at  all levels have indi- 
cated to the Committee that Article 15 must be increased to achieve 
effective utilization of the Uniform Code of Military Justice. Ninety-
two percent of the senior commanders felt that Article 15 should be 
increased; 43% of them regarded this as the single change most 
necessary in the Code. The amount of the increase recommended 
depended in each case upon the objectives of the officer making the 
recommendation. Recommendations ranged all the way from some- 
thing approaching the DOD bill to the equivalent of the Canadian 
system. 

Committee's Plan. The Committee believes that the correctional 
function now accomplished by summary and special courts-martial 
more appropriately could be accomplished by corrective action of a 
commander without resort to court-martial. Our recommendation is 
founded on these premises: officers who command units in our Army 
are fair; they are more interested in the welfare of members of their 
command than anyone else; they have the integrity and the dis- 
crimination to apply corrective measures justly; and they should have 
the widest possible authority and bear complete responsibility for 
their decisions. 

Cases which normally go to the inferior courts are those in which 
the commander still is trying to effect rehabilitation at the local level. 
Very often they involve good soldiers who have made a mistake and 
must be corrected for their own good and as an example to others, but 
in all probability will never become true disciplinary problems. Com­
manders at all levels should have appropriate authority to correct an 
officer or soldier for transgression of laws, regulations or orders, when 
under all circumstances i t  appears that the offender has continued 
usefulness to his unit and his continued service will not damage the 
reputation of the Army. At least among enlisted personnel, such 
offenders are identifiable as those who are presently being subjected to 
trial by summary or special courts-martial. It would be no more 
di£6cult to identify them for the application of commander's corrective 
powers. I t  is the Committee's view that only a person who commits 
an offense for which the death penalty would be possible either in 
peace or war need be ineligible for correction under Article 15. 

The range of powers which the Committee recommends is set forth 
on the attached chart. (Tab C) Any substantial reduction from 
this proposal would require reevaluation of the distribution of dis- 
ciplinary functions which is intended. 

Operation of the Plan. As recommended by the Committee, a form 
of physical restraint is permitted for a period of seven days by a com- 
pany commander or ninety days by a commander of the level now 



authorized to convene special courts-martial. This restraint is called 
"correctional custody" to distinguish i t  from confinement. It is 
important to keep in mind the distinction that corrective measures 
under our concept are not sentences and are not the result of a con- 
viction for crime. Confinement is a sentence by court-martial after 
conviction for crime and should be restricted to that connotation. 
Persons in correctional custody should, to the maximum extent pos- 
sible, be segregated from persons who are awaiting trial or are in 
confinement as the result of trial for crime. It should be possible, 
without materially increasing facilities or overhead, to keep persons 
undergoing corrective custody from immediate or regular association 
with any other group. Our recommended statute provides simply 
that they should not be in '(immediate" association. Further details 
on segregation and treatment of persons in correctional custody are a 
matter for regulation. It is visualized, for example, that when the 
opportunity existed to give a person in this status meaningful training, 
preferably with his own unit, he would undergo such training outside 
the confinement facility and would be returned after duty hours for 
such work and activities as were specified for his group. I t  is con- 
templated, also, that a period of correctional custody would be the 
occasion for a complete evaluation of the individual-making full use 
of mental health unit facilities and all the techniques and procedures 
which have been developed so successfully in connection with the 
operation of Army stockades. 

Permissible corrective measures set forth in the Committee's pro- 
posal represent the maximum of each type permitted by statute, but 
corrective measures of different types may be combined. The Presi- 
dent or Secretary concerned could further restrict the use of powers 
by restricting classes of persons subject to correction or by restricting 
the corrective measures in amount or type. In  addition, superior 
commanders could limit or suspend the powers of their subordinates, 
thus effecting proper command supervison. Commanding officers 
with the full range of corrective powers would also be authorized to 
delegate their powers to a field grade officer. This provision is re- 
garded by the Committee as important in connection with the area 
responsibility which must be assumed by certain commanders in a 
theater of operation. Since the commander's powers take the place 
of the summary and special courts-martial, area responsibility for 
discipline of military personnel must be fulfilled through the use of 
Article 15. It is not believed that commanders will delegate authority 
to act in disciplinary matters except when absolutely necessary, be- 
cause the responsibility will remain with the commanding officer who 
made the delegation. 

Under the Committee's proposal, any person who is informed that 
a commanding officer intends to impose corrective measures upon him 
can elect to be tried by a general court-martial. An offender who is 



informed of an intended corrective action a t  company level has an 
option to request that his offense be referred to his battalion or battle 
group commander for disposition. When he reaches that level of 
command, he may then request trial by court-martial. The right to 
trial by court-martial in lieu of action under Article 15 is even more 
substantial than i t  has been in the past, for in place of the right to 
trade the justice of the commanding officer for the justice of a one- 
man court-martial appointed by the commander, there is now the 
right to have a trial before a law officer with a legally trained defense 
counsel to safeguard the rights of the accused. For the purpose of 
hearing such a case, a general court-martial consisting of a law officer 
only, with jurisdiction limited to six months' confinement and six 
months' forfeiture of two-thirds pay is proposed. The record of 
trial by this court-martial is a summarized record and appellate 
review is completed by review of the record by a judge advocate a t  
the headquarters of the officer exercising general court-martial juris- 
diction. In  addition to the right to require trial in lieu of Article 15, 
the person who accepts Article 15 has a right to appeal to the next 
higher commander concerning the extent of the corrective measures 
taken and the merits of his case. A superior commander has the power 
to reduce or wipe out the action taken by the lower commander, 
although the person making the appeal must undergo the corrective 
measures while the appeal is being processed. A superior commander 
has no authority to increase the corrective measures. Corrective 
action accepted under Article 15 is not a criminal conviction for any 
purpose. Further action under this article by another commander or 
a subsequent trial by court-martial for the same offense is barred. 

Some records of the nature and extent of correction must be kept, 
but these can be restricted to use in connection with military service 
with a specified time for destruction. Records of the more serious 
corrections should, however, be admissible for sentencing purposes 
if the person is tried by court-martial. This could be done in the 
Manual for Courts-Martial when preparing to implement the plan. 

Acceptability of Plan. While the Committee has not had time to 
circularize field commanders concerning the specific proposals recom- 
mended, there is nothing in the proposal which is inconsistent with 
the known views of commanders other than those who said that in 
their opinion Article 15 could never replace the special court-martial. 
The Committee has explained in some detail why it feels that the 
special court-martial must eventually be replaced by Article 15 or so 
fundamentally changed in composition that i t  could no longer serve 
its present purpose. The proposal of the Committee has a marked 
similarity to the Canadian system which has proven successful both 
in wartime and in peace. 

The Committee's proposal has been studied for feasibility by 
personnel of a battle group of the lOlst Airborne Division. (Tab D) 



The battle group commander and his company commanders are en- 
thusiastic about the plan except for use of corrective powers by the 
company commander against his company officers. The plan is 
flexible enough to allow officer problems to be referred to the battalion 
or battle group commander for action. As far as the statute is con- 
cerned, the Committee believes that the power of the company com- 
mander over his officers should be retained. Company officers are 
adequately protected from abuse of these powers by the right to require 
remand to the next higher commander or to appeal an action of a 
company commander. 

Adoption of the Committee's proposal would have a profound 
effect upon the Army. Among other things, it would require a re- 
orientation of much of our military justice training so that com­
manders, potential commanders and all enlisted persons would under- 
stand the proper use of the commanders' corrective powers. From 
our brief discussion of the present attitude of enlisted men toward 
Article 15 and inferior courts-martial, it is apparent a definite educa- 
tional program would be necessary before such a new system were put 
into effect. The system has many features which would tend to make 
it acceptable to enlisted men. Foremost is its orientation toward 
correction rather than penalty. The plan does away with a criminal 
conviction-the ineradicable penalty. There is no "bad time" to be 
made good. And whenever detention of pay is applied it should be 
obvious that there is no intent to penalize. 

Finally, new regulations would be required. Many of the pro- 
cedures mentioned in this discussion are properly matters for imple- 
mentation by regulation. They do not appear in the statute. 

Delegation of commanders' corrective powers to platoon leaders and 
senior noncommissioned officers was considered by the Committee, 
but, a t  this time, it is not recommended. 

The Committee has considered, also, the applicability of this 
proposal to the other Armed Services. No handicap is foreseen in the 
use of such a system by the Air Force, and, in fact, no reason is known 
why it would not be entirely acceptable to them. I t  is apparent that 
the Navy might conclude that the particular type of court-martial 
provided as an alternate to action under Article 15 could not be made 
available to Navy personnel on ships at  sea. There is always the 
possibility that an exception could be made in the statute so that a 
line-officer court could be utilized in this special situation. 

FINDINGS 

1. Restricted Article 15 powers encourage increased use of trial by 
courts-martial. More than 50,000 soldiers were convicted by summary 
and special courts-martial in 1959. 

2. Recorded Article 15 actions against officers have after-effects 
which defeat correctional objectives. 



3. Progressively higher technical standards must be met by sum- 
mary and particularly special courts-martial. 

4. Line o5cers do not receive sufficient training to conduct special 
courts-martial trials in full compliance with the Uniform Code of 
Military Justice. 

5. Proposals to require that summary and special courts-martial 
be operated by lawyers are not practical. 

6. Proposals in the DOD amendments (HR 3387) for increased 
Article 15 powers are inadequate. 

7. I t  would improve discipline to increase commanders' corrective 
powers and to abolish summary and special courts-martial. 

RECOMMENDATIONS 
1. That the Uniform Code of Military Justice be amended to 

increase Article 15 powers so as to eliminate summary and special 
courts-martial. (Tab E) 

2. That a t  the proper time an information plan be developed to 
present this proposal to the Army and to the general public in proper 
perspective. 

3. That Department of the Army reconsider present regulations 
requiring permanent records of punishments administered to o5cers 
under Article 15. 

Tab A-Non-Judicial Punishment Discussion 
Tab B-Report by General Decker 
Tab C-Proposed Corrective Powers 
Tab D-Report by General Westmoreland 
Tab E--Proposed Legislation 



NON-JUDICIAL PUNISHMENT DISCUSSION 

Index to Inc losu~es  

1. Article 15, Uniform Code of Military Justice 
2. Table of non-judicial punishment system of United States Army 
3. Table of non-judicial punishment system of Great Britain 
4. Table of non-judicial punishment system of The Netherlands 
5. Table of non-judicial punishment system of fiance 
6. Table of non-judicial punishment system of Italy 
7. Table of non-judicial punishment system of Germany 
8. Table of non-judicial punishment system of Canada 

TAB A 
 



ARTICLE 16-UNIFORM CODE OF MILITARY JUSTICE 

ARTICLE 15. Commanding officer's non-judicial punishment. 
(a) Under such regulations as the President may prescribe, any 

commanding officer may, in addition to or in lieu or admonition or 
reprimand, impose one of the following disciplinary punishments for 
minor offenses without the intervention of a court-martial- 

(1) upon officers and warrant officers of his command- 
(A) withholding of privileges for a period not to exceed two 

consecutive weeks ;or 
(B) restriction to certain specified limits, with or without 

suspension from duty, for a period not to exceed two consecutive 
weeks; or 

(C) if imposed by an officer exercising general court-martial 
jurisdiction, forfeiture of not to exceed one-half of his pay per month 
for a period not exceeding one month; 

(2) upon other military personnel of his command- 
(A) withholding of privileges for a period not to exceed two 

consecutive weeks; or 
(B) restriction to certain specified limits, with or without 

suspension from duty, for a period not to exceed two consecutive 
weeks; or 

(C) extra duties for a period not to exceed two consecutive 
weeks, and not to exceed two hours per day, holidays included; or 

(D) reduction to next inferior grade if the grade from which 
demoted was established by the command or an equivalent or lower 
command; or 

(E) if imposed upon a person attached to or embarked in a 
vessel, conhement for a period not to exceed seven consecutive days; 
or 

(3') if imposed upon a person attached to or embarked in a 
vessel, confinement on bread and water or diminished rations for a 
period not to exceed three consecutive days. 

(b) The Secretary of a Department may, by regulation, place 
limitations on the powers granted by this article with respect to the 
kind and amount of punishment authorized, the categories of com- 
manding officers authorized to exercise such powers, and the appli- 
cability of this article to an accused who demands trial by court- 
martial. 

(c) An officer in charge may, for minor offenses, impose on enlisted 
persons assigned to the unit of which he is in charge, such of the 
punishments authorized to be imposed by commanding officers as the 
Secretary of the Department may by regulation specifically prescribe, 
as provided in subdivisions (a) and (b). 

Incl. 1 



ARTICLE 15-UNIFORM CODE OF MILITARY JUSTICE- 
Continued 

(d) A person punished under authority of this article who deems 
his punishment unjust or disproportionate to the offense may, through 
the proper channel, appeal to the next superior authority. The 
appeal shall be promptly forwarded and decided, but the person pun- 
ished may in the meantime be required to undergo the punishment 
adjudged. The officer who imposes the punishment, his successor in 
command, and superior authority shall have power to suspend, set 
aside, or remit any part or amount of the punishment and to restore 
all rights, privileges, and property affected. 

(e) The imposition and enforcement of disciplinary punishment 
under authority of this article for any act or omission shall not be a 
bar to trial by court-martial for a serious crime or offense growing out 
of the same act or omission, and not properly punishable under this 
article; but the fact that a disciplinary punishment has been enforced 
may be shown by the accused upon trial, and when so shown shall be 
considered in determining the measure of punishment to be adjudged 
in the event of a h d i n g  of guilty. 
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GREAT BRITAIN 1 

I I
PUNISHMEN'I'S 2 I imposed Upon I Amounc ) imposed by 

Confinements. . . . . . . . . . . . . . . . . . . .  S-_ - - - - - - - - 28 days-- Bn.11 
 
Field Punishment 4- - - - - - - - - - -_ - - - NCO, S- - - - 28 days-- Bn. 
 
Forfeiture of Pay - - - - - - _ - - - - - - _ _S- - - - - - - - - - 28 days-_ Bn. 
 
Forfeiture of Seniority- - - - - - - - - - - - 0 10- - - - - - - - - - - - - - - - - - BG-GCM. 
 
Reprimand and Severe Reprimand- 10 - - - - - - - - - - - - - - -_- - - - BG-GCM. 
 

\NCO- - - - - - - - - - - - - - - - Bn. 
Fine6--------------------------- S-_-- - -_- - - £2------- Bn. 
Stoppage of Pay 1- - - - - - - - - - - - - - - - {0-_ -_- - - - - -- - - - - - - - - - BG-GCM. 

NCO, S - - - - - - - - - - - - - - Bn. 

Reduction from Acting Grade 8----- NCO, S - - - - - - - - - - -_ - - Bn. 


MINOR PUNISHMENTS Imposed Upon Amount Imposed by 

Admonition - - - - -_ -_ - - - - - -_ - - - - - - -NCO, S - - - - - - - - - - - - - - Co. 
Restriction to Barracks - - - - - - - - - - - S- - - - - - - - - - 14 days-- Co. 
Extra Guard or Duty 0- - - - - - - - - - - - S- - - - - - - - - - 3 days--- Co. 

0-Officer & WO; NCO-Noncommissioned Oflicer; S-Private. 

1 A formal investigation similar to the Art 32, Uniform Code of Military Justice, precedes the disposition 
of every charge. Tnls is usually conducted by the unit commander of the accused. If the CO determines 
that the offense is one with whicb he is authorized to dealsummarily, and if he decides that adequste punish- 
ment is within his jurisdiction, he may enter a finding of guilty and impose punishment (subject to right 
to refuse, fn. 2). The unit CO may also forward the case to a superior CO having greater summary powers 
with a recornmendation for summary disposition or trial by CM. 

1 Punishments are cumulative, except: no forfeiture of pay or minor punishment may be given in addi­
tion to confinement; also, no other punishment may be given in addition to reduction from acting grade. 
The accused has the right to refuse punishment and elect trial by CM in all cases except reprimand, severe 
reprimand, and minor punishment (also where a k d i n g  of guilty would involve a forfeiture of pay). 

a This includes an automatic forfeiture of pay while in comement. 
4 This punishment is applicable only while on active semice (operations against an enemy, in a foreign 

country for the protection of life or property, or military occupation of a foreign country). Field punish- 
ment may consist of confinement, extra duties, and loss of privileges. I t  is considered severe and would 
ordinarily not be imposed where normal punishments would sulZce. 

6 Applicable only when offense is committed while on aetioe semice. 
6 Applicable only where offense involves being drunk. 
'May be imposed only where offense has occasioned expense, loss, or damage to Government property. 

I t  is a deduction from pay in the amount of the damage. 
8 The NCO may be an acting WO; the Smay be an acting NCO. These are temporary grades and reduc- 

tions may be from these temporm grades only. 
Q May be imposed only where offense relates to performance of guprd or duty. 

Summary punishment in case of orEcem applies only to Major and below and WO, and can be meted 
out only by General Officers with GCM jurisdiction. Although a CO may not deal summarily with sub- 
ordinate officers of the rank of Lt Col and above, he does have the power to dismiss charges with respect 
to them. 

'1 In the case of separate detachments, especially in time of uctioe semice, the CO may be authorized the 
summary powers of a Bn CO. I t  should be noted that the Army Act speaks of the commanding officer 
as deked  in the Queen's Regulations. It is by regulation, therefore, that the level was set at Bn CO for 
the imposition of the more severe punishments. 

Incl. 3 



THE NETHERLANDS 

PUNISHMENT Imposed by Imposed upon 

Reprimand- - - _ _ _ _ - _ - - - - _ _ _ - - - - - - - - - - - - 0, NCO, S. Co, Bn, Regt 4-­
Restriction to  Barracks 1 (21 days)- - - - - - - - Co, Bn, R e @ - -  NCO, S. 
Arrest in Quarters 1 (14 days) - - - - - - - - - - _ _  Co, Bn, Regt- - - 0. 
Solitary Confinement 1 (14 days)- - - - - - - _ - Co, Bn, Regt- - - NCO, S. 
Arrest in Quarters 2 (14 days) - - - - - - - - - - - - Regt - - - - - _ - - - - _  0. 
Confinement 2 3 (14 days)_ _ _ - -- - - - - - - - - - - Co, Bn, Regt- - - NCO, S. 
Reduction- - - - - - - - -_ - - - - - - - - - - - - - - - - - - - Regt- - - - - - - - - - - NCO, S. 
Disciplinary Barracks (3-12 mo)- - - - - - - - - - Regt- - - - - - - - - -_  S. 

0-Officer; NCO-Noncommissioned Officer; S-Soldier. 
1 During non-duty hours. 
a Day and night. 
8 Certain day and night confinement may be accompanied by partial forfeitures for NCO and S, and 

restriction to bread and water for S. 
4 Indicates commanding officers of Regiments and above, and General Officers. 

Incl. 4 



----- -- 

FRANCE 
-

I MAXIMUM PUNISHMENTS I (expressed in days) 

IMPOSING AUTHORITY Corporals and Soldiers NCO's Officers 

R P R  C A& SA AQ SA C 

Corporal------------------------ 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Sergeant----------------------..- 4 - - - - - - - - - - - - 2 - - - - - - - - - - - - - - - ­
Adjutant 2 - - - - - - - - - - - - - - - - - - - - - - 4 2 - - - - - - - - 2 - - - - - - - - - - - - - - - ­
Lieutenant---------------------- 8 4 _- - - - - - - 4 _ - _ - 2 _ - - _ _ - _ ­
Captain (other than unit) - - - - - - - - - 8 8 - - - - - - - - 8 - - - - 4 - - - - _ _ - ­
Captain (his unit) ---- - _ - - - - -- - - - - 15 15 8 1 5  8 4 - - - - - - - ­
Field Grade officer, or any officer 

when acting as CO of Regiment 
or Post-----------------------  15 15 10 15 10 8 - - - - _ _ _ _  

Field Grade officer when CO of 
Regiment or Post - - _ _ - - - - - - - - - - 30 30 61518 30 15 30 15 _ _ _ _  

CO of Subdivision a - - - - - - - - - - - - - - - - - - - - - - 20110 - _ - _ 20 30 30 8 
CG of Brigade - - - - - - - - - - - - - - - - - - - - - - - - - - - 20110 - _ - _  20 30 30 8 
CG of Division - - - - - - - - - - - - - - - - - - - - - - - - 25/12 - - - - 25 30 30 15 
CG of Region,4 a Corps, a Division 

in Algeria, or member Sup. Coun- 
cil of War - - - - - - - - - - _ - - - - - - - - - - - - - - - - - 60115 - - - - 60 30 30 30 

CG of 10th Region (Algeria) - - - _ - -- - - - - - - - 60115 - - - - 60 40 40 40 . .Mi~llster--_-------------------- . . - ------- 60115 - - - - 60 60 60 60 

R-Restriction to barracks during nou-duty hours. 
PR-Police Room. Every barracks contains a room adjacent the orderly room where offenders may be 

kept under close guard. Offenders placed here are in uniform, but may be deprlved of minor privileges 
(e.g., wine or cigarettes). 

C-Coujinemeut; E M  in Regimental Stockade; Officers in a separate prison. 
A&-Arrest in Quarters during non-duty hours. 
SA-Strict Arrest in Quarters, all hours. 
1 In addition to those listed, Admonition or Reprimand may be given; also, the CO of a Regiment may 

reduce an NCO or lower 1grade after appointing and consulting a Regimental Council of Inquiry. 
2 Adjutant is a rank roughly similar to Warrant Officer. 
a Subdivision is an area command consisting of 2 or 3 Departments. There are 92 Departments in France 

proper and 8 in Algeria. 
4 Region is an area command larger than and superior to the Subdivision. There are 9 Regions in France 

proper, and Algeria constitutes the 10th. 
8 This figure, for example, indicates 16 days cominement, 8 of which may be in solitary. 
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GERMANY 

15 March 1957 

PUNISHMENT Company CO Bn CO Regt 00 & Up 
-

Reprimand - - - - _ - - - - - _ _ - - - - - -0 ,  NCO, S---- 0, NCO, S_ _ _ - 0,NCO, S. 
Severe Reprimand - - - - - - - - - - - - NCO, S- - - - - - 0 ,  NCO, S---- 0 ,  NCO, S. 
Administration of Pay (3 mo)- NCO, S- - - - - - 0 ,  NCO, S_-__ 0 ,  NCO, S. 
Fine (1mo pay) - - - - - - - - - - - - - - NCO, S- - - - - - 0 ,  NCO, S__- - 0 ,  NCO, S. 
Restriction (3 weeks) - - - - - - - - NCO, S- - - - - - 0 ,  NCO, S---- 0 ,  NCO, S. 
Arrest Rooma (3 das to 3 wks)- - - - - - - _ - - - - - - - NCO, S- - - - - - 0 ,  NCO, S. 

0-Officer; NCO-Nonwmmissioned Officer; S-Soldier. 

1 This is the handling of the offender's pay by paying it in small installments at the discretion of the 00. 
Usually imposed when offense includes elements of unwise and excessive spending, bad debts, gambling, 
drunk and disorderly, etc. May not in any event be imposed if offender is married, over 25 years old, or 
has over 5 years service. 

2 During all or portion of non-duty hours. 
a Offender may be required to participate in all or part of his duties. This punfsh~~ient must be reviewed 

by a judge of a standing military wurt and declared fair as to imposition and duration. 

6 June 1942 

PUNISHMENT Co. CO Amount Bn CO Amount Regt Co Amount 

Reprimand -------- 0, NCO, - - - - - - - 0 ,  NCO, - - - - - - - ---------_ ------­
S. S. 

Severe Reprimand- NCO, S - - - - - - - - - 0 ,  NCO, - - - - - - - - - - - - - - - - - ------­
S. 

Administration of S- - - - - - - - 2 wks- S- - - - - - - - 2 wks- ---------- ------­
Pay. 

Withdrawal of S-------- 3 wks- S- - - - - - - - 4 wks- ---------- ------­
Pass. 

Restriction to Bar- S- - - - - - - - 2 wks- S-------- 4 wks- ---------- ------­
racks. 

NCO - - - - I wk-- 0-------- I wk-- 0-------- 2 wks.Arrest in Quarters-- - - - - - - - - ­{ - - - - - - - NCO - - - - 2 wks- NCO - - - - 4 wks. 
 
Strict Arrest in  NCO- - - - 1wk-- 0to Capt- 5 das-- 0 to Capt- 10 das. 
 

Quarters. {- - - - - - - - - - - - - - - - NCO- - - - 2 wks- NCO - - - - 3 wks. 
 
NCO - - - - I wk-- NCO - - - - 2 wks- NCO _ - - - 4 wks.
Arrest Room - - - - - ­ {S-------- 2 wks- S- - - - - -_ - 3 wks- S- - - - - - - - 4 wks. 

Strict Arrest Room- S- - - - - - - - I wk-- S- - - - - - - - 2 wks- S-------- 3 wks. 
Reduction in Rank- - - - - - - - - - - ------- ---- - - - - - - - - - - - - - (Soldier only.) 

0-Officer; NCO-Higher Nanwmrnissioned Officers; S-Lower NCO's and Soldiers. 
Brigade Commanders have certain additional powers, such as Arrest in Quarters for Oficers, 3 weeks; 

Strict Arrest in Quarters for Oficera up to Capt, 2 weeks; and reduction in rank of lower RCO'8. Division 
and Corps Commanders have maximum powers. 

Incl. 7 
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Art. 108.25 CANADIAN ARMY QR(Army 

108.25--POWER OF COMMANDING OFFICER TO TRY AC­
CUSED 

Section 136 of The National Dejence Act  provides in part: 
( ( 136. ( 1 )  A commanding officer may in his discretion try an accused 
person by summary trial, but only if all of the following coriditions 
are satisfied : 

( a )  	the accused person is either a subordinate officer or a man 
below the rank of warrant officer; 

(b )  having regard to the gravity of the offence, the commanding 
officer considers that his powers of punishment are adequate; 

(c)  	the commanding officer is not precluded from trying the ac- 
cused person by reason of his election, under regulations made 
by the Governor in Council, to be tried by court martial; and 
(See article 108.31-"Election to be Tried by C o u ~ t  Martial".) 

( d )  the offence is not one that in regulations made by the Gover- 
nor in Council the commanding officer is precluded from 
trying." (See article 108.31-'lElection to be Tried by Cout t 
Martial' '.) 

(2) No commanding officer below the rank of major shall try a sub- 
ordinate officer. 

(M) 	 (1 Jul 59) 
NOTES 

(A) 	 A commanding officer cannot try a civilian subject to  the Code of Service 
Discipline. The only service tribunal that can try such a civilian is a court 
martial. 

(M) (1 Jul 59) 

108.26-OFFICER TO ASSIST ACCUSED 
( 1 ) When an accused is to be tried by a commanding officer, an officer 
shall be detailed by or under the authority of the commanding officer 
to assist the accused, if: 

(a) the accused requests that an assisting officer be detailed; and 
(b )  	the exigencies of the service permit his request to be com- 

plied with. 
(2) The assisting officer shall attend when the commanding officer 
tries the accused. 

(MI 
NOTES 

(A) Except as provided in article 	108.29(1)(h), the assisting officer is not nor- 
mally permitted to  take part in a summary trial. He may, however, assist 
the accused in the preparation of his defence and advise him regarding 
witnesses and evidence. 

(1 Mar 59) 
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QR(Army1 CANADIAN ARMY Art. 108.27 

108.27-POWERS OF PUNISHMENT OF A COMMANDING 
OFFICER 

The powers of punishment of a commanding officer shall be limited to 
the punishments and subject to the conditions prescribed: 

(a) in Table "A" to this article, when the commanding officer is 
of or above the rank of major; and 

( b )  	in Table "B" to this article, when the commanding officer is 
below the rank of major. 

(G) 	 (14 Jan 53) 
NOTES 

(A) 	 The tables to this article include the restrictions on punishments contained in 
The National Defence Act, together with additional restrictions, and are a 
complete statement of the powers of punishment exercisable by commanding 
officers. 

(B) 	 A commanding officer who is below the rank of major has no powers of trial 
or punishment when the accused is a subordinate officer. 

(C) 	A L/Cpl or L/Bdr is not a non-commissioned officer and is included in the 
phrase "all men below corporal". 

(D)  (Reserved-Navy). 
(MI 	 (1 Mar 59) 
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QR(Army) CANADIAN ARMY Art. 108.12 

108.12-COMMENCEMENT OF SUMMARY TRIAL BY DELE­
GATED OFFICER 

(1) Before a delegated officer commences a summary trial, he shall 
peruse the charge report to determine whether he is precluded from 
trying the accused: 

(a) by reason of the accused's rank or status; 
(b) 	because the offence is one which he is pursuant to article 

108.10 (Delegation of a. Commanding Officer's Powers) not 
empowered to try; 

(c) because the delegated officer considers his powers of punish- 
ment to be inadequate having regard to the gravity of the 
alleged offence. 

(2) When the delegated officer has determined that he is not precluded 
from trying the accused, he shall have the accused brought before him 
and shall proceed with the trial as prescribed in this section. 
(3) When the delegated officer has determined that he is precluded 
from trying the accused he shall: 

(a) 	if he is precluded for a reason set out in paragraph (1) (a) 
or (b), refer the case to the commanding officer; or 

(b) 	 if he is precluded for the reason set out in paragraph (l)(c), 
refer the case to the commanding officer or to a delegated 
officer having greater powers of punishment than he himself 
holds. 

(M) 	 (1 Jul 59) 
NOTES 

(A) 	A delegated officer has jurisdiction in respect of a man who is not a member of, 
but who is present at, the unit to which the delegated officer belongs. Where 
the trial of a man of another unit can be held just as conveniently by the 
accused's own commanding officer or by the commanding oEcer of the unit 
a t  which the accused is present when proceedings are taken, a delegated 
officer should not exercise his jurisdiction. 

(MI (1 Jul 59) 

108.13-GENERAL RULES FOR CONDUCT OF TRIAL BY DELE­
GATED OFFICER 

(1) When a delegated officer tries an accused summarily, he shall 
conduct the trial in the presence of the accused and: 

(a) cause Part I of the charge report to be read to the accused; 
(b) 	either direct that the evidence be taken on oath or inform the 

accused that he has the right to require that the evidence be 
taken on oath; 



Art. 108.13 CANADIAN ARMY &R(Army) 

108.13-GENERAL RULES FOR CONDUCT OF TRIAL BY DELE- 
GATED OFFICER-Continued 

(c) 	 receive such evidence as he considers will assist him in deter- 
mining whether 

(i) the charge should be dismissed or the accused found 
not guilty, or 

(ii) the accused should be found guiltmy, or 
(iii) the accused should be remanded to the commanding 

officer; 
(d) 	hear the accused, if he desires to be heard; 
( e )  	call such witnesses as the accused may request to be called 

and whose attendance can, having regard to the exigencies 
of the service, reasonably be procured, but nothing in this 
subparagraph shall require the procurement of the attendance 
of any witnesses the request for whose attendance is deemed 
by the delegated officer to be frivolous or vexatious; 

Cf) permit the accused to put to any witness such questions as 
are relevant to the charge or to the conduct and character 
of the accused; and 

(g) 	if he considers that the interests of justice so require, adjourn 
the trial to enable further information to be obtained. 

(2) A delegated officer may dismiss a charge at  any stage of a trial. 
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4 January 1960 

SUBJECT: Authority of Canadian Forces Commanders to Impose 
Disciplinary Measures 

TO: 	 Lieutenant General Herbert B. Powell 
President, Committee to Study the Operation of the 
Uniform Code 

1. Pursuant to your instructions, I proceeded to Ottawa on 13 
December to study the effectiveness of the authority of the Canadian 
Commanding Officer to conduct summary trials. I conferred with 
The Judge Advocate General of the Canadian Forces, with other 
members of his department (including Navy and Air Force members), 
and with line officers who had commanded units from regimental to 
company size in World War 11,Korea, and in peacetime. 

2. a. In general, a Canadian commanding officer above the rank 
of major may call a soldier of his command before him, hear the 
evidence of an offense, permit the soldier to make a statement and pre- 
sent other relevant evidence, inform the soldier that he intends to 
impose punishment, and thereafter, if the offense is of a civilian nature 
or he determines the offense will require the reduction or detention of 
a noncommissioned officer, give the soldier 24 hours in which to decide 
whether he desires to accept the commander's punishment or demand 
a court-martial. When other purely military offenses are alleged, 
the soldier has no right to demand trial. The commanding officer 
(either on the spot or after 24 hours) then imposes punishment. 

b. (1) A commanding officer above the rank of major may impose 
up to 90 days detention, reduction in rank, severe reprimand, fine 
($75 below corporal, $100 NCO's), confinement to barracks up to 21 
days, extra work and drill, and caution. 

(2) A commanding officer may authorize officers of his com- 
mand not below the rank of captain to impose detention up to 14 
days, fines ($25 below corporal, $50 NCO's) as well as confinement to 
barracks, extra work and drill, and caution. 

(3) All pay is forfeited while a soldier is detained. He is 
allowed 25 cents per day in detention. The marriage allowance of 
detainees is continued during detention. 

3. The safeguards against abuse of the commanding officer's 
authority to impose summary punishment are: 

a. Each commanding officer is responsible for the legality and 
appropriateness of all punishments imposed in his command. Each 
receives a weeldy report of all punishments imposed in his command. 

TAB B 



b. The soldier has a right to elect trial by court-martial as to 
certain offenses. 

c. Certain sentences must be approved by the officer to whom the 
commanding officer is responsible in disciplinary matters. 

d. Any commander may limit the punitive authority of an officer 
to whom he delegates authority to conduct summary trials. 

e. An officer or soldier who considers that he has suffered any 
personal oppression, injustice, ill treatment, or that he has other cause 
for grievance, may seek redress from such authorities as are prescribed 
by the Governor in Council. 

4. a. Detention is served in detention barracks or in a unit detention 
room. The detention room may be used when the sentence is for less 
than 30 days. 

b. The routine and training require "maximum effort and strictest 
discipline." The training is in two stages, the first stage lasting for a 
minimum of 14 days or longer depending on the detainee's conduct. 
During this period he is kept "on the go" from 0600 reveille to 2100 
lights out. During the f i s t  stage no inmate is permitted to smoke, 
to have visitors, to have a "communication period." During the 
second stage he may have an aggregate of 30 minutes "smoking time," 
"communicate" with other inmates for a maximum period of 30 min­
utes, have visitors, use the library, and earn marks for remission of 
sentence. 

5. a. All of the Canadian officers with whom I talked were strongly 
in favor of the Canadian system of summary trial by the commanding 
officer. They pointed out that the delegated commanders are able to 
take action in nearly all cases, because it generally takes only two weeks 
detention to effect a greatly improved attitude on the part of a recalci- 
trant soldier. They regarded the stern features of detention as 
necessary to effect this improvement-one officer said that a "lounge 
type" of stockade was ineffective. 

b. Under circumstances which make the exercise of the powers 
of the field grade commanding officer too burdensome, additional 
commanding officers may be appointed by higher authority. 

c. The Canadian officers believe that the authority vested in 
commanding officers from captain up impresses on commanders the 
responsibility for quick firm action to correct offenses, and, further, 
that it brings home to the commander his personal responsibility in 
the disciplinary field. They feel that under the Canadian system 
there is little likelihood that junior officers will develop the attitude 
of regarding trial and punishment as a matter for superior authority. 

d. By way of comparison, I note that under the National Defence 
Act of 1952 (the Canadian Uniform Code) the power of a commanding 
officer in the Army to impose punishment was tripled as far as con- 
finement goes. The Canadian law had theretofore permitted only 



28 days detention. Under our Uniform Code the power of the com- 
manding officer was reduced to two hours of extra fatigue per day for 
two weeks or to two weeks of restriction. Subsequent to the Canadian 
enactment, their court-martial rate dropped 46 percent. Subsequent 
to the enactment of the Uniform Code, our general court-martial rate 
rose about 20 percent. Put in another way, in 1957 and 1958 the 
Canadian Army, with a strength of over 50,000 averaged about 32 
courts-martial per year and a little under 1,000 summary sentences 
to detention of over 30 days. In fiscal 1958 and 1959, the United 
States Army, with an average strength of almost 900,000, averaged 
about 3,000 general courts-martial per year and about 24,200 special 
courts-martial. The Canadian court-martial rate was 641100 per 
1,000 while our general court-martial rate was 3.3 per 1,000. The 
Canadian rate of "over 30 day detentions" was 20 per 1,000; the 
American rate for special courts-martial was 27 per 1,000. I t  was a 
one officer court, the commanding officer, that tried the detention 
cases in the Canadian Army. I t  required the presence of five or more 
officers to try each American case. 

6. The Canadian and United States soldiers are much alike in 
character and background. Both countries have drawn on England 
for their basic beliefs and military traditions. 

7. I recommend that the board indorse the adoption of the Ca- 
nadian Army system of summary trial by commanding officer with 
the following modification: that in lieu of summary trial the pro- 
cedure to be used be termed "commanders' correction" and that 
determinations of guilt by commanders shall not be convictions, that 
records thereof be kept for the purposes of military personnel admin- 
istration but, by law, be prohibited from release outside the military 
establishment. 

[s] Charles L. Decker 
CHARLESL. DECKER 
Brigadier General, USA 
Assistant Judge Advocate General 

for Military Justice 
Member of Committee 
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HEADQUARTERS 

10lST AIRBORNE DIVISION AND FORT CAMPBELL 

Fort Campbell, Kentucky 

1 January 1960 
SUBJECT: Proposed Changes to the Uniform Code of Military 

Justice Made by the Ad Hoc Committee to Study the 
Uniform Code of Military Justice and Preliminary Report 
of 9 December 1959 

TO: 	 Lt. Gen. Herbert B. Powell, USA 
President, Ad Hoc Committee to 
Study the Uniform Code of Military 
Justice 

1. Upon my return from Washington in the latter part of Novem- 
ber, 1959, I directed the commanding officer of the 1st Airborne Battle 
Group, 506th Infantry, to conduct a two months study covering 
November and December, 1959, within his battle group in regard to 
the changes proposed by the Ad Hoc Committee in Tab C of the 
Preliminary Report, subject, Commanders' Corrective Power. The 
report of the commanding officer of the 1st Airborne Battle Group, 
506th Infantry, is attached (Tab A). After careful study and con- 
sideration, both myself and my Staff Judge Advocate concur fully in 
this report. I t  is my considered opinion that this study fully supports 
the recommendations of the Ad Hoc Committee and proves that sub- 
stantial saving in time and reduction of administrative work load 
could be accomplished at  the company and battle group level without 
impairment of the time-honored principles of justice if the proposals 
of the committee were put into effect. I n  this connection it is noted 
in the reports of the individual company commanders in Tab A that 
in the majority of the cases where the offenders received courts-
martial under the present system, the action taken by the company 
commanders under the proposed system was considerably lighter. 
It is felt that the lighter punishment adjudged by the company com- 
manders under the proposed system would have a greater disciplinary 
effect upon the command than court-martial action since such action 
by the company commander is effective immediately and is not 
deferred until ordered executed by the convening authority as is the 
punishment adjudged by the courts-martial under the present system. 

2. At this same time, I directed my Staff Judge Advocate to con- 
duct a study covering the months of November and December, 1959, 

TAB D 



1January 1960 
SUBJECT: Proposed Changes to the Uniform Code of Military 

Justice Made by the Ad Hoc Committee to Study the 
Uniform Code of Military Justice and Preliminary Report 
of 9 December 1959 

as concerns Tab D of the Preliminary Report of the Ad Hoc Com- 
mittee, subject, Processing and Trial of General Court-Martial Cases. 
This report is attached as Tab B. During the two month period 
covered, 21 Article 32 investigations were received in the Office of the 
Staff Judge Advocate. The report covers the actual processing time 
to trial under the present system and the proposed processing time 
under the changes recommended by the Ad Hoc Committee in Tab D 
of the Preliminary Report. The report also indicates in each case 
how the saving of time under the new system would be accomplished. 
During this same period only three Article 32 investigations were 
conducted a t  Fort Campbell that were not forwarded to the Office 
of the Staff Judge Advocate. This is an indication that battle group 
and separate battalion commanders normally determine before refer- 
ring a case to an Article 32 investigation that in all probability it will 
result in a recommendation for trial by general court-martial. This 
report proves conclusively that the proposals of the Ad Hoc Committee 
are sound and that such proposals will result in a great saving of 
processing time and also result in a more effective and efficient system 
for trying serious offenses by general court-martial. It is felt that 
after the proposals became law, the system of investigation of serious 
charges would more closely resemble the present system in effect in 
federal and state criminal jurisdictions. 

3. On 28 December 1959 I and my Staff Judge Advocate discussed 
the possibility of applying the Federal Youth Correction Act to 
sentencing military offenders with Judge William E. Miller, Federal 
District Judge of the Middle District of Tennessee, and Fred Ellidge, 
Jr., the United States Attorney of the Middle District of Tennessee. 
Both of these officials concurred generally that youthful military 
personnel convicted of serious offenses could be handled under the 
provisions of this act. They both felt very strongly that military 
personnel who commit purely military offenses should not be sentenced 
under the provisions of this act and conhed with prisoners convicted 
of felonies and offenses involving moral turpitude. Some thoughts 
concerning the applicability of the Federal Youth Correction Act in 
the sentencing of military prisoners is attached as Tab C. 

4. Although I believe the present type of sentence adjudged by 
general court-martial is in effect an indeterminate type sentence, I 
feel that a statutory change is in order to more strongly emphasize 
this point. Such a change would encourage public recognition that 
we are continually seeking to improve our system of justice and treat- 



1 January 1960 
SUBJECT: Proposed Changes to the Uniform Code of Military 

Justice Made by the Ad Hoc Committee to Study the 
Uniform Code of Military Justice and Preliminary Report 
of 9 December 1959 

ment of offenders. The table of maximum punishment should be 
referred to as ((a guide for establishing an indeterminate sentence" 
and in each case the court in announcing its sentence should state 
that the confinement is not to exceed a certain number of years. 

The guide for establishing indeterminate sentences must be re- 
tained in the hands of the President of the United States in order to 
meet disciplinary needs during time of emergency and because of the 
changing world situation. 

[s] W. C. Westmoreland 
W. C. WESTMORELAND 
Major General, USA 
Commanding 



HEADQUARTERS 

1ST AIRBORNE BATTLE GROUP, 506TH INFANTRY 

Fort Campbell, Kentucky 

"CURRAHEE" 

31 December 1959 
SUBJECT: Possible Changes of Non-judicial and Judicial Punish- 

ment Under Uniform Code of Military Justice 

TO : 	 Commanding General 
1Olst Airborne Division 
Fort Campbell, Kentucky 

1. Reference is made to your discussion on the above subject with 
officers of this command. In  accordance with your instructions, we 
have reviewed all disciplinary actions (to include Article 15) that 
were administered since 1November 1959. The results of our review 
and opinions on the proposed changes are set forth in the following 
paragraphs. 

2. A total of 99 disciplinary actions were handled during the period. 
This includes Article 15 administered either by the company or group 
commander. Considering the proposed changes in the Uniform Code 
of Military Justice mentioned by you, it has been concluded that: 

a. All except five (5) of the 99 cases could have been handled 
under the non-judicial authority of the group or company commander. 
The five cases that would have been referred for trial included four 
(4) thieves and one (1) deserter. (The deserter is also a thief.) For 
info-the actual cases were administered (or will be administered) in 
the following manner : 

A W 1 5 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 79 
Summary---- - - - - - - - - - - - - - - - - - - - - - - - - - - 11 
Special. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5 
General- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 4 

b. A large saving in administrative work could be realized. This 
includes the preparation and investigation of charges, the time in- 
volved in court procedures, and the subsequent reviews. 

c. A more timely system of non-judicial punishment would be 
effected. Under the proposed changes to the Uniform Code of 
Military Justice, all cases (except the court cases) could have been 
handled within 24 hours, as opposed to the days or weeks involved 
in summary or special court procedures. 



31 December 1959 
SUBJECT: Possible Changes of Non-judicial and Judicial Punish- 

ment Under Uniform Code of Military Justice 

d. A more efficient system of non-judicial punishment will result. 
A company commander knows the background, personal problems 
and potential of the offender. As such, he is in a better position to 
administer punishment or to recommend appropriate punishment to 
the next higher commander. 

e. The disciplinary problems of minor offenders would be reduced 
by a t  least one-half. The time and effort involved in the preparation 
of summary court cases (or Article 15 reductions) frequently causes 
company or unit commanders to resort to the restriction or extra 
duty authority of Article 15. This, in reality, is more of an incon- 
venience than a punishment. The proposed change would give the 
small unit commander an authority to punish that has meaning, and 
a reduction in petty offenses should result. 

f.  There would be a defkite increase in the prestige of the small 
unit commander. The above discussion attests to this fact. 

3. There are several other proposed changes to the Uniform Code 
of Military Justice which are not covered by the discussion of para- 
graphs above. The following opinions with respect to certain of 
these changes are offered: 

a. Disciplining of 0-$cers: I do not believe that company or 
similar unit commanders should have the authority proposed under 
the changes to the Uniform Code of Military Justice. There is so 
close an association a t  small unit level that this tool of punishment 
can be administered best by the battle group or similar commander 
without destroying or lessening the effectiveness of the small unit 
commander. Otherwise, I agree with the proposed changes. 

b. Appeal:  The authority to appeal is most essential. This will 
serve to prevent abuses and to correct the errors or injustices of im- 
mature or inexperienced commanders. 

c. Records of punishment awarded by commanders: I t  is recom- 
mended that records of punishment be maintained as follows: 

(1) For punishment awarded by company or similar unit 
commanders-One (1) year or until discharge; whichever is less. 

(2) For punishment awarded by group or similar commanders- 
Two (2) years or until discharge; whichever is less (In this connec- 
tion, the records of h e s ,  reductions and similar punishment should be 
retained and maintained in accordance with appropriate Finance and 
AG requirements.) 

4. There is general agreement within this group as to the degree of 
punishment authorized under the proposed changes to the Uniform 
Code of Military Justice, with the exception, of that pertaining to 
officers as discussed in subparagraph 3a above. 



# 31 December 1959 
SUBJECT: Possible Changes of Non-judicial and Judicial Punish- 

ment Under Uniform Code of Military Justice 

5 .  The reports of two company commanders are attached for in- 
formation. Similar reports of other commanders substantiate the 
conclusions and recommendations of this report. 

6. In summary, it is concluded that the system and proposed changes 
to the Uniform Code of Military Justice would enhance the prestige 
of commanders by: 

a. Providing a more efficient and timely system of non-judicial 
punishment. 

b. Saving in administration through a reduction of overhead and 
administrative requirements. 

c. Reducing the number of offenders for minor offenses. 

[s] Harry H. Critz 
HARRYH. CRITZ 
Colonel, Artillery 
Commanding 

2 Inclosures 
As stated 



COMPANY "C" 

1ST AIRBORNE BATTLE GROUP 506TH INFANTRY 

Fort Campbell, Kentucky 

"CURRAHEE" 

24 December 1959 
SUBJECT: Theoretical Resurvey of Uniform Code of Military 

Justice Actions 

TO: 	 Commanding Officer 
1st Airborne Battle Group 
506th Infantry 
Fort Campbell, Kentucky 

In accordance with verbal orders Commanding General, 10 1 st 
Airborne Division and Fort Campbell, the following is submitted: 

1. The proposed changes to the Uniform Code of Military Justice 
as pertains to the Company Commander's authority to adjudge pun- 
ishment to the enlisted members of his command, I feel is a dehi te  
step in the right direction. There is attached hereto, as inclosure 1 
and 2, a listing of those enlisted men that have appeared before, or 
been referred to court by me, for punishment. In each case the mat- 
ter could have been more adequately dispensed with if the proposed 
changes were already in effect. I have indicated in each instance 
the action that would have been taken. 

2. In regards to the disciplining of company officers by the Company 
Commander, I do not feel that this is wise since on no other level, or 
toward any other group, is the personality of the Commander felt 
with greater consequences. I feel, as do my company officers, that 
this tool of justice could, and would, turn in very short order into a 
rapier of injustice. I feel that this authority would degenerate into 
a club to correct tactical transgressions rather than character indis- 
cretions. 



24 December 1959 
SUBJECT: Theoretical Resurvey of Uniform Code of Military 

Justice Actions 

3. In the light of the preceding I would recommend that the Battle 
Group Commander be granted the authority as outlined within the 
proposed changes and that he, and he alone, be the first echelon of 
command to be empowered to impose monetary punishment upon a 
commissioned officer. 

. [Q] R. L. Brons 
R. L. BRONS 
Captain, Infantry 
Commanding 

2 Incl 
A/S 
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COMPANY "E" 

1ST AIRBORNE BATTLE GROUP, 506TH INFANTRY 

Fort Campbell, Kentucky 

24 December 1959 
SUBJECT : Modification of Uniform Code of Military Justice 

TO : 	 Commanding Officer 
1st ABG, 506th Inf 
Fort Campbell, Ky  

1. Per verbal instructions, Commanding General, lOlst Airborne 
Division on 9 December 1959, the following information relative to 
the modification of the Uniform Code of Military Justice is hereby 
submitted. 

2. It is felt by all officers and first three graders of non-commissioned 
officers in this command that more punishment should be available 
to the unit commander for non-punitive offenses. It is generally 
felt by enlisted men in this company that the present Article 15 is a 
farce. The most significant proposed change to the Uniform Code of 
Military Justice is the authority of the unit commander to fine an 
individual % of his pay for one month. Personnel that have been 
broached with this punishment in a hypothetical situation have agreed 
that this punishment will make a man think twice before committing 
petty offenses. 

3. The most beneficial advantage to a unit commander under the 
proposed changes is the ability to process non-punitive offenses 
quickly and efficiently. All  cases that would normally require a 
Summary or Special Court Martial can be handled within a 24 hour 
period. The impact of rapid punishment for offenders will have a 
far reaching effect on all personnel. 

4. Another advantage of the proposed change is that the unit 
commander will have more influence in the punishment his personnel 
receive. A commander knows the background of the offenders: 
their personal problems, debts, potential and previous offenses. In  
most cases the unit commander is in a better position to administer 
or recommend to the Battle Group Commander the punishment 
offenders should receive. 

5. The increased authority of the unit commander over his officers 
leaves some doubt in my mind. For an experienced company com- 
mander it is feasible but I feel that it is too much authority for a young 
Second Lieutenant who is commanding a company. I recommend 
that the authority to fine an officer be retained by the Battle Group 
Commander. 



24 December 1959 
SUBJECT: Modification of Uniform Code of Military Justice-

Continued. 

6. Attached Inclosure 1 is a synopsis of Article 15's and Courts- 
Martial administered by me during the months of November and 
December. I t  will be noted under the proposed changes to the 
Uniform Code of Military Justice, Court Martials have been elimi- 
nated. Also the normal one to two weeks delay in processing charges 
and holding the court will be eliminated. Naturally this will evolve 
into a great economical saving by reducing man hours presently spent 
on Court Martials, personnel assigned to the Courts and Boards 
section in the Battle Group, and the cumbersome paper work that 
clogs our present Court Martial System. 

7. The augmented punishment for extra duty will actually be a 
punishment instead of an inconvenience. Enlisted men will have 
much more respect for extra duty than they presently have. 

8. The authority of a company commander to reduce a SF14 in the 
company would be of great advantage. SP/4's who are leaving the 
service will perform much better until the end if they realize that 
the unit commander can reduce them on the spot. 

9. The overall proposed changes to the Uniform Code oi Military 
Justice will help restore the prestige that a company commander once 
enjoyed. I feel that in the long run it will reduce the Article 15's 
and Court Martials that are currently being administered. The 
Army's legal system will be conducted cheaper and much more ef- 
ficiently and the company commander will be given the tools to do 
his job. 

[s] John H. Claybrook 
JOHNH. CLAYBROOK 
Captain Infantry 
Commanding 

Incl: 1 
Synopsis of Article 15's and Courts-Martial 
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 1
00

, 
10

1,
 1

04
, 

10
5,

 1
06

, 
11

8 
an

d
 

pr
ov

is
io

n 
fo

r 
th

e 
in

te
nd

ed
 r

ec
ip

ie
nt

 t
o

 e
le

ct
 

(B
) 

re
st

ri
ct

io
n 

to
 c

er
ta

in
 s

pe
ci

fi
ed

 
12

0(
a)

) w
it

ho
ut

 r
es

or
t 

to
 c

ou
rt

-m
ar

ti
al

- 
tr

ia
l 

by
 g

en
er

al
 c

ou
rt

-m
ar

ti
al

, 
co

m
po

se
d 

of
 

li
m

it
s,

 
w

it
h 

or
 

w
it

ho
ut

 
su

sp
en

si
on

 
fr

om
 

of
(1

) 
up

on
 o

ff
ic

er
s 

of
 h

is
 c

om
m

an
d-

 
a 

la
w

 o
ff

ic
er

 o
nl

y,
 p

ri
or

 t
o

 t
h

e 
im

p
o

~
it

~
io

n
 

d
u

ty
, 

fo
r 

n
o

t 
m

or
e 

th
an

 t
w

o 
co

ns
ec

ut
iv

e 
(A

) 
w

it
hh

ol
di

ng
 o

f 
pr

iv
il

eg
es

 f
or

 
co

rr
ec

ti
ve

 m
ea

su
re

s 
un

de
r 

su
bs

ec
ti

on
 (

c)
. 

w
ee

ks
; 

or
 

n
o

t 
m

or
e 

th
an

 3
0 

co
ns

ec
ut

iv
e 

da
ys

; 
T

h
e 

A
m

en
dm

en
t 

re
ta

in
s 

th
e 

pr
ov

is
io

n 
(C

) 
if 

im
po

se
d 

by
 a

n
 o

ff
ic

er
 e

xe
r-

 
(B

) 
re

st
ri

ct
io

n 
to

 c
er

ta
in

 s
pe

ci
fi

ed
 

fo
r 

ap
pe

al
 f

or
m

er
ly

 f
ou

nd
 i

n 
su

bs
ec

ti
on

 (
d)

. 
ci

si
ng

 g
en

er
al

 c
ou

rt
-m

ar
ti

al
 ju

ri
sd

ic
ti

on
, 

fo
r-

 
li

m
it

s,
 w

it
h 

or
 w

it
ho

ut
 

su
sp

en
si

on
 

fr
om

 
In

 a
dd

it
io

n 
th

e 
A

m
en

dm
en

t 
pr

ov
id

es
 t

h
at

 
fe

it
ur

e 
of

 
n

o
t 

m
or

e 
th

an
 o

ne
-h

al
f 

of
 

on
e 

I 
d

u
ty

, 
fo

r 
n

o
t 

m
or

e 
th

an
 3

0 
co

ns
ec

ut
iv

e 
co

rr
ec

ti
ve

 
m

ea
su

re
s 

ac
ce

pt
ed

 
un

de
r 

th
is

 
m

on
th

's
 p

ay
; 

an
d

 
I d

ay
s;

 
1 ar

ti
cl

e 
w

il
l 

op
er

at
e 

as
 a

 
b

ar
 t

o
 

tr
ia

l 
b

y
 

(T
E

N
T

A
T

IV
E

 D
R

A
F

T
) 

"R
ef

er
en

ce
s i

n 
th

e 
se

ct
io

na
l a

na
ly

si
s 

to
 t

he
 D

ep
ar

tm
en

t 
of 

D
ef

en
se

 (
D

O
D

) 
A

m
en

dm
en

ts
 m

ea
ns

 t
he

 a
m

en
dm

en
ts

 of
 T

it
le

 1
0,

 U
ni

te
d 

S
ta

te
s 

C
od

e,
 a

s 
co

nt
ai

ne
d 

in
 H

.R
. 

33
87

, 
86

th
 C

on
gr

es
s,

 1
st

 S
es

si
on

. 



C
O

M
P

A
R

A
T

IV
E

 
T

A
B

L
E

 
O

F
 

P
R

E
S

E
N

T
 

A
R

T
IC

L
E

S
 

O
F

 
U

N
IF

O
R

M
 

C
O

D
E

 
O

F
 

M
IL

IT
A

R
Y

 
JU

S
T

IC
E

, 
C

O
M

M
IT

T
E

E
' 

A
M

E
N

D
M

E
N

T
S

, 
S

E
C

T
IO

N
A

L
 A

N
A

L
Y

S
IS

-C
on

ti
nu

ed
 

Un
if
or
m 
Co
de
 o
f

M
ill

ta
ry

 J
us

tic
e 

(2
) 

up
on

 o
th

er
 m

il
it

ar
y 

pe
rs

on
ne

l o
f 

hi
s 

co
m

m
an

d­ (A
) 

w
it

hh
ol

di
ng

 o
f 

pr
iv

il
eg

es
 f

or
 

n
o

t 
m

or
e 

th
an

 tw
o 

co
ns

ec
ut

iv
e 

w
ee

ks
; 

(B
) 

re
st

ri
ct

io
n 

to
 c

er
ta

in
 s

p
ec

se
d

 
li

m
it

s,
 

w
it

h 
or

 
w

it
ho

ut
 

su
sp

en
si

on
 

fr
om

 
du

ty
, 

fo
r 

n
o

t 
m

or
e 

th
an

 t
w

o 
co

ns
ec

ut
iv

e 
w

ee
ks

; 
(C

) 
ex

tr
a 

du
ti

es
 f

or
 n

ot
 m

or
e 

th
an

 
tw

o
 c

on
se

cu
ti

ve
 w

ee
ks

, 
an

d
 n

o
t 

m
or

e 
th

an
 

tw
o 

ho
ur

s 
pe

r 
da

y,
 h

ol
id

ay
s 

in
cl

ud
ed

; 
(D

) 
re

du
ct

io
n 

to
 

ne
xt

 
in

fe
ri

or
 

gr
ad

e,
 i

f 
th

e 
gr

ad
e 

fr
om

 w
hi

ch
 d

em
ot

ed
 w

as
 

es
ta

bl
is

he
d 

by
 t

he
 c

om
m

an
d 

or
 a

n
 e

qu
iv

a-
 

le
nt

 o
r 

lo
w

er
 c

om
m

an
d;

 
(E

) 
if 

im
po

se
d 

up
on

 
a 

pe
rs

on
 

at
ta

ch
ed

 t
o

 o
r 

em
ba

rk
ed

 i
n

 a
 v

es
se

l, 
co

n-
 

h
e

m
e

n
t 

fo
r 

n
o

t 
m

or
e 

th
an

 s
ev

en
 c

on
se

c-
 

ut
iv

e 
da

ys
; o

r 
(F

) 
if 

im
po

se
d 

up
on

 
a 

pe
rs

on
 

at
ta

ch
ed

 t
o

 o
r 

em
ba

rk
ed

 i
n 

a 
ve

ss
el

, 
co

n-
 

fi
ne

m
en

t 
on

 b
re

ad
 a

n
d

 w
at

er
 o

r 
di

m
in

is
he

d 
ra

ti
on

s 
fo

r 
n

o
t 

m
or

e 
th

an
 t

hr
ee

 c
on

se
cu

ti
ve

 
da

ys
. 

(b
) 

T
h

e 
S

ec
re

ta
ry

 
co

nc
er

ne
d 

m
ay

, 
by

 
re

gu
la

ti
on

, 
pl

ac
e 

li
m

it
at

io
ns

 o
n 

th
e 

po
w

er
s 

Co
mm

it
te

e
am
en
dm
en
ts
 

 

(2
) 

up
on

 o
th

er
 m

il
it

ar
y 

pe
rs

on
ne

l 
of

 
hi

s 
co

m
m

an
d-

 
(A

) 
w

it
hh

ol
di

ng
 o

f 
pr

iv
il

eg
es

 f
or

 
n

o
t 

m
or

e 
th

an
 3

0 
co

ns
ec

ut
iv

e 
da

ys
; 

(B
) 

re
st

ri
ct

io
n 

to
 c

er
ta

in
 s

pe
ci

- 
fi

ed
 li

m
it

s,
 w

it
h 

or
 w

it
ho

ut
 s

us
pe

ns
io

n 
fr

om
 

du
ty

, 
fo

r 
no

t 
m

or
e 

th
an

 3
0 

co
ns

ec
ut

iv
e 

da
ys

; 
(C

) 
ex

tr
a 

du
ti

es
 in

cl
ud

in
g 

fa
ti

gu
e 

du
ti

es
 f

or
 n

ot
 m

or
e 

th
an

 3
0 

co
ns

ec
ut

iv
e 

da
ys

; 
(D

) 
ex

ce
pt

 w
he

re
 a

 f
or

fe
it

ur
e 

ha
s 

be
en

 im
po

se
d 

un
de

r 
th

is
 s

ub
se

ct
io

n,
 d

et
en

- 
ti

on
 o

f 
no

t 
m

or
e 

th
an

 o
ne

-h
al

f 
pa

y 
pe

r 
m

on
th

 f
or

 t
w

o 
m

on
th

s;
 

(E
) 

re
du

ct
io

n 
to

 
th

e 
lo

w
es

t 
gr

ad
e 

or
 t

o
 a

n
y

 i
nt

er
m

ed
ia

te
 g

ra
de

, i
f 

th
e 

gr
ad

e 
fr

om
 w

hi
ch

 d
em

ot
ed

 i
s 

w
it

hi
n 

th
e 

pr
om

ot
io

n 
au

th
or

it
y 

of
 t

h
e 

of
fi

ce
r i

m
po

si
ng

 
th

e 
re

du
ct

io
n 

or
 

w
it

hi
n 

th
e 

pr
om

ot
io

n 
au

th
or

it
y 

of
 a

n
y

 o
ff

ic
er

 s
ub

or
di

na
te

 t
o

 t
h

e 
on

e 
w

ho
 i

m
po

se
s 

th
e 

re
du

ct
io

n;
 

(F
) 

ex
ce

pt
 

w
he

re
 

a 
re

st
ri

ct
io

n 
ha

s 
be

en
 i

m
po

se
d 

un
de

r 
cl

au
se

 (
B

) 
of

 t
hi

s 
su

bs
ec

ti
on

, 
co

rr
ec

ti
on

al
 

cu
st

od
y 

fo
r 

n
o

t 
m

or
e 

th
an

 s
ev

en
 c

on
se

cu
ti

ve
 d

ay
s.

 

Be
ct
io
ml

a
d

y
sf

s 

co
ur

ts
-m

ar
ti

al
 

or
 a

dd
it

io
na

l 
ac

ti
on

 
un

de
r 

th
is

 a
rt

ic
le

 fo
r 

th
e 

sa
m

e 
of

fe
ns

e,
 a

n
d

 f
ur

th
er

 
th

at
 m

ea
su

re
s 

ta
ke

n 
un

de
r 

th
is

 a
rt

ic
le

 s
ha

ll
 

no
t 

be
 c

on
si

de
re

d 
a 

co
nv

ic
ti

on
 o

f 
cr

im
e 

fo
r 

an
y

 p
ur

po
se

. 
R

es
tr

ic
ti

on
, 

ar
re

st
 a

n
d

 c
or

re
ct

io
na

l 
cu

s-
 

to
dy

 a
re

 d
ef

in
ed

 i
n

 s 
80

9,
 A

rt
. 

9.
 

C
or

re
ct

io
na

l 
cu

st
od

y 
im

po
se

d 
by

 
co

m
­

pa
ny

 c
om

m
an

de
rs

 m
ay

 b
e 

li
m

it
ed

 t
o

 n
on

- 
d

u
ty

 h
ou

rs
 

b
y

 
ap

pr
op

ri
at

e 
de

pa
rt

m
en

ta
l 

re
gu

la
ti

on
s.

 
It

 m
ay

 i
nc

lu
de

 e
xt

ra
 d

ut
ie

s,
 

fa
ti

gu
e 

du
ti

es
 o

r 
ha

rd
 l

ab
or

. 
T

h
e 

D
O

D
 

A
m

en
dm

en
ts

 
w

ou
ld

 
pe

rm
it

 
a 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 a

ut
ho

ri
ty

 t
o

 im
po

se
 

a 
fo

rf
ei

tu
re

 of
 o

ne
-h

al
f 

of
 a

n
 o

ff
ic

er
's 

pa
y 

fo
r 

a 
pe

ri
od

 o
f 

tw
o 

m
on

th
s.

 
A

 c
om

m
an

di
ng

 
of

fi
ce

r i
n 

th
e 

gr
ad

e 
of

 m
aj

or
 o

r 
ab

ov
e 

w
ou

ld
 

be
 a

ll
ow

ed
 t

o
 im

po
se

 u
po

n 
en

li
st

ed
 p

er
so

n-
 

ne
l 

a 
fo

rf
ei

tu
re

 o
f 

on
e-

ha
lf

 o
f 

on
e 

m
on

th
's

 
pa

y 
an

d
 c

on
fi

ne
m

en
t 

fo
r 

se
ve

n 
co

ns
ec

ut
iv

e 
da

ys
. 



g
ra

n
te

d
 b

y 
th

is
 a

rt
ic

le
 w

it
h

 r
es

pe
ct

 t
o

 t
h

e 
k

in
d

 a
n

d
 a

m
o

u
n

t o
f 

pu
ni

sh
m

en
t 

au
th

or
iz

ed
, 

th
e 

ca
te

go
ri

es
 o

f 
co

m
m

an
di

ng
 o

ff
ic

er
s 

au
- 

th
or

iz
ed

 
to

 e
xe

rc
is

e 
th

os
e 

po
w

er
s,

 a
n

d
 t

h
e 

ap
pl

ic
ab

il
it

y 
of

 
th

is
 a

rt
ic

le
 t

o
 a

n
 a

cc
us

ed
 

pe
rs

on
 w

ho
 d

em
an

ds
 t

ri
al

 b
y 

co
ur

t-
m

ar
ti

al
. 

(c
) 

A
n 

of
fi

ce
r 

in
 c

ha
rg

e 
m

ay
, 

fo
r 

m
in

or
 

of
fe

ns
es

, 
im

po
se

 
on

 
en

li
st

ed
 m

em
be

rs
 

as
­

si
gn

ed
 t

o
 t

h
e 

u
n

it
 o

f 
w

hi
ch

 h
e 

is
 i

n
 c

ha
rg

e,
 

su
ch

 o
f 

th
e 

pu
ni

sh
m

en
ts

 a
ut

ho
ri

ze
d 

to
 b

e 
im

po
se

d 
by

 
co

m
m

an
di

ng
 

of
fi

ce
rs

 
as

 
th

e 
S

ec
re

ta
ry

 
co

nc
er

ne
d 

m
ay

 
by

 
re

gu
la

ti
on

 
sp

ec
if

ic
al

ly
 p

re
sc

ri
be

, 
as

 p
ro

vi
de

d 
in

 s
ub

- 
se

ct
io

ns
 (

a)
 a

n
d

 (
b

).
 

(d
) 

A
 p

er
so

n 
pu

ni
sh

ed
 u

n
d

er
 t

h
is

 a
rt

ic
le

 
w

ho
 c

on
si

de
rs

 h
is

 p
un

is
hm

en
t 

u
n

ju
st

 o
r 

di
s-

 
p

ro
p

o
rt

io
n

at
e 

to
 t

h
e 

of
fe

ns
e 

m
ay

, 
th

ro
u

g
h

 
th

e 
pr

op
er

 
ch

an
ne

l,
 

ap
p

ea
l 

to
 

th
e 

n
ex

t 
su

pe
ri

or
 a

u
th

o
ri

ty
. 

T
h

e 
ap

p
ea

l 
sh

al
l 

be
 

p
ro

m
p

tl
y

 f
or

w
ar

de
d 

an
d

 d
ec

id
ed

, 
b

u
t 

th
e 

pe
rs

on
 p

un
is

he
d 

m
ay

 i
n 

th
e 

m
ea

nt
im

e 
b

e 
re

- 
qu

ir
ed

 t
o

 u
nd

er
go

 th
e 

pu
ni

sh
m

en
t 

ad
ju

dg
ed

. 
T

h
e 

of
fi

ce
r w

ho
 im

po
se

s 
th

e 
pu

ni
sh

m
en

t,
 h

is
 

su
cc

es
so

r i
n 

co
m

m
an

d,
 a

n
d

 s
up

er
io

r 
au

th
o

r-
 

it
y

 m
ay

 s
us

pe
nd

, 
se

t 
as

id
e,

 
or

 r
em

it
 a

n
y

 
p

ar
t 

or
 a

m
o

u
n

t 
of

 t
h

e 
p

u
n

is
h

m
en

t 
an

d
 r

e-
 

st
o

re
 

al
l 

ri
gh

ts
, 

pr
iv

il
eg

es
, 

an
d

 
p

ro
p

er
ty

 
af

fe
ct

ed
. 

(G
) 

if 
im

po
se

d 
up

on
 

a 
pe

rs
on

 
at

ta
ch

ed
 t

o
 o

r 
em

b
ar

k
ed

 i
n 

a 
ve

ss
el

, 
co

n-
 

fi
ne

m
en

t 
fo

r 
n

o
t 

m
or

e 
th

an
 

se
ve

n 
co

n­
se

cu
ti

ve
 d

ay
s;

 o
r 

(H
) 

if 
im

po
se

d 
up

on
 

a 
pe

rs
on

 
at

ta
ch

ed
 t

o
 o

r 
em

ba
rk

ed
 i

n
 a

 v
es

se
l, 

co
n-

 
fi

ne
m

en
t 

o
n

 b
re

ad
 a

n
d

 w
at

er
 o

r 
di

m
in

is
he

d 
ra

ti
o

n
s 

fo
r 

n
o

t 
m

or
e 

th
an

 th
re

e 
co

ns
ec

ut
iv

e 
da

ys
. 

(b
) 

A
n 

of
fi

ce
r 

in
 c

ha
rg

e 
m

ay
 i

m
po

se
 o

n 
en

li
st

ed
 m

em
be

rs
 a

ss
ig

ne
d 

to
 t

h
e 

u
n

it
 o

f 
w

hi
ch

 h
e 

is
 in

 c
ha

rg
e,

 s
uc

h 
of

 t
h

e 
co

rr
ec

ti
ve

 
m

ea
su

re
s 

au
th

or
iz

ed
 t

o
 b

e 
im

po
se

d 
by

 s
ub

- 
se

ct
io

n 
(a

),
 a

s 
th

e 
S

ec
re

ta
ry

 c
on

ce
rn

ed
 m

ay
 

by
 r

eg
ul

at
io

n 
sp

ec
if

ic
al

ly
 p

re
sc

ri
be

. 
(c

) 
U

nd
er

 s
uc

h 
re

gu
la

ti
on

s 
as

 t
h

e 
P

re
s-

 
id

en
t 

m
ay

 p
re

sc
ri

be
- 

(1
) 

T
h

e 
co

m
m

an
di

ng
 o

ff
ic

er
 o

f 
a 

T
er

- 
ri

to
ri

al
 D

ep
ar

tm
en

t,
 a

n
 A

rm
y 

G
ro

up
, 

an
 

A
rm

y,
 a

n
 A

rm
y 

C
or

ps
, 

a 
di

vi
si

on
, b

ri
ga

de
, 

re
gi

m
en

t,
 d

et
ac

h
ed

 o
r 

se
p

ar
at

e 
b

at
ta

li
o

n
, 

b
at

tl
e 

gr
ou

p,
 o

r 
co

rr
es

po
nd

in
g 

u
n

it
 o

f 
th

e 
A

rm
y;

 t
h

e 
co

m
m

an
di

ng
 o

ff
ic

er
 of

 a
 d

is
tr

ic
t,

 
ga

rr
is

on
, 

fo
rt

, 
ca

m
p,

 s
ta

ti
o

n
, o

r 
o

th
er

 p
la

ce
 

w
he

re
 m

em
be

rs
 o

f 
A

rm
y 

ar
e 

on
 d

u
tv

; 
(2

) 
T

h
e 

co
m

m
an

de
r i

n
 c

hi
ef

 o
f 

a 
fl

ee
t;

 
th

e 
co

m
m

an
di

ng
 o

ff
ic

er
 o

f 
a 

n
av

al
 s

ta
ti

o
n

 
or

 la
rg

er
 s

ho
re

 a
ct

iv
it

y
 o

f 
th

e 
N

av
y 

be
yo

nd
 

(T
E

N
T

A
T

IV
E

 D
R

A
FT

)-
C

on
tin

ue
d 

*R
ef

er
en

ce
si
n 

th
e 

se
ct

io
na

l a
na

ly
si

s t
o 

th
e 

D
ep

ar
tm

en
t o

f 
D

ef
en

se
 (D

O
D

) 
A

m
en

dm
en

ts
 m

ea
m

 th
e 

am
en

dm
en

ts
 of

 T
it

le
 1

0,
 U

ni
te

d 
St

at
es

 O
od

e,
 a

s 
co
nt
ai
ne
d 

In
 H
.
R
.
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C
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C
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C

O
M

M
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A
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E
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T
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N
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L
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N
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L
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S
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on
ti

nu
ed

 

U
ni

fo
rm

 C
od

e 
of 

M
il

it
ar

y 
Ju

st
ic

e 

(e
) 

T
h

e 
im

po
si

ti
on

 
an

d
 e

nf
or

ce
m

en
t 

of
 

di
sc

ip
li

na
ry

 p
un

is
hm

en
t 

un
de

r 
th

is
 a

rt
ic

le
 

fo
r 

an
y

 a
ct

 o
r 

om
is

si
on

 i
s 

n
o

t 
a 

b
ar

 t
o

 t
ri

al
 

by
 

co
ur

t-
m

ar
ti

al
 

fo
r 

a 
se

ri
ou

s 
cr

im
e 

or
 

of
fe

ns
e 

gr
ow

in
g 

o
u

t 
of

 t
h

e 
sa

m
e 

ac
t 

or
 o

m
is

- 
si

on
, a

n
d

 n
o

t p
ro

pe
rl

y 
pu

ni
sh

ab
le

 u
nd

er
 t

h
is

 
ar

ti
cl

e;
 

b
u

t 
th

e 
fa

ct
 

th
at

 
a 

di
sc

ip
li

na
ry

 
pu

ni
sh

m
en

t 
ha

s 
be

en
 

en
fo

rc
ed

 
m

ay
 

be
 

sh
ow

n 
by

 t
h

e 
ac

cu
se

d 
up

on
 t

ri
al

, 
an

d
 w

he
n 

so
 s

ho
w

n 
sh

al
l 

be
 c

on
si

de
re

d 
in

 d
et

er
m

in
in

g 
th

e 
m

ea
su

re
 o

f 
pu

ni
sh

m
en

t 
to

 b
e 

ad
ju

dg
ed

 
in

 t
h

e 
ev

en
t 

of
 a

 f
in

di
ng

 o
f 

gu
il

ty
. 

C
om

m
it

te
e 

am
en

dm
en

ts
 
 

S
ec

ti
on

al
 a

na
ly

si
s 

­
I-
 th

e 
U

ni
te

d 
S

ta
te

s,
 

an
y

 
na

va
l 

or
 

C
oa

st
 

G
ua

rd
 v

es
se

l, 
sh

ip
ya

rd
, 

ba
se

, 
or

 s
ta

ti
o

n
; 

th
e 

co
m

m
an

di
ng

 
of

fi
ce

r 
of

 
an

y
 

M
ar

in
e 

br
ig

ad
e,

 r
eg

im
en

t,
 d

et
ac

he
d 

ba
tt

al
io

n,
 o

r 
co

rr
es

po
nd

in
g 

u
n

it
; 

th
e 

co
m

m
an

di
ng

 o
ff

i-
 

ce
r 

of
 

an
y

 M
ar

in
e 

ba
rr

ac
ks

, 
w

in
g,

 g
ro

up
, 

se
p

ar
at

e 
sq

ua
dr

on
, 

st
at

io
n 

ba
se

, 
au

xi
li

ar
y 

ai
r 

fi
el

d,
 o

r 
ot

he
r 

pl
ac

e 
w

he
re

 m
em

be
rs

 o
f 

th
e 

M
ar

in
e 

C
or

ps
 a

re
 o

n 
d

u
ty

; 
(3

) 
T

h
e 

co
m

m
an

di
ng

 o
ff

ic
er

 o
f 

an
 a

ir
 


co
m

m
an

d,
 

an
 a

ir
 f

or
ce

, 
an

 
ai

r 
di

vi
si

on
, 


w
in

g,
 g

ro
up

, 
or

 s
ep

ar
at

e 
sq

ua
dr

on
 o

f 
th

e 



A
ir

 F
or

ce
; 

th
e 

co
m

m
an

di
ng

 o
ff

ic
er

 o
f 

an
 


A
ir

 F
or

ce
 b

as
e,

 a
ux

il
ia

ry
 a

ir
 f

ie
ld

, o
r 

ot
he

r 



pl
ac

e 
w

he
re

 m
em

be
rs

 o
f 

th
e 

A
ir

 F
or

ce
 a

re
 


on
 d

u
ty

; 



(4
) 

T
he

 
co

m
m

an
di

ng
 

of
fi

ce
r 

of
 

an
y

 

se

pa
ra

te
 o

r 
de

ta
ch

ed
 c

om
m

an
d 

or
 g

ro
up

 o
f 


de
ta

ch
ed

 u
ni

ts
 o

f 
an

y
 o

f 
th

e 
ar

m
ed

 f
or

ce
s 



pl

ac
ed

 u
nd

er
 a

 s
in

gl
e 

co
m

m
an

de
r 

fo
r 

th
is

 

pu

rp
os

e;
 o

r 



(5
) 

T
h

e 
co

m
m

an
di

ng
 o

ff
ic

er
 o

r 
of

fi
ce

r 



in
 c

ha
rg

e 
of

 a
n

y
 o

th
er

 c
om

m
an

d 
w

he
n 

em
- 



po

w
er

ed
 b

y 
th

e 
S

ec
re

ta
ry

 c
on

ce
rn

ed
, 

m
ay

, 

in

 a
dd

it
io

n 
to

 o
r 

in
 li

eu
 o

f 
a 

re
pr

im
an

d 
an

d
 


fo
rf

ei
tu

re
 o

f 
n

o
t 

m
or

e 
th

an
 o

ne
-h

al
f 

pa
y 






pe
r 

m
o

n
th

 f
or

 t
hr

ee
 m

on
th

s,
 i

m
po

se
 t

h
e 

fo
ll

ow
in

g 
co

rr
ec

ti
ve

 m
ea

su
re

s 
fo

r 
of

fe
ns

es
 

un
de

r 
th

is
 c

ha
pt

er
 (

ex
ce

pt
 f

or
 v

io
la

ti
on

s 
of

 
se

ct
io

ns
 8

85
, 

89
4,

 8
99

, 
90

0,
 9

01
, 

90
4,

 9
05

, 
90

6,
 9

18
, 

an
d

 9
20

(a
) 

of
 t

h
is

 t
it

le
 (

ar
ti

cl
es

 
85

, 9
4,

 9
9,

 1
00

, 1
01

, 1
04

, 1
05

, 1
06

, 1
18

, a
n

d
 

12
0(

a)
) w

it
ho

ut
 r

es
or

t 
to

 c
ou

rt
-m

ar
ti

al
- 

(A
) 

U
po

n 
of

fi
ce

rs
 

of
 

hi
s 

co
m

­
m

an
d­

(i
) 

w
it

hh
ol

di
ng

 o
f 

pr
iv

il
eg

es
 

fo
r 

no
t 

m
or

e 
th

an
 9

0 
co

ns
ec

ut
iv

e 
da

ys
; 

(i
i)

 r
es

tr
ic

ti
on

 
to

 
ce

rt
ai

n 
sp

ec
if

ie
d 

li
m

it
s,

 w
it

h 
or

 w
it

ho
ut

 s
us

pe
ns

io
n 

fr
om

 d
u

ty
, 

fo
r 

n
o

t 
m

or
e 

th
an

 9
0 

co
ns

ec
u-

- 
ti

ve
 d

ay
s;

 
(i

ii
) 

ar
re

st
 

in
 

qu
ar

te
rs

 
fo

r 
no

t 
m

or
e 

th
an

 3
0 

co
ns

ec
ut

iv
e 

d
ay

s;
 

(B
) 

U
po

n 
ot

he
r 

m
il

it
ar

y 
pe

rs
on

- 
ne

l 
of

 h
is

 c
om

m
an

d-
 

(i
) 

w
it

hh
ol

di
ng

 o
f 

pr
iv

il
eg

es
 

fo
r 

n
o

t 
m

or
e 

th
an

 9
0 

co
ns

ec
ut

iv
e 

d
ay

s;
 

(i
i)

 r
es

tr
ic

ti
on

 
to

 
ce

rt
ai

n 
sp

ec
if

ie
d 

li
m

it
s,

 w
it

h 
or

 w
it

ho
ut

 s
us

pe
ns

io
n 

fr
om

 d
u

ty
, 

fo
r 

n
o

t 
m

or
e 

th
an

 9
0 

co
ns

ec
u-

 
ti

ve
 d

ay
s;

 
(i

ii
) 

ex
tr

a 
du

ti
es

 
in

cl
ud

in
g 

fa
ti

gu
e 

du
ti

es
 f

or
 n

o
t 

m
or

e 
th

an
 9

0 
co

n-
 

se
cu

ti
ve

 d
ay

s;
 

(T
E

N
T

A
T

IV
E

 D
R

A
FT

&
-C

on
tin

ue
d 

*R
ef

er
en

ce
s i

n 
th

e 
se

ct
io

na
l a

na
ly

si
s 

to
 th

e 
D

ep
ar

tm
en

t o
f 

D
ef

en
se

 (
D

O
D

) 
A

m
en

dm
en

ts
 m

ea
ns

 th
e 

am
en

dm
en

ts
 o

f 
T

it
le

 1
0,

 U
ni

te
d 

St
at

es
 C

od
e,

 a
s 

co
nt

ai
ne

d 
in

 H
.R

. 3
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C
om

m
it

te
e 

am
en

dm
en

ts
 

(i
v)

 e
xc

ep
t w

he
re

 a
 f

or
fe

it
ur

e 
ha

s 
be

en
 i

m
po

se
d 

un
de

r 
th

is
 s

ub
se

ct
io

n,
 

de
te

nt
io

n 
of

 
no

t 
m

or
e 

th
an

 o
ne

-h
al

f 
pa

y 
pe

r 
m

on
th

 f
or

 f
ou

r 
m

on
th

s;
 

(v
) 

re
du

ct
io

n 
to

 t
h

e 
lo

w
es

t 
gr

ad
e 

or
 t

o
 a

n
y

 i
nt

er
m

ed
ia

te
 g

ra
de

, 
if 

th
e 

gr
ad

e 
fr

om
 w

hi
ch

 d
em

ot
ed

 i
s 

w
it

hi
n 

th
e 

pr
om

ot
io

n 
au

th
or

it
y 

of
 

th
e 

co
m

m
an

di
ng

 
of

fi
ce

r 
im

po
si

ng
 t

h
e 

re
du

ct
io

n 
or

 w
it

hi
n 

th
e 

pr
om

ot
io

n 
au

th
o

ri
ty

 o
f 

an
y

 c
om

m
an

de
r 

su
bo

rd
in

at
e 

to
 t

h
e 

on
e 

w
ho

 i
m

po
se

s 
th

e 
re

du
ct

io
n;

 o
r 

(v
i)

 e
xc

ep
t 

w
he

re
 a

 r
es

tr
ic

­
ti

on
 h

as
 b

ee
n 

im
po

se
d 

un
de

r 
cl

au
se

 (
B

) 
(i

i)
 

of
 t

hi
s 

su
bs

ec
ti

on
, 

co
rr

ec
ti

on
al

 c
us

to
dy

 f
or

 
no

t 
m

or
e 

th
an

 9
0 

co
ns

ec
ut

iv
e 

da
ys

. 
(d

) 
A

 c
om

m
an

di
ng

 o
ff

ic
er

 o
f 

a 
co

m
m

an
d 

sp
ec

if
ie

d 
in

 s
ub

se
ct

io
n 

(c
),

 c
la

us
es

 (
1)

 t
h

ru
 

(5
) 

m
ay

 d
es

ig
na

te
 a

n
 o

ff
ic

er
 o

f 
hi

s 
co

m
­

m
an

d 
in

 t
h

e 
gr

ad
e 

of
 

m
aj

or
 o

r 
li

eu
te

na
nt

 
co

m
m

an
de

r 
or

 a
bo

ve
 w

ho
, 

in
 t

h
e 

na
m

e 
of

 
th

e 
co

m
m

an
di

ng
 o

ff
ic

er
, 

m
ay

 e
xe

rc
is

e 
th

e 
sa

m
e 

po
w

er
s 

an
d

 p
er

fo
rm

 t
h

e 
sa

m
e 

du
ti

es
 

as
 th

e 
co

m
m

an
de

r 
de

si
gn

at
ed

 in
 s

ub
se

ct
io

n 
(c

),
 c

la
us

es
 (

1)
 t

h
ru

 (
5)

 m
ay

 p
er

fo
rm

 u
nd

er
 

th
is

 s
ub

ch
ap

te
r.

 

Se
ct

io
na

l a
na

ly
si

s 



(e
) 

T
h

e 
co

rr
ec

ti
ve

 m
ea

su
re

s 
au

th
or

iz
ed

 
in

 s
ub

se
ct

io
ns

 
(a

) 
an

d
 

(c
) 

m
ay

 
be

 
co

m
­

bi
ne

d,
 e

xc
ep

t 
as

 i
nd

ic
at

ed
 i

n 
th

os
e 

su
bs

ec
- 

ti
on

s,
 a

n
d

 w
il

l 
ru

n
 c

on
cu

rr
en

tl
y.

 
(f

) 
T

h
e 

co
rr

ec
ti

ve
 m

ea
su

re
s 

au
th

or
iz

ed
 

by
 s

ub
se

ct
io

ns
 

(a
),

 (
b

),
 a

n
d

 (
c)

 s
ha

ll
 n

o
t 

ex
ce

ed
 t

h
e 

pu
ni

sh
m

en
t 

pr
es

cr
ib

ed
 f

or
 t

h
e 

sa
m

e 
or

 s
im

il
ar

 o
ff

en
se

 a
s 

es
ta

bl
is

he
d 

b
y

 
th

e 
P

re
si

de
nt

 u
nd

er
 t

h
e 

pr
ov

is
io

ns
 o

f 
se

c-
 

ti
on

 8
56

 o
f 

th
is

 t
it

le
 (

ar
ti

cl
e 

56
).

 
(g

) 
U

nd
er

 s
uc

h 
re

g
u

la
ti

o
~

s a
s 

th
e 

P
re

si
- 

d
en

t 
m

ay
 p

re
sc

ri
be

 a
 c

om
m

an
di

ng
 o

ff
ic

er
 

m
ay

 
ex

er
ci

se
 t

h
e 

co
rr

ec
ti

ve
 

po
w

er
s 

pr
o-

 
vi

de
d 

in
 s

ub
se

ct
io

n 
(a

) 
or

 (
c)

 o
ve

r 
m

il
it

ar
y 

pe
rs

on
s 

pr
es

en
t 

w
it

hi
n 

hi
s 

co
m

m
an

d 
b

u
t 

n
o

t 
as

si
gn

ed
 o

r 
at

ta
ch

ed
 t

h
er

et
o

 w
ho

 a
re

 
ju

ni
or

 
to

 h
im

 i
n 

ra
n

k
 o

r 
gr

ad
e 

an
d

 w
ho

 
co

m
m

it
 

an
 

of
fe

ns
e 

un
de

r 
th

is
 

ch
ap

te
r 

w
it

hi
n 

hi
s 

co
m

m
an

d.
 

(h
) 

P
ri

or
 t

o
 th

e 
im

po
si

ti
on

 o
f 

co
rr

ec
ti

ve
 

m
ea

su
re

s 
un

de
r 

su
bs

ec
ti

on
 (

a)
 a

n
y

 p
er

so
n 

w
ho

 is
 a

ll
eg

ed
 t

o
 h

av
e 

co
m

m
it

te
d 

an
 o

ff
en

se
 

un
de

r 
th

is
 c

h
ap

te
r 

m
ay

 e
le

ct
 t

o
 h

av
e 

th
e 

m
at

te
r 

de
te

rm
in

ed
 

b
y

 
th

e 
co

m
m

an
di

ng
 

of
fi

ce
r,

 o
f 

th
e 

ne
xt

 h
ig

he
r 

co
m

m
an

d 
as

 s
et

 
o

u
t 

in
 s

ub
se

ct
io

n 
(c

),
 c

la
us

e 
(I

) 
th

ru
 (

5)
, 

or
 

hi
s 

de
si

gn
at

ed
 r

ep
re

se
nt

at
iv

e 
as

 
pr

o­
vi

de
d 

in
 s

ub
se

ct
io

n 
(d

).
 

'R
ef

er
en

ce
s 
in

 t
he

 s
ec

tio
na

l 
an

al
ys

is
 to

 t
he

 D
ep

ar
tm

en
t o

f 
D

ef
en

se
 (

D
O

D
) 

A
m

en
dm

en
ts

 m
ea

ns
 t

he
 a

m
en

dm
en

ts
 o

f T
it

le
 1

0,
 U

n
it

ed
 S

ta
te

s 
C

od
e,

 a
s 

co
nt

ai
ne

d 
in

 H
.R

. 
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C. Military Justice Procedures Before Trial 

DISCUSSION 
General. Under this heading the Committee will discuss all in- 

vestigative phases in the processing of charges with a view to trial. 
A person who has knowledge of an offense should bring it to the 

attention of the appropriate commander. That commander must 
conduct a preliminary investigation in order to make an informed 
disposition of the allegation. For example, a company commander 
who is informed of an offense committed by a member of his command 
must find out the facts concerning the offense. He must decide 
(a) whether it is an offense for which he as a company commander 
should apply corrective measures without trial; (b) whether it is an 
offense whjch might be handled without trial by his superior corn- 
nlander; or (c) whether it is an offense which appears to require a trial. 
A battalion or higher commander, may go through the same steps. 
The offender may be under his immediate command or may come 
before him a t  the request of the offender or a t  the request of a subordi- 
nate commander. All of these actions require preliminary or informal 
investigations. 

By judicial interpretation of the Code, certain restrictions have 
grown up around investigations. These restrictions are most notable 
in connection with the right of the accused not to incriminate himself 
and in connection with permissible types of searches. In Article 31, 
Uniform Code of Military Justice, Congress has established a right 
against self-incrimination for military personnel that goes much 
further than the general rights of a citizen under the Fifth Amendment 
to the Constitution. Not only is a person sublect to the Code for- 
bidden to coerce or unlawfully induce a statement by the accused but 
also the accused must be warned that he is suspected or accused of an 
offense and that he need not make any statement. 

Self-Incrimination. The Committee finds that certain interpreta- 
tions of Article 31 have invalidated rules expressed by the President 
in the Manual for Courts-Martial and are impeding the detection and 
trial of offenses against the Code. This Article has been held to 
block the admission of evidence derived from body fluids of the ac- 
cused. It has been held also to exclude obviously trustworthy in- 
formation or evidence obtained as a consequence of a statement taken 
ppithout full compliance with Article 31. The meaning of the word 
l (statement", as used in Article 31, has been extended to include, 
among other things, the handing over of a pass upon demand for 
Proof of authority to be absent from duty. All these interpretations 
have had the effect of making it extremely difficult to investigate 



suspected offenses in the military. They have had an adverse effect 
upon good order and discipline. 

It is the Committee's understanding that the Manual for Courts- 
Ma.rtia1 treatment of self-incrimination is consistent with the usual 
legal construction of the scope of the right against self-incrimination. 
The underlying reason for refusing to admit c0erce.d confessions or 
admissions is that they may be unreliable and. untruthful. Following 
this line of reasoning, our civilian jurisdictions have generally con- 
sidered that body fluids and evidence obtained as the result of a con- 
fession, particularly items of real evidence, do not come within the 
circumscription. Scientific tests which reveal the presence of alcohol 
in the blood or the presence of narcotics in the urine are not affected 
by failure to warn the accused or even by unlawful inducement or 
coercion. 

The interpretation that a request to produce a pass is a request 
for a statement has been particularly troublesome. U.S. v. Nowling, 
25 CMR 362 (1958). It ranks high in the comments of senior com- 
manders as an item which should be corrected. I t  has been reported 
to the Committee that one effect of this decision has been harassment 
of innocent soldiers on pass. Each soldier in a pass area may be 
requested to show his pass two or three times in an evening so that the 
military police will not be accused of having selected certain individuals 
for special attention due to some undehed suspicion. 

Interpretation of Article 31 has gone far beyond our traditional 
ideas of protecting an individual against, being forced to incriminate 
himself. In  addition, a doctrine known as "general prejudice" has 
been applied in cases where a violation of Article 31 has been found. 
This doctrine a.ppears merely to justify punitive action against the 
Government for improper action on the part of a member of the 
service. 

The Committee is proposing a substantial amendment to Article 31 
of the Uniform Code of Military Justice. Care has been taken in 
preparing the proposed a.mendment to avoid a change that would in 
fact or appearance condone activities by military law enforcement 
agencies offensive to ordinary ideas of fair play. The Committee 
believes that in all aspects of our judicial procedures and the handling 
of allegations against soldiers, any deviation from traditional American 
concepts of fair play and justice would be damaging to the maintenance 
of discipline. Thus, for example, the Committee's amendment would 
permit the use of evidence obtained as a derivative of a confession if 
the sole reason preventing use of the confession itself mas a failure to 
give the required warning. It would not permit the use of evidence 
obtained as a consequence of a coerced confession. The overall 
effect of the proposal, we believe, would be to return to the original 
intent of Congress and to emphasize the importance of this article 



as a guarantee that convictions may not be supported by compelled 
self-incriminating testimony. 

Search and Seizure. The second area of major concern in the field 
of investigative activities is that relating to searches. This area is 
not presently covered in the Uniform Code of Military Justice; the 
rules are specified in the Manual for Courts-Martial. 

In a recent case (United States v. Brown,28 CMR 48 (1959)), the 
Court of Military Appeals held that a vial containing heroin could 
not be used as evidence in the prosecution of a soldier because it was 
taken from his person in a search which the Court found to have been 
unauthorized. The search was regarded as illegal because the Court 
found that the commanding officer who ordered the search did not 
have reasonable grounds to believe that this individual was com­
mitting an offense. The facts of the case were these: The company 
commander of a unit in Korea suspected that a number of his men 
were using or trafficking in narcotics. The accused was one of those 
suspected. The accused, along with others who were under suspicion 
went on pass to an area where narcotics could be obtained easily and 
cheaply. The commanding officer arranged that when the men under 
suspicion returned from pass, they would be stopped and searched. 
On the truck returning from the pass area, there were six men of the 
group under suspicion and four who were not under suspicion. The 
commanding officer ordered that all the men on this particular truck 
be searched. As a result of the search, possession of heroin by the 
accused was established. He was the only one of the group found 
to be in possession of narcotics. 

The results in this case have caused a great deal of confusion in 
the service. It is not entirely clear from this decision, or from later 
decisions, exactly what the Court of Military Appeals considers to 
be a permissible reason for search. In  this state of affairs, the Com- 
mittee considers it imperative that the law be clarified. The com- 
mittee has drafted an amendment to the Uniform Code of Military 
Justice codifying rules governing search and seizure by military 
authorities, along the lines set out by the President in the Manual 
for Courts-Martial. The critical part of the Committee's amend- 
ment, of course, is the h a 1  subsection which gives a commanding 
officer the right to order a search of a person subject to his authority 
at any time he deems it necessary to safeguard the health and security 
of his command or in the interest of good order and discipline. The 
Committee believes that this broad power is supported by custom 
in the services and is a matter of military necessity. In this respect, 
a military community must have rules substantially different from 
the rules which are applicable in civilian life. 

I t  should be noted that the Committee does not propose to allow 
a commanding officer to delegate authority to order searches of this 



type. Since the authority is based upon military necessity, the 
determination of military necessity should be made by the command- 
ing officer who is responsible for the health, security and good order 
and discipline of a command. This is another area in which the 
Committee believes a commander should be given necessary authority 
and should bear full responsibility for the use of his authority. 

Pretrial Investigation. Formal investigation of charges under 
Article 32 of the Uniform Code of Military Justice, known as pretrial 
investigation, presents a problem also. Such an investigation must 
be conducted before a commander may refer charges for trial by a 
general court-martial. Field commanders indicate that pretrial in- 
vestigations are increasingly f i c u l t  to conduct and consume too 
much time. 

The nature of preliminary investigations which must be made by 
commanding officers has been discussed. In addition to the pre- 
liminary investigation, there may be investigations by military police. 
If the case may possibly be referred to a general court-martial, there 
must be a pretrial investigation by an investigating officer appointed 
under the provisions of Article 32. And after a case has been referred 
to a general court-martial there will be additional investigation by the 
trial counsel and the defense counsel in preparation for trial. 

The Committee regards a certain amount of duplication of investi- 
gations as inevitable. No responsible individual should take dis- 
ciplinary or judicial action without satisfying himself as to the true 
state of facts. Formal pretrial investigation has been characterized 
as taking the place of consideration by a grand jury which is a feature 
of our civilian criminal process. I t  is designed to protect the accused 
from undergoing a trial on ill-founded charges. In  our system, this 
pretrial investigation also affords the accused an opportunity to know 
exactly what evidence may be available to prove his guilt. He thus 
has a right of discovery of prosecution evidence which he does not 
have in civilian criminal jurisdictions. This right of discovery is 
entirely in keeping with a sense of fair play and we regard it as a 
desirable feature in our military justice procedure. 

Formal pretrial procedures should be speeded, if it is possible to 
do this without injury to the rights of the accused. This can be done 
by having the investigation accomplished by a lawyer who will be the 
trial counsel if the charges go to a general court-martial, accompanied 
in the investigation by a lawyer who can defend the accused during 
the investigation and any subsequent trial. Several advantages can 
be obtained. In the first place, the activity of the trial and defense 
counsel at this stage will be their preparation for trial. If the charges 
are referred to a general court-martial, counsel will be ready to proceed 
with the case with minimum delay. They will do their preparation 
while the evidence is fresh and ultimate justice will be promoted. 
Particularly in complicated cases, the recommendation of a lawyer 



is appointed to investigate will be a more reliable gauge of the 
justification for trial. 

This procedure was used by some units prior to the Elston Act and 
used in combat situations. I t  was found to benefit both the Govern- 
ment and the accused. I t  speeded the preparation of cases for trial 
to a marked degree and it was effective in screening out ill-founded 
charges. 

The Committee believes an amendment permitting such a procedure 
would be of great benefit. I t  is recommended as an alternate to the 
existing procedure because the Committee believes that there may be 
some cases which can be handled adequately by a non-lawyer investi- 
gating officer. Under the Committee's recommended procedure, a 
company commander having a set of charges to dispose of and having 
decided that the matter cannot be handled by commander's corrective 
action, will refer the charges to his battle group or battalion com­
mander. The battle group or battalion commander may elect to 
appoint an investigating officer and proceed exactly as is now per- 
mitted. When the investigation is completed, he will forward the 
charges and the investigation to the general court-martial convening 
authority. On the other hand, if the charges when examined by the 
battle group or battalion commander seem to be complicated, or if 
that commander has no suitable officer available to conduct the in- 
vestigation, he can call the general court-martial authority's head- 
quarters and request that the investigation be made by lawyers. At 
the completion of the investigation, the report will be submitted to 
him with the recommendation of the investigating officer. If, after 
studying the report and the charges, he determines that it is a case 
not suitable for use of his corrective powers, he will forward the 
charges, the report of the investigation and his recommendation to 
the general court-martial convening authority. Because there are 
alternate procedures, the disposition of charges need not be delayed 
because legal personnel are not available at  the moment. 

If the defense counsel is dissatisfied with the manner in which the 
trial counsel conducts the investigation, the staff judge advocate is 
available for resolution of disagreements before trial; or the defense 

. counsel can move for appropriate relief before arraignment at  the 
trial. 

FINDINGS 
1. Judicial interpretations of Article 31 have invalidated rules 

established in the Manual for Courts-Martial concerning the admissi- 
bility of evidence. 

2. Judicial interpretations concerning commanders' authority to 
order searches are unclear and do not appear to satisfy the needs of 
the military service. 



3. Maintenance of good order and discipline is impeded by the 
interpretation of the law in the above subjects. 

4. Procedures for pretrial investigation under Article 32 lack 
flexibility and require excessive time. 

5. In  complicated cases better pretrial investigations and better 
trials will result if the investigation is conducted by a trial counsel 
and the accused is represented by a defense counsel. 

RECOMMENDATIONS 
1. That Article 31, Uniform Code of Military Justice, be amended 

to eliminate the restrictions caused by some judicial interpretations. 
(Tab B) 

2. That the Uniform Code of Military Justice be amended by adding 
an article to define authority for searches in a military community. 
(Tab B) 

3. That the Uniform Code of Military Justice be amended to 
permit pretrial investigations (Article 32) by a trial counsel. (Tab B) 

Tab A-Report by SJA, 10lst Abn Div 
Tab B-Legislative Proposals 



HEADQUARTERS 

lOlST AIRBORNE DIVISION AND FORT CAMPBELL 

Office of the Staff Judge Advocate 

Fort Campbell, Kentucky 
1January 1960 

SUBJECT: Article 32 i~vestigations conducted by the trial counsel 
rather than a layman. 

1. PROBLEM: 

a. Would there be a saving in time without impairing the rights 
of the accused if the Article 32 investigation were conducted by 
the Trial Counsel in the presence of the Defense Counsel and the 
accused rather than the present method which utilizes an officer 
who has no formal legal training. 

b. If the Article 32 investigation is conducted by the Trial Counsel 
along with the Defense Counsel, would the Office of the Staff 
Judge Advocate be able to carry this additional work load without 
extra personnel. 

2. ASSUMPTIONS : 

a. That the charge sheets, personal history statement, and sum- 
mary of the expected testimony had been forwarded by the com- 
pany commander to the battle group commander and that the 
battle group commander endorses these papers to the convening 
authority of a general court-martial indicating that the offense 
should be investigated by qualified counsel because he feels that 
the offense warrants punishment by a court rather than corrective 
action by the commander. 

b. That the defense can waive any or all of the Article 32 investi- 
gation a t  any stage. 

c.  That adequate stenographic help is available to the Trial 
Counsel and that the Trial Counsel and Defense Counsel are not 
given too many additional duties, i.e., that they are not interrupted 
to do legal assistance cases. 

d. That the Trial Counsel has immediate access to a photo-copy 
machine. 

3. FACTS BEARING ON THE PROBLEM: 

a. Twenty-one cases have been considered in making this report, 
these cases being disposed of in the Office of the Staff Judge Ad- 
vocate during the months of November and December, 1959. 

TAB A 



b. A survey of special court-martial authorities discloses that 
during this period of time only three cases were given to Article 
32 officers that were not forwarded to the general court-martial 
convening authority. Therefore, the report reflects the true work 
load if the investigation had been conducted under the proposed 
change. 

4. 	DISCUSSION: The attached list of cases shows the actual proc- 
essing time from the date charges were preferred to the date of 
trial, as well as the estimated processing time under the proposed 
change. 

a. In  most instances the saving of time comes from the elimina- 
tion of repeating the investigation. 

b. The greatest saving of time probably comes in those cases in 
which the Article 32 investigation discloses that a general court- 
martial is not warranted. 

c. Although the Article 32 officer is supposed to indicate whether 
or not witnesses will be available at  the time of trial, he does not 
always consider this point. I n  many instances, the victim of a 
larceny or a key witness is transferred overseas shortly after the 
Article 32 investigation or is becoming a civilian, necessitating 
depositions or travel expenses a t  time of trial. The I case is an 
example where the victim had been discharged prior to date of 
trial. Had the Trial Counsel conducted the Article 32 investiga­
tion, he could have been on immediate notice to re-arrange his 
docket or else to preserve the testimony. 

d. Although there were no cases during this period of time con- 
cerning complicated bookkeeping and accounting procedures, there 
have been such cases in the past and they could be expected in 
the future. Often such cases, when given to an untrained investi- 
gator, require several days study of regulations and sifting through 
voluminous records prior to his investigating the case. If the 
investigation were being conducted by the Trial Counsel, he would 
almost have his case prepared at  this point. In  the highly tech- 
nical cases it is believed that the saving of time would amount to 
the number of days actually spent by the layman investigator. 

e. On "Morning Report" cases the investigation could be con­
ducted by the Trial Counsel in a matter of minutes without him 
even leaving his office. Once he determines that the extract copy 
of the morning report is in good order and has discussed the case 
with the Defense Counsel, the Defense Counsel would likely waive 



any investigation after talking the case over with the accused. 
The same procedure would apply to some extent in other cases 
involving mostly documentary evidence. 

f. The average Article 32 officer under the present system attempts 
to interview all witnesses listed on the charge sheet and any 
others that he feels can shed light upon the case. Very often 
considerable cumulative evidence is gathered which adds little 
to the file and which is a waste of time and clerical help. If 
the Article 32 investigation is conducted by the Trial Counsel, 
he could close his investigation once there was a strong prima 
facie case established and he could determine that the charges 
were serious enough to warrant trial by general court. Then in 
later preparation of his case, he and the Defense Counsel could 
determine the witnesses to be interviewed and to be called for 
the court. They do this under the present system to the extent 
they feel necessary, but they seldom interview or call all of the 
witnesses covered by the Article 32 investigation. If the accused 
decides to plead guilty, the interviewing of witnesses beyond 
those necessary to establish the prima facie case a t  the time of 
investigation would be totally unnecessary except those desired 
by the defense in mitigation. 

g. All officers in this section are of the opinion that no additional 
officer personnel would be required under the proposed change. 
One stenographer for the Trial Counsel and a photo-copy machine 
for the Trial Counsel would be suificient for him to conduct Article 
32 investigations in addition to his present work load. 

5. CONCLUSIONS: 

a. The proposed change to have Trial Counsel conduct the Article 
32 investigation provides for a more speedy method of trial. 

b. The proposed change would save duplication of effort and save 
considerable money, not only in the time saved in investigating, 
but also in timely preservation of evidence. 

c. The proposed change is completely fair to both sides in that 
qualified counsel handle the case in its early stages. 

d. That after this proposed change has been in effect for a few 
months that an even greater saving in time than is indicated by 
the enclosure would likely result. 

e. The proposed change would not require additional personnel 
other than a stenographer. 



6. 	RECOMMENDATION: That the Article 32 investigation be con- 
ducted by the Trial Counsel rather than by a layman. 

[s] 	Robert H. Ivey 
ROBERTH. IVEY 
Lt Col, JAGC 
Staff Judge Advocate 

1 Encl 
1. "Cases and Processing Time" 



General Court-Martial Cases Processing Time 
 

Charges to Trial-November and December, 1959 
 

lolST AIRBORNE DIVISION AND FORT CAMPBELL, KENTUCKY 

Days Total 
Processing Days 

Name Offense Time From Proposed Reason for Reduction in Time 
Date Charges Processing

Preferred- Time 
Date of Trial 

A_-- - - - - - - - 121 44 29 Initial investigation would 
have included matters which 
in this case required further 
investigation after referral to 
this office. 

B-_ _ _ - - - - - - 121 30 26 Elimination of duplicate inves- 
tigation. 

C--.-.----- 86 24 22 Elimination of duplicate inves- 
tigation. 

D_ - _ _ - - - - - _ 86 37 34 Elimination of duplicate inves- 
tigation. 

E___.._._._ 86 22 19 Elimination of duplicate inves- 
tigation. 

F****____.. 134 38 8 Would have recommended Sp. 
C. M. a t  conclusion of Art. 
32 investigation. 

G****__ .__ .  86 8 5 Elimination of duplicate inves- 
tigation. 

H_ _ _ _ .- ._ _ . 121 52 22 Essential witnesses would have 
been held or testimony pre- 
served. 

I- - - - _ _ ._ _ . 121 51 22 Essential witnesses would have 
been held or testimony pre- 
served. 

J--_.____._86and 121 53 30 Essential witnesses would have 
been held or testimony pre- 
served. 

K- - _ - - _ _ _ _ _ 134 23 17 Elimination of duplicate inves- 
tigation. 

L- - - - - _ _ _ _ _ 121 44 35 Elimination of duplicate inves- 
tigation. 

M- - _ _ _ _ _ _ . 121 22 17 Elimination of duplicate inves- 
tigation. 

N****-_-___ 134 26 20 Elimination of duplicate inves- 
tigation. 

0-- - - - - _ _ _ _ 134 42 35 Elimination of duplicate inves- 
tigation. 

p- - - - _ _ _ _ _ _ 86 25 23 Elimination of duplicate inves- 
tigation. 

.&- - - - - _ _ _ _ _ 78 25 19 Elimination of duplicate inves- 
tigation. 

R- -- - - _ - _ _ . 121 24 19 Elimination of duplicate inves- 
tigation. 

8- - - - - _ _ _ - - 121 21 18 Elimination of duplicate inves- 
tigation. 

Bee note at end of table. 



General Court-Martial Cases Processing Time-Continued 
 

Charges to Trial-November and December, 1959-Continued 
 

101ST AIRBORNE DIVISION AND FORT CAMPBELL, KENTUCKY- 
 
Continued 

Days Total 
Processing Days

Name Offense Time From Proposed Reason for Reduction In Time 
Date Charges Processins 

Preferred- Time 
Date of Trial 

- -- 

T****-__--- 121 43 25 Initial investigation would 
have included matters which 
in this case required further 
investigation after referral t o  
this office and testimony 
would have been preserved. 

U-- - - - _ _ - - - 86 16 14 Elimination of duplicate inves- 
tigation. 

***'Asterisks indicate cases returned for Special Courts-Martial. Processing time saved in entire period 
except for period of investigation. 

SUMMARY 

The above data was determined after consultation with both coun- 
sels involved in each case, evaluation of the case file, and considera- 
tion of the work load of the office at  the pertinent time. The column 
showing "Days Proposed Processing Time" reflects the opinion of the 
undersigned as to time which would be saved under the proposed 
system. This data is further based on the assumption that there 
would be at  least two trial counsel and three defense counsel, the 
current strength of this office. In addition, it would, of necessity, 
include a strengthening of the clerical help due to the increased work 
load caused by the investigation. I t  is the recommendation of the 
undersigned that a clerk-typist be added to the staff of this office to 
facilitate this investigation if this new system is put into effect. I t  
is the opinion of the undersigned that virtually each case, if handled 
under the proposed system, would result in a definite saving of time. 
I t  is f ~ r t h e r  felt that the proposed system provides for a better pre- 
trial investigation than that currently used. 

Is/ Alton H. Harvey 
ALTONH. HARVEY 
Capt. JAGC 
Trial Counsel 

I s /  Lloyd K. Rector 
LLOYDK. RECTOR 
Capt. JAGC 
Defense Counsel 
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 f
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m
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g 
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m
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r 
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 c
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ri
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w
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h
e 
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u
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ty

 i
s 

in
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 c
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r 
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 p
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h
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w
ar
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w
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 d
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 m
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 c
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 d
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r 
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e 
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- 
m
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m
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ut
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h
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o
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 c
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m
m
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r 
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 a

u
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 c
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 c
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 t
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 c
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at
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 b
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h
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 m
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 t
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h
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 c
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at
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N
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at
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 p
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n 
in

 v
io

la
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w
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 c
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t 
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 b
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 c
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 m
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 p
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at
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o
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h
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 m
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ed
 

fr
om

 
an

y
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at
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la
w
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m
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 c
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w
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m
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er
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d 
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 re
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at
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 p
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 d
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 m
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 o
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p
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 t
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n
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h
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h
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at
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 m
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 m
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b
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, d
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 b
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is

 o
w

n
 s

el
ec

ti
on

 
if

 s
uc

h 
co

un
se

l 
is

 re
as

on
ab

ly
 a

va
il

ab
le

, 
or

 b
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 d
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 c
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 m
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h
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b
e 
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­
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t 
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e 
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 p
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 m
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at
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b
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 c
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 c
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 t
h

e 
(2

) 
a 

co
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m
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b
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 t
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 c
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 s
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h 
ev

en
t 

th
e 

og
ic
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xe
rc
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in

g 
th

e 
ac
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d.
 

ge
ne

ra
l 
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ur

t-
m
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ur
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ct
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n 
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(c
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at
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b
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a
n

 o
gi
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m
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t 
th

e 
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 b
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d 
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h
e 
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d 
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al
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 b

e 
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w
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h
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t 
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a
s 
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id
ed
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n
d
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f 

th
e 
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se
d 
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 p
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nt

 
a

t 
I 
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ec
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th
e 
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ve

st
ig

at
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d
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d 

th
e 
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) 

A
t 

th
a

t 
in

v
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ti
g

at
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n
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l 

o
p

p
o
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u
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n
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s 
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r 

re
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, 

cr
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n
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h
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l b
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 c
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w
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g
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n
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f 
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h
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 p
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h
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h
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m
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 d
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d 
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 d
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at
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 c
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c)

 o
f 

th
is

 a
rt

ic
le

, 
no

 
fu

rt
h

er
 i

nv
es

ti
ga

ti
on

 o
f 

th
at

 c
ha

rg
e 

is
 n

ec
- 

es
sa

ry
 u

n
d

er
 t

h
is

 a
rt

ic
le

 u
nl

es
s 

it
 i

s 
de

- 
m

an
de

d 
b

y
 t

h
e 

ac
cu

se
d 

af
te

r 
he

 is
 in

fo
rm

ed
 

of
 

th
e 

ch
ar

ge
. 

A
 d

em
an

d
 f

or
 f

u
rt

h
er

 i
n-

 
ve

st
ig

at
io

n 
en

ti
tl

es
 t

h
e 

ac
cu

se
d 

to
 r

ec
al

l 
w

it
ne

ss
es

 
fo

r 
fu

rt
h

er
 

cr
os

s-
ex

am
in

at
io

n 
an

d
 t

o
 o

ff
er

 a
n

y
 n

ew
 e

vi
de

nc
e 

in
 h

is
 o

w
n 

be
ha

lf
. 

ra
is

ed
 i

n
 U

.S
. 

v.
 S

am
ue

ls
, 

10
 U

S
C

M
A

 2
06

, 
27

 C
M

R
 2

80
 (

19
59

).
 

(d
) 

T
h

is
 i

s 
fo

rm
er

 s
ub

se
ct

io
n 

(c
) 

an
d

 i
s 

re
ta

in
ed

 w
it

h
 n

o 
ch

an
ge

s.
 

(e
) 

T
h

is
 i

s 
fo

rm
er

 s
ub

se
ct

io
n 

(d
) 

an
d

 i
s 

re
ta

in
ed

 w
it

h
 n

o 
ch

an
ge

s.
 

(T
E

N
T

A
T

IV
E

 D
R

A
FT

)-
C

on
tin

ue
d 

'R
ef

er
en

ce
s 

in
 t

h
e 

se
ct

io
na

l a
na

ly
si

s t
o

 th
e 

D
ep

ar
tm

en
t 

of 
D

ef
en

se
 (

D
O

D
) 

A
m

en
dm

en
ts

 m
ea

ns
 th

e 
am

en
dm

en
ts

 o
f 

T
it

le
 1

0,
 U

ni
te

d 
S

ta
te

s 
C

od
e,

 a
s 

co
nt

ai
ne

d 
in

 H
.R

. 
33

87
, 

86
th

 C
on

gr
es

s,
 1

st
 S

es
si

on
. 



-
-
 

-
-
 

C
O

M
P

A
R

A
T

IV
E

 
T

A
B

L
E

 
O

F
 

P
R

E
S

E
N

T
 

A
R

T
IC

L
E

S
 

O
F

 
U

N
IF

O
R

M
 

C
O

D
E

 
O

F
 

M
IL

IT
A

R
Y

 
JU

S
T

IC
E

, 
C

O
M

M
IT

T
E

E
 

A
M

E
N

D
M

E
N

T
S

, 
S

E
C

T
IO

N
A

L
 A

N
A

L
Y

S
IS

*-
C

on
ti

nu
ed

 

U
ni

fo
rm

 C
od

e 
of 

M
il

it
ar

y 
Ju

st
ic

e 

1 8
55

. 
A

rt
ic

le
 5

5
. 

Se
ro

ic
e 

of
 c

ha
rg

es
 

T
h

e 
tr

ia
l 

co
un

se
l 

to
 w

ho
m

 c
ou

rt
-m

ar
ti

al
 

ch
ar

ge
s 

ar
e 

re
fe

rr
ed

 
fo

r 
tr

ia
l 

sh
al

l 
ca

us
e 

to
 b

e 
se

rv
ed

 u
po

n 
th

e 
ac

cu
se

d 
a 

co
py

 o
f 

th
e 

ch
ar

ge
s 

up
on

 w
hi

ch
 t

ri
al

 i
s 

to
 b

e 
ha

d.
 

In
 

ti
m

e 
of

 
pe

ac
e 

n
o

 p
er

so
n 

m
ay

, 
ag

ai
ns

t 
hi

s 
ob

je
ct

io
n,

 
be

 
br

ou
gh

t 
to

 
tr

ia
l 

be
fo

re
 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 
w

it
hi

n 
a 

pe
ri

od
 

of
 

fi
ve

 d
ay

s 
af

te
r 

th
e 

se
rv

ic
e 

of
 

th
e 

ch
ar

ge
s 

up
on

 h
im

, 
or

 b
ef

or
e 

a 
sp

ec
ia

l 
co

ur
t-

m
ar

ti
al

 
w

it
hi

n 
a 

pe
ri

od
 

of
 

th
re

e 
da

ys
 

af
te

r 
th

e 
se

rv
ic

e 
of

 t
h

e 
ch

ar
ge

s 
up

on
 h

im
. 

C
om

m
it

te
e 

am
en

dm
en

ts
 

(e
) 

T
h

e 
re

qu
ir

em
en

ts
 o

f 
th

is
 a

rt
ic

le
 a

re
 

bi
nd

in
g 

on
 a

ll
 p

er
so

ns
 a

dm
in

is
te

ri
ng

 t
h

is
 

ch
ap

te
r 

b
u

t f
ai

lu
re

 t
o

 fo
ll

ow
 th

em
 d

oe
s 

n
o

t 
co

ns
ti

tu
te

 j
ur

is
di

ct
io

na
l 

er
ro

r.
 

$ 
83

5.
 A

rt
ic

le
 3

5.
 S

er
vi

ce
 0

1c
ha

rg
es

 
T

h
e 

tr
ia

l c
ou

ns
el

 t
o

 w
ho

m
 c

ou
rt

-m
ar

ti
al

 
ch

ar
ge

s 
ar

e 
re

fe
rr

ed
 f

or
 t

ri
al

 s
ha

ll
 c

au
se

 
to

 b
e 

se
rv

ed
 u

po
n 

th
e 

ac
cu

se
d 

a 
co

py
 o

f 
th

e 
ch

ar
ge

s 
up

on
 w

hi
ch

 t
ri

al
 i

s 
to

 b
e 

ha
d.

 
In

 
ti

m
e 

of
 p

ea
ce

 n
o

 p
er

so
n 

m
ay

, 
ag

ai
ns

t 
hi

s 
ob

je
ct

io
n,

 
be

 
br

ou
gh

t 
to

 t
ri

al
 

be
fo

re
 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 w
it

hi
n 

a 
pe

ri
od

 o
f 

fi
ve

 d
ay

s 
af

te
r 

th
e 

se
rv

ic
e 

of
 

th
e 

ch
ar

ge
s 

up
on

 h
im

. 

(T
E

N
T

A
T

IV
E

 D
R

A
F

T
) 

S
ec

ti
on

al
 an

al
ys

is
 

T
h

e 
C

om
m

it
te

e 
A

m
en

dm
en

t w
ou

ld
 d

el
et

e 
th

e 
re

fe
re

nc
e 

to
 s

pe
ci

al
 

co
ur

t-
m

ar
ti

al
 

in
 

A
rt

ic
le

 3
5,

 U
C

M
J.

 

'R
ef

er
en

ce
s 

in
 t

he
 s

ec
ti

on
al

 an
al

ys
is

 to
 t

he
 D

ep
ar

tm
en

t 
of 

D
ef

en
se

 (
D
O
D
)A

m
en

dm
en

ts
 m

ea
ns

 t
he

 a
m

en
dm

en
ts

 o
f 

T
it

le
 1

0,
 U

ni
te

d 
S

ta
te

s 
C

od
e,

 a
s 

co
nt

ai
ne

d 
in

 H
.R

. 
33

87
, 

86
th

 C
on

gr
es

s,
 1

st
 S

es
si

on
. 



D. Procedures in Trials by Courts-Martial 

DISCUSSION 
General. The basic reason for recommending discontinuance of 

summary and special courts-martial is that a general court-martial, 
with its full complement of lawyers, is the only forum equipped 
to follow the twists and turns of criminal law as it develops case 
by case. In keeping with our recommendation concerning command- 
ers' corrective powers, if the Congress does not see fit to grant 
substantially all of the powers recommended by the Committee 
under Article 15, it will be necessary to reevaluate the decision to 
use only one type of trial court. That is a problem which may arise 
at a later time. Improvements in the procedures of the general 
court-martial are a matter of urgency regardless of later developments. 

Certain of the present procedures of the general court-martial im- 
pede rapid and efficient disposition of cases before that court. The 
Committee attended a trial by general court-martial at  Fort Meade 
and observed certain deficiencies. Others have been brought to our 
attention by commanders or by judge advocates. Unless some 
simplification can be achieved, there is a serious possibility that 
the general court-martial, under the stresses of war, would be unable 
to fulfill the need for a court of record for serious criminal cases. 
Cumbersome trial procedures are a principal reason why the majority 
of commanders a t  all levels feel that our military justice system 
would be inadequate in time of war. Some part of this belief stems 
from the procedures for pretrial investigation. We have already 
suggested improvements in this area which have been tested under 
wartime conditions. There is in addition, however, general consensus 
that trials by general courts-martial take too long, and that the need 
to assemble court members, legal personnel, the accused and witnesses 
frequently would prevent the use of a general court-martial during 
combat. 

Pretrial Sessions. In studying this situation, it is the Committee's 
conclusion that a great deal of simplXcation can be accomplished 
if use of the law officer is exploited. Many civilian criminal juris- 
dictions are speeding up their trials by the device of bringing the 
lawyers and the civilian judge together before the trial begins. In  
this so called "pretrial session," many questions of law can be settled. 
In the trial which the Committee observed, after the court-martial 
convened, the members of the court immediately were excused so 
that the law officer could hold a lengthy hearing with the trial counsel, 
defense counsel, and the accused outside the presence of the members 
of the court. The purpose of this hearing was to establish the prov- 



idence of the accused's plea of guilty. Quite clearly there was 
no alternative. If the court members had been present and for 
some reason the accused's plea had been determined to be improv- 
ident, it  would have been impossible for the court members to sit 
in judgment on the merits of the case. 

The Judge Advocate General has recommended that we indorse 
changes in trial procedure which will allow the law officer to conduct 
such hearings with the accused and counsel before the members 
of the court are required to be present. The more purely legal 
problems that can be settled before the members of the court arrive, 
the more efficient the trial will be in terms of the manpower repre- 
sented by the court members and in terms of the orderly presentation 
of evidence. Court members, freed from the distraction of legal ma- 
neuvers, will be in a much better position to absorb and assess the 
import of evidence presented. The recommended precedure will 
do much to enhance the dignity of military trial procedure. We 
concur with the recommendation of The Judge Advocate General. 

Exploitation of Law Officer. In the interest of expeditious handling 
of cases, we have considered other aspects of the trial with a view to 
collecting those things which are clearly matters of law and assigning 
them as duties of the law officer. We want to get as much value as 
possible out of the professional law officer whose services are available 
to the court, without changing the basic characteristics of the general 
court-martial. Following this line of reasoning, we believe that the 
law officer should, as recommended by the Department of Defense, 
rule finally on a motion of finding of not guilty. We would go further 
and say that the law officer should rule fhally, also, on the question 
of the accused's capacity to stand trial and upon challenges for cause, 
addressed to himself, or to members of the court. Continuances, or 
recesses during trial, are matters of the orderly conduct of the trial 
and should be decided by the court, with the qualification that if the 
legal rights of the accused are involved the court must follow the 
advice of the law officer in the matter. Whenever the members of 
the court are present, punishment for contempt should be a matter 
for decision by the court on advice of the law officer. However, in 
any proceeding which the law officer is authorized to conduct without 
the presence of members, he should have equivalent powers to maintain 
the order and dignity of the proceedings. 

One-Officer Courts-Martial. The use of a general court-martial 
consisting only of a law officer is recommended by many of our senior 
field commanders. We believe there are cases in which this would 
be appropriate. There are some cases in which neither the convening 
authority nor the accused would fhd  any particular need for the 
presence of members. In  the DOD amendment currently before 
Congress (HR 3387), there is a provision for the use of a one-officer 
special court-martial with the consent of the convening authority 



and the accused. In an earlier session of Congress, the DOD submitted 
a separate item of legislation which would have authorized a one-
officer general court-martial under similar circumstsnccs. Wc under- 
stand that this item was withdrawn from the IegisIative program 
because it was suggested that experience with the one-officer special 
court &st should be obtained. Our recommendations, of course, 
have eliminated the special courts-martial entirely, but we are in- 
cluding a recommendation for the use of a law officer as a single officex. 
general court under conditions previously worked out for the special 
courts-martial. 

There are some cases in which the convening authority will believe 
it is necessary to have the collective judgment of line officer members. 
This may be because of the type of offense charged; for example, a 
charge of conduct unbecoming an officer or a gentleman. I t  is 
unlikely that a convening authority would want the findings on such 
a charge determined by a lam officer rather than by the collective 
judgment of officer court members. On the side of the accused, there 
is an American tradition that a citizen is not found guilty of serious 
crimes except by the collective judgment of his peers unless he con- 
sents to a trial before a judge. It appears that the accused should 
have an option. If, upon the advice of counsel, he has determined 
that he is going to enter a plea of guilty, he will not be interested in 
collective judgment on the findings. On the other hand, he may be 
interested in having the benefit of collective judgment on the sentence. 

In its recommendation concerning commanders' corrective powers 
the Committee has already indicated that a special class of general 
courts-martial should be established for the purpose of hearing the 
cases of soldiers who elect trial in lieu of corrective action by their 
commanding officers. By offering to use his corrective powers, the 
commanding officer indicates in such a case that he believes the 
individual has continued usefulness to his unit. I t  would not be 
appropriate, therefore, for a court used in lieu of commanders' cor- 
rection to give a sentence to a punitive discharge. I t  is appropriate 
to limit the jurisdiction of this special purpose court-martial to 
conhement for six months and forfeiture of two-thirds pay per 
month for six months, assign this type of trial to a court consisting 
of a law officer only, and rule out the possibility of court members. 
As in any other general court-martial, trial and defense counsel 
would be qualsed lawyers. 

Mental Responsibility for Crimes. Both The Judge Advocate 
General and The Surgeon General have directed the attention of 
the Committee to a troublesome aspect of the use of expert testimony 
in trials-expert testimony by psychiatrists on the question of mental 
responsibility of the accused at the time of the offense. The present 
military test for insanity incorporates the M'Naughton rule formulated 
over one hundred years ago, and the irresistible impulse test which was 



established in 1886. The Judge Advocate General and The Surgeon 
General urge a change in the test. 

The military test is as liberal in the exculpation of offenders as 
tests used in the majority of criminal jurisdictions. There is no 
reason why the military rule should be made more liberal in this 
respect. However, i t  is apparent that, by failing to take into account 
progress in the medical field and the field of psychiatry, the present 
rule has a tendency to substitute the psychiatrist's judgment for 
that of a convening authority or court-martial. A psychiatrist who 
examines a.n accused before trial and makes his report to the convening 
authority, or who testifies as an expert witness before the court-
martial, is placed in the position of choosing one of two extremes. 
If he says that the accused is completely deprived of his ability to 
distinguish right from wrong or to adhere to the right, the individual 
will not be brought to trial or will, in all probability, be acquitted. 
Strictly on the basis of clinical experience and professional knowledge, 
such a statement by the psychiatrist would be an inaccurate descrip- 
tion even of persons suffering from severe mental disease, defect or 
derangement. On the other hand, if the psychiatrist testifies that 
the individual is severely sick with a mental disease and is not com- 
pletely deprived of his ability to distinguish right from wrong, or 
to adhere to the right, the conclusion will follow that the individual 
is legally responsible for his acts. This may not be a fair appraisal of 
the situation. If he believes the accused to have been sufficiently 
ill with a mental disease to justify his exculpation, the psychiatrist 
is inclined to settle the issue the easy way by saying that this partic- 
ular individual was completely deprived of his ability to distinguish 
right from wrong or to adhere to the right. An attempt on the part 
of the psychiatrist to give expert evidence that is completely accurate 
from his professional standpoint more often than not results in un- 
necessarily long and involved records of trial, with both sides taking 
advantage of the situation either to attempt to impeach the credi- 
bility of the expert witness or to push him into an absolute statement. 

The American Law Institute, composed of learned members of 
the legal profession who have been responsible for the drafting of 
many uniform laws adopted throughout the United States, has 
recognized the problem which has been described to the Conlmittee. 
I n  cooperation with eminent psychiatrists, the American Law Institute 
has developed a statement of the test for mental responsibility which 
avoids the mentioned difficulties. This test has been considered 
by The Judge Advocate General, who has concluded that it would 
not be more liberal in terms of excusing people for criminal conduct. 
I t  is possible that more people will be brought to trial when there is 
an insanity issue, because the question of mental responsibility will 
be retained for determination by members of the court. The Com- 



&tee recommends adoption of this test. We feel that it will put 
expert- testimony in proper perspective when the issue of mental 
responsibility is raised. This recommendation is regarded as an 
important mensure in the simplification of trial procedure, since the 
question of mental responsibility is very frequently associated with 
the trial of serious charges. 

Pleas of Guilty. Finally, the Committee wishes to report on its 
consideration of the proccdures used in the Army to allow accused 
persons to obtain a limitation of sentence in consideration of the 
entry of a guilty plea. The Committee is informed that a t  the 
present time approximately 60% of the cases coming for trial before a 
general court-martial are pleas of guilty. The vast majority of these 
guilty pIea cases are processed under an Army procedure which 
allows a general court-martial convening authority to promise consid- 
eration in the form of an agreed sentence when requested by an accused 
who has determined that it wolild be in his interest to enter a plea of 
guilty. A majority of the Committee members have had personal 
experience with the operation of this procedure a t  times when they 
were convening authorities for general courts-martial and have found 
that the procedure is fair both to the individual and to the government. 
It promotes the ends of justice. From first-hand observation, the 
meticulous care of law officers to ascertain that pleas of gudty are 
voluntary and provident is impressive. 

All sonrces of information available to the Committee have been 
scrut,inized carefully for any indication that the procedures could be 
unfair to an accused. Commanders who are presently exercising 
general court-martial jurisdiction have no criticism on this point, al­
though one or two of them have personal objections to "making a deal 
with criminals". Judge advocates, including officers who are fre- 
quently assigned as military defense counsel, regard the procedures as 
fair. Military defense counsels were asked this speczc question: 
"Does the accused suffer any disadvantage from the procedures when 
negotiating a plea of guilty?" Eighty percent gave an unqualified 
11no" response. A number of others felt that there were some dis- 
advantages in having the agreement placed in the record of trial for 
the president of the court to see at  the time he authenticates the 
record. They suggested that the agreement be placed in the record 
only after authentication and just prior to forwarding the record for 
review. The objection could be overcome entirely by an adminis- 
trative change in the handling and assembly of records of trial, and 
we would see no objection to following the recommendation if The 
Judge Advocate General considered i t  advisable to give such instruc- 
tions. 

The Committee is convinced that the procedures allowing an agreed 
plea of guilty upon advice of counsel, as they are utilized in connection 



with Army general courts-martial, mutually benefit the accused and 
the government. The Committee recommends the continuation of 
this program as an important method of simplifying general court- 
martid trials. 

FINDINGS 
1. Trials by general courts-martial are slow and cumbersome. 
2. The interests of the government and the accused do not require 

trial of all cases by a court-martial consisting of a law officer and 
members. 

3. In  special situations, provision for trials before a law officer only 
would increase the flexibility of the general court-martial. 

4. The rule for mentaI responsibility (paragraph 120b, Manual for 
Courts-Martial, 1951) hampers medical experts in giving clear and 
definitive testimony. 

5. Army procedures permitting agreed pleas of guilty operate to 
the mutual benefit of the accused and the government. 

RECOMMENDATIONS 
1. That the Uniform Code of Military Justice be amended to permit 

a general court-martial to be convened without the presence of mem- 
bers for the purpose of settling legal questions in special sessions. 
(Tab B) 

2. That the Uniform Code of Military Just>ice be amended to make 
all identifia.ble problems of law matters for resolution by the law 
officer alone. (Tab B) 

3. That the Uniform Code of Military Justice be amended to permit 
a law officer alone to sit as a general court-martial under conditions 
specified in the statute. (Tab B) 

4. That paragraph 120b Manual for Courts-Martial, 1951, be 
amended to incorporate a rule of mental responsibility conforming 
with Section 4.01 of the American Law Institute's Model Penal Code 
(Tentative Draft No. 4, dated 25 April 1955). (Tab A) 

5. That no change be made in Army procedures allowing agreed 
pleas of guilty. 
Tab A-Proposed Change to Manual for Courts-Martial 
Tab B-Proposed Legislation 



PRESENT MANUAL PROVISION I PROPOSED CHANGE 

Paragraph 120b, Manual for Conrt,s- Paragraph 120b, Manual for Courts- 
Martial, 1951: Martial, 1951: 

lfb. Lack of mental responsibility.-If "b. Lack of mental responsibility.-If 
a reasonable doubt exists as to the men- a reasonable doubt exists as to  the men- 
tal responsibility of the accused for an tal responsibility of the accused for an 
offense charged, the accused cannot offense charged, the accused cannot 
be legally convicted of that offense be legally convicted of that offense 
(74a(3)). A person is not mentally re- (74a(3)). A person is not responsible for 
sponsible in a criminal sense for an of- criminal conduct if a t  the time of such 
fense unless he was, at the time, so far conduct as a result of mental disease or 
free from mental defect, disease, or de- defect he lacks substantial capacity 
rangement as to be able concerning the either to appreciate the criminalityof his 
particular act charged both to distin- conduct or to  conform his conduct to  the 
guish right from wrong and to  adhere to  requirements of law. The terms "men- 
the right. The phrase "mental defect, tal disease or defect" do not include an 
disease, or derangement" comprehends abnormality manifested only .by  re-
those irrational states of mind which are peated criminal or otherwise anti-social 
the result of deterioration, destruction, conduct. Although there need not be 
or malfunction of the mental, as distin- complete impairment of the accused's 
guished from the moral, faculties. To mental capacity in order to constitute 
constitute lack of mental responsibility lack of mental responsibility, there must 
the impairment must not only be the re- be substantial impairment. This degree 
sult of mental defect, disease, or de- of impairment cannot be identified with 
rangement but must also completely precision, other than to  say that ca­
deprive the accused of his ability to dis- pacity must be greatly impaired. The 
tinguish right from wrong or to adhere measurement of substantial impairment 
to the right as to the act charged. . Thus is determined by the court. The court 
a mere defect of character, will power, or weighs evidence on the issue of the ac- 
behavior, as manifested by one or more cused's capacity to  appreciate the crimi- 
offenses, ungovernable passion, or other- nality of his conduct or to  conform his 
wise, does not necessarily indicate in- conduct to the requirements of law. The 
sanity, even though it may demonstrate I foregoing does not in any way affect the 
a diminution or impairment in ability to rule concerning drunkenness as set forth 
adhere to the right in respect to the act in 154a(2)." 
charged. Similarly, mental disease, as Paragraph 121, Manual for Courts- 
such, does not always amount to mental Martial, 1951: 
irresponsibility. For example, if a per- The only change required in this para- 
son commits an assault under psychotic graph would be that of combining a and 
delusion with a view to  redressing or re- b to read as follows: 
venging some supposed injury to his Did the accused a t  the time of such 
reputation, he is nevertheless mentally conduct as the result of mental disease or 
responsible if he knew a t  the time that defect lack substantial capacity either 
the act was contrary to law, and if he to appreciate the criminality of his con- 
was not acting under an irresistible im- duct or to  conform his conduct to  the 
pulse. On the other hand, an accused is requirement of law? 
not responsible for a particular homicide The question "c" regarding mental 
if, as a result of mental disease, he had capacity would remain the same. 
an insane delusion that another person 
was in the act of attempting to  kill him 
and he thereupon killed the supposed at- 
tacker under the delusion that it was 
necessary to  kill the deceased to pre­
serve his own life." 
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 w
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ut

 
ch

an
ge
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n 

un
de

r 
su
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 l
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at
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 t

h
e 
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si
de

nt
 

su
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) 

of
 

th
e 

C
om

m
it

te
e 

A
m

en
d-

 
m

ay
 

pr
es

cr
ib

e,
 

ad
ju

dg
e 

an
y

 p
un

is
hm

en
t 

m
en

t.
 

n
o

t f
or

bi
dd

en
 b

y
 th

is
 c

ha
pt

er
 e

xc
ep

t d
ea

th
, 

di
sh

on
or

ab
le
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ba

d 
co

nd
uc

t 
di

sc
ha

rg
e,

 
di
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is

sa
l, 

co
nf

in
em

en
t 

fo
r 

m
or

e 
th

an
 s

ix
 

m
on

th
s,

 
ha

rd
 l

ab
or

 w
it

ho
ut

 
co

nf
in

em
en

t 
fo

r 
m

or
e 

th
an

 t
h

re
e 

m
on

th
s,

 f
or

fe
it

ur
e 

of
 

pa
y 

ex
ce

ed
in

g 
tw

o-
th

ir
ds

 p
ay

 p
er

 m
on

th
, 

or
 

fo
rf

ei
tu

re
 o

f 
p

ay
 

fo
r 

m
or

e 
th

an
 

si
x 

m
on

th
s.

 
(d

) 
G

en
er

al
 

co
ur

ts
-m

ar
ti

al
 

al
so

 
ha

ve
 

ju
ri

sd
ic

ti
on

 t
o

 t
ry

 a
n

y
 p

er
so

n 
w

ho
 b

y
 t

h
e 

la
w

 o
f 

w
ar

 i
s 

su
bj

ec
t 

to
 t

ri
al

 b
y 

a 
m

il
it

ar
y 

tr
ib

u
n

al
 a

n
d

 m
ay

 a
dj

ud
ge

 a
n

y
 p

un
is

hm
en

t 
pe

rm
it

te
d 

b
y

 t
h

e 
la

w
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f 
w

ar
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A
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V
*7

ho
 m

a
y 

co
nv

en
e 

ge
ne

ra
l 

T
h

e 
C

om
m

it
te

e 
ad

o
p

ts
 t

h
e 

D
O

D
 A

m
en

d-
 

co
ur

ts
-m

ar
ti

al
. 

co
ur

ts
-m

ar
ti

al
. 

m
en

t 
w

hi
ch

 w
ou

ld
 a

m
en

d 
su

bs
ec

ti
on

 (
b)

 o
f 

* 
* 

* 
* 

c 
* 

th
is

 a
rt

ic
le

 t
o

 p
ro

vi
de

 t
h

a
t 

if 
th

e 
co

nv
en

in
g 

(b
) 

If
 

an
y

 s
u

ch
 c

om
m

an
di

ng
 o

ff
ic

er
 

is
 

(b
) 

If
 a

n
y 

pe
rs

on
 d

es
cr

ib
ed

 i
n

 s
ub

se
ct

io
n 

au
th

o
ri

ty
 

(e
xc

ep
t 

th
e 

P
re

si
de

nt
) 

is
 

an
 

an
 a

cc
us

er
, 

th
e 

co
u

rt
 s

ha
ll

 b
e 

co
nv

en
ed

 b
y

 
(a

) e
xc

ep
t 

th
e 

P
re

si
de

nt
 o

f 
th

e 
U

ni
te

d 
St

at
es

, 
ac

cu
se

r,
 

th
e 

co
ur

t 
m

u
st

 
be

 
co

nv
en

ed
 

by
 



su
pe

ri
or

 c
om

pe
te

nt
 a

u
th

o
ri

ty
, 

an
d

 m
ay

 i
n

 
an

y
 c

as
e 

be
 c

on
ve

ne
d 

by
 s

uc
h 

au
th

o
ri

ty
 if

 
co

ns
id

er
ed

 d
es

ir
ab

le
 b

y 
hi

m
. 
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le
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W
h

o
 m

a
y 

se
rv

e 
o

n
 c

ou
rt

s-
 

m
ar

ti
al

 
(a

) 
A

ny
 

co
m

m
is

si
on

ed
 o

ff
ic

er
 

on
 a

ct
iv

e 
d

u
ty

 i
s 

el
ig

ib
le

 t
o

 s
er

ve
 o

n 
al

l 
co

ur
ts

-m
ar

ti
al

 
fo

r 
th

e 
tr

ia
l 

of
 a

n
y

 p
er

so
n 

w
ho

 m
ay

 l
aw

fu
ll

y 
be

 b
ro

u
g

h
t 

be
fo

re
 s

uc
h 

co
u

rt
s 

fo
r 

tr
ia

l.
 

(b
) 

A
ny

 w
ar

ra
n

t 
of

fi
ce

r 
on

 a
ct

iv
e 

d
u

ty
 

is
 e

li
gi

bl
e 

to
 s

er
ve

 o
n 

ge
ne

ra
l 

an
d

 s
pe

ci
al

 
co

u
rt

s-
m

ar
ti

al
 f

o
r 

th
e 

tr
ia

l 
of

 
an

y
 p

er
so

n,
 

o
th

er
 t

h
an

 a
 c

om
m

is
si

on
ed

 o
ff

ic
er

, w
ho

 m
ay

 
la

w
fu

ll
y 

be
 b

ro
u

g
h

t 
be

fo
re

 s
uc

h 
co

ur
ts

 f
or

 
tr

ia
l.

 
(c

) 
(1

) 
A

ny
 e

nl
is

te
d 

m
em

be
r 

of
 a

n
 a

rm
ed

 
fo

rc
e 

on
 a

ct
iv

e 
d

u
ty

 w
ho

 i
s 

n
o

t 
a 

m
em

be
r 

of
 

th
e 

sa
m

e 
u

n
it

 a
s 

th
e 

ac
cu

se
d 

is
 e

li
gi

bl
e 

to
 

se
rv

e 
on

 g
en

er
al

 a
n

d
 s

pe
ci

al
 c

ou
rt

s-
m

ar
ti

al
 

fo
r 

th
e 

tr
ia

l 
of

 
an

y
 e

nl
is

te
d 

m
em

be
r 

of
 

an
 

ar
m

ed
 f

or
ce

 w
ho

 m
ay

 l
aw

fu
ll

y 
be

 b
ro

u
g

h
t 

be
fo

re
 

su
ch

 
co

u
rt

s 
fo

r 
tr

ia
l,

 b
u

t 
h

e 
sh

al
l 

se
rv

e 
as

 a
 m

em
be

r 
of

 a
 c

o
u

rt
 o

nl
y 

if
, 

be
fo

re
 

th
e 

co
nv

en
in

g 
of

 
th

e 
co

u
rt

, 
th

e 
ac

cu
se

d 
pe

rs
on

al
ly

 
h

as
 

re
qu

es
te

d 
in

 
w

ri
ti

ng
 

th
a

t 
en

li
st

ed
 m

em
be

rs
 s

er
ve

 o
n 

it
. 

A
ft

er
 s

uc
h 

a 

is
 a

n
 a

cc
us

er
, 

th
e 

co
u

rt
 m

us
t 

be
 c

on
ve

ne
d 

b
y

 a
 c

om
pe

te
nt

 a
ut

ho
ri

ty
 n

ot
 s

ub
or

di
na

te
 i

n
 1 

I 	 c
om

m
an

d 
or

 g
ra

de
 t

o 
th

e 
ac

cu
se

r,
 a

n
d

 m
ay

 
I 

in
 

an
y

 
ca

se
 b

e 
co

nv
en

ed
 

b
y

 
a 

su
pe

ri
or

 
co

m
pe

te
nt

 a
ut

ho
ri

ty
. 
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A

rt
ic

le
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5.
 W

h
o

 m
a

y 
se

rv
e 

o
n

 c
ou

rt
s-

m
ar

ti
al

 
(a

) 
A

ny
 c

om
m

is
si

on
ed

 o
ff

ic
er

 o
n 

ac
ti

ve
 

d
u

ty
 i

s 
el

ig
ib

le
 t

o
 s

er
ve

 o
n 

a 
ge

ne
ra

l 
co

u
rt

- 
m

ar
ti

al
 f

or
 th

e 
tr

ia
l 

of
 a

n
y

 p
er

so
n 

w
ho

 m
ay

 
la

w
fu

ll
y 

be
 b

ro
u

g
h

t 
be

fo
re

 s
uc

h 
co

u
rt

 f
or

 
tr

ia
l.

 
H

ow
ev

er
, 

to
 b

e 
el

ig
ib

le
 f

or
 a

p
p

o
in

t-
 

m
en

t 
as

 a
 g

en
er

al
 c

ou
rt

-m
ar

ti
al

, 
in

 a
cc

or
d-

 
an

ce
 w

it
h

 s
ub

se
ct

io
n 

81
6(

b)
, 

of
 

th
is

 t
it

le
 

(A
rt

ic
le

 1
6

(b
))

, t
h

e 
of

fi
ce

r 
m

u
st

 h
av

e 
th

e 
qu

al
if

ic
at

io
ns

 s
pe

ci
fi

ed
 f

o
r 

a 
la

w
 o

ff
ic

er
 i

n
 

se
ct

io
n 

82
6(

a)
 o

f 
th

is
 t

it
le

 (
A

rt
ic

le
 2

6(
a)

) 
an

d
 m

u
st

 b
e 

ce
rt

if
ie

d 
b

y
 t

h
e 

Ju
d

g
e 

A
dv

o-
 

ca
te

 G
en

er
al

 o
f 

th
e 

ar
m

ed
 f

or
ce

 o
f 

w
hi

ch
 

h
e 

is
 a

 m
em

be
r 

in
 a

cc
or

da
nc

e 
w

it
h 

su
bs

ec
- 

ti
o

n
 8

16
(b

) 
of

 t
h

is
 t

it
le

 (
A

rt
ic

le
 1

6
(b

))
. 

(b
) 

A
ny

 w
ar

ra
n

t 
of

fi
ce

r 
on

 a
ct

iv
e 

d
u

ty
 

is
 e

li
gi

bl
e 

to
 s

er
ve

 o
n 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

- 
ti

al
 f

or
 t

h
e 

tr
ia

l 
of

 a
n

y
 p

er
so

n,
 o

th
er

 t
h

an
 a

 
co

m
m

is
si

on
ed

 o
ff

ic
er

, w
ho

 m
ay

 l
aw

fu
ll

y 
b

e 
b

ro
u

g
h

t 
be

fo
re

 s
uc

h 
co

u
rt

 f
o

r 
tr

ia
l.

 
(c

) 
(1

) 
A

ny
 

en
li

st
ed

 
m

em
be

r 
of

 
an

 
ar

m
ed

 f
or

ce
 o

n 
ac

ti
ve

 d
u

ty
 w

ho
 i

s 
n

o
t 

a 

(T
E

N
T

A
T

IV
E

 D
R

A
FT

)-
C

on
tin

ue
d 

co
m

p
et

en
t 

au
th

o
ri

ty
 

n
o

t 
su

b
o

rd
in

at
e 

in
 

co
m

m
an

d 
or

 g
ra

de
 t

o
 t

h
e 

ac
cu

se
r.

 

T
h

e 
on

ly
 c

ha
ng

es
 m

ad
e 

b
y

 t
h

e 
C

jo
m

m
it-

 
te

e 
A

m
en

dm
en

t 
ar

e 
th

e 
re

fe
re

nc
e 

to
 a

 s
in

gl
e-

of
fi

ce
r 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 

in
 s

u
l~

se
ct

io
n

 
(a

),
 a

n
d

 t
h

e 
de

le
ti

on
 o

f 
re

fe
re

nc
es

 t
o

 s
pe

ci
al

 
co

ur
ts

-m
ar

ti
al

 
fo

rm
er

ly
 

fo
un

d 
in

 
su

bs
ec

­
ti

o
n

s 
(b

),
 (

c)
 (

I)
, a

n
d

 (
d)

 (
2)

. 
T

h
e 

D
O

D
 

A
m

en
dm

en
ts

 
w

ou
ld

 
pr

ov
id

e 
th

a
t 

an
 o

ff
ic

er
 a

p
p

o
in

te
d

 a
s 

a 
si

ng
le

-o
ff

ic
er

 
sp

ec
ia

l 
co

u
rt

-m
ar

ti
al

 m
u

st
 

b
e 

ce
rt

if
ie

d 
as

 
qu

al
if

ie
d 

fo
r 

su
ch

 d
u

ty
 b

y
 a

n
 a

p
p

ro
p

ri
at

e 
Ju

d
g

e 
A

dv
oc

at
e 

G
en

er
al

. 
In

 v
ie

w
 o

f 
th

e 
el

im
in

at
io

n 
of

 t
h

e 
sp

ec
ia

l 
co

u
rt

-m
ar

ti
al

 t
h

is
 

am
en

d
m

en
t 

is
 n

o
t 

ad
o

p
te

d
, 

al
th

o
u

g
h

 
it

s 
pu

rp
os

e,
 a

s 
re

la
te

d 
to

 a
 s

in
gl

e-
of

fi
ce

r 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

, 
is

 a
cc

om
pl

is
he

d 
in

 s
u

l~
se

ct
io

n
 

(a
) 

of
 

th
e 

C
om

m
it

te
e 

A
m

en
dm

en
t 

of
 

A
r­

ti
cl

e 
25

. 

'R
ef

er
en

ce
s 

in
 th

e 
se

ct
io

na
l a

na
ly

si
s 

to
 th

e 
D

ep
ar

tm
en

t o
f D

ef
en

se
 (

D
O

D
) 

A
m

en
dm

en
ts

 m
ea

ns
 th

e 
am

en
dm

en
ts

 o
f 

T
it

le
 1

0,
 U

ni
te

d 
S

ta
te

s 
C

od
e,

 a
s 

co
nt

ai
ne

d 
in

 J
3.

R
. 3

38
7,

 
86

th
 C

on
m

es
s,

 1
st

 S
es

si
on

. 



C
O

M
P

A
R

A
T
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E

 
T

A
B

L
E

 
O

F
 

P
R

E
S

E
N

T
 

A
R

T
IC

L
E

S
 

O
F

 
U

N
IF

O
R

M
 

C
O

D
E

 
O

F
 

M
IL

IT
A

R
Y

 
JU

S
T

IC
E

, 
C

O
M

M
IT

T
E

E
 

A
M

E
N

D
M

E
N

T
S

, 
S

E
C

T
IO

N
A

L
 A

N
A

L
Y

S
IS

*-
C

on
ti

nu
ed

 

U
ni

fo
rm

 C
od

e 
of 

M
il

it
ar

y 
Ju

st
ic

e 

re
qu

es
t,

 t
h

e 
ac

cu
se

d 
m

ay
 n

o
t 

be
 t

ri
ed

 b
y 

a 
ge

ne
ra

l 
or

 s
pe

ci
al

 c
ou

rt
-m

ar
ti

al
 t

h
e 

m
em

­
be

rs
hi

p 
of

 
w

hi
ch

 d
oe

s 
no

t 
in

cl
ud

e 
en

li
st

ed
 

m
em

be
rs

 i
n 

a 
nu

m
be

r 
co

m
pr

is
in

g 
a

t 
le

as
t 

on
e-

th
ir

d 
of

 
th

e 
to

ta
l 

m
em

be
rs

hi
p 

of
 

th
e 

co
ur

t,
 u

nl
es

s 
el

ig
ib

le
 e

nl
is

te
d 

m
em

be
rs

 c
an

- 
no

t 
be

 o
bt

ai
ne

d 
on

 a
cc

ou
nt

 o
f 

ph
ys

ic
al

 c
on

- 
di

ti
on

s 
or

 m
il

it
ar

y 
ex

ig
en

ci
es

. 
If 

su
ch

 m
em

- 
be

rs
 c

an
no

t 
be

 o
bt

ai
ne

d,
 t

h
e 

co
ur

t 
m

ay
 b

e 
co

nv
en

ed
 a

n
d

 t
h

e 
tr

ia
l 

he
ld

 w
it

ho
ut

 t
he

m
, 

b
u

t 
th

e 
co

nv
en

in
g 

au
th

o
ri

ty
 s

ha
ll

 m
ak

e 
a 

de
ta

il
ed

 w
ri

tt
en

 s
ta

te
m

en
t,

 t
o

 b
e 

ap
pe

nd
ed

 
to

 th
e 

re
co

rd
, 

st
at

in
g

 w
hy

 t
h

ey
 c

ou
ld

 n
ot

 b
e 

ob
ta

in
ed

. 
(2

) 
In

 t
h

is
 

ar
ti

cl
e,

 
th

e 
w

or
d 

"u
ni

t"
 

m
ea

ns
 a

n
y

 r
eg

ul
ar

ly
 o

rg
an

iz
ed

 b
od

y 
as

 d
e-

 
fi

ne
d 

by
 t

h
e 

S
ec

re
ta

ry
 c

on
ce

rn
ed

, 
b

u
t 

in
 n

o 
ca

se
 m

ay
 i

t 
be

 a
 b

od
y 

la
rg

er
 t

h
an

 a
 c

om
- 

pa
ny

, 
sq

ua
dr

on
, 

sh
ip

's
 c

re
w

, 
or

 b
od

y 
co

r­
re

sp
on

di
ng

 t
o

 o
ne

 o
f 

th
em

. 
(d

) 
(1

) 
W

he
n 

it
 c

an
 b

e 
av

oi
de

d,
 n

o 
m

em
- 

be
r 

of
 

an
 a

rm
ed

 f
or

ce
 m

ay
 b

e 
tr

ie
d 

by
 

a 
co

ur
t-

m
ar

ti
al

 
an

y 
m

em
be

r 
of

 
w

hi
ch

 
is

 
ju

ni
or

 t
o

 h
im

 i
n 

ra
nk

 o
r 

gr
ad

e.
 

(2
) 

W
he

n 
co

nv
en

in
g 

a 
co

ur
t-

m
ar

ti
al

, 
th

e 
co

nv
en

in
g 

au
th

or
it

y 
sh

al
l 

de
ta

il
 

as
 

C
om

m
it

te
e 

am
en

dm
en

ts
 

S
ec

ti
on

al
an

al
ys

is
 

m
em

be
r 

of
 t

h
e 

sa
m

e 
u

n
it

 a
s 

th
e 

ac
cu

se
d 

is
 

el
ig

ib
le

 t
o

 s
er

ve
 o

n 
a 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 

fo
r 

th
e 

tr
ia

l 
of

 
an

y 
en

li
st

ed
 m

em
be

r 
of

 
an

 
ar

m
ed

 f
or

ce
 w

ho
 m

ay
 l

aw
fu

ll
y 

be
 b

ro
ug

ht
 

be
fo

re
 s

uc
h 

co
ur

t 
fo

r 
tr

ia
l,

 b
u

t 
he

 s
ha

ll
 

se
rv

e 
as

 a
 m

em
be

r 
of

 a
 c

ou
rt

 o
nl

y 
if

, b
ef

or
e 

th
e 

co
nv

en
in

g 
of

 
th

e 
co

ur
t,

 
th

e 
ac

cu
se

d 
pe

rs
on

al
ly

 
h

as
 r

eq
ue

st
ed

 
in

 w
ri

ti
ng

 t
h

a
t 

en
li

st
ed

 m
em

be
rs

 s
er

ve
 o

n 
it

. 
A

ft
er

 s
uc

h 
a 

re
qu

es
t,

 t
h

e 
ac

cu
se

d 
m

ay
 n

ot
 b

e 
tr

ie
d 

by
 a

 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 
th

e 
m

em
be

rs
hi

p 
of

 
w

hi
ch

 d
oe

s 
no

t 
in

cl
ud

e 
en

li
st

ed
 m

em
be

rs
 i

n 
a 

nu
m

be
r 

co
m

pr
is

in
g 

a
t 

le
as

t 
on

e-
th

ir
d 

of
 

th
e 

to
ta

l 
m

em
be

rs
hi

p 
of

 t
h

e 
co

ur
t,

 u
nl

es
s 

el
ig

ib
le

 e
nl

is
te

d 
m

em
be

rs
 

ca
nn

ot
 

be
 

ob
- 

ta
in

ed
 o

n 
ac

co
un

t 
of

 p
hy

si
ca

l 
co

nd
it

io
ns

 o
r 

m
il

it
ar

y 
ex

ig
en

ci
es

. 
If

 s
uc

h 
m

em
be

rs
 c

an
- 

n
o

t 
be

 o
bt

ai
ne

d,
 t

h
e 

co
ur

t 
m

ay
 b

e 
co

n­
ve

ne
d 

an
d 

th
e 

tr
ia

l 
he

ld
 w

it
ho

ut
 t

he
m

, b
u

t 
th

e 
co

nv
en

in
g 

au
th

o
ri

ty
 s

ha
ll

 m
ak

e 
a 

de
- 

ta
il

ed
 w

ri
tt

en
 s

ta
te

m
en

t,
 t

o
 b

e 
ap

pe
nd

ed
 

to
 t

h
e 

re
co

rd
, 

st
at

in
g

 w
hy

 t
h

ey
 c

ou
ld

 n
ot

 
be

 o
bt

ai
ne

d.
 

(2
) 

In
 t

h
is

 a
rt

ic
le

, 
th

e 
w

or
d 

"u
ni

t"
 

m
ea

ns
 a

n
y

 r
eg

ul
ar

ly
 o

rg
an

iz
ed

 b
od

y 
as

 d
e-

 
fi

ne
d 

by
 t

h
e 

S
ec

re
ta

ry
 c

on
ce

rn
ed

, b
u

t 
in

 n
o 



m
em

be
rs

 
th

er
eo

f 
su

ch
 

m
em

be
rs

 
of

 
th

e 
ar

m
ed

 f
or

ce
s 

as
, 

in
 h

is
 

op
in

io
n,

 
ar

e 
be

st
 

qu
al

il
ie

d 
fo

r 
th

e 
d

u
ty

 b
y

 r
ea

so
n 

of
 a

ge
, e

du
- 

ca
ti

on
, 

tr
ai

ni
ng

, 
ex

pe
ri

en
ce

, 
le

n
g

th
 o

f 
se

rv
- 

ic
e,

 a
n

d
 j

ud
ic

ia
l 

te
m

p
er

am
en

t.
 

N
o 

m
em

­
be

r 
of

 a
n

 a
rm

ed
 f

or
ce

 i
s 

el
ig

ib
le

 t
o

 s
er

ve
 a

s 
a 

m
em

be
r 

of
 a

 g
en

er
al

 o
r 

sp
ec

ia
l 

co
ur

t-
m

ar
- 

ti
al

 w
he

n 
he

 i
s 

th
e 

ac
cu

se
r 

or
 a

 w
it

ne
ss

 f
or

 
th

e 
pr

os
ec

ut
io

n 
or

 
h

as
 

ac
te

d
 

as
 

in
ve

st
i­

g
at

in
g

 o
ff

ic
er

 o
r 

as
 c

ou
ns

el
 i

n
 t

h
e 

sa
m

e 
ca

se
. 

$ 
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6.
 A

rt
ic

le
 

26
. 

L
aw

 
oj

ic
er

 
of 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

tia
l 

(a
) 

T
h

e 
au

th
o

ri
ty

 
co

nv
en

in
g 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 
sh

al
l 

de
ta

il
 

as
 

la
w

 
of

fi
ce

r 
th

er
eo

f 
a 

co
m

m
is

si
on

ed
 

of
fi

ce
r 

w
ho

 
is

 
a 

m
em

be
r 

of
 

th
e 

b
ar

 o
f 

a 
F

ed
er

al
 c

ou
rt

 o
r 

of
 

th
e 

hi
gh

es
t 

co
u

rt
 

of
 

a 
S

ta
te

 a
n

d
 w

ho
 i

s 
ce

rt
if

ie
d 

to
 b

e 
qu

al
if

ie
d 

fo
r 

su
ch

 d
u

ty
 b

y
 

ca
se

 m
ay

 i
t 

be
 a

 b
od

y 
la

rg
er

 t
h

an
 a

 c
om

- 
p

an
y

, 
sq

ua
dr

on
, 

sh
ip

's
 c

re
w

, 
or

 b
od

y 
co

r-
 

re
sp

on
di

ng
 t

o
 o

ne
 o

f 
th

em
. 

(d
) 

(I
) 

W
he

n 
it

 
ca

n 
be

 
av

oi
de

d,
 

no
 

m
em

be
r 

of
 a

n
 a

rm
ed

 f
or

ce
 m

ay
 b

e 
tr

ie
d

 b
y 

a 
co

ur
t-

m
ar

ti
al

 
an

y
 m

em
be

r 
of

 
w

hi
ch

 i
s 

ju
ni

or
 t

o
 h

im
 i

n
 r

an
k

 o
r 

gr
ad

e.
 

(2
) 

W
he

n 
co

nv
en

in
g 

a 
co

ur
t-

m
ar

ti
al

, 
th

e 
co

nv
en

in
g 

au
th

o
ri

ty
 

sh
al

l 
de

ta
il

 
as

 
m

em
be

rs
 

th
er

eo
f 

su
ch

 
m

em
be

rs
 

of
 

th
e 

ar
m

ed
 f

or
ce

s 
as

, 
in

 h
is

 o
pi

ni
on

, 
ar

e 
be

st
 

qu
al

if
ie

d 
fo

r 
th

e 
d

u
ty

 b
y

 r
ea

so
n 

of
 

ag
e,

 
ed

uc
at

io
n,

 t
ra

in
in

g,
 

ex
pe

ri
en

ce
, 

le
ng

th
 o

f 
se

rv
ic

e,
 a

n
d

 j
ud

ic
ia

l 
te

m
p

er
am

en
t.

 
N

o 
m

em
be

r 
of

 
an

 a
rm

ed
 f

or
ce

 i
s 

el
ig

ib
le

 t
o

 
se

rv
e 

as
 a

 m
em

be
r 

of
 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

- 
ti

al
 w

he
n 

h
e 

is
 t

h
e 

ac
cu

se
r 

or
 a

 w
it

ne
ss

 f
o

r 
th

e 
pr

os
ec

ut
io

n 
or

 h
as

 a
ct

ed
 

as
 i

nv
es

ti
- 

ga
ti

ng
 

of
fi

ce
r 

or
 

as
 c

ou
ns

el
 i

n
 t

h
e 

sa
m

e 
ca

se
. 

$
8

2
6

. 
A

rt
ic

le
 

26
. 

L
aw

 o
ji

ce
r 

of
 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

. 
A

dd
: 

(c
) 

T
h

e 
la

w
 

of
fi

ce
r 

ap
po

in
te

d 
as

 
a 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 u

nd
er

 t
h

e 
pr

ov
is

io
ns

 
su

bs
ec

ti
on

 
81

6(
b)

 
of

 
th

is
 

ti
tl

e 
(a

rt
ic

le
 

1
6

(b
))

 sh
al

l 
de

te
rm

in
e 

al
l 

qu
es

ti
on

s 
of

 l
aw

 
an

d
 f

ac
t 

ar
is

in
g 

du
ri

ng
 t

h
e 

tr
ia

l,
 a

n
d

 if
 t

h
e 

A
rt

ic
le

 2
6,

 U
C

M
J,

 i
s 

am
en

de
d 

b
y

 a
d

d
in

g
 

su
bs

ec
ti

on
 (

c)
 w

hi
ch

 p
ro

vi
de

s 
fo

r 
th

e 
d

u
ti

es
 

of
 a

 l
aw

 o
ff

ic
er

 a
p

p
o

in
te

d
 a

s 
a 

si
ng

le
-o

ff
ic

er
 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 a

s 
au

th
or

iz
ed

 i
ll

 s
ub

- 
se

ct
io

n 
81

6(
b)

 (
A

rt
ic

le
 1

6
(b

))
. 

(T
E

N
T

A
T

IV
E

 D
R

A
F

T
 )-

-C
on

tin
ue

d 
'R

ef
er

en
ce

s 
in

 t
he

 s
ec

ti
on

al
 a

na
ly

si
s t

o 
th

e 
D

ep
ar

tm
en

t 
of

 D
ef

en
se

 (D
O

D
) 

A
m

en
dm

en
ts

 m
ea

ns
 t

he
 a

m
en

dm
en

ts
 o

f 
T

it
le

 1
0,

 U
ni

te
d 

St
at

es
 C

od
e,

 a
s 

co
nt

ai
ne

d 
in
 H

.R
. 

33
87

, 
86

th
 C

on
gr

es
s,

 1
st

 S
es

si
on

. 



C
O

M
P

A
R

A
T

IV
E

 
T

A
B

L
E

 
O

F
 

P
R

E
S

E
N

T
 

A
R

T
IC

L
E

S
 

O
F

 
U

N
IF

O
R

M
 

C
O

D
E

 
O

F
 

M
IL

IT
A

R
Y

 
JU

S
T

IC
E

, 
C

O
M

M
IT

T
E

E
 

A
M

E
N

D
M

E
N

T
S

, 
S

E
C

T
IO

N
A

L
 A

N
A

L
Y

 S
IS

*-
C

on
ti

nu
ed

 

U
ni

fo
rm

 C
od

e 
of

 M
il

it
ar

y 
Ju

st
ic

e 

th
e 

Ju
dg

e 
A

dv
oc

at
e 

G
en

er
al

 o
f 

th
e 

ar
m

ed
 

fo
rc

e 
of

 w
hi

ch
 h

e 
is

 a
 m

em
be

r.
 

N
o 

pe
rs

on
 

is
 e

li
gi

bl
e 

to
 a

ct
 a

s 
la

w
 o

ff
ic

er
 i

n
 a

 c
as

e 
if

 h
e 

is
 t

h
e 

ac
cu

se
r 

or
 a

 w
it

ne
ss

 f
or

 t
h

e 
pr

os
ec

u-
 

ti
on

 o
r 

ha
s 

ac
te

d 
as

 i
nv

es
ti

ga
ti

ng
 o

ff
ic

er
 o

r 
as

 c
ou

ns
el

 i
n 

th
e 

sa
m

e 
ca

se
. 

(b
) 

T
he

 l
aw

 o
ff

ic
er

 m
ay

 n
ot

 c
on

su
lt

 w
it

h 
th

e 
m

em
be

rs
 o

f 
th

e 
co

ur
t,

 o
th

er
 t

h
an

 o
n

 th
e 

fo
rm

 o
f 

th
e 

fi
nd

in
gs

 a
s 

pr
ov

id
ed

 i
n

 s
ec

ti
on

 
83

9 
of

 
th

is
 t

it
le

 (
ar

ti
cl

e 
39

),
 e

xc
ep

t 
in

 t
h

e 
pr

es
en

ce
 o

f 
th

e 
ac

cu
se

d,
 t

ri
al

 c
ou

ns
el

, 
an

d
 

de
fe

ns
e 

co
un

se
l, 

no
r 

m
ay

 h
e 

vo
te

 w
it

h 
th

e 
m

em
be

rs
 o

f 
th

e 
co

ur
t.

 
5 8

29
. 

A
rt

ic
le

 
29

. 
A

bs
en

t 
an

d 
ad

di
ti

on
al

 
m

em
be

rs
 

(a
) 

N
o 

m
em

be
r 

of
 

a 
ge

ne
ra

l 
or

 s
pe

ci
al

 
co

ur
t-

m
ar

ti
al

 
m

ay
 

be
 

ab
se

nt
 

or
 

ex
cu

se
d 

af
te

r 
th

e 
ac

cu
se

d 
ha

s 
be

en
 a

rr
ai

gn
ed

 e
xc

ep
t 

fo
r 

ph
ys

ic
al

 
di

sa
bi

li
ty

 o
r 

as
 a

 r
es

ul
t 

of
 

a 
ch

al
le

ng
e 

or
 

by
 

or
de

r 
of

 
th

e 
co

nv
en

in
g 

au
th

o
ri

ty
 f

or
 g

oo
d 

ca
us

e.
 

(b
) 

W
he

ne
ve

r 
a 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 i

s 
re

du
ce

d 
be

lo
w

 f
iv

e 
m

em
be

rs
, 

th
e 

tr
ia

l 
m

ay
 

n
o

t 
pr

oc
ee

d 
uh

le
ss

 t
h

e 
co

nv
en

in
g 

au
th

o
ri

ty
 

de
ta

il
s 

ne
w

 m
em

be
rs

 s
uf

fi
ci

en
t i

n
 n

um
be

r 
to

 
pr

ov
id

e 
n

o
t 

le
ss

 t
h

an
 f

iv
e 

m
em

be
rs

. 
W

he
n 

C
om

m
it

te
e 

am
en

dm
en

ts
 

ac
cu

se
d 

is
 c

on
vi

ct
ed

, 
ad

ju
dg

e 
an

 a
pp

ro
pr

i-
 

at
e 

se
nt

en
ce

. 
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9.
 

A
rt

ic
le

 
29

. 
A

bs
en

t 
an

d 
ad

di
ti

on
al

 
m

em
be

rs
 

(a
) 

N
o 

m
em

be
r 

of
 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 
m

ay
 

be
 

ab
se

nt
 

or
 e

xc
us

ed
 a

ft
er

 
th

e 
ac

cu
se

d 
ha

s 
be

en
 

ar
ra

ig
ne

d 
ex

ce
pt

 
fo

r 
ph

ys
ic

al
 d

is
ab

il
it

y 
or

 a
s 

a 
re

su
lt

 o
f 

a 
ch

al
le

ng
e 

or
 

by
 

or
de

r 
of

 
th

e 
co

nv
en

in
g 

au
th

o
ri

ty
 f

or
 g

oo
d 

ca
us

e.
 

(b
) 

W
he

ne
ve

r 
a 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 

co
ns

ti
tu

te
d 

in
 a

cc
or

da
nc

e 
w

it
h 

su
bs

ec
ti

on
 

81
6(

a)
 

of
 

th
is

 t
it

le
 

(a
rt

ic
le

 
16

(a
))

 i
s 

re
- 

du
ce

d 
be

lo
w

 f
iv

e 
m

em
be

rs
, 

th
e 

tr
ia

l 
m

ay
 

no
t 

pr
oc

ee
d 

un
le

ss
 t

h
e 

co
nv

en
in

g 
au

th
o

ri
ty

 

S
ec

ti
on

al
 a

na
ly

si
s 

T
he

 C
om

m
it

te
e 

A
m

en
dm

en
t 

is
 t

h
e 

sa
m

e 
as

 A
rt

ic
le

 2
9,

 
U

C
M

J,
 w

it
h 

th
e 

ex
ce

pt
io

n 
th

at
 t

h
e 

re
fe

re
nc

e 
to

 s
pe

ci
al

 c
ou

rt
s-

m
ar

ti
al

 
in

 s
ub

se
ct

io
n 

(a
),

 a
n

d
 s

ub
se

ct
io

n 
(c

) 
in

 i
ts

 
en

ti
re

ty
 h

av
e 

be
en

 
de

le
te

d.
 

In
 a

dd
it

io
n,

 
ap

pr
op

ri
at

e 
la

ng
ua

ge
 

h
as

 
be

en
 

ad
de

d 
to

 
su

bs
ec

ti
on

s 
(b

) 
an

d
 (

c)
 t

o
 c

le
ar

ly
 i

nd
ic

at
e 

th
e 

ap
pl

ic
ab

il
it

y 
of

 
su

bs
ec

ti
on

 
(a

) 
to

 t
h

e 
ge

ne
ra

l 
co

ur
ts

-m
ar

ti
al

 
co

m
po

se
d 

as
 

pr
o­

vi
de

d 
in

 
th

e 
C

om
m

it
te

e 
A

m
en

dm
en

t 
of

 
A

rt
ic

le
 1

6 
(a

) 
an

d
 (

b)
. 



th
e 

ne
w

 m
em

be
rs

 h
av

e 
be

en
 s

w
or

n,
 t

h
e 

tr
ia

l 
m

ay
 p

ro
ce

ed
 a

ft
er

 t
h

e 
re

co
rd

ed
 t

es
ti

m
on

y 
of

 
ea

ch
 

w
it

ne
ss

 
pr

ev
io

us
ly

 
ex

am
in

ed
 

h
as

 
be

en
 r

ea
d

 t
o

 th
e 

co
u

rt
 i

n
 t

h
e 

pr
es

en
ce

 o
f 

th
e 

la
w

 o
ff

ic
er

, t
h

e 
ac

cu
se

d,
 a

n
d

 c
ou

ns
el

. 
(c

) 
W

he
ne

ve
r 

a 
sp

ec
ia

l 
co

ur
t-

m
ar

ti
al

 
is

 
re

du
ce

d 
be

lo
w

 t
h

re
e 

m
em

be
rs

, t
h

e 
tr

ia
l 

m
ay

 
n

o
t 

pr
oc

ee
d 

un
le

ss
 t

h
e 

co
nv

en
in

g 
au

th
o

ri
ty

 
de

ta
il

s 
ne

w
 m

em
be

rs
 s

uf
fi

ci
en

t 
in

 n
um

be
r 

to
 p

ro
vi

de
 

n
o

t 
le

ss
 t

h
an

 t
h

re
e 

m
em

be
rs

. 
W

he
n 

th
e 

ne
w

 m
em

be
rs

 h
av

e 
be

en
 s

w
or

n,
 

th
e 

tr
ia

l 
sh

al
l p

ro
ce

ed
 a

s 
if 

no
 e

vi
de

nc
e 

h
ad

 
pr

ev
io

us
ly

 
be

en
 

in
tr

o
d

u
ce

d
, 

un
le

ss
 

a 
ve

r­
b

at
im

 r
ec

or
d 

of
 

th
e 

te
st

im
o

n
y

 o
f 

pr
ev

io
us

ly
 

ex
am

in
ed

 w
it

ne
ss

es
 o

r 
a 

st
ip

u
la

ti
o

n
 t

he
re

of
 

F
 

is
 r

ea
d

 t
o

 t
h

e 
co

u
rt

 i
n

 t
h

e 
pr

es
en

ce
 o

f 
th

e 
tw
 

 

P
 

ac
cu

se
d 

an
d

 c
ou

ns
el

. 

§ 
83

9.
 A

rt
ic

le
 3

9
. 

Se
ss

io
ns

 
W

he
n 

a 
ge

ne
ra

l 
or

 s
pe

ci
al

 c
o

u
rt

-m
ar

ti
al

 
de

li
be

ra
te

s 
or

 v
ot

es
, o

nl
y 

th
e 

m
em

be
rs

 o
f 

th
e 

co
u

rt
 

m
ay

 
b

e 
pr

es
en

t.
 

A
ft

er
 

a 
ge

ne
ra

l 
co

u
rt

-m
ar

ti
al

 h
as

 f
in

al
ly

 v
o

te
d

 o
n 

th
e 

fi
nd

- 
in

gs
, 

th
e 

co
ur

t 
m

ay
 r

eq
u

es
t 

th
e 

la
w

 o
ff

ic
er

 

de
ta

il
s 

ne
w

 m
em

be
rs

 s
uf

fi
ci

en
t 

in
 n

um
be

r 
to

 p
ro

vi
de

 
n

o
t 

le
ss

 t
h

an
 f

iv
e 

m
em

be
rs

. 
W

he
n 

th
e 

ne
w

 m
em

be
rs

 h
av

e 
be

en
 s

w
or

n,
 

th
e 

tr
ia

l 
m

ay
 p

ro
ce

ed
 a

ft
er

 t
h

e 
re

co
rd

ed
 

te
st

im
o

n
y

 
of

 
ea

ch
 

w
it

ne
ss

 
pr

ev
io

us
ly

 
ex

am
in

ed
 h

as
 b

ee
n 

re
ad

 t
o

 t
h

e 
co

u
rt

 i
n 

th
e 

pr
es

en
ce

 
of

 
th

e 
la

w
 

of
fi

ce
r,

 t
h

e 
ac

cu
se

d,
 

an
d

 c
ou

ns
el

. 
(c

) 
W

he
ne

ve
r 

a 
ge

ne
ra

l 
co

u
rt

-m
ar

ti
al

 
co

n
st

it
u

te
d

 i
n

 a
cc

or
da

nc
e 

w
it

h
 s

ub
se

ct
io

n 
81

6(
b)

 o
f 

th
is

 t
it

le
 (

ar
ti

cl
e 

1
6

(b
))

 is
 u

na
bl

e 
be

ca
us

e 
of

 
on

e 
of

 
th

e 
re

as
on

s 
in

 
su

b­
se

ct
io

n 
(a

) 
to

 p
ro

ce
ed

 w
it

h
 t

h
e 

tr
ia

l 
th

e 
co

nv
en

in
g 

au
th

o
ri

ty
 w

il
l 

ap
p

o
in

t 
an

o
th

er
 

of
fi

ce
r 

qu
al

if
ie

d 
to

 s
er

ve
 a

s 
a 

ge
ne

ra
l 

co
ur

t-
 

m
ar

ti
al

 
co

n
st

it
u

te
d

 
in

 
ac

co
rd

an
ce

 
w

it
h

 
su

bs
ec

ti
on

 
81

6(
b)

 
of

 
th

is
 

ti
tl

e 
(a

rt
ic

le
 

1
6

(b
))

. 
W

he
n 

th
e 

ne
w

 m
em

be
r 

h
as

 b
ee

n 
sw

or
n,

 
th

e 
tr

ia
l 

m
ay

 
pr

oc
ee

d 
af

te
r 

th
e 

re
co

rd
ed

 t
es

ti
m

o
n

y
 o

f 
ea

ch
 w

it
ne

ss
 p

re
vi

- 
ou

sl
y 

ex
am

in
ed

 h
as

 b
ee

n 
re

ad
 t

o
 t

h
e 

co
u

rt
 

in
 t

h
e 

pr
es

en
ce

 o
f 

th
e 

ac
cu

se
d 

an
d

 c
ou

ns
el

. 
8 8

3
9

. 
A

rt
ic

le
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9
. 

Se
ss

io
ns

 
(a

) 
A

t 
an

y
 

ti
m

e 
af

te
r 

th
e 

se
rv

ic
e 

of
 

ch
ar

ge
s 

w
hi

ch
 

h
av

e 
be

en
 

re
fe

rr
ed

 
to

 
a 

ge
ne

ra
l 

co
u

rt
-m

ar
ti

al
 

co
n

st
it

u
te

d
 

in
 

ac
­

co
rd

an
ce

 w
it

h 
su

bs
ec

ti
on

 
81

6(
a)

 
of

 
th

is
 

ti
tl

e 
(a

rt
ic

le
 

1
6

(a
))

, 
th

e 
la

w
 o

ff
ic

er
 

m
ay

 

S
ub

se
ct

io
n 

(a
) 

of
 t

h
e 

C
om

m
it

te
e 

A
m

en
d-

 
m

en
t 

is
 n

ew
 a

n
d

 p
ro

vi
de

s 
a 

m
ea

ns
 t

o
 s

av
e 

co
ns

id
er

ab
le

 
ti

m
e 

of
 

co
u

rt
 

m
em

be
rs

 
b

y
 

p
er

m
it

ti
n

g
 t

h
e 

la
w

 o
ff

ic
er

 t
o

 h
ea

r 
an

d
 d

is
- 

po
se

 
of

 
le

ga
l 

qu
es

ti
on

s 
an

d
 

m
ot

io
ns

 
fo

r 
in

te
rl

oc
ut

or
y 

re
li

ef
 

th
a

t 
ar

e 
no

ri
na

ll
y 

(T
E

N
T

A
T

IV
E

 D
R

A
FT

)-
C

on
tin

ue
d 

*R
ef

er
en

ce
s i

n 
th

e 
se

ct
io

na
l a

na
ly

si
s 

to
 t

he
 D

ep
ar

tm
en

t 
of 

D
ef

en
se

 (
D

O
D

) 
A

m
en

dm
en

ts
 m

ea
ns

 th
e 

am
en

dm
en

ts
 o

f 
T

it
le

 1
0,

 U
ni

te
d 

S
ta

te
s 

C
od

e,
 a
s 

co
nt

ai
ne

d 
in

 H
.R

. 
33

87
, 

86
th

 C
on

gr
es

s,
 1

st
 S

es
si

on
. 
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T
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L
E
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U

N
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O
R
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C
O

D
E

 
O

F
 

M
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A

R
Y
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S
T

IC
E

, 
C

O
M

M
IT

T
E

E
 

A
M

E
N

D
M

E
N

T
S

, 
S

E
C

T
IO

N
A

L
 A

N
A

L
Y

S
IS

*-
C

on
ti

nu
ed

 

U
ni

fo
rm

 C
od

e 
of

 M
ili

ta
ry

 J
us

ti
ce

 

an
d

 t
h

e 
re

po
rt

er
 t

o
 a

pp
ea

r 
be

fo
re

 t
h

e 
co

ur
t 

to
 p

u
t 

th
e 

fi
nd

in
gs

 in
 p

ro
pe

r 
fo

rm
, 

an
d

 th
os

e 
pr

oc
ee

di
ng

s 
sh

al
l 

be
 

on
 

th
e 

re
co

rd
. 

A
ll

 
ot

he
r 

pr
oc

ee
di

ng
s,

 i
nc

lu
di

ng
 a

n
y

 o
th

er
 c

on
- 

su
lt

at
io

n 
of

 
th

e 
co

ur
t 

w
it

h 
co

un
se

l 
or

 t
h

e 
la

w
 

of
fi

ce
r,

 s
ha

ll
 b

e 
m

ad
e 

a 
p

ar
t 

of
 

th
e 

re
co

rd
 a

n
d

 s
ha

ll
 b

e 
in

 t
h

e 
pr

es
en

ce
 o

f 
th

e 
ac

cu
se

d,
 

th
e 

de
fe

ns
e 

co
un

se
l, 

th
e 

tr
ia

l 
co

un
se

l, 
an

d
 i

n 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 c
as

es
, 

th
e 

la
w

 o
ff

ic
er

. 

C
om

m
it

te
e 

am
en

dm
en

ts
 

co
nv

en
e 

th
e 

co
ur

t 
w

it
ho

ut
 t

h
e 

pr
es

en
ce

 o
f 

th
e 

m
em

be
rs

 f
or

 t
h

e 
pu

rp
os

e 
of

 
ho

ld
in

g 
sp

ec
ia

l 
se

ss
io

ns
 w

hi
ch

 s
ha

ll
 b

e 
in

 t
h

e 
pr

es
- 

en
ce

 o
f 

th
e 

ac
cu

se
d,

 t
h

e 
de

fe
ns

e 
co

un
se

l 
an

d
 t

h
e 

tr
ia

l 
co

un
se

l t
o

 d
et

er
m

in
e 

m
ot

io
ns

 
fo

r 
in

te
rl

oc
ut

or
y 

re
li

ef
 a

n
d

 o
th

er
 m

at
te

rs
. 

S
uc

h 
pr

oc
ee

di
ng

s 
sh

al
l, 

as
 f

ar
 

as
 p

ra
c­

ti
ca

bl
e,

 b
e 

go
ve

rn
ed

 b
y 

th
e 

ru
le

s 
of

 
pr

o-
 

ce
du

re
 r

el
at

in
g 

to
 m

ot
io

ns
 r

ai
si

ng
 d

ef
en

se
s 

an
d

 o
bj

ec
ti

on
s 

in
 t

h
e 

co
ur

ts
 o

f 
th

e 
U

ni
te

d 
S

ta
te

s.
 

(b
) 

W
he

n 
a 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
, 

co
n­

st
it

u
te

d
 

in
 

ac
co

rd
an

ce
 

w
it

h 
su

bs
ec

ti
on

 
81

6(
a)

 o
f 

th
is

 t
it

le
 (

ar
ti

cl
e 

1
6

(a
))

, d
el

ib
er

- 
at

es
 o

r 
vo

te
s,

 
on

ly
 t

h
e 

m
em

be
rs

 o
f 

th
e 

co
ur

t 
m

ay
 

be
 

pr
es

en
t.

 
A

ft
er

 
a 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 

h
as

 
fi

na
ll

y 
vo

te
d 

on
 

th
e 

fi
nd

in
gs

, 
th

e 
co

ur
t 

m
ay

 r
eq

ue
st

 t
h

e 
la

w
 

of
fi

ce
r 

an
d

 t
h

e 
re

po
rt

er
 t

o
 a

pp
ea

r 
be

fo
re

 
th

e 
co

ur
t 

to
 p

u
t 

th
e 

fi
nd

in
gs

 i
n 

pr
op

er
 

fo
rm

, a
n

d
 th

os
e 

pr
oc

ee
di

ng
s 

sh
al

l b
e 

on
 t

h
e 

re
co

rd
. 
All
 

ot
he

r 
pr

oc
ee

di
ng

s,
 i

nc
lu

di
ng

 
an

y 
ot

he
r 

co
ns

ul
ta

ti
on

 o
f 

th
e 

co
ur

t 
w

it
h 

co
un

se
l 

or
 t

h
e 

la
w

 o
ff

ic
er

, 
sh

al
l 

be
 m

ad
e 

a 
p

ar
t 

of
 

th
e 

re
co

rd
 

an
d

 
sh

al
l 

be
 i

n 
th

e 
pr

es
en

ce
 

of
 

th
e 

ac
cu

se
d,

 
th

e 
de

fe
ns

e 

Se
ct

io
ns

1 a
na

ly
si

s 

he
ar

d 
in

 o
ut

-o
f-

co
ur

t 
he

ar
in

gs
 d

ur
in

g 
th

e 
co

ur
se

 o
f 

tr
ia

l.
 

S
ub

se
ct

io
n 

(b
) 

re
ta

in
s 

th
e 

pr
ov

is
io

ns
 o

f 
A

rt
ic

le
 3

9,
 U

C
M

J,
 w

it
h 

th
e 

ex
ce

pt
io

n 
th

at
 

th
e 

w
or

ds
 

"o
r 

sp
ec

ia
l"

 
an

d
 

"i
n 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 c

as
es

" 
ha

ve
 b

ee
n 

de
le

te
d.

 
S

ub
se

ct
io

n 
(c

) 
of

 
th

e 
C

om
m

it
te

e 
A

m
en

d-
 

m
en

t 
is

 n
ew

 a
n

d
 p

ro
vi

de
s 

fo
r 

th
e 

pr
oc

ee
d-

 
in

gs
 

be
fo

re
 

a 
si

ng
le

-o
ff

ic
er

 g
en

er
al

 
co

ur
t-

m
ar

ti
al

 a
ut

ho
ri

ze
d 

un
de

r 
su

bs
ec

ti
on

 8
16

(b
) 

of
 

th
is

 t
it

le
 (

ar
ti

cl
e 

16
(b

))
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1.
 C

ha
lle

ng
es

 
(a

) 
M

em
be

rs
 o

f 
a 

ge
ne

ra
l o

r 
sp

ec
ia

l c
ou

rt
- 

m
ar

ti
al

 
an

d
 t

h
e 

la
w

 
of

fi
ce

r 
of

 
a 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 

m
ay

 
be

 
ch

al
le

ng
ed

 
b

y
 

th
e 

ac
cu

se
d 

or
 t

h
e 

tr
ia

l 
co

un
se

l f
or

 c
au

se
 s

ta
te

d
 

to
 t

h
e 

co
ur

t.
 

T
h

e 
co

ur
t 

sh
al

l 
de

te
rm

in
e 

th
e 

re
le

va
nc

y 
an

d
 v

al
id

it
y 

of
 

ch
al

le
ng

es
 f

or
 

ca
us

e,
 a

n
d

 m
ay

 n
o

t 
re

ce
iv

e 
a 

ch
al

le
ng

e 
to

 
m

or
e 

th
an

 o
ne

 p
er

so
n 

a
t a

 t
im

e.
 

C
ha

ll
en

ge
s 

b
y

 t
h

e 
tr

ia
l 

co
un

se
l 

sh
al

l 
or

di
na

ri
ly

 b
e 

pr
e-

 
se

nt
ed

 
an

d
 

de
ci

de
d 

be
fo

re
 

th
os

e 
b

y
 

th
e 

ac
cu

se
d 

ar
e 

of
fe

re
d.

 
(b

) 
E

ac
h

 a
cc

us
ed

 a
n

d
 t

h
e 

tr
ia

l 
co

un
se

l 
is

 
en

ti
tl

ed
 t

o
 o

ne
 p

er
em

pt
or

y 
ch

al
le

ng
e,

 b
u

t 
th

e 
la

w
 o

ff
ic

er
 m

ay
 n

o
t 

be
 c

ha
ll

en
ge

d 
ex

ce
pt

 
fo

r 
ca

us
e.

 

co
un

se
l, 

th
e 

tr
ia

l 
co

un
se

l, 
an

d 
th

e 
la

w
 

of
fi

ce
r.

 
(c

) 
W

he
n 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 
co

n­
st

it
u

te
d

 
in

 
ac

co
rd

an
ce

 
w

it
h 

su
bs

ec
ti

on
 

81
6(

b)
 o

f 
th

is
 t

it
le

 (
ar

ti
cl

e 
16

(b
))

 h
as

 b
ee

n 
co

nv
en

ed
 a

ll
 p

ro
ce

ed
in

gs
 s

ha
ll

 b
e 

on
 t

h
e 

re
co

rd
, 

an
d

 
sh

al
l, 

ex
ce

pt
 

as
 

au
th

or
iz

ed
 

un
de

r 
se

ct
io

n 
85

4 
of

 
th

is
 t

it
le

 (
ar

ti
cl

e 
54

) 
be

 m
ad

e 
a 

p
ar

t 
of

 t
h

e 
re

co
rd

, 
an

d 
sh

al
l 

be
 

in
 t

h
e 

pr
es

en
ce

 o
f 

th
e 

ac
cu

se
d,

 t
h

e 
de

fe
ns

e 
co

un
se

l, 
an

d
 t

h
e 

tr
ia

l 
co

un
se

l. 
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1.

 C
ha

lle
ng

es
 

(a
) 

T
h

e 
la

w
 o

ff
ic

er
 a

n
d

 m
em

be
rs

 o
f 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 
m

ay
 b

e 
ch

al
le

ng
ed

 
b

y
 th

e 
ac

cu
se

d 
or

 th
e 

tr
ia

l 
co

un
se

l f
or

 c
au

se
 

st
at

ed
 t

o
 t

h
e 

co
ur

t.
 

T
h

e 
la

w
 o

fi
ce

r 
sh

al
l 

de
te

rm
in

e 
th

e 
re

le
va

nc
y 

an
d

 v
al

id
it

y 
of

 
ch

al
le

ng
es

 f
or

 c
au

se
, 

an
d

 m
ay

 n
o

t 
re

ce
iv

e 
a 

ch
al

le
ng

e 
to

 m
or

e 
th

an
 o

ne
 p

er
so

n 
a

t 
a 

ti
m

e.
 

C
ha

ll
en

ge
s 

by
 t

h
e 

tr
ia

l 
co

un
se

l s
ha

ll
 

or
di

na
ri

ly
 b

e 
pr

es
en

te
d 

an
d

 d
ec

id
ed

 b
ef

or
e 

th
os

e 
b

y
 t

h
e 

ac
cu

se
d 

ar
e 

of
fe

re
d.

 
(b

) 
E

ac
h 

ac
cu

se
d 

an
d

 t
h

e 
tr

ia
l 

co
un

se
l 

is
 

en
ti

tl
ed

 t
o

 o
ne

 p
er

em
pt

or
y 

ch
al

le
ng

e,
 

b
u

t 
th

e 
la

w
 o

ff
ic

er
 a

nd
 a

n
 o

fi
ce

r 
ap

po
in

te
d 

as
 a

 s
in

gl
e-

of
ic

er
 g

en
er

al
 c

ou
rt

-m
a~

ti
al

 m
ay

 
n

o
t 

be
 c

ha
ll

en
ge

d 
ex

ce
pt

 f
or

 c
au

se
. 

(T
E

N
T

A
T

IV
E

 D
R

A
F

T
)-

C
on

tin
ue

d 

A
rt

ic
le

 
41

(a
),

 
U

C
M

J,
 

is
 

am
en

de
d 

to
 

pr
ov

id
e 

th
at

 t
h

e 
la

w
 

of
fi

ce
r 

sh
al

l 
de

ci
de

 
al

l 
qu

es
ti

on
s 

of
 

ch
al

le
ng

es
. 

T
hi

s 
ch

an
ge

 
is

 i
n 

ac
co

rd
 w

it
h 

th
e 

C
om

m
it

te
e 

A
m

en
d-

 
m

en
t 

of
 

A
rt

ic
le

 
51

(b
) 

w
hi

ch
 

m
ak

es
 

th
e 

ru
li

ng
 

of
 

th
e 

la
w

 o
E

ce
r 

up
on

 
an

y
 i

n
te

r-
 

lo
cu

to
ry

 
qu

es
ti

on
 f

in
al

. 
T

h
e 

re
fe

re
nc

e 
to

 
sp

ec
ia

l 
co

ur
t-

m
ar

ti
al

 
in

 
A

rt
ic

le
 

41
(a

),
 

U
C

M
J,

 i
s 

de
le

te
d.

 
T

h
e 

D
O

D
 

A
m

en
dm

en
t 

w
ou

ld
 

pr
ov

id
e 

th
at

 
a 

si
ng

le
-o

ff
ic

er
 

sp
ec

ia
l 

co
ur

t-
m

ar
ti

al
 

w
ou

ld
 o

nl
y 

be
 s

ub
je

ct
 t

o
 c

ha
ll

en
ge

 f
or

 c
au

se
 

an
d

 c
ou

ld
 n

o
t 

be
 p

er
em

pt
or

il
y 

ch
al

le
ng

ed
. 

T
h

e 
pu

rp
os

e 
of

 
th

e 
am

en
dm

en
t 

as
 r

el
at

ed
 

to
 a

 
si

ng
le

-o
ff

ic
er

 g
en

er
al

 
co

ur
t-

m
ar

ti
al

 i
s 

ac
co

m
pl

is
he

d 
in

 
su

bs
ec

ti
on

 
(b

) 
of

 
th

e 
C

om
m

it
te

e 
A

m
en

dm
en

t.
 

'R
ef

er
en

ce
s 

in
 t

he
 s

ec
ti

on
al

 a
na

ly
si

s t
o 

th
e 

D
ep

ar
tm

en
t 

of
 D

ef
en

se
 (

D
O

D
) 

A
m

en
dm

en
ts

 m
ea

ns
 th

e 
am

en
dm

en
ts

 o
f T

it
le

 1
0,

 U
ni

te
d 

St
at

es
 C

od
e,

 a
s 

co
nt

ai
ne

d 
in

 H
.R

. 3
38

7,
 

86
th

 C
on

gr
es

s,
 1

st
 S

es
si

on
. 
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E
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A
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T
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L
E
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O
F

 
U

N
IF

O
R

M
 

C
O

D
E

 
O

F
 

M
IL

IT
A

R
Y

 
JU

S
T

IC
E

, 
C

O
M

M
IT

T
E

E
 

A
M

E
N

D
M

E
N

T
S

, 
S

E
C

T
IO

N
A

L
 A

N
A

L
Y

S
IS

*-
C

on
ti

nu
ed

 

U
ni

fo
rm

 C
od

e 
of 

M
il

it
ar

y 
Ju

st
ic

e 

§ 
84

8.
 A

rt
ic

le
 4

8.
 

C
on

te
m

pt
s 

A
 c

ou
rt

-m
ar

ti
al

, 
pr

ov
os

t 
co

ur
t,

 o
r 

m
il

i-
 

ta
ry

 c
om

m
is

si
on

 m
ay

 p
un

is
h 

fo
r 

co
nt

em
pt

 
an

y
 p

er
so

n 
w

ho
 u

se
s 

an
y

 m
en

ac
in

g 
w

or
d,

 
si

gn
, 

or
 g

es
tu

re
 i

n 
it

s 
pr

es
en

ce
, 

or
 w

ho
 d

is
- 

tu
rb

s 
it

s 
pr

oc
ee

di
ng

s 
by

 
an

y
 r

io
t 

or
 

di
s­

or
de

r.
 

T
h

e 
pu

ni
sh

m
en

t 
m

ay
 

n
o

t 
ex

ce
ed

 
co

d
n

em
en

t 
fo

r 
30

 d
ay

s 
or

 a
 f

in
e 

of
 

$1
00

, 
or

 b
ot

h.
 

$8
51

. 
A

rt
ic

le
 5

1
. 

V
ot

in
g 

an
d 

ru
li

ng
s 

(a
) 

V
ot

in
g 

by
 m

em
be

rs
 o

f 
a 

ge
ne

ra
l 

or
 

sp
ec

ia
l 

co
ur

t-
m

ar
ti

al
 

up
on

 
qu

es
ti

on
s 

of
 

ch
al

le
ng

e,
 o

n 
th

e 
fi

nd
in

gs
, 

an
d

 o
n 

th
e 

se
n-

 
te

nc
e 

sh
al

l 
be

 b
y

 s
ec

re
t 

w
ri

tt
en

 b
al

lo
t.

 
T

h
e 

ju
ni

or
 m

em
be

r 
of

 
th

e 
co

ur
t 

sh
al

l 
co

un
t 

th
e 

vo
te

s.
 

T
h

e 
co

un
t 

sh
al

l 
be

 c
he

ck
ed

 b
y 

th
e 

P
re

si
de

nt
, 

w
ho

 
sh

al
l 

fo
rt

hw
it

h 
an

no
un

ce
 

th
e 

re
su

lt
 o

f 
th

e 
ba

ll
ot

 t
o

 t
h

e 
m

em
be

rs
 o

f 
th

e 
co

ur
t.

 
(b

) 
T

h
e 

la
w

 o
ff

ic
er

 o
f 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 a
n

d
 t

h
e 

pr
es

id
en

t 
of

 a
 s

pe
ci

al
 c

ou
rt

- 
m

ar
ti

al
 s

ha
ll

 r
ul

e 
up

on
 i

nt
er

lo
cu

to
ry

 q
ue

s-
 

ti
on

s,
 o

th
er

 t
h

an
 c

ha
ll

en
ge

, 
ar

is
in

g 
du

ri
ng

 
th

e 
pr

oc
ee

di
ng

s.
 

A
ny

 s
uc

h 
ru

li
ng

 m
ad

e 
b

y
 

th
e 

la
w

 o
ff

ic
er

 
of

 
a 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 

C
om

m
it

te
e 

am
en

dm
en

ts
 

$8
48

. 
A

rt
ic

le
 4

8.
 

C
on

te
m

pt
s 

A
 

co
ur

t-
m

ar
ti

al
, 

in
cl

ud
in

g 
a 

la
w

 
of

ic
er

 
co

nd
uc

ti
ng

 s
pe

ci
al

 s
es

si
on

s 
pu

rs
ua

nt
 t

o 
su

b-
 

se
ct

io
n 

83
9(

a)
 o

f 
th

is
 t

it
le

 
(a

rt
ic

le
 3

9
(a

))
, 

pr
ov

os
t 

co
ur

t,
 
* 

* 
* 

5 8
51
. 

A
rt

ic
le

 5
1.
 V

ot
in

g 
an

d
 r

ul
in

gs
 

(a
) 

V
ot

in
g 

b
y

 
m

em
be

rs
 

of
 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

, 
co

ns
ti

tu
te

d 
in

 
ac

co
rd

an
ce

 
w

it
h 

su
bs

ec
ti

on
 8

16
(a

) 
of

 t
hi

s 
ti

tl
e 

(a
rt

ic
le

 
1

6
(a

))
, u

po
n 

th
e 

fi
nd

in
gs

 a
n

d
 o

n 
th

e 
se

n-
 

te
nc

e 
sh

al
l b

e 
by

 s
ec

re
t w

ri
tt

en
 b

al
lo

t.
 T

h
e 

ju
ni

or
 

m
em

be
r 

of
 

th
e 

co
ur

t 
sh

al
l 

co
un

t 
th

e 
vo

te
s.

 
T

h
e 

co
un

t 
sh

al
l 

be
 c

he
ck

ed
 b

y 
th

e 
pr

es
id

en
t,

 
w

ho
 

sh
al

l 
fo

rt
hw

it
h 

an
­

no
un

ce
 t

h
e 

re
su

lt
 o

f 
th

e 
ba

ll
ot

 t
o

 th
e 

m
em

- 
be

rs
 o

f 
th

e 
co

ur
t.

 
(b

) 
T

h
e 

la
w

 o
ff

ic
er

 o
f 

a 
ge

ne
ra

l 
co

ur
t-

 
m

ar
ti

al
, 

co
ns

ti
tu

te
d 

in
 

ac
co

rd
an

ce
 

w
it

h 
su

bs
ec

ti
on

 8
16

(a
) 

of
 

th
is

 t
it

le
 

(a
rt

ic
le

 
16

 
(a

))
, s

ha
ll

 r
ul

e 
up

on
 a

ll
 i

nt
er

lo
cu

to
ry

 q
ue

s-
 

ti
on

s 
ar

is
in

g 
du

ri
ng

 t
h

e 
pr

oc
ee

di
ng

s.
 I

ss
ue

s 

S
ec

ti
on

al
 an

al
ys

is
 

A
rt

ic
le

 4
8,

 U
C

M
J,

 i
s 

am
en

de
d 

to
 p

ro
vi

de
 

th
at

 a
 l

aw
 o

ff
ic

er
 m

ay
 p

un
is

h 
fo

r 
co

nt
em

pt
 

w
he

n 
h

e 
is

 
ho

ld
in

g 
a 

sp
ec

ia
l 

se
ss

io
n 

as
 

au
th

or
iz

ed
 i

n 
th

e 
C

om
m

it
te

e 
A

m
en

dm
en

t 
of

 
A

rt
ic

le
 3

9(
a)

. 

T
h

e 
C

om
m

it
te

e 
A

m
en

dm
en

t 
b

y
 d

el
et

in
g 

ce
rt

ai
n 

la
ng

ua
ge

 
in

 
su

bs
ec

ti
on

s 
(a

) 
an

d
 

(b
) 

of
 

A
rt

ic
le

 
51

, 
U

C
M

J,
 a

ll
ow

s 
th

e 
la

w
 

of
fi

ce
r 

to
 d

ec
id

e 
al

l 
qu

es
ti

on
s 

of
 

ch
al

le
ng

es
 

an
d

 q
ue

st
io

ns
 o

f 
th

e 
ac

cu
se

d'
s 

m
en

ta
l 

ca
­

pa
ci

ty
 

as
 i

nt
er

lo
cu

to
ry

 
qu

es
ti

on
s 

an
d

 h
is

 
ru

li
ng

 
sh

al
l 

be
 

fi
na

l.
 

R
ef

er
en

ce
s 

to
 

th
e 

pr
es

id
en

t 
of

 
sp

ec
ia

l 
co

ur
ts

-m
ar

ti
al

 a
n

d
 t

o
 

sp
ec

ia
l 

co
ur

t-
m

ar
ti

al
 

ar
e 

de
le

te
d 

in
 s

ub
- 

se
ct

io
ns

 (
a)

, (
b)

 a
n

d
 (

c)
. 

T
h

e 
C

om
m

it
te

e 
ad

op
ts

 t
h

e 
D

O
D

 A
m

en
d-

 
m

en
t 

w
hi

ch
 a

ll
ow

s 
th

e 
la

w
 o

ff
ic

er
 t

o
 r

ul
e 

fi
na

ll
y 

on
 

a 
m

ot
io

n 
fo

r 
a 

fi
nd

in
g 

of
 

n
o

t 
gu

il
ty

. 
It

 f
ur

th
er

 
pr

ov
id

es
 

th
at

 
th

e 
la

w
 

of
fi

ce
r 

co
ul

d 
ch

an
ge

 a
n

y
 o

f 
hi

s 
ru

li
ng

s 
m

ad
e 



up
on

 a
n

y
 i

nt
er

lo
cu

to
ry

 q
ue

st
io

n 
ot

he
r 

th
an

 
a 

m
ot

io
n 

fo
r 

a 
fi

nd
in

g 
of

 
n

o
t 

gu
il

ty
, 

or
 t

h
e 

qu
es

ti
on

 o
f 

ac
cu

se
d'

s 
sa

ni
ty

, 
is

 f
in

al
 a

n
d

 
co

ns
ti

t.u
te

s 
th

e 
ru

li
ng

 o
f 

th
e 

co
ur

t.
 

H
ow

­
ev

er
, 

th
e 

la
w

 o
ff

ic
er

 m
ay

 c
ha

ng
e 

hi
s 

ru
li

ng
 

a
t 

an
y

 t
im

e 
du

ri
ng

 t
h

e 
tr

ia
l.

 
U

nl
es

s 
th

e 
ru

li
ng

 i
s 

fi
na

l, 
if

 a
n

y
 m

em
be

r 
ob

je
ct

s 
th

er
e-

 
to

, t
h

e 
co

ur
t 

sh
al

l b
e 

cl
ea

re
d 

an
d

 c
lo

se
d 

an
d 

th
e 

qu
es

ti
on

 
de

ci
de

d 
by

 
a 

vo
ic

e 
vo

te
 a

s 
pr

ov
id

ed
 i

n 
se

ct
io

n 
85

2 
of

 
th

is
 t

it
le

 (
ar

ti
cl

e 
52
),
 b

eg
in

ni
ng

 w
it

h 
th

e 
ju

ni
or

 
in

 r
an

k.
 

(c
) 

B
ef

or
e 

a 
vo

te
 i

s 
ta

k
en

 o
n

 t
h

e 
fi

nd
in

gs
, 

th
e 

la
w

 o
ff

ic
er

 o
f 

a 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 
an

d
 t

h
e 

pr
es

id
en

t 
of

 a
 s

pe
ci

al
 c

ou
rt

-m
ar

ti
al

 
sh

al
l,

 i
n 

th
e 

pr
es

en
ce

 o
f 

th
e 

ac
cu

se
d 

an
d

 
co

un
se

l, 
in

st
ru

ct
 t

h
e 

co
ur

t a
s 

to
 th

e 
el

em
en

ts
 

of
 t

h
e 

of
fe

ns
e 

an
d

 c
ha

rg
e 

th
e 

co
ur

t-
 

(I
) 

th
at

 t
h

e 
ac

cu
se

d 
m

us
t 

be
 p

re
su

m
ed

 
to

 b
e 

in
no

ce
nt

 u
nt

il
 h

is
 g

ui
lt

 i
s 

es
ta

bl
is

he
d 

by
 

le
ga

l 
an

d
 c

om
pe

te
nt

 
ev

id
en

ce
 

be
yo

nd
 

re
as

on
ab

le
 d

o
u

b
t;

 
(2

) 
th

at
 i

n 
th

e 
ca

se
 b

ei
ng

 c
on

si
de

re
d,

 
if 

th
er

e 
is

 a
 r

ea
so

na
bl

e 
d

o
u

b
t 

as
 t

o
 th

e 
gu

il
t 

of
 t

h
e 

ac
cu

se
d,

 t
h

e 
d

o
u

b
t 

m
us

t 
be

 r
es

ol
ve

d 
in

 f
av

or
 o

f 
th

e 
ac

cu
se

d 
an

d
 h

e 
m

us
t 

be
 a

c-
 

q
u

it
te

d
; 

of
 f

ac
t 

ra
is

ed
 i

n
 c

on
ne

ct
io

n 
w

it
h 

th
es

e 
qu

es
- 

ti
on

s 
sh

al
l b

e 
re

so
lv

ed
 s

ol
el

y 
by

 th
e 

la
w

 o
fi

ce
r.

 
A

n
y

 s
uc

h 
ru

li
ng

 m
ad

e 
by

 t
he

 l
aw

 o
fi

ce
r 

of
 a

 
ge

ne
ra

l 
co

ur
t-

m
ar

ti
al

 u
p

o
n

 a
n

y 
in

te
rl

oc
ut

or
y 

qu
es

ti
on

 s
ha

ll
 

be
 f

in
al

 
an

d 
sh

al
l 

co
ns

ti
tu

te
 

th
e 

ru
li

ng
 

of
 

th
e 

co
ur

t;
 b

ut
 t

he
 l

aw
 o

ji
ce

r 
m

a
y 

ch
an

ge
 s

uc
h 

ru
li

ng
 a

t 
a

n
y 

ti
m

e 
du

ri
ng

 
th

e 
tr

ia
l 

ex
ce

pt
 a

 r
ul

in
g 

on
 a

 m
ot

io
n 

fo
r 

a 
fi

nd
in

g 
of

 n
ot

 g
ui

lt
y 

w
hi

ch
 w

as
 g

ra
nt

ed
. 

(c
) 

B
ef

or
e 

a 
vo

te
 i

s 
ta

k
en

 o
n 

th
e 

fi
nd

- 
in

gs
, 

th
e 

la
w

 
of

fi
ce

r 
of

 
a 

ge
ne

ra
l 

co
ur

t-
 

m
ar

ti
al

, 
co

ns
ti

tu
te

d 
in

 
ac

co
rd

an
ce

 
w

it
h 

su
bs

ec
ti

on
 8

16
(a

) 
of

 
th

is
 t

it
le

 
(a

rt
ic

le
 

16
 

(a
))

, s
ha

ll
, 

in
 t

h
e 

pr
es

en
ce

 o
f 

th
e 

ac
cu

se
d 

' a
n

d
 c

ou
ns

el
, 

in
st

ru
ct

 t
h

e 
co

ur
t 

as
 t

o
 t

h
e 

el
em

en
ts

 
of

 
th

e 
of

fe
ns

e 
an

d
 

ch
ar

ge
 

th
e 

co
ur

t­ (I
) 

th
at

 
th

e 
ac

cu
se

d 
m

us
t 

be
 

pr
e­

su
m

ed
 t

o
 b

e 
in

no
ce

nt
 u

nt
il

 h
is

 g
ui

lt
 i

s 
es

- 
ta

bl
is

he
d 

by
 l

eg
al

 a
n

d
 c

om
pe

te
nt

 e
vi

de
nc

e 
be

yo
nd

 r
ea

so
na

bl
e 

d
o

u
b

t;
 

I 

(2
) 

th
at

 i
n

 t
h

e 
ca

se
 b

ei
ng

 c
on

si
de

re
d,

 
if 

th
er

e 
is

 a
 re

as
on

ab
le

 d
o

u
b

t a
s 

to
 th

e 
gu

il
t 

of
 t

h
e 

ac
cu

se
d,

 t
h

e 
do

ub
t 

m
us

t 
be

 r
es

ol
ve

d 
in

 f
av

or
 o

f 
th

e 
ac

cu
se

d 
an

d
 h

e 
m

u
st

 b
e 

ac
- 

q
u

it
te

d
; 

(T
E

N
T

A
T

IV
E

 D
R

A
FT

)-
C

on
ti

nu
ed

 

du
ri

ng
 t

h
e 

tr
ia

l 
ex

ce
pt

 w
he

re
 a

 m
ot

io
n 

fo
r 

a 
fi

nd
in

g 
of

 
n

o
t 

gu
il

ty
 w

as
 g

ra
nt

ed
. 

S
ub

se
ct

io
n 

(d
) 

is
 

a 
D

O
D

 
A

m
en

dm
en

t 
th

at
 

pe
rt

ai
ne

d 
to

 a
 

si
ng

le
-o

ff
ic

er
 s

pe
ci

al
 

co
ur

t-
m

ar
ti

al
. 

H
ow

ev
er

, 
as

 
ad

op
te

d 
by

 
th

e 
C

om
m

it
te

e 
it

 is
 r

el
at

ed
 t

o
 a

 s
in

gl
e-

of
fi

ce
r 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
. 

'R
ef

er
en

ce
s 

in
 th

e 
se

ct
io

na
l a

na
ly

si
s t

o 
th

e 
D

ep
ar

tm
en

t 
of

 D
ef

en
se

 (
D

O
D

) 
A

m
en

dm
en

ts
 m

ea
ns

 th
e 

am
en

dm
en

ts
 of

 T
it

le
 1

0,
 U

ni
te

d 
S

ta
te

s 
C

od
e,

 a
s 

oo
nt

ai
ne

d 
in

 H
.H

. 
33

87
, 

86
th

 C
on

gr
es

s,
 1

st
 S

es
si

on
. 
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N
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S
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C

O
M

M
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E

E
 

A
M

E
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D
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E
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T
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E
C

T
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N
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L
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N
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L
Y

S
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ed

 

U
ni

fo
rm
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od

e 
of 

M
il

it
ar

y 
Ju

st
ic

e 
I 

C
om

m
itt

ee
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E. Sentences 

DISCUSSION 
General. In  its statement of the requisites of an effective system 

of a military justice the Committee ranked together two requirements: 
(1) the military justice system must foster good order and discipline 
at all times and places; (2) i t  must provide for rehabilitation of usable 
military manpower. As an elaboration of the Committee's views con- 
cerning sentences and corrective actions, it is well at  this point to 
quote a portion of our interim report. 

" 'An eye for an eye and a tooth for a tooth' and such catch words as 
'crime and punishment' are obsolete. Instead, the Committee firmly 
believes that  the weaknesses of the young American called to serve his 
country present a problem in correction. The Committee further believes 
that the following factors are basic in the enlightened administration of 
justice: 

(1) Guidance and leadership which prevent the commission of offenses; 
(2) Full use of mental health facilities, legal assistance and opportunities 

for religious guidance as a supplement to leadership; 
(3) Early identification and elimination of those who because of inherent 

or ingrained defect do not have the potential to develop into soldiers; 
(4) Rapid development of facts followed by prompt and speedy corrective 

action when an offense is committed; 
(5) Use of the minimum sanction consistent with correction and deterrence 

in dealing with offenders; 
(6) Assurance that the widest appropriate range of offenses is disposed of 

by commanders' correction, taken by fair and understanding leaders-thus 
avoiding the ordeal of trial and the stigma of conviction; 

(7) Opportunity for rehabilitation for military service after conviction for 
all but the most serious offenses-to include the erasure of punitive discharge 
when restoration has been earned; 

(8) Opportunity for rehabilitation for future useful life in a civilian com- 
munity for those sentenced to  confinement after conviction of a serious offense 
precluding further military service." 

In making such statements, the Committee did not consider that it 
was advancing new ideas, but rather that it was reaffirming principles 
which are common to the administration of military justice and the 
treatment of offenders throughout the Army. No one is more inter- 
ested in his men than the commander; and his interest does not stop 
when a member of his command gets in trouble. The entire system 
of sentences under the Uniforin Code of Military Justice is an open-end 
system. There is opportunity, generally regardless of the length of 
the sentence, for an individual to demonstrate his worthiness for 
restoration to honorable service. I t  is a prime concern of the Army 
that each offender be encouraged to make use of this opportunity. 



Rehabilitation and Restoration. We have, under the present sys- 
tem, essentially two groups of persons sentenced to confinement: 
First, there is a group whose sentences do not include a punitive dis- 
charge. Their sentences are generally for six months or less and they 
serve their confinement at  local stockades. Usually their commanders 
have referred their cases to a special or summary court-martial and 
by this action have indicated that they believe the offender may be 
corrected and returned to useful duty by treatment at  the local level. 
Unless they have some ingrained or inherent defect which will prevent 
them from becoming useful soldiers all members of this group should 
be able to return and render useful service. There is a carefully 
devised screening program which operates at  the stockade. Personnel 
from mental health units, in cooperation with conhement personnel 
and local commanders, make every effort to improve the motivation 
and relieve the problems of those who are capable of restoration and 
screen out those men who cannot adapt themselves to military life. 

The second major category of persons in confinement includes 
offenders convicted of more serious offenses and sentenced to terms 
of conhement longer than six months. These men usually are 
sentenced also to a bad conduct or dishonorable discharge. The 
Committee has found that certain interpretations of law have tended 
to complicate the problem of treating this group. Paragraph 127b, 
Manual for Courts-Martial, 1951, formerly restricted courts-martial 
from sentencing an enlisted person to more than six month's confine- 
ment unless the court had determined that he should receive a 
punitive discharge as part of his sentence. Complementary to this 
provision, the Manual authorized a special suspension of a punitive 
discharge which would last until the accused completed confinement 
or until appellate review of his case was completed, whichever was 
later. Utilization of a combination of these provisions gave the 
offender an opportunity to demonstrate by his behavior while in 
confinement that he was worthy of restoration to military duties. 
If he demonstrated these qualities h e  could be restored and his 
punitive discharge remitted. Then, at  the completion of an honorable 
term of service he would receive an honorable discharge and would 
never have received any other type. On the other hand, if he did 
not demonstrate his worthiness he could be given his punitive dis- 
charge without further processing as soon as the later of the two 
conditions occurred. 

Effect of Judicial Interpretation. Strenuous efforts were made by 
the Department of the Army to educate commanders responsible for 
the approval of sentences including punitive discharges to make use 
of the combination of these provisions so that the optimum climate 
for restoration would exist. The Court of Military Appeals has held 
that neither of these beneficial provisions contained in the Manual 
for Courts-Martial is within the scope of the President's regulatory 



authority. I t  is, therefore, now possible for offenders to be sentenced 
to terms of confinement for more than six months without receiving 
a sentence to a punitive discharge. U.S. v. Holt, 26 CMR 256 
(1958); U.S. v. Varnadore, 26 CMR 251 (1958). If a punitive 
discharge is adjudged, the only way to suspend it is by making the 
individual a probationer who will be entitled to remission of the 
punitive discharge unless he commits some subsequent misconduct 
to justify vacation of the suspension. U.S. v. May, 27 CMR 432 
(1959) ; U.S. v. Cecil, 27 CMR 445 (1959). 

Under the Committee's recommended plan for placing corrective 
powers in the hands of commanding officers, the number of persons 
who receive convictions and sentences to confinement for six months 
or less should be reduced drastically. Some of the same men who 
would otherwise have received a conviction by special or summary 
court-martial and a sentence to confinement will, however, come 
within the scope of the stockade screening program by virtue of 
being placed in correctional custody under Article 15. A few men 
will receive sentences to conhement without punitive discharge 
from the special type of general court-martial established for the 
trial of those who elect trial in lieu of correction by their commanding 
officers. Finally, there will always be a group of persons who have 
been tried by a general court-martial because they have committed 
offenses which indicate to their commanders that they are probably 
beyond the resources of local units for rehabilitation. Most of these 
men will receive sentences sufficient in length to warrant their transfer 
to other treatment facilities, but there will be a few who receive a 
short term of confinement, with or without a punitive discharge, 
and stay in a local facility. As noted, through the combined efforts 
of commanders, The Provost Marshal General, The Surgeon General, 
and The Judge Advocate General, a strong and effective program 
has been developed to achieve the objective of maximum rehabilita- 
tion from stockade confinement. The Committee's recommendation 
will not in any way interfere with this highly successful program or 
require additional facilities. There simply will need to be a reorien- 
tation of some parts of the program to emphasize the difference 
between offenders who have been convicted by a court-martial and 
those who are treated as correctional problems by their commanding 
officers. 

There is a great difference in motivation for restoration between 
demonstration of worthiness for restoration and mere abstention 
from misconduct. The result has been to make convening authorities 
who are responsible for approving or suspending sentences or parts 
of sentences very selective. They are now suspending the punitive 
discharge in less than ten percent of the cases in which a punitive 
discharge has been adjudged by the court-martial, whereas over sixty 



percent of the punitive discharges were being suspended by the con- 
vening authorities before the Cecil and May cases. 

The Committee considers that former practices prescribed or allowed 
by the Manual for Courts-Martial were designed to foster good 
order and discipline. These practices should be restored. The 
Committee proposes an amendment to Article 56, Uniform Code of 
Military Justice, to reestablish the rule that unless an officer is given 
a dismissal he may not be sentenced to confinement (cf. U.S. v. 
Smith, 27 CMR 227 (1959)), and an enlisted man may not be sen- 
tenced to more than six months confinement unless it has been deter- 
mined that he should have a punitive discharge. In the same article 
we propose an amendment designed to cause the reduction of an 
enlisted member of other than the lowest pay grade to the lowest pay 
grade upon approval of a sentence including a punitive discharge, 
confinement, or hard labor without confinement. An Executive 
Order for that purpose has been declared to be an invalid exercise of 
the authority by the President. U.S. v. Simpson, 27 CMR 303 
(1959). Disturbance by the Court of Military Appeals of the rules 
laid down by the President has, without doubt, had a bad effect upon 
good order and discipline in the service. Senior commanders are 
nearly unanimous in this opinion. The action of the Court of Mili- 
tary Appeals has degraded the honorable status of officers and non- 
commissioned officers by stating that an officer or noncommissioned 
officer convicted of an offense and sentenced to confinement may 
retain his status. The remarks of The Provost Marshal General 
concerning the deleterious effect of these decisions upon the operation 
of confinement facilities are appended, Tab A. 

Persons Awaiting Result of Appellate Review. The Committee is 
aware of the diEcult problem faced by a commander who has an 
officer, not in confinement, awaiting appellate action on a sentence to 
dismissal. These cases are not numerous, but they are exceptionally 
troublesome. Generally there is no productive way to use the 
services of such an officer, and other officers do not want to associate 
with him. Enlisted men properly resent being required to pay him 
respect. He is P, symbol of disgrace to his uniform. 

Numerous solutions have been advanced; all have disadvantages. 
Attempts to take away or suspend his status as an officer before 
appellate review is complete are fraught with legal complications. 
There is a definite possibility that any device of this sort would put 
the officer beyond reach of court-martial jurisdiction if a rehearing 
were ordered. No reserve officer released from active duty pending 
completion of appellate review has been subjected to jurisdiction for 
rehearing purposes. The least objectionable plan is to order the 
officer to his home to await result of appellate review in a full duty 
status. If he had received partial forfeitures they could be applied 
against his pay. Even if he drew full pay, it is the considered opinion 



of the Committee that the military service would benefit from his 
removal. And he would remain subject to court-martial jurisdiction. 

The Committee is recommending legislation to authorize this course 
of action a t  the discretion of the Secretary. The statute authorizes 
similar treatment of reserve officers, warrant officers, and enlisted 
men. Thus it will not be discriminatory and will give the Secretary 
maximum flexibility. 

Confinement-Treatment and Computation. With respect to the 
question of suspension of a punitive discharge during a period s&- 
cient to assure that the individual has an opportunity to demonstrate 
a potential for rehabilitation, the Committee believes that this should 
not be a problem of probation. We would simply provide [Art. 57, 
Execution of Sentence] that a punitive discharge may not be carried 
into execution untiI i t  has been a f imed  legally and its execution is 
directed by persons who are responsible for review of sentences. This 
is done as a part of a general clarification of the Code on the question 
of who may order parts of sentences executed and when. 

Another aspect of this probIem is a need to simplify the classification 
and treatment of prisoners in confinement. There has grown up 
from the Code and its interpretation a three-fold classification of 
prisoners: Pretrial, adjudged and sentenced. This three-fold classi- 
fication has been recognized as an unnecessary complication by the 
services. The current DOD amendments (H.R. 3387) attack this 
problem by permitting a convening authority to order the execution 
of parts of sentences, including the confinement part of a sentence. 
The Committee feels that, to resolve the problem completely, it is not 
only necessary to authorize the convening authority to direct that sen- 
tences to confinement be carried into execution, but also to make other 
changes to show a definite intention that all persons in confinement 
as the result of a court-martial sentence will be treated alike from the 
time the convening authority directs that their sentences to confine- 
ment be carried into execution. Before that point nll prisoners 
should be treated under the applicable rules for pretrial confinement 
which prohibit punishment other than restraint during this period. 
Article 13, Uniform Code of Military Justice. 

Under the law, a t  present, service of a sentence of confinement is 
computed from the date the sentence is adjudged by a court-martial. 
However, if the accused has been in pretrial confinement under charges 
for which he is later convicted and sentenced, the period spent in 
pretrial confinement is "time lost to be made good." In  view of this 
and in view of the gravity of the loss of liberty inherent in pretrial 
confinement the Committee believes the Code should be modzed to 
state that periods spent in pretrial confinement will be included in 
the computation of time served on a sentence later adjudged. Of 
course, the periods during which confinement is suspended would be 
excluded as a t  present. Pretrial confinement is now considered by 



courts-martial when they adjudge the sentences to confinement and is 
also considered by convening authorities when they are approving 
such sentences. We have no doubt that this has been an effective 
protection for persons in this situation. However, we believe that 
the essential fairness of the proposed statutory rule will appeal to 
everyone. 

Indeterminate Sentences. Reference has been made previously to 
the open-end characteristic of military sentences to confinement. 
This characteristic is found also in one form of the indeterminate sen- 
tence used in civilian jurisdictions and used by the Federal courts 
since 1958. The indeterminate sentence has found increasing ap- 
proval in civilian jurisdictions in the United States because it mini­
mizes disparity of sentences and permits, within the maximum period 
adjudged, the release of the accused when his progress toward reforma- 
tion has demonstrated he is ready for release and can conform to the 
standards of society. The indeterminate sentence is recognized as an 
enlightened technique in the disposition and treatment of criminal 
offenders. An indeterminate sentence system has two essential 
features; (1) the form of the sentence, and (2) an agency responsible 
for the disposition of the offender based on his response to treatment. 

Sentences to confinement are now announced by courts-martial in 
terms of a fked period of time; e.g., one year or five years. In  opera­
tion, however, these sentences are sentences for a term not to exceed 
the stated period; the offender can be released at  any time short of 
the full term. I t  would be appropriate for courts-martial to announce 
their sentences, as confinement for "not more than" or "not to exceed" 
a certain period. In this form, the sentence would be recognized as 
the form of indeterminate sentence which is most favored by penol- 
ogists for its usefulness in rehabilitation efforts. 

To complete a recognizable system of indeterminate sentences 
which would encourage public confidence that the services are adhering 
to modern standards in the treatment of offenders, would require the 
establishment of a single agency with full authority to determine the 
disposition of offenders. Under present laws, the functions necessary 
for the proper operation of an indeterminate sentence system are 
divided between a board of review, which considers the appropriateness 
of the sentence in the course of appellate review, and the Secretary, 
who possesses the powers to effect remission, suspension, and restora- 
tion. With this arrangement, the Army has developed what is 
recognized by knowledgeable persons as a superior system for the 
treatment and rehabilitation of offenders. Conversion of this system 
to an easily identifiable system of indeterminate sentences, would 
increase public recognition of the achievements of the Army in this 
field. I t  might make possible additional improvements in treatment 
and correction; certainly it would make possible improvements in the 
system of appellate review of court-martial cases. 



The responsibility of boards of review to consider the appropriate- 
ness of sentences in the cases reviewed by them, as distinguished from 
the legal correctness of the sentence, obviously is delaying the proc- 
essing of cases to legal finality. Such consideration is extraneous to 
the boards' pqincipal function' of determining the legality of the 
findings and sentence. It is not a function which should be carried on 
without reference to the progress of the accused toward reformation. 
The Committee believes that responsibility for the tern1 of confinement 
to be served by an individual should rest with an agency which is 
better equipped, and has more reliable information than a board of 
review. Overall, the committee believes that a better and more 
logical system for the sentencing and treatment of offenders, and the 
appellate review of their cases could be obtained if the Army adopted 
an outright system of indeterminate sentence. The necessary legisla- 
tion to carry out this purpose is a part of the Committee's recom- 
mended program. One of the features of our proposed amendment to 
Article 56, Uniform Code of Military Justice, is that all sentences to 
confinement, other than those for life imprisonment or confinement 
for six months or less, shall be stated by the court-martial in the form 
of an indeterminate sentence of confinement for not more than a 
stated period. Jn addition, a new Article is proposed for the Code, to 
authorize the Secretary of a department to constitute one or more 
sentence control boards. 

Sentence Control Board. Under the Committee's plan a sentence 
control board will be constituted by the Secretary and operate under 
regulations issued by the Secretary. It will have authority in its 
own right to manage all aspects of the disposition of prisoners serving 
an indeterminate sentence to confinement. This will include power 
to suspend or remit sentences, power to place on parole or to give 
unconditional release from confinement, power to effect return of 
worthy individuals to military service and power to substitute an 
administrative form of discharge for a punitive discharge which has 
not been executed. This will bring together in one agency the di- 
rection of all activities necessary for the operation of an indeterminate 
sentence system. It will relieve the Secretary from his present 
statutory obligation to pass on clemency recommendations made in 
individual cases. The sentence control board will not be in the cus- 
todial business, and will not run confinement installations. That 
function will be performed by the Provost Marshal, as at  present. 
The sentence control board will absorb all of the functions of the 
Army-Air Force Clemency and Parole Board and final restoration 
authority now delegated to the Provost Marshal General. 

Review of Appropriateness of Sentences. It is the Committee's 
plan that the sentence control board will assume, also, the function 
of reviewing sentences for appropriateness which is now performed 
by boards of review. A sentence control board is better equipped 



for this function. A board of review, like a trial court, is limited in 
its knowledge concerning the accused and must act solely on the 
record of trial. The board of review does not have reports regarding 
the accused's reaction and behavior during treatment. Furthermore, 
action, if it is to be taken by the board of review, must be taken 
during a very limited period of time, and without knowledge of how 
the action may affect the treatment and reformation of the prisoner. 
The board of review does not have at  its disposal other options which 
may be more appropriate in the handling of the individual than a 
reduction of sentence. For example, a board of review does not 
have the power to suspend the sentence; nor does it have power to 
parole. 

All that the board of review can do is to make a rough sort of 
equalization of sentences-always by scaling the higher sentences 
down to bring them in line with the lower sentences. This action 
cannot harm an accused and therefore is regarded as an important 
protection for him. A review of the legislative history of the Uniform 
Code and the Articles of War shows that Congress dehitely has been 
concerned over the possibility of harsh sentences by courts-martial, 
particularly under wartime conditions. Review of sentences for ap- 
propriateness is a function which cannot be eliminated. It is the 
Committee's opinion, however, that it can be carried out in an 
informed and sensible manner only if it  is a function of a general 
review of an offender, his background, physical and mental charac- 
teristics and potentialities coupled with results of correctional treat- 
ment. Civilian precedent is all in this direction. 

After the convening authority has acted, the entire responsibility 
for discretionary review of indeterminate sentences to confinement 
should be in an agency properly equipped to handle it. We would 
then assign to that agency responsibility for review of all sentences 
of enlisted men to punitive discharge and require this review to be 
completed before any punitive discharge is executed. A central 
agency reviewing all punitive discharge sentences and having author- 
ity to substitute an administrative form of discharge when appropriate 
could achieve a considerably higher degree of uniformity in the 
standards for issuance of punitive discharges. Thus, it should reduce 
materially the number of applications to the Army Board for Cor- 
rection of Military Records. As pointed out earlier, this would 
completely avoid the problem whether a punitive discharge should be 
suspended by the convening authority. No such discharge would be 
executed until the individual had received an evaluation by an agency 
equipped to appraise his suitability for restoration. Thus, each en- 
listed man would receive consideration somewhat equivalent to that 
now given to officers sentenced to dismissal by virtue of the fact that 
their sentences must be approved by the Secretary before the dis- 
missal may be executed. 



In order to apply this system for consideration of the punitive dis- 
charges received by men whose confinement sent'ences are below the 
indeterminate sentence level, the Committee has made special pro- 
vision that, in addition to the record of trial which goes forward for 
legal review, a copy of the record with any available information 
relevant to sentence consideration will be forwarded directly to the 
sentence control board. It will be a simple matter to arrange by 
regulation that The Judge Advocate General notify the sentence con- 
trol board as soon as the conviction and sentence have been affirmed. 
At this time, the sentence control board should notify the local com- 
mander of the disposition to make of the individual. I t  is assumed that 
the local commander wil l  have kept the board informed of significant 
reactions of the prisoner to confinement. If review of the record of 
trial and the f le  on the individual indicates that the punitive dis- 
charge is appropriate, the sentence control board will merely direct 
the execution of that portion of the sentence, or, in the interest of 
uniformity, the board might direct that another type of discharge be 
issued. To prevent the board having to make a premature decision 
in cases where information indicates there is still a possibility of 
restoration to military service, the board will need some way to move 
men in this category to a place where they can be further evaluated and 
screened for restoration potential. 

In giving this complex of power to the sentence control board it will 
not be necessary to reduce the prerogatives of local commanders. 
They will retain power to suspend or remit the sentences to confine- 
ment of persons held in facilities subject to their jurisdiction. It can 
be assumed that they will continue to make considerable use of these 
powers to salvage men for the service. The chief difference will be 
that no man will be issued a punitive discharge until directed by the 
sentence control board. 

Youthful Offenders. The Committee has considered a t  length the 
scheme which has been adopted by Congress for handling youthful 
offenders in Federal courts and treatment facilities under the Attorney 
General. Considering the differences in the military and civilian 
community, the Committee is of the opinion that it is not desirable at  
this time to erect within the military a structure for handling youth- 
ful offenders parallel to that available to the United States Courts and 
to the Attorney General. There are two principal reasons for this 
decision: (1) We believe that it would be morally and psychologi- 
cally wrong to attempt to divide soldiers according to their age- 
treating some as juveniles and some as adults; all are soldiers and all 
have adult responsibilities; (2) The nature of military organization is 
such that i t  affords much better and closer guidance for youthful per- 
sons than is provided in civilian life, a t  least for the bulk of those who 
get treatment under the youthful offender act. 

The Committee believes that by the addition of two factors to the 



recommended indeterminate sentence system it can tie in with 
the Pederal system for treatment of youthful offenders. The Secre- 
tary of the Army already has authority to transfer persons in con- 
finement to any confinement facility operated by the United States. 
(Article 58, Uniform Code of Military Justice.) I t  is recommended 
that there be added to this Article a clause specifying authority to 
transfer to specialized treatment facilities for youthful offenders which 
are operated by the Attorney General. Second, the Attorney General 
should be asked to obtain authorization to accept military prisoners of 
appropriate age who might benefit from treatment as youthful offenders 
and whose sentences are sufficiently long to make the treatment 
feasible. In  addition, the Committee recommends that the sentence 
control board have authority to set aside or expunge a conviction by 
court-martial when i t  is determined such extraordinary action is 
justified. 

FINDINGS 
1. Administration of confinement facilities and treatment of 

offenders have been complicated by judicial decisions invalidating 
portions of the Manual for Courts-Martial. 

2. The prestige of honorable officers and noncommissioned officers 
is damaged by rules permitting confinement of officers without dis- 
missal and confinement of noncommissioned officers without reduction. 

3. The presence on a military post of an officer sentenced to dis- 
missal without confinement pending completion of appellate review 
impairs morale and discipline. 

4. Opportunities for offenders to be restored to duty without the 
issuance of punitive discharges have been decreased by the Cecil and 
May decisions. 

5 .  The Army has a superior system for screening, rehabilitating 
and restoring prisoners in confinement. 

6. Boards of review should review records of trial for legal correct- 
ness and a specialized agency should review the appropriateness of 
sentences. 

7. Some advantages may be obtained by adjusting the law to 
clear the way for the Attorney General to treat selected military 
prisoners as youthful offenders. 

RECOMMENDATIONS 
That the Uniform Code of Military Justice be amended: (Tab B) 

1. to clarify how and when sentences may be carried into execu- 
tion ; 

2. to restate permissible sentences; 
3. to restore Manual for Courts-Martial rules for automatic 

reduction and limitations on the use of confinement except when 
dismissal or punitive discharge is adjudged; 



4. to establish indeterminate sentences to confinement ; 
5. to establish a sentence control board for review of certain 

sentences and other clemency functions ; 
6. to remove the requirement that sentence appropriateness be 

a function of a board of review; 
7. to permit the Secretary to order military persons to their 

homes pending appellate review of sentences to punitive separation 
when confinement is not authorized; and 

8. to authorize the Secretary to transfer selected military pris- 
oners to the Attorney General for further treatment as youthful 
offenders. 

Tab A-Comments of PMG 
Tab R-Proposed Legislation 



COMMENTS OF THE PROVOST MARSHAL GENERAL 

DISCUSSION 
A. CONFINEMENT 

1. Convening authority ordering sentences into execution 
a. The military privileges and prerogatives retained by military 

personnel who are in confinement pursuant to sentence by a court- 
martial which, as approved by the convening authority includes 
confinement but which has not been ordered executed and is awaiting 
completion of appellate review, makes it extremely difficult to arrange 
for their training, employment and rehabilitation in the disciplinary 
barracks. 

b. Personnel in this status not only enjoy the military rights and 
privileges, but the obligations and responsibilities of soldiers in a 
normal duty status. Enlisted military personnel and civilians are 
not commingled with sentenced prisoners on work details. Noncom­
missioned officers are required by regulations to wear the prescribed 
work uniform, including their insignia of grade. 

c. The result is that during the appellate process we have in 
confinement a group of prisoners whose peculiar status hampers and 
obstructs their proper administration and treatment. They are 
neither officers and soldiers on duty status discharging their duties 
in the Armed Forces, nor are they prisoners who can be fitted into 
the rehabilitation program designed to fulfill the needs of the service 
with respect to restoring the individual back to duty or to rehabilitate 
the individual for return to civilian life. Their status as a prisoner 
whose sentence to confinement has not been ordered into execution 
often continues for many months, and in some cases for years. 

d. This situation could be remedied by amending Article 64 of 
the Uniform Code of Military Justice to provide that a sentence to 
confinement approved by the convening authority can also be ordered 
into execution by the convening authority. 

2. Sentences in excess of six months without punitive discharge 
a. Paragraph 127b, Manual for Courts-Mar tial, provides that 

no sentence to confinement for a period greater than six months shall 
be adjudged unless a dishonorable or bad conduct discharge is included. 
In US v. VARNADORE (9 USCMA 471, 26 CMR 251) it was held 
that a sentence to confinement for more than six months without a 
punitive discharge was not illegal, provisions of the Manual for Courts- 
Martial notwithstanding. 

b. In  US v. HOLT (9 USCMA 476, 26 CMR 256) a similar 
decision was made. In the dissenting opinion Judge Latimer 
pointed out that under this construction a life-termer might be 

TAB A 



retained in the service, and doubted whether Congress ever intended 
to allow that eventuality to happen. 

c. Paragraph 127b, Manual for Courts-Martial, represents the 
settled military policy of the United States, laid down by successive 
Presidents since 1917, that no member of the Army should be conhed 
under sentence while holding the status of an officer or noncom­
missioned officer, and no such member should be confined under 
sentence for more than six months unless the sentence includes a 
punitive discharge. Since the punitive confinement of officers and 
noncommissioned officers adversely affects the morale, prestige and 
authority of all officers and noncommissioned officers and since con- 
finement of enlisted persons for longer than six months tends to 
degrade the armed services by allowing offenders sentenced to long 
terms for serious offenses to retain the status of military personnel, it  
is considered advisable that appropriate recommendations be made to 
amend the code to enact as a matter of law the provisions of paragraph 
127b, Manual for Courts-Martial, which were nullified by the United 
States Court of Military Appeals decisions in the Varnadore and Holt 
cases. 

d. Above recommendation takes into consideration not only the 
prestige of the service but the best interests of the serious offender, 
who by the nature of his crime forfeits, with rare exceptions, any 
prospect of further useful military service. Machinery exists, in the 
form of restoration, to provide for the exceptions. 

3. Suspension o f  punitive discharges 
a. The Armed Services have utilized the sentencing procedure of 

suspending punitive discharges until completion of confinement to 
provide an opportunity for study and observation of selected indi- 
viduals and to provide for their return to duty without the stigma 
of an executed punitive discharge. In  1956, Department of the Army 
announced a policy that punitive discharges would not be ordered 
executed unless i t  positively appeared the accused was unfit for 
restoration. Such a policy was workable until the Court of Military 
Appeals, in the Cecil-May decision of 1959, interpreted Article 72(b), 
Uniform Code of Military Justice, to mean that in every case a person 
whose discharge has been suspended must be automatically restored 
to duty if there were no subsequent acts of misconduct which would 
warrant vacation proceedings. The recent Court of Military Appeals 
decision has resulted in returning many men to duty totally unqualified 
for service. In  the light of this decision, the 1956 policy was 
ill-advised. 

b. As a result of the Cecil-May decisions, 411 disciplinary 
barracks prisoners were eligible for automatic return to a duty status. 
Most of these have been determined unsuitable for restoration to 
duty. Many are psychopathic criminals and men with substandard 
mentality or serious maladjustments. For example, one recently 



returned to duty status from the Fort Leavenworth, Kansas dis- 
ciplinary barracks under this ruling murdered a female citizen of the 
City of Leavenworth, while awaiting reassignment. 

c. Under The Judge Advocate General's interpretation of the 
May-Cecil decisions, Article 72(a) vacation proceedings may be 
initiated only for cause (specific misconduct). On the other hand, 
the Department of the Air Force has established the policy of initiating 
vacation proceedings where there is evidence or unsuitability for 
military service (Iack of motivation, low mental level, failure to adjust 
to the rehabilitation program). Since both Army and Air Force 
prisoners are confined in Army disciplinary barracks, the above 
factors are serious morale problems. More important, return of such 
individuals to their units is bound to impair military efficiency and 
reflect discreditably upon the Army. 

d. The above situation could be corrected by amending Article 
72(a) to create a status of probation only in those cases in which the 
individual has been returned to a full duty status under suspended 
sentence. 
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 t
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 f
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h
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F. Records of Trial and Review of Findings 

DISCUSSION 
Duplication in Appellate Procedures. The Committee is convinced 

that the appellate review of general courts-martial contains unneces- 
sary duplication and wasted effort. Delay in the final decision of 
cases is bad for the accused and detrimental to good order and dis- 
cipline in the service, particularly in wartime. Proceedings of a 
general court-martial are subjected to more reviews than proceedings 
of any of our civilian criminal courts or criminal trial proceedings 
of other civilized countries. Review is piled upon review. After a 
court-martial has found an accused guilty beyond a reasonable doubt, 
three separate officers or agencies are required to review the case 
using the standard of reasonable doubt. A staff judge advocate 
must base his opinion on this standard, a convening authority must 
base his approval of the findings on this standard, and a board oE 
review must affirm the findings on this standard. A staff judge 
advocate must consider all aspects of the record to see whether there 
has been an error of law which has prejudiced the substantial rights 
of the accused. He then transmits his opinion to the convening 
authority who sits in judgment upon this legal question. 

The record is then forwarded for further review by lawyers who are 
charged with the same function. After it leaves the convening 
authority, the record will be reviewed for errors of law or legal cor- 
rectness at  least once, and possibly three times. If it is a case in 
which the sentence does not require a review by a board of review 
initially, the record will go to the Office of The Judge Advocate General 
for examination. If the examiner considers finding or sentence unsup- 
ported by law, The Judge Advocate General will refer it to a board 
of review, and after the board of review has acted in the case it is 
possible that The Judge Advocate General may refer it to the Court 
of Military Appeals for resolution of some legal point. A case in 
which the convening authority has approved a sentence extending to 
a punitive discharge or confinement for one year or more automatically 
goes before a board of review. On this type of case the accused has 
a right to petition the Court of Military Appeals for review of the 
case after the board of review has acted. 

The Committee finds that a great many of the issues in appellate 
litigation have only indirect connection with the guilt or innocence 
of the accused or with the question of whether his rights were prej- 
udiced at  the time of trial. Although the accused pleaded guilty to 
all the charges at  the trial, the form and the content of the staff judge 
advocate's review may result in lengthy litigation, both before a 



board of review and before the Court of Military Appeals. Owing 
to the peculiar responsibilities of a board of review concerning the 
appropriateness of a sentence, there is a requirement that appellate 
defense counsel collect and present material designed to cause a reduc- 
tion of the sentence and, in many cases, to use oral argument for this 
purpose. Adversary procedures are being pushed into new areas. 
For example, the staff judge advocate now has to furnish the accused 
an opportunity to submit rebuttal for any adverse remarks in the 
review; also, defense counsel are urging that they should be able to 
present issues to the convening authority before he refers a case and 
before he approves it. These are only a few examples of the com- 
plications which exist in the appellate review of courts-martial. 

Efforts To Simplify Appellate Procedures. An urgent need for 
simplification of appellate procedures has been recognized for some 
time. The DOD has had proposed legislation before the Congress 
for a number of years to effect some simplification. The current 
DOD bill (HR 3387) would, for example, allow certain general court- 
martial records to be prepared in summarized i-orm and reviewed in 
the field by a judge advocate in consonance with the present procedure 
for review of summary and special courts-martial. At the board of 
review level, the DOD bill would permit an accused to waive in writing 
his right to have his case reviewed by a board of review. The Com- 
mittee considers the provisions for summarized records and review in 
the field eminently sensible and reasonable when the sentence adjudged 
by a general court-martial does not include a punitive discharge or 
confinement in excess of six months. On the other hand, the Com- 
mittee does not believe that the provision in the DOD bill for waiver 
of review by a board of review will have any significant effect, either 
in simplifying review procedures or in reducing the time for appellate 
processing of cases. Even when the accused has pleaded guilty at  the 
trial, there is always a possibility that the board of review can be 
persuaded to reduce the sentence. I t  is difficult to see how any 
zealous defense counsel can advise the accused to forego presenting 
his case before the board of review. Were it not for the question of 
appropriateness of sentence, cases in which the findings are based 
completely on pleas of guilty could and should be eliminated from the 
category justifying an automatic referral to a board of review. The 
arguments for transferring consideration of sentence functions to a 
more appropriate agency are, we believe, convincing. Once this step 
is taken, cases based on guilty pleas appropriately can receive an 
initial automatic review in the Office of The Judge Advocate General, 
but not before a board of review. 

Automatic Review. The Committee endorses an automatic review 
of courts-martial cases. Just  as every soldier should be given a fair 
trial, free from legal error which would materially prejudice his sub- 
stantial right-so he should be entitled to an automatic review by 



professional and skilled personnel as a safeguard that this standard 
of trial procedure will be maintained. The nature of the review 
should be appropriate to the legal issues in the case and the gravity 
of the penalty to which the accused is subjected. 

Review of Findings by Convening Authority. After close scrutiny 
of the appellate processes, the Committee concludes that review of 
the findings of a general court-martial by a convening authority is an 
anachronism. This procedure developed in earlier days when the 
trial itself was not conducted with the participation of lawyers. 
Review by the staff judge advocate might be the first time the pro- 
fessional knowledge and skill of a lawyer was brought to bear in the 
entire proceedings. This state of affairs has not existed since 1949 
when the Elston Act went into effect and required the participation 
of lawyers in general courts-martial as counsel for the accused, for 
the government and as legal advisor for the court. 

The Committee also concludes that review by the staff judge 
advocate and by the convening authority of the findings of a general 
court-martial is of no substantial value to the accused. The pro- 
cedures at  his trial have been supervised by lawyers. The effect of 
any errors which have been committed will be judged by lawyers who 
are assigned the duty of judging these issues. 

The convening authority is in the position of a single layman juror 
who is called upon to judge a matter of law based on legal advice 
given by his staff judge advocate. One-half of the commanders 
presently exercising general courts-martial jurisdiction agree that there 
is no necessity for the convening authority to be concerned with the 
legality of the proceedings. Many of the others support the necessity 
for continuation of review by the convening authority on the ground 
that it is necessary for early detection of errors which might require 
a rehearing of the case. 

Revision or Rehearing Authorized by Law Officer. If there is to 
be a rehearing, it is in the interest of justice that this fact be deter- 
mined at  the earIiest point possible; otherwise, it may become impos- 
sible to assemble the necessary witnesses. Fairness to the accused 
requires that if there has been a legal error it be noted as early as 
possible so that he may receive the benefit of any more favorable 
result obtainable at  a rehearing. A written opinion by the staff judge 
advocate and consideration of the opinion by the convening authority 
should not be necessary to obtain this objective. The Committee 
proposes amendments which will permit motions for revision or recon- 
sideration to be made to the law officer as soon as the record of trial 
is available as a basis for such motions. The motion can originate 
with the accused, with the government, or with the law officer. Thus, 
if the trial counsel who reads the record, or a staff judge advocate, 
considers that prejudicial error has occurred, he will bring it to the 
attention of the law officer. The law officer's judgment in granting 



or denying a motion for a rehearing or for reformation of the record 
will be at  least as well informed as the staff judge advocate's decision 
or advice would have been; and i t  will certainly be better informed 
legally than that of the convening authority. With the addition. of 
this procedure to trial practices, the Committee proposes that the 
staff judge advocate's review of the findings and the obligation of the 
convening autbority to pass upon the findings be eliminated. 

Review of Sentence by Convening Authority. A convening 
authority is properly concerned with the sentence which has been 
adjudged and its effect on manpower available to his unit as well as 
upon order and discipline in his unit. He should have the oppor- 
tunity, as he does now, to take any normal clemency action with 
respect to the sentence. When he sent the charges to the general 
court-martial for trial, he indicated that he had made an initial deter- 
mination that this man, if found guilty as charged, was a potential 
loss to his organization. Matters may have been brought out a t  the 
trial, however, which would change that decision. The opportunity 
for the convening authority to pass on the appropriateness of the 
sentence gives him the opportunity to consider anew his decision con- 
cerning the future value of the accused to his unit. Under the Com- 
mittee's plan, the convening authority will retain all of his present 
powers to deal with the sentence, including the authority to disapprove 
the entire sentence. If he disapproves the entire sentence, he may, 
under the proposed revision of the Code, determine that the entire 
proceedings should be nullified. 

All of these determinations are completely within the discretion of 
the convening authority and he is tied with no legal rules except that 
he may not increase the punishment adjudged by the court-martial. 
In  keeping, however, with the new proposed statutory rules for in- 
clusion of reduction to the lowest enlisted grade in sentences of con- 
finement, and in inclusion of punitive separation in certain sentences 
to confinement, the convening authority's clemency actions must be 
in consonance with the rules which will be prescribed by the statute or 
by the presidential regulation. He cannot, for instance, disapprove 
reduction of a noncommissioned officer to the lowest enlisted grade 
and approve and order confinement executed. This would defeat 
the purpose of the Committee's proposed statute. 

To the maximum extent possible, the Committee's revision of the 
Code will let the convening authority direct the execution of sen­
tences, or parts of sentences to foster proper administration and 
management a t  the local level and to achieve the maximum immedi- 
ate deterrent effect. 

The size and type of the sentence approved by the convening author- 
ity will continue to be the basic determinant for the type of appellate 
review to be afforded the record. The type and extent of the sentence 
adjudged by the court will govern the type of record to be prepared. 



This is in accordance with the scheme advanced in the DOD amend- 
ment (HR 3387). 

Eliminating Board of Review in Guilty Plea Cases. In its discussion 
of sentences, and particularly the appropriateness of sentences, the 
Committee has laid the ground work for one of its most important 
recommendations in the field of appellate procedure. The Commit- 
tee recommends that any record of trial, which because of the size of 
the sentence would under present rules be reviewed by a board of 
review, should be reviewed instead by a reviewing officer in the O5ce 
of The Judge Advocate General if the accused has been convicted 
only of offenses to which he pleaded guilty. Tremendous savings in 
time and personnel for appellate procedures can be foreseen from this 
change. From one-third to one-half of the cases now going before a 
board of review will be eliminated from the adversary type of appellate 
procedures with complete fairness to the accused. This action is 
possible only if the Committee's recommendation concerning the 
establishment of a sentence control board with responsibility for 
reviewing the appropriateness of indeterminate sentences is adopted. 
If the latter recommendation is not adopted, then the Committee 
can go no further in this direction than to endorse the current DOD 
amendment to allow accused persons to waive consideration of their 
cases by a board of review. We have already commented on this 
proposal and have stated our appraisal that i t  will not effect any 
significant reduction in the volume of appellate litigation or the time 
required for finalization of cases. 

Additional Powers for TJAG. The Committee has considered the 
DOD proposals which would give to The Judge Advocate General 
additional powers with respect to cases which are reviewed or examined 
in his office as distinguished from those which go before a board of 
review. The additional powers recommended are appropriate and 
will add to the flexibility of the operation of The Judge Advocate 
General's Office. For the same reason, the Committee endorses the 
provisions of the DOD bill that would allow The Judge Advocate 
General to determine that a rehearing of a case is impracticable and 
dismiss the charges instead of forwarding the case to the field for a 
rehearing which has been authorized by a board of review or by the 
Court of Military Appeals. The Committee likewise endorses the 
DOD amendment which would extend the period for sing a petition 
for new trial under Article 73 from one year to two years and would 
give The Judge Advocate General additional flexibility in the handling 
of those petitions. 

FINDINGS 
1. 'There is unnecessary duplication and wasted effort in the 

appellate review of general courts-martial proceedings. 
2. Many of the past issues litigated on review had no direct bearing 

I 



on the guilt or innocence of an accused or whether he had received a 
fair trial. 

3. The tendency toward the multiplication of present adversary 
procedures militates against the simplification of military justice. 

4. The requirement for the general court-martial convening 
authority to approve findings delays the appellate process and is 
unnecessary to military justice as long as the convening authority 
has full powers of clemency with respect to the sentence. 

5. Department of Defense amendments (HR 3387) will simplify 
appellate review to some extent, but will not fulfill all the requirements 
for needed improvement. 

6. The key to important progress toward simplification is to provide 
for review of sentences apart from legal procedures. 

RECOMMENDATIONS 
That the Uniform Code of Military Justice be amended (Tab A): 

1. To remove any requirement for a convening authority to 
approve the findings of a general court-martial. 

2. To incorporate authority to prepare summarized records of 
trial in certain general court-martial cases. 

3. To permit the law officer to hear motions for revision and 
rehearing based on the record of trial and authorize revision pro- 
ceedings or rehearings to be held. 

4. To remove the requirement for a staff judge advocate review. 
5. To limit boards of review to consideration of correctness in 

law and fact. 
6. To authorize initial appellate review in OTJAG rather than 

by a board of review when the accused has pleaded guilty to all 
specifications and charges of which he was found guilty. 

7. To give TJAG additional powers in the disposition of (I) cases 
initially reviewed in OTJAG, (2) cases in which a board of review 
or the Court of Military Appeals has ordered a rehearing, and (3) 
petitions for new trial. 
T a b  A-Proposed Legislation 
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at
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n
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 t
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n
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h
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 o
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 f
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se
nt

en
ce

. 
T

he
 C

om
m

it
- 

te
e 

A
m

en
dm

en
t 

w
ou

ld
 d

el
et

e 
al

l 
re

fe
r-

 
en

ce
s 

to
 s

um
m

ar
y 

an
d

 
sp

ec
ia

l 
co

ur
t-

m
ar

ti
al

 r
ec

or
ds

 i
n 

A
rt

ic
le

 6
5,

 U
C

M
J.

 
T

h
e 

C
om

m
it

te
e 

A
m

en
dm

en
t 

ob
ta

in
s 



(b
) 

If
 

th
e 

se
nt

en
ce

 
of

 
a 

sp
ec

ia
l 

co
ur

t-
m

ar
ti

al
 a

s 
ap

pr
ov

ed
 b

y
 t

h
e 

co
nv

en
in

g 
au

- 
th

o
ri

ty
 i

nc
lu

de
s 

a 
ba

d-
co

nd
uc

t 
di

sc
ha

rg
e,

 
w

he
th

er
 o

r 
n

o
t 

su
sp

en
de

d,
 t

h
e 

re
co

rd
 s

ha
ll

 
b

e 
se

n
t 

to
 

th
e 

of
fi

ce
r 

ex
er

ci
si

ng
 

ge
ne

ra
l 

co
u

rt
 m

ar
ti

al
 

ju
ri

sd
ic

ti
on

 
ov

er
 

th
e 

co
m

­
m

an
d 

to
 b

e 
re

vi
ew

ed
 i

n
 t

h
e 

sa
m

e 
m

an
ne

r 
as

 a
 r

ec
or

d 
of

 t
ri

al
 b

y
 g

en
er

al
 c

ou
rt

-m
ar

ti
al

 
or

 d
ir

ec
tl

y 
to

 t
h

e 
ap

p
ro

p
ri

at
e 

Ju
d

g
e 

A
dv

o-
 

ca
te

 G
en

er
al

 t
o

 b
e 

re
vi

ew
ed

 b
y

 a
 b

oa
rd

 o
f 

re
vi

ew
.' 

If
 t

h
e 

se
nt

en
ce

 a
s 

ap
pr

ov
ed

 b
y

 t
h

e 
of

fi
ce

r 
ex

er
ci

si
ng

 g
en

er
al

 c
ou

rt
-m

ar
ti

al
 j

ur
is

- 
di

ct
io

n 
in

cl
ud

es
 

a 
ba

d-
co

nd
uc

t 
di

sc
ha

rg
e,

 
w

he
th

er
 o

r 
n

o
t 

su
sp

en
de

d,
 t

h
e 

re
co

rd
 s

ha
ll

 
be

 s
en

t 
to

 t
h

e 
ap

p
ro

p
ri

at
e 

Ju
d

g
e 

A
dv

oc
at

e 
G

en
er

al
 t

o
 b

e 
re

vi
ew

ed
 b

y
 a

 b
oa

rd
 o

f 
re

vi
ew

. 
(c

) 
A

ll 
o

th
er

 s
pe

ci
al

 a
n

d
 s

u
m

m
ar

y
 c

ou
rt

- 
m

ar
ti

al
 r

ec
or

ds
 s

ha
ll

 b
e 

re
vi

ew
ed

 b
y

,a
 ju

dg
e 

ad
vo

ca
te

 o
f 

th
e 

A
rm

y 
or

 t
h

e 
A

ir
 F

or
ce

, 
a 

la
w

 s
p

ec
ia

l~
st

 of
 t

h
e 

N
av

y
, 

or
 a

 la
w

 s
pe

ci
al

is
t 

or
 l

aw
ye

r 
of

 
th

e 
C

oa
st

 
G

u
ar

d
 o

r 
D

ep
ar

t­
m

en
t 

of
 

th
e 

T
re

as
u

ry
, 

an
d

 s
ha

ll
 b

e 
tr

an
s-

 
m

it
te

d
 

an
d

 
di

sp
os

ed
 

of
 

as
 

th
e 

S
ec

re
ta

ry
 

co
nc

er
ne

d 
m

ay
 p

re
sc

ri
be

 b
y

 r
eg

ul
at

io
n.

 

(B
) 

in
vo

lv
es

 a
 g

en
er

al
 o

r 
fl

ag
 o

ff
ic

er
; 

(C
) 

in
cl

ud
es

 d
is

m
is

sa
l,

 d
is

ho
no

ra
bl

e 
or

 b
ad

 c
on

du
ct

 d
is

ch
ar

ge
; 

(D
) 

in
cl

ud
es

 c
on

fi
ne

m
en

t 
or

 f
or

fe
i-

 
tu

re
s 

fo
r 

m
or

e 
th

an
 s

ix
 m

o
n

th
s;

 o
r 

(E
) 

in
cl

ud
es

 
a 

fi
ne

 
of

 
$5

00
.0

0 
or

 
m

or
e.

 (2
) 

se
nd

 
a 

co
py

 
of

 
th

e 
re

co
rd

 
an

d
 a

ll
 

av
ai

la
bl

e 
in

fo
rm

at
io

n 
re

le
v

an
t 

to
 

se
nt

en
ce

 
co

ns
id

er
at

io
n 

to
 a

 
se

nt
en

ce
 

co
nt

ro
l 

b
o

ar
d

 
if 

th
e 

se
nt

en
ce

, t
he

n-
 

(A
) 

in
cl

ud
es

 
an

 u
ns

us
pe

nd
ed

 
in

de
- 

te
rm

in
at

e 
se

nt
en

ce
 t

o
 c

on
fi

ne
m

en
t;

 
(B

) 
in

cl
ud

es
 

un
su

sp
en

de
d 

a 
di

s­
ho

no
ra

bl
e 

or
 b

ad
 c

on
du

ct
 d

is
ch

ar
ge

. 
(b

) 
A

ll 
o

th
er

 
co

ur
t-

m
ar

ti
al

 
re

co
rd

s 
sh

al
l 

be
 r

ev
ie

w
ed

 b
y

 a
 j

ud
ge

 a
d

v
o

ca
te

 o
f 

th
e 

A
rm

y 
or

 t
h

e 
A

ir
 F

or
ce

, 
a 

la
w

 s
pe

ci
al

is
t 

of
 t

h
e 

N
av

y
, 

o
r 

a 
la

w
 s

pe
ci

al
is

t 
or

 l
aw

ye
r 

of
 

th
e 

C
oa

st
 

G
ua

rd
 o

r 
D

ep
ar

tm
en

t 
of

 
th

e 
T

re
as

u
ry

, 
an

d
 

sh
al

l 
be

 t
ra

n
sm

it
te

d
 a

n
d

 d
is

po
se

d 
of

 
as

 t
h

e 
S

ec
re

ta
ry

 c
on

ce
rn

ed
 m

ay
 p

re
sc

ri
be

 b
y

 r
eg

ul
a-

 
ti

o
n

. 

th
e 

ob
je

ct
iv

e 
of

 
th

e 
D

O
D

 A
m

en
dm

en
t 

to
 t

b
e 

va
ri

ou
s 

su
bs

ec
ti

on
s 

of
 

A
rt

ic
le

 6
5,

 
U

C
M

J,
 

w
hi

ch
 

h
as

 
th

e 
re

su
lt

 
of

 
no

 
lo

ng
er

 
re

qu
ir

in
g 

ge
ne

ra
l 

co
ur

t-
m

ar
ti

al
 

ca
se

s 
to

 
be

 
fo

rw
ar

de
d 

fo
r 

ap
pe

ll
at

e 
re

vi
ew

 w
he

re
 t

h
e 

se
nt

en
ce

 d
id

 n
o

t 
in

- 
cl

ud
e 

a 
b

ad
 c

on
du

ct
 d

is
ch

ar
ge

 o
r 

w
as

 n
o 

gr
ea

te
r 

th
an

 c
ou

ld
 

be
 

ad
ju

dg
ed

 
b

y
 
a 

sp
ec

ia
l 

co
ur

t-
m

ar
ti

al
. 

(T
E

N
T

A
T

IV
E

 D
R

A
F

T
)-

C
on

ti
nu

ed
 

*R
ef

er
en

ce
s 

in
 th

e 
se

ct
io

na
l a

na
ly

si
s 

to
 th

e 
D

ep
ar

tm
en

t 
of

 D
ef

en
se

 (
D

O
D

) 
A

m
en

dm
en

ts
 m

ea
ns

 th
e 

am
en

dm
en

ts
 o

f 
T

it
le

 1
0,

 U
ni

te
d 

S
ta

te
s 

C
od

e,
 8
8
 c

on
ta

in
ed

 i
n 
I1
 R

. 3
38
7.
 

86
th

 C
on

gr
es

s,
 1

st
 S

es
si

on
. 



C
O

M
P

A
R

A
T

IV
E

 
T

A
B

L
E

 
O

F
 

P
R

E
S

E
N

T
 

A
R

T
IC

L
E

S
 

O
F

 
U

N
IF

O
R

M
 

C
O

D
E

 
O

F
 

M
IL

IT
A

R
Y

 
JU

S
T

IC
E

, 
C

O
M

M
IT

T
E

E
 

A
M

E
N

D
M

E
N

T
S

, 
A

N
D

 S
E

C
T

IO
N

A
L

 A
N

A
L

Y
S

IS
*-

C
on

ti
nu

ed
 

U
ni

fo
rm

 C
od

e 
of 

M
il

it
ar

y 
Ju

st
ic

e 
C

om
m

it
te

e 
am

en
dm

en
t 

S
ec

tio
na

l a
na

ly
si

s 
I
 

8 
86

6.
 A

rt
. 

66
. 

R
ev

ie
w

 b
y 

bo
ar

d 
of

 r
ev

ie
w

 
(a

) 
E

ac
h 

Ju
dg

e 
A

dv
oc

at
e 

G
en

er
al

 s
ha

ll
 

co
ns

ti
tu

te
 (

in
 h

is
 o

ff
ic

e)
 o

ne
 o

r 
m

or
e 

bo
ar

ds
 

of
 

re
vi

ew
, 

ea
ch

 c
om

po
se

d 
of

 
n

o
t 

le
ss

 t
h

an
 

th
re

e 
co

m
m

is
si

on
ed

 o
ff

ic
er

s o
r 

ci
vi

li
an

s,
 e

ac
h 

of
 w

ho
m

 m
us

t 
be

 a
 m

em
be

r 
of

 t
h

e 
b

ar
 o

f 
a 

F
ed

er
al

 c
ou

rt
 o

r t
h

e 
hi

gh
es

t 
co

ur
t o

f 
a 

S
ta

te
. 

(b
) 

T
he

 J
ud

ge
 

A
dv

oc
at

e 
G

en
er

al
 

sh
al

l 
re

fe
r 

to
 a

 b
oa

rd
 o

f 
re

vi
ew

 t
h

e 
re

co
rd

 i
n 

ev
er

y 
ca

se
 o

f 
tr

ia
l 

by
 c

ou
rt

-m
ar

ti
al

 i
n

 w
hi

ch
 t

h
e 

se
nt

en
ce

, 
as

 a
pp

ro
ve

d,
 a

ff
ec

ts
 a

 g
en

er
al

 o
r 

fl
ag

 o
ff

ic
er

 o
r 

ex
te

nd
s 

to
 d

ea
th

, 
di

sm
is

sa
l 

of
 

a 
co

m
m

is
si

on
ed

 o
ff

ic
er

, 
ca

de
t,

 o
r 

m
id

sh
ip

- 
m

an
, 

di
sh

on
or

ab
le

 
or

 
b

ad
 

co
nd

uc
t 

di
s­

ch
ar

ge
, o

r 
co

nf
in

em
en

t f
or

 o
ne

 y
ea

r 
o

r 
m

or
e.

 
(c

) 
In

 a
 c

as
e 

re
fe

rr
ed

 t
o

 i
t,

 t
h

e 
bo

ar
d 

of
 

re
vi

ew
 m

ay
 a

ct
 o

nl
y 

w
it

h 
re

sp
ec

t 
to

 t
h

e 
fi

nd
in

gs
 a

n
d

 s
en

te
nc

e 
as
 

ap
pr

ov
ed

 b
y

 t
h

e 
co

nv
en

in
g 

au
th

or
it

y.
 

It
 m

ay
 a

ff
ir

m
 o

nl
y 

su
ch

 f
in

di
ng

s 
of

 g
ui

lt
y,

 a
n

d
 t

h
e 

se
nt

en
ce

 o
r 

su
ch

 p
ar

t 
o

r 
am

ou
nt

 o
f 

th
e 

se
nt

en
ce

, 
as

 i
t 

fi
nd

s 
co

rr
ec

t i
n

 la
w

 a
n

d
 f

ac
t 

an
d

 d
et

er
m

in
es

, 
o

n
 t

h
e 

ba
si

s 
of

 t
h

e 
en

ti
re

 r
ec

or
d,

 s
ho

ul
d 

b
e 

ap
pr

ov
ed

. 
In

 c
on

si
de

ri
ng

 
th

e 
re

co
rd

, 
it

 
m

ay
 w

ei
gh

 t
h

e 
ev

id
en

ce
, 

ju
dg

e 
th

e 
cr

ed
i-

 
bi

li
ty

 o
f 

w
it

ne
ss

es
, 

an
d

 d
et

er
m

in
e 

co
nt

ro
- 

5 
86

6.
 

A
rt

. 
66

. 
R

ev
ie

w
 b

y 
a 

bo
ar

d 
of

 r
ev

ie
w

 
(a

) 
N

o 
ch

an
ge

. 
(b

) 
T

he
 J

ud
ge

 A
dv

oc
at

e 
G

en
er

al
 s

ha
ll

 r
ef

er
 

to
 a

 b
oa

rd
 o

f 
re

vi
ew

 t
h

e 
re

co
rd

 i
n

 e
ve

ry
 c

as
e 

of
 t

ri
al

 b
y

 c
ou

rt
-m

ar
ti

al
 in

 w
hi

ch
 th

e 
ap

pr
ov

ed
 

se
nt

en
ce

­
(I

) 
ex

te
nd

s 
to

 d
ea

th
; 

(2
) 

af
fe

ct
s 

a 
ge

ne
ra

l 
o

r 
fl

ag
 o

ff
ic

er
; 

(3
) 

ex
te

nd
s 

to
 t

h
e 

di
sm

is
sa

l 
o

f,
 a 

co
m

­
m

is
si

on
ed

 o
ff

ic
er

 o
r 

a 
ca

de
t 

o
r 

m
id

sh
ip

m
an

, 
o

r 
in

cl
ud

es
 a

 d
is

ho
no

ra
bl

e 
or

 b
ad

 c
on

du
ct

 d
is

- 
ch

ar
ge

, 
or

 c
on

fi
ne

m
en

t 
fo

r 
on

e 
ye

ar
 o

r 
m

or
e,

 
un

le
ss

 t
he

 a
cc

us
ed

 p
le

ad
ed

 g
ui

lt
y 

to
 e

ac
h 

of
fe

ns
e 

of
 w

hi
ch

 h
e 

w
as

 fo
un

d 
gu

il
ty

. 
(c

) 
In

 a
 c

as
e 

re
fe

rr
ed

 t
o

 i
t,

 t
h

e 
bo

ar
d 

of
 r

e-
 

vi
ew

 s
ha

ll
 a

ff
ir

m
 o

nl
y 

su
ch

 f
in

di
ng

s 
of

 
gu

il
ty

 
an

d
 t

h
e 

se
nt

en
ce

 o
r 

su
ch

 p
ar

t 
o

r 
am

o
u

n
t 

of
 

th
e 

se
nt

en
ce

 a
s 

it
 fi

nd
s 

co
rr

ec
t i

n
 la

w
 a

n
d

 f
ac

t.
 

In
 c

on
si

de
ri

ng
 t

h
e 

re
co

rd
, 

it
 m

ay
 w

ei
gh

 t
h

e 
ev

id
en

ce
, 

ju
dg

e 
th

e 
cr

ed
ib

il
it

y 
of

 
w

it
ne

ss
es

, 
an

d
 d

et
er

m
in

e 
co

nt
ro

ve
rt

ed
 q

ue
st

io
ns

 o
f 

fa
ct

, 
re

co
gn

iz
in

g 
th

at
 t

h
e 

tr
ia

l 
co

ur
t 

sa
w

 a
n

d
 h

ea
rd

 
th

e 
w

it
ne

ss
es

. 
(d

) 
N

o 
ch

an
ge

. 
(e

) 
T

h
e 

Ju
dg

e 
A

dv
oc

at
e 

G
en

er
al

 m
ay

 d
is

- 
m

is
s 

th
e 

ch
ar

ge
s 

w
he

ne
ve

r 
th

e 
bo

ar
d 

of
 r

ev
ie

w
 

S
ub

se
ct

io
n 

(b
) 

of
 

A
rt

ic
le

 6
6,

 U
C

M
J,

 
is

 
am

en
de

d 
to

 
in

co
rp

or
at

e 
th

e 
D

O
D

 
A

m
en

dm
en

t e
xc

ep
t t

h
e 

re
qu

ir
em

en
t 

th
at

 
th

e 
ac

cu
se

d 
w

ai
ve

 r
ev

ie
w

 b
y

 t
h

e 
bo

ar
d 

of
 

re
vi

ew
. 

In
 t

h
is

 
re

ga
rd

 
th

e 
D

O
D

 
A

m
en

dm
en

t 
pr

ov
id

es
: 

"(
b)

 
T

h
e 

Ju
dg

e 
A

dv
oc

at
e 

G
en

er
al

 
sh

al
l 

re
fe

r 
to

 a
 

bo
ar

d 
of

 
re

vi
ew

 e
ac

h
 

re
co

rd
 

of
 

tr
ia

l 
b

y
 

co
ur

t-
m

ar
ti

al
 

in
 

w
hi

ch
 t

h
e 

ap
pr

ov
ed

 s
en

te
nc

e-
 

* 
* 

rir
 

"(
4)

 i
nc

lu
de

s 
a 

di
sh

on
or

ab
le

 o
r b

ad
- 

co
nd

uc
t 

di
sc

ha
rg

e,
 

or
 

co
nf

in
em

en
t 

fo
r 

on
e 

ye
ar

 o
r 

m
or

e,
 

un
le

ss
 t

h
e 

ac
cu

se
d 

pl
ea

de
d 

gu
il

ty
 t

o
 e

ac
h 

of
fe

ns
e 

of
 

w
hi

ch
 

he
 w

as
 f

ou
nd

 g
ui

lt
y 

an
d 

ha
s 

st
at

ed
 
in

 
w

ri
ti

ng
, 

af
te

r 
th

e 
co

nv
en

in
g 

au
th

or
it

y 
ha

s 
ac

te
d 

in
 h

is
 c

as
e,

 t
ha

t 
he

 d
oe

s 
no

t 
de

si
re

 
re

vi
ew

 b
y 

a 
bo

ar
d 

of
 r

ev
ie

w
."

 
S

ub
se

ct
io

n 
(c

) 
is

 
am

en
de

d 
an

d
 

re
­

m
ov

es
 

se
nt

en
ce

 
ap

pr
op

ri
at

en
es

s 
co

n­
si

de
ra

ti
on

 
fr

om
 

th
e 

bo
ar

d 
of

 
re

vi
ew

 
be

ca
us

e 
th

at
 

fu
nc

ti
on

 
w

ou
ld

 
b

e 
pe

r­
fo

rm
ed

 
b

y
 

a 
se

nt
en

ce
 

co
nt

ro
l 

bo
ar

d.
 

T
h

e 
D

O
D

 
A

m
en

dm
en

t 
is

 
ad

op
te

d 
in

 
su

bs
ec

ti
on

 
(e

) 
an

d
 

gi
ve

s 
T

h
e 

Ju
dg

e 



ve
rt

ed
 q

ue
st

io
ns

 o
f 

fa
ct

, 
re

co
gn

iz
in

g 
th

at
 

th
e 

tr
ia

l 
co

ur
t 

sa
w

 a
n

d
 h

ea
rd

 t
h

e 
w

it
ne

ss
es

. 
(d

) 
If

 t
h

e 
bo

ar
d 

of
 r

ev
ie

w
 s

et
s 

as
id

e 
th

e 
Q

I
4
 

P
 

fi
nd

in
gs

 a
n

d
 s

en
te

nc
e,

 i
t 

m
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G. Jurisdiction and Substantive Offenses 

DISCUSSION 
Jurisdiction. The armed forces have court-martial jurisdiction 

over retired members of a regular component who are entitled to draw 
pay and retired members of a reserve component who are receiving 
hospitalization from an armed force. Article 2, Uniform Code of 
Military Justice. Retired persons rarely have been tried by court- 
martial. However, as a result of their being subject to the Uniform 
Code of Military Justice, the Army is often asked to handle complaints, 
sometimes frivolous, that retired personnel are believed to have com- 
mitted violations of the Code. The former attitude that members 
drew retired pay to keep themselves ready to return to active duty 
has been replaced by the concept that retired pay is a vested right 
accruing from honorable service for a prescribed time. Thus one of 
the main rationalizations for continuation of court-martial jurisdiction 
largely has evaporated. 

Retired members of the armed forces are merged with the general 
civilian population of the United States. They should be subject to 
the same laws as their neighbors with the same obligations and the 
same freedom of action. Courts-martial jurisdiction imposes an 
obligation to abide by a different set of laws. 

Good order and discipline in the armed forces are not benefited by 
continuing jurisdiction over retired members unless they are on active 
duty. If they are receiving hospitalization from an armed force they 
can be required to abide by hospital rules and regulations to the same 
degree dependents of members are required to obey while they are 
undergoing hospitalization in a medical installation of the armed forces. 

The Committee considers jurisdiction over retired members un- 
necessary and recommends amendment to Article 2, Uniform Code 
of Military Justice, to eliminate that jurisdiction. 

Substantive Offenses. Experience with the punitive articles of 
the Uniform Code of Military Justice as interpreted by the United 
States Court of Military Appeals clearly indicates a need for modifica- 
tion of some of those articles. 

Article 83: Fraudulent enlistment, appointment, or separation. His­
torically there were two ways a person could gain entry into the 
service, i.e., appointment, as in the case of commissioned officers, and 
enlistment, which has been accepted generally to include all ways in 
which a person can assume thestatus of an enlisted person in the 
military service. The Manual for Courts-Martial adopts this and 
provides that the term "enlistment" includes "induction" (para 162, 
Manual for Courts-Martial, 1951). In United States v. Jenkins, 22 



CMR 51 (1956), the United States Court of Military Appeals invali- 
dated the Manual provision. There is now no effective way to 
punish under this article those who fraudulently gain entry to the 
armed forces under the Selective Service laws. The Committee 
recommends amendment of the statute to correct this deficiency. 

Article 85: Desertion. Pursuant to the authority granted by 
Article 36, Uniform Code of Military Justice, to prescribe modes of 
proof, the President provides in the Manual for Courts-Martial 
(Executive Order) that in cases of desertion, evidence of a long un- 
explained absence will justify an inference of intent to remain away 
permanently. I n  United States v. Cothern, 23 CMR 382 (1957), the 
United States Court of Military Appeals held that an instruction 
patterned after this Presidential rule was erroneous. The Committee 
feels that a rule is necessary to set fixed periods of unauthorized 
absence after which desertion is presumed unless the contrary is proven. 
An amendment to the Uniform Code of Military Justice is offered for 
this purpose. 

Article 96: Failure to obey general order or regulation. Pursuant to 
this Article commanding officers issued a series of general orders for 
the government of the personnel of their posts, camps or stations that 
were analogous to local laws in a civilian community. Violations of 
general orders issued by some commanders are no longer punishable 
as failures to obey general orders, United States v. Ochoa, 28 CMR 
168 (1959). The force of all such orders issued by a conimand below 
territorial command level has been seriously compromised by de- 
cisions holding that actual knowledge is necessary in the prosecution 
of such offenses. This amounts to an interpretation that ignorance 
of the law is an excuse as far as the general orders of posts, camps 
and stations are concerned. United States v. Curtin, 26 CMR 207 
(1958). The Committee recommends correction of this situation by 
amendment of the statute. 

Article 95: The Uniform Code of Military Justice presently makes 
a distinction between escape from custody and escape from confine- 
ment. In  doing so, a legal fiction has been created wherein two 
offenses are treated separately when the two offenses should be 
considered as one and the same. An accuser is confronted with an 
extremely technical distinction between custody and confinement. 
Yet the essential character of both statutes is basically simple. Both 
stem from physical restraint, lawfully imposed. The gravamen of the 
offense committed in either case is escape from such physical restraint, 
whether imposed by an armed force policeman as a result of appre- 
hension, imposed by a commanding officer or his delegate, or imposed 
as a result of properly authenticated confinement orders. The 
maximum punishment imposable is the same (Manual for Courts- 
Martial, 1951, para 127c, p 221). The accused, moreover, has been 
well informed by the specification of the offense with which he is 



charged, and there is no possibility of his again being placed in 
jeopardy. In  many cases it is difficult to decide whether a man is 
in "custody" or "confinement", CM 356107, Wildman, 6 CMR 406 
(1952). 

The DOD amendments (HR 3387) provide that "escapes from 
custody or conjinement" shall be changed to "escapes from physical 
restraint lawfully imposed". This will abolish the fictional dis­
tinction that presently exists. The Committee endorses the DOD 
solution. 

Article 107: False o$cial statements. There is probably no need in 
a military force greater than the need for reliance upon subordinates 
for information. Such information is not only worthless but dangerous 
if it  is not truthful. Judicial decisions have interpreted Article 107, 
Uniform Code of Military Justice, to provide no sanction against a 
suspect who makes a false statement to an investigating officer. 
In effect he may lie with impunity. (United States v. Osborne, 26 
CMR 235 (1958); United States v. Aronson, 25 CMR 29 (1957)- 
dicta to the effect that when a person is suspected or accused of a crime 
unrelated to any duty or responsibility imposed upon him, an inter- 
rogating agent has no right or power to require a statement from him 
and accordingly any statement given is not "official" within the 
meaning of the Uniform Code of Military Justice, Art. 107). 

The Committee has no intention of suggesting that a suspect be 
required to furnish evidence against himself, but, once he elects to 
speak, his words to an investigator are "official" and should reflect 
the truth. The Committee recommends amendment of the statute. 

Article 118: Murder. This article presently reads in pertinent part : 
Any person subject to this chapter who, without justiiication or 

excuse, unlawfully kills a human being, when he- 
(3) is engaged in an act which is inherently dangerous to others and 

evinces a wanton disregard of human life; . . . is guilty of murder . 
(emphasis added). 

The word "others" has been construed by the Court of Military 
Appeals not to include the singular, United States v. Davis, 10 CMR 3. 
Thus, a t  present, there is a requirement that more than one person 
must be imperiled in order for the accused to be guiIty of the wanton 
conduct denounced by that section. This may result in a life sentence 
if an accused wantonly kills a third-person passenger in a jeep, 
United States v. Stokes, 19 CMR 191 (unpremeditated murder) and 
a three year maximum if only the accused and the victim were present 
when the wanton conduct resulting in death occurred, CM 365446, 
Horton, 12 CMR 559. 

The remedy is to change the word "others" in Article 118(3) to 
the word "another". 

The substitution of the word "another" has a military precedent. 
In MCM 1928, the following language appears: ". . . knowledge 



that the act . . . will probably cause the death of, or grievous 
bodily harm to, any pewon . . . although such knowledge is ac­
companied by indifference . . ." (emphasis added) (Manual for Courts- 
Martial, 1928, pages 163-164). 

The Committee is proposing an amendment to the statute to correct 
the situation. 

Article 121: This article was intended to combine the offenses of 
larceny, false pretense and embezzlement under the general heading 
of larceny and wrongful appropriation depending on the permanency 
of the intent involved. 

With reference to that aspect of the offense (withholding) that 
formerly constituted embezzlement the Manual for Courts-Martial, 
1951, at  para 138a provides: 

"It may be presumed that one who has assumed the custody of the 
property of another has stolen such property if he does not or cannot 
account for or deliver it a t  the time an accounting or delivery is 
required." 

The presuinption is founded on logic. It is important in embezzle- 
ment cases because the nature of the offense leaves little other 
evidence. The United States Court of Military Appeals has ruled 
that mere failure on the part of a custodian to account for intrusted 
funds does not by itself constitute a larceny and that the specific 
intent to steal must be proved. 

The Committee believes that the best method to clarify the con- 
fusion existing in embezzlemeilt cases is to make specific statutory 
provision ther.ef or. 

Article 1 2 3 ~ :  Forgery. Presently, violations which involve the 
passing of bad checks may be prosecuted, depending on the circum- 
stances and grade of the offender, as violations of Article 121 (larceny), 
Article 133 (conduct unbecoming an officer and a gentleman), and 
Article 134 (conduct of a nature to bring discredit upon the armed 
forces), none of which may be considered as a bad-check statute. 
Because of technical difEculties which arise as a result of pleading 
the wrong article, guilty persons sometimes escape punishment. 

Further there is no presumption relative to the intent to defraud. 
The Department of Defense amendments propose to correct this 

situation by inserting an additional punitive article (123a) similar to 
the bad-check statutes of the District of Columbia (Title 22, D.C. 
Code, Sec. 1410) and the State of Missouri (Revised Statutes of 
Missouri 561.460, 561.470, 561.480). The Committee supports this 
recommendation. 

Article 131: Perjury. In  United States v. Smith, 26 CMR 16 
(1958), the Court of Military Appeals held that, although false 
swearing was an offense at  common law and may be recognized as 



an offense in military law, it is not an offense which can be committed 
in a judicial proceeding. If a false statement is made under oath in 
a judicial proceeding, it must meet the requirements for perjury 
under Uniform Code of Military Justice, Article 131, or no offense 
has been committed. The Committee feels that false testimony in 
a judicial proceeding should be punishable whether amounting to 
perjury or not. 

False swearing other than in judicial proceedings or in a course of 
justice also should continue to be punishable. 

Article 87: Missing movement. The Committee has been informed 
of the difEculties encountered by Commanders of Transportation 
Commands with personnel who intentionally miss movement on the 
Arctic Resupply Mission. The confinement presently imposable 
(6 months) barely exceeds, and any confinement served is less than, 
the time required to complete the mission. If a soldier is willing to 
risk the imposition of a punitive discharge he can be out of the stockade 
before the unit returns. The authorized confinement provides an 
inadequate sanction to enforce compliance with movement orders. 
Accordingly, the Committee recommends an increase in the author- 
ized maximum confinement. 

As indicated, some of these deficiencies have already been brought 
to the attention of the Congress by proposals contained in the DOD 
Omnibus Bill (HR 3387). Others were emphasized in a letter to the 
Honorable Paul J. Eilday, Chairman, Special Subcommittee, with 
regard to amendments to the Uniform Code of Military Justice, 
Committee on Armed Services, wbo invited the views of Major General 
Stanley W. Jones, The Assistant Judge Advocate General (Tab A). 
Others have not been highlighted previously. 

FINDINGS 
1. Court-martial jurisdiction over retired members not on active 

duty does not contribute to maintenance of good order and discipline 
and can be eliminated. 

2. The United States Court of Military Appeals has interpreted 
the Uniform Code of Military Justice to invalidate traditional modes 
of proof approved by the President as Commander in Chief. 

3. The Uniform Code of Military Justice is inadequate to support 
good order and discipline under present conditions because constant 
changes in definitions of offenses and modes of proof make court- 
martial results uncertain. 

4. The punishment presently imposable for missing movement of 
a ship, aircraft or unit through design provides an inadequate deterrent 
for such offenses. 



RECOMMENDATIONS 
1. That the Uniform Code of Military Justice be amended as 

follows (by Articles) : 
a. Article ,%?.-To eliminate jurisdiction over retired members not 

on active duty. 
b. Article 83.-To provide for punishing a person who procures 

or permits his entry in the armed forces by any knowingly false 
representation or deliberate concealment of his qualifications. 

c. Article 85.-(1) To provide that absence without proper 
authority for more than six (6) months in peacetime and thirty (30) 
days in wartime creates a presumption of desertion unless the contrary 
is proved. 

(2) To provide that enlistment in another armed force shall 
constitute desertion. 

d. Article 92.-(1) To define the commands authorized to issue 
general orders. 

(2) To define "general order". 
(3) To establish the mode of proof of knowledge of general 

orders. 
e. Article 95.-To abolish the distinction between custody and 

confinement. 
f. Article 107.-To provide that statements made in line of duty 

including statements made to investigators are official statements. 
g.  Article 118(3).-To proscribe an act inherently dangerous to 

another. 
h. Article 1121. -To add the offense of embezzlement. 
i. Article 123a.-To add a specific bad check statute. 
j. Article 131.-To add the offense of false swearing when it 

occurs in a judicial proceeding. 
2. That the Table of Maximum Punishments be amended by 

Executive Order to increase the confinement imposable for missing 
movement of ship, aircraft or unit through design to one (1) year. 
Tab A-Ltr 8 Oct. 59 to Hon. Paul J. Kilday 
Tab B-Proposed Legislation 



DEPARTMENT OF THE ARMY 

Office of The Judge Bdvocate Generai 

Washington 25, D.C. 
8 October 1959 

Honorable Paul J. Kilday 
Chairman, Special Subcommittee With 

Regard to Amendments to the Uniform 
Code of Military Justice 

Committee on Armed Services 
House of Representatives 
Washington 25, D.C. 

Dear Mr. Kilday : 
In  the course of your recent study of the operation of the Uniform 

Code of Military Justice you extended to me an invitation to com­
ment informally concerning the problems of military justice-not as 
an official spokesman for the Department of the Army or Department 
of Defense, but as a practitioner in this specialized field of law. 

After working with the Code for more than eight years, it  is my 
conclusion that there is a very real necessity for certain changes if 
proper discipline is to be maintained in the military establishment. 
These changes are urgently needed even under the relatively peaceful 
conditions obtaining in the world today; the need is more acute, if the 
statute is to operate practically and effectively under combat con- 
ditions. 

This need for modification has stemmed from the fact that certain 
of the procedures set forth in the Code have proved to be unneces- 
sarily cumbersome. Moreover, certain refinements have been in- 
troduced by judicial interpretation that tend to dilute its efficiency 
to support military operations. 

At the outset it is fair to say that a number of decisions of the 
United States Court of Military Appeals have made it unduly difficult 
to collect evidence and prosecute military offenders. The stated 
objective of the Court is "to place military justice on the same plane 
as civilian justice." (United States v. Clay, 1 USCMA 74, 1 CMR 
74). In  order to achieve this objective there has been a pronounced 
tendency, on the part of the Court, to import civilian rules. 

It is relevant to ask whether a military force can perform its mission 
by applying standard rules of civilian criminal process. An indication 
of the vexing ramifications of this approach on military order and 
discipline may be seen in the case of United States v. Brown, 10 USCMA 
482, 28 CMR 48, which is the most recent example of a tendency to 
limit commanders' search powers and to analogize searches and 

TAB A 



seizures in the military to civilian practices. I n  this case the com- 
mander's search on suspicion that the soldiers returning to camp were 
in possession of heroin was held to be illegal because based on mere 
suspicion rather than probable cause. 

Indication of some problem areas in the Code itself may be seen 
by a consideration of Article 31, Uniform Code of Military Justice. 
Article 31 provides that in certain circumstances an accused must be 
warned that he need make no "statement". Just how far is Article 
31 intended to reach? Is i t  intended that production of documents 
establishing liberty status upon request be a "statement"? Does it 
mean that samples of body fluids are "statements"? Does it mean that 
a failure to warn not only invalidates a confession but also makes in- 
admissible independent evidence discovered as a result of these con- 
fessions? These are all questions of interpretation of a statute and 
could be settled by amplification of the statute. 

I would like to say that the Department of Defense Bill (H.R. 3387) 
is a good first step towards curing some of the defects in our present 
system. However, it is only a f i s t  step and not a complete remedy. 
I am firmly convinced that it is urgent and essential that Congress 
go further and legislatively reemphasize the Constitutional and tradi- 
tionally accepted power of the President, as Commander in Chief, to 
make regulations for the government of the armed forces. Article 
36, Uniform Code of Military Justice. In  recent years there has 
been a pronounced tendency in Court of Military Appeals decisions 
to downgrade the standing of the Manual for Courts-Martial which 
is a Presidential Regulation and, in effect, to declare that many 
provisions of the Manual are invalid exercises of the President's 
authority as Chief Executive and Commander in Chief. This tend- 
ency has been particularly marked in the sentence and punishment 
area, but it has extended to such other fields as the Executive's power 
to establish the conditions of probation, Executive definition of "im- 
portant service" for the purposes of desertion, definition of "official 
statements" for the purpose of insuring that military operations are 
based on trustworthy and accurate reports, and designation of coin- 
manders authorized to issue general orders. The Court has also held 
invalid Executive determinations of evidentiary rules such as the 
testimonial competency of wife and husband. 

Experience, precedent and reason all dictate that the Commander 
in Chief should be given wide latitude in determining the rules for 
the operation of the military forces including rules of evidence. It is 
absolutely essential to the maintenance of discipline and good order 
that the President should possess the power to state authoritatively 
general policies governing extent of military penalties, customs of 
service, minimal standards of conduct for particular grades and, in 
general, to promulgate rules essential to the maintenance of discipline 
in a fighting force as distinguished from a civilian community. The 



Court of Military Appeals has not recognized that, except in those 
instances that the Exe~nt~ive power is cnrt,ailed by express statute, 
the Constitution confers upon the President plenary power to regulate 
military justice. 

Your personal interest in the subject of military justice is well 
known and, of course, appreciated by all of us in the Army. Under 
your guidance, legislative examination of the Uniform Code of Military 
Justice is certain to be constructive and beneficial to the military 
services. 

Sincerely yours, 

[s] Stanley W. Jones 
STANLEYW. JONES 
Major General, USA 
The Assistant Judge Advocate General 
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S
ee
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M

 3
65

44
6,

 H
or

to
n,

 1
2

 C
M

R
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9 

(i
nv

ol
un

ta
ry

 m
an

sl
au

gh
te

r)
. 

T
h

e 
su

b
st

it
u

ti
o

n
 o

f 
th

e 
w

or
d 

"a
no

th
er

" 
h

as
 m

il
it

ar
y 

pr
ec

ed
en

t 
in

 t
h

e 
M

an
u

al
 f

or
 

C
ou

rt
s-

M
ar

ti
al

, 
19

28
, w

he
re

 a
t 

pa
ge

s 
16

3-
 

16
4 

th
e 

fo
ll

ow
in

g 
la

ng
ua

ge
 a

pp
ea

rs
:"

 
.

.
. 

K
no

w
le

dg
e 

th
at

 t
h

e 
ac

t 
.

.
.

w
il

l 
pr

ob
- 

ab
ly

 c
au

se
 t

h
e 

d
ea

th
 o

f,
 o

r 
gr

ie
vo

us
 b

od
il

y 



h
ar

m
 t

o
, 

an
y 

pe
rs

on
 
. 

. 
. 

al
th

o
u

g
h

 s
u

ch
 

kn
ow

le
dg

e 
is

 
ac

co
m

pa
ni

ed
 

b
y

 
in

di
ff

er
­

en
ce

 
. 

. 
."

 
M

C
M

, 
19

28
 

(e
m

ph
as

is
 

ad
d

ed
).
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21
. 

A
rt

ic
le

 1
21

. 
L

ar
ce

n
y 

an
d 

w
ro

ng
fu

l 
8 9

21
. 

A
rt

ic
le

 
12

1.
 L

ar
ce

n
y,

 
w

ro
ng

fu
l 

ap
pr

o-
 

T
h
e
 p

ro
po

se
d 

am
en

d
m

en
t 

is
 

de
si

gn
ed

 
ap

pr
op

ri
at

io
n

 
pr

ia
ti

on
, 

an
d 

em
be

zz
le

m
en

t 
to

 r
ea

ch
 a

n
d

 o
ve

rc
om

e 
th

e 
pr

ob
le

m
 r

ai
se

d 
(a

) 
A

ny
 p

er
so

n 
su

b
je

ct
 t

o
 t

h
is

 c
h

ap
te

r 
(a

) 
N

o 
ch

an
ge

. 
in

 U
.S

. v
. 

C
ro

w
el

l, 
9 

U
S

C
M

A
 4

3,
 2

6 
C

M
R

 
w

ho
 w

ro
ng

fu
ll

y 
ta

k
es

, 
o

b
ta

in
s,

 o
r 

w
it

h-
 

(b
) 

N
o 

ch
an

ge
. 

3
0
6
,

th
a

t 
th

e 
in

fe
re

nc
e 

ar
is

in
g 

fr
om

 t
h

e 
ho

ld
s,

 b
y

 a
n

y
 m

ea
ns

, f
ro

m
 t

h
e 

po
ss

es
si

on
 

(c
) 

A
ny

 
pe

rs
on

 
su

b
je

ct
 t

o
 

hi
s 

co
de

 
w

ho
 

fa
il

ur
e 

to
 a

cc
o

u
n

t 
fo

r 
m

on
ey

 o
r 

p
ro

p
er

ty
 

of
 

th
e 

ow
ne

r 
o

r 
of

 
an

y
 o

th
er

 p
er

so
n 

an
y

 
lo

an
s,

 o
r 

w
ro

ng
fu

ll
y 

co
nv

er
ts

 t
o

 h
is

 o
w

n 
o

r 
to

 
in

tr
u

st
ed

 i
s 

n
o

t 
en

ou
gh

 b
y

 i
ts

el
f 

to
 ju

st
if

y
 

m
on

ey
, 

pe
rs

on
al

 
p

ro
p

er
ty

, 
o

r 
ar

ti
cl

e 
of

 
th

e 
us

e 
of

 a
n

o
th

er
, 

o
r 

de
po

si
ts

 i
n 

an
y

 b
an

k
 o

r 
a 

la
rc

en
y 

co
nv

ic
ti

on
. 

T
h

e 
C

o
m

m
it

te
e

1 

va
lu

e 
of

 
an

y
 k

in
d-

 
ex

ch
an

ge
s 

fo
r 

o
th

er
 f

u
n

d
s,

 e
xc

ep
t 

as
 a

ll
ow

ed
 

A
m

en
d

m
en

t 
w

ou
ld

 g
o 

fu
rt

h
er

 t
h

an
 m

er
el

y 
(1

) 
w

it
h

 
in

te
n

t 
p

er
m

an
en

tl
y

 
to

 d
e-

 
b

y
 l

aw
, 

an
y

 p
o

rt
io

n
 o

f 
fu

n
d

s 
in

tr
u

st
ed

 t
o

 h
im

 
st

at
in

g
 

a 
p

re
su

m
p

ti
o

n
 

o
r 

in
fe

re
nc

e 
th

a
t 

pr
iv

e 
o

r 
d

ef
ra

u
d

 a
n

o
th

er
 p

er
so

n 
of

 
th

e 
is

 g
u

il
ty

 o
f 

em
be

zz
le

m
en

t,
 a

n
d

 s
h

al
l 

be
 p

un
- 

w
as

 i
nv

ol
ve

d 
in

 C
ro

w
el

l 
an

d
 a

s 
a 

re
m

ed
y

 
us

e 
an

d
 b

en
ef

it
 o

f 
p

ro
p

er
ty

 o
r 

to
 a

p
p

ro
- 

is
he

d 
as

 a
 c

o
u

rt
-m

ar
ti

al
 m

ay
 d

ir
ec

t.
 

w
ou

ld
 

es
ta

b
li

sh
 

a 
se

p
ar

at
e 

of
fe

ns
e 

of
 

p
ri

at
e 

it
 t

o
 h

is
 o

w
n 

us
e 

o
r 

th
e 

us
e 

of
 

an
y

 
em

be
zz

le
m

en
t.

 
pe

rs
on

 o
th

er
 t

h
an

 t
h

e 
ow

ne
r,

 s
te

al
s 

th
a

t 
p

ro
p

er
ty

 a
n

d
 i

s 
g

u
il

ty
 o

f 
la

rc
en

y
; 

o
r 

(2
) 

w
it

h
 

in
te

n
t 

te
m

p
o

ra
ri

ly
 

to
 

de
­

pr
iv

e 
o

r 
d

ef
ra

u
d

 a
n

o
th

er
 p

er
so

n 
of

 t
h

e 
us

e 
an

d
 b

en
ef

it
 o

f 
p

ro
p

er
ty

 o
r 

to
 a

p
p

ro
p

ri
at

e 
it

 to
 h

is
 o

w
n 

us
e 

o
r 

th
e 

us
e 

of
 

an
y

 p
er

so
n 

o
th

er
 t

h
a

n
 t

h
e 

ow
ne

r,
 i

s 
g

u
il

ty
 o

f 
w

ro
ng

- 
fu

l 
ap

p
ro

p
ri

at
io

n
. 

(b
) 

A
ny

 p
er

so
n 

fo
u

n
d

 g
u

il
ty

 o
f 

la
rc

en
y 

o
r 

w
ro

ng
fu

l 
ap

p
ro

p
ri

at
io

n
 s

h
al

l 
be

 p
u

n
- 

is
he

d 
as

 a
 c

o
u

rt
-m

ar
ti

al
 m

ay
 d

ir
ec

t.
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I 

(T
E

N
T

A
T

IV
E

 D
R

A
FT
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-C

on
tin

ue
d 

*R
ef

er
en

ce
s 

In
 t

he
 s

ec
ti

on
al

 a
na

ly
si

s 
to

 th
e 

Il
ep

ar
tm

en
t 

of
 D

ef
en

se
 (

D
O

D
) 

A
m

en
dm

en
ts

 m
ea

ns
 t

he
 a

m
en

dm
en

ts
 o

f 
T

it
le

 1
0,

 U
ni

te
d 

St
at

es
 C

od
e,

 a
s c

on
ta

in
ed

 in
 1

C
.R

. 3
38

7,
 

86
th

 C
on

ge
ss

, 
1s

t 
Se

ss
io

n.
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O

M
P

A
R

A
T
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E

 
T

A
B

L
E

 
O

F.
 

P
R

E
S

E
N

T
 

A
R

T
IC

L
E

S
 

O
F

 
U

N
IF

O
R

M
 

C
O

D
E

 
O

F
 

M
IL

IT
A

R
Y

 
JU

S
T

IC
E

, 
C

O
M

M
IT

T
E

E
 

A
M

E
N

D
M

E
N

T
S

, 
S

E
C

T
IO

N
A

L
 A

N
A

L
Y

S
IS

*-
C

on
ti

nu
ed

 

U
ni

lo
rm

 C
od

e 
of

 M
il

it
ar

y 
Ju

st
ic

e 
C

om
m

it
te

e 
am

en
dm

en
ts

 
Se

ct
io

na
l a

na
ly

si
s 

I 
I 

92
S

A
. 

A
rt

ic
le

 
12

S
A

. 
M

ak
in

g,
 

dr
aw

in
g,

 
or

 
ut

te
ri

ng
 c

he
ck

, 
dr

af
t,

 o
r 

or
de

r 
w

ith
ou

t 
su

fi
ci

en
t 

fu
nd

s 
(a

) 
A

n
y

 
pe

rs
on

 
su

b
je

ct
 

to
 

th
is

 
ch

ap
te

r 
w

ho
­ (I

) 
fo

r 
th

e 
p

ro
cu

re
m

en
t 

of
 

a
n

y
 a

rt
ic

le
 

o
r 

th
in

g
 o

f 
va

lu
e,

 w
it

h
 i

n
te

n
t 

to
 d

ef
ra

u
d

; 
o

r 
(2

) 
fo

r 
th

e 
p

ay
m

en
t 

of
 a

n
y

 p
as

t 
d

u
e 

ob
- 

li
ga

ti
on

, 
o

r 
fo

r 
an

y
 o

th
er

 p
ur

po
se

, 
w

it
h

 i
n

te
n

t 
to

 d
ec

ei
ve

; 
m

ak
es

, 
d

ra
w

s,
 u

tt
er

s,
 o

r 
de

li
ve

rs
 a

n
y

 c
he

ck
, 

d
ra

ft
, 

or
 o

rd
er

 f
o

r t
h

e 
p

ay
m

en
t 

of
 m

o
n

ey
 u

p
o

n
 

an
y

 b
an

k 
o

r 
o

th
er

 d
ep

os
it

or
y,

 k
no

w
in

g 
a

t 
th

e 
ti

m
e 

th
a

t 
th

e 
m

ak
er

 o
r 

d
ra

w
er

 h
as

 n
o

t 
o

r 
w

il
l 

n
o

t 
h

av
e 

su
ff

ic
ie

nt
 f

u
n

d
s 

in
, 

or
 

cr
ed

it
 w

it
h

, 
th

e 
b

an
k

 o
r 

o
th

er
 d

ep
o

si
to

ry
 f

o
r 

th
e 

p
ay

m
en

t 
of

 
th

a
t 

ch
ec

k,
 d

ra
ft

, 
o

r 
o

rd
er

 i
n 

fu
ll

 u
po

n 
it

s 
p

re
se

n
tm

en
t,

 
sh

al
l 

be
 

pu
ni

sh
ed

 
as

 a
 

co
u

rt
-

m
ar

ti
al

 m
ay

 d
ir

ec
t.

 
(b

) 
T

h
e 

m
ak

in
g

, 
d

ra
w

in
g

, 
u

tt
er

in
g

, 
or

 
de

li
ve

ri
ng

 b
y

 a
 m

ak
er

 o
r 

d
ra

w
er

 o
f 

a 
ch

ec
k,

 
d

ra
ft

, 
or

 o
rd

er
, 

p
ay

m
en

t 
of

 
w

hi
ch

 i
s 

re
fu

se
d 

b
y

 t
h

e 
dr

aw
ee

 b
ec

au
se

 o
f 

in
su

ff
ic

ie
nt

 f
u

n
d

s 
of

 
th

e 
m

ak
er

 o
r 

d
ra

w
er

 i
n

 t
h

e 
dr

aw
ee

's
 p

os
se

ss
io

n 
or

 c
o

n
tr

o
l,

 i
s 

p
ri

m
a 

fa
ci

e 
ev

id
en

ce
 o

f 
hi

s 
in

- 
te

n
t 

to
 d

ef
ra

u
d

 o
r 

de
ce

iv
e 

an
d

 o
f 

h
is

 k
no

w
l-

T
h

e
 

C
o

m
m

it
te

e 
ad

o
p

ts
 

th
e 

D
O

D
 

A
m

en
d

m
en

t 
w

hi
ch

 
w

ou
ld

 
a

d
d

 
a

n
 a

d
d

i­
ti

o
n

al
 p

u
n

it
iv

e 
ar

ti
cl

e 
to

 p
ro

v
id

e 
sp

ec
if

ic
 

st
at

u
to

ry
 a

u
th

o
ri

ty
 f

o
r 

th
e

 p
ro

se
cu

ti
on

 o
f 

ba
d-

ch
ec

k 
of

fe
ns

es
. 

O
n

e 
of

 
th

e 
di

ff
i­

cu
lt

ie
s 

ar
is

in
g

 u
n

d
er

 
ex

is
ti

ng
 

la
w

 
is
 

th
e

 
ne

ce
ss

it
y 

to
 p

ro
se

cu
te

 b
ad

-c
he

ck
 

of
fe

ns
es

 
u

n
d

er
 o

n
e 

of
 t

h
re

e 
se

p
ar

at
e 

ar
ti

cl
es

 (
12

1,
 

13
3,

 o
r 

13
4)

, 
no

ne
 o

f 
w

hi
ch

 m
ay

 b
e 

co
n-

 
si

de
re

d 
a

s 
a 

ba
d-

ch
ec

k 
st

at
u

te
. 

B
ec

au
se

 
of

 
te

ch
n

ic
al

 d
if

fi
cu

lt
ie

s 
th

a
t 

ar
is

e 
a

s 
a 

re
- 

su
lt

 
of

 
th

e 
u

n
fo

rt
u

n
at

e 
p

le
ad

in
g

 
of

 
th

e 
w

ro
ng

 a
rt

ic
le

, 
a

n
 o

bv
io

us
ly

 g
u

il
ty

 p
er

so
n 

so
m

et
im

es
 e

sc
ap

es
 p

u
n

is
h

m
en

t.
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A
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le
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P
T

~
~

u
T

~
 

A
ny

 p
er

so
n 

su
b

je
ct

 t
o

 th
is

 c
h

ap
te

r 
w

ho
 

in
 a

 j
ud

ic
ia

l 
pr

oc
ee

di
ng

 o
r 

in
 a

 c
ou

rs
e 

of
 

ju
st

ic
e 

w
il

lf
ul

ly
 a

n
d

 c
o

rr
u

p
tl

y
 g

iv
es

, u
p

o
n

 
a 

la
w

fu
l 

o
at

h
 o

r 
in

 a
n

y
 f

o
rm

 a
ll

ow
ed

 b
y

 
la

w
 t

o
 b

e 
su

b
st

it
u

te
d

 f
o

r 
a

n
 o

at
h

, 
a

n
y

 
fa

ls
e 

te
st

im
o

n
y

 m
at

er
ia

l 
to

 t
h

e
 i

ss
ue

 o
r 

m
at

te
r 

of
 i

n
q

u
ir

y
 i

s 
g

u
il

ty
 o

f 
p

er
ju

ry
 a

n
d

 
sh

al
l 

b
e 

p
u

n
is

h
ed

 a
s 

a 
co

u
rt

-m
ar

ti
al

 m
ay

 
d

ir
ec

t.
 

ed
ge

 o
f 

in
su

ff
ic

ie
nt

 
fu

n
d

s 
in

, 
o

r 
cr

ed
it

 w
it

h
, 

th
a

t 
b

an
k

 
o

r 
o

th
er

 
d

ep
o

si
to

ry
, 

un
le

ss
 

th
e

 
m

ak
er

 o
r 

d
ra

w
er

 p
ay

s 
th

e
 h

ol
de

r 
th

e
 a

m
o

u
n

t 
d

u
e 

w
it

h
in

 
fi

ve
 d

ay
s 

af
te

r 
re

ce
iv

in
g 

no
ti

ce
, 

ol
.a

ll
y 

o
r 

in
 w

ri
ti

ng
, 

th
a

t 
th

e
 c

he
ck

, 
d

ra
ft

, 
o

r 
o

rd
er

 w
as

 n
o

t 
p

ai
d

 o
n

 p
re

se
n

tm
en

t.
 

(c
) 

In
 t

h
is

 s
ec

ti
on

 
th

e 
w

or
d 

cr
ed

it 
m

ea
n

s 
a

n
 a

rr
an

g
em

en
t 

o
r 

u
n

d
er

st
an

d
in

g
, 

ex
pr

es
s 

o
r 

im
pl

ie
d,

 
w

it
h

 t
h

e
 b

an
k

 
01

 
o

th
er

 d
ep

o
si

to
ry

 
fo

r 
th

e
 p

ay
m

en
t 

of
 t

h
a

t 
ch

ec
k,

 d
ra

ft
, o

r 
or

de
r.
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. 
A

rt
ic

le
 1

3
1

. 
P

er
ju

ry
 a

nd
 f

al
se

 
sw

ea
ri

ng
 

(a
) 

A
ny

 p
er

so
n 

su
b

je
ct

 t
o

 th
is

 c
h

ap
te

r 
w

h
o

 
in

 
a 

ju
di

ci
al

 
pr

oc
ee

di
ng

 
o

r 
in

 
a 

co
ur

se
 

of
 

ju
st

ic
e 

w
il

lf
ul

ly
 a

n
d

 c
o

rr
u

p
tl

y
 g

iv
es

, 
u

p
o

n
 a

 
la

w
fu

l 
o

at
h

 o
r 

in
 a

n
y

 f
o

rm
 a

ll
ow

ed
 b

y
 l

aw
 t

o
 

b
e 

su
b

st
it

u
te

d
 f

o
r 

a
n

 o
at

h
, 

a
n

y
 f

al
se

 t
es

ti
- 

m
o

n
y

 m
at

er
ia

l 
to

 th
e

 is
su

e 
or

 m
at

te
r 

of
 i

n
q

u
ir

y
 

is
 g

u
ii

ty
 o

f 
p

er
ju

ry
 a

n
d

 s
h

al
l 

b
e 

p
u

n
is

h
ed

 a
s 

a 
co

u
rt

-m
ar

ti
al

 m
ay

 d
ir

ec
t.

 
(b

) 
A

n
y

 
pe

rs
on

 
su

b
je

ct
 

to
 

th
is

 
ch

ap
te

r 
w

h
o

­ (1
) 

in
 

a 
ju

di
ci

al
 

pr
oc

ee
di

ng
 

o
r 

in
 

a 
co

ur
se

 o
f 

ju
st

ic
e 

w
il

lf
ul

ly
 a

n
d

 c
o

rr
u

p
tl

y
 g

iv
es

, 
u

p
o

n
 

a 
la

w
fu

l 
o

at
h

 
o

r 
in

 
a

n
y

 o
th

er
 

fo
rm

 
al

lo
w

ed
 b

y
 l

aw
 t

o
 b

e 
su

b
st

it
u

te
d

 f
o

r 
a

n
 o

at
h

, 

(T
E

N
T

A
T

IV
E

 D
R

A
F

T
)-

C
on

ti
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H. Improvements for Stability 

DISCUSSION 
General. Throughout other sections of this report we have 

remarked upon the effect of judicial decisions upon good order and 
discipline. In the majority of such instances, judicial interpretations 
of the TJniform Code of Military Justice were found to conflict with 
regulations promulgated by the President, and the regulations were 
invalidated. The Committee has found in many instances that the 
invalidated regulations state rules particularly adapted to a military 
organization. For example, the mode of proof prescribed for showing 
intent to desert by proving a much prolonged absence without proper 
authority for which no satisfactory explanation is given (para 164a, 
Manual for Courts-Martial, 1951) was a rule understood by everyone 
in the service because it was based on reason and experience. This 
rule had been stated substalltially the same way in the Manual for 
Courts-Martial since 1917. In 1957, after forty years, it was held 
no longer to be n correct instruction. United States v. Cothern, 23 
CMR 382 (1957). Other rules with long precedent likewise have been 
overruled. I t  is noticeable that the bulk of the troublesome decisions 
to which we have referred have been announced in the last three years. 
The rate a t  which old precedents are being overruled seems to have 
accelerated. 

The services have been caught up in a change from a code system 
(because it was based largely on the Manual for Courts-Martial) to a 
system depending on individual case decisions gradually to build up 
the full outline of the law in each individual area. Perhaps, after a 
very long period the body of case law would form a fairly definite 
pattern for guidance. 

Military services need stability so that they may withstand the 
shock of combat and meet the requirements of global deployments and 
commitments. Officers must feel confident and competent in their 
jobs; soldiers need to know what to expect. Instead, commanders 
feel that there is just too much change in military justice. A need is 
felt for some stabilizing influence. The Committee has explored the 
possibilities for improving stability and recommends three amendments 
to the Code for this purpose. 

President's Regulations. In  other sections the '  Committee has 
recommended that the statute be amended to meet a special problem. 
Usually, the amendment would return us to a previous Manual for 
Courts-Martial rule-one proven workable by long experience. Such 
measures would correct many existing problems. The Committee 
believes that recent experience has demonstrated the wisdom of letting 



the Commander in Chief state authoritatively general policies con- 
cerning military penalties (U.S. v. Holt, supra), customs of the service 
and standards of conduct. We think it would be helpful if Congress 
would enact an amendment to Article 36 to show its intention that the 
President's rules in the proper sphere be binding. An amendment is 
proposed, based largely on the precedent by which the Supreme Court 
prescribes rules for United States Courts. 

Harmless Error Rule. Article 59, Uniform Code of Military 
Justice, states that a finding or sentence may not be held incorrect for 
an error of law unless the error materially prejudices the substantial 
rights of the accused. The doctrine of general prejudice as conceived 
by the Court of Military Appeals in incompatible with Article 59, 
because it denies any necessity to look into and assess the actual harm 
done the accused. The accused is entitled to a fair trial. If another 
trial, with error expunged, would probably bring a inore favorable 
result for the accused, then he should have his original conviction and 
sentence set aside. If a more favorable result is not lilcely to be 
obtained in a rehearing, then it is difficult to understand wherein his 
substantial rights have been materially prejudiced. The Committee 
proposes an amend~nent to Article 59 which should reduce or eliminate 
the undesirable effect of the doctrine of general prejudice. 

Court of Military Appeals. There was considerable discussion in 
Congress, a t  the time the Uniform Code of Military Justice was 
adopted, about the proper composition of the Court of Military 
Appeals. Consideration was given to the size of the court and bhe 
qualifications of the judges. No one had had any experience with 
this kind 6f jurisdiction. The legislators demonstrated open minds 
on the subjects of size and qualification. 

Experience has now demonstrated, we believe, that a three-judge 
Court of Military Appeals is not sufficiently conducive to st.able pro- 
cedures and consistent administration of justice. The replacement of 
one judge in three has caused a dramatic reversal in the law. A five 
judge court would be much less susceptible to fluctuation. Because 
of the particular needs of a military community for stability we rec- 
ommend legislation to increase the membership of the United States 
Court of Military Appeals to five judges. We believe the two addi- 
tional judges would be especially valuable if they could bring to the 
Court a background of military and legal experience combined. Pro­
vision has been made for this in the C~mmit~tee's proposed amendment 
to Article 67. In order that the two new judges always will have a 
leasonably current military background we propose that they be 
appointed for four years without reappointment. With the usual 
device of staggered appointments, there would always be one judge 
not more than two years removed from military experience. 

We believe the ~najority of the Court and the Chief Judge should 
always be civilians. 



FINDINGS 
1. The standing of the President's regulations for military justice 

has been diminished. 
2. Some cases are reversed because of errors of law that do not 

materially prejudice the substantial rights of the accused. 
3. Current and future requirements demand increased stability in 

the administration of military justice. 
4. Less fluctuation in military justice would occur if the Court of 

Military Appeals were increased to five members. 
5. I t  is desirable that one or more judges of the Court of Military 

Appeals have reasonably current backgrounds in military-legal service. 

RECOMMENDATIONS 
1 .  That Article 36 be amended to make the President's regulations 

final and binding on appellate bodies after having been laid before the 
Congress for ninety days. 

2. That Article 59 be amended to define material prejudice to the 
substantial rights of an accused. 

3. That Article 67 be amended to authorize a five-judge Court of 
Military Appeals with members who have had recent military-legal 
experience. 
Tab A-Proposed Legislation 
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ra
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 r
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 t
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 m
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h
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 f
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at
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C
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 b
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 c
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 C
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T
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N
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 C
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 b
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 d
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il
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pp
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h
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y 
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o
u
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m
en
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C

o
m
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e'
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m
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en

d
at
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 T
h
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C

o
u
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M
il
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M
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pp
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w
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h
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l b
e 
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te
d
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o
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 m
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p
ro
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pp
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d
 f

o
r 
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m
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e 

p
u
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m
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e 
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n 
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e 
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en
t 
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m
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y
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n
d
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e.
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D
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en
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 D
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h
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b
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s 
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 c
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d

 w
it

h
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h
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 c
o
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h
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d
g
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A

d
v

o
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l 
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e 
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 b
y
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h
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h

e 
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T
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 b
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f 
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 c
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h
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o
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 o
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h
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 b
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 t
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p

ar
ty

, 
no

r 
(f

) 
an

d
 g

iv
e 

T
h

e 
Ju

d
g

e 
A

d
v

o
ca

te
 G

en
er

al
 

sa
m

e 
po

li
ti

ca
l 

p
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 p
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 d
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h
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h
e 

co
u

rt
 w

ho
 i

s 
n

o
t 

a 
m

em
b

er
 o

f 
th
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M
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 o
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o

t 
a 

m
em
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f 
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e 

b
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f 
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F
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F
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 c
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u
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th
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f 
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a 
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n
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d
 

h
e 
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e 
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. 

T
he

se
 ju

dg
es

 
sh

al
l 

be
 e

li
gi

bl
e 

fo
r 

re
ap

-
im

p
ra

ct
ic

ab
le

. 
E

ac
h

 
ju

dg
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h 
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n
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 m
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e 
ju
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 o
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 d
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P

re
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m
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ay
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 o
n
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n

d
 

o
n

e
p

n
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 1
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h
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b
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 p
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e 
C

o
u
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M
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A
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ri
ng

, 
fo

r 
ne

gl
ec

t 
of

 
d

u
ty

 o
r 

m
al

fe
as

an
ce

 i
n 

of
fi

ce
, 

or
 f

or
 m

en
- 

ta
l 

or
 p

hy
si

ca
l 

di
sa

bi
li

ty
, 

b
u

t 
fo

r 
no

 o
th

er
 

ca
us

e.
 

(4
) 

If 
a 

Ju
dg

e 
of

 t
h

e 
C

o
u

rt
 o

f 
M

il
it

ar
y 

be
 s

ub
je

ct
 t

o 
n

o 
su

pe
rv

is
io

n
, c

on
tr

ol
, 

re
st

ri
ct

io
n,

 
or

 p
ro

hi
bi

ti
on

 o
th

er
 t

h
an

 w
ou

ld
 b

e 
op

er
at

iv
e 

w
it

h
 

re
sp

ec
t 

to
 t

he
m

 i
f 

th
ey

 w
er

e 
in

 n
o 

w
a

y 
co

nn
ec

te
d 

w
it

h
 th

e 
m

il
it

ar
y 

an
d 

th
eg

 s
ha

ll
 n

ot
 p

os
se

ss
 

or
 

ex
er

ci
se

 
an

y 
su

pe
rv

is
io

n
, 

co
nt

ro
l, 

po
w

er
s,

 
or

 
fu

n
ct

io
n

s,
 

ot
he

r 
th

an
 s

uc
h 

as
 t

he
y 

po
ss

es
s 

as
 

ju
dg

es
, 

w
it

h
 r

es
pe

ct
 t

o 
th

e 
ar

m
ed

 f
or

ce
s 

or
 a

n
y 

co
m

po
ne

nt
 t

he
re

of
. 

(2
) 

E
ac

h
 

ju
dg

e 
sh

al
l 

re
ce

iv
e 

a 
sa

la
ry

 
of

 
$2

5,
50

0 
pe

r 
ye

ar
. 

E
xc

ep
t 

as
 p

ro
vi

de
d 

in
 

su
bs

ec
ti

on
 

(I
),

 t
h

e 
ap

p
o

in
tm

en
t 

to
 t

h
e 

co
ur

t 
of

 a
 c

om
m

is
si

on
ed

 o
ff

ic
er

 of
 t

h
e 

ar
m

ed
 f

or
ce

s,
 

an
d

 
hi

s 
ac

ce
pt

an
ce

 
of

 
an

d
 

se
rv

ic
e 

in
 

su
ch

 
of

fi
ce

, s
ha

ll
 i

n 
no

 w
ay

 a
ff

ec
t a

n
y

 s
ta

tu
s,

 o
ff

ic
e,

 
ra

n
k

, 
or

 g
ra

de
 h

e 
m

ay
 o

cc
up

y 
or

 h
ol

d 
in

 t
h

e 
ar

m
ed

 f
or

ce
s,

 o
r 

an
y

 e
m

ol
um

en
t,

 p
er

qu
is

it
e,

 
ri

g
h

t,
 p

ri
vi

le
ge

, o
r 

be
ne

fi
t i

nc
id

en
t t

o
 o

r 
ar

is
in

g 
o

u
t 

of
 a

n
y

 s
uc

h 
st

at
u

s,
 o

ff
ic

e,
 r

an
k

, 
or

 g
ra

de
. 

A
ny

 
su

ch
 

co
m

m
is

si
on

ed
 o

ff
ic

er
 

sh
al

l,
 

w
hi

le
 

se
rv

in
g 

as
 ju

dg
e 

re
ce

iv
e 

th
e 

m
il

it
ar

y 
p

ay
 a

n
d

 
al

lo
w

an
ce

s 
(a

ct
iv

e 
or

 r
et

ir
ed

, 
as

 t
h

e 
ca

se
 m

ay
 

be
) 

pa
ya

bl
e 

to
 a

 c
om

m
is

si
on

ed
 o

ff
ic

er
 o

f 
hi
s 

gr
ad

e 
an

d
 l

en
gt

h 
of

 s
er

vi
ce

 a
n

d
 s

ha
ll

 b
e 

pa
id

 
an

n
u

al
 c

om
pe

ns
at

io
n 

a
t 

a 
ra

te
 e

qu
al

 t
o

 t
h

e 
am

o
u

n
t 

by
 w

hi
ch

 $
25
,5
00

ex
ce

ed
s 

th
e 

am
o

u
n

t 
of

 
hi

s 
an

n
u

al
 

m
il

it
ar

y 
p

ay
 a

n
d

 a
ll

ow
an

ce
s.

 
U

po
n 

hi
s 

ce
rt

if
ic

at
e,

 e
ac

h 
ju

dg
e 

is
 e

n
ti

tl
ed

 t
o

 
be

 p
ai

d 
b

y
 t

h
e 

S
ec

re
ta

ry
 o

f 
D

ef
en

se
 (

1)
 a

ll
 1 

(T
E

N
T

A
T

IV
E

 D
R

A
F

T
) -

C
on

tin
ue

d 
'R

ef
er

en
ce

s 
in

 t
he

 s
ec

ti
on

al
 a

n
al

ys
is

 to
 t

he
 D

ep
ar

tm
en

t o
f 

D
ef

en
se

 (
D

O
D

) A
m

en
dm

en
ts

 m
ea

ns
 th

e 
am

en
dm

en
ts

 o
f 

T
it

le
 1

0,
 U

n
it

ed
 S

ta
te

s 
C

od
e,

 a
s c

on
ta

in
ed

 in
 H

.R
. 3

38
7.

 
88

th
 C

on
gr

es
s,

 1
st

 S
es

si
on

. 



C
O

M
P

A
R

A
T

IV
E

 
T

A
B

L
E

 
O

F
 

P
R

E
S

E
N

T
 

A
R

T
IC

L
E

S
 

O
F

 
U

N
IF

O
R

M
 

C
O

D
E

 
O

F
 

M
IL

IT
A

R
Y

 
JU

S
T

IC
E

, 
C

O
M

M
IT

T
E

E
 

A
M

E
N

D
M

E
N

T
S

, 
A

N
D

 S
E

C
T

IO
N

A
L

 A
N

A
L

Y
S

IS
*-

C
on

ti
nu

ed
 

U
ni

fo
rm

 C
od

e 
of

 M
ili

ta
ry

 J
us

ti
ce

 

A
pp

ea
ls

 i
s 

te
m

p
o

ra
ri

ly
 u

n
ab

le
 t

o
 p

er
fo

rm
 

h
is

 d
u

ti
es

 b
ec

au
se

 o
f 

il
ln

es
s 

or
 o

th
er

 d
is

- 
ab

il
it

y,
 t

h
e 

P
re

si
d

en
t m

ay
 d

es
ig

n
at

e 
a 

ju
dg

e 
of

 
a 

U
n

it
ed

 S
ta

te
s 

C
o

u
rt

 o
f 

A
pp

ea
ls

 t
o

 fi
ll

 
th

e 
of

fi
ce

 f
o

r 
th

e 
pe

ri
od

 o
f 

di
sa

bi
li

ty
. 

(b
) 

T
h

e 
C

o
u

rt
 

of
 

M
il

it
ar

y
 

A
pp

ea
ls

 
sh

al
l 

re
vi

ew
 t

h
e 

re
co

rd
 i

n-
 

(1
) 

al
l 

ca
se

s 
in

 w
hi

ch
 t

h
e

 s
en

te
nc

e,
 

as
 a

ff
ir

m
ed

 b
y

 a
 b

o
ar

d
 o

f 
re

vi
ew

, 
af

fe
ct

s 
a 

ge
ne

ra
l 

or
 

fl
ag

 
of

fi
ce

r 
o

r 
ex

te
n

d
s 

to
 

d
ea

th
; (2
) 

al
l 

ca
se

s 
re

vi
ew

ed
 b

y
 a

 b
o

ar
d

 o
f 

re
vi

ew
 w

hi
ch

 t
h

e
 J

u
d

g
e 

A
d

v
o

ca
te

 G
en

er
al

 
o

rd
er

s 
se

n
t 

to
 t

h
e

 C
o

u
rt

 o
f 

M
il

it
ar

y
 A

p-
 

pe
al

s 
fo

r 
re

v
ie

w
; 

an
d

 
(3

) 
al

l 
ca

se
s 

re
vi

ew
ed

 b
y 

a 
b

o
ar

d
 o

f 
re

vi
ew

 i
n

 w
hi

ch
, 

u
p

o
n

 p
et

it
io

n
 o

f 
th

e 
ac

- 
cu

se
d 

an
d

 o
n

 g
oo

d 
ca

us
e 

sh
o

w
n

, t
h

e 
C

o
u

rt
 

of
 M

il
it

ar
y

 A
pp

ea
ls

 h
as

 g
ra

n
te

d
 a

 r
ev

ie
w

. 
(c

) 
T

h
e 

ac
cu

se
d 

h
as

 3
0

 d
ay

s 
fr

o
m

 t
h

e 
ti

m
e 

w
he

n 
h

e 
is

 n
ot

if
ie

d 
of

 t
h

e 
de

ci
si

on
 o

f 
a 

b
o

ar
d

 o
f 

re
vi

ew
 t

o
 p

et
it

io
n

 t
h

e 
C

o
u

rt
 o

f 
M

il
it

ar
y

 A
pp

ea
ls

 f
o

r 
re

vi
ew

. 
T

h
e 

co
u

rt
 

sh
al

l 
a

c
t 

u
p

o
n

 .
su

ch
 a

 p
et

it
io

n
 w

it
hi

n 
3

0
 

d
ay

s 
of

 
th

e
 r

ec
ei

p
t 

th
er

eo
f.

 
(d

) 
In

 a
n

y
 

ca
se

 r
ev

ie
w

ed
 

b
y

 
it

, 
th

e
 

C
o

u
rt

 o
f 

M
il

it
ar

y
 A

pp
ea

ls
 m

ay
 a

c
t 

on
ly

 

C
om

m
it

te
e 

am
en

dm
en

ts
 

Se
ct

io
na

l a
na

ly
si

s 

ne
ce

ss
ar

y 
tr

av
el

in
g

 
ex

pe
ns

es
, 

an
d

 
(2

) 
hi

s 
re

as
on

ab
le

 
m

ai
n

te
n

an
ce

 
ex

pe
ns

es
, 

b
u

t 
n

o
t 

m
o

re
 t

h
an

 $
15

a 
d

ay
, 

in
cu

rr
ed

 w
hi

le
 a

tt
en

d
in

g
 

co
u

rt
 o

r 
tr

an
sa

ct
in

g
 o

ff
ic

ia
l 

bu
si

ne
ss

 o
u

ts
id

e 
th

e
 D

is
tr

ic
t 

of
 C

ol
um

bi
a.

 
(3

) 
T

h
e 

in
cu

m
b

en
t 

ju
dg

es
 o

n
 t

h
e 

C
o

u
rt

 
of

 
M

il
it

ar
y

 A
pp

ea
ls

 s
h

al
l 

co
n

ti
n

u
e 

to
 s

er
v

e 
th

e 
te

rm
s 

fo
r 

w
hi

ch
 a

p
p

o
in

te
d

. 
T

h
e 

te
rm

s 
of

 
of

fi
ce

 fo
r 

al
l 

su
cc

es
so

rs
 a

p
p

o
in

te
d

 f
ro

m
 c

iv
il

ia
n 

li
fe

 s
h

al
l 

ex
p

ir
e 

fi
ft

ee
n 

y
ea

rs
.a

ft
er

 t
h

e
 e

xp
ir

a-
 

ti
o

n
 o

f 
th

e 
te

rm
s 

fo
r 

w
hi

ch
 t

h
ei

r 
pr

ed
ec

es
so

rs
 

w
er

e 
ap

p
o

in
te

d
. 

T
h

e 
te

rm
s 

of
 

th
e

 j
ud

ge
s 

fi
rs

t 
ap

p
o

in
te

d
 f

ro
m

 a
m

o
n

g
 t

h
e

 c
om

m
is

si
on

ed
 

of
fi

ce
rs

 o
f 

th
e

 a
rm

ed
 f

or
ce

s 
af

te
r 

th
e 

ef
fe

ct
iv

e 
d

at
e 

of
 t

h
is

 a
c

t 
sh

al
l 

ex
pi

re
, 

as
 d

es
ig

n
at

ed
 b

y
 

th
e

 P
re

si
d

en
t 

a
t 

th
e

 t
im

e 
of

 
n

o
m

in
at

io
n

 
o

n
 

--
--

--
--

--
-

an
d

 
--

--
_

--
_

_
--

,
re

sp
ec

ti
ve

ly
.

T
h

e 
te

rm
s 

of
 o

ff
ic

e 
of

 t
h

ei
r 

su
cc

es
so

rs
 s

ha
ll

 e
x-

 
pi

re
 f

o
u

r y
ea

rs
 a

ft
er

 t
h

e
 e

x
p

ir
at

io
n

 o
f 

th
e

 te
rm

s 
fo

r 
w

hi
ch

 t
h

ei
r 

pr
ed

ec
es

so
rs

 w
er

e 
ap

p
o

in
te

d
. 

A
ny

 j
ud

ge
 a

p
p

o
in

te
d

 t
o

 f
il

l 
a 

v
ac

an
cy

 o
cc

ur
- 

ri
n

g
 p

ri
o

r 
to

 t
h

e 
ex

p
ir

at
io

n
 o

f 
th

e
 t

er
m

 f
o

r 
w

h
ic

h
 h

is
 p

re
de

ce
ss

or
 w

as
 a

p
p

o
in

te
d

 s
h

al
l 

b
e 

ap
p

o
in

te
d

 o
n

ly
 f

o
r 

th
e

 u
n

ex
p

ir
ed

 t
er

m
 o

f 
hi

s 
pr

ed
ec

es
so

r.
 

(4
) 

T
h

e 
C

o
u

rt
 o

f 
M

il
it

ar
y

 A
pp

ea
ls

 s
h

al
l 

h
a
v
e 

po
w

er
 t

o
 p

re
sc

ri
be

 i
ts

 o
w

n
 r

u
le

s 
of

 p
ro

- 



w
it

h 
re

sp
ec

t 
to

 t
h

e 
fi

nd
in

gs
 a

n
d

 s
en

te
nc

e 
as

 a
p

p
ro

v
ed

 b
y 

th
e 

co
nv

en
in

g 
au

th
o

ri
ty

 
an

d
 a

s 
af

fi
rm

ed
 o

r 
se

t 
as

id
e 

as
 i

nc
or

re
ct

 
in

 l
aw

 b
y 

th
e 

b
o

ar
d

 o
f 

re
vi

ew
. 

In
 a

 c
as

e 
w

hi
ch

 t
h

e 
Ju

d
g

e 
A

dv
oc

at
e 

G
en

er
al

 o
rd

er
s 

se
n

t 
to

 t
h

e 
C

o
u

rt
 o

f 
M

il
it

ar
y 

A
pp

ea
ls

, 
th

at
 a

ct
io

n 
ne

ed
 b

e 
ta

k
en

 o
nl

y 
w

it
h

 r
e

 
sp

ec
t 

to
 t

h
e 

is
su

es
 r

ai
se

d 
by

 h
im

. 
In

 a
 

ca
se

 r
ev

ie
w

ed
 

up
on

 p
et

it
io

n
 

of
 

th
e 

ac
­

cu
se

d,
 

th
a

t 
ac

ti
on

 
ne

ed
 

b
e 

ta
k

en
 o

nl
y 

w
it

h
 

re
sp

ec
t 

to
 i

ss
ue

s 
sp

ec
if

ie
d 

in
 

th
e 

g
ra

n
t 

of
 r

ev
ie

w
. 

T
h

e 
C

o
u

rt
 o

f 
M

il
it

ar
y 

A
pp

ea
ls

 s
ha

ll
 t

ak
e 

ac
ti

on
 o

nl
y 

w
it

h
 r

e-
 

sp
ec

t 
to

 m
at

te
rs

 o
f 

la
w

. 
(e

) 
If 

th
e 

C
o

u
rt

 o
f 

M
il

it
ar

y
 A

pp
ea

ls
 

se
ts

 a
si

de
 t

h
e 

fi
nd

in
gs

 a
n

d
 s

en
te

nc
e,

 
it

 
m

ay
, 

ex
ce

pt
 w

he
re

 t
h

e 
se

tt
in

g
 a

si
de

 
is

 
ba

se
d 

o
n

 la
ck

 o
f 

su
ff

ic
ie

nt
 e

vi
de

nc
e 

in
 t

h
e 

re
co

rd
 to

 s
u

p
p

o
rt

 t
h

e 
fi

nd
in

gs
, o

rd
er

 a
 r

e-
 

he
ar

in
g.

 
If

 i
t 

se
ts

 a
si

de
 t

h
e 

fi
nd

in
gs

 a
n

d
 

se
nt

en
ce

 a
n

d
 d

oe
s 

n
o

t 
o

rd
er

 a
 r

eh
ea

ri
ng

, 
it

 s
ha

ll
 o

rd
er

 t
h

at
 t

h
e 

ch
ar

ge
s 

be
 

di
s­

m
is

se
d.

 
(f

) 
A

ft
er

 i
t 

h
as

 a
ct

ed
 o

n
 a

 c
as

e,
 t

h
e 

C
ou

rt
 o

f 
M

il
it

ar
y 

A
pp

ea
ls

 m
ay

 d
ir

ec
t 

th
e 

Ju
d

g
e 

A
dv

oc
at

e 
G

en
er

al
 
to

 
re

tu
rn

 
th

e 
re

co
rd

 t
o
 t

h
e 

b
o

ar
d

 o
f 

re
vi

ew
 f

or
 f

u
rt

h
er

 
re

vi
ew

 i
n

 a
cc

or
da

nc
e 

w
it

h
 t

h
e 

de
ci

si
on

 o
f 

th
e 

co
ur

t.
 

O
th

er
w

is
e,

 u
nl

es
s 

th
er

e 
is
 t

o
 1 ce

du
re

 a
n

d
 t

o
 d

et
er

m
in

e 
th

e 
nu

m
be

r 
of 

ju
dg

es
 

re
qu

ir
ed

 t
o

 c
o

n
st

it
u

te
 a

 q
uo

ru
m

. 
A

 v
ac

an
cy

 
in

 t
h

e 
C

o
u

rt
 s

ha
ll

 n
o

t 
im

pa
ir

 t
h

e 
ri

gh
t 

of
 t

h
e 

re
m

ai
ni

ng
 j

ud
ge

s 
to

 e
xe

rc
is

e 
al

l 
th

e 
po

w
er

s 
of

 
th

e 
co

ur
t.

 
(5

) 
S

am
e 

as
 (

3
).

 
(6

) 
S

am
e 

as
 (

4)
. 


 
@

) 
N

o 
ch

an
ge

. 

 

(c
) 

N
o 

ch
an

ge
. 

(d
) 

In
 a

n
y

 c
as

e 
re

vi
ew

ed
 b

y 
it

, 
th

e 
C

ou
rt

 o
f 

M
il

it
ar

y 
A

pp
ea

ls
 s

ha
ll

 a
ct

 o
nl

y 
w

it
h 

re
sp

ec
t 

to
 t

h
e 

se
nt

en
ce

 a
s 

ap
pr

ov
ed

 b
y

 t
h

e 
co

nv
en

in
g 

au
th

o
ri

ty
 

an
d

 t
h

e 
fi

nd
in

gs
 a

n
d

 s
en

te
nc

e 
as

 
af

6r
m

ed
 o

r 
se

t 
as

id
e 

as
 in

co
rr

ec
t 

in
 la

w
 b

y
 t

h
e 

bo
ar

d 
of

 r
ev

ie
w

. 
In

 a
 c

as
e 

w
hi

ch
 T

h
e 

Ju
d

g
e 

A
dv

oc
at

e 
G

en
er

al
 

or
de

rs
 

fo
rw

ar
de

d 
to

 
th

e 
C

ou
rt

 o
f 

M
il

it
ar

y 
A

pp
ea

ls
, 

th
e 

C
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I. Pending Legislation 

DISCUSSlON 
General. In the course of its analysis of the Uniform Code of 

Military Justice and the military justice system the Committee has 
carefully weighed the merits of the two proposals for significant 
amendment to the Uniform Code of Military Justice now before the 
86th Congress. These are HR 3387 (DOD Omnibus Amendments) 
and HR 3455 (American Legion bill). Each has been examined 
thoroughly for possible advantages it might have in improving effec- 
tive operation of the Code or in promoting fair treatment of an 
accused. Operation and equity in peacetime have been considered, 
but, above all, the Committee has been concerned with the feasibility 
of the proposals in wartime. The Committee does not endorse any 
proposal unless it meets the needs of the military forces of the nation 
in time of war. 

American Legion Bill. This proposal is based on the premise that 
drastic measures are needed to eliminate command influence from 
courts-martial. We are convinced that this premise is faulty. Our 
reasons are adequately stated in preceding sections of Part I1 of this 
report. They are documented by a thorough and up-to-date survey 
of the situation. We reject the proposal in this bill to put lawyers 
in summary and special courts-martial because it is not feasible. It 
is estimated that, at this time, such a move would require approxi- 
mately 1,200 additional JAGC officers in the Army. There are 
approximately 1,000 JAGC officers on active duty. This additional 
requirement for lawyers cannot be supported, either in numbers 
or in experience. I t  should be noted that law officer qualification is 
proposed for a summary court-martial and a law officer is added to 
special courts-martial. 

The proposed organization and control of all judge advocate officers 
through an entirely separate line of command would defeat the team- 
work necessary between staff and command. The commander needs 
lawyers who are a part of the staif team. Even if the judge advocate 
were put in a separate and independent chain of command, the com- 
mander would need lawyers on his staff to advise him on legal matters, 
including staff advice on military justice. In addition, legal advice 
would be needed on claims, international law, contracts, personnel 
law, and officers and soldiers must have legal assistance in their per- 
sonal affairs. As far as esprit de corps and morale are concerned, 
there is now a feeling that the judge advocate is part of the military 
team-that he shares responsibility. To put him in a completely 
different chain of command would divide him from his clients. It 



would lessen the force of his advice. He  would be regarded as no 
longer a member of the staff team. The Committee believes that the 
military community differs from the civilian community in this respect, 
and that the drafters of the American Legion bill were not sufficiently 
acquainted with the problem. 

Limitation of courts-martial jurisdiction over soldiers to  purely 
military offenses in time of peace is unnecessary and undesirable. 
Furthermore the manner in which this would be accomplished-re- ' 

quest by civilian authorities terminating military jurisdiction-is ill-
conceived. There has been for years a friendly cooperation between 
civilian and military authorities when the civilian authorities have 
requested the turnover of a soldier for trial in a civilian court. This 
cooperation is all that is needed. Further, as long as the military 
may be called upon to give support to the civil power in emergencies, 
there should be no flat manifesto requiring the armed forces to turn 
over enlisted men to local courts. I t  would.lead to extreme variation 
in the treatment of offenders and would impair good order and 
discipline. 

The Judge Advocate General opposes HR 3455 and the DOD has 
reported to Congress that i t  opposes nearly every provision of HR 
3455. The Committee strongly supports those views. In  fact, the 
Committee believes passage of the American Legion bill would be 
disastrous to good order and discipline. 

Omnibus Amendments. The DOD proposals now before Congress 
are essentially the same proposals advanced by the services since 1953. 
They have the indorsement of the Judges of the Court of Military 
Appeals, of the Judge Advocates General of the Army, Navy, and 
Air Force and the General Counsel of the Treasury. They have been 
indorsed by the American Bar Association. 

The Omnibus Amendments are discussed in detail and compared 
with recommendations of this Committee within the preceding 
topical subdivisions of Part I1 of this report. There is- no need to 
repeat that discussion. In  general, HR 3387 is directed toward 
increasing powers under Article 15, and improving procedures in 
processing general court-martial records through appellate review. 
It would give The Judge Advocate General more flexibility in dealing 
with orders for rehearipgs, petitions for new trials, and cases reviewed 
in OTJAG. I t  would reduce the number of trials by summary court 
and contribute to simplification of procedures. Each proposal con- 
tained in HR 3387 is a step in the right direction. The Committee 
has adopted some of the proposals outright. 

Althouyh HR 3387 has all of the good features mentioned, we do 
not feel, when we apply the test of whether i t  will be practicable in 
time of war, that it is adequate. We agree with th$majority of com- 
manders from whom comments were received that the Uniform Code 
of Military ~ u s d c e  will be ineffective to support good order and disci- 



pline in time of war. Commanders do not have sufficient authority 
to dispose of offenses witholit t,rial. Trial and review procedures are 
cumbersome, results are uncertain, and the system is becoming less 
and less capable of decentralized operation. We do not believe that 
the proposals incorporated in HR 3387 will meet the requirements 
imposed by operations in wartime. 

FINDINGS 
1. The American Legion Bill (HR 3455) : 

a. Will create a requirement for more than twice the number of 
military lawyers now on active duty as judge advocates. 

b. Will create a separate line of command for military lawyers. 
c. Will require the use of lawyers in all courts-martial--summary, 

special and general. 
d. Will severely limit military jurisdiction over officers and 

soldiers who commit civilian type offenses in the United States in 
peacetime. 

e. Will not fulfill the need of the service for an effective military 
justice system either in peacetime or wartime. 

2. The DOD Amendments (HR 3387) : 
a. Will 'increase Article 15 powers of battalion and higher com- 

manders. 
'b. Will reduce the number of trials by summary court-martial. 
c. Will achieve some economy in preparation of general court- 

martial records of trial. 
d. Will simplify to some extent appellate review of general 

courts-martial cases. 
e. Will give The Judge Advocate General desirable flexibility in 

dealing with orders for rehearings, petitions for new trial, and cases 
reviewed in OTJAG. 

f. Will not fulfill the need of the service for an effective system of 
military justice in wartime. 

RECOMMENDATIONS 
1. That the Department of the Army continue to oppose HR 3455. 
2. That the Department of the Army support legislation substan- 

tially as set forth in Section K of this report. 

Tab A-HR 3387 
Tab B-HR 3455 



86- CONGRESS Ho R 3387~ B TSESSION 

IN THE HOUSE OB' REPRESENTATIVES 

JANUARY26,1959 

Mr. VIN~ONintroduced the following bill; which was referred to the Corn. 
mittee on Armed Services 

A BILL 
 
To amend title 10, United States Code, as relates to the Uniform 

Code of Military Justice. 

1 Be it enacted by ihe Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 Tha.t title 10, United States Code, is amended a.s follows: 

4 (1) Section 801 is amended by adding the following 

5 new clause at the end thereof: 
I 

6 " (13) 'Convening authority' includes, in addition 

7 to the person who convened the court, a commissioned 

8 officer commanding for the time being, a successor in 

9 conlmand, or any officer exercising general court-martial 

10 jurisdiction." 

11 (2)  Section 812 is amended to read as follows: 

I TAB A 



''4 812. Art. 12. Confinement with enemy prisoners 

prohibited 

"No member of the armed forces of the United States 

may be placed in confinement in immediate association with 

enemy prisoners or other foreign nationals not members of 

the armed forces of the United States, except that a member 

of the armed forces of the United States may be confined in 

United States confinement facilities with members of the 

armed forces of friendly foreign nations." 

(3)  Section 815 is. amended- 

(A) by striking out in subsection (a )  ( I )  (C) 

the words "one month's pay" and inserting the words 

"his pay per month for a period of not more than two 

months" in place thereof; 

(B) by striking out at the end of subsection 

(a)  (2)  (E) the word "or"; 

(C) by striking out the period at the end of sub- 

section (a)  (2)  (3') and inserting a semicolon in place 

thereof; and 

(D) by adding the following new clauses at the 

21 end of subsection (a) (2)  : 

22 "(GI.) if imposed by an officer in the grade of 

23 major or lieutenant commander or above, forfeiture 

24 of not more than one-half of one month's pay; or 

28 " (H) if imposed by an officer in the grade of 

207 
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major or 1ieutena.nt commander or above, confine- 

ment for not more than seven consecutive days." 

(4) Section 816 is amended by striking out the word 

"; a.nd" in clause (2) and inserting the words "or only 

of a law officer who is certified to be qualiiied for duty as 

a single-officer special courtrmartid by the Judge Advocate 

General of the armed force of which he is a member if, 

before the court is convened, the accused, knowing the 

identity of the law officer, and upon advice of counsel, re- 

quests in writing a court composed only of a law officer 

and the convening authority has consented thereto; and" 

in place thereof. 

(5) Sections 822 ( b )  and 823 (b) are each a.mended 

to read as follows : 

" (b) If any person described in subsection (a ) ,  ex­

cept the President of the United States, is an accuser, the 

c o ~ ~ r tmust be convened by a competent authority not sub- 

ordinate in command or grade to the accuser, and may in 

any case be convened by a superior competent authority." 

(6)  Section 823 (a )  is amended by adding the follow- 

ing new sentence at the end thereof: "However, to be eli- 

gible for appointment as a single-officer special court-martial, 

the officer must have the qualifications specified for a law 

officer in section 826 (a) of this title (article 26 (a)  ) and 

must be certified to be qualified for duty as a single-officer 
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1 special court-martial by the Judge Advocate General of the 

2 armed force of which he is a member." 

3 ((7) section 837 is amended by striking out in the h t  

4 sentence thereof the words "nor any other commanding 

5 officer" and inserting the words "or any other cotnmanding 

6 officer, or any officer .serving on the staffs thereofof" in place 

q thereof. 

8 (8) Section 841 (b) is amended by inserting after the 

g words "law officer" the words "and an officer a,ppointed as 

a single-officer special court-martial". 

(9) Section 85'1is amended- 

( A )  by striking out in the second sentence of sub- 

section (b)  the words "a motion for a fincling of not 

guilty, or" ; 

(B) by inserting in the third sentence of subsection 

(b) after the word "trial" the words "except a ruling 

on a motion for a finding of not guilty that was 

granted"; and 

C )  by adding the following new snbsection: 

" (d) Subsections (a)  , (b), and (c) of this section do 

not apply to a single-officer special coin-t-martial. 8 1 1  officer 

who is appointed as a single-officer special court-martial shall 

determine all questions of law and fact arising during the 

trial and, if the accused is convicted, adjudge an appropriate 

sentence." 
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(10) Section 854 is amended to read as follows: 

''# 854. Art. 54. Record of trial 

('(a )  Each court-martial shall make a separate recotd 

of the proceedings of the trial of each case brought before it. 

A record of the proceedings of a trial in which the sentence 

adjudged includes a bad-conduct discharge or is more than 

that which could be adjudged by a special court-martial shall 

contain a complete verbatim account of the proceedings and 

testimony before the court, and shall be authenticated in 

such manner as the President may, by regulation, prescribe. 

A11 other records of trial shall contain such matter and be 

authenticated in such manner as the President may, by reg- 

ulation, prescribe. 

" (b) A copy of the record of the proceedings of each 

general and special court-martial shall be given to the ac­

cused as soon as authenticated. If a verbatim record of trial 

by general court-martial is not required by subsection (a ) ,  

the accused may buy such a record under such regulations 

as the President may prescribe." 

(11) Section 857 is amended by adding the following 

new sentence at the end of subsection (a )  : "A sentence to 

death includes forfeiture of all pay and allowances and diav 

honorable discharge. The forfeiture may apply to all pay 

and allowances becoming due on or after the date on whieb 

the sentence is approved by the convening authority." 
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(12) Section 865 is amended- 

(A)  by amending subsection (a )  to read as 

follows: 

" ( a )  When the convening authority has taken final 

action in a general court-martial case and the sentence 

approved by him includes a bad-conduct discharge or is 

more than that which could have been adjudged by a spe- 

cial court-martial, he shall send the entire record, including 

his action thereon and the opinion of the staff judge advo- 

cate or legal officer, to the appropriate Judge Advocate 

General." ; 

(B) by striking out in subsection (b) the words 

"to be reviewed by a board of review" wherever they 

appear therein; and 

(C)  by amending subsection (c) to read as follows : 

" (c)  All other records of trial by court-martial shall be 

reviewed by- 

"(1) a judge advocate of the Army or Air Force; 

" (2) an officer of the Navy or Marine Corps on 

active duty who is a member of the bar of a Federal 

court or of the highest court of a State; or 

" ( 3 )  in the Coast Guard, or the Department of the 

Treasuly, a law specialist or member of the bar of a 

Federal court or of the highest court of a State." 



7 

(13) Section 866 is amended- 

(A)  by amending subsection (b) to read as 

follows: 

" (b) The Judge Advocate General shall refer to a board 

of review each record of trial by court-martial in which the 

approved sentence- 

" ( 1)  extends to death; 

" (2)  affects a general or flag officer; 

" (3 )  extends to the dismissal of a commissioned 

officer or a cadet or midshipman; or 

" (4) includes a dishonorable or bad-conduct dis- 

charge, or confinement for one year or more, unless 

the accused pleaded guilty to each offense of which he 

was found guilty and has stated in writing, after the 

convening authority acted in his case, that he does not 

desire review by a board of review."; and 

(B) by amending subsection (e) to read as 

follows: 

" (e)  The Judge Advocate General may dismiss the 

charges whenever the board of review has ordered a rehear­

ing and he h d s  a rehearing impracticable. Otherwise, the 

Judge Advocate Gteneral shall, unless there is to be further 

action by the President, the Secretary concerned, or the 

Court of Military Appeals, instruct the convening authority 
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to take action in accordance with the decision of the board 

of review. If the board of review has ordered a rehearing 

and the convenirig authority finds a rehearing impraticable, 

he may dismiss the charges." 

(14) Section 867 is amended by inserting the following 

new sentence after the first sentence of subsection (f) : "The 

Judge Advocate General may dismiss the charges whenever 

the Court of Military Appeals has ordered a rehearing and 

he finds a rehearing impracticable." 

(15) Section 869 is amended to read as follows: 

"1869. Art. 69. Review in the office of the Judge Advocate 

General 

"Every record of trial by court-martial forwarded to the 

Judge Advocate General under section 865 of this title 

(article 65) , the appellate review of which is not otherwise 

provided for by section 865 or 866 of this title (article 65 

or 66) ,shall be examined in the office of the Judge Advocate 

General. If any part of the findings or sentence is found 

unsupported in law, the Judge Advocate General shall either 

refer the record to a board of review for review under section 

866 of this title (article 66) or take such action in the case 

as a board of review may take under section 866 (c) and 

(d) of this title (article 66 ( c )  and (d) ) . If the record 

is reviewed by a board of review, there may be no further 
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review by the Court of Military Appeals, except under sec- 

tion 867 (b) (2) of this title (article 67 (b) (2)  ) ." 
(16) Section 871 is amended- 

(A)  .by striking out in subsection (b) the first 

sentence and inserting the following in place thereof: 

"That part of a sentence extending to the dismissal of 

a commissioned officer or a cadet or midshipman may 

not be executed until approved by the Secretary con- 

cerned, or such Under Secretary or Assistant Secretary 

as may be designated by him."; 

(B) by amending subsection (c) to read as follows : 

" (c)  That part of a sentence extending to dishonorable 

or bad-conduct discharge may not be executed until ap­

proved by the Judge Advocate General or affirmed by a 

board of review, as the case may be, and, in,cases reviewed 

by it, affirmed by the Court of Military Appeals."; and 

(C) by inserting in subsection (d) after the words 

"court-martial sentences" the words "and parts of 

sentences". 

(17)  Section 873 is amended- 

( A )  by striking out in the first sentence after the 

word "within" the words "one year" and inserting the 

words "two years" in place thereof; and 
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(3)by striking oui the lasi sentence and inserting 

the following in place thereof: "The board of review 

or the Court of Military Appeals, as the case may be, 

shall determine whether a new trial, in whole or in part, 

should be granted or shall take appropriate action under 

section 866 or 867 of this title (article 66 or 67) ,  

respectively. Otherwise, the Judge Advocate General 

may grant a new trial in whole or in part or may vacate 

or modify the findings and sentence in whole or in 

part." 

(18) Section 895 is amended by striking out the words 

"custody or confinement" and inserting the words "physical 

restraint lawfully imposed" in place thereof. 

(19) Subchapter X of chapter 47 is amended- 

(A)  by inserting the following new section after 

section 923: 

"$ 923a. Art. 123a. Making, drawing, or uttering check, 

draft, or order without sufficient 

funds 

"Any person subject to this chapter who- 

" (1) for the procurement of any article or thing of 

value, with intent to defraud; or 

" (2) for the payment of any past due obligation, 

or for any other purpose, with intent to deceive; makes, 

draws, utters, or delivers any check, draft, or order for 

215 



the payment of money upon any bank or other deposi- 

tory, knowing at the time that the maker or drawer has 

not or will not have sufficient funds in, or credit with, 

the bank or other depository for the payment of that 

check, draft, or order in full upon its presentment, shall 

be punished as a court-martial may direct. The making, 

drawing, uttering, or delivering by a maker or drawer 

of a check, draft, or order, payment of which is refused 

by the drawee because of insufficient funds of the maker 

10 or drawer in the drawee's possession or control, is prima 

11 facie evidence of his intent to defraud or deceive and of 

12 his knowledge of insufficient funds in, or credit with, that 

13 bank or other depository, unless the maker or drawer 

14 pays the holder the amount due within five days after 

15 receiving notice, orally or in writing, that the check, 

16 draft, or order was not paid on presentment. I n  this 

17 section the word 'credit' means an arrangement or under- 

18 standing, express or implied, with the bank or other 

19 depository for the payment of that check, draft, or 

20 order." ; and 

21 (B) by inserting the following new item in the 

22 analysis: 

"923a. 123a. Making, drawing,or uttering check, draft, or order without 
sdc ient  f~ds." 

23 SEC.2. This Act becomes effective on the first day of 

24 the tenth month following the month in which it is enacted. 

216 
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8 6 CONGRESS~ ~ H.R.34551 8 ~ 
SE~SION 

I N  THE HOUSE OF REPRESENTATIVES 

JANUARY27,1959 
 
Mr. B~oogsof Louisiana introduced the follolving bill; which was referred 

to the Committee on Armed Services 

A BILL 
 
To amend title 10, United States Code, in order to improve the 

administration of justice and discipline in the armed forces, 

and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United Slates of America in Congress assembled, 

3 That title 10, United States Code, is amended as follows: 

4 (1) Section 801 is amended by inserting the words "or 

5 special" after the word "general" in clause (10) .  

G ( l a )  Section 806 is amended by inserting a.fter the first 

7 sentence of subsection (a) the following sentence: "Judge 

8 advocates of the Army and Air Force and law specialists of 

9 the Navy and Coast Guard, except when serving on a board 

10 of review, shall be rated for fitness, efficiency, and perform- 

I TAB B 
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i ante o: duij only by i l ~ e  Judge Ad-voca.te Oeneral of the 

2 armed force of which they are members." 

3 (2)  Section 814 (a) is amended to read as follows: 

4 " (a)  A member of the armed forces accused of an 

5 offense against the laws of the United States or of a State 

6 or of a Territory or of the District of Columbia shall, except 

7 in time of war, be delivered, upon proper request, to the 

8 civil authority for trial. No person shall, except in time of 

9 war, be tried for any offense committed within the United 

10 States punishable by sections 918-932 (articles 118-132), 

11 inclusive, if, prior to arraignment before a court-martial, the 

12 civil authority having jurisdiction to try him for a substan­

13 tially similar offense under the laws of the United States or 

14 of a State or of a Territory or of the District of Columbia 

15 requests delivery of that person for trial." 

16 (3) Section 816 is amended by inserting the words "a 

17 law officer and" after the words "consisting of" in clause 

18 (2)  thereof. 

19 (4)  Section 819 is amended- 

20 ( A )  by striking out the word "dishonorable" in 

21 the second sentence thereof; and 

22 (B) by striking out the third sentence thereof. 

23 (5) The &st sentence of section 824 (b) is amended to 

24 read as follows: 

25 " (b) When only one commissioned officer is,present 
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1 with a command or detachment, summary courts-martial 

2 shall be convened by superior competent authority." 

8 (6)  Section 825 is amended- 

4 (A) by striking out in subsection (a) the word 

6 "all" and inserting in place thereof the words "general 

6 and special". 

7 (B)  by striking out in the second sentence of clause 

8 (2 )  of subsection (d) the words "general or special". 

9 (C) by adding the following subsection: 

10 " (e) The authority convening a summary court-martial 

11 shall detail as summary court-martial a commissioned officer 

12 qualified to be detailed as the law officer of a general court- 

13 martial as provided in section 826 of this title (article 26) ." 
14 ( 7 )  Section 826% amended- 

15 (A)  by inserting the words "or special'' after the 

l6 word "general" in subsection (a) thereof. 

17 (B) by amending subsection (b) to read as 

l8 follo,,: 

19 " (b) The law officer may not consult with the members 

20 of the court except in the presence of the accused, trial 

21 counsel, defense counsel, and the reporter, if any, nor may 

22 he vote with the members of the court."; and 

23 (C) by adding the following subsection at the end 

24 thereof: 

25 ('(c) The law officer shall preside over all proceedings 

220 
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of genera: and special courts-martial except wheli closed fbi. 

deliberation or voting by the members and shall contrd, 

direct, and regulate the conduct of all proceedings before the 

court." 

(8) Section 827 is amended by inserting after the first 

sentence of subsection (a)  the sentence: "Upon request of 

the accused, the authority convening a summary courk­

martial shall detail a defense counsel." 

(8a) Section 829 (c) is amended by inserting the words 

"the law officer,'' after the words "presence of". 

(9 )  Section 836 is amended to read as follows: 

"4 836. Art. 36. Procedure and rules of procedure 

" ( a )  The rules of procedure in cases before courts-

martial may be prescribed by the Court of Military Appeals. 

The rules of procedure in cases before courts-martial shall 

apply the principles of law and the rules of evidence ap- 

plicable to the trial of criminal cases in the United States 

District Court for the District of Columbia, except as such 

principles and rules are contrary to or inconsistent with this 

chapter. No rule or regulation applicable to courts-martial 

shall define, interpret, or set forth the elements of any 

offense under this chapter except an offense not defked in 

this chapter and arising only in military service, in which 
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case the Judge Advocates General may jointly prescribe 

such rules. 

" (b) No rule or regulation applicable to courts-martial 

is effective until adopted by formal order of the Court of 

Military Appeals and approved by the President. 

(( (c) The procedure, including modes of proof, in cases 

before courts of inquiry, military commissions, and other 

military tribunals except courts-martial may be prescribed 

by the President by regulations which shall, insofar as he 

considers practicable, apply the principles of law and the 

rules of evidence generally recognized in the trial of crim- 

inal cases in the United States district courts, but which 

may not be contrary to or inconsistent with this chapter. 

" (d) All rules and regulations applicable to courts-

martial, courts of inquiry, niilititiy commissions, and other 

military tribunals shall be uniform insofar as practicable and 

shall be reported to the Congress. 

" (e) The provisions of this chapter shall be construed 

and interpreted in accordance with the rules of statutory 

construction applied in the Federal courts. Except where 

contrary to or inconsistent with the provisions of this chap- 

ter, all questions of evidence in courts-martial shdl be 
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decided in accordance with t'he ruies applied in h e  trial of 

criminal cases in the United States district courts." 

(10) The analysis of subchapter VII  of chapter 47, 

title 10, United States Code, is amended by striking out 
 

"836. 36. President may prescribe rules" 
 

and inserting in place thereof the following : 
 

<'836. 36. Procedure and rules d procedure". 

(11) Section 838 is amended- 

( A )  by striking out in subsection ( a )  the words 

"of the court" and inserting in place thereof the words 

('of the law officer"; 

(B)  by striking out in the first sentence of sub- 

section (b )  the words "general or special"; and 

(C)  by amending the second sentence of subsection 

(b)  to read as follows: "Should the accused have 

counsel of his own selection, the defense counsel, and 

a.ssietant defense counsel, if any, who were detailed, 

shall, if the accused so desires, act as his associa.te 

counsel; otherwise they shall be excused by the la,w 

officer or summary court-martial." 

(12) Section 839 is amended- 

( A )  by striking out the second sentence thereof; 

(B) by striking out in the third sentence thereof 

the words "any other" a.nd inserting in place thereof 

the word "any" ;and ' 
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(C) by striking out in the third sentence the words 

"in general court-martial cases,". 

(12a) Section 840 is amended- 

(A)  by striking out the word "court-martial" and 

inserting in place thereof the words "law officer or sum- 

mary court-martial". 

(12b) Section 841 is amended- 

(A)  by striking out after the words "officer of a" in 

the first sentence of subsection (a)  the word "general"; 

(B)  by striking out in the second sentence of sub- 

section (a)  the word "court" and inserting in place 

thereof the words "law officer". 

(13) Section 851 is amended- 

(A)  by amending subsection (a) to read as follows : 

" (a)  Voting by members of a general or special court-

martial on the findings and on the sentence shall be by secret 

written ballot. The junior member of the court shall count 

the votes. The count shall be checked by the senior member, 

who shall forthwith announce the result of the ballot in open 

court." ; 

(B)  by amending subsection (b) to read as follows: 

" (b) The law officer of a general or special court-martial 

shall rule upon all interlocutory questions arising during the 

proceedings. Any such ruling made by the law officer upon 

any interlocutory question other than the question of the 

224 
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P accused's sanity is final and constitutes the niling of the 

2 court. However, the law officer may change his ruling at 

3 any time during the trial except a ruling on a motion for a 

4 finding of not guilty that was granted. If any member ob- 

5 jects to a ruling of the law officer on the question of the 

6 accused's sanity, the court shall be cleared and closed and 

7 the question decided by a voice vote as provided in section 

8 852 of this title (article 5 2 ) ,  beginning with the junior in 

9 rank." :and 

10 (C) by striking out in subsection ( c )  the words 

11 "court-martial and the president of a" and inserting in 

12 place thereof the word "or". 

13 (13a) Section 852 (c) is amended to read as follows: 

14 " (c)  All other questions to be decided by the members 

15 of a general or special court-martial shall be determined by 

16 a majority vote. A tie vote on a motion re:a~ji~g to the 

17 question of the accused's sanity is a determination agahsl t h  

18 accused. A tie vote on any other question is a determination 

19 in favor of the accused." 

20 (15) Section 854 is amended- 

21 (A) by inserting after the word "general" in the 

22 f is t  sentence of subsection (a) the words "and special" ; 

23 (B) by strikiig out in the first and second sentences 

24 of subsection (a)  the word "president" and inserting in 

25 place thereof the words "senior member"; 

225 
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(C) by striking out in the thiid sentence of sub- 

section. (a)  the word "president" and inserting in place 

thereof the words "the senior member present at the 

trial" ;and 

(D) by striking out in subsection (b) the words 

"special and". 

(15) Section 865 is amended- 

(A)  by striking out subsection (b)  ; 

fB) by striking out in subsection (c )  the word 

"other[' :and 

(C) by redesignating subsection (c) , as amended 

heteby, as subsection (b) . 
(16) Section 866 (a)  is amended to read as follows: 

" (a)  The Secretary of Defense shall constitute one or 

more boards of review for the armed forces, except that 

when the Coast Guard is not operating as a service in the 

Navy, the Secretary of the Treasury shall constitute one 

or more boards of review for the Coast Guard. Each board 

of review shali be composed of not less than three commis- 

sioned officers or civilians, each of whom must be a member 

of the bar of a Federal coui-t or of the highest court of a 

State. A commissioned officer detailed to serve on a board 

of review shall serve thereon until relieved therefrom by the 

Secretary who constituted the board of review, and is exempt 
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from the provisions of sections 3031 (cj ,3031 i dj ,8031 jcj 

and 8031 (d) of this title. An officer of the Navy or Marine 

Corps serving on a board of review shall be eligible for 

promotion without regard to t,he requirements for sea duty or 

foreign service. The Secretaiy, however, may establish 

boards of review within or without the United States. A 

commissioned officer serving on a board of review shall be 

rated for fitness, efficiency, and performance of duty only by 

the Secretary who constituted tlle board of review." 

( 1 7 )  Section 867 is a~neiided by striking out the fourth 

sentence of subsection (d) and inserting in place thereof: 

"The Court of Military Appeals may affirm only such h d -  

ings of guilty as it finds correct in law and fact and deter- 

mines, on the basis of the entire record, should be approved. 

I n  considering the record, it may weigh the evidence, judge 

the credibility of witnesses, and determine controverted ques- 

tions of fact, recognizing that the trial court saw and heard 

the witnesses." 

(18) Section 918 is amended by adding the following 

sentence at the end thereof: "No person shall be t ied by 

court-martial for murder committed in the United 8tates.h 

time of peace." 

(19) Section 920 is amended by adding the following 

sentence at the end of subsection (a)  : "No person shall 
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be tried by court-martial for r q e  committed in the United 

States in time of peace." 

(20) Clause (1)  of section 936 (b) is amended to read 

as follows: 

" (1 )  The law officer, trial counsel, and assistant 

trial counsel for all general and special courts-martial." 

(20a) Section 898 is amended by inserting the word 

"or" at the end of clause (2)  thereof and adding the fol- 

lowing new clause: 

" (3 )  refuses or willfully. neglects to enforce or 

comply with the provisions of section 814 (a) of this 

title ;". 
(21) Section 3036 (a)  is amended by striking out 

" (10) Judge Advocate General. 

" ( 1  1 )  Chief of Chaplains." 

and by inserting in place thereof: 

" (10) Chief of Chaplains.'' 

(22) Section 3036 (b) is amended- 

( A )  by striking out the words ", except the Judge 

Advocate General,"; and 

(B) by striking out the second sentence of clause 

(2 )  thereof. 

(23) Section 3037 is amended­

(A) by adding the following sentence at the end 
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?­

1 of subsection jaj : "The Judge Advoca.ce Clenerd shali 

2 have, in addition to the Assistant Judge Advocate 

3 General, such deputies and assistants as the Secretary 

4 of the Army may prescribe." ; 

5 (B) by striking out the word "and" at the end 

6 of clause (2)  of subsection (c) ; 

I (C) by striking out the period at the end of clause 

8 (3)  of subsection (c) and inserting in place thereof a 

$3 semicolon and the word "and" ; 

10 (D) by adding the following clause at the end of 

11 subsection ( c ): 

12 " (4) shall perform other duties prescribed by the 

13 Secretary of the Army"; and 

14 (E) by adding the following subsections at the end 

15 thereof: 

16 " (d) The Judge Advocate General is not a member of 

17 the Army Staff and the duties of the Chief of Staff do not 

18 include supervision, direction, control, or command of the 

19 Judge Advocate General or of the Judge Advocate Gen- 

20 eral's Corps. 

21 " (e)  The Judge Advocate General and officers of the 

22 Judge Advocate General's Corps are subject to the super- 

23 vision of and are responsible to the General Counsel of the 
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Department of Defense with respect to the performance 

of their professional duties. 

" (f) Officers of the Judge Advocate General's Corps 

are under the sole command of the Judge Advocate General 

of the Army and of superior officers of the Judge Advocate 

General's Corps as the Secretary of the Army may pre- 

scribe." 

(24) Section 3040 (a)  is amended by striking out the 

words "and by section 3037 of this title". 

(25) Section 3296 (b) is amended by adding the fol- 

lowing clause at the end thereof: 

" (4) The Judge Advocate General's Corps." 

(26) Section 3297 (a)  is amended by adding the fol- 

lowing sentence at the end thereof: "A selection board con- 

sidering promotion-list officers of the Judge Advocate Gen- 

eral's Corps shall be composed of officers of the Regular 

Army who hold a regular or temporary grade above lieuten- 

ant colonel, are senior in regular grade to, and who outrank, 

any officer considered by that board, and are members of 

that Corps, except that where required, officers of the 

Regular Army who are not members of the Judge Advocate 

General's Corps may sit on that board." 
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(27j. Chapter 347 is amendeci- 
 

(A)  by adding the following section :. 

"Q 3613. Insignia of Judge Advocate General's Corps 

"The President shall prescribe a distinctive insignia to be 

worn by officers of the Judge Advocate General's Corps."; 

and 

(B) By adding at the end of the anaIysis thereof: 

"3618. Insignia of Judge Advocate General's Corps." 

(28) Section 5148 is amended- 

( A )  'by inserting after the word "Territory" the 

words ", who are designated for special duty (law) ,"; 

(B) by inserting after the word "him" in clauses 

(1)  and (4) of subsection (c)  the words "by the Sec- 

retary of the Navy"; and 

(C)  by adding the following subsections at the end 

thereof: 

" (d)  The Judge Advocate General of the Navy and 

officers designated for special duty (law) are not subject to  

the supervision, direction, control, or command of the Chief 

of N a v ~ l  Operations. 

" ( e )  The Judge Advocate General of the Navy and 

officers designated for special duty (law) are subject to the 

supervision of and are responsible to the General Counsel 
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of the Department of Defense with respect to performance 

of their professional duties. 

" ( f )  Officers of the Navy designated for special duty 

(law) are under the sole command of the Judge Advocato 

General of the Navy and superior officers designated for 

special duty (law) as the Secretary of the Navy may 

prescribe." 

(29) Section 5149 ( a )  is amended- 

( A )  by inserting after the words "line of the Navy" 

the words "designated for special duty (law)"; and 

(B)by inserting after the words "Marine Corps" 

the words "who is a member of the bar of a Federal 

court or the highest court of a State or 'Cerritory". 

(30) Section 5587 is amended- 

( A )  by striking out in the second sentence of sub- 

section ( a )  the word "Each" and inserting in place 

thereof the words "Subject to subsection ( e ) ,  each"; 

and 

(B) by adding the following subsection : 

" (e )  Any officer on the active list of tbe Marine Corps 

in a grade not above colonel who is a meinber of the bar 

of a Federal court or the highest court of a St ate or Territory 

may be appointed to the active list in the line of the Navy 



1 	as an officer designated for speciai duty jiaw j . An officer 

so appointed shall be appointed i n  .the .&de indicated in 

the followhig table and holds the lineal position which the 

Secretary of the Navy assigns : 

Marlne Corps Grade Grade of Appointment 

Colonel................................. Captain. 
Lieutenant colonel ........................ Commander. 
Major................................... Lieutenant commander. 
Captain Lieutenant. 
First lieutenant .......................... Lieutenant (junior grade). 
Second lieutenant -------------------­ Lieutenant (junior grade). 

" ( f )  No officer on the active list of the line of the 

Navy as an officer designated for special duty (law) shall 

be removed from that designation without. his .consent. Any 

officer removed from that designation after January 1, 1960, 

may not thereafter be again so designated." 

(31) Section 5.701(c)  is amended­

( A )  by inserting after " (c)" the figure " (1)''; 

(B) by inserting in the first sentence thereof after 

the words "special duty" the words "other than ip 

law"; and 

(C) by adding the following clause at the end 

thereof: 

" (2) When officers designated for special duty 
t 

(law) are eligible for consideration by a selection board 

under subsection ( a ) ,  the Secretary shall appoint an 

alternate board consisting of five officers designated for 

special duty (law) on the active list or officers on the 
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.1 retired list who have served in that designation on the 

2 active list. The alternate board shall act on all cases 

3 of o5cers designated for special duty (law) . If suffi­

4 cient numbers of o5cers designated for special duty 

5 (law) of the grade specified in subsection (a) are not 

6 available, the Secretary shall, to the extent neoessary, 

7 appoint other retired officers to serve on the alternate 

8 board." 

9 (32) Section 5862 is amended- 

10 (A)  by striking out in subsection (d) the word 

11 "Each" and inserting in place thereof the words "Except 

12 as provided in subsection (e) ,each"; and 

13 (B) by adding the following sentence at the end 

14 of subsection (e)  : "Each examining board considering 

15 officers on the active list in the line of the Navy desig- 

16 nated for special duty (law) shall be composed of offi- 

17 cers in that designation or retired officers who have 

18 served in that designation on the active list." 

19 (33) Chapter 555 is amended- 

20 (A)  by adding the following section at the end 

21 thereof: 

22 "8 6035. Insignia of law specialists. 

23 The President shall prescribe a distinctive insignia to 

24 be worn by officers of the Navy designated for special duty 

25 (law).";and 

234 



18 
 

1 (B)by adding at the end of the analysis thereof; 

"6036. Insignia, of law specidish." 

2 (34) Section 8072 is amended- 

3 ( A )  by inserting in the first sentence of subsection (a)  

4 after the words "officers of the Air Force" the words "desig- 
 

5 nated as judge advocates" ; 
 

6 (B) by striking out in clause (2) of subsection (c) 
 

7 the word "legal"; and 
 

8 (0)by adding the following subsections at the end 
 

9 thereof: 
 

10 " (d) The Judge Advocate General is not a member 
 

11 of the Air Staff and the duties of the Chief of Staff do not 
 

12 include supervision, direction, control, or command of the 
 

13 Judge Advocate General or of judge advocates of the Air 
 

l4 Force. 
 

15 " (e)  The Judge Advocate General and Judge advocates 
 

l6 of the Air Force are subject to the supervision of and are 
 

l7 responsible to the General Counsel of the Department of 

Defense with respect to the performance of their professional 

l9 duties. 

20 
" ( f )  Officers of the Air Force designated as judge advo- 

21 cates are under the sole command of the Judge Advocate 

22 General of the Air Force and superior officers designated as 

23 judge advocates as the Secretary of the Air Force may 

24 prescribe." I 
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(35) Section 8296 (b) is amended to read as follows: 

" (b)  (1) A separate promotion list may be maintained 

for commissioned officers of the Regular Air Force in each 

of the following categories: 

i. Chaplains. 

ii. Medical Officers. 

iii. Dental Officers. 

iv. Veterinary Officers. 

v. Medical Service Officers. 

vi. Air Force Nurses. 

vii. Women Medical Specialists. 

viii. Any category established by the Secretary of the 

Air Force under section 8067 (i) of this title. 

" (2)  A separate promotion list must be maintained for 

commissioned officers of the Regular Air Force designated 

as judge advocates." 

(36) Section 8297 is amended­

(A)  by striking out in subsection (a)  the word 

"and" at the end of the clause (1); 

(B) by striking out in subsection (a) the period at 

the end thereof and inserting in its place a semicolon and 

the word "and"; and 

(C). by adding the following clause at the end of 

subsection (a) : 

" (3 )  Promotion-list officers designated as judge 

236 



20 
 

1 advocates shall be compose6 of promoiioll-list oflicers 

-2 who hold a regular or temporary grade above lieutenant 

3 colonel, senior in regular grade to, and who outrank, any 

4 o5cer considered by that board and are designated as 

6 judge advocates except that where required, promotion- 

6 list officers who are not so designated may sit on that 

7 board." 
 

8 (37) Chapter 847 is amended- 
 

9 (A)  by adding the follo~ving new secltion : 

10 "4 8613. Insignia of judge advoctltes. 

11 "The President shall prescribe a distinctive insignia to 

12 be worn by officers of the Air Force designated as judge 

13 advocates"; and 

14 (B) by adding at the end of the analysis thereof: 

"8613. Insignia of judge advocates." 

15 SEC.2. (a) Title 18, United Htat2esCode, is amended 

16 by inserting after section 1508 thereof the following section: 

17 ''4 1509. Influencing military tribunal or board, or member, 

18 law o5cer or counsel thereof. 

19 "Whoever censures, reprimands, admonishes, or en­

20 deavors to coerce or improperly influence, directly or indi- 

21 rectly, any court-martial, court of inquiry, military commis- 

22 sion, or any other military tribunal or board or reviewing 

23 authority, or any member, law officer, or counsel thereof with 



respect to the due and proper performance of its or his offi­

cial duties or functions shall be fined not more than $5,000 

or imprisoned for no,t more than five years, or both." 

(b) The analysis of chapter 73, title 18, United States 

Code, is amended by adding at the end thereof: 

"1509. 	 Influencing military tribunal or board, or member, or law officer or 
counsel thehf." 

Sm. 3. All offenses committed and all penalties, for- 

feitures, fines or liabilities incurred prior to the effective 

date of a provision of this Act under any law embraced in or 

modified, changed, or repealed by that provision may be 

prosecuted, punished, and enforced and action thereon may 

be completed, in the same manner and with the same effect 

as if that provision had not become law. 

SEO.4. (a)  Except as provided in subsection (b) , the 

provisions of this Act are effective on the first day of the 

twelfth month following the month in which this Act is 

approved. 

(b) The provisions of clauses (2 ) ,  ( 4 ) ,  (17), (18), 

(19) ,  (20a),  (27) )  (30),  (33) and (38) of section 1, and 

sections 2, 3, and 4 of this Act are effective upon enactment. 
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J. Related Problems 

DISCUSSION 

Supply of Judge Advocates. As a part of its study the Committee 
has checked, with respect to each legislative proposal, requirements 
for Judge Advocate General's Corps officers against resources. For 
HR 3455 the requirements could not be supported, since even for 
the Uniform Code of Military Justice support is barely adequate. 

The JAGC is losing experienced officers faster than i t  can replace 
them. First lieutenants serving an obligated tour constitute about 
40% of the Corps' active strength. Very few of these officers remain 
in service beyond their required two or three years. If present 
trends continue, by 1964 50% of the Corps will be obligated tour 
first lieutenants. During the period 1960-1964 a large number of 
experienced career Judge Advocate General reserve officers will be 
lost through mandatory retirement. 

I t  is desirable that not more than 12-14% of the Corps be first 
lieutenants. The imbalance caused by too many officers who cannot 
adequately fill positions of responsibility is affecting the Corps' 
ability to perform its mission. 

Senior line officers have urged res~mpt~ion of legal education of 
Regular Army officers. The Committee agrees that this program 
provides an extremely valuable combination-line experience with 
legal training-and the officers possessing these qualifications are 
unusually competent judge advocates. The Committee recommends 
urgent efforts to restore the program of legal education for Regular 
Army officers and recommends all efforts be made to assist The 
Judge Advocate General to meet personnel requirements. 

Isolated Units. The Committee bas discussed, within the limits 
of available time, unusual problems that might arise in the event 
of nuclear warfare. Large or small units may become isolated and 
out of touch with parent units. We recommend that The Judge 
Advocate General study this problem further with a view to preparing 
any emergency legislation necessary to provide commanders of 
det,ached or isolated units with needed disciplinary powers. The 
Judge Advocate General already has prepared emergency legislation 
permitting establishment of branches of the Court of Military Appeals 
during wartime in areas served by branch offices of The Judge 
Advocate General's Office. 

Military Justice Orientation. I t  has been suggested that wbenever 
practicable young line officers act as assistants to trial counsel and 
defense counsel of general courts-martial. I t  is understood that a 
line officer could not take an active part in trial proceedings but he 



could assist in other ways and observe the court-martial. We 
believe there is no better way for a young officer to acquire an under- 
standing of procedure and appreciation of military justice. We 
recommend that this practice be encouraged if the recommendations 
for elimination of summary and special courts-martial are imple­
mented. 

FINDINGS 
1. The Judge Advocate General's Corps is losing experienced 

officers faster than they can be replaced. 
2. Judge Advocates with a background of line experience are 

needed. 
3. The active duty strength of the Judge Advocate General's 

Corps is marginal for the performance of military justice functions 
under the Uniform Code of Military Justice. 

4. There is a need for study of the military justice problems that 
might face isolated or detached units. 

5. Young line officers would benefit from actsing as assistants to 
trial counsel or defense counsel of a general court-martial. 

RECOMMENDATIONS 
1. That Department of the Army urge resumption of a program 

for sending selected Regular Army officers to law school with a view 
to later transfer to the Judge Advocate General's Corps. 

2. That Department of the Army study ways of making a career 
in the Judge Advocate General's Corps more attractive. 

3. That The Judge Advocate General study and prepare emergency 
legislation to assure military justice support in the event of hostilities. 

4. That the practice of having young line officers act as assistants 
to a trial or defense cou.nse1 of a general court-martial be encouraged 
if our plan for eliminating summary and special courts-martial is 
implemented. 



The committee concurs unanimcxaly in the report, the findings,  and the 

recommendations. 

w President 

Major eral ,  USA 

RUSH B. L1NU)L.N. JR. 
 
Major Genersl , USA Major General. USA 
 

WILLIAM C.  WESTMOREW BRUCE EASLEY / 
Major General. USA Major General, USA 

HWhKl M. HQtSlN CHARLES L. DECKER 
Brigadier General, DSA Brigadier'Seaeral. USA 



PART III. OPERATIONS OF THE COMMITTEE 

A. Activities 

1. Pursuant to Letter of Instructions, AGPA-0 (6 October 59) 
DCSPER, dated 7 October 1959 (Incl I), the Committee was in session 
from 7 October 1959 to 15 January 1960. Plenary meetings were held 
15 and 16 October 1959, 23-24 November 1959, 1-4 December 1959, 
5-8 and 12-15 January 1960. The plenary meetings were devoted to 
briefings, study of documentary material, analysis of surveys and reso- 
lution of problems disclosed. In addition, the Committee, as a whole, 
attended argument of cases before the United States Court of Military 
Appeals and a board of review at  Washington, D.C., and a trial by 
general court-martial a t  Fort George G. Meade, Maryland. 

2. Individual Activities. 
a. Personal study by each member between plenary sessions of the 

documentary material presented during those sessions. 
b. Major General William C. Westmoreland conducted a test of 

proposed Commanders' Corrective Powers (Tab D l  Sec B, Part 11) and 
the proposed alternate method of conducting Article 32 investigations 
within the lOlst Airborne Division, Fort Campbell, Kentucky. (Tab 
A, Sec C, Part 11.) 

c. Brigadier General Charles L. Decker performed temporary 
duty at  Ottawa, Canada from 13 Dece~nher to 17 December 1959 to 
study the operation of the Canadian military justice system with 
particular reference to the proposed Commanders' Corrective Powers. 
(Tab B, Sec B, Part 11.) 



B. Sources of Information 

To supplement the conlbineci experience of the Committee members 
and the eflorts of individual members on behalf of the Committee, the 
Committee secured professional assistance for detailed examination of 
the content of the Uniform Code of Military Justice and review of the 
interpretations of the Uniform Code of Military Justice by the United 
States Court of Military Appeals in problem areas. In addition, the 
Committee heard professional presentations, studied significant docu- 
mentary material and secured the comments and recommendations of 
a wide cross-section of persons concerned with the operation of the 
Uniform Code of Military Justice. 

1. Surveys. 
a. Comments and recommendations of all the officers exercising 

general-court mnrtial jurisdiction in the Army (96) were received and 
studied. 

b. Comments of heads of Department of Army agencies were 
received and studied. 

c. Comments of more than one hundred and fifty (150) judge 
ativocates were considered. 

d. Comments of fifty (50) milit,ary defense counsel were con­
sidered. 

e. A survey of the attituqes and opinions of almost 2,000 Army 
enlisted men was completed and studied. 

f. A survey of the attitudes and opinions of one hundred (100) 
company, battalion and battle group commanders was completed and 
considered. 

2. Presentations. 
a .  For technical explanation of statutes, legislative history, per- 

sonnel experience factors, court decisions and proposed legislation the 
Committee had the benefit of presentations on the following subjects 
by the persons indicated: 

(1) Incidence of courts-martial (Incl 2) and other than honor- 
able discharges -Lt Col Robert E. Miller, JAGC. 

(2) Comparison of Article 15, Uniform Code of Military Justice, 
with summary punishment in the armed forces of the United Kingdom, 
Canada, Germany, Italy, France, and the Netherlands-Col Ralph K. 
Johnson, JAGC (Tab A, Sec B, Part 11). 

(3) Methods for expediting trials by general courts-martial- 
Col Walter T.  Tsukamoto, JAGC. 

(4) Analysis of int,erpretations of Article 37, Uniform Code of 
Military Justice-IJt Col Peter C. Manson, JAGC (Tncl 3). 



(5) Legislative history concerning t,he size and composition of 
the United States Court of Military Appeals-Lt Col Paul J. Kovar, 
JAGC (Incl 4). 

(6) The Uniform Code of Military Justice and proposed amend- 
ments (HR 3387, 86th Congress; HR 3455, 86th Congress)-Lt Col 
Harold E. Parker, JAGC. 

(7) The President's power as Commander in Chief to issue 
regulations pertaining to military justice -Lt Col James E. Johnson, 
JAGC. 

(8) Benefits of the indeterminate sentence and methods for 
adapting it to military use-Col Richard B. Tibbs, JAGC. 

(9) Protection against self-incrimination (Article 31, TJniform 
Code of Military Justice)-Col Harold D. Shrader, JAGC. 

(10) Personnel resources of the Judge Advocate General's 
Corps-Col Kenneth J. Hodson, JAGC (Incl 5) 

(11) The history, content and operation of the Federal Youth 
Correction Act-Capt Dennis A. York, JAGC. 

(12) Rule for determining mental responsibility of accused 
persons-Col Albert J .  Glass, MC. 

(13) Definition of the crime of sodomy-Lt Col Joseph H.  
Rouse, JAGC. 

(14) Psychiatric programs to identify soldiers who ought to be 
discharged and to assist in early rehabilitation of military offenders- 
Col Albert J. Glass, MC (Incl 6). 

b. In addition to the foregoing professional presentations, senior 
staff officers, including The Provost Marshal General, appeared 
before the Committee to give their views. 

3. Studies. 
The Committee studied the following significant documentary 

material: 
a. The Uniform Code of Military Justice, Manual for Courts- 

Martial, United States, 1951 and implemenhg Army regulations 
and policies. 

b. "The Background of the Uniform Code of Military Justice", 
prepared by The Judge Advocate General's School. 

c. HR 3387, 86th Congress-Amendments to Uniform Code of 
Military Justice (Tab A, Sec I, Part 11). 

d. HR 3455, 86th Congress (American Legion proposal to amend 
Uniform Code of Military Justice) (Tab B, Sec I ,  Part 11). 

e. Fratcher, William F., "Presidential Power to Regulate Military 
Justice: A Critical Study of Decisions of the Court of Military Appeals", 
34 NYU Law Rev. 861. 

f .  Report of the Working Group Appointed by the Members of 
the Code Committee to Study and Report on Suggested Amendments 
to the Uniform Code of Military Justice. 



g. Condensed descriptions of the military justice systems of the 
following foreign countries by the persons indicated: 

(1) United Kingdom-Major Donald L. Shaneyfelt, JAGC 
(2) Canada-Major Donald L. Shaneyfelt, JAGC 
(3) Germany (Pre World War 11)-Lt Col John Wolff, JAGC 
(4) Italy-1st Lt  Bernard G. Heinzen, JAGC 
(5) France-Mr. Albert J .  Esgain, OTJAG 
(6) The Netherlands-Major J .  Schurmans, Netherlands Army 
(7) Russia-Col G. I. A. D. Draper, Faculty of Laws, Uni- 

versity of London, London, England. 
h. Changes in the Uniform Code of Military Justice Necessary 

to make it Workable in Time of War-Col Archibald King, JAGC, 
USA (Ret). 

i. Briefing on Landmark Cases Decided by the United States 
Court of Military Appeals-Government Appellate Division, Office 
of The Judge Advocate General. 

j. A Supplement to the Survey of Military Justice by 1st Lt 
Wade H. Sides, Jr., JAGC, and 1st L t  Jay D. Fischer, JAGC. 

k. Taylor, Edward J., Captain USN, "A Plot of the Rocks and 
Shoals in the Manual for Courts-Martial, 1951." The JAG Journal 
(Navy) Oct-Nov 1958. 

1. Observations on the Propriety of Increased Jurisdiction under 
Article 15-Col Franklin H. Berry, JAGC, USAR. 

m. Records of complaints by senior commanders concerning 
operation of the Uniform Code of Military Justice. 

n. Confinement rates for Army personnel 1949-1959 (Incl 7). 
o. Statistics concerning time required for steps in appellate 

review. of general courts-martial (Incl 8). 



ptd/csb 
HEADQUARTERS 

DEPARTMENT OF THE ARMY 

Office of The Adjut,ant General 

Washington 25, D.C. 

AGPA-0 (6 Oct 59) DCSPER 7 October 1959 

SUBJECT : Letter of Instructions 

TO : Lieu tenant General Herbert B. Powell, President 

1. At the direction of the Secretary of the Army, an ad hoc com- 
mittee consisting of yourself as President and the following members 
is hereby appointed : 

MAJ GEN WILLIAM C. WESTMQRELAND 
 
MAJ GEN HUGH P. HARRIS 
 
MAJ GEN GEORGE E. BUSH 
 
MAJ GEN GEORGE W. HICKMAN, Jr 
 
MAJ GEN BRUCE EASIiEY 
 
MAJ GEN RUSH B. LINCOIlN 
 
BRIG GEN HOWARD M. HOBSON 
 
BRIG GEN CHARLES L. DECKER 
 
L T  COL HAROLD E. PARKER (JAGC) 
 

(Recorder without vote) 
2. The Uniform Code of Military Justice has been in operation 

since May 1951 as a result of legislation that was passed by the 
Congress in 1950. During these past eight years sufficient time has 
elapsed to provide a wide range of judicial actions based upon the 
Uniform Code of Military Justice. This period of time and the 
experience gained warrant a comprehensive survey of the effectiveness 
and the equity of the Code in the application of military justice 
within the Department of the Army. 

3. Therefore, the committee will undertake a searching study on the 
effectiveness and operation of the Uniform Code of Military Justice 
and its bearing on good order and discipline within t,he Army. The 
committee should inquire into any improvements that should be made 
in the Code, either by legislation or otherqise. The committee's 
survey should analyze any inequities or injustices that accrue to the 
Government or to the individuals that exist in the practical application 
of the Code or the judicial decisions stemming therefrom. 

4. The committee shall meet a t  the Pentagon, Washington, D.C., 
a t  the call of the President. 

Incl. 1 



AGPA-0 (6 Oct 59) DCSPER 7 October 1959 

SUBJECT: Letter of Instructions 

5. The Committee shall submit an interim report by 10 December 
1959, and a, final report by 31 January 1960. These reports, classified 
"Confidential", shall be addressed to the Secretary of the Army 
through the Chief of Staff. 

By Order of Wilber M. Brucker, Secretary of the Army: 

R. V. LEE 
Major General, USA 
The Adjutant General 

DISTR : 
Recorder-25 
GOAB, DCSPER-5 
Ea 03-5 
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HISTORY OF THE ORIGTN OF THE UNITED STATES COURT 
 
OF MILITARY APPEALS 

The earliest legislative reference to a Court of Military Appeals 
appears in Senate 64, a Bill "To establish military justice," introduced 
by Senator Chamberlain in the 66th Congress, 1st Session (1919). 
Article 52 of the proposed Bill provided for the creation of a court of 
military appeals consisting of three judges appointed by the President 
(Tab A). The amended Bill, as reported out of committee and 
enacted into law and known as the 1920 Articles of War (c. 11,41 
Stat. 787), did not contain the provision for a Court of Military 
Appeals. However, statutory authority for the appointment of 
Boards of Review in the Office of The Judge Advocate General was 
provided by Article 50% (Tab B). 

In March 1946 the Secretary of War appointed the War Depart- 
ment's Advisory Committee on Military Justice, commonly known 
as the Vanderbilt Committee, which, in December 1946 recommended 
that: 

"A. The checking of command control 

5. The final review of all general court-martial cases should be placed 
in the Department of the Judge Advocate General and every such review 
should be made by The Judge Advocate General or by the Assistant Judge 
Advocate General for a theater of operations, or by such a board or boards 
as shall be designated by The Judge Advocate General or the Assistant. 
The reviewing authority shall have the power to review every case as to 
the weight of the evidence, to pass upon the legal sufficiency of the record 
and to mitigate, or set aside, the sentence and to order a new trial. This 
recommendation relates not only to checking command control but also 
importantly to the correction of excessive and fantastic sentences and to  
the correction of disparity between sentences. 

In  order to make this recommendation effective, Article of War 5036 
should be amended. In its present form it is almost unintelligible. I t  should 
be rewritten and the procedure prescribed should be made clear and more 
definite. There seems to be no good reason why cases in which dishonorable 
discharge is suspended should not be reviewed in the same way as are cases 
in which i t  is not suspended." 
* * * * * * * 

The Elston Bill, which was enacted in 1948 as amendments to the 
Articles of War (62 Stat. 627) repealed Article 50%; provided for 
review of all courts-martial cases involving a general officer or sen- 
tences of death, dismissal, dishonorable, or bad-conduct discharge. 
Provision was made in Article 50 for a Judicial Council composed of 
three General officers of the Judge Advocate General's Corps (Tab C). 

Incl. 4 



At the time of the enactment of the Elston Bill there was con- 
siderable activity and agitation by veterans' organizations and bar 
associations for Congress to take some action to preclude "Command 
control" in courts-martial proceedings. 

In June 1948 the Secretary of Defense appointed a committee on 
a Uniform Code of Military Justice, with Professor Edmund M. 
Morg~n ,  Jr. as chairman. I t  should be noted that Professor Morgan 
had in 1919 testified before the Senate Subcommittee on Military 
Affairs which was considering S. 64, s Bill ('To establish military 
justice." In his testimony he was in favor of and recommended the 
passage of Article 52 establishing a Court of Military Appeals. At 
that time he had strong feelings that such a court should be separate 
and apart from the military. (Hearings before the Subcommittee of 
the Committee on Military Affairs United States Senate, 66th Cong., 
1st Sess. on S. 64, p 1381 (1919).) 

The Morgan Committee in its recommendations for a Uniform 
Code of Military Justice, which was submitted to Congress by the 
Department of Defense on 4 February 1949 provided for a Judicial 
Council within the National Military Establishment of not less than 
three members appointed by the President from civilian life (Tab D). 
The Uniform Code of Military Justice, act of 5 May 1950, as amended, 
and now codified in title 10, United States Code, provides for a Court 
of Military Appeals, located for administrative purposes in the 
Department of Defense, and composed of three members appointed 
from civil life (10 U.S.C. 867) (Tab E). 

During both the Senate and House hearings on the proposed Bill 
there was considerable discussion as to (1) The number of persons to 
be appointed to the Judicial Council (later amended to read Court of 
Military Appeals) and, (2) Whether there should be a requirement that 
the members have had military experience. 

The following are extracts from the hearings held by the House of 
Representatives, Committee on Armed Services, Subcommittee No. 1, 
4 April 1949 : 

Starting at  page 1271 : 
"MR. SMART. It has been pointed out, or course, by Justice McGuire, that  

this is not a constitutional court. I am not out of order, I think, in saying 
that it was originally planned to have each of the Secretaries appoint one-third 
of the members of the Council. There were subsequently some disagreements 
on that. Then i t  was felt to be advisable to leave the appointments to the 
President. Now, they did not go further and make it a constitutional court, 
that is appointed by the President, by and with the advice and consent of the 
Senate for life, subject only to good behavior. 

"MR. RIVERS. I think the tenure, if it  should be decided for any term of 
years, should be staggered so as to always have a man on Judicial Council who 
knows about the make-up of the court. 

"MR. BROOKS. I feel that way, too. I feel very strongly that the success 
or the failure of the whole thing is going to lie in the .Tudicial Council, and it 
seems to me you ought to have a strong court, whether you call i t  a Judicial 



Council or otherwise makes no difference. But i t  has been going through my 
mind that  we ought to write in there some tenure. My thought was to put in 
'during good behavior,' and that they ought to be confirmed by the 
Senate. . . . 

"MR. RIVERS. Don't let us put i t  in, then. Let us have some reason for 
going to  conference. 

"MR. BROOKS. Well, that might be a good reason. But i t  ought to  be a 
strong court, because i t  is going to have control of the whole system and is 
going to make recommendations to the Congress from time to time; and, unless 
it is a strong court, your system is not going to be responsive to the recommen- 
dations. 

"MR. RIVERS. I feel, though that this Judicial Council shouldn't be closed 
up. Of course, good behavior takes them away from any political aspect or 
any pressure. That is always a laudable suggestion as a theory underlying our 
courts of last resort and our courts of inferior jurisdiction to the Supreme 
Court." 

Starting at page 1273 : 
"MR. ANDERSON. And I would like to ask one more question, if I may. 

I note it says 'The Judicial Council shall be composed of not less than three 
members.' Should there not be also a 'not more' in there some place, so there 
wouldn't be more than five or more than seven? Shouldn't there be some 
limitation? You might get another packed court. 

"MR. SMART. I think you must keep in mind, gentlemen, that  again we 
are operating on a peacetime basis, but who knows when war is coming and 
certainly when i t  does come I think we should anticipate whether or not it will 
be possible to  make temporary appointments to the Judicial Council or what- 
ever you want to call it. I think the committee should receive a little more 
testimony here as to who is going to help administer this court. Are commis- 
sioners anticipated? What is the probable case load? I think the committee 
ought to receive some figures here. 

"MR. BROOKS. Yes. I think we ought to have some figures, too. 
"MR. ANDERSON. I think that is a good idea. 
"MR. SMART. We don't even know whether this Council can do the job. 
"MR. BROOKS. If we make the tenure in good behavior, you can't have 

temporary appointments 
"MR. SMART. I understand that. But I don't believe you want to leave 

i t  so you have the situation where in war time you may get a nine-man Judicial 
Council and during the ensuing peace you have the top-heavy structure of a 
nine-man council which you don't need. 

"MR. ELSTON. Wouldn't the better way be to pick a definite number and 
if there is an emergency let Congress take care of the emergency function? . . . 

* * * * * * * 
"MR. ELSTON. So Congress can make emergency provision to take care 

of an unusual work load. I think we have such a provision in 68 (b), where we 
say: 
I n  time of emergency, the President may direct that one or more temporary judicial 
councih be established for the ~ e r i o d  of the emergency, each of which shall be under 
the general supervision of the Judicial Council. 

"MR. SMART. That is right. 
"MR. LARKIN. We left 67 as not less than three, which leaves it with an 

open end on the top, because we just cannot accurately judge whether three 
will be sufficient for normal times. We anticipate it will, but it may be that  
there would be the necessity even in normal times of adding one or two more. 



In the event that  you come upon an emergency, however, or you are in war 
and the case load increases tremendously, why we already have a provision for 
t.hese t,emporary wartime- 

"MR. ANDERSON. As long as you have that, why shouldn't there be a 
limitation? 

"MR. LARKIN. Because as I say, we cannot a t  this minute guarantee, if 
you will, that  the three-man court will be able to carry the work load in normal 
times. We anticipate they will, but i t  is a little difficult, based on the court- 
martial figures that  we have, to say with assurance that  there will be no trouble 
in the three handling it. Now you could say 'no less than three nor more than 
five.' 

"MR. RIVERS. That is right. 
"MR. LARKIN. And then for the time of the emergency, keep this other 

provision for wartime. 
"MR. RIVERS. That is right. 
"MR. LARKIN. Where you might have to  have, in other words, what 

amounts to branch offices or subsidiary panels, if you will-something the way 
the Tax Court works." 

Starting at page 1275 : 
"MR. RIVERS. What about this? We also want to consider this, about 

whether or hot you want any retired Government official holding on. Now 
some people might not like the retired Judge Advocate General, with all def- 
erence to the one present. But somebody may object to that. 

"MR. LARKIN. Well, I think the way the provision is incorporated in the 
article now, i t  is all right. I t  says, 'from civilian life,' which would exclude 
officers of the Regular components and retired Regulars. A retired Regular, 
I should say, would be eligible if he resigned. If he just retired, he wouldn't be. 

"MR. RIVERF. I don't know why you should exclude him. 
"MR. LARKIN. Well, the notion specifically was to  make this as civilian as 

possible, otherwise perhaps the court would consist of nothing but Regular 
officers who have resigned for the purpose of taking the job and in effect you 
would have it more military than civilian. 

"MR. RIVERS. Of course i t  could work the other way, too. You could 
appoint a Reserve who would have animus toward the Regular. 

('MR. LARKIN. Yes. That is the way i t  was designed: from civilian life, 
but not as it is designed under the National Security Act, which provides that 
the Secretaries, or the Secretary of Defense, for instance, cannot have served 
within the previous 10 years in a Regular component. It is not as strict as 
that and I don't think i t  should be. 

"MR. RIVERS. What about that, Charlie? 
"MR. ELSTON. Well, you probably would have to have some such provi- 

sion if you were going to keep i t  strictly civilian. 
"MR. LARKIN. I think the way i t  is provided just carries out what I point 

out: from civilian life, which means a civilian as distinguished from a military 
officer who is either on Regular service now or is a retired Regular who is still, 
of course, an officer of the United States. But i t  would not exclude a Reserve 
on inactive duty, or would not exclude anybody who has military service, of 
course. 

* * * * * * * 
"MR. RIVERS. You could conceive of a situation where there would be a 

marked feeling between Reserves and Regulars. I t  happened in many quarters 
after this war, as testimony before this committee will demonstrate and prove. 
And we sure don't want to get anybody on this court who has any feeling toward 



any segment of our active or inactive force. That is what we ought to  try to 
guard against." 

* * * * * * * 
Starting a t  page 1276: 

"MR. SMART. Well, of course, I don't think that the committee should 
adopt the term 'Judicial Council' purely because we had it in H.R. 2575. In  
that case it applied to only one service, and also the members of the Judicial 
Council were to be general officers unless they were serving for temporary periods 
of 60 days or less, in which event they could be of lesser grade than general 
officers. Now here you are creating a court equally applicable, for purpose of 
review, to all of the services. They are civilians, not officers. I think you 
should adopt some judicial terminology and get away from this 'Council,' 
which suggests to me one of the usual basement operations here in Washington. 

"MR. ELSTON. How about 'Supreme Court of Military Appeals,' or 'Court 
of Military Appeals'? 

* * * * * * * 
"MR. BROOKS. Now, 'The Court of Military Appeals1-how would that 

impress the Navy? 
"MR. LARKIN. We define military and have used i t w e  have called this a 

uniform code of military justice-to include the naval service. 
* * * * * * * 

"MR. ELSTON. . . . But we ought to have something that would be 
different than 'Judicial Council.' That sounds too much like a city council. 

"MR. LARKIN. It sounds like a round table, instead of a court. 
"MR. ANDERSON. Why don't you move it? 
"MR. BROOKS. It seems t o  me it would give strength to the whole idea 

there. 
"MR. ANDERSON. I think so, too. 
"MR. BROOKS. Admiral Russell is here. I am wondering, would you 

make a suggestion, or do you have one, sir? 
"ADMIRAL RUSSELL. 'The Court of Military Appeals' seems all right to  

me. 
"MR. ANDERSON. You mean leave out the 'Supreme'. 
"ADMIRAL RUSSELL. I wouldn't think you need that. You are not 

comparing it with any other appellate courts. The only appellate court there 
is is in the service. 

"MR. BROOKS. I think perhaps that thought is good, too, because, after 
all, while ,this is supposed to  be the supreme body, there is a way to go higher 
than that, and that is to  the President; is there not? 

"MR. LARKIN. Of course. And there is still a way to go to the Supreme 
Court of the~united States, actually, and that is by habe~ts corpus. 

* * * * * * * 
"MR. LARKIN. We would accept the 'Military Court of Appeals.' 
"MR. BROOKS. Make a suggestion to leave off the word 'Supreme.' 
"MR. ELSTON. I would suggest, Mr. Chairman, to bring the issue to a 

vote, that we make it 'The Court of Military Appeals.' " 
Starting at  page 1278: 

"MR. ANDERSON. Mr. Chairman, I would like to bring that limitation 
to a head by offering a motion, if I may. 

On page 54, line 20, after the word 'three1- 
"MR. BROOKS. What article? 
"MR. LARKIN. 67(a). 
"MR. ANDERSON. Article 67, page 54. 



"MR. BROOKS. Yes. 
"MR. ANDERSON. Line 20, after the word 'three' insert 'nor more than 

five.' T think with the provision in 68(b) for the appointme~t of additiona! 
members of the Judicial Council in the event of an emergency, that  that  gives 
us a desirable limitation in time of peace. 

"MR. RIVERS. After the word 'member,' put 'no more than five1. 
"MR. BROOKS. After 'three1- 
"MR. ANDERSON. I t  will read, then, 'The Judicial Council shall be com- 

posed of not less than three, nor more than five members.' I would like to have 
the service comment on that  before we proceed. 

"MR. BROOKS. Let us see what the comments are. Would it be better t o  
have seven or five there? How would that  work in reference to two panels? 

* * * * * * * 
"MR. BROOKS. If you have three and not more than five, you are going to  

have three constituting a court and then you will have two left. Now, how 
that two actually will help a great deal I don't know. 

"MR. ELSTON. The thought that  occurs to me, Mr. Chairman, is this: 
If the appointments are made they are going to be for life. Now if you have a 
period of emergency and you appoint five, and they are for life, they are going 
to  stay on the court until they die or retire, whereas if you have a definite 
number plus this provision that  allows emergency appointments, the emergency 
appointees would remain only until the close of the emergency and the President 
would then have the right to remove them. Suppose you said 'less than three 
nor more than five' and the law went into effect immediately. There would 
probably be enough cases to justify five a t  the present time. Now that  means 
five from here on in. 

* * * * * * * 
"MR. LARKIN. Perhaps you could do it this way, Mr. Elston. If you desire 

to limit it to three as the permanent ones, then in 68(b) you could modify it 
so that  in time of emergency the President could appoint one or more 'courts 
of three-, 

"MR. BROOKS. Panels." 

Starting at page 1280: 
"MR. ANDERSON. I thoroughly agree with the idea expressed' by Mr. 

Elston that  we limit it t o  three members and make that  line read, 'The Judicial 
Council shall be composed of three members, period.' 

"MR. BROOKS. Mr. Anderson withdraws his motion and now moves that  
the court be limited to three members; is that  right? 

"MR. BROOKS. Now, how far do we want to go toward making this a 
Federal court? 

"MR. SMART. Weli, i t  becomes a speciali~ed Federal court. 
"MR. BROOKS. What is the pleasure of the committee? It seems to  me i t  

makes very little differenoe there." 

The committee in reporting the Bill to the House made the following 
comments pertaining to The Court of Military Appeals in House 
Report No. 491, 81st Congress, 1st Session (1949). 

Starting at page 6: 
"Article 67 contains the most revolutionary changes which have ever been 

incorporated in our military law. Under existing law all appellate review 
is conducted solely within the military departments. This has resulted in 



widespread criticism by the general public, who, with or without cause, look 
with suspicion upon all things military and particularly on matters involving 
military justice. Every Member of Congress both present and past, is well 
aware of the validity of this statement. The original bill provided for the 
establishment of a judicial council to be composed of a t  least three members. 
In view of the fact that this is to be a judicial tribunal and to  be the court of 
last resort for court-martial cases, except for the constitutional right of habeas 
corpus, we concluded that  it should be designated by a more appropriate name. 
We likewise questioned the number of members to be provided. As a conse­
quence we have substituted a new subdivision (a) which establishes the Court 
of Military Appeals, consisting of three members who shall be appointed from 
civilian life by the President, by and with the advice and consent of the Senate. 
Such appointees must be members of a State or Federal bar, shall hold office 
during good behavior and receive the same compensation, allowances, and 
retirement benefits as judges of the United States courts of appeals. We must 
frankly admit that it is impossible to ascertain with any degree of accuracy 
the case load which this tribunal must consider. . . . Rather than provide 
for a greater number of members than three for the Court of Military Appeals, 
we have concluded that  it would be sounder to limit the number to three until 
such time as the facts may warrant an increase in the number. The article as 
presently written embodies those conclusions." 

Starting a t  page 32: 
"Article 67. Review by the Court of Military Appeals 

"This article is new although the concept of a final appellate tribunal is not. 
Proposed AGN, article 39(g) provides for a board of appeals while AW M(a) 
provides for a judicial council. Both of these tribunals, however, are within 
the Department. The Court of Military Appeals provided for in this article 
is established in the National Military Establishment and is to review cases 
from the armed forces. The members are to  be highly qualified civilians and 
the compensation has been set to  attract such persons. ' 
Comments made on the floor of the House of Representatives per- 

taining to the qualifications of members of and the composition of the 
Court of Military Appeals appear in the Congressional Record of 5 
May 1949 and are extracted as follows: 

Starting at  page 5825: 
"MR. PHILBIN. . . . After considerable discussion and protracted debate 

and consideration, recognizing the desirability insofar as is practicable and 
consistent with the national defense and the exigencies of wartime, of the 
separation from strictly military control of the final determination of the legal 
cases in the armed services, we have set up and established in this bill a court 
of military appeals. This court is in effect a court of last resort similar to the 
United States circuit court of appeals. It consists of three civilian judges 
appointed by the President and confirmed by the Senate and having permanent 
tenure just as our high ranking Federal civilian judges. This court will be 
completely detached from the military in every way. It is entirely discon- 
nected with the Department of Defense or any other military branch, completely 
removed from any outside influences. I t  can operate, therefore, as I think 
every Member of Congress intends it should, as a great, effective, impartial 
body sitting a t  the topmost rank of the structure of military justice and insuring 
as near as it can be insured by any human agency, absolutely fair and unbiased 
consideration for every accused. Thus, for the first time this Congress will 
establish, if this provision is written into law, a break in command control over 



court-martial cases and civilian review of the judicial proceedings and decisions 
of the military." 

Starting at  page 5827: 
"MR. GROSS. Can the gentleman tell me whether this appeals board tha t  

is to be set up, or appeals court, is to have a t  least one member of the court a 
former enlisted man? 

"MR. FURCOLO. I see Mr. Brooks on his feet. Perhaps he would prefer 
to answer that as he is a member of the committee and I am not. 

"MR. BROOKS. If the gentleman will yield, I think 'board' is the wrong 
terminology to use. What we want to build up there is not a board a t  all but 
a court, that  will have the prestige and the background and the influence and 
the ability of the United States Court of Appeals. w e  hope that will happen, 
and we put in this bill as requirements for the members of this court the same 
requirements as for judges of the United States Court of Appeals. That is 
important in this respect, that  perhaps you may want to go to the United 
States Court of Appeals to get a judge, and he would be available. 

"MR. GROSS. You do not require that  a former enlisted man serve on that  
court? 

"MR. BROOKS. No. 
"MR. VINSON. Mr. Chairman, I yield myself 1 minute to answer the 

gentleman. 
Of course, the President has the right to appoint any type of man he sees fit 

to appoint. He can appoint a former enlisted man. He can appoint any 
lawyer, even though he has never had any military experience. It is entirely 
up to the President to select the type of man, just as he selects any other lawyer 
for appointment to a court. However, military service may be a factor in 
selecting him." 

The Senate in its hearings before a Subcommittee of the Committee 
on Armed Services on the proposed Uniform Code of Military Justice 
also considered the qualifications of members of the Court of Military 
Appeals and the composition of the court to include length of terms. 

The following are extracts from the hearings before the Senate 
Subcommittee of the Committee on Armed Services held 27 May 1949: 

Starting at page 311: 
"SENATOR KEFAUVER. And we will pass to 67, the Court of Military 

Appeals. 
"PROFESSOR MORGAN. The Court of Military Appeals; yes. 
"SENATOR SALTONSTALL. That  is the civilian court. 
"PROFESSOR MORGAN. That is the civilian court. 
"SENATOR KEFAUVER. There are several suggestions made about that. 

In  the first place there has been a suggestion that  they are going to have a court 
composed of 'lame ducks,' and that there should be a requirement that  they 
should have had experience in military justice, and that  sort of thing. 

"PROFESSOR MORGAN. Well, I ask you, after you saw Colonel Weiner 
here, he is a civilian, would you like to have him on a court of military appeals? 

(Discussion off the record.) 
'"ENATOR SALTONSTALL. Mr. Chairman, I would say that if we are 

working for a decision, if you do not agree with me, we can discuss i t ;  we dis- 
cussed i t  a little before you came in, and my feeling would be to establish this 
civilian court, but not give them life tenure on good behavior, but make i t  for 
a period of years, perhaps starting the thing off with 3, 5, and 7 years, so that  
they would not come into a presidential year; try t o  work i t  out tha t  way, 
anyway. 



"SENATOR KEFAUVER. Yes; I have thought about that a good deal, too. 
"SENATOR SALTONSTALL. I think we have got to gamble that the 

President is going to appoint good men. That is always a gamble and there 
will be some good and some bad. 

As I understand it, i t  is a court of law; i t  is the court which will try legal 
questions. 

"PROFESSOR MORGAN. Absolutely. 
"SENATOR SALTONSTALL. With no questions on sentences? 
"PROFESSOR MORGAN. No questions of fact; i t  is law. 
"MR. LARKIN. No sentences. 
"SENATOR SALTONSTALL. My vote would be in favor of it. 
"SENATOR KEFAUVER. In  favor of no requirement of having had mili- 

tary justice experience? 
"SENATOR SALTONSTALL. It would leave i t  wide open. 
"PROFESSOR MORGAN. Leave i t  wide open. 
"SENATOR SALTONSTALL. For the President, but make i t  for a term of 

years.
* * * * * * * 

"SENATOR KEFAUVER. I have thought that  your suggestion that you 
made earlier and on which I had not expressed myself! but we want to see how 
this court is going to operate and what kind of personnel we are going to get, 
and i t  may be that  experience will show that  we should have a man with 
military experience. 

"PROFESSOR MORGAN. I t  might." 

The committee in reporting the Act to the Senate made the following 
comments pertaining to the Court of Military Appeals in Senate 
report No. 486, 81st Congress, 1st Session (1949) : 

Starting at  page 6:  
"Article 67 of the Uniform Code provides for a court of military appeals, 

which is an entirely new concept in the field of military law. This court, 
composed of three civilians, appointed by the President and confirmed by and 
with the advice and consent of the Senate, will be the supreme authority on the 
law and assure uniform interpretation of substantive and procedural law. The 
committee believed i t  desirable to have the judges of the court of military appeals 
serve for a term of 8 years rather than hold office during good behavior. Pro­
vision is made for staggering the expiration of terms of the judges." 

Starting .at page 28: 
"Article 67. Review by the Cowt of Military Appealx 

"This article is new although the concept of a final appellate tribunal is not. 
Proposed AGN, Article 39 (g) provides for a board of appeals while AW 50 (a) 
provides for a judicial council. Both of these tribunals, however, are within the 
Department. The Court of Military Appeals provided for in this article is 
established in the National Military Establishment for the purpose of adminis- 
tration only, and will not be subject to the authority, direction, or control of the 
Secretary of Defense. The terms of the judges are fixed a t  8 years. The 
judges are to be highly qualified civilians and for this reason the compensation 
has been made the same as that  of a judge of the United States Court of Appeals. 

"Paragraph (2) of subdivision (a) provides for the staggering of the terms of 
the judges. 

"Paragraph (3) provides for removal of a judge for cause. Grounds for 
removal are generally similar to those available against a judge of the Tax Court. 
except that mental or physical disability is made a ground for removal. (See 
26 U.S.C. 1102.) 



"Paragraph (4) follows the retirement provisions applicable to judges of 
courts in Territories and possessions. (See 28 U.S.C. 373.) 

"Paragraph (5) provides authority for the President to  assign a United 
States Court of Appeals judge on a temporary basis to  fill any vacancy caused 
by the illness or disability of a judge of the Court of Military Appeals. The 
provision is adopted so that statutory authority will exist to keep the Court of 
Military Appeals a t  full strength during periods when the case load is very 
heavy. Such authority is desirable because of the provision in subdivision (c) 
requiring that the Court of Military Appeals act upon a petition for review 
within 30 days of its receipt." 

Comments pertaining to the Court of Military Appeals made on the 
floor of the Senate appear in the Congressional Record of 2 February 
1950 and are extracted as follows: 

Starting at  page 1390: 
"MR. KEFAUVER. . . . Following this review [by a Board of Review], 

there is a review for errors of law by.a single Court of Military Appeals composed 
of three civilia~s. I t  is apparent that such a tribunal is necessary to insure 
uniformity of interpretation and administration throughout the armed services. 
Moreover, it  is consistent with the principle of civilian control of the armed 
forces that a court of final appeal on the law should be composed of civilians. 

"The result of this pattern for an appellate system will be that the appellate 
procedure will be strengthened by a greater centralization of authority in 
tribunals, rather than in individuals as at present. This appellate system also 
has the virtue of being less complex than the present systems and should result in 
greater protection for an accused. In general, i t  is patterned after the appellate 
system of the Federal courts, with the court of military appeals closely following 
the procedures of the Supreme Court of the United States. 

"While some differences of opinion Were expressed by the witnesses on the 
merits of the court of military appeals, the preponderance of opinion was 
favorable. Several individuals and some of the reserve associations criticized 
the court as too civilian in nature and as accomplishing an unnecessary amount 
of unification. There was also a difference of opinion between the Services 
themselves, with the Department of the' Army registering a dissent to this type 
of court. On the other hand, the- Navy, the Air Force, Professor Morgan, the 
bar associations, the AMVETS, the American Veterans Committee and a number 
of other witnesses strongly favor such a supreme civilian court of military law. 
The position of the proponents of this court is that it is necessary if the substan- 
tive and procedural law of the uniform code-which applies to all persons in the 
Service-is to be uniformly interpreted. In addition, they see a need for a 
final authority on the law and feel that the present system-whereby the 
Secretaries of the Departments or the President are called upon to decide 
questions of law-is completely inadequate. In addition, they believe that a 
court of this character, with the prestige of a United States Court of Appeals, 
will do a great deal to insure public confidence in the fairness of military justice. 
The House committee and our committee feel that a court of this character will 
result in major improvements in the trial of courts-martial. 

"As originally dr~f ted ,  the judges of this court were to be appointed by the 
President, after confirmation by the Senate for life. Our committee carefully 
considered this provision and felt that, since the court represents a new concept 
in military law, it was advisable to provide the appointment of the judges for a 
term of years, rather than for life. -4ccordingly, our committee amended the 
provisions relating to tenure and has made them similar to the tax court of the 
United States and some of the Territorial courts." 



Starting at page 1391: 

"MR. KEM. I should like to ask the Senator whether his committee has 
made.a study of the business which would come before the Court of Military 
Appeals which is establie5ed by the bill, as provided a t  page 161. 

"MR. KEFAUVER. Yes; the committee has considered that problem and 
has made some study of it. 

"MR. KEM. In  the course cf a normal year in time of peace, how many 
cases would the court have to cor.cider? 

* * * * * * * 
"MR. KEFAUVER. Considering the number of courts martial, the wit- 

nesses who testified before our committee, the Morgan committee, and the  
House committee, including those representing the three armed services, as I 
understand, were of the opinion that  this court would be sufficient to handle 
cases which would come before it. 

"MR. KEM. I had no doubt that  it would be sufficient; but my question 
was predicated on whether the court would have enough to do to keep its 
members busy, whether the bill would give the court jurisdiction sufficiently 
broad to keep three men busy throughout the year, in time of peace. 

"MR. KEFAUVER. I may say that  was one of the questions which arose 
and which caused the Senate committee to recommend that the terms of the 
three judges be not for life, but for a certain number of years, the idea being 
that after a certain amount of experience we would know fairly well whether 
there should be additional judges or fewer judges. 

But the general feeling was that there would be sufficient work, or perhaps 
a little more than sufficient, for them to  do, t o  keep them very busy; that 
probably 2,000 or 3,000 cases a year would come to them. 

"MR. KEM. Of course, there is no way to estimate the number of writs of 
certiorari which would be granted. 

"MR. KEFAUVER. . . . Mr. President, one very worth-while section o. 
the proposed code is that  which requires the Court of Military Appeals to make 
to the Congress an annual report in which it will state the number of cases i t  
has tried, the disposition of the cases and its recommendations for improve- 
ment of the system. At the present time Congress does not receive annual 
recommendations or reports about military justice." 

Starting at page 1469: 
"MR. MORSE. . . . The purpose of House bill 4080 which is now before 

the Senate is, of course, to create a Uniform Code of Military Justice for all 
the services. While there is common agreement upon the need for uniformity 
in the administration of the judicial system of the  armed forces, there is con- 
siderable divergence of opinion concerning tbe propriety of bringing to military 
justice certain of the concepts of civilian justice, and an even greater difference 
of opinion as to the advisability of creating a court of appeals for the Military 
Establishment, the members of which shall be appointed from civilian life. I 
refer, of course, t o  article 67 of the pending bill which creates a Court of Military 
Appeals consisting of three judges appointed from civilian life by the President, 
by and with the consent of the Senate, located for administrative purposes in 
the National Military Establishment. 

This court is a direct outgrowth of the Judicial Council constituted by section 
226 of the Elston Act, Public Law 759, in the Office of the Judge Advocate 
General of the Army. . ." 



Starting at  page 1470 : 
"MR. MORSE. . . . TWCobjections have been int,erposed t,ot,he enact,ment, 

of article 67. The first is that i t  places final appellate power of cases tried by 
military courts in a civilian body, the members of which are not familiar with 
problems peculiar to the maintenance of discipline in the armed services. The 
powers of review of the proposed court of military appeals are limited to matters 
of law. It would seem therefore, that  the court would not be required to pass 
upon questions which involve technical military knowledge. . . ." 
The report of the Senate and House Conference (House Report 

No. 1946, 81st Congress, 2d Session (1950)) contained the following 
comments pertaining to the Court of Military Appeals: 

Starting a t  page 4: 

"2. In  section 1, article 67, the House had provided for the establishment of 
a Court of Military Appeals, consisting of three judges appointed from civilian 
life by the President, by and with the consent and advice of the Senate, for 
life tenure. The House version further provided that. such judges were to 
receive the same compensation, allowances, perquisites, and retirement benefits 
as judges' of the United States court of appeals. The Senate amended this 
provision by reducing the tenure of the judges from life t o  a term of 8 years, 
providing that  the first appointees should have staggered appointments with 
one expiring on March 1, 1953, a second on March 1, 1955, and the third on 
March 1,  1957, after which all successive appointments would be for a term of 
8 years. While the Senate amendment left the salaries of these judges a t  
$17,500 a year, i t  discarded the retirement benefits accorded judges of the 
United States court of appeals and substituted the same retirement benefits 
as those provided for judges of Territorial courts. 

"The conference agreement provides that the judges of the Court of Military 
Appeals shall be appointed for a term of 15 years, the first appointees to receive 
staggered terms of 5, 10, and 15 years, respectively, the first of which will 
expire on May 1, 1956, the second on May 1, 1961, and the third one on May 
1, 1966, with the terms of office of all successors to be for a full 15-year term. 

"The conference agreement also terminated the retirement provisions 
provided by the Senate amendment and substituted therefor contributory 
civil-service retirement. It will be noted that, as a result of the conference 
agreement, the bill makes no reference to retirement privileges. However, i t  
is a well settled principle of law that employees of the executive, legislative, 
and judicial branches of the Government for whom no other retirement system 
is provided will, as a matter of law, come within the provisions of contributory 
civil-service retirement. I t  is the intent of the conferees that this be the type 
of retirement for the judges of the Court of Military Appeals. 

"The House recedes end agrees t o  the Senate amendment with an amend- 
ment." 

Although there have been technical amendments to the 'ZJniform 
Code of Military Justice (69 Stat. 10; 70 Stat. 911), the composition 
of the court or the qualifications of its members has not been changed 
since the court was established. By the act of March 2, 1955 (sec. 
1 (i), 69 Stat. 10) the salary of each judge was increased from $17,500 
to $25,500 a year. The act also provided for the payment of travel 



expenses and reasonable maintenance expenses, not to exceed $15 a 
day, when outside the District of Columbia on official business. 

[s] Paul J. Kovar 
PAULJ. KOVAR 
Lieutenant Colonel, JAGC 

5 	Incl 
Tabs "A" thru "E" 



Article 52 as proposed in S. 64, a Bill "To establish military justice," 
Sixty Sixth Congress, First Session (1919) 

"Art. 52. Revision by Court of Military Appeals.-There is hereby 
created a court of military appeals which, for convenience of admin- 
istration only, shall be located in the Office of the Judge Advocate 
General, and which shall consist of three judges appointed by the 
President by and with the advice and consent of the Senate, each of 
whom shall be learned in the law, shall hold office during good be- 
havior, and shall have the pay and emoluments, including the privilege 
of resignation and retirement. upon pay, of a circuit judge of the 
United States. . . . said court shall review the record of the pro- 
ceedings of every general court or milkary commission which carries 
a sentence involving death, dismissal, or dishonorable discharge or 
confinement for a period of more than six months, for the correction 
of errors of law evidenced by the record and injuriously affecting the 
substantial rights of an accused without regard to whether such errors 
were made the subject of objection or exception a t  the trial; . . . 

Said judges may select the presiding judge of the court and may 
prescribe its rules and procedure. In  case any judge shall become 
temporarily incapacitated for the performance of his duties, the 
President a t  the request of the court may assign to duty upon the court 
a judge advocate deemed qualified for such duty who upon assignment 
and taking the oath of office shall have the power and shall perform 
the duties of a judge of said court; rtnd the Judge Advocate General 
shall assign to duty with the court such officers, enlisted men and 
civilian employees in the Judge Advocate General's department as 
the court may find necessary for the thorough and expeditious per- 
formance of its duties. 

Each judge before entering upon the duties of his office shall take 
the oath prescribed for the judge advocate of a general court." 

TAB A 
 



Article 50% of the 1920 Articles of War 
(Act of 4 June 1920, c. 11, 41 Stat. 787) 

"Art. 50%. REVIEW; REHEARING.-The Judge Advocate 
General shall constitute, in his office, a board of review consisting of 
not less than three officers of the Judge Advocate General's 
Department. 

Before any record of trial in  which there has been adjudged a 
sentence requiring approval or confirmation by the President under 
the provisions of article 46, article 48, or article 51 is submitted to the 
President, such record shall be examined by the board of review. 
The board shall submit its opinion, in writing, to the Judge Advocate 
General, who shall, except as herein otherwise provided, transmit 
the record and the board's opinion, with his recommendations, directly 
to the Secretary of War for the action of the President. 

Whenever necessary, the Judge Advocate General may constitute 
two or more boards of review in his office, with equal powers and 
duties. 

Whenever the President deems such action necessary, he may 
direct the Judge Advocate General to establish a branch of his office, 
under an Assisttint Judge Advocate General, with any distant com- 
mand, and to establish in such branch office a board of review, or 
more than one. Such Assistant Judge Advocate General and such 
board or boards of review shall be empowered to perform for that 
command, under the general supervision of the Judge Advocate 
General, the duties which the Judge Advocate General and the board 
of review in his office would otherwise be required to perform in 
respect of all cases involving sentences not requiring approval or 
c o n b a t i o n  by the President." 

TAB B 
 



Article 50 of tl?e Articles of War, as amended, by the Act of 
24 June 1948 

(62 Stat. 627, 635) 

I (Art. 50. Appellate Review. ­

"a. Board of Review; Judicial Council. -The Judge Advocate 
General shall constitute, in his office, a Board of Review composed 
of not less than three officers of the Judge Advocate General's Depart- 
ment. He shall also constitute, in his office a Judicial Council com- 
posed of three general officers of the Judge Advocate General's 
Department: Provided, That the Judge Advocate General may, 
under exigent circumstances, detail as members of the Judicial 
Council, for periods not in excess.of sixty days, officers of the Judge 
Advocate General's Department of grades below t,hat of general 
officer." 

TAB C 
 



H.R, 2498, 81st Cong., 1st session a Bill ". . . to establish a Uniford 
Code of Military Justice." 

Article 67. 

"Art. 67. Review by the Judicial Council. 
(a) There is hereby established ,in the National Military Estab- 

lishment a Judicial Council. The Judicial Council shall be composed. 
of not less than three members. Each member of the Judicial Council 
shall be appointed by the President from civilian life and shall be a 
member of the bar admitted to practice before the Supreme Court 
of the United States, and each member shall receive compensation 
and allowances equal to those paid to a judge of a United States 
Court of Appeals. 

* * * d * * * 
(g) The Judicial Council and The Judge Advocate General of 

the armed forces shall meet annually to make a comprehensive survey 
of the operation of this code and report to the Secretary of Defense 
and the Secretaries of the Departments any recommendations relating 
to uniformity of sentence policies, amendments to this code, and any 
other matters deemed appropriate." 

TAB D 
 



10 U.S.C. 867 

"Art. 67. Revlew by the Court of Military Appeds. 

(a)(l) There is a Court of Military Appeals, located for adminis- 
trative purposes in the Department of Defense. The Court of 
Military Appeals consists of three judges appointed from civil life 
by the President, by and with the advice and consent of the Senate, 
for a term of fifteen years. Not more than two of the judges of that 
court may be appointed from the same political party, nor is any 
person eligible for appointment to the court who is not a member 
of the bar of a Federal court or of the highest court of a State. Each 
judge is entitled to a salary of $25,500 a year and is eligible for reap- 
pointment. The President shall designate from time to time one of 
the judges to act as Chief Judge. The Court of Military Appeals 
may prescribe its own rules of procedure and determine the number 
of judges required to constitute a quorum. A vacancy in the court 
does not impair the right of the remaining judges to exercise the 
powers of the court. Upon his certificate, each judge is entitled to 
be paid by the Secretary of Defense (I)  all necessary traveling ex- 
penses, and (2) his reasonable maintenance expenses, but not more 
than $15 a day, incurred while attending court or transacting oficial 
business outside the District of Columbia. 

(2) The terms of office of the three judges f i s t  taking office 
after February 28, 1951, expire, as designated by the President at  
the time of nomination, one on May 1, 1956, one on May 1, 1961, 
and one on May 1, 1966. The terms of office of all successors expire 
15 years after the expiration of the terms for which their predecessors 
were appointed, but any judge appointed to fill a vacancy occurring 
before the expiration of the term for which his predecessor was 
appointed may be appointed only for the unexpired term of his 
predecessor. 

(3) Judges of the Court of Military Appeals may be removed 
by the President, upon notice and hearing, for neglect of duty, mal- 
feasance in office, or for mental or physical disability, but for no 
other cause. 

(4) If a Judge of the Court of Military Appeals is temporarily 
unable to perform his duties because of illness or other disability, the 
President may designate a judge of a United States Court of Appeals 
to fill the office for the period of disability. 

(g) The Court of Military Appea!~ and the Judge Advocate Gen- 
eral shall meet annually to make a comprehensive survey of the 
operation of this chapter and report to the Committees on Armed 

TAB E 



Services of the Senate and of the House of Representatives and to 
the Secretary of Defense, the Secretaries of the military departments, 
and the Secretary of the Treasury, the number and status of pending 
cases and any recommendations relating to uniformity of policies as 
to sentences, amendments to this chapter, and any other matters 
considered appropriate. " 
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Summary of Views Expressed by Colonel Albert J. Glass, O$ce of The 
Surgeon General, to A d  Hoc Committee for S tudy of the Uni form Code 
of Mili tary Justice o n  24 November 1969. 

[After a presentation of the views of The Surgeon General concerning 
the test for insanity now prescribed in Manual for Courts-Martial, 
1951, and the definition of sodomy in Article 125, Uniform Code of 
Military Justice, Colonel Glass was asked by General Powell to discuss 
the general problem of non-effective soldiers and rehabilitation. The 
views of The Surgeon concerning insanity and sodomy are summarized 
in memorandum for Deputy Chief of Staff for Logistics, dated 16 
November 1959.1 

I t  is obvious that individuals vary in their ability to cope with the 
problems and stresses of military service just as they do in their ability 
to meet the stresses of civilian existence. Acquisition standards have 
been designed to reject those most unsuited to military life. Never­
theless, some of this group do enter the service. The problem with 
them is quick identification so that they may be separated. 

Then there are some individuals who are more or less marginal risks 
and some who should have no trouble a t  all. Even the best may be- 
come non-effective, however, if presented with a problem they cannot 
solve. The existence of such a problem may be manifested in a number 
of ways. Since it is characteristic of young American males to react 
to frustration by doing something, offenses against discipline may be 
first signals of loss of effectiveness. 

Mental Health Units working closely with confinement officers and 
others in evaluating and assisting first court-martial offenders find 
that they fall into three groups: (1) those who are in trouble for the 
first hime and probably won't be in trouble again; (2) a large group who 
might be salvaged by counselling and assistance; (3) a small group 
who should never have been enlisted or inducted. 

In  time of peace every effort should be made to drop those who can't 
contribute. The attitude should be "The Army is a man's job and 
you're not ready for it. We're not mad a t  you. You go home and 
maybe if you grow up you might be able to make the grade later." 
Statistics and reason do not indicate that effective soldiers are en- 
couraged to get out because of this attitude. By and large, there is no 
great problem anyway with inductees who are older on the average 
and have a goal of successfully completing a prescribed period of 
service. 

The stockade screening program was undertaken upon discovery 
that there were more soldiers confined for disciplinary offenses than 
there were sick and injured in all Army hospitals. Great progress has 
been made in identifying recidivist offenders who should be eliminated. 

Incl. 6 



I t  has been found, however, that, for salvage purposes, attention after 
incarceration is often too late since offenders are not given confinement 
sentences the &st time they get in troubie. 

Applying the lessons learned in the treatment of psychiatric casual- 
ties in combat; namely, treatment early and as far forward as possible, 
a soldier should be seen by the Mental Health Unit when he f i s t  gets 
into trouble. We are now experimenting with referrals a t  the time of 
thefist court-martial. This system holds promise of helping the soldier 
when he may still be able to tell you what his problem is and before 
he gets infected by the adverse attitude of the misfits he may meet in 
the stockade. 

In  wartime you have a different situation. Many people want to 
avoid danger. You need to deter others from copying attempts to 
escape danger. One of the best deterrents during the Korean war was 
the program of shipping directly to the combat area those who tried to 
avoid overseas duty by going AWOL. There is no evidence that such 
persons performed less satisfactorily than others who went volun- 
tarily, although it may be assumed the program was distasteful to 
combat commanders. 

I n  general, you do not deter anyone from doing something he would 
not do. For example, it is so ingrained in our society that murder is 
unacceptable that the individual has his own controls which deter 
him from committing murder. On the other hand, "borrowing" or 
treating personal property as having community ownership in a 
barracks can be so well accepted by the particular community that it 
simply isn't regarded as stealing or as culpable. You can't deter 
conduct of that sort until you change the values of the community. 
The Prohibition Law against alcohol is another example. 
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