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EXECUTIVE ORDER 
PRESCRIBING THE MANUAL FOR COURTS-MARTIAL, UNITED STATES, 

1969 

By virtue of the autlmrity vestal in me by the Uniform Code of 
Military Justice (Title 10, United States Code, Ch.47), ancl as Presi- 
dent of the United States, I hereby prescribe the following Manual 
for hurts-Martial, to be designatecl as 'LM~l l t~a lfor Courts-Martial, 
United States, 1969." 

This manual shall be in force and effect in the armed forces of the 
United States m and after January 1,1969', wit11 respect to all court- 
martial processes taken on and after that date: Pgqovided, That 110th- 
ing contained in this Manual shall be ooi~st~rned to  invalidate any 
investigation, trial in which arraignment has been had, or other action 
begun prior to January 1,1969; and any such i'nvrntigation, trial, or 
other action begun prior to  that date, may be conlpleted in nccord- 
ance wit11 the applicable laws, Executive orders, and regulations per- 
tsining to. the various armed forces in the same manner and wit11 the 
same effect as if thisManua1 had noit been prescribed :Provided further, 
That nothing contained in this Manual shall be construed to make 
punishable ally act done or omitted prior to the effective date of this 
Manual which mas not pwishnble wllen ~1011~or olmitted: Provided 
fwther, That the maximum punishment for an offense committed prior 
to Jmuary 1,1969, shall not exceed the applicable limit in effect at 
the time of  the coinmission of such offense :And vovided further, That 
for cases arisingunder section 12 of the Act of May 5,1950,64 Stat. 14'7 
(50U.S.C. 7401, the provisions of paragraph 110, Manual for Courts- 
Martial, United States, 1951, sha.11 remain in effeot. 
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KEY TO REFERENCES, CITATIONS, AND 

ABBREVIATIONS 

The Manual for Courts-Martial, United States, 1969, may be cited as 
LLMCM,1969." 

I n  the manual the Uniform Code of Military Justice is referred to as 
"the code." 

The terms defined in Article 1of the code are used throughout the manual 
in the sense of the respective definitions unless the context indicates to the 
contrary. 

I11the manual, references and citations appear in the following forms : 
Reference 07 citation In open text In parentheses 

An article of the code- - - - - - - - - - - - - - - - - - - Article 15- - - - - - _ _ _ - _ -(Art. 15) 
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Plural appendices of the manual-- - - - - - - - - appendices 5 and 6- - - - (apps. 5, 6 )  



Chapter 1 

MILITARY JURISDICTION 

SOURCES-EXERCISE 

1. SOURCES. The sources of military jurisdiction include the Consti- 
tution and international law. International law includes the law of war. The 
specific provisions of the Coi~stitution relating to military jurisdiction are 
found i11 the p o ~ ~ e r s  granted to  Congress, in the authority vestecl in the Presi- 
dent, and in a provision of the fifth amendment. 

2. EXERCISE. Military jurisdiction is exercised by a belligerent occupy- 
ing enemy territory (military government) ;by a government temporarily gov- 
erning the civil population within its territory or a portion thereof through its 
military forces, without the authority of written lam, as necessity may reqnire 
(martial lam) ;by a government in the execution of that branch of the munic- 
ipal lam which regulates its military establishment (military law) ; and by 
a government with respect to offenses against the law of war. 

The agencies through \vl~icl~ military jurisdiction is exercised include : 
Military Commissions and Provost Courts for the trial of offenses 

within their 1-mpective jurisdictions. Subject to any app1ica;ble r~l le  of 
internationla1 law or to any regulations prescribecl by the President or  by 
any other competent authority, these tribunals mill be guided by the ap- 
plicable principles of law and rules of procednre and evidence prescribed 
for courts-martial. 

Courts-Martial-General, Special, and Summary for the trial of 
offenders against military law and, in the case of general coui-ts-martial, 
of persons who by the law of war are subject to trial by military tribunals. 

Commanding Officers and Officers in Charge exercising nonjudicial 
powers under Article 15. 

Courts of Inquiry for the investigation of any matter referred to 
such court (by competent authority. See Article 135. Under the provisions 
of Article 140, the authority to promulgate regulations governing courts 
of inquiry is hereby delegated to the Secretaries concerned. 
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CLASSIFICATION-COMPOSITION OF 

COURTS-MARTIAL 


3. CLASSIFICATION. Courts-martial are classified as general, special, 
and suminary courts-martial (Art. 16). 

4. COMPOSITION. a. Who may serve as members. Ally coinn~issioilecl 
officer on active d ~ l t y  ~ r i t hthe armed forces is eligible to  serve oil courts-martial 
(Art. 25(a)) .  Ally warrant officer on active duty with the armed forces is 
eligible to  serve oil general ailcl special courts-martial for the trial of any per- 
soil other t11a11 a coinmissioned officer (Art. 25 (b) ). Ally enlisted ineinber 011 

active duty with the armed forces who is not a member of the same uilit as the 
accuswl is eligible to serve on general and special courts-inartiixl for the trial 
of any elllisted accused 1~110 has personally requested in writing, before the 
completion of the coilveiliilg p~oceclure a t  the trial (Gli), that si~listed mem-
bers serve on i t  (Art. 25 ( c )) . 

No distiilctioil exists among the v a r i o ~ ~ s  classes of coinrnissioiled officers, 
warrant officeis, or elllisted members on active duty wit11 the arnlecl forces. 
The term "active cluty" as used hereill refers to the status of being i11 the 
active Fecleral service of any of the armed forces under a coinpeteilt appoint- 
ment or eillistlneilt or pursuailt to a coinpetent muster, order, call, or iizduction. 
Retired members of ally Regular coinpoileilt and members of any Reserve com- 
poi~ent of the arlned forces are eligible to serve oil conrts-inartid only whea 
they are in an active cluty status. Members of the Enr~ironmentltal Science Serv- 
ices Administration and the Public Health Service are eligible to serve on 
courts-martial wheil they are assiglecl to and serving wit11 $11 armed force. 

No member of an armed force is eligible to serve as a inember of a general 
or special court-martial when he is the accuser or a witness for the prosecutioil 
or has acted as investigating officer or as couilsel in the same case (62f; Arts. 
1(9),  25(d) (2) or, in the case of a rehearing or a new or other trial, if he mas 
a member of the court ~vhicll first heard the case (62f; Art. 63(b) ) .No enlisted 
member of an armed force may serve as a member of a court-martial for the 
trial of ailother enlisted meinber who is a member of tlie same unit (Art. 
25 (c,) (1) ).The word "unit" as used herein meails any regularly organized body 
as defined by the Secretary coilcei~led, but in no case inay it be a body larger 
than a company of the Ariny, a squadroir of tlie Air Force, or a ship's crew, or 
a body ~or~espond iag  to one of thein (Art.25 (c) (2) ) . 

Definitio~smade pursuant to Article 25 (c) (2) are as follows : 
A m y .  A "unit" of the Ariny in the seilse of Article 25(c) is a com- 

pany, battery, troop, detachment, or other organization of the Army for 
which a separate inoriling report is prepared. 
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Navy and Coast Guard. A "unit" of the Navy or the Coast Guard in 
the sense of Article 25 (c) is a ship, company, detached command, or other 
organization for which a separate unit personnel diary is prepared. 

Air Force. A "unit" of the Air Force in the sense of Article 25 (c) is 
a squadron or other organization of the Air Force for which a separate 
unit military strength balance report is prepared. 

Marine Corps. A "unit" in the Marine Corps in the sense of Article 
25(c) is a company, battery, squadron, detachment, or other organization 
for which a separate unit personnel diary is prepared. 
Arrest or confinement renders a person ineligible to serve as a member of 

a court-martial. For other cases ill which a person should n d  serve as a member 
of a general or special court-martial and for grounds for chalgenge, see 62f. 

The availability of certain persons for detail may be restricted by regul,a- 
tions of the Secreta~y of a Department. 

b. Number o f  members. General courts-martial shall consist of a law 
officer and any number of members not less bhan five. The law officer is not a 
member of the court. Special courts-martial shall consist of any number of 
members not less than three. Summary courts-martial shall consist of one 
commissioned officer (Art. 16). 

c. Rank of members. A commissioned officer may be tried only by a court- 
martial composed- of commissioned officers. A warrant officer may be tried only 
by a court-martial composed of commissioned officers or of commissioned and 
warrant officers (Ark 25 (a), (b)) . When it  can be avoided, no member of an 
armed force may be tried by a court-martial any member of which is junior to 
him in gralde or relative rank (Art. 25(d) (1)), nor, in the case of a oommis- 
sioned officer, by those below him on the same promotion list. 

Whenever practicable, the senior member of a general or special court- 
martial should be an officer vhose grade is not below that of lieubnant of tlze 
Navy or Coast Guard or captain of the Army, Air Force, or Marine Corps. 
Whenever practicable, a summary court-martial should be an officer whose 
grade is not below that of lieutenant of the Navy or Coast Guard or captain of 
the Arnly, Air Force, or Marine Corps. 

A11 enlisted member who has requested in writing that enlisted members 
serve on the general or special court-martial whioh will try his case may not 
be tried by a court the membership of which does not include enlisted members 
in a number comprising a t  least one-third of the total nlembership of the court 
unless eligible enlisted members cannot be obtained because of physical condi- 
tions or military exigencies. I f  these members cannot be obtained, the court may 
be convened and the trial held without them, but the convening authority shall 
make a detailed written statement, to be appended to  the record, stating why 
they could not be obtained (Art. 25 (c) (1)).For example, ~vhen the only en- 
listed members on duty a t  an isolated station or on board a ship a t  sea are 
members of the same unit (Art. 25 (c) (2)) as the accused and no other enlisted 
members can be obtained without manifest injury to the service, the convening 
authority may, in his sound discretion, direct that the trial be held without 
enlisted members. Mere inconvenience is not a ground for proceeding ~vi th  a 
trial without enlisted members. The detailed written statement appended to the 
record stating that enlisted members could not be obtained as members is sub- 
ject to review when the record of trial is examined under Articles 65,66, and 69. 
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d. Qualification of  members. When conrening a court-martial, the con- 
velliiiag authority shall detail as members thereof such ineinbers of the armed 
forces as, in his opinion, are best qualified for the duty by reason of age, educa- 
tion, training, experience, length of service, ancl juclicial temperaillent (Art. 
25 (d) (2) ). 

e. Law officer for general court-martial. The authority conr.eniag a 
general court-martial shall cletnil as law officer thereof a coin~nissionecl officer 
on active d ~ ~ t y  is a ineinber of the bar of a Federal court or of the highest ~vho  
court of a State ancl who is certified to be qualified for such duty by the Judge 
Advocate General of the arlnecl force of which he is a member (Art. 26 (a)) . 

The order cdnveniiiag a wenera1 court-martial will expressly state that the b
law officer is certified as qualified for such duty by the Judge Advocate General 
of the armecl force of ~ v l ~ i c l ~  Be is n member. See appendix 4 for the forin of 
statement of q~~dification. 

Failure to detail to a general court-martial a la117 officer who is q~~alified as 
prescribed in Article 26 (a) renders any proceeding of the court void. 

No person is eligible to act as law officer in a case if he is the accuser (Art. 
l ( 9 ) )  or s witness for the prosecution (63) or has acted ns an investigtiting 
officer or counsel in the same case (Art. 26 (a)  ) . A11 officer who has served as a 
member should not be detailed as lam- officer for a rel~earing (92a) or a new 
(llOa(2)) or other (92b) trial of the same case. Prior participation in the same 
case as law officer, staff judge advocate, or legal officer to the convening authority 
may be a ground for challenge for cause. See 62f. 

f .  Detail of members and law officers from other commands of  the 
same armed force. The convening authority may, with the concurrence of 
their proper commander, detail as members of a court-martial or as law officer 
of a general court-martial eligible members of the same armed force who are 
not otherwise under his command. Concurrence of the proper commander may 
be oral and need not be evidenced by the record of trial. 

g. Detail of  law officers and members from other armed forces. (1) 
General policy. A convening authority may detail a lam officer from among 
qualified officers under his command or made available to him regardless of the 
armed force of which the lam officer is a member. Members of courts-martial 
ordinarily are members of the same armed force as the accused. When a court 
composed of members of more than one armed force is convened, a t  least a 
majority of the membership of a general or special court-martial should be 
members of the same armed force as the accused unless exigent circumstances 
render it impracticable to obtain such a majority ~ i t l l o u t  manifest injury to  
the service. 

(2) Joint command 09. j o i d  task force. Subject to  the provisions of 
4g(l) above, the commanding officer of a joint command or joint task force 
who has been specifically empowered by the President or  the Secretary of 
Defense to exercise jurisdiction over personnel of another armed force (13) may 
detail as members of courts-martial any eligible persons under his command or 
made available to him. The commanding officer of a subordinate joint command 
or joint task force who has been authorized by the superior commander to 
exercise reciprocal special and summary court-martial jurisdiction (13) may, 
subject to similar restrictions, detail as members of special courts-martial any 
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eligible persons under his commaild or made available to him. However, a sum- 
mary court-martid will be a member of the same armed force as the accused. 

( 3 )  All other coneening authorities. All other convening authorities 
may, under exceptioilal circumstances, request from the Judge Advocate General 
conceraed the authority to detail inembers of other armed forces to courts-
martial. Wit11 t,l.~e concurrence of the other Judge Advocates General concerned, 
authority may be granted to detail inembers of other armed forces, subject to 
the provisions of 4 g ( l )  above, for ,z appropriate,particular case or, ~ v h e i ~  
generally. 
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COURTS-MARTIAL 

CONVENING AUTHORITIES-DETAIL OF TRIAL COUNSEL, DEFENSE COUNSEL, 
ASSISTANTS-DETAIL OR EMPLOYMENT OF REPORTERS AND INTERPRETERS 

5. CONVENING AUTHORITIES. a. General courts-martial. (1) 
General courts-martial may be coilrened by the President of the Uilited States, 
the Secretary conceriled, the coilllilandiilg officers of coinillands designated in 
Article 22(a), and any other con1manding officer designated by the Secretary 
concernecl or eil~powerecl by the President. The term "Secretary concerned" 
refers to the Secretary of the Army, with respect to matters concerning the 
Army; the Secretary of the Navy, wit11 respect to  matters concerning the Navy, 
the Rfariile Corps, 2nd the Coast Guard wheil i t  is operating as a service in 
the Navy; the Secretary of the Air Force, with respect to matters concerning 
the Air Force; and the Secretary of Transportation, ~ ~ ~ i t h  respect to matters 
concerning the Coast Guard ~11e11 it is not operating as a service in the Navy. 
(Seeapp. 3,10 U.S.C. 101(8) .) 

(2) W"hen a coinil1ai1dii1g officer is designated by the Secretary con-
cerned pursuant to  Article 22 (a) (6)  or empowered by the President pursuant 
to Article 22 (a) (7) to convene general courts-martial, the coilveiling order will 
cite the autl~ori~atioil. See appendix 4 for form. 

(3) It is ~ u l l a ~ ~ ~ f n l  for n commanding officer who is an accuser to convene 
n general court-martial for the trial of the person so accused. When a,ny com- 
manding officer who would normally coilvene the general court-martial is the 
accuser in the case, he shall refer the charges to a superior competent autliority 
who will either convene the court or designate another competent convening 
authority IT-110 is superior in rank to that accuser or, if in the same chain of 
command, 11-110 is superior in con1mai1cl to that accuser to exercise jurisdiction. 
A superior competent authority may convene the court to try any other case 
in a subordinate command if he so desires (Art. 22(b) ). Thus, if the exigencies 
of the service interfere with the prompt disposition of cases, a superior com- 
petent to convene general courts-martial properly may convene courts for the 
trial of cases arising in a subordinate command. 

(4) A11 accuser is a person who signs and swears to charges, a person 
who directs that charges nolninally be signed and sworn t o  by another, or any 
other person 11-110 has an interest other than an official interest in the prosecution 
of the accused (Art. l ( 0 )  ). No person will be ordered to  sign and swear to 
charges if he does not believe the nllegations therein to  be true in fact to the 
best of his 1~noi~-ledge belief. The person who signs and smears to  charges a ~ l d  
is always an accuser. TVhether a coinmanding officer who convened the court is 
the accuser in other cases is s question of fact. Action by a commanding officer 
n7hich is merely official and in the strict line of duty cannot be regarded as suf- 
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ficient to clisqualif~ him. For exaniple, a co~ninailclil~g officer may, 11-ithout be- 
coming the accuser in the case, clirect x s~~bordiaate to investigate an alleged 
offense l ~ i t l i  a vie\\- to forinulating and preferring appropriate charges if the 
facts clisclosed by the inr-estigation shoulcl ~ ~ ~ a r r a n t  preferring charges. The 
commancling officer may thereafter refer the charges for trial as in other CSW. 

(5 )  Except as provided in Article 140, no one other than those expressly 
desigilatecl in Article 22 as having the :~uthority to conveile general courts- 
martial has this anthority ancl anyoile having this authority cannot delegate 
or transfer i t  to another. The autlloiitY of a conlinailding officer to convene 
general courts-martial is independent of his rank and is retained by hiin as 
long as he coiltinnes to be such a commtu~cling officer. The rules as to the clevo- 
lution of coiniliai~cl in case of the death, disability, or temporary absence of 
coininancling officer are stated in regnlations of the Secretary of a Department. 

(6) A11 officer who has pox-er to convene a general court-martial may 
determine the cases to be referred to it for trial and may dissolve it, but he 
cannot control the esercise by the court of the powers I~estecl in i t  by lan~. I n  
this coi~i~ectioi~, see Article 37. He niay v-ithdrax- nny sl)ecification or charge 
at any time unless the conyt has finally terininatecl the proceedings thereon by 
a finding or by a ruling ~~-1lich to a fincling of not guilty. See, ho~el-er ,  aino~ults 
Article 44 (c) . 

b. Special courts-martial. (1) Special courts-martial may be convened 
by any person who may convene a general court-martial, the commanding 
officers of the commands designated in Article 23(a), and any other corn-
~nandiag officer empoll-ered by the Secretary concerned. See 5u( l )  for defini- 
tion of "Secretary concerned." JTTlien einpawerecl by the Secretary, an officer 
i11 charge of a command of the Navy may also convene special courts-martial 
(Art. 23 (a) (7) ) . 

(2) The principles stated in 5n(2) to 5n(6), inclusive, apply to special 
courts-martial. See Article 23 (b) as to accnsers. 

(3) A squadron, battalion, or corresponding unit or command is "sepa- 
rate" or "detached" when isolated or removed from the immediate disciplinary 
control of a superior in such a nlanner as to make its coininancler primarily 
the one to be looked to by superior authority as the officer responsible for the 
discipline of the command. Whenever there is doubt whether a command is 
detached in the sense of Article 23 the matter, if arising in the Army or the 
Air Force, 11-ill be referre~d to the officer exercising yenera1 court-martial jnris- 
diction over the command, and if arising in the Navy or Coast Guard, to the 
flag or general officer in command or  the senior officer present who designated 
the detachment, for his determination. This determination shall be final. The 
terms "separate" or "detached" are used i11 a disciplinary sense and are not 
ilecessarily limited to 11-hat constitutes separation or detachment in a phys- 
ical or tactical sense. For instance, the commanding officer of a field artillely 
battalion which is part of an army division, if responsible directly to  the divi- 
sion commander for the discipline of the battalion, may convene special courts- 
martial even t h o ~ ~ g l ~  there is a division artillery commander who controls the 
battalion in other matters. Also, an air force sqnadi.on might be 
directly to an air force for disciplinary matters although responsible to a 
group for its operations. I n  such a case, the squadron would be separate in 
the sense of Article 23(a) (4). The power of the squadron or battalion coin- 
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nlander to  convene special courts-martial is subject to the power of superior 
competent authority to reserve to himself the right to convene these courts 
for any or all subordinate units and detachlnents in his command. 

(4)  A subordinate commander may exercise his power to convene special 
courts-martial unless a competent superior reserves that power to himself and 
so notifies the subordinate. 

c. Summary courts-martial. Summary courts-martial may be convened 
by any person who may convene a general or special court-martial, the com- 
manding officers of the commands designated in Article 24(a), and any other 
commanding officer empowered by the Secretary concerned. See 5a( l )  for 
difinition of "Secretary concerned." When empowered by the Secretary, an 
officer in charge of a command of the Navy may also conr7elle summary courts- 
martial (Art. 24 (a)  (4) ). Summary courts-martial may, ho~~ever ,  be convened 
in any case by superior competent authority when deemed desirable by him. 
When but one commissioned officer is present with a command or detachment 
he shall be the summary court-martid of that command or detachment and shall 
hear and determine all summary court-martial cases brought before him (Art. 
24 (b) ), and no order convening the court need be issued. When more than one 
commissioned officer is present, a subordinate commissioned officer will be 
detailed as summary court-martial. 

If  the convening authority of a summary court-martial or the summary 
court officer is the accuser of the person or persons to be tried, i t  is discretionary 
with the convening authority whether he will forward the charges to superior 
authoriky with a recommendation that the summary court-martial be convened 
by the latter; but the fact that the convening authority or the summary court 
officer is the accuser in a case does not invalidate the trial. 

The principles stated in 5a(2), ( 5 )  and (6 ) ,  and 56 (3) and (4) apply to 
summary courts-martial. 

6. DETAIL OF TRIAL COUNSEL, DEFENSE COUNSEL, ASSIST- 
ANTS. a. General. For each general and special court-martial the authority 
convening the court shall detail a trial counsel and a defense counsel, together 
with such assistants as he deems necessary or appropriate. Detailed counsel 
shall be commissioned officers. An accused may, however, be represented by indi- 
vidual counsel (48a, 6 ) .  No person who has acted as investigating officer, law 
officer, or court member in a case may act later as trial counsel, assistant trial 
counsel, or, unless expressly requested by the'accused (61f (4) ; app. 8a), as 
defense counsel or  assistant defense counsel in the same case. No person who 
has acted for the prosecution may act later in the same case for the defense, nor 
may any person who has acted for the defense act later for the prosecution 
(Art. 27 (a) ) . I n  the absence of evidence to the contrary, a person who, b e t ~ e e n  
the time the case has been referred for trial and the trial, has been a detailed 
counsel or assistant counsel of the court to which the case has been referred, 
shall be deemed to have acted as a member of the prosecution or the defense, as 
the case may be. A person who has acted for the accused a t  a pretrial investiga- 
tion or other proceedings involving the same general matter is ineligible to act 
thereafter for the prosecution. An accuser, unless expressly requested by the 
accused (61f (4) ; app. 8a), may not act as defense counsel or assistunt, defense 
counsel in the same case. 

The power to detail under Article 27 cannot be delegated. 
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The convening authority may, with the concurrence of the appropriate 
commanding officer, detail as counsel or as assistant counsel of 'general and 
special courts-martial any qualified oEcer regardless of the armed force of 
which that officer is a member. 

6. Qualification of  counsel of general courts-martial. A11 officer who 
is detailed as trial counsel or defense counsel of a general court-martial must be 
a judge advocate of the Army, Navy, Air Force, or Marine Corps, or a lam 
specialist of the Coast Guard, who is a graduate of an accredited law school 
or is a member of the bar of a Federal court or of the highest court of a State ; 
or must be a commissioned officer of the Army, Navy, Air Force, Marine Corps, 
or Coast Gua,rdwho is a member of the bar of a Federal court or of the highest 
court of a State (Art. 27 (b) (1) ) ;and, inaddition to the foregoing qualification, 
must be an officer who is certified as competent to perform such duties by the 
Judge Advocate General of the armed force of which he is a member (Art. 
27(b) (2) 

A "judge advocate of the Army" is any commissioned officer of the Regular 
Army appointed in the Judge Advocate General's Corps, any other member 
of the Army assigned thereto by the Secretary of the Army, or any of the other 
persons mentioned in Section 3072, title 10, United States Code. A "judge 
advocate of the Navy" is a commissioned officer of the Judge Advocate General's 
Corps of the Navy. A "judge advocate of the Air Force" is a commissioned 
officer of the Air Force designated as a judge advocate by the Secretary of the 
Air Force (10 U.S.C. § 8067(g)). A "judge advocate of the Marine Corps" is 
a commissioned officer on the active list of the Marine Corps who is designated 
as a judge advocate with the approval of the Secretary of the Navy. A "law 
specialist" is a commissioned officer of the Coast Guard designated for special 
duty (law) (Art. l (11) ) . 

The order convening a general court-martial will expressly state the 
qualification of the trial counsel and the defense counsel as prescribed by Article 
27(b). See appendix 4 for the form of statement of qualification. A statement 
that connsel is certified as competent to perform such duties by the Judge 
Advocate General of the armed force of which he is a member is sufficient to 
show that the person so certified is fully qualified by reason of legal training or 
bar membership as prescribed by Article 27 (b) (1). 

c. Qualificationd counsel of special courts-martial.Any com~~lissioned 
officer not disqualified by reason of prior participation in the same case (6a) 
may be detailed as trial counsel or defense couizsel of a special court-martial. 
But if the trial counsel is qualified to act as counsel before a general court-
martial, the defense counsel must be similarly qualified (Art. 27(c) (1))  ; and 
if the trial counsel is a judge adrocate, or a law specialist, or a member of the 
bar of a Federal court or of the highest court of a State, the defense counsel 
detailed by the conveiiino. authority must be one of the foregoing (Art. 27(c)b.
(2) ) .Likewise, if any assistant trial counsel is qualified to act as counsel before 
a general court-martial, the detailed defense counsel must be similarly qualified ; 
and if any assistant trial counsel is a judge advocate, or a. law specialist, or a 
member of the bar of a Federal court or the highest court of a State, the detailed 
defense counsel must be one of the foregoing. 

The convening order will expressly state n-hether trial counsel and defense 
counsel are or are not legally qualifiecl lawyers in the sense of Article 27(c). 
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See appendix 4 for forms. Proof of the qualification of judge advocates, law 
specialists (see 6b), and officers certified as qualified by an appropriate Judge 
Advocate General pursuant to Article 27(b) (2) is on file in the office of the 
Judge Aclvocate General of the armed force of which the officer concerned is a 
member. The qualifications of other officers as members of the bar of a Federal 
court or of the highest court of a State (Art. 27(c) (2))  11-ill be dekrmined by 
the convening authority before detail on the basis of the officer's personnel 
records or by interrogation of the officer, or both. After such a detlernlination 

-	 the officer concerned will report any change in his qualification to the convening 
authority. The record of trial will show verification of the qualificatio~~s recited 
on the orders. See 61 e and f and appendix 8n. 

d.  Qualification of  assistant trial counsel and assistant defense 
counsel. I n  general, i t  is desirable that as many assistant defense counsel as 
assistant trial counsel be detailed, and that officers be detailed as assistant de- 
fense counsel and assistant trial counsel who have comparable military experi- 
ence and legal qualifications. When the trial counsel or assistant trial counsel 
conducting thse prosecution before a special coi~rt-martial is qualified as n lawyer 
in the sense of Article 27 (c) ,the defense counsel or, in his absence, the assistant 
defense counsel upon whom the conduct of the defense has devolved, must be 
similarly qualified (Art. 38 (e) ). See 45 and 47 as to duties of assistant trial 
counsel and assistant defense counsel. 

See 6V(2)for procedure as to inquiry into the qualifications of individual 
counsel for the defense. 

The convening order for every general or special court-martial will ex- 
pressly state whether assistant counsel are or are not legally qualified as lawyers 
in the sense of Article 27. See appendix 4 for form. Whenever appropriate, the 
qualifications of assistant counsel appointed for special courts-martial shall be 
determined and shown as prescribed in 66. 

7. DETAIL OR EMPLOYMENT OF REPORTERS AND INTER- 
PRETERS. Under such regulations as the Secretary concerned may prescribe, 
the convening authority of a court-martial or militmy commission or a court of 
inquiry shall detail or employ qualified court reporters, who shall record the 
proceedings of and testimony taken before that court or commission. Under like 
regulations the convening authority of a court-martial, military commission, or 
court of inquiry may detail or employ interpreters who shall interpret for the 
court or commission (Art. 28). No person may act as reporter or interpreter in 
any case in which he is an accuser. 

The detail or employment of reporters and interpreters may be effected by 
the convening authority personally or through a staff officer, including the isrial 
counsel. The detail or employment of reporters and interpreters may be oral 
and need not be shown in the record of trial or allied papers. 

Unless otherwise directed by the convening authority, a reporter will not 
be detailed or employed for summary courts-martial. The convening authority, 
when he deems i t  appropriate, may direct that a reporter not be used in special 
courts-martial. By regulations, the Secretary concerned may require or restrict 
the detail or employment of reporters for summary and special courts-martial. 
See Article 19. 

See 114 for oat;hs and 49 and 50 for duties. See appropriate regulations of 
the Secretary concerned for compensation and other matters pertinent to the 
employment of reporters and interpreters. 
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JURISDICTION OF COURTS-MARTIAL 

SOURCES, NATURE, AND REQUISITES-JURISDICTION AS TO PERSONS--JURIS- 
DICTION AS TO CONTEMPTS-TERMINATION OF JURISDICTION-EXCLUSIVE 
AND NONEXCLUSIVE JURISDICTION-RECIPROCAL JURISDICTION-JURIS-
DICTION OF GENERAL COURTS-MARTIALJURISDICTION OF SPECIAL 
COURTS-MARTIALJURISDICTION OF SUMMARY COURTS-MARTIAL 

8. SOURCES, NATURE, AND REQUISITES. While courts-martial 
have no part of the jurisdictioiz set apart tulder the article of the Constitution 
whicll relates to tlie juclicia] power of the TTiiited States, they have an equally 
certain coizstitutional source. They are established under the constitutional 
power of Congress t o  make rules for  the government and regulation of the 
nrined forces of the TJizited States, ancl they are recognized in tlze provisions 
of the fifth ameildmeizt expressly exeinpting "cases arising in the land and 
naval forces" fronz the requirelnent as t o  presentment and indictment by 
grand jury. 

The jurisdiction of courts-martial is entirely penal or disciplinary. They 
hare no power to adjudge tlie payment of clxmages or to collect private debts 
(126h). 

The jurisdiction of courts-martial does not, in  general, depend on where 
the offense was committed (Art.  5). See, ho~verer, 213e as to crimes and of- 
ftulses not capital punisllable under Article 134. Similarly, the j~~isclictioil  of 
n court -martial \)-it11 respect to oflenses ag,ziizst military law is not affected 
by the place where the court sits. 

Tllc jurisdiction of :L conrt-lnartial-its l)o\\-ela to try a i d  determine a 
case-and hence the valiclity of each of its jndgmeilts, is conditioned up11 the 
f o l l o ~ ~ i n g  \\-as convened by nil official empowered to  requisites: That the c o ~ ~ r t  
conrelle i t ;  that  the melnbersllip of the court wi~s  in accordance with tlle law 
\\-it11 respect to nnlnber aiid competency to sit on the court; and that  the court 
\\-:IS invested l)y act of Congress nit11 po\~-er to try the person and tlze offense 
charged. 

9. JURISDICTION AS TO PE,RSONS. Article 2 describes certain per- 
sons who are subject to the cocle. I11addition to the persons described iu.1 Article 2, 
ctr tni~i  persons 11-liose status ils melnbers of the nnncd forces or as  persons 
c?t!ler~\-ise st~bject t o  the cocle nl)parei~tly has been terminated may, neverthe- 
I ~ s s ,  be an~en:~ble to trial by court-martial. See Articles 3, 4, ancl 73, appendix 
2. K o t l - i t l s t a d i  t l ic  provisions of Article 2(11),  persons serving with, 
employecl by, or acco~npanyiiig the allilerl forces cannot be tried by courts- 
martial under that article in peacetime. 

I t  is not necessary that an :lccnsed be. a person subject to tlie code under 
Article 2 in  order to be amenable to trial by court-martial for a violation of 
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Article 83, 104, or 106. For the jurisdiction of general courts-martial to try 
persons who by thelaw of war are triable by military tribunals, see 14. 

10. JURISDICTION AS TO CONTEMPTS. A court-martial, pro-
vost court, or military commission lnay punish for contempt any person 
who uses any menacing word, sign, or gesture in its presence, or who disturbs 
its proceedings by any riot or disorder (Art. 48). See 118 (Conte~mpts). 

11. TERMINATION OF JURISDICTION. a. General rule. The gen- 
eral rule is that court-martial jurisdiction over commissioilecl officers, cadets, 
midshipmen, warrant officers, enlisted members and other persons subject to 
the code ceases on discharge from the service or other termination of that 
status and that jurisdiction as to an offense committed during a period of serv- 
ice or status thus terminated is not re~ivecl by re-entiy into the military service 
or return into such a status. 

b. Exceptions. To this general rule there are, however, some exceptions 
which include the following : 

Jurisdiction as to an offense against the code for which a court-martial 
may adjudge confinement for five years or more committed by a person 
while in a status in which he was subject to the code and for which he can- 
not be tried in the courts of the United States or of a State, a Territory, or 
the District of Columbia is not terminated by discharge or other termina- 
tion of that status (Art. 3 (a) ) . Courts-martial may not try such offenses 
if, at the time of trial, the accused has severed all connection with the 
military and is in civilian status, but may do so if he has subsequently be- 
come subject t o  the code by re-entry into the armed forces or otherwise. 

All persons in the custody of the armed forces serving a sentence im- 
posed by a court-martial remain subject to military jurisdiction (Art. 
2(7)) .  

Each person discharged from the armed forces who is later charged with 
having fraudulently obtained his discharge is, subject to the statute of 
limitations, subject to trial by court-martial on that charge (Art. 83 (2) ) 
and is after apprehension subject to the code while in the custody of the 
armed forces for that trial. See 162. Upon conviction of that charge he is 
subject to trial by court-martial for all offenses under the code committed 
before the fraudulent disoharge (Art.3 (b)). 

No person who has deserted from the armed forces ma.y be relieved 
from amenability to the jurisdiction of the code by virtue of a separation 
from any later period of service regardless of the type of discharge under 
which the separation was accomplished (Art. 3 (c) ). 

When the person's discharge or  other separation does not interrupt 
his status as a person belonging to the general category of persons subject 
to the code, court-martial jurisdiction over him does not terminate. Thus, 
when an officer holding a commission in a Reserve comnonent of an armed 
force is discharged from that commission, while on active duty, by reason 
of his acceptance of a commission in a Regular component of that armed 
force, there being no interval between the periods of service under the 
respective commissions, there is no termination of the officer's military 
status-merely the accomplishment of a change in his status from that 
of a temporary to that of a permanent officer-and court-martial juris- 
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diction to try him for a,ii offe.nse con~initted before the discl-large is not 
terminated by the discharge. Also, a discharged prisoner in the custody 
of an armed force may be tried for an offense committed while a member 
of the armed forces and before the execution of his discharge. 

c. Effect o f  voluntary absence from trial. The accused's volui-ltary and 
ullauthorized absence after the trial has been co~nineiiced in his presence by 
armignment does not terminate the jurisdiction of the court, ~1-licl-l may pro- 
'ceed with the trial to findings and sentence notwithstanding his absence. 111 

such a case the accused, by his \ \~ongfnl  act, forfeits his right of confroi-ltation. 

d. Effect o f  termination o f  term of seruice. Jurisdiction having attached 
by commencement of action with a view to trial-as by appreliensioll, arrest, 
confinement, or filing of charges-continues for all purposes of trial, sentence, 
and punishment. I f  action is initiated with a view to trial because of an offense 
committed by an individual before his official discharge-even though tlie term 
of enlistment may have expired-he may be retained in tlie service for trial to  
be held after his period of sewice would otherwise h ~ v e  expired. Similarly, if 
jurisdiction has attached by the commencemeiit of action before the effective 
terminal date of self-executing orders, a person may be held for trial by court- 
martial beyond that terminal date. See also Article 2(1). 

12. EXCLUSIVE AND NONEXCLUSIVE JURISDICTION. Courts-
martial have exclusive jurisdiction of purely military offenses. But a person 
subject to  the code is, as a rule, subject to the law applicable to persons gen- 
erally, and if by an act, or omission he violates the code and the local criminal 
law, the act or omission may be made the basis of a prosecution before a court- 
martial or before a proper civil tribunal, and in some cases before both. See 
68d (Former jeopardy). 

Under such regulations as the Secretary concerned may prescribe, a member 
of the armed forces accused of an offense against civil authority may be de- 
livered, ~11011 request, to the civil authority for trial (Art. 14(a) ). See 97c and 
Article 14(b) as to the effect of such delivery to the civil authorities upon the 
execution of a sentence of a court-martial. See also pertinent departmental regu- 
lations made pursuant to Article 14. 

Under international law, a friendly foreign natioil has jurisdiction to 
punish offenses committed witlliii its borders by members of a visiting force, 
unless i t  expressly or impliedly conselits to s~~rreiider its jurisdiction to the 
visiting sovereign. Which nation shall exercise jurisdiction is a matter for de- 
termination by the nations inrolved and is not a right of the individual 
concerned. 

The provisions of the code conferring jurisdiction upon courts-martial do 
not deprive military commissions, provost courts, or other military tribunals 
of coiicurrent jurisdiction with respect to offenders or offenses that by statute or 
by the law of war may be tried by military commissioi~s, provost courts, or 
other military tribunals (Art. 21). See Articles 101and 106 for some instances 
of concurrent iurisdiction. 

13. RECIPROCAL JURISDICTION. Each armed force has court-
martial jurisdiction over all persons subject to the code. The exercise of juris- 
diction by one armed force over personnel of another armed force shall be in 
accordance with regulations prescribed by the President (Art.. l7 (a )  ). So much 
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of the authority vested in the President by Article 22(a) (7) as enables him 
to empower any officer of the armed forces who is the corninal~de~ of a joint 
commanil or joint task force to conrene a general court-martial for the trial 
of members of any of the armed forces in accordance 1viti1 Article 17(a) and 
this paragraph is delegated to the Secretary of Defense. 

Jurisdiction by one armed force orer personnel of another should be 
exercised only 1~11en the accused cannot be delirerecl to the arined force of 
11-1-hich he is a member ~ i t h o u t  manifest injury to the service. However, the 
commander of a joint command or joint task force ~ ~ h o  has authority to con- 
vene general courts-martial may conr7ene courts-martial for the trial of mem- 
bers of another armed force \\-hen specifically empoll-erecl by the President or 
the Secretary of Defense to refer such cases for trial by courts-martial. Such 
a commander may, in his discretion, specifically authorize commanding officers 
of subordinate joint commands or joint task forces who are anthorized to 
convene special and summary courts-martial to convene such courts for the trial 
of members of other armed forces under regu!,ztions ~ ~ - h i c h  the superior com- 
mander may prescribe. 

Cases involving two or more accused ~ h o  are members of different armed 
forces should not be referred to a court-martial for a joint or a common trial. 

As to the composition of a general or special court-martial for the trial of 
an accused who is a member of another armed force, see 49. 

I n  all cases, departmental review after that by the officer with authority 
to convene a general court-martial for the command \~-hich held the trial, here 
that review is required by the code, shall be carried out by the department 
that includes the armed force of which the accused is a member (Art. 17(b) ). 

14. JURISDICTION OF GENERAL COURTS-MARTIAL. a. Persons 
and offenses. Subject to the regulations prescribed in 13,general courts-martial 
have power to try any person subject to the code for any offense made punishable 
by the code. I n  addition they have power to try any person who by the law of 
war is subject to trial by military tribunal for any crime or offense against the 
law of war and for any crime or offense against the law of territory occupied 
as an incident of war or belligerency whenever the local civil authority is 
superseded in whole or in part by the military authority of the occupying power. 
The law of occupied territory includes the local criminal law as adopted or 
modified by competent authority, and the proclamations, ordinances, regula- 
tions, or orders promulgated by competent authority of the occupying power 
(Art. 18). 

b. Punishments. Upon a finding of guilty of an offense made punishable 
by the code, general courts-martial have the power, within certain limitations, 
to adjudge any punishment not forbidden by the code (Art. 18). 

Certain punishments are mandatory under the law, for example, those 
prescribed by Articles 106 and 118 (1) and (4) ; the discretion of courts-martial 
to adjudge punishments may be limited by the President under Article 56 (125- 
127) ; the death penalty can be adjudged only when specifically authorized 
(Arts. 18, 52(b) (1) ) ; and certain kinds of punishment are prohibited (Art. 
55). When a general court-martial exercises jurisdiction under the law of war, 
i t  may adjudge any punishment permitted by the law of war (Art. 18). Certain 
limitations on the discretion of military tribunals to adjudge punishments 
under the law of war are prescribed in international conventions. 
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15. JURISDICTION OF SPECIAL COURTS-MARTIAL. a. Persons 
and offenses.(1) Subject to the regulations prescribed in 13, special courts- 
martial have power to try any person subject to the code for any noncapital 
offense made punishable by the code and, under regulations as provided in this 
paragraph, for capital offenses (Art. 19). Although a capital offense for which 
there is prescribed a mandatory punishment beyond the punitive power of a 
special court-martial may never be referred to such a court, an officer exercising 
general court-martial jurisdiction over the command which includes the acc~~sed 
may cause any other capital offense to be referred to a special court-martial for 
trial. The Secretary of a Department may, by regulations, authorize officers 
exercising special court-martial jurisdiction to cause capital offenses, except 
those in violation of Articles 106 and 118 (1) and (4),to be tried by special 
court-martial without first obtaining the consent of the officer exercising gen- 
eral court-martial jurisdiction over the command. 

(2) An offense is capital \vithin the meaning of Article 19 when the 
maximum punishment which a general court-martial may adjudge therefor 
includes the death penalty. Subject to the exceptions noted in the following sub- 
paragraph, the offenses denounced in Articles 91, 99, 100, 102, 104, 110(a.), 
118 (1) and (4): and 120 (a)  are capital at all times ;those denounced by Articles 
85, 90, 101, 106, and 113 are capital if committed in time of war. 

(3) Although capital under one of the articles cited, an offense is not 
capital if the applicable maximum limit of punishment prescribed by the 
President under Article 56 is less than death (1270) ;nor is a case in which the 
death penalty is not mandatory but is authorized by law capital if the authority 
competent to convene a court-martial for a capital case has directed that the case 
be treated as not capital ( 1 2 6 ~ ) .  Upon a rehearing or new or other trial, a 
case is not capital if the legal sentence adjudged at a prior hearing or trial or 
as ultimately reduced by the convening or other proper authority IT-as other than 
death (Art. 63). However, no offense for which a mandatory punishment is 
prescribed can be tried by a special court-martial if that punishment is beyond 
the power of a special court-martial to adjudge. Thus, a case of premeditated 
murder cannot be referred to a special court-martial for trial because the 
penalty in the event of conviction must be either death or imprisoninent for life 
(Art. 118 (1)) . 

See 92a regarding limitations on rehearings on sentence only before special 
courts-martial. 

b. Punishments. Special courts-martial may, under such limitations as the 
President may prescribe (125-127; Art. 56), adjudge any punishment not 
forbidden by the code except death, dishonorable discharge, dismissal, confine- 
ment for more than six months, hard labor without confineinent for inore than 
three months, forfeiture of pay exceeding two-thirds pay per month, or forfeit- 
ure of pay for more than six montl~s. A bad-conduct discharge may not be ad- 
judged by a special court-martial unless a complete and verbatim record of the 
proceedings and testimony before the court has b.een made (Art. 19). As to for- 
feiture of pay, even when a bad-conduct discharge is adjudged, a special court- 
martial is limited by Article 19 to adjudging forfeiture of not more than 
two-thirds pay per month for six months. As to other limitations, see 125 to 127 
(Punishments). 
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16. JURISDICTION OF SUMMARY COURTS-MARTIAL. a. Persons 
and offenses. Subject t o  the regulations prescribed in 13, summary courts- 
martial have the power to try pe.rsons subject to  the code except commissioned 
officers, warrant officers, cadets, aviation cadets, and midshipmen for any non- 
capital offense made punishable by the code. No person with respect to  whom 
summary courts-martial have jurisdiction may be brought to trial before a sum- 
mary court-martial if he objects thereto, unless under the provisions of Article 
15he has been permitted and has elected to refuse punishment under that article 
(132). I f  objection to tria-l by summary court-martial is made by an accused 
who has not been permitted to refuse punishment under Article 15, trial shall 
be ordered by special o r  general court-martid, as may be appropriate (Art. 20). 

The principles stated in 15a(2) and (3) apply to summary courts-martial. 

b. Punishments. Summary courts-martial may, under such limitations as 
the President may prescribe (125-127; Art. 56), adjudge any punishment not 
forbidden by the code except death, dismissal, dishonorable or bad-conduct 
discharge, confinement for more than one month, hard labor without confine- 
ment for more than 45 days, restriction to certain specified limits for more than 
two months, or  forfeiture of more than two-thirds of one month's pay (Art. 
20) ;but in the case of enlisted members above the fourth enlisted pay grade, 
summary courts-martial may not adjudge confiiiement, hard labor without con- 
finement, or reduction except to t.he next inferior grade. 

The maximum amount of conhement and forfeiture of pay or of confine- 
ment and detention of pa.y, may be adjudged together in one sentence. Since 
confinement and restriction to limits are both forms of deprivation of liberty, 
only one of those punishments may be adjudged in a maximum amount in any 
one sentence. An apportionment must be made if it is desired b adjudge both 
forms of punishment-confinement and restriction to limits-in one a.nd the 
same sentence. For  example, assuming the punishment to be in conformity with 
other limitations, a summary court-martial might adjudge confinement at hard 
labor for 15 days (one-half of the authorized confinement), restriction to limits 
for 30 days (one-half of the authorized restriction), and forfeiture of 
two-thirds pay for one month. I n  such a case, the more severe form of depriva- 
tion of liberty is served first, the less severe thereafter. 



Chapter V 

APPREHENSION AND RESTRAINT 

SCOPE-GENERAGAPPREHENSION-RESTRAINT-ARREST AND CONFINN-
MENT-DURATION AND TERMINATION-APPREHENSION OF DESERTERS 
BY CIVILIANS 

17. SCOPE. The paragraphs on this subject deal 1)rimar.ily with the 
apprehension and restraint of persons subject to the code in connection with trial 
by court-martial, and den1 only incidei~tally or not at all wit11 the apprehension 
and restraint of these persons for other purposes, with the apprehension and 
restraint of persons not subject to the code, and wit11 various other matters 
touching apprehension and restraint such as those concerniilg confinement oil 
bread and water or diminished rations (125), the effective date of certain sen- 
tences (126k (5) ), execution of a sentence of confine~nent (93), resisting appre- 
hension (174u), breaking arrest or escaping from custody or confinement (174b, 
c. d), breaching or escaping from correctional custody imposed pursuant to 
Article 15 (213f (13) ) ,releasing a l~risoner without authority (175u), unlawfwl 
detentioa of another (176), and confinement as p~ulishmeilt for contempt (118). 

18. GENERAL. a. Definitions. Apprehen.sio?? is the taking of a person 
into custody (Art. 7 (a)  ; see 174d). 

A w e ~ tis the restraint of a person by an order, not iinposed as p~ulishinent 
for a11 offense, directing him to reinnill 11-ithin certain specified limits (Art. 
9(a)) .  

Confinement is the physical restraint of a person (Art. 9 (a) ) . 
b. Basic considerations. (1) Ally person subject to the code accused of 

an offense under the code shall be ordered into arrest or confinement, as circum- 
stances may require; but ~ ~ l l e i l  accused only of an offense ilormally tried by a 
summary court-martial, he shall not ordinarily be placed in confinement (Art. 
10). The foregoing provision is not inaildatory and its exercise rests within the 
discret.ioa of the person vested I\-it11 the power to arrest or confine. No restraint 
need be imposed in cases involving ininor offenses. A failure to restrain does 
not affect the jurisdiction of the court. 

(2) No ineinber of the nnned forces niay be placed in confinement in 
immediate association with eneiny prisoners or other foreign ilationals not mem- 
bers of thz armed forces (Art. 12). If members of the armed forces are sep- 
arated from the otlier categories mentioned, however, they may be coilfined in 
the sa111e jails, prisons, or other confinement facilities. 

(8) Other than restr;~int administered :IS prescribed i11 this snbpara- 
graph (118b (8) ), forfeiture of pay or al lo~~ances clue on and after the date of 
appro^-nl of cert;tiil sentences, ancl illinor p~ulishmei~tsfar infractions of 

discipline I\-llile confined, no punishment nlay be imposed upon an accused as a 
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result of trial by court-martial until the seiltence has been approved and or- 
dered executed. No person, while being held for trial or the result of trial, may 
be subjected to punishment or penalty other than arrest, restriction, or confine- 
ment upon the charges pending against hiin, nor sllnll the arrest, restriction, 
or confinement imposed upon him be any more rigorous than the circtunstances 
require to insure his presence, but he may be subjected to minor punishment 
during tliat period for infractions of discipline (Art. 13). Minor l~unishment 
shall include all punishment authorized by regulations of the Secretary of a 
Department for violation of the discipline prescribed for the place in 1~11ich an 
accused is confined. See 68g regarding the effect of punishments for n~inor of- 
fenses upon subsequent court-martial proceedings. Prisoners being held for 
trial or whose sentences have not been approved and ordered executed will be 
accorded the facilities, accommdations, treatment, and training prescribed in 
pertinent regulations. 

19. APPREHENSION. a. Who may apprehend. All commissioi1ed 
officers, warrant officers, petty officers, noncommissioiied officers, and, when in 
the execution of their guard or police duties, Air Force security police, military 
police, members of the shore patrol, and such persons as are designated by 
proper authority to perform guard or police duties, including duties as criminal 
investigators, are authorized to apprehend, if necessary, persons subject to the 
code or subject to trial thereunder upon reasonable belief that an offense has 
been committed and that the persoil apprehended committed it. See Article 
7 b ) .. , 

Petty officers, noncommissioned officers, and enlisted members performing 
guard or police: duties sllould apprehend a commissioned or a warra.nt officer 
offender only pursuant to specific orders of a commissioned officer, except when 
this action is necessary to prevent disgrace to the service, the commission of a 
serious offense, or the escape of one who has committed a serious offense. I n  all 
cases involving the apprehension of commissioned officers and warrant officers 
by petty officers, noncommissioned officers, and enlisted members performing 
guard or police duties, the individual effecting the apprehension will, imme- 
diately thereafter, notify tlhe officer to whom he. is responsible or an officer of 
the Air Force security police, military police, or shore patrol. 

b. In quarrels, frays or disorders. Commissioned officers, warrant officers, 
petty officers, and noncommissioned officers have authority to  quell quarrels, 
frays, and disorders among persons subject to the code and to  apprehend per- 
sons subject to the code who take part therein (Art. 7 (c) ). 

c. Procedural steps to  apprehend. A11 apprehension is effected by clearly 

notifying the person to be apprehended tliat he is thereby taken illto custody. 

The order of apprehension may be either oral or written. 


d. Securing custody o f  alleged offender. There is a clear disti~ictioii 

between the authority to apprehend and the authority to arrest or confine. Any 

person empowered to apprehend an offender is authorized to secure the custody 

of an alleged offender until proper authority may be notified, the limitations 

(21a; Art. 9) on the power to arrest or confine notwithstanding. 


20. RESTRAINT. a. Status of  a person in arrest. As used in this chapter, 
arrest is moral restraint imposed upon a person by oral or written orders of .. 
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competent autllority limiting the ~)erson's persolla1 liberty pending disposition 
of charges. The restraint iniposed is binding upon the person arrested, not by 

force, but by virtue of his illoral and legal obligation to obey the order 
of arrest. He  is subject to the restrictions iilcideiit to arrest prescribed in l-agu- 

' 
lations of the Secretary conceraed. A person in the status of arrest cannot be, 
required to perform his full iililittlry duty, and if he is placed-by tlle sluthorit,y 
who placed him in arrest or by superior authority-on duty inconsistent with 
this status his arrest is thereby terminated. This, however, does not prevent his 
being required to do ordiiiary cleaning or policing, or to take part in routine 
training and duties not in\-olring the exercise of comniand or the bearing of 
arms. But see 131c(3) with respect to arrest in quarters imposed as a punish- 
ment zuzder ,4rticle 15. 

b. Restriction in lieu of arrest. An officer authorized to arrest ( 2 1 ~ )  
may, within his discretion and without imposing arrest, restrict an accused 
person of his command, or subject to his authority, to specified areas of a mili- 
tary command with the further pro\-ision that he is ill participz~te in all nlilitary 
duties and activities of his organization while under tlle restriction. Thus, an 
eccused persoil may be required to remain within a specified area a t  specified 
times either because his continued presence peiidilig illvestigation may be neces- 
sary or because i t  may be considered a wise precaution to restrict him to such 
ail area jn order that he may not again be exposed to the temptation of mis- 
conduct similar to that for which he is already under charges. Violations of 
these restrictions are punishable as ~~iolatioiis of Article 134, as are breaches 
of punitive restrictions. 

c. Confinement before trial. As used in this chapter, confiiieineiit is 
physical restraint, imposed by either oral or written orders of competent au- 
thority, depriving a person of freedom pending the disposition of charges. 
Confinement will not be imposed pending trial unless deemed necessary to 
insure the presence of the accused at the trial or beca~~se of the seriousness of 
the offense charged. 

d. Procedure for arresting or confining. ( 1 )  General. No person lnay be 
ordered into arrest or confinement except for probable cause (Art. 9(d) ). No 
authority may order a person into arrest or confinement unless he has personal 
knowledge of the ofl'eiise or has made inquiry into it. Full inquiry is not re- 
quired, but the known or reported facts should be sufficient to furnisll reasonable 
grounds for believing that the offense has been committed by the person to be 
restrained. 

The foregoing does not preclude impositioil of restraint necessary for the 
administration of military justice, such as arrest, restriction, or confinement to 
insure the presence of an accused for impending execution of a punitive dis- 
charge. See also 21d. A person subject to punitive restraint as a result of the 
sentence of a court-martial or pmlishinent under Article 15 is not chargeable 
with conformance to this restr:~int until notified of the action which places it in 
effeet. See 131e and Article 57 (b)  and (c). Reasonable restraint may, however, 
be imposed pending receipt of notice that the senteilce has been ordered into 
execution. 

(2) P7-ocedural steps to arrest. An arrest is imposed by notifying the 
person to be arrested that he is under arrest and informing lliln of the limits 
of his arrest. The order of arrest lnay be either oral or writte~l. 
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(3) Procedural steps to confine. A person to be confined is placed under 
guard and taken to the place of coi~finemei~t. The authority ordering the con- 
finemei~t \rill cause to be delivered to the provost marshal, commander of the 
g ~ ~ a r d ,correction officer, or master a t  arms, a written statement of the name, 
grade, and organization of the prisoner and of the offense of which he is ac- 
cused. No provost marshal, commander of the guard, correction officer, or 
master a t  arms may refuse to receive or keep any prisoner committed to his 
charge by a commissioiled officer of the armed forces, when the committing 
officer furnishes a statement, signed by him, of the offense charged against the 
prisoner (Art. 11(a)). 

(4)Notification to accused. When any person subject to the code is 
placed in arrest or confinenlent prior to trial, immediate steps shall be taken 
to inform him of the specific IT-roag of v-hich he is accused and to try him or to 
dismiss the charges and release him (Art. 10). Concerning the time element 
bet.rreen service of charges and trial, see Article 35. See Article 98 concerning 
unnecessary delay in the disposition of any case. 

(5) R e p o ~ t  required. Every provost marshal, commander of a guard, 
correction officer, or master at arms to whose charge a prisoner is committed 
shall, within 24 hours aiter that commitment, or, in the case of a commander 
of the gnard or master a t  arms, as soon as he is relieved from guard, report in 
~vritingto the commanding officer the name of the prisoner, the offense charged 
against him, and the name of the person who ordered or authorized the com- 
mitment (Art. 11(b) ). 

e. Unlawful detention. Any person snbject to the code who, except as 

provided by law, apprel~ends, arrests, or confines any person is subject to trial 

by court-martial (Art. 97). 


21. ARREST AND CONFINEMENT. a. Who may arrest or confine. 
Persons subject to the provisio~ls of the code or to trial thereunder may be 

ordered into arrest or confinement as follows : 


(1) Commissioned officer, warrant officer, or civiliam. Only a command- 
ing officer to 1--11ose authority the iadividunl is st~bject may order a commis- 
sioned officer, warrant officer, or civilian into arrest or confinement. The arrest 
or coilfine~ment must be effected by an order, oral or written, de,livered in per- 
son o r  by another commissioned officer (A4rt. 9(c)) .  The authority to order 
such persons into arrest or confinement may not be delegated (Art. 9 (c) ) . For 
this particular purpose, the term "commanding officer" refers to an officer com- 
manding a post, camp, station, base, auxiliary airfield, Marine barracks, naval 
or Coast, Guard vessel, shipyard, or other place \\-here members of the armed 
forces are on duty, and the officer commanding or in charge of any other com- 
malld .r~ho, under Ai-ticle 24, has power to convene a sulnmary court-martial. 

(2) Enlisted member. Any commissioned officer may order an enlisted 
nle~nber into arrest or confinement. The arrest or confinen~ent must be effected 
by a11 order, oral or mitten, deliverrcl in person or through other persons sub- 
ject to the code (Art. 9 ( b ) ) .  A commanding officer may authorize ~\-arrant 
officers, petty officers, or onco commissioned officers to order enlisted members of 
his command or snbject to his authority into arrest or confinement (Art. 9 (b) ) . 
Thus, the commanding officer of any cominancl or rletachment may delepte to 
the warrant officers, petty officers, or iioncol~~missioi~ed officers thereof author- 
ity to place enlisted members rho are assigned or attached to his command 
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or det,achment, or  wllo are temporarily within its jurisdiction, for exa.mple, 
in quarters, camp, base, station, or ship, in arrest or confinement as a means of 
restraint at the instant 11-hen restraint is necessary. 

b. Authority of trial counsel to restrain. A trial counsel of a court-
martial, as such, has no anthority to place in arrest or confinement a person 
allout to be tried by the court. These are duties v-llicll devolve upon the con- 
vening authority or upon the post, station, or base commander or  other proper 
officer in whose custody or command the accused is at the time. 

c. Authority of courts-martial to restrain. A court-martial has no con- 
trol over the nature of the arrest or other status of restraint of a prisoner 
except as regards his custody in its presence. 

d.  Responsibility for restraint after trial. Upon notification from a trial 
counsel of the result of a trial ( M e ) ,  a corninanding officer will take prompt, 
and appropriate action with respect to the restraint of the person tried. This 
action, clependillg on the circun~staaces, ]nay involve the immediate release of 
the person from any restraint, or the imposition of any necessary restraint 
pending final action on the case. See 206(1). 

22. DURATION AND TERMINATION. Although charges should be 
1)referre.d promptly (25; Arts. 10, 30 (b) ,  :33), the accused is not automati- 
cally released from restraint because of any delay in preferring the charges. 
He must remain in arrest, restriction, or cmlfinemeilt until released by proper 
authority. The proper authority to release the accused from arrest is nor- 
mally the officer who imposed the arrest. The proper authority to release from 
confinement in a military confinement facility is the commanding officer to 
\\-hose command that facility is subject. Once a. prisoner is placed in coilfine- 
ment, he passes beyolid the control and po\~-er of release of the officer who ini- 
tially ordered him confined, unless that officer is the commanding officer de- 
scribed above. The release of x l~risoner x-itliout proper authority is a punish- 
able offense (Art. 96). Undue delay in preferring or prosecuting charges 
sllould be investigated with a view to prompt disposition of the case or, when 
appropriate, the release of the accused from arrest, restriction, or confine- 
ment by competent authority. Any person subject to  the code who is responsible 
for unnecessary delay in the disposition of any case of a person accused of 
an offense under the code is subject to trial by court-martial (Art. 98). 

23. APPREHENSION OF DESERTERS BY CIVIL AUTHORITIES. 
Any civil officer having authority to apprehencl offenders under the laws of the 
United States or of a State, Territory, Commoi1~~ealt11, or possession, or the 
District of C'olumbia may sui1lmarily apprehencl a deserter from the armed 
forces and deliver hi111 into the custody of those forces (Art. 8). 

The fact that the person ~vho apprehended and delivered a deserter was 
not authorized to do so is not a legal ground fcr the discharge of the deserter 
from military custody. 

See Article 14 and appropriate regulations of the Secretary concerned as to 
delivery of offenders to and return from civil authorities. 
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PREPARATION OF CHARGES 

DEFINITIONS-WHEN PREFERRED-GENERAL RULES AND SUGGESTIONS-
DRAFTING OF CHARGES-DRAFTING OF SPECIFICATIONS 

24. DEFINITIONS. a. Charges and specifications. The formal 11-ritten 
accusation in court-martial practice consists of two parts, the technical charge 
and the specification. For offenses in violation of the code, the charge merely 
indicates the article the accused is alleged to have violated, while the specifica- 
tion sets forth the specific facts and circumstances relied upon as constituting 
the violation. Each specification, together with the charge under which it is 
placed, constitutes a separate accusation. The tern1 "charges," or "charges and 
specifications," is applied to the formal written accusation or accusations against 
the accused. See Article 30. 

b. Additional charges. New sild separate charges preferred after others 
have been preferred are known in military law as "additional charges.'' These 
ordinarily relate to transactions not known at the time or to offenses committed 
after the original charges were preferred. Charges of this character do not 
require a separate trial if incorporated in the trial of the original ones before 
arraignment, but necessary preliminary procedures for all charges must be 
completed. See 6571. Additional charges may not be incorporated in the trial 
after arraignment. 

25. WHEN PREFERRED. When any person subject to the code is placed 
in arrest or confinement prior to trial, immediate steps shall be taken to inform 
him of the specific wrong of which he is accused (32f (1)) and to try him or to 
dismiss the charges and release him (Art. 10). Any person subject to the code 
who is responsible for unnecessary delay i11 the disposition of any case of a 
person accused of an offense under the code shall be punished as a court-martial 
may direct (Art. 98). When i t  is intended to prefer charges, they should be 
preferred without unnecessary delay. An accumulation or saving up of charges 
through improper motives is prohibited; but when a good reason exists-as 
when a person is permitted to continue a course of conduct so that a ringleader 
or other conspirators may also be discovered or when a suspected counterfeiter 
goes uncharged until his guilty knowledge becomes apparent-a reasonable 
delay is permissible if the person concerned is not in arrest or confinement. 

Ordinarily, charges for an offense should not be preferred against an 
individual if, after investigation, the only available evidence that the offense 
was committed is his statement that he committed it. I n  rare cases, however, 
it may be advisable to prefer charges before the completion of an investigation 
made pursuant to such a statement, as, for example, when the statute of limita- 
tions may run before all contemplated witnesses can be interrogated. 
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26. GENERAL RULES AND SUGGESTIONS. a. Elements of the 
offense.Before drafting charges and specifications, the accuser should analyze 
the facts and study the pertinent paragraphs of chapter XXVII I ,  in which 
appear the elements of proof of various offenses, and appendix 6, in which the 
forms of specifications are set forth. 

b. Offenses arising out of  one transaction. One transactioa, or  what is 
substantially one transaction, should not be made the basis for an unreasonable 
multiplication of charges against one person. A person should not be charged 
with both disorderly conduct and assault if the disorderly conduct consisted 
in making the assault, or with both a failnre to report for a routine scheduled 
duty, such as reveille, and with absence without leave if the failure to report 
occurred during the period for which he is charged with absence without leave. 
The larceny of several articles should not be alleged in several specifications, 
one for each article, when the larceny of all of ihem can properly be alleged in 
one specification (200a(8)). If  a person m~illfully disobeys an order to do a 
certain thing, and persists in his disobedience when the same order is given by 
the same or other superior, a multiplication of charges of disobedience should 
be avoided (1698). There are times, however, when sufficient doubt as to the 
facts or the law exists to warrant making one transactioii tlie basis for charging 
two or more offenses. See 746 (4) and 76a(5). 

c. Joining minor and serious offenses. Ordinarily, charges for ininor 
derelictions should not be joined \+-it11 charges for serious offenses. For  example, 
a charge of failure to report for a routine roll call sliould not be joined \\-it11 
a charge of burglary. If, however, tlie minor offeilse serves to explain the cir- 
cumstances of the greater offense, i t  is perinissible to cliarge both. But see 30g 
and 33h regarding joinder of charges a t  asingle trial. 

d.  Joint offenses. A joint offense is one comlnitted by two or more persons 
acting together in pursuance of a common intent. See 156 for a discussicm of 
principals and 157 for a discussioii of accessories after the, fact. Principals may 
be charged jointly with the comniission of the same offense, but an accessory 
after the fact cannot be charged jointly with the principal he is alleged to have 
received, comforted, or assisted. Offenders are properly joined only if there is 
a common unlawful design or purpose; the inere fact that several persons hap- 
pen to have eommitted the same types of offenses a t  the same time, altho~igh 
material as tending to show concert of purpose, does not necessarily establish 
it. The fact tliat several persons liappen to have absented theliiselves without 
leave at about the same time 117ill not, in the absence of evidence indicating a 
conspiracy, justify joining them in one specification, for they niay merely have 
been availing themselves of the same opportunity of leaving. 

I n  joint offenses, the participants may be separately or jointly charged. 
However, if the participants are members of different armed forces, they should 
be charged separately. See 13. The preparation of joint charges is discussed in 
detail in appendix 6 ( a )(8). The advantage of a joint charge is tliat all the 
accused will be tried at one trial, thereby saving time, labor, and expense. This 
must be weighed against the possible unfairness to the accused ~ \ ~ l i i c l ~  may result 
if their defenses are inconsistent, or antagonistic. See 69d (Motion to sever). 
In  drafting charges, i t  must also be remembered that an accused callnot be 
called as a witness except upon his own recluest (148~) .  If ,  therefore, the test,i- 
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many of an accomplice is necessary, he should not be tried jointly with those 
against whom he is expected to testify. 

27. DRAFTING OF CHARGES. The technical charge should be appro- 
priate to all specifications under it and ordinarily will be written: "Violation 
of the Uniform Code of Military Justice, Article --,-,"giving the number of 
the article. Subparagraphs of the article under which the specification is laid 
need not be stated. Thus, in alleging murder while engaged in the perpetration 
of a robbery, "Article 118" is alleged in t~he charge, not "Article 118 (4)." When 
an offense is specifically defined in a particular punitive article, i t  ordinarily 
should be charged under that article rather than under Article 134, the general 
article. Neither the designation of a wrong article nor the failure to  designate 
any article is ordinarily material, provided the specification alleges an offense 
of ~ ~ h i c h  courts-martial have jurisdictioa. For example, if an offense is alleged 
for ~vhich a mandatory punishment is prescribed by a particular a.rticle, such 
as premeditated murder (Art. 118), the mandatory punishment prescribed by 
the correct article must be adjudged, even if the offense has been laid under 
another article. See 746. For other instructions, see appendix 6a. 

28. DRAFTING OF SPECIFICATIONS. a. Contents o f  specification. 
The specifi~3tion should include the fol1011-ing : 

(1) The name of the accused and a showing, either by a clescription by 
rank and orgmization or other\\-ise, that 11e is within court-martial juris- 
diction as to persons. For rules as to the maizner of describing the accused, 
see the instructions in appendix 6a. The service number of the accused 
sho~~lclnot. appear in the specific a t' ion. 

(2) A statement of where and when the offense was committed. Exam- 
ples of the correct form for alleging place and time appear in appendix 6a. 

(3) A statement in simple and concise language of the facts constituting 
the offense. As a general rule, the facts so stated will include all the ele- 
ments of the offense sought to be charged. However, see appendix 6c for 
examples of permissible abbreviated pleadings. See 87a(2) as to the legal 
sufficiency of specifications. Any intent or state of mind, such as guilty 
knowledge, expressly made an essential element of an offense should be 
alleged; thus, the offense of delivering less than is called for by receipt in 
violation of Article 132 should be alleged as "knowingly" done. I f  the 
alleged act of the accuscd is not specifically proscribed by one of the puni- 
tive articles of the code, but is made an offense under the code by appli- 
cable statute (including Arts. 133 and 1341, regulations, or custom having 
the efYect of law (213b), words importing criminality such as "wrong- 
fully," "unlawf~~lly," 'Lwitho~~tauthority," or "dis1~oi~orab1y," depending 
upon the nature of the particular offense jnvolved, should be. used to de-
scribe the accused's acts. I n  t,his connection, see 28c. Hen-ever, if the alleged 
act of the accusccl 11-onlcl not uncler any circumsta+nces be t ~ i loffense, the 
mere addition to the specification of words importing criminality will 
not in itself conr-ei-t the act into an offense. To a reasonable extent, mat-
ters of aggravation may be recited. If  applicable, the \\-orcling of the appro- 
priate punitive article or other statute should be used in preference to a 
supposedly equivalent expression. 3'01- example, in charging a person with 
1)cing found drunk on duty, the specification should not allege that he 
\Y:IS found intoxicated on duty. 
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b. Each specificationbo allege but one offense. One specification should 
not allege more than one offense either conjunctively or in the alternative. 
Thus, a specification should not allege that the accused "lost and destroyed" 
or that he "lost or destroyed" certain property. However, if two acts or a 
series of acts constitute one offense or if an offense is committed by more than 
one means, they may be alleged conj~ulctively. 

c. Alleging written imskuments; orders; directives. When a written 
instrument, for example, a false pzss, a forged doc~unent, or a threatening let- 
ter, or a part thereof, forms the gist of an offense, the specification should set 
forth the writing, preferably verbatim, and the act or acts which constitute 
the offense. TVllen the offe~ise alleged constitutes a violation of an official direc- 
tive, the specification should contain sufficient information to  indicate what 
specific directive, or part thereof, the accused is alleged to have violated, and 
the act or acts whicl~ constitute the alleged violation. I11 this connection, see 
147a and 171. Hox-ever, omissioil, or an error in the citation, of the direci ive 
does not constitute fatal error if the omissioil or error does not mislead the ac- 
cused to his prejudice. Oral state~neiits should be set out as nearly as possible in 
exact words, but should always be qualified by the words "or words to that 
effect," or some. similar expression. 

d. Specimen forms. Specimen charges and forms for specificatiolls cover- 
ing the more usual offenses are in appendix 6. These prescribed forms should 
always be used when they are applicable or when they can be adapted to  the 
offense which is to be a.lleged. 
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SUBMISSION OF AND ACTION UPON CHARGES 

INITIATING AND PREFERRING CHARGES-BASIC CONSIDERATIONS-ACTION 
BY PERSON HAVING KNOWLEDGE OF A SUSPECTED OFFENSE-ACTION BY 
COMMANDER EXERCISING IMMEDIATE JURISDICTION UNDER ARTICLE 15-
ACTION BY OFFICER EXERCISING SUMMARY COURT-MARTIAL JURISDIC- 
TION-INVESTIGATION OF CHARGESACTION BY OFFICER EXERCISING 
GENERAL COURT-MARTIAL JURISDICTION 

29. INITIATING AND PREFERRING CHARGES. a. Who may 
initiate. Charges are initiated by someone bringing to  the nttention of the 
military authorities information concerning a.11 offense suspected to have been 
commited by a person subject to the code. This information may, of course, be 
received from anyone, whether subject to the code or not. 

b. Who may prefer. Any person subject to the code may prefer charges, 
even if he is under charges, in arrest, or in conhlement. Ill many cases, if the 
commander who exercises immediate jurisdiction over the accused under Article 
15 is not empowered to convene courts-martial, he actually perfers the charges. 
However, when such a commander is also empowered to convene courts-martial 
and has only an official interest in the disposition of the case, it is customary 
for him to direct a commissioned officer of his command to  make a preliminary 
inquiry into the suspected offense and to prefer appropriate charges if the 
facts shown by the inquiry warrant the preferring of charges. See 5a(3) and 
(4),33a, and Article l (9 ) .  

c. Ordering preferment. A person subject to the code cannot be ordered 
to prefer charges to which he is unable trruthfully to make the required oath on 
his own responsibility. 

d.  Preparation of  charge sheet. Charges will be prepared as prescribed 
by regulations of the Secretary of a Department. 

e. Signing and swearing to charges. Charges and specifications shall be 
signed under oath before a comunissioned officer of the armed forces authorized 
to administer oaths. For example, they may not be sworn to before a varrant 
officer who is not commissioned, even if such a warrant offioer is an adjutant 
and therefore would have general authority to administer oaths for other pur- 
poses. See 113 and Articles 30 and 136. The form of oath is prescribed in l lPi  
and is set forth on the charge sheet. I n  no case may an accused be tried on 
unsworn charges over his objection. 

30. BASIC CONSIDERATIONS. The following basic considerations 
apply to any action upon a charge or with respect to a suspected o,Eense: 

a. No person subject t o  the code may interrogate, or recluest any statement 
from, an amused or a person suspected of an nffense without firsti informing 
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him of the nature of the accusation and advising him that he does not have to 
make any statement regarding the offense of which he is accused 'or suspected 
and that any statement made by him may be used as evidence against him in a 
trial by court-martial. See Article 31 (b) . 

b. I n  an interrogation at which an accused or suspect is 111 custody, he, will 
d s o  be advised that he has a right to consult with counsel, provided as indicated 
in 34c, and to have counsel present a t  the interrogation. After having been 
advised of these rights, the accused or suspect ordinarily should not be inter- 
rogated in the absence of counsel unless he expressly and voluntarily states (1) 
that he does not desire counsel and (2) that he is willing to make a statement. 
See 140a (2). 

c. No charge may be referred to a general court-martial for trial until the 
formal investigation required by Article 32 has been made (34). 

d. No charge may be referred to a general court-martial for trial until it 
has been referred for consideration and advice to the staff judge advocate or 
legal officer of the convening authority (356; Art. 34(a)). 

e. No charge may be referred for trial if the convening authority is satisfied 
that the accused is insane or was insane at the time of the offense charged (121). 

f. When it appears to any accuser, or to any investigating officer or  com- 
mander to whom sworn charges are forwarded in a particular case, that a 
witness then available may not be so available at a subsequent stage of the 
proceediilgs or that, because of distance or other reasons, the dispositioil of the 
case may be delayed pending the taking of depositions, he will promptly make 
the matter knom-11 to the officer competent to convene a court-martial for the 
trial of the offense charged so that depositions may be taken in accordance with 
the provisions of Article 49. See5 and 117. 

g. Subject to jurisdictional limitatioils and at the discretion of the con- 
vening authority, charges against an accused, if tried ~t all, ordinarily should 
be tried at a single trial by the lowest court that has power to adjudge an ap- 
propriate and adequate punishment. See 26c and 33h. 

h. Immediately upon receipt of charges or of information as to a suspected 
offense, the proper authority shall determine the type of restraiilt, if any, that 
is to be imposed on .the accused pending, trial or other disposition of the case. 
See 18b, 20,22, and Article 10. 

i. Upon receipt of charges or of information as to a suspected offense, the 
proper a~thor i ty-ordinar i l~  the immediate commanding officer of the ac-
cused-shall take prompt action to determine what disposition should be made 
thereof in the interests of justice and discipline. See Articles 30 and 98. When 
a person is held for .trial by a general court-martial, the cominailding officer 
shall, mithin eight days after the accused is ordered into arrest or confinement, 
if practicable, for~rard  the charges, together with the investigation and allied 
papers, to the officer exercising general court-martial jurisdiction; otherwise 
he shall report in writing to that officer the reasons for delay (Art. 33). 

31. ACTION BY PERSON HAVING KNOWLEDGE OF A SUS-
PECTED OFFENSE. When any person has knowledge of an offense com- 
mitted by a person subject to the code, it is customary to report the facts to the 
commander exercising immediate jurisdiction over the accused under Article 
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15 to permit that commander to take the action ou,tlined in 32. I f  charges are 
preferred by someone other than the commander who exercises immediate juris- 
diction under Article 15, they should be forwarded to that commander to per- 
mit him to take the action outlined in 32. 

32. ACTION BY COMMANDER EXERCISING IMMEDIATE JU- 
RISDICTION UNDER ARTICLE 15. The provisions of this paragraph ( 32 )  
apply only when the commander exercising immediate jurisdiction is not also 
empowered to convene courts-martial. If  this commander is so empo~vered, see 
33. Upon receipt of charges or information indicating that a member of his 
command has committed an offense punishable by the code, action will be taken 
by the commissioned officer or marran,t officer immediately authorized to exer- 
cise powers over the (accused under Article 15, who is referred to hereafter in 
this chapter as the "immediate commander." Ordinarily he will dispose of the 
case in the following manner : 

a. General. All actions taken under this paragraph are subject to the basic 
considerations stated in 30. 

b. Preliminary inquiry. He will make, or cause to be made, a prelinlinary 
inquiry into the charges or the suspected offenses sufficient to enable him to make 
an intelligent disposition of them. This inquiry is usually informal. I t  may be 
conducted by the commander or by a member of his command. It may consist 
only of an examination of the charges and the summary of expected evidence 
which accompanies them. I n  other cases it may involve a more extensive investi- 
gation and the collection of evidence. With respect to searches, see 152. See 32f 
for the information which must accompany charges if they are forwarded with 
a recommendation for trial. It is not the function of the person making the 
inquiry merely to prepare a case against the accused. He should collect and 
examine all evidence that is essential to a determination of the guilt or innocence 
of the accused, as well as evidence in mitigation or extenuation. 

c. Preferring charges. When charges have not already been preferred 
and the preliminary inquiry shows that offenses punishable by the code have 
been committed by a member of his command, he may prefer appropriate 
charges for those offenses which he believes cannot properly be disposed of 
under Article 15. Charges may be preferred against an accused who is absent 
without authority, to stop the running of the statute of limitations. I f  charges 
have already been preferred but they are not formally correct or do not conform 
to the expected evidence, formal corrections, and those changes in the charges 
and specifications which are needed to make them conform to the evidence, 
may be made ( 33d ; Art. 34(b) ). When the preliminary inquiry shows that 
additional or different offenses have been committed ( 2 4 b ) ,  the immediate 
commander may prefer appropriate new charges for those offenses which he 
believes cannot properly be disposed of under Article 15. In such a case, he 
should consolidate all charges against the accused into one set of charges. 

d. Dismissal of  charges. He may decide, as a result of the preliminary 
inquiry, that all or some of the charges do not warrant further action because 
they are trivial, do not state offenses, or are unsupported by available evidence, 
or because there are other sound reasons for not punishing the accused with 
respect to the acts alleged. Likewise, as to suspected offenses for which charges 
have not been preferred, he may determine that charges should not be preferred. 
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I f  so, he need not prefer charges. Unless competent superior authority has 
directed otller\vise, he may dismiss all or part of any charges tlzat have been 
preferred. Wit11 respect to offenses for whiclz charges have been preferred, 
specifications and clzarges thus disposed of will be lined out and initialed. I f  all 
offeizses charged are dismissed, he may notify the accuser of the action taken 
and the reasons therefor. 

e. Nonjudicial punishment. Unless competent superior authority has 
directed otherwise, he may impose punishment under Article 15 for any minor 
offense, wlzether or not i t  is charged. See 128 and 131. With respect to offenses 
for ~vhich charges have been preferred, specifications and charges disposed of 
under Article 15 will be lined out and initialed and any remaining charges 
and specifications renumbered. I f  he believes punishment under Article 15 is 
proper in the case of a commissioned officer or warrant officer, he ordinarily 
should forward the charges and allied papers or the report of preliminary 
inquiry to the officer exercising immediate summary court-martial jurisdiction 
witlz an appropriate recommendation. When reduction in pay grade is con-
sidered a proper punishment and he is not authorized to impose that punish- 
ment, he should forward the charges or report to a commander who has that 
authority under Article 15. I n  this connectior~, see 129 and 13171 (2). 

f .  Forwarding charges. If  trial by court-martial is believed to be appro- 
priate for any reniaining offenses, the charges will be forwarded, ordinarily 
throuo.1~the chain of command, to the officer exercising summary court-martial 3

jurisdiction over tlle command of which the accused is a member. I11forwarding 
the charges, the follo~~iizg rules will be observed : 

(1) Infornzing accused of clmrges. Before forwarding the charges, the 
im~nediate coininaizder will inform the accusecl of the clzarges against him 
(.Arts. 10, 30(b)) and complete and sign the certificate to tlzat effect on the 
charge sheet. TVhen, because of the unavailability of the accused, it is imprac-
ticable to conzply 11-it11 this requirement, a report of the circumstances will be 
included in the letter for\vardiizg tlle charges. 

(2) Notice of refusal to  accept pumis7.me.nt under  Artic-b 15. The imme-
diate coin~nailcler will note in the space provided on page 4 of the charge sheet 
whether the accusecl has been permitted and has elected to refuse punishment 
under Article 15 as to any offense charged. See 16a, 132, and Article 20. 

(3) i l l i rzo~offenses. When charges are submitted with a view to trial by 
summary court-martial or action under Article 15, they need not be forwarded 
by a forinaf-letter of transmittal, but should be accompanied by evidence of 
adiziissible previous coilvictions and sufficient information about bhe circum- 
stances, including an iizforinal suniiiiary of the expected evidence, to enable 
the comlnaizder receiving thein to make an iiltelligeizt disposition of the case 
~vithoutan adclitional investig a t'1011. 

(4) Xeviozts offenses. When charges are submitted with a view to trial 
by special or general court-martid, they will be for\varded by a letter of traizs- 
inittal signed personally by the fori~arding officer. The letter will include, or 
carry as inclosures, tlze follo\~iizg : 

(a)  A summary of the evidence expected from each witness or other 
source. Tllc signature of each ~ ~ i t n e s s  to the summary of his testimony will be 
obtained unless tlze l~rocurement of the signature mill unduly delay the for- 
\varding of the charges. 
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(6) All reasonably available cloc~unentary evidence and exhibits. I f ,  
because of the bulk of this evidence or for other good reason, i t  is inadvisable 
to forward i t  with the letter of transmittal, i t  should be properly marked, 

, 	 preserved, and referred to in the charges or the letter of transniittal, with a 
statement as to where it may be found. 

( c )  Evidence of admissible previous coilvictioils by courts-martial 
(75b (2) ) ~vhich, in the case of enlisted persons, is usually in the form of an at- 
tested copy of the pertinent entries in the accused's personnel records. See 
1436 (2) and 1442, (Official records). 

(d) Explanation of any unusual features of the case, includiilg such 
matters as the character of the accused's military service before the offense 
charged and his record before entry into the military service, if kno~vn. 

(e) Specific recommendation as to the disposition of the charges. 

33. ACTION BY OFFICER EXERCISING SUMMARY COURT-
MARTIAL JURISDICTION. Upon the receipt of charges or illformation 
indicating that a member of his command has committed an offense punishable 
by the code, the officer exercising summary court-martial jurisdiction over the 
accused will-subject to the basic considerations stated in 30--ordinarily dis-
pose of the case in the following manner : 

a. Preliminary inquiry. When charges have not already been preferred, 
and the officer exercising summary court-martial jurisdiction is also the com- 
mander exercising immediate jurisdiction over the accused under Article 15, 
he may take the action outlined in 32b and c. However, if the officer exercising 
summary court-martial jurisdiction becomes an accuser i11 fact, he renders 
himself ineligible to exercise whatever powers he may have had to convene a 
specia.1 or general court-martial for the trial of the case. See Articles 22(b) and 
23 (b). Accordingly, when he has only ail official interest in the case (5a(4) ), 
he ordinarily will transmit the available information about the case to  an of- 
ficer of his command "for preliminary inquiry and report, including, if appro- 
priate in the interest of justice and discipline, the preferring of any charges 
which appear to you to  be sustained by the expected evidence." 

Unless otherwise directed, the officer to whom such a case is transmitted 
will make a preliminary inquiry similar to that described in 32b. I f  the officer 
making the inquiry forwards his report without preferring charges, the officer 
exercising summary court-martial jurisdiction will take the action oublined in 
32, as appropriate. If  the officer making the inquiry prefers charges, the officer 
exercising summary court-martial jurisdiction will dispose of them in accord- 
adce with the rules prwcribed in the remaining subparagraphs of this 
paragraph (33). 

b. Date of  receipt. Immediately upon the receipt of sworn charges, the 
officer exercising summary court-martial jurisdiction over the command will 
cause the hour and date of receipt to be entered in the space provided on page 
3 of the charge sheet. This date is important as i t  fixes the end of the period of 
time which is to be considered in determining whether the prosecution of the 
accused is barred by the statute of limitations. See Article 43 (b) and (c) . 

c. Informing accused of charges. I f ,  when charges are received by the 
officer exercising summary court-martial jurisdiction, it appears that the 
accused has not been advised of the charges against him, the action prescribed 
in 32f (1) will be taken promptly. 
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d. Alterations. The officer exercising summary court-martial jurisdiction 
will make a preliminary examination of the charges and the allied papers to 
determine whether the specifiations are laid under the proper punitive articles, 
are formally correct, and are supported by the expected evidence. Charges 
forwarded or referred for trial and the accompanying papers sl~ould be free 
from defect of form and substance, but delays incid'ent t o  the return of papers 
to the accuser for correction of defects which are not su'bstantial will be avoided. 
Obvious errors may be corrected and the charges may be redrafted over the 
accuser's signature, provided the redraft does not include any person, offense, 
or matter not fairly included in the charges as preferred. Corrections and 
redrafts should be initialed by the officer making them. If  a change involves the 
inclusjon of any person, offense, or matter not fairly included in the charges 
as preferred, new charges, consolidating all offenses whicll are to be charged, 
should be signed and sworn to by an  accuser. See Article 34(b). 

e. Investigations. When the ofTeases are so serious that it may be appro- 
priate to forward them with a recommendation for trial by general court- 
mtrtial, he will appoint a commissioned officer to investigate the charges in 
accordance with 34 and Article 32, subject to the following exceptions: 

( 1 )  E f e c t  04 investigation of subject snatteq9 before charges preferred. 
I f  an investigation of the subject matter of an offense was conducted before the 
accused was charged with the offense, for example, by a court of inquiry, and if 
the accused waspresent at the investigation and was afforded the rights set forth 
in Article 32(b), no further investigation of that charge is necessary unless i t  
is demanded by the accused after he is informed of the charge. A demand for 
further investigation in such a case entitles the accused to recall witnesses for 
further cross-examination and to offer any new evidence in his own behalf. See 
Article 32 (c) . 

( 2 )  Effect of changing charges r x f t e~  investigation i s  made. I f  the charges 
were investigated pursuant to 34 and Article 32 (b) before reaching the officer 
exercising summary court-martial jurisdiction, he need not direct another in- 
vestigation unless there is  reason to believe that a further investigation would 
aid in the administra,tion of military justice. I n  any event, supplementary in- 
vestigations by the same or a different investigating officer may be directed. 
I f ,  a t  any time after an investigation under Article 32(b) has been conducted, 
the charges are changed to allege a more serious or essentially different offense, 
a new investigation should be directed to give the accused an opportunity to 
exercise the privileges afforded him by 34 and Article 32(b) with respect to 
the new or different matters alleged. I n  this connection, see 33d. 

f. Dismissal of charges. He has the same authority as the commander 
exercising immediate jurisdiction over the accused under Article 15 with 
respect to dismisal of all or part of the charges. I n  this connection, see 32d. 

If  the officer exercising summary court-martial jurisdiction finds that trial 
01 a particular case would be warranted except for the fact that i t  would 
probably be detrimental to the prosecution of a war or inimical to the national 
security, he will, without dismissing any charges that may have been preferred, 
forward the case to the officer exercising general court-martial jurisdiction 
over the command. Any officer exercising general court-martial jurisdiction 
who m i v e s  the charges in such a case is authorized to determine whether trial 
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of the accused is warrantad under the circumstances and, if so, whether the 
security considerations involved are paramount to trial. As appropriate under 
the circumstances, such a commander may dismiss the cllarges, authorize tlieir 
trial, or forward them to  the Secretary concerned. I n  this connection, see 
Article 43 ( e ). 

g. Nonjudicial punishment. He has the same authority as the commander 
rxercising immediate jurisdiction over the accused under Article 15 with re- 
spect to the imposition of nonjudicial punishment. See 32e, 129, and 131. He 
]nay impose this punisl~ment himself or he may return the case to the imnle- 
cliate coinmander of the accused for appropriate a~t ion.  In  tlie case of war-
rant officers and commissioned officers, lie may, unless his disciplinary authority 
I~as been limited o r  \~ithheld (128), impose nonjuclicial punishment. I f  his 
authority has been limited or withheld. or if he believes a greater punishinent 
is appropriate iii the interest of justice and discipliae, he should forward tlie 
charges and allied papers or, if charges have not been preferred, the report of 
preliminary inquiry to the officer exercising general court-martial jurisdiction 
or the general or flag officer in commancl. See 1316 (1) ( 6 )  and Article 15(b) 

(1) (B). 
h. Disposition of the charges by trial. If  he determines that some punish- 

ment should be adjudged against the accused but that pulliehment under 
Article 15 is iiot appropriate or has in a proper case been refused by the lac-
cused, he must decide to \I-hich kind of court-martial the case should be refer- 
recl. Subject to jurisdictional limitations and a t  the discretion of the conven- 
ing authority, charges against an accusecl. i-Itriecl a t  all, ordinarily sliould be 
tried at a single trial by the 1011-est court that has the power to  adjudge an 
appropriate and adequate punishment. See 266, if both major and minor of- 
fenses are involvecl. The fact that, up011 conr~iction of a particular offense, 
the Ta.ble of 31aximuin Punishments (1270) may authorize a punishment in 
excess of that which can be acljudged by a sumlnczry or special court-martial 
does iiot in itself preclude reference of such an offense to a summary or special 
court-martial for trial. I n  this connection, see 15a and 16a as to the authority 
to cause a capital case to be tried by an inferior con1-t-martial. He should take 

' 

into consideration the character and prior service of the accused in deciding 
.upon his action or recommendation. If  he determines that the offense is so 
sel-ious that the accused, if convicted, should be separated from the service by 
a punitive discharge, he must decide to which court the  case should be referred 
in order that the appropriate kind of d i sc l~arg~l i shonorab le  or bad-con- 
duct-may be adjudged. I n  this connection, see 76a (3) and(4). Ordinarily, IL 
specification as to which tlie statute of lin~itat~ions (Art. 43) apparently may be 
snccessfully pleaded should not be referred for trial. See686. 

i. Forwarding charges. When trial by a special or general court-martial 
is deemed appropriate and he is not empowered to colavene such a court for the 
trial of the case (5a, b ) , he will forward the charges and necessary allied papers, 
in accordance with regulations of the Secretary concerned, to an officer exer- 
cising the appropriate kind of court-martial jurisdiction. If, however, the for- 
warding officer is an accuser (5a(4)) ,  the court must be convened by a compe- 
tent authority s~lperior in rank or command. The charges will be forwarded by 
indorsement or letter of transmit~tal, signed by the forwarding officer, and will 
contain his recommendation as to their disposition. I f  the charges are forwarded 
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with a reco~nmendation for trial by general court-martial, the forwarding of- 
ficer should observe the following rules : 

(1) He  will inclose a copy of the report of investigation made under 34 
and Article 32 or will explain why such an investigation was not made 
before forwarding the charges. 

(2) I f  an investigation under 34 and Article 32 was made, he will cause 
a copy of the substance of the testimony taken on both sides during the 
investigation to be furnished to the accused and will report that fact in 
his indorsement or letter of transmittal. 

(3) He will note in the indorsement or letter of transmittal whether 
any material witnesses may not be available at the time of the trial and 
the aetion that has been initiated to have these witnesses or their depositions 
available a t  the trial. See chapter X X I I I  and Article 49. 

j. Reference for trial. ( 1 )  Maflner of reference. Charges are ordinarily 
referred to a court-mantial for trial by means of the indorsement on the charge 
sheet. Although the indorsement is usually completed on all copies of the chargo 
sheet, only the original need be signed. The indorsement may include any 
proper instructions; for instance, a direction that the charges be tried with 
certain other charges against the accused (246), or in a common trial with 
other persons (331), or that a capital case be treated as not capital (15a(3) ) . 
I f  for any proper reason i t  is desired to refer charges to a court different than 
that to which they were originally referred, the new reference is customarily 
accomplished by means of a new indorsement affixed to the charge sheet. I n  
such a case, the original indorsement is lined out and initialed. 

(2) Xpecial court-martial. The officer exercising summary court-martial 
jurisdiction (5c; Art. 24) is often also empowered to convme special courts- 
martial (56;Art. 23). I f  he is so empowered and determines that trial by special 
court-martial is appropriate, he should complete the indorsement in the pre- 
scribed manner and transmit the charges and allied papers t o  the trial counsel 
of the court. 

(3)  Xummary court-martial. I f  he determines that trial by summary 
court-martial is appropriate, he should complete the indorsement in the pre- 
scribed manner and transmit the charges to the summary court-martial. If  
the only officer present with a conmand decides to try the charges as summary 
court-martial, no indorsement is required. 

k. Reporters in trials by special courts-martial. When the convening 
authority is authorized to direct that .a reporter not be detailed or employed for 
trials by special courts-martial, he may, in an appropriate case, include in the 
indorsement referring the charges for trial the direction, "Reporter not au- 
thorized." I n  this connection, see 7. 

1. Common trial. I f  two or more persons are charged with the commission 
of an offense or offenses which, although not jointly committed (26d), were 
committed at the same time and place and are provable by the same evidence, 
the convening authority may in his discretion direct a common trial for these 
offenses only. Offenses charged against different accused which are not closely 
related should not be tried in a common trial, notmitl~standing the fact that 
some other offenses with which each accused is charged may be closely related. 
See 69d (Motion to sever). 
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m. Suspected insanity. If  he suspects that an accused lacks mental 
capacity or that he Iyas not mentally responsible at the time of the offense 
charged, he should initiate an inquiry into the mental condition of the accused 
as provided in 121. 

34. INVESTIGATION OF CHARGES. a. Introductory statement. No 
charge may be referred to a general court-martial for trial until a thorough 
and impartial investigation thereof has been made (Art. 32). 

The officer appointed to make such an investigation should be a mature 
officer, preferably an officer of the grade of major or lieutenant commander or 
higher, or one with legal training and experience. Neither the accuser nor any 
officer who is expected to become the law officer or a member of the prosecution 
or defense upon possible t r i d  of the case mill be designated as investigating 
officer. 

I n  conducting the investigation, the investigating officer will comply with 
Articles 31 and 32. The purpose of the investigation required by Article 
32 is to inquire into the truth of the matters set forth in t.he charges, the form of 
the charges, and to secure information upon which to cleterrnine what disposi- 
tion should be made of the case. It is not the function of the investigating of- 
ficer to perfect a case against the accused, but to ascertain and impartially 
weigh all available facts in arriving at his conclusions. He  is required to conduct 
a thorough and impartial  investigation and is not limited to the examination 
of witnesses and documentary evidence listed on the charge sheet or mentioned 
in the papers accompanying the charges. He  should extend his investigation 
as far  as may be necessary to make it thorough. The investigation shoulcl be 
dignified and military, as brief as is consistent with thorougl~i~ess and fairness, 
and limited to the issues raised by the charges and to the proper disposition of 
the case. Any failure to comply substantially with the requirements of Article 
32 which results in prejudice to the substantial rights of the accused at the 
trial-such as a denial of a reasonable opportunity to secure material witnesses 
for use at the trial or of an opportunity to prepare his defense-may require a 
delay in disposition of the case or disapproval of the proceedings. See 696 and 
870. Similarly, a failure to comply with the provisions of Article 31 may result 
in a miscarriage of justice. Recommei~dations of an investigating officer are 
advisory only. 

The remainder of this paragraph (34) is intended primarily to indicate 
a proper procedure in the usual cases. Variations to meet the circumstances of 
other cases or exceptional or local conditions, or for any other good reason, are 
not only permissible but should be adopted, provided the spirit and purpose of 
the statutory requirements referred to above are observed and carried out. 

b. Advising the accused. At the outset of the investigation the accused 
will be informed of the following: The offense charged against him; the name 
of the accuser and of the witnesses against him as far  as then known by the in- 
vestigating officer; the fact that charges are about to  be, investigated; his right 
to have counsel certified under Article 27 (b) represent him at  the investigation 
if he so desires, including the several alternatives available to him as set forth 
in 346; his right to cross-examine witnesses against him if they are available 
and to present anything he may desire in own behalf, either in defense, ex- 
tenuation, or mitigation; his right to have the investigating officer examine 
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available ~vitiiesses requested by him; his right to  make a. statement in any 
form ;and his rights under Article 31 (b). 

c. Counsel. If  the accused requests that lie be represented by counsel, the 
investigating officer will proinptly report the request to the officer who referred 
the cllarges for investigation. The latter will take the follo\ving action: 

(1)  I f  the accused desires civilian counsel provided by him, he will give 
the accused a reasonable opportunity to obtain the civilian counsel without 
unduly delaying the investigation, but that counsel will not be provided 
a t  government expense ;or 

(2) If  the accused desires military counsel of his own selection and that 
counsel is reasonably available within the command, he will provide that 
military counsel. I f  the counsel is not under the command of tlie officer 
who referred the charges for investigation, that officer will take prompt 
action to ascertain the availability of the requested counsel and, if available, 
to obtain his services without unduly delaying the i1ivestiga;tion; or 

(3)  I f  counsel is not provided as indicated in (1) or (2) above and 
if the officer who ordered the investigation is the officer exercising general 
court-martial jurisdiction over the command, he will detail counsel certified 
under Article 27 (b) to represent the accused as counsel a t  the investigation; 
otherwise he will forward the request of the accused directly and expedi- 
tiously to the officer exercising general court-martial jurisdiction over the 
command, who will promptly designate and provide certified counsel. 
The principles stated in 42b and, except as indicated above, in 48 apply 

equally to the counsel at the investigation. Whenever counsel is requested by the 
accused, the investigation will be conducted in the presence of tlie counsel unless 
the accused expressly excuses him. 

I f  practicable, charges must be forwarded to the officer exercising general 
court-martial jurisdiction within eight days after an accused is ordered into 
arrest or confinement (Art. 33).  The investigation should be conducted 
promptly, while the events are fresh in the minds of witnesses. A11 investiga- 
tion will not be delayed if the accused is unable to obtain civilian counsel 
provided by him within a reasonable time after having been given an 
opportunity to obtain that counsel. 

I f  tlie accused is represented by counsel, the government may be represented 
a t  the investigation by counsel with equivalent qualifications designated by the 
officer who directed the investigation, at the discretion of the latter. 

d. Witnesses. All available witnesses, including those reqnestecl by the 
accused, who appear to be reasonably necessary for a thorougl~ and impartial 
investigation will be called and examined in the presence of the accused, and if 
counsel has been requested, in the presence of the accused and his counsel. 
Ordinarily, application for the attendance of any witness subject to military 
law will be made to the immediate commanding officer of the witness, who will 
determine the availability of the witness. There is no provision for paying 
compensation to any witness who gives evidence at the pretrial investigation. 
There is no provision for compelling the attendance of witnesses not subject to 
military jurisdiction. 

VITitiiesses ~vlio give evidence during the investigation must be examined 
on oath or affirmation and, unless procurement of their signatures will cause 
undue delay in the completion of the investigzztion, they should sign and swear , 
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to the truth of the substance of their statements after they have been reduced 
to writing. If  the accused elects l~o make a statement, he shall have the option 
of making i t  under oath or affirmation or of making an unsmorn statement and 

,. he should be afforded the opportunity of signing and swearing to the truth of 
tho substance of his statement after i t  has been reduced to writing. See 114j for 
forlns of oaths. If  i6 appears that material witnesses on behalf of the accused 
or the prosecutioil may not be available at the time of trial, the investigating 
officer sliould initiate action with a view toward obtaining necessary depositions. 
See 30f, 117, and Article 49. 

When the investigating officer makes kno~vn to the accused the substance 
of the testiinony expectred isom a witness as ascertainecl from a written state- 
ment of the witness, inter vie^\^ with the witness, or other similar means, and the 
accused states that he does not desire to cross-examine the witness, the witness 
need iiot be called even if available. When a witness requested by the accused is 
available, the witness need not be called if the accused withdraws his request 
upon being informed that the testimony expected by the accused from the 
~vitness will be regarded as having been actually taken. 

To the extent required by fairness to the Government and the accused, 
documentary evidence and statements of witnesses ~vho are not available will 
be s h o ~ ~ i l ,  or the substance thereof \\-ill be inade Inlown, to the accused and, if 
couiisel has been requested, to his counsel. Upon objectioii by the accused or his 
counsel, statements of unavailable ~vitiiesses which are not under oath or affirma- 
tion will not be considered by the investigating officer. 

e. Formal report. Wllenerer i t  nppears that the case may be disposed of 
by reference to a general court-martial for trial, a formd report of investiga- 
tion will be made to the officer \vho directed it. I n  this connection, see 34f. Such 
a report ordinarily will be made in triplicate, but one additional copy mill be 
made for each accused in excess of one. Althongli previously prepared forms 
may be used, special care s h o ~ ~ l d  be exercised to insnre that the use of these 
forms does not result in perfunctory or inaccuratre certifications of compliance 
with the requirements of this paragraph (34). Unless otherwise indicated by 
him, the submission of his report by an investigating officer will be regarded 
as a statement that to the best of his knowledge and belief the investigation of 
the matters set forth in the charges was made in substantial conformance wit11 
all requirements, the matters set forth in the charges as to which he recommends 
trial are true, and the charges are in proper form. 

A formal report by indorse~nentor letter will include or carry as inclosures 
or by reference to other papers returned or submitted by him with the report : 

(1) A statement of the name, organization, or adclress of counsel and 
illformation as to the presence or absence of counsel throughout the pro- 
ceedings in all cases in ~vhicll counsel has been requested by the accused. 

(2) A statement of the substance of the testimoiiy taken on both sides, 
iilcluding any stipulated testimony, for example, ~vheii an accused ~vith- 
dran-s a request for a ~vitness upon being told that the testimony expected 
\~olild be regarded as taken. One additional copy of the statement of the 
substance of the testimony taken mill be preparecl for each accusecl to enable 
the officer exercising summary court-martial jurisdictioli to furnisli each 
accused with a copy if the charges are forn~arded to the officer exercising 
general court-martial jurisdiction. See 333(2) and Article 32(b). 
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(3) Any other statements, documents, or matters considered by him in 
reaching his conclusions or making his recommendations, or  recitals of 
the substalince or nature of these items. 

(4) A statement of any reasonable ground for the belief that the accused 
is, or was a t  the time of an offense, mentally defective, deranged, or ab- 
normal. 

(5) A sta,tement as to whether essential witnesses will be available in 
the event of trial. If  essential witnesses mill not be available, the reasons 
for nonavailability will be stated. 

(6) The recommendation of the investigating officer as to what dispo. 
sition should be made of the case. 

f .  Informal report. Urlless competent superior authority has directed 
otherwise, if it does not appear that the case mill be disposed of by reference 
for trial by general court-martial, an informal report to the officer who directed 
the investigation will be made orally or by a brief memorandum, indorsement, 
notations on the charge sheet, or other suitable means. However made, the re- 
port need include in abbreviated form only the items required in 34e (1) , (2), 
(4), and (6) above, but the sources of any materid evidence for either side 
which were not shown in the papers received by the investigating officer should 
be reported. 

35. ACTION BY OFFICER EXERCISING GENERAL COURT-
MARTIAL JURISDICTION. a. General. The charges received by the officer 
exercising general court-martial jurisdiction ordinarily will have been investi- 
gated under the provisions of 34 and Article 32, and will have been examined 
and forwarded with an appropriate recommendation by an officer exercising 
summary court-martial jurisdiction. The charges and allied papers usually 
will be in triplicate, with one additional copy for each accused in excess of 
one. With respect to the disposition of charges received by him, he is em- 
powered, as the officer exercising general court-martial jurisdiction, to 
refer them for trial to a general court-martial convened by him, to  authorize 
the trial of certain capital offenses by inferior courts-martial, or, in lieu of 
trial, to impose any of the punishments authorized in Article 15 (b) (1) (B)  
upon commissioned officers and warrant officers of his command (See 131b (1) ) . 
I n  addition to these powers--of which only the power under Article 15 may 
be delegated (128~)-he may take any action on the charges which the imme- 
diate commander (32) or the officer exercising summary court-martial juris- 
diction (33) is authorized to take. He  may take this latter action himself or he 
may return the charges and allied papers to a proper subordillate commander 
for appropriate disposition. 

b. Reference to staff judge aduocate or legal officer. Before directing 
the trial of any charge by general court-martial, the coizveniiing authority shall 
refer it to his staff judge advocake or legal officer for consideration and advice. 
The convening authority may not refer a charge to a general court-martial for 
trial unless he has found that the cha,rge alleges an offense under the code and 
is warranted by evidence indicated in the report of investigation (Art. 34(a) ). 
I n  those cases in which the Secretary coacerned is tlle.convening authority, the 
appropriate Judge Advocate General shall act as the staff judge advocate or 
legal officer. I n  any case in which the proceedings have been terminated by , 
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declaration of a mistrial, the convening authority, before directing further 
trial by general court-inartial, will again refer t11e"charges to his staff judge 
advocate or legal officer for coilsicleratioil and aclvice. See 56e (3 ) .  

Subject to  the provisions of this paragraph ( 3 5 ) ,  re.ference to a staff juclge 
advocate or legal officer 117ill be lnacle ancl his aclvice subn~ittecl as pi.oridec1 in 
350. The convening authority shd l  at all times commui~icate directly and 
personally with his staff judge advocate or legal officer in matters relating to the 
administration of military justice. See Article 6 (b). No person who has acted 
as investigating officer, law officer, or member of the court, prosecution, or 
defense in any case may later act as staff judge advocate or legal officer in the 
same case. See Article 6 (c). 

c. Action of  the staff judge advocate or legal officer. The advice of the 
staff judge advocate or legal officer shall iilclucle a v-ritten and signed state- 
ment as to his findings with respect to whether there has been substantial 
compliance with the provisions of Article 32, whether e,ach specification alleges 
an offense under the code, and whether the allegation of each offense is war- 
ranted by evidence indicated in the report of investigr~tion. The advice, shoulcl 
include, as appropriate, a discussion of the circumstailces ancl available e17i- 
dence, significant mitigating ancl extenuating factors, and any prior recom- 
mendations for disposition of the case. I t  shall also include a signed 
recommendation of the action to be taken by the convening authority. The 
recommendation mill accompany the charges if they are referred for trial. 
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CONVENING OF COURTS-MARTIAL 

CONVENING ORDERS-CHANGES IN PERSONNEGCOMMAND RELATIONSHIP 
WITH COURT 

36. C O N V E N I N G  ORDERS.  a. General. See 4 to 6, inclusive, for various 
matters relating to the convening of courts-martin1 including the detail of a 
law officer, and the detail of trial counsel, defense counsel, and their assistants. 
It may be inferred that personnel detailed to court-martial. duty are on active 
duty with an armed force. See Article 25. 

b. Form and content. A court-martial is created by a convening order 
issued by the convening authority. The convening order designates the kind 
of court, the place and time it is to meet, lists the members of the court, and, 
when appropriate, the law officer and the members of the prosecution and 
defense. It should designate no more members than those who are expected 
to be present for the trial of cases referred to the court which i t  convenes. The 
qualifications of the law officer under Article 26 and of the members of the 
prosecution and defense under Article 27 are shown in the convening order. 
If  enlisted persons are detailed as members of the court, the unitcompany, 
squadron, ship's crew, or corresponding body-of which each is a member is 
shown (4a;Art. 25 (c) ) .The convening order may contain a provision for the 
withdrawal of unarraigned cases from other courts-martial and referral of those 
cases to the new court; it should contain no reference as to whether a reporter 
or interpreter is authorized. See appendix 4 for forms of convening orders. 

c. Selection of  personnel. ( 1 )  General. Courts-martial are ordinarily 
composed of personnel of the convening authority's command. With respect to 
utilizing personnel of other commands or other armed forces, see 4f and g. If 
his subordinate commands are separated geographically, the convening author- 
ity may convene a court for each locality, using personnel from the ares where 
the court is to sit. When a general court-martial is to be, or has been, con- 
vened to  sit a t  a post, camp, station, or subordinate command located a t  a 
distance from the officer exercising general court-martial jurisdiction, and the 
personnel of the court are selected from that post, camp, station, or subordinate 
command, the commander of the installation or subordinate command should 
transmit timely recommendations to the convening authority as to the avail- 
ability of members of his command, as affected by leave, reassignment, relief 
from active duty, or other matters, to act as personnel of any conrt to which 
they have been or may be detailed. 

(2) EnZhted mmbers. When charges against an enlisted person have 
been referred to  a general or special court-martial to  which enlisted members 
have not been detailed, and, before the convening of the court for trial, the 
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accused personally has requested in writing that enlisted persons serve on the 
court (61g, i; Art. 25 (c) ) , the convening authority shall : 

(a) Detail a sufficient number of eligible enlistecl persons to the court 
and, if appropriate, relieve a snfficient number of officers or I\-arrant officers 
from the court to the end that at least one-third of the inembers who ~\lill 
actually participate in the trial of the case will be enlisted persons; or 

(6) Withdraw the charges from the court to ~ ~ h i c h  they were orig- 
inally referred and refer them to a court 11-hich is conlposecl of the required 
percentage of eligible enlistecl persons; or 

(c) Advise the court before which the charges are pending to proceed 
with the trial in the absence of enlisted members if eligible elllisted persons 
cannot be obtained because of physical conditions or inilitary exigencies. 
TVIlen this action is taken, the coizveni~lg authority should transmit to the 
trial counsel, for inclusion in the recorcl of trial, a cletxilecl ~ ~ r i t t e i l  state-
ment of the reasons why enlistecl persons coulcl not be obtaiaecl for the 
trial of the case. This statement may be transmitted to the trial co~ulsel 
when the charges are referred to trial if the facts are known at that time. 

37. CHANGES IN PERSONNEL. a. General. Subject to the exceptions 
stated below (37b), i t  is within the discretion of the convening authority to 
make changes in the composition of courts-martial convenecl by him. For 
instance, he may detail new members to a court in lieu of, or in adclitioil to, 
the members of the original court; or he may detail a new lam officer, trial 
counsel, or defense counsel in lieu of the personnel designxtecl to perform those 
respective duties by the original conveiling order. When practicable, the con- 
vening authority should change the composition of courts-martid from time 
to time to provide the maximum opportunity for eligible personnel to gain 
experience in the administration of military justice. 

b. Exceptions. No member of a general or special court-martial may be 
absent or excused after the accused has been arraignecl except for physical 
disability or as a result of a challenge or by order of the convening authority 
for good cause (Art. 29(a) ). Good cause contemplates a critical situation snch 
as emergency leave or military exigencies, as distinguished from the normal 
conditions of military life. The determination of facts \vllicll constitute good 
cause for the excuse from attendance or the relief of a member after arraivn- b.
ment rests within the discretion of the convening authority. The recorcl of trial 
should detail the basis for absence or relief of any member and affirmatively . 

establish that the absence or relief falls within the provisions of Article 29 (a). 
The convening authority may not detail additional members to a general or 
special court-martial after the arraignment of an accused unless the court is 
reduced below a quorum or for other good cause. If practicable, he shoulcl 
excuse from future sessions of the court in a particular case any member who 
was absent when testimony on the merits was heard or other important pro- 
ceedings were had. 

See 41c for procedure when a member is absent because of physical 
disability. 

c. Manner in which effected. ( 1 )  Changes in composition. Changes in the 
composition of a court-martial, such as changes which involve the detail of 
new personnel to a court or the relief of a member, are usually acconlplishecl 
by the promulgation of formal written orders amending the original convening :, 
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order. I f  i t  is necessary to make a change by oral order, message, or signal, the 
oral order, message, or signal should be confirmed by written orders. For forms 
of amending orders, see appendix 4. Amendments of the original convening 
order should be kept to a minimum. To avoid making a number of separate 
changes by may of amendment, i t  is better practice to convene a new court. Any 
unarraigned case which is pending before the old court may be withdrawn 
from it  and referred to the new court. I n  convening a new court, the old court 
should not be dissolved, nor the order convening the old court rescinded or 
revoked, as it may be necessary to reassemble the old court for revision 
proceedings. 

(2) Exwing persolvnel. If the convening authority excuses a member or 
counsel from attendance a t  future sessions of a general or special court-martial 
in a particular case or series of cases, but does not desire to relieve him perma- 
nently as a member or counsel, he may do this by oral order, message, or signal 
and need not confirm the action by a written order. See 41c, 446 and c, and 
46b and c. 

38. COMMAND RELATIONSHIP WITH COURT. Convening authori- 
ties are expressly forbidden to censure, reprimand, or admonish a court con- 
vened by them or any member, law officer, or counsel thereof, with respect to 
the findings or sentence adjudged by the court, or with respect to any other 
exercise of its or his functions in the conduct of the proceedings. No person 
subject to the code may attempt to coerce or, by any unauthorized means, 
influence the action of a court-martial or any other military tribunal or any 

. 	 member thereof, in reaching the findings or sentence in any case (Art. 37). 
See also Article 98. 
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PERSONNEL OF COURTS-MARTIAL 

LAW OFFICER-PRESIDENT-MEMBERSCOUNSEL; GENERAL PROVISIONS-
SUSPENSION OF COUNSEL-TRIAL COUNSELASSISTANT TRIAL C O U N S E L  
DEFENSE COUNSEL-ASSISTANT DEFENSE COUNSEL-COUNSEL FOR THE 
ACCUSED-REPORTER-INTERPRETER-GUARDS, CLERKS, AND ORDERLIES 

39. LAW OFFICER.  a. Selection. See 4e for qualifications of the law 
05cer. 

b. Duties. ( 1 )  General. The law officer is responsible for the fair and 
orderly conduct of the proceeclings in accorclance with law i11 all cases which 
are referred to the court to which he is detailed. H e  may, after conferring wit11 
counsel (39c), make recommendatioils to the senior member of the court as to 
the time of assembly of the court for the trial of a case. During the trial, he 
rules upon all interlocutory questions except challenges (57), recesses or 
adjourns the court as appropriate, and instructs the court on questions of lam 
md procedure which may arise. His ruling upon any iilterlocutory question 
other than a motion for findings of not guilty or the question of the accused's 
sanity is final (57d).  He is not a member of the court and does not vQte with 
the members of the court upon a challenge or other interlocutory question 
properly referred to the court for decision, or upon the finclings or sentence. 
Before the court closes to  vote on the findings, he instructs it as provided in 73. 
After the court has finally voted on the findings, he may, at the request of the 
court, assist i t  in putting the findings in proper form (74f; Art. 39). Before 
the court closes to vote upon a sentence, he must instruct i t  as to the inaximuin 
authorized sentence which it may impose. 

(2) Interference in conduct of trial. The law officer may properly inter- 
vene in a trial of a case to prevent unnecessary waste of time or to clear up some 
obscurity. However, ha should bear in mind that his undue interference or par- 
ticipation in the examination of witnesses, or a severe attitude on his part to- 
ward witnesses, may tend to prevent the proper presentation of the case or 
hinder the ~cer ta inment  of the truth. 

Consultation between the law officer and counsel in court is often nec- 
essary, but the law officer should avoid controversies which are apt to obscure 
the issues before the court. In addressing co,wlsel, the accused, witnesses, or the 
court, he should avoid a controversial manner or tone. He  shonld avoid interrup- 
tions of counsel in their arguments except to  clarify his mind as to their posi- 
tions, and he should not be tempted to the unnecessary display of learning or a 
premature jud,gnent. 

c. Record. All proceedings involviilg rulings or instructioizs made or given 
by the law officer during the course of a trial shall be made a part of the record. 
All instructions, except those given by the law officer to the court in closed ses- 
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sion to assist it in putting its findings in proper order, shall be made in open ses-
sion in the presence of the accused alld the counsel for the prosecution and de-
fense. All rulings mado by the law officershall be made in open session, in the 
presence of the accused and the counsel for the prosecution ,zld defense, but 
rulings which in the discretion of the law officer should not be brought to the 
attention of the members (57g (2) )need not be made in their presence. See Arti-
cle 39. A conference between the law officer and counsel for either side, or the 
senior member of the court, held outside of court for the purpose of discussing 
the time of the commencement or continuation of the trial, need not be made 
a part of the record. See 58b as to postponement of assembly of tlie court for a 
trial. See also 579 (2) for rules governing proceedings had outside the presence 
of members of a general court-martial wit11 respect to preliminary evidence, 
offers of proof, and arguments as to  the admissibility of offered evidence, and 
7 3 d  for rules governing the preparation of instructioi~sby the law officer. 

d. Absence of law officer.The law officer must be present at all times 
during the trial of a case except when the court is closed to deliberate or vote 
(Art. 39) .  When the law officer is absent from any open session of the court dur-
ing the trial of a case, the court will adjourn until either the lam officer is present 
or a new lam officer is regularly detailed and is present. I11 z ~ ~ p r o l ~ r i a t ecases, 
the court will report the absence of the law officer to the collvellillg authority. 
I f ,  before trial, i t  appears to a lam officerthat he shonld not sit on the court, 
either a t  all or in a particular cme, for reasons enumerated in 62f or for other 
reasons, he will bring the matter to the attention of the couvening authority. 

e. New law officer.The law officer may not be changed during the progress 
of a trial except for good cause. As in 37b, good cause conteinplates a critical 
situation such as emergency leave or military exigencies, as distinguished from 
the normal conditions of military life. The record of trial should show the facts 
which constitute good cause. I f  a new law officer is detailed to the court in 
the courso of a trial and is sworn, an opportunity to challenge him for cause 
having been given, the trial may proceed after the substance of all proceedings 
have been made known to him and the recorded evidence previously introduced 
has been read to  him in the presence of the accused and counsel. However, see 
Bob, for the procedure to be followed when a new law officer is present at 
revision proceedings. 

f.  Authentication o f  record. The law officer who was present at the con-
clusion of the proceedings in a case will authenticate the record of trial. See 82f 
in this connection. 

40. PRESIDENT.  a. General. The senior in rank among the members 
detailed to a general or special court-martial is the president ;however, the senior 
member present at a trial, whether or not he is the senior member detailed to 
the court, is president of the court for the trial of that case. See 406. 

b. Duties. ( 1 )  General court-martial. The president of a general court-
martial has the duties, powers, and privileges of members in general. He has 
the following additional powers and duties : 

(a) After consultation with the trial couiisel and, wllen appropriate, 
the law officer, he sets the time and place of trial and prescribes the uniform 
to be worn. 

(6) As the presiding officer of the court, he takes appropriate action 
to preserve order in the open sessions of the court in order that the pro-
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ceedings may be conducted in a dignified, military manner, but, except for 
his right as a member to object to certain rulings of the l a x  officer (57d, 
118), he shall not interfere with those rulings of the law officer \vhich affect 
the legality of the proceedings. 

( c )  He administers oaths to co~ulsel. 
jd) He presides over closed sessions of the court and speaks for the 

court in annouilciilg the fincliiigs and sentence and the result of any vote 
upon a challenge or other interlocutory question properly presented to the 
court for decision. 

(e) He  speaks for the rneinbers of the court in conferring ~x~ith, or i11 
requesting instructions from, the law officer npon any question of law or 
procedure. 

( 2 )  Special court-martial. The president of a special court-martial is 
responsible for the fair and orderly conduct of the proceedings in accordance 
with law in all cases referred to the court. I n  addition to performing the 
duties prescribed for the president of a general court-martial, he rules upon all 
interlocutory questions except challenges, recesses or adjourns the court as 
appropriate and, before the court closes to  vote on the findings, instructs tha 
court as to the elements of each offense charged, the presumption of innocence, 
reasonable doubt, and burden of proof (73a, 6). His rulings upon iilterlocutory 
questions Inay be objected to by any other member of the court. But see 57d. 
Before the court closes to vote on the sentence, he iastrncts it as to the inaxiinum 
punishment which can be imposed by that court-xiartial in that trial (76b(1) 
and 81d).He will not inform the court of any punishment in excess thereof 
which could be imposeci by a different court or, in case of a rehearing or n. new 
or other trial, which could have been imposed had the prior proceeclings not 
taken place. See Article 63 (b). With respect to the conduct of trials, he will be 
guided by the principles outlined in 396 (2) .  

c. Authentication of record. The senior inember of the court ivho was 
present a t  the conclusion of the proceedings in a case will authenticate the 
record of trial as president. See82fin this connection. 

41. M E M B E R S .  a. Selection. See 4a to d, inclusive, for qualifications of 
members of courts-martial. 

6.Duties. Members of courts-martial hear the evidence, determine the guilt 
or innocence of tho accused and, if the accused is found guilty, adjudge a proper 
sentence. Each member has an equal voice and vote ~v i th  other ineinbers in 
deliberating upon and deciding all questions submitted to a vote or ballot, the 
senior member having no greater rights in these matters than any other mem- 
ber. I n  this coi~nection, sea 57f, 62h(3), 7 4 4  and 766 (2). Members will be dig- 
nified and attentive. Members should not fraternize with the law officer, 
witnesses, or trial personnel during the course of the trial and should avoid any 
conduct which may create any appearance of prejudice to the accused. Mem- 
bers should not discuss the case with nonmembers or with other members, until 
it is submitted to them for final decision. Although a court has 110 power to 
punish its members, improper conduct by a member, such as a refusal or f a1 '1 ure 
to vote or properly to discharge any other duty under his oath or othervise, may 
be a military offense. 

C. Absence of  members. No member of a general or special court-martial 
may be absent from the court during the trial of a case except for physical 
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disabiiity, as a result of a challenge, or by order of Lllc convening authority. I f ,  
before the assembly of the court for the trial of a case, i t  appears to a member 
that he should not sit on the court, either a t  all or in a particular case, for 
reasons enumerated in 62f or for any other reason except physical disability, he 
will take appropriate steps to bring the matter to the attention of the conven- 
ing authority. 

I f  he is able to do so, a member of a general or special court-martial who 
is, or has reason to believe *hat he mill be, absent from a session of the court 
because of physical disability will so inform the trial counsel. The latter will 
make an informal inquiry to verify the cause of the absence and, if it occurs 
after tile arraignment of the accused, mill report his findings to the court 
41d (4). 

d Effect of  absence. (1) General. When less than a quorum, that is, the 
rninimum number of members required by Article 16, is present, the court may 
not proceed with a trial. Less than a quorum may adjourn until a prescribed 
time. When a quorum is present and one member is challenged, the remaining 
members may pass on the chstllenge. 

(2) Enlisted members. When, pursuant to Article 25(c), an enlisted 
person requests participation of enlisted members in his trid by general or 
special court-martial, the court may not proceed with his trial unless one-third 
of the members actually sitting on the court throughout his trial are enlisted 
members or the convening authority has directed that the trial be held without 
enlisted members. See 46 and 366 (2). 

(3) Before arraignmefit. The unauthorized absence of a member of a 
general or special court-martial from a session of the court may be a military 
offense, but his absence before the arraignment of the accused will not prevent 
the court from proceeding with the trial if a quorum is present. However, the 
trial counsel will report any unauthorized absence of a member to the con- 
~ e n i n g  authority. 

(4) After arraignment. If a member who was present at  the arraignment 
of the accused is absent from a future session of the court in the same case, the 
court may proceed only if a quorum remains and the absence is the result of a 
challenge, physical disability, or the order of the convening authority for good 
cause. As to the latter, see 376. In determining whether a member is absent 
because of physical disability, the law officer or special court-martial may 
accept the statement of the trial counsel as to the results of his informal inquiry , 

into the cause of absence (416) or may require the trial counsel to procure and 
present other evidence, such as a certificate from a physician or a proper official 
as to the illness of the absent member. To determine whether a member is 
absent by order of the convening authority, the law officer or special court- 
martial may accept the statement of the trial counsel that he has been advised 
by oral order, message, or signal that the member has been excused by the 
convening authority from further attendance in the case. The trial counsel 
should include in his statement the reason for the excusal (376). 

e. New member of general court-martial. When a member who was 
previously absent from, or who has been newly detailed to, a general court- 
martial bas been sworn, an opportunity to challenge him having been given, the 
trial may proceed after the recorded evidence previously introduced in open 
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session has been read to him in the presence of the law officer, the accused, coun- 
sel, and the other members of the court. See Article 29 (b) . 

f .  New member of  special court-martial. When a member 1~11o 11-as 
previously absent from, or who has been newly detailed to, a special court- 
martial has been sworn, an opportunity to challei~ge him having been given, 
the trial shall proceed as if no evidence had previously been introduced, unless 
a verbatim record of the evidence previously introclucecl or a stipulation thereof 
is read to the court in the presence of the accused and counsel. See Article 29 (c). 

42. COUNSEL; GENERAL PROVISIONS. a. Definition o f  terms. The 
term "counsel" as used in this mailual includes, unless otherwise indicated by 
the context, the detailed trial counsel and defense counsel of a general or 
special court-martial and their assistants, if any, and any individual counsel, 
civilian or military. Whenever the term "trial counsel" is mentionecl, it  refers 
to the detailed trial counsel of a general or special court-martial, including, 
unless otherwise indicated by the context, any assistant trial connsel. When- 
ever the terms "defense counsel" or "coui~sel for the accused" are used, they 
include, unless otherwise indicated by the context, the detailed defense counsel, 
any detailed assistant 'defense counsel, and any individual counsel. The term 
"individual counsel'' refers to military counsel selected by the accused and to 
civilian counsel provided by him. 

b. General rules of conduct. I n  performing their duties before courts- 
martial, counsel should maintain a courteous and respectful attitude toward the 
law officer, the members of the court, and opposing counsel, and should treat 
adverse witnesses and the accused with fairness and due consideration. Personal 
colloquies between counsel which cause delay or promote unseemly wrangling 
should be carefully avoided. The conduct of counsel before the court anld with 
each other should be characterized by candor and fairness. Counsel should not 
knowingly misquote the contents of a paper, the testimony of a mitness, the 
language or argument of opposing counsel, or the language of a decision or a 
textbook; nor, with knowledge of its invalidity, should counsel cite as authority 
a decision that has been reversed or an official directive that has been changed 
or rescinded. As publication in the public press, or on the radio or television, of 
the circumstances of a penlding case may interfere with a fair trial and other- 
wise prejudice the ,due administration of justice, counsel should refrain from 
discussing any such circumstances with representatives of the press, radio, or 
television unless authorized by the convening authority or other competent 
superior authority. 

c. Interviewing witnesses. Counsel may properly interview any witness 
or prospective witness for the opposing side in any case without the consent of 
opposing counsel or the accused. See 44k as to relations between the prosecution 
and the accused. I n  interviewing a witness, counsel should scrupulously avoid 
any suggestion calculated to induce the witness to suppress or deviate from the 
truth when appearing as a witness at the trial. See Article 31. 

43. SUSPENSION OF COUNSEL. Rules defining professional or per- 
sonal misconduct, or other reasonable grounds, which disqualify a person, either 
temporarily or indefinitely, from acting as counsel before courts-martial may be 
announced by the Judge Advocates General of the armed forces in appropriate 
regulations. These regulations shall provicle for notice and opportunity to be 
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heard and will also establish procedures to provide for tlie suspension of persons 
from acting as counsel before courts-martial. Appropriate action may be taken 
by a convening authority, in accordance with the regulations, to recommend 
suspension of the person affected from practice as counsel before courts-martial 
of the armed force concerned. Suspension will not be effected except by the 
Judge Advocate General of the armed force concerned. The Judge Advocate 
General concerned may, upon good cause sliomn, modify or revoke a prior order 
of suspension. 

When any person is suspended as counsel before courts-martial by the 
Judge Advocate General of any armed force, the Judge Advocate General tak- 
ing that action will notify the Judge Advocates General of the other armed 
forces aiid this suspension will be good cause for suspellsioli of the person from 
acting as counsel before courts-martial of the other arnied forces, without 
further hearing. Also, disbarment by the Court of Military Appeals will be good 
cause for suspension from acting as counsel before courts-martial without 
further hearing. 

44. TRIAL COUNSEL. a. Selection. Sw G for qualificatioi~s of t r i d  
counsel. 

b. Disqualification. When it aplxarsto the court or to the trial counsel 
that any member of the prosecution named in the convening order is for any 
reason, including misconduct, bias, prejudice, hostility, previous conilection 
with a particular case, or lack of legal qualifications, if required, disqualified or 
unable properly and promptly to perform his duties, a report of the facts mill 
be made at once to the convening authority and appropriate action talien to 
insure that the disqualified member shall not act for the prosecution. 

c. Absence. For a proper reason, for example, preparation of another case, 
the convening authority, tlie law officer, or the president of a special court- 
martial may excuse from attendance during a t r i d  or trials those personlie1 of 
the prosecution whose attendance will not be required. 

d. General duties. The trial counsel shall prosecde in tlie name of the 
United States, and shall, under tlie direction of the court, prepare the record of 
the proceedings (Art. 38(a) ) . When charges are referred to him for trial, it is 
his duty to bring them promptly to trial before tlie court indica,ted in the refer- 
ence for trial. In general, he may bring cases to trial in the order he deems 
expedient. He will be given ample opportunity to prepare properly the prose- 
cution of each case. 

e. Reports o f  result o f  trial. Upon final adjournmelit of the court in a 
case, the trial counsel will, in writing, notify the immediate commanding officer 
of the accused of the result, including aiiy findings reached aiid aiiy sentence 
imposed by the court. Unless otherwise directed by the convening authority, tlie 
trial counsel will furnish a copy of this report to tlie convening authority and, 
if the accused is in confinement, to the commanding officer to whose command 
the place of confinement is subject. Immediate action will be taken to release 
the accused if the trial results in an acquittal or in a sentence not involving 
confinement. See 21d and 22 in this respect. 

f .  Duties before trial. ( 1 )  Bxa?nination of file. He mill report to the 
convening authority any substantial irregularity in the order appointing the 
court or in the charges or accompailyiiig papers. If the membership of the court , 
to which tlie case is referred is reduced below a quorum for any reason or if the 
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trial counsel has good reason to anticipate such a reduction, he will report the 
facts through appropriate channels to the convening authority. See 36c(1) .  
Ordinarily, he will correct and initial slight errors or obvious mistalies in the 

, 	 charges, but will not without authority make any substantial change therein. 
See 33d and e(2). He will take proper action to assure that the data on the 
charge sheet and any evidence of previous convictions are complete and free 
from errors of substance or form. 

(2) Notification of personnez; witnesses. He will give timely oral or writ- 
ten notice to the members of the court and to all others coi~ceri~ecl, including 
any officer whose duty it is to see that the accused attends the court, of the date, 
hour, and exact place of any meeting of the court. He may include in this notice 
such other matter as the president may direct, such as a statement of the uniform 
to be worn. Before trial, he will notify and arrange to have present at the trial 
witnesses who are to testify in person, including witnesses desired by the clefease, 
and the reporter and interpreter if required. Before deciding that the presence 
of any particular witness is necessary, he should first consider whether the evi- 

. 	 dence which the witness is expected to give is material and necessary and 
whether a deposition will properly answer the purpose and is prncticable. See 
117 and Article 49. The trial counsel does not, however, have authority to 
determine whether witnesses requested by the defense will be required to attend. 
If he disagrees with the defense counsel as to whether the attendance of a 
witness is necessary, he will report the matter to the convening authority in the 
manner prescribed in 115a. 

( 3 )  Preparing for tm'aZ. Before the court assembles, he will obtain n suit- 
able room for the court, see that it is in order, procure requisite stationery, pre- 
pare a copy of the charges and specifications for each member of the court and 
the law officer, and take such ather action as will enable him to make a prompt, 
full, and systematic presentation of the case at  the trial. As to each offense 
charged, the burden is on the prosecution to prove beyond a, reasonnble doubt 
by competent evidence that the offense was committed, that the ,zccusecl com- 
mitted it, and that he had the requisite criminal intent at  the time, except to the 
extent that such a burden is relieved by a plea of guilty. FVhen the question of 
jurisdiction of the court over the accused is placed in issue, the prosecution also 
has the burden of proving that jurisdiction exists, without regard to the ac- 
cused's pleas. Whatever the defense may be, the burden of proof in each of 
these instances never changes. Proper preparation to meet this burden includes 
a consideration of the essential elements of the offense and of the pertinent rules 
of evidence, to the end that only competent evidence mill be introduced at t~he 
trial, and requires a determination of the order in mlxich the evidence will be in- 
troduced. I n  general, evidence should be presented in the sequence of events as 
nearly as practicable, and when several offenses are charged, especially if un- 
related, the evidence should be directed to the development of trheir proof in 
the order charged. I f  evidence is to be presented out of proper sequence to suit 
the convenience of witnesses or for other reasons, the trial co~ulsel may invite 
the attention of the court to bhe ant ic iphd devi a t'lon. 

(4) Legat research. I f  he finds hhat the provisions of this manual do not 
clearly sattle a question likely to arise at  the trial, he should endeavor to secure 
for use a t  the trial authorities to sustain his contentions, such 21s pertinent de- 
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cisiom of the courts or authoritative military precedents. To secure these author- 
ities, he may coinmunicate with the convening authority. 

(5) Reporting inadsisabil i ty of triul. If ,  while preparing a case, he 
discovers a matter wllich in his opinion makes it inadvisable to bring the ease 
to trial, he mill inform the convening authority at  once, provided i t  is reasonably 
apparent that the matter was not known to the convening authority when the 
charges mere referred for trial. For example, this action would be appropriate 
when the trial counsel discovers bhat there has not been a substantial compliance 
with Article 32, and i t  appears that the accused may be prejudiced thereby, or 
that the accused was or is insane, or that the only witness to an essential fact 
has disappeared or repudiates the substance of the testimony expected Prom him. 

g. Duties during trial. ( 1 )  GeneruL He executes all orders of the court. 
Under the direction of the court, lie keeps or superintends the keeping of the 
required record of proceedings. 

Although his primary duty is to prosecute, any act, such as the conscious 
suppression of evidence favorable to the defense, inconsistent with a genuine 
desire to have the whole truth revealed is prohibited. Wit11 a view to saving time 
and expense, he should join in appropriate stipulations as to  unimportant or 
uncontested matters. See 1546 (Stipulations). 

He should respectfully call the attention of the court to any apparent 
illegalities or irregularities in its actioii or in the proceedings. 

He will take care that any papers in his possession mhicli relate to a case 
referred to him for trial and which are not in evidence are not exposed to any 
risk of inadvertent examination by members of the court. He  will not blring 
to the ?ahtention of the court any intimation of the views of the collr.eniiing au- 
thority, or those of the staff judge advocate or legal officer, with respect to the 
guilt or innocence of the accused, an appropriate sentence, or eonceri~ii~g any 
other matter exclusively within the discretion of the court. See Article 37. 

Aside from opinions expressed in the proper discharge of his duty to prose- 
oute, for example, in his closing argument or in an arg-tunent on a motion or on 
the admissibility of evidence, he should not give the court his opinioil upon any 
point of law arising cluring the trial except in court mhen it is requested by the 
lam officer or the president of a special court-martial. It is improper for him to 
assert before the court his personal belief as to the guilt or innocence of the 
accused. When he addresses the court, he will rise. 

( 2 )  Presentation of the  case. The trial co~u1sel may make a11 opening 
statement-that is, a brief statement of the issues to be tried and what lie expects 
to prove-but he will avoid including or suggesting matters as to which no ad- 
missible evidence is available or intended to be offered. ~Ordinasily, such a state- 
ment is made immediately before the introduotion of evidenoe for thc prosecll- 
tion, but in exceptional cases the lam officer, or the presiclent of a special court- 
martial, in his discretion may permit like stateinents to be made at later stages 
of the proceedings. 

On behalf of the prosecution, he conducts the direct and exami-
nation of the witnesses for the prosecution and the cross and recross-exainina- 
tion of the witnesses for the defense. He will, unless the law officer, or the presi- 
dent of a special court-martial, otherwise directs, concluct the exainin a rt'ion 
for the court of any vitnesses called by the court. On behalf of the prosecution, 
he may cross-examine a witness called by the court if the ~vitness has not pre- 
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viously testified for the prosecution or defense (see 153b (1)) ,or if the witlless 
has so testified, as to any new matter elicited upon recall by the court (see 1496 
(3) ) -

See 72 as to ~lasing arguments. 

h. Relations with the accused and his counsel. Except to the extent that 
this manual may otherwise require, i t  is not his duty to assist or advise the 
defense. 

Immediately upon receipt of charges referred to him for trial, he will serve 
a copy of the charge sheet, as received and corrected by him, on the accused and 
will inform the defense counsel that the copy has been so served. Except as 
otherwise directed by the convening autliority (see, for example, 1516(1) and 
(3)), he will permit the defense to examine from time to time any paper ac- 
companying the charges, including the report of investigation and papers sent 
with the charges on a rehearing. He will also permit the defense to examine 
from time to time the order convening the court and all amending orders. 
Before trial, he should advise the defense of the probable witnesses to be 
called by the prosecution, and the fact that the defense has not been so advised 
with respect to a witness who appears at  the trial may be a ground for a 
continuance. 

His dealings with the defense should be through any counsel the accused 
may have. Thus, if he desires to know how the accused intends to plead or 
whether an enlisted accused desires enlisted members on the court, he will ask 
the regularly detailed defense counsel or other counsel, if any, of the accused. 
He will not attempt to induce a plea of guilty. 

The trial counsel will furnish every person tried by the court a copy of 
the record of the proceedings as soon as it is authenticated. In  this connection, 
see 82g (1)(Disposition-Delivery to accused). 

i. Duties after trial. See 82 and 83 for rules governing the preparation, 
authentication, and disposition of the record of trial. 

45. ASSISTANT TRIAL COUNSEL. a. General court-martial. Unless 
he is disqualified by reason of prior participation in the case (6a), any person 
named in the convening order as an assistant trial counsel of a general court- 
martial may, under the direction of the trial counsel or when he is qualified 
to be a trial counsel as required by Article 27(b), perform any duty imposed 
by law, regulation, or the custom of the service upon the trial counsel of the 
court. See Article 38 (d) .He will perform those duties in connection with trials 
which the trial counsel may designate. However, an assistant trial counsel 
who is not qualified to be a trial counsel as required by Article 27(b) may not 
perform any of the duties of the trial counsel before the court in a general court- 
martial case. Except when the contrary affirmatively appears, all duties per- 
formed outside of court by the assistant trial counsel of a general court-martial 
shall be deemed to have been performed under the direction of the trial couns~l. 

b. Special court-martial. Unless he is disqualified by reason of prior par- 
ticipation in the case, any person named in the order as an assistant trial counsel 
of a special court-martial may perform any duty of the trial counsel. See 
Article 38(d). He will perform those duties in connection with trials which 
the trial counsel may designate. 
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46. DEFENSE COUNSEL. a. Selection. See 6 for qualifications of de- 
fense counsel. 

b. Disqualification.A report of facts mill bc made at once to  the convening 
authority for his appropriate action when i t  appears to the court or to the 
defense counsel that any member of the defense named in ihe  convening order 
is for any reason, including unfitness, bias, prejudice, hostility toward the 
accused, lack of legal qualifications if required, or previous conllection with 
the same case, unable properly and promptly to perform his duties in any 
case. 

c. Absence. For a proper reason, for example, preparation of another case, 
the law officer, or the president of a special court-martial, shall, with the express 
consent of the accused, excuse from attendance during a trial those personnel 
of the defense whose attendance will not be required. See Article 38(b). 

d. General duties. When the defense is not in charge of individual counsel 
(42a), the duties of defense counsel are those outlined in 48. When the defense 
is in charge of individual counsel, civilian or military, the duties of defense 
counsel as associate counsel are those which the individual counsel may desig- 
nate. 

When charges are referred to a court for trial, the defense counsel will 
inform the accused immediately that he has been detailed to defend him at 
the trial, explain his general duties, and advise him of his right to select 
individual counsel, civilian or military, of his own choice pursuant to Article 
38(b).I f  the accused expresses a desire to be represented by individual counsel, 
the defense counsel will immediately report the fact to the convening authority, 
through the trial counsel, and take appropriate steps to secure and consult the 
requested counsel and, if the accused desires, act as associate counsel. Unless 
the accused otherwise desires, the defense counsel will undertake the immediate 
preparation of the defense without waiting for the detail or retention of any 
individual counsel. 

47. ASSISTANT DEFENSE COUNSEL. Unless he is disqualified by 
reason of prior participation in the case (6a;Art. 27 (a)),any person named 
in the order as an assistant defense counsel of a general or special court-martial 
may, when he is qualified to be the defense counsel as required by Article 27, 
perform any duty imposed by law, regulations, or custom of the service upon 
counsel for the accused. See Article 38 (e). Unless in charge of the defense, he 

' will perform those duties in connection with the trial that the counsel in charge 
of the defense may designate. However, an assistant defense counsel who is 
not qualified to be defense counsel as required by Article 27 may not perform 
any of the duties of the defense counsel before the court in a general or special 
court-martial case. Except when the contrary affirmatively appears, all duties 
performed outside of court by the assistant defense counsel shall be deemed to 
have been performed under the direction of the counsel in charge of the 
defense. 

48. COUNSEL FOR THE ACCUSED. a. Statutory right to counsel 
of his own choice. The accused has the right to be represented in his defense 
before a general or special court-martial by civilian counsel if provided by him, 
or by military counsel of his own selection if reasonably available, or by the 
defense counsel detailed under Article 27. Should the accused have counsel of 
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his own selection, the defense counsel and any assistant defense counsel who 
were detailed, shall, if the accused so desires, act as his associate counsel; 
otherwise they shall be excused by the president of the court (Art. 38 (b)). 
Civilian counsel will not be provided a t  tlie expense of the United States. 

Only a person qualified under Article 27(b) or otherwise qualified as a 
lawyer may act as individual counsel or represent an accused before a general 
court-martial. Even at his own insistence after full advice at1 accused may not be 
represented by a person who does not fall within one of these categories. A11 
accused may, if he desires, conduct his own defense \~i thont  assistance of 
counsel. I n  such a case, the law officer shall advise him of his riglit to be repre- 
sented by qualified counsel. I n  any case, whether represented by qualified counsel 
or by himself, an accused may have a nonlawyer present and seated at the counsel 
table and may consult with him, subject to 'the cliscretion of the law officer or the 
special cour't-martial. 

Military personnel on active duty or persons employecl by the armed 
forces shall not solicit or accept fees of any kind from an accused as reimburse- 
ment for acting ,as his counsel before n court-martial or before any of the 
appellate agencies concerned with the administration of justice under the cocle. 

b. Detail of individual military counsel. The application for the detail 
of a person requested by the accused as military counsel may be made by the 
accused or by anyone on his behalf, but i t  is usually forwarded by the defense 
counsel to the convening authority. The convening authority vill take the 
following action : 

(1) I f  the requested counsel is within his immecliate commancl and is 
reasonably available, he will make the detail and order any necessary 
travel. I f  he determines that the requested counsel is not reasonably avail- 
able, he will so advise the accused. 

(2) I f  the requested counsel is not a member of the coinmand of the 
convening authority, the convening authority will forward the request for 
a determination of availability to the commanding officer or head of the 
organization, activity, or agency with which the requested counsel is 
on duty. 
When a determination is made within a military department that requested 

counsel is not available, unless made a t  departmental level or by a commanciiag 
officer or supervisor immediately subordinate to the departmental level, that 
determination is subject to appeal to the requested counsel's next higher com- 
manding officer or level of supervision. Appeals may not be made ~vhich require 
action at departmental or higher level. The accused will be promptly notified 
of any decision on a request or an appeal. A pending appeal is orclinarily a 
proper ground for postponement or continuance of the trial. When a deter- 
mination has been made that requested military counsel is not reasonably 
available and the case is subsequently tried by a special or general court-martid, 
the application of the accused for that counsel and the actions of the coiir~eniiiag 
authority and, if applicable, of other authori'ties, together with the reasons for 
the determination, shall be made a matter of record and be included with the 
record of trial. 

A person who has acted as a member of the prosecution in tlie same case 
is not available for detail as individual counsel. See 6a and Article 27. A military 
person who has been made available 2.0 act as individual counsel v-ill, so far  
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as is practicable, be relieved of all other duties which may interfere with the 
proper preparation and-presentation of the accused's case. 

c. Duties in general. An officer or other military person acting as counsel 
for the accused before a general or special conrt-martial mill perform such 
duties as usually devolve upon the counsel for a defendant before a civilian 
court in a criminal case. He  will guard the interests of the accused by all honor- 
able and legitimate means known to the law. It is his duty to undertake the 
defense regardless of his personal opinion as to the guilt of the accused; to 
disclose to the accused any interest he may have in connection with the case, 
any ground of possible disqualification, and any other matter which might in- 
fluence the accused in the selection of connsel; to represent the accused with 
undivided fidelity; and not to divulge his secrets or confidence. It is improper 
for him to assert in argument his personal belief in the innocence of the accused 
or to tolerate any manner of fraud or chicane. 

When a defense counsel is designated to defend two or more coaccused 
in a joint or common trial, he should advise them of any conflicting interests 
in the conduct of their defense which would, in his opinion, warrant a request 
on the part of any of the accused for other counsel. 

d Securing witnesses. He should make timely request to the trial counsel 
to secure the attendance of defense witnesses, and with a view to saving time, 
labor, and expense, he shonld cooperate with the trial counsel in the preparation 
of deposimtions and in appropriate stipulations as to unimportant or uncontested 
matters. See 1546 (Stipulations). 

e. Request for enlisted members for the court. Before the trial, he will 
advise an accused enlisted person of his right to have enlisted persons as mem- 
bers of the court. See Article 25 (c). If the accused elects to exercise this right, 
the defense counsel mill prepare the written request required by Article 25 (c), 
have it signed by the accused, and forward it without delay, through the trial 
counsel, to the convening authority or to the court if trial is imminent. 

f. Consultation with the accused. He will explain to the accused the 
meaning and effect of a plea of guilty and his right to introduce evidence after 
such a plea (70; app. 8a) ;his right to testify or to remain silent (148e, 1496; 
app. 8a) ; his right, after findings are announced, to make an unsworn state- 
ment and to introduce evidence as to matters in extenuation and mitigation 
(75c; app. 8a) ; and his right to assert any proper defense or objection, such as 

.
the statute of limitations in an approprialte case (68c, 74h). These explanations 
will be made regardless of the intentions of the accused as to testifying or as 
to how he will plead. Counsel should endeavor to obtain full knowledge of all 
the facts of the case before advising the accused, and he is bound to give the 
accused his candid opinion of the merits of the case. 

g. Preparation for trial. Ample opportunity will be given the accused 
and his counsel to prepare the defense, including opport~~nities to interview 
each other and any other person. See 42c and 44k. Counsel's preparation for 
trial should include a consideration of the essential elemei~ts of each offense 
charged and of the pertinent rules of evidence, to the end that the evidence he 
proposes to introduce in defense may be confined to competent evidence, and 
that he may be ready to make appropriate objection to any incompetent evi- 
dence that might be offered by the prosecution. If practicable, he should plan 
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to iiltroduce the defense evidence in the sequence of events and to defend agniilst 
the alleged offenses in the order charged. IVhen he addresses the court, he \\-ill 
rise. 

The provisions of 44f (4) apply equally to counsel for the defense. 
h. Presentation of the defense. Counsel may inakc an opening statement 

for the defense similar to that indicated ill 44g(2). This statement is ordinarily 
made just after the prosecution has rested or immediately following the opening 
statement of the trial counsel, but in exceptional cases the law officer, or the presi- 
dent of a special court-martial, as a matter of discretion may permit i t  or other 
like ~t~atements to be made at other stages of the proceedings. 

On behalf of the defense, he conducts the direct and redirect examination 
of witnesses for the defense. He conducts cross and recross-examinatio of prose- 
cution witnesses and of witnesses called by the court. 

See72 as to closing arguments. 
i. Absence of accused. When the trial proceeds after the accused has 

voluntarily absented himself without authority ( l l ) ,  the counsel should con- 
tinue to represent the accused. 

j. Duties after trial. (1) Clemency petition. A t  the close of the trial or as 
soon thereafter as practicable, if the accused is found guilty, the defense counsel 
may prepare a rec~mmendation for clemency setting forth any matters as to 
clemency which he desires to have considered by the members of the court or the 
reviewing authority. He  will secure the signatures of those members of the court 
who have indicated their willingness to sign the recommendation, and will sub- 
mit it to the trial counsel for attachment to the record of trial. See 77a. 

(2) Appellate brief. I n  every court-martial proceeding, the defense 
counsel may, in the event of conviction, forward for attachment to the record of 
proceedings a brief of such matters as he feels should be considered in behalf 
of the accused on review, including any objection to the contents of the record 
which he considers appropriate (82e ;Art. 38 (c) ) . 

(3) Advising accused of appllate rights. I f  the accused is convicted, the 
defense counsel will advise him in detail of his appellate rights. For example, in 
an appropriate case, he shall advise him of his right to be represented before the 
board of review and, when appropriate, he will assist the accused in requesting 
appellate representation by preparing a letter for the signature of the accused, 
addressed to the appropriate authority, or by other means. Although direct com- 
munication with the appellate defense counsel is authorized, a request for ap- 
pellate representation ordinarily will be forwarded to the convening authority 
in order that it may be attached to the record of trial. The accused shall have 10 
days from notice of the action of the convening authority (84), or, in special 
court-martial cases in which action is taken by a separate officer exercising gen-
eral court-martial authority (94a(3) ),from notice of the action of the latter, in 
which to forward a request that he be represented by appellate counsel before a 
board of review. Such a request should be made conditional upon the record 
being referred to a board of review under Article 66 or Article 69. The accused 
should be advised that his failure to forward within 10 days a request for ap- 
pellate representation may be regarded as a waiver of his right to appellate 
counsel before the board of review, if the board has taken its h a 1  action in the 
case before receipt of such a request. The defense counsel should also advise the 
accused of any right he lntly have to appeal to the Court of Military Appeals and 
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to be represented before that court by appellate defense counsel. See 102 in this 
connection. 

(4) Examination of record. See 82e for duties in connection wit11 exam- 
ination of the record of trial. 

49. REPORTER. a. Authority to detail or employ. See 7 and Article 28 
for the authority for, and the manner of detailing or employina reporters9'
and 33k as to the manner of directing that a reporter not be used 111 a special 
court-martial. 

b. Duties. ( 1 )  General. See Article 39. H e  shall record the proceedings of 
and testimony taken before courts-martial, courts of inquiry, or military com- 
missions for which he is detailed or employed (Art. 28) and may do this in 
the first instance in longhand, shorthand, or by mechanical or electronic means. 
I f  a question is raised a t  the trial as to whether any particular matter is 
included in the term, "proceedings of and testimony taken," the law officer, or 
the president of a special court-martial, will determine the question in accord- 
ance with applicable law and regulation. It is the duty of the reporter to 
include in the record everything which is said or takes place in open sessions, 
hearings out of the presence of the court members, and that part of any closed 
session in which the law officer confers with the court, and the reporter will 
omit no portion of these proceedings from the record. The reporter will follow 
the forms prescribed for the preparation of records contained in appendix 9 
and will be familiar with the provisions of 82. He will discharge his duties as 
promptly as practicable under the circumstances. 

( 2 )  Copies of record. In general and special court-martial cases in 
which the sentence adjudged affects a general or flag officer, or includes death, 
dismissal, dishonorable or bad-conduct discharge, or confinement for one year 
or more, the reporter will prepare an original and two copies of each record 
and of all documentary exhibits and additional copies of each record and of 
all documentary exhibits received in evidence equal to the number of accused 
tried. I n  all other general and special court-martial cases, the reporter will 
prepare an original of each record and of all documentary exhibits and copies 
of each record and of all documentary exhibits received in evidence equal to 
the number of accused tried. 

I n  any general or special court-martial case, the convening authority 
may direct that additional copies of the record and of documentary exhibits 
be prepared. 

(3) Oath; c~mpensat ion.See 114d as to the oath. The Secretary con- 
cerned may prescribe regulations for the payment of allowances, expenses, per 
diem, and compensation of reporters. 

50. INTERPRETER. a. Authority to detail or employ. See Article 28. 
See 7 for the authority for, and manner of detailing or employing, interpreters 
and 5% for the rule as to the detail or employment of an interpreter for an 
accused who does not understand the English language. 

b. Duties; oath; compensation. He shall interpret for the court, com- 
mission, or the accused. I11 questioning a witness through an interpreter, tho 
question should be put in the same interrogatory form as when questioning n 
witness not through an interpreter. The interrogator, for example, will ask, 
'LWhat is your name?" rather than state to the interpreter, "Ask the witness 
what his name is." The interpreter should translate questions and answers :IS 
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given to him. Thus, if the question is, "What is your name?" the question should 
be asked in the language of the witness, and the interpreter should not use such 
a form as, "They want to  know what your name is.': 

See 114e as to the oath. The Secretary concerned may prescribe regula- 
tions for the payment of allowances, expenses, per diem, and coinpensation of 
interpreters. 

c. Counter-interpreters. The accused may, a t  his 011-11 expense, provide 
a counter-interpreter to test the translation of the detailed or eniployed 
interpreter. See 141. 

51. GUARDS, CLERKS, AND ORDERLIES. When appropriate, the 
convening authority or, if the trial is to be held at a distance, the comm~ncling 
officer of the post, camp,or station where the trial is to be helcl will provide 
guards and detail suitable enlisted persons as clerks and orclerlies to assist the 
members and officers of the court. 
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GENERAL PROCEDURAL RULES 

REFERENCE TO CONVENING AUTHORITY-MISCELLANEOUS MATTERS--INTRO-
DUCTION OF EVIDENCE-ACTION WHEN EVIDENCE INDICATES AN OFFENSE 
NOT CHARGED-WITHDRAWAL OF SPECIFICATIONS; MISTRIALSINTER- 
LOCUTORY QUESTIONS OTHER THAN CHALLENGES-POSTPONEMENTS AND 
CONTINUANCES 

52. REFERENCE TO CONVE,NING AUTHORITY. When a matter as 
to future proceedings in a trial by court-martial is referred to a convening au- 
thority exercising general court-martial jurisdiction, he will refer the matter 
to his staff judge advocate or legal officer for consideration and advice. 

53. MISCELLANEOUS MATTERS. a. Order of proceedings. The 
chronological order of the usual proceedings in trials by general and special 
courts-martial is indicated in the guide to procedure in appendix 8 and in the 
forms of records in appendices 9 and 10. 

b. Proceedings in each case to be complete. In  each case, the proceedings 
and the record thereof must be completed without reference to any other case. 
For example, if several accused, who are to be tried at separate trials by the 
same court, are present while the personnel of the court, counsel, and the re- 
porter are sworn (1126; app. 8;  Art. 42), the fact that the required oaths were 
administered in the presence of an accused must be shown in his record of trial 
and not by reference to the record of trial of one of the other accused. 

c. Joint and common trials. I n  joint trials (26d) and in common trials 
(332) each of the accused must in general be accorded every right and privilege 
which he would have if tried separately. For example, each accused may, if he 
desires, be defended by individual counsel, make individual challenges for 
cause (62h), make individual peremptory challenges (62e), cross-examine wit- 
nesses, testify in his own behalf, introduce evidence in his own behalf, and, if 
an enlisted person, make an individual request that the membership of the 
court include enlisted persons (4a, 61g). In a joint or common trial, evidence 
which is admissible against only one or some of the joint or several accused may 
be considered only against the accused concerned. For example, see 1406.When 
the evidence is equally applicable to several or all accused, however, needless 
repetition may be avoided by the use of appropriate language and consolida- 
tion of evidence pertinent to all accused. 

d. Sessions. A general or special court-martial will sit in closed sessions 
during the deliberation and voting upon the findings and sentence, and upon 
interlocutory questions, including challenges. Only the members of the court 
who are to vote shall be present at these closed sessions. See 62h (3) with regard 
to voting on challenges. After a general court-martial has finally voted on the 
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findings, the court may request the law officer and the reporter to appear before 
the court in closed session to put the findings in proper form, and those proceed- 
ings shall be on the record. See 74f (1) for procedure. All other proceedings, 
including any other consultation of the court wit11 counsel or the lam officer, 
shall take place in open session, shall be made a part of the record, and shall 
be in the presence of the accused, the defense counsel, the trial counsel, and, in 
general court-martial cases, the law officer. See 763(4) and Article 39. See 
57g(2) and 73d for rules governing certain proceedings had outside the presence 
of members of a general court-martial. 

No member of a general or special court-martial shall have access to or use 
in any open or closed session the Manual for Courts-Martial, reports of decided 
cases, or any other legal reference material, except that the president of a special 
court-martial may 'use these publications or materials in open sessions only. 

e. Spectators; publicity. As a general rule, the public sllall be permitted 
to attend open sessions of courts-martial. Unless otherwise limited by directives 
of the Secretary of a Department, the con;ening authority, the law ~fficer~or a 
special court-martial may, for security or other good reasons, direct that the 
public or certain portions thereof be excluded from a trial. However, all spec- 
tators may be excluded from an entire trial, over the accused's objection, only 
to prevent the disclosure of classified information. The authority to exclude 
should be cautiously exercised, and tmhe right of the accused to a trial completely 
open to the public must be weighed against the public policy considerations 
justifying exclusion. In  most instances, it is proper to exclude only those persons 
falling within a limited category for which good reasons exist for exclusion. 
For example, it would be proper to exclude minors when the evidence is likely 
to involve scandalous or indecent matter which would have an adverse effect 
on immature minds, to exclude those persons that would cause an overcrowded 
courtroom or displace those with a special concern in the trial, and to exclude 
any person who interferes with the administration of justice. Further, it would 
be proper to exclude d l  spectators temporarily when a child witness cannot 
coherently testify before an audience. 

Persons other than the accused have no standing to object to the exclusion 
of speckaiors. When practicable, notices of the time and place of sessions of 
courts-martial will be published so that persons subject to the code may be -

afforded opportunity to attend as spectators provided attendance does not inter- 
fere with the performansce of their duties. See also 118 (Contempts). 

The taking of photographs in the courtroom during an open or closed ses- 
sion of the court, broadcasting of the proceedings from the courtroom by radio 
or television, or the recording of the proceedings by recording or similar devices 
for public release or broadcast will not be permitted. 

The release of information with respect to suspected offenses and trials by 
courts-martial will be in accordance with regulations of the Secretary of a 
Dbpartment. 

f .  Witnesses. Ordinarily, witnesses other trhan the accused should be 
excluded from the courtro,om except when they are testifying. To prevent the 
false shaping of testimony through collusion, coercion, or other means, the law 
officer, or the president of a special court-martial, upon his own motion or upon 
motion of counsel may instruct a witness to refrain from discussing his testi- 
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mony or prospective testimony with anyone except counsel or the accused in the 
case. Sea appendix 8for form of instruction. 

g. Opportunity to present and support contentions. Both sides are 
entitled to an opportunity properly to present and support their respective con- 
tentions upon any question or matter presented to the court for decision. Re-
stricting argument, particularly isn long and complicated cases, or an arbitrary 
refusal to entertain argument on an interlocutory question, may constitute 
error; however, the right to present argument should not be abused, and the 
law officer or special court-martial may as a matter of discretion limit or refuse 
to hear argument when it is trivial, mere repetition, or made for the purpose of 
delay. Arguments throughout the trial may be oral, in writing, or both. See 
82b (4) in this connection. 

h. Explanation of  rights of accused. Ordinarily, the law officer, or the 
president of a special court-martid, need not volunteer advice to the accused 
during the course of the trial as it may be assumed that his counsel has per- 
formed his duties properly, has advised the accused of his rights and the lscw 
affecting the case, and that, for reasons best known to them, they desire to pur- 
sue a certain course. When deemed necessary, the law officer, or the president 
of a special court-martial, will satisfy himself that the accused is aware of ally 
right to which he is entitled by inquiry of counsel or by explaining that right. 
The righk of the accused with respect to the statute of limitations ( 6 8 c ;  Art. 
43) will, when applicable, be explained to the accused unless it otherwise affirm- 
atively appears that the accused is aware of these rights. See 70b for the proce- 
dure to be followed as to guilty pleas. An accused who is not represented by 
legally qualified counsel should be advised of his rights to remain silent, testify 
as a witness, or make an unsworn statement appropriate at the proper stages 
of a trial (75c(2), 140a, 148e, and 149b). When an accused is represented by 
legally qualified counsel, it may be assumed that he has been correctly advised 
of hhese rights, and it is unnecessary to inquire if the accused has been so advised 
or to explain the right to the accused. Any inquiry or explanation as to the 
righh of the accused to testify in a general court-martial shall be made out of 
the hearing of the court members. See appendix 8 for forms of instructions. 

i. Right of accused to interpreter. Upon a showing by the defense that 
the accused d m  not understand the English language and desires the services 
of an interpreter, the law officer, or the president of a special court-martial, mill 
direct the trial counsel to take appropriate action to provide the accused with a 
competent interpreter. The latter will interpret for the accused all proceedings 
had in open session and all testimony given in any language other than that 
understood by the acc~~sed. The interpreter will be sworn before entering upon 
his duties. See 114e for form of oath. 

54. INTRODUCTION OF EVIDENCE. a. Presentation of the case. 
Witnesses are usually examined in the following order :Witnesses for the prose- 
cution, witnesses for the defense, witnesses for khe prosecution in rebuttal, 
witnesses for the defense in rebuttal, witnesses for the court. The order of 
examining each witness is usually direct examination, cross-examinlation, 
redirect examination, recross-examination, and examination by the court. In a 
general court-martial, the examination by the court is ordinarily conducted by 
the law officer; thereafter, if necessary, members of the court may ask questions 
of the witness. The court should protect every witness from improper questions, 
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insulting treatment, and unnecessary inquiry into 1Gs private affairs. See 149b 
in this regard. Also seB 150 and Article 31 (a)  and (c) for questions which *a 
witness cannot be required to answer over his objection and 148, 149, 151, land 
153 for other rules respecting the examination of witnesses. 

b. Responsibility of the court. The court is not obliged to content itself 
with the evidence adduced by the parties. When that evidence lappears t o  be 
insufficient for a proper determination of the matter ;before it or when not 
satisfied that i t  has received all available admissible evidence on an issue before 
it, the court may take appropriate action wit11 a view to  obltlaining availablt 
additional evidence. The court may, for instance, require the trial counsel to 
recall a ~vitness, to snmmon new witnesses, or to make an investigation or inquiry 
along certain lines with a view to discovering and producing additional evi. 
dence. I n  doing so, however, the court must be careful not to depart from an 
impartial role. The right of the members to cause the recall of la witness or to 
call for additiond evidence is subject to an interlocutory ruling by the law 
officer or special court-martial as to the propriety therefor. 

c. Exclusion of improper evidence. JVl~en offered evidence would be 
excluded on objection, the law officer, or the president of a special court-martial, 
may as a matter of discretion bring the matter to the attention of any party 
entitled, but failing, to abject to  its admission. This action is particularly im-
portant ~vheil improper testimony is elicited by questions asked by a member of 
the court-the reason for this being the natural hesitancy of the parties to object 
to a question asked by a member of the court and tllle weight likely to be given 
to testimony elicited through qcluestions by the court. I n  the interest of justice, 
the law officer or special coart-martial may on his or its own motion exclude 
inadmissible evidence. 

Rules of eviclence are stated in chapter X X V I I  and in various connections 
througl~outthis manual ; for example, in 122c (Insanity), and 164 (Desertion). 

d. Documentary evidence. I f  a document is marked for identification but 
not admitted in evidence, i t  should be appended to the record for the informa- 
tion of the convening authority and appellate agencies. See 154c (Offer of 
proof). 

When a document, sncl1 as an original record, which must or sl~ould be 
returned to the source from \~-l-hicl~ i t  mas obtained, is received in evidence or 
marked for iclentification, a. suitable copy or extract copy thereof mill be substi- 
tuted for the document land it ~vill the11 be returned. Similar action may be 
taken to substitute an accumtc clescription or photograph for an item of real 
cviclence 1~hic11 must be returned to its source or is too bulky for inclusion in 
the record of trial. I11this connection, see 138c (Real evidence). 

e. Views and inspections. I n  exceptional circumstances, the lam officer or 
special conrt-martial may as a matter of sound discretion autl~orize tlie court to 
view or inspect the premises or place or an article or objeot if the view or inspec- 
tion is necessary to enablc the ~nembers better to understand and apply the 
evideilce in tl1c case. Thc lx-oceedi~lg is authorized only if conducted in the 
in-esencc of counsel, the accused, ancl, in general court-martial cases, the law 
officer. The vie]\- should not be undertaken if the members of the court are 
already familiar ~\-itll the premises involved or if photographs, diagrams, or 
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maps adequately present the situation. The court may be escorted to  the vie- 
by any person familiar with tlie premises and objects. The escort, without mak- 
ing any statement in the nature of evidence or argument, may point out par-
ticular features to be noted by the court. Before entering on his duties as escort, 
he will take the oath or affirmation prescribed in 114h. 

The members may consider 1and apply the evidence in the light of the 
knowledge obtained by their inspection. The court should not hear witnesses 
or take evidence 8a.t the view, but anytl~ing said thereat by counsel, the author- 
ized escort, members of the court, or the law officer mill be recorded verbatim 
and constiknte a part of the record of t r i d  in any general court-martial case 
or in any special court-martial case in which a verbatim record is taken. Re-
enactments of the events involved o r  $,wts alleged to have been committed are 
not authorized upon a view. 

The fact that a view or inspection has been made does not preclude the 
introduction in evidence of photographs or diagrams of articles or objects 
viewed, nor of maps or sketches of the premises or place viewed, if that evidence 
is otherwise admissible. 

f .  inquiry into mental status. See 122 for action by the court when it 
appears that further inquiry into the mental responsibility of the accused is 
warranted in the interest of justice. 

55. ACTION WHEN EVIDENCE INDICATES AN OFFENSE NOT 
CHARGED. a. General. I f  during the trial i t  becomes manifest to the court 
that there is substantial evidence, either before the court or offered, tending to 
prove that the accused is guilty of some other untried offense not alleged in any 
specification before the court, the court must proceed with the trial of the 
offenses charged. A report of the matter may properly be made to the convening 
authority after the conclnsion of the trial. 

6. Trial of new charges. When .charges are preferred for an ,offense indi- 
cated by the evidence referred to  in 55a, they may be referred to trial only to a 
court none of whose members participated in the previous trial. 

56.'WITHDRAWAL OF SPECIFICATIONS; MISTRIALS. a. Gen- 
eral. Alhhough the convening authority may withdraw, or cause to be with- 
drawn, any specification or an entire case from the consideration of any court 
for any reason, both the grounds upon which the specification or case is with- 
drawn and the time a t  which the witlldralval is directed will have an effect upon 
the action that may subsequently be taken. Withdrawal is accomplished by the 
convening authority directing the prosecution to take the necessary action to 
remove from the consideration of a particular court a specification and, when 
appropriate, the charge under which it is laid or the entire case. This action may 
be taken only when 'directed by the convening autl~ority, who may give such a 
direction either on his own initiative or on application made to him. I n  the case 
of a joint or  common trial, the withdrawal may be limited to one or more of the 
accused. I n  no event will a specification or case be withdrawn arbitrarily or 
unfairly to the accused. 

b. Grounds for withdrawal. Normally, less than all of t.he specifications 
may not be withdrawn after the trial proceedings have begun except upon a. 
determination of the convening authority that the specifications so withdrawn 
should be dismissed or for other good cause determined by the convening au- 
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thority and made a matter of record. Among the proper grounds upon which 
a particular specification may be withdrawn are that the specification contains 
a fatal defect, that the evidence in support thereof is insufficient, or that one 
of the accused is to be used as a witness. 

Further, a convening authority normally should not withdmnr an entire 
case after commencement of the trial wit11 a view to further prosecution unless 
he determines that urgent and unforeseen military necessity requires that thc 
trial be postponed or terminated, and i t  does not appear that the military situa- 
tion will permit the rescl~eduling or resumption of the trial n-it11in a reasonable 
time. However, this action may sometimes be appropriate for other good cause 
in the interest of justice. See, for example, 1226 ( 2 ) .  When a case is ~vithdrawn 
with a view to future prosecution, a detailed statement of the reasons therefor 
must be included in the record. 

c. Effect of withdrawal. The withdrawal of a specification on proper 
grounds before the commencement of the trial in a case is not in itself a ground 
of objection or a defense in a subsequent trial for the same offense. Hovever, a 
future trial may be precluded for other reasons, such as a grant of immunity 
(68h and 148e). Although a specification should not be witl~drawn after com- 
mencement of the trial without a showing of good cause in the record unless it 
is to be dismissed, a showing of good cause is especially important after the 
introduction of evidence bearing on the guilt or innocence of the accused as to 
the alleged offense, as withdrawal a t  this stage may bar future prosecution for 
that offense. See Article 44. Accordingly, if further prosecution is intended, the 
power to withdraw a specification or a case after commencemei~t of the trial 
should be exercised only because of urgent and unforeseen military necessity or 
for other g o d  cause in the interest of justice. 

d. Action of trial counsel upon a withdrawal. A withdrawal of a speci- 
fication before trial is accomplisl~ed by the trial counsel lining out and initialing 
the withdrawn specification on the charge sheet and renumbering the remaining 
specifications or  charges when appropriate. 

I f  less than all of the specifications are withdrawn after the members of 
the court are aware that those withdrawn had been referred to trial, the trial 
counsel should announce the withdrawal in open session and the law officer, or 
the president of a special court-martial, should instruct the court not to consider 
those specifications for any reason. When a specification is withdrawn after the 
trial of a case commences, but before the members of the court are aware that 
it had been referred to trial, the trial counsel should line out and initial the 
withdrawn specification on the charge sheet, renumber the remaining specifica- 
tions and charges when appropriate, and insure that the withdrawn specifica- 
tion is not brought to the attention of the court members. 

e. Mistrials. ( 1 )  Gemral. Aside from the withdrawal of charges as pro- 
vided for in 56a through d, the declaration of a mistrial acts to withdraw the 
charges from the court-martial. The law officer or special court-martial may 
as a matter of discretion ldeclare a mistrial when, after considering all the 
circumstances, that action is manifestly necessary in the interest of justice 
because of circumstances arising during the proceedings which cast substantial 
doubt upon the fairness of the trial. A mistrial may be declared respecting the 
entire proceedings or respecting only the proceedings after findings. Examples 
of circumstances warranting this action are prejudicial misconduct by a court 
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member and the improper disclosure to tile court of inadmissible evitdence, 
opinions, or information which is so highly prejudicial to either side that its 
effects cannot be removed by an instruction to the court to disregard the 
disclosure (576(2) ) . 

(2) Procedure. When it appears to the law officer, or the president of a 
special court-martial, (that a mistrial may be in order or when either party 
moves for a mistrial, the law officer, or the president of a special court-martial, 
shall immediately determine the position of both parties on the subject. I n  
a general court-martial this should be done in a hearing conducted out of the 
presence of the members of the court. Counsel for each side should be given 
an opportunity to state whether he objects to the declaration of a mistrial and 
to argue upon the question if he desires. Thereupon, the matter will be ruled . 
upon as an interlocutory question (57). 

(3) Effect u p o n  fur ther  proceedings. The declaration of a mistrial is 
within the sound discretion of the law officer or special court-martial ; and un-
less there has been an abuse of discretion, i t  does not preclude further prose- 
cution for the same offense before another court-martial. Further, in no case 
does a mistrial granted with the consent of the defense preclude such a further 
prosecution. I n  any case in which a mistrial has been declared, a record of 
trial will be prepared showing the proceedings up to the time of the declarntion 
of the mistrial. See generally 82 and 83. I f  a mistrial has been declared in a 
general court-martial and further prosecution is not contemplated, the review 
of the staff judge advocate or legal officer should be limited to questions of 
jurisdiction. See 85b. If  further prosecution is contemplated, a review will not 
be prepared, but the convening authority, before directing trial by general 
court-martial, will again refer the charges to his staff judge advocate or legal 
officer for consideration and advice. See 35 b and c and Article 34(a). 

57. INTERLOCUTORY QUESTIONS OTHER THAN CHAL-
LENGES. a. General provisions. The law officer of a general mur~t-martial, 
and, subject to  c below, the president of a special court-martial shall rule upon 
interlocutory questions, other than challenges, arising during the proceedings. 
Any ruling made by the law officer of a general court-martial upon any ques- 
tion of law or interlocutory question other than a motion for a finding of not 
guilty or the question of accused's sanity is final and constitutes the ruling of 
the court. However, the law officer may change his ruling at any time during 
the trial (Ah. 51(b) ). When used in this manual in connection wit11 rulings 
on specific issues, the phrase "president of a special court-martial'' refers, un- 
less otherwise indicated, to matters upon which the president rules finally and 
the phrase "special court-martial" refers 'to matters upon which the president 
rules subject to objection by any member of the court. 

b. Applicability o f  this paragraph. This paragraph (57) applies chiefly 
to the disposition of questionskof law and interlocutory questions, that is, to 
all questions &her than the findings, sentence, and administrative matters such 
as declaring recesses and adjournments, arising during the trial except the 
question of whether a challenge should be sustained. The action to be taken in 
connection with a given set of facts asserted by an accused may vary, depending 
upon the offense charged. For example, when an accused raises a defense or 
objection which involves lthe ultimate question of guilt or innocence and the 
facts with respect thereto are in dispute, the issue raised is not purely inter- 
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locutory and must be presented to and decided by each member of the court 
in connectioi~ with his deliberation upon the findings. Thus, if during a trial 
for desertion the accused presents evidence tending to show that he is not a mem- 
ber of an armed force by a motion to dismiss attacking the jurisdiction of the 
court, his status as a military person reaches the ultimate question of guilt or 
innocence and, if the motion is denied, the disputed facts must be resolved by 
each member of the court in connection with his deliberation upon the findings. 
I f  on the other hand, the accused was charged with larceny and presented the 
same evidence as to his military status, the evidence would bear only upon his 
amenability to trial and the issue would be disposed of solely as an interlocutory 
question. See 67e for another example of a similar situation. 

The question of whether an act is legal is normally a question of law for 
determination by the law officer or special court-martial as an interlocutory 
question, for example, the legality of an order or command when disobedience 
of an order or coinmand is charged (Arts. 90 (2), 91 (2),and 92 (1) and (2) ) ; 
the legnlity of an apprehension when resisting apprehension is charged (Art. 
95) ; and the legality of restraint when there is a prosecution for breach of 
arrest or escape from custody or confinement (Art. 95), for an offense against 
correctional custody, or for breaking restriction (Art. 134). However, if there 
is a factual dispute as to the lamfuli1ess of one of the above, that dispute must 
be resolved by the members of the court in connection with their determination 
of guilt or innocence. A11 example is wllen a question is raised as to whether the 
person who issued a11 order in fact occupied a position which would authorize 
him to issue it. 

c. Rulings b~ the president of  a special court-martial. The president of 
a special court-martial will rule in open session upon all interlocutory ques- 
tions, other than challenges, arising during the trial, such as questions as to the 
adinissibility of evidence offered during t l ~ e  trial, incompetency of witnesses, 
contii1uai1ces, adjournments, recesses, motions, order of the introduction of 
witnesses, and the propriety of any argument or statement of the trial or 
defense co1u1sel. I f  a member objects to a ruling of the president upon a 
question, the court shall be closed and the qnestioil voted on as stated in 57f; 
however, the ruling of the president on instructions is final and is not subject 
to objectioil by a member. 

d. Rulings by the law officer. ( I )  General. A ruling by the law omfficer on 
questions of lam and interlocutory questions other than on a motion for a finding . 
of not guilty or the question of the accused's sanity, being final so far  as con- 
cerns the court, no repetition of the ruling is necessary. However, any question 
as to whether a ruling of the 1a1v officer is conclusive shall be determined by 
the law officer. Rulings by the law officer on a motion for a finding of not 
guilty (71a) and on the question of the sanity of an accused (1225) are final 
uilless objected to by a member of the court. T'Vllen proper objection is made 
to a ruling of the law officer on these two matters, he should give the court 
such instrnctions as >\-ill enable the members to understand the question they 
are to deterinine and the manner in which it is to be determined. Thereafter 
the court will be closed ancl the question decided by a vote of the members of the 
court. The law officer shall not be present while the court is closed to deliberate 
or vote. 
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(2) Treatment of offered evidence. The law officer may examine an 
offered item of real or documentary evidence before ruling upon its admissi-
bility. He  will take care that an offered document or, when ~racticable, an item 
of real evidence is not exposed to risk of inadvertent examination by members 
of the court until he has ruled that the document or item of real evidence is 
admissible. I n  this connection, see 57g(2) for rules governing certain pro- 
ceedings had outside the presence of the members of a general court-martial. 
The law officer should give the court appropriate instructions to disregard 
evidence which, once having been admitted, is excluded by a subsequent ruling, 
and he also should advise the court of any limitations applicable to evidence 
which has been admitted for a limited purpose, for example, see 138g, 140b, and 
1536 (2) (o) . 

e. Form of ruling. Each ruling by the resident of a special court-martial 
and each ruling by the law officer which is subject to objection should be prefaced 
by a statement such as, "Subject to objection by any member.'' 

f .  Voting on interlocutory questions. W ~ e nvabing on any interlocutory 
question other than a challenge, the members of the court shall vote orally, 
beginning with the junior in rank, and the question shall be decided by a 
majority vote. A tie vote on a motion for a finding of not guilty or on a motion 
relating to the question of the accused's sanity is a determination against the 
accused. A tie vote on any other question, for example, an objection by either 
side to the admissibility of certain evidence in a trial by special court-martial, 
is a determination in favor of the accused. See Articles 51(b) and 52(c). The 
voting is in closed session, but thB president announces the decision in open 
session. See 62h(3) for the manner of voting on challenges. 

g. Necessarg inquiry to be made; preponderance of  evidence controls. 
( 1 )  General. The ruling or decision on an interlocutory question should be 

preceded by any necessary inquiry into the pertinent facts and law. For  ex- 
ample, the party making the objection, motion, or request may be required 
to furnish evidence or legal authority in support of his contention. Upon such 
an inquiry, questions of fact are determined by a preponderance of the evidence. 

(2) Law officer. The law officer is responsible for rulings made by him, 
but he may consult with the members of the court in open session upon appro- 
priate matters such as a continuance, adjournment, or recess before making his 
ruling. When necessary, he may recess the court for a time sufficient to enable 
him to consult pertinent legal authorities before making his ruling. 

The law officer should hear arguments of counsel on proposed instruc- 
tions ( 7 3 4 ,  and, at the request of the defense, on matters concerning the admis- 
sibility of a pretrial statement of the accused, out of the hearing of the members 
of the court. Also, if it appears to the law officer that an offer of proof (154c), 
preliminary evidence or argument with respect to the admissibility of offered 
evidence, or any other proceeding not requiring the presence of the members 
may contain matter prejudicial to the rights of the accused or the Government, 
he should, upon his own motioil or upon motion of counsel, direct that the mem- 
bers of the court be excluded during these proceedings. Counsel for both sides, 
the accused, and the reporter will be present during these proceedings, which 
will be fully recorded, transcribed, and incorporated in the record of trial. 

When, as a result of a hearing held out of the presence of the members of 
the court, the law officer rnles that offered evidence is admissible, the evidence 
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will be offered in open sessioli; in addition, if preliminary evidence adduced at 
such n hearing goes to the n-eight of the evidence admitted by the ruling of the 
law officer, both sides will be giren an opportuility to preseiit for the considern- 
tion of the members of the court any collipeteiit evidence affecting tlle \~-eiglit to 
be given to the evidence so admitted. I n  this colmection, see 140n(2) ancl (3 ) .  

I n  lien of, or in addition to, any oral argunients of conilsel with respect 
to the admissibility of evidence, the law officer niny also direct counsel to subinit 
written arguments or briefs on questions of la\\-. These ~ ~ r i t t e n  shouldarg~~inents 
not be brought to the attentioil of the ineinbers of the court but slloulcl be made 
part of tlie record of trial. 

(3) President of n speciaZ coz~~t-nza7~tic~7. While the responsibility for a 
rnliiig devolves upon tlie president of a special court-martixl, he lilay properly 
close the court and consult wit11 the other inembers of the conrt before making 
his ruling. 

58. POSTPONEMENTS AND CONTINUANCES. a. Postponement of 
trial.The necessity for a formal coiltinuailce may often be a~-oiclecl by requesting 
the convening authority or tlle president to postpone the xssenibling of the court 
or by requesting an adjournment or recess. 

b. Continuances, General. The law officer or special court-martial shonlcl, 
upon a showing of reasonable cause, grant a continualice to any and for 
such time, and as often as, may appear to be just (Art. 40). TVhether a request 
for continuance should be granted is a matter of so~uid discretion and is an 
interlocutory question (57).  There is no limit to the number of coiitiiiuances 
which may be granted. 

c. Grounds for continuance. Among the groui~ds that may be considered 
as reasonable are the absence of a material witness; sickness of the trial counsel, 
accused, defense counsel, or n witness; insufficient time to prepare for trial; and 
a pending prosecution in a civil court based on tlie same act or omission. 

A failure by the trial counsel to cause a copy of the charges to be served as 
required by Article 35 may be a ground for a contin~a~nce. I n  time of peace, no 
person may, against his objection, be brouglit to trial before n general court- 
martial within a period of five days after the service of the charges upon him, 
or before a special court-martial within a. period of three days after the service 
of charges upon him (Art. 35). I n  computing these time periods, tlie date of 
service of the charges on the accused and the date of trial are excluded. Holidays 
and Sundays are not excluded. 

d. Eflect of  denying application for continuance. The refusal to grant a 
continuance when reasonable cause is shown may be a good ground for directing 
a rehearing. The right to prepare for trial and to secure necessary witnesses is 
fundamental and must be extended to all accused persons. Although the ques- 
tion of a contiiiuance is one within the sound discretion of the law officer or 
special court-martid, whenever it appears that there has been an abuse of dis- 
cretion and the accused has been denied a reasonable opportunity to prepare for 
trial or otherwise perfect his defense, the proceedings should be disapproved. 
A rehearing sllould be ordered only if the prejudice to the rights of the accused 
can be cured thereby. 

e. Appliccction for a continuance. Tlza law officer or special court-martial 
acts upon the application for continuance as nn interlocutory question (57). 
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Both parties may present matters for and against the granting of the continu- 
ance, and the trial counsel may be directed, on behalf of the court, to obtain and 
present information which will permit an informed decision. This may include 
information obtained from the convening authority or other military sources. 
The determination of whether a continuance should be granted, however, rests 
with the law officer or special court-martial independently of the convening 
authority's preference. . 

Although the proper time for making an application for a continuance is 
after the accused is arraigned and before he pleads, ail application made at any 
other time should be considered upon its merits. 

f .  Matters in support of  application.Reasonable cause for the applic a t'1011 

must be shown. For instance, .rvhen a continuance is desired because of the 
absence of a witness, the application sllould show that the witness is materid, 
that due diligence has been used to procure the testimony or attendance, that the 
party applying for the continuance has reasonable ground to believe that he will 
be able to procure the testimony or attendance within the period stated in the 
application, the facts ~vhich he expects to be able t a  prove by the witness, and 
that he cannot safely proceed with the trial without the witness. 

I n  general, the matters as set forth in the application may be accepted as 
substantially true; but if long or repeated delay is involved or the facts are 
disputed or improbable, or if any other good reason therefor exists, the appli- 
cant may be required to furnish further information. On ally issue of law or 
fact arising in the proceedings on ail application for a continuance, both parties 
will be given an opportunity to present pertinent matters and to make an 
argument. 



Chapter XI 

ORGANIZATION OF THE COURT AND ARRAIGNMENT 

OF THE ACCUSED 


ASSEMBLING THE COURT-ATTENDANCE AND SECURITY OF ACCUSED-PRE- 
LIMINARY ORGANIZATION OF THE COURT-CHALLENGES-WITNESS FOR 
THE PROSECUTION-INVESTIGATING OFFICERARRAIGNMENT 

59. ASSEMBLING THE COURT. A general or special court-martial 
assembles at  its first session in accordance with tlie order convening it-there- 
after accorcling to adjournment. When, as is usually the case, this order, after 
stating the hour and date of the first meeting, adds the words "or as soon 
thereafter as practicable"; or ~vl~eii,  as is often the case, the court adjourns 
to meet a t  the call of the president, or whenever advisable or necessary for any 
reason, the president of the court, after conferring with the law officer in an 
appropriate case, will fix the hour and date for the first or subsequent meeting, 
as the case nlay be, ancl aclvise the trial couiisel in order that proper ilotice of 
the meeting may be given to all concerned. See 582, (Postpoiiement of trial). 

A court-martial inay hold sessions at  any honr of the day, but i t  should 
not meet at  unnsual hours nor should the duration of the sittings be ~uiusually 
p~otracted, unless the case is one of extraordinary urgency and such a measure 
is therefore warranted. 

60. ATTENDANCE AND SECURITY OF ACCUSED. The coiivening 
nnthority, the ship or station commander, or other proper officer in whose 
custody or coii~ll~alld the accused is at the time of trial is responsible for the 
nt.tendance of the accused before the court and will cletermine the nature and 
degree of any restraint to be inlposed on the accused. However, physical 
restmint will not be iniposed upoil the accusecl cluriilg open sessions of the 
court unless prescribed by the law officer or the presideiit of a special court- 
martial. The accused will be properly attired in the class of dress or uniform 
prescribed by the presideiit for the court. A11 accused officer, ~ ~ a r r a i i t  officer, 
or eiilistecl person will wear tlie il~sigiiia of his milk or arade and inay wear b.
ally clecoratioi~s, eiiiblenis, or ribbons to ~v11icli he is entitled. 

The presence of the accused througliout the proceedings in open court is, 
lialless othemise stated, essential. See l l c  (Effect of voluntary absence from 
trial) xlld 74f(l)  (Form of the findings-General court-martial), 

61. PRELIMINARY ORGANIZATION OF THE COURT. a. Precon-
uening procedure. A court-martial s l io~~ld  not be called 'to order for the trial 
of n new case until the lam officer, or the presideiit of a special court-martial, 
after examining the order convening the court and making an informal inquiry 
of the personnel present has deterniined that the accused and a quorum of the 
court are present for tlie trial of tlie case, and that tlie detailed inembers of the 
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prosecution and defense present are apparently qualified, as prescribed by 
Article 27(b) or (c), to conduct the prosecution and defense of the case. I n  
determining the presence of a quoru,m of the court, the law officer or president 
should consider whether an enlisted accused has made a proper request for 
enlisted members; if so, at  least one-third of the members present must be 
enlisted members unless the convening authority has determined that eligible 
enlisted persons are not available. I n  this connection, see 36c(2) and 41d(2). 

b. Seating of personnel and the accused. When the court is  ready to 
proceed, it is called to order by the president. The members mill be seated with 
the president in the center and other members alternately to the right and left 
according to rank. I f  the rank of a member is changed, he mill sit according 
to his new rank. The law officer will sit apart from the court. Depending upon 
the size and arrangeinent of the courtroom, other personnel and the accused will 
be seated as the law officer, or the president of a special court-martial, may 
direct, except that the accused mill be permitted to sit with his counsel. See 
appendix 8 for suggested seating arrangements for general courts-martial. 

c. Announcing personnel of the court and the accused. After the court 
is called to order for the trial of a new case, the trial counsel will announce 
the name of the accused and mill state by what order, including any amend- 
ment thereof, the court is convened. He mill then announce the names of the 
lam officer, the members, and counsel who are present, and the names of mem- 
bers and counsel who are absent. Similar anilouncement mill be made whenever 
there is a change in the lam officer, the members, or counsel present, either 
through the appearance of new personael or personnel previously absent or 
through the absence of personnel previously present. When the court assembles 
after an adjo~~rnment or recess or after it has been closed for any reason, the 
trial counsel will state for the record whether all parties to the trial who were 
present at the time of the a.djournment or recess, or at the time the court 
closed, are present. 

d. Swearing reporter and interpreter. After accoun%ing for the above 
personnel, the trial counsel mill swear the reporter and interpreter, if any. See 
114 for oath. A ne~v reporter or interpreter detailed or employed during the 
course of a trial mill be sworn before entering upon his duties. 

e. Introduction of prosecution counsel. The trial counsel will next an- 
nounce whether the legd qualifications of the members of the prosecution are 
other t.han as stated in the order convening the court and whether any member 
of the prosecution has acted as investigating officer (64), law officer, court mem- 
ber, or member of the defense in the same case, or h,zs acted as counsel for the 
accused at  a pretrial iilvestigatioll or other proceedings involving the same gen- 
eral matter (6a; Art,. 27'). If it appears that the trial counsel or any of his as- 
sistants may be disqualified by reason of prior participation in the case, the law 
officer, or the president of a special court-martial, will initiate an inquiry to deter-
mine whether the individual concerned is, in fact., disqualified and, if so, whether. 
he has acted for the pro,secution (6a). When it appears that a member of the 
prosecution is disqualified by reason of :prior participation and that 11e 11as acted 
as a member of the prosecution in the case before the court, the court should be 
adjourned and the facts reported to the convening authority. I f  the disqualified 
member has not acted for the prosecution, the proceedings may continue, but the 
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disqualified member ]\-ill iiot be permitted to act, for tlie l)rosecution clnring any 
future stage of the proceeclings and I?c will be cscllscd fortl111-ith. Wllen. as a 
result of excusing a clisqndifiecl member of tlie prosecution, no qualified trial 
counsel or assistant trial counsel remains, tlic cou1.t slionlcl bc adjourned and tlie 
facts reported to the con.c.eiii~~g authority. 

Ally change in prosecntion co~ulscl c1lu.iiip tlie trial and tlic qualifications 
of any new couilsel should be brought to the attention of the court in the manilel 
prescribed in the preccding subpamgrapli. 

f .  Introduction of defense counsel. (1) GenewrZ ~u7e.sns to legal pzla7ifica. 
t iom. A general court-martial is not legally const.ituted uilless the detailed de- 
fense counsel has been certified as competciit to pcrform such clutics by tlie Judgc 
Advocate General of the armed force of n-hich he is a inember (Art. 27(b) ) .  
Similarly, a special court-martial is not legally constitntecl uilless the fo l lo~~ing  
jurisdictional requirements 11-ith respect to tlie legal qualifications of detailed 
defense counsel are satisfied : 

(a) I f  the detailed trial conilsel or any assistant trial counsel is quali- 
fied to act as counsel before a general court-martial, the detailed defense 
counsel shall be a person similarly qualified (6c; Art. 27(c) (1) ) ;or 

( 6 )  I f  the detailed trial counsel or any assistant trial counsel is a judgc 
advocate, or a lam specialist, or a member of the bar of a Federal court or 
the highest court of a State, the detailed defense counsel shall be one of the 
foregoing (6c; Art. 27(c) (2) ). 

(2) Ascertaining legal qualijkabions of counseZ for the defen.se. After thc 
court has ascertained the qualifications of the members of the prosecution, the 
trial counsel will ask the accused whom he desires to introduce as counsel. 
Counsel representing the accused will then be asked to state whether the legal 
qualifications of the detailed members of the defense are other than as stated 
in theorder convening the court. 

I f  the accused introduces counsel of his own selection and the qualifica- 
tions of that counsel are not shown in the order convening the court, his selected 
counsel will be asked to state whether he has been certified by an appropriate 
Judge Advocate General as competent to act as counsel before a general court- 
martial and, if not, whether he has any of the legal qualifications enumerated 
in Article 27(b) (1). See 48a regarding qualifications of counsel before general 
courts-martial. 

(3) Action when defense counsel is  not legally punlified. If the detailed 
defense counsel of a general court-martial has not been certified as competent to 
perform these duties by the Judge Advocate General of the armed force of which 
he is a member (Art. 27 (b) ),the law officer mill adjourn the court and report the 
matter to the convening authority. If  the accused in a trial by general court- 
martial has selected as individual counsel a person who is neither qualified under 
Article 27 (b) nor otherwise qualified as a lawyer, the lam officer will advise the 
accused that he may not be represented by a person who does not have the 
requisite qualifications and will not permit the unqualified counsel to represent 
the accused at the trial. See 48a. 

The president of a special court-martial will adjourn the court and report 
the matter to the convening authority when it appears : 

( a )  That the detailed trial counsel or any assistant trial counsel is 
qualified to act as counsel before a general court-martial, but the detailed 
defense counsel is not so qualified (6c ;Art. 27 (c) (1)) ;or 

http:defen.se
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(6) That the detailed trial counsel or any assistant trial counsel is 
a judge advocate, or a law specialist, or a member of the bar of a Federal 
court or the highest court of a State, but the detailed defense counsel is 
not one of the foregoing (6c ;Art. 27 (c) (2) ) . 

In  sl special court-martial, if the foregoing jurisdictioilal requirenlents 
have been met but no member of counsel for defense present, including the in- 
dividual counsel, has legal qunlifications equivalent to those of any member 
of the prosecution who is legally qualified, the president will advise the accused 
of his right to such n conasel and mill ask him whether he is willing to proceed 
to trial without counsel so qualified. I f  the accused expressly requests that he 
be represented by the defense counsel then present, including individual counsel, 
if any, and states that he does not wish the services of a counsel who has the 
requisite equivalent legal qualifications, the trial mill proceed. If not, the court 
will adjourn pending procurement of a defense counsel who has the requisite 
qualifications. Regardless of the legal qualifications of individual counsel, the 
detailed defense counsel and assistant defense counsel shall, if the accused so 
desires, act as his associate counsel; otherwise they shall be excused by the 
president of the court-martial (Art. 38(b) ). 

(4) Pr-ior participation of defense counsel in same case. After the court 
has determined that the defense counsel has the requisite legal qualifications, 
the trial counsel will ask the counsel representing the accused to state whether 
any member of the defense present, including individual counsel, is the accuser 
or has acted in the same case as a member of the prosecution (6a, d ) ,  or as in- 
vestigating officer (64), law officer, or court member. If it appears that any 
member of the defense has previously acted in the same case for the prosecution, 
he will be excused fortl~rvith. If a member of the defense is the accuser or has 
participated in the same case as an investigating officer, law officer, or court 
member, he will be excused unless the accused expressly requests his services. 
If ,  as a result of excusing a member of the defense, the accused is left without 
counsel having the requisite legal qualifications, the court will be adjourned 
and the matter reported to the convening authority. 

(5) Clwn.ga of defense counsel during trial. Any change in defense 
counsel during the trial and the qualifications of any new counsel should be 
brought to the attention of the court and the accused in the manner prescribed 
in this subparagraph (6 l f ) .  

g. Announcement of  request for enlisted members. TVhen i t  has been 
ascertained that counsel representing the prosecution and defense are qualified 
to perform their respective duties, the law officer, or the president of a special 
court-martial, will so state. Thereupon, the trial counsel will, in the case of an 
enlisted accused, announce whether the accused has made a request in writing 
that the membership of the court include enlisted persons. See appendix 8. I f  
a written request, signed by an enlisted accused, is not made before or at  this 
t.ime, the accused may not thereafter assert his right to have enlisted members 
on the court. I f  a proper request for enlisted members is made before or at 
this time, the trial may not proceed unless at least one-third of the members 
actually sitting on the court are enlisted persons or unless the convening au- 
thority has directed that the trial proceed in the absence of enlisted members. 
See 4a and c. When one or more, but not all, of the accused being tried at  a joint 
or common trial make a proper request for enlisted members, the law officer, 
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or the president of a special court-martial, will take action similar to that pre- 
scribed ~vllen s motion to sever has beell granted. In  this connection, see 69d. 

h. Administration of oaths. The accused, a quorum of the c o ~ ~ r t ,  properly 
qualified counsel, and, in a general court-martial, the law officer being present, 
tile members of the court and the lam officer will be sworn by the trial counsel. 
Thereafter, the president of the court mill swear the members of the prosecu- 
tion and the defense, including ally individual counsel. All personnel, including 
the law officer, counsel, the accused, the reporter, and the interpreter, if any, 
mill stand while the oaths are being administered. See 114 as to oaths. 

i. Convening of  court. After +he oaths have beell administered, the con- 
vening of the court is  complete. 

62. CHALLENGES.  a. Statutorg provisions. Members of la general or 
special court-martial and the law officer of a general court-martial may be 
cllallenged by the accused or the trial counsel for cause stated to the court. The 
court shall determine the validity of cllallenges for cause, and may not receive 
a cliallenge to inore than one person at  a time. Challenges by the trial counsel 
shall ordiili~rily be presented and decided before those by the accused are offered. 
Each accused and the trial counsel is entitled to one peremptory challenge, but 
the law officer inay not be challenged except for cause (Art. 41). 

b. Disclosing grounds for challenges. After the inembers of the court, 
the law officer, and col~ulsel have been sworn, the trial coui~wl will announce to 
the court the geiieral nature of the cliarges, the naine of the accuser, the investi- 
gating officer, the officer or officers for~r-arding the charges t.0 the conveniilg 
authority, ailcl the name of any court inember or la\\- officer who pi-t i~ip~ted 
in any proceedings already had. He will then disclose in open sessioil every 
ground for challenge believed by him to exist in the case and will request that 
the law officer and each member do likewise with respect to grounds of challenge, 
whether against the lam officer or me'mber himself or against any others who 
are subject to cl~allengo for cause. I11disclosing grounds for challenge, person- 
nel sho~ilcl state only the ultimate nature of t.lle circunistai~ces which in their 
opinion inakes them subject to challenge, and not details such as derogatory 
inforination regarding the accused. Ainoilg tlle grounds for chnllengs which a 
member or 1a.w officer should disclose are these :That he has participated in the 
investigation of the case, has acted as co~~ilnsel for the accused, will be a witaess 
for the prosec~~tion, or has forwarded the charges to the convening authority 
with a recoininendation coi~ceri~ing trial by court-martial. 


Similar disclos~~res 
mld requests ~vill be made by the trial counsel with 
respect to n nen- ineinber or law officer; and the trial counsel, ally member, or 
the law officer will disclose any such ground at  ally time during the proceed- 
ings that he becoines amare of it. 

W i t h o ~ ~ tclzallenging for cause, the trial or defense counsel may question 
the court, or individual members thereof, and the l av  officer coace~..lling the 
existence or nonexistence of facts which inay disclose a proper ground of chal- 
lenge for cause. Thus the trial counsel, after advising the court that ail offense 
chargecl agxinst the accused is punishable by death, inay ask, "Does any inem- 
h r  of the COLII-thave any conscientious scruples against imposing the death 
penalty in a proper case?" I f  he desires, the trial couiisel niay ask iildividual 
members to answer such a question. Similarly, the defense counsel inay question 
the court, or i~ldividual members thereof, with respect to whether they kno~v the 
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accused and, if so, whether they are hostile or  friendly toward him. It is op- 
tional mitih the questioning party whether the member being questioned shall be 
sworn to testify as to  his competency as a member before answering these pre- 
liminary questions. 

While this questioning may be free enough to provide the court members 
with snfficient informatian to pass upon the impartiality of the member con- 
cerned, disclosure of information derogatory to the accused may disqualify tho 
other members r h o  hear it. I11a general court-martial, a member may be exam-
ined out of the presence of the remaining members of the court as a preliminary 
to questioning before t.he court. 

c. Action upon disclosure. I f  it a p p a r s  from any di~xlomre that the law 
&cer or a member is subject to challenge on any ground stated in clauses (1) 
through (8) of 62f, and the fact is not disputed, the law officer or  member will 
be excused forthwitll. If  the law officer is excused or the court is reduced below 
a quorum, the court will adjourn pending detail of a new law officer or addi- 
tional members. Except as just stated, no action is required under this sub- 
paragraph (626) wit*ll respect to any disclosure that may be made; but pro- 
ceedings under this paragraph are without prejudice to any rights of challenge 
on either side. 

d. When made; reconsideration; opportunitg to challenge new mem-
ber. Challenges should be made before arraignment, but the lam officer, or the 
president of a special court-martial, should permit a challenge for muse to be 
presented a t  any stage of the proceedings. The faot that a particular challenge 
for cause has been adversely determined does not preclude the court from again 
entertaining it if good cause, such as newly discovered evidence, is shown. Full 
and timely opportunity will be given to challenge every new member or law 
officer. 

e. Peremptorg challenges. A peremptory challenge does not require any 
reason or ground therefor to  exist or  to be stated. It may be used before, during, 
or after challenges for cause, or against a member unsuccessfully challenged 
for cause, or against a new member if not previously utilized in the trial. It 
cannot be used against the law officer. A member challenged- peremptorily will 
be excused forthwith. 

I n  a joint or common trial each accused is entitled to one peremptory 
challenge. 

f .  Challenges for cause-grounds for. Among *he grounds of wl~allenges 
for cause against members of special and general courts-martial and, unless 
otherwise indicated by the context, the law officer of a general court-martial 
are the fdlowing : 

(1) That the challenged law officer or member is not eligible to  serve 
as law officer or member, respectively, on courts-martial. 

(2) That he is not a member or law officer of t;he court. 
(3) That he is t.he accuser as to any offense charged. See Article l(9) 

for definition of accuser. 
(4) That he will be a witness for the prosecutim. See 63 for definition of 

witness for the prosecution. 
(5) Tha,t he was the investigating officer as to any offense charged. See 

64 for definition of investigating officer. 
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(6) That he has actecl as counsel for the prosecntion or the accusecl as 
to any offense charged. 

(7) That upon a. rehearing or n new or other trial of the case he was 
a member of the court which first l~earcl the case. 

(8) That he is : t i  enliatecl member ~\-ho is a illeinber of the saine unit as 
the accused. See 4a and Article 25 (c) (2) for definitions of the word "unit." 

(9) That he has forwarded the charges in the case ~ ~ i t h  his personal 
recommendation concerning trial by court-i~zartial. 

(10) That he has formed or expressecl a positive and definite opinion as 
to the guilt or innocence of the accused as to any offense charged. 

(11) That he has acted in the same case as the convening authority or 
as the legal officer or staff judge advocate to the conr~eiiing authority. 

(12) That he will act in the same case as the r e r ~ i e ~ ~ i n ~  anuthority (84)
?

or as the legal officer or staft' judge advocate to the reviewing authority 
(85a). 


(13) Any other facts indicating that he shoulcl not sit as a nieinber or 
law officer in the interest of having the trial and subsequent proceedings 
free from substantial doubt as to legality, fairness, and impartiality. 
Examples of other facts wl~icl~ may constitute grounds for challenge are : 
That he will be a witness for the defense; that he testified or submitted a 
written statement in connection wit11 the investigation of the charges, 
unless at  the request of the accused; that he has officially expressecl an 
opinion as to the mental condition of the accused; that, when it can be 
avoided, a member is junior in rank or grade to the accused; that he has 
a direct personal interest in the result of the trial; that he is in any way 
closely related to the accused; that he participated as a member or as 
counsel in the trial of a closely related case; that he is decidedly hostile or 
friendly to the accused; that in a case involving an offense punishable by 
death a member has consciei~tious scruples against imposing the death 
penalty; that, not having been present as a member when testimony on 
the merits was heard, or other important proceedings were had in the 
case, his sitting as a member mill involve an appreciable risk of injury to 
the substantial rights of an accused, which risk will not be avoided by a 
reading of the record. I n  connection with this last example, see 41e and f ,  
and 62h(1). 

g. Limitations on inquiry as to eligibility of  law officer. A cl~allenge 
against a law officer based on the ground that he is not eligible to act as law 
officer (62f (1) ) will not be sustained unless it is sho~vn : (1) That he is not a 
commissioned officer; or (2) that he is not on active duty with an armed force; 
or (3) that he is not a member of the bar of a Federal court or of t l ~ e  highest 
court of a State of the United States; or (4) that he has not been certified to be 
qualified for duty as a law officer by the Judge Advocate General of the armed 
force of which he is a member. The hearing on such a challenge will be limited 
to the issue of determining whether any one of the four reasons enumerated 
above exists. In this connection, it may be inferred that a person detailed as 
the law officer of a general court-martial is a cormnissioned officer on active 
duty with an armed force, and the recital of his legal qualifications in the 
convening order is evidence of the facts recited therein. An inquiry into the 
general educational, legal, or judicial experience of the law officer is improper. 
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h. Procedure. (1) Banner of making chaZZenges. After any cl~allenges 
inade by the trial counsel have been decided, he will, after complying with any 
request made by the accused to  be permitted to examine the papers referred 
to in 44h, give the accused ,zn opportunity to exercise his rights as to  challenge. 
The accused thereupon may chdlenge, i11 turn, the law officer and each member 
to ~1101n he objects. As to peremptory challenges, see 62e. Pull axid timely 
opportunity will be given to the accused, including each accused in a joint 
or common trial, to exercise his right of challenge. A challenge may be with- 
drawn by tlie challenger for any reason, as when the challenged member makes 
a statement or reply rrhic.11 is satisfactory to the challenger. A challelige on the 
ground that a nieinber was absent nrl~eii testiinony on the merits or other 
important proceedings was had mill often be withdrawn by the challenger 
upon his being inforinecl that cei-tnin wit~lesses ~ryill be recalled and re-examined. 

(2) Inquiry. I f  a member or the law officer is challenged for cause, the 
clialle11ge, if not r~itllclra~vn, nlust be passed on by the members of the court, 
less the member c*hallengecl, after both sicles have been given an opport~mity 
to question the person challenged, to introduce evidence, and to argue. The 
challenger may subject the challenged member or law officer to an examination 
which may be under oath as to  the subject matter of the challenge. For  form 
of the oath, see 1149. This examinatiun may properly extend to ally of the 
matters enumerated in 62f as constituting or possibly constit~~tiag a g~ound  
for clidlenge and m y  other matters \ ~ h i c l ~  have n, substnntial or clirect bearing 

011 the rights of tllo accnsecl or the Governiiiei1t to n fair and impartial court. 

The person against ~ ~ l i o m  
a clmllenge for cause lias been inade will take no 
part in the hearings 11po11 the challenge except when called upon to testify or 
to make a statement as to his competency. However, the lam officer, or, subject 
to 57c, the president of a special court-martial, shall continue to  rule upon 
interlocutory questions arising during the hearing although the challenge was 
made against him and alt.liough he may, at the time such a question arises, be 
testifying under oat11 as to his competency. Ia the latter event, he should preface 
any ruling by a statement such as, 'LAs law officer (president) I rule that . . . ." 

Courts should be liberal in passing upon challenges, but need not sustain 
a cliallenge upon the mere assertion of the challenger. The burden of main- 
taining a challenge rests on the challenging party. A failure to sustain a 
challenge when good ground is shomn may require a disapprovzul on jurisdic- 
tional grounds or cause a rehearing because of error injuriously affecting the 
substantial rights of an accused. 

( 3 )  DeZiberatim and v o h g .  Deliberation and voting upon a challenge 
will be in closed session, and the law officer and the challenged member, if my, 
will be excluded. Before closing the court, the law officer, or the president of 
a special court-martial, should instruct the court on the applicable law and 
procedure to be followed in deciding the cl1alleiige. The vote upon the challenge 
is by secret written ballot, wl~ich ballot may be in the form "Sustained" or 
"Not Sustained." See Article 51(a) as to counting and checking tlie vote and 
announcing the result of the ballot. Deliberation on tlie challenge may properly 
include full and free cliscussioi1. The influence of superiority in rank mill not 
be employed in any manner in an attempt to control the independence of 
members in the exercise of their judgment. A majority of tlie ballots cast by 
the members present at the time the vote is taken shall decide the question of 
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sustaining or not sustaining the challenge. A tie vote on a challenge disqualifies 
the member challenged (Art. 52 (c) ) . Upon the court being opened, the presi- 
dent shall state in open session that the challenge has been sustained or not 
sustained. When five members of a general court-martial are present and one 
is challenged, the remaining four may vote on the challenge. Likewise, when 
three members of a special court-martial are present and one is challenged, 
the remaining two may vote on the challenge. 

(4) Action. I f  the challenge is sustained, the challenged member or 
law officer will withdraw from the court; otherwise he will resume his seat. 
The court mill then proceed to  consider the next challenge, if one is presented. 
When a court has been reduced below a quorum, or when the number of en- 
listed persons on a court is reduced below one-third in a case in which the 
accused has requested enlisted members, or when a challenge of the law officer 
for cause is sustained, the court will adjourn and report the matter to the 
convening authority. 

63. WITNESS FOR THE PROSECUTION. If  at any stage of the pro- 
ceedings the law officer or any member of the court is called as a witness for 
the prosecution, he shall, before qualifying as a witness, be excused from 
further duty as law officer or member, respectively, in the case. Whether the 
lam officer or ,z member called as a witness for the court is to be considered as 
a witness for the prosecution depends on the character of his testimony. I n  
case of cloubt he will be excused as law officer or member, respectively. I f  a 
\vitness called by the defense testifies adversely to the defense, he does not 
thereby become a "witness for the prosecution." 

For the purpose of this paragraph, a witness includes not only one who 
testifies in court but anyone whose declaration is received as evidence for any 
purpose, including written declarations made by affidavit or otherwise. For 
example, a person who by his certificate has attested or otherwise authenti- 
cated an official record introduced in evidence by the prosecution, or who has 
authenticated any writing so introduced, is a witness for the prosecution even 
if he cloes not testify in person. 

64. INVESTIGATING OFFICER. Within the meaning of the fifth clause 
of 62f ancl Articles 25 (cl) (2), 26 (a ) ,  and 27 (a) ,  the term "investigating &cer," 
as nppliecl to a particular offense, shall be understood to include a person who, 
under rthe provisions of 34 and Article 32, has investigated that offense or a 
closely relatecl offense alleged to have been committed by the accused. The term 
also includes any other person who, as counsel for, or a memlber of, a court of 
iacluiry, or as an investigating officer or otherwise, has conducted a personal 
investigation of n general matter involving the particular offense. However, i t  
cloes not include a person who, i11 the performance of his duties as counsel, has 
coadncted an investigntion of a particular offense or a closely related offense 
\vith a view to prosecuting or clefending i t  before a court-martial. But see 6a 
and 62f (6). 

65. ARRAIGNMENT. a. General. The court being organized and both 
parties ready to proceed, the trial counsel mill present the law officer and the 
members of the court ~vi th  copies of the charges and specificztions upon whiclh 
the accused is about to be tried. See 56d in bhis connection. The trial counsel 
will then read to the accused the charges and specifications. Thereafter, each of 
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the accused will be called upon to plead. This proceeding constitutes the arraign- 
ment. The pleas are not part of the arraignment. 

The accused may waive &he reading of the oharges and specifications. 
As a rule, after arraignment in a case involving several chargs and speci- 

fications, the procedure to be foIlowed will be to receive pleas according to 
numerical arder on the specifications of the first charge, then on the first charge, 
and so on with the rest. When ,appropriate, a single plea may be entered as to 
all charges and specifications wibhout enumerating them. 

b. Additional charges. After the arraignment of the accused upon certain 
charges, additional charges oannot be introduced at the same trial. However, 
additional charges can be introduced at any stage of the proceedings before the 
arraignment if all the usual pre-arraignment proceedings concerning those ad- 
ditional 0harge.s have been completed, including proceedings as to qualifying 
counsel and challenging 'and excusing the law officer and members of the cwrt. 
I n  such a caw, the accused may be arritigned on the additional charges as well 
as on the original charges, land the trial may proceed on both sets of charges. 
It is not necessary that any personnel of ibhe court be wworn when additional 
charges are introduced. An application for a reasonable continuance should be 
granted. 
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PLEAS AND MOTIONS 

GENERAGMOTIONS RAISING DEFENSES AND OBJECTIONS-MOTIONS TO DIS- 
MISS-MOTIONS TO GRANT APPROPRIATE RELIEF-PLEAS-MOTION FOR 
FINDING OF NOT GUILTY; RES JUDICATA 

66. GENERAL. a. Pleas. Pleas in court-martial procedure are pleas of 
guilty, not guilty, and pleas corresponding to permissible findings (70, 746). 
Pleas are entered after arrai-pment. 

b. Motions. A motion is an application to  the law officer or to the special 
court-martial for particular relief. Defenses and objections raised before a plea 
is entered shall be raised only by a motion to dismiss or to ~ z n t  appropriate 
relief as provided in this chapter. Except as otherwise stated, motions raising 
defenses and objections are made after arraimment. However, any defense or 
objection which is capable of determination ~vlthout trial of the issue raised by 
a plea of not guilty may be raised before trial by reference to the convening au- 
'chority as well as by motion before a plea is entered. Reference of these matters 
to the convening authority before trial i s  without prejudice to  the renewal olf 
the assertion by motion at the trial. 

67. MOTIONS RAISING DEFENSES AND OBJECTIONS. a. De- 
fenses and objections which may be raised. Defenses and objections such as 
ehat trial is barred by the statute of limit&ions, former jeopardy, pardon, con- 
structive condonation of desertion, former punishment, promised immunity, 
lack of jurisdiction, and failure of the charges to allege an offense slhould ordi- 
narily be asserted by motion to dismiss before sc plea is entered ; ln~tfailure to 
assert tihem at  that time does not constitute a, waiver of the defense or objection. 
Unless otherwise stated, failure to assert any such defense or objection-except 
lack of jurisdiction crr failure of the charges to  allege an offense-before the con- 
clusi~onof bhe hearing of the case constitutes a waiver. 

b. Defenses and objections which must be raised. Defenses and objec- 
tions based on defects in the preferrina of charges, reference for trial, form 

b.
of the charges and specifications, investigation, or &her pretrial proceedings 
other than abjections going to the jurisdiction of the court or tlle failure of the 
charges to allege an offense may 'be raised only by a motion for appropfiate re- 
lief before a plea is e n b e d .  Failure to  raise any sueh objection prior to plea 
constctutes la waiver thereof, but the law officer or special court-martial for good 
cause dhomn may grant relief from the waiver. 

c. Form and content of motion. The motion should briefly and clearly 
set fort11 the nature and grounds of the defense or objection -w'hich it is intended 
to raise. It may be presented orally or in writing. The substance of the motion 



and not its form or designation will control; for instance, if an accused makes 
.a motion which he calls a motion for >appropriate relief, but which in fa& raises 
an objection to trial on jurisdictional grounds, tlhe motion will be treated as a 
motion to dismiss. Defenses and objections which may appear to be available 
to  the accused shall, if not asserted, be brought to the attention of the accused 
in any case in which he is not represented by counsel and may be brought to  his 
attention in any case. 

d. Time o f  making motions. A motion raising any of the defenses and 
abjections discussed in a and b above normally is made before Dhe plea ise n h e d .  

Motions for a finding of not guilty are made !after the prosecution has 
rested its case or at the conclu$ion of all of the evidence. A motion to  inquire into 
the mental condition of tihe accused (122) or to delay the proceedings on the 
ground trhat the accused lacks the requisite mental capacity (120d) may be 
raised at any time during the trial. 

e. Hearing on the motion. A motion raising a defense or objection will 
be determined at the time i t  is made unless the law officer or special court- 
martial defers action on the motion until a later time. I f  action is deferred, 
however, the law officer or special court-martial should rule on the motion 
before the court closes to deliberate on the accused's guilt or innocence. Before 
action is taken on a contested motion, each side will be given an opportunity to 
introduce pertinent evidence anld to make an argument. I n  a general court- 
martial, the law officer may conduct the hearing out of the presence of the 
members of the court. However, a hearing on a motion for a finding of not guilty 
or  on any motion in which the sanity of the accused is in issue should be con- 
ducted in open session. Although counsel may refer to the facts of other perti- 
nent cases when arguing out of the hearing of the members of the court, he may 
do so before the members only when the motion is one in which the ruling is 
made subject to the objection of any member of the court. Except as otherwise 
indicated in the discussion of motions (68c, Statute of limitations) and else- 
where (122a, Insanity), the bunden rests on the accused to support by a pre- 
ponderance of the evidenw a motion raising a defense or objection. A decision 
on such a motion is always an interlocutory matter, but matters presented on 
such a motion may also raise a contested issue of fact of a kind which should 
properly be considered by the court in connection with its determination of the 
accused's guilt or innocence. See 576. For example, if a specification alleges that 
an offense was committed a t  a time which is within the statute of limitations 
and the accused makes a motion to dismiss on the ground that trial is 
barred by Article 43, asserting that the offense was committed a t  an earlrer time 
than that alleged, the time of the commission of the offense must, if the motion 
is denied, be specifically considered by each member of the court in connection 
with his deliberation on the findings of guilt or innocence. If  by exceptions or 
substitutivns the court finds that the offense was committed +t an earlier time, 
the ruling denying the motion to dismiss must be changed to one granting the 
motion, provideld the statute of limitations has run against the offense in view 
of the earlier time of commission found. See also 122 for a discussion of the 
question of the mental responsibility of the accused in connection with the 
findings on the general issue. 

f .  Effect of rulings on motion. The denial of a motion raising a defense 
or objection does not prevent the entering of another motion to the same specifi- 
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cation or charge. The law officer or special court-martial nlay reconsider any 
action in denying or sustaining a motion as long as the specification affected 
thereby is before the court. 

Except as otllermise indicated in the cliscussioa on motions, an accnsed will 
not be required to plead to a specification or  charge so long as the action of the 
court in sustaining a motion to dismiss or for  appropriate relief relating to the 
specification or charge stands; but when all such inotions as t o  a given charge 
or specification are denied, the accused sl~onlcl enter a plea or, if he stands mute, 
a plea of not guilty should be entered for  hi111 by the law officer or  by the 
presideilt of a special court-martial. 

Not\vithstanding the action of the court on a inotion raising a clefense or 
objection, the trial may proceed in the usual course as long as one or inore 
specifications ancl charges remain as to whicli a plea stancls. Fo r  example, when 
a motion to clismiss is sustained as to all but one specification and charge to 
which the plea is not guilty, the trial on that  specification and charge inay 
continue. But  when the trial cannot proceed further as the result of the action 
of the court on a motion raising a clefense or  objection, the court will adjonrn 
and submit the recorcl of its proceedings to the convening authority. 

I f  a specification before a court-martial has been dismissed on motion and 
the ruling does not amount t o  a finding of not guilty, the conrening authority 
may return the recorcl to tlie court for recoi~sideration of the ruling ailcl ally 
fnrther appropriate action (Art. 62 (a)  ) . This action shonlcl be taken only on 
application by the prosecution, with notice to the defense, after afforcling both 
sides ail opportunity to be heard. The convening authority may not return the 
record to the conrt for reconsicleration of a ruling which amounts to a fincling 
of not guilty, as, for  example, the granting of a nlotion to clismiss because of 
lack of mental responsibility a t  the time of the offense (120b) or  the granting 
of a motion for  a finding of not guilty (71a;Art. 62(b) ). Likewise, the conven- 
ing authority may not clirect the law officer or special court-martial to reconsider 
a ruling on a motion to grant appropriate relief or a ruling granting a requesi 
for a continuance. I n  returning tlie record of proceedings to the court, the 
convening authority mill include a statement of his reasons for clisagreeing, 
together with instructions to  reconvene and reconsider the ruling with respect 
to the matter in  disagreement. Except as provided in 122b ( 3 )  he mill not refer 
to or include in  his communication any factual information relative to the 
ruling in  question which is not already a part of the rdcorcl nor ~vi l l  he direct 
the court to consider any evidence o r  information other than that  which is 
already in  the recorcl. T o  the extent that  the matter in ~lisag~eemeilt relates 
solely to  a cluestion of lam, as ,for example, whether the charges allege an offense 
cognizable by a court-martial, the law officer or special court-martial ill accede 
to the view of the convening authority. I f  the matter in clisagreement relates 
to issues of fact, as, for example, n-hether an officer exercising general conrt- 

martial jurisdiction lias uilconditionally restored ,z suspected deserter to duty 
without trial with knowledge of the alleged desertion (68f),  the law officer or 
special court-martial mill exercise his or  its discretion in reconsiclerii~g the 
motion. 

I f  the convening authority does not return the record for reconsideration, 
he mill take the necessary action to conclude the case by publishing appropriate 
orders. See generally 82.83, and 85b. 
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When a motion to grant appropriate relief has been grauted by lthe law of- 
ficer or special court-martial, the convening authority may cause appropriate 
action to be taken to remedy the defect and, if appropriate, may return the 
record to the court or another court for appropriata further action. I f  he does 
not return the record to the court or arrange for trial by another court, as when 
a motion for change of venue has been granted (69e), he will dismiss the chargw 
to  which the motion relates. 

68. MOTIONS TO DISMISS. a. General. A motion to dismiss properly 
relates to  any defense or objection raised in bar of trial. Among the defenses 
and objections which may be raised by this motion before entering a plea are 
lack of jurisdiction (68b), failure of the charges to allege an offense (68b), run- 
ning of the statute of limitations (68c), former jeopardy ( 6 8 4 ,  pardon (68e), 
constructive condonation of desertion (68f), former punishment (68g) , immu-
nity (68h), and unreasonable denial of speedy trial (6%). 

b. Lack of  jurisdiction; failure to  allege an offense. ( 1 )  Gemml. I f  
the court lacks jurisdiction or if the charges fail to allege any offense under the 
code, the proceedings are a nullity. These objections cannot be waived and may 
be asserted at any time. 

(2) Lack of jwrisdiction. A motion to dismiss on the ground of lack of 
jurisdiction is ordinarily based on an assertion that the court is not properly 
constituted because i t  was not convened by an official empowered to convene 
it or on an assertion that the accused is not a person who properly may be tried 
by court-martial. See 8 as to requisites for court-martial jurisdiction and 9 as 
to jurisdiction of courts-martial as to persons. With respect to jurisdiction of 
an offense committed before a fraudulent discharge, a final conviction of hav- 
ing fraudulently obtained the discharge in violation of Article 83(2) may be 
shown by the prosecution as a final adjudication of the fraudulent discharge, 
and the accused may not dispute the jurisdiction of the court as to  the earlier 
offense on the ground that his separation from the service was not fraudulent. 
See Article 3 (b). 

(3) Pailwre to allege an offense. By a motion to dismiss, the accused 
may object to the failure of a specification to allege any offense triable by eourt- 
martial. With the exceptions stated in 14a, courts-martial do not have juris- 
diction to  try any offenses not cognizable under the code. Unless the specification 
of a charge alleges an offense of which a court-martial may take cognizance, a 
motion to dismiss should be granted as Ito the specification. I f  the motion is 
granted, the law officer, or the president of a special court-martial, will direct 
that the specification be stricken and disregarded. 

c. Statute of limitations (Art. 43). Except for certain offenses for which 
there is no limitation as to time (Art. 43(a)) ,  a person charged with an of- 
fense under the code is not liable to be tried by court-martial, unless the statute 
of limitations has been tolled (Art. 43 (d) ) , extended (Art. 43 (e) ) , or suspended 
(Art. 43 ( f ) ) , if sworn charcres have not been received by the officer exercising P
summary court-martial jurisdiction over the command within the period of 
time-either two or three years after the commission of the offense-specified 
in Article 43. See 215d for a discussion of the substantive rules with respect to 
the statute of limitations. 

When it appears from the charges or from the evidence introduced a t  the 
trial that the statute has run against an offense charged or, in the case of a con- 
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tinuing offense, a part of the offense charged, the law officer, or the president of 
a special court-martial, will bring the matter to the attention of the accused and 
advise him of his right to assert the statute unless it other\\-ise affirmatively ap- 
pears that the accused is aware of his rights in this regard. See 53h. If  the ac- 
cused pleads guilty to a lesser included offense against which the statute of 
limitations has apparently run, the law officer, or the president of a special 
court-martial, will advise the accused of his right to interpose the statute in 
bar of trial as to  that offense. See also 747~. 

The burden is not on the defense to show that neither absence from the 
territory in which the United States has anthorit,y to apprehend him nor other 
impediment prevents the accused from claiming exemptioi~ under Article 43. 
For example, if i t  appears from the charges in a peacetime desertion case that 
more than three years have elapsed between the date of the cohinission of the 
offense and the date when sworn charges and specifications were received by an 
officer exercising sumn~ary court-martial jurisdiction over the command, tlie 
motion should be granted unless the prosecution shows by a prepollclerance of 
evidence that the statute does not apply because of periods which, under the 
provisions of Article 43 (d),are to be excluded in computing the three years. 

Since the statute of limitations is a matter of defense, it may be waived by 
the accused provided he is aware of his right to assert it. A plea of guilty, after 
explanation of its effeot with respect to the statute of limitations, operates as 
such a waiver. I f  an accused pleads guilty to an included offense against which 
the statute of limitations has run and persists in the plea after the meaning and 
effect thereof have been explained to him including his right to interpose the 
statute of limitations as to the included offense, the plea of guilty, as long as it 
stands, is a waiver of his right to interpose the statute of limitations. Under these 
circumstances he may not, after a finding of guilty of the included offense, as- 
sert the statute of limitations. 

The defense of the statute of limitations generally is raised by a motion to 
dismiss. However, the defense also may be raised under a plea of not guilty by 
introducing evidence during ;the trial in those cases involving contested issues 
of fact which must be considered by the members of the court in connection with 
the issue of guilt or innocence. See 67e for an example of a case in which i t  is 
appropriate to raise the defense under a plea of not guilty. In  such a case, horn- 
ever, the accused should advise the law officer or the special court-martial that 
he is insisting upon the defense, of the statute of limitations under his plea of 
net guilty, as failure to assert the defense during the hearing may constitute a 
waiver. 

See 74h for the procedure to be followed when the accused is found guilty 
of a lesser included offense to which he has not entered a plea of guilty and 
against which the statute of limitations has run. 

d.  Former jeopardy. No person may, without his consent, be tried a sec- 
ond time for the same offense (Art. 44(a) ). See 215b for a discussion of the 
substantive rules with respect to the defense of former jeopardy. Former 
jeopardy by court-martial, in support of a motion to dismiss, may be estab- 
lished in appropriate cases by the order publishing the results of the trial. 
Former jeopardy before a civilian court may be established by the indictment 
and record of conviction or acquittal. 

e. Pardon. A pardon is an act of the President which exempts the indi- 
vidual on whom it, is bestowed from the punishment the lax- inflicts for a crimp 
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he has committed. A pardon nay be interposed in bar of trial by a niotion to 
dismiss. The usual rules as to documentary evidence apply to a written pardon, 
n-l~etller in the natnre of an individual pardon or of a general amnesty. If  tllfb 
document is not sufficiently explicit to determine ~vhether tlle nlotion sllould 
be sustained, the defense may introdl~ce other eridence tending to establish 
the pardon. 

f .  Constructive condonation of  desertion. If  an officer exercising general 
court-martial jurisdiction unconditionally restores a deserter to duty withont 
trial with knowledge of the alleged desertion, this action amounts to a con- 
structive condoilation of the desertion and may be interposed in bar of trinl 
subsequently ordered. I f  an officer exercising general court-martial jurisdiction 
has directed that a deserter he restored to duty but that he relnain subject to 
trial for the offense, such a restoration is not a constructive condonation of thc 
desertion and the individual so restored remains subject to trial. 

g. Former punishment. Nonjudicial punishment previously imposed 
under Article 15 for a minor offense and punishment imposed under Article 13 
for a minor disciplinary infraction may be interposed in bar of trial for the 
same offense or infraction. For a definitioil of "minor offenses," see 1286. See 
2150 for a discnssion of the substantire rules wit11 respect to the defense of 
former punishment. 

h. Grant or promise of immunity. An authority competent to order a 
person's trial by general court-martial may grant or promise him immunity 
from trial. A grant of immunity may be interposed as a bar to trinl if the trial 
in cl~~estion is contrary to the grant. A promise of imm~uljty mag also be inter- 

posed as a bar to trial if the trial is contrary to the terms of the promise. 


i. Speedy trial. An accused has the right to a speedy trial, the denial of 
TI-hich may be asserted by a motion to dismiss. See 215a for a discnssion of the 
substantive rules mit,h respect to the right to a speedy trial. When the accused 
moves for a dismissal of certain clx~rges on the ground that there has been an 
unreasonable delay as to those charges, the prosecution has the burden of estnb- 
lishing that the delay was not unreasonable. Objections based on the lack of a 
speedy trial may be 11-aived by a failure to make a timely motion to dismiss 
the aff ected charges. 

69. MOTIONS TO GRANT APPROPRIATE RELIEF. a. General. 
A motioil to grant appropriate relief is one made to cure a defect of forin or 
substance which impedes the accused in properly preparing for trial or con- 
ducting his defense. Among the objectioils which lnay be raised by such a motion 
are defects in charges and specifications vhicll do not amount to a failureof the 
charge to allege an offense (69b), a substantial dafcct in the conduct of the 
pretrial iizrestigcztion (see 34, 69c, Art. 32), 1)rejudicial joinder in a joint trial 
(69d), misjoinder in a common trial (331, 69d), and general atmosphere of 
prejudice at tlle place of trial (6%). I n  general these objections are waived if 
not asserted before the entry of a plea, but relief from the waiver may be 
granted for good cause (673). The motion sllould briefly and clearly set forth 
the nature of and the grounds for the request, objection, or questions i t  is 
iilteilded to make or raise. The motion admits nothing as to either the jurisdic- 
tion of the court or the merits of the case. For examples of other motions to 
grant appropriate relief which may be made during the trial, see 69f. 
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b. Defects in charges and specifications. ( 1 )  General. If  a specification, 
although alleging an offense cognizable by courts-martial, is defective in mat- 
ters of form, as when i t  is inartfully drawn, indefinite, or redmiclant or \i-hca 
i t  misnames the accused, is laid under the 11-ro1ig article, or does not colitain 
sufficient allegations as to time and place, the objectioil shoulrl be raised by a 
motion for appropriate relief. 

(2) W h e n  accused is  no t  misled. If  i t  clearly appears that the accusecl 
has not in fact been misled by the form of the charges aiid specifications and 
that a continuance is not necessary for the protection of his substantial rights, 
the court may proceed immediately wit11 the trial upon directing ail a~l)ropriate 
amendment of the defective charge or specification. 

( 3 )  W h e n ,  accuseci m a y  be nw'.~Z~d. I f  the specification is defective to the 
extent that %t does not fairly apprise the accused of the particular offense 
chargeti, the law officer or special court-martial, when the clefect is raised, mill 
according to the circumstances direct the specification to be stricken and clis- 
regarded, or continue the case to allow 'the trial counsel to apply to the con- 
vening authority for directions as to further proceedinos or permit the speci- 
fication to be amended so as to cure the defect and continue the case for such 
time as in the opinion of the law officer or special court-martial \\-ill ellable 
the accused properly to prepare his defense in view of the ameiiclment. 

I n  determining which of the courses mentioned in the preceding snb- 
paragrap11 is to be folloa-ed, the lam officer or special court-111:trtial will exercise 
discretion in the light of the circumstances of each case. The following dis- 
cussion is intended to provide guidance only and is not to be considered as 
providing a solution for every case. 

When a defective specification alleges a relatively minor offense aiid one 
or more specifications remain before the court alleging serious offenses as to 
which a delay of the trial might prejudice the interests of the accused or the 
Government, the law officer or special court-martial may strike the defective 
specification and proceed with the trial of the remaining offenses. 

Proper occasions for amending a defective specification ancl continuing 
the case may arise when the prosecution is prepared to propose an appropriate 
amendment which, without changing the nature of the offense charged, supplies 
sufficient particulars to enable the accused properly to prepare his defense. 

When the trial counsel is not prepared to propose an appropriate amend- 
ment to a defective specification, or when a proposed amendment to sucll a 
specification would change the natnre of the offense intended to be dlegecl and 
when the interests of justice do not require that the defective spe~ification be 
stricken in order that the trial may proceed with respect to other specifications, 
the law officer or a special court-martial may continue the case in order to per- 
mit the trial counsel to refer the matter to the convening authority. This pro- 
cedure is also appropriate in ally case when there is doubt as to the proper 
relief which should be granted with respect to a defective sl~ecification. 

c. Defects arising out of the pretrial investigation. A substantial failure 
to comply with the requirements of 34 and Article 32 may be brought to the 
attenhion of the court by a motion for appropriate relief. Such a motion should 
be granted only if the accused shows that the defect in the conduct of the inresti- 
gation has in fact prevented him from properly preparing for trial or has 
otherwise injuriously affected his substantial rights. If  the motion is granted, 
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t.he law officer may direct a continuance to enable the accused to  prepare his 
defense ptoperly, or may adjourn the proceedings to permit compliance with 
34 and Article 32 and report the bmis of his action .to the convening authority. 
The latter may, after taking necessary action to cure the defect, return the 
record to the court with instmctioils to proceed with the trial. 

d. Motion to sever. A motion to sever is a motioil by one of tw-o or niore 
co-accused to be tried ssparately from the other or others. Ocaasion for the 
motion may arise in either a joint or a common trial. 

I n  a common trial, a motion to sever mill be liberally considered. I k  should 
be granted on the motion of an accused arraigned in :I common trial with other 
accused against whom offenses are charged which are unrelated to those charged 
against the mover (332). 

The motion should be granted in any case if good cause is shown ;but when 
the essence of the offense is a combination between the parties-conspiracy, for 
instance-the law officer or special court-martial may prope~ly be more exacting 
than in other cases as to whether the facts established in support of the motion 
constitute good cause. The more common grounds for this motion are that the 
mover desires to use at his trial t l e  testimony of one or more of his co-accused 
or the testimony of the wife of one, that a defense of the other accused is antago- 
nistic to his own, or that evidence as to the other accused will in some manner 
prejudice his defense. 

If  the motion is granted, the law officer or special court-marti~l will decide 
which accused will be tried first and, in the case of joint charges, direct an ap- 
propriate amendment of the charges and specifications. For instance, if after 
severance the court proceeds wit11 the trial of B in a case in which A and B have 
been jointly charged with an offense, the specification should be amended to 
allege, in effect, either that R committed the offense or that B committed the of- 
fense in conjunction with A. The amendment should be formally made as a part 
of the proceedings, no actual alteration being made in the charge sheet jtself. 
For an example see the procedural guide, appendix 8a. When, as a result of ac- 
tion on a motion to sever, trial of one or more accused is deferred, the trial coun- 
sel will report the facts at once to the convening authority so that he may take 
appropriate action to try tlle deferred accused or to  make other di.srpusition of 
the charges as to  that accused. 

e. Change of venue. I f  the accused demonstrates that there exists a t  the 
place of trid where the prosecution is pending so great a general atmosphere 
of prejudice against him that he cannot obtain a fair and impartial trial in 
that place, l ~ e  is entitled, upon a motion for a cllange of waue, to be ttied at 
some other place. When such a motion is granted, the cl~arges shall be returned 
to the convening authority for arrangements for trial elsewllere, 

f .  Miscellaneous motions for relief. I n  addition to the grounds for mo- 
tions discussed above in this paragraph (69), there are others which may be 
made for the purpose of raising a specific objection on the merits before trial 
of tlle general issue. For examples, see 121 and 122 (Insanity). I f  a motion 
alnotults in substance to an application for a continuance, or to a challenge, 
motion to dismiss, or other matter for 1~1lich a procedure is provided, the motion 
will be regarded as such application, challenge, motion to dismiss, or other 
matter. A motion to  elect-that is, a motion that the prosecution be required 
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to elect upon ~vhich of two or more charges or specifications it 117ill proceed- 
will ordinarily not be granted. Bnt see 266. 

70. PLEAS. a. General. I n  court-martial proced~il-e, pleas include guilty, 
not guilty, and pleas corresponding to per~nissible findings of inclnded offenses. 
See 743(3). The law officer, special court-martial, or su~nnlary court-martial 
may refuse to accept a plea of guilty and should not accept the plea ~vitliout 
first determining that it is made voluntarily with understanding of the nature 
of the charge. If  an accused arraigned before a court-martial maBes ally irregu- 
lar pleading, or after a plea of guilty sets up inatter inconsistent 11-ith the plea, 
or if i t  appears that lie has entered the plea of guilty improvidently or througli 
laok of understanding of its meaning and effect, or if he fails or refuses to plead, 
a plea, of not guilty shall be entered in the record and the court shall proceed 
as though he had pleaded not guilty (Art. 46 (a ) ) .  The term "irregular plead- 
ing" includes such contradictory pleas as guilty ~vithout criminality or  guilty 
to a charge after pleading not guilty to a11 specifications thereunder. 

A plea of guilty by the accused may not be received to  any charge or speci- 
fication alleging an offense for ~11ic11 the death penalty may be adjudged (Art. 
45(b) ; see 1 5 a ( 3 ) ) ,but a plea of guilty may be received as to a noncapital 
offense which is necessarily included in a capital offense alleged. 

Except as to matters covered by a plea of guilty, a plea admits nothing as 
to the jurisdiction of the court and nothing as to the merits of the case. Any 
admission or waiver involved in a plea of guilty tjo any offense has effective 
existence only as long as the plea stands. A plea of not guilty or guilty will, in 
the absence of a motion to grant appropriate relief, be regarded as a waiver of 
any objection which must be raised by such n motion before plea, including any 
objection based on s misnomer of the accused whether under an alias or other- 
wise. See 676. By standing mute, an accused does not waive any objections 
otherwise waived by a plea. 

The accused has a legal and moral right to enter a plea of not guilty even 
if he knows he is guilty. This is so because his plea of not guilty amounts to 
nothing more than a statement that he stands upon his right to cast upon the 
prosecution the burden of proving his alleged guilt. 

A plea of guilty does not exclude the taking of evidence, and if there are 
aggravating or extenuating circumstances not clearly sho~vn by the specification 
and plea, any available and admissible evidence as to those circumstances may 
be introduced. I f  a plea of guilty to an included offense is entered, the trial 
counsel shall proceed with the prosecution of the offense charged. 

b. Procedure if  plea of guilty is entered. The following procedure is 
prescribed for all cases in which a plea of guilty is entered: 

(1) I n  general and special court-martial cases, the plea of guilty will be 
received only after the accused has had an ~pport~unity to consult with the 
counsel appointed for or selected by him. If  the accused has refused counsel, 
the plea should not be received. 

(2) The law officer, the president of a special court-martial, or summary 
court-martial should explain to the accused the meaning and effect of any 
plea of guilty made by him. This explanation should include the following : 

The elements of the offense to which the plea of auilty relates; 
?

That, as to  the offense to which the plea of guilty relates, the plea 
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admits every element charged and every act or onlission alleged and author- 
izes conviction of the offense without further proof; 

The inaximum authorized punishment, including permissible adclitional 
punishment (127c, Section I3),as appropriate, ~\-hich inay be adjudged upon 
conviotion of the offense; and 

That the maxiin~un authorized punisllmc~nt inay be adjudgecl up011 
conviction of the offense. 

(3)  A plea of guilty will not be accepted mlless the la\\- officer, special 
court-martial, or suminary court-martial, after the accusecl has been ques- 
tioned. is satisfied not only that the accused ~understands the meaning and 
effect of his plea and admits the allegatioiis to I\-hich he has pleaded gnilty 
but also that he is r-olnntarily pleading guilty because he is conr~inced that 
he is in fact guilty. See appendix 8a for an example of the procedure \vhich 
may be followed. 

(4) The explanation niade and the replies of the accusecl thereto will be 
set forth rerbatim in the record of trial of a general court-martial or of a 
special court-martial in which a verbatim record is kept. I n  other records 
of trial by special court-martial, the s~~bstance of the explnnation and replies 
will be set forth in the record of trial. I11records of trial by suminnry court- 
martial, the fact that R plea of guilty \\-as explained will be recorded in 
the space provided. 

( 5 )  The question whether the plea will be received is an interlocutory 
one. 
When an accused in the course of a trial follo\ving a plet~ of guilty illalces n 

statenlent to the court, in his testimony or otherwise, iilcoilsisteilt \~-ith the plea, 
the law officer, the president of a special court-martial, or the summary court- 
martial will inquire into the pror-idence of the plea. I f  as a result of this inquiry 
it appears that the accused in fact entered the plea improvidently or through 
lack of understanding of its meaning ancl effect, or if the accused does not volm- 
tarily withdraw his inconsistent statement, a plea of not guilt,y shall be entered 
and the trial will proceed as though he had pleaded not guilty. See 81-ticle 45 (2). 
If before the sentence is announced in a trial by general or special court-martial 
the accused asks permission to withdraw a plea of guilty and substitute a plea 
of not guilty or a plea to a lesser included offense, the law officer or special coonrt- 
martial may, as a matter of discretion, permit him to do so. As to the procedure 
at a trial by summary court-martial, see 79cZ(2). If a plea of ouilty previously 
entered is set aside, the prosecution \\-ill be given an opportunity to reopen its 
case and produce any available evidence ~\-hich it did not introduce because of 
the plea of guilty. See 81b (2) as to the procedure hi hen an accused asks perinis- 
sion to withdraw a plea of guilty during a rehearing on the sei~tence only. 

I n  a general court-martial, the explanatioil of the meaning and effect of a 
guilty plea and any inquiry into the providence of n guilty plea should be ac- 
complished by the law officer out of the presence of thc members of the 
court-martial. 

71. MOTION FOR FINDING OF NOT GUILTY; RES JUDICATA. a. 
Motion for finding of not guilty. 011inotioil of the defense, a finding of not 
guilty may be entered as to any offense charged after the evidence on either side 
is closed if the evidence is insufficient to sustain a conviction of that offense. I f  a 
motion for a finding of not guilty at  the close of tlze evidence offered by the 
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is not granted, the defense may offer evidence ~vit l~out having 
reserved the right to do so. But if all the evidence in the record, whether 

by the defense or the prosecution, or both, is sufficient to sustain a con- 
viction, the conviction need not be set aside upon review merely because the 
court erred in denying the motion for a finding of not guilty at the time it was 
made. 

The law officer, or the president of a special court-martial, in his discretion 
may require that the motion specifically indicate IT-herein the evidence is legally 
insufficient. The matter mill be determined as an iaterlocutory question. See 57 
and Article 51(b).  If  there is any evidence which, together with all inferences 
which can properly be drawn therefrom and a11 applicable presumptions, could 
reasonably tend to establish every essential element of an offense charged or 
included in any specification to which the motion is directed, the motion mill not 
be granted. The law officer, or the president of a special court-martial, in his 
discretion may defer action on any such motion as to any specification and 
p r m i t  the trial counsel to reopeli the case for the prosecution and to produce 
any available evidence. If  the motion is granted as to any specification, the 
ruling amounts to a finding of not guilty of that specification alid, when appro- 
priate, of the proper charge. 

After ruling initially upon a motion for a findjng of not guilty and before 
asking whether any member objects to the ruling (Art. 51(b) ), the law officer, 
or the president of a special court-martial, shall instruct the court as to the ele- 
ments of the offense and any lesser included offenses, the test to be applied in 
determining whether the motion should be granted, and any other matters TT-hicli 
psoperly warrant instruction at that time (57d). 

b. Res judicata The doctrine of res judicata provides that a matter put in 
issue and finally determined by a court of competent jurisdiction cannot be dis- 
puted between the same parties in a subsequent trial, even though the determina- 
tion was based upon an erroneous view or application of the law. Res judicata 
applies only to the matter determined and not to any principle of law announced 
by the court which may have led to the determination of the matter. I n  criminal 
trials, the doctrine of res judicata precludes the prosecution from relitigating a 
matter determined in the accused's favor by a previous final judgment or ruling, 
whether the present trial is for the same or a different offense and whether the 
previous proceeding culminated in an acquittal, a conviction, or otherwise. The 
accused inay invoke the doctrine by asserting a motion to dismiss on the basis of 
a matter finally determined in his favor at a previous trial or by objectiilg to 
evidence which is offered to prove a matter which was finally determined in his 
favor at a previous trial. The former adjudication may be proved by the record 
of trial in which it appears. Whether res judicata applies to a certain matter is 
an interlocutory question. See 57. The accused may invoke the doctrine of res 
judicata as to matters finally determined in a previous trial by court-martial or 
in any previous trial in which the TJnited States or any governmental unit 
deriving its authority therefrom mas a party. The doctrine may not be asserted 
by the prosecution. See, however, 68b (2). 

As an example of the operation of the doctrine of res judicata, if the 
accused is being tried by court-martial for the murder of A, he may successfully 
object to the introduction of evidence that he shot A if he hacl been acquitted at 
a previous trial by court-martial of a charge of having assaulted A by shooting 
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him on the same occasion, and tllis is so even though the defense of formeT 
jeopardy (68d) might not be available to the accused. As another example, the 
accused may successfully object to the introduction of a confessio~l against hjnl 
if that coizfession was excluded as being inadmissible against him at a previous 
trial by court-martial, even if the collfession mas excluded under an erroneous 
concept of the law. 



Chapter XIII 

MATTERS RELATED TO FINDINGS AND SENTENCE 

ARGUMENTS-INSTRUCTIONS-FINDINGS-PRESENTENCING PROCEDURE-
SENTENCE--CONCLUSION OF THE TRIAL 

72. ARGUMENTS. a. General. After both sides haye rested, argmneats 
may be made to the court by the trial counsel, the accused, and his counsel. The 
trial counsel has the right to make the opening argument and, if any argument 
is made on behalf of the defense, the closing argument. The closing argument of 
the trial counsel is generally limited to the discussion of propositions or matters 
argued by the defense. If  the trial counsel is permitted by the court to introduce 
new matter in his closing argument, the defense should be afforded an oppor- 
tunity to reply thereto, but this will not preclude the trial counsel from present- 
ing a final argument. See 75e as to argument on the sentence. 

If  the arguments indicate that a plea of guilty was entered improvidently, 
the law officer or special court-martial will take appropriate action as indicated 
in 70. 

Arguments of coqnsel may be oral, in writing, or both. See 8271 (4) in this 
connection. 

b. Content. A reasonable latitude should be allowed counsel in presenting 
their arguments. Restricting argument, particularly in long and complicated 
cases, may constitute error ;however, the law officer or special court-martial may 
as a matter of discretion limit argument when i t  is trivial or mere repetition. I n  
arguments on findings and sentence, as discussed in this paragraph and 75e, and 
as distinguished from arguments on other matters (53g and 57g(2) ), neither 
counsel may cite legal authorities or the facts of other cases. 

Counsel may make a reasonable comment on the evidence and may draw 
such inferences from the testimony as will support his theory of the case. The 
testimony, conduct, motives, and exidence of malice on the part of witnesses 
may, so far  as disclosed by the evid<nce, be commented upon. It is improper to 
state in an argument any matter of'fact as to which there has been no evidence. 
A party may, however, argue as though the testimony of his own witnesses 
conclusively established facts related by them. 

The prosecution may not comment ypon the failure of the accused to take 
the witness stand; however, if the accused has testified on the merits with 
respect to an offense charged and if he fails in that testimony to deny or explain 
specific facts of an incriminating nature that the evidence of the prosecutioil 
tends to establish with respect to that offense, such a failure may be commented 
upon. When an accused is on trial for a number of offenses and has testified 
to one or more of them only, no comment can be made on his failure to testify 
as to the others. Trial co~ulsel may not comment on the exercise by the accused 
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of his rights under Article 3l(b-),the conduct of the defense a t  the Articrle 
32 investigation, nor upon the probable effect of the court's hidings on 
relations between the military and civilian communities. 

Refusal of a witness to answer a proper question may be cominented upon. 
But see 148e and 1506. As to permissible comments on the fact thzt one wikness 
testified after hearing another, see 14Da (Kxai~~ination of ~~i tnesses) .  

c. Improper argument. Argument should not be interrupted by the other 
side or by the court unless it becoines improper, in whicll case it may be appro- 
priate for the law officer or special court-martial to order that the argument 
be confined to proper matters, and that any improper part dready made be 
disregarded. 

73. INSTRUCTIONS. a. General.After closing arguments have been con- 
cluded, the law officer, or &he president of a,special court-martial, mill give the 
court those instructions which are required by the law in the light of the cir- 
cumstances of the case. He will instruct the court as to the elements of the 
offense charged in each specification and the eleinents of each included offense in 
issue. The elements of the offense, for instr~~ctional purposes, are those issues 
of fact related to the offense which must be determined by the members of the 
court on the question of the guilt or innocence of the accused. When the question 
of insanity is reasonably raised by the evidence, he must instruct the court as to 
this issue. He should give instructions on the law governing each affirmativ~ 
defense reasonably in issue under the evidence and on the meaning of each term 
having a special legal connotatioil employed in the instructions. For example, 
in offenses of murder or manslaughter, instructions on self-defense (216~)  
must be given if that defense is reasonably raised by the evidence; and in the 
case of offenses requiring proof of specific intent or actual knowledge, instruc- 
tions on the possible effect of intoxication (154a(3)) must be given when this 
is an issue reasonably raised by the evidence. If any evidence, including evidence 
of other acts of misconduct of the accused, has been admitted for a limited 
purpose, he should instruct the court concerning the limited purpose for which 
it was received. See chapter X X V I I  as to instructions concerning ot,her 
evidentiary matters. 

Information 2s to the elements of certain oifenses and included offenses may 
be obtained from the subparagraphs entitled "Discussions" and "Proof" which 
appear in the discussion of the punitive article relating to each. See chapter 
XXVIII .  A mere reading of the elements of proof from applicable subpara- 
graphs will not, however, in most cases be sufficient to apprise the c ~ p r t  of what 
must be proved to warrant a coi~victioi~, nor will it provide other necessary 
instructions, such as those on affirmative defenses in issue. Instructions should be 
tailored to fit the circumstances of the individual case. I f  the law officer, or the 
president of a special court-martial, entertains any doubt as to the elements of 
a particular offense, the law governing an affirmative defense, what matter 
should be included in any instruction, or any other question relating to in- 
structions, he may call upon trial and defense counsel to produce any law 
available on these matters, including citations and authorities. 

I f  the accused has pleaded guilty to an offense and the plea still stands, 
the law officer, or president of a specid court-martial, may invite the attelltion 
of the court to the fact that no further proof of the offense to which the plea 



TRIALE--FINDINGS AND SENTENCE ll73d 

relates need be introduced by the prosecution to warrant a finding of guilty of 
that offense. I n  this connection, see 70. 

All instructions given by the law officer, or the president of a special court- 
martial, will be given in open session in the presence of the accused and counsel 
for both sides. 

b. Charging the court. After instrt~cting the court as set forth in 73a,the 
law officer, or the president of a special court-martial, shall, in all cases in 
which a not guilty plea Bas been entered and, when appropriate, in cases in 
which a plea of guilty to all charges and specificatiolls has been enterecl, charge 
the court : 

(1) That the accused must be presumed to be innocent until his guilt is 
established by legal and competent evidence beyond reasonable doubt; 

(2) That in the case being considered, if there is a reasonable doubt as 
to the guilt of the accqsed, the doubt must be resolved in favor of the 
accused and he must be acquitted ; 

(3) That if there is a reasonable doubt as to the degree of guilt, the 
finding must be in a lower degree as to which there is no reasonable doubt ; 
and 

(4) That the burden of proof to estalslish the guilt of the accused beyond 
reasonable doubt is upon the United States. 
c. Law officer's summarizing and commenting upon the evidence. TVheiz 

the law officer deems it necessary or desirable, he may give the court such addi- 
tional instructions as will assist it in making its findings. For example, he may, 
in an appropriate case, make an orderly statement of the issues of fact, sum- 
marize and comment upon the evidence on each side of those issues, and discuss 
the lam applicable thereto a t  greater length than required by 73a. 

I n  summarizing or commenting upon the evidence, the law officer should 
use the greatest caution to insure that his remarks do not extend beyond all 
accurate, fair, and dispassionate statement of what the evidence shows, both in 
behalf of the prosecution and the defense. He should not depart from the role 
of an impartial judge, or assume the role of a partisan aclvocate. H e  should not 
assume as true the existence or nonexistence of a material fact in issue as to 
which the evidence is confliding, as to ~v l~ ich  there is dispute, or which is not 
supported by the evidence, and he should make i t  clear that the members of the 
court are left free to exercise their independent judgment as to the facts. 

d. Preparing instructions. I f  the law officer, or the president of a special 
court-martial, deems i t  necessary or desirable, he may recess the court so that 
he may have time to prepare his instructions, and he may request counsel for 
both sides to furnish him with proposed instructions as to a particular issue in 
the case or as to any or all of the offenses charged. Counsel may submit proposed 
instructions without such a request, however, and need not submit them even 
when requested to do so. I f  either counsel submits proposkd instructions or re- 
quests instructions on any matter, the law officer, or the president of a special 
court-martial, should provide instructions on the matter if i t  is in issue and has 
not been adequately covered elsewhere in his instructions. Any proposed in- 
structions submitted by counsel mill be presented in writing and copies will be 
furnished to the opposing counsel. The law officer, or the president of a special 
court-martial, may accept, reject, or modify any proposed instruction that is 
submitted, and may substitute instructions of his own or refuse to give any 
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inst.ructions on a matter included in a proposed instruction submitted by counsel, 
subject to the limitations above. I n  giving an instruction ~roposed by counsel, 
he should not identify its source. He will cause all proposed instructions to be 
marked for identification and appended to the record of trial for consideration 
on review. Counsel may be permitted to present argument upon proposed in- 
structions. The members of the general court-martial will be excluded during 
the presentation of any argument upon a proposed instruction. The argument 
should be recorded and incorporated in the record. 

Normally, written instructions are not taken into closed session by the 
court, but any copy which is taken into closed session must be appended to the 
record of trial as an appellate exhibit. 

74. F I N D I N G S .  a. General. The following ~rinciples are applicable in 
connection with the findings : 

(1) Basis of findings. Only matters properly before the court as a whole 
may be considered. A member should not, for instance, be influenced by any 
knowledge of the acts, character, or service of the accused not based on the 
evidence or other proper matter before the court; by any opinions not properly 
in evidence; or by motives of partiality, favor, or affection. Matters as to which 
comment in argument is prohibited cannot be considered. 

(2) Weighing evidence. I n  weighing the evidence, a member is expected 
to utilize his common sense and his knowledge of human nature and of the ways 
of the world. I n  the light of all the circumstances of the case, he should consider 
the inherent probability or improbability of the evidence, and, with this in mind, 
he may properly believe one witness and disbelieve several witnesses whose 
testimony is in conflict with that of the one. I n  this connection, see 153a (Credi-
bility of witnesses) and 1536 (Impeachment of witnesses). 

(3) Reasonable dou6t. I n  order to convict of an offense, the court must 
be satisfied beyond a reasonable doubt that the accused is guilty thereof. By 
L L reasonable doubt" is intended not a fanciful or ingenious doubt or conjecture 
but substantial, honest, conscientious doubt suggested by the material evidence, 
or lack of it, in the case. It is an honest, substantial misgiving, generated by 
insufficiency of proof of guilt. It is not a captious doubt, nor a doubt suggested 
by the ingenuity of counsel or court and unwarranted by the testimony, nor 
11 doubt born pf a merciful inclination to permit the accused to escape conviction, 
nor a doubt prompted by sympathy for him or those connected with him. The 
meaning of the rule is that the proof must be such as to exclude not every 
I~~pothesisor possibility of innocence but any fair and rational hypothesis 
except that of guilt; what is required is not an absolute or mathematical cer- 
tainty but a moral certainty. 

The rule as to reasonable doubt extends to every element of the offense. 
I f ,  in a trial for desertion with intent to remain away permanently, a reasonable 
doubt exists as to that intent, the accused cannot properly be convicted as 
charged, although he might be convicted of the lesser included offense of 
absence without proper authority (app. 12). It is not necessary that each par- 
ticular fact advanced by the prosecution be proved beyond a reasonable doubt; 
it; is sufficient to warrant conviction if, on the whole evidence, the court is satis- 
fied beyond a reasonable doubt that the accused is guilty. 

I f  a reasonable doubt exists as to the mental responsibility of an accused 
for an offense charged, the accused cannot legally be convicted of that offense. 
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See 120b as to the stanclarcl of mental responsibility ancl 122 as to the burden 
of proof and presumption of sanity. See the fonrth paragraph of 214 as 
to the burden of proof when a special (affirmative) defense is in issue. 

A reasoilable doubt ]nay arise from the insufficiency of direct as well 
as circumstantial evidence. There is no general rule for contrasting the .weight 
of clirect ancl circu~nstai~tial eviclence. See 13Sb. The rule as to reasondle 
clonbt applies equally to cases supported by clirect el-icleace ancl those in \.vhich 
the only coinpetent evidence is circuinstantial. 

b. Findings as to the specifications. (1) General. Permissible findings 
include guilty; not guilty; guilty with exceptions, with or \vitl~out snbstitu- 
tions, ancl not guilty of tlie exceptions and guilty of any substitutions, as stated 
belo~v. 

The finding as to a specificatioil sllonld be consisteilt throughout. A find- 
ing of guilty ~ ~ i t h o u t  criminality should not be made. 

When t x o  or more accused are triecl jointly, the findings as to each accused 
should be stated separately. Any different findings as to two or more joint 
accused should be coi1sistei1t with one another. Thus, if A and B are joint 
accused and the court fincls B guilty of the offense charged and finds A not 
guilty, B shoulcl be found guilty by excepting from the specificatioil the name 
of A and the ~vorcls in the specification which indicate that the offense was 
a joint one. 

(2) Exceptions and substitzctions. One or more words or figures may be 
excepted and, 1v11en necessary, others substituted, provided the facts as so 
found constitute an offense by the accused which is punishable by the court 
apcl provided such an action does not change the nature or identity of any 
offense charged in the specification or increase the amount of punisl1ment that 
might be imposed for any sucll offense. The substitution of a new date or 
place may, but does not necessarily, change the nature or identity of an offense. 
For action to be talcen when the evidence indicates an offense not charged, see 55. 

(3) I c h d e d  offenses. I f  the evidence fails to prove the offense charged 
but does prove the commission of an offense necessarily included in that 
charged or of an attempt to coininit the offense charged or of an offense 
necessarily included therein, the court may by its findings except appropriate 
words and figures of the specification and, if necessary, substitute others, find- 
ing the acc~~secl not guilty of the excepted matter but guilty of the substituted 
matter. For a discussioi1 of included offense, see 158; for a discussion of 
attempts, see 159. 

A table listing some commol~ly incluclecl offenses appears in appendix 12. 
(4) 	Opjenses arising out of the same act or transaction. The accused 

may be found guilty of two or more offenses arising out of the same act or 
transaction, without regard to n-hether the offenses are separate. I11 this con- 
nection, however, see 76a(5). 

c. Findings as to the charges. Permissible findings include guilty; not 
guilty; not guilty, but guilty of 	a violation of Article -. 

A11 attempt should be f o ~ ~ n d  as a violation of Article 80 unless the attempt 
is included in  the express terms of some other article. For  examples, see 
Articles 85, 94, 100, 104, and 128. 

The finding as to a charge should not be inconsistent with, but should 
support, the findings as to the specifications thereunder. Thus, if two speci- 
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fications of desertion are under one charge and the accused is found guilty of 
the first specification, but guilty of only absence without leave as to the 
second specification, the finding as to the charge should be: Of the Charge: 
As to Specification 1:Guilty. As to Specification 2 :  Not guilty, but guilty of 
a violation of Article 86. A finding of guilty of one specification appropriate 
to its cl~arge requires a finding of p i l t y  of the charge, but a findin@ of not 
guilty of another such specification under that charge does not requlre any 
finding of the charge as to it. Thus, upon finding an accused guilty of one of 
the two specifications under a proper charg8, and not guilty of the other, the 
finding as to the charge should be simply guilty. 

A court may not find an offense as a violation of a11 article under which 
it was not charged solely for the purpose of increasing the authorized ~un ish-  
ment or for the purpose of adjudging less than the prescribed mandatory 
ptulishment. 

d. Procedure. (1) General. After the law officer, or the president of a 
special court-martial, has instructed the court as prescribed in 73, the count 
will close to deliberate and vote on the findings. Only the members of the court 
will be present. Deliberation ]nay properly include full and free discussion as 
to the merits of the case. The influence of superiority in rank shall not be em- 
ployed in any manner in an attempt to control the independence of members 
in the exercise of their judgment. 

(2 )  Voting. Voting shall be by secret written ballot (Art. 51 (a) ) and is 
obligatory. The order in which the several charges and specifications are to 
be voted upon will ordinarily be determined by the president, subject to the 
objection of a majority of the court, except that all the specifications under s 
charge shall precede that charge. The members noinldly vote upon a specifi- 
cation or charge by marking on their ballots: "Guilty;" "Not guilty;" or ‘Wet 
guilty, but guilty of ." The junior member of the court shall 
count the votes. The count shall be checked by the president, who shall forth- 
with announce the result of the ballot to the members of the court (Art. 51 (a)  ). 

( 3 )  Number of eotes required. No person may be convicted of an offense 
for which the death penalty is made mandatory by law (see, for example, Art. 
106), except by the concurrence of all the members of the court-martial present 
at the time the vote is taken. No person may be convicted of any other offense, 
except by 'the concurrence of two-thirds of the members present a t  the time the 
vote is taken (Art. 52). I f ,  in computing the number of votes reqt~ired, a frac- 
tion resulk, the fraction will be counted as one; thus, if five members are to 
vote, a requirement that two-thirds concur is not met unless four concur. A 
finding of not results as to any specification or charge if no other valid 
finding is reached thereon; l~owever, a court may recoiilsider ally finding before 
the same is formally announced in open session. The court may also reconsider 
any finding of guilty on its o m  motion at any time before it has first anllounced 
the sentence in the case. Any member of a court may propose that ,t fillding be 
reconsidered. If  a reballot is proposed by any member as to a fi11dillg of guilty 
of an 'offense for which the death penalty is maadatory by law, an adc?it,ioi~al 
ballot shall be taken immediately. Otherwise, the question shall be determined 
on secret written ballot, and a reballot shall be taken 011 a prior not guilty 
finding when a majority of the members vote in favor thereof or on a prior 
guilty finding if more than one-third of the members favor reballoting. 
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e. Requesting additional instructions. I f  during its cleliberation on the 
findings a general court-martial is in cloubt as to the applicability of tlie lam or 
the effeot of certain evidence in a case, such as whether i t  may make n fincling 
of guilty of a specification by substitntions ancl exceptions or whether there is 
any lesser included offense of which i t  may fincl the accused guilty, it may open 
and request additional instructions from the law officer. These instructions will 
be given in open session ill the presence of the accused ancl comlsel for both 
sides and wiIl be made a part of the recorcl. 

I f  a specid court-martial desires additional information on the subjects 
mentioned %hove, i t  may open and request counsel for both sides to present 
legd authorities on thc question or direct the trial counsel to obtain the iafor- 
mation. The proceedings, including any information that is giren the court 
by the trial counsel pursuant to such direction, will be in open session in the 
presence of the accusetl and his counsel and will be made a part of the recorcl. 

f .  Form of the findings. ( 1 )  General corwt-nbartin7. After a gelleri~l court- 
martial has finally voted on the finclings, the court may request the law officer 
and the reporter to appear before the court to put the findings in proper form, 
and t l i o ~  proceedings shall be on the recorcl. See Article 30. TIE president shall 
speak for the court in discussing the findings with the law officer and he shall 
be careful not to disclose the vote 04f any particular member of the court; he may, 
however, indicate whether a finding mas conc~~rred in by tn-0-thircls or all of 
the members, as the case may be. See Article 52(a) in this connection. When 
the law officer and the reporter enter the closed session, the lam officer should 
first require the president to state whether the court has reacllecl its findings 
and, if so, what those findings are, and this shall be cluIy recordecl. If  the court 
has not reached its findings, the lam officer may not re~nain in the closed session 
and further discussion between him and the court must be in open session. 

(2) XpeciaZ cowt-mlartial. A special court-martial puts its findings i11 
proper form in closed session, follo~ving the forms indicatecl in xppenclix 8a ancl 
the inslructions contained in 74b and c. 

(3) Reason for findings. No finding should include any indication of 
the reasons for making it. 

g. Announcing the findings. As so011 as a court-martial has determined 
the findings in a case, i t  will announce them in open session in the presence of the 
law officer, counsel, and the accused. Only the required percentage of members 
who concurred in findings of guilty should be announced. I f  i t  is discovered 
before the conclusion of a trial that there was an error made in annonncing 
the actual findings of the court, the error may be remedied by the nnnouace- 
ment of the correct findings. This cloes not amount to a reconsicleration by the 
court. See74d (3) as to  when reconsideration is proper. 

h. Statute of limitations. I f  by  exceptions and s~~bstitntions an accused is 
found guilty of an included offense to which he has not entered a plea of guilty, 
and +%inst -which i t  appears that the statute of limitations (Art. 43) has run, 
the law officer, ox the president of a special court-martial, will, as soon as such 
a finding is announcecl, advise him in open session of his right to avail himself 
of the s t a t~~te .  IT-ill be cleter~nined If  an accused interposes the statute, tlle i s s ~ ~ s  
in substantially the same manner as a motion to  dismiss on the grounds of the 
statute of limitations (68c), ancl if i l  is determined that the statute has run 
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against the offense, the law officer, or the president of a special court-martial, 
will set aside the findings and dismiss the specification. 

However, if an accused has pleaded guilty to an included offense and 11- 
persisted in his plea after the meaning and effect thereof have been explained 
to him, including his right to interpose the statute of limitations as to that 
offense, he has thereby waived the right to interpose the statute of limitations 
for the offense as long as his plea of guilty stands. Under these circumstances 
an accused may not, after a finding of guilty of such an included offense, assert 
the statute. 

75. PRESENTENCING PROCEDURE. a. General, After the court has 
announced findings of guilty, the prosecution and defense may present appro- 
priate matter to aid the court in determining the kind and amount of punishment 
to be imposed. 

Matter which is presented to the court after findings of guilty have been 
announced may not be considered as evidence against the accused in determin- 
ing the legal sufficiency of the findings of guilty upon review. I f  any matter 
inconsistent with a plea of guilty is received or if i t  appears from any matter 
received that a plea of guilty was entered improvidently, action should be 

Ltaken as outlined in 70. 

b. Matter presented by the prosecution. ( 1 )  Data as to service. The trial 
counsel will read to the court from the charge sheet the data as to  the age, pay, 
and service of the accused and the duration and nature of any restraint imposed 
before trial. I f  the defense objects to the data as being inaccurate or incomplete 
in a specified material particular, or as containing certain specified objection- 
able matter, the law officer or special court-martial shall determine the issue. 
Objections not asserted may be regarded as waived. 

(2) Evidence of previous convictions. The trial counsel will next intro- 
duce evidence of any previous convictions of the accused by courts-martial. This 
evidence is not limited to offenses similar to the one of which the accused stands 
convicted. The evidence must, however, relate to offenses committed during the 
six years next preceding the commission of any offense of which the accused 
stands convicted. I n  computing the six-year period, periods of unauthorized 
absence as shown by the findings in the case or by the evidence of previous 
convictions should be excluded. 

Unless the accused has been tried for an offense within the meaning 
of Article 44(b), evidence as to the offense is not admissible as evidence of a 
previous conviction. See 68d (Former jeopardy). Therefore, no proceeding in 
which an accused has been found guilty by a court-martial upon any charge or 
specification shall, as to that charge or specification, be admissible as a previous 
conviction until the finding of guilty has become final after review of the case 
has been fully completed. 

Ordinarily, previous convictions are proved by the record of previous 
convictions or the personnel records of the accused or an admissible copy or 
extract copy thereof. They may also be proved by the order promulgating the 
result of trial. The rules as to documentary evidence (143) apply to the proof 
of previous convictions as discussed in this subparagraph. A vacation of a sus- 
pended sentence does not itself qualify as a previous conviction and is not 
admissible as such. 
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(3) Matter showing aggravation o f  an  offense to which a plea of guilty 
has been entered. I f  a finding of guilty of an offense is based upon a plea of 
guilty and available and admissible evidence as to any aggravating circum- 
stances was not introduced before the fin~dings, the prosecution may introduce 
that evidence after the findings are announced. See 70 in this connection. 

c. Matter presented by the defense. ( 1 )  General. Whether or not i t  
introduced evidence on the issue of guilt or innocence, the defense may, after 
findings of guilty are announced and before the court closes to vote on the 
sentence, introduce matter in extenuation or mitigation. With respect to matter 
in extenuation and mitigation offered by the defense, the law officer or special 
court-martial may relax the rules of evidence to the extent of receiving affi- 
davits, certificates of military and civil officers, and other writings of similar 
apparent authenticity and reliability. 

( 2 )  Statement of accused. Whether or not he testified on the issue of 
guilt or innocence or as to matters in extenuation or mitigation, the accused may 
make an unsworn statement to  the court in mitigation o r  extenuation of the 
offenses of which he stands convicted, but the right to make such an unsworn 
statement does not permit the filing of the affidavit of the accused. This unsworn 
statement is not evidence, and the accused cannot be cross-examined upon it, but 
the prosecution may rebut statements of fact therein by evidence. The statement 
may be oral or in writing, or both. It may be made by the accused, by counsel, 
or by both. The statement should not include what is properly argument, but 
ordinarily the law officer or special court-martial will not stop a statement on 
that ground if i t  is being made orally and personally by the accused. 

(3) Matter in extenuation. Matter in extenuation of an offense serves to 
explain the circumstances surrounding the commission of the offense, including 
the reasons that actuated the accused but not extending to a legal justification 
or excuse. 

(4) Matter in miCigation. Matter in mitigation has for its purpose the 
lessening of the punishment to be assigned by the court or the furnishing of 
grounds for a recommendation for clemency. The fact that nonjudicial punish- 
ment under Article 15 has been imposed and enforced against the accused may 
be shown by the accused as a factor in mitigation upon trial for an offense 
growing out of the same act or omission for which the punishment was imposed 
and enforced. See 689. Matter in mitigotion may include particular acts of 
good conduct or bravery. I t  may exhibit the reputation or record of the accused 
in the service for efficiency, fidelity, subordination, temperance, courage, or any 
other traits that go to make a good officer or enlisted person. F a r  example, the 
accused may introduce evidence of the character given him on any former 
discharge from the military service, subject to the right of the prosecution to 
introduce in rebuttal evidence of the character given the accused on other dis- 
charges from the service. 

d. Rebuttal evidence. After matter in aggravation, extenuation, or miti- 
gation has been introduced, the prosecution or defense has the right to cross- 
examine any witnesses and to  offer evidence in rebuttal. 

e. Argument. After introduction of matters relating to the sentence, 
counsel for each side may make argnment for an appropriate sentence. Trial 
counsel may not, in this argument, purport to speak far the convening authority 
or any higher authority, refer to ;the views of these authorities, refer to any 



U 76a CHAPTER Xlll 

policy directive relative to punishment, or refer to any punishment or quantum 
of punishment in excess of that. which can lawfully be imposed iil the pgrticnlar 
case by the particular court. 

76. S E N T E N C E .  a. Basis for determining. I11determining the kind ancl 
amount of punishment to be imposed, the follo~ving matters are applicable: 

( 1 )  Except for an offense for which a mandatory pnnishment is pre- 
scribed, the determination of a proper punishment for an offense rests within 
the discretion of the court subject to the limitations prescribed in chapter 
XXV and by the article violated. See particularly the Table of Maximum 
Punishments (1276).  To the extent that punishment is discretionary, the sen- 
tence should provide a legal, appropriate, and adequate pnizislzment. 

(2) When applicable, the Table of Maximum Punishments prescribes 
the maximum limits authorized for each offense listed therein, and i t  should 
not be interpreted as indicating what is an appropriate sentence in an individual 
case. Whether the maximum or a lesser sentence will be imposed should be 
determined after a consideration of all the facts and circumstailces involved 
in the case, regardless of the stage of the trial at which they were established. 
Accordingly, the court may consider evidence of other offenses or acts of mis- 
conduct which were properly introduced in the case, even if that evidence does 
not meet the requirements of admissibility i11 75b ( 2 )  and even if i t  mas ilztro- 
duced for a limited purpose before the findings. See 138g and 1536 ( 2 )  ( b ) .  I n  
the exercise of its discretion in adjudging a sentence, the court may consicler 
evidence when properly introduced respecting the character of the accused as 
given in former discharges, the number and character of previous convictions, 
that a guilty plea is a mitigating factor, the nature and duration of any pretrial 
restraint, any evidence of mental impairment or deficiency ( 1 2 3 ) , and the cir- 
cumstances extenuating, mitignting, or aggravating the offense. I t  must also 
consider collateral features which limit the punishment-such as value in 
larceny, the length of absence in absence without leave, or the fact that the con- 
vening authority has directed that a capital case be treated as not capital (Art. 
49). For matters to be considered upon a rehearing, see 81d. See 145c and Article 
50 for limitations resulting from the use by the prosecution of testimony 
contained in a record of a court of inquiry. 

( 3 )  Dishonorable discharge should be reserved for those w31o should be 
serparaked under conditions of dishonor, after having bee11 convicted sf offenses 
usually recognized by the civil law as felonies, or of offenses of la militaLry nature 
requiring severe punishment. See 1276,Section B, as to when a clishonorable dis- 
charge is autlhorized as an additional puntshment. 

(4) A bad-wnduct diwharge may be imposed in any case in which a dis- 
honorable disclmrge mlay be imposed as well as in certain other cases. It is a less 
severe punishment than d'ishonorable discharge and is designed as a punisllnlent 
for bad-conduct rather than as a punishment for serious offenses of either ncivil 
or military nature. It is appropriate as p~~nisllment who has been for aa~accused 
convicted repeatedly of minor offenses and ~vhose punitive separation from the 
service appears to be necessary. See 127c, Section B, as to when a bad-conduct 
discharge is authorized as an additional punighment. 

(5) The maximum authorized punishment may be imposed for each 
of two or more separate offenses arising out of the same act or transaction. 
If  one offense is included in the other, the offenses are not separate. Also, 



TRIALS--FINDINGS AND SENTENCE 	 U 76a 

the general rule is that offenses are not eeparate unless each requires proof 
of an element not required to prove the other. For example, if an accused 
is convicted of escape from confinement (Art. 95) and desertion (Art. 85) 
which both arose out of the same act or transaction, the wurt  may legally 
adjudge the maximum punishment authorized for each offense because an intent 
to remain permanently absent is not a necessary element of the offense of escape, 
and a freeing from restraint is not a necessary element of the offense of de- 

' sertion ;but if, in this example, the accused had been convicted of absence wibll- 
out leave instead of desertion, he could not be separately punished for the two 
offenses because absence without leave does not require proof of any element 
not also required to prove the escape. 

Oare must be exeroised in applying the general rule strated in the above 
paragraph as there are other rules which may be applicable, with the result that 
in some instances a final determination of whether two offenses are separate 
can be made only after a study of the circumstances involved in the individual 
case. The following are examples of rules under which offenses may not be 
separate although each offense requires proof of an element not required to 
prove bhe oiher :' 

( a )  W h e n  the intent for each of severaZ offenses is to be inferred from 
the same fact. 

E x a m p b :  An aceused is convicted of desertion by Ian absence with an 
intent to remain away permanently (Art. 85 (a)  (I)) and 
also of desertion by quitting his organization with intent to 
shirk important service (Art. 85 (a) (2) ),as the result of one 
absence. I f  the intent for each offense is to  be inferred from 
the fact that the accused failed to comply with orders for 
overseas shipment, the offenses are not separate. 

( 6 )  W h e n  two offenses are committed as the result of a singZe impulse 
or intent. 

Example: 	An accused is convicted of unlawfully opening mail matter 
(Art. 134) and larceny (Art. 121) therefrom. I f  11e opened 
the mail bag for the purpose of stealing money contained in 
a letter in the bag, the offenses would not be separate. 

The following are examples of rules which establish that offenses are separate 
whether or not each offense requires proof of an element not required to prove 
the other : 

(a)W h e n  the offemes invoZv~vioZations o f  diferent social standards. 
Example: 	An accused is convicted of robbery (Art. 122) and con- 

spiracy (Art. 81) to commit the same robbery. Even if the 
overt act set forth in the conspiracy is the consummated 
robbery, the offenses are separate. See 160. 

(6) W h e n  the offenses involve the breach of separate duties. 
Examiple: 	An accused is convicted of misbehavior before the enemy 

through cowardly conduct in wrongfully failing to join his 
unit in the front lines (Art. 99 (5) ) and the willful disobedi- 
ence of the lawful order of a superior officer to join his unit in 
the front lines (Art. 90(2)) .  The offenses are separate be- 
cause in the first instance the accused had a duty to be with 
his unit and in the second he had a duty to  obey the order to 
join it. 
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When an accused is convicted of two or more offenses which are not 
separate, the maximum punishment for all of those offenses which merge 
is the maximum prescribed in the Table of Maximum Punishments for the 
one carrying the most severe punishment. 

b. Procedure. ( 1 )  Instructions on punishment. Before a coud-martial 
closes to deliberate and vote on the sentence, the law officer, or the president of 
a special court-martial, must instruct the members on the maximuin punishment 
which may be imposed. T l ~ e  maximum punishment will be the lowest of the 
following: the total permitted by 127c for the offenses d which the accused 
stands convicted, or the jurisdictional limit of the court-martial (see Art. 19) ,  
or, in a rehearing or new or other trial of the case, the maximum authorized 
pursuant to  81d or l lOa(2).A court-martial must not be advised of the basis 
for the sentence limitation or of any sentence which might be imposed for the 
oifense if not limited as set forth zbove. However, if an additional punishment 
is authorized because of previous convictions (1276,Section B), the lam officer, 
or the president of a specia.1 court-martial, should advise the court of the basis 
for the increased permissible punishment. I f  the president of a special court- 
martial has any question as to the maximum punishment that may be adjudged 
in a case, he may request counsel for either or  bt11sides to procure and present 
pertinent information concerning the matter for his consideration. This infor- 
mation will be given in open session in the presence of the accused and his counsel 
and should be made a matter of record. 

(2) DeZiberatwn and voting. The court sits in closed session during de- 
lilberation and voting upon the sentence. Only the members of the court will be 
present. Deliberation may properly include full and free discussion. The in- 
fluence of superiority tin rank ghall not be employed in any manner in an attempt 
to control the independence of members in the exercise of their judgment. 

When the discussi~on is completed, any member who desires to propose 
a sentence writes his proposal on a slip of paper. The junior member collects 
these proposed sentencee land submits them to th'e president. The court then 
votes on the proposed sentences, beginning with the lightest, until a sentence is 
adopted by the concurrence of the required number of members. Voting is by 
secret written ballot. The junior member shall in each case collect and count the 
votes. The count ,shall be checked by the president who shall forthwith announce 
the result of the ballot to the members of the court. 

It is the duty of each member to vo+ for a proper sentence for the offense 
or offenses of w'hicl~ the amused has been found guilty, without regard t o  his 
opinion or vote as to the guilt or innocence of the accused. Any sentence, even 
in a case where the punishment is mandatory, must have the concurrence of the 
required number of members. I f  the required proportion of the court members 
are conscienti~ously unable to reach agreement on a sentence, this fact shall be 
announced in open session and a mistrial declared. The convening authocrity may 
thereafter direct a rehearing on the sentence before a different court. 

(3) Nwnber of votes required. No person may [be sentenced t o  suffer 
death, except by the concurrence of a11 the members of the court-martial present 
at the time the vote is taken. No person may be sentenced to life imprisonment 
or to confinement for more than ten years, except by the concurrence of three- 
fourths of he members present a t  the time the vote is taken. All other sentences 
shall be determined by the concurrence of two-thirds of the members present a t  
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the time the vote is taken. See Article 52(b). I f ,  in computing the number of 
votes required, a fraction results, the fraction will be counted as one; thus, if 
six members are to vote, a requirement that three-fo~~rths concur is not met 
unless five concur. 

(4) F o r m  of sentence. Forms of sentences appear in appendix 13. The 
sentence adjudged sl~onld follow one of those forms or a combination or modifi- 
cation of those forms. The law officer may not enter a closed session of the court 
during sentence deliberations. However, the court may be given additional 
instructions in open session concerning the sentence when i t  so req~~ests or when 
otherwise appropriate to  assist in a proper sentence determination. See 74e for 
the correct procedure on additional instructions. 

c. Announcing sentence. As soon as it has determined the se~l'tence, the 
president mill announce the sentence in open session in the presence of the law 
officer, the accused, and counsel for both sides. Only the required percentage of 
members who concurred in the sentence should be announced. If  the law officer 
notes any ambiguity or apparent illegality in the sentence as announced by the 
court, he should bring the irregularity to the attention of the court so that it 
may close to reconsider and correct tml~e sentence. The court may not, however, 
reconsider the sentence with a view to increasing its severity after the sentence 
has been announced unless the sentence prescribed for the offense of which the 
accused has been convicted is mandatory (Art. 62(b)) .  Homever, if i t  is dis- 
covered before the dispersal of a court that there was an error made in announc- 
ing the sentence as actually determined by the court, the error may be remedied 
by announcing the correct sentence in open session. I11 appropriate cases, such 
an error may also be corrected in a similar manner by reconvening the court if 
the error is not discovered until after dispersal. I n  these situations it is unneces- 
sary to have a reconsideration. These prolcedures may not be used when the 
sentence announced is the one actually determined but i t  is later discovered that 
it does not express the actual intent of the court members. I n  a trial by special 
court-martial, an ambiguous or apparently illegal sentence may be called to the 
attention of the court by the trial counsel. 

Within tho limitations prescribed in this paragraph, the court may recon- 
sider a sentence on its own motion at any time before the record of trial has 
been authenticated and transmitted to the convening authority. I n  such la cam, 
however, all personnel of the court, the accused, counsel for (both sides and, in 
a generd court-martial, the law officer must be present. 

d .  Procedure for reconsideration. Subject to the rules provided in c above, 
any member of the court. may propose that a sentence be reconsidered. The ques- 
tion shd l  be determined by secret written ballot, and a rdballot on the sentence 
with a view to increming i t  will be taken only if a majority of the members 
present vote in favor therwf ;but a rebdlot 011the sentence with a view to de-
creasing it will be taken if the vote therefor indicates that reconsideration is 
not opposed by the number of votes required for the sentence that was pre-
viously agreed upon. 

77. CONCLUSION OF THE TRIAL. a. Recommendation for clemency. 
After the sentence hlas bem announfced, the defense may submit in writing for 
aitkachment to the record any matters as to clemency which it desires *to have 
considered by the ~lielnbers of the court or the convening authority. The rules 
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of evidence are not applic&ble to these matters, but they sl~ould not be cumula- 
tive of matters presented to the court before the sentence was announced. 

Mitigating circumstances which could not be taken into consideration in 
determining the sentence may be the basis of a, recommendation for clemency 
by individual members of the court. T l ~ e  recommendation should represent the 
free and voluntary expression of the individuals who join therein. It should 
be specific as to the amount and character of the clemency recommended and as 
to the r e a m s  for the recommendation. 

A recommendation for clemency will never be based upon a doubt as to 
the guilt of the accused. I f ,  conltrary to law, such a recommendation is made, i t  
will not impeach the finding of the court on the matter of guilt. The guilt or 
innocence of the accused is determined by the findings of the court, and, if the 
necessary number of members do not concur in a finding of guilt, the accused 
must be acquitted. A recommendation for clemency which clearly expresses a 
doubt as to guilt divulges the vote or opinion of any member making such a 
recommendation and thereby violates his oath. 

b. Adjournment. At the conclusion of the case, the court may proceed to 
other business, adjourn until a definite time, or adjourn to meet at the call of 
the president. 

c. Post trial matters. See 48j(2)  'as to the right of 'the defense 'to submit 
a brief of the matters which it desires to have considered in behalf of the ac- 
cused an review. 

As to the duty of trial counsel to notify the accused's commanding officer 
of the result of trial, see 440.For  preparation and authentication of the record, 
see chapter XVI 



Chapter XIV 

PROCEDURE OF INFERIOR COUR,TS-MARTIAL 

SPECIAL COURTS-MARTIALSUMMARY COTJRTS-MARTIAL 

78. SPECIAL COURTS-MARTIAL. Unless otherwise stated, the proce- 
dure of special courts-martial will, so far  as l~racticnble, be that prescribed for 
general courts-martial. The principal clistinction in procedure between special 
and general courts is that in the former all rulings on interlocutory questions 
other than challenges are macle by the presiclent (there being no law officer), 
subject to objectioil by other inembers (57).  Similarly, before the court closes 
to vote on the findinas the presideilt of a special court-martial instructs the 

a.' 
court in accorclance 1~1th paragraph 73, and before the court closes to vote on 
the selltence he instructs the court as to the maximum sentence, in accorclailce 
with 766 (1). See also appendix 8n. With respect to the preparation of records 
of trial by special courts-martial, see 83 and appenclices 9 ailcl 10; as to the 
disposition of such recorcls by the convelling authority, see 91b. 

79. SUMMARY COURTS-MARTIAL. a. Function. Thc fi~nction of a 
summary court-martial is to exercise justice promptly for relatively minor of- 
fenses ulider a simple form of procedure. The summary court will 'thoroughly 
and impartially inqnire into both sides of the matter and will assure that the 
interests of both the Government and the accusecl are safeguarclecl. Unless other- 
wise stated herein or in regnlations of the Secretary of a Department, the pro- 
cedure prescribed for a general court-martial will, ~vhen applicable, serve as a 
guide for a summary court-martial. See appendix 8a in this connection. See 
also 137. 

b. Power to  obtain evidence. A summary court has the same power as 
the trial counsel of a general or special court-martial to compel the attendance 
of civilian witnesses by subpoena (115; Art. 46) and to take depositions in 
proper cases (117; Art. 49). To obtain the attei~clance of witnesses, the sum- 
mary court will take action similar to that talcen by the trial counsel of a gen- 
eral or special court-martial. I n  this connection, see 44f(2). 

c. Examination of file. When charges are referred to a sumn~ary conrt- 
martial, the conrt will carefully examine the charges and allied papers to see 
that the charges are in proper form and that the data on the charge sheet and 
any evidence of previous convictions are complete and free from error of sub- 
stance or form. The summary court will report to the convening authority any 
substantial irregularity in the charges or accompanying papers. Ordinarily, 
the court will correct ancl initial slight errors or obvious mistakes in the charges, 
but if substantial changes are required, the court will refer the matter to the 
convening authority. See 33d. 
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d. Trial procedure. (1) Determining jurisdiction. After determining that 
the charges and other data are in proper form, the summary court should ar- 
range for the presence of the accused. When the accused appears, the court 
should advise him of the following matters: the general nature of the charges; 
the fact that they have been referred to a summary court-martial for trial ;who 
convened the court; the name of the accuser; the names of the witnesses mho 
will probably be called ;the right of the accused to cross-examine them or have 
the court ask any questions which the accused desires answered; the right of 
the accused to call any witnesses or produce any evidence in his own behalf 
with the assurance ithat the court will assist him in every possible way to do so; 
his right to testify on the merits or to remain silent (14%; app. 80; Art. 31) 
and, after any findings of guilty are announced, to make an unsworn statement 
in mitigation or ex%enuation of any offense of which he may be convicted (75c; 
app. 8a) ; the maximum sentence which the court can adjudge if the accused is 
found guilty of the offense or offenses charged. 

I f  i t  does not appear that the accused has been permitted and has elected 
to refuse punishment under Article 15 for all the offenses charged, the sum- 
mary court will advise him of his right to object to trial by summary court- 
martial (Art. 20) and will ask him whether he consents or objects to trial. After 
giving the accused a reasonable time to consider the question, the summary 
court will record his response in the space provided on the charge sheet. 

I f  the accused objects to trial and it does not appear that he has been per- 
mitted and has elected to  refuse punishment under Adicle 15 for all the of- 
fenses charged, the summary court will note those facts on the charge sheet and 
will return the charges and allied papers to the convening authority. 

I f  the accused consents to trial, or if he objects to trial and it appears that 
he has been permitted and has elected to refuse punishment under Article 15 
for all the offenses alleged, the summary court will proceed with the trial. 

( 2 )  Arraignment and pZeas. After complying with the provisions of the 
preceding paragraph (79d( l ) )  and determining that it has jurisdiction over 
the accused, the summary court will read or show the charges and specifications 
to the accused. Any necessary explanation of the charges may be made. The 
accused should then be asked how he pleads to each specification and charge. 

I f  the accused pleads guilty to any specification or charge, the summary 
court should explain to him the meaning and effect of the plea. This explanation 
should include the following: 

The elements of the offense to which the plea of guilty relates; 
That, as to the offense to which the plea of guilty relates, the plea ad- 

mits every element charged and every act or omission alleged and authorizes 
conviction of the offense without further proof ; 

The maximum authorized punishment which may be adjudged upon 
conviction ; and 

That the maximum authorized punishment may be adjudged upon 
conviction of the offense. See 7071 (2). 

A plea of guilty will not be accepted unless the summary court-maPtial 
after questioning the accused is satisfied not only that the accused understands 
the meaning and effect of his plea. and admits the allegations to which he has 
pleaded guilty but also that he is voluntarily pleading guilty because he is con- 
vinced that he is in fact guilty. See 706 (3). 
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I f  the accused desires to change his plea, or if the summary court is in 
doubt as to his understanding and desire to plead guilty, or if a t  any time 
during the trial the accused makes a statement, sworn or unsworn, inconsistent 
with his plea of guilty, a plea of not p i l t y  mill be entered. I f  a plea of guilty 
to all specifications and charges is allowed to stand, the court may proceed at 
once to find the accused wilty.  However, the conrt may, in the interest of jus- 
tice, proceed with the trial and consider evidence on the merits. I f ,  after hear- 
ing evidence on the merits, the court believes the plea of guilty to have been 
improvidently entered, i t  shall enter a plea of not guilty and proceed as tl~ough 
the accused had pleaded not guilty. See 70 and Article 45. 

( 3 )  P r e s e n t a t i o n  of evidence. I f  the accused has pleaded not guilty or 
if following a plea of guilty evidence on the merits or in extenuation or mi t ip -  
tion is to be received, arrangements will be made for the attendance of necessary 
witnesses. Witnesses should be excluded from the courtroom until called to 
testify. Witnesses for the prosecution will be called first and examined under 
oath as to all matters relevant to the offense charged. The accused will be ex- 
tended the right to cross-examine these witnesses. The sulnmary court will aid 
the accused in the cross-examination, and, if the accused desires, will ask 
questions suggested by the accused. On behalf of the accused, the court will 
obtain the attendance of witnesses, administer the oath and examine them, and 
obtain such other evidence as may tend to disprove or negative guilt of the 
charges, explain the acts or omissions charged, show extenuating circumstances, 
or establish grounds for mitigation. Before determining the findings, he will 
explain to the accused his right to testify on the merits or to remain silent and 
will give the accused full opportunity to exercise his election. See appendix 8 
for form of explanation. 

(4) P i d i n g s  and sentence. The applicable principles stated in 74 and 
76 should be considered by a summary court-martial in determining the findings 
and sentence, respectively. The conrt will announce the findings to the accused 
as soon as they are determined. I f  the accused has been found guilty of any 
offense, the summary court will advise him of his right to submit matter in 
extenuation or mitigation, including the making of an unsworn statement (750; 
app. 8). Before determining the sentence, the summary conrt mill show or read to 
the accused any admissible evidence of previous convictions (756 (2)) and the 
personal data appearing on the charge sheet and will ask him whether they 
are correct. I f  the accused claims they are not correht in any particular, the 
court will determine the issue (756 (1), (2)) .The court will advise the accused 
of the sentence as soon as it is determined. I f  the sentence includes confinement, 
the summary court will take such action as may be prescribed by the convening 
authority to have the accused delivered to an appropriate place of confinement. 

e. Record. Unless otherwise prescribed by regulations of the Secretary of 
a Department, the procedures provided herein are applicable to summary court- 
martial records. So much of the proceedings as relate to pleas, findings, and 
sentence must be recorded in the appropriate place on all copies of the charge 
sheet. The number of previous convictions considered and the fact that the 
accused was advised of the matters outlined in 79d will also be noted in the 
spaces provided on all copies of the charge sheet. Unless otherwise prescribed 
by the convening or higher authority, the evidence considered by the summary 
court-martial need not be summarized or attached to the record of trial. The 
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summary court should, however, line out and initial the name or names of 
any witnesses who are listed on the charge sheet but who were not called to 
testify. I f  the testimony of witnesses other than those listed was considered, the 
court should insert their names and addresses on all copies of the charge sheet 
and note whether they testified for or against the accused. The summary court 
will authenticate the record by signing each copy. He will forward all copies 
and the accompanying papers without formal letter of transmittal to the con- 
vening authority. I f  the summary court is the only officer present with the 
command, the record will so state, and that officer thereafter holds the record 
as convening authority for purposes of review. For disposition of summary 
court-martial records, see 916. 
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PROCEDURAL ASPECTS OF REVISION PROCEEDINGS, 
REHEARINGS, AND NEW OR OTHER TRIALS 

REVISION-REHEARINGS AND NEW OR OTHER TRIALS 

8Ch REVISION. a. General. The procedure of a general or special court- 
martial when reconvened for the purpose of revising its action or correcting 
its record will in general be as indicated by the form of record of proceecliags in 
revision (app. 8c). See Article 62 for  matters that  cannot be reconsidered ailcl 
67f as to procedure in reconsideration of action on motions ancl similar matters. 
A certificate of correction is the proper action for correcting an erroneous 
record to show the true proceedings. I n  this connection, see 866 (Correction of 
record). 

b. Personnel. Proceedings in revision may be talren oilly by the members 
of the court who participatecl in the findings and sentence. These proceedings 
may not be taken if the court has been dissolved. I11this connection, see 37c(l).  
The law officer, the accused, and counsel for  both sides must be present cluring 
the open sessions of the court in revision. The absence of a member of the court 
who participated in  the findings and sentence cloes not invalidate the proceed- 
ings if a quorum is present (five for  a general court-martial-three for  a special 
court-martial). The same law officer and counsel who participatecl in the trial 
of the case should be present, but the legality of the proceedings will not be 
affected if  a new law officer is properly detailed to the court and, opportunity 
to challenge him for  cause having been afforded counsel, he is sworn i n d  has 
familiarized himself with those portions of the record which are to be con- 
sidered by the court in taking its action in revision. Similarly, the legality of 
the proceedings is not affected if a member of the prosecution or  defense is 
present who was previously absent from, or who has been newly detailed to, 
the court, provided he has the requisite legal qualifications ancl is sworn. 

c. Procedure. I n  cases in  which 'the court 'has not reconvened on its lo\vi~ 
motion, the trial coui1sel will read in open session the communication from the 
convening authority returning the record and directing the reconvening. The 
law officer, or  the president of a special court-martial, should give the court 
any instructions necessary for the proper accomplishment of the revision action. 
I f  a general court-martial has any doubt as to the action which i t  may take, 
the law officer should be requested to give it additional instructions. I f  a special 
court-martial has any doubt as to its action in such a case, i t  may direct the 
trial counsel to produce in open session such legal authority and other infor- 
mation as may be necessary. The instructions will be given in open session and 
will be made a matter of recorcl. I f  necessary, the court mill then close and 
consider and determine the appropriate action to be taken on the matter before 
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it. As soon as it has determined its action, the court wll l  announce that action 
in the presence of the law officer, the accused, and counsel for both sides. In 
this connection, see 74f (Form of findings) and 763(4) (Form of sentence). 
It will then adjourn. 

As the action which may be taken is entirely corrective, a case will not 
be reopened by the calling or recalling of witnesses or otherwise. The law 
officer, or the trial counsel of a special court-martial, may invite the attention 
of the court to any ambiguous or apparently illegal action taken by it. 

d. Record. All proceedings in open session will be in the presence of bhe 
law officer, the accused, and counsel for both sides, and will be made a matter 
of record which will be authenticated in the manner prescribed for the original 
record. No physical change will be made in the original record. Amendments 
to the original convening order detailing a new law officer or counsel will be 
incorporated in the record of revision. See 82b (Contents of record) and appen- 
dices Sc (Revision procedure) and 96 (Authentication of record). 

e. Revision action by summary court-martial. What has been said with 
respect to the procedure in revision by general or special courts-martial will, 
so far as applicable, govern procedure in revision by summary courts-martial. 

81. REHEARINGS AND NEW OR OTHER TRIALS. a. Related pro- 
visions. See 92 (Ordering rehearing or other trial), 94a(2) (Review of records 
of trial pursuant to Article 65 (c) ) ,109 and 110 (New trial), and 1456 (Former 
testimony) ;Articles 63, 66(d), and 67(e) (Rehearings), and 73 (New trial). 

b. Procedure. (1) New or other trials and rehearings in full. I n  new or 
other trials and in rehearings which require findings on all charges and specifi- 
cations referred to a court-martial, the procedure in general is the same as in 
an original trial. 

(2) Rehea.1.in.g~on. sehtence only. I n  a rehearing on the sentence only 
(92), the procedure in general is the same as in any trial, but the portion of 
the procedure usually occurring after challenges, through and including the 
findings, is omitted. The court is advised of the offenses of which the accused 
stands convicted and for which they shall impose sentence. No new evidence 
of guilt or innocence not presented at  the original trial shall be presented, 
but the matters covered in 75 are proper. The prosecution and defense may 
establish the content of the record of the original trial, relative to the evidence 
on the merits relating to the offenses of which the accused stands convicted 
but not sentenced. This may be done by stipulation (154b), or it may be done 
by reading from the record of the original hearing, whether or not testimony 
so read would be admissible as former testimony under the former testimony 
exception to the hearsay rule (145b) and whether or not the testimony was 
given through an interpreter. Matters excluded from the record or improperly 
admitted at  the previous hearing will not be brought to the attention of the 
court. The accused at  such a rehearing may not withdraw any plea of guilty 
upon which the findings of guilty now before the court were based. However, 
if he establishes that such a plea was improvident (?'Oh), the hearing will be 
suspended and the matter referred to the authority directing the rehearing 
on the sentence, for appropriate action. 

(3) Combined rehelarings. When a rehearing on sentence is combined 
with a trial on the merits of some of the specifications referred to the court, 
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whether o r  not those specifications are being reheard, the trial mill first proceed 
on the merits without reference to the ~ e h e a r i i ~ g  on sentence. After  the court has 
announced its findings: i t  will then be advised of the offenses on which the 
rehearing on sentence 1s being helcl, additional challenges for cause will be 

if appropriate, and the principles set forth in 81b(2) will apply as 
to those offenses. The court JT-ill then continue with its sentencing procedure 
and will adjudge a single sentence as to all offenses under consideration. 
See 81d( l ) .  

c. Examination of  record of  former proceedings. No member of a gen-
eral or  special court-martial upon a rehearing or upon a new or other trial 
should be permitted to exanline the recorcl of the former proceedings or any 
document, other than the charges, referred I\-it11 the charges to the trial counsel, 
except when received in evidence a t  the rehearing or new trial. But  see 816 (2) 
as to the procedure for  rearling from the record on rellearillgs 011 sentence. 
However, the law officer, or the president of a special court-niartial, may ex- 
amine that part of the record of any prior ~roceeclings which relates to errors 
committed a t  the former proceedings v-lien necessary to enable him to decide 
upon the admissibility of offered evidence or other questions of law involved. 
I n  this connection, see the ilinth paragraph of 920. Such a part of the record 
may be read to the court when necessary for  i t  to pass upon a ruling made 
subject to objection by any nieinber under Article 51(b). See 57 and 67f. 

d.  Rules relating to sentence. ( 1 )  Rekeu~i lzgsnnd new trials. Before a 
court-martial retires to detern~ine a sentence upon a rehearing or new trial, i t  
will be advised of the maximuin sentence i t  may in~pose (766 (1) ) . See Article 
63(b) as to limitations on sentence wit11 respect to rehearings and llOa(2) 
with respect to new trials. 

Offenses on which a rehearing or new trial is held shall not be the basis 
for punishment in excess of or more severe than the legal sentence upon a 
previous hearing or trial, as ultimately reduced by the convening or other 
proper authority pi7he11 any such action has been taken. Thus, if the sentence 
in the previous proceeding to dishonorable discharge, confineinent a t  hard 
labor for three years, and total forfeitures was nloclified by a convening or  
other proper authority t o  bad-conduct discharge, confinement a t  hard labor 
for two years, and total forfeitures, based upon considerations of appropriate- 
ness or clemency, the senteilce as niodified is the most severe which can be 
predicated on findings of guilty of the reheard offenses. I11adjudging a sentence 
not in excess of or  Inore severe than the one imposed a t  a previous hearing 
or trial, a court-martial is not limited to adjudging the same or a lesser form 
or amount of the same type of puaishn~ent forinerly adjudged. When a rehear- 
ing is combined with a trial on additional charcres (92), the maximum sentence 

9is computed by combinina the inaxilnunl punishments, as determined above, 
b

for the reheard offenses w ~ t hthe maxiinurn for  the additional offenses of which 
the accused is found guilty, subject to the applicable provisions of 126 and 127. 

The court shall not be advised of the basis for the sentence limitation. 
I f  the accused is found guilty upon any charge and specification upon a 

new trial under Article 73 or  a rehearing the court will, subject to the pertinent 
limitations above, adjudge a11 appropriate sentence (76u) without r e p r d  to any 
credit to  which the acc~~sed  may be entitled by virtue of the prior execution of 
any part  of the sentence. See 89c('l) (a) (Action on rehearing) for the action 
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of the convening authority with respect to the sentence adjudged on a rehearing. 
See 89c('i') ( 6 )  and 1106 for such action on the sentence adjudged upon a new 
trial. 

(2) Other trials. The term "other trial" refers to another trial of a case 
in which the original proceediags were declared invalid because of lack of juris- 
diction ( 8 )  or failure of the charges to allege any offense under the code (686) .  
The other trial of a case is subject to the sentence rules provided for rehearings 
in ( 1 )  above, except that no sentence limitations apply if the original trial was 
invalid because a sulninary or special court-martial improperly tried an offense 
involving a mandatory punishment or one otherwise considered capital. See 
15a and 16a. 
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RECORDS OF TRIAL 

GENERAL COURTS-MARTIALINFERIOR COURTS-MARTIAL 

82. GENERAL COURTS-MARTIAL. a. Responsibility for preparation. 
Each general court-martial shall keep a separate record of the proceedings of 
the trial of each case brought before it. The recorcl is prepared by tlie trial 
counsel under the direction of the court, but the persolis antl~eaticating the rec- 
ord are responsible for its accuracy. See Articles 38(a)  and 54(a). I t  is immate- 
rial to the sufficiency of a record whether i t  was kept or written by the trial 
counsel or by a reporter acting under his direction. 

I f  practicable, the trial counsel will retain or cause to be retained any 
stenographic or other notes or any ineclianical or electronic recordings from 
which the record of trial was prepared for such a period as may be prescribecl 
in appropriate regulations. 

b. Contents. ( 1 )  General. The record of the proceedings in each case will 
be separate and complete in itself and independent of any other document. The 
record mill show all the essential jurisdictional facts. I t  %ill set forth a verbatim 
transcript of all proceedings had in the open sessions of the court, hearings held 
out of the presence of the members, and any proceedings in wl~ich the law officer 
appeared before the court in closed session to put the findings in proper form. 
See 74f (1) and Article 39. I f  testimony is given through an interpreter, the 
record will so state. When a trial is terniinated before findings or sentence, the 
record of trial will show the proceedings up to tlie time of the termination. For 
details of contents and certain exceptions to tlie foregoing rules, see appendix 9. 

( 2 )  J fat ter  stricken from t h  record. Althougl~ not considered by the 
court as evidence, any remarks or testimony ordered to be stricken or disregarded 
will nevertheless be fully recorded. 

(3) Record of revision proceedings. When a record is ainendecl in revision 
proceedings, the record of the proceedings in revision will s h o ~  specifically, 
ordinarily by page and line, the part of the original record that is changed and 
the changes made. 111such a case, no physical change ~vil l  be made in tlie original 
record. See 80d and appendix 8c. 

(4) Arguments  and 6 k f s .  A11 oral arg~uneats and statements of counsel 
made during the trial shall be set forth verbatim in the record. I f  the speed of 
an oral argument is such that tlie reporter is unable to record i t  verbatim, tlie 
lam officer should direct counsel either to reduce the speed of his argument or 
to submit the argument in writing. A written brief or statement of counsel may 
be read to the court if appropriate and thereafter attachecl to the record as an 
exhibit. 
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( 5 )  Appendages. Accompanying the original record-securely bound to- 
gether-will be the original charge sheet and, if not used as exhibits or properly 
disposed of otherwise, the other papers which accompanied the charges when 
referred for trial, including the report of investigation under Article 32 and, 
if the trial was a rehearing or new or other trial of the case, the record of the 
former hearing or hearings. 

The following matters will, in an appropris~te case, be bound into the 
record immediately following the exhibits :Recommendatiolls and other papers 
relative to clemency (77a);offered exhibits which were excluded as not admissi- 
ble in evidence (54d); proposed instructions and any arguments made thereon 
(73d); the certificate of a medical officer as to the physical condition of an ac- 
cused who has been sentenced to confinement on diminished rations or on bread 
and water (125). 

Copies of vouchers for the payment of reporters or witnesses need not be 
attached to the record. 

c. Copies. For instructions as 'to the preparation of copies of the record, 
see 4971 ( 2 )  and appendix 9f.  All copies of the record except those delivered to 
the accused will be attached to the original record of trial when i t  is forwarded 
to the convening authority. 

d. Security classification. TUlen the record contains information which 
is required to be classified by the security regulations of the armed force con- 
cerned, the trial counsel mill take appropriate action in accordance with perti- 
nent regulations to assign a proper security classification to the record. How- 
ever, convening authorities, staff judge advocates, and legal officers will be on 
the alert to downgrade or declassify a record of trial which does not contain 
data requiring security protection. I f  the papers accompanying the record of 
trial include classified matter which is not material to the inquiry, this matter 
should be withdrawn from the papers to be bound with the record if the with- 
drawal will permit downgrading or declassification of the record. I f  the ac- 
companying papers include classified matter which is material to the inquiry, 
action should be taken to have this matter declassified or downgraded when 
that action is possible and mill permit domngracling or declassification of the 
record. 

e. Correction of record. After the record has been transcribed and before 
i t  is authenticated, the trial counsel should examine i t  carefully for errors or 
omissions. If  any are discovered, he should make and initial those changes 
wliich are necessary to make the record show the true proceedings. If major 
corrections are necessary, he should direct the reporter to rewrite the record or 
the part of it that is defective. Changes inay not be made by the trial counsel 
after the record is authenticated. 

When undue delay will not result, the trial counsel should permit the de- 
fense counsel to examine the record before it is forwarded to the convening 
authority. A suitable notation that this examination has been accomplished 
by the defense coullsel should be included in the record, preferably on the page 
bearing the authentication. See appendix 9c for form. If  the defense counsel 
discovers errors or omissions in the record, he should suggest to the trial 
counsel appropriate changes to make the record show the true proceedings. If 
the trial counsel does not concur with the defense counsel as to a suggested 
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change, or if the record has already been authenticated, the trial counsel should 
bring the suggestions to the attention of those ~vllo authenticated the record. 

At  any time before the record is forwarded to the collvening authority, the 
persons who authenticate tlle record may change it to make it show the true 
proceedings. Those changes, as well as any changes made by the trial counsel, 
should be initialed by the persons who authenticate the record. 

f .  Authentication. The record in each case shall be authenticated by the 
signatures of the president and law officer who were actually present a t  the coa- 
clusioil of the proceedings. I f ,  after trial, either of the persons .who served in 
those capacities is unable to authenticate because of death, disability, or ab- 
sence, the record will be signed by the one of them who is available to authen- 
ticate and by a member of the court who was present at the co~lclnsioll of the 
proceedings. I f  both the persons 1vho served in those capacities are unable to 
authenticate because of death, disability, or absence, the record will be signed 
by two members of the court who were present at the coilclusion of the proceed- 
ings. When some one other than the president or law officer authenticates, the 
reason will be stated. See appendix 96 for forms of authentication. 

g. Disposition. ( 1 )  Delivery to accused. Subject to the exceptions noted 
below with respect to security matters, the t r i d  co~ulsel mill arrange for tpe 
accused to be furnished with a copy of the record of trial and a11 documentary 
exhibits received in evidence as soon as the record is authenticated. See 54d 
143a;(2), ap-pendix 9f,and Article 54(c). The receipt of the accused for the 
copy of the record furnished him will be attached to the original record of 
trial. If  it is impracticable to secure a receipt from the accused before the orig- 
inal record is forwarded to the convening authority, the trial counsel will at- 
tach to the original record a certificate to the effect that a copy of the record 
has been transmitted to the accused-giving the means of transmission and the 
addressee. I n  this case, the receipt of the accused mill be forwarded to the con- 
vening authority as soon as i t  is obtained. 

The accused is also entitled to an autl~enticated copy of a record in revi- 
sion to the same extent that he is to a copy of the original proceedings. 

If  the copy of the record prepared for the accused contains matter requir- 
ing security protection, the trial counsel, ~ ~ n l e s s  otherwise directed by tlle con- 
vening authority, will forward the accused's copy to the convening authority. 
The latter will excise or withdraw from the accused's copy any matter requir- 
ing security protection (82d) and will, thereafter, cause the expurgated copy 
to be delivered to the accused together with a certificate to the effect that certain 
matter has been deleted or withdrawn from the accused's copy of the record for 
reasons of national security, and that the original record of trial may be in- 
spected in the files of the Judge Advocate General of the appropriate Depart- 
ment under such regulations as may be prescribed by the Secretary concerned. 
The certificate will list : , 

( a )  The pages from which matter has been deleted; 
(6) The pages which have been removed in their entirety; and 
(c) The exhibits which have been withdrawn. 

A copy of this certificate, together with a statement signed by the accused 
acknowledging receipt of an expurgated copy of the record of trial, or a cer- 
tificate of delivery of the expurgated copy, shall be attached to the original 
record of trial. 
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(2 )  Forwarding to colzzlening authority. The original record and accom- 
panying papers and the necessary copies of the record will be forwarded to the 
convening authority or to his successor in command or, if the court Was con- 
vened by the President of the United States or the Secretary of a Department, 
to the Judge Advocate General of the Department concerned. See Articles 
17(b) and 60. 

h. Loss of  record. When a record of trilal is lost or destroyed, a new record 
will be prepared if practicable and will become the record of trial in the case. 
The new record will, however, be prepared only when the available original 
notes or other sources enable the preparation of a complete and substantially 
accurate record of the case. I11any case of loss of a record before action by the 
convening authority, the trial counsel or other proper person will fully inform 
the convening authority as to the facts and as to the action, if any, taken. 

i. Loss of  notes or recordings of  the proceedings. I f  idle notes or record- 
ings of the proceedings in court are lost before the record of trial has been 
prepared, the convening authority will be fully informed of the facts. There- 
after, unless the convening authority directs otherwise, a record of trial will 
be prepared following, as nearly as practicable, the form of record prescribed 
in appendices 8 and 9. The record will be authenticated and disposed of as 
provided in 82f and g. The fact that such a record does not contain a verbatim 
transcript of all the proceedings may deprive the accused of his right under 
the code to a full appellate review of his case and, thus, be a proper reason for 
disapproving any sentence adjudged, but it shall not preclude the convening 
authority from ordering a rehearing as to any offense of which the accused was 
found guilty if the finding is supported by the summary of the evidence con- 
tained in the record. In this connection, see 92. 

83. INFERIOR COURTS-MARTIAL. a. Special court-martial records 
involving bad-conduct discharge. Subject to the exceptions set forth in appen-
dices 8 and 9, a record of trial by special court-martial in which a bad-conduct 
discharge is adjudged will contain a verbatim transcript of all proceedings in 
open session. I t  will follow the form in appendix 9 and will be prepared and 
disposed of in accordance with the rules prescribed in 82 for a record of trial 
by general court-martial. As to authentication, see appendix 96 (2). 

b. Special court-martial records not involving bad-conduct discharge. 
When a bad-conduct discharge is not adjudged, a record of trial by special 
court-martial need contain only a summarized report of the testimony, objec- 
tions, and other proceedings. However, in such a case, if a reporter was detailed 
and actually served in that capacity throughout the trial, the convening or 
higher authority may direct that the proceedings be reported verbatim as 
prescribed by 83a and appendices 8 and 9. Unless otherwise provided by reg- 
ulations of the Secretary concerned, the notes or recordings of the original 
proceedings need not be retained after the record of trial has been authenticated. 
The form of the summarized record of trial and instructions as to its prepara- 
tion, authentication, and disposition will be as prescribed by the Secretary of 
a Department. 

c. Summary courts-martial. For the preparation, authentication, and dis- 
position of records of trial by summary courts-martial, see 79e. 



Chapter XVII  

INITIAL REVIEW OF AND ACTION ON RECORDS OF 
TRIAL 

WHO MAY TAKE INITIAL ACTION-REFERENCE TO STAFF JUDGE ADVOCATE 
OR LEGAL OFFICER-ADDITIONAL POWERS AND DUTIES OF THE CONVEN- 
ING AUTHORITY-EXAMINATION OF FINDINGS OF GUILTY-POWERS OF THE 
CONVENING AUTHORITY WITH RESPECT TO THE SENTENCE-FORMS OF 
ACTION AND RELATED MATTERSORDERS AND RELATED MATTERS-DIS- 
POSITION OF THE RECORD AND RELATED MATTERS 

84. WHO MAY TAKE INITIAL ACTION. a. General. After every trial 
by court-martial, including rehearings ancl new and other trials, the record 
shall be forwarded to the convening authority for initial review and action. 
As used in this chapter, the term ''convening authority" includes the person 
who convened the court, a commissioned officer commanding for the time being, 
a successor in commancl, or any person exercising general court-martial juris- 
diction. See Article 60. The convening authority cannot delegate his functions 
as such to anyone. The fact that the accused is not a member of, or is not preseilt 
in, the command of the convening authority does not divest the latter of his 
right to take initial action on the record of trial. 

b. Normal convening authority. The person \vho convenecl the court- 
martial which adjudged the sentence in a particular case normally is the con- 
vening authority who takes initial action on the record of trial of that case. 
The power of a convening authority to take initial action on a. record of trial 
vests in the office, not in the person, of the authority so acting. Thus, when an 
assigned commander is not present for duty with his command because of 
illness, leave, or for any other cause, the commissioned officer temporarily 
succeeding to command during that absence is, within the meaning of Article 
60, the officer commanding for the time being and, as snch, is authorized to take 
initial action as convening authority on a record of trial of a court appointed 
by the assigned commander. Similarly, if an officer has assumed permanently 
the command functions of a predecessor by reason of assignment, absorption 
of one command by another, or otherwisk, he is, within the meaning of Article 
60, a successor in command and, as such, is authorized to take initial action 
as convening authority on a record of trial of a court convened by his 
predecessor. 

c. Officer exercising general court-martial jurisdiction. When it  is 
impracticable for the person who convened the court, the commissionecl officer 
commanding for the time being, or a successor in command to take initial action 
upon a record of trial, this action may be taken by any officer exercising general 
court-martial jurisdiction. For example, in a case in which a command has 



been inactivated or has been alerted for immediate overseas movement action 
upon a sentence adjudged by a court-martial appointed by the commander prior 
to the inactivation or movement may be taken by any officer exercising general 
court-martial jurisdiction. Similar action would be appropriate if the person 
who normally would take action as convening authority is disqualified, as when 
he has granted immunity to a witness for the prosecution or when a member 
of the court-martial which tried the accused subsequently became the officer 
commanding for the time being or the successor in command. I n  these cases, 
the normal convening authority will forward the record of trial--ordinarily 
through the chain of command-to an officer authorized to exercise general 
court-martial jurisdiction. For purposes of regularity, the record should be 
forwarded by a letter of transmittal containing a statement of the reasons for 
the failure of the normal convening authority to act on the record. 

- d .  Action when a bad-conduct discharge is adjudged by a special court- 
martial. Ordinarily, action upon a record of trial is taken by only one con- 
vening authority. When, however, the convening authority who has approved 
a sentence of bad-conduct discharge adjudged by a special court-martial does 
not exercise court-martial jurisdiction, the officer exercising general 
court-martial jurisdiction over the command within which the accused was 
tried by special court-martial ordinarily also reviews and takes action upon 
the record in the same manner as on a record of trial by general court-martial. 
See 94n(3) and Article 65(b) . I n  such a case, the officer exercising general court- 
martial jurisdiction shall act only with respect to the findings and sentence as 
approved by the convening autlzority. As to the vacation of a suspended sen- 
tence, see 976. 

85. REFERENCE TO STAFF JUDGE ADVOCATE OR LEGAL 
OFFICER. a. General. Before acting upon a record of trial by general court- 
martial, or a record of trial by special court-martial which involves a sentence 
of bad-conduct discharge, a convening authority who exercises general court- 
martial jurisdiction will refer i t  to his staff judge advocate or legal officer for 
review and advice. See Articles 61 and 65 (b). 

No person who has acted as member, law officer, trial counsel, assistant 
trial counsel, defense counsel, assistant defense counsel, or investigating officer 
in any case may later act as a staff judge advocate or legal officer to any re- 
viewing (convening) authority upon the same case (Art. 6(c) ). 

If a convening authority has no staff judge advocate or legal officer, or 
if the person serving in that capacity is ineligible to act as staff judge advo- 
cate or legal officer for any reason (e.g., ,Art. 6 (c)) ,he may request the assign- 
ment of a staff judge advocate or legal officer to review the record, he may 
forward the record for action to an officer exercising general court-martial 
jurisdiction as provided in 84c, or, if permitted by appropriate regulations, 
he may forward the record to the Judge Advocate General concerned for re- 
view and advice before acting thereon. 

b. Form and content of  review. The staff judge advocate or legal officer 
to whom a record of trial is referred for review and advice will submit a 
written review thereof to the conveniiig authority. The review will include a 
summary of the evidence in the case, his opinion ks to the adequacy and weight 
of the evidence and the effect of any error or irregularity respecting the proceed- 
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ings, and a specific recominendation as to the action to be taken. Reasons for 
both the opinion and the recoinn1endatioi1 will be stntecl. The review l1lay in- 
clude matters outside the record of trial ~ ~ h i c h ,  in the opiaiol~ of the revielver, 
may have a legitimate bearing on the action of the convening autllority in the 
exercise of his discretion to disapprove all or a part of the findings, but resort 
may not be had to these matters to support a finding of guilty. Matters out- 
side the recorcl may be included in the review to assist the convenillg authority 
in determining his action on the sentence. Hen-ever, if an adverse matter from 
outside the record is included, the accused must be afforded an opportunity 
to rebut or explain the matter, unless he supplied the inforlnation Iliinself or 
may be charged with lrno\~ledge that the information wight be used against 
him, as when i t  appears in a record of nonjudicial punishment. 

I f  the final action of the court has resulted iq an acquittal of all charges 
and specifications, the review shall be limited to questions of juriscliction (Art. 
61). The review should also be limited to questions of jurisdiction when, after 
the court had been convened for the trial of the case, the proceedings 11-ere ter- 
minated without findings and no further action is conteinplatecl. See 3 9 ,  
568 ( 3 ) ,  and 826 (1). 

c. Disagreement between convening. authority and staff judge advo- 
cate or legal officer. Ordinarily, the convening authority should accept the 
opinion of his staff judge advocate or legal officer as to the effect of any error 
or irregularity respecting the proceedings, as to the adequacy of the evidence, 
and as to what sentence can legally be approved. However, it is within the 
particular province of the convening authority to weigh evidence, judge the 
credibility of witnesses, determine controverted questions of fact that may 
have been raised in the record, and determine what legal sentence should be 
approved. I n  those unusual cases in which a convening authority is in disagree- 
ment with his staff judge advocate or legal officer as to the effect of any error 
or irregularity respecting the proceedings, as to the adequacy of the evidence, 
or as to what sentence can legally be approved, the convening authority may 
transmit the record of trial, with an expression of his own vievs and the 
opinion of his staff judge advocate or legal officer, to the Judge Advocate Gen- 
eral of the armed force concerned for advice. I11 any case which is forwarded 
to the Judge Advocate General, if the convening authority takes an action dif- 
ferent from that recommended by his staff judge advocate or legal officer, he 
should state the reasons for his action in a letter transmitting the record to 
the Judge Advocate General (91a). 

d .  Disposition of  review. The original of the review of the staff judge 
advocate or legal officer will be attached to the origiilsl record of trial, and 
other copies of such review mill be prepared in such number and distributed 
as prescribed in regulations of the Secretary of a Department. 

86. ADDITIONAL POWERS AND DUTIES OF THE CONVENING 
AUTHORITY. a. General. Express approval of a sentence by a convening 
authority is an action which must precede the execution of the sentence (Arts. 
60, 61, 64, 65, 71(d)) . Express approval of the findings is unnecessary and, 
in the absence of express approval of the sentence, is not sufficient to give the 
sentence legal effect. I n  acting on the findings and sentence of a court-martial, 
the convening authority may approve only such findings of guilty, and the 
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sentence or such part or amount of the sentence, as he finds correct in law and 
fact and as he in his discretion determines should be approved. Unless he indi- 
cates otherwise, approval of any part of the sentence shall constitute approval 
of the findings of guilty. See Article 64. 

Unless the convening authority indicates otherwise, disapproval of the 
entire sentence constitutes disapproval of all findings of guilty. I f  he disap- 
proves the findings and sentence of a court-martial, he may, except when there 
is lack of sufficient evidence in the record to support the findings, order a re-
hearing. I n  this connection, see 92 and Article 63. 

b. Matters to be considered on reuiew. ( 1 )  When proceedings resuzded 
in $dings  of guilty. Before he may approve a finding of an offense or the sea- 
tence adjudged therefor, the convening authority must determine : 

(a) That the court was legally constituted througl~out the trial (chs. 
11,111) and had jurisdiction over the offense 87a(2) and the person triecl 
(ch. I V )  ; 

( 6 )  That the accused had the requisite mental capacity a t  the time 
of trial and the requisite mental responsibility a t  the time of the com- 
mission of the offense (ch. XXIV, especially 124) ; 

(c) That the competent evidence of record (87a(3) ; ch. X X V I I )  
established beyond a reasonable doubt ench element of tlie offense of which 
the accused was found guilty (ch. X X V I I I )  ; 

(d) That the sentence was within the power of the court to adjudge 
(ch. I V )  and within the prescribed limitations on punishments ( l IOa(2 ); 
Art. 63 (b) ; ch. XXV)  ; 

(e) That there were no errors which materially prejudiced the sub- 
stantial rights of the accused (87c). 

(2) Pinding of not guilty or mZhg amoumting to finding of hot guiZty. 
Neither finding of not guilty nor a ruling of the court which amounts to a 
finding of not guilty requires any action by the convening authority thereon. 
He should neither approve nor disapprove the action of the court in such a 
case. Disapproval cannot in any event affect the finality of a legal acquittal 
or a ruling of the court that amounts to a legal acquittal. The record of trial 
in a case involving an acquittal of all charges and specifications should be 
examined, however, to determine whether the court was properly constituted 
and had jurisdiction over the accused and the offense tried. A similar examina- 
tion should be made with respect to findings of not guilty of some, but not 
all, of the specifications upon which the accused was tried. I n  this connection, 
see 87a(2), 89c(I),and 92. 

No action may be taken by the convening authority that would amount 
to censure of the court or meniber, law officer, or counsel thereof. See Article 37. 

For action when the convening authority differs with the court with 
respect to a ruling which does not amount to an acquittal, see 67f. 

c. Correction of  record. A record of trial may upon review be found to 
be incomplete or defective in some material respect, as when it fails to show 
that the members of the court were sworn or that the required number of 
members concurred in the vote on the finding or sentence. The court may have 
performed its duty properly, but through clerical error or inadvertence the 
events may have been improperly recorded. I n  such a case, the record must 
be corrected to make i t  show the true proceedings. I t  may be returned to the 
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president of a general or special court-martial or to the summary court-martial 
for a certificate of correction to relate the true facts. The certificate mill be 
authenticated in the same manner as the record of trial. See 82f, 83c, and 
79e. I n  general and special court-martial cases, the authenticated certificate 
will be attached to the record of trial after the original signatures authenticat- 
ing the record, the accused will be furnished a copy of the certificate of cor- 
rection, and his receipt will be obtained and attached to the record of trial. 
See 82g(1) and appendix 9. I f ,  in accordance with regulations of the Secretary 
of a Department, the accused is furnished a copy of the summary court- 
martial record of trial, he will also be furnished a copy of the certificate of 
correction. The certificate will be attached to the record of trial together with 
the accused7s receipt. A copy of the certificate will be attached to all other 
copies of the record which were prepared. See 79e and appendices 9f and 10c. 
A certificate of correction.may be used only to make the recorcl correspond 
to that which actually occurred at the trial. If the court was not sworn, for 
example, the error cannot be curecl by a. certificate of correction. 

d. Revision proceedings. For procedure in revision, see 80. When there 
is an apparent error or omission in the record, or when the record shows 
improper or inconsistent action by a court-martial with respect to a finding 
or sentence which can be rectified without material prejudice to the substantial 
rights of the accused, the convening authority may return the record to the 
court for appropriate action (Art. 62(b)). For example, if the sentence 
adjudged is less than the mandatory sentence for the offense, the convening 
authority may return the record to the court to reconsider the matter and 
revise its proceedings accordingly. I n  such a case, the record is ordinarily trans- 
mitted to the trial counsel of a general or special court-martial or to the 
summary court-martial by a written commullication pointing out the apparent 
defect in the record and directing the reconvening of the court for the purpose 
of reconsideration sand revision of its proceedings. See Article 62(b) as to 
matters that cannot be reconsidered. Except for the purpose of making the 
record show the tme proceedings ancl the exceptions stated in Article 
62 (b) (2) and (3 ) ,  proceedings in revision may not be had in ally case in ~'hich 
any part of the sentence has been ordered executed. 

e. Action when insanity indicated. For action to be taken by the con- 
vening authority when it appears from the record or from any other source 
that the accused may have been insane a t  the time of the commissioll of the 
offense or a t  the time of trial, regardless of whether such question was raised 
at the trial or how it  was determined if raised, see 124. 

87. EXAMINATION OF FINDINGS OF GUILTY. a. Findings as to a 
specification. (1) General. The convening authority must make a specific and 
independent determination with respect to each finding of guilty. I n  consider- 
ing the legality of a finding of guilty of a specification, the convening 
authority will be guided by the principles stated in 74aand b. 

(2) Legal suficiency of the specification. If  a specification of which 
the accused has been found guilty fails to allege any offense under the code, 
the proceedings as to that specification are n nullity ancl ill be declared 
invalid (863(2), 89c ( I ) ,  92; app. 14, form 25). If a specification alleges an 
offense under the code, the proceedings as to that specification should not be 
held invalid solely because the specification is defective; however, if it appears 
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from the record that the accused was in fact misled by the defect or that his 
substantial rights were in fact otherwise materially prejudiced thereby, ap- 
propriate corrective action will be taken. See 8%. The test of the sufficiency 
of a specification is not whether i t  could have been made more definite and 
certain, but whether the facts alleged therein and reasonably implied there- 
from set forth the offense sought to be charged with sufficient particularity 
to apprise the accused of what he must defend against, and whether the record 
is sufficient to enable him to avoid a second prosecution for the same offense. 
In  this connection, see 28,698, and appendix 6. 

(3) Sufficiency of the evidence. I n  the course of taking action upon 
a record of trial, the convening authority is empowered to weigh evidence, 
judge the credibility of witnesses, and determine controverted questions of 
fact. I n  considering the evidence he should recognize that the trial court saw 
and heard the witnesses, and he will be guided by the principles stated in 
74a and chapter XXVII .  Unless he determines that a finding of guilty was 
established beyond a reasonable doubt by the competent evidence of record, he 
must disapprove the finding. 

(4) Lesser ilzcluded offense. When the evidence, although insufficient to 
establish the guilt of the accused of the offense of which he was found guilty, 
is snfficient to support a finding of guilty of a11 included offense, the convening 
authority may approve so much of the finding of guilty as involves a fmding of 
guilty of the included offense. I n  this connection, see 158, appendices 12 and 
14b (forms 13-16), and Article 59 (b) . I n  approving only so much of a finding 
of guilty as involves a lesser included offense, all elements of the offense in-
tended to be approved should be clearly indicated in the statement of approval. 

b. Consideratidn of  the findings as to the charge. Although the guilt of 
the accused is, in general, determined by the findings as to the specification, 
there should be a consistent finding as to the charge under which the specifica- 
tion is laid. If the finding as to a specification is not consistent with the 
finding as to the charge, and the inconsistency raises a reasonable doubt as to 
the intent of the court (as when the court finds the accused guilty of a proper 
specification, but finds him not guilty of, or makes no findings as to, the charge 
under which i t  is laid), the convening authority should return the record to the 
court for reconsideration and revision. However, if the inconsistency leaves no 
doubt as to the intent of the court, it may be corrected by the convening authority 
in his action. For example, when, in a trial for desertion in violation of Article 
85, the court finds the accused guilty only of absence without leave, but finds 
such offense to be a violation of Article 85 instead of Article 86, the convening 
authority may correct the inconsistency by approving only so much of the find- 
ing of guilty of the specification and charge as involves a finding of guilty of the 
specification in violation of Article 86. 

c. Effect o f  errors on the findings. The convening authority may not 
approve a finding of guilty if, as a result of an error affecting that finding, the 
substantial rights of the accused were materially prejudiced. See Article 59. I n  
determining whether the substantial rights of the accused have been materially 
prejudiced, the convening authority must determine what effect the error had or 
reasonably may have had on the court's decision. The test is not merely whether 
there was sufficient competent evidence to support the result. Rather, the test 
is whether the competent evidence of record is of such quantity and quality that 
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a court of reasonable and coilscieiltious illen mould have reached the same result 
had the error not been committed. Regardless of the coinpelliiig nature of the 
competent evidence of record, however, if the error amounts to so flagrant a 
violation of a fundamental right of the accused that he has not had a fair trial, 
the finding must be disapprovecl. 

I f  the court lacked jurisdiction as to some of the offenses for which the 
accused was tried, the pi-oceedings as to the other offenses triecl are not invalid 
for that reason. 

88. POWERS OF THE CONVENING AUTHORITY WITH RE-
SPECT TO THE SENTENCE. a. General. Tlie convening authority has the 
power to disapprove a legd sentence in whole or in part, as well as tl;e power'te 
reduce the sentence in quality and qnantity and to change a punishment to one 
of a different nature, so long as its severity is not increased. However, neither 
the convening authority nor any other authority is authorized to increase the 
punishment imposed by h court-martial. A sentence adjudged by the court may 
be approved if it xx7as within tlie jurisdiction of the court to adjudge and it does 
not exceed the nlaximuin limits prescribed by the President under Article 56 
(ch. XXV)  for the offenses of ml~icll the accused legally has been fouiicl guilty. 
When a sentence is in excess of the legal limits, that part iiiclucled in the ad- 
judged sentence which is legal may be approved. See chapter X X V  for limita- 
tions on sentence. See 81d regarding sentence limitations upon a rehearing or 
new or other trial. With respect to action on a rehearing or new or other trial, 
see also 89c (7) .  

The disapproval of a sentence nullifies i t  as a basis for punishinent ;xffirma-
tion of a disapproval is not required. For limitations upon orclering a rehearing 
after disapproval of a sentence, see 92. An approval or disapproval of a sentence 
should be express and explicit and should not be left to impli&tion. For ex- 
ample, in approving LLonly so much" of a sentence as involves a reduced sentence, 
the entire sentence intended to be approved should be set forth clearly in the 
statement of approval. 

b. Determining what sentence should be approved. I n  determining 
what sentence, or part thereof, should be approved, the conveiling authority will 
be guided by the principles stated in 76.The sentence approved should be that 
which is warranted by the circumstances of the offense and tlie previous record 
of the accused. Appropriate action should be taken to approve a less severe 
sentence when the sentence, though legal, appears nnilecessarily severe. I n  
approving sentences, consideration should be given to all factors, includinv the ?
possibility of rehabilitation as well as the possible deterrent effect. I n  consider- 
ing matters outside the record, the provisions of 856 will apply. 

The convening authority should consider as a basis for approving only a 
part of n legal sentence all matters relating to clemency, such as long confine- 
ment pending trial. 

The convening authority will consider in taking his action that an accused 
who is not serving confinement should not be deprived of more than two-thirds 
of his pay for any month as a result of one or more sentences by court-martial 
or other stoppages or dednctions, unless requested by the accused. See 88d(3) 
and 126h(5)concerning deferral of forfeitures. 

c. Approval of  a part of a sentence. The convening authority may, sub-
ject to the limitations in 88n or elsewhere below, approve any sentence which 
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is no more severe than that adjudged by the court-martial. He may change the 
nature of the punishment adjudged by the court-martial but may not approve 
any sentence which the court-martial might not itself legally have adjudged in 
the case. However, when a court has adjudged a mandatory sentence, such as 
imprisonment for life (Art. 118(1) and (4)),the convening authority may 
approve a lesser sentence. 

I n  determining whether the part of a sentence to be approved is one that 
legally could have been adjudged by the court, the convening authority will 
be guided by the applicable rules in chapter XXV, and, if a rehearing or new 
or other trial is involved, by 81d. For example, a sentence as approved may not 
provide for restriction in excess of two months or hard labor without confine- 
ment for more than three months. 

d. Execution of sentence. ( 1 )  AuthorZty t o  order.  Except in the case of 
a new trial (1106), the convening authority may, at the time of approval of 
any sentence, order its execution if, as approved by him, i t  does not involve a 
general or flag officer, a sentence of death or dismissal, or an unsuspended sen- 
tence of dishonorable discharge, bad-conduct discharge, or confinement for one 
year or more. See Article 71. Except in the case of a new trial, if the convening 
authority in his action approves but suspends the execution of that part of a 
sentence providing for dishonorable or bad-conduct discharge, or confinement 
for one year or more, he may order all other parts of the sentence into execu- 
tion unless any part thereof require9 the approval of the President under 
Article 71 (a)or the Secretary concerned under Article 71 (b).  

The authority ordering the execution of a sentence of death issues instruc- 
tions concerning the time and place of execution. Any designations or instruc- 
tions in this particular matter by the court or the convening authority will be 
disregarded. 

( 2 )  T o  confinement. See 126j concerning the effective date of the run- 
ning of a sentence to confinement and 97c as to the interruption thereof in 
certain instances. 

( 3 )  T o  for fe i tures of pay o r  d b w a n c e s .  I f  a sentence as approved by 
the convening authority does not include confinement or if the sentence to con- 
finement is to be suspended, any approved forfeitures may not be applied until 
the sentence is ordered into execution. See 126h(5) and Article 57. I n  those 
cases where a sentence which includes forfeitures may not be ordered into exe- 
cution by the convening authority in his initial action because of Article 71, 
the forfeitures will nevertheless apply to pay or allowances becoming due on 
or after the date the sentence is approved by the convening authority when the 
approved sentence also includes confinement not suspended, unless the con- 
vening authority specifically defers the application of the forfeitures. See 
Article 57(a). 

I f  the convening authority is authorized to order forfeitures applied or 
executed at the time he takes his initial action, his action should state, as ap- 
propriate, whether the forfeitures are to be executed, suspended, applied as of 
the date of his action, or deferred until some future date. 

e. Suspension of execution of  sentence. (1) General. See 976 for bhe 
procedure involved in the vacation of a suspension, and 97a for the general 
rules affecting suspensions. 
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A t  the time he approves a sentence, the convening authority may suspend 
for a stated period of time the execution of all or any part of i t  except a sen- 
tence of death. The purpose of suspending the executiol~ of a sentence is to 
grant the accused a probationary period within which he ]nay by refrailling 
from further misconduct earn the remission of his sentence. However, the 
period of suspension should not be unreasonably long a l ~ d  no suspensioa ]nay 
extend beyond the current enlistment or pried of service. The ~ e r i o d  for which 
the execution of a sentence may be suspended may be further limited by regula- 
tions of the Secretary of a Department. The convening authority sh~ulcl  SUS-

pend the whole of a sentence, except deatlz, when i t  appears to him that this 
action y i l l  promote discipline and aid in the relzabilitation of the accused. 

A part  of a sentence should not be suspended if i t  would be contrary to 
the customs of the service to execute the portion of the sentelzce that remains 
unsuspendecl. Fo r  example, with respect to a sentence of dishonorable or  bacl- 
copduct discharge, forfeiture of all pay and allowances, and confinement a t  
hard labor, i t  would be contrary to the customs of the service to suspend the 
execution of the punitive discharge and the confinement and orcler the total 
forfeitures into execution. See the last paragraph of 88b in this regard. 

( 2 )  T y p e s  of suspensions. (a )  G e n e r d .  Except as other\vise provided 
in this paragraph (88e) or  as  inay be provided by regulations of the Secretary 
of a Department, the convening authority may, at  the time he approves a sen- 
tence, suspend its execution for  a specific term, for example, for a number of 
months or until a certain date, or he may suspend i t  until the occurrence of 
an anticipated future event. I n  either case, he should provide in his action 
that unless the suspension is sooner vacated t,he expiration of the period of 
suspension shall operate as a remission of the suspendecl portion of the sentence. 
An appropriate authority may, before the expiration of the period of suspen- 
sion, remit any part  of the sentence, inclucling a suspended par t ;  reduce the 
period of suspension; or, for  a proper reason, vacate the suspeizsion. I n  this 
connection, see 97a,1056, and Article 74. 

( b )  Suspend ing  dishonorable o r  bad-conduct d ischarge w h e n  sen- 
tence also inc ludes confinement. I f  the approved sentence involves a dishonor- 
able or bad-conduct discharge and confinement, the convening authority may 
determine that the execution of the punitive discharge sliould be suspended to 
the end that  the accused may have the opportunity of recleeming himself in 
the military service, but that the execution of the confinement should not be 
suspended. I n  such a case, he  may suspend the execution of the punitive dis- 
charge until the release of the accused froin confinement, or for  a definite pe- 
riod thereafter, and provide in his action for  the remission of the suspended 
portion of the sentence as indicated in  the preceding subparagraph. 

(6) S u s p e n d k g  the  executiom of for fe i ture.  See 8 8 d ( 3 ) .  
( 3 )  T e r m i n a t i o n  of suspension by remission. The expiration of the pe- 

riod specifically provided in the action suspending a sentence or  part  thereof 
remits the suspended portion unless the suspension is sooner vacated. How- 
ever, the unauthorized absence of an accused interrupts the running of the 
period of suspension of a sentence. The death, a discharie which terminates 
status as a person subject to the code, or the release from active duty of a 
person under a suspended sentence shall operate as a remission of the suspendecl 
portion of the sentence. 
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89. FORMS OF ACTION AND RELATED MATTERS. a. General. 
The convening authority will state at the end of the record of trial in 'each 
case his decisions and orders. This requirement equally applies in summary 
court-martial cases, including those in which the convening authority is the 
officer that tried the case as summary court. See 5c and 79e. The action will be 
signed personally by the convening authority. Below his signature will 'appear 
his rank and the fact that he is the commanding officer or other fact authoriz- 
ing hini to take the action. Appendix 14 contains forms of action of the con- 
vening authority. These forms,, or ,a combination or modification of them, 
should be used whenever they are appropriate. 

b. Modification o f  initial action. The convening authority may recall and 
modify any action taken by him at any time before it has been published or 
the accused has been officially notified thereof. When, as an incident of the re- 
view of a record of trial pursuant to Articles 65(b), 66, or 67, or examination 
of a record of trial pursuant to Article 69, any incomplete, ambiguous, void, 
or inaccurate action of the convening authority is noted, this action will be 
modified by him in accordance with the advice or instructions of a higher re- 
viewing auth'ority or the Judge Advocate General. See 95. Any supplementary 
or corrective action taken by the convening authority shall be signed personally 
by the convening authority. 

c. Action on findings and sentence. ( 1 )  General. I f  the court acquitted 
the accused of all charges and specifications, no action is required unless the 
proceedings are declared invalid because of a lack of jurisdiction or failure of 
the specifications, or any of them, to allege any offense cognizable by courts- 
martial. I n  this c?nnection,'see 8671 (2),  8'7a(2), and 926. 

(2) D k p p r o v d  of sentence. As disapproval of the entire sentence, with- 
out mention of the findings, constitutes disapproval of all findings of guilty, 
the action in a case in which all the findings of guilty are to be disapproved 
ordinarily will not mentioh the findings. If  the convening authority disapproves 
the sentence and does not order a rehearing, he will dismiss the charges. I f  a 
rehearing is ordered or if any finding is declared invalid because of the failure 
of a specification to allege any offense, the disapproval or the declaration of 
invalidity, together with the reasons therefor, will be set forth in the action. 
See 92. Similarly, if the reasons for the disapproval of a particular finding of 
guilty might aid in determining the effect of the proceedings upon future 
administrative disposition of the accused, the reasons for the disapproval should 
be set forth in the action. Thiq action would be appropriate, for example, when 
a finding of guilty is disapproved because of the insanity of the accused (124), 
or because trial of the oif'ense was barred by the statute of limitations (680; 
Art. 43), or if a finding of guilty of desertion is disapproved. The reasons for 
the disapproval of a finding of guilty may be set forth in any case. 

(3) Approval of sentence. When any part of the sentence is to be ap- 
proved, mention will be made in the action only of those findings or parts of 
findings which are to be disapproved. See 89c(2) for the rule as to stating 
reasons for disapproving a finding of guilty. Approval of the sentence, standing 
alone, constitutes approval of all findings of guilty. 

(4) Execution; suspension. A statement of the approval of all or a part 
of the sentence should be followed in the action by a statement, when appropri- 
ate, of whether, as approved, the sentence is to be executed or whether the 
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execution of all or any part thereof is to be suspended. See, holyever, 88d(3) 
as to deferral of forfeitures. Also, see appendix 14 for forms. The reasons for 
the approval, execution, or suspension of all or any part of a sentence need 
not be stated in the action. 

(5) Place of confinement. I f  the convening authority orders a sentence 
of confinement at hard labor into execution, the place of confinement, as pre- 
scribed in pertinent regulations of the Secretary of a Department \\-ill be 
designated in his action. JThen n sentence of confinement is ordered into execu- 
tion subsequent to the initial action of the convening authority, the authorit,y 
ordering the execution will clesignate the place of confinement. I11this connec- 
tion, see 93. 

(6) Custody or confinenaent whi le  awaiting resuZt of appeZZute review. 
m e n  a record of trial involving an approved sentence is required to be for- 
warded to the appropriate Judge Advocate General (Art. 65(a), (b) ), the 
convening authority ~vill, unless he orders any approved sentence of confine- 
ment into execution and designates a place of confinement, provide in his action 
for the tenlporary custody or confinement of the accused pending final disposi- 
tion of the case upon appellate review. See appendix 14 (forin 35) for form of 
action and 96 for action to be taken in event the place of temporary custody or 
confinement is cl~anged prior to final disposition of the case upon appellate 
review. 

(7) Act ion  o n  rehearing or nezo or o t h e ~  trial. ( a )  Behearing or other 
trial. I n  acting on a rehearing or other trial, the convening antl~ority is subject 
to t l ~ e  sentence limitations prescribed for the court in adjudging a sentence. 
See 81d. Additionally, except when a rehearing or other trial is coinbined wit11 
a trial 01.1 additional offenses, if any portion of the original sentence was sus- 
pended and the suspension as not properly vacated (97b)  before the order 
directing the rehearing, the convening authority shall take the necessary sus- 
pension action to prevent an increase in the same type of punishment as was 
previously suspended. 

The convening authority inay approve a sentence adjudged upon a re- 
hearing or other trial without regard to whether any portion or amount of 
the punishment adjudged a t  the former trial has been served or executed. 
However, in  computing the term or amount, of punishment actually to be served 
or executed under the new sentence, the accused will be credited with any 
portion or amount of the former sentence included within the new sentence that 
mas served or executed prior to the time i t  ~vas  disapproved or set aside. For 
example, if the original sentence consisted of confinement at hard labor for 
six months and forfeiture of $50 per month for six months, of which one 
month's confinement has been served (Art. 57(b)) but no pay has been for- 
feited, and the sentence adjudged upon the rehearing is identical to the original 
sentence, the person charged with administrative execution of the new sentence 
mould credit the accused with one month's confinement; tlze accused would 
have a balance of confineinent for five months and forfeitures for six months 
yet to be executed. To insure that credit shall be given in proper cases, the con- 
vening authority shall, if he approves any part of a sentence adjudged upon a 
rehearing or other trial, direct in his action that any portion or amount of 
the former sentence served or executed between the date i t  was adjudged and 
the date i t  was disapproved or set aside shall be credited to the accused. See 
appendix 14 (forms 17 and 39). 
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I f ,  in his action on the record of a rehearing, the convening authority 
disapproves -the findings of guilty of all charges and specifications which were 
tried at the former hearing and that part of the sentence which was based on 
these findings, he will, unless a further rehearing is ordered, provide in his 
action that all rights, privileges, and property affected by any executed portion 
of the sentence adjudged a t  the former hearing shall be restored. The same 
restorative action will be taken if the court, a t  a rehearing, acquits the accused 
of all charges and specifications whicl~ were tried a t  the former hearing. See 
Article 75 and appendix 14 (forms 8 and 22). 

(6) New trial. Insofar as authorized and ~racticable, &he action of 
the convening authority, on a new trial, will conform to the rules prescribed 
in (a)above. See 110a(2), 6, d, and f for rules regarding action on a new trial. 

(8) Reprima.d; admonition. Any reprimand or admonition provided 
for by the sentence of a general or special court-martial as ordered executed 
by the convening authority will be included in his action. In those cases in 
which the execution of the sentence, including the reprimand or admonition, 
requires the approval of the President under Article 71(a) or the Secretary 
concerned under Article '71(b),  a reprimand or admonition will not be set forth 
in the action of the convening authority and need not be set forth in the action 
of the President or Secretary, but i t  is included in the promulgating order 
directing the execution of the sentence. 

90. ORDERS AND RELATED MATTERS. a. General. Unless other- 
wise prescribed by regulations of the Secretary of a Department, orders promul- 
gating the result of trial and action by the convening or higher authorities 
011 the record will be prepared, issued, and distributed as indicated herein (90). 

An order promulgating the result of a trial by general or special court, 
and any action by the convening or higher authorities on the record of trial, 
although not necessary to the validity of the trial, will be issued whether the 
result was an acquittal or otherwise, and regardless of the action of the con- 
vening or higher #authorities thereon. For forms of orders and data to  be shown 
therein, see appendix 15 and pertinent regulations. 

An order promulgating the proceedings and the initial action of the con- 
vening authority will bear the date of the action of the convening authority 
on the record of trial except when the order promulgating the result of a trial 
by special court-martial involving a bad-conduct discharge is issued by the 
officer exercising general court-martial jurisdiction over the command (906 (1) ). 
In the latter case, the order will bear the date this officer took action on the 
record of trial, but will recite in the body of the order the action of the con- 
vening authority and the date thereof. 

An order promulgating an acquittal or action on the findings or sentence 
baken subsequent to the initial action of the convenience authority will bear the 
date of its publication. 

The promulgating order will state the date upon which the sentence was 
adjudged by the court or the date upon which the acquittal was announced. 

b. By  whom issued. (1) Initial orders. The order promulgating the result 
of trial and the initial action of the convening authority will be issued by the 
convening authority in all cases except those in which a record of trial by 
special court-martial involving an approved bad-conduct discharge is forwarded 
to the officer exercising general court-martial jurisdiction over the command 
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under the provisions of Article 65 (b) .  I n  the latter case, the order 
will be issued by the officer exercising general court-martial jurisdiction who 
takes action on the record. 

( 2 )  Orders issued subsequent to initial action of the convening aztthority. 
Action taken on the findings or sentence subsequent to the initial action thereon 
by the convening authority shall be proinnlgated by appropriate orders. The 
officer or  official empowered to take subsequent actions mill vary accorcling 
to the nature of the action taken. Accorcling to the circumstances, the officer 
or  official having authority to act may include one or more of the following: 
the convening authority \vho took the initial action, the officer exercising gen- 
eral court-martial jurisdiction over the accused, the Secretary concerned, and 
an Under Secretary, Assistant Secretary, Judge Advocate General, or com- 
manding officer designated ullder Article '74. As to authority to modify the 
initial action and to publish promulgating orders required thereby, see 8971 
(Modification of initial action) and 95 (Correction of records of trial subject 
to appellate review) ; as to the authority to take other actions and to publish 
promulgating orders required thereby, see 94 (Review of sentences of special 
and summary courts-martial), 97a (Remission and suspension), 97b (Vacation 
of suspension), 1006 (Action when sentence is set aside), lOOc (Action when sen- 
tence is affirmed in whole or  in part),  107 (Court-martial orders), and 110b, d, 
and e (New trial).  

c. Orders containing classified information or matter unfit for publi- 
cation. When an order conta in  information which must be classified, only the 
order retained in the unit files ancl those copies which accompaily the record 
of trial are to be complete. W11en the order coi~tains obscene matter that is 
unfit for  open publication, only the order retained in the unit files, those copies 
which accompany the recorcl of trial, those which are furnished the chief 
custodian of the personnel records of the armed force concerned, the authorities 
of the command where the accused is held in custody or to which he is t o  be 
transferred, and the commander of the place where the accused is to be con- 
fined, if confinement is involved, are to be complete. 

All other copies are prepared to eliminate, by use of asterisks, sufficient 
data t o  avoid the necessity of classification and such obscene matter as may be 
unfit for  ope11 publicalion. 

d. Distribution. Distribution of promulgating orders will be in  accord- 
ance with pertinent regulations of the Secretary of a Department. I n  this 
connection, however, see 91a, 91b, and appendices 9e and 106. 

e. Summary court-martial. A n  order promulgating the result of a trial 
by summary court-martial need not be issued. However, the action of the con- 
vening authority will be shown on all copies of the record of trial. See 79s 
and appendix 11. The action on the original copy will bear the signature of 
the convening authority; if a promulgating order is not used, action on the 
other copies either will bear the signature of the convening authority or will 
be prepared and certified as true copies of tlze original. 

Any action taken on a summary court-martial case subsequent to the initial 
action of the convening authority will be promulgated in appropriate orclers. 

91. DISPOSITION OF THE RECORD AND RELATED MATTERS. 
a. General court-martial. A record of trial by general court-martial, with the 
action of the convening authority thereon, ordinarily will be transmitted ~vith-  
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out letter of transmittal directly to the Judge Advocate General of the armed 
force concernecl. However, if the convening authority has taken an action con- 
trary to that recommended by his staff judge advocate or legal officer, he should 
forward the record by a letter of transmittal containing an explanation of his 
action. See 85c. 

With the original record of trial mill be forwarded the accompanying 
papers (85%) and, unless otherwise prescribed by regulations of the Secretary 
of a Department, 10 authenticated copies of the order promulgating the result 
of trial as to each accused and the review of the staff judge advocate or legal 
officer. I f  the approved sentence in the case affects a general or flag officer or ex- 
tends to death, dismissal of an officer, cadet, or  midshipman, dishonorable or 
bad-conduct discharge, or confinement for one year or more, two additional 
copies of the record of trial will be attached to the original record. I f  a copy of 
the record cannot be delivered to the accused for any reason, the copy prepared 
for him will also be attached to the record with an explanation of the reason 
for nondelivery. 

See appendix 9e as to the arrangement of the record and accompanying 
papers for forwarding. 

b. Special court-martial. ( 1 )  Cases ilzcZzcding an  approved had-conduct 
discharge. After taking action thereon, a special court-martial convening au- 
thority who does not also exercise general court-martial jurisdiction will for- 
ward the original and two copies of a special court-martial case that includes an 
approved bad-conduct discharge directly to the officer who exercises general 
court-martial jurisdiction over the conlmand. No orders promulgating this 
initial action need be published (90b(1) ). I f  a copy of the record cannot be 
delivered to the accused for any reason, the copy prepared for him will also 
be attached with a statement of the reasons for nondelivery. See appendix 9e 
as to the arrangement of averbatim record. 

The officer exercising general court-martial jurisdiction receiving such a 
record, or who has himself convened a special court-martial which has ad- 
judged a bad-conduct discharge, will, after receiving the advice of his staff 
judge advocate or legal officer (85), take appropriate action upon the findings 
and sentence. If  the sentence as approved includes a bad-conduct discharge, the 
record will be disposed of in the manner prescribed in 91a for records of trial 
by general courts-martial. 

( 2 )  Other cases. A convening authority who does not exercise general 
court-martial jurisdiction mill forward all records of trial by special court- 
martial in which the sentence as approved by him does not include a bad-con- 
duct discharge directly to the officer exercising general court-martial jurisdic- 
tion over the command for review (94). With the record will be forwarded the 
accompanying papers and, unless otherwise prescribed by regulations of the 
Secretary of a Department, four authenticated copies of the order promulgat- 
ing the result of trial (90b) . See appendix lob  as to the arrangement of these 
records. 

c. Summary court-martial. Unless otherwise prescribed by regulations 
of the Secretary of a Department, a record of trial by summary court-martial 
will be disposed of as indicated herein (91c) .  

The original and two copies thereof mill, after action by the convening au- 
thority, be delivered to the custodian of the personnel records of the unit, who 
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will, in the case of an approved sentence, enter the essential data 011 the service 
record of the accused and on any other records as required by regulations. A 
notation that the entry has been made will be recorded on all copies of the 
record of trial. 

The original and one copy mill be forwarded, ordinarily yithont letter of 
transmittal, to the officer exercising general co~!rt-martial jurisdiction over the 
command. The remainincr copy mill be retained in the unit files until disposed -.
of in accordance with pertinent regulations. 

If the sentence, as ordered executed, involves coi~fiileme~lt on bread and 
water or diminished rations, the medical certificate required by 185 will be at- 
tached to the original record of trial and a copy of this certificate mill be at- 
tached to each copy of the record. 
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ACTION 

ORDERING REHEARING OR OTHER TRIALPLACE OF CONFINEMENT 

92. ORDERING REHEARING OR OTHER TRIAL. a. Rehearing. If  
the convening authority disapproves the findings of guilty and the sentence 
of a court-martial he may, except when there is lack of sufficient evidence in the 
record to support the findings, order a rehearing, in which case he shall state 
the reasons for disapproval (Art. 63(a) ). A rehearing may not be ordered in 
a case in which there is a lack of evidence in the record to support a finding 
of guilty of the offense charged or of an offense necessarily included in that 
charged; but if proof of guilt consisted of inadmissible evidence, for which there 
is available an admissible substitute, a rehearing may properly be ordered. For 
example, if proof of guilt of absence without leave was made on the basis of 
improperly authenticated documentary evidence, over the objection of the 
defense, the convening authority may disapprove the findings of guilty and the 
sentence and order a rehearing if he has reason to believe that properly authen- 
ticated documentary evidence will be available for use at the rehearing. On the 
other hand, if no proof of unauthorized absence was introduced a t  the trial, a 
rehearing may not be ordered. I f  a sentence is disapproved because of any 
procedural error prejudicial to the substantial rights of the accused, a rehearing 
may properly be ordered, subject to the foregoing restrictions. A rehearing may 
be ordered as to any offense if the conviction thereof is based on a plea of guilty. 

Under like limitations a rehearing may be ordered by an officer having 
supervisory authority (94a (2) ) ,an officer authorized to convene general courts- 
martial (94a(3) ), a board of review (Art. 66(d) ), or the Court of Military 
Appeals (Art. 67(e)). I f  a rehearing has been ordered, but the convening 
authority finds a rehearing impracticable, he may dismiss the charges. 

A rehearing may not be ordered by an authority competent to take that 
action if, upon taking his action, he approves a part of the sentence. The order 
directing a rehearing will be made at the time of disapproving or setting aside 
the sentence and, when appropriate, will be included in the action on the 
sentence. I f ,  as a result of review by higher authority, a rehearing is ordered 
in a case in which the sentence or any part thereof has already been ordered 
into execution, the order of execution shall be vacated at the time the rehearing 
is ordered. 

I n  addition to having the power, as indicated above, to order a rehearing in 
full which requires findings on all charges and specifications referred to the 
court-martial (81b (1)), the convening authority or a reviewing authority may 
order a rehearing on the sentence only based on the sustained findings (81b (2) ) 
or a combined rehearing which requires findings by the court-martial on only 
some specifications and sentencing based on those of which the accused is con- 
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victed a t  the rehearing combined with those which have been sustained on 
review (81b(3) ) .When such a combined rehearing is ordered by an  authority 
superior to the convening authority and the latter finds a rehearing imprac- 
ticable on any specification, he may reassess and approve a sentence on the basis 
of the findings which were approved or  affirmed, if not otherwise preclnclecl from 
so doing, for  example, when the reviewing authority in ordering n re1ie:~ring 
on certain specifications also sets aside the sentence. I11 the latter event, or  in 
any case in which he finds i t  to be more appropriate, lie may order :L rellenriilg 
on the sentence based on the findings which have been approrecl or nffirmecl. 

As to procedure and rules relating to tlie sei1tence impos:tble i11 each of 
the three types of rehearings, see 81. 

Additional charges (246)  may be referred for trial together wit11 charges 
as  to which a rehearing has been directed. 

Every rehearing shall take place before a court-martial com~osecl of nieai- 
bers who were not members of the court-martial which previously 1ie:~rcl the 
case. Upon a rehearing the accused shall not be tried for  any offense of tvliicll 
he ~ v a sfound not guilty by the first court-martial and the sentence shall be 
limited as provided in 81d ( 1 ) .  

I f  a t  a previous trial the accused was guilty of an included offense, a re-
hearing may properly be ordered only as to that includecl offense or  as to nn 
offense necessarily included in that found. I f ,  however, a rehearing is ordered 
improperly on the original offense charged and the accused is founcl guilty 
thereof, that finding may be valid as to the lesser offense of which he was foulid 
guilty at  the first trial. I f  the accused mas found guilty of the offense chnrgecl 
on a previous trial, a rehearing may be ordered as to any offense necessarily 
included therein, provided there is evidence in the record which tends to prove 
that included offense. 

When a rehearing is ordered by the convening authority, there mill be re- 
ferred to the trial counsel, in order to inform him of the errors niacle a t  the 
former hearing which have necessitated the rehearing, not only the charges 
but also the record of the former proceedings and all pertinent accompanying 
papers, together with a copy of any decision of the board of review or the Court 
of Military Appeals, the review of the staff judge advocate or legal officer, ancl 
the statement by the convening authority of his reasons for disapproving the 
original sentence. 

A rehearing on the sentence only may not be referred to a court-martial 
of a different kind from that which made the original findings. 

See 81 for tlie procedure to be follov-ed a t  a rehearing, 80c (7) for the action 
by the convening authority upon the record of a rehearing, and 0 4 a ( 2 )  for 
rehearings directed as a result of the action of the officer having supervisory 
authority wit11 respect to summary court-martial cases and special court-martial 
cases in which a bad-conduct discharge is not adjudged. Fo r  related provisions 
as to a new trial upon the application of the accused see 100 and 110. 

b. Other trial. I f  the convening or higher authority finds the original pro- 
ceedings to be invalid because of lack of jurisdiction ( 8 ) or failure of the charges 
to allege any offense cognizable by courts-martial ( 6 8 b ) ,that authority will, in 
his action, state the basis for declaring the proceedings invalid. Fo r  form, see 
appendix 14. This type of case will be referred to a court none of whose members 
has participated in the former trial. See 81b ( 1 )  and d as to the procedure and 
sentence limitations applicable to other trials. 
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93. PLACE OF CONFINEMENT. For action of the convening authority 
in providing for the temporary custody or confinement of the accused pending 
final disposition of the case upon appellate review, see 89c (6) and appendix 14. 

The authority who orders a sentence to confinement into execution shall 
designate the place of confinement in accordance with pertinent departmental 
regulations. ,Under such instructions as the Secretary concerned may prescribe, 
a sentence of confinement adjudged by a court-martial or other military tribunal, 
whether or not the sentence includes discharge or dismissal, and whether or 
not the discharge or dismissal has been executed, may be carried into execution 
by confinement in any place of confinement under the control of any of the 
aimed forces or in any ,penal or correctional institution under the control of the 
United States, or which the United States may be allowed to use. Persons so 
confined in a penal or correctional institution not under the control of one of 
the armed forces are subject to the same discipline and treatment as persons 
confined or committed by the courts of the United States or of the State, Terri- 
tory, District of Columbia, or place in ~vhich the institution is situated (Art. 
58(a)). 
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ACTION AFTER PROMULGATION 

REVIEW- OF SENTENCES AND FILING OF RECORDS OF SPECIAL AND SUMMARY 
COURTS-MARTIALCORRECTION OF RECORDS OF TRIAL SUBJECT TO 
APPELLATE REVIEW-REPORTS IN CERTAIN CASES-MISCELLANEOUS 
MATTERS 

94. REVIEW OF SENTENCES AND FILING OF RECORDS OF 
SPECIAL AND SUMMARY COURTS-MARTIAL. a. Review. (1) General. 
The officer immediately exercising general court-martial jurisdiction over a 
command and such other authority as may be designated by the Secretary con- 
cerned have supervisory powers over special and summary courts-martial in 
that command. Except as specifically provided in this paragraph (94), the 
manner of exercising these supervisory powers shall be as prescribed in regula- 
tions of the Secretary concerned. 

( 2 )  Review of records of t&2 pursuant to Article 65(c) .  When for- 
warded to him for review (91), the officer having supervisory authority will 
cause a judge advocate, or a law specialist or lawyer of the Coast Guard to 
review records of trial by summary court-martial and records of trial by special 
court-martial which do not include approved sentences to bad-conduct discharge 
(Art. 65(c)) . If the action of the court has resulted in an acquittal of all 
charges and specifications, or if the convening authority has disapproved the 
findings of guilty and the sentence and has dismissed the charges, the review 
shall be limited to the question of jurisdiction. The officer having supervisory 
authority shall act only with respect to the findings of guilty and the sentence 
as approved or approved and suspended, in whole or in part, by the convening 
authority and as found correct in law and fact pursuant to Art. 65(c) and 
may, in the interest of justice, take any action with respect to such findings and 
sentence as may be taken by a convening authority in the latter's initial action 
on the record, including suspending the sentence in whole or in part or ordering 
a rehearing. See chapters XVI I  and XVIII .  When, however, a review made 
pursuant to this subparagraph indicates that proceedings in revision (Art. 
62(b)) are necessary, the record normally will be returned to the convening 
authority with advice concerning the necessary action. An officer having super- 
visory authority may order the restoration of any rights, privileges, and prop- 
erty affected by such part of the sentence as he may set aside. See 106. 

The officer having supervisory authority may bring any fatal error to the 
attention of the convening authority or his successor. If warranted by the cir- 
cumstances, he may advise the convening authority that he has the power to 
withdraw his previous action, disapprove the findings of guilty and the sentence, 
and either direct a rehearing or dismiss the charges pnrsuant to Article 63. 
See 92. After a finding of guilty upon a rehearing, the court will adjudge an 
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appropriate sentence without regard to any credit to which the accused may be 
entitled by virtue of the prior execution of any part of the original sentence. 
See 81. Persons charged with the administrative duty of executing a sentence 
adjudged upon a rehearing after the sentence has been ordered into execution 
shall credit the accused with any executed portion or amount of the original 
sentence in computing the term or amount of punishment actually to be executed 
pursuant to the sentence adjudged upon the rehearing. See Article '75 (a) .  

When, upon review pursuant to this paragraph and any further review 
and procedures which may be provided in regulatio~ls of the Secretary con- 
cerned, the proceedings, findings, and sent.ence as approved by the convening 
authority have been found correct in lam7 and fact, the proceedings shall be final 
in the sense of Articles 44 and 76. 

(3) Review of special court-martial records yu~suamt to Article 6 5 ( b ) .  
I f  the sentence of a special court-martial as approved by a convening authority 
who does not exercise general court-martial jurisdiction includes a bad-condud 
discharge, whether or not suspended, the record shall, ordinarily, be forwarded 
to the officer exercising general court-martial jurisdiction over the command to 
be reviewed and acted upon in the same manner as a record of trial by a gen- 
eral court-martial (Art. 65 (b) ) .The Secretary concerned may, however, provide 
by regulation for forwarding of ~khe record in appropriate cases to  any officer 
exercising general court-martial jurisdiction, who shall be considered "the officer 
exercising general court-martial jurisdiction over the command" within the 
meaning of Article 65 (b). The reviewing authority shall act only with respect 
to the findings of guilty and the sentence as approved or suspended by the con- 
vening authority. If  the sentence as approved by an officer exercising general 
court-martial jurisdiction, either as the convening authority (Art. 60) or as 
prescribed in this subparagraph, includes a bad-conduct discharge, whether or 
not suspended, the record shall be forwarded to the appropriate Judge Advocate 
General to be reviewed by a board of review (Art. 65 (b) ). I f  the sentence as 
approved by the officer exercising general court-martial jurisdiction does not 
include a bad-conduct discharge, the record of trial shall thereafter be treated 
as a special court-martial record not involving a bad-conduct discharge. 

b. Filing of records. After review as prescribed by 94a(2), records of trial 
by summary court-martial and records of trial by special court-martial which 
do not involve approved sentences to bad-conduct discharge shall be transmitted 
and disposed of as the Secretary concerned may prescribe by regulation. Spe- 
cial court-martial records ~vhich involve approved sentences to bad-conduct 
discharge shall be filed in the office of the appropriate Judge Advocate General. 

95. CORRECTION OF RECORDS OF TRIAL SUBJECT TO APPEL- 
LATE REVIEW. When a record of trial by general court-martial, or a record 
of trial by special court-martial in which a sentence to bad-conduct discharge 
has been approved, has been forwarded by a conveiling authority to higher 
authority and error of the kind mentioned in 86c and d is noted by the higher 
authority, the record will be returned to the convening authority (Art. 60) 
with directions for the correction of the record or. revision of the proceedings. 

TVhen, as an incident of the review of a record of trial pursuanb to Articles 
65(b), 66, 67, or 69, i t  is noted that the action of the convening authority or 
of a higher authority is incomplete, ambiguous, or contains clerical errors, the 
authority who took the incomplete, ambiguous, or erroneous action may be in- 
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structed to withdraw the original action and to substitute a corrected action 
therefor. See appendix 14 for a form of corrected action by the coi~veilillg 
authority. 

96. REPORTS IN CERTAIN CASES. I n  the case of an officer, imme- 
diately upon promulgation of any sentence of a court-martial which does not 
require appellate review under Article 66 but wl~ich involves any material 
change in the status of the officer, the commander issuing the order will, by 
prompt means, advise the appropriate officer of the Department concerned of 

a ion the sentence imposed as approved or reduced and the date of promulg t' 
thereof. 

Whenever an accused person under a court-martial sentence subject to 
review under Article 66 is transferred from the general court-martial jurisdic- 
tion which has been designated as the command having temporary custody of 
the accused (89c(6)) before the accused has been notified of the decision of 
the board of review, the officer ordering the transfer will, by prompt means, 
notify the appropriate Judge Advocate General. 

97. MISCELLANEOUS MATTERS. a. Remission and suspension. As 
to the power of the convening authority to reduce, change the nature of, or 
suspend a sentence a t  the time he takes his action or orders the sentence into 
execution, see 88 and Articles 64 and 71(d).  As to the powers of the super- 
visory authority, and the powers of the reviewing authority of a special court- 
martial the sentence of which includes a bad-conduct discharge, to reduce, 
change the nature of, or suspend a sentence at  the time he takes his action, see 
94a(2) and 94a(3). 

Under Article 74(a) the Secretary concerned and, when designated by 
him, any Under Secretary, Assistant Secretary, Judge Advocate General, or 
commanding officer may remit or suspend any part or amount of the unexe- 
cuted part  of any sentence, including all uncollected forfeitures, other than 
a sentence approved by the President, except as provided in 105b. The officials 
authorized by the Secretary concerned to exercise these powers after the sen- 
tence has been ordered into execution shall be designated in departmental regu- 
lations. The officer having supervisory authority (94a(l) ) and the command- 
ing officer of the accused who has immediate authority to convene a court of the 
kind that adjudged the sentence are empowered to remit or suspend any part 
or amount of the unexecuted part of any sentence by summary court-martial 
or of a sentence by special court-martial which does not include a bad-conduct 
discharge. Such action may be taken without regard to whether the person 
acting has previously approved the sentence. Suspension actions taken under 
the authority of this paragraph (97) and Article 74(a) are subject to the rules 
set forth in 88e. 

The Secretary concerned may, for good cause, substitute an administrative 
form of discharge for a discharge or dismissal executed in accordance with the 
sentence of a court-martial (Art. 74(b) ). 

b. Vacationof suspension. Before the vacation of the suspension of a spe- 
cial court-martial sentence which as approved includes a bad-conduct dis- 
charge, or of any general court-martial sentence, the officer having special court- 
martial jurisdiction over the probationer shall hold a hearing on the alleged 
violation of probation. The probationer shall be represented at  the hearing by 
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counsel if he so desires (Art. 72(a) ). Insofar as applicable hhe procedure a t  the 
hearing shall be similar to that prescribed for iilvestigations conducted ~mder  
the provisions of 34. See appeildix 16 for a form of record of this proceeding 
and a procedural guide. 

The record of the hearing and the recommendations of the officer having 
special court-martial jurisdiction shall be sent for action to the officer exercis- 
ing general court-martial jurisdiction over the probationer. I f  this officer vn- 
cates the snspension, any ~ulexecuted part of the sentence affected by the vaca- 
tion shall be executed, unless the sentence then extends to dismissal, or includes, 
unsuspended, dishonorable discharge, bad-conduct discharge, or confinement 
for one year or more, and has not been affirmed by a board of review and, in 
cases reviewed by it, the Court of Military Appeals. See Articles 71(b) and 
and (c). Also, if the sentence extends to dismissal, no part of the sentence may 
be ordered into execution until approved by the Secretmy concerned (Art. 
71( 6 )) and a vacation of a suspension of a dismissal is not effective until ap- 
proved by the Secretary concerned (Art. 72 (6)  ) . 

The suspension of any sentence by summary court-martial, or of a sentence 
by special court-martial which does not include a bad-conduct discharge, may 
be vacated (without a hearing) by any authority competent to convene, for the 
command in which the accused is serving or assigned, a court of the kind that 
imposed the sentence. See Article 72 ( c ). 

An act of misconduct, in order to serve as a basis for vacation of suspen- 
sion of a sentence, must occur within the period of suspension. Similarly, the 
order of vacation of the suspension must be issued prior to the end of the 
period of suspension even though, in certain cases, i t  may not be effective as 
an order of execution of the suspended sentence until the completion of ap- 
pelate review or action by the Secretary concerned. See the second paragraph 
of 976. The running of the period of suspension of a sentence is, however, in- 
terrupted by the unauthorized absence of the accused. 

For forms of orders vacating suspension, see appendix 15. 

c. Interruptions of  execution of a sentence. A sentence to confinement, 
hard labor without confinement, restriction to limits, or deprivation of priv- 
ileges is continuous until the term expires, with certain exceptions. These ex- 
ceptions include the folloxing : 

When delivery under Article 14 is made to any civil authority of a 
person undergoing sentence of a court-martial, the delivery, if followed 
by conviction in a civil tribunal, interrupts the execution of the sentence 
of the court-martial, and the offender after having answered to the civil 
authorities for his offense shall, upon the request of competent military 
authority, be returned to milit.ary custody for the completion of his sen- 
tence (Art. 14(b) ). 

When a prisoner serving a court-martial sentence to confinement is 
later convicted by a court-martial of another offense for which he is sen- 
tenced to confinement, the subsequent sentence interrupts the running of 
the prior sentence to confinement. Any unremitted remaining portion of 
the prior sentence will be served after the subsequent sentence has been 
fully executed. 

Periods during which the person undergoing such a sentence is absent 
without authority, or is absent under a parole which proper authority has 
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later revoked, or is erroneously released from confinement through inis- 
representation or fraud on the part of the prisoner, or is erroneously re- 
leased from confinement upon his petition for a writ of habeas corpus 
under a court order which is later reversed by a competent tribunal shall 
be excluded in computing the service of the term of the punishment. 

Periods during which a sentence to confinement is suspended shall be 
excluded in computing the service of the term of confinemeilt (Art. 57(b)  ). 

d. Changes in place of  confinement. Subject to pertinent regulations, the 
authority who designated the place of confinement, higher authority, or any 
other authority authorized by pertinent regulations may change the place of 
confinement of any prisoner under his jurisdiction. 

e. Distribution of  court-martial orders. The distribution .of orders pro- 
mulgating the results of courts-martial and any action after promulgation 
of the sentence will be as prescribed in regulations of the Secretary of a 
Department. 



Chapter XX 

APPELLATE REVIEW-EXECUTION OF SENTENCES 

GENERAGPRELIMINARY ACTION-REVIEW BY THE BOARD OF REVIEW-
REVIEW BY THE COURT OF MILITARY APPEALS-APPELLATE C O U N S E L  
REVIEW I N  THE OFFICE OF THE JUDGE ADVOCATE GENERAGBRANCH 
OFFICES--COMMUTATION, REMISSION, AND SUSPENSION-RESTORATION- 
COURT-MARTIAL ORDERSFINALITY OF COURT-MARTIAL JUDGMENTS ' 

98. GENERAL. A sentence of a court-martial may not be executed until 
approved by the convening authority (Arts. 60, 61, 64, 65, 71(d) ). A special 
court-martial sentence which, as approved by the convening authority, includes 
a bad-conduot discharge must, generally, also be approved by an officer exercis- 
ing general court-martial jurisdiction (94a(3); Art. 65(b)) .  I n  addition to 
this approval, certain sentences may not be executed until approved or affirmed 
by higher authority. 

No court-martial sentence extending to death or involving a general or 
flag officer may be executed until affirmed by a board of review and the Court 
of Military Appeals and approved by the Presidei~~t ('Arts. 66(b), 67(b) (1) 
and 71 (a) ) . No sentence extending to the dismissal of a commissioned officer 
(other than a general or flag officer), cadet, or midshipman may be executed 
until affirmed by a board of review and, in cases reviewed by it, the Court of 
Military Appeals, and approved by the Secretary concerned or such Under 
Secretary or Assistant Secretary as may be designated by him (Arts. 66 (b) ,  
71(b) ).No sentence to dishonorable or bad-conduct discharge, whether or not 
suspended, may be executed until affirmed by a board of review and, in cases 
reviewed by it, the Court of Military Appeals. No sentence which includes, 
unsuspended, a dishonorable or bad-conduct discharge, or confinement for one 
year or more may be ordered executed until affirmed by a board of review and, 
in cases reviewed by it, the Court of Military Appeals (Arts. 67(b), 
71 (c) , 72(b)). All other court-martial sentences, ~ulless suspended, may be 
ordered executed by the convening authority when approved by him (Art. 
71(d)) .  See 88d as to the effect of a suspension on the execution of some 
sentences. 

99. PRELIMINARY ACTION. All records of trial by general courts- 
martial and records of trial by special courts-martial which, as approved by 
the convening authority and by an officer exercising general court-martial juris- 
diction, include a bad-condnct discharge shall be sent after approval by the 
proper authority to the Judge Advocate Genertal of the armed force of which 
the accused is a member (Arts. 17(b), %(a) and (b)). I11 these cases, a 
general or special court-martial order announcing the result of the trial and the 
action of the convening or higher authority will be promulgated before 
forwarding. 
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100. REVIEW BY THE BOARD OF REVIEW. a. General. The Judge 
Advocate General shall refer to a board of review the record in every case of 
trial by court-martial in which the sentence, as approved affects a geheral or 
flag officer or extends to death, dismissal of a commissioned officer, cadet, or 
midshipman, dishonorable or bad-conduct discharge, or confinement for one 
year or more (Art. 66(b) ). I n  a case referred to it, the board of review nlay 
act only with respect to the findings and sentence as approved by proper 
authority. It may affirm only such findings of guilty or such part of a finding 
of guilty as includes an included offense, and the sentence or such part of the 
sentence, as it finds correct in law and fact and determines, on the basis of 
the entire record, should be approved. I t  has generally the same powers with 
respect to modification of a sentence as does the convening authority (88c), 
but it does not have authority to suspend a sentence or any part thereof. How- 
ever, it may reduce the period of a suspension prescribed by a convening 
authority. In considering the record, it may weigh the evidence, judge the 
credibility of witnesses, and determine controverted questions of fact, recogniz- 
ing that the trial court saw and heard the witnesses (Art. 66(c)). 

A finding or sentence of a court-martial may not be held incorrect on the 
ground of a,n error of law unless the error materially prejudices the substantial 
rights of the accused (Art. 59 (a)). 

6. Action when sentence is set aside. (1) If  the board of review sets aside 
any findings of guilty or the sentence, i t  may, except as to findings set aside 
for a lack of sufficient evidence in the record to support the findings, order 
the applicable type of rehearing (81b) or reassess the sentence as appropriate 
under the cir~umst~ances of the case. If  it sets aside all the findings and the 
sentence and does not order a rehearing, it shall order that the charges be 
dismissed. See Articles 59(a) and 66 (d) . 

(2) I n  his discretion, the Judge Advocate General may forward the 
decision of the board of review and the record of trial to the Court of Military 
Appeals for review with respect to any matter of law (Art. 67(b) (2),  67 (d) ) . 
I n  these cases, he will cause a copy of the decision of the board of review and 
his order of reference to be served upon the accused and upon the appellate 
defense counsel. 

(3) I f  the Judge Advocate General does not order the case forwarded 
to the Court of Military Appeals, he shall advise an appropriate convening 
authority (see 84 and Article 60) to take action in accordance with the decision 
of the board of review. If  the board of review has ordered a rehearing the 
record shall be sent to an appropriate convening authority. I f  he finds a re- 
hearing impracticable, he may dismiss the charges (Art. 66(e)) .  Ordinarily, 
the final action will be promulgated by an appropriate convening authority. I f  
the charges are dismissed, all rights, privileges, and property affected by an 
executed portion of the sentence which has been set aside, except an executed 
dismissal or discharge, shall be restored (Art. 75 (a ) ) .  See 110d as to the 
action which may be taken if an executed dismissal or dishonorable or bad- 
conduct discharge is not sustained on a new trial. 

c. Action when sentence is affirmed in whole or in part. (1) Sentences 
zohich d o  no t  require the  approval of the  President. (a)If  the sentence, as 
affirmed by the board of review extends to dismissal, dishonorable or bad- 
conduct discharge, or confinement for one year or more, the Judge Advocate 
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General, in his discretion, may take the action prescribed in lOOb(2) above. 
Otherwise he will transmit a copy of the preliminary court-martial order 
(90b(l)) and two copies of the decision of the board of review, with such 
instructions as to future action as may be appropriate (Art. 66(e)) and with 
instructions to cause a copy of the decision to be served upon the accused, to 
the officer immediately exercising general court-martial jurisdiction over the 
accused. This copy will bear an indorsement notifying the accused of his right 
to petition the Court of Military Appeals for review with respect to any mat- 
ter of law within 30 days from the time he is notified of the decision of the 
board of review, and that any petition for review will be forwarded through 
the officer immediately exercising general court-martial jurisdiction over the 
accused and through the appropriate Judge Advocate General. Either the 
receipt of the accused for the copy of the decision of the board of review or a 
certificate of service upon him, showing the date of service will be transmitted 
in duplicate by expeditious means to the appropriate Judge Advocate General. 
The latter will forward one copy of the receipt or certificate of service to the 
Clerk of the Court of Military Appeals when required by the court. I f  the 
officer who exercises immediate general court-martial jurisdiction over the ac- 
cused is not the officer who convened the court, or his successor in command, 
the Judge Advocate General shall also transmit a copy of the decision of the 
board of review to the convening authority who convened the court for his 
information. 

The ,accused has 30 days from the time when he is notified of the decision 
of a board of review to petition the Court of Military Appeals for review. The 
placing of a petition for review in proper military channels divests the board 
of review of jurisdiction over the case, and jurisdiction is thereby conferred on 
the Court of Military Appeals. I f  the accused does not so petition, the con- 
vening authority, or the officer immediately exercising general court-martial 
jurisdiction over the accused, or the Secretary concerned (Art. 60) may order 
any sentence which, as affirmed by the board of review, extends to dishonorable 
or bad-conduct discharge or confinement for one year or more into execution 
or take other authorized appropriate action (Art. 74(a) ) as the circumstances 
may warrant. 

(6) I f  an accused, whose sentence as affirmed by the board of review 
extends to dismissal, does not forward a timely petition for review, the Judge 
Advocate General will transmit the record, the decision of the board of review, 
and his recommendations to the Secretary concerned or to the appropriate 
Under Secretary or Assistant Secretary for action under Article 71(b). He 
shall appove the sentence or such part, amount, or commuted form of the sen- 
tence as he sees fit, and may suspend the execution of any part of the sentence 
as approved by him. I n  time of war or national emergency he may commute 
a sentence of dismissal to reduction to any enlisted grade. A person so reduced 
may be required to serve for the duration of the.war or emergency and six 
months thereafter (Art. 71(b) ).The action of the Secretary concerned will be 
promulgated by departmental court-martial orders. 

( c )  I f  the accused forwards a timely petition for review no supple- 
mental order of execution will be promulgated until final action by the Court of 
Military Appeals is taken. 

( 2 )  Sentences which require the approval of the President. If  the board 
of review a&ms any sentence which affects a general or  flag officer or which, 
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as affirmed by it, extends to death, ,the Judge Advocate General shall transinit 
the record of trial and the decision of .the board of review directly to the Court 
of Military Appeals. H e  shall cause a copy of the decision of t,lle board of 
review to be served upon the accused and upoa the appellate defense counsel. 

d. Rules o f  procedure. Uniform rules of procedure for proceedings in and 
before boards of review shall be prescribed by the Judge Advocates General 
0.f the armed forces (Art. 6.6 ( f )  ). 

101. REVIEW BY THE COURT OF MILITARY APPEALS. Under 
such rules as it may prescribe, the Court of Military Appeals shall review the 
record in the following cases (Art. 67(b) ) : 

(1) All cases in which the sentence, as affirmed by a board of revielr., 
affects a general or flag officer or extends to death; 

(2) A11 cases reviewed by a board of review which the Judge Ad- 
vocate General orders sent to the Court of Military Appeals for review; 
and 

(3) All cases reviewed by a board of review in which, upon petition 
of the accused and on good cause shown, the Court of Military Appeals 
has granted a review. But see 103and Art. 69. 
I n  any case reviewed by it, the Court of Military Appeals may act only 

with respect to the findings and sentence as approved by the convening au- 
thority and as affirmed or set aside as incorrect in law by the board of review. 
I n  a case which the Judge Advocate General orders sent to the Court of Mili- 
tary Appeals, that action need be taken only with respect to the issues raised by 
him. I n  a case reviewed upon petition of the accused, that action need be taken 
only with respect to issues specified in the grant of review. The Court of 
Military Appeals shall take action only with respect to matters of law (Art. 
67(d)). 

I f  the Court of Military Appeals sets aside any findings of guilty or the 
sentence, i t  may, except as to findings set aside for a lack of sufficient evidence 
in the record to support the findings, order the applicable type of rehearing 
(81b)  or reassessment of the sentence as appropriate under the circumstances 
of the case. I f  i t  sets aside all the findings and the sentence and does not order 
a rehearing, i t  shall order that the charges be dismissed. See Articles 59(a) 
and 67 (e) . 

After it has acted on a case, the Court of Military Appeals may direct the 
Judge Advocate General to return the record to the board of review for further 
review in accordance with the decision of the court. Otherwise, unless there is 
to be further action by the President or the Secretary concerned, the Judge 
Advocate General shall instruct ail appropriate convening authority to take 
action in accordance with that decision. I f  the court has ordered a rehearing, 
but the convening authority to whom the record is transmitted fillds a rehear- 
ing impracticable, he may dismiss the charges (Art. 67 ( f )  ). 

If  the sentence, as affirmed by the Court of Military Appeals, requires tlle 
action of the Secretary concerned, action thereon will be take11 in accordallce 
with the procedures prescribed in 100c(l) ( b ) .  I f  the sente~lce as affirmed by 
the Court of Military Appeals extends to death or affects a general or flag offi- 
cer, the record of trial, the decision of the board of re vie^^, the recoinmeada- 
tions of the Judge Advocate General, and the decision of the Court of Military 
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Appeals shall be transmitted to the Secretary concerned for the action of the 
President pursuant to Article 71 (a). 

102. APPELLATE COUNSEL. a. Detail. The Judge Advocate General 
shall detail in his office one or more commissioned officers as appellate Govern- 
ment counsel, and one or more commissioned officers as appellate defense coun- 
sel, who are qualified under Article 27(b) (1) (Art. 70(a) ) . 

6, Duties. The appellate Government counsel shall represent the United 
States before the board of review or the Oourt of Military Appeals when di- 
rected to do so by the Judge Advocate General (Art. 70(b)). 

The appellate defense counsel shall represent the accused before the board 
of review or the Court of Military Appeals (Art. 7O(c) )-

(1) when he is requested to do so by the aocused; 
(2) when the United States is represented by counsel; or 
(3) 	when the Judge Advocate General has sent a case to the Court of 

Military Appeals. 
For duties of the defense counsel who conducted the defense at  the trial 

with respect to advising the accused of his right to be represented by the appel- 
late defense counsel in connection with the appellate review of his case, see 
48j (3). 

If  his opinion is requested, the appellate defense counsel will, to the best 
of his professional knowledge, advise the accused as to whether there are meri- 
torious grounds for petitioning the Court of Military Appeals for review. If  
the appellate defense counsel is convinced that there are no substantial ques- 
tions of law presented by the record of trial with respect to the findings of 
guilty and the sentence as affirmed by the board of review, he should so advise 
the accused. Regardless of his personal opinion as to the merit of the issues 
which can be raised, the appellate defense counsel will, if requested, assist the 
accused in the preparation of his petition and render such other assistance as 
may be proper if the accused decides to petition for review. He is authorized to 
communicate directly with the accused and with his counsel in the field. These 
communications are privileged. 

In  any case in which the sentence as affirmed by the board of review is sub- 
ject to review by the Court of Military Appeals, the officer exercising general 
court-martial jurisdiction over the accused shall, if requested by the accused, 
detail a qualified counsel to advise and assist the accused in connection with any 
proper matter concerning further appellate review. If he is reasonably avail- 
able, the defense counsel who conducted the defense during the trial may per- 
form these duties. 

c. Civilian counsel. The accused has the right to be represented before the 
Court of Military Appeals or the board of review by civilian counsel if pro- 
vided by him (Art. '70(d) ). 

103. REVIEW IN THE OFFICE OF THE JUDGE ADVOCATE GEN- 
ERAL. Every record of trial by general court-martial, in which there has been 
a finding of guilty and a sentence, the appellate review of I\-hich is not other- 
wise provided for by Article 66, shall be examined in the office of the Judge 
Advocate General. If any part of the findings or sentence is found u~lsupported 
in lam, or if the Judge Advocate General so directs, the record sllall be reviewed 
by a board of review in accordance with Article 66, but in that event there may 
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be no further review by the Court of Military Appeals unless the Judge Advo- 
cate General orders the record sent to the Court of Military Appeals under Ar- 
ticle 67 (b) (2) (Art. 69). 

When a record by trial by general court-martid is referred to a board of 
review under Article 69, the Judge Advocate General shall advise the appellate 
defense counsel of the reference if such a counsel must be appointed under Ar- 
ticle 70 (c) (1)or (2). See 48j ( 3 ) .  Additionally, if an accused has not been ad- 
vised of his right to representation before the board of review and made a re- 
quest in this regard, he shall be advised of the reference and of his right to rep- 
resentation before the board of review under Article 70, provided he forwards 
a prompt request therefor. 

I f  the Judge Advocate General forwards a case to the Court of Military 
Appeals for review, he will take the action prescribed in lOOb(2). 

104. BRANCH OFFICES. Boards of review established in branch offices 
of the Judge Advocate General wi'th distant commands and the Assistant 
Judge Advocates General in charge of these offices may perform their duties in 
the manner prescribed for the Judge Adwcate General and boards of review 
in his office. They operate under the general supervision of the Judge Advo- 
cate General. Records of trial involving sentences requiring action by the Presi- 
dent shall be sent directly to the Judge Advocate General without action in the 
branch offices. See Article 68. 

105. COMMUTATION, REMISSION, AND SUSPENSION. a. Com- 
mutation. The power to commute, that is to change a punishment to one of a 
different nature, may be exercised by the President,and by the Secretary con- 
cerned or such an Under Secretary or Assistant Secretary as may be designated 
by him. See Article 71 (a) and (b). See also 886 for the powers of convening 
and reviewing authorities to change the nature of a punishment. 

-

b. Remission and suspension. I f  the Judge Advocate General is of the 

opinion that a sentence as affirmed by the board of review which does not re- 

quire the approval of the President should be remitted or suspended in whole 

or  in part, he may, before taking the action prescribed in 100c(l), transmit the 

record of trial and the decisi,on of the board of review with his recommenda- 

tions to the Secretary concerned for action pursuant to Article 74, or take such 

action as may be authorized by the Secretary concerned under Article 74(a). 

See also 97a. 


After the President has commuted a death sentence to a lesser punish~nent, 
the Secretary concerned may remit or suspend any remaining part or amount 
of the unexecuted portion of the sentence of a person convicted by a i~~i l i tary  
tribunal under his jurisdiction. 

106. RESTORATION. See llOd as tolaction which may be taken when the 

sentence adjudged upon a new trial is set aside or disapproved. 


I n  other cases all rights, privileges, and property affected by an executed 

part of a court-martial sentence which has been set aside or disapproved by any 

competent authority shall be restored unless a new trial or rehearing is or- 

dered and such executed part is included in a sentence imposed upon the new 

trial or rehearing (Art. 75 (a)  ) . Ordinarily, any restoration should be an- 

nounced in the court-martial order promulgating the final results of tlie pro- 

ceedings (90b( a ) ,107;app. 1%). 
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107. COURT-MARTIAL ORDERS. General court-marti'al orders pub- 
lishing the final results of proceedings in cases in which the President or the 
Secretary concerned has taken final action are promulgated by departmental 
orders. I n  other cases, the h a 1  action may be promulgated by an appropriate 
convening authority or the Secretary concerned. 

W8. FINALITY OF COURT-MARTIAL JUDGMENTS. The appellate 
review of records of trial provided by the code, the proceedings, findings, 
and sentences of courts-martial as approved, reviewed, or affirmed as required 
by the code, and all dismissals and discharges carried into execution under 
sentences by courts-martial following approval, review, or affirmation as re- 
quired by the code, are final and conclusive. Orders publishing the proceedings 
of courts-martial and all action taken pursuant to those proceedings are bind- 
ing upon all departments, courts, agencies, and officers of the United States, 
subject only to action upon a petition for a new trial as provided in Article 
73 and to action by the Secretary concerned as provided in Article 74, and 
the authority of the President (Art. 76). 
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NEW TRIAL AND RELATED MATTERS 

THE PETITION FOR NEW TRIAL-CONDUCT OF NEW TRIAL AND SUBSEQUENT 
ACTION-RIGHT OF DISMISSED OFFICER TO TRIAL BY COURT-MARTIAL 

109. THE PETITION FOR NEW TRIAL. a. General. At any time 
within one year after approval by the convening authority of a court-martial 
sentence which extends to death, dismissal, dishonorable or bad-conduct dis- 
charge, or confinement for one year or more, the accused may petition the 
Judge Advocate General for a new trial on the ground of newly discovered 
evidence or fraud on the court (Art. 73). 

A petition may not be submitted after the death of an accused. 
The execution of a sentence need not be delayed to permit a petition for 

a new trial. Presentation of a petition does not, of itself, operate to stay the 
execution of a sentence. 

6. Who may petition. A petition for a new trial may be submitted either 
by the accused or by his counsel or representative regardless of whether the 
accused is in the service or has been separated therefrom. See 109e. 

c. Who may act on petition. If the accused's case is pending before a board 
of review or before the Court of Military Appeals, the Judge Advocate Gen- 
eral shall refer the petition to the board or court, as the case may be, for 
action. Otherwise, the Judge Advocate General of the armed force which re- 
viewed the previous trial shall act upon the petition except that petitions 
submitted by persons who, at  the time of trial and sentence from which the 
petitioner seeks relief, were members of the Coast Guard, and who are mem- 
bers of the Coast Guard a t  the time the petition is submitted, will be acted 
upon in the Department in which the Coast Guard is serving at  the time the 
petition is so submitted, that is, either by the Judge Advocate General of the 
Navy or the General Counsel of the Department of Transportation, as the 
case may be. See Article 73. 

d.  Grounds for new trial. ( 1 )  General. A new trial under Article 73 will 
be granted only upon the grounds of newly discovered evidence or fraud on 
the court. Sufficient grounds for granting a new trial will be deemed to exist 
only if within the discretion of the authority considering the petition all the 
facts and information before that authority, including, but not limited to, 
the record of trial, the petition, and other matters presented by the accused 
affirmatively establish that an injustice has resulted from the h d i n g s  or the 
sentence and that a new trial would probably produce a substantially more 
favorable result for the accused. 

( 2 )  Newly ddilscovered ewidence. A new trial will not be granted on the 
grounds of newly discovered evidence unless the petition shows : 



1 109F CHAPTER XXI 

(a) That the evidence is in fact newly discovered, that is, discovered 
since the trial ; 

( 6 )  That the evidence is not such that it would have been discovered 
by the petitioner at  the time of trial in the exercise of due diligence; 

( c )  That the newly discovered evidence, if considered by a court- 
martial in the light of all other pertinent evidence, would probably 
produce a substantially more favorable result for the accused. 

( 3 )  Fraud on the  court. No alleged fraud on the court will be deemed 
to constitute good cause unless it had a substantial contributing effect upon 
the hdings  of guilty or upon the sentence adjudged. 

Examples of fraud on the court which may warrant the granting of a 
new trial are : 

(a) Confessed or proved perjury in testimony or forgery of doc- 
umentary evidence which clearly had a substantial contributing effect 
upon a fhding of guilty and without which there probably would have 
been a fhding of not guilty or a failure of proof of the offense alleged. 

( 6 )  Willful concealment by the prosecution from the defense of 
evidence favorable to the defense which, if produced and considered by 
the court in the light of all the other evidence, would probably have 
resulted in a finding of not guilty. 

( c )  Willful concealment of a material ground for challenge of the 
law officer or any member of the court or of the disqualification of any 
official of the court or the convening authority, when that ground or didis-

qualification was not known to the defense at the time of trial. 

e. Form of petition. The petition will be in writing. Itwill be signed under 
oath or affirmation by the accused, by a person possessing the power of at-
torney of the accused for that purpose, or by a person with the authorization 
of an appropriate court of law to sign the petition as the representative of 
the accused. I t  will be forwarded in triplicate directly to the Judge Advocate 
General of the armed force concerned. When practicable, the petition will be 
typewritten with lines double spaced and will contain the following : 

(1) The name and service number of the accused, the date of the trial, 
and the present address of the accused. 

(2) The request for a new trial. 
(3) The sentence or a description thereof as approved or affirmed, to- 

gether with any subsequent reduction thereof by clemency or otherwise. 
(4) A brief description of any finding or sentence believed to be unjust. 
(5) A full statement of the newly discovered evidence or fraud on the 

court relied upon for the remedy sought. 
(6) AEidavits ,pertinent to the facts asserted in (5 )above. 
(7) The affidavit of each person whom the accused expects to present 

as a witness in the event of a new trial. Each affidavit should set forth 
briefly the relevant facts within the personal knowledge of the affiant. 

f .  Action upon petition. In  cases referred to a board of review, i t  shall take 
action in accordance with the rules of procedure prescribed under Article 
66(f). I n  cases referred to it, the Court of Military Appeals shall take action 
in accordance with its rules. The authority considering the petition may cause 
such additional investigation to be made and such additional information to 
be secured as he may deem appropriate. 
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Upon written request and within his discretion, tlze authority considering 
the petition may allow oral argument upon a petition. If  the petition is con- 
sidered by the Judge Advocate General, the hearing may be before him or 
before an officer or officers designated by him. 

I f  the Judge Advocate General is of the opinion that meri'torious groulzds 
for relief under Article 74 have been established but that a new trial is not 
indicated, he may take action under that article when authorized or transmit 
the petition and related papers to the Secretary concerned with his 
recommendations. 

A new trial should not be granted by a board of review or the. Court of 
Military Appeals if a consideration of the record of trial indicates that appro- 
priate action should be taken under Articles 66(d) or 67(e). 

110. CONDUCT OF NEW TRIAL AND SUBSEQUENT ACTION. a. 
Conduct of new trial. (1) If  a new trial is granted, the Judge Advocate General 
shall designate a convening authority who has power to convene a court-martial 
appropriate for the trial of the case. The new trial shall be held a t  such time 
and place as the convening authority directs. 

(2) Every new trial shall take place before a court-martial composed of 
persons who were not members of the court-martial which first heard the case. 
Upon a new trial, the accused shall not be tried for any offense of which he 
was found not guilty, or upon which he was not tried by the first court-martial, 
and no sentence shall be adjudged in excess of or more severe than the legal 
sentence upon the previous trial, as ultimately reduced by the convening or 
other proper authority when any such action has been taken. 

(3) I f  the accused is found guilty upon any charge or specification on 
a new trial, the court will, subject to the foregoing limitations, adjudge an 
appropriate sentence without regard to any credit to which the accused may be 
entitled by virtue of the prior execution of any part of the sentence. See 81d (I). 

b. Action by the convening authority upon the record. The convening 
authority's action is the same as in other cases except that he may not order 
any part of the sentence executed. See 88d(l) ,  89, and appendix 14. 

c. Disposition of record of  new trial. Irrespective of the result of the new 
trial, the record thereof shall be forwarded to the appropriate Judge Advocate 
General after action by the convening authority and, in special court-martial 
cases reviewed by him, by the officer exercising general court-martial jurisdiction 
over the command, or by another officer having supervisory authority (94a). 

d. Restoration; disposition of  original sentence. Except as hereafter 
provided, the Secretary concerned will order the restoration of rights, privileges, 
and property affected by an executed portion of a court-martial sentence which 
has not again been adjudged upon a new trial or which, after the new trial, 
has not been sustained upon the action of any reviewing authority (Arts. 60, 
65, 66, 67). The Secretary shall set aside so much of the findings and so much 
of the sentence adjudged upon the original trial as may be appropriate. 

I f  a previously executed sentence of dishonorable or bad-conduct discharge 
is not imposed on a new trial, the Secretary concerned shall substitute therefor 
a form of discharge authorized for administrative issuance unless the accused 
is to serve out the remainder of his enlistment (Art. 75(b) ) . 
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I f  a previously executed sentence of dismissal is not imposed on a new trial, 
the Secretary concerned shall substitute therefor a form of discharge authorized 
for administrative issue, and the commissioned officer dismissed by that sentence 
may be reappointed by the President alone to such commissioned grade and 
with such rank as in the opinion of the President that former officer would have 
attained had he not been dismissed. The reappointment of such a former ofIicer 
shall be without regard to the existence of a vacancy and shall affect the pro- 
motion status of other oficers only insofar as the President may direct. All 
time between the dismissal and the reappointment shall be considered as actual 
service for all purposes, including the right to pay and allowances (Art. 75(c) ). 

e. Court-martial orders. Court-martial orders promulgating the h a 1  
action taken as a result of a new trial including any restoration of rights, priv- 
ileges, and property, shall be promulgated by departmental orders. See ap- 
pendix 15b. 

f .  Action by persons charged with the execution of the sentence. Per-
sons charged with the administrative duty of executing a sentence adjudged 
upon a new trial after it has been ordered into execution shall credit the accused 
with any executed portion or amount of the original sentence included within 
the new sentence in computing the term or amount of punishment actually to 
be executed pursuant to the new sentence. For example, if one year of an original 
sentence to confinement for five years has been executed, and a sentence to con- 
finement for three years is adjudged and approved upon a new trial, the accused 
will be credited with the confinement for one year already served, leaving only 
confinement for two years of the new three-year sentence yet to be executed. 

111. RIGHT OF  DISMISSED OFFICER TO TRIAL BY COURT-
MARTIAL. The President may dismiss a commissioned officer of any armed 
force in time of war under 70A Stat. 89, 10 U.S.C. 5 1161. See Article 4 for 
the details regarding the right of a commissioned officer so dismissed to trial 
by court-martial. 
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OATHS 

OATHS I N  TRIALS BY COURTS-MARTIALAUTHORITY TO ADMINISTER O A T H S  
FORMS OF OATHS 

112. OATHS IN TRIALS BY COURTS-MARTIAL. a. General. The 
word bLoath" includes the word "affirmation." In  the administration of an af- 
firmation, the words "So help you God" are omitted. Matters concerning oaths 
in proceedings of courts of inquiry are found in Article 135. 

b. Persons required to be sworn. The law officer, interpreters, and, in 
general and special courts-martial, members, trial counsel, assistant trial coun- 
sel, defense counsel, assistant defense counsel, and reporters shall take an oath 
in the presence of the accused to perform their duties faithfully (Art. 42 (a) ). 
Each witness before a court-martial shall be examined on oath (Art. 42(b) ). 
All persons whose testimony is taken by deposition shall be examined on oath 
(117~;Art. 49(c)). See 114h for the oath of the escort ,on views o.r inspections 

, 	 by the court. Concerning the entry to be made in the record of each trial that 
the required oaths have been duly administered, see appendices 9 and 10. 

c. Oaths to be taken in the presence of  accused. The officials and clerical 
assistants of the court who are required to act under oath during the trial of a 
case by a general or special court-martial must be sworn in the presence of the 
accused either (1) at the beginning of the trial of each accused or (2) at the 
first session of the court when the court sits for more than one trial and the 
accused in each trial is present in the court at  the time the officials and celerical 
assistants thereof are initially sworn, the oaths are to be effective for the trials 
of all accused then before the court. 

See also 61h and appendix 8 concerning that point in the proceedings at  
which each of the various oaths is usually administered. 

d. Procedure for administering oaths. There is no particular procedure 
which must be used in administering an oath. Any procedure which appeals to 
the conscience of the person to whom the oath is administered and which binds 
him to speak the truth, or, in the case of one other than ,a witness, properly to 
perform his duties, is sufficient. The customary procedure in administering the 
prescribed oath consists (1) of requiring the person taking it to place a hand 
upon a Bible while the oath is administered or (2) of the raising of the right 
hand by both the individual administering the oath and the individual taking 
the oath at  the time of the reading thereof and the response thereto. Persons 
who recognize special forms or rites as obligatory may be sworn in their own 
manner or according to the ceremonies of the religion they profess and declare 
to be binding. 
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While the law officer, members, trial counsel and assistants, defense counsel 
and assistants, and individual counsel, if any, are being sworn, all persons 
present will stand. While any other person is being sworn, he and the officer 
administering the oath will stand. I f  the trial counsel is to testify, his oath 
as a witness will be administered by the president; if the asistant trial counsel 
is to testify, the trial counsel will administer the oath. 

113. AUTHORITY TO ADMINISTER OATHS. The following persons 
on active duty may administer oaths necessary in the performance of their 
duties: The president, law officer, trial counsel, and assistant trial counsel for 
all general and special courts-martial; t,he president and the counsel for the 
court of any court of inquiry; all officers designated to take a deposition; all 
persons detailed to conduct an investigation; all recruiting officers; and all 
other persons designated by regulations of the armed forces or by statute (Art. 
136(b) ). 

For other persons who are authorized to administer oaths, see appendix 36 
and Articles 49(c) and 136(a).  

114. FORMS OF OATHS. Forms of oaths to be used as appropriate are 
set forth in this paragraph. 

a. Oath for law officer. The trial counsel shall administer to the law 
officer the following oath : 

"You (name of law officer) do swear (or affirm) that you will faith- 
fully and impartially perform, according to your conscience and the laws 
applicable to trials by courts-martial, all the duties incumbent upon you 
as law officer of this court. So help you God." 

b. Oaths for court members. The trial counsel shall administer to  the 
members of the court-martial the following oath : 

"You (names of members) do swear (or affirm) that you will faith- 
fully perform all the duties incumbent upon you as a member of this court; 
that you will faithfully and impartially try, according to the evidence, 
your conscience, and the laws applicable to trials by courts-martial, the 
case of (the) (each) accused now before this court; and that you will not 
disclose or discover the vote or opinion of any particular member of the 
court upon a challenge or upon the findings or sentence unless required to 
do so in due course of law. So help you God." 

c. Oath for counsel. When the above oaths have been administered as 
appropriate in the type of court-martial being conducted, the president of the 
court shall administer to the trial counsel and to each assistant trial counsel, if 
any, and thereafter to the defense counsel and to each assistant defense counsel, 
if any, and to the individual counsel, if any, the following oath : 

"You (names of counsel) do swear (or affirm) that you will faithfully 
perform the duties of (trial counsel) (defense counsel) (individual coun- 
sel) in the case now in hearing. So help you God." 

d.  Oath for reporter. The trial counsel shall administer the following 
oath to every reporter. of the proceedings of a court-martial : 

"You swear (or affirm) that you will faithfully perform the duties of 
reporter to this court. So help you God." 
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e. Oath for interpreter. The trial counsel or the summary court shall 
administer the following oath to every interpreter in the t(ria1 of any case before 
a court-martial before he enters upon his duties : 

"You swear (or affirm) )that in the case now in heal-ing you will inter- 
pret truly the testimony you are called upon to interpret.. So help yon God." 

f .  Oath for witnesses. The trial counsel or the snininnry court shall ad- 
minister the following oath to each witness before he first testifies in :L case: 

"You swear (or affirm) that the evidence you shall give in the case now 
in hearing shall be the truth, the whole truth, and nothiag but the truth. So 
help you God." 

g. Oath for questioned member. When a member is challenged or is 
questioned concerning his competency to serve, the trial counsel sliall administer, 
when appropriate ( 6 2 b ) , the followiag oath to the ~nember J Y ~ Ois to be ex-
amined under oath ns to his competency. 

"You swear (or affirm) that you will answer truthfully to the questions 
touching your competency as a member of the court in this case. So help 
you God." 

h. Oath for escort. The escort on views or inspections by the court shall, 
before entering upon his duties as escort, take the fo l lo~~ing  oath, ~vhich shall 
be administered by the trial counsel : 

"You swear (or affirm) that you mill escort the court and will well 
and truly point out to them (the place in which the offense charged in this 
case is alleged to have been committed) ( ) ; and that you will not 
speak .to the court concerning (the alleged offense) ( ) ,except to 
describe (the place aforesaid) ( ). So help yon God." 

i. Oath to charges. The form of oath to charges, which shall be admin- 
istered by a commissioned officer of the armed forces authorizecl to aclini~lister 
oaths, is as follows : 

"You swear (or affirm) that you are a 1)erson subject to the Uiliforin 
Code of RIilita~y Justice; that you have personal kno~vleclge of or have 
investigated the mzxtters set forth in the foregoing charge(s) and specifi- 
cation (s) ; and that the same are true in fact to the best. of your lrno~vleclge 
and belief. So help you God." 

j. Oath to witnesses at Article 32 investigation. The ,oath administered 
by the investigating officer to witnesses in an investigation under Article 32 is as 
follows : 

"You swear (or affirm) that the (st,atement given by you is) (eviclence . 
you are about to give shall be) the truth, the whole ,truth, and nothing but 
the truth. So help you God." 

k. Oath to person giving a deposition. Ally person whose testimony is 
taken by deposition, whether on oral examiilatioil or by ~ ~ r i t t e n  interrogatories, 
shall, before he testifies, be examined on oath, admii~isterecl by the officer, civil 
or military, taking the deposition, in the follo~ving form : 

"You swear (or affirm) that the evidence yon are about to give shall 
be the truth, the -hole truth, and nothing but the trut,h. So help you God." 
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INCIDENTAL MATTERS 

ATTENDANCE OF WITNESSES-EMPLOYMENT OF EXPERTSDEPOSITIONS-
CONTEMPT%-EXPENSES OF COURTS-MARTIAL 

115. ATTENDANCE OF WITNESSES. a. General. The trial counsel, 
defense counsel, and the court-martial shall have equal opportunity to obtain 
witnesses and other evidence. Process issued in court-martial cases to compel 
witnesses to appear and testify and to compel the production of other evidence 
shall be similar to that which courts of the United States having criminal juris- 
diction may lawfully issue and shall run to any part of the United States, or the 
Territories, Commonwealths, and possessions (Art. 46) . 

The formal written instrument or process that serves to summon a witness 
to appear and testify is a subpoena. A subpoena cannot be used for the purpose 
of compelling a witness to appear at an examination before trial, except for the 
taking of a deposition. See, however, Article 135 as to courts of inquiry. 

I n  this paragraph (115) the term ''trial counsel" includes a summary 
court-martial unless the context indicates otherwise. See 79b concerning the 
authority of summary courts-martial to compel the attendance of witnesses. 

The trial counsel will take timely and appropriate action to provide for the 
attendance of those witnesses who have personal knowledge of the facts at issue 
in the case for both the prosecution and the defense. He will not of his own 
motion take that action with respect to a witness for the prosecution unless 
satisfied that the testimony of the witness is material and necessary. The trial 
counsel will take similar action with respect to all witnesses requested by the 
defense, except that when there is disagreement between the trial counsel~and 
the defense counsel as to whether the testimony of a witness so requested would 
be necessary, the matter will be referred for decision to the convening authority 
or to the law officer or special court-martial according to whether the question 
arises before or after the court convenes. A request for the personal appearance 
of a witness will be submitted in writing, together with a statement, signed by 
the counsel requesting the witness, containing (1)a synopsis of the testimony 
that it is expected the witness will give, (2) full reasons which necessitate the 
personal appearance of the witness, and (3) any other matter showing that the 
expected testimony is necessary to the ends of justice. The decision on the request 
must be made on an individual basis in each case by weighing the materiality of 
the testimony and its relevance to the guilt or innocence of the accused, together 
with the relative responsibilities of the parties concerned, against the equities of 
the situation. I f  the convening authority determines that the witness will not be 
required to attend the trial, the request may be renewed at the trial for determi- 
nation by the law officer or special court-martial, as if tllc question arose for the 
first time during the trial. 
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The trial counsel may consent to admit the facts expected from the testi- 
mony of a witness requested by the defense if the prosecution does not contest 
these facts or if they are unimportant. An application for the attendance of any 
witness may be withdrawn if the trial counsel and defense counsel enter into a 
stipulation as to the testimony of that witness. See 48d and 15471 (Stipulations). 

b. Military witnesses. The attendance of a person in the military service 
stationed at the place of the meeting of the court, or so near that travel at  
government expense mill not be involved, will ordinarily be obtained by notifi- 
cation, oral or otherwise, by the trial counsel, to the person concerned of the 
time and place he is to appear as a witness. I n  order to assure the attenclance of 
the person, the proper commanding officer should be informally advised SO that 
he can arrange for the timely presence of the witness. If for any reason formal 
notice is required, the trial counsel will, through regular channels, request the 
proper commanding officer to order the witness to attend. 

I f  a military person, desired as a witness, is not present at the place where 
the court-martial is convened and his attendance ~vould involve travel at  gov- 
ernment expense, the appropriate superior will be requested to issue the necessary 
order. 

The attendance of military persons not assigned to active duty should be 
obtained in the same manner as the attendance of civilian witnesses not in 
government employ. 

I f  practicable, a request for the attendance of n military witness will be 
made so that the witness will have notice at least 24 hours before starting to 
attend the meeting of the court. 

c. Use and examination of documentary and other evidence in controi 
of  military authorities. If documents or other evidentiary materials are in the 
custody and control of military authorities, the trial counsel, the convening 
authority, the law officer, or the special court-martial will, upon reasonable 
request and without the necessity of further process, take necessary action to 
effect their production for use in evidence and, within any applicable limita- 
tions (see 151b (1) and (3) ), to make them available to the defense to examine 
or to use, as appropriate under the circumstances. See also 44h. 

d. Civilian witnesses. (1) Issue, service, and return of subpoem. The trial 
counsel is authorized to subpoena as a witness, at  government expense, any 
civilian who is to be a material witness and who is xithin any part of the United 
Stahs, or the Territories, Commonwealths, and possessions, and can compel the 
attendance of such a civilian (Art. 46). As to employment of expert witnesses, 
see 116. 

A subpoena normally is prepared, signed, and issued in duplicate on the 
official forms provided. See appendix 17 for the form of a completed subpoena 
with certificate of service. I f  a subpoena requires the witness to bring with him 
a document or an exhibit to be used in evidence, each document or exhibit will 
be described in sufficient detail to enable the witness to identify i t  readily. 

I f  practicable, a subpoena will be issued in time to permit service to be 
made or accepted at least 24 hours before the time the witness will have to start 
from home in order to comply with the subpoena. 

Unless he believes that formal service is advisable, the trial counsel will 
mail the subpoena to the witness in duplicate, inclosing a postage paid envelope 
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bearing a return address, with the request that the witness sign the acceptance 
of service on the copy and return i t  in the postage paid envelope. The return 
envelope should be addressed to  the trial counsel of the court and not to that 
officer by name. The trial counsel may, and ordinarily sl~ould, include with the 
request a statement to the effect that the rights of the witness to fees and mileage 
will not be prejudiced by voluntary compliance with the request and that a 
voucher for fees and for mileage going to and returning from the place of the 
sitting of the court will be delivered to  him promptly on being discharged from 
attendance an the court. 

I f  formal service is believed to be necessary, the trial counsel will take 
appropriate action with a view to timely and economical service. For example, 
if the witness is near the place where the court is convened, the trial counsel, 
or someone detailed or designated by the commanding officer of the installa- 
tion, may serve the subpoena; if the witness is near some other military 
installation, the duplicate subpoenas may be inclosed with a suitable letter to 
the commanding officer of that installation; or the duplicate subpoenas may 
be inclosed with a suitable letter to the commander of an army area, naval 
district, air command, or other comparable command within which the witness 
resides or may be found. These commanders will take appropriate action to  
complete prompt service of the subpoena by the most economical available 
means. Travel orders for the purpose will be issued when necessary. Service 
ordinarily will be made by persons subject to  military law, but may legally 
be made by others. Service is made by personal delivery of one of the copies 
to the witness. The other copy, with proof of service made as indicated on 
the form, mill be promptly returned to the trial counsel. If  service cannot be 
made, the trial counsel will be promptly so informed. When use for it is 
probable, a return postage paid envelope, addressed to the trial counsel of the 
court and not to that officer by name, may be sent to the person who is to  
serve the subpoena. 

I n  foreign territory, the attendance of civilian witnesses may be obtained 
in accordance with existing agreements or, in the absence thereof, within the 
principles of international law. However, in occupied enemy territory, the 
appropriate commander is empowered to conlpel the attendance of a civilian 
witness in response to a subpoena issued by the trial counsel. 

( 2 )  NegZect or refusal t o  appear. See Article 47 and Warrant of attach- 
ment below. I n  order to  maintain a prosecution under Article 47, a person must 
not only be duly subpoenaed but must be paid or tendered fees, including the 
fee for one day of actual attendance and mileage both ways, "at the rates 
allowed to  witnesses attending the courts of the United States" (Art. 47). 

When it appears advisable, the trial counsel may address a written 
request or the senior officer present may address a written order, for the pro- 
vision of fees, to a finance or disbursing officer under the command of the 
convening authority, or to a finance or disbursing officer of the same armed 
force as the convening authority and convenient to the place where the witness 
is found. On receipt of the request or order, the finance or disbursing officer 
will immediately provide the trial counsel, or any other person designated 
for the purpose, the required amount of money t o  be tendered or paid to the 
witness for one day of attendance and mileage for the journey to and from 
the court. I n  this respect, see appropriate regulations of the Secretary of a 
Department. I f  an officer charged with serving a subpoena pays from his 
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personal funds the necessary fees and mileage to a witness, taking a receipt 
therefor, he is entitled to reimbursement. 

(3) Wawanf of attachment. I n  order to compel the appearance of a 
civilian witness in an appropriate case, the trial counsel will consult the con- 
vening authority, the law officer, or the special court-martial, accorcling to 
whether the question arises before or after the court has convei~ecl for trial of 
the case, as to the desirability of issuing a v-arrant of attachment under 
Article 46. 

TYl1en it becomes necessary to  issue a ~varrant of attachment, the trial 
counsel mill prepare it and, when practicable, effect execution tllrougll n civil 
officer of the United States. 0therwise, the trial counsel \\-ill cleliver or send 
it for execution to an officer designated for the purpose by the coininallcler of 
the proper army area, naval district, air commnncl, or other approprinte 
command. 

As the arrest of a person under a warrant of attachment involves de- 
priving him of his liberty, the authority for this action may be inquired into 
by a writ of habeas corpus. T o  enable the officer to make a full return in case 
a writ of habeas corpus is served upon him, the warrant of attachment will 
be accompanied by the orders conr~ening the court-martial, or copies thereof; 
a copy of the charges in the case, including the order referring the charges for 
trial, each copy certified by the trial counsel to be a full and true copy of the 
original; the original subpoena., showing proof of service of a copy thereof; 
a certificate stating that the necessary witness fees and mileage have been duly 
tendered; and an affidavit of the trial counsel that the person being attached 
is a material witness in the case, that the person has willfully neglected or 
refused to appear although sufficient time has elapsed for that purpose, and 
that no valid excuse has been offered for the failure to appear. 

I n  executing this process, i t  is lawful to use only snch force as may be 
necessary to bring the witness before the court. When i t  appears that the use 
of force may be required or when travel or other orders are necessary, appro- 
priate application to the proper commander for assistance or for orders will 
be made by the officer who is to execute the process. 

116. EMPLOYMENT OF EXPERTS. The provisions of this paragraph 
are applicable unless otherwise prescribed by regulations of the Secretary 
of a Department. When the employinent of an expert is necessary during a trial 
by court-martial, the trial counsel, in advance of the employment, will, on 
the order or permission of the law officer or special court-martial, request the 
convening authority to authorize the employment and to fix the limit of 
compensation to be paid the expert. The request should, if practicable, state 
the compensation that is recommended by the prosecution and the defense. 
When, in advance of trial, the prosecution or the defense knows that the 
employment of an expert mill be necessary, application should be made to 
the convening authority for permission to employ the expert, stating the 
necessity therefor and the probable cost. I11 the absence of a previous authori- 
zation, only ordinary vfti~ess, fees may be paid for the employment of a person 
as an expert witness. 

117. DEPOSITIONS,. a. Definitions.A deposition, is the testimony of a 
witness in response to questions submitted by the party desiring the deposition 
and by the opposite party, which is reduced to writing and, taken under oath 
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before a person empowered to administer oaths. Depositions normally are 
taken to preserve the testimony of witnesses whose availability at  the time of 
the trial appears uncertain. See 30f and 3M. W k t t e n  interrogatories are ques- 
tions, prepared by the prosecution or defense or both, which are reduced to 
writing before submission to a witness whose testimony is to be taken by 
deposition. The answers, reduced to writing and properly sworn to, constitute 
the deposition testimony of the witness. Under Article 49 (a), a deposition 
taken on oral examination constitutes an o~aZ de;posit;on, and a deposition 
taken on written interrogatories constitutes a written deposit&. 

b. Rules and procedures generallg applicable. I n  addition to the require- 
ments under Article 49 and those contained elsewhere herein (117), the follow- 
ing rules apply to depositions, written or oral, to be used in trials by 
courts-martial: 

(1) Su6mission of request. At any time after charges have been signed 
as provided in Article 30, any party may request permission to take oral 
depositions or, with the approval of the other party, written depositions. 
Normally, before the taking of any deposition, a request for permission to do 
so will be submitted to the convening authority or, if impracticable, to another 
authority competent to convene a court-martial for the trial of the pending 
charges. If a request to take a deposition originates after the commencement 
of a trial, it will be submitted to the law officer or special court-martial. Oppos- 
ing counsel will be permitted to inspect the request and any accompanying 
papers before submission to such an authority. All requests will include the 
reasons for taking the deposition and the points desired to be covered therein. 
I f  the name of the person whose deposition is desired is unknown, he may be 
identified by his office or position, for example, LbCommanding Officer, Company 
C, 1st Battalion, 27th Infantry, Fort Adams, Vermont;" L'Commauder, 3101st 
Maintenance Squadron, Reese Air Force Base, Lubbock, Texas;" "Cashier, 
Commercial National Bank, Fort Leavenworth, Kansas." 

(2 )  Rights of the accused. The qualifications of counsel and the rights 
of the accused to counsel for the taking of a deposition are the same as those 
prescribed for trial by the type of court-martial before which the deposition 
is to be used (6a, b,  and c, 48a and 6) .  The accused and his counsel with whom 
he has established an attorney and client relationship shall be present at the 
taking of any deposition unless the accused consents to the taking of the 
deposition in the absence of himself, his counsel, or both. I f  a deposition is to 
be taken before counsel have been otherwise detailed to a case, the authority 
who approved the taking of the deposition will designate counsel, preferably 
the trial counsel and defense counsel of an existing court or their assistants, 
to represent the prosecution and the defense in taking the deposition of any 
witness. 

(3) A c t h  on the request, A pretrial request for the taking of a depo- 
sition may be denied for good cause only by an authority competent to convene 
a court-martial for the trial of the pending charges. See Article 49(a). When 
the request for the taking of a deposition is submitted after the commencement 
of a trial, the law officer or special court-martial shall rule finally as to whether 
it shall be taken. 

(4) Notice. The party at whose instance a deposition is to be taken 
shall give to every other party reasonable written notice of the time and place 
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for taking the depositioii (Art. 49 (b) ). Notice of tlie taking of a depositiol~ 
for the prosecution ilaay be given to tlie nccusecl or his civiliail or military 
eounsel. Notice of the taking of a cleposition for tlle clefense may be given 
to the trial counsel, a11 assistant trial counsel, or the conveiiiiig authority. 

( 5 )  Obtaining witnesses. I f  it is necessary to snbpoe~la a civilian \vitness, 
the persolz desig~iated to take the deposition will cause the clnplicate subpoena 
to be servecl persoi~ally upon the ~ ~ i t n e s s  aiid will return the original to the 
trial counsel by an iildorseineiit stating that the duplicate has been delivered. 

If  tlie depositioll of a person in the military service is required, the person 
designated to take the cleposition or appropriate military authority shall direct 
the witness to appear at tlle proper time and place. 

(6) Examination of zoitnesses in cnpitaZ cases. TVheii the defense calls 
for testiinoily to be taken by de~csitioii i11a capital case, the deponent may be 
cross-examined by written interrogatories, or otherwise, in the same manner 
as a deponent in a case not capital. See 145a. 

(7) Taking t7~e deposition. The person takiiig a deposition shall ad- 
minister the appropriate oat,h to the witnesses niid to the reporter and inter- 
preter, if any (see 114;Art. 42), and in the presence of the witness shall record 
or cause to be recorded the testimony of the witness. Objections and motions 
iiiade during the taking of a deposition shall not be rnled on by the officer taking 
the deposition, but they shall be recorded in the deposition, and the evidence 
objected to shall be taken and recorded. The person taking the deposition is 
responsible for maintaining order during tlie taking of the deposition and for 
protecting counsel and the deponent from annoyance, embarrassment, or op- 
pression. When impr6per conduct of counsel or the deponent prevents the 
conducting of orderly and fair proceedings, the person taking the deposition 
should adjourn the proceedings and make a report of the circumstances to 
the court or the convening authority, as appropriate. 

(8) Authentication. Depositions may be taken before ancl authenticated 
by any military or civil officer authorized by the laws of the United States or 
by the laws of the place where the deposition is taken to  administer oaths 
(Art. 49(c)). See 147a as to taking judicial notice of the seals of foreign 
ilotaries public wit11 respect to the authentication of depositions taken before 
them, and of the signatures of persons authorized to adnliiiister oaths under 
Article 136 and chapter XXII. 

(9) Pees and expenses. A civilian who performs travel to give his dep- 
osition is entitled to the same fees and expenses as if he had personally testified 
before the court sitting at the place tlie deposition is taken. 

I f  a military officer takes a deposition, he will ordinarily complete and 
certify the ~~oucher. When a cleposition is taken by a civil officer, lie should, if 
so requested, obtain and furnish with the return of tlie depositioll the data 
necessary for the conipletion of the witness voucher. 

(10) Action on  +eceipt of co?npleted deposition. Upon receipt of the 
completecl deposition the trial counsel will notify the accused or his counsel and 
will give the defense an opportunity to exanline it. Tlze trial connsel, as tlie 
legal custodian of the deposition, is responsible that no alteration whatever is 
made therein. 

(11)  Use at trial. See 796 concerning the use of depositions in trials 
by summary courts-martial. See 145a for the rules of evicleiice applicable to 
depositions. 
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c. Written depositions. ( 1 )  Subn~iss ionof interrogatories to opposition. 
The side desiring a deposition on mritt,eil interrogatories 11-ill submit to opposiilg 
coullsel a list of wril~teii interrogatories to be l~ropoundecl to the absent witness. 
Opposing counsel may examine the interrogatories and will be allowed a rea- 
sonable time for the preparation of cross-interrogatories and objectioas, if ally. 

( 2 )  .S'ending out  intewogatories. All interrogatories are entered up011 
any prescribed form as indicated by any notes and instructioas thereon. The 
trial counsel normally should send the ii~terrogatories to the commailding of- 
ficer of the military station nearest the witness. According to circumstances, 
the interrogakories will be accompanied by such of the following as are ad- 
visable or necessary :A proper explanatory letter, an addressed return envelope, 
a subpoena in duplicate, and a voucher for fees and mileage. 

The return envelope shoulcl be adclressecl to the trial couilsel of the 
court and not to that officer by name. The subpoena will, but the voucller will 
not, be signed ; but both subpoena and vo~clier will be completed to the extent 
permitted by the known facts, ancl the latter will be accompanied by the re- 
quired number of copies of the orders convening the court. 

(3) Act ion  by person, receiving i?~te?rqogatories. When interrogatories 
are received !by a military officer, he mill take appropriate action with a view 
to the prompt and economical taking of the depositioil by a competent person. 
It may be left to the person clesignaterl to take the deposition to indicate the 
time and place of the taking. 

In the event that the deposition cannot be taken promptly upon receipt 
of the interrogatories, the persoil receiving the interrogatories will take im- 
mediate steps to advise the officer who recluested the deposition of the delay and 
of the approximate date that the deposition mill be taken. 

(4) Pvocedwres. Before a witness gives his answers to the interrogatories 
they should be read and, if necessary, explaiascl to him, or he should be permitted 
to read them over in order that his ansxers may be clear, full, and to the point. 
The person taking the deposition shoulcl not advise the witness how he should 
answer, but he should endeavor to see that the witness understands the questions, 
what is desired to be brought out by them, and that the answers are clear, full, 
and to the point. 

When the testimony is fully tra.nscribec1 the del~osition will ordinarily 
be submitted to the witness for examination or read to him. Appropriate changes 
in form or substance which the witness desires to make may be entered by tlle 
person taking the deposition. The deposition will then be signed by the .rvitness 
unless the witness is ill or cannot be found or refuses to sign. I f  the deposition 
is not signed by the witness, the person taking the deposition mill, over his own 
signature, state the reason for the omission of the signature of the witness. The 
certificate of the person taking the deposition will then be executed on the forms. 

d. Oral depositions. An oral deposition is taken by propounding oral ques- 
tions which along m~ith the ans\l7ers thereto are reduced to ~vriting or other 
verbatim record. The entire proceeding is recorded verbatim, ancl the record 
need not be signecl by the witness but mill ilorinally be certified by the officer 
taking the deposition. See 11771as to rules and procedures generally applicable. 

118. CONTEMPTS. a. General. The power to punish for contempt is 
vested in general, special; and summary eourts-martial. 
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A court-martial, provost court, or military commissioil may punish for 
contempt any person who uses any menacing word, sian or gest~u~e -. ' in its 
presence, or who disturbs its proceedings by any riot or clisorder. The punish- 
ment may not exceed confinement for 30 days or a fine of $,loo, or both (h l t .  48). 

The words "any person," as used in Article 48, inclucle all persons, \~hetller 
or nat subject to military law, except the lam officer and tlle members of the 
court. These excepted persons may be p~unishable as inclicatecl in 41b. 

The conduct described in Article 48 constitutes a direct contempt. Neither 
indirect or constructive contempt, that is, thalt whic11 is not con~mittecl in tlle 
presence or immediate proximity of the court ~vhile i t  is in session, nor the 
conduct and the action described or referred to in Article 47(a) is pmlisllable 
under Article 48. Having been duly subpoenaed, persons not snbject to military 
law may be prosecuted and punished under Article 47 for neglect or refusal to 
appear or refusal to qualify as a witness or to testify 01- to produce evidence. 
Persons subject to military lam may be' punished under Article 134 for tlie 
offenses discussed in this subparagraph. 

When requested by a member of the court or any party to the trial and 
when the court deems it advisable, the law officer, the president of a special 
court-martial, or a summary court-martial may \I-ara a person that liis conduct 
is improper and that his persistence therein may cause tlle court to llolrl him in 
contempt. 

b. Procedure when a person is charged with contempt. When the con- 
duct of a person before a court-martial warrants action under Article 48, the 
regular proceedings of the court should be suspended and the person directed 
to show cause why he should not be held in contempt. He will be given an op- 
portunity to explain his conduct. However, tlle mere insistence by the person 
that  his language or behavior was proper does not necessarily purge him of 
contempt. 

The preliminary question as to whether a person should be held in con- 
tempt will be disposed of by a ruling of the law officer, or the president of n 
special court-martial, both of which will be made subject to the objection of 
any member of the court. 

I f  there is no objection to a preliminary ruling that the person not be held 
in contempt, no further action thereon is required, and the court will resume its 
regular proceedings. 

I f  any member objects to the ruling, the court will close and vote orally, 
beginning with the junior in rank, and the question shall be decided by a ma- 
jority vote. A tie vote shall be a determination in favor of the person who is 
being proceeded against. 

If ,  as a result of the vote of the court, or a ruling of the law officer or the 
president of a special court-martial that is not objected to, there has been a 
preliminary determination that the person be held in contempt, the court will 
close to determine, by secret written ballot, whether he shall be held in contempt. 
Before closing for a final determination, the court may be given any iastruc- 
tions considered appropriate by the law officer or tlle president of a special 
court-martial. I n  the event of conviotion, the court will also determine by 
secret written ballot an appropriate punishment within the limits authorized 
by Article 48 and chapter XXV. Concurrence of two-thirds of the members 
presemt at the time the vote is taken is required both to convict and to punish a 
person for contempt. 
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Thereupon the court will open and the president will announce the holdipg 
and the punishment, if any, adjudged. 

The action thus taken is properly summary, a formal 'trial not being re- 
quired and no appeal or review being authorized except for the automatic re- 
view by the convening authority. 

Before resuming the original proceedings, a record will be made in and 
as a part of the regular record of the case before the court, showing the facts 
concerning the contempt and the proceedings with reference to i t ;  or the court 
may, upon the accomplishment of the record of the contempt proceedings, forth- 
with transmit the record to the convening authority, appropriate entries con- 
cerning this action being entered in and as a part of the regular record. For an 
example of proceedings in contempt, see appendix 8b. 

In order to  be effective, a punishment for contempt requires approvd of 
the convening authority. Upon notification of the action of the court and pend- 
ing formal review of the record of the contempt proceedings, the convening 
authority may require the person to undergo any confinement adjudged (21d; 
Art. '57(b)).The person held in contempt shall be advised, in writing, of the 
holding and punishment of the court and also of the action of the convening 
authority upon the proceedings for contempt. Copies of this communication 
shall be furnished to such other persons as may be concerned with the execu- 
tion of the punishment, and a copy shall also be included with the record of 
trial proper. 

The court, instead of proceeding as stated above, may cause the removal 
of the offender and, in a proper case, initiate his prosecution before a civil or 
military court. 

A person held in contempt may be allowed to continue to testify or to per- 
form his functions before the court. 

c. Place of confinement of  person held in contempt. The place of con- 
finement for a civilian or military person who is held in contempt and is to be 
punished by confinement shall, upon approval of the punishment by the con- 
vening authority, be designated by that officer. 

119. EXPENSES OF COURTS-MARTIAL. See appropriate regulations 
of the Secretary of a Department. 
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INSANITY 

GENERAL CONSIDERATION-INQUIRY BEFORE TRIALINQUIRY AND DETER- 
MINATION BY COURT-EFFECT OF MENTAL IMPAIRMENT OR DEFICIENCY 
UPON SENTENCE-ACTION BY CONVENING OR HIGHER AUTHORITY 

120. GENERAL CONSIDERATION. a. Insanity. A person is insane 
mithin the meaning of this chapter either if he lacked mental repsonibility at  
the time of the offense as defined in 120b, or if he lacks the requisite mental 
capacity at the time of trial as stated in 120d. 

b. General lack of  mental responsibility. I f  a reasonable doubt exists 
as to the mental responsibility of the accused for an offense charged, the accused 
cannot be legally convicted of that offense (74a(3)) .A person is not mentally 
responsible in a criminal sense for an offense unless he was, at the time, so far 
free from mental defect, disease, or derangement as to be able concerning the 
particular act charged both to distinguish right from wrong and to adhere to 
the right. The phrase "mental defect, disease, or derangement" comprehends 
those irrational states of mind which are the result of deterioration, destruction, 
or malfilnction of the mental, as distinguished from the moral, faculties. To 
constitute lack of mental responsibility, the impairment must not only be the 
result of mental defect, disease, or derangement but must also deprive the 
accused of his ability to distinguish right from wrong or to adhere to the right 
as to the act charged. Thus, mere defect of character, will power, or behavior, 
as manifested by one or more offenses, ungovernable passion, or otherwise, does 
mot necessarily indicate insanity, even though it may demonstrate a diminution 
or impairment in ability to adhere to the right with respect to the act charged. 
Similarly, mental disease, in itself, does not always amount to mental irrespon- 
sibility. For example, if a person commits an assault under psychotic delusion 
with a view to redressing or revenging some supposed injury to his reputation, 
he is nevertheless mentally responsible if he knew at the time that the act was 
contrary to law, and if he was not acting under an irresistible impulse. On t-he 
other hand, an accused is not responsible for a honlicide, if, as a result of mental 
disease, he had an insane delusion that another person was in the act of attempt- 
ing to kill him and he thereupon killed the supposed attacker under the delusion 
that it was necessary to kill the deceased to preserve his own life. 

c. Par8ial mental responsibility. A mental condition, not amounting to 
a general lack of mental responsibility (120b), which produces a lack of mental 
ability, at  +he time of the offense, to possess actual knowledge or to ei~tertain a 
specific intent or a prmeditated design to kill, is a defense to an offense having 
one of these sta.tes of mind as an element. For example, if premeditated murder 
is charged and the court finds that, as a result of mental impairment, not 
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amounting to a general lack of mental responsibility, the accused at the time 
of the offense lacked the mental ability to entertain a premeditated design to 
kill, the court must find the accused not guilty of premeditated murder, but it 
may find him guilty of the included offense of unpremeditated murder as a 
premeditated design to kill is not an element of the latter. 

d. Mental capacity at  time of trial. No person should be brought to  trial 
unless he possesses sufficient mental capacity to understand the nature of the 
proceedings against him and to conduct or cooperate intelligently in his defense. 

121. INQUIRY BEFORE TRIAL. If i t  appears to any commanding 
officer who considers the disposition of charges as indicated in 32, 33, and 35 
or to any investigating officer (34), trial counsel, or defense counsel that there is 
reason to believe that the accused is insane (120d) or was insane at the time 
of the alleged offense (1206),that fact and the basis of the observation should 
be reported through appropriate channels in order that an inquiry into the 
mental condition of the accused may be conducted before trial. When the report 
indicates a reasonable basis for the belief, the matter will be referred to a board 
of one or more medical offioers for their observation and report as to the sanity 
of the accused. A t  least one member of the board should be a psychiatrist. The 
board should be fully informed of the reasons for doubting the sanity of the 
accused and, in addition to other requirements, should be required to  make 
separate and distinct findings as to each of the three following questions: 

a. Was the accused a t  the time of the alleged offense so far  free from 
mental defect, disease, or derangement as to be able concerning the partic- 
ular acts charged to distinguish right from wrong (120b)? 

b. Was the accused a t  the time of the alleged offense so far free from 
mental defect, disease, or derangement as to be able concerning the partic- 
ular acts charged to adhere to the right (1206) ? 

c. Does the accused possess sufficient mental capacity to understand 
the nature of the proceedings against him and to conduct or cooperate 
intelligently in his defense ( 1 2 0 4  ? 
To determine these questions the board should place the accused under ob- 

servation, examine him, and conduct any further investigation that i t  deems 
necessary. On the basis of this report, further action in the case may be sus- 
pended, the charges may be dismissed by an officer competent to  convene a court- 
martial appropriate to try the offense charged, administrative action may be 
taken to discharge the accused from the service on the grounds of his mental 
disability, or the charges may be referred for trial. Such additional mental 
examinations may be directed at any stage of the proceedings as circumstances 
may require. The officer directing or requesting the mental examination of the 
accused will attach the report of examination to the charges if referred for 
trial or forwarded. 

122. INQUIRY AND DETERMINATION BY THE COURT. a. Pre- 
sumption o f  sanity; reasonable doubt; burden of proof. The accused is 
presumed initially to bo sane and to have beell sane at the time of the alleged 
offense. This presumption authorizes the court to assume that the accused was 
and is sane until evidence is presented to the contrary. When, however, some 
evidence which could reasonably tend to show that the accused is insane (120d) 
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or was insane at the time of his alleged offense (120b) is introduced either by 
the prosecution or by the defense or on behalf of the court, then the sanity of 
the accused is an essential issue. Although the defense usually raises the issue 
of insanity by producing evidence of mental irresponsibility or lack of capacity, 
it is the duty of the court to call for evidence on this matter henev ever there is 
reasonable indication that such an inquiry is warranted in the interest of justice. 
The burden of proving the sanity of the accused, like every other fact necessary 
to establish the offense alleged, is dways on the prosecution, nncl 1\-11en the 
sanity of the accused becomes an issue, the prosecntioil shoultl introduce ally 
available evidence tending to prove his sanity. I f ,  in the light of all the eviclence, 
including that supplied by the inference of sanity (138a(2)), n reasonable 
doubt as to the mental responsibility of the accused a t  the time of tlie offense 
(1206) remains, the court must find the accused not g-uilrv of tliat offense. If  a 
reasonable doubt extends only to the mused's ability, at the time of the offense, 
to possess the actual knowledge, specific intent, or premeclitatecl clesigil to kill 
which is an element of the offense, the court must find the accnsecl not gmilty of 
that offense, but it may convict him of any included offense whic11 cloes not re- 
quire proof of one of these states of mind and as to which there is not otherwise 
a reasonable doubt. I f  a reasonable doubt as to the mental capacity of the ac- 
cused a t  the time of trial (120d) remains, the court will adjourn and transmit to 
the convening authority the record of its proceeclings wit11 n statement of its 
determination of the issue of mental capacity. 

b. Procedure. (1) General. Different issues relating to the sanity of an 
accused may be raised in a variety of ways at any time during the course of a 
trial. The method of disposing of an issue depends upon the kincl of issue ancl 
manner in which it is raised. 

(2) Inquiry.The actions and demeanor of the accusecl as observecl by 
the court or the bare assertion from a reliable source that the accnsecl is be- 
lieved to lack mental capacity or is mentally irresponsible may be sufficient to 
warrant inquiry by the court. It should be remembered, however, that although 
a person who lacks mental capacity or responsibility to the extent inclicated in 
120 should not be tried, sanity is presumed (122~1, and a mere assertion that a 
person is insane is not necessarily sufficieilt to impose any bnrdan of inquiry on 
the court or to raise the issueof insanity. 

A request or other action to cause the court to make inquiry concerning 
the accused's sanity may be initiated by the law officer or any member of the 
court, prosecution, or defense. The law officer, or the president of a special court- 
martial, rules, subject to objection by any member of the court and final de- 
termination by the court, as to whether an inquiry should be made (Art. 51 (b) ) . 
Upon objection, a tie vote of the members upon a motion relating to the sanity of 
the accused is a determination against the accused (Art. 52 (c) ). I f  it is cleter- 
mined to make an inquiry, priority will be given to it, and the inquiry sl~ould ex-
haust all reasonably available sources of information with respect to the mental 
condition of the wused.  I f  it appears that the inquiry will be protracted or if 
the court desires to hear expert testimony, the court may adjourn and report 
the matter to the convening authority with its recommendations. These recom- 
mendations may include in a proper case a recommendation that the accusecl be 
examined as provided in 121 and that the officer or officers conducting the ex- 
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amination be made available as witnesses. As a result of a subsequent report 
of mental examination conducted under 121, the convening authority may with- 
draw the charges from the court, hold the proceeclings in abeyance, refer the 
matter to the court for its consideration subject to  the provisions of 1226, or 
take other appropriate action. 

(3) Issue of mental capacity a t  time of trial. Regardless of the manner 
in which i t  is raised, the issue of mental capacity at the time of trial is always an 
interlocutory question, since a determination in favor of the accused has no 
effect on his gullt or innoceilce of an offense but only interrupts the trial until 
the incapacity no longer exists. An issue of mental capacity should be resolved 
as early in the trial as possible in order to prevent confusion if an issue of 
mental responsibility is also raised. See 122b (2) for the methods of ruling and 
voting. I f  i t  is determined that a reasonable doubt exists as to the requisite 
mental capacity of the accused (120d), this fact shall be recorcled and the record 
of all proceedings held in the case forwarded to the convening authority. Other- 
wise, the trial shall continue. I f  the convening authority disagrees with the 
determination of the court or if he determines that the disability was temporary 
and that the accused has recovered his mental capacity, he may return the case 
to the court with instructions to. reconsider the question and, if appropriate, to 
proceed with the trial. 

(4) Issue of  ?nentaZ responsibiZity at time of offense. Regardless of 
whether the issue of mental responsibility is raised as an interlocutory matter 
by a motion to dismiss or by the introduction of evidence on the question of 
guilt or innocence, the court must always determine the issue in arriving a t  its 
findings on guilt or innocence. However, when the issue is raised by motion, i t  
may be considered as an interlocutory question a t  the discretion of the lam officer 
or special court-martial. The more usual procedure is t o  submit the issue to the 
court for determination ,during its deliberations on the findings. See 122b (2) 
for the method of ruling and voting when the issue is treated as an interlocutory 
question. 

I f  the court h d s  the accused not mentally responsible for his acts (1206) 
upon an interlocutory determination, i t  will forthwith enter findings of not 
guilty as to the proper charges and specifications, and forward the record of 
all proceedings held to the convening authority. I f  the accused is found to be 
sane, the trial proceeds. 

I f  the issue of insanity is raised as an interlocutory question and the court 
finds the accused sane, the defense is not precluded by this finding from offering 
further evidence on the issue of insanity. I n  considering its findings upon the 
issue of guilt or innocence, if the court entertains a reasonable doubt that the 
accused mas mentally responsible for his acts it will enter findings of not guilty 
as to the proper charges and specifications (120b). 

c. Evidence. The issue of the sanity of the accused is one of fact, and the 
modes of proof and rules of evidence with respect to this issue are, generally, 
those prescribed in chapter XXVII.  Although the testimony of an expert on 
mental disorders as to his observations and opinion with respect to the mental 
condition of the accused may be given greater weight than that of a lay witness, 
a lay witness who is acquainted with the accused ancl who has observed his 
behavior may testify as to his observations and may also give such an opinion 
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as to the general mental condition of the accused as may be within the bounds 
of the common experience and means of observation of men. 

As in the proof of other matters, evidence may be presented by the testi- 
mony of witnesses in open session, depositions (145a,) stipulated testimony, 
or documentary evidence. 

So much of the report of a board of medical officers or any other medical 
record as pertains to entries of facts or events \\-hich are properly nclnlissible 
under the official records or business entry exceptions to the hearsay rule (1446, 
c,  and d) may be received in evidence. The opinions as t,o the mental coi~clitioil 
of the accused contained in such a report are not within these exceptions to the 
hearsay rule. They may be received in evifdence by stipulation or, in a proper 
case, as memoranda of past recollectioils recorded (146a). The report or ally 
other pertinent matter, although not necessarily admissible in evidence, may 
nevertheless be examined by the law officer, or the president of a special court- 
martial, for the limited purpose of determining ~vhether further inquiry into the 
mental condition of the accused should be made. Before ruling, the law officer, 
or the president of a special court-martial, should make available to the mem- 
bers of the court any portions of the document which are necessary for them to 
intelligently consider the ruling. The court should be instructed that this infor- 
mation is made available only for the limited purpose of determining if further 
inquiry into the mental condition should bemade. 

For the rules of evidence as to expert witnesses, hypothetical questions, and 
similar matters, see 138e. 

123. EFFECT OF MENTAL IMPAIRMENT OR DEFICIENCY 
UPON SENTENCE. I n  arriving a t  its sentence, the court may consider any 
evidence with respect to the mental condition of the accused mhicl~ falls short 
of creating a reasonable doubt as to his sanity. The fact that the accused is a 
person of low intelligence or that, by virtue of a mental or neurological condi- 
tion his ability to adhere to the right is diminished, may be a mitigating factor. 
On the other hand, in determining the severity of a sentence, the court may 
consider evidence properly introduced, tending to show that an accused has 
little regard for the rights of others, such as evidence showing that he possesses 
homicidal tendencies. 

124. ACTION BY CONVENING OR HIGHER AUTHORITY. After 
consideration of the record as a whole, if it appears to  the convening or appro- 
priate higher authority that a reasonable doubt exists as to the sanity of the 
accused, the findings of guilty affected by that doubt should be disapproved 
and appropriate action haken with respect to the sentence. I f  the doubt relates 
to mental capacity a t  the time of trial, a rehearing may be directed when the 
incapacity no longer exists. 

Convening or higher authorities will take the action prescribed in 121 
before taking action on the record of trial when it appears from the record or 
otherwise that further inquiry as to  the mental condition of the aocused is 
warranted in the interest of justice, regardless of xvhetlier the question mas 
raised a t  the trial or how it was determined if raised. When further inquiry 
results in a determination *hat the accused lacks the mental capacity to under- 
stand the review proceedings, a conviction may not be approved or affirmed 
under Articles 64,65, or 66 until the accused regains the requisite mental capac- 
ity. However, this sl~ould not cause a delay in making a determination in favor 
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of am accused which will result in the setking aside of s conviotion. When 
further inquiry after trial produces new information which raises an issue 
concerning mental responsibility at Clle time of the ,offense, the affected charges 
and sp i lh t ions  mny be dlismi& and appropriate action taken Ion the sen-
tence or &anew trial or rehearing may be directed, as may be appropriate under 
the circumstances of hhe case. 
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125. GENERAL LIMITATIONS. In all cases of conviction, a court-
martial should adjudge a legal, appropriate, and adequate pnnishlment, with 
due regard for the requirements of the code. See 76a and 127 for the basis of 
determining adequate punishment. The punishment which a court-martial may 
direct for an offense may not exceed such limits as the President may prescribe 
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for that offense (Art.56). See also 118 (Contempts) ,126 (Miscellanwue limita- 
tions), and 127 (Maximum limits of punislments) . 

No member of the armed forces may be placed in confinement in immediate 
association with enemy prisoners or other foreign nationals not members of the 
armed forces (Art. 12),nor, subject to the provisions as to the effeotive date of 
forfeitures set forth in 126h(5), may any person while ;being held for trid or 
the results of trial be subjected to punishment or penalty other than arrest or 
confinement upon the charges pending against him (see Art. 13). Prisonars 
being held for trial or whose sentences have not yet been approved and ordered 
executed will be accorded the facilities, accommodations, treatment, and train- 
ing prescribed in pertinent regulations. During the period that he is held for 
trial or awaiting action on his sentence, an accused will not be required to 
observe either duty hours or training schedules devised as punitive memures, 
required to perform punitive labor, nor required to wear other than the uniform 
prescribed for unsentenced prisoners, except that during those periods he may 
be subjected to minor punishment for infractions of discipline (see Art. 13). 

Punishment by flogging, or by branding, markiig, or tatooing on the body, 
or any other cruel or unusual punishment, may not be adjudged by any court-
martial or inflicted upon any person subject to the code. The use of irons, single 
or double, except for the purpose of safe custody, is prohibited (Art. 55). 

Courts-martial shall not impose any punislment not sanctioned by the 
custom of the service, such as carrying a loaded hapsack, shaving the head, 
placarding, pillorying, placing in stocks, or tying up by the thumbs. Loss of 
good conduct time will not be adjudged as punislment by a court-martial. 

Confinement on bread and water or diminished rations may be adjudged 
only against enlisted members atbaclled to or embarked in a vessel and shall not 
be (adjudged in excess of three days. However, the categories of enlisted per- 
sonnel upon whom this type of punishment may be imposed may be limited by 
regulations of the Secretary concerned. A court-martial may not adjudge a 
sentence to solitary confinement, but a sentence to confinement on bread and 
water or diminished rations may be carried into execution by confining the 
prisoner in a place w'hene he can communicate only with authorized personnel. 
The ration to be furnished an enlisted member undergoing a punishment of 
confinement on dimini~hed rations is that specified 'by the authority charged 
with the administration of the punishment, but the ration may not consist solely 
of bread and water unless this punishment has been specifically adjudged. When 
any person is sentenced to be confined on bread and water or diminished rations, 
the signed certificate of a medical officer, containing his opinion as to whether 
serving the sentence would produce serious injury to the health of the accused, 
must be obtained before the sentence is ordered into execution. The certificate, 
which shall be alttached to the record of proceedings, shall be in the following 
form : 

"I certify that from an examination of 
and of the place where h~ is to be confined, I am of the opinion hat the 
execution of the foregoing sentence to confinement on (bre1a.d and water) 
(diminished rations) will (not) produce serious injury to his health.'' 

126. MISCELLANEOUS LIMITATIONS. a. General comments. The 
death penalty is mandatory in the case of spies (Art. 106) ;it is mandatory that 
either death or life imprisonment be adjudged for murder upon a fhding of 
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guilty under subsections (1) or (4) of Article 118. Punishment as adjudged by 
the court must be in conformity with the article prescribing the offense, ailcl 
may not exceed the maximum authorized for the offense in the Table of Maxi- 
mum Punishments, unless the limitations in the table have been suspended. For 
example, Article 85 (Desertion) autl~orizes such punishment other than death 
as a court-martial may direct, except in time of war when either cleath or such 
other punishment as a court-martial may direct is authorizecl. Hol~e.i-er, the 
maximum penalty that may be adjudged for desertion is also li~nitecl by the 
Table of Maximum Punishments unless the lilriitations in the table have been 
suspended by the President under the authority of Article 56, in vhich even\$ 
only the limits prescribed in Article 85 n-onld govern. See 127c(5) for offenses 
as to which the Table of Maximum Punishments is antomatically snspendecl 
upon declaration of mar. 

A court-martial may not adjudge the death penalty except for an offense 
made expressly so punishable by an article of tlie code (,4rt. 52 (b) (1) ) .See 15a 
(2) for an enumeration of the paiticular articles. Althougl~ an offense may be 
made expressly punishable by death, the death penalty cannot be adjudged for 
that offense if the applicable limit of punishment prescribecl by the President 
under Article 56 (127) is less than death, nor can the death penalty be adjudged 
if the convening authority has directed that a case be treated as not capital 
(see Arts. 19, 49(f) ). With reference to the limitation on the imposition of the 
death penalty in the case of a rehearing or new or other trial, see 81d and 
llOa(2). See 145 for limitations on the use of depositions, former testimony, 
and records of courts of inquiry in cases involving the death sentence and on the 
use of records of courts of inquiry in cases involving the dismissal of a commis- 
sioned officer. 

I n  adjudging a sentence of death, a court-martial will not prescribe the 
method of execution. A dishonorable discharge is by implication included in a 
death sentence. A sentence to death which has been finally ordered executed 
will be carried into effect in the manner authorized or prescribed by regul a t' ions 

of the Secretary concerned. 
A court-martial may not adjudge an administrative separation from the 

service, and dishonorable or bad-conduct discharge or dismissal, as appropriate 
according to the status of the accused (see 126 d and e),  are the only forms of 
punitive separations that may be adjudged. Concerning the appropriateness of 
a sentence to dishonorable or bad-conduct discharge, see 76a (3) and (4). 

b. General co8rts-martial. Subject to the provisions of this chapter 
(XXV),general courts-martial may adjudge any punishment not forbidden by 
the code, including the penalty of death when specifically authorized by the code, 
and, in appropriate cases, any punishment permitted by the law of war (Art. 
18). 

c. Special and summary courts-martial. ( 1 )  Speck2 courh-martial. See 
156 and Article 19 for the limitations on the jurisdiction of a special court- 
martial in adjudging punishments. 

(2) Swmmary courts-martial. See 16b and Article 20 for the limit a t'ions 
on the jurisdiction of a summary court-martial in adjudging punishments. 

(3)  Genera2 cmnents.  Special and summary courts-martial are not 
limited to the kinds of punishments set forth in Articles 19 and 20. See 16b as 
to the apportionment that may be required if a summary court-martial wishes 
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to adjudge both confinement and restriction. The Table of Equivalent Punish- 
ments (1270) will be used to make an apportionment. 

d.  Commissioned officers and warrant officers. I n  general, any limita- 
tion as to the punishment that may be imposed on a commissioned officer by a 
court-martial is applicable in the case of a warrant officer. A commissioned or 
warrant officer may not be reduced in grade by any court-martial. However, in 
time of war or national emergency the Secretary concerned, or such Under Sec- 
retary or Assistant Secretary as may be designated by him, may commute a 
sentence of dismissal to reduction to any enlisted grade (Art. 71 (b) ) . 

A commissioned officer or warrant officer may be punished by a punitive 
separation from the service when convicted by general court-martial of any 
offense in violation of the code. The separation from the service of commis- 
sioned officers, including commissioned warrant officers, 117he11 adjudged by 
the sentence of a general court-martial, shall be by dismissal. The separation 
from the service of all other warrant officers by sentence of a general court- 
martial shall be by dishonorable discharge. 

Only a general court-martial may sentence a commissioiled or warrant 
officer to confinement, and in no case shall the confinement exceed the maxi- 
mum prescribed for enlisted members by the Table of Maximum Punishments. 
A commissioned or warrant officer may not be sentenced to hard labor without 
confinement in any case. 

e. Enlisted members; prisoners sentenced to  punitive discharge. For 
the maximum limits of punishment for certain offenses committed by enlisted 
members, see 127. Under A&icle 58a, unless otherwise provided in regula- 
tions prescribed by the Secretary concerned, a court-martial sentence of an 
enlisted member in a pay grade above E-1, as approved by the convening 
authority, that includes (1) a dishonorable or bad-conduct discharge, (2) 
confinement, or (3) hard labor without confinement reduces that member to 
pay grade E-1, effective on the date of that approval. I f  the sentence of a 
member who is thus reduced in pay grade is set aside or disapproved, or, 
as finally approved, does not include any of these punishments, the rights 
and privileges of which he was deprived because of that reduction shall be 
restored to him and he is entitled to the pay and allowances to which he 
would have been entitled, for the period the reduction was in effect, had he 
not been so reduced. Reduction effected under Article 58a is not a part  of 
the sentence, but is an administrative result thereof. 

A court-martial is authorized to sentence an enlisted member to be reduced 
to the lowest or any intermediate grade. But see 166 concerning the limita- 
tions on the power of summary courts-martial to sentence enlisted members 
above the fourth enlisted pay grade to a reduction. 

If  a prisoner already under a suspended sentence to dislzonorable or bad- 
conduct discharge is tried by a court-martial, dishonorable or bad-conduct 
discharge may be adjudged as well as other appropriate penalties. However, 
if a prisoner has been separated from the service by dishoi~orable or bad- 
conduct discharge, the adjudging of another punitive discharge would, in 
general, be fuhle. 

f .  Reprimand; admonition. There is no restriction either as to the court 
which may adjudge a reprimand or admonition as p~ulishment or as to the 
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persons subject to the code upon whom this punishment may be imposed, but 
the court will not specify tlie terms or wording of a reprimand or adm&~itioii. 

g. Restriction to limits. There is no limitation either as to the court which 
may adjudge the punisliment of restriction to limits or as to the persons sub- 
ject to the code upon whom it  may be imposed. I t  will not be adjuclgecl in 
excess of two months and will not in any event operate to exempt the person 
on whom it  is imposed from any military duty. 

h. Forfeiture; fine; detention o f  pay. ( 1 )  GeneraZ. Any ;partid for- 
feiture, fine, or detentioil of pay slioulcl be adjudgecl in express terlns aiicl 
stated in dollars only rather than in dollars and cents, or in clays' pay (see 
app. 13).  In determining the amount of a forfeiture or fine, particularly a 
large fine, the court should consider the ability of tlie accusecl to pay. 

Fines and forfeitures accrue to the United States ancl cannot be acljudgecl 
by a court-martial for the benefit of aiiy individual. A court-martial has no 
authority to provide by stoppage, assignment, or other-vvise for the settlement 
of aiiy pecuniary liability whatever, including any liability to a government 
agency, such as a unit fund. A sentence directing an accused to make a cleposit 
or a contribution of pay or of other funds is illegal. 

(2) Porfeitwre. A forfeiture is an appropriate form of punishment for 
all military personnel whatever their rank or status. U'nless a total forfeiture is 
adjudged, a sentence to forfeiture deprives the accused of the amount ex- 
pressly stated in the sentence and applies for the period of time expressly 
stated. Allowances are forfeited only when the sentence iiicludes the forfeiture 
of all pay and allowances. Subject to tlie provisions of Article 57(a), a for- 
feiture applies to pay and allowances which accrue during the enlistment, ex- 
tension of enlistment, or other engagement or obligation of service in ~vliich 
the accused is serving at the time tlie sentence is adjudged. Forfeiture of a mem- 
ber's deposits or of the interest thereon cannot be adjudged by sentence of a 
court-martial. A forfeiture may not be applied to money to be paid by an em- 
ployer other than the United States. A general court-martial is not limited 
as to the amount of forfeiture it may adjudge. For the limit of jurisdiction of 
a special or a summary court-martial to adjudge a forfeiture, see 15b and 16b. 

The maximum amount of a partial forfeiture (app. 13) is computed 
by using the basic pay authorized for the cumulative years of service of the 
accused and, if no confinement is adjudged, any sea or foreign duty pay. When 
a sentence includes a reduction of an enlisted member, expressly or by oper t '  a 1011 
of law (see Art. 58a) 'and whether or not suspended, the forfeiture must be 
based on the pay for the reduced grade. Additionally, any montliy contribution 
which an enlisted member is required to make, or will be required to make as 
the result of a sentence including a reduction, in order to entitle him to a basic 
allowance for quarters must be deducted before the amount of pay subject to 
forfeiture is computed. However, other allotments need not be deducted. The 
term "basic pay" includes no element of pay other than the basic pay of the 
grade or class within grade as fixed by statute and does not include special pay 
for a special qualification such as diving pay, or incentive pay for the perform- 
ance of hazardous duties such as flying, parachute jumping, or duty on board 
a submarine. See appropriate regulations of the Secretary of a Department as 
to periods which may not be counted in computing increase of pay for length 
of service. 
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The terms "forfeiture of %ll pay and allowances" and "to forfeit all pay 
and allowances," as used in 88, this chapter (XXV), and appendix 13 mean 
the forfeiture of all pay and allowances becoming due on and after the date a 
lawfully adjudged sentence is approved by the convening authority. But see 
88d(3) with respect to the suspension or deferral of forfeitures in certain 
cases. See, generally, as to  forfeitures, applicable regulations of the Secretary of 
a Department. 

(3) Fine. Whereas a forfeiture deprives the accused of all or part of his 
pay only as it accrues, a fine, when ordered executed, is in the nature of a judg- 
ment and makes him immediately liable to the United States for the entire 
amount of money specified in the sentence. All courts-martial have the power 
to adjudge fines instead of forfeitures in cases involving members of the armed 
forces. General courts-martial have the further power to adjudge fines in ad- 
dition to forfeitures in appropriate cases. See Section B, 127c. Special and sum- 
mary courts-martial may not adjudge any fine in excess of the total amount of 
forfeitures which may be adjudged in a case. A fine normally sl~ould not be 
adjudged against a member of the armed forces unless the accused was unjustly 
enriched as the result of the offense of whiclz he is convicted. However, a fine 
may always be imposed as a punishment for contempt (Art. 48). 

I n  general, a court-martial has the same power to fine a prisoner of war 
that i t  has to fine a member of the armed forces. Ordinarily, a fine, rather than 
a forfeiture, is the proper monetary penalty to be adjudged against a civilian 
subject to  military law. I n  order to enforce collection, a fine may be accom- 
panied by a provision in the sentence that, in the event the fine is not paid, the 
person fined shall, in addition to  any period of confinement adjudged, be 
further confined until a fixed period considered an equivalent punishment to 
the fme has expired (see app. 13, form 11). The total period of confinement so 
adjudged shall not exceed the jurisdictional limitations of the court (15b, 16b, 
126b). 

(4) Detention of pay. Detention of pay is a less severe form of punish- 
ment than a forfeiture in that the amount detained is ultimately returned to the 
accused. The period for which the pay is to be detained may not exceed one year 
from the date the sentence is ordered executed. Summary courts-martial may 
not adjudge detention of pay of more than two-thirds of one month% pay. All 
other courts-martial may not adjudge detention of pay of more than two-thirds 
pay per month for three months. The rules prescribed in 126h(2) for determin- 
ing maximum allowable partial forfeitures also apply in determining the maxi- 
mum detention that may be adjudged in a case. The amount of pay detained is 
returned to the accused a t  the expiration of the specified period of detention or 
the offender's term of service, whichever is earlier. 

( 5 )  Effective date of certain sentences. See Article 57. Whenever a sen- 
tence of a court-martial as approved includes a forfeiture of pay or allowances 
in addition to confinement not suspended, the forfeiture will apply to pay or 
allowances becoming due on and after the date the sentence is approved by the 
convening authority. However, a convening authority may defer the effective 
date of forfeitures by providing specifically therefor in his action. See 88d(3). 
No forfeiture shall extend to any pay or dlowances accrued before the date a 
sentence is approved by the convening authority. Except as provided above, all 
other sentences to forfeiture and sentences to fine or detention of pay become 
effective on the date the sentence is ordered executed. 

25-6 
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i. Suspension from rank, command, or duty; loss o f  rank, promotion, 
numbers, or seniority. Sentences to suspension from ranlr, command, or duty 
are not authorized. 

Sentences to loss of rank or promotion are not authorized except as provided 
below. 

Sentences to loss of numbers, lineal position, or seniority are authorized 
oilly in cases of Navy, Marine Corps, and Coast Guard officers. 1111 losses of 
numbers will be numbers in the appropriate lineal list. For line officers, it will 
be numbers of officers not restricted in the performance of duty. For officers of 
staff corps, it will lx numbers corresponding to line officers not restricted in the 
performance of duty. 

j.  Confinement at hard labor. Any person subject to trial by court-
martial may be sentenced to confinement at hard labor. A sentence to confine- 
ment does not of itself automatically result in any fine or forfeiture of pay or 
allowances. The place of confinement will not be designated by the court. See, 
in this respect, 93. 

Any period of confinement included in a sentence of a court-martial begins 
to run from the date the sentence is adjudged by the court-martial, but periods 
during which the sentence to confinement is suspended shall be excluded i11 com- 
puting the service of the term of confinement (Art. 57(b)). See also 976 and 
Article 14 concerning the interruption of the execution of a sentence to 
confinement. 

Confinement without hard labor should not be adjudged. The omission of 
the words "hard labor" from any sentence of a court-martial adjudging confine- 
ment does not deprive the authority executing that sentence of the power to 
require hard labor as a part of the punishment (Art.58 (b) ). 

k. Hard labor without confinement. Hard labor without confinement 
will not be adjudged in excess of three months. A summary court-martial will 
not adjudge hard labor without confinement in excess of 45 days. It may be 
adjudged only in the cases of enlisted members. Hard labor without confine- 
ment, adjudged as punishment by courts-martial, shall be performed in addi- 
tion to other regular duties which fall to enlisted members; and no enlisted 
member shall be excused or relieved from any military duty for the purpose of 
performing it. A sentence imposing hard labor without confinement shall be 
considered satisfied when the enlisted member shall have performed hard labor 
during available time in addition to performing his military duties. Normally, 
the immediate commanding officer of the accused will desi-gnate the amount and 
character of the labor to be performed. The daily performance of the designated 
hard labor before or after routine duties are completed satisfies the sentence 
whether the particular daily assipment requires one, two, or more hours. 
Upon completion of the daily assignment, the accused should be permitted to 
take leave or liberty to which he properly is entitled. 

127. MAXIMUM LIMITS OF PUNISHMENTS. a. Persons and 
offenses.The limits prescribed herein (127) will be applied by courts-martial 
in cases of enlisted members and prisoners sentenced to punitive discharge. 
These limitations, though not binding upon courts sente~~ciiig comnissioiled 
officers, warrant officers, aviation cadets, cadets, midshipmen, and civilians sub- 
ject to military law, except as stated in 126d,may be used as a guide, subject to 
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a1q exceptions deemed warranted for determining the appropriate pnnishment 
for those persons. These limitations ~vill also be applied insofar as applicable in 
the cases of enlisted prisoners of war. 

6. General limitations. Tlze limitations herein (127) do not exclude any 
other applicable limitations (81d, 125, 126). I n  using the Table of Maximum 
Punishments to determine the maximum allo~vable sentelice in a case, it must be 
1-e~nelnberedthat s~~inmary and special courts-martial may not adjudge punish- 
meilts in excess of those prescribed in 15b and 16b even when the table prescribes 
n maximum in excess thereof. See 76b and 81d for rules concerning sentence 
instructiolzs when sentence limitations apply. 

c. Maximum punishments. ( 1 )  Applicability and use of Table of Maxi-
?nwm Pu.nishments. The punishment stated opposite each offense listed in the 
Table of 3laxiinum Punishments is hereby prescribed as the maximtun punish- 
ment for that offense, and for ally lesser included offense if the latter is not 
listed, nnd for any offense closely related to either if not listed. If  an offense not 
listed in the table is illcluded in an offense which is listed and is also closely 
elated to some other listed offense, the lesser punishinent prescribed for either 

t h ~included or closely related offense will prevail as the maximum limit of 
punishment. However, if the offense is closely related to more than one listed 
offense, the nznximuin punisllment for the most closely related offense shall be 
used in making this deternlination. 

Offenses not listed in the table and not included within an offense listed, 
or not closely related to either, are punishable as authorized by the United 
States Code (see, generally, Title 18) or the Code of the District of Columbin, 
whichever prescribed punishment is the lesser, or as authorized by the custom 
of the service. TJThen the maximum pnnishment is thus determined by reference 
to the United States Code or the Code of the District of Columbia and the re- 
spect.ive Code provides for confinenlent or inlprisonment for a specified period 
or not more than a specified period, the maximum punishment by court-martial 
includes confinement a t  hard labor for that period. If the period is one year or 
mare, the maximum punishment by court-martial also includes a dishonorable 
discharge and total forfeitures; if six months or more, a bad-conduct discharge 
and total forfeitures. T'Vit.11 respect to other matters which properly may be 
collsidered in fixing punishment, see 76a,123,and 1540. 

The maximum punishment prescribed for the offense should be restricted to 
tlzose cases in which, due to aggravating circumstances, the greatest, permissible 
punishment should, in the discretion of the court, be imposed. In this connec- 
tion, see '76a (Sentence-Basis for determining) and 88b (Determining what 
sentence sllould be approved). 

The liinitations are for each separate offense, not for ench separate charge. 
I n  this conaection, see 76n(6).For several separate and distinct offenses, even 
though they are alleged under the snine charge, the court may, in its discretion, 
where the circumstances warrant severity, adjudge in its seiltence the aggregate 
of the limit of puilishment for each separate and distinct offense. I n  determining 
the nlaxilnum punishment for two or more separate and distinct, but like, 
offenses against property, the values as found in different specificatiolzs cannot 
be aggregated, as if alleged in a single specification, for the purpose of increas- 
ing the maximuin punishment. 
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(2) AppZicabiZity and use of TctbZe of Bqzdvnlent Pznzi,ch?,ze~zf.s.The 
Table of Maximum Punishlnents, ~vhich lists the niaxi~nnnl l)~ulislllnent in 
terms of confinement or forfeiture, or botli, contains no reference to lesser forms 
of punishment, such as llarcl labor \vithont confinement, 1-estriction to limits, 
or detention of pay, ~vllich are a1)propriate for lnaily niinor offenses. I11the case 
of enlisted members, the court in its cliscretion may substitute at tlie following 
rates other pnnishmei~ts for those listecl in the table: 

Table of Equivalent Punishnenls 

Confinement on Confine- Hard labor Restric-

bread and water ment a t  without con- tion t o  Forfeiture 1)etention 


or diminished hard labor finement limits 

rations* 


f$  day- - - - - - - - - - - - - 1 day- - - - - _  134 days_ - _ _ 2 days---..1 day's I)< day's 
pay 1'aY 

*Maximumauthorized is 3 days (125). 

The foregoing table may be used in a variety of wags to cleteriiline sub-
stitute punishments. Thus, if an enlisted member is convicted of an offense for 
which the maximum forfeiture is two-thirds of one month's pay, the court ]nay 
substitute other punishments, at  the above inclicatecl rates, for all or p31-t. of 
the 20 days' forfeiture. For  example, i t  may impose forfeltnre of 10 clays' pay 
and for the remaining 10 days' forfeiture i t  nlay sitbstitute 10 days' confine- 
ment, or 15 days' 11ard labor witllout confine~nent, or 20 clays' restriction. 
Similarly, if the authorized punishment for an offense is confinenlent a t  llxrcl 
labor for one month and forfeiture of two-thirds of one month's pay, tlie court, 
may, for example, by substitution acljuclge harcl labor without confineinell€. for 
15 days (1%for I ) ,  ra'triction to limits for 40 days (2  for 1) , ;~ntlf o ~f r ~ t r ~ r e  
of tmo-thirds pay for one month. However, in making substltt~tions the c o u ~ t  
111ust observe the limitations on its jnriscliction ancl 0111):~rticular types of pun- 
ishment. For instance, the two examples given above ~ ~ o u l c l  not be al)l~lirxble 
in a trial by summary court-martial of an enlisted member above tlie fonrtll 
enlisted pay gracle, as confinenlent or liarcl labor \~itliont conf neinent cannot 
be adjudged (166). Also, if the authorizecl punish~lmnt for an offeilse is con-
finement a t  hard labor for one month and forfeitnre of t~\-0-thircls pay for one 
month, a summary court-martial could not acljuclge aclclitiollal forfeitnres in 
lieu of any part of the conf~nement, since it has no juriscllctioll to acljndge a 
forfeiture of more than two-thirds of one inonth's pay. Similarly, if the xu- 
thorized punishment for an offense is confiileinent a t  harcl lab01 for two ~nolltlls 
and forfeitnre of two-thirds pay per inontll lor two i~lolltlls, no caul t can sub- 
stitute restriction to the limits for all of the confineinent (that IS, 2 x GO, o r  120 
days) since in 110 event may restriction be imposecl ill excess of tv o ~non t l~s  (60 

clays). Since confinement ailcl restriction are both forms of cleprivatio~~of 

liberty, only one of these tst-o p~ulishments may be i~nposecl in the maximum 

amount in any one sentence-an apl)or tionnient lnus t be lnacle if it is desired 

to adjudge both forms of pnnishme~lt in one nilcl the same sentence (165).Sub-

stituted punishments &re of importance chiefly in cases of lninor offenses. By 
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substituting additional forfeitures, or hard labor without confinement, the 
accused will ba adequately punished but mill not be prevented from performing 
his regular duties. 

(3) Computation of periad of umuthorized absence. I n  computing time 
of absence without leave, any one continuous period of absence found that totals 
not more than 24 hours is counted as n day; any such period found that totals 
more than 24 hours and not more than 48 hours is counted as  two days, and 
so on. The hours of ,departure and return on different dates are assumed to be 
the same if both are not found. For example, if an accused is convicted of an 
absence without leave from 0600 hours, 4 April, to 1000 hours, 7 April, of the 
same year (76 hours), the maximum punishment would be based on an absence 
of four days. However, if the accused is convicted simply of an absence from 
4 to 7 April, the maximum punishment mould be b a s d  on an absence of three 
days (72 hours). 

(4) Punitive discharges. A bad-conduct discharge may be adjudged upon 
conviction of any offense for which a dishonorable discharge is authorized in 
the table. I n  determining whether a bad-conduct discharge is more appropriate 
than adishonorable discharge, see 76a(3) and (4). 

(5) Automatic suspension of Zimitatim. Immediately upon a declara- 
tion of war subsequent to the effective (date of this manual, the prescribed limita- 
tions on punishment for violations of Articles 82, 85, 86(3), 87, 90, 91(1) and 
(2), 113, and 115 automatically will be suspended and will not apply until the 
formal termination of the war or until restored by Executive Order before 
formal termination. 

(6)  Arrangement of Table of Maximum Pwnishments. The headings of 
the table and the descriptions of offenses therein are condensed for convenience 
of arrangement, are intended solely to identify the portions of this manual and 
the offenses to which they pertain, and do not define any offense. In the case of 
a discrepancy between a heading or description of an offense in the table and 
any other part of this manual, the other part shall be controlling. The descrip- 
tions of offenses do not purport to define either the elements of proof of (ch. 
XXVIII) or the form of pleading for (app. 6) the various offenses. 

TABLE OF MAXIMUM PUNISHMENTS 
SECTION A 

Punishments 

Forfeiture 
Confinement at of two 

Ar-
ticle 

Offenses Dishonorable 
discharge,

forfeiture of 

Bad-conduct 
discharge

forfeiture Af 

hard labor not 
to exceed- 

thirds pay 
per month 

not to 
all pay and 
allowances 

all pay and 
allowances 

exceed-

-- Years 
----- 

Months Months 

77 Principals .l 
78 Accessory after the fact.2 
78 Conviction of lesser included offense. (See 1MI and 

Art. 70.) 
I Any person punishable under the code who alds, abets, counsels, commands, procures, or causes the commission 

of an offense punishable by the code shall, unless otherwise specifically prescribed, be subject to the maximum punkh- 
ment authorized for the commission of the offense. 

2 Any person subject to the code who is found guilty as an accessory after the fact to an offense punishable by the 
code shaU be subject to the maximum punishment authorized for the offense to which he is an accessory, except that in 
no case shall the death penalty be imposed nor the coni3nement authorized exceed more than one-half of the rnaxlmum 
confinement authorized for that offense, nor shall the period of confinement in any case, including offenses for which 
life imprisonment may be adjudged, exceed 10 yeas. 
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TABL,E OF MAXIMUM PUNISHMENTS-Continued 

Punishments . 

Forfelture 
Confinement at of two- 

Ar- Offenses Dishonorable Bad-conduct hard labor not thirds ply  
ticle discharge discharge, to exceed- per month 

forfeiture Af forfeiture of not to 
all pay and all pay and exceed-
allowances allowances -

80 Attempts.8 

81 Conspiracy.' 

82 Soliciting or advising another: 


If the offense is not committed or attempted- 

To desert ...................................... 

To mutiny ..................................... 


If the offense is not committed- 

To  commit an act of misbehavior before the 


enemy. 

To commit an act of sedition- ................. 


83 Fraudulent enlistment: 

Procured by means of false representation con-


cerning, or failure fuUy to disclose, any detail of 

membership in, association with, or activities 

in connection with, any of the organizations, 

associations, movements, groups, or comblna- 

tions listed in the enllstment documents proc- 

essed and noted at the time of enlistment. 


Other cases of.-. ................................. 

Fraudulent separation ............................. 


84 Effecting an unlawful enlistment or appolntinent: 

Of a nerson havine membershio in. association 


wit& or activities in connection with. m y  pro- 

hibited organization, association, movement, 

group, or combination listed in enllstment or 

appointment documents. 


Other cases of .................................... 

Effecting an unlawful separatlon ................... 

Desertion: 


With intent to avoid hazardous duty or to shirk 

Important service. 


Other cases of- 

Terminated by apprehension. ................. 

Terminated otherwise ......................... 


Attempted desertion: 

With Intent to avold hazardous duty or to shirk 


Important service. 

Other cases of.................................... 


Absence without leave: 

Failing to go to, or golng from, the apgointed 


place of duty. 

From unit, organization, or other place of duty-


For not more than 3 days..................... 

For more than 3 days but not more than30 days 

For more than 30 days........................ 


From guard or watch ........................... 

With intent to abandon ....................... 


With intent to avoid maneuvers or field exercises 

Missing movement of ship, aircraft, or unit: 


Through design ............................... 

Through neglect .......................... .... 


Behaving with disrespect toward his superior 

commissioned officer. 


I 
- ,  

a Unless otherwise provided in this table, any person subject to the code who is found guilty of an attempt to commit 
any offense punishable by the code shall be subJect to the same maximum punishment authorized for the commission of 
the offense attempted, except that in no case shall the death penalty be imposed nor the authorized period of confinement 
exceed 20 years. 

'Any person subject to the code who is found guilty of conspiracy shall be subject to the maximum punishment 
authorized for the offense which is the object of the conspiracy, except that in no case shall the death penalty be imposed. 
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TABLE OF MAXIMUM PUNISHMENTS-Continued 

I Punlshments 

Forfeiture 
Confinement at of two- 

Ar- Offenses Dishonorable Bad-conduct hard labof not thirds pay 
ticle discharge discharge, to exceed- per month 

forfe~ture61 forfeiture of 
dl pay and all pay and 
allowances auowances 

/ I I /Years Months Months 

90 Striking, drawing, or lifting up any weapon or Yes......................./ 10 ...................... 
offering any violence to his superior commis- 
sioned officer in the execution of his office. 

Willfully disobeying a lawful order of his superior Yes. ...................... 5 ...................... 
commissioned officer. 

91 Striking or otherwise assaulting, while in the 
execution of his office, a: 

Warrant officer ................................. Yes....................... 5 ...................... 
Noncommissioned or petty officer .............. Yes. ...................... 1 ...................... 

Willfully disobeying the lawful order of a: 
Warrant officer ................................. Yes....................... 2 ...................... 
Noncommissioned or petty officer ............................ Yes-................ 6 ............ 

Treating with contempt or being disrespectful in 
language or deportment, while in  the execution 
of his offlce, a: 

Warrant officer ............................................... Yes................. 6 ............ 
Noncommissioned or petty officer-.. ............................................... 3 3 

92 Violating or failing to obey any lawful general order Yes.. ..................... 2 ...................... 
or regulation.5 

Knowingly failing b obey any other lawful order 3.. .............. Yes- ................ 6 ............ 
Being derelict in the perbrmence of duties ............................................. 3 3 

93 Cruelty toward or oppression or maltreatment of Yes....................... 1 ...................... 
any person subject to his orders. 

94 Mutiny, sedition, fdling b report, etc. (See Art. 
94.) 

95 Resisting apprehension.. ........................................ Yes-. .....-- 1 ...................... 
Breaking arrest .................................................. Yes....:............ 6 ............ 
Escaping from custody or confinement ............. Yes........................ 1 ...................... 

96 geleasing, without proper authority, a prisoner Yes....................... 2 ...................... 
duly committed to hi charge. 

Suffering a prlsoner duly committed to his charge 
to escape: 

Through design ................................ Yes- ...................... 2 ...................... 
Through neglect ............................................. Yes......... 1 ...................... 

97 Unlawful detention of another. .................... Yes-. ..................... 3 ...................... 
98 Unnecessary delay in disposing of a case, or failing .............. Yes................. 6 ............ 

b enforce or comply with procedural mles. 
99 Misbehavior before the enemy. (See Art. 99.) 

100 Subordinate compelling surrender. (See Art. 100.) 
101 Improper use of countersign. (6ee Art. 101.) 
102 Knowingly forcing a safeguard. (See Art. 102.) 
103 Captured or abandoned property, failing to secure, 

give notice and turn over, selling, or otherwise 
wrongfully dealing in or disposlng of: 

Of a %slue of $50 or less.. .................................... Yes. ........-.--.... 6 ............ 
Of a value of $100 or less and more than $60.................. Yes. ........ 1 ...................... 
Of a value of more than $100. .................. Yes.. ..................... 5 ...................... 

Looting or pillaging. (Any punishment other than 
death.) 

104 Aiding the enemy. (Sea Art. 104.) 
105 Misconduct as a prisoner. (Any punishment other 

than death.) 

8 This punishment does not apply in the followlng cases: 
(1) U in the absence of the order or regulation which was violated or not obeyed the accused would on the same facts 

be subject to conviction for another specific offense for which a lesser punishment is prescribed in this table. 
(2) If the vlolation or failure to obey is a breach of restraint imposed as a raul t  of an order. 

In these instances, the maximum punishment is that speciflcally prescribed elsewhere In this table for the offense. 
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TABLE OF MAXIMUM PUNISHMENTS-Continued 

-
Punishments 

Ar-
t icle 

Dishonorable 
discharge

forfeiture 61 
Bad+onduct 

discharge,
forfeiture of 

ConAnement at 
hard labor not 

to exceed- 

Forfeiture 
of two- 

thirds pay 
per month 

not to'all pay and all pay and 
allowances allowances 

Years I 1-
 exceed-

Months Months1 

Spies. (See Art. 106.) 
Signing any false record, return, regulation, order, Yes-...................... 1 

or other offlcial document. 
Making any other false official statement: 

By a noncommissioned or petty oBwr ......... Yes....................... 1 
By any other enlisted member ..................................................... 

Selling or otherwise disposing of military property 
of the United States: 

Of a value of $50 or less-. ................................... Yes................. 
Of a value of $100 or less and more than $50.. ................. Yes.. ....... 1 
Of a valueof more than $100 .................... Yes....................... 5 

Through neglect damaging, destroying, or losing, 

or through neglect suffering to be lost, damaged, 

destroyed, sold, or wrongfully disposed of, mili- 

tary property of the United States of a value or 

damage: 


Of $50 or less ....................................................................... 

Of $100 or less and more than $50 ................................................... 

Of more than $100 ............................................ Yes.. ....... 1 


Willfully damaging, destroying, or losing, or will-

fully suffering to be lost, damaged, destroyed, 

sold, or wrongfully disposed of, military property 

of the United States of a value or damage: 


Of $50 or less.. ............................................... Yes. ............... 

Of $1120 or less and- more than $50 ............................. Yes. .......- 1 

Of more than $100 .............................. Yes-...................... 5 


Wasting, spoiling, destroying, or damaging any 

property other than military property of the 

United States of a value or damage: 


Of $50 or less ................................................. Yes................ 

Of $100 or less and more than $50- ........................... Yes-........ 1 

Of more than $100 .............................. Yes-..-...........-....... 5 


Hazarding or suffering to be hazarded any vessel of 
the armed forces: 

Willfully and wrongfully (See Art. 110(a)). 
Negligently.................................... Yes....................... 2 

Operating any vehicle while drung or in a reckless 
or wanton manner: 

Resulting in personal injury-. ................. Yes....................... 1 
Otherwise ................................................... Yes................ 

Found drunk on duty ........................................... Yes................ 
Misbehavior of sentinel or lookout: 

In areas designated as authorizing entitlement Yes....................... 10 
to special pay for duty subject to hostile k e .  

Inall other places. ............................ Yes.. ..................... 1 

Dueling........................................... Yes....................... 1 

Feigning illness. physical disablement, mental Yes....................... 1 


lapse, or derangement. 
Intentional self-idicted injury .................... Yes- ...................... 7 
Riot............................................... Yes....................... LO 
Breach of the peace ................................................................... 
Provoking or reproachful words or gestures.. ......................................... 

Murder. (See Art. 118.) 

Manslaughter: 


Voluntary-. ................................... Yes.. ..................... 10 

Involuntary................................... Ye5....................... 3 

Rape. (See Art. 120.1. 
'R'rongful carnal knowledge of a female under the Yes....................... 15 

age of 16 years. I 
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TABLE OF MAXIMUM PUNISHMENTS-Continued 

PunishmentsI-- I I I 

Ar- Offenses 

t icle 


I 

121 Larceny of property: 
Of a value of $50 or less. ...................... 
Of a value of $100 or less and more than $50--.. 
Of a value of more than $100 .................. 

Wrongful appropriation of property: 
Of a value of $50 or less. ...................... 
Of a value of $100 or less and more than $50.. . 
Of a value of more than $100 .................. 
Of any motor vehicle, aircraft, or vessel ....... 

122 Robbery.......................................... 

123 Forgery........................................... 


123a Check, worthless, making, drawing, uttering, de- 
livering, with intent to defraud (for procurement 
of an article or thing of value), in the face amount 
o t  

$50 or less ..................................... 

$100 or less and more than $50.. ............... 

More than $100 ................................ 


Check, worthless, making, drawing, uttering, de- 
livering, with intent to deceive (for payment of 
pest due obligation or any other purpose). 

124 Maiming.......................................... 

125 Sodomy: 

By force and without consent.. ............... 
Grith a child under the age of 16 years ......... 
0ther cases or.. .............................. 

126 Arson: 
Aggravated. .................................. 
Simple, where the property is- 

Of a value of $100 or less .................... 

Of a value of more than $100. ............... 


127 Errortion ......................................... 

128 Assault....................................... .... 


Upon a conunissioned officer of the Air Force, 
Army, Coast Guard, Navy, or a friendly 
foreign power, not in the execution of his 
office. 

1 
Upon a warrant offieer, not in the execution of 

his office. 

I 
Upon a noncommissioned or petty officer, not 

in the execution oihis office. 
Upon any person who, in the execution of his 

office, is performing Air Force security police, 
military police, shore patrol, or civil law en- 
forcement duties. 

Upon a sentinel or lookout while in execution 
of his duty. 

Assault (consummated by a battery): 
On a child under the age of 16 years ............. 
Other cases of ................................. 

Assault, aggravated: 
With a dangerom weapon or other means or force 

likely to produce death or grievous bodily 
harm. 

I~ltentionally inflicting grievous bodily h a m ,  
with or without a weapon. 

129 Burglary.......................................... 
130 Housebreaking.................................... 
131 Perjury........................................... 

Confinement at 
Dishonorable Bad-conduct hard labor not 

discharge discharge, to exceed- 
forfeiture Af forfeiture of 

all psy,and all pay and 

allowances allowances 


I 
Years Months 

Forfeiture 
of two- 

thirds pay 
per month 

not to 
exceed-

Months 

.............. Yes................. 


.............. Yes......... 1 

Yes....................... 5 


.................................... 


.................................... 

.............. Yes.................. 
Yes....................... 2 
Yes....................... 10 
Yes....................... 5 

.............. Yes................. 


.............. Yes......... 1 

Yes....................... 5 

.............. Yes................. 


6 ............ 

...................... 

...................... 


3 3 
6 0 
6 ............ 


...................... 


...................... 


...................... 


6 --.-.-..-..-
...................... 
...................... 

6 ............ 
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TABLE OF MAXIMUM PUNISHMENTS-Continued 

PunishmentsI-- 1 I I -
Forfeiture 

Confinement at of two- 
AT- Offenses Dishonorable Bad-conduct hard labor not thirds pay 
ticle discharge, discharge, to exceed- per month 

forfeiture of forfeiture of not to 
all pay and all pay and exceed-
allowances allowances 

Y e a  Months Months 

Frauds against the United States: 
I n  connection with making or presenting a Yes-. ...... 


claim or obtaining the approval, allowance, 

or payment of a claim (Art. 132(1) and (2)). 


By delivering an amount less than called for by 

a receipt or by making or delivering a receipt 

without knowledge of the facts (Art. 132(3) 

and (4))-


When the amount involved is $50 or less- ................ Yes. ................1 1 6 ............ 
When the amount involved is $100 or less .............. Yes......... 1 ...................... 

and more than $50. 
When the amaunt involved is more than Yes....................... 6 ...................... 

$100. 
Abusing a public animal.. ............................................................. 3 3 
Adultery .......................................... Yes....................... 1 ...................... 
Assault: d 

Indecent ..................................... Yes....................... 5 ...................... 

With intent to commit voluntary manslaugh- Yes....................... 10 ...................... 


ter, robbery, sodomy, arson or burglary. 
With intent to commit housebreaking.- ........ Yes.. ..................... 5 ...................... 
With intent to commit murder or rape ......... Yes. ...................... 20 ...................... 

Bigamy........................................... Yes....................... 2 ...................... 

Bribe or graft, accepting, asking, receiving, offer- Yes....................... 3 ...................... 


ing, or promising. 
Burning with intent to defraud ....i.. ............. Yes.. ..................... 10 ...................... 
Check, worthless, making and uttering (by dis- .............. Yes................. 6 ............ 

honorably failing to maintain sufficient funds). 
Correctional custody: 

Escape from ................................... Yes....................... 1 ...................... 
Breach of restraint during .................................... Yes................. 6 ............ 

Criminal libel ...................................... Yes. ...................... 5 ...................... 

Debt, dishonorably failing to pay ................................ Yes................. 6 ............ 

Disloyal statements undermining discipline and Yes....................... 3 ...................... 


loyalty, uttering. 
Disorderly: 

In  command, quarters, station, camp, or on .................................... 1 1 
hoard ship. 

Under such circumstances as to bring discredit .................................... 4 4 
upon the military service. 

Drinking liquor with a prisoner- ..................................................... 3 3 
Drugs, habit forming, wrongful possession, sale, Yes- ...................... 10 ...................... 

transfer, use or introduction into a military unit, 

base, station, post, ship or aircraft. 


Drugs, marihuana, wrongful possession, sale, traus- Yes-. ..................... 5 ...................... 
fer, use or introduction into a military unit, base, 
station, post, ship or aircraft. 

Drunk: 
Aboard ship .................................................................-.---- 3 3 

In  command, quarters, station, or camp........................................... 1 1 


Prisoner found ..................................................................... 3 

Under such circumstances as to bring discredit .................................... :I 3 


upon the military service. 
Incapacitating sell to perform duties through ..................................-- 3 3 

prior indulgence in intoxicating liquor. 
Drunk and disorderly: 

Aboard ship ................................................. Yes................. 6 ....-.--.-.. 
In command, quarters, station, or camp.. .......................................-- 3 3 
Under such circumstances as to bring discredit .................................... 6 !  6 

upon the military service. I 
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TABLE OF MAXIMUM PUNIS,HMENTS-Continued 

1 
PunishmentsI I-

I 

Ar- Offenses 

t icle 


all pay and all pay and 
allowances allowances 

Years 

134 False or unauthorized military pus ,  permit, dis- 
charge certificate, or identiication card: 

Making, altering, selling....................... Yes....................... 3 
Possessing or using with intent to defraud or Yes....................... 3 

deceive. 
Other cases .................................................. Yes................. 

False pretenses, obtaining services under: 
Of a value of $50 or less ...................................... Yes................. 
Of a value of $100 or less and more than $50- .-............... Yes.. ....... .1 
Of a value of more than $100................ ...Yes....................... 5 

F a l s e s w e u..................................... Yes........................ 3 
Firearm, discharging: 

Through carelessness- ............................................................. 
WrongfuUy and willfuuy, under circumstances Yes-. ..................... 1 

as to endanger life. 

Forieiture 

exceed-

Months Months 

...................... 


...................... 


6 ............ 


6 ............ 

...................... 

...................... 

...................... 


3 3 
...................... 


Fleeing from the scene of an accident.. .......................... Yes................. 6 ............ 

Gambling by a noncommissioned or petty oscer, .............................................. 3 


with a person of lower military grade. 
Homicide, negligent ............................................. Yes......... 1 
Impersonating an officer, warrant o5cer , noncom-

missioned or petty officer, or agent of superior 
authority: 

With intent to defraud ......................... Yes....................... 3 
All other cases ............................................... Yes................. 

Indecent acts or liberties with a child under the Yes....................... 7 
age of 16 years. 

Indecent exposure of person. ........................................................... 
Indecent, insulting, or obscene language: 

Communicated to a female of the age of 16 Yes....................... 1 
years or over. 

Communicated to any child under the age of Yes....................... 2 
16 years.8 

...................... 


...................... 

6 ............ 


...................... 


6 6 

...................... 


...................... 


................Indecent or lewd acts with another 
 Yes....................... 6 ...................... 

Mail matter in the custody of the Post Office De- Yes.........-............. 6 ...................... 

partment or in the custody of any other agency, 
or not yet delivered or received; taking, opening, 
abstractiig, secreting, destroying, stealing, or 2 
obstructing. 

Mails, depositing or causing to be deposited obscene Yes.. ..................... 6 ...................... 
or indecent matter in. 

Misprision of a felony--- ........................... YS-. ..................... 3 ...................... 
Nuisance, committing- ................................................................ 3 3 
Obstructing justice- .-..-..----.---.-................................... 6Yes.. ...................... 
Pandering......................................... yes....................... 5 ...................... 
Parole, violation of ...............................................Yes-. ............... 0 ............ 
Perjury, statutory-------- .-......-..-------..----.Yes.. ..................... 5 ...................... 
Perjury, subornationof........... .......--.-....-Yes....................... 5 ...................... 
Prisoner, allowing to do an unauthorized act-.. ........................................ 3 3 
Public record, willfully and unlawfully altering, Yes....................... 3 ...................... 

concealing, destroying, mutilating, obliterating, 
removing, or taking and carrying away with in- 
tent to alter, conceal, destroy, mutilate, obliter- I 
ate, remove, or steal. 1 

Quarantine, medical, breaking- --.......-----.......-........... ' .................. 0 6 

Refusing, wrongfully, to testify before a court Yes...................... 6
I : - - - ...................... 


martial, military commission, court of inquiry, 

board of officers, investigation under Article 32, l 

or officer taklng deposition. 
 1 

8 See indeceht acts or liberties with a chlld when the offense is so charged as a result of an indecent, insulting, or ob- 
scene communication in the physical presence of a child. 
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PUNISHMENTS 

TABLE: OF MAXIMUM PUNISHMENTS-Continued 

PunishmentsI I- -
I I I I Forfeiture- .- - .- - -- -

Confinement at of two- 
Ar- Dishonorable Badconduct hard labor not thirds Pay 
ticle discharge discharge to exceed- per month 

forfeitureAf forfeiture 6f not to 
all Pay and all pay and exceed-
allowances allowances - , ---

Years Months Months 

134 Restriction, administrative or punitive, breaking-- .................................... 1 1 

Sentinel or lookout: 

Behaving in an insubordinate or disrespectful .................................... 3 3 

manner toward, while in the execution of his 
duty. 

Loitering or sitting down by, while on duty ........................................ 3 3 

Soliciting another to commit an offense.7 
Stolen property knowingly receiving, buying, 

concealing: 
Of a value of $50 or less ...................................... Yes- ................ 6 ............ 

Of a value of $100 or less and more than $50.--. .............. Yes-. ....... 1 ...................... 

Of a value of more than $100................... Yes. ...................... 3 ...................... 


Straggling. ........b-................................................................. 3 3 

-Threat, communicating ............................ Yes.. .......-............. 3 ...................... 

Transporting, unlawfully, a vehicle or aircraft in Yes....................... 6 ...................... 


interstate or foreign commerce. 
Unclean accouterment, arms, clothing, equipment, .................................... 1 1 


or other military property, found with. 
Uniform, unclean, appearing in, or not in pre- ..................................-. 1 1 


scribed uniform, or in uniform worn otherwise 
than in manner prescribed. 

Unlawful entry ............ :.................................... Yes.. ........-.---.. 6 ............ 

Weapon, concealed, carrying ..................................... Yes......... 1 ...................... 

Wearing unauthorized insignia, medal, decoration, .................................... 0 6 


or badge. 
Wrongful cohabitation..- .............................................................. 4 4 

1 Unless otherwise provided in the Table, any person subject to the Code who is found guilty of soliciting or Lnducing 
another person to commit an offense which, if committed by one subject to the Code. would be punishable under this 
Table, shall be subject to the maximum punishment authorized for the offense solicited or induced, except that in no 
case shall the death penalty be-imposed nor shall the period of confinement in any case, including offenses for which life 
imprisonment may be adjudged, exceed 5 years. 

SECTION B 

Permissible additional punishments. If a n  accused is  found guilty of a n  offense or 
offenses for none of which dishonorable discharge is authorized, proof of three or nlore 
previous convictions adjudged by a court during the year next preceding the commission of 
any offense of which the accused stands convicted will authorize dishonorable discharge and 
forfeiture of all pay and allowances and, if the confinement otherwise authorized is less 
than one year, confinement a t  hard labor for  one year. I n  computing the one-year period 
preceding the commission of any offense, periods of unauthorized absence a s  shown by the 
findings in the case or  by the evidence of previous convictions should be excluded. See 
75b(2)  a s  to  further limitations on consideration of previous convictions. 

If a n  accused is found guilty of an offense or offenses for none of which dishonorable or 
bad-conduct discharge is authorized, proof of two or more previous convictions adjudged 
by a court during the three years next preceding the commission of any offense of which 
the accused stands convicted will authorize bad-conduct discharge and  forfeiture of a l l  
pay and allowances and, if the confinement otherwise authorized is less than three months, 
confinement a t  hard labor for three months. See 15b concerning the linzitations on the power 
of special courts-martial to adjudge a badconduct discharge and forfeitures and 75b(2) for  
limitations on consideration of previous convictions. 

If a n  accused is found guilty of two or more offenses for none of which dishonorable or 
bad-conduct discharge is authorized, the fact that the authorized confinement without 
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substitution for these offenses is six months or more will, in  addition, authorize bad-conduct 
discharge and forfeiture of a l l  pay and allowances. But see 15b. 

A generalcourt-martial may adjudge a fine a s  a n  additional punishment in an appropri- 
a te  case. See126h(3). 

If a n  enlisted member of other than the lowest enlisted grade is convicted by a court-
martial the court may, in  its discretion, adjudge reduction to any inferior grade in addition 
to the punishments otherwise authorized. But see l6b concerning the limitations on sum- 
mary courts-martial. See also 126e. Reprimand or admonition ]nay be adjudged in any case. 



Chapter XXVI  

NONJUDICIAL PUNISHMENT 

AUTHORITY-POL1,CIES APPLICABLLEFFECT OF ERROR&PUNISHMENT% 
RIGHT TO DEMAND TRIALPROCEDURE; RECORDS OF PUNISHMENT-
SUSPENSION, MITIGATION, REMISSION, AND SETTING ASIDE-APPEALS 

128. AUTHORITY. a. Who may impose nonjudicial punishment. Unless 
otl~erwise provided by this chapter or regulations of the Secretary m-
cerned, a commanding officer may, under Article 15, impose disciplinary punish- 
ments for minor offenses, without the intervention of a court-martial, upon 
co~rlmissioned officers, warrant officers, and other military personnel of his 
command. As used in this chapter, the term "commanding officer'' or ('corn- 
mander" includes a warrant officer exercising command. 

Under regulations prescribed by the Secretary concerned, a commanding 
officer exercising general court-martial jurisdiction or an officer of general or 

. 	 flag rank in command may delegate his powers under Article 15 to an officer 
who is one of his principal assistants. Those regulations shall define what officers 
may be considered as principal assistants for these purposes. Unless otherwise 
prescribed by those regulations or the terms of the delegation, the officer to 
whom those powers are delegated has the same authority under Article 15 as the 
officer who delegated the powers. Subject to regulations of the Secretary con- 
cerned, a commanding officer having disciplinary authority under Article 15 
may limit or withhold the exercise by a subordinate commander of any disci- 
plinary authority that subordinate commander would otherwise have under 
that article. 

I n  the Army and Air Force, authority under Article 15 may be exercised 
only by commanding officers and officers to whom this authority has been 
delegated. I n  the Navy, Marine Corps, and Coast Guard, that authority may 
be exercised by commanding officers and officers to whom this authority has 
been delegated. I n  addition, an officer in charge of any unit of the Navy, 
Marine Corps, or Coast Guard may impose upon enlisted members assigned 
to hhe unit of which he is in charge, and take aotion under 134 concerning, 
those punishments authorized to be imposed by a commanding officer who is 
below the grade of lieutenant commander or major which the Secretary con- 
cerned may specifically prescribe by regulation. For the purposes of Article 15, 
the term "assigned," as used in the preceding sentence, has the same meaning 
as the term "of his command." I n  matters within the authority of an officer 
in charge, the term "commanding officer'? or "commander," as used in this 
chapter, includes an officer in charge. The Army and Air Force have no 
"officer in charge" as that term is used in Article 15(c). 

b. Minor offenses. The term "offenses," as used in connection with the au- 
thority to impose disciplinary punishment under Article 15 for minor offenses, 
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includes only tliose acts or omissions constituting off eases under the punitive 
articles of the TJniform Code of Military Justice. The nature of a11 offense, 
2nd the circumstances surrol~nding its commissioa, are among the factors 
mliich must be considered in determining whether or not lt is minor in nature. 
Generally, the term "minor" includes niiscondl~ct not illvolving any gre%ter 
degree of crimina.lity than is involved in the average offense tried by sulnmnry 
court-martial. This term ordinarily does not include inisconduct of a kind 
~~ ' l i ich ,if tried by general court-martial, could be punished by dishonorable 
discharge or confinement for more t,llan one year. The imposition and enforce- 
ment of disciplinary punishment under this article for a11 xct or omission is 
not a bar to  trial by court-martial for n serious crime or offense which grew 
out of the same act or omission and which is not properly punishable under 
this article. See 68g and Article 15(f) .  However, the accused may show at. the 
trial that he has been punislled under Article 15 and, if he does, this fact must 
be considered in deteri~~ining the measure of punishment to be adjudged if 
a finding of guilty results. 

c. Nonpunitiue measures. Article 15 and this chapter do not apply to, 
include, or limit the use of those nonpunitive measures that a commanding 
officer or an officer in charge is authorized and expected to use to further the 
efficiency of his command or unit, such as adnlinistrati~~e admonitions, repri- 
mands, exhortations, disapprovals, criticisms, censures, reproofs, and rebukes, 
\nitten or oral, not imposed as punishment for a niilltary offense. These 
nonpunitive measures may also include, subject to any applicable regulations, 
administrative withholding of privileges. 

d. Double punishment and increase in punishment prohibited. When 
punisl~ment. has been imposed upon a person uncler Article 15 for an offense, 
punisl~meat may not again be imposed upon him for the same offense under 
Article 15 either by the commanding officer who imposed the punishment or 
by any other coinmanding officer. But see 12%. 

Once punishment has been imposed i t  may not be increased, up011 appeal 
or otl~erwise. 

129. POLICIES APPLICABLE. a. General. Commanders are responsible 
for the maintenance of discipline within their commands. I11the great major- 
ity of i~lstances, discipline call be maintained through effective leadership 
including, when required, tlle use of those nonpnnitive measures which a 
commander is expected to use to  further the efficiency of his command or 
unit and which are not imposed under Article 15. See 128c. When a minor 
offense has been committed arid nonpunitive measures are considered insuffi- 
cient, authority under Article 15 should ordinarily be used unless i t  is clear 
that only trial by court-martial will meet the needs of justice and discipline. 

If a commandiilg officer determines that his authority under Article 15 
is insufficient to make a proper disposition of the case, or if his authority to 
impose puilishrnent under that article has been withheld (see 128a), he may 
refer the case to a superior commander for appropriate disposition. 

Before exercising authority under Article 15, the officer who is to exercise 
it must thoroughly evaluate each case on an individual basis. No policy may 
be established whereby certain categories of oflenses must be disposed of under 
Article 15 regardless of the circumstances, or predetermined kinds or ainou~lts 
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of punisllments must be imposed for certain classifications of offenses that 
are proper for disposition under Article 15. 

b. Purpose and nature of  action under Article 15. Punishments under 
,lrticle 13 are primarily corrective in nature. I n  determining the al~propriate 
kind and amount of punishlnent to be administered, comlnancl~iig officers sl~oultl 
consider the age, expel-ience, intelligence, :u~cl prior disciplinary a n d  military 
record of the offellder, as 1 ~ 1 1as all the other facts and cirrualst:ulccs of the case. 
TVhen selecting the appropriate lai~cl or c-om1)ination of pul~ishl~~ents to be im- 
posecl, coinmanders should consiclrr the natnrc and cliaractcristics of tlic various 
forins of authorized plmishn~ent discussecl in l3lc. This mformatjon s11ould 
also be usecl by superior autl~ority to ~ ~ h o m  appeals from punisliments imposed 
nncler this ai-ticle are clirectecl \\-l~en lie talies action on those appeals. 

I n  detenniiling an appropriate l)unishi~~ent, illonlei consider cominancle~~s 
the desirability of susl3ending probationally all or a portion of tlie punishment 
selected. Probational suspension of punishinc~lt normally is ~varrnntcd in the 
case of first offenders or ~ ~ h e n  persuasive extenuating or lnitipating matters arc 
present. Suspension not 0111 y 11ro~-idesa behavioral incen tive to tllc offencler but 
also affords the commander an excellent opportunity to e\-xluate the offender 
during the period of suspension. 

1.30. EFFECT OF ERRORS. A failure to comply with any of the pro- 
cedural provisions of this chapter will not invalidate a punishment imposed 
under Article 15, except to the extent that may be required by a clear and affirma- 
tive sho~ving of injury to a substantial right of the person on whom the punish- 
ment was imposed, which right was neither expressly or ilnpliedly vinivecl. 

131. PUNISHMENTS. a. General limitations. The Secretary concerned 
may, by regulations, place limitations on the powers graated by Article 15with 
respect to the kind aild amount of the punishment authorized (Art. lB(a)) .  
Subject to 1280, and ally limitations colltained in regulat.ions of the Secretary 
conce~-ned, the kinds and amounts of 131ulishinent authorized by Article 15(b) 
may be imposed upon military personnel of ally arlnecl force as provided in this 
paragraph (131). 

b. Authorized maximum punishments. In addition to or in lieu of ad- 
inonition or reprimand, one or more of the follo~\-ing clisciplinary punishinents 
may, subject to the limitations of lBld, be imposed upon 111llltary personnel of 
their commands by the categories of commanding officers designated herein: 

(1 )  Upon commissioned officers and warrant officers oJ his command. ( a )  
by any commanding officer, restriction to certain specified linllts, wit11 or 
without suspension from duty, for not more than 30 consecutive days; 

( b )  if imposed by an officer exercising general court-martial jurisdic- 
tion or an officer of general or flag rank in command-

1. arrest in quarters for not more than 30 consecutive days ; 
2. forfeiture of not more than one-half of one month's pay per month 
for two months; 
3. restriction to certain specified limits, with or without suspension 
froin cluty, for not illore than 60 consecutive days; 
4. detention of not more than one-half of one month's pay per month 
for three months. 

( 2 )  Upon other military personnel of 7zis co~nmand( a )  by any com- 
manding officer- 
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I. if in~posed upon a person attached to or embarked in a vwsel, con- 
finement on bread and water or diminished rations for not more than 
three consecutive days; 
9. correctional custody for not more than seven consecutive days ; 
3. forfeiture of not more than seven days' pay; 
4. reduction to the next inferior pay grade, if the grade from which 
denloted is within the promotion authority of the officer imposing 
the recluction or any officer subordinate to the one who imposes the 
recluetion; 
5. extra, duties, iilcluding fatigue or other duties, for not more than 
14 consecutive days ; 
6. restriction to certain specified limits, with or without suspension 
from duty, for not inore than 14consecutive days; 
7. detention of not more than 14days' pay; 

(6)  if imposed by a commanding officer of the grade of major or 
lieutenant commander or above- 

1. if imposed upon a person attached to or embarked in a vessel, 
confinement on bread and water or diminished rations for not more 
than three consecutive days ; 
2. correctional custody for not more than 30 consecutive days; 
3. forfeiture of not more than one-half of one month's pay per month 
for two months; 
4. reduction to the lowest or any intermediate pay grade, if the 
grade from which demoted is ~ ~ - i t h i n  the promotion authority of the 
officer imposing the reduction or any officer subordinate to the one 
who imposes the reduction, but enlisted members in pay grades above 
E-4 may not be reduced more than one pay grade, except that during 
time of war or national emergency declared by the Congress, this 
category of persons may be reduced two grades if the Secretary con- 
cerned determines that circumstances require the removal of this 
limitation ; 
5. extra duties, including fatigue or other duties, for not more than 
45 consecutive days; 
6. restriction to certain specified limits, with or without suspension 
from duty, for not more than 60 consecutive days; 
7 .  detention of not more than one-half of one month's pay per month 
for three months. 

c. Nature of punishments. ( 1 )  Admonition and reprimand. When ad- 
inonition or reprimand is imposed as punishment under Article 15, i t  should be 
clearly indicated that it js imposed as a punishment under that article. See 12% 
as to admonitions and reprimands imposed as purely administrakive measures. 

I11the case of commissioned officers and warrant officers, admonitions and 
reprimands given as punishmeilt under Article 15 must be administered in 
writing. I n  other cases, unless otherwise prescribed by regulations of the Sec- 
retary concerned, they may be administered either orally or in writing. 

An admonition or reprimand may be imposed in lieu of or combined with 
other Article 15punishnients. 

(2) Bestkction. This form of punishment is the least severe form of 
deprivation of liberty. Restriction involves moral rather than physical re-
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straint. Thc severity of this type o-f restixiiit is ilepenclent not, only upon its 
dtlratio~i b l l ~ l s o  upon the geoglaplliral limits specified wllen the punishme~lt 
is inlposecl. i person nnclerpoinp restriction may be, reqnirecl 1-0 report to n 
t1esign:ttecl 1,l;~ce at, spec,ified times if it, is consicle.red reasonably necessary to 
insure t.llat the ptulishment is being 1)roperly esec~~ted. sl~cci-I-lilrss otl~er\\-ise 
fietl by the c~ommnacling officer iinposiiig this for117 of l>linislline~~t, a 11erso11 in 
restrictlion may be rerluired to pel-foi8n-r filly military ilnty. 

( 3 )  AI ' I 'CR~pia? ' t~1~8.  to impose awest i l l  cl11artel.s :ISi??. Tlir a~~tl iori ty 
pullishment. under ,Irticle 15 may be exel-cised only by all officer est~rc:isi~lg 
general conrt-~nxrtial jnriscliction or by a general or flag officer in co~ni~~nncl. 
-1rrest in quarters as a l>unisllment. under Article 15 may be imposed o11l~7 upon 
commissioned officers and ~r-arrant officers. 

As in the case of restriction, the restmint inr;olvecl in this punislm~ent is 
e.nforced by a moral obligation rather thml by physical means. An officer under- 
going this punishment. may be required to perforin those cluties prescribecl by 
regulations of the Secretary concerned. IIo~vever, an officer so punishecl is re- 
quired to renlain IT-ithill his quarters during the period of l~unishinent unless 
the limits of his arrest are other~r-ise extendecl by appropriate authority. The 
quarters of an officer may consist of his military residence, ~r-hether a teat, 
stateroom, or other quarters assigned to him, or a private resicleilee occupied by 
him ~vhen he has not been furnished Gorernn~ent quarters. 

(4) Go~?~ect.ionaZcu.stody. Correctional custody is the physical 1-estraint 
of a person during duty or nonduty hours, or both, imposed as a punishment 
under Article 15, and may include extra duties, fatigue duties, or  hard labor. If 
practicable, this form of restraint will not be served in imn~ecliate associ a t '  lon 
with persons awaiting trial or held in confinelnent pursuailt to trial by court- 
martial. A person uildergoing c,orrectional custocly mag be required to perform 
those regular military duties, extra duties, fatigue duties, and hard labor 
which may be assigned by the authority charged with the aclministratioil of the 
punishment. The conditions uncler ~vhich correctional custocly is served shall be 
prescri,bed by regulations of the Secretary concerned. I n  aclclition, the Secretary 
concerned may, by regulations, liniit the categories of enlisted members upon 
whom this kind of punishment inay be imposecl. The authority competent to 
order the release of a person from correctional custocly shall be as desig~latecl 
by regulations of the Secretary concerned. 

(5) Gonflnement m bread and water or ci?n.inished ratjons. This punish- 
ment may :be imposecl only upon an enlisted person attached to or embarked in 
a vesse.1. See 132.Confinement 011bre.ad,aacl water or diminished rations involves 
confinement in a place where the person so confined mag comnlunicate only 
with a,uthorized personiiel. The ration to be furnished a person undergoing a 
punishnlent of confkleinent on diminished rations is that specfied by the 
authority charged with the aclministra.tion of the punisl~ment, but the ration 
nlay not consist solely of bread and waker unless tthi.s punishment has been 
specifi,cally imposed. When punishment on bread and water or dimhished 
rations is imposed, a signed certificake of a medical officer (see 125), containing 
his opinion that no serious injury to the liealth of the person to be w n h e d  will 
be caused by that punislln~eilt, must be obta-ined before the punishment is 
executed. The categories of enlisted personnel upon whom this type of punish-
ment ma.y be imposed may bbe linlited by regulations of the Secretary concerned. 
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(6) Extra dtities. This punishment involves the performance of duties 
in addition to thwe normally assigned to the person undergoing the punish- 
ment. Extra dutim may include fatigue duties. Military duties of any kind may 
be assigned as extra duty ((but see 125). Extra duties aissig~ed RS punishment 
of noncomn~issioned officers, petty officers, or any other enlisted persons of 
assimilative positions designated by regulations of the Secretary concerned, 
may not be of a kind wliicli demeans their grades or positions. 

(7)  Reduction in grade. Reduction in grade is one of the most severe 
fornls of nonjudicial punishment which may be imposed as a penalty for mis- 
conduct. Accordingly, a comiiiander's authority to effect a reduction should be 
utilized wit11 discretion. 

As used in Article 15, the phrase "if the grade from which demoted is 
within the promotion authority of the officer imposing the reduction or any 
officer subordinate to the one who imposes the reduction" does not refer to  the 
nutllority to promote the individual concerned but to the general authority to 
promote to the grade held by the individual to be punished. 

(8) Forfeiture of pay. Forfeiture involves a permanent loss of entitle- 
ment to  the pay forfeited. The word "pay," as used with respect to  forfeiture of 
pay under Article 15, refers only to the basic pay of the individual plus any sea 
or foreign duty pay. "Basic pay" includes no element of pay other than the basic 
pay fixed by statute for .trhe grade and length of service of tlie individual wn- 
cerned and does not include special pay for a special qualification, incentive pay 
for the performance of hazardous duties, proficiency pay, subsistence and 
quarters allowances, and similar types of compensation. I f  the punishment 
includes both reduction, whether or not suspended, and forfeiture of pay, the 
forfeiture must be based on the grade to which reduced. Also, any monthly 
contribution from his pay that an enlisted person with dependents is required 
by lam to make .to entitle him to a basic allowance for quarters must be deducted 
before the net amount of pay subject to forfeiture is wmputed. The amount to 
be forfeited will be expressed in dollar amounts only (not in dollars and cents) 
and not in a num~ber of days' pay or fraotions of monthly pay. I f  the forfeiture 
is to be applied for more than one montli, the amount to be forfeited per month 
and tlie n u m b r  of months should be stated. Forfeiture of pay may not extend 
to any pay accrued before the date of its imposition. 

(9) Detention of pay. Unlike a forfeiture of pay, a detention of pay 
involves only s temporary withholding of pay. The period for which the pay 
is to be detained, whicli may not be for more than one year from the date 
punishment is in~posed,must be specified at the time the punishnient of deten- 
tion is imposed. As in the case of a forfeiture of pay, only basic pay plus sea 
or foreign duty pay may be detained. The amount to be detained will be 
expressed in dollar amounts only (not in dollars and cents) and not in a number 
of days' pay or  fractions of monthly pay. If  the detention is to be applied for 
more than one month, the amount to be detained per month and the number of 
months should be staked. If  the punishment includes both reduction, wlietl~er or 
not suspended, and detention of pay, the detention must be based on the grade to 
which reduced. Any monthly eon-tribution that an enlisted person with depend- 
ents is required by law to mlake to entitle him to a basic allowance for quarters 
must be deduoted before the net amount of pay subject to detention is computed. 
The amount of pay detained is returned to the offender at the expiration of the 
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specified period of cleteiition or the offenclcr's term of service, whicliever is 
earlier. Detention of pay may not extend to any pay accmcd before tl1e;dat.e of 
its imposition. 

d.  Combination and apportionment. The punishments of restriction and 
extra cluties may be combined to run concz~?re?ltZy,but tlie conibi~latlon iilny not 
exceed the maximum dur,ztion imposable for estrit dntics. Neither reitriction nor 
cxtrn clutics may be coinbinecl to lull concurrently nit11 correctional custody 
beyond tlie maximum duration imposable for correctional custody. The punisli- 
n~en t  of restriction in the case of an officer may not be coinbinecl to run con- 
currently wilt11 arrest in quarters beyond the mt~ximum duration i111pos:~ble for 
arrest in quarters. The punishmelt of correotional custocly inheren'tly includes 
a form of restriction and inay include extra duties. 

As provided by Article 15(b),neither trhe punisllmeiits of nriest in clui~rters 
and restriction in the case of an officer, nor two or more of the punlislinlents of 
corredtional custody, extra duties, and restrictioil in the case of nil  enlisted 
person, may be combined to run consecz~tiuelyin tlie maxiin~1111 an~ount iill110~-
able for each. All of tlhese puizishmeii~ts are in tlie nature of ciepri~ation of 
liberty, and w'hen tihey are coiilbined to run consecutlrely there iliust be an 
apyltionment in amordance with the provisioiis of this subpxragr:~ph (131cZ). 
Porfeilture of pay and detention of pay may not be combinecl to ruil eltller mil- 
secutively or concurrently without an apportionment. Both puiilsl~nients ; ~ i ~ i o ~ u i t  
to a deprivation of entitlement to pay, either permanently or temporarily. See 
example (2 ) ,below, for an illustration of a properly apportioiiecl conllination. 

Confinement on bread and water or  climinished rations ii~ay not be imposed 
in combination with correctional custody, extra cluties, or restriction. 

I n  those instances in which an apportionmciit is required ~1-1ien combining 
certain punishments, the following Table of Equivalent Nonj uclic~al Punisll- 
ments, derived from the statutory maximum authorized punishments, vill be 
used in substituting one form of punishment for another : 

Table of Equivalent Nonjudieial Punishmenis 

Upon commissioned and warrant 
officers (To be used only by an 

Kind of punishment officer with QCM jurisdiction, or Upon other personnel 
by a flag officer in command or his 
delegate) 

&rest in quarters. .................................... 1day.......................................-.................. 

Restriction............................................ 2 days- ............................... 2 days 

Extra duties ................................................................................... 1% days* 

Correctional custody. ......................................................................... 1 day 


Forfeiture of pay- ..................................... 1day's pay--. ......................... 1day's pay 

Detention of pay ...................................... 1% days' pay .......................... 135 days' pny* 


*The factors designated by asterisks in the table above are 2 instead of 1% when the punishment 1s imposed by a 
commanding officer below the grade of major or lieutenant commander. The punishment 01 forfeiture and detention of 
VaY may not be substituted for the other punishments listed in the table, nor may those other punishments be substituted 
for forfeiture or detention of pay. 

The use of the foregoing table is illustrated by the following examples: 
(1) A commanding officer in the grade of major or lieutenant com-

mander, or above, may impose punishment consisting of correctional custody 
for 10 days, extra duties for 15 days, and restriction to limits for 20 days to 
run consecutively, using the following calculation : the authorized maximum 
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correctional custody imposable is 50 days, of which only 10 days have been 
imposed; 1 5  days of extra duties can be substituted for 10 of the unused days 
of correctional custody (1% for 1); and 20 days of restriction to limits can 
be substituted for the remaining 10 days of unused correctional custody (2 for 
1).Additionally, the commanding officer may impose a forfeiture or detention of 
pay, or a properly apportioned combination of those punishments, a reduction, 
and an admonition or reprimand. 

(2) A comma~lding officer in the grade of major or lieutenant com-
mander, or above, may impose upon an enlisted person a forfeiture of 5 days' 
pay and a detention of 10 days' pay for the first month, the same forfeiture 
and detention for the next month, and a detention of 10 days' pay for the third 
month. This is calculated as follows: the total amount that may be forfeited 
is one-half of one month's pay per month for two months, or 30 days' pay. 
However, a total of only 10 days' pay has been forfeited, leaving a total per- 
missible detention of 30 days' pay (20 x 1%). The monthly allocation of for- 
feitures and detentions, shown in the example, has been made because (A) 
the combination of punishments may not operate so as to deprive the offender 
of more than one-half of his monthly pay in any one month, and (B) the for- 
feitures may not be imposed beyond the second month. Other allocations, 
equally within the above principles, could be made. 

The Table of Equivalent Nonjudicial Punishments may be used only when 
punishment is initially imposed. It may not be used in mitigating punishment 
or at the time of vacation of suspension of punishments. For example, a 
punishment of 20 days' correctional custody may not, a t  the end of ten days, 
be mitigated to  restriction for more than 10 days as only 10 days of the original 
punishment remains unserved. Also, a punishment of 20 days' correctional 
custody which has been suspended may not a t  the time of the vacation of the 
suspension be mitigated torestriction for more than 20 days. 

e. Effectivedate and execution of punishments. The punishments of 
reduction, forfeiture of pay, and detention of pay, if unsuspended, take effect 
on the date the commanding officer imposes the punishments. Other punish- 
ments, if unsuspended, will take effect and be carried into execution as pre- 
scribed by regulations of the Secretary concerned. 

132. RIGHT TO DEMAND TRIAL. Except in the case of a person 
attached to or embarked in a vessel, punishment may not be imposed under 
Article 15 upon any member of the armed forces who has, before the imposition 
of the punishment, under that article, demanded trial by court-martial in lieu 
of the punishment thereunder. A person is attached to or embarked in a vessel 
if, at the time the nonjudicial punishment is imposed, he is assigned or attached 
to the vessel, is on board for passage, or is assigned or attached to an embarked 
staff, unit, detachment, squadron, team, air group, or other regularly organized 
body. If  the member is attached to or embarked in a vessel, he does not have the 
right to  demand trial by court-martial in lieu of punishment under this article 
unless this right shall have been specifically granted by regulations of the 
Secretary concerned. 

133. PROCEDURE; RECORDS OF PUNISHMENT. a.Procedure for 
Army and Air Force. The commanding officer, upon ascertaining to his satis- 
faction after any inquiry he considers necessary that an offense ~unishable 
under Article 15 has been committed by a member of his command, will, if 
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11e determines to exercise his Article 15 nnthority, so notify the member of 
the n:lture of the alleged n~isconduct by a concise stateine~lt of the offense in 
such terms that a specific violatioil of the code is clearly stated ancl inform him 
that he intends to impose punishment nilcler Article 15 for the ~nisconcluct 
unless, if such a right exists (132), trial by court-illartin1 is demanded. Also, 
unless prohibited by regulations of the Secretary concernecl, the commander 
may notify the member concerned of his intention to recommend to a superior 
coinmander that the member be punished under Article 15 for his alleged 
misconduct unless, if such a right exists (132), trial by court-martial is de- 
manded. The notification will also infor~n the member that he may subnlit any 
matter clesired in mitigntion, extenuation, or defense. I n  every case, the member 
will be notified that he is not required to make any statement regarding the 
offenseor offenses of which he is nccnsecl or suspected ~ n c l  that any statement 
made by him may be used against hi111 in a trial by court-martial. An election 
to accept nonjudicial punishment constitutes a waiver of the right to cleinand 
trial. A demancl for trial does not require that charges be preferred, trans- 
mitted, or forwarded, but punishment may not be imposed under Article 15 
while the demand is in effect. 

The member will be given a reasonable time to  reply to the notification of 
intent to impose or recoillmeild the imposition of Article 15 punishment, state 
~ ~ h e t h e rhe demands trial by court-martial, if that right exists (132), and 
submit any matter in extenuation, mitigation, or defense he desires to be 
considered. %Tit11 respect to an offense or offenses as to  which a right to trial 
by court-martial exists but has not expressly been demanded, punishment 
may be imposed immediately by the commander indicated in the notice as 
the commander who is to impose the punishment. Punishment may be imposed 
only by the personal action of the conimancler or officer delegated that authority 
in accordance with 128a. The member will be notified of the punishment im- 
posed, informed of his right to appeal to the next superior authority, and 
directed to acknowledge receipt of the notification of punishment and to state 
his election regarding an appeal. 

The proceedings will be conducted in writing in all cases involving com- 
missioned officers and warrant officers and in all cases in  which the punishment 
includes reduction in grade, confinement on bread and water or diminished 
rations, correctional custody, restriction or extra duties for more than 14 days, 
or forfeiture or detention of pay. I n  other cases the proceedings may be in 
writing or may be conducted orally, following the same sequence. However, 
in any case the menl%er may be permitted to appear in person before the officer 
authorized to impose the punishment, and that officer may personally interview 
witnesses. Any written statements or other documentary evidence pertaining 
to the case which have been considered by the officer authorized to impose the 
punishment shall be attached to the file in the manner prescribed by pertinent 
regulations. When oral proceedings are conducted, the commander will cause 
a summarized record to be made and filed. 

b. Procedure for Navy, Marine Corps, and Coast Guard. Unless in 
appropriate cases (132), the accused has clemanded trial by conr-t-imartial in 
lieu of nonjudicial punislment, the commanding officer will ordinarily inquire 
ak the mast, or office hours, into the facts as to any minor offenses allegedly com- 
mitted by a member of his command. If ,  where permitted under 132, the ac- 
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cused has demnnded trial by court-martial, the c~minanding officer may proceed 
in accordance v i th  33 without a mast or office llours hearing, except that he may 
not impose nonjudicial punishment while the demand is in effect. An accusccl 
who does not clemand trial by court-martial in lieu of nonjudicial punishment 
may nevertheless be tried by court-martial if the circumstances of the case so 
warrant. 

Subject to  the foregoing, when the mast or office hours procedure 1s fol-
lowed, the accused will be accorded a hearing which shall include the following 
elemental requirements : 

(1) Presence of the accused before the officer conducting the mast. 
( 2 )  Advice to  the accused of the offenses of which he is suspected. 
(3) Explanation to the accused of his rights under Article 31 (b) of the 

Uniform Code of Military Justice. 
(4) Presentatioll of the information against the accused, either by the 

testimony of witnesses in person or by the receipt of their written statements, 
copies of the latter being furnished to the accused. 

( 5 )  Availability to the accused for his inspection of all items of informa- 
tion in thenature of physical or documentary evidence which will be considered. 

(6) Pull opportunity to the accused to present any matters in mitigation, 
extenuation, or defense of the suspected offenses. At  the completion of the 
hearing,'tl~e coinmanding officer may impose punishment under Article 15. 

Under extraordinary c i r c u m s t a n ~ ,  the commanding officer may designate 
an officer to  conduct the hearing, described above, and that officer shall there- 
after promptly provide him with a summary transcript of all information pre- 
sented a t  the hearing and having any bearing on the guilt or innocence of the 
accused and the quantum of punishment to be imposed. Upon the receipt of that 
transcript, punishment under Article 15 may be imposed without further 
hearing. 

The record of a court of inquiry or other fact-finding body, in which pro- 
ceeding the accused was accorded the rights of a party with respect to an act 
or omission for which nonjudicial punishment is contemplated, may be substi-
tuted for the impartial hearing required above. 

A summary transcript of all information presented a t  a hearing and having 
any bearing on the guilt or innocence of the accused and the qumtum of punish- 
ment to ba imposed, or a copy of the report of s court of i ~ l q u i ~ y  or other fnct- 
finding bady, toget.her with any additional information presented by the 
accused, shall be forwarded with any reference of a breach of discipline to n 
superior competent authority when that reference is made under the policy 
set forth in 129, I f  the superior competent authority imposes punishment under 
Article 15, the accused shall be notified personally or in writing as soon ZLS prac-
ticable of the punishment imposed. 

The &cer imposing punishment shall cause the accused to  be promptly 
and fully informed of his right to appeal from the punishme~~t so imposed. 
Receipt of all written communications by an accused must be by written in- 
dorsement through proper channels. 

Admonitions and reprimands imposed as punishments uncier Article 15 
shall be by written cornmunication through proper channels in the case of a 
commissioned officer or warrant officer, and may, in any case, be by written 
communication. 
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c. Records of punishment. Consistent with the requirements of this chap- 
ter, records of i1onjudicial pnnishnient shall be in that form ancl contain that 
matter prescribed by regnlations of the Secretary concernecl. These regulations 
will also provide for the disposition of records of nonjuclicial punisl~m~nt.  

134. SUSPEN,SION, MITIGATION, REMISSION, AND SETTING 
ASIDE. Under Article 15(d), the officer who imposes the punishment or his 
successor in command may, at  ally time, remit or mitigate any part 01- nmo~ult 
of the unexecuted portion of the punisIm1ent inlposed ancl may set asicle in mliolc 
or in part the punishment, whether executecl or unexecutecl, nncl restore all 
rights, privileges, aiicl property affected. H e  may also initigatc recluction in 
grade, whether executecl or unexecutecl, to forfeiture or cletent.ion of pay. In 
addition, he may, at  any time, suspcnd l>rol~ation:lnlly ally part or xl~iouiil o l  the 
iinexecuted portion of the punishment imposecl and inay suspe~:d pro1):tt iou;illy 
a reduction in grade or a forfeiture, ~vhethcr or not execotecl. Ailluncolleciecl 
forfeiture of pay sllall be consicle~eclas unexecuted. h 'Ls~~ccesscin conlmnnd," 
witllin the meaning of Article 15, shall be as prescribed by regnlatimls of the 
Secretary concernecl. 

Pursuant to Article 15(a),  relating to the prom~zlgatioii o l  rules conceni- 
ing the suspension of punishments, tlie following r ~ ~ l e s  are prescribed : 

(1) An executecl punislm~ent of reduction or forfeiture inuy be sus-
pended only within a period of four months after the date of its imposition. 

(2) Suspension of a punishment inay not be for a periocl longer tllail six 
months from the date of the suspensioi~, and the expiration of the c~wrent en-
listment or term of service of the person iiivo,lved automatically tern1inates 
the period of suspension. 

(3) Unless the suspension is sooner vacated, suspended portions of the 
punishment are remitted, without further action, upon the termination of the 
period of suspension. 

(4) Vacation of suspension may be effected by any commanding officer 
or officer in charge competent to  impose upon the offender concerned punish- 
ment of the kind and amount involved in the vacation of suspension. 

Although a forinal hearing is not necessary to vacate n suspension, if tlie 
punishment suspended is of the kind set forth in Article 15(e) (1)-(7), the 
probationer should, unless impracticable, be given a11 opportunity to appear 
before the officer authorized to vacate suspension of the punishment to rebut 
any derogatory or adverse information upon which the proposecl vacation is 
based, and may be given the opportunity so to appear in any case. 

When mitigating- 
(1) arrest in quarters to r~striction ; 
(2) confinement on bread and water or diminished rations to correc- 

tional custody ; 
(3) correctional custody or confinement on bread and water or dimin- 

ished rations to extra duties or restriction, or both ;or 
(4) extra duties to restriction ; 

the mitigated punishment may not be for a greater periocl than the punishnlent 
mitigated. For  example, if a punishnient of arrest in quarters for 15 clays is to  
be mitigated to restriction to specified limits, the cluratio~l of the restriction 
may not exceed 15 days. Similarly, when mitigating forfeiture of pay to deten- 
tion of pay, the amount of the detention may not be greater than the amount 
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of the forfeiture. When mitigating reduction in grade to forfeiture or detention 
of pay, the m o u n t  of the forfeiture or detention may not be greater than the 
amount that could have been imposed initially under Article 15 by the officer 
who imposed the punishment mitigated. Thus, if a commander in a grade below 
major or lieutenant commander imposes a reduction and it is later mitigated by 
him or superior authority, the maximum mitigated punishment would be 7 
days' forfeiture of pay or 14 days' detention of pay (131). Restriction may not 
be mitigated to  a lesser period of other punishments in the nature of deprivation 
of liberty, such as correctional custody or extra duties, for restriction is the 
least severe form of deprivation of liberty. 

The power to set aside punishments and restore rights, privileges, and 
property affected by the executed portion of a punishment should ordinarily 
be exercised only when the authority considering the case believes that, under 
all the circumstances of the case, the punishment has resulted in a clear injustice. 
Also, the power to set aside an executed punishment and mitigate a reduction 
in grade to a forfeiture or detention of pay should ordinarily be exercised only 
within a reasonable time after the punishment has become executed. I n  this 
connection, four months is a reasonable time in the absence of unusual cir- 
cumstances. 

An application for suspension, mitigation, remission, or setting aside of 
the punishment in whole or in part not made within a reasonable time may be 
rejected by the authority to whom the application is made. I n  the absence of un- 
usual or special circumstances, such an application made more than 15 days 
after the punishment was imposed may be considered as not having been made 
within a reasonable time. 

135. APPEALS. A person punished under the authority of Article 15who 
considers his punishment unjust or disproportionate to the offense may, through 
the proper channels, appeal to the next superior authority. The appeal shall be 
promptly forwarded and decided, but the person punished may, in the mean- 
time, be required to undergo the adjudged (Art. 15(e) ). An appeal 
not made within a reasonable time may be rejected by the superior authority. 
I n  he absence of unusual circumstances, an appeal made more than 15 days 
after the punishment was imposed may be considered as not having been made 
within a reasonable time. Authority "superior" to a particular commanding 
officer is the authority normally superior in the chain of command or any other 
authority who may be designatad as a superior for the purposes of Article 15, 
under r e d a t i o n s  which the Secretary concerned may prescribe. However, 
when the punishment has been imposed under a delegation of a commander's 
power to impose nonjudicial punishment (see 1281, the appeal will not be di-
rected to that commander. 

Appeals will be made in writing and may include bhe appellant's reasons 
for regarding the punishment as unjust or disproponLionate. Before acting on 
an appeal from any punishment of the kind set forth in Article 15(e) (1)-(7), 
the authority who is to act on the appeal dhall refer the case tjo a judge advocate 
of the Army, Navy, Air Force or Marine Corps, or a iaw specialist or lawyer of 
the Marine Corps, Coast Guard, or Transportati'on Department for considera- 
tion and advice, and may so refer the case upon appeal from any punishment 
imposed under Article 15. When a case is referred to a judge advocate, l'aw 
speciallist, or lawyer for consideration, he is not limited to an examination of 



NONJUDICIAL PUNISHMENT U 135 

any \vritten matter comprising the 1.rcorcl of proceeclings and may inake any in- 
quiries he determines to be desi~nble. If the anthority to \~Iloin an nplxal is 
~nade 11ns no legal personnel of the categories n~elltiollecl above serving on his 
stnft'or othert~ise available to I-lim, lie may either- 

(1) refer the case for consiclerntiol~ allcl aclvice by appropriate legal per-
sonnel of one of those categories serving 011 the staff of another coni111:tnder or 

(2) refer the case for action to a superior authority who has appropriate 
legal personnel available to him for this purpose. 

I n  acting upon an appeal, the superior authority may exercise the same 
powers with respect to the punisllrnent imposecl as may be exercised under Ar- 
ticle 15(d) 'by the officer ~ 1 1 o  i~nposed the punishment or his successor in com-
mand. Tllus, under the conditions set forth in 134, he may susl~end, remit, miti- 
gate, or set aside in whole or in part the pnnisliment imposed. After having con- 
sidered an appeal, the superior authority will transmit to the appellant, through 
channels, a written statement of his disposition of the case. Under Article 15 (e), 
any supe~ior autlhority may exercise the same powers as nlay be exercised by 
the officer who imposed the punishinent or his successor in command under 134 
and Article 15 (d) ,  whether or not an appeal has been made from the punish- 
ment. I f  authorized by regulations of the Secretary concerned, a superior 
authority who is n commanding officer exercising general cox~rt-martial jurisdic- 
tion, or is an officer of general or flag rank in command, may, under Article 
15 ( a ) ,delegate those powers he has as a. superior authority under Article 15(e) 
and this chapter to a principal assistant. 
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RULES OF EVIDENCE 
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137. GENERAL. The rules stated in this chapter aye applicable in cases 
before courts-martial, including summary courts-martial, ancl a suminary court- 
martial has the same discretionary power as a law officer concerning the recep- 
tion of evidence. So far as not otherwise prescribed in this manual, the rules 
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of evidence generally recognized in the trial of criminal cases in the United 
States distrlct courts or, vhe11 not inconsistent ~ ~ i t l x  those rules, a t  common 
lam will be applied by courts-martial. See 57 as to who shall make the rulings 
and decisions of the court ~v i th  respect to  the aclnlissibility of evidence and 
other interlocutory matters. in general and special. court-martial cases. 

Unless it is shown that the relaxation of the rules of evidence might in- 
juriously affect the substantial rights of the accused or the interests of the 
United States, the Iarv officer or the special court-martial may as a matter of 
discretion relax thein as to interlocutory matters relating to an application for 
a continuance (see 58) o r  to the availability of witnesses (see 1456, c; Art. 
49 (d) ) .For example, with respect to these matters i t  is permissible to receive in 
evidence affidavits, certificates of military and civilian officials, and other writ- 
ings of similar apparent finthenticity and reliability, sucli as a certificate of n 
physician as to the illness of a witness. See 75c as to matters in extenuation or 
mitigation, 1226 as to matters concerning the question as to whether further 
inquiry into the mentaI condition of the accused should be made, and 1456 as to 
the use of affidavits or other written statements to prove the character of the 
accused. 

I n  court-martial trials conducted in foreign countries, certain categories 
of witnesses may, by virtue of treaty or executive agreement, have privileges 
in addition tothose mentioned in this chapter. 

Evidence to be admissible (competent) must prjmarily be relevant. Evi- 
dence is  not relevant, as that term is used in this manual, wlien the fact \vl~ich 
it tends to prove is not part of any issue in the case. Also, evidence is not relevant 
when, thougl~ the fact intended to be proved thereby is part of an issue in the 
case, the evidence itself is too remote to h a w  any appreciable probatir~e value 
for that purpose. As used in this manual wit11 reference to the pertinency of 
evidence, 'Lmaterial evidence" has tlze same meaning as "relevant evidence." 

Evidence wl~ich is apparently irrelevant may be admitted provisionally 
at the discretion of the lam officer or special court-martial upon a statement of 
the party offering it that other facts later to be proved will show its relevancy, 
but the evidence should afterward be excluded, and the members of the court 
instructed to disregard it, if its relevancy is not utlimately shown. It is generally 
more desirable, however, to require the party offering the evidence first to 
prove the facts showing its relevancy. 

The law officer or special court-martial may as a matter of discretion limit 
the mmber of witnesses called by either side to testify to the same matter if it 
appears that the testimony of the excluded witnesses would be merely 
cumulative. 

138. PRESUMPTIONS AND PERMIS,SIBLE INFERENCES; DI-
RECT AND CIRCUMSTANTIAL EVIDENCE ; REAL EVIDENCE ; 
TESTIMONIAL KNOWLEDGE; OPINION EVIDENCE; CHARACTER 
EVIDENCE; EVIDENCE OF OTHER OFFENSES OR ACTS OF MIS-
CONDUCT OF THE ACCUSED; EVIDENCE OF HABIT OR USAGE. 
a. Presumptions and permissible inferences. (1) Presumptions. The term 
"presumption" is applied to facts which courts are bound to assume in the 
absence of adequate evidence to the contrary. Examples of presumptions are- 
An accused person is presumed to be innocent until his guilt is proved beyond 
a reasonable doubt; and an accused is persumed to have been sane a t  the time 



RULES OF EVIDENCE 11 138a 

of the offense charged, and to be sane a t  the time of trial, until a reasonable 
doubt of his sanity a t  the time in question is raised by the evidence. See also 
148as to the presumption of competency of witnesses. 

These presumptions are procedural rules goverlling the production of evi- 
dence and do not themselves supply evidence. 

( 2 )  Permissible inferences. There are a number of permissible inferences 
encountered in the trial of criminal cases which are sometimes loosely referred 
to as "presumptions" but which actually are not presumptions at all but are 
lnerely well-recognized examples of the use of circumstantial evidence. The 
drawing of these inferences is not mandatory, and their weight or effect is to 
be measured only in terms of their logical value. The weight which should be 
given to any inference will depend upon all the circumstances attending the 
proved facts which give rise to the inference. The fact that evidence is intro- 
duced to show the nonexistence of a fact which might be inferred from proof 
of other facts does not, if the evidence can reasonably be disbelieved, necessarily 
destroy the logical value of the inference, but the rebutting evidence must be 
weighed against the inference. The same is true if the evidence is introduced 
to show the nonexistence of the facts upon which the inference is based. Iq 
drawing and weighing inferences, and in considering evidence introduced in 
rebuttal thereof, common sense and a general knowledge of human nature and 
the ordinary affairs of life should be applied. 

Some examples of common inferences, only the first example having a 
presumption also present, are- 

Since most persons are sane, it may be inferred that a certain person 
is sane and that he was sane a t  any given time. Thus, it may be inferred that 
an accused mas sane at the time of the offense and is sane a t  the time of 
trial. The inference of sanity permits consideration of all the evidence in 
the light of the general human experience that most persons are sane. 

Itmay be inferred that a sane person intended the natural and probable 
consequences of acts shown ta have been intentionally committed by him. 

When it is shown that a person was acting as a public officer, it may be 
inferred that he was legally in office and that he performed his duties 
properly. 

It may be inferred that a condition shown to have existed a t  one time 
continues to exist. Thus, it may be inferred that a,person's residence remains 
unchanged; for instance, i t  may be inferred that at the time of trial a 
deponent continues to reside where he resided a t  the time his deposition 
mas taken. Also, proof that a certain condition existed at one time mill 
support an inference of its earlier existence if the subsequent condition 
is one which ordinarily would not exist unless it had also existed a t  the 
earlier time. For example, prmf that immediately after a collision the 
lights on a vehicle were not burning, although in working order at that 
time, mould support an inference that the lights had not been turned on a t  
the time of the collision. 

Proof that a letter correctly addressed and properly stamped or franked 
was deposited in the mail will support an inference that it was delivered 
to the addressee, and a similar inference is permissible in regard to tele- 
g r a m  regularly filed with a telegraph company for transmission. 
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Identity of name ordinarily will support an inference of identity of 
person. Whether or not this inference may be c1rawi.a ill a ~ar t icuktr  case, 
and the weight to  be given to it if i t  is drxrvn, will depend upon 110 w com-
mon the name is and upon other circumstances. 

When i t  is shoxvn that a person was in possessio~~ of recently stolen 
property OT a part thereof, it inay be inferred that the person stole the 
property and, if it is sho~vn that the property was stolen fro111 a certain 
place at a certain time and under certain circumstances, that he stole it from 
that place a t  that time and under those circ~iinstnnces. 

It may be inferred that one who has assumed tlle custody of anotller's 
property has stolen the property if he refuses or fails to account for or 
deliver it when an accounting or delivery is due. 
The fact that one or more inferences contradict or are inconsistent with one 

or more otl~er inferences does not necesswily ~~eutralize or clestroy the infer- 
ences on either side of the question. The relative n-eights of conflicting infer- 
ences should be assessed in accordance wihh the logical valne of each in the 
light of all attendant circumstances. 

b. Direct and circumstantial evidence. Evidence which tends directly to 
prove or disprove a fact in issue is called direct eviclence. Evidence ~vhich tends 
directly to prove or disprove not a fact in issue but a fact or circumstance from 
which, either alone or in connection xvitll other facts or circumstances, one may, 
according to the common experience of manliind, reasonably infer the existence 
or nonexistence of another fact which is in issue is callecl indirect or circum- 
stantid evidence. For example, on a charge of larceny of a wallet, testiinony of 
a witness that he saw the accused take the wallet froin the coat of the owner is 
direct evidence that the accused took tthe wallet, and testiinony of n ~vitness tllat 
he found the wallet hidden in the locker of the accused is circumstantial 
evidence that the accused took it. 

Circumstantial evidence is not resorted to as a. secondary or inferior kind of 
evidence or only when there is an absence of direct evidence. It is admissible 
even when there is direct evidence. There is no general rule for contrasting the 
weight of circumstantial and direct evidence. The assertion of an eyewitness may 
be more convincing than contrary inferences that inay be clramn from certain 
circumstances. Conversely, an inference drawn froin one or more circuinstances 
may be more convincing than a contrary assertion of an ey ewitness. 

c. Real evidence. Physical objects, such as clothing, jewelry, weapons, and 
marks or mouncls on a person's body, may be received or exhibited in evidence 
if they are relevant to an issue in the case. Evidence of this kincl is callecl r e d  
evidence. I f  an item of real evidence which has been introduced in the case is not 
to be attached to the record of trial because of the impossibility or impractica- 
bility of doing so or for some other reason, the item should be clearly and 
accurately described for the record by testimony, photographs, or other means 
so that i t  may be considered properly upon review of the case. See also 54d. 

d. Testimonial knowledge. Ordinarily, a witness is qualified to speak only 
of what he has learned through his senses. For instance, a sentry might testify 
that while on a sentry post at night he heard two shots and saw t~vo  persons 
running in the distance, but he may not proceed further and state that the shots 
killed a man and that one of the persons running mas the accused if his inforina- 
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tion as to the effect of the shots and 'the identity of the persons running away is 
based on rumor and gossip heard the following day. 

That a witness is not able to testify with positive or absolute certainty about 
a fact which he has personally observed, or concerning which he is otherwise 
qualified to testify (see, for example, 138e), goes only to the weight and not to 
the admissibility of whatever testimony he may be able to give with respect to 
that fact. 

A witness may testify as to his own age, including the date of his birth. 
Similarly, a witness who is a near relation or an adoptive parent of a person may 
testify as to the person's age, including the person's date of birth. 

e. Opinion evidence. It is a general rule that a witness must state facts 
and not his opinions or conclusions. However, if an inference drawn by a wit- 
ness from certain facts personally observed by him is of a kind which is com- 
monly drawn and which cannot, or ordinarily cannot, adequately be conveyed to 
the court by a mere recitation of the observed facts, the witness may state the 
inference, when the matter inferred is relevant, even though the inference 
amounts to an opinion or conclusion. Examples of admissible inferences of this 
kind are the speed of an automobile, whether a voice heard was that of a man, 
woman, or child, and whether or not a person was drunk. As t o  the expression 
of opinion with respect to general mental condition, see 122c. See also 138f (I)as 
to opinion evidence concerning character, 138h concerning habit or usage, and 
1436 (1) as to opinion evidence concerning handwriting. That a witness is not 
able to testify with positive or absolute certainty about a fact which he has 
personally observed, or concerning which he is otherwise qualified to  testify, 
goes only to the weight and not to the admissibility of whatever testimony he 
may be able to give with respect to that fact. 

An expert wi tness tha t  is, one who is skilled in some art, trade, profession. 
or science or who has had specialized training or experience in relation to mat-
ters which are not generally within the knowledge of men of common education 
and experience-may express an opinion on a matter wllich is within his spe- 
cialty and which is involved in the inquiry. Before being permitted to express 
his opinion, it should be shown that he is an expert in the specialty. A showing 
of expert qualifications may be waived, hovever, either expressly or by a failure 
to objeet on the ground of a lack of such a showing to the reception in evidence 
of testimony of an expert nature. 

Expert testimony may be adduced in several ways. An expert witness may 
be asked to state his relevant opinion shown to have been based on his personal 
observation or on an examination or study conducted by hi:including an ex- 
amination or study by him of reports of others of a kind customarily considered 
in the practice of the expert's specialty, without introducing in evidence or 
specifying hypotl~etically or othemjse in the question the particular data upon 
rhich the opinion mas based and nithout shoming the details of the expert's 
observation, examination, or study. The expert may be required, on direct or 
cross-examination, to specify the data upon which his opinion was based and to 
relate the details of his observation, examination, or study. If  in the course of 
doing so he refers to matters which, if themselves regarded as eviclence in the 
case would be inadmissible and might improperly influence the members of the 
court, as when a psychiatrist testifies that hisopinion as to the accused's mental 
responsibility was based in part on the accused's past crinlinal record, the law 
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officer. or the president of a special court-martial, should instruct the members 
of the court. in open session that these matters are to be considerecl only wit11 
respect to the weight to be given to the expert ol~inion. 

An expert TI-ltness may also be asked to express an opinion up011 a hypo- 
thetical question-a question xssnining a certain state of facts to exist-if the 
question is bnsecl on facts in evidence at the time the questiol~ is asked or. if the 
la\\- officer or special court-martial as a matter of discretion so permits, on facts 
which are later to be received in evidence. If  evidence of these facts is not later 
introduced, the hypothetical opinion based on them shoulcl be excluded and the 
members of the court instructed to disregard it. The requirement that hypo- 
thetical questions, ancl the aizs\17ers thereto, shall be based upon facts 111evidence 
does not apply, h o ~ e ~ - e r ,  to questions asked upon cross-examination for the p11r-

pose of testing the credibili'ty of the expert i~itness. See 149b(1). 
An expert witness who to some extent has based an opinion upon his study 

of books or papers clealing with his specialty may be cross-examined as to that 
opinion by reference to ally reputable 1%-orks in his field, inclnding works not 
relied upon by the expert \vitness in his testimony. 

An admissible opinion or conclusioil may be regzrded as evidence of the 
matter to which the opinion or conclusion relates. 

f .  Character evidence-Proof of  character; character o f  the accused; 
of  others. ( 1 )  Proof of character. When proof of the character of a person is 
admissible, the opinion of a ~vitness as to that person's character may be received 
in evidence if it is shown that the witness has such an acquaintance or relation- 
ship with the person as to qualify him to form a reliable opinion in this respect. 
Another method of proving character is by introducing evidence of reputation 
for the kind of character involved. By "reputation" is meant the repute in which 
a person generdly is held 111 the community in which he lives or pursues his 
business or profession. Testimony concerning the reputation of a person in the 
community in which he lives or pursues his business or profession must come 
from someone whose knowledge of that reputation was gczined from having 
himself been a member of the community in question. Thus, testimony of this 
kind by one who has merely visited the community of a person for the purpose 
of investigating his character is inadmissible. I n  the military service, "com-
munity" inclucles an organization, post, camp, ship, or station. 

See 1466 as to the use of affidavits or other written statements to prove the 
character of the accused. 

( 2 )  Character of the accused. Evidence that the accused has a bad moral 
character may not be introduced for the purpose of raising an inference of guilt, 
although this evidence may be introduced for the purpose of rebutting evidence 
of good moral character introduced by the defense. 

To show the probability of his innocence, the accused may introduce evi- 
dence of his own good character, including evidence of his military record and 
standing as shown by authenticated copies of efficiency or fitness repork or 
otherwise and evidence of his general character as a moral, well-conducted per- 
son and law-abiding citizen. However, he may not, for this purpose, introduce 
evidence as to some specific trait of character unless evidence of that trait would 
have a reasonable tendency to show that i t  mas unlikely that he committed the 
offense charged. For example, evidence of good character as to peaceableness 
would be admissible to show the probability of innocence in a prosecution for any 
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offense involving violence, but i t  would not be admissible for such a purpose in a 
prosecution for a non-violent theft. After the, accused introduces evidence as to 
his good character, the prosecution may, in rebuttal, introduce evidence as to his 
bad character. However, the character evidence in rebuttal which may properly 
be received will be limited by the scope of the character evidence introduced by 
the accused. Thus, when in a prosecution for larceny the ,zccusecl has confined 
his proof of good character to evidence of his good character as to bonesty, the 
prosecution may not show in rebuttal that the accused has a bad character as to 
general morality and conduct but will be limilted, with respect to the introduc- 
tion of character evidence in rebuttal, to proof of his bad character as to honesty; 
but if the accused has introduced evidence of his general good character as a 
moral and law-abiding person the prosecution may show not only that the ac- 
cused has a bad moral character generally but also that he has a bad character 
as to honesty. 

The prosecution is not limited in its rebuttal of evidence of the accused's 
good character to the method of proving character used by the defense. Conse- 
quently, the prosecution may use opinion evidence of bad character in rebuttal 
of reputation evidence of good character presented by the defense and may use 
reputation evidence of bad ~har~acter in rebuttal of opinion evidence of good 
character presented by the defense. Additionally, if a defense witness testifies 
as to the good reputation of the accusecl, the prosecution may cross-examine the 
witness as to his personal opinion of the character of the accused, provided the 
witness is qualified to express such ail opinion. Also, if a defense witness testifies 
that in his opinion the accused has a good character, the prosecutioi~ may cross- 
examine the witness concerning the reputation of the accused, provided the 
witness is qualified to testify conceriling the accused's reputation. I n  all these 
situations, however, the prosecution will be bound by the general limitations 
upon the introduction of evidence of bad character in rebuttal previously 
mentioned. 

The prosecution may not, for the purpose of rebutting evidence of the 
accused's good character, introduce evidence of other specific offenses or acts 
of misconduct of the accused unless that evidence is in rebuttal of evidence 
introduced by the defense that other offenses or acts of misconduct mere not 
committed (see the seventh paragraph of 1536 ( 2 ) ( b )  ) or  is admissible under 
138g. See also 75d. 

I f  the accused testifies as a witness, the prosecution may, for the purpose 
of impeaching his credibility, show that the accused has a bad character as to 
truth and veracity. If  the credibility of the accused is attacked oil this or any 
other ground, the defense may show that the accused's character as to truth and 
veracity is good. See 1536 ( 2 )(a). 

( 3 )  Character of persons other than the accused. Evidence as to the char- 
acter of persons other than the accused is admissible when i t  is relevant to an 
issue in the case. Thus, for example, when there is a question as to whether the 
accused was acting in the heat of sudden passion caused by adequate provoca- 
tion in taking the life of a person who purportedly attacked him (see 198a, 
Voluntary manslaughter) or as to whether t11e amused was acting in self- 
defense or in defense of another (see 216c), it may be shown that the alleged 
victim of the homicide or assault had a violent character or that he had a 
peaceable character. This evidence is admissible because of its relevancy to the 
inquiry as to  whether the alleged victim had provoked the accused or as to 
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whether the allegecl victim had been the aggressor. I t  inay also be ,show11 in 
such a case that the accused, at  the time of his act, was alvare of the violeilt or 
peaceable character of the alleged victim or entel-taiaed a belief with respect to 
that character, for this evidence would have seine bearing upon the question as 
to the reasonableness and extent of the passlon or apprehension of elanger on 
the part of the accusecl. T.\Then it may be shown, for exnmple, that the alleged 
victim had a violent character, evidence of specific acts of violence of the alleged 
victim is admissible to ~110~17 his violent character as ~vell as opinion or repnta- 
tion evidence of his violent character (see ( I) ,  above). like\^-ise, \\.hen the 
accused's knamleclge or belief, possessed at the time of his act, that the alleged 
victim had sviolent character has been ~ 1 1 0 ~ ~ 1 1 ,evidence that the accused at  that 
time knew of specific acts of violence of the alleged ~rictim or entertainecl a 
belief with respect to those acts is admissible. 

Proof of bad moral character of persons other than the accusecl, inclucling 
his associates and confeclerates, is not admissible to raise an inference of the 
accused's guilt by an i~nplication that he also must have been a person of bncl 
inoral character. 

See 1536(2) (a)and the fifth paragraph of 1533(2) (6)  as to the aclnlissi- 
. bility of evidence of the character of witnesses and of allegecl victims of sexual 

offenses. 
g. Evidence of other offensesor acts of misconduct of  the accused. 

The general rnle is that e~~idence of other offenses or acts of lnisconduct of the 
accused is not admissible as tending to prore his guilt, for ordinarily this evi- 
dence mould be useful only for the purpose of.  raising an inference that the 
accused has a disposition to do acts of the kind charged or criininal acts in 
general and, if the clisposition thus inferred was to be made the basis for an 
inference that lle did the act charged, the rule forbidcling the drawing of an 
inference of guilt from evidence of the bad inoral character of the accused would 
apply. However, if evidence of other offenses or acts of misconduct of the ac- 
cused has substantial value as tending to prove something other than a fact to 
be inferred from the disposition of the accused or is offered in proper rebuttal 
of matters raised by the defense, the reason for excluding the eviclence is not 
applicable. For  instance, evidence of other offenses or acts of misconduct of the 
accused is admissible in the follo~ving circ~instances: 

(1) TlThen i t  tends to identify the accused as the perpetrator of the 
offense charged. 


Exanzple: TTVO
adjoining buildings are bnrglarized on the same night 
and in a similar manner. It is permissible to show upon the 
trial of an accused for burglarizing one of the buildings that 
he participated in the burglary of the other, for this evidence 
has a reasonable tendeilcy to establish that he participatecl in 
the burglary charged. 

Exm?~ple:	The accused is charged with burglary. Evidence is admissible 
that the burglar left a pistol at the scene of the burglary and 
that the pistol had recently been stolen from X by the 
accused. 

Exanzple: 	The accused is being triecl for incluciag X to turn over a large 
sum of money by a peculiarly ingenious frauclulent scheme. 
Evidence that the accusecl obtained nloiley from Y by the 
same scheme is admissible. 
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(2) When i t  tends to prove a plan or design of the accused. 
Example: 	The accused is being tried for having obtained money from 

Z by going through a marriage ceremony with her, securiag 
the funds on a false representation that lie model invest them 
for her, and then absconding. Evidence that he pursued the 
same course with IV, X, and Y is admissible. 

(3 )  MJhen it tends to prove knowledge or guilty intent in a case in 
which these matters are in issue. 

Example :	The accused is charged with receiving stolen goods knowing 
them to have been stolen. Evidence that before the occasion 
charged he had received stolen goods under similar circum- 
stances is admissible as tending to prove that on the occasion 
charged he knew that the goods which mere then received 
by him had been stolen. 

Example: The accused is charged with larceny of property belonging 
to X. Evidence that the accused sold the property is admis- 
sible--even if the sale is itself an offensesince this evidence 
would tend to prove that he intended to deprive X of the 
property permanently. 

But: 	 On a charge of assaulting a person and intentionally inflict- 
ing grievous bodily harm, a former assault on a third person 
under entirely different circuinstances would not be admis- 
sible, for it mould have no bearing on the intent in the case 
charged. 

(4) When i t  tends to show the accused's consciousness of guilt of the 
offense charged. 

Example: 	The accused is charged with homicide. Evidence that the 
accused had absented himself without proper authority 
shortly after the homicide is admissible as tending to show 
the accused's consciousness of guilt of the homicide. 

(5) When it tends to prove motive. 
Eaample: 	The accused is charged mith desertion mith intent to remain 

away permanently. The fact that at the time of the alleged 
desertion the accused had allegedly committed larceny and 
knew that he was under investigation or awaiting trial for 
that offense would be admissible as evidence of a motive to 
desert. 

Ezample: 	The accused is charged with falsification of his accounts. 
Evidence that he had stolen some of the goods to be accounted 
for is admissible as tending to show that he had a motive to 
falsify the accounts for the purpose of concealing the theft. 

But: 	 On a charge of falsification of accounts, evidence of falsi- 
fication in a totally distinct transaction ~vould be inadmis- 
sible, for that eviclence does not bear upon the involvement 
of the accused in the offense charged but bears solely upon 
his moral character. 

(6) MJhen it tends to rebut, a contention, express or implicit, made by 
the accused that his participation in the offense charged mas the result of 
accident or mistake or mas the result of entrapment. 
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Eaan~ple:	The accused 1s charged with an offense involving an accusa- 
tion that he administered poison to X. The accused, expressly 
or by implication, clefends 011 the ground that he admia- 
istered the poison to X as a result of accident or mistake. 
Evidence that the accused had poisoned other persons is 
aclmlssible if the circumstailces of the other acts are so similar 
to  the circumstniices of the act charged that the other acts 
tend to show that the act charged was not the result of 
accident or mistalre. 

Example: 	The accused is charged with selling military property with- 
out proper authority. He defends on the ground of entrap- 
ment, claiming that the sale was solicited by a government 
agent. Evidence that on previous relatively recent occasions 
the accused htrd sold military property without proper author- 
ity is admissible to show that on the occasion charged the 
accused was not an otherwise unwilling participant. 

(7) When it tends to rebut any issue raised by the defense, unless its 
sole purpose (see the fourth paragraph of 138f (2) ) is to rebut evidence of 
the accused's good character. 

Eoanzple: 	The accused is charged with murder committed by stabbing 
the alleged victim with a knife, and he defends on the ground 
that he took the life of the victim in self-defense. Evidence 
that shortly before the homicide the accused had threatened 
another person with a knife in the absence of any appre- 
hension of harm is admissible as tending to show that the 
accused was the aggressor with respect to the l~omicide 
charged. 

If  evidence of other offenses or acts of misconduct of the accused is ad- 
mitted under the above provisions, the law officer, or the president of a special 
court-mlartial, should instruct the members of the court in open session con- 
cerning any limitations upon the purpose for which the evidence may be con- 
sidered. See 73a. 

Evidence that the accused has committed other offenses or acts of miscon- 
duct not amounting to proof of conviction thereof is not admissible, on cross- 
examination of the accused or otherwise, merely to impeaoh his credibility as a 
witness; but if that evidence is in rebuttal of evidence introduced by the defense 
that other offenses or acts of misconduct were not committed or is for some other 
reason admissible independently of impeachment it will also be admissible to 
impeach the accused's credibility as a witness, provided it has a tendency to do 
so. Evidenco that the accused was convicted of 'a crime involving moral tuvitude 
or otherwise affecting his credibility is admissible to  impeach his credibility 
if he t e saes .  See 1533(2) ( b ) .When evidence that the accused was convicted 
of crime is introduced before the findings and is of a kind which is t~hen admis- 
sible only for the purpose of impeaching his credibility as a witness, the law 
officer, or the president of a special court-martial, should instruct the members 
of the court in open session that in arriving at he findings they may consider 
the evidence only for the purpose of determilling the credibility of the accused. 

h. Evidence of habit or usage. Evidence that a person was in the habit 
of doing a certain thing in a certain way, or that he had been doing a certain 
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thing in a certain way as a matter of usage, is admissible as tending to  prove 
that 'he acted according to his habit or usage on a specified occasion. Evidence 
of specific instances of behavior is admissible to prcwe habit or usage if the 
evidence is of a sufficient number of instances to warrant a finding of the habit 
or usage. The most common instance of admissible evidence of habit or usage is 
evidence of the regular course of action in a business or calling. 

See, however, 138f (2) and g as to the rule forbidding the drawing of an 
inference of guilt from evidence of trhe bad moral character of the accused. 

139. HEARSAY RULE. a. General rule. A statement which is offered 
in evidence to prove the truth of the matters stated therein, but ~ r l l i c l~  mas not 
made by the author when a ~vitness before the court at the hearing in which i t  
is so offered, i s  hearsay. The ~vlord "statement" means not only an oral or written 
expression bnt also non-verbal conduct of a person jntended by him as a sulhti- 
tute for words in expressing the matter stated. Hearsay may not be recited or 
otherwise introduced in evidence, and i t  does not become competent evidence 
by reason of a mere failure to object to its reception in evidence. This rule sim- 
ply means that a fact cannot be proved by showing that someone stated it was a 
faot. The basis of t.he rule is the fundamental principle, which is subject to 
certain well-established exceptions, that in a criminal prosecution the testimony 
of the witnesses shall be taken before the court, so that a t  trhe time they give the 
testimony offered in evidence they will be sworn and will be su'bject to  cross- 
examination, the scrutiny of the court, and confroiztation by the accused. Hear- 
say as defined above includes the testimony of a witness given at the hearing 
that on anofther occasioil he made a certain statement, if that statement is offered 
to prove the truth of the matters stated and has not been aclopted by the witness 
as a part of his testimony a t  the hearing. 

The fact that a given statement was made may itself be relevant. If  this is 
so, trhe making of the statement may be shown by ally competent evidence, not 
for the purpose of proving the truth of what n7as stated but for the purpose 
of proving the fact that itmas stated. 

b. Illustrations. Lieutenant A had conducted a preliminary inquiry (3271) 
into the alleged offense. Testimony by Lieutei~ant A at  t.he trial khat persoils 
other than bile accused stated certain facts a t  the inquiry would be illadmissible 
to prove those facts since the testimony of Ilieuhnant A vould be hearsay if i t  
was offered for this purpose. However, the testimony of any person who was 
present a t  the inqufly that he heard Lieutei~ant A warn the accused that  he did 
not h w e  to make ally statement regardiilg the offense and that ally statement 
made by him could be used as evidence against him in a trial by court-inailtial 
mould be admissible for the purpose of showing that the warning mas in fact 
given. 

A is being tried for assaulting B. The defense presents the testimony of C 
that just before the assault Chea.rd B say to A that he was about to kill him with 
his knife. The testimony of C is not hearsay, for it isoffered to show that A acted 
in self-defense beeause B made the statement and not to prove the truth of 
B's statement. 

A is being tried for the rape of B. C is able to testify that at an identific t' ;I1011 

lineup B indicatecl-verbally or otherwise-that A was her attacker. The testi- 
mony of C would not be admissible to prove that it v a s  A -rvho raped B, for if 
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it was admitted for that purpose it would be 11earsa.y. See, however, the fourth 
paragraph of 153a. 

Private h isbeing trid far disobedience of a certain order given him orally 
by Lieutenant B. C is able to [testify that he heard Lieutenant B give the order 
to A. This testimony, including testimony of C as to the terms of the order, 
would not be hearsay. 

The amused is being tried for the larceny of clothes from a loclier. LIis 
able to testify that B t d d  A that ha, B, saw bhe accused le.ax-e the quarters in 
which the locker was located with a bundle resembling clotlles about the same 
time bhe clothes were stolen. This testimcny from A .rvoulcl not be admissible 
to prove the facts stated by B. 

R is being tried for wrongfully selling government clothing. Police~na~l 
A is able to testify tliat wliile on duty as a policeman he saiv the accused go into 
a shop with a bundle under his arm, that A entered the shop and the accuser1 
ran away lnnd A mas unable to catoh him, and that thereafter A asked the pro- 
prietor of the slhop what the accused was doing there and the proprietor replied 
that the aceused sold him some uniforms for mhicl~ he paid tlhe accused $30. Tes-
timony by the policeman as to the reply of the proprietor ~vcluld be hearsay if it 
was offered to prove the facts stated by the proprietor. The fact that the police- 
man was acting in the line of his duty at the time the proprietor made the 
statement, would not render the evidence admissible to prove the t n ~ t l ~  of the 
statement. 

A defense witness in an assault case testifies on direct examination that 
the accused did not strike the alleged victim, B. On cross-examination by the 
prosecution, the witness admits that at a preliminary investigation he stated 
that the accused had struck B. The testimony of the witness as to this statement, 
unless he further testifies that the statement is true and thus adopts it as part 
of his testimony a t  the trial, is inadmissible to prove that tlle accused in fact 
struck B, for if i t  was received for this purpose i t  would be hearsay. See 153b (2) 
( c )  with respect to the use of such an inconsistent statement for impeachment 
purposes. 

Official statements made by an officer-as by the commanding officer of a. 
battalion, squadron, or ship, or by a staff officer, in an indorsement or other com- 
munication-are not excepted from the operation of the hearsay rule merely by 
reason of the official character of the communication or the rank or position of 
the officer making it. Nor is such a statement excepted from the hearsay rule 
merely because it is among papers referred to the t r i d  counsel with the charges. 
See 144. 

c. Exceptions. The principal exceptions to the hearsay rule applicable in 
court-martial trials,are stated in 140through 146. 

140. CONFESSIONS AND ADMISSIONS; ACTS AND STATE-
MENTS OF CONSPIRATORS AND ACCOMPLICES. a. Confessions and 
admissions. ( 1 )  Definitions. A confession is an acknowledgment of guilt. An 
admission is a self-incriminatory statement falling short of an acknowledgment 
of guilt, even if i t  was intended by its maker to be exculpatory. 

( 2 )  Voluntariness. To be admissible against him, a confession or ad- 
mission of the accused must be voluntary. A confession or admission which mas 
obtained through tlle use of coercion, unlawful influence, or unlawful induce- 
ment is not voluntary. See Article 31. 
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Some instances of coercion, unlt~ivful influence, and unlawful indncement 
in obtaining a confession or admission are: 

Infliction of bodily harm, including questioning accompanied by depri- 
vation of the necessities of life, snch as food, sleep, or adequate clothing. 

Threats of bodily harm. 
Imposition of confinement, or deprivation of privileges or necessities, 

because a statement was not made by the accused, or threats thereof if a 
statement is not made by him. 

Promises of immunity or clemency as to any offense allegedly com-
mitted by the accused. 

Promises of reward or benefit, or threats of disadvantage, likely to 
induce the accused to make the confession or admission. 

Obtaining the statement in violation of Article 31 (b) or other warn- 
ing requirements in this subparagraph (140a(2) ) as to the right to remain 
silent. 

Obtaining the statement in violation of the warning requirements in 
this subparagraph (140a(2) ) as to the right to counsel. 
A statement is obtained in violation of Article 31(b) if, witllout an ade- 

quate warning under that article, a person subject to  the code or acting as a11 
instrument of such a person or a unit of an armed force obtained i t  by official 
interrogation or request, formal or informal, from one who in connection with 
the interrogation or request was accused or suspected of the offense to which 
the statement relates. A statement is obtained in violation of other warning re- 
quirements as to the right to  remain silent if any other official or  agent of the 
United States or of any State thereof or political subdivision of either, or soine- 
one acting as an instrument of such an official or agent, obtained it by custodial 
interrogation from an accused or suspect without having, before any ques- 
tioning, warned him of his right to remain silent and that anything said by him 
could be used against him in court. I f  before or during the questioning the ac- 
cused or suspect indicates in any manner that he desires to exercise his right to 
remain silent and that desire r~mains  in effect, any statement thereafter ob- 
tained from him by continued interrogation is considered to be the product 
of nnlawful influence and to be involuntary. 

A statement is obtained in violation of the warning reqnirements as 
to the right to counsel if a persoil of the types describecl in the abore paragrapll 
obtained it by official interrog,ztion froill an accused or suspect idle11 he was 
in custody withont lza\ring, before any questioning, warned hiin of his right to 
consult, and to have with him at  the interrogation, civili%n counsel providecl by 
hiin (or, entitlecl thereto, ci~il ian counsel provldecl far hlm) or, if the 
interrogation is a United States military interrogation, military counsel as- 
signed to his case for the purpose. Even if such a warning and the warning 
of the right to remain silent w-ere given, a statement obtained at the interroga- 
tion from the accused or suspect mlthout the presence of counsel may be re- 
garded as not being the product of u n l ~ ~ v f u l  ii~fluence, and as being voluntary, 
only if it is affirmatively shown that with respect to the state~ient the accnsecl 
or suspect freely, knowingly, and intelligently waived his right lo the assistance 
of co~~nsel  and to remain silent. 

A stateinent of :la accused or suspect obtained from him in violation of 
any of the above warning requirements as to the right to remain silent or the 
right ta coullseli is considered to be involuntary, and therefore inadmissable 
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against him, because of tlie vialntio~l alone, eJre1i if tlic accused or sospect laie\v 
that he had these rights despite tlie lack of warning. These \~-ari~iilg require-
ments do not apply to tlic- q~ilestioliilig of \\-itnesses at  a trial. 

A statement obtained from an nccusecl or suspect nl an interrog:~tion 
co~lductecl in nccorclallce wit11 a11 applicable rules is nut i~lrolrnlt:lry becnnre that 
interrogation Jvns preceded Ily one ~ v l l i c l ~I Y ~ Snot so concluctecl, if it cle:~rly 
appears that all iillproper il~fluences of the precedmg iliterl-ogatioli hat1 ccaserl 
to operate on the inlncl of tlie acc~lsecl 01- suspect at the time he made tlie state- 
ment. See the last p a r a g m l ~ i  of 150b as to  the inaclmis~ibility of evide11c.c 01)-
tailled as a result of infoliiiatioii sul~pliecl by :L statement oblniliecl fro111 tlie 
accused by collipelling him to incriminate himself, r-illen tlie conilmlsio~i w,ls 
applied by certain persons :~cting i11a, goverllment:ll capacity. 

The admissibility of x confesslon or admission of tllc accnsecl ~ilust be 
established by an affirmative showing that it was voluntary, unless tlie clefeusr 
expressly consei~ts to the omisslon of sncli a slio\~ing. I f  tlie statement of tllf 
accused wxs not obtained fro11 him, but 1x1smade by l~iill spoiltalleo~~ly,for ex-
ample, ~vithout urging, inter~ogation, or request, it may be regarclecl as rolml- 
tary. However, whe~i the statenieilt \<-as obtained from tlie accused, it may 
affirmatively be sho \~n  that i t  was rol~ultary by proof that its making was iiot 
induced by a threat, promise, or use of duress amountiilg to coercion, unlawful 
influence, or unlawful iadncen~ent ailcl that any ~ra r~ l ings  asrequired a b o ~ e  
to the right to reinxin silent or to counsel were given. See the fourth paragraph 
of this subparagraph (140n(2) ) as to the adclitiol~al proof that is nece?sarg 
in certain cases. 

The accused has the right to testify co~~cerning the inr7oluntary iir1t1u.e 
of his confession or admission without thereby subjecting hiinself to cross- 
examination upon other issues in the case or upon the tlwth or falsity of the 
statement, but he will be subject to proper cross-examination as to the voluntari- 
ness of the stateinent ancl as to his credibility. I f  he clesires to exercise it, he 
shoulcl be accorded this right to testify before a ruling is made as to the admis- 
sibility of the statement. I f  lie so requests, he should also be allo\ved, before 
such a ruling 1s made, to present other evidence for the purpose of showing 
that the statement was involuntary ancl to cross-exanline any \~~itness 1~110has 
testified as to its vol~u1tar-y nature. See 579 (2) as to hearings up011 these matters 
conducted by the law officer out of the presence of the members of the court. 

A ruling of the law officer or special court-martial that a confession or 
admission of the accused is admissible cloes not establish for the members of the 
court that the statement was voluntary. Such a ruling, althougl~ i t  must bc 
based on an interlocutoly fincling that the statement was voluntary, merely 
places the confession or aclmissioll before the members of the court, that is, the 
ruling is final ollly on the question of admissibility. I f  a ruling has been made 
that a confession or acnission of the accused is admissible ancl evidence raising 
an issue as to the voluntariness of the statement has been introduced in open 
session, the lam ficer, or the president of a special court-martial, should in- 
struct the court in ope11 session that each member of the court, in coiinection 
with his deliberation up11 the findings of g-uilt or innocei~ce, sllould considel- 
tho evidence regarding the circumstances under which the ststement was ob- 
tained with a r-iew to deternlilling whether the statement mas voluntary anrl 
must disregard the statement elltirely as evidence against the accused if he is 
not convinced beyond a reasonable doubt that it was voluntary; that each 
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member who so concludes that the statement was voluntary should further con- 
sider the evidence regarding the circumstances under \\-hicl~ the statement 1%-as 
obtained in determining the weight to be given to the statement and should 
give weight to the statement only to the extent that he believes i t  to be truthful; 
and that with respect to these matters each member should in no w\.ny be in- 
fluenced by the ruling admitting the sta.tement in evidence. So that the members 
af the court nlny properly apply the a b o ~ e  instruction, the courl should also 
be instructecl concerning the legal aspects of voluntariness, including any re- 
quirement of a .rvarning or understnilding of a warning, pertinent to the case. 

(3) P u ~ p o r t e d  confession 09. d ~ l z i s s i o nof the accused claimed not  to  
have Been made By him.The accused has the right to testify that he did not in 
fact make a confession or adinission asserted to have been made by him ~vithout 
thereby subjecting himself to cross-examination upon other issues in the case or 
upon the truth or falsity of the disputed statement, but he will be subject to 
proper cross-examination as to whether the statement ~vas  made by him and as 
to his credibility. If  he so requests, the accused should be accorded this right 
to testify and an opportunity to show otherwise that the statement was not 
inado by hiin before a ruling is made LW to bhe adinissiblity od the statement. 
See 5 7 g ( 2 )  as to hearings upon these matters conducted by the law officer out 
of the presence of the members of the court. If a confession or admission has 
been received in evidence as having been made by the accnsed and evidence 
has been introduced in cpen session raising an issue as to wheth~r  the stntemei~t 
was in fact made by the accused, the law officer, or the president of a special 
court-martial, should instruct the court in open session that each member of 
the court, in connection with his deliberation upon the findings of guilt or in- 
nocence, should consider the evidence as to whether the accused made the state- 
ment with a view t o  determining whether the stateinent mas in fact made by 
the accused a id ,  if he concludes that it was so made, witjh a view to determining 
the weight to be given to the st,zteinent; that he must disregard the statement 
entirely as evidence against the accused if he is not convinced lleyond a reason-
able doubt that it was in fact made by the accused; and that with respect to 
these matters he should in no way be influenced by the ruling admitting the 
statement in evidence. 

(4) Admiss ion by silence. I f  an imputation against a person comes to 
his attention under circumstances that would reasonably call for a denial by 
him of the accuracy of the imputation if the imputation was not true, a failure 
on his part to utter such a denial will support an inference that he thereby 
admitted the truth of the imputation. Thus, if a friend of A, in discussing the 
theft of a match, says to A, "I saw you steal that watch last night," and A 
remains silent, competent evidence of these facts may, in a trial of A for 
larceny of the watch, be introduced against A for the purpose of raising an 
inference that by his silence A admitted the truth of the imputation, for in 
such a case it could reasonably be concluded that A, if he was innocent, would 
have exclaimed to  his friend that he had not stolen the watch. A person's 
failure to  utter a denial of the correctness of an imputation concerning an 
offense for which, a t  the time of the failure, he was in confinement, arrest, or 
custody or for which, a t  that time, he was nnder official investigation cannot 
be made the basis for an inference of an admission of the truth of the imputa- 
tion. The fact that on official questioning the accused, in the exercise of his 
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rights under Article 31(b) or  its civilian col~ilterpart (see the third yarqgraph 
of (2) abol-e), remaiiiecl silent or refnsed to  answer a certain is 
iiiaclinissible against him. 

( 6 )  Cowoborntion of confessio~zs aqzd adnzissions.It is a general rule that 
a confession or  acltnission of the accnsed cannot be consiclerecl as  eviclence 
against him 011 the question of guilt or illilocence mlless inclepeiicleilt evidence, 
either direct or circnmstnntial, has been introclucecl which corroborates the 
essential facts admitted sufficiently to justify an inference of their truth. 
Other coilfessions or admissions of the accused, if they are theinselves of a kind 
subject to this general rule, may not be usecl to supply this inclepenclent evi- 
clence. I f  the inclependent evidence raises a11 inference of the t m t h  of some, 
but not all, of the essential facts admitteel, then the confession or aclmission 
may be considered as evidence against the accusecl only with respect to those 
essential facts stated in  the confession or acln~ission which are so corroboratecl by 
the inclependent eviclence. Although the inclepeildent evidence is nsx~ally intro- 
duced before introducing evidence of tllc coiifession or aclmission, the law 
officer or  specid court-martial may a s  a matter of cliscretion ,zclniit the confes- 
sion or admission in evidence prior to the iiltrocluctioii of the independent 
evidence upon the condition that  the stateinelit must be excludeel ancl clisre- 
gzrded if the above requirement as  to the introduction of inclepenclent e.vidence 
is not eventually met. The  indepenclent evidence lieeel not of itself be snfficient 
to establish beyond a. reasonable doubt the t ruth of facts statecl in the confession 
or aclmission. F o r  example, if an accused charged with prenieclitated murcler 
has v011111tarily coilfessecl that,  intencling to kill the allegecl victim, he  concealed 
himself so that  he might surprise the victim a t  a. certain place ancl, when the 
victim passed by, plunged a knife in his back, inclepenclent evidence that  the 
victim mas found deacl as a result of a knife wouncl in his back at  the place 
where, according to  the coi~fessioii, tlie incident occurred woulcl support an 
inference of the truth of the essential facts admitted in  the coiifession and 
mould authorize consideration of the confession in determiniag whether the 
accused was g~zilty of premeclitated mnrder. Although, to satisfy the require- 
ment of corroboration of a coizfession or adinissioii of nil accused, the inde- 
pendent evidence need only raise an inference of the truth of the essential 
facts admitted, tlie accused cannot be convicted uilless the confession or aclmis- 
sion, together with the corroborating and any other evidence, is sufficient 
t o  convince the court of the guilt of the accused beyond a seasonable cloubt. 
The rule requiring inclel~endent corroborating evidence does not apply to a 
confession or admission made by the accused before the court by which be 
is being tried. The rule requiring independent corroborating eviclence also 
does ]lot apply to  statenlents nlade prior to or  contemporaneously ~v i th  the 
act, nor does it apply to statements mliich are admissible to prove the truth of 
the matters statecl under sollie rule of evidence other than that  pertaining to 
the adn~issibility of confessions ancl admissions. 

(6) MisceZZaneous. A confessioll or aclinissioil not made as testi~nolny in  
the trial is aclinissible for  the purpose of proving the truth of the matters stated 
ill tlie colifession or adinissioii only when the person 11-110 niacle it is an accusecl 
ill the case, and i t  is then admissible for that purpose only with respect to, and 
against, tlie accused who inncle it. These limitatioils clo not ap l~ly ,  however, if 
the statement is admissible to prove the trnth of the matters stated therein 
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without regard to the fact that it is a confession or admission, as when i11 his 
testimony at a former trial of the accused an accon~plice Bas made a confession 
damaging to the accused which is admissible as former testimony under 1456. 

I f  only part of n confession or admission or swpposed confession or 
admission of the accusecl is s h o ~ ~ n ,  the defense by cross-examination or other- 
wise nlay introduce all other parts of the statement-which may consist of a 
connected series of statements-that are explanatory of, or in any way relevant 
to, that part. 

A voluntary oral confession or admission of the accused may be proved 
by the testimony of anyone who heard him make it, even if i t  was reduced to 
writing and the writing is not accounted for. 

A statement of the accused obtained from him in violation of Article 31 
or any of the warning requirements in (2) above, or through the use of coercion, 
unlawful influence, or unlawful inducemeilt is not admissible in evidence even 
if i t  is offered against him for some purpose other than to  establish a confession 
or aclmission. See Article 31(d). For example, in a case in which a statement 
of the accused so obtained is charged as being false, i t  cannot be received in 
evidence to show that he made it. 

See 142e (Polygraph tests and drug-induced or hypnosis-induced 
interviews). 

b. Acts and statements of conspirators and accomplices. A statement, 
ineluding 11011-verbal conduct anlounting to a statement, made by one con- 
spirator during the conspiracy and in pursuance of it is admissible in eviclence 
for the purpose of proving the truth of the maltters stated against those of his 
coconspirators vho were parties to the conspiracy at the time the statement was 
made or who became parties to the conspiracy thereafter. The statement is not 
admissible merely because i t  was made while the conspiracy was existing; it 
must, to be admissible under this rule, have been made in pursuance of the 
conspiracy. IYhea evidence of such a statement is offered, the question as to 
wllether the conspiracy existed and whether the statement was made i11 pursu- 
ance of it is, for the purpose of determining the admissibility of the statement, 
decided by the law officer or special court-martial. H o ~ e v e r ,  at the discretion 
of the law officer or special court-martial, the statenlent may be admitted in 
evidence without preliminary proof of these matters upon the condition that 
the statement must ultimately be excluded and disregarcled if i t  is not after- 
wards shown to be admissible as coming within the rule under discussion or to 
be otherwise aclmissible. When the existence of a conspiracy is in issue, either 
on the merits or as a foundation for 'the admissibility of evidence, evidence of 
any act or other conduct of each of the alleged conspirators tending to prove 
the conspiracy, including evidence of statements offered for a purpose other 
than as tending to prove the truth of the matters stated, is admissible for the 
purpose of showing the existence of the conspiracy, and this is so even if the 
act or other conduct occurred after the conspiracy had ended. 

It is immaterial that the offense charged is the cloiilg of an act rather than 
a coilspiracy to do the act. For example, if X is charged with having murdered 
A, evidence that X, Y, and Z conspired to murder A and that Z did the killing is 
admissible. I f  the collspiracy is shown to have existed, any statement of Y or 
of Z made during the conspiracy and in pursuance of the purpose to kill A is 
admissible in evidence against X. 
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The agreenlent constituting tlre conspiracy may be, anil nsually is, proved 
by circnmstantial evidence. I t  is selclonl possible to pro\-e a forinal or express 
agreelnent. Tlle agreeme~it constituting tlle conspiracy nlay be n tacit one. Evi- 
clence of the concluct, inclncling the statements, of an accomplice of the accused 
or of any person acting in concert with him is, for the purpose of determining its 
admissibility, treated as if i t  w:ts evicle~lce of the conclnct of a coconspirator. 

,2. statement made by one conspirator after the maill objectives of tlze 
conspiracy have been achieved or abandoned does not become admissible against 
his coconspirators, for the purpose of proving the truth of the matters stated, 
merely because the statement was made in plursuance of a then existing com- 
lnon intent to conceal the collspiracy or otlrer~~ise avoid apprehension or pmlisll- 
ment therefor. However, if it is shou-n that as part of the agreement constituting 
the conspiracy there existed ail express agreemeilt among t.lie conspirators to 
continue, after the achievement or abanclonment of the main objectives of the 
cons~iracy,to act in concert with a view to coilcealing the conspiracy or other- 
wise avoiding its penal consequences, a statement made in pursuance of that 
express agreement by one conspirator after the achiel-einei~t or abandonment 
of the illain objectives of the conspiracy may be received in eviclence against 
his coconspirators for the purpose of proving the truth of the matters stated 
if t'ne statement is in other respects admissible for that purpose uncler the 
general rules set forth above. 

When two or more accused are tried at  the same trial, evidence of a state- 
ment made by one of t.hem which is admissible against him or against him ancl 
some of his co-accused may be received even though the stateinent is not ad- 
missible against all 'the accused, but in such a case the law officer, or the president 
of a special court-martial, should instruct the members of the court in open 
session that the statenlent cannot be considered as eviclence against any accused 
as to whom it is inadmissible. Also, all references in the statement concerning 
an accused as to whom it  is inadmissible should be deleted if this can be done 
without destroying, distorting, or changing the statement's meaning or con- 
tinuity. See also 1533(2) ( c )  as to the instruction which should be given in the 
case of inconsistent statements of a coconspirator or accomplice. 

Evidence that an  accomplice of the accused \$-as convicted of or pleaded 
guilty to the offense cl~arged against the accusecl or an offense arising out of 
the same circumstances cannot be received against the accused as tencling to 
prove that the offense charged was committed or that the accused participated 
in it. 

141. STATEMENTS MADE THROUGH INTERPRETERS. As a gen- 
eral rule, a statement made through an interpreter outside of a judicial pro- 
ceeding may be proved only by the testimony of the interpreter or by other 
evidence of the statement itself and may not be proved by evidence of the in- 
terpreter's translation. However, as an  exception to this general rule, if other- 
wise admissible, evidence of any of the following translations is admissible to 
prove the statement translated : 

A translation made by an agent of the accused, provided proof of the 
statement translated is to be used against the accused ; 

A translation made during and in pursuance of the common venture, 
but not necessarily with knowledge of the venture, by an agent of a cocoa- 



RULES OF EVIDENCE !I141 

spirator or accomplice of the accused, provided proof of the statement 
translated is to  be used against the accused ; 

A translation made by an agent of a witness, provicled proof of the 
statement translated would tend to impeach the credibility of the witness. 

When admissible, eviclence of a trnnsl~~tion of a statement may be funlished by 
trhe t&timony of any persoil who heard the tmnslation being made, or by a 
writing which contains the translation and which is admissible because acl<no~~~l-  
edged by the person who made the statement or for some other reason. Wllen a 
party introduces evidence of only part of a trai~slation of a statenlent, an 
adverse party ]nay introduce eviclence of all other parts of the translation that 
are relevant to that part. If  a person who 11,w carried on a conversntioi~ through 
an interprdter could have rejected the services of that interpreter or in any man- 
ner had agreed .to his employment or to the accuracy of the translation, i t  may 
be co~lsidered that the interpreter was the agent of that person. The foregoing 
provisions as to statements made through interpraters relate only to pernlissible 
methods of proving the statements. Other rules should be consulted wit11 respect 
to determining the admissibility of the sbatements bhemselves. See, for example, 
140a (Confessions and adtnissions), 140b (Adtsand statements of conspirators 
and accomplices) , and 1533 (2) (c) (Inconsistent statements). 

When otherwise admissible, testimony given tlllro ugh a sivorll interpreter 
at the trial in d ~ i c h  i t  is offered may properly be received in evidence. Testimony 
of la zoitness given through an interpre'ter at another trlnl or hearing may be 
proved by the testimony of the interpreter. I t  may be also proved by the recorcl 
of trial or hearlng or by other evidence of the interpretation when the testimony 
of the witness is competent as former testimony under 145b, or other~x~ise, with-
odt a showing that the interpreter is unavailable. An interpretation may not be 
used to  prove the truth of the testimony interpreted unless tlract testimony is 
itself competent as former testimony or is otherwise competent in the case being 
tried for the purpose of proving the truth of the matters stated. Subject to 
Article 49, a deposition taken through a sworn interpreter may be read in 
evidence to the same effect that i t  could be had the deponent testified in the 
English language at the taking of the deposition (see 125a). Also, subject to 
Article 50, 'testimony through a sworn interpreter contained in a record of the 
proceedings of a court of inquiry may be read in eviclence in a t.ria1 by court- 
martla1 i50 the same effect that i t  could be had the testimony beell given in the 
English language (see 1450). An interpreter who has made an affinnation to 
interpret truly is considered to be a sworn interpreter. 

Evidence of an interpreter's translation of a statement may be used, in a 
proper case, to enable the interpreter, or some other person ~vho heard the state- 
ment being made and who understood it, to refresh his present recollection or 
sham his past I-ecollection concerning the statement, and this is so even if the 
evidence of the translation thus used would not itself be admissible to prove the 
statement. See 146n and the last paragraph of 149c (1)(b). 

A person who (interprets at a. trial is a witness with respect to the interpre- 
tation given by lum. Consequently, under such limitations as the law officer or 
special court-martial may properly impose to prevent undue clelay in the trial 
or to mantain an appropriate trial procedure in general, snch a person is subject 
to the usual tests of credibility, including, in a proper case, cross-examination, 
impeachment, and contradiction by the testimony of other i n b ~ r e t e r s .  See 
also '50. 
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142. DYING DECLARATIONS; SPONTANEOUS EBCLAMA-
TIONS; FRESH COMPLAINT AND LACK OF FRESH COMPLAINT; 
STATEMENTS OF MOTIVE, INTENT, OR STATE OF MIND OR 
BODY; POLYGRAPH TESTS AND DRUG-INDUCED OR HYPNOSIS-
INDUCED INTERVIEWS. a. Dying declarations. I n  trials for honlicide or 
for any offense resulting in  the death of the alleged ~ict inl ,  \\-]lether .or not 
hon~icideis olmrged, the dying cleclaration of the nllegccl victim concer~ling the 
circumstances of the act which induced his dying condition, inclncliilg t . 1 ~  
iden'tity of the person or persons who caused the injury, is a.clmissible in el-icle~ire 
to prove those circumstances. T'o be adinissible as ,a dying cleclal-ntion, -the ilec- 
Isratison must have been made while the victim was in extremity and while he 
was under a sense of i~npending death and without hope of recovery. Tliere is 
no requirement tl1a.t death in~mediakly follow t!lle declaration, bdt if it ~\--ns 
made while i5he victinl had a hope of recovery i t  is not xdinissible ~ulder this 
exception to the hearsay rule even .thougll he cliecl shortly t'lierexf ter. I t  may bc 
gllown that the victim was under a sense of impending dea.t.11 ancl was witliout 
hope of recovery by evidence t11at 11e made ,an assertion to this effect or by ot.her 
competent evidence, including inferences f r o n  the nature and extent of the 
wound .or illness. I f  not obtained by duress or under circun~stances indicating 
that 'the .declarant may have been misled, a dying declarat,ion may be received 
in evideizce even if it w a s  made in a.nsmer to  lending questions or upoil l~rgelit, 
soli.ci,htion. The decIaration may be by spoken words or intelligible signs or it 
may be in writing. 

A clying dechrait~ioll is not aclmissible naleiss there is e\-icleace t.l~at the 
declarant hacl a n  oppo~kt~ixity ob,serve the n>atttezl~s to desrl*ibe. t~o  he prl 'orts  

Evidence t l ~ d t  the declarant ha:d such an -opportunity n l ~ y  be snl).l)l ieil I I ~ 
w 9-

sertions to that effect in the declaration itself or by clirect or circuinstantial 
evidence indq~endeilt of %he declaration. The fact ellat the cleclnrxtion ill  clnes-
tion is ,in the form of a conclnsion will not prevent it. froill being pro1,erly 
receiva:ble in evidence ,as a dying declnratilon, unless i t  appears t.11a.t ,t11e cleclar- 
ant was giving expression to s~~spicionor conjec.t,ure rat,lle.r tlialr to known facts. 

Except as otllerwise indicated ill the ~ b o v e  second paragraph of tll-is sub- 
pamg~aph,a dying declaration is no't admissiMe in eviclence as snc11 if it v-oultl 
have bee11 inadmissible as twtiniony given on &he ~vjtnees stand by tlle clerlal't~lit. 
For  example, a dying c1eclara.t~io~n notwhich mas macle by n pel-son wllo ~~-onlcl 
have been compdtent as a ~vitiless is not admissible tmcler this exception to the 
hearsay rille. 

Dying declarations nre adn~issible both in favor of and ngflinst t,he accused. 
The utmmt care shonlcl be exercised in weighing these clecInra!tions since they 
are often made under circum&ances of ~nental ancl l~lly.sica81 clebility and :\re not 
subject to the usud test.s of vernc?ty. A dying declarat.ion ancl its maker nlay be 
contradictecl and in~peachecl in the sanle mnnner as other. testi111011y and wit- 
nesses (see 153b) ,  ancl to  discredit the declaration i t  ]nay be s~io\\-~i  that the 
cleclaralllt lmd a bad cha.racter either generally or as to specific t raits olr that lle 
dicl not 'believe in f u t . ~ ~ r e  re\~arcl,s ancl punishments. 

b. Spontaneous exclamations. An utterance concernillg the circum-
stances of a Stai+ling event made by a person while he was in sucl~ :I contlitio~i 
of excitement, slloclc, or surprise, causecl by his pa~ticipn tion in or observ;~ t ion 
of the event, as to warrant a reasoilable inference that he iilacle the uttefitncc 
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as an impulsive and instindive outcome of the event, alld not as a resL,lk of 
deli*be~atlionor design, is ,admi,&i'ble as an exception to tile hearsay rule t,o pmve 
the truth of the n?att,ers stated. Such a spont,aneous exclanlation be proved 
by any conlpdkiit eviclence, slid t.lle telst.imony of a persol1 \wl10 hea.rd the utter- 
ance being m%de, butt who was not present 'at the occurrenw n+icll gave ri,se to 
it, is oompetent for 't.his ,purpose. For exaBn~ple, in *a.prosecut.ion for aEsault by 
stabbing, the kgtimony of a person \who did no,t see the att.ack, but, came 
upon the allmegecl victiln tllereafter, that the vi,cbinl, \ ~ f i l ~ i l ~  vi,sibly ill agony as 
a result of the wounds received, cried out, "John Drew stabbed me !", is admis-
sible to prove the exclamation of the victim, and the exclamation, thus showr 
to be a spontaneous excla.mation, is admissible as tending to prove that the stab- 
bing mas \doneby a man named John Drew. 

An exclamation is not admissible as a spoiltaneaus exclamation unless 
independent evidence of the startling event which gave rise to it and of an 
opportunity on the part of its maker to observe the evelit is introduced. The 
esainple given above of an admissible spontaneous exclamation made by the 
victim of a stabbing meets ;this requirement, for the testimony of the witness 
concerning the victim's xvounds would supply independent evide.nce of both the 
startling event-the stabbing-and the opportunity for observation on the part 
of the vicitim. The fact that the exclamation is in the form of a.coilclusion will 
not prevent it from being properly receimble in evidence as a spontaneous ex- 
clamation, unless i t  appears that the person who made it xvas giving expression 
to suspicion or conjecture rather than to known facts. A spontaneous exclama- 
tion is not inadmissible because it was made by a person xvho is or would have 
been-by reason of infancy or mental infirmity, for example-incompetent as a 
witness. 

Except as othen-oise indicated in the above second paragraph of this sub- 
paragraph, a spontaneous exclamation is not admissible in evidence as such if 
it would have been inadmissible as testimony given on the witness stand by the 
persoil \vho made it. For exanlple, a spontaneous exclamation is not admissible 
as such if the person who made it is the s p u s e  of the person against whom it is 
to be usecl and the privilege prohibiting the use of one spouse asa witness against 
the other is applicable and has not been waived (see 148e). 

-4 spontaneous exclamation is admissible even thouall it n-a.s made by a per- ?
son who is alive and whether or not he is availa.ble as a w.nt~less. I t  is not essential 
to the admissibility of a spontaneous exclamation that the event which called i t  
forth be the act charged. 

The fact that the utterance was made in response to qnestioaing does not 
necessarily indicate that it is not admissible as a spontaneous exclamation, but 
this fact should be considered in deternlining whether the utterance was impul- 
sive and instinctive rat.her than the result of deliberatio11 or design. Similarly, 
a lapse of t.ime between the startling event and the utt.erance will not render the 
utterance inadmissible as a spontaneous exclamation if the person who made it 
was, at the time of making it, still in a conclitioll of excitenleilt, shock, or surprise 
caused by his observation of the event. 

Spont.aneous exclamations are sometinles called res gestae, but that term is 
often used with respect to other kinds of aclinissible utteranees whether or not 
their admissibility depends upon an exception to the hearsay rule. For instance, 
the term has been applied to statements which are received in evidence merely 
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to prove the fact that. they Irerc made (scc examples in 139b). The term res 
gestne cannot, properly be usecl to clescribe ally particular rule of ex-idence. 

c. Fresh complaint and lack of  fresh complaint. I11 n prosecution ifor 
:L sesual offense in ~1-11ich :Inalleged victim of either sex has testifiecl that consellt 
was lncl;iizg, evidence that tlie alleged 1-ictiin mncle n complaint of tlle offense 
~ritliina reasonable t i ~ n c  after its com~nission is nclinissiblc for the purpose of 
corroborating the test i~iiony of the 1-ictiin, alld this is so \\-l-llether or not lack of 
coilsent is an element. of the offense and even if the credibility of the victiin has 
not beell clirectly attacked. This evidence IS to be restricted to proof that the 
complaint, including the iclent.ification of tlie offenclel*, was made. il description 
of the details of the offense given during the course of making the complaint 1s 
not aclinissible under this ~ u l e .  However, a clesci iption of the details of tlleofl'ense 
related during the course of making the complaint may be receivecl in evidence 
if ndinissible as evidence of a consistent statelnent for the purpose of corrobora- 
tion under 153a or if aclmissible under the spontnneous exclainatioll (142h), or 
ally other, exception to the hearsay rule. 

I11a prosecution for a. sexual offense in which lack of consent is a11 element 
or in which the alleged 7-ictim has testifiecl that conseilt was lacking, evidence 
that the alleged victiin failecl to make a complnint of the offense within a, rea- 
soilable time after its commission is admissible. I f  evidence of such a failure to 
make a complaint has been receivecl, the law officer, or the president of a. special 
court-martial, should, upon request by the defense, instruct the meinbers of the 
court in open session that this eridence nay be coilsiderecl only on the question 
of the credibility of the testimony of the alleged victim generally and, if lack 
of conseilt is an element of an offense in issne, also on the question as to ~l-hether 
or not there was consent. 

Sexual offenses iilclucle all offenses of a sexual nature, such as rape, callla1 
kno~vledge, sodomy, attempts to commit these oflenses, assault with i~ltent to 
commit rape or socloiny, ancl indecent assaults or acts. 

d. Statements of motive, intent, or state of mind or body. I f  a state-
inelit made under circumstances not illclicative of insincerity discloses a relevant 
and then existing motive, intent, or state of mind or bocly of the persoil who 
made the statement, evidence of the statement is admissible for the purpose of 
proving the motive, intent, or state of mind or body so disclosed. However, evi- 
clence of a st nteme~lt of a. person other than the accused nlay not be adduced by 
the prosecution or the c o u ~ t  under this rule when the statenlent ~voulcl aniount 
to an accusdioa that tlle accused committed the act charged or that the act 
charged had beell committed, even though the statement woulcl iilcidentallj7 clis- 
close a relevant motive, hitent, or state of inincl or body of the person who inade 
the statement. For example, in a case in which A is charged with having mur- 
dered B by poisoning him, and A maintains tlznt the poison was iilteiltiollally 
administered by B himself, ,the prosecntion may not show an absence of n 
suicidal frame of mind on the part of R by introducing evidence that  shortly 
before his illness B stated, "I'm afraid A is putting poison in my food," or, 
"I'm afraid sonleone is putting poimson in my food." On the othe~r hand, hacl B's 
statement beell, ''I I t e n d  to buy a farm when I retire next year," evidence of 
that stahmellt could be introduced by the prosecution to show that B had not 
intended to take his own life. 
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The admissibility of evidence of a statement disclosing motive, intent or 
state of mind or body constitutes an exception to the hearsay rule only when 
the disclosure depends upon the statement being accepted as true. I f  the dis- 
closure from the mere fact that bile st,atement was made, as 11-hen 
the mental condition of a person is indicated by his statement that he is the 
Emperor Napoleon, the admissibility of evidence of the statement cloes not 
constitute an exception to the hearsay rule. Whatever the tlieory of admissi- 
bility, a statement of motive, intent, or state of mind or body may be proved by 
the testimony of anyone who heard it being made or by other competent 
evidence. 

The rule relating to the admissibility of evidence of statements of motive, 
intent, or state of mind or body does not autl~orize proof of a person's motive, 
intent, or state of mind or body by e~7iclence of a disclosure thereof made in 
anotl~er person's statement, unless the person whose motive, intent, or  state of 
mind or body is so disclosed has in some manner appro~~edof the statement. 
Thus, in a homicide case, evidence of a statement of the victim, not shown to 
have had the approval of the accused, to the effect that the victim was going to 
remain a t  home on the night of the homicide because the accused intended to 
visit 'him is not admissible to show an intention of the accused to vislit the victim 
and thus raise an inference that the accused kept the a.ppointment. However, 
if ,z statement made by one pepson wonld tend to supply or proclace, rather than 
disclose, a relevant motive, intent, or state of mind or body on the part of 
aiiot~her, evidence that the statement was made may be received to show its 
probable effect on the other. See the illustration in the second paraaraph of 1395.k

Evidence of a person's statement as to his memory or belief of a fact, 
offered as tending to  pro1.e the fact remembered or believed, is not admissible 
nncler the rule pertaining to evidenm of statements of motive, intent, or state 
of mind o r  body. 

Snbject to the limitatioi~s pertaining to the admissibility of coilfessions or 
admissions (see 140a), evidence of statements of the accused tending to show a 
consciousness of guilt is admissible. Evidence of statements of the ,accused, not 
made under circulnstances indicative of insincerity, tending to show a con-
sciousness of innocence is also admissible, and this is so whether the statement 
~rasmadebefore, dnring, or after the alleged offense. 

e. Polygraph tests and drug-induced or hypnosis-induced interviews. 
The conclusions based upon or graphically represented by a, polygraph test and 
the conclusions based upon, and the statements of the person interviewed made 
.during, a drug-induced or hypnosis-induced interview are inadmissible in evi- 
dence in a trial by court-martial. 

143. DOCUMENTARY EVIDENCE-PROVING CONTENTS OF A 
WRITING; AUTHENTICATION OF WRITINGS; CERTAIN PROCE- 
DURAL MATTERS RELATING TO DOCUMENTARY EVIDENCE; 
DEFlNITION OF "WRITING". a. Proving contents of a writing. ( 1 )  Gen- 
eruZ mcle, best evidence rule. A writing, to be admissible, must meet tlle require- 
ments of one or more of the exceptions to the hearsay rule (see, for example, 
144b as to official records and l44c as to business entries) or be otherwise 
adnlissible, must be properly authenticated (143b), and must, when applicable, 
meet the recluirements of or fall within an exception to the best evidence rule. 
The best evidence rule provides that, in proving the contents of a writing, the 
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"original" of the writing is the best eviclence of its 01~11contents and must, 
therefore, be i~itrocluced except in  certain sitnations clescribecl in 143n(2). The 
term L'originnl" in this rule, in addition to its ordinary meaning, inclucles a 
carbon copy of a ~vriting:, as complete as the ribbon copy in all respects, includ- 
ing relevant signatures, if ally, ancl i~lclucles an icleiltical copy made by photo- 
graplzic or other duplicating process far use as an original or as one of a number 
of originals. These copies are lrllowll as cluplicate originals. ,lily other evicle~~ce 
of the contents of a. ~~-r i t iag ,  is k i i o ~ ~ n  seconcixrginclncling testimony, as 
evidence. 

I11 some cases, the terms of a copy or purported copy of a ~ ~ r i t i n g  may 
themselves be relevant, without regard to the terms of the original \I-riting. I n  
these cases, T%-it11 respect to the operation of tlie best evidence rule, tlle copy in 
qnestion is coilsiclered to  be the "original." 

The best eviclence rule applies only to methods of proving the content,s of 
,z writing, not to methocls of proving mntters ~7-11ich exist iilclependently of a 
writing. Consequently, relevant matters existing independently of a writing 
in which they are recited may be provecl by ally competent, e\ridcnce ~~i t l lout ,  
regard to, or accounting for, the writing. Also, even if a writino. satisfies the P
requirements of the best evidence rule or  an exception thereto, it may not bc 
received in evidence to prove matters recited therein unless it is adinissible for 
this purpose under some other nile of evidence. See, for example, 1441, (Official 
records) ancl144c (Bosiness entries). 

When evidence is  offered to show the coate~its of a \~r i t ing,  any objection 
to the adnlission of the eviclence on the grouiicl t ,l~at the document offered is not 
tlie original or a duplicate original and that tlle evidence offcrecl is secoilclary is 
~vaivecl by a failure to object on that grouncl. Such a failure to object d o ~ s  not, 
however, necessarily constitute a waiver of other possible objectioiis to the 
admissibility of tlie e3-iclence. Poy example, it does not waive authentication of 
the ~ ~ r i t i n g  (see 1 4 3 b ( l )  as to waiver of authentication), nor will i t  reiicler n 

writing conipetent if it mould not o the r~~ise  
be aclmissible for the purpose of 

proving the trntli of the matters statecl thereiiz, such as a TT-riting which is 

hearsay and not within any of the exceptions to the hearsay rule. See 139fl. 


(2) Exceptions to t7w best evidence rule. (a)  Bxceytions pe??taini?zy to 
writings lost, destroyed, irtfeasi6le to poduce, o~ in  the accusec17s yossessio?~ a?ztl 
to machine, electronic, 09. coded w?.itings. I f  it is shown that an aclmissible writ- 
ing has been lost or destroyed or for any reason cannot feasibly be produced or, 
if a party other than the acc~lsed desires to introduce its contents, that it is in 
the possession of the accusecl, the contents may be proved by an authe~lticated 
copy or by the testimony of a witness who has seen and call remember the sub- 
stance of the writing. When the prosecution desires to introdnce the contents of 
a writing the original of ~vhich has been shown to be in the possessioiz of the 
accused, there is no requirement that a demand be made upon the accused for 
the production of tlie original before secondary evidence is acl~nissible. Also, if 
an admissible mmliine, electronic, or codecl writing (see 143d) is of a lriizcl 
which, without skilled interpretation, may be unintelligible or subject to mis- 
ul~derstalldillg, its collteilts may be proved and its nieaning explained by the 
testilnolly of a witlless sufficiently familiar with tlie system used in producing 
tlie writing to be able to interpret tlie writing accurately, or the contents of the 
wribing may be proved by a machine 'Ltranslation" authenticated by the testi-
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many of a witness familiar with the system used in producing the "translation." 
Ses also 143a(2)(c) and ( e )  and 1446 and c as to machine, electronic, or coded 
official records and business entries. 

( 6 )  Summariaation, of n u m ~ o u sor bulky zoritings. When admissible 
writings are so nunlerous or bulky that they cannot conveniently be examined 
by the court and the fact to  be proved is the result of a summarization of the 
-\vhole collection, as when the fact to be proved is the balance shown by account 
books, the collection may be summarized by a qualified person or group of quali- 
fied persons and he or a member of the group may testify as to the result of the 
summarization. I11these cases, it must first be shown that the writings would be 
admissible but are so numerous or bullry that they cannot convenielltly be ex- 
amined by the court; that the fact to be proved is the result of a summarization 
of the whole collection; that the witness is qualified by training or experience 
to summarize the writings; that he or a group of which he was a member com- 
posed of persons qualified by training or experience for their respective tasks 
examined and summarized the whole collection ;and that the opposite party had 
access to the writings on which the summarization was based. The writings may 
be examined and summarized by mechanical or electronic means. The opposite 
party may question the witness and his associates concerning the writings and 
may have as many of the writings, or authenticated copies thereof, as are neces- 
sary for this purpose produced in court. A showing of the qualifications of the 
witness, or of any parson associated with him in the exanlination ancl sumniari- 
zxtion of the writiags, can be waived by a failure to object on the ground of n 
lack of such a showiilg to the testimony of the witness. 

( c )  Copies and oficiaZ publications of ofieiaT 7 eco?ds.An official record 
(1446) kept in official custody, if admissible for any purpose, may be evidenced 
by a properly authenticated (143b (2)) copy, witllot~t first proving that the 
original has been lost or destroyed and without otherwise accountillg for the 
original. I f  the record is written in a spoken language or is pictorial (see 144e), 
only an exact (true) copy is admissible under this exception to the best evidence 
rule, although it may consist merely of an extract of those portions relevant to 
the case and handwritten portions may be copied in type when the handwriting 
is not to be evidenced by the copy. The copy may be made by photographic or 
other duplicating process. I f  the record is a machine, electronic, or coded record, 
the copy or extract copy may consist of an accurate written i'translation" of the 
record, whether made by machine or by a person. See also the second paragraph 
of 144c as to government records photographically or otherwise reproduced in 
the regular course of business. An official record, if admissible for any ptxrpose, 
may also be evidenced by an official publication thereof, without accounting for 
any other f orrn of the record. 

( d )  Summaries of  official records. I f  the head of an executive or mili- 
tary department or independeilt governmental agency determines that i t  mould 
be detrimental to  the public interest to disclose (the text or infornlational source 
of a, ceitain official record kept undey the authority of the department or  agency, 
s properly authenticated (143b(2 ) ( f )  ) certificate or stzlteinent slgned by him, or 
by his deputy or assistant, setting fol%h a summary of the record is as admissible 
in evidence as the record itself, provided that the certifica e or statement con- 
tains a statement to the effect that the above-mentioned detert ~ination was made. 
Also, any admissible foreign official record may be by a properly 
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authei~ticated(1438(2)( f ) ) -mitten summary if the foreign jurisdictio~l will 
not furnish an exact copy or extract of the record. Unless otherwise indicated by 
a provision of this manna1 or by a rule of law generally applicable in criminal 
cases ill the United States district courts, however, other summaries of ofiicinl 
records are not admissible. 

( ( e )  Copies of banking entries. business entry (144c) of a business 
regularly but not necessarily exclusively engaged in public banking activities 
iliay, if the entry relates to these activities and is admissible for any purpose, 
be evidenced by a properly authenticated (143b(3)) copy, without first proving 
that the original has been lost or destroyed and without otherwise accounting 
for the original. If the entry is ~ ~ r i t t e n  in a spoken language, only a11 exact 
(true) copy is admissible under this exception to  the best evidence rule, althougll 
i t  may consist merely of an extract of those portions relevant to the case and 
handwritten portions may be copied in type when the handwriting is not to be 
evidenced by the copy. The copy may be made by photographic or other dupli- 
cating process. I f  the entry is a machine, electronic, or coded entry, the copy or 
extract copy may consist of an accurate written "translation" of the entry, 
whether made by machine or by a person. See also the second paragraph of 
144c as to business entries photographically or otherwise reproduced in the 
regular course of business. 

( f )  Certificates of fingerprint comparison and identity. A certificate 
or statement signed by a custodian of personnel or fingerprint records of an 
armed force of the United States, or by his deputy or assistant, that a qualified 
fingerprint expert on duty with the custodian has compared certain attached 
fmgerprints-those which had been forwarded for the purpose of comparison- 
with fingerprints in the custodian's custody of a person described in the certifi- 
cate by name, military status, and service number, and that the attached finger- 
prints and the fingerprints with which they were compared have been found 
by the expert to be those of one and the same person, is admissible as evidence 
that the identity and military status of the person whose fingerprints are at- 
tached are as described in the certificate. A similar certificate or statement 
signed by a custodian, or by his deputy or assistant, of fingerprint records of 
any department, bureau, or agency of the Federal government of the United 
States is equally admissible. The attached fingerprints may be identified as 
those of a certain person by the testimony of the person who took them, by the 
testimony of anyone who observed the taking of the fingerprints, or by other 
competent evidence. 

(g) Evidence of absence of oficiaZ record. A properly authenticated 
(14% (2) ( f )  ) certificate or statement to the effect that after diligent search 
110 record or entry of a specified tenor was found to exist in certain official 
records designated by the certificate or statement, signed by the custodian of 
the records, by his deputy or assistant, or, as to foreign official records, by any 
person authorized in the place where the records are kept to make the certificate 
or statement, is admissible as evidence that the designated official records con- 
tain no record or entry of the specified tenor; and a properly authenticated 
certificate or written statement which is otherwise acceptable as proof of the 
nonexistence of a record or entry under the law of the place where the official 
records are kept or under any law of the United States is likewise admissible. 
It may also be shown that certain official records contain no record or entry of 
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a specified tenor by the testimony of the custodian of the records, by the testi- 
mony of his deputy or assistant, or by the testimony of any person who searched 
the records or was a member of a group which searched them and who is famil- 
iar with the product of the group and qualified to testify thereto. Official 
records may be searched by physical, mechanical, or electronic means. If  a 
disputed fact or  event is of a kind which within the scope of an official duty 
would have been made the subject of a record or entry in certain official records, 
proof that these records contain no record or entry of the fact or event may 
be received as evidence that the fact does not exist or that the event did not 
occur. 

(h) Evidence of absence of business entry. I t  may be shown that 
certain business entries contain no record or entry of a specified tenor by the 
testimony of the person in charge of the entries, by the testimony of his 
assistant, or by the testimony of any person who searclxed the entries or mas a 
member of a group which searched thein and who is familiar with the product 
of the group and qualified to testify thereto. Also, as to those business entries 
of a business regularly but not necessarily exclusively engaged in public bank- 
ing activities which relate to these activities, a properly authenticated (143b ( 3 )  ) 
certificate or statement to the effect that after diligent search no record or entry 
of a specified tenor mas found to exist in certain of these entries designated 
by the certificate or statement, signed by the person in charge of the entries 
in question or his assistant, is admissible as evidence that the designated busi- 
ness entries contain no record or entry of the specified tenor. The entries 
searched may be indicated in the certificate or statement as being in fact busi- 
ness entries relating to public banking activities in a manner similar to that 
described in 143h ( 3 )  wit11 respect to a certificate or statement authenticating 
a banking entry or copy thereof. Business entries may be searched by physical, 
mechanical, or electronic means. If  a disputed act, transaction, occurrence, or 
event is of a kind which in the regular course of business would have been 
made the subject of a record or entry in certain business entries, proof that 
these business entries contain no record or entry of that act, transaction, occur- 
rence, or event may be received as evidence that the act, transaction, occurrence, 
or event did not take place. 

(i) Copies of telegrams and radiogra?ns. See the second paragraph 
of 1436(1) as to copies of telegrams and radiograms. 

6. Authentication of writings. ( 1 )  GeneraZ. A writing that is not 
authenticated may not be introduced in ,evidence as being genuine, but authen- 
tication can be waived by a failure to object on the ground of lack of proof 

a1 ure to of authenticity to the reception in evidence of the writing. A mere f '1 
object on this ground to the reception in evidence of a writing, ho~~~ever ,  will 
add nothing to the evidentiary nature of the writing. For example, it will not 
render a writing competent if it mould not otherwise be admissible for the 
purpose of proving the truth of the matters stated therein, such as a writing 
which is hearsay and not within any of the exceptions to the hearsay rule. 
See 139a. A writing may be autl~enticated by any competent proof that i t  is 
g e n u i n e i s  in fact what i t  purports or is claimed to be. I t  may be authenti- 
cated by a certificate or other written statement only when the certificate or 
statement is admissible for this purpose as an exception to the hearsay rule. 
See 1436 (2). (Authentication of official records) and 143b ( 3 )  (Authentication 
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of banking entries). When so admissible and itself properly authenticated 
(see, for example, the second paragraph of 1436(2) (a)), the certificate or other 
written statement ]nay be introclucecl in eviclence to prove the truth of all 
authenticating facts stated or indicated therein, including the stated or indi- 
cated identity, position, and duties of the sivner thereof. 

?
A letter or similar written commnnica t io~ i r  a telegram or radiogram, 

purporting to be a reply from the addressee of a written or other type of 
message shown to have been coinmunicated to that acldressee or to have been 
placed in a reliable channel of coinmunication may be inferred to be genuine. 
A purported reply, however, is not to be consiclerecl as eviclence of the genuine- 
ness of the letter or other type of communication to which the reply was pur- 
portedly made. The contents of a telegram or radiogram in the terms in which 
i t  was filed for transmission may, if aclmissible, be eviclencecl by the original 
filed for transmission or, without accounting for that original, by ally copy 
of the message, whether or not made as a men~ornnclnnl or recorcl, ~vhich \\-as 
made in the regular course of business of a military or civilian transmitting 
or receiving agency, including such a copy delivered to the aclclressee of the 
telegram or radiogram. Any copy so macle may be inferred to be an accurate 
copy of the original message. Ilikemise, the contents of a telegram or raclio- 
gram in the terms in which it was received by the addressee may, if aclmissible, 
be evidenced by the copy received by the aclclressee or, without accounting for 
that copy, bx the original filed for trans~nissioil or by any copy of the lrincl 
referred to above. See the third paragraph of 144c for an application of the 
principle of inferred genuineness of replies in relatioil to checks returnecl wit11 
payment refused. 

When there is a question as to whether certain handwriting is that of a 
certain person, as when the question is whether a signature appearing on a 
check or on an admissible photographic copy thereof is in fact the s ipature  
of the person who purportedly signed the check, any provecl-by evidence rais- 
ing an inference of genuineness-or admitted specimen of the person's hand- 
writing is admissible in evidence for the purpose of comparison by witnesses 
or the court to prove that the handwriting in question is or is not the person's 
handwriting. Also, when there is a question as to whether certain hanclwriting 
is that of a certain person, the opinion of a handwriting expert (see 138e), or 
of anyone acquainted with the person's hand~vriting, to the effect that the hand- 
writing is or is not that of the person is admissible in evidence. Anyone who, 
under circumstances which enable him to form a belief as to the character of a 
person's handwriting, has seen another write by hand or has seen handwriting 
which can reasonably be believed to be that of a person may be considered to be 
acquainted with the handwriting of that person. Examples of hanclwriting 
which can reasonably be believed to be that of a certain person are handwriting 
purporting to be his apparently written in the ordinary course of business and 
handwriting purporting to be his in a letter apparently written by him in reply 
to a letter shown to have been mailed to him. A failure by a party to object to the 
reception in evidence of a writing on the grouild that the genuineness of a certain 
signature or certain other handwriting appearing thereon has not been shomil 
may be regarded as a waiver by hiin of that objection if he does not contest the 
general authenticity of the writing. 

I f  a part of a writing appears to have been altered after the execution of 
the writing, neither that part nor any part dependent for its authenticity upon 
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the altered part may be received in evidence as being genuine unless the altera- 
tion is satisfactorily explained or authentication has been waived. 

Upon cross-examination of a witness who has testified concerning his opin- 
ion as to whether certain handwriting was that of a certain person, unidentified 
specimens of the handwriting or purported handwriting of that person or of 
others may be used for the purpose of testing the credibility of the opinion of the 
witness, whether or not the unidentified specimens had previously been authenti- 
cated in the case or would otherwise be admissible if authenticated. After the 
specimens have been so used, they may be authenticated and introduced by either 
party if this has not already been done in some other connection. I n  the interest 
of fairness and orderly procedure, the law officer or special court-martial may 
impose reasonable conditions upon the use of this method of testing the credi- 
bility of the opinion of the handwriting witness, as by requiring that the witness 
be given adequate time and opportunity to study the unidentified handwriting 
specimens. 

( 2 )  Authentication of ofiial records. (a) Genera$ prowisions and defi-
nitim. Like any other writing, an official record (144b) or copy thereof must 
be properly authenticated if it is to be introduced in evidence as being genuine, 
although authentication can be waived by a failure to object on the ground of 
lack of proof of authenticity to the reception in evidence of the trriting. Official 
records kept in official custody are ordinarily evidenced by properly authen- 
ticated copies. Original official records may be authenticated in the same manner 
as copies, except that if an attesting certificate is used for this purpose it will 
indicate that the attested writing is an original. See also the fourth paragraph 
of 143b(2) (f) .  When used in connection with s copy of an official record, 
an '<attesting certificate') is a certificate or statement, signed by the custodian 
of the record or  his deputy or assistant, which in any form indicates that the 
writing to which the certificate or statement refers is a true copy of the record 
(or an accurate "translation" of a machine, electronic, or coded record) and 
that the signer of the certificate or statement is acting in a11 official capacity as 
the person having custody of the record or as his deputy o r  assistant. See, how- 
ever, the last paragraph of 1438(2) ( e )  as to the signer and form of a certificate 
or statement attesting a copy of a foreign official record. An "authenticating 
certificate" is a certificate or written statement which in any manner indicates 
that the signature on the attesting certificate is genuine. When an authenticat- 
ing certzcate or any certificate or written statement in the chain of authentica-
tion of an official record or copy thereof indicates the genuineness of the of- 
ficiai position of the purported signer of another certificate or statement in the 
chain, such an  indication may be inferred to be also an indication that the 
S igmtwe  on that other cer ificate or statement is genuine. 

A custodian of an o ial record is a person who has official custody 
thereof, that is, a person who ii %the official keeper of the record, asdistinguished 
from a person who has mere manual possession of the record for official or 
other purposes. I f  a certificate or  statement in the previously described form 
of an attesting certificate is itself properly authenticated, this official custody 
in the person indicated in the attestation as having custody of the record, and 
the status as his deputy or assistant of one who has signed the attestation in that 
capacity, may be inferred. Some ,attesting certificate m y  be anthenticated by 
taking judicial notice of the signature thereto. Others require authentication by 
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a proper and judicially noticeable seal, by an accompanying certificate or state- 
ment in tlie chain of authentication havina a proper and judicially noticeable 9
signature or seal, or by other proof of genuineness, accorclillg to h hat ever pro-
cedure is adequate to authenticate the official recorcl or copy thereof attested 
and, consequently, the attestation. See the follo~ving provisions of 1433(2) 
and see 147a (Judicial notice). An authenticating certificate, or ally certificate 
or written statement in 'the chain of authenticntion, may be sin~ilarly 
authenticated. 

( b )  Militmy records. A copy of an official recorcl of the Department 
of Defense or any department, agency, bureau, branch, force, command, or 
unit thereunder, of the Coast Guard or National Gnnrd or any of their sub- 
ordinate commands or units, or of a in&tary agency or unit of an ally of the 
United States may be authenticated by t& seal, inked stamp, or other identifi- 
cation mark of that department, agency, bureau, branch, force, command, or 
unit or by an attesting certificate. Tlzus, an attesting certificate reading, "A 
true (extract) copy of the original in the custody of the [Adjutant General, 
First Infantry Division] [Director of Administrative Services, First Air 
Division] [Commanding Officer (USS) (USCG ) 1:  
/s/ John Smith, [Major (Asst Adjutant General, First Infantry Division) 
(Director of Administrative Services, First Air Division)] [LCDR, (U.S. 
Navy) (U.S. Coast Guard), Personnel Officer, (USS) (USCG )

I," may be considered to be an authentication of a copy of an 
official record in the custody of the custodian mentioned in the attesting 
certificate. 

(G) United States  records. A copy of an official record of the United 
Stiates, of a Commonwealth or possession thereof or any political subdivision 
of that Commonwealth or possession, or of the District of Columbia may be 
authenticated by : 

Any indication under the seal of the United States, the seal of the 
Commonwealth or possession or political subdivision thereof in which the 
record is kept, or the seal of the District of Columbia as to records kept 
therein that the writing is a true copy (or an accurate "translation3' of a 
machine, electronic, or coded record) ; 

Any authentication provided for by any law of the United States, 
includillg rules of criminal procedure for the United States district courts 
made pursuant thereto, or by any law of the Commonwealth or possession 
or political subdivision thereof in which the record is kept or of the District 
of Columbia as to records kept under its authority ; 

An attesting certificate, without further authentication, as to records 
kept under the authority of any department, bureau, agency, office, or court 
of the Federal government of the United States ; 

An attesting certificate, under the seal of the department, bureau, 
agency, office, or court in which the record is kept or under the seal of office 
of an official or office having a seal of office and having supervision over 
the department, bureau, agency, or office in which the record is kept, or 
an attesting certificate, accompanied by an authenticating certificate under 
the seal of office of an official having a seal of office and having supervision 
over the department, bureau, agency, or office in which the record is kept, 
and signed by such an official or his deputy or assistant; 
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An attesting certificate, under the seal of a court, or the seal of a judge 
or clerk of a court, existing by authority of a law of the United States 
and located in the district, Commonwealth, or possession in which the 
record is kept or existing by authority of the Commonwealth or possession 
or political subdivision thereof in which the record is kept or of the District 
of Columbia as to records kept therein, or an attesting certificate, accom- 
panied by an authenticating certificate signed by a judge or clerk, including 
a deputy or assistant clerk, of such a court under the seal of the court or 
the seal of a judge or clerk thereof ;or 

An attesting certificate, accompanied by an authenticating certificate 
under the seal of office of an official having a seal of office and having duties 
by authority of the United States in the district, Commonwealth, or pos- 
session in which the record is kept, or having duties in, and by autl~ority of, 
the Common~vealth or possession or political subdivision thereof in which 
the record is kept, or having duties in, and #by authority of, the District of 
Columbia as to records kept therein, and signed by such an official or his 
deputy or assistant. 
The uncapitaltized word "district7' as used above means a judicial district 

of the United States. As used with reference topossessions of the  United States 
in this subparagraph (1433 (2) (c) ) and in 147a (Judicia,l notice), the word 
"possession" includes, in addition to  those possessions of the United Shates 
designated as such by law, any trust territory administered by the United States 
and any territory or  area administered by tho United S t a h  by treaty, executive 
agreement, or act of Congress, whether or not sovereignty therwver exists in 
the United States. 

A copy of an official record of a former Territory or possession of the 
United States or a political subdivision of such a former Territory or possession 
may be authenticated as though the record was originally an official record of 
the governmental unit having custody thereof at the time of authentication. 

(d) State records. A copy of an official record of a State of the United 
States or of a political subdivision of a State may be authenticated by : 

Any indication under the seal of the State or political subdivision 
thereof in which the record is kept that the writing is a true copy (or 
an accurate "translation" of a machine, electronic, or coded record) ; 

Any authentication provided for by the law of the State or political 
subdivision thereof in  which bh0 record is kept, orby any law of the United 
States, including rules of biminal procedure for the United States district 

1courts made pursuant hheretn; 
An attesting certificate, under the seal of a court, or the seal of a 

judge or clerk of a court, existing by authority of the State or political 
subdivision thereof in which the record is kept, or an attesting certificate, 
accompanied by an authenticating certificate signed by a judge or clerk, 
including a deputy or assistant clerk, of such a court under the seal of 
the court or the seal of a judge or clerk thereof ;or 

An attesting certificate, accompanied by an authenticating certificate 
under the seal of office of an official having a seal of office and having 
duties in, and by authority of, the State or politica,l subdivision thereof 
in which the record is kept, and signed by such an official or his deputy or 
assistant. 
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(e) Foreign records. A copy of an official record of a foreign cobntry 
or political subdivision thereof may be authenticated by: 

Any indication under the great seal (seal of state) of the foreign 
country in which the record is kept that the writing is a true copy (or an 
accurate "translation" of a machine, electronic, or coded record) ; 

Any authentication provided for by the lam of the foreign country 
or political subdivision thereof in which the record is kept, or by any law 
of the United States, including rules of criminal procedure for the United 
States district courts made pursuant thereto and treaties to which the 
United States is a party ; 

A n  attesting certificate, accampanied by an autheaticating certificate 
signed by a United States secretary of embassy or legation, consul general, 
consul, vice consul, consular agent, or foreign service officer or by a diplo- 
matic or consular official of the foreigil country assigllecl or accredited 
to or recognized by theunited States; or 

An attesting certificate, accomppniecl by a certificate or statement 
signed by a Unitecl States secretary df embassy or legation, consul general, 

/
consul, vice consul, consular agent, or foreign service officer, or by a dip- 
lomatic or consular official of the foreign co~ultry assigned or accredited to 
or recognized by the United States, which inclicates the genuineness of the 
signsuture of m y  foreign official whose certificate or written statement 
indicating genuineness of signature relates to the attestation or is in a 
chain of certificates or written statements indicating genuineness of signa- 
ture relating to the attestation. 

As to the last two methods of autl~enticating a copy of a foreign 
official record set forth above, if armed forces of the Unitecl States or an 
ally thereof are stationed in, passing through, or occupying the foreign country 
or place in ~vllich the record is kept, the certificate or statement furnishing the 
authentication of a copy of the record may Lye signed by an officer co~nrnanding 
or administering any unit or agency of those armed forces or by his deputy or 
assistant or any judge advocate, law specialist, or legal officer or advisor serving 
under him, instead of by a diplomatic or consular official. Such an autl~enti- 
cation is final if made by a commissioned o:'tlcer of the United States. I f  the 
person providing the authentication is not a commissioned officer of the arnled 
forces of the United States, final authenticatioil shall be furnished by a cer- 
tificate or statement signed by a commissioned officer of the United States 
indicating that the signature on the authenticating certificate is genuine. 

I f  a foreign certificate or statement in the chain of nuthentication of 
a copy of a foreign official recorcl is under the seal of a foreign official or agency, 
the seal, instead of the signature on the certificate or statement, may be iizclicatecl 
m being gennine by the next certificate or statement in the chain. 

A certificate or statenlent attesting a copy of a foreign official recorcl 
may be signed by the custodian of the recorcl or his deputy or nssistallt or by 
any person authorized in the place where the reoord is kept to attest a, copy of 
the record, and the attestation may be in any form authorized in that place. I f  
a certificate or statei~lent attesting a copy of a foreign official record is itself 
properly authenticated, i t  may be inferrecl that the attestation and the form 
thereof are authorized in the place where the record is kept. 

( f )  MisceZZaneous. Copies of foreign, or other, official recorcls ant1 
their attesting, a~~thenticating, and other accompanying certificates or state- 
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ments, when written in a language other than English, may be translated 
through the testimony of one having knowledge of the language concerned. 
Also, a written translation accompanying an attesting, authenticating, or other 
certificate or written statement in the chain of authentication is as admissible as 
the writing translated and may in the absence of an objection to its accuracy be 
inferred to be an accurate translation. 

I n  addition to the methods of authentication set forth in the forego- 
ing provisions of 1436 (2), an official record or a copy thereof may be authenti- 
cated by the testimony of any person, based on his personal knowledge, to the 
effect that the writing in question is an official record or was obtained by him, 
as a record, from the proper official custody or that the writing is a correct copy 
of such a record or of a record thus shown to be an official record by the testi- 
mony of another, as the case may be. Also, if an attesting certificate, or any cer- 
tificate or written statement in the chain of authentication, is directly authenti- 
cated by admissible testimony or in any other manner, it need not 
be accompanied by whatever additional certificates or statements might other- 
wise be required by the foregoing provisions of 1438 (2). Thus, if an attesting 
certificate, or any certificate or statement in the chain of authentication, is ap- 
parently signed by a proper person o r  is apparently under a proper seal and that 
signature or seal is shomn to be genuine by admissible testimony, the certificate 
or statement may be considered to be an authentication of the official record, or 
copy thereof, to which it pertains, provided that when the certificate or state- 
ment is not an attesting certificate the intervening mritten authentication meets 
applicable requirements. 

I f  an original official record is subscribed by a judicially noticeable 
signature or is under a judicially noticeable seal or symbol (see 147a), that 
original (or an admissible photographic or other facsimile thereof, for ex- 
ample, a facsimile itself admissible as an official record) may be authenticated 
by taking judicial notice of the signature, seal, or symbol. 

A certificate or statement that no record or entry of a specified tenor 
was found to exist in certain official records (143a(2) (g)) may be authenti- 
cated in the same manner as a certificate or statement attesting a copy of sl 

record taken from those o cia1 records. The inferences applicable to a properly 
authenticated attesting c ificate (see the last paragraphs of 1436 (2) (a) and 
( e ) ) are similarly applica 6le to a properly authenticated certificate or statement 
of the nonexistence of an official record or entry. A certificate or statement of 
the head of an executive or military department or independent governmental 
agency, or his deputy or assistant, setting forth a summary of an official record 
the hxt or informational source of which should not be disclosed (143a(2) (d) ) 
may be authenticated in the same manner as a certificate or statement attesting 
a copy of that record. A written summary of a foreign official record 
(143aI2) (d)) may be authenticated in the same manner as a copy of the record, 
although an attesting certificate or other identification in this case mill refer 
to a summary instead of a copy. A document that, on its face, appears to be an 
official publication of an official record is admissible as being in fact an official 
publication of the record unless it is shomn to lack that character. 

(3) Authentication of banking entm'es. A business entry, or copy thereof, 
of a business regularly but not necessarily exclusively engaged in public bank- 
ing activities may, if the entry relates to these activities, be authenticated by a 
certificate or statement, signed under oath before a notary public by the person 
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in charge of the busiaess entry or his assistant, which in any form indicates that 
the writing to which the certificate or statement refers is tlie entry itself or a 
true copy thereof (or an accurate "translation" of a machine, electronic, or 
coded entry), as the case may be, that the entry mas made as a. memorandum 
or record in the regular course of the business and relates to its public bank- 
ing activities, and that the signer is the person in charge of the entry or his 
assistant, accompanied by s statement signed by the notary, under the seal of 
his office, which indicates Lhat the certificate or statement mas signed under 
oath before him. A certificate or statement that after diligent search no recoxd 
or entry of a specified tenor was found to exist in certain entries of this kind 
(see 143a(2)( h ) )also may be authenticated by an accompanying statement 
signed by a notary public, under the seal of his office, which indicates that the 
certificate or statement was signed under oat?h before him. When a certificate 
or statement of either of these two types is notarized as provided above, i t  may 
be inferred that a person who has signed it as the person in charge of the busi- 
ness entry or entries referred to therein, or as his assistant., in fact occupies that 
shtus. 

A business entry, or copy thereof, of the kind mentioned above may also 
be authenticated in the same manner as any business entry. See 144c. 

c. Certain procedural matters ;elating to documentary evidence. Sea 
53g, 544 and 5 7 ~ .Before a ruling is Jade upon an objection to the reception in 
evidence of a writing, the objecting party, on request, will be allowed to support 
the objection by argument, the presentation of evidence, and proper cross- 
examination of witnesses who have testified concerning the writing. 

A writing does not become admissible against a party merely because he 
requested its production or inspected it. 

d. Definition of  "writing." The word "writing" as used in this chapter 
(XXVII), means every method of recording data upon any medium. For 
example, it includes handwriting, typewriting or other machine writing, print- 
ing, and all documentary, pictorial, photographic, chemical, mechanical, or elec- 
tronic recordings or representations of facts, events, acts, transactions, commu- 
nications, places, ideas, or other occurrences or things, whether expressed by 
words, letters, numbers, pictures, signs, symbols, marks, or chemical, mechani- 
cal, or electronic media, including all types of machine, electronic, or coded 
records, memoranda, or entries. 

144. OFFICIAL WRITINGS; OFFICIAL RECORDS; BUSINESS 
ENTRIES; LIMITATIONS AS TO THE ADMISSIBILITY OF OFFI-
CIAL RECORDS AND BUSINESS ENTRIES; MAPS, PHOTO-
GRAPHS, SKETCHES, CHARTS, AND FINGERPRINTS ;BUSINESS, 
PROFESSIONAL, OR PUBLIC LISTS AND DIRECTORIES. a. Official 
writings. The fact that a writing is an official writing does not in itself make 
the writing admissible in evidence for the purpose of proving the truth of the 
matters stated therein. An official writing may be admitted in evidence for this 
purpose only when it comes within an exception to the hearsay rule. 

b. Official records. A writing made as a record of a fact or event, whether 
the writing is in a regular series of records or consists of a report, finding, or 
certificate, is admissible as evidence of the fact or event if it was made by any 
person within the scope of his official duties and those duties included a duty to 
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know, or to ascertain through appropriate and trustworthy channels of informa- 
tion, the truth of the fact or event, and to record such fact or event. It may be 
inferred that : 

A person who had these duties performed them properly ; and 
A foreign or domestic record of a fact or event purporting or indicated 

to have been officially made or kept meets d l  the above requirements for 
admissibility, if the record is properly authenticated or authentication is 
waived, in accordance with 1436 (2). An official duty is any duty included 
in a military or civilian governmental function. 
Examples of military records containing entries which may be admissible 

under this exception to  the hearsay rule are enlistment papers, physical exam- 
ination papers, outline-figure and fingerprint cards, morning reports, service 
records, officer and enlisted qualification records, records of court-martial con- 
victions, logs, unit personnel diaries, individual equipment records, guard 
reports, daily strength records of prisoners, and rosters of prisoners. 

If  admissible under this exception, an official record is not subject to objec- 
tion on the ground that it was copied or compiled from notes, memoranda, or 
other writings or from other official records, nor is i t  otherwise subject to objec- 
tion on the ground that it is secondary evidence. See 143a(2) as to those copies 
and summaries of official records which are not themselves admissible as official 
records but are admissible under an exception to the best evidence rule. 

I f  a machine, electronic, or coded official record is of a kind which, without 
skilled interpretation, may be unintelligible or subject to  misunderstanding, its 
contents may be proved and its meaning explained by the testimony of a witness 
sufficiently familiar with the system used in producing the record to be able to 
interpret the record accurately, or the contents of the record may be proved by 
a machine "translation" authenticated by the testimony of a witness familiar 
with the system used in producinq the 'ctranslation." Also, written '%ransla- 
tions" of machine, electronic, or cod "\d official records, whether made by machine 
or by a person and however properly. authenticated, are a&dmissible if they are 
otherwise within an exception to the best evidence rule (see 143u(2) ( c )) or if 
they were themselves made as official records. 

c. Business entries. Any writing or record, whether in Che form of any 
entry in a book or otherwise, made as a memorandum or record of any act, 
transaction, occurrence, or event is admissible as evidence of the act, transaction, 
occurrence, or event, if made in the regular course of any business and if it was 
the regular course of that business to make the memorandum or record at the 
time of the act, transaction, occurrence, or event or within a reasonable time 
thereafter. All other circumstances of the making of the writing or record, 
including lack of personal knowledge by the entrant or maker, inay be shown to 
affect its weight, but these circumstances will not affect its admissibility. The 
term business,^' as used with respect to  business entries, includes a business, 
profession, occupation, or calling of any kind. 

I f  in the regular course of business or activity any business, institution, 
department or agency of government, or member of a profession or calling has 
kepk or  recorded any memorandum, writing, entry, print, representation, or 
combination thereof of any act, transaction, occurrence, or event, and in the 
regular course of business has caused any or all of the same to be recorded, copied, 
or reproduced by any photographic, photostatic, microfilm, microcard, minia- 
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ture photographic, or other process mhich accurately reproduces or forms a dur- 
able medium for so reproducing the original, the original may be destroyed in 
the regular course of business unless its preservation is required by law or regu- 
lation. Such a reproduction, when satisfactorily identified, is as admissible in 
evidence as the original itself whether the original is in existence or not and an 
enlargement or facsimile of the reproduction is likewise admissible in evidence 
if the original reproduction is in existence and available for inspection under 
the direction of the court. Also, whether or not the reproduction is available, a 
properly authenticated copy of the reproduction is admissible in evidence sub- 
ject to the same conditions of admissibility that would apply to a properly 
authenticated copy of the original itself. See 143a(2)(c) and ( e ) .These rules 
relating to the destruction of originals and to the admissibility of reproductions 
and facsimiles, enlargements, and authenticated copies of reproductions, will 
not preclude admission of the originals or exclude from evidence any writing or 
copy thereof which is otherwise admissible under the rules of evidence. 

A writing purporting to be a memorandum or record of an act, trans- 
action, occurrence, or event may be authenticated as a business entry by proof 
that it came through a reliable source from a business whose regular course 
i t  was to  make a memorandum or record of the act, transaction, occurrence, 
or event, for it may be inferred from this proof that the writing was in fact 
made as a memorandum or record in the regular course of that business. Also, 
it is not necessary that a business entry be authenticated by the person who 
made it or that an authenticating witness have personal knowledge that the 
entry was correct. Thus, if the holder of a check, draft, or other order for the 
payment of money upon a bank or other depoh'tory, or a person or organization 
acting on behalf of the holder, presents the inst \,ument through regular banking 
channels for payment, collection, or deposit and the instrument is returned to 
the holder or his agent purportedly through regular banking channels with 
a notation in the form of a stamp, ticket, or other writing either on the instru- 
ment itself or accompanying it, purportedly made by the drawee or presenting 
bank or other depository or clearinghouse, indicating that payment of the 
instrument has been refused by the drawee because of insufficient funds of the 
maker or drawer in the drawee's possession or control or for other reasons, proof 
of the above facts will support an inference of the authenticity of the notation 
as having been made as a memorandum or record in the regular course of a 
banking business. The notation if thus authenticated, is admissible under the 
business entry exception to  the hearsay rule as evidence that payment of the 
instrument was refused by the drawee for the reasons indicated in the notation, 
and this is so whether or not a similar notation also made as a memorandum or 
record was kept in the drawee or presenting bank or other depository or clear- 
inghouse. See also 1433(3)  regarding the authentication of banking entries. 

I f  admissible under the business entry exception to the hearsay rule, a 
business entry is not subject to objection on the ground that i t  was copied or 
compiled from notes, memoranda, or other writings or from other business 
entries, nor is i t  otherwise subject to objection on the ground that i t  is secondary 
evidence. However, unless they are themselves writings made as business 
entries or are admissible under an exception to the best evidence rule, copies 
and written compilations of business entries are subject to objection on the 
ground that they are secondary evidence. The reproductions of business entries 
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mentioned as being admissible in the second paragraph of this subparagraph 
(1446)are examples of copies which themselves are made as business entries. 
On the other hand, the admissibility of enlargements, facsimilies, or authen- 
ticated copies of reproductions provided for in that paragraph constitutes an 
exception to the best evidence rule. See 143a as to the best evidence rule and its 
exceptions in general, and see 145a as to the use of copies of business entries 
in depositions. 

Ifa machine, electronic, or coded business entry is of a kind which, without 
skilled interpretation, may be unintelligible or subject to misunderstanding, its 
contents may be proved and its meaning explained by the testimony of a wit- 
ness sufficiently familiar with the system used in producing the entry to be 
able to interpret the entry accurately, or the contents of the entry may be proved 
by a machine "translation" authenticated by the testimony of a witness familiar 
with the system used in producing the "trmslation." Also, written "translations" 
of machine, electronic, or coded business entries, whether made by machine or by 
a person and however properly authenticated, are admissible if they are other- 
wise within an exception to the best evidence rule (see 143a(2)( e ) ) or if they 
were themselves made as business entries. 

A memorandum or record which satisfies the requirements of the business 
entry exception to the hearsay rule is admissible under that exception regard- 
less of whether i t  was made in a private or governmental capacity. 

d.  Limitations as to the admissibility o f  officialrecords and business 
entries. Official record? are admissible in evidence only insofar as they relate to 
a "fact or event:' and the admissibility of business entries is limited to a 
memorandum or record of '<any act, transaction, occurrence, or event." The 
word "event" may be considered to include the words "act," "transaction," 
and occurrence^' and to be included within the meaning of the word "fact." 
Records or entries of L'opinion" are not admissible under either the official 
record or the business entry exception to  the hearsay rule. However, it is often 
di8icult as a practical matter to  draw the line between what is opinion and what 
is fact, and some assertions based on trained observation which, strictly speak- 
ing, might be considered statements of opinion so closely approximate state- 
ments of fact as to permit the law to place them in the latter category rather 
than in the form'er, at least to the extent of allowing a record of them to be 
admitted in evidence without incurring an appreciable risk of doing an in- 
justice because of lack of opportunity to  cross-examine. For example, if other- 
wise admissible as official records or business entries, entries in a physician's 
report setting forth his diagnosis of an illness of a kind which can readily 
be diagnosed by the medical profession, and in an autopsy report setting forth 
the opinion of the pathologist as to the physical cause of death, as when he 
concludes that death was caused by a certain disease, by a certain poison, or by a 
gunshot wound, a r e  admissible in evidence to prove the illness and the ~hysical  
cause of death, respectively. On the other hand, entries in a report of a board 
of medical officers (psychiatrists) as to the mental condition of a certain person 
are not adrnissiblle to  prove that mental condition, for a diagnosis of a person's 
mental condition involves opinion to such a degree as to  require that those 
making the diagnosis be subject to cross-examination. See 122~.  

Under the 08fficial record exception to  the 11earsa.y rule, the maker of the 
record must not 'only have acted within the scope of his official duties in 
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recording the fact or event but must, in addition, have had an official duty to 
know or ascertain the truth of the matter set forth in the record. A somewhat 
correlative principle applies under the business entry exception to the hearsay 
rule. It is not suflicient that an entry was made in a regular course of conduct 
which had some relationship to business if i t  was not made in the regular course 
of a business. "Regular course" of business must find meaning in the inherent 
nature of the business in question and in the methods systematically employed 
for the conduct of the business as a business. Because of these limitations and 
the opinion limitation, a pathologist's entry in an autopsy report as to whether 
the death mas caused by homicide, accident, or suicide, as distinguished from 
his entry as to the physical eause of death, is not admissible under either the 
official record or the business entry exception to the hearsay rule. The above- 
mentioned limitations apply in such a case because any official duty the path- 
ologist might have to make an entry as to his finding in this respect would not 
fix upon him the additional oscial duty of ascertaining the truth of circum- 
stances surrounding the occurrence of death reported to him by others but not 
observed by him during the course of his examination, and it is obvious that 
it is not the regular course of the business of a pathologist to make such an 
entry based on that kind of data; and if the entry was based not on reported 
matters but on an examination of the body by the pathologist, the opinion 
thus expressed by him would be of a kind which should be open to the test of 
cross-examination. 

Neither the official record nor the business entry exception to  the hearsay 
rule renders admissible in evidence writings or records made principally with 
a view to prosecution, or other disciplinary or legal action, as a record of, or 
during the course of an investigation into, alleged unlawful or improper con- 
duct. Thus, a report of a military policeman concerning his investigation of an 
offense and the statements of witnesses accompanying the report are not 
admissible under either of these exceptions as evidence of the truth of the facts 
stated therein, although an accompanying statement of the accused may be 
admissible if it constitutes a voluntary confession or admission of the accused 
contained in that statement (see 140a) and an ac ompanying statement of a 
person who later testifies may be used to  show '%, ny inconsistent statement 
appearing therein (see 1536(2) (c) ) .With the exceptions indicated below con- 
cerning the use of records and reports of preliminary judicial hearings, the 
same considerations apply to a record or  report of an investigation conducted 
under Article 32. On the other hand, since i t  is not the function of a pathologist 
performing an autopsy to determine that the death was caused by any particular 
person or even that thedeath was the result of any unlawful conduct, his entries 
in the autopsy report as to the identification of the person upon whose body 
the autopsy was performed, as to the physical facts found to exist with respect 
to the corpse, and as to the physical cause of death do not come within this 
limitation, and these entries may be admissible under either the official record 
or the Business entry exception to the hearsay rule. Official record entries in 
morning reports, unit military strength balance reports, logs, unit personnel 
diaries, and service records as to absence without leave or the circumstances of 
return to military control, and in the above records and in guard reports, daily 
strength records of prisoners, and rosters of prisoners as to escape from con- 
finement, are not inadmissible because of this limitation, for these entries are 
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made principally for the purpose of reflecting day to day events as they affect 
strength in pei-sonnel and ~ t h e r  administrative matters not within the limita- 
tion. The limitation does not prohibit the use of depositions to prove the 
deposition testimony of the deponent under Article 49, the use of records and 
reports of trials or preliminary judicial hearings, such as an investigation con- 
ducted under Article 32, to prove former testimony under the former testimony 
exception to the hearsay rule, or the use of records of courts of inquiry as con- 
templated by Article 50. See 145. Also, the limitation does not prohibit the use 
of depositions, records and reports of trials or preliminary judicial hearings, 
and records and reports of courts of inquiry to prove statements recorded or 
reported therein which, if proved by testimony given at the trilal, would be 
admissible under the rules of evidence in general (see the last paragraphs of 145 
a, b ,  and c) ,  nor does the limitation prohibit the use of records of conviction or 
imposition of nonjudicial punishment as proof of the conviction or imposition 
of nonjudicial punishment when this proof is otherwise admissible. 

e. Maps, photographs, sketches, charts, and fingerprints. Maps, photo- 
graphs, x-rays, sketches, and similar projections of localities, objects, persons, 
and other matters are admissible when verified by any person, whether or not 
he made or took them, who is sufficiently familiar with the locality, object, per- 
son, or other thin ' tihereby represented or piotured to  be able from his own 
personal knowledgt or observation to state that they faithfully represent the 
actual appearance of the subject matter in questjon. Such writings are also 
admissible when they come within either the official record or business entry 
exception to the hearsay rule. See 1446 and 1446. See 143a, however, as to the 
admissibility of a photograph or other projection of a writing for the purpose 
of proving the contents of the writing. 

I n  cases involving complicated mathematical computations or compila-
tions, charts showing these computations or compilations and the mathematical 
results thereof, authenticated by a witness qualified to understand and interpret 
t.he computations or compilations and prepared fromrndata contained in writings 
and testimony properly received in evidence, are admissible a t  the discretion 
of the law officer or special court-martial. The charts should not contain con- 
clusionary captions or statements other than those indicating the mathematical 
r.esults of the computations or compilations, nor should the charts be in the 
possession of, or observable by, the members of the court during their delibera- 
tions in closed session. Charts may also be used in connection with the sum- 
marizations of numerous or bulky writings mentioned in 143a(2)(6).  

When a witness points or otherwise refers to certain parts of a map, photo- 
graph, sketch, or chart, the law officer, or  the president of a special court- , 

martial, should require counsel examining the witness to have the witness mark 
the exhibit in some fashion and identify the mark in his testimony so that 
reviewing authorities may obtain a clear comprehension of the testimony of 
the witness. I f  a large map, photograph, sketch, or chart is being used so that 
it can be observed by all parties to the trial, the law officer, or the president of 
a special court-martial, should require that it, or a copy m p l d  with dl 
marks placed upon the original, be attached to the record of trial as an exhibit. 
A blackboard should not be used unless it can be photographed or reproduced 
in some manner. 
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Fingerprints are admissible when they come within either the official 
record or the business entry exception to the hearsay rule or are in any manner 
properly verified, but evidence concerning the comparison of fingerprints must 
come from persons skilled in comparing fingerprints. 

f .  Business, professional, or public lists and directories. A list, register, 
directory, catalogue, or other published compilation intended for use in a line 
of business or  a professioa is admissible as an exception to the hearsay rule to 
prove the truth of any matter appearing therein, or the nonexistence of any 
matter not appearing therein but which could reasonably be expected to have 
h e n  included had it existed, if it appears that the compilation is generally 
used and relied upon in the line of business or profession as being accurate. 
Also, a list, register, or directory intended for use by the public a t  large, such 
as a telephone clirectory , is likewise admissible if it is common kno~vledge that 
the compilation is generally regarded by the public as being accurate. If, how-
ever, i t  is shown that a compila.tion intended for business, professional, or public 
use is not in fact generally accurate, i t  is not admissible under these rules. 

145. DEPOSITIONS ; FORMER TESTIMONY; RECORDS OF 
COURTS OF INQUIRY. a. Depositions. See Article 49. For procedure in 
taking depositions, see 11'1.To satisfy the conditions of admissibility set forth 
in Article 49(d) (2), it must appear that the witness, for one of the specific 
causes enumerated or for other reasonable cause, in fact is unable or refuses to 
appear and testify in person. For example, if nonamenability to process is the 
only ground advanced for the admissibility of a deposition, i t  must appear, 
either through a refusal of the witness to comply with a request for his attend- 
ance or otherwise, that the witness is in fact unavailable. The condition set 
forth in Article 49(d) (3)  cannot be considered as satisfied unless it appears 
that there has been an exercise of due diligence in attempting to locate the 
witness. Although not specifically so indicated in Article 49, a deposition is 
inadmissible against an accused if he was not afforded an opportunity to be 
present with his counsel a t  the taking thereof (see 1176 (2) ) ,but such a defect 
may be waived. 

A case referred to a special court-martial for trial under 15a(l)  is a case 
"not capital" within the meaning of Article 49. Under Article 49(f), a case in 
which the death penalty is authorized by the code b t is not mandatory for an 
offense of the kind charged is not capital when th 1convening authority has 

I
directed that the case be treated as not capital. Upon a rehearing or new or otlzer 
trial thereof, a case in which the death penalty is imposable under the code for 
an offense of the kind charged is not capital within the meaning of Ai-ticle 49 
if the legal sentence upon a previous hearing or trial of the case, as ultimately 
reduced by the convening or other proper authority when any such action has 
been taken, was other than cleath. Although an offense is punishable by death 
under the article denouncing it, the offense is not legally so punishable, and 
therefore is not capital, if the applicable limit of punishment prescribed by the 
President under Article 56 is less than death. I n  a trial upon two or more 
specifications, the proceedings as to each constitute a separate "case." 

Testimony taken by deposition may be introcluced by the defense in capital 
cases if otherwise admissible. If  the defense calls for testimony to be taken by 
deposition in a capital case, the deponent may be cross-examined by written 
interrogatories, or otherwise, in the same manner as a deponent in a case not 
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capital. With the express consent of the clefense made or presented in court, 
but not otherwise, competent deposition testimony not for the defense may be 
introduced in a capital case. When otherwise admissible, deposition testimony 
not for the defense may be admitted without the consent of the clefense in a 
case not capital tried with a capital case if the testimony is not relevant to the 
capital case or, when it is relevant to the capital case, if the cases do not involve 
the same criminal transslction and the law officer instructs the court in open 
session that the testimony is not to be considered as to the capital case. 

I f  only part of a deposition is offered in evidence by a party, he sl~ould, a t  
the request of the opposite party, be required to offer all of i t  that is relevant 
to the part offered. This sl~onld be done even thongh the prosecution may seek 
to use it to compel presentation of a deposition relevant to a capital case. I f  the 
party a t  whose instance a deposition has been taken does not offer i t  or offers 
only a part of it, any other party may offer the deposition or the parts not 
offered, except-that (1) the prosecution may not thus offer, in a capital case, a 
deposition or part thereof without the express consent of the defense made or 
presented in court, and (2) in no case may a deposition or part thereof be used 
against a party, whether or not he initiated the taking of the deposition, who 
raises a valid objection to its use against him. For example, when the objecting 
party has introduced no part of the document as a deposition, no part may then 
be admitted over objection if it fails to meet any of the r q u i r e m e ~ ~ t s  of Article 
49 (d )  ( I ) ,  (2), or (3) or if that party did not have notice of its taking. 

A deposition will ordinarily be read to the court by the side on whose behalf 
it is being offered. A t  the reading, objections may be made to the introduction 
of the evidence which i t  contains in the same way that they would be made if 
the evidence was offered in the usual manner. If  the ground of an objection to 
the use of a deposition or a part thereof is one which might hasre been obviated 
or removed, either in connection with the deposition itself or by retaking the 
deposition, if presented a t  the time interrogatories were submitted to the ob- 
jecting party or to the law officer or special court-martial or a t  the time the 
deposition was taken, a failure to have made the objection at that time is a 
~ a i v e rof the objection. It may be shown that an objection actually was made 
even if the objection is not noted in the body of the deposition, but in the absence 
of such a showing it may be assumed that no objections were made other than 
those noted. I f  the law officer or special court-martial hbs ruled on an objection 
at the time interrogatories were submitted for acceptance, the objection shall 
again be considered a t  the time the deposition is read, if a request to do so is 
then made, without regard to the previous ruling. 

The same rules as to the competency of witnesses and the admissibility of 
evidence apply to the introduction of evidence taken by depositio~~ that apply 
€0 the introduction of other evidence before the court, except that a wider 
!altitude than usual shoulcl be allowed as to leading questions put to a deponent 
upon written interrogatories. Also, when a business entry is properly authenti- 
cated by the testimony of a witness taken 011 deposition, a copy of the business 
entry, identified as such by the witness, may be substituted for the original. 
The copy, marked by the person taking the deposition in such a manner as 
to indicate that it is the copy identified by the witness, will accompany and be 
part of the deposition and shall be admissible in evidence equally with the 
original. 
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A failure to object to the introduction of a deposition on the ground that 
it was not taken on reasonable notice or before a proper officer, on the ground 
that it does not appear that the deponent is unavailable as a witness, or on the 
ground that the accused mas not afforded in connection with the taking of the 
deposition an opportunity to be adequately represented by counsel and to con- 
front and cross-examine the deponent may be regarded ais a waiver of that 
objection. 

When it is stated that a deposition or a part thereof is "admissible" or may 
be "introduced" in evidence, this means merely that, in the terms of Article 
49 (d),the document or an appropriate part ,t!hereof %ay be read in evidence." 
The document itself is not shown to the members of the court except, in the 
case of a special court-martial, when inspection of the document is necessary for 
the purpose of determining the admissibility of its contents, However, after 
having been read to  the court, the document will be marked as an appellate 
exhibit with a view to incorporation in the record. 

The limitations upon the use of deposition testimony mentioned above and 
in Article 49 do not apply with respect to statements of deponents which are 
admissible under some rule of evidence other than that authorizing the intro- 
duction of depositions. Any such statement, for example, a voluntary confes- 
sion or admission of the accused made while a deponent or an inconsistent 
statement of a witness similarly made, may be proved by the deposition in which 
it appears, if that document is properly receivable as an official record of the 
statement or otherwise as a writing, or by other competent evidence. See, how-
ever, 141 for rules applying to proof of statements made through an interpreter. 

b. Former testimong. In  any trial by court-martial, including a rehearing 
or new trial, the testimony of a witness given in a civil or military court at  a 
former trial of the accused in which the issues were substantially the same, 
except a former trial shown by the objecting party to be void because of lack of 
jurisdiction as to the proceedings, may, when properly proved and otherwise 
admissible, be received in evidence to the same effect that it could be received 
if the witness were again to give the testimony in person at the present trial, 
provided that the witness lawfully refuses at  the trial to testify concerning the 
matter in question or i t  appears : 

That the witness is dead, insane, or too ill or infirm to attend the trial ; 
That the witness is nonamenable to process and not otherwise available 

to testify at  the trial ; 
That despite the exercise of due diligence in trying to locate him the 

witness cannot be found; or 
That due to military necessity or other reasonable cause the witness 

is unable to attend the trial. 
The prosecution, however, may not introduce the forme?'testimony of a witness 
unless, in addition to We above requirements having been met, the accused 
was afforded at the former trial an opportunity to be adequately represented 
by counsel and to confront and moss-examine the witness and unless, in a capital 
case, it appears that the witness is dead or insane or is nonamanable to process 
and not otherwise available to testify at the trial. Cases consildered "not capital" 
in 145a are also considered "not capital" with respect to the admissibility of 
former testimony. If lawful refusal of a witness to testify is the ground upon 
which his former testimony is to be introduced, his former testimony will be ad- 
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missible only insofar as it relates to the mathers concerning which he has refused 
to testify. Former testimony given at a preliminary judicial hearing, such as 
an investigation conducted under Article 32, of an allegation against trhe ac- 
cused is admissible under the same conditions as tmtimony given at a former 
trial of the accused. 

A failure to object to the introduction of testimony given a t  B former trial 
or preliminary judicial hearing of the accused on the ground that the issues in 
the former trial or hearing were not substantially t~he same, on the ground that 
the accused was not afforded at the former trial or hearing an opportunity to be 
adequately represented by counsel and to confront and orcss-examine the witness 
or on the ground that it does not appear thak the witness is now unavailable 
may be regarded as a waiver of that abjection. 

The testimony of a witness who has testified at a former trial or preliminary 
judicial hearing may be proved by a record of the testimony in an official or 
other admissible record of the former trial or hearing, by an admissible copy 
of such a record of the testimony, by an offioial or other admiss~ble stenographic, 
mechanical, or electronic report of the testimony, or-~hether or not any record 
or report of the testimony is available-by a person who heard the witness give 
the testimony and who remembers all of it, or the substance of all of it, that is 
relevant to the topic in question. Although a record or r e p r t  of former testi- 
mony is not inadmissible to prove that testimony merely because of being 
nonverbatim, a record or report of former testimony of a wikness which is not 

that testimony or its susbtance, whether or not an otherwise 
or report, is, bwause of its incompleteness, inadmissible to 

unless the omissions are shown to be inconsequential or 
irrelevant to the purposes for which the testimony is offered. See 141 as to 
proving former testimony given through an interpreter. I f  only part of the 
former testimony of a witness is offered in evidence by a party, he should, at the 
request of the opposite party, be required to oEer all of the former testimony of 
the witness that is relevant to the part offered. 

If the former testimony of a witness is to be proved by the record of the 
former trial or hearing or oeher writing in which it appears, the testimony 
should merely be read in evidence from the writing. The writing itself is not 
shown to the members of the court except, in the case of a s p i a l  count-martial 
when inspection of &he writing is necessary for tho purpose orF determining the 
admissibility of its contents. See also 81c.However, bhe writing or the pertined 
parts thereof will be properly included in the record as an appellate exhibik. 

I f  otherwise ~dmissible under 145a and Article 49, a deposition taken 
for use or used at a former trial by court-marLia3 is admissible in a subsequent 
trial of the same person on the same issues. 

The limitations upon the use of former testimony mentioned above do not 
apply with respect to statements made at a former trial or preliminary judicial 
hearing, or ak any trial or hearing, which are admissible under some rule of evi- 
dence other than t l~a t  authorizing the introduction of former testimony. Any 
such statement, far example, a voluntary confession or admission of the accused 
or an inconsistent statement of a witness, may be proved by any competent evi- 
dence, for instance, by the testimony of a person who heard the statement being 
made or by a record or report of bhe statement in an official or o8her admissible 
record or report of a trial or preliminary judicial hearing at which it was made. 
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However, a statement made by an accused at a trial in connection with an inquiry 
into the providence of his plea of guilty or in connection with the sentencing 
proceedings is not, in a subsequent trial of that accused for the same or any 
other offense, admissible t o  prove his guilt or to impeaoh his credibility in regard 
to his testimony on the issue of guil~t or innocence. See 141 for rules applying 
to proof of statements made through an inberpreter. As to  the use of former 
testimony in connection with the sentencing proceedings in a rehearing on the 
sentence only or in a combined rehearing, see 816 (2) and (3) .  

c. Records of  courts o f  inquiry. See Article 50. The effect of the words %ot 
capital and not extending to the dismissal of a commissioned officer'' as used in 
Article 50 is that if the prosecution uses the record of a court of inquiry to  prove 
part of i5he allegations in a specification, neither death nor dismissal may be ad-
judged ais a result of a conviction under that specification, but other lawful 
punishmenk may be adjudged. The introduction of the record of a court of in- 
quiry by the defense will not affect the punishment which may be adjudged. It 
may be considered that a person's Lcoral testimony cannot 'be obtained" in the 
sense of Article 50 if the person lawfully refuses a t  the trial to testify con- 
cerning the matter in question or if it appears (1) that the person is dead, insane, 
or too ill or infirm to  attend the trial, (2) $hat he is nonamensble to process 
and is not otherwise available to testify a t  bhe trial, (3)  that despite the exercise 
of due diligence in trying to  h a t e  him he canncrt be found, or (4) that due to 
military necessity or other reasonable cause he is unable t o  attend the trial. A 
failure to object to the introduction of testimony contained in a record of a court 
of inquiry on the ground that it does not appear that the oral testimony of the 
witness cannot be dbtained may be regarded as a waiver of trhat o'bjection. I f  
only part of the testimony of a witness contained in a record of a court of 
inquiry is offered in evidence by a party, he should be required, a t  the request of 
the opposite party, to  offer all of the testimony of the witness contained in the 
record that is relevant to the part offered. 

Admissible testimony contained in a record of a court of inquiry is, in 
the terms of Article 50, "read in evidence." The record itsel4 is not shown to 
the members of the court except, in the case of a special cou'rt-martial when 
inspection of the record is necessary for the purpose of determining the admis- 
sibility of its contents. However, after testimony contained in a record of a 
court of inquiry has been read to the court, a duly authenticated copy of the 
record or of pertinent parts of the record will be properly marked as an 
appellate exhibit and included in the record of trial. 

The limitations mentioned above and in Article 50 upon the use of testi- 
mony contained in a record of a court of inquiry do not apply with respect to 
statements made before a court of inquiry which are admissible under some 
rule of evidence other than that set forth in Article 50. Any such statement, 
for example, a voluntary confession or admission of the accused or an incon- 
sistent statement of a witness, may be proved by a record or report of the 
statement in an official or other admissible record or report of the court of 
inquiry proceedings a t  which it was made or by other competent evidence. See 
141 for rules applying to proof of statements made through an interpreter. 

146. MEMORANDA; AFFIDAVITS. a. Memoranda. Memoranda may 
be used to  enable a witness to supply facts once known by him but now for- 
gotten or only uncertainly or incompletely remembered or to enable a witness 
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to refresh his memory. Memoranda are therefore of two sorts. Pi?-st,if the 
\vitness, after having used the memoranclum in an attempt to refresh his mem- 
ory, does not actually remember the facts or events or has only an uncertain 
or incomplete recollection of them and, accordingly, relies on the recital of 
the facts or events set forth in the memorandum, as when a witness uses an 
old diary in this manner, then the witness must be able to state that the memo- 
ranclum represents his past knowledge possessed at a time when his recollection 
was reasonably fresh as to the facts or events recorded. It is not necessary that 
he should himself have made the memorandum if he can state from his present 
memory that at  a time when his recollection was reasonably fresh as to the 
facts or events recorded he read the memorandum and found i t  to be correct, 
or must have done so. If the certainty of the witness that a particular memo- 
randum represents his past recollection rests upon his normal habit or course 
of bosiness in making or perusing memoranda similar to the memorandum 
in question, this may be considered a sufficient foundation for the use of the 
inemoranclum. Second, if the witness can actually remember the facts or events 
anel uses the memorandum merely to refresh his present memory or a part of 
it, then the witness need not have had any previous connection with the 
memorandum. 

Eire11 if not in itself otherwise admissible to prove the truth of the matters 
stated therein, a memorandum of the first sort may be received in evidence as 
a record of thy past recollection of the witness, and i t  may be considered to be 
evidence of t P6 facts or events shown by that past recollection. I f  it meets the 
requiremei~ts of a memorandum of the first sort, a newspaper account of an 
incident may be used to establish the past recollection of a witness. 

I f  the memorandum is of the second sort, the party using the memorandum 
to refresh the memory of the witness may not introduce i t  in evidence unless 
it is otherwise admissible. However, the opposite party may introduce it for 
the purpose of showing that it could not have refreshed the memory of the 
witness. 

A memorandum of either the first or second sort used during the examina- 
tion of a witness must, upon denland, be shown to the opponent for purposes 
of inspection and examination of the witness thereon. 

See also the last paragraph of 149c(I)( 6 ) .  
b. Afidaoits. The general rule is that affidavits are not admissible as evi- 

clence of the truth of the matters stated therein, for they are hearsay assertions. 
HoiTever, the defense may introduce affidavits, or other written statements, 
of persons other than the accused concerning the character of the accused. I f  
the defense introcluces affidavits or other written statenleilts as to  the character 
of the accused under this subparagraph, the prosecution mzy, in rebuttal, also 
introcluce affidavits or other written statements regarding the accused's charac- 
ter. Character evidence of this type may be introduced by the clafense or prose- 
cutioil oilly if that evidence, aside from the fact of being contained in an 

.J affidavit or other written statement, would otherwise be admissible under 
1381(2). See 75c as to the use of affidavits and other written statements in 
extenuation and mitigntion. See also the second paragraph of 137. 

147. JUDICIAL NOTICE; DETERMINATION OF FOREIGN LAW. 
a.Judicial notice. Certain kinds of matters need not be proved by the formal 
presentation of eviclence, for the existence of these matters may be recognized 
witlzout formal proof. This recognition is termed judicial notice. 
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The followmg are the principal matters of which judicial notice may 
be taken: 

The ordiinary divisions of time into years, months, weeks, and other 
periods ; general f aobs and laws of ndure, including their ordinary opera- 
tions and effects ; general facts of history ; generally known geographicid 
faots; such specific facts and propositions of generalized knowledge as are 
so universally known that they cannot reasonably be the subject of dispute; 
such fack as are so generally known, or are of such common notoriety, in 
the area in which the tmal is held chat they cannot reasonably be the subject 
of dispute; and specific f a d s  and propositions of generalized knowleclge 
which are capable af immediab and accurate detem~ination by resort to 
easily accessible sources of reasonably indisputable accuracy. 

The treaties of t:he United S'tates, and executive agreements between 
;the Ufiibd States and any State thereof, foreign country, or inltern~tional 
organization or agency; and current political or de facto conditions of vrar 
and 'pace. 

The laws, and regulations published pursuant thereto, of the United 
States, of the Distriot of Columbia, and of a State, Commonm-ealth, or 
possession of %he United States or any political subdivis'ion of such a Sitate, 
Commonwealth, or possession ; the contents of official informational bulle- 
tins, manuals, and pamphlets and similar official publications of any agency 
of the Federal government of the United States; military custon~ 'in an 
armed force of the United S t a h ;  international law, including the law of 
war; general miaritime law and he lam of the air ;  and the common law. 

The political organization and the identiky of the principal offic5als of 
khe United Stabs, of the District of Columbia, and of a State, Common- 
wealth, or possession of ;the United States or any political subdivision of 
such 'a State, Commonwaal~th, or possession ;the signatures of tllle princi,pal 
officials af the Federal government of ltlle United States purportedly writ- 
ten in itheir mpecrtive official capacities ; and the signature of a person 
attesting or otherwise auhhenticating an official recordqr copy thereof, or 
a certifiaate or daitement of the nonexistence of an official record or entry, 
tJh& is or mould ;be kept under the aulthority of any deplaAment, bureau, 
agency, office, or crourt of tihe Fedeml governmenlt of the United States. 

m e n  011 a certificate or statement furnishing a find ~ut11entication of 
a foreign official record or copy thereof or of a certificate or  statement of 
$he nonexistence of a foreign 'official record or enltry, the signatwe of a 
Uni'ted Startes secre'bary of embassy or legation, consul general, consul, vice 
consul, consular agent, or foreign service officer o r  of a. diplomatic or con- 
sullar official of the f;oreign country assigned or accredited to or recognized 
by the United Seates. 

The seal of the United Stakes, of the District of Columbia, or of a 
State, Commonwealth, or possession of t~he U n i t 4  States or any political 
mbdivision of such a State, Commonwealth, or pmesdion; the great ssal 
(seal of &ttte) of #any foreign country, the seal of any court or judge or 
clerk thereof, and %he seal of office of any official or office, of the United 
States, of the District of Columbia, or of a State, Commonwealth, or posses- 
sion of tlhe United Slt- or any po1i:tical subdivision of such ,z State, 
C o ~ o n w e a l b h ,or pmsssion; and the seal of a notary publlic, foreign 
or domestic. 
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If not judicilally noticeable on a more general basis, any signature, 
seal, or sylnbol furnishing an authentication of a foreign or domestic 
official record or copy thereof, or of a cerkificate or slbtRmen2 of the non- 
existence of a foreign or domesbic official record or entry, which is sufficient 
under the law of t~heplace where the record is or 1%-ould be kept or under any 
law of bhe United States. 

The organization of the Department of Defense and the departments, 
agencies, bure~aus, branohes, forces, commands, and un'its thereunder, of 
the Coast Guard and National Guard and blieir subordinate commands and 
units, and of military lagenoies and unilts of allies of the Un5ted Stabs; hhe 
signature of la person atk&ting 'or otherwise aubhenticating an official record 
or copy thereof, or a certificate or statement of the nonexistence of an 
official record or entry, that is or would *bekept under bhe authority of any 
of the foregoing; sand, 'asbo *he foregmng, bheir lacations, their seals, inked 
stamps, or other identification marks, and the contents of written regula- 
tions, written orders land directives, official informational bulletins, man- 
uals, and pamplhleb, and similar official publications issued thereby or 
pehaining thereto, including general and special orders, circulars, price 
lisb, and court-martial orders. 

The signatures (of the Judge Advocates General and their deputies and 
midtants; bhe sign~tures of custodians of personnel or fingevprint records 
of an armed form of ltihe United Startas and their deputries and assisbank; 

L nres of custodim-s of fingerprint records of any depailrtment, the signa 
bureau, or agency of the Federal governrment. of the United S t a b  and 
their 'deputies and mistants; the signature of any person authorized to 
administer oaths by Article 136 or any of the provisions of law referred to 
in Chapter XXII ,  when affixed to ,a deposibion or any sworn writing to 
in&& the execution of that au6hority; the signatures of authorities con- 
vening courts-martilal, C O U ~of inquiry, or other military courts, commis- 
sions, boards, or hearings of the United States, or an ally Whereof, and the 
signatures af authorihiies acting upon, or giving official notice of, the pro- 
ceedings or results of the proceedings of these courts, ccmmissions, boards, 
or harings; t5he signatures of persons authenticating records of bhe pro- 
ce tkhgs  of the above courts, commissions, boa&, or hearings, or copies 
of 'these records; and trhe signature of an official of an aimed force of the 
United S ~ a ~ b ,or an sally ;thereof, when on a certificate or statement fur- 
nishing a final autha~timti~on of a foreign official record or copy bhereof, 
or of a certificate or statement of the nonexistence of a foreign official 
recard or entry, in accordance with 14371(2) (e)  and ( f ). 

The mtual duties of a person who has signed a writing in a oapacity 
which would allow judicial notice to to taken of G s  signature. 

The principle of judic,ial notice does not prohibit the count from receiving 
formal evidence of a matter of which it is authorized to take judicial notice, 
and in taking or determining the of taking judicial notice of a matter 
it may resort to any source of relevant information, whether or not that source 
or information would otherwise be admissible in evidence or was submitted by 
a party. Unless the matter to be judicially notxed is one of universal knowledge 
or one of common knowledge in the armed forces of the United States or is a 
judicially noticeable signature, seal, or inked stamp, a party desiring the court to 
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take judicial notice of a matter should ask the court to do so, a t  the same time 
presenting for tihe court's consideration the source of informatioi~ upon which he 
relies with respect to the matter. For instance, when counsel asks the court to 
take judicial llotlce of n. law of a State of the United States, he should present 
for the court's consideration an official publication of that State, such as a statute 
book or book of  reports, setting forth the law in question or, if an official publica- 
tion of the State is not reasonably available, he should present for the court's 
consideration some other source, such as a generally recognized compilation, 
treatise, or textbook, setting forth that law. The court is not legally required, 
however, to reject a source of relevant information on the ground that a more 
primary source is or may be available. A party intending to ask the court to take 
judicial notice of a matter on the basis of a certain source of information should 
give the opposite party sufficient notice to enable him to consider that source 
and to obtain otl~er sources if he so desires. 

I f  a writing is used by the court in  aiding it to take judicial notice of a 
matter, the record should indicate that the writing was so used, and, unless it is 
a statute of the United States, an executive order or proclamation of the Presi- 
dent of the United States, or an official publication of the Department of De- 
fense, the Departments of the Army, Navy, or Air Force, or the Headquarters 
of the Marine Corps or Coast Guard, the writing, or  pertinent extracts there- 
from, should be included in the record of trial as an exhibit. 

Because of their inherent nature, some matters can be judicially noticed 
only in the sense that they may be inferred to exist, to be true, or to be geyuine, 
and this inference can be overcome by adequate contradicting information. Ex-
amples of these matters are the various signatures, including the capacity in 
which the signer purports to sign the writing, and seals of which judicial notice 
can be taken and other judicially noticeable matters which are reasonably sub- 
ject to contradiction. 

b. Determination o f  foreign law. For the purpose of this subpa~agraph 
( b ) ,  the term "foreign law7' means the laws and regulations of foreign countries 
and their political subdivisions and of international org,anizations andlagencies. 
The court+-that is, the law officer or special court-martid-will determine for- 
eign law, and such a determination will constitute a ruling on a question of law. 
I n  determining foreign law, the law officer or special court-martial should re- 
quire that i t  be established either by the testimony of a qualified person who is 
familiar with that law or by the presentation of materials or sources indicated 
below. 

Although the court may consider any relevant material or source pertain- 
ing to foreign law whether or not it was submitted by a party, a party desiring 
that certain foreign law be determined by the court should present to the law 
officer or special court-martial the material or source upon which he relies, ha.v- 
ing first given the opposite party sufficient notice to enable him to consider 
that material or source and to obtain other materials and sources if he so desires. 
Any material or source received by the court for use in determining foreign law, 
or pert>inent extracts therefrom, should be included in the record of trial as an 
exhibit, but testimony as to foreign law should appear in the record where testi- 
mony usually appears. 

I n  addition to testimony, materials or sources pertaining to foreign law 
include, but are not limited to, official publications setting forth foreign law 
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published by the foreign jurisdiction concerned, such as stntnte books, books of 
reports, journals, and gazettes; official pnblications setting forth foreign law 
published by an agency of the Federal government of the United States; and 
compilations, treatises, textbooks, and commentaries concerning foreign lam. 
The court is not legally required to reject any relevant material or source per- 
ta inhg to foreign lam on the ground that more primary materials or soumes are 
or may be available. 

148. C O M P E T E N C Y  OF WITNESSES.a. General. A person of fourteen 
or more years of age is presumed to be generally competent to be ;I \vitness. I f ,  
upon an allegation of incompetency with respect to such a person, it does not 
appear by cIear and convincing evidence that a specific ground of incapacity 
exists, the person should be allowed to testify. 

Any known objection to the conlpetency of a person as a witness should be 
made before he is sworn. I f  it later appears that he is incompetent, ho.~vever, an 
objection on that ground should be sustained or the law officer or special court- 
martial should on his or its own motion refuse to hear him further and order 
that any testimony he may have given while incompetent be disregarded. 

b. Children. The competency of children as witnesses is not dependent 
upon their age. A child of any age is competent as a ~vitness if he knows the 
difference between truth and falsehood, understands the moral importance of 
telling the truth, and is sufficiently intelligent to .observe, recollect, and de- 
s c r i b d h  reasonable accuracy the facts in question. This knowledge, under- 
standing, and intelligence may appear upon such preliminary questioning of 
the ch ld  as the law officer or special court-martial deems necessary or from 
the appearance of the child and the testimmy that he gives in I he case. A per- 
son below the age of fourteen, however, cannot be presumed ta be competent as 
a witness. 

c. Mental infirmity. Although a witness may be suffering from mental 
infirmity, he is nevertheless competent to testify if he knows the difference be- 
tween truth and falsehood, understands the moral importance of telling the 
truth, and has sufficient mental capacity to observe, recollect, and describe with 
reasanable accuracy the faots in question. 

d. Conviction of crime. Conviction of an offense does not disqualify a 
witness but certain convictions may be shown to diminish his credibility. See 
153b(2)  (6). 

e. Interest or bias, and competency and privileges o f  husband and wife, 
the accused, and accomplices. Interest or bias does not disqualify a witness. 
For instance, the fact that a person owes a party money or has property in- 
terests with or against the party does not disqualify him from testifying for or 
against that party. A person who is an avowed friend or enemy of the accused, or 
who is an enemy national, is not thereby disqua.lified from testifying for or 
against the accused. 

Husband and wife are competent witnesses in favor of each other. Although 
husband and wife are also competent witnesses against each other, the general 
rule is that each is entitled to a privilege prohibiting the use of one spouse as 
a witness against the other. The privilege also extends to the use of an extra- 
judicial statement, made by one spouse against the other which is offered as 
evidence of the maker's own statement to prove the truth of the matter stated. 
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See 140a(4) for an example of when a statement of one spouse may be adopted 
as the statement of the other. There are certain limitations upon the privilege 
prohibiting the use of one spouse as a witness against the other, and prohibit- 
ing the use of one spouse's statement against the other. First,the privilege does 
not exist in favor of the accused spouse when the other spouse is the person or 
one of the persons injured by the offense charged, as in a prosecution for an 
assault by one spouse upon the other, for bigamy, unlawful cohabitation, or 
adultery, for abandonment of the wife or children or failure to  support them, 
for mistreatment of a child of the other spouse, or for forgery by one spouse of 
the other's signature to a writing when the forgery is an injury to the 1,egal 
rights of the obher. Except as otherwise provided below, this limitation upon 
the privilege applies only to the accused spouse and only when the offense was 
committed after the mariage or, if before it, when hhe offense I n s  unknown to 
the other spouse a t  the time of the marriage. Second, the privilege does not 
exist in favor of either spouse and, consequently, cannot be asserted by either- 

(1) I n  it prosecution of the husband for any of the oflenses set forth 
in chapter 11'7,title 18, United States Code, when the wife is the 
victim or for any offense involving the using or transporting cf t.he 
wife for "white slave" or other immoral purposes, regardless of 
whether the offense was committed before or after the marriage. 

(2) I n  a prosecution under Section 218 o.f the Immigration and Nation- 
ality Act (66 SBt. 230; 8 U.S.C. $1328; Importation of alien for 
immoral purpose). 

(3) When the marital relationship was entered into with no intention 
of the parties to live together as husband and wife, but only for 
the purpose of using the purported marital relationship as a sham, 
and that relationship remains a sham a t  the time the testimony or 
statement of one of the parties is ta be introduced against the other. 

(4) When, at the time the testimony or statement of one of the parties 
to the marriage is to be introduced in evidence against the other 
party, the witness-party is dead or the parties ar&urcecl. 

When the privilege exists, the spouse or spouses entitled thereto may consent to 
waive it either expressly or by implication. I f  an accused's spouse testifies in 
his favor, the privilege may not be asserted by either spouse upon cross-exami- 
nation of the spouse who has so testified, provided the cross-examination is. 
limited to the issues concerning which the spouse has testified on direct exam- 
ination and the question of the credibility of the spouse. Also, if the defense, 
through the testimony of the accused or otherwise, introduces evidence con- 
cerning a communication between the accused and his spouse, the accused may 
not assert the privilege so as to prevent the use of his spouse as a witness in an 
attempt to contradict that evidence. However, except as indicated in the pre- 
ceding sentence, an accused who testifies in his own behalf does not, merely by 
reasan of so testifying, waive the privilege as i t  may apply wit11 respect to the 
use of his spouse as a witness against him. See 151b(2) as to t.l~e privilege re- 
lating to communications between husband and wife. 

The accused is a t  his own request, but not otherwise, a competent witnw. 
His failure to make sucll a request or to become a witness w to a particular 
offense charged will not create any inference against him. As to cross-examina- 
tion af the accused if he testifies, see 14971(1).  
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One of two or more accomplices or conspirators is competent to testify 
whether lie is charged jointly or separately or not at all, whether lie is tried 
jointly, in common, or separately, aiid l~hether he is called for the prosecution 
or for the defense, except that lie may assert his privilege not to incriminate 
himself t ~ h e n  that privilege is applicable aiid has not been waived and, if he 
is an accused at the same trial, he cannot be called as a witness except upon 
his O\YII request. See in this connection 150b (Compulsory self-incriininatio11). 
See also 1496(1) as to the extent to which the privilege of self-incrimination 
is waived by the accused ~1711e11 he testifies. 

The fact that an accomplice testifies for the prosecution does not make him 
afterwards immune to trial except to the extent that immunity may have been 
promised him by an authority competent to orcler his trial by general court- 
martial. The fact that a witness has been granted or promised immunity does not 
make him incompetent as a witness. 

149. EXAMINATION OF WITNESSES. a. General. As to oaths of wit- 
nesses, see 114. When a witness is recalled to the witness stand, he will not be 
sworn again, but should be reminded that he has been sworn in the case and 
is still under oath. A failure so to remind him, however, does not affect the 
validity of the trial and will not be a ground for rejecting his testimony. 

Witnesses other than the accused should be excluded from the court- 
room except when they are testifying. However, a t  the discretion of the law 
officer or- special court-martial, exceptions may be made to this rule. The fact /.
that prior to giving his testimony a witness was present in court under circum- 
stances ~vhich might have colored his testimony may be commented upon in 
argument by either side in relation to the weight to be given to the testimony 
of the witness. See also 53f. 

JVitnesses usually are examined in the following order: Witnesses for 
the prosecution, witnesses for the defense, witnesses for the prosecution in 
rebuttal, witnesses for the defense in rebuttal, and witnesses for the court. The 
order of examining each witness is usually direct examination, cross-examina- 
tion, redirect examination, recross-examination, and examination by the court. 
However, the law officer or special court-martial may permit or cause the 
recall of witnesses, including an accused, a t  any stage of the proceedings; may 
permit or cause relevant testimony to be introduced by either party out of 
its regular order and place ;and may permit or cause a case once closed by either 
or both sides to be reopened for the introduction of testimony previously 
omitted. See also 54b. 

The law officer, or the president of a special court-martial, should not 
excuse a witness until satisfied that neither party has any further questions 
to ask him. 

Refusal by a witness to answer a proper question is an offense under 
Article 134, or 133 in a proper case, if the witness is a person subject to the 
code or an offense under Article 47 if the witness is a person punishable under 
that article. I f  the witness is neither subject to the code nor punishable under 
Article 47, such a refusal may nevertl~eless constitute an offense under appli- 
cable provisions of the law in effect in occupied territory or of foreign law. 

It is never necessary for a party to ask questions through the law officer 
or the president of a special court-martial. 
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A witness sl~oald be required to limit his answer to the question asked. 
He  cannot, however, be required to answer categorically by a simple LLyes" 
or "no" unless it is clear that such an answer will be a complete response to 
the question. A witness may always be permitted a t  some time before completing 
his testimony to explain any of his testimony. 

The reason for any objection will ordinarily be stated. 

With reference to questioning witnesses t l~ roug l~  
an interpreter, see 50b. 

b. Cross-examination; redirect and recross-examination; examination 
by the court or a member. (1) C~oss-examination.Cross-examination of a XI-it- 
ness is a matter of right. It shouJd, in general, be limited to the issues con- 
cerning which the mitness has testified on direct examination and the question 
of his credibility. Counsel often cannot know in advance what pertinent facts 
may be brought out on cross-examination, and for that reason i t  is to some 
extent exploratory. Reasonable latitude should be given the cross-examiner, 
even if he is unable to state to the court what facts his cross-examination is 
fntended to  develop. The cross-examination of a witness need not be restricted 
merely because i t  appears to be repetitious of the questioning or testimony of the 
witness on direct examination. Leading questions may be used freely on cross- 
examination. 

The extent of cross-examination with respect to a legitimate subject of 
inquiry is within the discretion of the law officer or special court-martial. NO 
obligation is imposed upon the lam officer or special court-martial to protect a 
witness, whatever his rank, office, or station in life, from being discredited 
upon cross-examination, so long as the interrogation falls short of an attempted 
invasion of his right, properly invoked, not to incriminate himself. The witness 
should, however, be protected from questions which go beyond the bounds of 
proper cross-examination merely to harass, annoy, or humiliate him. On the 
question of his credibility and within the limits imposed by the privilege 
against self-incrimination with respect to requiring an answer, a witness may 
be cross-examined concerning any subject touching upon his wort 1 iness of 
belief. For instance, unless the law officer or special court-martid det Pmines as 
a matter of discretion that the pa~ticular subject of the inquiry would be so 
remote with respect to the credibility of the witness as to  be irrelevant, a witness 
may be cross-examined as to his relation to the parties and the issues in the 
case, his interest, motives, and inclinations, his way of life, affiliations, associa- 
tions, acts of misconduct, habits, and prejudices, his means of obtaining his 
knowledge of the facts about which he testifies and the manner in which he has 
used those means, his powers of discernment, memory, and description, and 
his physical defects, infirmities, and mental idiosyncrasies. I n  a proper case, 
he may be asked whether he has expressed animosity toward the accused, or 
he may, if a proper foundation has been laid, be asked whether he made a state- 
ment inconsistent wit11 his testimony. See 153b (Impeachment of witnesses) 
generally and see 153b (2) ( 6 )  as to limitations applicable to cross-examination 
concerning acts of misconduct of the witness. 

An accused who voluntarily testifies as a witness becomes subject to proper 
cross-examination upon the issues concerning 1%-hich he so testifies and upon the 
question of his credibility. So far as the latitude of the cross-examination is dis- 
cretionary with the law officer or special court-martial, a greater latitude may 
be allowed in his cross-examination than in that of other witnesses. See, how- 
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ever, the last paragraph of 138g as to liinitations upon cross-examinatioil of 
the accused concerning other offenses or acts of misconduct. When an accused 
voluntarily testifies as a a,vi~tness, he thereby, with respect to the issues concerning 
\vhich he so testifies, \vaives the privilege against self-incrimiaatioi1. Conse- 
quently, when an accused voluntarily test.ifies concerning the issue of his guilt 
or innocence of an offense for ~vllich he is being tried, as ~vhen he voluntarily 
testifies in explan,ztion or denial of such an offense, he cannot, up011 cross- 
examination as to matters relevant. ta that issue, justify a refusal to answer 
questions on the ground that his answers might tend to incriminate him. If the 
accused is on trial for two or more offenses and on direct examination testifies 
conceriling the issue of his guilt or innocence of only one or some of them, he 
may not. be cross-examined with respect to the issue of his gnilt, or innocence 
of the offense or offenses concerning which he has not testified. If an accused 
testifies on direct examination only as to matters not bearing upon the issue of 
his guilt or innocence of any offense for which he is being tried, he may not be 
cross-examined on the issue of his guilt or innocence at all. See 140a as to the 
right of an accused who has made or is said to have made a confession or admis- 
sion to testify concerning the involuiltary nature of the statement or that the 
statement was not in fact made by hiin without thereby subjecting himself to 
cross-examina' ion upon other issues in the case o r  upon the truth or falsity of 
the statemen 

(2) i?direct and recross-exam,inatim.Ordinarily, the redirect examina- 
tion deals with matters brought out in the cross-examination, but new matters 
may be developed. The recross-examination should be confined to the issues 
brought out on the redirect examination. 

( 3 )  Examination by the court o r  a: naember. The general rule is that 
the court., including the law officer, and its members mag ask a witness any 
question that either side might properly ask the witness. I f  new matter, not 
properly the subject of cross-examination of the witness on his previous testi- 
mony, is elicited by questions of the court or its members, both parties mill be 
permitted to cross-examine the witness upon the new matter. I n  questioning 
witnesses, illcluding an accused who has become a witness, the court and its 
membersmust be careful not to depart froin an impartial role. 

I n  questioning an accused, the court and iixs members musit confine them 
selves to questions which would be permissible on cross-examination of the ac- 
cused by the prosecution. I n  questioning a witness concerning the character 
of the accused, the court and its members must confine themselves to matters 
which could properly be inquired into by the prosecution. See also the first para- 
graph of 142d (Statements of motive, intent, or state of mind or body). 

Questions by the court or its members and evidence elicited by these 
questions are subject to objection on proper grounds by either side; The law 
officer, or the president of a special court-martial, may require members to sub- 
mit their questions to him either orally or in writing so that a ruling may be made 
on the propriety of the questions or course of questioning and so that the ques- 
tions may be asked on behalf of the court in either their original or rephrased 
form by the law officer, president of the special court-martlal, or trial counsel. 
See also 44g and 546, and c. 

c. Leading questions; ambiguous and misleading questions; other ob- 
jectionable questions. ( 1 )  Leading quesiiorrs. (a) Generd rub.Leading ques-
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tions are questions which either suggest the answer it is desired the witness 
shall make or whicl~, embodying a material fact, are susceptible of being 
answered by a. simple yes or no. A leading question, except on cross-examination, 
should be excluded upon proper objection. For example, if a knife is intro-
duced in evidence, a witness should not be asked on direct examination whether 
i t  is the knife with which he saw the accused stab A. He should be asked first 
whether he recognizes the h i f e ,  and if he answers that he does, then he may 
be asked where he saw it and what was done with it. A question may be leading 
even though it includes the prefatory phrase, "Did you or did you not -?" 

(6) Ezcepdions. To abridge the proceedings, the witness may be led 
at once to points-upon which he is to testify. The general rule is therefore not 
applicable to that  part of the examination of a witness which is purely intro- 
ductory. For example, in a desertion case the policeman who supposedly ap- 
prehended the accused may be asked whether he saw the accused a t  a time and 
place mentioned in the question. 

When a witness appears to be hostile to the party calling him or is 
manifestly unwilling to give evidence, the party calling him may use lead- 
ing questions. The party c"a1ling a witness may also use leading questions in 
any situation in which the party may impeach that witness (see 1536, 
Impeachment). 

When i t  appebrs that a witness has -made an erroneous statement 
through a slip of the tongue or other inadvertence, his attention may be directed 
to the matter by a leading question in order to give him an opportunity to cor- 
rect the statement if he so desires. 

When, from the nature of the case, the mind of the witness cannot be 
directed to the subject of the inquiry without specifying it, a leading question 
may be asked for that purpose. Thus, if a witness testifies that he heard the 
accused make a certain statement on a certain occasion in the hearing of certain 
other persons and these persons are called to contradict the witness, each of 
them may be asked whether he heard the accused make the statement on that 
occasion. 

I n  other cases, the law officer or special court-martial may, as a matter 
of discretion, allow liberal departures from the rule, as wh el" the witness is ob- 
viously embarrassed and timid through fear of strange surroundings or for 
other reasons, or  when the witness, because of his age or mental infirmity, is 
laboring under obvious difficulties in directing his mind toward the subject mat- 
ter of the inquiry, or when the exact meaning of words used by the witness 
is obscured by language difficulties. However, in such cases, the witness should 
not be allowed an opportunity to shape his testimony as he thinks the questioner 
desires, nor should the witness be allowed an opportunity to shape his testimony 
to conform to the testimony of other witnesses from suggestions he may gather 
during the examination. 

A witness who is not certain about, or does not recollect, a matter con- 
cerning which he is called upon to testify may be permitted, on his direct or 
other examination, to  refresh his present recollection concerning the matter and 
then to testify from that present recollection or, if he cannot refresh his present 
recollection, to state that his past recollection as to the matter, possessed at a 
time when that recollection was reasonably fresh, is represented by certain data. 
So that he may properly refresh his present recollection or testify concerning 
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his past rmllection, data or events having a tendency to aid him in this respect 
may be brought to his attention and he may be questioned as to the effect of the 
data or events on his memory. See 146a (Memoranda). 

(2) Ambiguous and misleading questions. A question which is ambiguous 
or misleading should never be permitted either on direct or cross-examination. 
Such a question is unfair to  the witness, who may thereby be led into making 
an unintentional misstatement. Moreover, his answer may give a wrong impres- 
sion to the court. Included in ambiguous or misleading questions are those 
embodying two or more separate elements or questions. Thus, the question "Did 
you see the accused leave the quarters with a bundle under his arm?" really 
contains four questions. Under certain circumstances, the affirmative or nega- 
tive answer of the witness might be intended to apply to only one of the four 
questions involved and might be understood by the court to apply to all of them. 
Also included are questions which assume a fact to which the witness has not 
previously testified. Thus, the question 'When you saw the accused was anyone 
with him?" would be improper unless the witness has previously testified that 
he had seen the accused. 

(3) Other object iombb questions. Questions should not be asked for the 
purpose of suggesting matters that are known not to exist or that the rules of 
evidence clearly ' ake inadmissible. 7


150. DEGRADING AND INCRIMINATING QUESTIONS. a. Com- 
pulsory self-degradation. Under Article 31 (c), no person may be compelled 
to make a statement or produce evidence before any military tribunal if the 
statement or evidence is not material to the issue and may tend to degrade him. 
The privilege against compulsory self-degradation applies only to matters not 
material to the issue, whereas the privilege against compulsory self-incrimina- 
tion applies to all matters. When a witness refuses to answer a question on the 
ground that the answer thereto would not be material ~LIthe issue and might 
tend to degrade him, the law officer or special court-martial shall determine 
whether the question does or does not call for an answer material t o  the issue 
and if it is determined that it does, or that the answer could not tend to  degrade 
the witness, the witness may be required to answer the question. A question calls 
for an answer material to the issue when the answer might be expected to have 
some bearing upon any subject of inquiry legitimately before the court, includ- 
ing the credibility of witnesses. 

b. Cornpulsorg self-incrimindion. The fifth amendment to the Constitu- 
tion of the United States provides that no person shall be compel~ed in any 
criminal case to be a witness against himself. The principle embodied in this 
provision applies to  trials by courts-martial, and it is not limited t~ the person 
on trial hut extends to any person who may be called as a witness. Also, Article 
31 (a) provides that no person subject to the code may compel any person to  
incriminate himself or to answer any question the answer to which may tend to 
incriminate him. 

I f  a witness states that the answer to a question may tend to  incriminate 
him, he will not be required to answer unless it clearly appears to the law 
officer or special court-martial that no answer the witness might make to the 
question could possibly have the affect of tending to incriminate him or that he 
has, with respect tothe question, waivd the privilege against self-incrimination. 
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Although an answer to a certain question might normally be expected to incrim- 
inate a witness, he may be required to ansmer if lle has been granted immunity. 
Also, the witness may be required to  answer if, because of former trial, the 
running of the statute of limitations, or any other reason, he can successfully 
object to k i n g  tried for any offense as to which the answer may snpply informa- 
tion tending to incriminate him. 

The privilege of a witness to refuse to responcl to a question the answer to 
which may tend to incriminate him is a personal one which the witness may 
exercise or waive as he may see fit. Such a question is not subject to objection by 
counsel or by the court, although the law officer, or the president of a special 
court-martial, should advise an apparently uninformed witness that lle has a 
right to decline to make any answer which might tend to incriminate him and 
that any self-incriminating answer lle might make can later be used as evidence 
against him. A witness ~ l i o  answers a question without having asserted the privi- 
lege and thereby admits a self-incriminating fact may, a t  the trial in which the 
answer was given, be required to disclose a31 relevant details with respect thereto, 
so long as, in testifying in answer to any particular question, there is no real 
danger of further self-incrimination. The witness may be considered to have 
waived the privilege to this extent by having made the answer, but such a waiver 
will not extend to a rehearing or new or other trial. See the last paragraph of 
1496(1)as to waiver of this privilege by an accused when he testifies. 

The fact that a witness has asserted the privilege against self-incriminatioil 
in refusing to ansmer a question cannot be considered as raising any inference 
unfavorable to either the accused or the Government. 

The privilege against compulsory self -incrimination protects a person only 
from being compelled to testify against himself or to provide the Goverilment 
otherwise with evidence of a testimonial or communicatire nature ancl does 
not protect him from being compelled by an order or force to exhibit his bocly 
or other physical characteristics as evidence. The privilege is therefore not 
violated, for example, by the use of com~~ulsioi~ in taking the fingerprints of 
an accused or other person, in exhibiting or requiring him to exhibit a scar 011 
his body, in placing his feet in tracks or trying clothing or shoes on him or re- 
quiring him to do so. Also, the privilege is not violated by the use of compulsion 
in requiring a person to produce for use as evidence or otherv-ise a record or 
writing under his control coil taining or disclosing m x t h ~  incriminating hiin 
when the record or writing is under his control in a representative rather than 
a personal capacity, as when it is i11 his control as the custodian of a non- 
appropriated fund. 

A statement obtained from the accused by compelling him to incriminate 
himself is inadmissible against him regardless of the person applying the com- 
pulsion (see also 140a and Art. 31(d) ), ancl any evidence obtainecl as a result 
of information supplied by the statement is inadmissible against the accused if 
the compulsion ]\-as applied by, or at the instigation or with the participatioa 
of, an official or agent of the United States, or any State thereof or political 
subdivision of either, who was acting in a governmental capacity. Also, evidence 
obtained as a result of subjecting the accusecl to gross and brutal maltreat- 
ment-for example, pumping out the contents of his stomach over his protest 
for the purpose of securing evidence rather than of preserving his health-is 
inadmissible against him if the maltreatment mas administered by, or a t  the 
instigation or with the participation of, an official or agent of the United States, 
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or any State thereof or political subdivisioil of either, who was acting in a 
governmental capacity, The reason for this latter rule is that to ~ d m i t  evidence 
of this kind against the accused would violate due process. 

151. PRIVILEGED AND NONPRIVILEGED COMMUNICATIONS. 
a. General. A privileged communication is a communication made as an inci- 
dent of a confidential relation ~vhich it is sthe public policy to protect. Since 
public policy is involved, evidence of such a communication should not be re- 
ceived unless it appears that the privilege has been waived by the person or 
government entitled to the benefit of it or that the evidence comes from a person 
or source not bound by the privilege. 

b. Certain privileged communications. ( 1 )  Militay a d  state secrets, 
amd i n f o m m S s .  Official oommunications and documents containing military 
or state secrkts, includinddiplomatio mrrespondence, are privileged from dis- 
closure in a court-martial proceeding where in the opinion of the head of the 
executive or military department or government agency concelned such dis- 
closure would be detrimental to the national interest. The deliberations of courts 
and of grand or petit juries are privileged, but the results of their deliberations 
are not privileged. The identity of persons supplying information to public 
officials engaged in the discovery of crime is privileged against disclosure, and 
the communications of these informants imparting the informntion are also 
prirvileged to the extent necessary to prevent disclosure of the informant's 
identity. 

The privilege pertaining to the identity and communications of informants 
may be waived by appropriate governmental authorities. This privilege is no 
longer applicable once the identity of the informant has been disclosed to those 
who mould have cause to resent his communication. Also, the privilege is not 
applicable with respect to an informant the disclosure of ~vl~ose identity is 
necessary to the accused's defense on the issue of guilt or innocence. Whether 
such a necessity exists mill depend upon the particular circ~~mstances of each 

, case, taking into consideration the offense charged, the possible defenses, the 
possible significance of the informant's testimony, and other rele17ant factors. 
When the prosecution uses an informant as n prosecution witness, the privilege 
pertaining to communications made by informants is waived by the Govern- 
ment with respect to statements or reports of the informnllt I\-hich relate to 
the subject matter of the testimony of the witlless, and therefore the privilege 
cannot be applied in opposition to an attempt by the defense to discover or 
disclose such a statement or report of the informant. See 153b {Impeachment 
of witnesses). The principles expressed above, however, cnnnot be applied in 
opposition to a proper invocation of the privilege pertaining to diplomatic 
correspondence or to communications the disclosure of ~vhich would, in the 
opinion of the head of the executive or military department or independent 
governmental agency conceraed, be detrimental to the public interest. I n  this 
connection, it should not be considered that the mere fact of disclosure of the 
commnnications or identity of informants is, of itself and regardless of the 
nature of the disclosure, detrimental to the public interest. 

However, it should be recognized that invocation of such privilege might, 
depending upon the circumstmces of the case, make it impossible to proceed 
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with the trial where to do so would prejudice the subshntial rights of the 
accused. Sea 33f. 

(2) Communicatiom between husband and wife, client and attorney, and 
penitent a d clrgyman. Coddential communications between I~usbaad and 
wife, made while they were husband and wife and not living in separatioll 
under a judicial dmree, are privileged. However, a confidenhial communication 
between husband and wife is not privileged when the marital relationship was 
a sham at the t h e  the ctrmrnunication was made. See 148e (3) as to khe meaning 
of "sham." Communications between a client or his magent and an attorney or 
his agent, such as the ahtorneyys clerk, stenographer, or other associate, are 
privileged when made while the relationship of client and attorney existed and 
in connection with hhat relationship, unless the communications clearly con- 
templated the future commission of a fraud or crime, for instance, perjury or 
subornahion of perjury. Military or civilian counsel detailed, assigned, or other- 
wise engaged to defend or represent a person in a court-martial case or in any 
military investigation or proceeding are attorneys, and the person is a client, 
with respect to the client and ,attorney privilege. Also privileged are co.lnmu- 
nications between a person and a chaplain, priest, or clergyman, or  assistant 
or other agent thereof, of any denomination made in the relationship of penitent 
and chaplain, priest, or clergyman, either as a formal act of religion omr con-
cerning a matter of conscience. The person entitled to the benefit of the privilege 
pertaining to confidential communications between husband and wife is the 
spouse who made the oommunication; the person entitled to the benefit of the 
client and attorney privilege is the client; and the person entitled to the benefit 
of the penitent and clergyman privilege is the penitent. A communication made 
by one spouse to the other, by a client to an attorney, or by a penitent to a 
clergyman is not within these privileges if it was made intending that i t  be 
passed on 60 wmeone outside the privileged relationship, nor is a wmunication 
between husband and wife, client and attorney, or penitent and clergyman 
within these privileges if to the howledge of .the spouse making it or the client 
or penitent it was made in the presence of someone outside the privileged 
relationship capable of understanding the communication. A person interpreting 
the communication as the agent of either party thereto and an agent of the 
client, attorney, or clergyman is not outside the privileged relationship. 

The general rule is that the disclosure of a privileged commnnication be- 
tween husband and wife, client and attorney, or penitent and clergyman should 
not be required or permitted unless the person who is entitled to the benefit of 
the privilege consents to the disclosure of the communication or has otherwise 
waived the privilege, as when he has consented to a disclosure of the communica- 
tion at a previous trial or hearing. To this general rule, there are the following 
exceptions: 

The privilege pertaining to confidential communications between hus- 
band and wife will not prevent allowing or requiring such a communica- 
tion to be disclosed at the request of the spouse to whom the communication 
was made if that spouse is an accused, and this is so even when the spouse 
who made the communication objects to its disclosure. 

The privilege pertaining to a privileged communicatioil between hus- 
band and wife, client and attorney, or penitent and clergyman, which is 
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based on a recognition of the public advantage that accrues from encourag- 
ing free communication in these circumstances, will not prevent allowing or 
requiring a person outside the privileged relationship who either by acci.- 
dent or design gained knowledge of the communication to testify concern- 
ing it, nor will it prevent the reception in evidence of a writing containing 
the communicaition which was obt.ained by such a person either by accident 
or design. But see 152. However, this exception to the general rule does not 
apply if the person outside the privileged relationship who gained knowl- 
edge of the privileged communication or who obtained the writing contain- 
ing i t  did so, as to a communicaition between husband and wife, with the 
connivance of the spouse to whom the communication was made, or, as to 
a communication between client and attorney or penitent and clergyman, 
with lhe connivance of the attorney or clergyman or agent thereof or in 
Itny other manner not reasonably to be anticipated by the client or penitent. 
Unless he voluntarily testifies concerning the communications, an accused 

who testifies in his own behalf, or a person who testifies under a grant or 
promise of immunity, does not, merely by reason of so testifying, waive any 
privilege pertaining to communications between husband and wife, client and 
attorney, or  penitent and clergyman to which he may be entitled. I f  the defense 
introduces evidence concerning a communication between the accused and his 
spouse, the accused may not assert the privilege pertaining to confidential 
communications between husband and wife so as to prevent an attempt to 
contradict that evidence through the testimony of the accused's spouse or  by 
other means. 

(3) ConfidenCial and secret evidence. The Inspectors General of the 
various armed forces, and their assistants, are confidential agents of the mili- 
tary or executive departments concerned or of the military commander on 
whose staff they may be serving. Their investigations are privileged unless a 
different procedure is prescribed by the authority ordering the investigation. 
Reports of these investigations and their accompanying testimony and exhibits 
are likewise privileged and copies thereof need not be furnished to any person 
other than the authority ordering the invdigation or superior authority. 
However, when qplication is made to the authority ordering the investigation 
for permission to examine for use, or to use, in a trial by court-martial or other 
military course s f  justioe certain testimony, or an exhibit, accompanying the 
report of investigation, which testimony or exhibit may become material in 
tlhe trial o r  course of justice, for example, to show an inconsistent statement of 
a witness, he should approve the application unless he is of the opinion that it 
would be contrary to public policy to  divulge the information desired. 

I n  certain cases, it may become necessary to introduce evidence of a confi- 
dential or  secret nature, as when an amused is on trial for having unlawfully 
communicated information of such a nature to persons not ent.itled thereto. I n  a 
case of this type, adequate precautions should be taken to insure that no greater 
dissemination of the confidential or secret evidence occurs than the necessities 
of the trial require. The courtroom should be cleared of spectators while evi- 
dence of this nature is being received or commented upon, and all persons whose 
duties require them to remain should be warned that they are not to disclose the 
confidential or secret information. But see 33f as to cases which, because of the 
security risks involved, should not be brought to trial. 
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c. Certain nonpriuileged communications. ( 1 )  Con~nwnicationsb y  wire 
or radio. Communications are not privileged because transmitted by wire or 
radio and the informatioil concerning them that comes to the knowledge of 
operators, either military or civilian, of any such means of transmission is like- 
wise not privileged by reason of the means of transmission used. Wire or radio 
operators, military and civilian, may be ordered or subpoenaed to testify before 
courts-martial as to wire or radio commuiiic~tioas, and telegrams and radio- 
grams may be brought before courts-martial by the usual process. But see 
15171(1) and the next to thelast paragraph of 152. 

(2) Communications to medical oJficers and civiZianp7~ysicians.It is the 
duty of medical officers to supply medical services to members of the armed 
forces, to make periodical physical examinations as required by regulations, and 
to examine persons for appointment and enlistment, and medical officers may 
be specifically directed to observe, examine, or attend members of the a  d 
forces. This observation, examination, or attendance is official and the informa- 
tion thereby acquired is official. Although the ethics of the medical profession 
forbid medical o5cers and civilian physicians to disclose without authority 
information acquired when acting in a professional capacity, no privilege 
attaches to this information or to statements made to them by patients. 

152. CERTAIN ILLEGALLY OBTAINED EVIDENCE. Evidence is 
inadmissible against the accused : 

I f  i t  was obtained as a result of an unlawful search of the person or 
property of the accused conducted, instigated, or participated in by an 
official or agent of the United States, or any State thereof or political sub- 
division of either, who was acting in R Governmental capacity; or 

I f  i t  was obtained without the freely given consent of the accused as a 
result of an unlawfulsearch of another's premises on which the accused 
was legitimately present, and the search in question mas conducted, insti- 
gated, or participated in by an official or agent of the United States, or any 
State thereof or political subdivision of either, who was acting in a Govern- 
mental capacity ;or 

If  it mas obtained as a result of a seizure or examination of property 
of the accused upon an unZawfuJ search of anyone's property, unless the 
presence of the property of the accused was due to trespass, whether or not 
the accused was present, and the search in question was conducted, insti- 
gated, or participated in by an official or agent of the United States, or any 
State thereof or political subdivision of either, who was acting in a Govern- 
mental capacity. 
Evidence obtained as a result of information supplied by illegal acts of 

the kinds mentioned above is itself considered as having been obtained as a 
result of the illegal acts. For example, if a search is unlawful because conducted 
without probable cause and a second search is conducted based on information 
supplying probable cause discovered during the first search, evidence obtained 
by the second search is inadmissible against an accused entitled to object to the 
evidenw even if the second search would otherwise be lawful. Evidence is not 
considered as having been obtained as a result of the iilegal acts merely because 
it would not have come to  light but for those acts. Evidence is considered as 
having been obtained as a result of the illegal acts only if it has been acquired 
by an exploitation of those acts instead of by means sufficiently distinguishable 
to be purged of the taint of the illegality. 
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The defense 1sfree to deny all the elements of the case agaiilst the accused 
without thereby giving leave to the Government to introduce by may of rebuttal 
evidence which would be inadmissible against the accused under the above 
rules. If ,  however, the defense introduces evidence as to other mntters, as when 
the accused testifies on direct examination that he has never committed all 
offense of the klad in question, contradicting evidence as to those matters which 
was obtained as a result of an mllawful search may be introduced in rebuttnl, 
even if that evidence wonld otherwise be inadmissible against the accused be-
cause of the unlawful search. 

The following searches are among t h w  x~l~ ichare la\vful: 
A search conducted in accordance with the authority granted by a 

lawful marc11 ~varrant. 
A search conducted as an incident of lawfully apprehending a person, 

which may include a search of his person, of the clothing he is wearing, 
snd of property whicb, a t  the time of apprehension, is in his immediate 
possession or control, and a search of the place wl~ere the apprehension is 
made; but s search w'hich involves an intrusion into his body, as by taking 
a sample of his blood for chemical analysis, may be conducted under this 
rule only when there is a clear indication that evidence of crime will be 
#found, there is reason bo believe that delay m l l  threaten the destruction of 
the evidence, and the method of conducting the search is reasonable. See 
the example of an unreasonable method in the last paragraph of 150b. 

A search incident to a lawful hot pursuit of a person, including, when 
so incident, s search reasonably necessary to prevent his resistance or escape. 

A search of open fields or woodlands, with or without the consent of 
the owner or tenant. 

A search under circumstances demanding immediate action to prevent 
the removal or disposal of property believed on reasonable grounds 'to be 
criminal goods. 

A search of one's person with his freely given consent, or of property 
with the freely given consent of a person entitled in the situation involved 
to  walve the right to immunity from an unreasonable search, such as 
an owner, bailee, tenant, or occupant as the case may be under the 
circumstances. 

A search of #any of the f ~llowing tihree kinds which has been authorized 
upon probable cause by a commanding officer, including an officer in charge, 
having control over bhe place where the property or person searched is 
situated or found or, if that place is not under military control, having 
control over persons subject to military law or the law of war in that place : 

(1) A search of property owned, used, or occupied by, or in the 
~~~ion of, s person subject t o  militaxy law or the law of war, the 
property being situated m a military mstallation, encampment, or 
vessel ,or some other place under military control or situdted in mupied  
territory or a foreign .country. 

(2) A search of bhhe person of anyone subject to milibary law or 
the law of mar who is found in any such place, territory, or country. 

(3) A search of rmlihry property of the United States, or of 
property of mnnappropriated fund activities of an armed force of 
khe Unitad States. 
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The oommanding officer may delegate to persons of his comnland, or made 
available to him, the general autl~ority to order searches upon probable 
cause, and a seardl1 ordered by virtue of any such delegation is to be con- 
sidered as having been autl~orized by the commanding officer. Any such 
delegation should be made to an impartial person. The person who orders 
a search need not hi*rnself make or be present a t  the search. 

l e  examples of lawful searches set forth above are not intended to indicate 
a llmitatlon upon the legality of searches otherwise reasonable under the 
circumstances. 

'I'o be lawful even under circumstances khat would permit a lawful search, 
searches by United Sta'tes or other domestic authorities of a person's house, 
dwelling, automobile, effects, papers, or person without his freely given consent 
must be for instrumentalities or fruits of crime, things which might be used 
bo resist apprehension or to escape, property t l ~ e  possession of wl~isch is itself 
a crime, or evidence which there is reason to believe will otherwise aid in a 
particular appre4lension or conviction. This restriction does not apply to admini- 
strative inspections or inventories conducted in accordance with law, regulation, 
or custom. 

Probable cause for ordering a search exists when t~here is reason to believe 
that items of the kind indicated above as being properly the subject of a search 
are located in the place or on the person to be searched. Such a reasonable belief 
may be based on information which the authority requesting permission to 
search has recelwd from another lf the authority ordering the search has been 
apprised of some of the underlying circumstances from which the informant 
concluded that the items in question were where he claimed they were and some 
of &he underlying circumstances frolm which the autliority requesting permission 
60 m r c h  concluded that t'he informant, whose identity need not be disclosed, 
was credible or his information reliable. 

When the accused objects to evidence obtained as a result of a search on 
the ground that the search was unlawful, the burden is on the Governznent to 
s 'ow, as  an interlocutory matter, either that &he search was lawful or that for 
s m e  other reason the search mould not render the evidence in question inad- 
missible against the accused. If  the justification for using evidence obtained as 
a result of a search is that there mas a freely given consent to the search, that 
consent must be shown by clear and positive evidence. 

Military courts have no autl~ority to entertain a motion for or to order the 
return of property obtained as a result of an unlawful searoh or seizure or to 
entertain a motion for or to order the suppression for use as evidence of prop- 
erty or information so olbtained, as distinguished from ruling as to whether 
or not i t  is admlssilble against the accused. 

Evidence is inadmissible against the accused if it was obtained under such 
circumstances and in such a place that Section 605 of the Communications Act 
of 1934 (48 Stat. 1103; 47 U.S.C. 8 605), pertaining to the unauthorized inter- 
ception and divulgence of communications by wire or radio, ~vould prohibit 
its use against the accused if he were being tried in a United S t a t e  diskrict 
court. Seclton 605 of the CommunicaCions Act does not apply to communic a t'lons 
over a self-contained military communications system, nor does i t  apply to com- 
munications over an unlicensed, private communications system. 

See also 140a and the last paragraph of 150b. 
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153. CREDIBILITY O F  WITNESSES; IMPEACHMENT O F  WIT-
NESSES. a. Credibility of  witnesses. The credibility of a witness is his 
worthiness of belief and may ;be determined from the acuteness of his powem 
of observation, the accuracy and retentiveness of his memory, 'his general man- 
ner in giving evidence, his relation to the matter in issue, his appearance and 
deportment, his friendships and prejudices, and his character as to truth and 
veracity, from comparison of his testimony with other statements made by him 
and with the testimony of others, and from other evidence bearing upon his 
veracity. See in this connection 1496(1) (Cross-examinakion). 

The court may ordinarily draw its own conclusions as to the credilbilirty of a 
witness and attach such weight to his evidence as his credibility may warrant. 
However, there are cases in whioh the court would not be warranted in accepting 
certain testimony as being sufficient Ito constitute a basis for a determination of 
guilt. For exmple, a conviction cannot be based solely upon self-contradictory 
testimony given by a witness other than the accused, even if a motive on the part 
of the accused to commit &he offense charged is shown, if the contradiction is 
not adequately explained by the witness in his testimony. Also, a conviction can- 
not be based upon uncorroborated testimony given by an alleged victim in a, trial 
for a sexual offense or upon uncor robora~  testimony given by an accomplice in 
a trial for any offense, if in either case the testimony is self-contradictory, un- 
certain, or improbable. Even if apparently corroborated and apparently credible, 
testimony of an accomplice which is adverse to the accused is cd questionable 
integrity and is to be considered with great caution. See also 210 and 213f (4) 
for special standardls applying to proof of falsity in prosecutions for perjury 
and false swearing. When appropriate, bhe above rules should, upon request by 
the defense, be included in the general instructions of the lam officer or the 
president of a special court-martial. 

I n  general, a person gains no corroborakion merely because he repeats a 
statemenk a number of timw. Consequently, a witness ordinarily may not be 
corroborated by showing that he made statements consistent with his testimony. 
But, this is only a general rule, and there are some situations in which consistent 
statements are admissible to corroborate the witness. If the testimony of a wit- 
ness has been ahtacked on the ground that it was due to a cedain influence, evi- 
dence of this statements or conduct, consistent wibh his testimony, made or oc- 
curring .before the creation of that influence, may be introduced for the purpose 
of corroborating his testimony. For example, if the credibility of a witness has 
been attacked on the ground of bias due to a quarrel with the accused, the fact 
that before the date of the quarrel he made an assertion similar to his testimony 
is admissible for this purpose. Similarly, if his impeachment has been sought 
on the ground of collusion or corruption, evidence of a consistent statement 
made by him prior to the collusion or corruption is admissMe for the same 
purpose. Also, if *he Wimony of a witness has been attacked on the ground that 
he made one or more inconsistent statements or on the ground that it was a fabri- 
cation of recenk date, evidence of aconsistent statemenk made by him before there 
was a motive to misrepresent is admissible to corroborate his testi~mony. 

When in his testimony a witness identifies khe accused asbeing, or not being, 
a participant in the offense or makes any other relevant identification concern- 
ing a person in khe courtroom, evidence bhat on a previous occasion the witness 
made a similar identification is admissible to corroborate his testimony as to 
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identity, eve11 if the credibility of the ~ ~ i t n e s s  has 11ot bee11 directly atkacked. 
I n  such a case, the identifying I\-itness himself and any person n-110 has olbsrved 
the previous identification may testify concerning it. An identification of an 
accused or suspect as being a participant in the offense, whether made at I I ~ Strial 
or otherwise, xv11ich was a result of his having been subjected by United States 
or other domestic authorities to a lineup for the purpose of identification with- 
out the preselice of cuunsel for liinl is illadmissible against the acc~lsed or suspect 
if he did not volnlltarilg and intelligently waive his right to the presence of 
counsel. Concer11ii.cg the determillatioil as to whether the identification mas a 
result of an illegal lineup, see the second paragraph of 152. However, when an 
identification was made at a lineup conducted in violation of the right ta coun- 
sel, that identification is a result of the illegal lineup, and a later idelltification 
by one present at such an illegal lineup is also a result thereof unless the contrary 
is shoxvi1 by clear and convincing evidence. 

If  a consisteilt statement of a ~r-iltness is admissible as an exception to the 
bearsay rule ta prove bhe trtikh of the matters stated therein, the statement is 
allso admissible to corroborate his testimony, and this is so even if the statement 
x~ould not otllern-lse be admissible for the purpose of corroborati~on. 

See also 1426 (Fresh complaiilt and lack of fresh complaint) . 
Evidence whch raises an iilferenoe of the truth of oblier evidence %or- 

roborah" that other evidence. 

6. Zrnpeachrnent o f  witnesses. (1) General. See 1496(1) (Cross-exami-
natlon) . Impeachmei~t is the process of attempting to dinlinish credibility. The 
credibility of any ~vitness, including a n  accused \ ~ h o  has become a 11-itness 
may be attacked. 

The general rule is that a party is not permibted to impeach lGs own 
witness, that is, deliberately to attempt to discredit him. Inconsistencies which 
incidentally develop between wlitnesses for the same side are not lmpeac'hments 
prol~ibited by this rule. The general rule is subject to the follioxving exceptions. 
I f  a party is compelled to call a witness because :the law or the circumsrtaaces 
make his te&iinony indispensable or if the testimony of a witness prove 
unexpectedly hostile to bhe party calling him, the party is permitted Yo impeach 
the witness. I11the latter case, it must first appear that the party calling the 
mitiless has been surprised by hostile testimony given by the witness. If  sur-
prise is the only reason $or permiittlng a pallty to impeach his own witness, the 
pzrty may directly attack the cradibility of the witness only by proof of 
prejudice, bias, or other motive to misrepresent 1vit:11 rerspect to the hostile 
testimony as to which the party mas surprised, or by proof of statements or 
conduot of the witness inconsis'tent with that hostile testimony, and may not, 
for instance, show that the witness has a, bad character as to  truth of veracity 
or that the witnws has been convicted of crime. The surpr'ise caused by 
hostile testimoily given by a pn~ty 's  owl1 witness whic11 will allow the party to 
lmpeach him must be actual, not feigned, surprise. The party must have had 
an honest-belief that the witness would tesltify as expected. The fact thah the 
party wise advised by a person other than the witness that the witness wonld 
testify in a certain maimer is no basis for a claim of surprise when the witness 
fails to do so. I n  this respect, however, the unless he is in possession 
of informartion indicating that t'110 witness is likely i5o testify o~bhemvise, may 
rely upon statements purporteldly made by the witness in the course of an 
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official in~estigation as set fort11 in a summary of the expected testiniony of 
the \vitness or in other documents. 

Wiknesses for the co111ll-t are 11ot witnesses for t lie prosecat j on or def eiise 
and inny be impeached By either side. 

( 2 )  V n r i o w  grounds. ( a )  Genera7 Zack of v~rtrc i fy.For tlie purlJose of 

impemlment., it may be s h o ~ ~ n  has n bat1 chnri~cter as to truth 
that a ~ ~ i t n e s s  
and veracilty. I f  the credibility of a ~vit11es.s has been attacked, proof that the 
witness ,has a good chai.,wter (as to  true11 and ver~city may be introduced. A 
witness who gives aoinpetell't testimony conceriling n pe~son's cliaracter ;ISto 
truth nnd veracity may be asked r~-llether he would believe the person on oath. 
See138f (1)as to methods of proving character. 

( b )  Conviction of cri712,e.A witness may be impeached by showing 
that he has been convicted by ,z civil or military court of n crime-that is, any 
offense of 'a civil or military nnt~ure-\.l-Li~cl~ involves moral turpitude or other- 
wise sffeats his credibility. Proof of the conviction may be made by introducing 
in evidence an admissible record of the conviction, an admissible copy of such 
a record, or other cornpdten't evidence of the conviction. See also 12'7a as to the 
taking of judilcial notice of coa11t-ma.rtial o r d e ~ .  Another gern~issible method 
of proving t!11at EL witness has been cmnvicrted of ,211 offense involving lm~oral 
turpitude or otherwise affecting his credibiliky is to  question him with reference 
to conliictions of offenses of this type in general or with reference to a con- 
viction of a specific offense of this type. Nonaccusatory questions regarding 
convictions of offei~ses of this type in general may properly be asked in an 
attempt in good faith to inipeach the witness even if the questioner has no 
definite informa'tion tillat rthe mitiless has been convicked of any such offense. 
If, in reply to questioning, the witness admits a conviction, other proof of the 
conviction is unnecessary. W~hein proof of a conviotion of a. \vitness 11% been 
received for the purpose of impeacl~ing him, the wi~tness, if he so desires, s h ~ u l d  
be permitted to explain the circumstances of bhe conviation. Evidence as to any 
juvenile proceeding, adjudication, or conviction which i~~volved rtn lamused is 
not admissible against him under khe rules provided above. However, see tlhe 
seventh paragraph herein (153b (2) ( 6 )) as to when this evidence is admissible 
against an accused. 

See the last paragraph of 138g as to the instruction that should be 
given when evidence of a conviction of the accused is introduced before the 
findings and is of a kind which is then admissible only for the purpose of im- 
peaching his credibility as a witness. 

The following convictions are among those which are considered to 
be convictions of offenses involving moral turpitude or otherwise affecting 
credibility : 

(1) A conviction by court-martial of an offense for which a punish- 
ment s f  dishonorable discharge or wnfinement at hard labor for more khan 
one year is authorized, whether or not such a punishment was actually 
adjudged. 

(2) A conviction by a Federal civilian court of a felony, that is, of 
an offense punishable under the United States Code by confinement for 
more than one year, whether or not that punishment was actually adjudged. 

(3) A conviction by any other court of an offense similar to an of- 
fense made punishable by the United States Code as a felony or of an 
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offense ckaracterized by the jurisdiction in question as a felony or as an 
offense of comparable gravity. 

(4) A convietion of ally offense involving fraud, deceit, larceny, 
wrongful ~ppropriation, or the making ~f a false statement. 

Any conviction which has been disapproved, set aside, or otherwise 
reversed, o r  which is undergoing appellate review, or as to which the time for 
appeal has not expired is not admissible for impeachment purposes. The time 
limitations upon the introduction of evidence of previous convictions set forth 
in 756 (2) do not apply to impeachment proceedings. 

I n  general it is not permissible, except on cross-examination of a 
witness who is not the accused, to impeach a witness on the ground that he 
has committed an offense involving moral turpitude or othermise affecting his 
credibility by adducing evidence of the offense not amounting to proof of 
conviction thereof. However, in a prosecution for a sexual offense in which lack 
of consent is an element, <anyevidence, otherwise competmt, tending to sho'w 
the unch& character of the alleged victim is admissible on the issue of the 
probability of consent, by the alleged victim to the act charged (whether or not 
the alleged victim has testified as a witness) and on the question of the credi- 
bility of the alleged victim, and this is so whether or not there was a, conviction 
of any offense involved. For this purpose, evidence of the alleged victim's lewd 
repute, habits, ways of life, or associations, and of the alleged ~.ictim's specific 
acts of illicit sexual intercourse or other lascivious acts with the accused or 
others, is admissible, and this is so whether the circumstances to which that 
evidence refers existed before or after the commission of the alleged offense, 
unlsss the law officer or specid court-martial, determines as a matter of discre- 
tion that the particular evidence would be so remote with respect to the question 
of consent or credibility as to be irrelevant. For example, on cross-examination 
of the alleged victim in a rape case, it would be proper to exclude a question 
calling for her testimony as to whether, a t  a time which was thus remote, she 
had participated in illicit sexual intercourse. On the other hand, it would be 
improper to prohibit an attempt, on her cross-examination or otherwise, to 
show that she mas engaged in the business of prostitution at or about the time of 
the alleged rape. For the purpose of impeaching the credibility of the alleged 
victim, defense evidence that the victim has an unchaste character is admissible 
subject to the above conditions, in a prosecution for any sexual offense, even if 
consent is not an element of the offense. Evidence that the alleged victim of a 
sexual offense has a good character as to chastity is admissible for the purpose 
of showing the probability of lack of consent, when lack of consent is material, 
or to rebut the implications arising from evidence that the alleged victim has ail 
unchaste character. 

It is permissible on cross-examination of any witness other than the 
accused to adduce, for the purpose of inlpeaching the witness, evidence that he 
has committed an offense involving moral turpitude or otherwise affecting his 
credibility, even if that evidence does not amount to proof of conviction of the 
offense and even if the witness has not in fact been conrrictecl of the offense. 
Consequently, any witness other than the accused may, on cross-examination, 
be questioned concerning the commission by him of an offense of this type; 
but in cross-examining a witness under this rule the questioner must be in pos- 
session of facts which support a genuine belief that the witness has committed 
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the offense to which the questioning relates. An answer denying commission 
of such an offense may be contradicted by evidence other than the testimony of 
the witness given at the trial only if the contradicting evidence would be ad- 
rnissible without regard to the answer. 

If  the accused testifies on direct examination to the effect that he has 
never, or has not within a certain period of time, committed an offense of any 
kind or of a certain kind, evidence contradicting that testimony, or any inference 
which could reasonably be drawn therefrom, may be introduced through cross- 
examination of the accused or otherwise for the purpose of impeaching his 
credibility as a witness as well as for the purpose of rebuttal, whether or not 
he has been convicted of any offense shown by the contradicting evidence. Like- 
wise, if evidence to the effect that the accused has never, o r  has not within a 
certain period of time, committed an offense of any kind or of a certain kind 
is introduced by the defense through witnesses other than the accused, evidence 
contradicting that defense evidence or any inference which could reasonably 
be drawn therefrom may be introduced in rebuttal, whether or not the accused 
has been convicted of any offense shown by the contradicting evidence. I f  that 
evidence involves an offense affecting credibility, it may also be considered for 
the purpose of impeaching the credibility of the accused if he testifies. 

I f  evidence that the accused has committed an offense is admissible 
for any purpose under 138g and the offense affects credibility, that evidence 
may also be considered for the purpose of impeaching the credibility of the ac- 
cused as a witness, whether or not he has been convicted of the offense. 

For the purpose of impeachment, i t  may be shown by cross-examina- 
tion or otherwise that a witness has been given or promised immunity or other 
advantage; that he is in custody and that his testimony may have been affected 
by fear or hope of favor growing out of his detention ; or that he has charges 
pending against him for the offense concerning which he has testified or an 
offense closely related thereto and that his testimony may have been colored by 
the pendency of these charges. 

( c )  Inconsistent statements. A witness may be impeached by showing 
by any competent evidence that he made a statement, or engaged in other con- 
duct, inconsistent with his testimony or any part thereof, but a foundation 
must first be laid before introducing evidence of an inconsistent statement if 
that evidence is admissible only for the purpose of impeachment. The founda- 
tion for the introduction of evidence of the making of an inconsistent oral 
statement is laid by d imt ing  the attention of the witness to the time and 
place of the statement and the person or persons .to whom it was made and then 
asking the witness if he made it.This procedure may also be used as constituting 
a suffcient foundation in the case of an inconsistent written statement, and, 
if it is used, the writing need not be shown to the witness. I f  khe witness denies 
making the inconsistent statement,or testifies that he does not remember whether 
he made it, or refuses to testify as to whether he made it, competent evidence 
that he did make it, including competent evidence of the text or  substance of 
the statement, may be introduced. Even if the witness admits making the in- 
consistent statement, other competeni evidence that he made it, including other 
competent evidence of the text or substance of the statement, may be introduced 
in addition to the admission. When the inconsistent statement is contained in 
a writing apparently signed or writken by the witness, a suilicient foundation 
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may be laid by showing the ~vritiag to the witness and asking him whether the 
signature is his or whether he was the author of the written statement. I f  he 
admits that the signature is his or t h ~ t  he v a s  the author, the writing then be-
comes admissible in evidence. If  lle does not make any such admission but either 
of these facts is otherwise proved, the ~ ~ r i t m g  will then become admissible in 
evidence. 

An oral inconsistent statement of a witness may be proved by the testi- 
mony of anyone who heard him make it, even if the statement was reduced to 
writing and the writing 1s not accounted for. See 141 as to proving an incon- 
sistent statement made through an interpreter. 

Proof that a witness made an inconsistent statement generally is ad- 
missible only for the purpose of impeaching him. Proof of an inconsistent 
statement of a witness is admissible to esteblisll the truth of the matters asserted 
in the statement only i f  that proof may properly be received as evidence of a 
voluntary confession or admission of the witness, when he is the accused, or of 
some statement of the witness which is otherwise admissible as an exception to 
the hearsay rule, or if the witness testifies that his inconsistent statement is 
true, not merely that he made it, and thus adopts the statement as part of his 
testimony. I f  proof of an inconsistent statement of a witness is admissible 
merely for the purpose of.impeachment, the law officer, or the president of a 
special court-martial, should, when evidence of the inconsistent statement is 
introduced, instruct the members of the court in open session that the evidence 
is to be considered only for the purpose of determining the credibility of the 
witness and not for the purpose of establishing the truth of the matters as- 
serted in the statement. 

The fact that the inconsistent statement was made in the course of 
an investigation or a t  another trial does not cause evidence of the making of 
the statement to be inadmissible for the purpose of impeachment. However, an 
accused who has testified as a witness may not be cross-examined upon, or 
impeached by evidence of, any statement which was obtained from him in 
violation of Article 31 or any of the warning requirements in 140a(2) or 
through the use of coercion, unlawful influence, or unlawful inducement. See 
Article 31 (d).  

A witness has a right to explain *any apparently inconsistent state- 
ment made by him and may, if excused from the stand, be recalled for that 
purpose. 

When a witness refuses to testify as to a certain fact, as when he 
relies on his right not to incriminate himself, or when a witness who gives 
no material testimony properly subject to impeachment testifies that he has no 
lmowledge, or that he has no recollection, of that fact, i t  cannot be shown by 
way of impeachment that at some other time he made a statement as to the 
fact. The-reason for this rule is t,hat proof of such a statement either would 
not impeach the testimony of the witness at all or would improperly impeach 
his testimony. However, when the witness merely claims a failure of memory, 
the statement may be used in a proper attempt to refresh his present recol- 
lection or to estz~blish his past recollection. See 146a and the last paragraph 
of 149c(l) (b). 

(d)  Prejudice and bias. Former quarrels, relationship, friendship, 
or illicit relations with the accused and other matters showing prejudice, 
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bias, or any motive to misrepresent may be shown to diminish the credibility 
of the witness, either by cross-examination of the witness himself or by evidence 
otherwise adduced. 

(3) E f e c t  of impeaching evidence. Whether the credibility of a witness 
has been successfully impeached is a question to be decided, during deliberation 
upon the matter as to which the testimony of the witness was offered, by who- 
ever is responsible for determining that matter, for example, by each member of 
the court during his deliberation as to his vote upon the matter if the matter 
is one properly determined by vote. Consequently, the law officer, or the 
president of a special court-martial, should not strike the admissible testimony 
of a witness or instruct that i t  be disregarded simply because impeaching 
evidence with respect to t.hat witness or his testimony has been introduced. 

154. MISCELLANEOUS MATTERS--GUILTY STATE OF MIND ; 
STIPULATIONS; OFFER OF PROOF; WAIVER OF OBJECTIONS. a 
Guilty stateofmind. ( 1 )General. A guilty state of mind of one kind or another 
is a requirement of many offenses. I n  certain offenses, such as burglary, larceny, 
and desertion, a specific intent is necessary. I n  the kind of murder denounced by 
Article 118( I ) ,a premeditated design to kill must be proved. I n  some offenses, 
knowledge of a certain matter is a requirement. For details concerning the 
various guilty states of mind with respect to specific offenses, see chapter 
X X V I I I  (Punitive Articles). 

A guilty state of mind may be established either by direct evidence, 
for example, by words proved to have been used by the offender, or by circum- 
stantial evidence, as by inference from the act itself. 

(2) Effect of insanity, nzental defects, and c h a ~ m t e rand behavior 
disorders. See 122. 

( 3 )Effect of drmnkenness. A temporary loss of reason which accompanies 
and is part of a drunken spree and which is not the result of delirium tremens or 
some other mental defect, disease, or derangement is not insanity in the legal 
sense. It is a general rule that voluntary drunkenness not amounting to legal 
insanity, whether caused by liquor or drugs, is not an excuse for an offense com- 
mitted while in that condition. However, evidence of any degree of voluntary 
drunkenness may be introduced for the purpose of raising a reasonable doubt 
as to the existence of actual knowledge, specific intent, or a premeditated design 
to kill if actual knowledge, specific intent, or premeditated design to kill is a 
requirement of the offense. 

Evidence of drunkenness of the accused may be admitted on the question 
of the measure of punishment to be awarded in the event of conviction, even if 
that drunkenness would not be a defense to the offense charged. 

As to proof of drunkenness, sea 138e (Opinion evidence) and 191 (Drunk 
on duty). 

(4) Effect of ignorance or mistake of fact. Ignorance or mistake of fact 
on the part of the mused is a defense when any type of knowledge of a certain 
fact is necessary to establish the offense. However, depending on the offense and 
facts involved, ignorance or mistake of fact may not be a defense unless the 
ignorance or mistake is reasonable. A feigned ignorance or mistake is, of course, 
no ignorance or mistake a t  all. I f  a certain fact, although an element of the 
offense, is one as to which no hype of knowledge is required, sucPl as the age of 
the victim in carnal knowledge (199b), ignorance or mistake asto  that fact, even 
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if reasonable, will not be a defense but may be shown in extenuation. Some spe- 
cific applications of these rules appear in chapter XXVII I  (Punitive Articles). 

(5) Effect of igno~ance m ~nis fakeof Zaw. As a. general rule,ignorance or 
mistake of lam, or of properly published regulations or directives of a general 
nature having the force of law, is not an excuse for the commission of an offense. 
I f ,  however, ta indicate the existence of a requisite intent or for any other rea- 
son, actual knowledge of a certain law or of the legal effect of certain known 
facts is necessary to establish the offense, ignorance or mistake as to that law or 
legal effect will be a defense. Also, ignorance or mistake of lam or the legal 
effect of certain known facts may be a defense to show the akence of a guilty 
state of mind involved in an offense when actual knowledge thereof is not 
necessary to establish the offense. I n  this instance, however, depending on the 
offense and facts involved, the ignorance or mistake may not be a defense, unless 
it is reasonable. A feigned ignorance or mistake of law or the legal effect of cer- 
tain known facts is, of course, no ignorance or mistake at  all. Additionally, 
except for general orders or regulations, a person cannot be held responsible for 
a violation of a military regulation or directive unless he had actual knowledge 
of the regulation or directive. See 1710 and b as to the distinction between gen- 
eral orders or regulations and other military orders. 

Even if the offense is one as to which ignorance or mistake of law is not a 
defense, the ignorance or mistake may nevertheless be shown in extenuation. 

b. Stipulations. ( 1 ) As to facts and the contents of writings. The parties 
may make a written or om1 stipulation as to the existence or nonexistence of any 
fact. I f  an accused has pleaded not guilty and the plea still stands, a stipulation 
which practically amounts to a confession should not be received in  evidence. 
Also, a stipulation which if true would operate as a complete defense to an 
offense charged should not be received in evidence. A stipulation should not be 
received in evidence if any doubt exists as to  the accused7s understanding of 
what is involved. A party may withdraw from an agreement to stipulate or from 
a stipulation at any time before the stipulation is received in evidence, and in 
such a case the stipulation cannot be received in evidence. Also, the law officer 
or special court-martial may as a matter of discretion permit a party to with- 
draw from a stipulation which has been received in evidence, and in this event 
the stipulation must be disregarded by the court. Unless it is properly with-
drawn or is ordered stricken from the record, a stipulation of fact which has 
been received in evidence may not be contradicted by the parties thereto. 

Subject to the above observations as to stipulations of facts, stipulations 
may bemade as to the contents of a writing. 

(2 )  As to testimony. The parties may stipulate that if a certain person 
were present in court as a witness he mould give certain testimony under oath. 
Such a stipulation does not admit the truth of the indicated testimony, nor does 
it add anything to the weight or the evidentiary nature of the testimony. Stipu- 
lated testimony may be attacked, contradicted, or explained in the same way as 
though the witness had actually so testified in person. The principles set forth 
ill (1)above, as to the reception in evidence of stipulations and as to the with- 
drawal by a Party from agreements to stipulate and from stipulations apply 
here also. 

A written stipulation as to testimony is merely read in evidence. The 
writing itself is not shown to the members of the court except, in the case of a 
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special court-martial, when inspection of the writing is necessary for the pur- 
pose of determining the admissibility of its contents. However, the writing will 
be properly marked and incorporated in the record. 

(3) Instructions concerning stipuiations receiwed in. n joint or common 
tm:aZ.When in a joint or common trial a stipulation is received which was made 
by only one or some of the accused, the members of the court sl~ould be instructed 
that the stipulation may be considered only with respect to the accused person 
or persons who joined in it. 

c. Offerof proof. When the court refuses to hear certain testimony offered 
in behalf of the accused or refuses to receive certain evidence of any kind offered 
in his behalf, the defense may make a concise statement setting forth the sub- 
stance of the expected testimony or other excluded evidence. The statement and 
any documentary evidence referred to therein will be included in the record.of 
trial for the purpose of aiding reviewing and appellate authorities in arriving 
at their determination as to whether the exclusion of the evidence in question 
was proper. No such statement shall be considered as proof of the matters con- 
tained therein. See also 57g. 

d. Waiver of  objections. The prosecution or the defense may in court either 
orally or in writing waive an objection to the admissibility of offered evidence. 
Unless otherwise indicated by a specific principle of lam, such a waiver adds 
nothing to the weight of the evidence or to the credibility of its source. The law 
officer or special court-martial may as a matter of discretion refuse to accept, 
and may permit the withdrawal of, any such waiver. There is no prescribed 
form for making a waiver. Thus, if it clearly appears that the defense or prose- 
cution understood its right to object, any clear indication on its part that it did 
not desire to assert that right may be regarded as a waiver of that objection. A 
waiver of an objection does not, however, operate as an express consent if an 
express consent is required, and a mere failure to object does not amount to a 
waiver with respect to the admissibility of evidence except asotherwise stated or 
indicated in this manual. 
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156. ARTICLE 77-PRINCIPALS 
Discmsion. To constitute one an aider and abettor under this article, and 

hence liable as a principal, mere presence at the scene is not enough nor is inere 
failure to prevent the commission of an offense; there must be an intent to aid 
or encourage the persons who wmrnit the crime. The aider and abettor must 
share the criminal intent or purpose of the perpetrator. I f  there is a concert 
of purpose to do a given criminal act,and that act is done by one of the parties, 
all probable results that could be expected from the act are chargeable to all 
parties concerned ;but in order to make' one liable as a principal in such a case, 
the offense committed must be m e  embraced by the common venture or an 
offense likely to result as a natural or probable consequenca of the offense 
directly intended. When the offense charged requires proof of a specific intent or 
particular stato of mind as an element, the evidence must establish that the 
aider and abettor had the requisite intent or state of mind or that he knew 
that the perpetrator had the required intent or state of mind. It is possible that 
the aider and abettor, although sharing a common purpose with the perpetrator, 
may entertain an intent or state of mind either more or less culpable than that 
of the perpetrator, in which event he may be guilty of an offense of either greater 
or less seriousness than the perpetrator. Thus, when a homicide is committed, the 
actual perpetrator may act in the heat of sudden passion caused by adequate 
provocation and be guilty of manslaughter, while the aider and abettor who 
hands a weapon to the perpetrator during the encounter with shouts of encour-
agement for him to kill the victim may be guilty of murder. On the other hand, 
if two persons enter inta a common purpose to commit robbery by snatching 
purses in a particular place, and one of the two acts as lookout, sharing only the 
criminal purpose of the perpetrator to commit robbery, and if the perpetrator, 
without the knowledge of the lookout, seizes a victim and rapes her after taking 
her purse, the perpetrator will be guilty of rape and robbery but the aider 
and abettor will be &pilty only of the robbery. 

An accused, wlthout intent to kill and without active participation in a 
homicide, is a principal guilty of a murder committed by those with whom he 
voluntarily associated himself in the execution of an unlawful design so des- 
perate that it ordinarily involves a ha.zard to life. Moreover, an accused who 
plans a burglary which is actually carried out by his associates is a principal 
in the burglary, and, if his associates shoot and kill the home owner in the course 
of the burglary, the planner is a principal in the murder as well. 

While merely witnessing a crime without intervention does not make a 
person a party to its commission, if he had a duty to interfere and his nonin- 
terference was designed by him to operate and did operate as an encouragement 
to or protection of the perpetrator, he is a principal. 

One who counsels, commands, or procures another to commit an offense 
subsequently perpetrated in consequence of that counsel, command, or procur- 
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ing is a principal whether he is present or absent a t  the commission of tha 
offense. I f  the offense is effected, although by different nleans froin those coun- 
seled, commancled, or procured, as for instance if A hires B to poison C and 
instead of poisoning him, B shoots C, A is nevertheless guilty of the homicide. 
Likewise, one who causes an act to be done which if directly performed by him 
would be punishable by the code is a principal. FVllen the act is done, such a 
principal is also chargeable with all results that could have been expected to 
Aow as a probable consequence from the act counseled, commancleil, procured, 
or caused to be done. 

The person who cxecutes the command of a principaI may hiillself be 
innocent of any offense, as when a soldier a t  the command of a superior shoots 
a man who appears to the soldier to be one of the enemy, but who is known to 
the superior to be a friend. 

For the proper manner of charging a person liable as a principal under this 
article, see appendix 6. 

Proof. See essential elements under the particular offense alleged. 

157. ARTICLE 78ACCESSORY AFTER THE FACT 
Discussion. Any person subject to the code who knows that an offense 

punishable by the code has been committed ancl who thereafter receives, com- 
forts, or assists the offender in order to hinder or  prerent his apprehension, 
trial, or punishment is an accessory after the fact. Thus a person becomes an 
accessory after the fact to the escape of a prisoner if, knowing that n prisoner 
has escaped from c~~~finement ,  he thereafter voluntarily provicles the prisoner 
with transportation, clothing, money, or other necessaries to enable the prisoner 
to avoid his pursuers. 

The assistance given a principal by an accessory after the fact is not limited 
to assistance designed to effect the personal escape o r  concealment of the princi- 
pal, but includes those acts which are perfornled to conceal the conlmission of 
the offense by the principal. Thus a person is an accessory after the fact if, 
knowing that a crime has been conlmittecl, he assists nnci i~ids in concealing or 
suppressing evidence thereof. However, mere failure to report a lino1vn offense 
will not constitnte one an accessory after the fact. 

Conviction of the principal of the offense to ~ ~ h l c l l  the accused is allegedly 
an accessory after the fact is not a prerequisite to the trial of tlle accuseci. 
Although the proof must establish that a principal coillmittecl the offense to 
which the accused is allegedly a11 accessory after the fact, evidence of the con- 
viction or acquittal of the principal in a separate trial is not admissible to show 
that the principal did or did not coiliinit the offense. Furthermore, an accusecl 
may be convicted and pnnished as an accessory after the fact despite the ac- 
quittal in a separate trial of the principal ~~110111 he allegeclly comforted, re- 
ceived, or assisted. 

Proof. (a) That an offense punishable by the code mas committed; ( b )  that 
the accused receivecl, cornfortecl, or assistecl the ofiencler for the purpose of 
hindermg or preventing his al)prehension, trial, or l)~~nishment; and (c) that 
tlle accused knew that the person so receivecl, colnfortecl, or assistecl \\-as the 
offender. 
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Discussion. If  the evidence adduced during a trial fails to prove an offense 

charged but does prove the commission of an affense necessarily included in that 
charged, the accused may be found guilty of that included offense. An accused 
mag also be found guilty of an aktempt to commit the offense charged or of 
an attempt to  commit an offense necessarily included in the offense charged. 

An included offense exists when a specification contains allegations, which 
are sufficient, either expressly or by fair implication, to put the accused on notice 
that he must be prepared to defend against it in addition to the offense 
specifically charged. This requirement of notice is met when the elements of the 
included offense are necessary elements of the offenses charged, for example, 
wrongful appropriation where larceny is charged and absence without leave 
where desertion is charged. Also, this requirement of notice, depending on the 
allegations in the specification of the offense charged, may be met although an 
included offense requires proof of an element not required in the offense specifi- 
cally charged, for example, assault in which grievous bodily harm is intention- 
ally inflicted may be included in assault with intent to murder, although the 
actual intentional infliction of bodily harm required in the former is not an 
element of the latter. Similarly, unpremeditated murder (Art. 118 (2) ). may be 
included in felony murder (Art.118(4) ) ;assault with a dangerous weapon may 
be included in robbery; and riot may be included in mutiny by violence. 

When the offense charged is a compound offense comprising two or more 
included offenses, an accused may be found guilty af any or all of the offenses 
included in the offense charged. For  example, robbery by force and violence 
includes the offenses of both larceny and assault. Therefore, in a proper case, 
a court-martial may find an accused not guilty of robbery but guilty of larceny 
or wrongful appropriaticxn and assault. 

I f  the evidence fails to prove an offense charged but does prove the com- 
mission of an offense included in that charged, the court may by its findings 
except appropriate words and figures of the specification, and, if necessary, 
substitute others, finding the accused not guilty of the excepted matter but 
guilty of the substituted matter. For example, when a specification alleging 
burglary in violation of Article 129 is in the usual form and the proof a t  the 
trial shows that the act was not done in the nighttime but otherwise establishes 
all of the elements of housebreaking, the accused may be found not guilty of 
burglary, but guilty of housebreaking. Such a finding may be worded as follows : 

Of the Specification: Guilty, except the words "in the nighttime, bur- 
glariously break and enter," substituting therefor 
the words LLunlawfully enter," of the excepted 
words, not guilty, of the substituted words, guilty. 

Of the Charge : Not guilty, but guilty of a violation of Article 130. 
When an included offense is found, the finding as to the charge should 

state a violation of the specific article violated and not a violation of Article 79. 
For a discussion of "Attempts," see 159. For particular instances of cornnlo~lly 
included offenses, see Appendix 12. 

159. ARTICLE 80ATTEMPTS 
Discussion. An act, done with the specific intent to commit an offense, 

amountiilg to more than mere preparation and tending, even though failing 
to effect its commission, is an atteinpt to commit that offense. To constitute an 
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attempt there must be a specific intent to commit the particular offense a c m -
panied by an overt act which directly tends to accomplish the unlawful purpose. 
The overt act must be more than mere preparation to commit the offense. 
Preparation consists in devising or arranging the means or measures necessary 
for the commission of the offense. The overt act required goes beyond prepara- 
tory steps and is a direct movement towards the com~nission of the offense. 
However, the overt act need not be the last proximate act to the co~~summation 
of the offense attempted to be perpetrated. For example, a purchase of matches 
with the intent to burn a haystack is not an attempt to commit arson, but i t  is 
an attempt to commit arson to apply a burning match to a haystack, even 
though the match may be immediately put out by the rain, blown out by the 
wind, or otherwise extinguished. 

An accused may be guilty of an attempt even though the commission of 
the intended offense was impossible because of unexpected intervening circum- 
stances or even though the consummation of the intended offense was prevented 
by a mistake on the part of the accused. The physical impossibility of commit- 
ting the intended crime does not constitute a defense. For example, if A, without 
justification or excuse and with intent to kill B, points a gun a t  him and pulls 
the trigger, A is guilty of attempt to murder, even though, unknown to him, 
the gun is defective and will not fire. A person who puts his hand in the pocket 
of another with intent to steal his billfold is guilty of an attempt to commit 
larceny, even though the pocket is empty. These examples illustrate that an 
accused may be guilty of an attempt to commit an offense when he engages in 
conduct which would constitute the crime, o r  directly tend to do so, if the 
attendant facts and legal relationships were as he believed them to be. 

Soliciting another to commit an offense does not constitute an attempt. 
An accused may be convicted of an attempt to commit an offense although 

i t  appears on the trial that the offense was consummated. See 158 (Lesser 
included offenses) . 

An attempt to commit an offense should be charged under this article 
unless the attempt is specifically denounced by some other article, in which 
event i t  should be charged under that article. See Articles 85, 94, 100, 104, 128. 

Proof. (a) That the accused did a certain act; ( b )  that the act was done 
with specific intent to commit a certain offense under the code; and ( c )  that 
the act amounted to more than mere preparation and apparently tended to effect 
the commission of the intended offense. 

160. ARTICLE 81-CONSPIRACY 
Discussion. To constitute the offense of conspiracy in violation of Article 

81, there must be an agreement between two or more persons to commit an 
offense under the code and the doing of an act by one or more of the conspirators 
to effect the object of that agreement. 

The agreement in a conspiracy need not be in any particular form nor 
manifested in any formal words. I t  is sufficient if the minds of the parties 
arrive at a common understanding to accomplish the object of the conspiracy, 
and this may be shown by the conduct of the parties. The agreement need not 
state the means by which the conspiracy is to be accomplished or what part each 
coilspirator is to play. 

The overt act must be an act independent of the agreement to commit the 
offense.It must be an act done by one or more of the conspirators either a t  the 
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time of or following the agreement to commit the offense, and done to carry into 
eff& the object of the agreement. The overt act need not be in itself criminal, but 
it must be a manifestation that the conspiracy is being executed. Thus, a tele- 
phone call by a conspirator to the intended victim of a conspiracy .torob, inviting 
the intended victim to the scene of the intended crime, would constiute the 
overt act necessary to complete the offense of conspiracy. An overt act by one 
conspirator becomes the act of all without any new agreement specifically 
directed to that act and each conspirator is equally guilty although he does not 
participate in, or have knowledge of, all of the details of the execution of the 
conspiracy. Similarly, each conspirator is liable for all of the acts of the other 
members of the conspiracy done in pursuance of the conspiracy during its 
existence. 

A person may be guilty of conspiracy although incapable himself of com- 
mitting the intended offense. For example, a bedridden conspirator may know- 
ingly furnish the automobile to be used in a robbery, or a guard may conspire 
with prisoners to effect their escape from confinement. 

A conspiracy to commit an offense is a separate and distinct offense from the 
offense which is the object of the conspiracy, and both the conspiracy and the 
consummated offense which was its object may be charged, tried, and punished. 
The commission of the intended offense may also constitute the overt act which 
is an element of the conspiracy to commit that offense. 

I f  a party to the conspiracy abandons or withdraws from the agreement 
to commit the offense before the commission of an overt act by any conspirator, 
he is not guilty of conspiracy under Article 81. An effective withdrawal or 
abandonment must consist of affirmative conduct which is wholly inconsistent 
with adherence to the unlawful agreement and which shows that the party has 
severed all connection with the conspiracy. I f  a conspirator effectively aban- 
dons or withdraws from the conspiracy after the performance of an overt act 
by one of the conspirators, he remains guilty of conspiracy and of all offenses 
committed pursuant to the conspiracy up to the time of his abandonment or 
withdrawal, but he is not liable for offenses committed by the remaining con- 
spirators after his abandoment or withdrawal. Neither the withdrawal of a 
conspirator from the conspiracy nor the joining of another conspirator creates 
a new conspiracy or affects the status of the remaining members. 

It is not a defense that the means adopted by the conspirators to achieve 
their object, if apparently adapted to that end, were actually not capable of 
success, nor that the conspirators were not physically able to accomplish their 
intended object. 

Title 18 U.S.C. denounces conspiracies to commit certain specific offenses 
which do not require an overt act. These conspiracies should be charged under 
Article 134. 

If  all the persons with whom the accused is alleged to have conspired are 
tried and found not guilty of the same conspiracy, the accused cannot properly 
be convicted of that conspiracy. If  after the trial and conviction of the accused 
all the persons with whom he was alleged to have conspired have been found 
not guilty, the conviction of the accused may not stand. The accused may 
properly be convicted of conspiracy, however, if the evidence establishes that a 
conspiracy existed between the accused and other alleged conspirators, named 
or described in the specification, who have not been and are not later tried and 
acquitted. 



PUNITIVE ARTICLES 11 162 

Proof. ( a )  That the accused and one or more persons named or described 
entered illto an agreement; ( b )  that the object of the agreement 11-as to commit 
an offense under the code; ancl (c) that one or more of the persons named or 
described performed an act to effect the object of tlie conspiracy, as alleged. 

161. ARTICLE 82-SOLICITATION 
Discussion. A solicitation in violation of this article is complete when a 

solicitation is made or advice is ,given 11-it11 the wrongful intent to influence 
nnother or others to commit any of the four offenses named in the article. It 
is not ilecessary that the person or persons solicited or advised act upon the 
solicitatioi~or advice. If after the solicitation or adrice the offense of desertion 
or nlutiily is attempted or committed or the offense of misbehavior before the 
enemy or seclition is committed, the accused shall be punished wit11 the punish- 
melit provided for tlle commission of the offense solicited or advised. If  the 
offense of desertion or mutiny is not attempted or commiltted, or if the offense 
of n~isbel~avior before the enemy or sedition is not committed, the accused shall 
be punished as a court-martial may direct. 

Solicitntion may be accomplished by other means than by word of mouth 
or writing. Any act or conduct which reasonably may be construed as a serious 
request or advice to commit one of the offenses named in the article may con- 
stitute solicitation. It is not necessary that the accused act alone in the solicita- 
tion or in the advising; he may act through other persons in committing this 
offense. 

Solicitation to coninlit offenses other than violations of the articles enumer- 
ated in this article may be charged as violations of Article 134. 

Proof. ( a )That the accused solicited or advised a certah person or persons 
to commit the offense, as alleged. 

If  the offense solicited or advised was attempted or committed, there shall 
be added an additional element of proof: ( 6 ) That the offense solicited or ad- 
vised was (committed) (attempted) as the proximate result of the solicitation 
or advice. 

As to proof of the commissioi~ or attempted commission of the offense 
solicited or advised, see 157 (Proof). 

162. ARTICLE 83-FRAUDULENT ENLISTMENT, APPOINT-
MENT, OR SEPARATION 

Discussion. A fraudulent enlistment, appointment, or separation is one 
procured by means of either a knowingly false representation in regard to any 
of the qnalifications or disqualifications prescribed by law, regulation, or orders 
for the specific enlistment, appointment, or separation, or a deliberate conceal- 
ment in regard to any of those clisqualifications. 

The misrepresentation or concealment may be -dl1 regard to matters 
IT-hich, if truthfully sta:ted or revealed, ~vould induce an inquiry by the recruiting 
apl~oilxting, or separatinw officer concerning the qualifications or disqualifica- 

tl

tions for enlistment, appolntinent, or separation, such as ans1-i-ers to questions as 
to previous service, previous applications for enlistinent or appointment, or 
depenc1ent.s. 

A11 essential element of the offense of fraudulent enlistment o t  appoint- 
inent is tllnt the accused shall have received pay or allowances thereunder. 
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Accordingly, a member of the armed forces who enlists or accepts an appoint- 
ment without being regularly separated from a prior enlistment or appointment 
should be charged under this article only if he has received pay or allo~vances 
under the fraudulent enlistment or appointment. Acceptance of food, clothing, 
shelter, or transportation from the government constitutes receipt of allow- 
ances. Ron-ever, 11-hatever is furnished the accused ~vhile in custody, confine- 
ment, arrest, or other restraint pending trial for fraudulent enlistment or 
appointment is not considered an allowance. 

A person who procures himself to be enlisted, appointed, or separated by 
means of several misrepresentatio~is and concealments as tO his qualifications 
for the one enlistment, appointment, or separation so procured, commits but 
one offense under Article 83. 

After apprehension, an accused who is charged with having fraudulently 
obtained his discharge from an armed force is subject to the code while in the 
custody of the armed forces for t r i d  upon the fraudulent discharge. See Article 
3(b).  As to offenses committed before a fraudulent discharge, see 11. 

The receipt of pay or allowances should be proved by direct evidence if this 
evidence is reasonably available, but may be proved by circumstantial evidence, 
such as by showing that the accused was on duty under the enlistinent or 
appointment a sufficient time to warrant the inference that he had been fed 
or sheltered, or both. 

I f  concealment of a discharge of any type is alleged, the service record is 
admissible evidence of the fact, type, and date of discharge. See 143b(2) (6). 

Proof. ( a )  The enlistment, appointment, or separation of the accused in 
or from an armed force; (6) that the accused knowingly misrepresented or 
deliberately concealed a certain material fact or facts regarding his qualifica- 
tions for enlistment, appointment, or separation; ( c )  that his enlistment, 
appointment, or separation was procured by that knowingly false representa- 
tion or delihrate concealment; and, in a case of fraudulent enlistment or 
appointment, (d) that under that enlistment or appointment the accused 
received either pay or allowances, or both, as alleged. . 

163. ARTICLE 84--EFFECTING UNLAWFUL ENLISTMENT, 
APPOINTMENT, OR SEPARATION 

Discussion. The accused must know that the enlistment, a;ppointment, or 
separation effected by him was of a person whose enlistment, appointment, 
or separation was prohibited by law, regulation, or order. It must be proved that 
the enlistment, appointment, or separation when effected was prohibited by 
law, regulation, or order and that the accused knew that the person whose enlist- 
ment, appointment, or separation he effected w~zs ineligible for the enlistment, 
appointment, or separ a t' lon. 

Proof. ( a )  That the accused effected the enlistment, appointment, or sepa- 
ration of the person named, as alleged; (6) that this person was ineligible for 
the enlistment, appointment, or separation because i t  was prohibited by law, 
regulation, or order; and ( c )  that the accused knew of these facts at the time 
of the enlistment, appointment, or separation. 

164. ARTICLE 85-DESERTION 
a. DESERTION 
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Discussion.Under Article 85 (a) a member of the armed forces is guilty 
of desertion when he : 

Without authority goes or remains absent from his unit, organization, 
or place of duty with intent to remain away therefrom permanently, or 

Quits his unit or organization or place of duty with intent to avoid 
hazardous duty or to shirk important service. 
Under Article 85(b) any commissioned officer of the armed forces who, 

after tender of his resignation and before notice of its acceptance, quits his post 
or proper duties without leave and with intent to remain away therefrom per- 
manently is guilty of desertion. 

A prisoner whose dismissal or dishonorable or bad-conduct discharge has 
been executed, although he may be subject to military law under Article 2(?'), 
is not a "member of the armed forces" within the meaning of Article 55. 

( I )  Absence wi thout  authority w i t h  in tent  to  remain azoay pernzanentzy. 
Both the absence without authority and the intent to remain away permanently 
are essential elements of the offense. The offense is complete when the person 
absents himself without authority from his unit, organization, or place of 
duty with the intent to remain away therefrom permanently. I t  is not necessary 
that the person absent himself entirely from military jurisdiction and control, 
and the fact that such an intent is coupled with a purpose to report for duty 
elsewhere, or to enlist or accept an appointment in the same or another armed 
force, does not constitute a defense. A prompt repentance and return, while 
material in extenuation, is no defense. Unless an intent to remain away perma- 
nently from his unit, organization, or place of duty exists a t  the inception of, 
or a t  some time during the absence, the person cannot be a deserter guilty of 
desertion in violation of Article 85 (a) (1). 

Although enlisting or accepting an appointment in the same or another 
armed force without being regularly separated and without disclosing that fact 
or entering a foreign armed service without authorization is evidence of an 
intent to remain away permanently, this conduct does not of itself constitute 
the offense of desertion. I f ,  without being regularly separated from one of the 
armed forces, a person enlists or accepts an appointment in the same or another 
armed force, his presence in the military service under such an enlistment or 
appointment is not in itself a return to military control with respect to his 
former enlistment or appointment, although a return may be effected through 
his voluntary disclosure of the facts or through the discovery of the facts with- 
out his aid. I f  a person while in desertion enlists or accepts an appointment in 
the same or another armed force and deserts while serving under that enlistment 
or appointment, he is amenable to trial for both desertions. 

(2) Quit t ing unit, organizatz'on, or place of d u t y  w i t h  in tent  to  avoid 
hazardow d u t y  or to shirk important  service. The "hazardous duty" or "impor- 
tant service" may include service such as duty in a combat or other dangerous 
area; embarkation for certain foreign or sea duty; movement to a port of 
embarkation for that purpose; entrainment for duty on the border or coast in 
time of war or threatened invasion or other disturbances; strike or riot duty; 
or employment in aid of the civil power in, for example, protecting property, 
or quelling or preventing disorder in times of great public disaster. Such 
services as drill, target practice, and practioe marches will not 
ordinarily be regarded as a duty is hazardous or a service 
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is important depends entirely upon the circumstances of the particular case. 
For example, overseas service is not important service merely because it is per-
formed overseas. On the other hand, service may be important outside a combat 
area or even in peacetime. Basic training, for example, may be important service 
when the use of a soldier who has not completed that training has been sub- 
stantially restricted by law or regulation. What constitutes hazardous duty or 
important service is a question of fact for the court-martial to d m w  

Proof.Desertion b y  absence wi th  intent to remain away permanentzy. (a) 
That without authority the accused absented himself from his unit, organiza- 
tion, or place of duty; ( b )  that he intended, a t  the time of absenting himself or 
at some time during his absence, to remain away permanently from his unit, 
organization, or place of duty ;and ( c )  that his desertion was of a duration and 
was terminated, as alleged. 

Desertion by  quitting unit,  organization, or place of duty wi th  intent to 
avoid hazardous duty  or to shirk: important seruice. ( a )  That the accused quit 
his unit, organization, or place of duty ; (6) that he did so with intent to avoid 
hazardous duty or to shirk important service; and ( c )that his desertion was of a 
duration, as alleged. 

Desertion by  quitting post'or duties prior to notification of acceptance of 
resignation. ( a )  That the accused was a commissioned officer of an armed force 
and had tendered his resignation; ( b )  that before notice of the acceptance of 
his resignation, he quite his post or proper duties without leave; ( c )  that he 
did so with intent to remain away permanently from his post or proper duties; 
and (d) that his desertion was of a duration and was terminated, as alleged. 

Absence without authority (Absence without leave). Absence without leave 
is usually shown by entries in the morning report in the case of the Army, the 
unit military strength balance report in the case of the Air Force, and by entries 
in the service record or unit personnel diary in the case of the Navy, Marine 
Corps, and Coast Guard. However, elltries that administratively refer to an 
accused as a "deserter" are not evidence of intent to desert. When the dates 
of the inception of an unauthorized absence and of a later return to  military 
control are shown, it may be inferred that a continuous unauthorized absence 
existed for the entire period. Return to military control may be effected by re- 
turn to any of the armed forces whether or not the accused is a member of that 
armed force. 

When an absentee is taken into custody by civilian authorities a t  the re- 
quest of the military authorities, the absence is terminated at that time. When 
an absentee is in the hands of civilian authorities for other reasons and these 
authorities make him available for return to military control, the absence is 
terminated when the military authorities are advised of his availability. 

Intent in desertion by  absence wi th  intent to remain away permanentZy. To 
be guilty of desertion under Article 85(a ) (1)or Article 85(b), a person must 
have had, either a t  the inception of the absence or at some time during it, an in- 
tent to remain away permanently. A court-martial must be satisfied beyond 
reasonable doubt of the existence of this intent based upon all the facts and 
circumstances of the case, including any inferences which may be drawn there- 
from. A plea of guilty of absence without leave to a charge of desertion does 
not in itself raise any inference of such an inteilt and is not in itself a sufficient 
basis for a conviction of desertion. 
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Among those circumstai~ces from which an inference that an accused in- 
tended to reillail1 absent permanently may logically be clra\~n are that the period 
of absence was of a prolonged duration; that the accnsed attempted to dispose 
of his uniform or other military property; that lie purchased a ticket for a 
distant point or was arrested or surrendered at a considerable distance froill 
his station; that while absent he was in tlle neigllborhood of military posts or 
statioils and did not surrender to the military authorities; tliat he was dis- 
satisfied in his company or on his ship or with the military service; tbnt he had 
made remarks indicating an intention to desert the service; that he was under 
charges or had escaped from confineinent at the time he absented himself; that 
just before absenting hin~self he stole money, civilian clothes, or other property 
that would assist him in getting an-ay ;or tliat without being regularly separated 
from an armed force he enlisted or accepted an appointinent in the same or 
another armed force without fully disclosing tlle fact that he had not been 
regularly separated or entered any foreign aril~ed service without being au- 
thorized by the United States. I f  the inference is drawn, evidence introduced 
in rebuttal of the inference must be weighed agizinst it. Thus, evidence of pre- 
vious excellent and long service, that none of the property of the accused was 
missing from his locker, that he was under the influence of intoxicating liquor 
or drugs when he absented himself and that he continued for some time under 
their influence must be weighed agninst any inference of an intent to desert. 
Testimony by the accused that he intended to return is not coilclusive of the 
actual existence of an intent to return, as the court may believe or reject the 
testimony of any witness in whole or in part. The fact that a person intends 
to report or actually reports at another station does not prevent a conviction for 
desertion, as that fact in connection with other circumstances may tend to es- 
tablish his intention not to return to his proper place of duty. However, a person 
absent without leave from his place of service and without funds may report to 
another station for transportation back to his original place of duty, which 
circumstances would tend to negate the existence of an intent to  desert. No 
general rule can be laid down as to the effect to be given to an intention to report 
or an actual reporting a t  another station. 

Intent i n  desertion by  quitting unit: organization: or place of du ty  wi th  
intent to  avoid hazardous duty  or to  shirk important service. I n  proving a 
specification alleging that the accused quit his unit or  organization or place of 
duty with the intent to avoid hazardous duty or with the intent to  shirk impor- 
tant service, there should be evidence of facts raising a reasonable inference that 
the accused knew with reasonable centainty that he would be required for the 
hazardous duty or important service. For example, it might be sliown ; (a) That 
the accused was personally warned of the imminence of the duty or  the service; 
or ( b )  that his organization, as a ~vl~ole, was so warned at a formation a t  which 
the roll U-mcalled and the accused was present; or (c) that the period of his 
absence was of such a duration and under such circumstances as to raise an 
inference that the accused knew or  had reasonable cause to know that he would 
miss a certain hazardous duty or important service. 

6. ATTEMPTING TO DESERT 

Discussion. An attempt to desert is an overt act beyond mere preparation 
toward acmmplislling a purpose to desert. Once the attempt is made, the fact 
that the person desists, either of his own accord or otl~erwise, does not cancel 
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the offense. The offense of attempting to desert is complek, for example, if the 
person, intending to desert, hides himself in an empty freight car on a military 
reservation, intending toeffect his escape by being taken away in the car. Enter- 
ing khe car with the intent to desert is the overt act. See the discussion of deser- 
tion. For a more detailed discussion of attempts, see 159. 

Proof. ( a )  That the accused made the attempt by doing an overt act or 
aots; and ( b )  that the attempt was made with the intent to desert. See the 
comments under proof of desertion. 

165. ARTICLE 86ABSENCE WITHOUT LEAVE 
Discussion. See 164a. This article is designed to cover every case not dse- 

where provided for in which any member of the armed forces is through his 
own fault n& at the place where he is required to be at a prescribed time. 
Specific intent is not an element of this offense and proof of the unauthorized 
absence alone is sufficient to establish a prima facie case. Specific inherit is, 
however, a necessary element of the proof of certain matters in aggravation 
when alleged in wnnwtion with absence without leave. Thus, if it is alleged 
that an unauthorized absence was with intent to avoid maneuvers or field exer- 
cises, it must be proved that the accused absented himself without authority for 
the purpose of avoiding maneuvers or field exercises. The first part of this 
article-relating to the appointed place of duty-applies whether the place is 
appointed as a rendezvous for several or for one only. Thus it applies in the case 
of a member of the armed forces failing to report for kitchen police or as a 
messman. The second part of the article applies to leaving the place of duty 
after reporting. A place of duty is not appointed within lthe meaning of this 
article unless the accused knew or had reasonable cause to know of the order 
purporting to appoint that place of duty. 

A member of the lamed forces turned over to the civil authorities upon 
request under Article 14 is not absent without leave while held by them under 
thak delivery. Also, when a member of the armed forces, being absent with leave, 
or absent without leave, is held, tried, and acquikted by civil authorities, his 
status a s  absent with leave, or absent without leave, is not thereby changed, 
however long he may be held. If a member of the armed forces is convioted by 
the civil authorities, the faat that he was arrested, held, and tried does not 
excuse any unauthorized absence. The status of absence without leave is not 
changed by an inability to return through sickness, lack of transportation 
facilities, or other disabilikies. Rut the fact that all or part of a period of 
unauthorized absence was in a sense enforced or involuntary should be given 
due weight when wnsidering the type of court to which the case should be 
referred, or, in the event of conviction, the punishment to be imposed. When, 
however, a man on authorized leave is unable to return a t  the expiration tl~ereof 
through no fault of his own, he has not committed the offense of absence without 
leave, there being an excuse for the absence in such a case. 

A prisoner whose dismissal, dishonorable, or bad-conduct discharge has 
been executed is no longer a member of the armed forces within the meaning 
of Article 86. Accordingly, such a prisoner may not be charged wikh absence 
without leave under Article 86 but should, if the facts warrant, be charged with 
escape from confinement under Article 95, or an offense under Article 134. 
Until actual execution of the dishonorable or bad-conduct discharge, the pris- 
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oner is subjeot to Article 86, even though the dishonorable or bad-conduct 
discharge may have been ordered executed. 

Proof. I f  the accused fails to go to or goes from his appointed place of 
duty. (a)  That a certain authority appointed a certain time and place of duty 
for the accused, as alleged; (b) that the accused knew or  had reasonable cause 
to know of that time and place; and (c) thak, without authority, the accused 
failed to go to the appointed place of duty a t  the time prescribed, or, having 
so reported, went from that place. 

I f  the accused is charged with absenting himself without leave. (a)  That 
the accused absented himself for a certain period from his unit, organization, 
or place of duty a t  which he was required to be, as alleged; and (7,) that the 
absence was without authority from anyone competent to give him leave. 

I f  the accused is charged with absenting himself without leave from his 
guard, watch, or duty section with intent to abandon the same. (a)  That $he 
accused absented himself from his guard, watch, or duty section, as alleged; 
(6) tlha't the absence of the accused was without authority; and (c) that the 
accused intended to abandon his guard, watch, or duty section. 

If  the accused is charged with absenting himself without authority with 
intent to avoid munewvers or field exercises. (a)  That the accused absented 
himself for a certain period from his unit, organization, or place of duty at 
which he was required to be; (b) that t11e absence of the accused was withoult 
authority ; (c) that the mused  knew or had reasonable cause to know Ithat the 
absence would occur during a part of a period of maneuvers or field exercises ; 
and (d) thlat the accused intended to avoid all or part of a period of maneuvers 
or field exercises. 

I n  connection ~ $ 1 1  proof of absence without leave, see 143 (Documentary 
Evidence) and 164a (Discussion of absence without leave as an element of 
dese~tion). 

U6. ARTICLE 8'7-MISSING MOVEMENT 
Discussion.Article 87 denounces "Missing Movement" as the offense com- 

mitted by 'any person subject to the code who through neglect or design misses 
the movement of a ship, aircraft, or unit with whicl~ he is required to move in 
the course of du by. 

The word "movement" as used in Article 87 does not include practice 
marohm which are to be of ghort duration wit% a return to 'the point of de- 
parture contemplated, nor does it include minor ohanges in looation of ships, 
airera&, or units, as when a ship is shifted from one berth to andther in the 
same h ipyard  or harbor or when a unilt is moved from one barracks to another 
on the same post. 

"Through neglect" means the omission by a person to take such measures 
as are appropride under the circumstances to assure that he will be present 
with his ship, aircraft, or unit a t  the time of a sdl~eduled movement, or his doing 
of some act without giving attention to its probable consequences in connection 
with the prospective movement, such as a departure from the vicinity of the 
prospective movement to such a distance as would make i t  likely that he could 
not rerturn in time for themovement. 

,I n  order to be guilty of the offense, the accused must have known, or have 
had reasonable cause Ito have known, of the prospective movement which he is 
alleged to have missed. Knowledge of the exact hour or even of tjhe exact date of 
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the scheduled movement is not required. It is sufficient if the approximate date 
was known to the accused. However, there must always be a causal connection 
between the conduot of the amused and the missing of the scheduled movement. 
Knowledge of the scheduled movement may be proved by remarks made by the 
accused t o  others or by testimony that the accused was informed, directly or 
indirectly, of the prospective movement. For example, proof Dhat the accused 
was notified of o he prospective movement may consist of evidence that he was 
present a t  a roll call, muster, or other formation a t  which the information was 
given orally. Proof of general knowledge in the accused's organization of the 
prospective movement of the ship, aircraft, or unit would justify an inference 
by a court of the necessary knowledge on the part of the accused. 

That the accused actually missed the movement may be proved by docu- 
mentary evidence, as by a proper entry in a log or a morning report. This fact 
may also be proved by the testimony of personnel of Dhe ship, aircraft;, or unit 
(or by other evidence) that bhe movement occurred at a certain time, together 
with evidence that the accused was physically elsewhere a t  that time. 

Proof. ( a ) That the accused was required in the course of duty to  move 
with a ship, aircraft, or unit; ( b )  that the accused knew or had reasonable cause 
to know of the prospective movement of the ship, aircraft, or unit; (c) that, at 
&he time and place alleged, the accused missed the movement of the ship, air- 
craft, or unit; and (d) that the accused missed the movement th,rough design 
or neglect, as dleged. 

167. ARTICLE SGCONTEMPT TOWARD OFFICIALS 
Discussion. Article 88 denounces the use by any commissioned officer of 

the armed forces of conternpkuous words against the President, the Vice Presi- 
dent, Congress, the Secretary of Defense, the Secretary of a military depart- 
ment, the Secretary of the Treasury, or the Governor or legislature of any State, 
Territory, Commonwealth, or possession in which he is on duty or present. 

This a h c l e  covers both words whiuh are contemptuous in themselves, such 
as abulsive epithets, denunciatory or contemptuous expressions, or intemperate 
or malevolent comments upon official or personal acts, and words which are con- 
temptuous because of the connection in which they are used and the surrounding 
circumstances. 

The official or group against whom the words are used must be occupying 
one of the offices or be one of the groups named in Article 88 at the time of the 
offense. "Congress" does not include .a member as an individual; "legislaturen 
does not include its members individually; nor does "governor" include a "lieu- 
tenant governor." However, it is immaterial whether &he words are used against 
the official in his official or private capacity. 

The language must be contemptuous and must, by an act of the accused, 
come to the knowledge of a person other than the accused. If  not personally con- 
temptuous, adverse criticism of one of the officials or groups named in the article 
in the course of a political discussion, even though emphatically expressed, may 
not be charged as a violation of the article. Similarly, expressions of opinion 
made in a purely private conversation should not ordinarily be made the basis 
for a court-martial charge. However, giving broad circulation to  a written 
publication containing contemptuous words of the kind made punishable by this 
article, or the utterance of coiltemptuous words of this kind in the presence of 
military subordinates, would constitute an aggravation of the offense. 
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Truth or falsity of the statements may be immaterial, since the gist of the 
offense is the contemptuous character of the language and the malice with which 
it is used. 

Proof. (a)  That the accused used the words alleged against an official or 
group named in the article; and ( b )  that these words were contemptuous, either 
in themselves or by virtue of the circumstances under which they were used. 

168. ARTICLE 89-DISRESPECT TOWARD A SUPERIOR COM- 
MISSIONED OFFICER 

Discussion.The disrespectful behavior contemplated by this article is such 
as detracts from the respect due to the authority and person of a superior com- 
missioned officer. It may consist of acts or language, however expremed, and it 
is immateri~d whebher they refer to the superior as an officer or as a private 
individual. 

It is not essential that the disrespectful behavior be in the presence of the 
superior, but in general i t  is considered objectionable to hold one accountable 
under this article for what was said or  done by him in a purely private 
conversation. 

It is not necessary that the "superior commissioned officer" be in the execu- 
tion of his office ak the time of the disrespectful *behavior. As defined by Article 
1(5), a "superior commissioned officer" is a commissioned officer who is superior 
in rank or command. With respect to a person who is a medber of one armed 
force, a commissioned officer of another armed force who is duly placed in the 
chain of command over that person is, within the meaning of Article 89, "his 
superior commissioned officer" ;but an officer of another armed force would not 
be "his superior commissioned officer" merely because of higher rank. Tahe officer 
toward whom the disrespectful behavior is directed need not, however, be in the 
chain of command over the accused if both are members of the same armed 
force and the officer is superior in rank, but not inferior in command, to the 
accused. Under certain circumstances, a superior commissioned officer may not 
be senior in rank ; for instance, a line officer, ehough inferior in rank, may be 
the commanding officer, and thus the superior of a staff officer, such as a medical 
officer, in bhe organization. 

Disrespect by words may be conveyed by opprobrious epithets or other 
contemptuous or denunciatory language. Disrespect by acts may be exhibited in 
a variety of modes-as neglecting the customary salute, by a marked disdain, 
indifference, insolence, impertinence, undue familiarity, or other rudeness in 
the presence of the superior officer. 

I f  the accused did not know that the person against whom the acts or words 
were directed was his superior commissioned officer; he may not be convicted of 
a violation of this article. 

Proof. (a)  That the accused did or omitted to do certain acts or used certain 
language to or concerning a certain commissioned officer, as alleged; ( b )  that 
the behavior involved in those acts, omissions, or words was under certain cir- 
cumstances, or in a certain connection, or with a certain meaning, as alleged; (c) 
that the officer toward whom the acts, omissions, or words were directed was the 
superior officer of the accused; (d) that the accused at the time knew that the 
person toward whom the acts, omissions, or words were directed was his superior 
commissioned officer; and ( e )  that under the circumstances, the behavior was 
disrespectful to that superior offiwr. 
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169. ARTICLE 90ASSAULTING OR WILLFULLY DISOBEYING 
SUPERIOR COMMISSIONED OFFICER , 

a. STRIKING OR ASSAULTING SUPERIOR COMMISSIONED OFFICER 

Discussion. The phrase "his superior commissioned officer" in Article 90 
has the same meaning as i t  does in Article 89. See 168. I f  the accused did not 
know the officer to be his superior commissioned officer, he may not be convicted 
of this offense. 

The word "strikes" means an intentional blow with anything by which a 
blow can be given. 

The phrase "draws or lifts up any weapon against" covers any simple as- 
sault committed in the manner stated. The drawing of any weapon in an ag- 
gressive manner or the raising or brandishing of the same in a threatening 
manner in the presence of the superior, and at him, is the sort of act proscribed. 
The raising in a threatening manner of a firearm, whether or not loaded, of a 
club, or of any thing by which a serious blow could be given is within the de- 
scription "lifts up." 

The phrase "offers any violence against him" comprises any form of bat- 
tery or of mere assault not embraced in the preceding more specific terms 
"strikes" and "draws or lifts up." I f  not executed, the violence must be physically 
attempted or menaced, A mere threatening in words is not an offering of violence 
in the sense of this article. 

An officer is in the execution of his office when engaged in any act or service 
required or authorized to be done by him by statute, regulation, the order of a 
superior, or military usage. I n  general, any striking or use of violence against 
any superior officer by a person subject to military law, over whom it  is the duty 
of that superior officer to maintain discipline at the time, would be striking or 
using violence against him in the execution of his office. The commanding offi- 
cer on board a ship or the cornanding officer of a unit in the field is generally 
considered to be on duty a t  all times. See 191. 

A discharged prisoner or other civilian subject to military law (see Art. 2) 
and under the command of a commissioned officer is subject to the provisions of 
this article. 

I n  a prosecution for striking or assaulting a superior commissioned officer 
in violation of this article, an accused may establish a defense by proof that the 
striking or other act of violence was done in legitimate self-defense (216c) or in 
the proper discharge of some duty. 

Proof; (a )  That the accused struck a certain commissioned officer, or drew 
or lifted up a weapon against him, or offered violence against him, as alleged; 
( 6 )  that the officer was the superior commissioned officer of the accused a t  the 
time; (c) that the superior commissioned officer was in the execution of his office 
at the time; and (d) thak the accused a t  the time knew the officer was his superior 
commissioned officer. 

6 .  DISOBEYING SUPERIOR COMMISSIONED OFFICER 

Discussion. The willful disobedience contemplated is such as shows an 
intentional defiance of authority, as when an enlisted person is given a lawful 
command by a commissioned officer to do or cease doing a particular thing a t  
once and refuses or deliberately omits to do what is ordered. A neglect to comply 
with an order through heedlessness, remissness, or forgetfulness is not a vio- 
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lation of this article but may be an offense under Article 92. I f  the order to a 
person is to be executed in the future, a statement by him to the effect that he 
intends to disobey it is not an offense under Article 90, although carrying out 
that intention may be. See 168 as to the meaning of the phrase "his superior com- 
missioned officer." 

The order must relate to military duty and be one which the superior 
commissioned officer is authorized under the circumstances to give the accused. 
Disobedience of an order which has for its sole object the attainment of some 
private end, or which is given for the sole purpose of increasing the penalty 
for an offense which it is expected the accused may commit, is not punishable 
under this article. 

A person cannot be convicted under this article if the order was illegal; 
but an order requiring the performance of a military duty or act may be 
inferred to be lawful and it is disobeyed at the peril of the subordinate. See 
576 as to the manner of determining the legality of an order. Acts involved 
in the disobedience of an illegal order might under some circumstances be 
charged as insubordination under Article 134. 

The fact that obedience to a command would involve a violation of the 
religious scruples of the accused is not a defense. 

The order must be directed to the subordinate personally. Failure to com- 
ply with the general or standing orders of a command, or with the regulations 
of an armed force, is not an offense under this article, but may be under Article 
92. Likewise, a nonperformance by a subordinate of any mere routine duty 
may be a violation of Article 92 or Article 134, as the case may be, but not 
of this article. 

As long as it is understandable, the form of an order is immaterial, as is 
the method by which it is transmitted to the accused, but the communication 
must amount to an order, and the accused must know that it is from his superior 
commissioned officer, that is, a commissioned officer who is authorized to give the 
order whether he is superior in rank to the accused or not. 

Proof. (a)That the accused received a certain lawful command from a 
certain commissioned officer, as alleged; (6) that this officer was the superior 
officer of the accused; (G) that the accused willfully disobeyed the command; 
and ( d )  that the accused at the time knew the officer was his superior com- 
missioned officer. 

170. ARTICLE 91-INSUBORDINATE CONDUCT TOWARD WAR- 
RANT OFFICER, NONCOMMISSIONED OFFICER, OR PETTY 
OFFICER 

a. ~ E N E R ~ LDISCUSSION 

Article 91 has the same general objects with respect to warrant officers, 
noncommissioned officers, and petty officers as Articles 89 and 90 have with 
respect to commissioned officers, namely, to insure obedience to their lawful 
orders, and to protect them from violence, insult, or disrespect. The offenses 
denounced by this article are those committed by a subordinate in his relations 
to one senior to him. For example, a warrant officer would not be guilty under 
Article 91 for disobeying the order of a noncommissioned officer or a petty 
officer, but, if a warrant officer were to fail to obey the lawful order of an 
armed forces policeman of lower grade in the execution of his duty, he would 
be guilty of an off'ense under Article 92. An assault by a prisoner whose separa- 
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tion from the service has been accomplished, or  by any other civilian subject 
to military law, upon a warrant officer, a noncommissioned officer, or petty 
officer should be charged under Article 134. ' 

If  the accused did not know thdt the person assaulted was his superior, 
he may not be convicted of a violation of this article. This lack of knowledge 
is not a defense, hornel-er, as to an included offense which does not depend upon 
seniority. 

The terms "millfully disobeys," " la~~ful ,"  and "in the execution of his 
office" are used in the same sense as in Article 90; and the term "order" is 
used in the same sense as "command" in Article 90. 

b. ASSAULTING A WARRANT OFFICER, NONCOMMISSIONED OFFICER, OR PETTY 

OFFICER 

Discussion. See 170a. For the definition of assault, see 207a. 

Proof. ( a ) That the accused enlisted person or warrant officer struck or 
assaulted a certain warrant officer, noncommissioned officer, or petty officer as 
alleged ; ( b ) that the assault was committed while the warrant officer, noncom- 
missioned officer, or petty officer was in the execution of his office; ( c )  that 
a t  the time the warrant officer, iloilcommissioned officer, or petty officer was 
t.he superior of the accused; and ( d ) that the accused knew at  the time that 
the warrant officer, noncommissioned officer, or petty officer mas his superior. 

C. DISOBEYING A WARRANT OFFICER, NONCOMMISSIONED OFFICER, OR PETTY 

OFFICER 

Discussion. See discussion under 170a. The article does not include an 
acting nonccvmmissioiled officer or adting petty officer, nor does ik include a 
military policeman or momber of the shore patrol who is not in fact a warrant 
officer, noncomrnis~ioned officer, or patty (officer. 911 order from a warrant 
officer, noncomini~ssioiled officer, or petty oficer in the execution of his office 
may be inferred to be a lawful order. See 57b as to the manner of determining 
t~llelegality of an order. 

Proof. ( a ) That the accused enlisted person or warrant officer received a 
certain lawful order from 'a. certain warrant. officer, noncommi~ssioi~d officer, 
or petty officer, as alleged; ( b ) that a t  the time the warrant officer, noncom- 
missioned officer, .or pet,ty offic,er 11-as t,he superior of the wcused; ( c ) that the 
:wc.used a t  t,he t,ime knew t.hat !the warralxt offic,er, noncohmissioned officer, or 
petty officer was his superior; and ( d )  that the accused willfully disobeyed 
the order. 

d. TREATING WITH CONTEMPT OR BEING DISRESPECTFUL I N  LANGUAGE OR 

DEPORTMENT TOWSRD W-IRRANT OFFICER, NOXCOMMISSIONED OFFICER, OR PETTY 

OFFICER 

Discussion. The word "toward" read in connection with the :phrase "while 
that officer is in the execution of his office" limits the application of this part of 
the article to behavior and language within the sight or hearing of the warrant 
officer, noncommissioned officer, or petty officer concerned. 

Proof. ( a )  That the accused did or omitted to do acts, or used language, 
under certain circumstances, or in a manner, or with an intended meaning, as 
alleged; ( b ) that the behavior or language was used toward and within the sight 
or hearing of a certain warrant officer, noncommissioned officer, or petty officer; 
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(c) that at the time the warrant officer, noncommissioned officer, or petty officer 
was the superior of the accused ; (d) that the accused at the time knew that the 
warrant officer, noncommissioned officer, or petty officer was his superior; and 
(e)  that the ~varrant officer, no~~commissio~~ed officer, or petty officer was in the 
execution of his office a t  the time. 

171. ARTICLE 92-FAILURE TO OBEY ORDER OR REGULATION 
a. VIOLATION OR FAILURE TO OBEY A LAWFUL GENERAL ORDER OR REGULATION 

Discussion. General orders or regulations are those orders or regulations 
generally applicable to an armed force which are properly published by the 
President or by the Secretary of Defense, of Transportation, or of a military 
department, and those orders or regulations generally applicable to the com- 
mand of the officer issuing them throughout the command or a particular sub- 
division thereof which are issued by an officer having general court-martial 
jurisdiction, a general or flag officer in command, or a commander superior to 
one of these. A general order or regulation issued by a commander with author- 
ity under Article 92(1) retains its character as a general order or regulation 
when another officer takes command, until it expires by its own terms or is 
rescinded by separate action, and this is true even if i t  is issued by an officer who 
is a general or flag officer in command and command is taken by another officer 
who is not a general or flag officer. A general order or regulation is lawful unless 
it is contrary to the Constitution, the laws of the United States, or lawful 
superior orders or for some other reason is beyond the authority of the official 
issuing it. See 57b as to the manner of determining the legality of the order or 
regulation. Article 92(1) contains no requirement that any kind of knowledge 
be either alleged or proved in a prosecution thereunder for violating or failing 
to obey a general order or regulation. 

Proof. (a) That there was a certain general order or regulatian; (6) that 
the accused had a duty to obey i t ;  and (c) that the accused violated or failed to 
obey the order or regulation. 

6 .  FAILURE TO OBEY OTHER LAWFUL ORDER 

Discussion. This section contemplates all other lawful orders which may 
be issued by a member of the armed forces, violations of which are not charge- 
able under Article 90, Article 91, or Article 92(1). It includes the violation of 
regulations which are not general regulations as discussed in 171a. I n  order to 
be guilty of this offense, a person must have had a duty to obey the order and 
must have had actual knowledge of the order. The accused's knowledge of the 
order may be proved directly, that is, by showing that the order was actually 
communicated to the accused, or i t  may be proved circumstantially, that is, by 
showing facts from which the members of the court may infer that the accused 
had knowledge of the order. Circumstantial evidence includes evidence that the 
order was generally known in the command, that it had been posted at such a 
time and place that the accused would be likely to  have read it, and similar 
circumstances tending to prove the knowledge. See 1386. Failure to obey the 
lawful order of one not a superior is chargeable under this article, provided the 
accused had a duty to obey the order. Examples of orders which a person might 
have a duty to obey, even though issued by one not a superior, are lawful orders 
of a sentinel or of members of the'armed forces police. 
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The particular order, or specific portion thereof, the accused is charged with 
having violated should be set forth in the specification in order that the accused 
may be fully apprised of the offense he is alleged to have committed. 

Proof. ( a )  That a certain lawful order was issued by a member of the 
armed forces; ( b ) that the accused had knowledge of the order; ( c ) that it was 
the duty of the accused to obey the order; and (d) that the accused failed to 
obey the order. 

C. DERF.LICTION IN THE PERFORMANCD OF DU!I'lES 

Discussion. A duty may be imposed by regulation, lawful order, or custom 
of the service. A person is derelict in the performance of his duties when he 
willfully or negligently fails to perform them, or when he performs them in a 
culpably inefficient manner. When the failure is with full knowledge of the duty 
and an intention not to perform it, the omission is willful. When the nonper- 
formance is the result of a lack of ordinary care, the omission is negligent. Cul- 
pable inefficiency is inefficiency for which there is no reasonable or just excuse. 
Thus, if it appears that the accused had the ability and opportunity to perform 
his duties efficiently, but performed them inefficiently nevertheless, he may be 
found guilty of this offense. However, an accused may not be charged under this 
article, or punished otherwise, if his failure in the performance of his duties is 
caused by ineptitude rather than by willfulness, negligence, or culpable ineffi- 
ciency. For example, a recruit who has earnestly applied himself during rifle 
training and throughout record firing may not be punished because he fails to 
qualify with the weapon ; nor may a sergeant who, however inefficient, has made 
an honest effort to maintain direction, be punished for becoming lost with his 
squad on a maneuver; nor may an artillery battery commander who has zeal- 
ously applied himself to the instruction of his battery in firing be punished 
because his battery fails to achieve a satisfactory score in a firing test. 

Proof. ( a )  That the accused had certain prescribed duties; and ( 6 )  that 
he was derelict in the performance of those duties. 

172. ARTICLE 93-CRUELTY AND MALTREATMENT 
Discussion. Article 93 provides for the punishment of any person subject 

to the code who is guilty of cruelty toward, or oppression or maltreatment of, 
any person subject to his orders. 

"Any person subject to his orders" means not only those persons under the 
direct or immediate command of the accused but extends to all persons who by 
reason of some duty are required to obey the lawful orders of the accused, 
whether he is in the direct chain of command over the person or not. 

The cruelty, oppression, or maltreatment must be real, although not neces- 
sarily physical. To assault and to subject to improper punishment are examples 
of this offense. 

The imposition of necessary or proper duties and the exaction of their per- 
formance will not constitute this offense even though the duties are arduous or 
hazardous or both. 

Proof. ( a ) That a certain person was subject to the orders of the accused; 
and ( b )  that the accused was cruel toward, or oppressed, or maltreated that 
person, as alleged. 
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173. ARTICLE 96MUTINY AND SEDITION 
a. ~ u n m  

Discussion. Article 94(a) (1) defines two distinct types of muthy, both 
requiring an intent to usurp or override military authority. One consists of the 
creation of violence or disturbance with this intent, and may be committed by 
one person acting alone or by more than one. The other, consisting of a refusal 
in concert with any other person to obey orders or otherwise do one's duty, im- 
ports collective insubordination and necessarily includes some combination of 
two or more persons in resisting lawful military authority. This concert of 
insubordination need not be preconceived, nor is it necessary that the act of 
insubordination be active or violent. It may consist simply in a persistent and 
concerted refusal or omission to obey orders, or to do duty, with an insubordinate 
intent, that is, with an intent to usurp or override lawful military authority. 
The intent may be declared in words, inferred from acts done, or inferred from 
surrounding circumstances. 

Proof. (a) That the accused created violence or a disturbance, or that he 
refused, in concert with another person or persons, to obey orders or otherwise 
do his duty; and (b )  that he did so with intent to usurp or override lawful 
military authority. 

6 .  SEDITION 

Discussion. Sedition is the creating, in concert with another or others, of 
revolt, violence, or other disturbance against lawful civil authority, with intent 
to cause the overthrow or destruction of that authority. It differs from mutiny 
in that it implies a resistance to civil power, as distinguished from military 
power. 

Proof. (a) That in concert with another person or persons the accused 
created revolt, violence, or disturbance against lawful civil authority ;and ( 6 )  
that he did so with intent to cause the overthrow or destruction of that authority. 

C. FAILURE) TO PFWVENT OR SUPPREGS A MXJTINY OR SEDITION 

Discussion. This section of the article requires that persons subject to the 
code do their L'utmost" to prevent and suppress acts of mutiny or sedition being 
committed in their presence. The word LLutmost" imports taking those measures 
to prevent or suppress a mutiny or sedition which may properly be called for by 
the circumstances of the situation, having in mind the rank and responsibilities 
or the employment of the individual concerned. When extreme measures are 
necessary under the circumstances, the use of a dangerous weapon or the taking 
of life may be justified, providing excessive force is not used. See 216a 
concerning justification. 

Proof. (a) That an offense of mutiny or sedition was committed ia the 
presence of the accused; and ( b )  that the accused failed to do his utmost to 
prevent and suppress the mutiny or sedition. 

G?. FAILURE TO REPORT A MXJTINY OR SEDITION 

Discussion. A failure to take "all reasonable means" to inform includes 
a failure to take the most expeditious means available. When the circumstances 
known to the accused are such as would have caused a reasonable man in the 
same or similar circumstances to believe that a mutiny or sedition was taking 
place, these circumstances will be sufficient to charge the accused with such 
"reason to believe" as will render'him culpable under this article. A failure to 
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report an impending mutiny or sedition is not an offense in violation of Article 
94, but it may be an offense in violation of Article 134. 

Proof. (a) That an offense of mubiny or sedition occurred; (b) that the 
accused knew or had reason to believe that the offense was taking place; and (c) 
that he failed to take all reasonable means to inform his superior commissioned 
officer or commanding officer of the offense. 

e. A T T E M ~ D  MUTINY 

Discussion. See 159 (Attempts). An individual may harbor an intent to 
mutiny and may commit some overt act tending to accomplish that purpose and 
so be guilty of an attempted mutiny, whether or not a mutiny actually followed. 

Proof. (a) That the accused committed an overt act or acts which proxi- 
mately tended to accomplish a mutiny; and (b) that the act or  acts were 
committed with the intent to mutiny. 

174. ARTICLE 9LRESISTANCE, BREACH OF ARREST, AND 
ESCAPE 

a. RESISTING APPREHENBION 

Discussion. Resisting apprehension consists of an active resistance to the 
restraint attempted to be imposed by the person apprehending. m e  resistance 
may be accomplished by flight or by assaulting or striking the person attempting 
to apprehend. Mere words of remonstrance, argument or abuse, and attempts to 
escape from custody after the apprehension is complete, will not constitute the 
offense of resisting apprehension although they may constitute other offenses. 

A person cannot be convicted of a violation of this article if the attempted 
apprehension was illegal. See 576 as to the manner of determining the legality 
of the attempted apprehension. If  the accused had no reason to believe that the 
person attempting to apprehend him was empowered to do so, this fact may 
be interposed as a defense. See Articles 7' and 8 as to the authority of certain 
persons to apprehend. 

Proof. (a) That one lawfully authorized to do so attempted to apprehend 
the accused; and (b) that the accused resisted the apprehension, as alleged. 

b. BREACH OF ARREST 

Discussion. The distinction between arrest and custody or confinement lies 
in the difference between the kinds of restraint imposed. I n  arrest, the restraint 
is moral restraint imposed by orders fixing the limits of arrest (18a; 20a). 
Custody and confinement import some physical restraint (18a; 2 0 ~ ) .  

The offense of breach of arrest is committed when the person in arrest 
infringes the limits set by orders, and the intention or motive that actuated him 
is immaterial to the issue of guilt. Innocence of the offense with respect to 
which an arrest or confinement may have been imposed is not a defense. A 
person cannot be convicted of a violation of this article if the arrest, custody, 
or confinement was illegal. See 57b as to the manner of determining ithe legality 
of .the arrest, custody, or confinement. However, the c;ircurnstances of a breach 
of an illegal retraint  may subject the person breaking the restraint to a prosecu- 
tion under some other article. For example, if a prisoner in making an escape 
assaults a sentinel, the fact that the confinemenlt was illegal would not be a 
defense to a prosecution for the assault. I t  is immaterial whether the breach of 
arrest or escape from confinement took .pllace before or after trial, acquittal, or 
sentence. A violation of a restraint on liberty other than arrest, custody, or 
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confinement, as an administrative restriction imposed in the interests of training, 
discipline, or medical quarantine or the restraint imposed in lieu of arrest (20b) 
on a prisoner paroled to work within cerba.in limits, should be charged under 
Article 134. For 'authority to release from arrest, see 22. 

Proof. ( a ) That the accused was duly placed in arrest; and ( b ) that before 
he was set at liberty by proper authority he transgressed the limits of his arrest. 

C. ESCAPE FROM CONFINEMENT 

Discussion. See 174b. An escape may be either with or without force or 
artifice, and either with or without the consent of the custodian. Any completed 
casting off of the restraint of confinement, before being set a t  liberty by proper 
authority, is an escape from confinement, and lack of effectiveness of the physi- 
cal restraint imposed is immaterial to the issue of guilt. An escape is not com- 
plete until the prisoner has a t  least momentarily freed himself from the restraint 
of his confinement; so, if the movement toward escape is opposed, or before it 
is completed an immediate pursuit follows, Ohere will be no escape until opposi- 
tion is overcome or pursuit is shaken off. I n  eases in which the escape is not com- 
pleted, the offense should be charged as an attempt under Article 80. 

Proof. ( a ) That the accused was duly placed in confinement; and ( 6 )  that 
he freed himself from the restraint of his confinement before he had been set at 
liberty by proper authority. 

d. ESCAPE FROM CUSTODY 

Discussion. See 174b. Custody is that restraint of free locomotion which is 
imposed by lawful apprehension. The restraint may be corporeal and forcible 
or, once there has been a submission to apprehension or a forcible taking into 
custody, i t  may consist of control exercised in the presence of the prisoner by 
official acts or orders. As to correctional custody, see 213f (13) .  

Proof. ( a )  That the accused was duly apprehended by one lawfully 
authorized to do so; and ( 6 ) that he freed himself from custody before he had 
been set a t  liberty by proper authority. 

175. ARTICLE 96--RELEASING PRISONER WITHOUT PROPER 
AUTHORITY 

a. RELEASING A PRISONER WITHOUT PROPER AUTHORITY 

Discussion. The words "any prisoner" include a civilian or military 
prisoner. 

While a provost marshal, commander of a guard, prison officer, or mmter- 
at-arms must receive a prisoner properly committed by any officer, the power 
of the committing officer ceases as soon as he has committed the prisoner, and 
he is not, as the committing officer, a "proper authority" to order a release. 
Normally, the lowest authority competent to order release is the commanding 
officer of the command of which the prison, stockade, brig, retraining command, 
or guard holding the prisoner is a part. See 22. 

An officer may receive in his charge a prisoner not committed in strict com- 
pliance with the terms of Article l l ( a )  or other law, and a prisoner having 
been so received has been "committed" in the sense of Article 96. 

The release of a prisoner is a,removal of restraint by the custodian rather 
than by the prisoner. Circumstances which justify charges against the custodian 
for release of a prisoner without proper authority will not justify charges 
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against the prisoner for escape from confinement. However, the offense of 
escape from confinement and that of suffering a prisoner to escape through 
neglect, or through design, may a.rise out of t~he same occurrence. 

Proof. ( a )  That a certain prisoner \\:as committed to the charge of the 
accused; and ( 6 ) tthat the accnsed released him without proper authority. 

b. SUFFERING A PRISONER TO ESCAPE THROUGH NEGLECT 

Discussion. See 175a. The word "neglect" is here used in the same sense as 
the word "negligeilca" 

Negligenca is a relative term. I t  is the absence of due care. The legal stand- 
ard of care is that which \t-ould har-e been taken by a reasonably prudent man 
in the same or similar circumstances. This test applies the standard required of 
persons acting in the capacity in which the accnsed \\-as acting. Thus, if the 
accused is an d e e r ,  the test mill be, "How would a reasonably prudent officer 
have acted 2" If  the circumstailces mould have indicated to a reasonably prudent 
officer that a very high order of care was required to prevent escape, then the 
accused must be held to a very high order of care. 

A prisoner cannot be said to have escaped until he has overcome the oppo- 
sition that restrained him and shaken off immediate pursuit. I f  he escapes, the 
fact tlhat he returns, is taken in a fresh pursuit, is killed, or dies is not a defense 
to a charge of having suffered him to escape through neglect. 

Proof. ( a )  That a certain prisoner mas committed to the charge of the 
accnsed; ( b ) that the prisoner escaped; ( c ) that the accused did not take sucll 
care to prevent escape as a reasondly prudent person, acting in the capacity 
in which the accused mas acting, would have taken in the same or similar cir- 
cumstances; and ( c l )  that the escape was the proximate result of the neglect 
of the accused. 

C. SUFFERING A PRISONER TO ESCAPE THROUGH DESIGN 

Discussion. See 175a and b. An escape was suffered through design when 
i t  was intended or when i t  resulted from coilduct so wantonly devoid of care 
that no reasonable inference may be drawn from it  but that the escape was con- 
templated as a probable result of the course of conduct followed. 

I t  sometimes happens that a prisoner has been permitted larger limits than 
should have been allowed, and an escape is calsummated without hindrance. 
I t  does not follow that such an escape is necessarily to be considered as de- 
signed. The co~lduct of the responsible custodian is to be examined in the light 
of all the circ~linstances of the case, the gravity of the crime ~vith which the 
prisoner is charged, the probability of his return, and the intention and motives 
of the custodian. 

Proof. ( a )  That a certain prisoner was committed to the charge of the 
accused; ( b )  that the design of the accused wtls to suffer the escape of that 
prisoner; and ( c )  that the prisoner escaped as a result of the carrying out of 
the design of the accused. 

176. ARTICLE 97-UNLAWFUL DETENTION 
Discussion. Any person subject to the code who, except as provided by 

law, apprehencls, arrests, or confines any person is guilty of unlawful detention 
under Article 97. 
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Any unlawful restraint af another's freedom of locomotion mill result in a 
violation of this article. The offense may be committed by one who, being duly 
authorized to apl>rehead, arrest, or confine others, exercises this authority un- 
la\vfully, or by one not so authorized who effects the restraint of anather unlaw- 
fully. There need be no actual force exercised in imposillg the apprehensioll, 
arrest, or confinement. The apprehension, arrest, or confinement must be against 
the will of the person restrained. 

,4 reasoilable belief by the person imposing i t  that the restraint was lawful 
is a defense. 

For persons authorized to apprehend, arrest, or confine, see 19 and 21. 
Proof. ( a ) That the accused apprehended, arrested, or confined a certain 

person, as alleged; and ( b ) that the accused was not authorized by law to do SO. 

177. ARTICLE 9SNONCOMPLIANCE WITH PROCEDURAL 
RULES 

a. UNNECESSARY DELAY IN DISPOSING OF CASE 

Discussion. The purpose of this section of Article 98 is to insure eeed i -  
tion in the disposition of cases of persons accused of offenses under the code 
by providing for the punishment of those responsible for unnecessary delay in 
the disposition of theso cases. A person can be responsible for a delay in the 
dispositim of a case only when his duties require him t o  act with respect 
thereto. 

Proof. ( a )  That the accused to his knowledge was charged wieh certain 
duties in connection with the disposition of a case of a person accused of an 
offense under the code; ( b ) that delay occurred in the disposition of the case; 
and (c) that m d e r  the circumstances the delay was unnecessary and that the 
accused as responsible therefor. 

b. KNOWINGLY AND INTENTIONALLY FAILING TO ENFORCE OR COMPLY WITH 

PROVISIONS OF THE CODE 

Discussion. This section of the article does not apply to cases of bona fide 
error of law or procedure made before, during, or after a trial. It is designed to 
punish deliberate and intentional failure to enforce or comply with the provi- 
sions of the code regulating the proceedings before, during, and after trial. 
See particularly Articles 31 and 37. 

Proof. ( a ) That the accused knowingly and intentionally failed to  enforce 
or comply with a certain provision of the code regulating some proceeding be- 
fore, during, or after a trial, as alleged; and ( 6 ) that the accused had the duty 
of enforcing or complying with that provision of the code. 

178. ARTICLE 99-MISBEHAVIOR BEFORE THE ENEMY 
a. RUNNING AWAY BEFORE THE ENEMY 

Discussion. "The enemy" includes not merely the organized forces of the 
enemy in time of war, but also imports any hostile body that our forcm may be 
opposing, such as a rebellious mob or a band of renegades. Whether a person 
is "before the enemy" is not a question of definite ldiskance, but is one of tlactical 
relation. For example, a inember of antiaircraft gun crew charged wilth oppos- 
ing anticipqted attack from the air, or a member of a unit about to  move into 
combat may !bebefore the enemy 'although miles from the enemy lines. On the 
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other hand, an organizartion some clistance from the front or immediate area 
of combat wRbi8c.h is not a part of a tactical operation then going on or in im- 
mediate prospect is not "before or in the presence of the enemy" withm the 
meaning of this article. The "rui~ning away" must be to  avoid actual or im- 
pending combat. It need not, however, be the 'result of fear. 

Proof. (a)That the accused n-as before or in the presence of an enemy; 
( b )  that he misbehaved himself by running away; and (c)  t11a.t the running 
av-ay was 1~it11 intent to avoid actual or impending combat. 

b. SHAMEFULLY ABANDONING, SURRENDERING, OR DELIVERING UP 

Discussion. This provision concerns primarily commanders chargeable 
with responsibility for defending a command, unit, place, ship, or military 
property. Abandonment by a subordinate ~\-ould ordinarily be charged as 
running away. 

The \vlords L'deliver up" are synonymous \\-it11 "s~~rrender." 
Surrender or abandonment of a command, unit, place, ship, or military 

property by a person charged wi.tl1 i(ts defense can be justified only by the utmost 
necessity or extremity. Surrender or abandonment without this absolute neces- 
sity is shameful within the meaning of this article. 

Proof. (a)That the accused was charged by orders or by circumstances 
wit11 @he duty to defenld a certain cornm,znd, unit, place, or ship, or certain 
military propedy; (b)  that without justification he abandoned i t  or sar-
rendered i t ;  and (c) that this act occurred IT-hile the accused was before or in 
the presence of the enemy. 

C. ENDANGERING THE SAFETY O F  A COMMAND, UNIT, PLACE, OR MILITARY 

PROPERTY THROUGH DISOBEDIENCE, NEGLECT, OR INTENTIONAL MISCONDUCT 

Discussion. Carelessness or negligence, or other conduct below the sttind-
ard reasonably expected of the individual under the circumstan.ces, constitutes 
"neglect" as used in the aarticle. Ii~tent~ional misconduct implies a wrongful 
il~tention and not a mere error in judgment. Under this clause may be charged 
ally act of insubordination, neglect, or intentional misconduct committed by 
an officer or enlisted person before or in the presence of the enemy which 
endangers the safety of any command, unit, place, or military property which 
i t  is his duby to defend. 

Proof. (a)That it was the duty of the accused to defend a certain com- 
mand, unit, ship, or place, olr wgtain military property; ( 6 )  that he co'mmitted 
certain disobedience, neglect, or intentional misconduct, as alleged; (c)  that 
tllereby he endangered the safety of the command, unit, place, ship, or military 
prolperty; and (d) that this a& occurred while the accused was before ar in 
the presence of the enmy.  

d. CASTING AWAY ARMS OR AMMUNITION 

Proof. (a )  That the accused was before or in the presence of the enemy; 
and ( b )  that  he oast away certain a ,ms  or ammunition, as specified. 

e. COWARDLY CONDUCT 

Discussion. Cowardice is misbehavior through fear. Fear is a natural feel- 
ing of apprehension when going into battle and the mere display of apprehen- 

' 

sion would not constitute the offense, but the refusal or abandonment of a per- 
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formance of duty before or in the presence of the enemy as a result of fear does 
constitute t!he offense. 

Proof. ( a )  That the accused committed an act of cowardice, as alleged; 
(b )  bhat h i s  act occurred while the accused was 'before or in the presence of 
the enemy ;and ( c ) that this aot was the result of fear. 

f. QUITTING PLACE O F  DUTY TO PLUNDER OR PILLAGE 

Discussion. The essence of this offense is quitting the place of duty with 
intent to plunder or pillage. The mere qui'tting with that purpose is sufficient, 
even if the plunder or pillage is nat consummated. 

"Place of duty" includes any p l m  of duty, whether permanenk or tem- 
porary, fixed or mobile. Tee words "plunder or pillage" mean to seize or 
appropriate public or private property unlawfully. 

Proof. ( a ) That the accused while before or in the presence of the enemy 
quit his place of duty; and ( b )  that his intention in so quitting w w  to seize 
or appropri'ate public or private property unlawfully. 

g.  CAUSING FALSE ALARMS 

Discussion. This clause covers any spreading of false or disturbing 
rumors or reports, as well 'asthe false giving of &sublishd ,alarm signals. 

,Proof.( a ) That an alarm was caused in a certain command, unit, or place 
under control of the ,armed forces; ( b )  that conduct of the mused cause the 
alarm ; ( c ) that the alarm was caused without any reasonable or sufficient justifi- 
cation or excuse; and (d) that this act occurred while the accused was before or 
in the presence of bhe enemy. 

h. WILLFULLY FAILING TO DO UTMOST TO ENCOUNTER, ENGAGE, CAPTURE, OR 

DESTROY ENEMY TROOPS, COMBATANTS, VESSELS, AIRCRAFT, OR ANY OTHER THING 

Proof. ( a )  That the accused was serving before or in the presence of the 
enemy; ( 6 ) that he had a duty to encounter, engage, capture, or destroy certain 
enemy troops, combat'ants, vessels, aircraft, or a certain other thing, as alleged ; 
and (c) thak he willfully failed to  do ;his utmost to perform that duty. 

i. NOT AFFORDING ALL PRACTICABLE RELIEF AND ASSISTANCE 

Discussion. This offense is limited to a failure to afford relief and assist- 
ance to forces "engaged in battle." When this condition dam not exist, trhis 
offense cannot be commi'tted. "All pradticable relief and lssistancs" means all 
relief and assistance which should be afforded within the limitations imposed 
upon one by reason of his own specific task or mission. If that task or mission 
might not brook delay or deviation in order to afford relief and assistance #to 
others, no offense is committed by failing to afford this relief and assistance. 

Proof. ( a )  That certain troops, combatgnts, vessels, or aircraft of the 
armed forces ,belonging to tihe Un'ited States or their allies were engaged in 
baDtle and required relief and ,assishnce; ( 6 ) bhat the accused was in a position 
and able to render relief and assistance to these troops, combatants, vessels, or 
aircraft; (c) ithat the accused failed to afford all practi~c~ble relief and assist- 
ance, as alleged; and (d) that, at the time, the accused was before or in the 
presence of the enemy. 
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179. ARTICLE 100-SUBORDINATE COMPELLING SURRENDER 
a. SUBORDINATE COMPELLING OR ATTEMPTING TO COMPEL COMMANDER T O  SUR-

RENDER OR ABANDON PLACE, PROPERTY, OR CONMAND 

Discussion. I11 order to constitute an offeilse under this article, the sur- 
render or abandonment must be compelled or attempted to be compelled by acts 
rather than words. 

The offenses here contemplated are similar to a mutiny or attempted mutiny 
desigiled to bring about the surrender or abhtldonment. Unlike some cases of 
mutiny, hov-ever, concert of action is not an essential element of the offenses 
under this article. The offense of compelling the giving up or abandonment is 
not complete until the place, military property, or command is abandoned or 
given up to the enemy. The offense of attempting to compel a surrender or 
abandonment does not require actual abandonment or surrender, but there must 
be some act done with this purpose in view, even if i t  falls short of an actual 
accomplishmeilt of the purpose. The words "to give i t  up to an enemy" are 
synonymous with LLsurreilder." 

Proof. ( a ) That a certain commander was in command of a certain place, 
vessel, aircraft, or other military property or of a body of members of the 
armed forces; and ( b )  that acts of the accused compelled the commander to 
give i t  up to the enemy or to abandon it, or n-ere done with the intent or purpose 
of compelliilg the commander to give it up to the enemy or to abandon it. 

6. STRIKING THE COLORS OR FLAG 

Discussion. To "strike the colors or flag" is to haul down the colors or flag 
in the face of the enemy or to make any other offer of surrender. It is a tradi- 
tional \\-ording for an act of surrender. The offense is committed by any one 
subject to the code who assumes to himself the authority to surrender a military 
force or position when he is not authorized to do so either by competent au- 
thority or by the necessities of battle. I f  continued battle has become fruitless 
and it is impossible to communicate with higher authority, these facts will con- 
stitute proper authority to surrender. The offense may be conmitted wherever 
there is sufficient, contact wit11 the enemy to give the opportunity of making an 
offer of surrender and it is not necessary that an eilgagement with the enemy 
be in progress. 

I t  is unnecessary to prove that the offer was received by the enemy or that 
it was rejected or accepted. The sending of an emissary charged with making 
the offer of surrender is an act sufficient to prove the offer, es7e11 though the 
emissary does not reach the enemy. 

Proof ( a ) That there was an offer of surrender t~ an enemy, as alleged; 
( 6 )  that the accused made or was responsible for the offer; and (c) that the 
accused did not have proper authority to make the offer. 

180. ARTICLE 101-IMPROPER USE OF COUNTERSIGN 

a. DISCLOSING THE PAROLE OR COUNTERSIGN TO ONE NOT ENTITLED TO RECEIVE IT 

Discussion. A coullltersign is a word given from the principal headquarters 
of a command to aid guards alld sentinels in their scrutiny of persons who apply 
to pass the lines. I t  consists of a secret challenge and a password. A parole is a 
word used as a check on the countersign; it is imparted only to those who are 
entitled to inspect guards and to commanders of guards. 
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The class of persons entitled to receive the countersign will expand and 
contract under the varying circumstances of war. Who these persons are will be 
determined largely, in any particular case, by the general or special orders under 
which the accused was acting. It is no defense under the terms of this article 
that the accused did not know that the person to whom he communicated the 
countersign or parole was not entitled to receive it. Before imparting such a 
word, a person subject to military law must determine at his peril that the 
person to whom he presumes to make known the word is a person authorized to 
receive it. 

The intent or motive that actuated the accused is immaterial to the issue of 
guilt, as would also be the circumstance that the imparting was negligent or 
inadvertent. It is likewise immdterial whether the accused had himself received 
the password in the regular course of duty or whether he obtained it in some 
other way. 

Proof. ( a )That the accused in time of war disclosed the parole or counter- 
sign to a certain person, known or unknown; and ( b ) that this person was not 
entitled to receive it. 

b. GIVING A PAROLE OR COUNTERSIGN DIFFERENT FROM THAT AUTHORIZED 

Proof. ( a ) That in time of war the accused knew he was authorized and 
required to give a certain parole or countersign; and ( b )  that he gave to a 
person entitled to receive and use this parole or countersign a different parole or 
countersign. 

181. ARTICLE 102--FORCING A SAFEGUARD 
Discussion. A safeguard is a detachment, guard, or detail posted by a 

commander for the protection of persons, places, or property of the enemy, or 
of a neutral affected by the relationship of belligerent forces in their prosecu- 
tion of war or during circumstances amounting to a state of belligerency. The 
term also includes a written order left by a commander with an enemy subject 
or posted upon enemy property for the protection of the individual or property 
concerned. The effect of a safeguand is to pledge the honor of the nation that 
the person or property shall be respected by the national armed forces. 

Provimded that the accused was or should have been aware of the existence of 
the safeguard, any trespass on the protection of the safeguard will constitute 
an offense under the article, whether the safeguard was imposed in time of war 
or in circumstances amounting to a state of belligerency short of a formal 
state of war. 

A safeguard is not a device adopted by a belligerent to protect its own prop- 
erty or nationals or to insure order within its own forces, even if those forces are 
in a theater of combat operations, and the posting of guards or of off -limits signs 
does not establish a safeguard unless the protection thereby afforded is in 
furtherance of an undertaking by a commander to protect enemy or neutral 
persons or property. 

Proof. ( a ) That a safeguard had been issued or posted for the protection 
of a certain person or persons, place or property, as alleged; and ( b ) that, with 
knowledge of the safeguard, or under circumstances that charged him with 
notice thereof, the accused performed acts in violation of its protection, as 
alleged. 
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182. ARTICLE 103-CAPTURED OR ABANDONED PROPERTY 

FAILING TO SECURE CAPTURED ENEMY PROPERTY 

Discussion. Immediately upon its capture from the enemy, public prop- 
erty becomes the property of the United States, Neither the person who takes it 
nor any other person has any private right in this property. On the contrary, 
every person subject to military lam has an immediate duty to take such steps 
as are reasonably within his powers to secure this property for the service of the 
United States and to protect it from destruction or loss. 

Proof. (a) That certain public property was taken from the enemy; and 
( b )  that the accused failed to do what was reasonable under the circumstances 
to secure this property for the service of the United States. 

The provisions of the article which are discussed in the following sub- 
paragraphs are broader than those discussed in a in that they pertain to 
private property as well as to public property. 

b. FAILINGTO REPORT AND TURN OVER CAPTURED OR ABANDONED PROPERTY 

Discussion. Reports of receipt of captured or abzndoned property are 
to be made directly or through such channels as are required by current regula- 
tioils or orders or the customs of the service. "Proper authority" is any authority 
competent to order disposition of the property in question. 

Proof. (a) That certain captured or abandoned public or  private property 
came into the possession, custody, or control of the accused; and (6) that 
the accused failed to report to proper authority the receipt thereof, and 
failed to turn it over to proper authority as required. 

C. DEALING OR ABANDONED PROPERTYIN CAPTURED 

Discussion. All persons subject to  the code are forbidden to buy, sell, 
trade, or in any way deal in or dispose of captured or abandoned property 
whereby they receive or expect some profit, benefit, or other advantage to them- 
selres or anyone directly or indirectly connected with them. The code pro- 
hibits receipt as \\-ell as disposition by barter, gift, pledge, lease, or loan. It 
forbids the destruction or abandonment of the property. The expectation 
of profit need not be founded on any specific understanding; i t  is enough if 
the prohibited act is done for the purpose or in the hope of benefit or advantage, 
pecuniary or otherwise. 

Proof. (a) That the accused bought, sold, traded, or otherwise dealt in or 
disposed of certain public or private captured or abandoned property; and 
(b) that by so doing the accused received or expected some profit, benefit, or 
advantage to himself or to a certain person or persons connected in a certain 
manner with himself, as alleged. 

d. ENGAGINGIN LOOTING OR PILLAGING 

Discussion. The words "looting or pillaging" mean unlawfully seizing or 
appropriating property which is located in enemy or occupied (friendly or 
enemy) territory and is either left behind or is owned by, or in the custody of, 
the enemy or occupied state, its inhabitants, or persons who are under its 
protectioil or who, immediately before the place where the act occurred had 
been occupied, were under the protection of the enemy or occupied state. The 
unauthorized removal or appropriation of any part of the equipment of a 
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seized or captured vessel or the unlawful seizure or appropriation of property 
owned by or in the custody of the officers, crew, or passengers on board a 
seized or captured vessel, constitutes the offense of looting or pillaging wherever 
the vessel may be located a t  the time of the offense. 

Proof. ( a )  That the accused unlawfully seized or appropriated certain 
property; ( b )  that the property was located in enemy or occupied ter-
ritory, or that it was on board a seized or captured vessel; and ( c )  that the 
property was left behind or that it was owned by, or in the custody of, the 
enemy or occupied state or a person having a certain status with respect to 
the enemy or occupied state, or that i t  was part of the equipment of a seized 
or captured vessel, or was owned by, or in the custody of the officers, crew, 
or passengers on board a seized or captured vessel, as alleged. 

183. ARTICLE 104-AIDING THE ENEMY 
This article denounces offenses by all persons whether or not otherwise 

subject to military law. The trial of offenders may be by court-martial or by 
military commission. 

a. AIDINGOR ATTEMPTING TO AID THE ENEMY 

Discussion. "Enemy" imports civilians as well as members of military 
organizations and does not restrict itself to the enemy government or its armed 
forces. All the citizens of one belligerent are enemies of the government and 
of all the citizens of the other. 

I t  is not a violation of this article, however, to furnish to prisoners of war 
subsistence, quarters, and other comforts or aid to which they are lawfully 
entitled. 

To aid the enemy as used in this article is equivalent to furnishing it with 
the arms, ammunition, supplies, money, or other things as denounced in the 
article. I t  is immaterial whether the articles furnished are needed by the enemy 
or whether the transaction is a donation or sale. 

Proof. That the accused either directly or indirectly aided or attempted to 
aid the enemy with certain arms, ammunition, supplies, money, or other thing, 
as alleged. 

6 .  HARBORING OR PROTECTING TI3E ENEMY 

Discussion. See 183a. An enemy is harbored or protected when, without 
proper authority, he is shielded, either physically or by use of any artifice, 
aid, or representation, from any injury or misfortune which in the chance of 
war may befall him. I t  mpst appear that the offense is knowingly committed. 

Proof. (a )  That the accused, without prqper authority, harbored or pro- 
tected a certain person; ( b )  that bhe person so protected was an enemy; and 
( G )  that the accused had knowledge of that fact. 

C. GIVING INTELLIGENCE TO THE ENEMY 

Discussion. See 183a. This is a particular case of corresponding with the 
enemy, rendered more heinous by the fact that the communication contains 
intelligence that may be useful to the enemy for any of the many reasons that 
make information valuable to belligerents. As in the preceding case, knowledge 
must be proved, and it is immaterial to the issue of guilt whether the intelli- 
gence was conveyed by direct or indirect means. The word "intelligence" 
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imports that the information conveyed is true or implies the truth, a t  least 
in part. 

Proof. ( a )  That the accused, wi~hout proper authority, knowingly con-
veyed to the enemy certain information, as alleged; and ( 6 )  that the informa- 
tion was true or implied the truth, at least in part. 

d. COMMUNICATING, CORRESPONDING, OR HOLDING INTERCOURSE WITH THE 

ENEMY 

Discuesion. Communication, correspondence, or holding intercourse with 
the enemy does not necessarily import a mutual exchange of comrnunicntion. 
The law requires absolute nonintercou.rse, and any unauthorized communica- 
tion, no matter what may be its tenor or tintent, is here denounced. The pro- 
hibition lies against any hethod of intercourse or communication whatsoever, 
and the offense is complete the moment the communication issues from the 
accused, whether it reaches its destination or not. The words "directly or indi- 
rectly" apply to  this offense. It is essential to  prove that the offense was 
knowingly committed. 

Citizens of neutral powers resident in or visiting invaded or occupied 
territory can claim no immunity from the customary laws of war relating to 
communication with the enemy. 

Proof, ( a )  That the accused, without proper authority, communicated, 
corresponded, or held intercourse with a certain person; ( b )  that this person 
waa ,an enemy; and ( o )  thah the accused had knowledge of this fact. 

184. ARTICLE 105-MISCONDUCT AS PRISONER 
a. ACTING WITHOUT AUTHORITY TO THE DETRIMENT O F  ANOTHER FOR THE 

PURPOSE OF SECURING FAVORABLE TREXTMENT 

Discussion. This offense covers all unauthorized conduct by a prisoner of 
war in the hands of the enemy which tends to ameliorate his condition to 
the detriment of other prisoners. This conduct may be the reporting of plans 
of escape being prepared by others or the reporting of secret food caches, 
equipment, or arms. The acts must be related to the captors, and tend to have 
the probable effect of bestowing upon the accused some favor with, or advan- 
tage from, the captors. The act of the accused must be contrary to law, custom, 
or regulation. Escape from the enemy is regarded as aythorized by custom. An 
escape, therefore, which results in closer confinement or other measures against 
fellow prisoners still in the hands of the enemy is not an offense under this 
article. The act of the accused must be to the detriment of his fellow prisoners 
either by way of closer confinement, reduced rations, physical punishment, or 
other harm. 

Proof, ( a )  That without proper authority the accused acted in a manner 
contrary to  law, custom, or regulation, as alleged; ( 6 )  that the act was com- 
mitted while the amused was in bhe hand^ of the enemy i n  bime of war; (c) 
that the purpose of the act was to secure favorable treatment of the accused 
by his captors; and (d) that other prisoners held by the enemy suffered some 
detriment as the proximate result of the accused's act, as alleged. 

b. MALTREATING PRISONERS WHILE I N  A POSITION OF AUTHORITY 

Discussion.The source of the authority is not material. It may arise from 
the military rank of the accused, through designation by the captor authorities, 
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or from voluntary election or selection by other prisoners for their self- 
government. 

The maltreatment must be real, although not necessarily physical, and i t  
must be without justifiable cause. Abuse of an inferior by inflammatory and 
derogatory words may, through mental anguish, constitute this oEense. To 
assault, to strike, to subject to improper punishment, or to deprive of benefits 
would constitute a maltreatment if done without justifiable cause. 

Proof. ( a )  That the accused maltreated a ;prisoner held by the enemy, as 
alleged; ( 6 )  that the act occurred while the accused mas in the hands of the 
enemy in time of war; (c) that the accused held a position of authority over the 
person maltreated ;and ( d )  that the act was without justifiable cause. 

185. ARTICLE 106-SPIES 
Discussion. The words "any person who in time of war" bring within 

the jurisditction of general courts-martial and military commissions all persons 
of whatever nationality or status who commit the offense of lurking as a spy or 
actiing as a spy in or about any place, vessel, or aircrafit, within the control or 
jurisdiction of any of the armed forces of the United States, or in or about any 
shipyard, any manufacturing or industrial plant, or any other place or institu- 
tion engaged in  work in aid of the prosecution of the war by the United States, 
or elsewhere. 

The principal characteristic of this offense is a clandestine dissimulation 
of the true object sought, which object is an endeavor tot obtain information 
with the intention of communicating i t  to the hostile party. Thus members of 
a military organization not wearing disguise, dispatch drivers, whether mem- 
bers of a military organization or civilians, and persons in ships or aircraft who 
carry out their missions openly and who have penetrated hostile lines are not to 
be considered spies, for the reason that, while they may have resorted to con- 
cealment, they have practiced no dissimulation. 

I t  is necessary to prove an intent to communicate information to the hostile 
party. This intent may be inferred from evidence of s deceptive insinuation 
of the accused a.mong our forces, but evidence that the person had come within 
the lines for a comparatively innocent purpose, as to visit his family or to reach 
his own lines by assuming a disguise, is admissible to rebut this inference. 

It is not essential that the accused obtain the information sought or that 
he communicate it. The offense is complete with the lurking or dissimulation 
with intent to accomplish these objmth. 

A spy who, after rejoining the armed force to which he belongs, is subse- 
quently captured by lthe enemy incurs no responsibility for his previous acts 
of espionage. 

A person living in mupied  territory who, without dissimulation, merely 
reports what he sees or what he hears through agents to the enemy may be 
charged under Article 104 with giving intelligence to or communicating with 
the enemy, but he may not be charged under this article with being a spy. 

Proof. (a ) That the accused was found a t  a certain place as alleged, acting 
clandestinely or under false pretenses; and ( b )  that he was obtaining,. or 
endeavoring to obtain, information with intent to communicate it to the enemy. 
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186. ARTICLE 107-FALSE OFFICIAL STATEMENTS 
Discussion. Official documents and official statements include all docu- 

ments and statements made in the line of duty. A statement made by a suspect 
or an accused person during an interrogation isnot official within the meaning 
of this a ~ c l eif he did not have an independent duty or obligation to speak 
concerning the matter under inquiry. However, if he did have such an inde- 
pendent duty or obligation to speak, as in the case of a custodian who is required 
to account for property in his custody, a statement made by him during an 
interrogation into this matter is o&cial, even though he had the right to refuse 
to make a statement under Article 31(b). See 213f (4) regarding statements 
made under oath. 

The false representation must be made officially with t'he intent to deceive, 
and it must be one which the accused does not believe to be true. The relative 
rank of the person intended to be deceived is immaterial if that person was 
authorized in the execution of his office to require the statement or document 
from the accused. The expectation of material gain is not one of the essential 
elements of the offense, nor is it necessary that the false statement be material 
to the issue under inqiwiry. If the (falsity is in respect to a material rna3tbr-, it 
may be considered as some evidence of the necessary intent to deceive, while 
immateriality may tend to show an absence of this intent. 

Proof. (a) That the accused signed a certain official document or made a 
certain official statement, as alleged; (b) that the document or statement was 
hlse in certain particulars, as alleged; (c) that the mused knew it to be false 
at the time of signing or making it ;  and (d) that the false document or state- 
ment was made with the intent to deceive. 

187. ARTICLE 108-MILITARY PROPERTY OF UNITED 
STATES--LOSS, DAMAGE, DESTRUCTION, OR WRONGFUL 
DISPOSITION 

Discussion. Article 108 applies to the act of any person subject to the 
code, and i t  is immaterial whether the property sold, disposed of, destroyed, 
lost, or damaged had been issued at all or whether the property was issued to 
someone other than the accused. 

Proof. (a) That the accused sold or otherwise disposed of certain property, 
as alleged; (b) that the sale or disposition was without proper authority; (c) 
that the property was military property of the United States; and (d) the 
value of the property, as alleged. 

For a discussion of proof of value, see 200a(7). 
b. WILLFULLY OR THROUGH NEGLECT DAMAGING, DESTROYING, OR LOSING MILI-

TARY. PROPERTY. 

Discussion. See 187a. A willful damage, destruction, or loss is one that 
is intentionally occasioned. Loss, destruction, or damage is occasioned through 
neglect when it is the result of a want of.such attention to ehe nature or fore- 
seeable consequences of an act or omission as was appropriate under the 
circumstances. 

I f  it is shown by either direct or ci~cumstantial evidence that the property 
was issued to the accused, it may be inferred that the damage, destruction, or 
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loss shown, unless satisfactorily explained, was due to the neglect of the ac- 
cused. This rule, however, applies only to items of individual issue. 

Proof. (a )  That, without proper authority, the accused damaged or de- 
stroyed certain property in a certain way, or lost it, as alleged; ( b )  that the 
propehy was millitary property of the United States; ( c )  that the damage, 
destruction, or loss was willfully caused by the accused in a certain manner, 
as alleged; or that the damage, destruction, or loss was the result of neglect on 
the part of the accused; and (d) the value of the property destroyed or lost, 
or the amount of damage, as alleged. 

For a discussion of proof of value, see 2000, (7 ) .  

C. BUFFBRING THE LQSS, DAMAGE, DESTRUCTION, SALE, OR WRONGFUL DISPOSI-

TION O F  MILITARY PROPERTY 

Discussion. See 187a. The loss, damage, destruction, sale, or disposition 
mag be said to be willfully suffered by one who, knowing the act to be imminent 
or a~ctually going on, takes no steps to prevent it, as by a sentinel who, seeing 
a small and readily extinguishable fire in a stack of hay on his post, allows the 
hay to burn, or a member of the boat crew, who seeing a small boat tied along- 
side, allows the boat to be damaged or lost by chafing or striking. A suffering 
through neglect implies an mission to hake such measures as were appropriate 
under the circumstances to prevent a loss, damage, destruction, sale, or wrong- 
ful disposition. 

The willful or neglectful sufferance specified by the article may consist in a 
deliberate violation or positive disregard of some specific injunction of law, reg-
ulations, or orders; or it may be evidenced by such circumstances as a reckless 
or unwarranted personal use of the property, causing or allowing it to remain 
exposed to the weather, insecurely housed, or not guarded; permitting it to be 
consumed, wasted, or injured by other persons; or loaning it to s person, known 
to be irresponsible, by whom it is damaged. 

Although there may be no direct evidence that the property in q~est~ion was 
military property of the United States, circumstantial evidence that the prop- 
erty was of a type and kind issued for use in, or furnished and intended for, 
the military service of the United States, might, together with other proved 
circumstances, warrant the court in inferring that it was such military property 
of the United States. 

In the case of loss, destruction, sale, or wrongful disposition, the value of 
the property controls the limit of punishment which may be adjudged therefor, 
but in the case of damage, the amount of damage instead of the value of the 
property damaged is controlling. As a general rule, the amount of damage 
is the estimated or actual cost of repair by the governmental agency normally 
employed in such work, or tkie cost of replacement, as shown by government 
price lists or otherwise, whichever is the lesser. For a further discussion of 
proof of value, see 200a(7). 

Proof. (a )  That certain military property of the United States was lost, 
damaged, destroyed, sold, or wrongfully disposed of in the manner alleged; 
( b )  that the loss, damage, destruction, sale, or disposition was suffered by the 
accused without proper authority, through a certain omission of duty on his 
part; (c)  that this omission was willful or negligent as alleged; and (d) the 

L 
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value of the property lost, destroyed, sold, or wrongfully disposed of, or the 
amount of damage, as alleged. 

188. ARTICLE 109-PROPERTY OTHER THAN MILITARY 
PROPERTY OF UNITED STATES-WASTE, SPOIL, OR DE-
STRUCTION 

a. WASTING OR SPOILING PROPERTY OTHER THAN MnITARY PROPERTY O F  THE 

UNITED STATES 

Discussion. This portion of Article 109 proscribes the willful or reckless 
waste or spoilation of the real property of another. The terms "wastes" and 
LLspoils''as used in this article refer to such wrongful acts of voluntary de- 
struction of or permanent damage to real property as burning down buildings, 
burning piers, tearing down fences, or cutting down trees. This destruction is 
punishable whether done willfully, that is inbntionally, or recklessly, that is 
through a culpable disregard of the foreseeable consequences of some voluntary 
act. 

Proof. (a )  That the accused willfully or recklessly wasted or spoiled cer- 
tain real property in the manner alleged; ( b )  that the property was that of 
another person, as alleged ;and (c) the value of the property wasted or spoiled, 
as alleged. 

For a discussion of proof of value, see 200a( 7 ) .  
b.  WILLFULLY AND WRONGFULLY DESTROYING OR DAMAGING OTHER THAN MILI-

TARY PROPERTY O F  THE UNI'JXD STATES 

Discussion. This portion of Article 109 proscribes the willful and wrong- 
ful destruction or damage of the personal propr ty  of another. To be destroyed, 
the property need not be completely demolished or annihilated, but need be only 
sufficiently injured to be useless for the purpose for which it was intended. Dam- 
age consists of any pllysical injury to the property. To constitute an offense 
under this section, the destruction or damage of the property must have been 
willful and wrongful. As used in this section LLwillfully" means intentionally 
and 'Lwrongfully" means contrary to law, regulation, lawful order, or custom. 
Willfulness may be shown by direct evidence, as by remarks of the accused a t  
the time, or circumstantially, as by the manner in which the acts were done. 

I n  the case of destruction, the value of the property destroyed controls the 
limit of punishment which may be adjudged therefor, but in the case of dam- 
age, the amount thereof instead of the value of the property damaged is so 
controlling. As a general rule, the amount of damage is the estimated or actual 
cost of repair by artisans employed in this work who are available to the com- 
munity wherein the owner resides, or the replacement cost, whichever is the 
lesser. 

Proof. ( a )  That the accused destroyed or damaged certain personal prop- 
erty, as alleged; ( b ) that the property was that of another person, as alleged; 
( c )  that such destruction or damage was willful and wrongful; and (d) the 
value of the property destroyed or the amount of damage done, as alleged. 

For a discussion of proof of value, see 200a(7). 

189. ARTICLE 110-IMPROPER HAZARDING OF VESSEL 
Discussion. As used in this article, "willfully" means intentionally and 

'Lwrongfully" means contrary to law, regulation, lawful order, or custom. "Neg- 
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ligence" under this article means the failure to exercise the care, prudence, or 
attention to duties, which the interests of the Government require to be exer- 
cised by a prudent and reasonable person under the circumstances. This negli- 
gence may consist of the omission to do somethiilg the prudent and reasonable 
person wo,uld have done, or the doing of something he would not have done 
under the circumstances. The words "to suffer" mean to allow or to permit, and 
a ship is willfully suffered to be hazarded by one who, although not in direct 
control of the vessel, knows a danger to be imminent but takes no steps to pre- 
vent it, as by a plotting officer of a ship under way who fails to report to tho 
officer of the deck a radar target which he observes to be on a collision course 
with, and dangerously close to, his own ship. A suffering through neglect im- 
plies an omission to take such measures as were appropriate under the circum- 
stances to prevent a foreseeable danger. "Hazard" menns to put in danger of loss 
or injury. Actud damage to, or loss of, a vessel of the armed forces by collision, 
stranding, running upon a shod or a rock, or by any other cause, is conclusive 
evidence that the vessel was hazarded although not of the fact of culpability 
on the part of any particular person. "Stranded" means run aground so that 
the vessel is fast for a time. I f  a vessel "touches and goes," she is not stranded; 
if she "touches and sticks,." she is. A shoal is a sand, mud, or gravel bank or 
bar that makes the water shallow. 

No person is relieved of culpability who fails to perform such duties as 
are imposed upon him by the general responsibilities of his grade or rank, or 
by the customs of the service for the safety and protection of vessels of the 
armed forces, simply because these duties are not specifically enumerated in 
a regulation or an order. However, a mere error in judgment such as a reason- 
ably able person might have committed under the same circumstances, will not. 
constitute an offense under this article. 

Proof. ( a )  That a vessel of the armed forces was hazarded in a certain 
manner, as alleged; and ( b )  that the accused, by certain acts or omissions, as 
alleged, willfully and wrongfully, or negligently, caused or suffered the vessel 
to be so hazarded. 

190. ARTICLE 111-DRUNKEN OR RECKLESS DRIVING 

Discussion.Article 111defines the offense of drunken or reckless driving 
as operating any vehicle while drunk, or in a recklesss or wanton manner. 

Operating a vehicle includes not only driving or guiding it while in motion, 
either in person or through the agency of another, but also the setting of its 
motive power in action or the manipulation of its controls so as to cause the 
particular vehicle to move. The term "vehicle" applies to all types of land 
transportation (1  U.S.C. 9 4), whether or not motor driven or passenger-
carrying. Drunken or reckless operation of water and air transportation may 
be alleged under other articles of the code, as appropriate. 

As to the meaning of "drunk," see 191. 
The operation of a vehicle is "reckless" when it exhibits a culpable dis- 

regard of foreseeable consequences to others from the act or omission involved. 
Recklessness is not determined solely by reason of the happening of an injury, 
or the invasion of the rights of another, nor by proof alone of excessive speed or 
erratic operation, but all these factors may be admissible and relevant as bear- 
ing upon the ultimate question: Whether, under all the circumstances, the 
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accused's manner of operation of the vehicle was of that heedless nature which 
made it actually or imminently dangerous to the occupants, or to the rights or 
safety of others. It is driving with such a high degree of negligence that if death 
were caused, the accused would have committed involuntary manslaughter, at 
least. 

"Wanton" includes "reckless," but in 'describing the operation of a vehicle, 
it  may, in a proper case, connote willfulness, or a disregard of probable coase- 
quences, and thus describe a more aggravated offense (see 197d). 

While the same course of conduct may constitute both drunken and reckless 
driving, the article proscribes these as separate offenses, and both offenses may 
be charged. However, as recklessness is a relative matter, evidence of all. the 
surrounding circumstances which made the operation dangerous, whether 
alleged or not, may be competent. Thus, on a charge of reckless driving, evidence 
of drunkenness might be admissible as establishing one aspect of the reckless- 
ness, and evidence that the vehicle exceeded a safe speed, at  a relevant prior 
point and time, might be admissible as corroborating other evidence of the 
specific recklessness charged. Similarly, on a charge of drunken 'driving, rele- 
vant evidence of recklessness might have probative value as corroborating other 
proof of drunkenness. 

The condition of the surface on which the vehicle is operated, the time of 
day or night, the traffic, and the condition of the vehicle are often matters of 
prime importance in the proof of an offense charged under this article, and 
where they are of importance, may properly be alleged. 

Proof. (a )  That the accused was operating a certain vehicle, as alleged; 
( 6 )  that he was drunk while operating the vehicle; or, that he operated it in 
a reckless or wanton manner, as alleged; and, if alleged, (c) that the accused 
thereby caused the vehicle to injure the victim, as alleged. 

191. ARTICLE 112-DRUNK ON DUTY 

Discussion. Article 112 sets forth the offense of being found drunk on 
duty. The term "duty" as used in this article means military duty, but every 
duty which an officer or enlisted person may legally be required by superior 
authority to execute is necessarily a military duty. 

Whether the drunkenness was caused by liquor or drugs is immaterial ;and 
any intoxication which is sufficient sensibly to impair the rational and full 
exercise of the mental or physical faculties is drunkenness within the meaning 
of the article. 

It is necessary that accused be found drunk while actually on the duty 
alleged, and the fact that he became drunk before going on duty, although ma- 
terial in extenuation, ,does not affect the question of his guilt. I f ,  however, he 
does not undertake the responsibility or enter upon the duty a t  all, his conduct 
does not fall within the terms of this article, nor ,does that of a person who 
absents himself from his 'duty and is found drunk while so absent. Included 
within the article is drunkenness while on duty of an anticipatory nature such 
as that of an aircraft crew ordered to stand by for flight duty, or of an enlisted 
person ordered to stand by for guard duty. 

Within the meaning of this article, when in the actual exercise of command, 
the commanding officer of a post, or of a command, or of a detachment in the 
field is constantly on duty. Also, within the meaning of this article, the com- 
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manding officer on board his ship is constantly on duty. I n  the case of other 
officers or enlisted persons the term "on duty" relates to duties of routine or 
detail, in garrison, at a station, or in the field, and does not relate to those periods 
when, no duty being required of them by orders or regulations, officers and men 
occupy the status of leisure known as "off 'duty" or "on liberty." 

I n  a region of active hostilities, the circumstances are often such that all 
members of a command may properly be considered as being continuously on 
duty within the meaning of this article. So also, an officer of the day and mem- 
bers of the guard, or of the watch, are on duty during their entire tour within 
the meaning of this article. 

Proof, ( a )  That the accused was on a certain duty, as alleged; grid (6) 
that he was found drunk while on that duty. 

192. ARTICLE 113MISBEHAVIOR OF SENTINEL OR LOOK-
OUT 

Discussion. This article defines three kinds of misbehavior committed by 
sentinels or lookouts: Being found drunk or sleeping upon post, or leaving it 
before being regularly relieved. As to the meaning of "drunk," see 191. 

A post is not limited by an imaginary line, but includes, according to 
orders or circumstances, such surrounding area as may be necessary for the 
proper performance of the duties for which the sentinel or lookout was posted. 
The sentinel or lookout who goes anywhere within that area for the discharge 
of his duties does not leave his post, but if found drunk or sleeping within the 
area may be convicted of a violation of this article. The offense of leaving post 
is not committed when a sentinel or lookout goes an immaterial distance from 
the point, station, area, or object which was prescribed as his post, unless he 
goes such a distance that his ability fulIy to perform the duty for which he was 
posted is impaired. 

A sentinel or lookout is on post within the meaning of this article not only 
when he is at  a post physically 'defined, as is ordinarily the case in garrison or 
aboard ship, but also, for example, when he is stationed in observation against 
the approach of an enemy, or is detailed to use any equipment designed to locate 
friend, foe, or possible danger, or at  a designated place to maintain internal 
discipline, or to guard stores, or to guard prisoners while in confinement or at 
work. 

This article does not include an officer or enlisted person of the guard, or of 
a ship's watch, not posted or performing the duties of a sentinel or lookout, nor 
does it include a person whose duties as a watchman or attendant do not require 
that he be constantly alert. 

The fact that the sentinel or lookout is not posted in the regular way is not 
a defense. It is sufficient, for example, if he has taken his post in accordance with 
proper instruction, whether or not formally given. 

Proof. ( a )  That the accused was posted or on post as a sentinel or lookout, 
as alleged; ( b )  that he was found drunk while on his post, or was found 
sleeping while on his post, or that he left his post before being regularly relieved ; 
and, if alleged, ( c )  that it was committed in an area designated as authorizing 
entitlement to special pay for duty subject to hostile fire. 
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193. ARTICLE 114--DUELING 
a. FIGHTING DUEL 

Discussion. A duel is a combat between two persons for private reasons 
fought with deadly weapons by prior agreement. 

Proof. ( a )  That the accused f0ugh.t another person for private reasons 
with deadly weapons; and (6) that the combat was by prior agreement. 

b. PROMOTING, BEING CONCERNED I N  OR CONNIVING AT FIGHTING A DUEL, OR 

FAILING TO REPORT KNOWLEDGE O F  A CHALLENGE 

Dlscusslon. Urging or taunting another to challenge or to accept a chal- 
lenge to duel, acting as a second or as carrier of a challenge or acceptance, or 
otherwise furthering or contributing toward the fighting of a duel are examples 
of promoting a duel. Anyone who has reason to believe steps are being or have 
been taken toward arranging or fighting a duel and who fails to notify appro- 
priate authorities and to take other reasonable preventive action thereby 
connives at the fighting of a duel. Knowledge creates an obligation to act; the 
failure so to do constitutes a crime. 

Proof. That the accused promoted, was concerned in, or connived a t  the 
fighting of a duel by taunting another to challenge, acting as a second, failing to 
bring knowledge possessed by him of .an intended duel to the attention of the 
authorities, or othe~wise, as alleged. 

694. ARTICLE 115-MALINGERING 
Discussion. Malingering is defined in this article as feigning illness, physi- 

cal disablement, mental lapse or derangement, or intentionally inflicting self- 
injury, for the purpose of avoiding work, duty, or service. The injury may be 
inflicted by nonviolent as well as by violent means and may be accomplished 
by any act or omission which produces, prolongs, or aggravates any sickness 
or disability. Thus, voluntary starvation which results in debility is a self- 
inflicted injury and when done for the purpose of avoiding work, duty, or 
service constitutes s,violation of Article 115. 

The essence of this offense is the design to avoid performance of any work, 
duty, or service which may properly or normally be expected of one in the 
military service. Whether to avoid all duty, or only a particular job, it is the 
purpose to shirk which characterizes the offense. Hence, the nature or perma- 
nency of a self-inflicted injury is not material on the question of guilt, nor is 
the seriousness of a physical or mental disability which is a sham. Evidence 
of the extent of the self-inflicted injury or feigned disability may, however, 
be relevant as a factor indicating the presence or absence of the purpose. 

A qualified medical expert may testify concerning his opinion as to whether 
a purported illness of the accused was feigned (see 138e), and such an 
opinion may be regarded as evidence upon that question. 

Proof. ( a )  That the (accused was assigned to, or was aware of his prospec- 
tive assignment to, or availability for, the performance of work, duty, or 
service, as alleged; (b) that the accused feigned illness, physical disablement, 
mental lapse or derangement, or intentionally inflicted injury upon himself, 
as alleged; and (c) that his purpose in doing so was to avoid the work, duty, 
or service alleged. 
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195. ARTICLE 11&RIOT OR BREACH OF PEACE 
a. RIOT 

Discussion. A riot is a ~ U ~ U ~ ~ U O U Sdisturbance of the peace by hhree or more 
persous assembled together in furtherance of a common purpose to execute 
some enterprise of a private nature by concerted action against any who might 
oppose them, committed in such a violent and turbulent manner as to cause or 
be calculated to cause public terror. I t  is immaterial whether the act intended 
was of itself lawful or unlawful. Furthermore, i t  is not necessary that the 
common purpose be determined before the assembly. It is sufficient if the assem- 
blage begins to exec~lte in a tumultuous manner a common purpose formed 
after it assembled. 

Proof. ( a )That the accused was a member of an assembly of three or more 
persons; ( b ) that the accused and at least two other members of the assembly 
assembled in fu.rtherance of a common purpose to execute some enterprise of 
a private nature hy concerted action against any who might oppose them; 
( c ) that the assembly or some of its members committed a tumultuous distnrb- 
ance of the peace, as alleged; and (d) that the tumultuous disturbance of the 
peace caused or was calculated to cause public alarm or terror. 

b. BREACH O F  THE PEACE 

Discussion. I n  military law, a "breach of the peace" is an unlawful dis- 
turbance of the peace by an outward demonstration of a violent or turbulent 
nature. 

Not every type of disorder or misconduct is a breach of the peace. For 
example, a soldier appearing in an unclean uniform in a public place might 
commit an offense in violation of Article 134, but this act would not ordinarily 
tend to a disturbance of the peace. The acts or conduct contemplated by this 
article are those which disturb the public tranquility or impinge upon the 
peace and good order to which the community is entitled. The words "com- 
munity" and "public" include within their meaning a military organization, 
post, camp, ship, or station. 

Engaging in an affray, unlawful discharge of firearms in a public street, 
and the use of vile or abusive words to another in a public place are a few 
instances of the type of conduct which may constitute a breach of the peace. 
The fact that opprobrious words are true, or used under provocation, is not a 
defense, nor is tumultuous conduct excusable because incited by others. As to 
self-defense, see 2166. 

Proof. ( a )  That the accused caused or participated in a certain act of a 
violent or turbulent nature, as alleged; and ( b )  that the peace was thereby 
unlawfully disturbed. 

196. ARTICLE 117-PROVOKING SPEECHES OR GESTURES 
Discussion. This article makes punishable the use of provoking or  reproach- 

ful words or gestures towards another person subject to the code. 
As used in this article, 'Lprovoking" and "reproachful" describe those words 

or gestures which are used in the presence of the person to whom they are 
directed and which tend to induce breaches of the peace. As thus used they 
do not comprehend reprimands, censures, reproofs and the like which may 
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properly be administered in the interests of training, efficiency, or discipline 
in the armed forces. 

Proof. That the accused wrongfully used certain provoking or reproachful 
words or gestures towards another person subject to the code, as alleged. 

197. ARTICLE 1 1 G M U R D E R  
Discussion.a. Gewral. The killing of a human being isunlawful when done 

without justification or excuse. See 2 1 6 ~ )  6, and c. The determination of whether 
an unlawful killing constitutes murder or a lesser offense (see 198) depends 
upon the circumstances under which i t  occurred. The offense is committed at 
the place of the act or omission although the victim may have died elsewhere. 
Whether death occurs at the time of the accused's act or omission, or at some 
time thereafter, it must have followed from an injury received by the victim 
which resulted from the act or omission. 

Among the offenses which may be included in a particular charge of 
murder are manslaughter, negligent homicide in violation of Article 134, assault 
with intent to murder, and certain forms of assault. 

Voluntary drunkenness (154a(2)) not amounting to legal insanity may 
reduce premeditated murder (Art. 118 (1) ) to unpremeditated murder (Art. 
118(2) or (3) ) but i t  will not operate to reduce i t  to manslaughter, nor to 
reduce unpremeditated murder to manslaughter. 

6. Premditation. A murder is not premeditated unless the thoughh af 
taking lkfe was consciously conceived and the act or om~ission by xhich it was 
taken was intended. Premeditated murder is murder committed after the 
formation of a specific intent to kill someone and con~deration o:f the act 
intended. It is not necessary thak the intention to kill shall have bean antertained 
for any partilcular or considerable length of time. When a fixed purpose to kill 
has been deliberately formed, it is immaterial how won 'afterwards it is put 
into exmtion. The existence of premeditahion may be inferred from the 
circumstances surrounding the killing. 

Proof. (a) That the victim named or described is dead; (6) that his death 
resulted from the unlawful act or omission of the accused, as alleged; and 
( c )  that the accused had a premeditated design to kill. 

c. Intent to kill or inflict great bodily h a m .  An unlawful killing without 
premeditation is also murder when the person had either an intent to  kill or 
an intent to inflict great bodily harm. Great bodily harm refers to serious 
injuries; i t  does not include minor injuries such as a black eye or a bloody nose 
(see 2076). It may be inferred that a person intends the natural and probable 
consequences of an act purposely done by him. Hence, if a person does an 
intentional act likely to result in death or great bodily injury, it may be 
inferred that he intended death or great bodily harm. The intent need not be 
directed toward the person killed, nor must it exist for any particular time 
before commission of the act or have previously existed a t  all. It is sufficient 
that it existed a t  the time of the act or omission (except if death is inflicted in 
the heat of a sudden passion caused by adequate provocation-see 198a). For 
example, a person perpetrating housebreaking who strikes and kills the house- 
holder attempting to block his flight can be guilty of murder even if he did 
not see the householder until the moment before striking the fatal blow. 
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Proof. (a) That the victim named or described is dead; (6) that his death 
resulted from the unlawful act or onlission of the accused, as alleged; and 
(c) that the accused intended to kill or inflict great bodily harm. 

d. Act inherently dangerous with wanton disregard of hunuzn life. Engag- 
ing in an act inherently dangerous to others, without any intent to cause the 
death of, or great bodily harm to, any particular person, or even with a wish 
that death may not be caused, may also constitute murder if the performance of 
the act shows a wanton disregard of human life. Such a disregard is character- 
ized by a heedlessness of the probable consequences of the act or omission, an 
indifference that death or great bodily harm is likely to ensue. Examples might 
be throwing a live grenade toward others in jest or flying an aircraft very low 
over a crowd to make it scatter. 

Proof. (a) That the victim named or described is dead; (b )  that his death 
resulted from the unlawful act or omission of the accused, as alleged; and (c) 
that the accused was engaged in an act inherently dangerous to others, evincing 
a wanton disregard of human life. 

e. Commiesion of certain offemes. A homicide committed during the perpe- 
tration or attempted perpetration of burglary, sodomy, rape, robbery or aggra- 
vated arson also constitutes murder, and it is immaterial that the slaying may 
be unintentional or even accidental. The law recognizes that the commission or 
attempted commission of these offenses is likely to result in homicide, and when 
an unlawful killing occurs as a consequence of the perpetration or attempted 
perpetration of one of these offeilses, the killing is murder. The perpetration or 
attempted perpetration of the burglary, sodomy, rape, robbery, or aggravated 
arson, as the case may be, may also be charged in a separate specification. 

Proof. (a) That the victim named or described is dead; ( b )  'that his 
death resulted from the act or omission of the accused, as alleged ;and (c) that 
the accused was engaged in the perpetration or attempted perpetration of bur- 
glary, sodomy, rape, robbery, or aggravated arson. 

198. ARTICLE 119-MANSLAUGHTER 
a. VOLUNTARY MANSLAUGHTER 

Discussion. An unlawful killing, although done with an intent to kill or 
inflict great bodily harm (see 197c), is not murder but voluntary manslaughter 
if committed in the heat of sudden passion caused by adequate provocation. 
Heat of passion may be produced by fear as well as rage. The law recognizes the 
fact that a man may be provoked to such an extent that in the heat of sudden 
passion caused by the provocation, although not in necessary defense of life nor 
to prevent bodily harm (see 216c), he may strike a fatal blow before he has had 
time to control himself. While the law does not excuse the homicide because of 
the provocation, it does not hold him guilty of murder. 

The provocation must be adequate to excite uncontrollable passion in the 
mind of a reasonable man, and the act of killing must be committed under and 
because of the passion. The provocation must not be sought or induced as an 
excuse for killing or doing harm. If ,  judged by the standard of a reasonable 
man, sufficient cooling time elapses between the provocation and the killing, it is 
murder, even if the passion of the particular accused persists. 

Examples of acts which may constitute adequate provocation are assault 
and battery inflicting great or grevious bodily harm, an unlawful imprison- 
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ment, and the sight by a husband or wife of an act of adultery committed by his 
or her spouse. If the person so assaulted or imprisoned, or the husband or wife 
so situated, at once kills the offender or offenders in the heat of sudden passion 
caused by their act, voluntary manslaughter only has been committed. Insulting. 
or abusive words or gestures, a slight blow with the hand or fist, and trespass or 
other injury to property are not, standing alone, considered adequate 
provocation. 

Among the offenses which may be included in a particular charge of volun- 
tary manslaughter are involuntary manslaughter, negligent homicide in viola- 
tion of Article 134, assault with intent to commit voluntary manslaughter, 
aggravated assault, assault and battery, and assault. 

Proof. ( a ) That the victim nained or described is dead; ( b ) that his death 
was caused by an unlawful act or omission of the accused ; (6) that, at the time 
of the killing, the accused intended to kill or inflict great bodily harm; and, 
when considered as a lesser offense to murder, (d) that the act or omission of the 
accused was committed under and because of a heat of sudden passion caused by 
adequate provocation. 

b. INVOLUNTARY MANSLAUGHTER 

Discussion. Involuntary manslaughter is an unlawful homicide (see 197a) 
committed withouk an intent to kill or inflict great bodily harm; it is la11 unlaw- 
ful killing by culpable negligence, or while peqetralting or ahtempting to 
perpehrate 'an offense other hhan burglary, sodlomy, rape, robbery, or aggravated 
arson, )directly affecting ithe person. 

'Culpa'ble mgligence is a degree of oarelcssness greatw than simple negli- 
gence. It is a negligent la& or mi,s ion acconxpani~ed by a culpable disregard 
for the foreseeable consequences to &hers of ~h5~;'t act or omission. Thus, the 
basis of a charge 'of invdmtary rnansl.augh~hr may be a negligent act or 
omission $hioh, when viewed .in the light of human experience, might fore- 
seeably resulk En $he dea%h of anocher, even though death would not, nece~arily, 
be a nakural and,prob&ble consequence of the aot or mission. 

Acts whidh may amount to culpxble negligence are negligently eonduoting 
target practice #sothat he bullets go in the direction of ,an in%abited house 
within range; pdinting a pistol in fun dt 'another and pulling the trigger, 
believing, but witrhouut taking reasonable .preca.uttons to ascertain, bhat it would 
not be dangerous;:and oardessly leaving poisoas or #dangerous drugs where they 
may endanger li'fe. 

When t;here is no legal duty to  aidt there can be no neglect. Thus when a 
stranger makes no effort 60 save a drowning man, or a person allows s mend'icant 
to freeze,or&awe todeath, no crime is con-miitted. 

By an offense directly .afflecting tjhe person is meant one affecting .some 
padticular person ,as~diBinguished f r m  an offfense .afTecting society in general. 
Among offenses 'directly affecting khe person are ~bhe various types of assault, 
battery, falmse impliisonment, volun6ary engagement in an affray, 'and maiming. 

Among ,the offenses .Mhich may be included wibhin a particular charge of 
involuntary manslaughter are negligent homicide in violartion of A~ticle 134, 
assault ,and ,batrtery, and sssault. 

Proof. ( a ) That the victim named or described is dead; ( 6 )  that his death 
resulted from the act or milmion of the m w e d ,  as allqed; 'and (c) that 'this 
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An accused does not violate this article by committing an act of sexual 
intercourse with a female of 16 years or over. However, if the statute of a 
jurisdiction denounces sexual intercourse with a female under a certain age 
greater than 16 years, the violation of such a statute within the territorial limits 
of the jurisdiction by a person subject to the code may constitute conduct of a 
nature to bring discredit upon the armed forces in violation of Article 134. 

Proof. (a)  That the accused had sexual intercourse with a certain female 
not his wife; and (b) that she had not attained the age of 16 years. 

200. ARTICLE 121-LARCENY AND WRONGFUL APPROPRIA-
TION 

a. LARCENY 
Discussion. ( 1 )  General. Under the provisions of Article 121, a person is 

guilty of larceny if he wrongfully takes, obtains or withholds, by any means, 
from the possession of the owner or of any other person any money, personal 
property, or article of value of any kind, with intent permanently to deprive or 
defraud another person of the use and benefit of property or to appropriate it 
to his own use or the use of any person other than the owner. A wrongful taking 
with intent permanently to deprive includes the common law offense of larceny ; 
a wrongful obtaining with intent permanently to defraud iilcludes the offense 
formerly known as obtaining by false pretense; and a wrongful withholding 
with intent permanently to appropriate includes the offense formerly known as 
embezzlement. Any of the various acts denounced as larceny by Article 121 may 
be charged and proved under a specification alleging that the accused stole the 
property in question. 

Property which is taken, obtained, or withheld by severing it from real 
estate is within the class of property which may be the subject of larceny. Also 
within this class of property are writings which represent value, such as 
commercial paper. 

(2) Taking, obtaining, or withholding. There must be a taking, obtain- 
ing, or withholding of the property by the thief. For instance, there is no taking 
if the property is connected to a building by a chain and the property has not 
been disconnected from the building; and property is not "obtained" by merely 
acquiring title thereto without exercising some possessory control over it. As a 
general rule, however, any movement of the property or any exercise of do- 
minion over it by any means is sufficient if accompanied by the requisite intent. 
Thus, if a person entices another's horse into his own stable without touching 
the animal, or procures a railroad company to deliver to him another's t m k  
by changing the check on it, or obtains the 'delivery of another's goods to a 
person or place designated by him, or has the funds of another transferred to 
his own bank account, he is guilty of larceny if other elements of the offense are 
present. A Person may "obtain" the property of another by acquiring possession 
without title, and one who already has possession of the property of another 
may "obtain" i t  by thereafter acquiring title thereto. A "withholding" may arise 
as a result of a failure to return, account for, or deliver property to its owner 
when a return, accounting, or delivery is due, even if the owner has made no 
demand for the property, or it may arise as a result of devoting property to a 
use not authorized by its owner. Generally, this is so whether the person with- 
holding the property acquired it lawfully or unlawfully. See 200a(6). However, 
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acts which constitute the offense of unlawfully receiving, buying, or concealing 
stolen property (see 213f (14) ) or of being an accessory after the fact (see 15'7) 
are not included within the meaning of the word "withholds." Therefore, neither 
a receiver of stolen property nor an accessory after the fact can be convicted of 
larceny on the theory that mith knowledge of the identity of the owner he with- 
held the stolen property from the possession of the owner. The taking, obtain- 
ing, or withholding must be of specific property. A debtor does not withhold 
specific property from the possession of his creditor by failing or refusing to 
pay a debt, for the relationship of debtor and creditor does not give the creditor 
a possessory right in any specific money or other property of the debtor. 

(3) Ownersl~ip of the property. Article 121 requires that the taking, 
obtaining, or withholding be from the possession of the owner or of any other 
person. Care, custody, management, and control are among the legal definitions 
of possession. The term "owner" refers to the person who, at the time of the 
taking, obtaining, or withholding, had the superior right to possession of the 
property in the light of all conflicting interests therein which are involved in 
the particular case. For instance, an estate is the true owner of its property as 
against a trustee of the estate charged with larceny of the property, and an 
organization is the true owner of its funds as against the custodian of the funds 
charged with larceny thereof. The phrase "any other person" means any per- 
son-even a person who has stolen the property-who has possession or a greater 
right to possession than the accused. I n  pleading a violation of this article, the 
ownership of the property may be alleged to have been in any person other than 
the accused who, at the time of the theft, was a general owner or a special owner 
thereof. A general owner of property is a person who has title to it, whether or 
not he has possession of i t ;  whereas a special owner, such as a borrower or 
hirer, is one who does not have title but who does have possession, or the right 
to possession, of the property. The word "person," as used in referring to one 
from whose possession property has been taken, obtained, or withheld, and to 
any owner of property, includes (in addition to a natural person) a government, 
a corporation, an association, an organization, and an estate. Such a person 
need not be a legal entity. 

(4) Wrongfulness of the taking, obtaining, or withkolding. The taking, 
obtaining, or withholding of the property must be wrongful. As a general rule, 
a taking or withholding of property from the possession of another is wrongful 
if done without the consent of the other, and an obtaining of property from the 
possession of another is wrongful if the obtaining is by false pretense. However, 
such an act is not wrongful if i t  is authorized by law or apparently lawful 
superior orders, nor, generally, is such an act wrongful if done by a person who 
has a right to the possession of the property either equal to or greater than the 
right of the one from whose possession he takes, obtains, or withholds it. How- 
ever, even if the person taking, obtaining, or withholding the property has a 
right of possession equal to or greater than that of the person from whose 
possession the property is taken, obtained, or withheld, the act is wrongful if it 
is done with the intent to charge him with the value of the property. Thus, if A 
delivers his property to B as a bailee and subsequently takes the property with 
intent to charge B with its value, the taking is wrongful. An owner of property 
who takes or withholds it from the possession of another, without the consellt 
of the other, or who obtains it therefrom by false pretense, does so wrongfully 
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if the other has a superior right to possessioil of the property, such as a lien. A 
person who takes, obtains, or ~rithholds property as the agent of another has the 
same rights and liabilities as does his principal, but he may not be charged 
with a guilty knov-ledge or intent of the principal to which he was not a party. 

(5) Fa7se pretense. With respect to obtaining property by false pre- 
tense, the false pretense may be made by ineans of any act, word, symbol, or 
tolcen. The pretense nlnst be in fact false 1\-11en made ancl when the property 
is obtainerl, ancl it must be kilo^\-inply false in the sense that it is made without 
a belief in its truth. false pretense is a false representation of past or existing 
fact. I11addition to other kinds of facts, the fact falsely represented by a person 
may be his or anotller's power, authority, or inteation. Thus, a false repre- 
sentation by a person that he presently intends to perform a certain act i11 the 
future is a false representation of nn existing fact-his intention-and thus 
a false pretense. 

Althougll the pretense need not be the sole cause inducing the ovner 
to part with his property, it is necessary that it be an effective (and intentional) 
cause of the obtaining. A false representation made after the property was 
obtained rill not result in the commission of an offense denounced by Article 
121. 

A larceny is commitrted when a persoil obtains the property of another 
by false pretense and with intent to steal, even though the owner neither 
intended nor mas requested to part with title to the property. Thus a person 
who gets possession of the watch of another by pretending that he is going 
to use it for a short time and then return it, but who really intends to sell it, 
is guilty of larceny. 

( 6 )  Intent. The offense of larceny requires that the taking, obtaining, or 
mitl~holding by the thief be accompanied by an intent permanently to deprive 
or defraud another of the use and benefit of property or permanently to appro- 
priate the property to his own use or the use of any person other than the 
owner. These intents are collectively called an intent to steal. Although a 
person has acquired possession of property by a taking or obtaining which 
was not wrongful or which was without the concurrence of an intent to steal, 
he nevertheless can commit larceny of the property if after the taking or 
obtaining he forms an intent to steal it and ~vrongfully ~vithholds it with that 
intent. For example, if a person obtains the vehicle of another by hiring it and 
thereafter decides to keep the vehicle permanently, and pursuant to that de- 
cision either fails to return it at the appointed time or uses it for a purpose 
not authorized by the terms of the hiring, he has committed larceny, even 
though at the time he obtained the vehicle he fully intended to return it after 
using it according to the agreement of hire. 

The existence of an intent to steal must, in most cases, be inferred from 
the circumstances. Thus, if a person secretly takes property, hides it, and 
denies that Ize knows anything about it, an intent to steal may be inferred; 
but if he takes it openly, and returns it, this would tend to negative such an 
intent. Proof of a subsequent sale of the property may show an intent to 
steal, and, therefore, evidence of such a sale may be introduced to support a 
charge of larceny. An intent to steal may be inferred from a wrongful and 
intentional dealing with the property of another in a manner likely to cause 
him to suffer a permanent loss thereof. 
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Although the taking, obtaining, or withholding need not be for the bene- 
fit of the thief himself, a person who divests another of property intending ollly 
to restore it to the possession of the owner, as when he takes stolen prop- 
erty from a thief with that intent, does not commit larceny or wrongful 
appropriation. 

An intention to pay for the property stolen or ~therwise to replace it with 
an equivalent is not a defense, even though such an intention existed at the time 
of the theft, and, once a larceny is committed, a return of the property or pay- 
ment for it is no defense. I f ,  however, the accused takes money or a negotiable 
instrument having no special value above its face value, with the intent to 
return an equivalent amount of money, the offense of larceny is not committed 
although wrongful appropriation (2006) may be. 

(7) Value. Value is a question of fact to be determined on the basis of all 
of the competent evidence presented. When the property allegedly stden is an 
item issued or procured from Government sources, the price listed in an official 
publimcation for that property a t  the time of the theft lifs admissible as evidence of 
its value. However, the item allegedly stolen must be shown to have been, at the 
time of the theft, in the condition upon which the value indicated in the official 
price is predicated. Tne price listed in the official publication is not conclusive 
as to the value of the item, and other competent evidence is admissible on the 
question of its condition and value. 

As a general rule, the value of other stolen property is to be determined 
by its legitimate market value a t  the time and place of the theft. If  this prop- 
erty, because of its character or the place where it was stolen, had no legitimate 
market value at the time and place of the theft or if that value cannot readily be 
ascertained, its value inay be determined by its legitimate market value in the 
United States, as of the time of the theft, or by its replacement cost at that time, 
whichever is the lesser. Market value may be established by )proof of the recent 
purchase price paid for the article upon the legitimate market involved ;or by 
testimony or other admissible evidence emanating from any person who is 
familiar through training or experience with the market value in question. The 
owner of the property may testify as to its market value if he is familiar with 
its quality and condition, the circumstance that he is not otherwise qualified to 
express an opinion on the question of tlie market value of the property, if this is 
the case, going only to the weight to be given to his testimony and not to its 
admissibility. When the character of the property clearly appears in evidence, 
as when, for instance, it is exhibited to the court, the court, from its own experi- 
ence, may infer that i t  has some value. I f  as a matter of common kiiowledge the 
property is obviously of a value sub~taiitially in excess of $100, as in the case of 
an automobile in good condition or a large collection of precious stones, the 
court may find a value of more than $100. Writings representing value may be 
considered to have the value whilch they represented-even though contiii- 
gently-at the time of the theft. 

I f  an owner of property, or someone acting in his behalf, steals it from a 
person who has a superior, but limited, interest in tlie property, such as a lien, 
and the theft is committed without intending to charge that person with the 
value of the property, the value for punishment purposes shall be that of the 
limited interest. 

(8) Miscellaneous. A taking or withholding of lost property by the finder 
is larceny if accompanied by an intent to steal and if a clue to the identity of the 
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general or special owner, or through which such identity may be traced, is 
furnished by the character, location, or marking of the property, or by other 
circumstances. 

When a larceny of several articles is committed at  substantially the same 
time and place, it is a single larceny even though the articles belong to differ- 
ent persons. Thus, if a thief steals a suitcase containing the property of several 
persons or goes into a room and takes property belonging to various persons, 
there is but one larceny, which should be alleged in but one specification. 

Proof. ( a ) That the accused wrongfully took, obtained, or withheld from 
the possession of the owner or of any other person the property described in the 
specification; ( 6 )  that the .property belonged to a certain person named or 
described; (c) that the property was of the value alleged, or of some value; and 
( d ) that the taking, obtaining, or withholding by the accused was with intent 
permanently to deprive or defraud another person of the use and benefit of 
property or to appropriate it to his own use or the use of any person other than 
the owner. 

b. WRONGFUL APPROPRLATION 

Discussion. See generally 200a. Article 121 defines the offense of wrongful 
appropriation in the same way that larceny is defined, except that the wrongful 
taking, obtaining, or withholding need be with intent to deprive, defraud, or 
appropriate only temporarily. A charge of wrongful appropriation is neces- 
sarily included in a charge of larceny. 

Instances of the offense of wrongful appropriation are : Taking the auto- 
mobile of another without permission or lawful authority, with intent to drive 
it a short distance and then return ik or cause it to be retiurned to the owner; 
obtaining a service weapon by falsely pretending to be about to go on guard 
duty, the weapon being thus obtained with intent to use it on a hunting tr ip and 
thereafter effect its return; and, while driving a government vehicle on a mis- 
sion to deliver supplies, withholding the vehicle from the government service 
by deviating from the assigned route without authority, with intent to visit a 
friend in a nearby town and thereafter restore the vehicle to its lawful use. 

A11 inadvertent exercise of control over the property of another will not 
result in a wrongful appropriation. For example, a person is not guilty of this 
offense who fails to return a borrowed boat at the time agreed upon because he 
inadvertently lost his direction and went aground on a sand bar. 

Proof. ( a )  That the accused wrongfully took, obtained, or withheld from 
the possession of the owner or of any other person the property described in the 
specification; ( b )  that the property belonged to a certain person named or 
described ; (c) that the property was of the value alleged, or of some value; and 
( d ) that the taking, obtaining, or withholding by the accused was with intent 
temporarily to deprive or defraud another person of the use and benefit of 
property or to appropriate it to his own use or the use of any person other than 
the owner. 

201. ARTICLE 122-ROBBERY 
Discussion. Robbery is the taking, with intent to steal, of anything of value 

from the person or in the presence of another, against his will, by means of 
force or violence or fear of immediate or future injury to his person or prop- 
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erty or the person or property of a relative or member of his family or of any- 
one in his company a t  the time of the robbery. 

The particular thing must be taken from tlie person of another or in his 
preseilce, but to be in his presence it is not necessary that the property taken 
be located within ally certain distance of the victim. I f  persons eater a liouse 
and force the owner b j  threats to disclose the liiding place of valuables in ail 
adjoiniilg rooni, and, leaving the owner tied, go illto that room and steal the 
valuables, they have committed robbery. 

For s robbery to be cmmittecl by force or violence, tliere nus st be actual 
force or violence to the person, preceding or accoinpanyin~ the taking agaiilst 
his will, alid it is immaterial that there is no fear engendered in the victim. Ally 
ainouilt of force is ellough to constitute robbery if the force o,vercomes the 
actual resistance of the person robbed, or puts him in such a position that he 
makes no resislance, or suffices to overcome the resistance affered by a chain or 
other fastelling by ~ ~ l i i c h  the article is attached to the person. I f  ail article is 
merely snatched from the hand of another or a pocket is pickdcl by stealth ailcl 
no other force is used and the owner is nolt put i11 fear, tlle offense is no,t robbery. 
But if resistailce is overcome in snatching the article, there is suficient violence, 
as when the earring of a \voman is torn from her ear or a hair ornainent en- 
tangled in her hair is snatched away. There is sufficient violence when a person's 
attention is diverted by his being jostled by a confederate of a piclcpocliet, who 
is thus enabled to  steal the person's watch, even though the persoil had no knowl- 
edge of the act ;or when a man is knocked insensible and his pocliets rifled; or 
when a guard steals property from the person of a prisoner in liis charge after 
handcuffi-ilg hinl on the pretext of prevei~ting his escape. 

For a robbery to be cominitted by putting the victim i11 fear, there need be 
no actual force or violence, hurt there must be demoilstrations of force or menaces 
by which the victiin is placed in such fear that he is warranted in making no 
resistance. Tlie fear must be a reasoi~ably well-founded apprehension of present 
or future injury, and the taking inust occur while the apprehei1sion exists. The 
injury apprehencled may be death or bodily injury to the person himself or to 
the persoil of a relative or meinber of his family or of anyone in his conzpany at  
the time, or it lnay be the destruction of his habitation or other injury to his 
property or that of a relative or inember of his family or of anyone in his com- 
pany at  tlie time of sufficient gravity to arrant his giving up the property de- 
manded by the assailant. 

Robbery iilcludes "taking with intent to steal7'; hence, a larceny by taking is 
an integral put of a charge of robbery and must be proved a t  the trial. See 
200a(4). When the evidence falls short of proving the force or fear or other 
facts necessary to robbery but does prove a larceily by taking, the.accusec1, by 
proper exceptions and substitutions, inay be found guilty of larceny. Con- 
versely, depending oil the facts alleged and proved, if the evidence fails to 
prove the larceily, the accused may be found guilty of some clegree of assault, 
including assault consummated by a battery, assault with a dangerous weapon, 
assault in which grievous bodily harm is intentionally inflicted, or assault with 
Intent to calninit robbery. I f  the evidence fails to prove larceny but proves 
wrongful agpropl-iatioil, the accused may be found guilty of the latter and, 
in a11 appropriate case, may be found guilty of both wrollgfnl appropriatioll 
and an appropriate degree of assault, as discussed above, as lesser included 
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offenses of a single specification of ,robbery. I n  an appropriate case a finding of 
attempt to commit robbery is permissible (158). 

Proof. ( a )  The larceny of the property (see Proof under 200a, but proof 
of specific value may be oinitted) ; (b) that the larceny was from the person 
or in the presence of the person alleged to have been robbed; and (6) that tho 
taking ~ ~ x s  against his will, by means of force or violence or by putting in fear, 
as alleged. 

202. ARTICLE 123-FORGERY 
Discussion. Forgery is the false making or altering with intent to defraud 

of any signature to, or any part of, any ~ ~ r i t i n g  which would, if genuine, ap- 
parently iinpose a legal liability on another or change liis legnl right or liabil- 
ity to his prejudice; or the uttering, offering, issuing, or transferring, with in- 
tent to clefrxud, of sucll a writing known by the offender to be so ninde or 
altered. 

While forgery may be comnitted either by falsely making a writing or 
by knowingly nttering a falsely made writing, tihere are certain elements com-
mon to both aspects of forgery. These are ( a ) a writing falsely made or altered, 
(b) nil  apparent capability of the writing as falsely made or dtered to impose 
a legal liability on another or to change his legal right or liability to his preju- 
dice, and ( G )  an intent to defraud. 

As regards the false making or altering of a writing, "false" refers not 
to the contents of the writing or to the facts stated therein but to the making 
or altering of it. Hence, forgery is not committed by the genuine making of a 
false instr~umeiit even when made with intent to  defraud. Thus, a person who, 
11-it11 intent to defraud, signs his own signature as the maker of a check drawn 
on s bank ill which he does not have money or credit does not commit forgery. 
,Ilthough the check falsely represents the existence of the account, it is what 
i t  purports to be, a check drawn by the actual maker, and therefore it is not 
falsely .made. See, however, 202A. Likewise, if a person makes a false signa- 
ture of another to an instrument, but adds the word "by" with his own 
signature thus indicating authority to sign, the offense is not forgery even if 
no such authority exists. False recitals of fact in a genuine document, as, an 
aircraft flight report which is "paddecl" by the one preparing it, do not 
constitute the writing a forgery. 

Signing the name of another to an instrument having apparent legal effi- 
cacy without author it,^ and with intent to defraud is forgery as the signature 
is falsely made. The distinction is that in this case, the falsely made signature 
purports to be the act of one other than the signer. Likewise, a forgery may 
be committed by a person signing his own name to an instrumeilt. For example, 
when a checlr payable to the order of a certain person comes into the hands of 
another of the same name, he commits forgery if, knowing the check to be 
anofher's, he indorses it with his own name intending to defraud. Forgery 
may also be committed by signing a fictitious name, as when a person makes 
a check payable to himself and signs i t  with a fictitious name as drawer. 

The writing must be one which would, if genuine, apparently impose a 
legal liability on another, as a check or promissory note, or change his l e a l  

b
right or liability to his prejudice, as a receipt. Some other instruments whlch 
may be the subject of forgery are orders for delivery of money or goods, rail- 



road tickets, and military orders directing travel. A writing falsely niade 
includes an instrument that may be partially or entirely printed, engraved, 
written with a pencil, or made by photography or other device. A writing may 
be falsely "made" by materially altering an existing writing, by filling in a 
paper signed in blank, or by signing an instrument already written. 

With respect to the apparent legal efficacy of the writing falsely made 
or altered, the writing must appear either on its face or from extrinsic facts 
to impose a legal liability on another, or to change a legal right or liability 
to the prejudice of another. I f  under all the circumstances tlie instrunieiit has 
neither real nor apparent legal efficacy, there is no forgery. Thus, tlie false 
making, with intent to defraud, of an instrument affirmatively invalid on its 
face is not forgery nor is the false making or altering, with intent to defraud, 
of a writing which could not impose a legal liability, as a mere letter of 
introduction. However, the false making of another's signature on an instru- 
ment, with intent to defraud, is forgery, even if there is no resemblance to the 
genuine signature and the name is misspellecl. 

In  order to constitute forgery by altering a writing, the alteration must 
effect a material change in the legal tenor of the writing. Thus an alteration 
whereby any obligation is apparently increased, diminished, or discharged is 
material. Examples of material alterations in the case of a promissory note 
are changing the date, amount, or place of payment,. If  a genuine writing has 
been delivered t o  the accused and while in his possession is later fo~uld t,o be 
altered, i t  may be inferred that the writing was altered by him. 

The intent to defraud need not be directed toward anyone in particular 
nor be for the advantage of the offender. It is immaterial that nobody was 
actually defrauded, or that no further step was made toward carrying out the 
intent to defraud other bhan the false making or altering of a writing. 

I n  proving forgery, the instrument itself should be produced, if available. 
That the signature to a written instrument was falsely made may be proved 
by the testimony of the person whose signature was forged, showing that he had 
not signed the document himself, and that he had not authorized the accused 
to do so for him. I f  the name of a fictitious person is used as, for example, the 
purported drawer of a check, evidence of falsity may include evidence that the 
purported drawer of the check has no account in the bank upon which the 
check was drawn. 

Proof. (a) That a certain signature or writing was falsely made or altered, 
as alleged; ( b )  that the signature or writing was of a nature which would, if 
genuine, apparently impose a legal liability on another or change his legal right 
or liability to his prejudice; (c) ithat it was the accused who so falsely made or 
altered the signature or writing or uktered, offered, issued, or transferred it, 
knowing it t o  have been so made or altered; and (d) that the intent of the 
accused was to defraud. 

202A. ARTICLE ,123a-MAKING, DRAWING, OR UTTERING 
CHECK, DRAFT, OR ORDER WITHOUT SUFFICIENT FUNDS 

Discussion. Article 123a denounces certain "bad check" offenses. It makes 
punishable by court-martial the making, drawing, uttering, or delivering of 
any check, draft,, or order for the payment of money upon any bank or other 
depository, either- 
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(1) for the procurement of any article or thing of vdue, with intent 
to defraud; or 

(2) for the payment of any past due obligation, or for any other pur- 
pose, with intent to deceive ; 
knowing a t  the time of the making, drawing, uttering, or delivering that the 
maker or drawer has not or will not have sufficient funds in, o r  credilt with, 
the bank or other depository for the payment of that check, draft, or order in 
full upon its presentment. 

The written instruillents covered by this article include any check, draft, 
or order for the payment of a sum of inoney drawn upon any bank or other 
depository, whether or not the drawee bank or depository is actually in exist- 
ence. The phrase "bank or other depository" includes any business regularly 
but not necessarily exclusively engaged in public banking activities. The words 
"making" and "drawing" are synonymous, and refer to Ithe acts of writing and 
signing the instrument. "TJttering'7 and "delivering" have similar meanings. 
Both "uttering" and "delivering7' mean transferring the insltrument to  another, 
but "uttering" has the additiond meaning of offering to transfer. A person need 
not hiinself be the maker or drawer of an instrun~ent in order to violate this 
article if he utters or delivers it. For  example, if a person holds a check which 
he kno\~-s to be worthless, and utters or delivers the check to another, he may 
be guilty of an offense under this article despite the fact that he did not draw 
the check himself. 

To constitute a11 offense under this article, the instrument nus st be made, 
drawn, uttered, or delivered, with the requisite knowledge of insufficient funds 
or credit, either for the procureinent of an article or thing of vdue with intent 
to defraud, or for the paynlent of any past due obligation or for any other pur- 
pose with intent to deceive. "For the procurement" means for the purpose of 
obtaining any article or thing of value. It is not necessary that an article or 
thing of value actually be obtained, and the purpose of the obtaining may be 
for the accused's own use or benefit or for the use or benefit of another. "For 
the payment" means for khe purpose or purported purpose of satisfying in 
whole or in part any past due obligation. It is not requisite .that payment be 
legally effected. "For any other purpose" includes all purposes other than the 
payment of a, past due obligation or the procurenlent of any article or thing 
of value. For example, i t  iilcludes satisfying or purporting to satisfy an obliga- 
tion arising from an illegal transaction, such as an illegal gainbling game, and 
paying or purporting to pay an obligation which is not yet past due. The check, 
draft, or order, whether made or negotiated for the procurement of an arhicle 
or thing of vdue or for the payment of a past due obligation or for some other 
purpose, need not be intended or represented as payable immediately. For ex- 
ample, the making of a post dsuted check, delivered at the time of entering into 
an installment purchase contract and intended as payment for a future install- 
ment, would, if made wit11 the requisite intent and lalowledge, be a violation 
of this article. 

"Article or thing of value" extends to  every kind of right or interest in 
property, or derived from contract, including interest and rights which are 
intangible or contingent or ~ ~ - l l i c l ~  mature in the future. A "past due obligation" 
is an obligation to pay money which has legally matured prior to the making, 
drawing, utkering, or delivering of 1t;he insti-uinent. 
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The aocused must have knowledge, a t  the tiine he makes, draws, utters, or 
delivers the instrumenlt, that the maker or drawer, ~ h e t h e r  the accused or an- 
other, has not or will ndt have sufficient funds in, or civdit with, tlie bank 
or other depository for tlie payment of the iastrnment in full up011 its present- 
ment. "Sufficient funds" refers to a condition ill \$hioh the account balance of 
the maker or drawer in the bank or other deposi'tory a t  the time of the pre- 
sentment of the iiistruiiient for payment is not less t~lian the face amount of the 
instrument and has not been rendered unavailable for payment by grnrnishinent, 
attaohmenlt, or other legal procedures. 

L L  Credit" means an arrangement or understanding, express or implied, with 

the bank or otrher depository for the payment of the check, draft, or order. 
An absence of credit includes trhose siltuakioiis in which an accused writes a 
check on a nonexistent bank or on a bank in which lie has no account. LLUpon 
i6s presentment" refers to  the time the demand for payment is made upon 
presentation of 'the instruinent to the bank or other depository on which it 
was drawn. 

"Intent to defraud" means an intent to obtain, through a misrepreseata- 
tion, an article or .thing of vallue and to apply i t  to one's own use a i d  benefit or 
to the use and benefit of another, either permanently or temporarily. An "intent 
to deceive" means an intent to mislead, cheat, or trick another by means of a 
misrepresentation made to that order for the purpose of gaining an advan- 
tage for one's self or for a third person or of bringing about a disadvantage to 
the interests of the person to whom the representation was made or interests 
represented by that person. It may be inferred that every check, draft, or order 
carries with i t  a representation that the instrument will be paid in full by the 
bank or other depository upon presentment by a holder when due. 

It should be noted that, under this article, two times are involved: (1) 
the time when the accused makes, draws, utters, or delivers tlie instrument; and 
(2) the time when the instrument is presented to the bank or other depository 
for payment. At  time ( I ) ,  the accused must possess the requisite intent and 
must know that the maker or drawer does not have or will not have sufficient 
funds in, or credit with, the bank or other depository for payment of the 
instrument in full upon its presentment when due. With respect to ( 2 ) , if i t  
can otherwise be shown that the accused possessed the requisite intent and 
knowledge at the time he made, drew, uttered, or delivered the iiistr~unent, 
neibher proof of pre~sentmei~t nor refusal of payment is necessary, as 1y'hen the 
instrument is one drawn on a iionexistenk bank. The provisions of this article 
with respect to establishing prima facie evidence of knowledge and iil'tent by 
proof of notice and nonpayment within five days is a statutrory rule of evidence. 
The failure of an accused who is a maker or drawer to pay the holder the 
amount due wilthin five days after receiving either oral or written notice from 
the holder of a, check, draft, or order, or from any other person having knowl- 
edge that such check, draft, or order was returned unpaid because of insufficient 
funds, is prima facie evidence (1) that the accused Bad the intent to defraud 
or dweive as alleged; and (2) that the acoused knew at  the tiine he made, 
drew, utltered, or delivered the cllleck, draft, or order that he did not have or 
would ndt have sufficient funds in, or credit witih, tlie bank or other depository 
for the payment of such check, draft, or order upon its presei~tment for pay- 
ment. Prima facie evidence its that proof which, if unrebut'ted, is sufficient .to 
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(1) for the procurement of any article or thing of vdue, with intent 
to defraud ; or 

(2) for tlze payment of any past clue obligation, or for any other pur- 
pose, with intent to deceive ; 
knowing at the time of the making, drawing, uttering, or delivering that the 
maker or drawer has not olr will not have sufficient funds in, or  credit with, 
the bank or other depository for the payment of that check, draft, or order in 
full upon itis presentment. 

The written instruments covered by this article include any check, draft, 
or order for tlze payment of a sum of inoney d r a ~ ~ n  upoil any bank or other 
depository, whether or not the drawee bank or depository is actually in exist- 
ence. The phrase 'Lbailk or other depository" inclndes any business regularly 
but not necessarily exclusively enlgaged in public banking activities. The words 
"making" and "drawing" are synonymous, and refer to the acts of writing and 
signing the instrument. "Uttering" and "delivering" have similar meanings. 
Both "uttering" and "delivering" mean transferring the instrument to another, 
but "uttering" has the additional meaning of offering to tlaansfer. A person need 
not himself be the maker or drawer of an instruinent in order to violate this 
article if he utters or delivers it. For exa~nple, if a person holds a check which 
he knows to be worthless, and utters or delivers the check to another, he may 
be guilty of an offense under this article despite the fact that he did not draw 
the check himself. 

To constitute an offense under this article, the instrument inust be inacle, 
drawn, uttered, or delivered, with the requisite knowledge of insufficient funds 
or credit, either for the procurement of an article or thing of vdue with intent 
to defraud, or for the payment of any past clue obligatiolz or for any other pur- 
pose with intent to deceive. "For the procurement" means for the purpose of 
obtaining any article or thing of value. It is not necessary that an article or 
thing of value actually be obtained, and the purpose of the obtaining may be 
for the accused's o ~ ~ n  use or benefit or for the use or benefit of another. "For 
the paynient" #means for the purpose or purported purpose of satisfying in 
whole or in part any past due obligation. It is not requisite that payinent be 
legally effected. "For any other purpose" includes all purposes other than the 
payment of a past due obligation or the procurement of any article or thing 
of value. For example, it includes satisfying or purporting to satisfy an obliga- 
tion arising froin an illegal transaction, such as an illegal gambling game, and 
paying or purporting to pay an obligation which is not yet past due. The check, 
draft, or order, whether made or negotiated for the procurement of an article 
or thing of value or for the payment of a past due obligation or for some other 
purpose, need not be intended or represented as payable immediately. For ex- 
ample, the making of a post daked check, delivered at the time of entering into 
an installment purchase contract and intended as payment for a future inst,all- 
ment, woulcl, if made ~vith the requisite iiztei~t and knowledge, be a violation 
of this article. 

"Article or thblg of value" extends to every kind of right or interest in 
property, or derived from contract, including interest and rights which are 
intangible or contingent or \vhiclz nzature in the future. A "past due obL1igationv 
is an obligation to pay money which has legally matured prior to the making, 
drawing, utrtering, or delivering of ~t~lze instrument. 
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The aclcused must have knowledge, a t  ithe time he makes, drams, utters, or 
delivers the instrumenlt, that the maker or drawer, 1~11et11er the acc~~eed or an- 
other, has not or will ndt have sufficient funds in, or credit with, the bank 
or other depository for the payment of the instrument in full upon its present- 
ment. "Sufficient funds" refers to a condition in ~~~11io11 the account balance of 
the maker or drawer in the bank or other depository at the time of the pre- 
seilt~nent of the instrument for payment is not less t~han the face amount of the 
instrument and has not been rendered unavailable for payment by garnishment, 
attaohmenlt, or other legal procedures. 

"Credit" means an arrangement or understanding, express or implied, with 
the bank or other depository for the payment of the check, draft, or order. 
A11 absence of credit includes trl~ose si~tu'aitions in which an acc~lsed ~vrites a 
check on a nonexistent bank or on a bank in mllicl~ he has no account. L'Upon 
ibs presentment" refers to  the time t;he demand $or payment is inade upon 
presentation of 'the instrument to We bank or other depository on mliicl~ it, 
was drawn. 

"Intent to defraud" means an inbnt  to obtain, through a misrepreseata-
tion, an article or 'thing of valne and to apply it 'to one's own use and benefit ar  
to the use and benefit of another, either permanently or temporarily. An "intent 
to deceive" means an intent to mislead, cheat, or trick another by means of a 
misrepresentation made to that order for the purpose of gaining an advan- 
tage for one's self or for a third person or of bringing about a disadvantage to 
the interests of the person to whom the representation was made or interests 
represented by that person. It may be inferred that every check, draft, or order 
carries with it a representation that the instrument will be paid in full by the 
bank or other depository upon presentment by a holder when due. 

It should be noted that, under this article, two times are involved: (1) 
the time when the accused makes, draws, utters, or delivers the instrument; and 
(2) the time when the instrument is presented to the bank or other depository 
for payment. At  time (I) , the accused must possess the requisite intent and 
must know that the maker or drawer does not have or will not have sufficient 
funds in, or credit with, the bank or other depository for payment of the 
instrument in full upon its presentment when due. With respect to (2), if it 
can otherwise be shown that the accused possessed the requisite intent and 
knowledge a t  the time he made, drew, utterad, or delivered the instrumelzt, 
neilblzer proof of presentment nor refusal of payment is necessary, as when the 
instrument is one drawn on a nonexistenh bank. The provisions of this article 
with respect to establishing prima facie evidence of knowledge and iil'tent, by 
proof of notice and nonpayment within five days is a statubory rule of evidence. 
The failure of an accused who is a maker or drawer t o  pay the holder the 
amount due within five days after receiving either oral or written ilotice from 
tihe holder of a check, draft, or order, or from any other person haviiip kno~~ll-  
edge that such check, draft, or order was returned unpaid because of insufficient 
funds, is p r i ~ n afacie evidence (1) that the accused had the intent to defrancl 
or deceive as alleged; and (2) that the acoused knew at the time he made, 
drew, uttered, or delivered the oheck, draft, or order that he did not have or 
would not have sufficient funds in, or credit witih, the bank or  other deposi7tory 
for the payment of such check, draft, or order upon its preseiltnlent for pay- 
ment. Prima facie evidence is that roof which, if unrebut'ted, is sufficient to 
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estaMislz the accused's intent to defraud or deceive and of his knotvledge of 
insufficient funds in or credit with the bank or other depository. 

The failure to give the notice referred to in Article 123a, or payment by 
the accusecl, maker, or drawer to the holder of 'the anzoluizt due within five 
clays after such notice has been given, merely precludes the prosecution from 
availing itself of the statutoly rule of evidence. Proof of notice to the accused 
that a check, clraft, or order has been ret~lrned unpaid because of insnfficient 
funcls is not an element of the offense. 

Offenses inr.olving clisl~oilorable failure to maintain sufficient funds for 
payinent of checks upo11 presentment, i11 violation of Article 134, may be in- 
cluded offenses under Article 123a, not requiring proof of fraudulent or 
cleceitful intent. 

As to permissible methods of proving banking entries, see 1433(3) .  As 
to the antliei~tication of checks, drafts, or orders returned with payment refused 
ancl the aclinissibility of these returned instruments, see the third paragraph 
of 144c. 

Proof. W h e n  the  instrument i s  given for the  procurement of an article or  
f l ~ i n g  of vnZue. ( a ) That the accused made, drew, uttered, or delivered a check, 
draft, or order payable to a named person or organization, as alleged; ( b )  
that he dicl that act for the purpose of procuring an article or thing of value; 
(c)  that the act \ T ~ Scommitted wit11 intent to defraud; and (d) that a t  the 
time of making, d r a ~ ~ i n g ,  uttering, or delivering of the instrument he knew 
that Ile or the inalier or drawer had not or would not have sufficient funds in, 
or creclit 11-ith, the bank or other depository for the payment thereof up011 
presentment. 

7Vlie?z fhe  i?~strzi?ne?zt i s  g isen for the  payment of a past due obligation, 
0 1 1  fo71 N?ZY ofhey purpose. ( a )  That the accused made, drew, uttered, or 
delirerecl a check, draft, or order payable to a named person or organization, 
as alleged; ( b )  that he did that act for the purpose or purported purpose of 
effecting the payinent of a past due obligation or for some other purpose, as 
allcgecl; (c)  that the act was committed with intent to deceive; and ( d )  that 
a t  the time of making, dra~ving, uttering, or delivering of the instrument, he 
knell- that he or the maker or drawer had not or would ilot have sufficient funds 
in, or creclit with, the bank or other depository for the payment thereof up011 
presentment. 

203. ARTICLE 124--MAIMING 
Discussion. Maiming is the inflicting upon the person of another, with 

intent to injure, disfigure, or disable, an injury which seriously disfigures his 
person by ally mutilation thereof, destroys or disables any member or org'111 
of his body, or seriously cliinii~ishes his physical vigor by the injury of any 
ineinber or organ. For example, it is inaiming to put out a inan's eye, to cut 
off his hand, foot, or finger, or to knock out his front teeth, as these injuries 
clestroy or clisable those members or organs. Likewise, i t  is maiming to cut 
off an ear or to scar a face wit11 acid, as these injuries seriously disfigure the 
person. I t  is also maiming to injure an internal organ so as to seriously 
diminish the physical vigor of a person. 

A disfigurement need not mutilate any entire member to come within the 
article, nor be of any particular type, but must be such as to impair per- 



PUNITIVE ARTICLES 7 205a 

ceptibly and materially the victim's comelii~ess. The  disfigurement, diminish- 
ment of vigor, or  destruction or disahle~nent of any member or organ must be 
a serious injury, one of a substantially permanent nature. The offense is com- 
plete if such an injury is inflicted, hotvever, eve11 though there is a possibility 
that the victim may eventually recover the use of the member or organ, or  that 
the disfigurement may be cnrecl by surgery. 

The means of inflicting tlle injury are i~llmaterial to proof of tlle offense 
although they may be considered on the question of intent. Infliction of the 
type of injuries specified in this article upon the person of a.iiother may sup- 
~ o r tan  iilference of the intent to injure, disfigure, or disable. The offense re- 
q ~ ~ i r e sonly a. general criminal intent to injure and not a specific intent to maim. 
Thus, one commits the offense t~-110intencls only a slight injury, if in fact he 
does inflict injury includecl t ~ i t h i n  the terms of Article 124. I f  the injury is 
clone uncler circumstances ~vhicll ~vould justify or excuse homicide, the offense 
of maimil~g is not committed. See 216a, b, and c. 

Among the offenses 1v11ich may be includecl in a particular charge of mai111- 
ing are aggrariztecl assault, assault and battery, and assault. 

Proof. (a)  That  the accused inflicted upon a certain person the injury 
alleged; (6) that the injury seriously clisfipurecl his person, or destroyed or 
clisablecl an  organ or member, or seriously climinished his physical vigor by 
tlle injury to an organ or  member; and ( c )  that the accused had an intent to 
injure, disfigure, or disable the person. 

204. ARTICLE 125-SODOMY 
Discussion. Sodomy is the engaging in unnatural carnal copulation, either 

with a1:other person of the san~e  or  opposite sex, or  with an  animal. Any 
penetration, 11011-ever slight, is sufficient to coil~plete the offense, ancl emission 
is not necessary. 

I t  is unnatural carnal copulation for a persoil to take into his or her mouth 
or ailus tlle sexual organ of another person or of an animal; or to place his 
or her sexual organ in the mouth or anns of another person or of an aninlnl; 
or to hare carnal copulation in any opening of the body, except the sexual 
parts, \\-it11 another person; or to have carnal copulation in any opening of 
the body of an animal. 

Proof. (a) That  the accused engaged in  unnatural carnal copulation with 
n certain other person or n-ith an animal, as alleged; and, if alleged, (6) that 
the act t~-as clone by force and without the consent of the other person or was 
clone wit11 a chilcl uncler the age of 16 years. 

205. ARTICLE 126-ARSON 
a. AGGRAVATED ARSON 

Discussion. Aggravated arson is the willful and malicious burning or  
setting on fire (1) of an inhabited cl\~elling tvhether occupied a t  the time or  
not, 01- (2) of any other structure, movable or  immovable, wherein to the 
kno~~leclgeof the offender there is at  the time a human being. 

I11 aggravated arson, danger to 11umlai1 life is the essential element; in 
siinple arson, i t  is injury to the property of another. I11 either case, it is iin- 
inaterial that no one is, in fact, injured. A person may be guilty of aggravated 
arson even against his own dwelling, m-hether as owner or tecant. It must be 
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shown that the accused set the fire ~villfully and ii-raliciously, that is, not merely 
by negligence or accident. 

An inhabited d~velling inclucles tlle outbuildings that for111 part o,f the 
cluster of buildings usecl as a resiclence. A shop or store is not an inhabited 
clmelling unless occupiecl as such, nor is a house that has never been occllpiecl 
or which has beell teinpor arily abandoiled. 

Aggravated arson inay also be ccl~nmitted by burlling or setting on fire any 
other structure, inovable or iminovable, such as a theater, church, boat, trailer, 
tent, auditorium, or any other sort of shelter or edifice, whether public or pri- 
vate, 1~11erein to the Iruo~t-leclge of the offender there is a t  the Liine a human 
being. I t  may be inferrecl th:~t the offender hacl this knom-ledge when the n ~ t u r e  
of the structure, as a departlnent store or theater during liours of business, or 
other circuinstances are sho1v11 to have been such t,llat a reasonable man must 
have kno~vn of the presence of Iluman beings therein at the time. 

I t  is not necessary that the dn-elling or structure be consumed or nlnterially 
injured; i t  is enough if fire is actnally coinmuilicatecl to any part thereof. Ally 

a ion actual burning or charring is sufficient, but a inere scorching or cliscolor t '  
by heat is not. 

For the offense of aggravated arson, the value ailcl o~vnersl~ip of the 
dwelling or other structure are immaterial, but should ordinarily be alleged and 
proved to permit the finding in an appropria;te case of the inclucled offense of 
simple arson. 

Proof. ( a ) That the accused burned or set on fire the inhabited dwelling, or 
other strnckure, as alleged; ( b ) t'hat this dwelling or structure was of a value 
and Ibelonged to a certain person, as alleged; ( c )  that the act was m-illful ancl 
malicions; avd if ndt an irihrbited dwelling, ( d ) t11at the accused had k n o ~ ~ l -  
edge there was a human being in the structure a t  the time. 

b. S I M P L E  ARSON 

Discussion. Simple arson is the willful and malicious burning or setting 
fire tlo 'the property of anotker unsder circumstances not amooiulting to 
a,ggravatecl arson. 

The offense includes burning or setting fire to real or personal property 
of someone other than the offender and, as in ,aggravated arson, i t  must be 
shown that the accused set the fire willfully ancl maliciously. 

Proof. ( a )  That the accused burned or set fire to certain property of 
another, as alleged; ( b ) that the property was of the value alleged, or of some 
value; and (c) that t.he act was willful and malicious. 

206. ARTICLE 127-EXTORTION 
Discussion. Extortion is the communication of threats to another with the 

intention thereby to obtain anything of value, or any acquittance, advantage, 
or immunity. The off011lse is complete upon communicatioi~ of the threat with the 
requisite idtent, and evidence of the ',utual or probable success or failure of the 
extortion is immaterial to the determination of guilt. 

A threat may be communicated orally or in writing, so long as i t  is received 
by the intended victim. An acquittance is a release or discharge from an 
olbligation. B n  intent t40 dbrt'ain any advantage or imm~ulity may include an 
intent to make a person do an act against his will. 
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The threat in extortion may be a threa't to do any ~n lawfu l  injury to the 
person or propercty of the individual threatened or of any member of his family 
or any other person held dear tio him; a threat to  accuse the individual threat- 
ened, or any member of fiis family or any other person held dear 'to him, of 
any crime; a threat to expose or impute any deformity or disgrace to the 
individual threartened or to any member of his family or any other person 
held dear to him; a threat to expose any secret affecting 'the individual threat- 
ened or any member of his family or any other person 'held dear to him; or a 
threat to do any &!her harm. 

Prgof. ( a ) That the accused communicated certain threats to another, as 
alleged; and ( b )  that he intended to unlawfully obtain something of 1-alne, 
or any acquilttance, advantage, or immunity, as alleged. 

207. ARTICLE 128-ASSAULT 
a. ASSAULT 
Discussion. An assault is an attempt or offer with unlawful force or 

violence to do bodily hwm to another, whether or not the attempt or offer is 
consummated. Thus, an offer to do bodily harm to anot'her, as distinguished 
from an attempt to do such harm, is a, pu'tting of the other in reasonable 
apprehension that force will a t  once be applied to his person. Pointing an 
unloaded pistol which ithe assailant knows t~o be unloaded a t  zulother is not 
an attempt to do bodily harm with the pisltol, for the assailant is cogilizant 
of his inability to shock victim; yet such an 'sot mlay be an assaullt if the 
victim is aware of the attack and is put in reasonable apprehension of bodily 
injury. On the other hand, pointing a lo7ded pistol with intent to  shoot i t  at one 
whose back is turned and who is unaware of the impending application of 
violence to his person, althoagh not a putting in apprellension, may never- 
theless be an assault in the form of an attempt to do bodily harm. Some other 
examples of acts which may constitute an assault are raising a stick over an- 
other's head as if to strike him and oausing llim to apprehencl that he will be 
struck, striking a t  another with a cane or fist, assuming a threatening 1,z't'titude 
and hurrying toward andther so as to cause him to apprehend boclily harm, 
and drawing a pistol f r a n  a holster or pocket with a11 actual or apparent-to 
the person assailed-intent to use iit. Preparation not amounting to an overt 
not, such as picking up a sbone without any attempt or offer to throw it, cloes 
not constitute an assault, nor does the mere use of threatening words. 

I f  the circumstances known to the person menaced clearly negative an 
intent to do bodily harm there is no assault. Thus, if a person accompanies an 
apparent a'ttempt to strike another by an unequivocal nnnouncenient in some 
foi-m of his intention not to strike, there is no assault. For example, if ,4 raises 
a. stick and g11akes i t  a t  I3 ~vitl~ii istriking clistance saying, "If you ~vereiz't 
an old man, I would knock you down," no assault ll,zslhell committed. However, 
an offer t o  inflict 'bodily injury upoil another insltantly if he does not comply 
with a demand which the asslailant has no lawful right to make is an assanlt. 
Thus, if A points a pisbol a t  B and sa.ys to  him, "If you don't hand over your 
watch I mill shoot you," A has committed an assault upon B. 

An assault may consist of a culpably negligen't act or o~nission \vhi~ll  
foreseeably might and does cause another reasonably to apprehend that force 
will at once be applield to his person. See 1986 (Involuntary manslaughter), for 
a discussioa of culpable negligence. 
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I t  is not a defense to a oharge od assault that for some reason unknown to 
the assailant his attempt was bound to fail. Thus, if a person lolads %is rifle 
wi8h w h t  he believes to be a good cartridge and, pointing i t  at another, pulls 
the trigger, he may be guilty of assault although the cartridge was in f a d  so 
defective Chat it did not explode. Likewise, if a person in a house sl~oots through 
the roof at a place where he belie~res a policeman is concealed, he may be 
guilty of ail assault even though the policeman is at  another place on the roof. 

If there is a demonstraltion of violence coupled wi%h an apparent dbility 
to inflict bodily injury, so as to cause the person at whom it was directed 
reasonably to apprehend bodily injury unless he retreats to secure his safety, 
and under these circumstances he is compelled to retreat to avoid any impending 
danger, the assault is complete, even though the assailant may never have 
been wiblin actual striking distance of the person assailed. There must, how- 
ever, be an apparent present ability to inflict the injury. Thus, t o  aim a pistol 
at a man at suah a distance that it clearly could not injure would n d  be an 
assault. 

An assault in which the attempt or offer to do bodily harm is consummatecl 
by the infliotion of that h a m  is called a bsuttery. 9 battery is defined as an 
unlawful, and intenti~onal or culpably negligent, application of force to the 
person of another by a material agency used directly or indirectly. It may be 
a battery to spit on another, to pug11 a 'third person against him, to set a dog 
at him which bites him, to cut his clokhes while he is wearing them khmgh 
without touching or intending 'to touol~ his person, bo shock him, t o  cause him to 
take paison, or to run an autmdbile &&%inst him. A man who fondles against 
her will a woman not his wife commits a batte~y, and so does a person who, 
being excused in using force, uses more force than is required. Sending a missile 
into a crowjd may be a battery on anyone vvl~mn the missile hits. If a culpably 
negligent act or omission causes bodily harm to another, it  may constitute a 
battery. I f  bodily harm is inflicted unintentionally and without culpable negli- 
gence, however, the offense is not commitked. It is not a battery to lay hands on 
another to attract his attention or to seize another to prevent a fall.- 

The force applied in a battery may have been directly or indir&ly set in 
motion. Thus a battery can be committed by inflicting bodily injury on a person 
through striking bhe horse on w~hich he is mounted or 'the vehicle in which he 
is present, as well as by striking him direcltly. 

Proof of a battery will support a conviction of assault, for an assault is 
necessarily included in a battery. 

In  order to oonstitute an assault the act of violence must be unlawful. I t  
must be done without legal justification or excuse (see 216a and b)  and without 
the lawful 'consent of the person affeoted. With respect to the excuse of self- 
defense, see '216~. 

Proof. ( a )  That the accused attempted or offered with unlawful force or 
violence to do bodily harm to a certain person, as alleged, or ( b ) , in the case 
of a consummated assault, that with unlawful force or violence he did bodily 
harm to a certain person, as alleged. 

6 .  ASSAULTS PERMITTING INCREASED PUNISHMENT BASED O N  STATUS O F  VICTIM 

Discussion. The maximum permissible punishment for certain assaults 
under Article 128(a) is increased when the victim has a particular status 
or is performing a special function. See Section A, 127c, Table of Maximum 
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Punishments. Assaults with this cl~ari~cteristic are cliscussecl below. See 213f (1) 
for a cliscussioil of assaults wit11 intent to colnmit certain offenses of a civil 
nature and indecent assaults. 

( I)  Assault  u p o n  (6 co~)z71zi.sxio11edo f l c e ~ ,zoar~unt  officer, noncomrmis- 
~ i o n e dofficer, or petty off icc~~. This is an assault committed up011 a commissioiled 
officer of the armecl forces of the United States, or  of n frienclly foreign power, 
or upon a arrant officer, noncommissioi~ecl officer, or petty officer. I<nowledge 
by the accusecl that tlle person assaulted was n coininissiolled officer of the 
Unitecl States or of a frienclly foreign p o ~ ~ e r ,  or a warrant officer, aoncommis- 
sioilecl officer, or petty officer is an essenti:tl il~gredient of this offense. It is not 
necessary that  tlle victim be superior in rank or coininancl to the accused, that 
he be in the same ariilecl force, or tli:~t he be in the execution of his office a t  the 
time of the assault. 

Proof. (a)  That  the accused assaulted a certain person, as alleged; ( 6 )  
that the person'ims a coinmissionecl, IT-arrant, iloilcoin~nissioiled, or  petty officer, 
as alleged; and ( c )  that the accusecl Irnen- that t l ~ e  person ~ v a s  n coininissioi~ed, 
warrant, noi~cominissioned, or petty officer, as alleged. 

(2) Assatdt u p o n  a sm?fi7zcl or 7ookovt in the  execution of his d u t y ,  or 
acpun a person i 9 ~the execution of police duties. This is nil assanlt coininittecl 
upon a sentillel or  lookout in the execntion of his duty, o r  upon a person who, in 
the executioil of his ofice, 1.r-as perforining Air Force security police, military 
police, shore patrol, or civil law enforcelnent clnties. 

Proof. ( a )  That  the accused assaulted a certain person, as alleged; (6) 
that tke person \\-as a, seiltinel or lookout in  the execution of h i s  duty or  mas a 
person who then had and 11-as in the execntion of Air  Force security police, 
military police, shore patrol, or  civil law epforcement duties, as alleged ;and ( c )  
that the accusecl knen- at the time of the assault that  the person was a sentinel or 
lookout in the execution of his duty or was a person 11-110 then had and was in  
the execution of Air  Force security police, military police, shore patrol, or civil 
law enforcemeilt duties, as alleged. 

(3) AssauZt co1zsu71~71zated by a b(ittc7.y 2q)on a child under  sixteen years 
of uge. This is an assault consuminated by a battery upon a child under the age 
of sixteen years. 

Proof. ( a ) That  the accused, with unlawful force or violence, did bodily 
harm to a certain person; and (6) that this person was under the age of sixteen 
years. 

C. AGGR.\V-ITED A\SSAULT 

Discussion. Article 128 (b) defines two kinds of aggravated assault. One is 
an  assault with a dangerous weapon or other means or force likely to produce 
death or grievous boclily harm. The other is an assault, ~.r-ith or without a weapon, 
in which the assailant iiltentioilnlly inflicts grievous bodily harm. 

See 213f (Various types of offenses under Article 134) as to assaults with 
intent bcon~init certain offenses of a civil nature and indecent assaults. 

(1 )  Assazi7t w i t h  u da7zgerozis zoeapon or other nzeans or force Zikely to 
produce death  or grievous 6odiZy 7~crl.n~. A weapon is dangerous when used in 
snch a nlanner that i t  is likely to produce cleat11 or grievous bodily harm. By  
"griel-ous bodily harnl" is ineailt serious boclily injury. The  phrase "or other 
means or  force" may include any means or  i i l~ t rumen ta l i t~  not normally con- 
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sidered a 'Lweapon." When the natural and probable consequence of a particular 
use of any means or force would be death or grievous bodily harm, it may be 
said that the means or force is LLlikely" to produce that result. The use to which 
a certain kind of instrument is ordinarily put is of no importance with respect 
to the question of its method of employment in a particular case. Thus a bottle, 
a beer glass, a rock, a sugar bowl, a piece of pipe, a piece of wood, boiling water, 
drugs, or a rifle butt may be used in a manner likely to inflict death or grievous 
bodily harm. On the other hand, an unloaded pistol, when presented as a firearm 
and not as a bludgeon, is not a dangerous weapon or a means or force likely to 
produce grievous bodily harm, whether or not the assailant knew it was 
unloaded. 

With respect to the offense of aggravated assault with a dangerous 
weapon or other means or force likely to produce death or grievous bodily harm, 
it is not necessary that death or grievous bodily harm be actually inflicted. 

Proof. ( a )  That the accused assaulted (see proof of assault) a certain 
person with a certain weapon, means, or force; and (b) that the weapon, means, 
or force was used in a manner likely to produce death or grievous bodily harm. 

(2) Assadt in  which grievous bocldy h a m  is intentionally infEicted. 
"Grievous bodily harm" does not include minor injuries, such as a black eye 
or a bloody nose, but does include fractured or dislocated bones, deep cuts, torn 
members of the body, serious damage to internal organs and other serious bodily 
injuries. 

When grievous bodily harm has been inflicted by means of intentionally 
using force in a manner likely to achieve that result, it  may be inferred that 
grievous bodily harm was intended. For example, intentionally knocking a 
person from a height, such as a grandstand, so that the resulting fall breaks his 
leg, is an aggravated assault. On the other hand, striking a person with a fist in 
a sidewalk fight, and thereby causing him to fall in such a fashion that his head 
happens to hit the curbstone and his skull is fractured, is not an aggravated 
assault if no serious injury was inflicted by the blow itself for, although the 
fractured skull occurred under such circumstances that had the victim died as 
a result of the fracture the offense might have been involuntary manslaughter 
(see Art. 119 (b) (2) ), that injury nevertheless was not a likely, that is, a natural 
and probable, consequence of the assailant's act. 

It is possible, however, to commit this kind of aggravated assault with 
the fists, as when the victim is held by one af several assailants while the others 
beat him with their fists and break his nose or jaw. 

Proof. ( a )  That the accused assaulted (see proof of assault) a certain 
person; (b) that grievous bodily harm was thereby inflicted upon such person; 
and (c) that the grievous bodily harm was intentionally inflicted. 

208. ARTICLE 129-BURGLARY 
Discussion.Burglary is the breaking and entering in the nighttime of the 

dwelling house of another, with intent to commit an offense punishable under 
Articles 118 through 128, except 123a. These offenses are murder, manslaughter, 
rape and carnal knowledge, larceny and ~vrongful appropriation, robbery, 
forgery, maiming, sodomy, arson, extortion, and assault. In  addition, an intent 
to commit an offense which, though not covered by Articles 118 through 128, 
necessarily includes an offense within one of these articles satisfies the intent 
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element of this article. This would include, for example, assaults punishable 
under Article 134, which necessarily include simple assault under Article 128. 

It is immaterial whether the offense intended is committed or even at- 
tempted. If  the offense is actually intended, i t  is no defense that its commission 
was impossible. 

To constitute burglary the house must be the dwelling house of another- 
the term "dwelling house" including outhouses within the common inclosure, 
farmyzzrd, or cluster of buildings used as a residence. 

A store is not a subject of burglary unless part of, or also used as, a dwelling 
house, as when the occupant uses another part of the same building as his dwell- 
ing, or when the store is habitually slept in by his servants or members of his 
family. 

The house must be in the status of being occupied a t  the time of the breaking 
and entering. It is not necessary to this status that anyone actually be in i t  at 
the time of the alleged offense; but if the house has never been occupied at all 
or has been left without any intention of returning to it this status does not 
exist. Separate dwellings within the same building, as a flat in an apartment 
house or a room in a hotel, are subjects of burglary by other tenants or guests, 
and in general by the owner of the building himself. A tent is not a subject of 
burglary. 

There must be a breaking, actual or constructive. Merely to enter through 
a. hole left in the wall or roof or through an open window or door, even if left 
only slightly open and pushed farther open by the person entering, will not 
consti t~~tea breaking; but if there is any removal of any part of the house 
designed to prevent entry, other than the moving of a partly open door or 
window, it is sufficient. Opening a closed door-or window or other similar fixture, 
or cutting out the glass of a window or the netting of a screen is a sufficient 
breaking. The breaking of an inner door by one who has entered the house 
without breaking, or by a servant lawfully within the house who has no au- 
thority to enter the particular room, is a sufficient breaking, but unless such 
a breaking is followed by an entry into the particular room with the requisite 
intent burglary is not committed. 

There is a constructive breaking when the entry is gained by a trick, such 
as concealing oneself in a box; or under false pretense, such as impersonating 
a gas or telephone inspector; or by intimidating the inmates through violence 
or threats (into opening the door; or through collusioi~ with a confederate, an 
inmate of the house; or by descending a chimney, even if only a partial descent 
is made and no room is entered. 

An entry must be effected before the offense is complete, but the entry of 
any part of the body, even a finger, is sufficient; and an insertion into the house 
of an instrument, except merely to facilitate further entrance, is a sufficient 
entry. 

Both the breaking and entry must be in the nighttime, which is the period 
between sunset and sunrise, when there is not sufficient daylight to discern a 
man's face, and both must be done with the intent to commit in the house an 
offense punishable under Articles 118 through 128, except 123a. I f ,  after the 
breaking and entering, the accused commits one or more of these offenses, it 
may be inferred that he intended to commit the offense or  offenses at the time 
of the breaking and entering. I f  the available evidence appears to warrant such 
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action, the actual commission of the offense alleged in the burglary specification 
to have been intended may be charged in a separate specification. 

Proof. ( a )That the accused broke and entered a certain dwelling house of 
a certain other person, as specified; ( b )  that the breaking and entering were 
done in the nighttime ; and ( c )  that the breaking and entering \yere done with 
the intent to commit the alleged offense therein. 

209. ARTICLE 130-HOUSEBREAKING 
Discussion. Housebreaking is the unlawful entering of the building or 

structure of another with intent to commit a criminal offense therein. The 
article is not violated by one who enters lawfully, though with intent to commit 
an offense. The offense is broader than burglary in that the place entered is not 
required to be a dwelling house; i t  is not necessary that the place be occupied; 
it is not essential that there be a breaking; the entry may be either in the night 
or in the daytime; and the intent need not be to commit one of the offenses made 
punishable under Articles 118through 128. The intent to commit some criminal 
offense is an essential element of housebreaking and must be alleged and proved 
in order to support a conviction of this offense. Any act or omission which is 
punishable by coprts-martial, except an act or omission constituting a purely 
military offense, is a "criminal offense." 

The word "building" includes a room, shop, store, office, or apartment in 
a building. As used in this article, the word "structure" refers only to those 
structures which are in the nature of a building or dwelling. Examples of these 
structures are a stateroom, hold, or other compartment of a vessel, an inhabitable 
trailer, an inclosed goods truck or freight car, a tent, and a houseboat. It i t  not 
necessary that the building or structure be in use a t  the time of the entry. As 
to what constitutes an entry, see 208 (Burglary). 

The principles of the last sentence of the discussion in 208 (Burglary) are 
applicable to housebreaking. 

Proof. ( a )That the accused unlawfully entered a certain building or struc- 
ture of a certain other person as specified; and ( 6 )  that he intended to commit 
a criminal offense therein, as alleged. 

210. ARTICLE 131-PERJURY 
Discussion. Perjury is the willful and corrupt giving, in a judicial pro- 

ceeding or in a course of justice and upon a lawful oath or in any form allowed 
by law to be substituted for an oath, of any false testimony material to the 
issue or matter of inquiry. "Judicial proceeding" includes a, trial by court- 
martial and "course of justice" includes an investigation conducted under 
Article 32. 

The testimony must be false and must be willfully and corruptly given; 
that is, i t  must appear that the accused gave the false testimony willfully and 
that he did not believe it to be true. A witness may commit perjury by testifying 
that he knows a thing to be true when in fact he either knows nothing about it 
at all or is not sure about it, and this is so whether the thing is true or false in 
fact. A witness may also commit perjury in testifying falsely as to his belief, 
remembrance, or impression, or as to his judgment or opinion. Thus, if a wit- 
ness swears that he does not remember certain matters when in fact he does or 
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testifies that in his opinion a certain person was drunk when in fact he enter- 
tains the contrary opinion, he commits perjury if the other elements of the of- 
fense are present. 

The oath must be one required or authorized by law and must be duly adinin- 
istered by one authorized to administer it. When a form of oath has been 
prescribed a literal following of that form is not essential; it is sufficient if 
the oath administered conforms i11 substance to the prescribed form. A11 oath 
includes an affirmation when the latter is authorized in lieu of an oath. 

I t  is no defense that the witness voluntarily appeared, or that he was in- 
competent as a witness or that his testimony was given in response to questions 
that he could have declined to answer, unless he was forced to answer over a 
valid claim of privilege. 

The false testimony must be wit11 respect to a material matter, but that 
matter need not be the main issue in the case. Thus, perjury may be colninitted 
by giving false testimony with respect to the credibility of a material witness 
or in an affidavit in support of a request for a continuance, as well as by giving 
false testimony \ ~ i t h  respect to a fact from which a legitimate inference may 
be drawn as to the existence or nonexistence of a fact in issue. Whether the 
allegedly false testimony was with respect to a material matter is a question of 
law to be determined as an interlocutory question. See 57%. 

I f  the accused is charged with having committed perjury before a court- 
martial, it must be shown that the court-martial was.duly detailed and con- 
stituted. Ordinarily this may be shown by introducing i11 evidence pertinent 
parts of the record of trial of the case in which the perjury was allegedly 
committed or  by the testimony of a person who was counsel, the law officer, or 
a member of the court in that case to the effect that the court was so detailed and 
constituted. 

The falsity of the allegedly perjured statement cannot, except with respect 
to matters which by their nature are not susceptible of direct proof, be proved 
by oircumstantial evidence alone, nor can the falsity of the statement be proved 
by the testimony of a single witness unless that testiinony directly contradicts 
the statement and is corroborated by other evidence, either direct or circum- 
stantial, tending to prove the falsity of the statement. However, documentary 
evidence directly disproving the truth of the state~nent charged to have been 
perjured need not be corroborated if the document is an official record shown 
to have been well known to the accused at the time he took the oath or if it 
appaars that the documentary evidence had sprung from the accused himself- 
or had in any manner been recognized by him as containing the truth-before 
the allegedly perjured statement was made. 

The fact that the accused did not believe his statement to be true may 
be proved by testimony of one witness without corroboration or by circum- 
stantial evidence. 

Proof. (a)That the accused took an oath or its equivalent in a certain judi- 
cial proceeding or course of justice, as alleged; ( b )  that the oath was 
administered to the accused in a matter in which an oath was required or 
authorized by law-; ( c )  that the oath was adnlinistered by a person having 
authority to do so; (d) that upon the oath the accused willfully gave the testi- 
mony alleged; ( e )  that the testimony was material; ( f ) that the testiillony 
was false; and (g) that the accused did not believe the testiinony to be true. 
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211. ARTICLE 132-FRAUDS AGAINST THE UNITED STATES 
a. MAKING A FALSE OR FRAUDULENT CLAIM 

Discussion. A claim is a demand for a transfer of ownership of money or 
property and does not include requisitions for the mere use of property. 

Making a claim is a distinct act from presenting it. A claim may be made 
in one place and presented in another. The mere writing of a paper in the form 
of a claim, without any further act to cause the paper to become a demand 
against the United States or an officer thereof, does not constitute "making" 
a claim. However, any act placing the claim i11 official channels coi~stitutes 
'Emaking" a claim, even if th'at act does not amount to "presenting" the claim. 

The article does not relate to claims against an officer of the United States 
in his private capacity, but to claims against the United States or any officer 
thereof as such. It is not necessary that the claim be allowecl or paid or that i t  
be made by the person to be benefited by the allowance or payment. The claim 
must be made with knowledge of its fictitious or dishonest character. This 
article does not proscribe claims, however groundless they may be, that are 
believed by the maker to be valid, nor claims that are merely made negligently 
or without ordinary prudence. See also the discussion in 2116. 

As an example, a false claim is made when an officer having a claim re- 
specting property lost i11 the military service knowingly includes articles that 
mere not in fact lost and submits that claim for official action, but only so much 
of the claim as respects the articles not lost is false within the meaning of this 
article. 

Proof. ( a )  That the accused made a certain claim against the United States 
or an officer thereof, as alleged; ( b )  that the claim was false or fraudulent in 
the particulars specified; and (c) that when the accused made the claim he 
knew that i t  was false or fraudulent in these particulars. 

6. PRESENTING FOR APPROVAL OR PAYMENT A FALSE OR FRAUDULENT CLAIM 

Discussion. See Discussion in 211a. 
False and fraudulent claims include not only those containingisome mate- 

rial false statement, but also claims which the claimant knows -tb have been 
paid or for some other reason knows he is not authorized to present or upon 
which he lrnows he has no right to  collect. 

The claim must be presented, directly or indirectly, to some person having 
authority to approve or pay it. A false claim may be tacitly presented, as when 
a person who knows he is not entitled to certain pay accepts i t  nevertheless, 
mithout disclosing his disqualification, even though he may not have made any 
verbal representation as to his entitlement to the pay. Instances of such an 
act are: An enlisted person approaching the pay table when his name is called 
and drawing pay for a period during which he was absent without leave, mithout 
clisclosing the absence; and an officer cashing a pay check which includes an 
amotuit for a dependency allowance, knowing and not informing the proper 
authorities that there had been a change in his dependency status ~vhich re- 
sulted in his having no right to the allowai1ce paid. 

Other examples of this offense are presenting to a disbursing officer a false 
final statement, kno~ving i t  to be false, ancl presenting a voucher claiming rations 
or rental allowances for dependents known not to exist. 
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Proof. (a)  That the accused presented for approval or payment to a certain 
person in the civil or military service of the United States having authority 
to approve or pay it a certain claim a.gainst the United States or an officer 
thereof, as alleged; (b) that the claim was false or fraudulent in the particulars 
alleged; and (c) that when the accused presented the claim he knew it was 
false or fraudulent in these particulars. 

0. MAKING OR USING A FALSE WRITING OR OTHER PAPER IN CONNEC?ION WITH 

CLAIMS 

Discussion. See 211a and b. The false or fraudulent statement must be mate- 
rial, that is, i t  must have a tendency to mislead governmental officials in their 
consideration or investigation of the claim. The offense of making a writing 
or other paper known to contain a false or fradudulent statement for the pur- 
pose of obtaining the approval, allom-ance, or payment of a claim is complete 
when the writing or paper is made for that purpose, whether or not any use of 
the paper has been attempted and whether or not the claim has been presented. 

Proof. (a)  That the accused made or used a certain writing or other paper, 
as alleged; (b) that certain material statements in the writing or other paper 
were false or fraudulent, as alleged; (c) that the accused knew the statements 
were false or  fraudulent,; and (d) that the act of the accused was for the pur- 
pose of obtaining the approval, allowance, or payment of a certain claim or 
claims against the United States or an officer thereof, as specified. 

d. F A L S l  OATH IN CONNECTION WITH CLAIMS 

Discussion. See 211a and 6. 

Proof. (a) That the accused made an oath to a certain fact or to a certain 
writing or other paper, as alleged; ( b )  that the oath was false, as alleged; 
(6) that the accused knew it  was false; and (d) that the act was for the purpo,se 
of obtaining the approval, allowance, or  payment of a certain claim or claims 
against the United States or an officer thereof, as alleged. 

e. FORGERY OF SIGNATURE IN CONNECTION WITH CLAIMS 

Discussion. See 211a and 6 .  See also 202 (Forgery). Any fraudulent mak- 
ing of the signature of another, whether or not an attempt is made to imitate 
the handwriting, is forging or counterfeiting. 

Proof. (a) That the accused forged or counterfeited the signature of a 
certain person on a certain writing or other paper as specified; or that he used 
the forged or counterfeited signature of a certain person, knowing the signa- 
ture to be forged or counterfeited, as alleged; and (b) that his act was for the 
purpose of obtaining the approval, allowance, or payment of a certain claim 
against the United States or an officer thereof, as alleged. 

f .  DI%IVERING LFlSS T H A N  AMOUNT CALLED FOR BY =IPT 

Discussion. With respect to this offense i t  is immaterial by what means, 
whether deceit, collusion, or otherwise, the accused effected the transaction, 
or what his purpose was in so doing. 

The giving by a disbursing officer of the full amount called for by a receipt 
but in excess of the amount properly due, then receiving back the 'excess over 
the amount due and the insertion by a disbursing officer upon a receipt signed 
in blank of the amount properly due, after paying to the creditor a less amount, 
are examples of this offense. 
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Proof. (a)That the accnsed had charge, possession, custody, or control of 
certain money or property of the United States furnished or intended for the 
armed forces thereof, as alleged; ( b )  that he obtained a certificate or receipt 
for a certain amount or quantity of that money or property, as alleged; ( c )  
that for the certificate or receipt he knowingly delivered to a certain person 
having authority to receive i t  an ainount or quantity of the money or property 
less than the amount or quantity thereof specified in the certificate or receipt; 
and (d) the value of the ~uldelivered money or property, as alleged. 

g. MAKING OR DELIVERING RECWFJ! WITHOUT HAVING FULL HNOWLFDGB THAT 

IT IS TRUE 

Discussion. When, for instance, an officer or other person subject to military 
law is authorized to make or deliver any paper certifying the receipt of any 
property of the United States furnished or intended for the armed forces 
't.hereof, and a receipt or other paper is presented to him for signature stating 
that a certain amount of supplies has been furnished by a certain contractor, 
i t  is his duty before signing the paper to know that the full amount of supplies 
therein stated to have been furnished has in fact been furnished, and that the 
statements contained in the paper are true. I f ,  with intent to defraud the 
United States, he signs the paper without that knowledge, he is guilty of a 
vioiation of this section of the article; and if he signs the paper without this 
knowledge, i t  may be inferred that he intended to defraud the United States. 

Proof. (a)That the accused was authorized to make or deliver a paper 
certifying the receipt from a certain person of certain property of the United 
States furnished or intended for the armed forces thereof, as alleged; ( 6 )  that 
he,mnde or delivered to that person a certificate of receipt, as alleged; ( c )  that 
he made or delivered the cehificate without having full knowledge of the trut.h 
of a certain material statement or  statements therein; (d) that his act was 
done with intent to defraud the United States; and ( e )  the amount involved, 
as alleged. 

212. ARTICLE 133-CONDUCT UNBECOMING AN OFFICER 
AND A GENTLEMAN 

Discussion. The conduct contemplated may be that of a commissioned 
officer of either sex or of a cadet or midshipman. When applied to a female 
officer the term "gentleman" is the equivalent of LLgentlewoman." 

Conduct violative of this article is action or behavior in an official capacity 
~vhich, in dishonoring or disgracing the individual as an officer, seriously 
compromises his character ils a gentleman, or action or behavior in an unofficial 
or private capacity which, in dishonoring or disgracing the individual per- 
sonally, seriously compromises his standing as an officer. There are certain 
moral attributes common to the ideal officer and the perfect gentleman, a lack 
of which is indicated by acts of dishonesty or unfair dealing, of indecency or 
indecorum, or of lawlessness, injustice, or cruelty. Not everyone is or can be 
expected to meet ideal moral standards, but there is a limit of tolerance below 
which the individual standards of an officer, cadet, or midshipman cannot fall 
without seriously conlpromising his standing as an officer, cadet, or midship- 
man or his' character as a gentleman. This article contemplates conduct by a 
commissioned officer, cadet, or midshipman which, taking all the circumstances 
into consideration, is thus compromising. This article includes acts made 
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punishable by any other article, provided these acts amount to conduct unbe- 
coming an officer and a gentleman. Thus a commissioned officer v7ho steals 
property violates both this article and Article 121. 

Instances of violation of this article are knowingly making a false official 
statement; dishonorable failure to pay debts; opening and reading the letters 
of another without authority; using insulting or defamatory language to 
another officer in his presence or about him to other military persons; being 
grossly drunk and conspicuously disorclerly in a public place; public associa- 
tion with notorious prostitutes; coillillitting or attempting to commit a criine 
involving moral turpitude; and failing without a good cause to support his 
family. 

Whenever the offense charged is the same as a specific offense set forth in 
the manual, the elements of proof are the same as those set forth in the para- 
graph which treats that specific offense, with the additional requirement that 
the act or omission coilstitutes conduct unbecoming an officer and gentleman. 

Proof. ( a )  That the accusecl clicl or omitted to do tlle acts, as alleged; 
and ( b )  that, under the circumstai~ces, these acts or omissions constituted con- 
duct unbecomiilg an officer and gentleman. 

213. ARTICLE 134--GENERAL ARTICLE 

a. G E N ~ L  

Discussion. Article 134 makes punisl~able all acts not specifically pro- 
scribed in any other article of the code when they amount to disorders or 
neglects to  the prejudice of good order and discipline in the armed forces or 
to conduct of a nature to bring discredit upon the armed forces, or constitute 
noncapital crimes or offenses clei~oui~ced by enactment of Congress or under 
authority of Congress. If  concluct of this nature is specifically made punish- 
able by another article, i t  should be charged as a violation of that article; and 
if i t  is not specifically made punishable by another article, $ should be cllargeci 
as a violation of Article 134. But see 212. The specification alleging a violation 
of Article 132 need not expressly allege that the conduct was a disorder or 
neglect, or that it was of a nature to bring discredit upon the armed forces, or 
that i t  constituted a criine or offense not capital. Under a specification alleging 
a violation of Article 134, a finding of guilt,y may properly be returned if the 
court-martial is convinced beyond a reasonable doubt that the acts of the 
accused constituted a disorder or neglect to tlle prejudice of good order and 
discipline in the armed forces, that his conduct was of a nature to bring dis- 
credit upon the armed forces, or that his conduct violated an applicable statute 
enacted by or under authority of Congress. The same conduct may constitute 
a disorder or neglect to the prejudice of good order and discipline in the arnled 
forces and a t  the same time be of a nature to bring discredit upon the arnled 
forces. Although evidence presented at the trial of an offense alleged under 
,4rticle 134 may be insufficient to establish the conlmission of a crime or offense 
not capital, it n ~ a y  nevertheless be s~lfficient to establish a disorder or neglect 
to the prejudice of goocl order and discipline or service-discrediting conduct 
and thus support a conviction. See 213d. 
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6 .  DISORDERS AND NEGLECTS 1Y)TIIE PREJUDICE 01" GOOD ORDER AND DISCIPLINE 

I N  THEl ARMED FORCES 

Discussion. The disorders ancl neglects punishable under this clause of 
Article 134 include those acts or omissions to the prejudice of good order and 
discipline not specifically lnentioned in other articles. , 

"To the prejudice of good order and discipline" refers only to  acts directly 
prejudicial to good order and discipline and not to acts ~ ~ h i c h  are prejudicial 
only in a remote or indirect sense. Almost any irregular or impl-oper act on the 
part of a meinber of the military service could be regarded as prejudicial in 
some indirect or remote sense; however, the article does not coi~templnte these 
distant effects. It is confined to cases in which the prejudice is reasonaibly direct 
and palpable. 

Instances of prejudifcial disorders and neglects in the case of an officer are 
rendering himself unfit for duty by excessive use of intoxicants or drugs; 
drunkenness; and a l l o ~ ~ ~ i n g  a member of his command to go on duty knowing 
him to be drunk. 

Instances of prejudicial disorders and negleots in tlie case of enlisted per- 
sons are appearing in improper uniform; wrongfully abusive use of military 
vehicles; careless discharge of firearms; and iinpei-sonatiiig ail officer. 

A breack of a custmn of t l ~service may result in a violation of this clause 
of Article 134. I11 its legal sense the word "custom" imports son1e611ing more 
than a method of procedure or a mode of conduct or behavior which is merely 
of frequent or usual oocurrence. Custom arises out of long establislled practices 
which by coininon consent have attained the force of law in (the military or 
other community affected by them. There can be no such thing as a, custom 
that is coi~ltrary to existing law or regulation. A custom which has not been 
adopted by existing statute or regulation ceases to exist when its observance has 
been long abandoned. Many customs of the service are now w t  forth in r e p l a -  
tions of the various ~r rned  forces. Violations of these customs should becharged 
under A~t ic le  92 as violations of the regulations in  which they appear. 

It is a violation of this article wrongfully to possess or use marihuana or  a 
hgbit forming narcotic drug. Possession or use of marihuana or a hgbit forming 
nxpcotic diug may be inferred to be wrongful unless the coiltrary appears. 
A pemn7s possession or use of a drug is innocent when the drug has 
been duly prescribed for hiin by a physician and the prescription has not been 
obtained by fraud, when he possesses it in the perforinance of his duty, or 
when his possession or use of marihuana or a narcotic drug is without knowl- 
edge of the presence or the nature of the substance (see 154a(4)). I f  an issue 
is raised by tlie evidence as to  whether possession or use by an accused charged 
with this offense mas innocent on one of these grounds, a showing that ilt was 
not innocent on that ground beconles a requirement of proof. 

G. CONDUCT OF A NATURE TO BRING DISCREDIT UPON THE ARMED FORCES 

Discussion. "Discredit" as here used means "to injure the reputation of." 
This clause of Article 134 makes punishdble conduct which has a tendency to 
bring the service into disrepute or which tends to lower i t  in public esteem. 
Any discreditab,le conduct not denounced by a specific aiiticle of the code is 
punishable under this clause. Acts in violation of local civil law may be punished 
if they are of a nature to 'bring discredit upon the armed forces. Included 
within the conduct whiclh may be found to 'be within the proscription of t~his 
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clause are adultery, bigamy, negligent homicide, fleeing the scene of an accident, 
indecent acts, and dishonorable failure to pay debts. 

d. GENERAL ,REQUIREMBNTS OF PROOF UNDER ARTICLE 134  

The proof required for conviction of an offense under Article 134 depends 
upon the nature of the misconduct charged. I f  the conduct is punished as a 
crime or offense not capi~tlal (213e), the proof must establish every element of the 
crime or offense as required by the applicable law. One element of proof com- 
mon to every case tried under Article 134, except one tried as a crime or offense 
not capital, is that the conduct of the accused, under the circumstances, was to 
the prejudice of good order and discipline in Ithe armed forces or was of a 
nature to bring discredit upon the armed forces. This element is comlnon to all 
the offenses discussed ill 213f and sllould be included in instructions as to  the 
elements of these offenses, in addition to their specific elements. Subject to the 
foregoino an offense under either of the first two clauses of Artliole 134 requires -'.
the following proof: 

(1) That the accused did or failed to do the acts, as alleged; and 
(2) That under 'the circumstances his conduct was to the prejudice of good 

order and discipline in the armed forces or was of a nature to 'bring discredit 
upon the armed forces. 

e .  c n r ~ ~ s  CAPITALAND OFFENSES NOT 

Crimes and offenses not capital m-hich are referred t,oand made punishdblle 
by Article 134 include those acts or omissions, not made punishable by another 
article, which are denounced as noncapitd crimes or o f f e n s ~  by enactments of 
Coiqress or under authority of Congrass and made triable in the Federal civil 
courts. 

State and foreign laws are not included within bhe crimes and offenses not 
capital referred to in Article 134 and violations thereof may not be prosecuted 
as such except insofar as State law becomas Federal law of local application 
under section 13 of title 18 of the United States Code. On the other hand, an 
act whifch is a vio15tttion of a State law or a foreign law may constitute a dis- 
order or neglect to the prejudice of good order and discipline or conduct of a 
nature to bring discredit upon &he armed forces and so be punishable under 
the first or second clause of Article 134. 

For bhe purpose of court-martial jurisdiction, the laws which may be ap- 
plied under the clause, "crimes and offensas not capital," are divided into two 
groups : 

(1) Oimes am? offenses of unlimited application. Certain noncapital 
crimes and offenses denounced by the United States Code, such as couater- 
feiting (18 U.S.C. 9 47l), various frauds against the Government not, 
denounced by Article 13.2, and other offenses which are directly injurious 
to the Government and are made punishdble wherever committed are made 
applicable under the third clause of Article 134 to all persons subject to 
the code regardless of where the wrongful aot or omission occurred. The 
Narcotic Drugs Import and Export Act (21 US.C. $5 1'71-185) falls within 
bhis amup, being applicable to the importation of proscribed drugs not 

9

only lnto areas over which the United States is sovereign but also into 
territories subject to the control of the United States for a special purpose, 
including military installations on foreign soil. 
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( 2 )  Cl5mes and offenses of local application. Those noncapital crimes 
and offenses which are listed in  the United States Code but which are lim- 
ited in their applicability to the special inaritiine and territorial jurisdic- 
tion of lthe United Stat% as defined in the United States Code, those 
applicable within the coiztinental United States, and those included in 
the law of the District of Columbia, in the law of a Coinmoawealth, 
Territoiy or possession of the United States, and in the laws applicable in 
reservations or places over which the United States has exclusive juris- 
diction or concurrent jurisdiction with a State, which are not specifically 
included in another article of the code, are made applimble under Article 
134 to all persons subject to the code who commit these crimes or offenses 
within the geographical boundaries of the areas in which they are all- 
plicdble. For the law a,pplicable in a reservation or a place over whioh the 
United States has exclusive jurisdiction or concurrent jurisdiction with a 
State, see 18 U.S.C. 5 13. A person subject to the code cannot be prosecuted 
under the bhird clause of Article 134 for having committed a crime or 
offense, not capital, if the act occurred in a place where (the law in question 
did not apply. For example, a person cannot be prosecuted under the third 
clause of Article 134 for having committed a crime or offense, not capital, 
when the act occurred in occupied foreign territory merely because that 
adt would have been an offense against the law of the District of Columbia 
if i t  had been committed there. Such an act might, however, regardless of 
Tvhere committed, in a proper case be prosecuted under the first or second 
clause of Article 134 as a disorder or neglect to  the prejudice of good order 
and discipline or as an offense of a nature to bring discredit upon the 
armed farces. 

f. VARIOUS TYPES O F  OFFENSES UNDER ARTICLE 1 3 4 

( 1 )  ASSAULTS INVOLVING INTENT T O  COMMIT CERTAIN OFFENSES O F  A CIVIL 

NATURE 

Discussion. See 207 (Assault). The assaults here designated as being 
punishdble under Article 134 are those perpetrated with intent to commit 
murder, voluntary manslaughter, rape, robbery, sodomy, arson, burglary, or 
housdbreaking. An assault with intent to cummit an offense is not necessarily 
the equivalent of an attempt to commit the intended offense, for an assault 
can be comnii~tted with intent to commit an offense without achieving that degree 
of proximity to coilsummation of an intended offense which is essential to an 
attempt. See 159. 

Sonle of these assaults will be discussed below. 
( a )  Assault with intent to murder. This is an assault committed wilth 

a specific intent to kill, under such circumstances thak, if death resulted there- 
from, the offense of murder would have been commitrted. To constitute an as- 
sault with intent to murder with a firearm, it is not necessary that the weapon 
be disaharged; and in no case is the actual infliotion of injury necessary. Thus, 
if a man with intent to murder another deliberately assaults him by shooting 
a t  him, the fact that he misses does not alter the character of bhe offense. When 
the intent to murder exists, the fa& that for some unknown reson the aotual 
consummation of the murder by the means employed is impossible is not a 
defense if the means are apparently adapted to the end in view. Thus, if a 
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person intending to murder another loads his rifle with wllat he believes to be 
a live cartridge and aims and discl~arges his rifle a t  the other, i t  is no defense 
that, by accident, lie used a durniny cartridge. 

The intent to inurder need not be directed against the person assaulted 
if the assanlt is conlinitted with intent to ~nurder some person. I f  the arcc~lsed, 
intending to murder A, shoots a t  B, mistaking him for A, he is guilty of as- 
saulting B ~vi th  intent to murder him. Also, if a inan fires illto n gronp with 
intent to murder someone, he is guilty of an assault with inteilt Lo murder each 
inember of the group. 

(b  ) AssauZt w i t h  in tent  to conzqnit voluintary ~ ~ m n s l u u g  hter. This is 
an assault committed with a specific intent to kill under such circuinstaiices 
that, if death resulted therefrom, the offense of voluntary manslaughter w0111d 
have been committed. There can be no assault with intent to cominit involuntary 
manslaughter, for involuntary manslaughter is not a criilze capable of being 
intentionally committed. 

(c) Assault  w i t h  in tent  to  com?nit rape. This is an assault committed 
by a mari with a specific intent to have sexual intercourse with a woman not his 
wife by force and without her consent. The accused inust have intended to 
overcome any resistance by force, actual or constructive, and to penetrate the 
woman's person. Any lesser intent ill ill not suffice. Indecent advances ancl 
importunities, however earnest, not accompaniecl by such an intent, do 110L 

constitute this offense, nor clo mere preparations to rape not amounting to an 
assault. Thus, if a man, intending to rape a mai om ail, conceals himself in her 
room to await a favorable opportnnity to execute his design, but before the 
opportunity arises is discovered ancl fiees, he is not guilty of an assault wit11 
intent to commit rape. 

No actual touching is necessary. I f  a inan enters a \~oinan's room and 
gets in the bed where she is for the purpose of raping her, he co~ninits the offense 
under discussion although he does not touch the woman. 

Once an assault with intent to coininit rape is inacle, it is no defense that 
the man voluntarily desisted. 

Lesser offenses that may be included in a charge of assault with intent 
to rape are indecent assanlt and assault. 

( d )  AssauZt w i t h  in tent  to rob. This is an assanlt committed with a 
specific intent to steal property by taking it froin the 1,erson or in the presence 
of another, against his will, by inenns of force or violence or putting him in 
fear. The fact that the accusecl intencled to take only inolley and that the 
person he intended to rob had none is not a defense. 

( e )  Assault  w i t h  in tent  to conz~nit  sodo?~zy.The assault musk be against 
a human being and must be comnlitted 11-ith a specific intent to commit sodomy. 
Any lesser intent, or different intent, will not suffice. 

Proof. ( u )  That the accused assaulted a certain person, as alleged; (71) 
that klle accused a t  the time of the assanlt hacl a specific intent to kill, as 
required for murder or voluntary manslaughter, or to commit rape, robbery, 
sodomy, arson, burglary, or housebreaking, as alleged; and (c) that, under the 
circumstances, the conduct of the accused 11-as to the prejudice of good order 
and discipline in the armed forces or was of a nature to bring discredit upon the 
armed forces. 
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(2) INDECENT ASSAULT 

Discussion. See 207 (Assault). An indecent assault is the taking by a 
man of indecent, lewd, or lascivious liberties wit11 the person of a female not his 
wife without her consent and against her will, with intent to  gratify his lust or 
sexual desires. I n  a proper case indecent assault may be an included offense of 
assault with intent to commit rape. 

Proof. ( a )  That the accused assaulted a certain female not his e i f e  by 
taking indecent, lewd, or lascivious liberties with her person; (6) that the acts 
were done with intent to gratify the lust or sexual desires of the accused; and 
(c) that, under the circumstances, the conduct of the accused was to the 
prejudice of good order and discipline in the armed forces or was of a nature to 
bring discredit upon the armed forces. 

(3) INDECENT ACTS WITH A CHILD UNDER THE AGE O F  16 YEARS 

Discussion. This offense consists of taking any immoral, improper or 
indecent liberties with, or the commission of any lewd or lascivious act upon 
or with the body of any child of either sex under the age of 16 years wit11 the 
specific intent of arousing, appealing to, or gratifying the lust or passions or 
sexual desires, either of the person committing the act, or of the child, or of both. 
When the accused is charged with taking indecent liberties, the liberties must be 
taken in the physical presence of the child, but i t  is not essential that the evi- 
dence show physical contact between the accused and the child. Thus, one who 
with the requisite intent exposes his private parts to a child under the age of 
sixteen years may be found guilty of this offense. Nonconsent by the child to the 
act or conduct is not essential to this offense, nor is consent a defense. 

Proof. (a) That the accused took certain immoral, improper or indecent 
liberties with a certain child, as alleged; or that he performed a certain lewd 
or lascivious act upon or with the body of a.certain child, as alleged; (6) that 
the child was under the age of 16 years, as alleged; (c) that the intent of the 
accused was to arouse, appeal to, or gratify the lust or passions or sexual desires 
of the accused or the child or both, as alleged; and (dl t l~at ,  under the cir- 
cumstances, the conduct of the accused was to the prejudice of good order and 
discipline in the armed forces or was of a nature to bring discredit upon the 
armed forces. 

(4) FALSE SWEARING 

Discussion. False swearing is the making under lawful oath, not in a 
judicial proceeding or course of justice, of any false statement, oral or written, 
not believing the statement to be true. I t  may consist, for example, in making a 
false oath to an affidavit. The oath may be taken before any person authorized by 
law to administer oaths. See Article 136 and chapter X X I I  as to the authority 
of certain persons to administer oaths, and see 147a as to taking judicial notice 
of the signatures of persons authorized to administer oaths. An oath includes an 
Lzffrmation when the latter is authorized in lieu of an oath. 

The principles set forth in the last tn-o paragraphs of the discussion of 
perjury in 210 apply also to false swearing. 

Proof. (a) That the accused took an .oath or its equivalent, as alleged; 
(6) that the oath was admiiiistered to the accused in a matter in which an oath 
was required or  authorized by law; (c) that the oath \\-as administered by a 
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persoil having authority to do so; ( ( 2 )  that upon this oath tlle accused made or 
subscribed a certain statenlent, as allegecl; (e)  that the statement was false; 
(f) that the accused did not believe the statement to be true; and ( g )  that, 
under the circurnstai~ces, the conduct of the accused mas to the prejudice of 
good order and discipline in the armed forces or was of a nature to bring dis- 
credit upon the armed forces. 

(5) DISLOYAL STATEMENT UNDERMINING DISCIPLINE AND LOYALTY 

Discussion. Certain disloyal statements by military personnel may laclr 
the necessary ele~nents to constitute an offense under 18 U.S.C. $5 2385, 2387, 
and 2388, but nevertheless, under tlle circumstances, be punishable as conduct to 
the prejudice of good order and discipline or eonduct reflecting discredit npoil 
the 'armed forces. Examples are utterances designed to promote disloyalty or 
disaffection m o n g  troops, as praising the enemy, attacking the war aims of the 
United States, or denouncing our form of government. 

Proof. ( a )  That the accused made the disloyal statement, as alleged; 
(b) that the accused at the time of making the statement did so with the 
design alleged; and (c) that, under tlle circumstai~ces, the conduct of the 
accused was to the prejudice of good order and discipline in the armed forces or 
was of a nature to bring discredit upoil the armed forces. 

Discussion. A person who has k~lowledge of the actual commission of 
a felony by another and who conceals and does not as soon as possible make 
known the same to the civil or military authorities is guilty of misprision of the 
felony. Any offense of a civil nature punishable under the authority of the 
code by death or  by confinement for a term exceeding one year is a felony. A 
mere failure or refusal to disclose the felony ~rithoul; some positive act of 
concealment does not make one guilty of this offense. Making a false entry 
in an-account book for the purpose of concealing a felonious theft committed 
by another, and intimidating a witness of a felony, are examples of a positive 
act of concealment. 

Proof. ( a )  That the accused had knowledge of the actual commission 
of a felony by another; (6) that Be concealed and did not as soon as possible 
make known the felony to the civil or military authorities; and (c) that, under 
the circumstances, the conduct of the accused .was to the prejudice of good order 
and discipline in the arined.forces or was of a nature to bring discredit upon 
the armed forces. 

(7) DISHONORABLE FAILURE TO PAY DEBTS 

Discussion. A dishonorable failure to pay a just debt under circum- 
stances which bring or tend to bring discredit upon the armed forces or which 
are prejudicial to good order and discipline in the armed forces is an offense 
under this article. More than mere negligence in the aonpayment is necessary. 
The failure to pay must be characterized by deceit, evasion, false promises, or 
other distinctly culpable circumstailces indicating a deliberate nonpayment or 
grossly indifferent attitude toward one's just obligations. 

For  a debt to form the basis for this offense, the accused must not have had 
a defense, or  an'equivalent offset or counterclaim, either in fact or according 
to his belief, a t  the time alleged. The offense should not be charged if there 
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was a genuine dispute between the parties as to the facts or law relating to 
the debt which would affect the obligation of the accused to pay. The offense 
is not committed if the creditor or creditors involved are satisfied with the con- 
duct of the debtor with respect to payment. 

The length of the period of nonpayment and any denial of his indebted- 
ness which the accused may have made may tend to prove that his conduct was 
dishonorable, but the court-martial may convict only if i t  finds from all of the 
evidence that his conduct was in fact dishonorable. 

A commissioned officer may be tried for this offense under either Article 
133or Article 134, as the circumstances may warrant. 

Proof. (a) That the accused was indebted to a certain ;person or entity 
in a certain sum, as alleged; ( b )  that the debt became due and payable on or '  
about a certain date, as alleged; (c) that at the time alleged while the debt was 
still due and payable, the accused dishonorably failed to pay the debt; and (d) 
that, under the circumstances, the conduct of t!he accused was to the prejudice of 
good order and discipline in the armed forces or was of a nature to bring dis- 
credit upon the armed forces. 

Discussion. One who, having made and uttered a check, thereafter 
dishonorably fails to maintain sufficient funds in or credit with the drawee 
bank for its payment upon presentment, is chargeable under this article. This 
offense differs from the offense denounced by Article 123a in that  there need 
he no intent to defraud or deceive a t  the time of making, drawing, uttering or 
delivery, and that the accused need not know a t  that time that he did not or 
would not have suficient funds for payment. The gist of the offense lies in the 
conduct of the accused after uttering the instrument. , 

Mere negligence in maintaining one's bank balance is insufficient as a 
basis for this offense, and the accused's conduct must reflect bad faith or gross 
indifference in this regard. As in 213f (7) ,  dishonorable conduct of the accused 
is necessary, and the other principles discussed in 213f'(7) likewise apply. 

Proof. (a) That the accused made and uttered a certain check, as alleged; 
( b )  that thereafter the accused dishonorably failed to maintain funds in or 
credit with the drawee bank for payment of the check upon its presentment for 
payment in due course; and (c) that, under the circumstances, the conduct of 
the accused was to the prejudice of good order and discipline in the armed forces 
or was of a nature to bring discredit upon the armed forces. 

(9) BIGAMY 

Discussion. Bigamy is the contracting of another marriage by one who 
already has a lawful spozlse living. If  a prior marriage was void, i t  will have 
created no status of "lawful spouse." However, if i t  was merely voidable and has 
not been voided by competent court action, this circumstance is no defense. A 
belief that a prior marriage has been terminated by divorce, death of the other 
spouse, or otherwise, constitutes a defense only if the belief was reasonxble 
(154a(4)). 

Proof. (a) That, at the time and place alleged, the accused married a 
certain person, as alleged; (6)  that, a t  the time of this marriage there existed 
a prior valid marriage entered into by the accused with another person, as 
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alleged, which prior marriage was then undissolved; and (c) that, under the 
circumstances, the conduct of the accused was to the prejudice of good order and 
discipline in the armed forces or was of a nature to bring discredit upon the 
armed forces. 

(10) COMMUNICATING A THREAT 

Discussion. This offense consists of wrongfully communicating an 
avowed present determination or intent to injure the person, property, or 
reputation of another preently or in the future. The communication may be 
made to the person threatened or to another. To establish the threat it is neces- 
sary to show that the declaration in question was made. It is not necessary, 
however, that the accused actually entertained the intention stated in the 
declaration. However, a declaration made under circumstances which reveal 
i t  to be in jest or for an innocent or legitimate purpose, or which contradict the 
expressed intent to commit the act, does not constitute this offense. Nor is the 
offense committed by the mere statement of intent to commit an unlawful act 
not involving injury to another. 

Proof. ((a) That the accused communicated certah language expressing 
a presenlt determination or )intent wrongfully to injure another person, as 
alleged, presently or in the future; ( b )  thak trhe communication was made 
known to that person or to a Ohird person, as alleged ; (c) that the communica- 
tion was wrongful and withodt justification or excuse; and (d) Ithat, under the 
circumstances, the conduct of the accused was to the prejudice of goold order 
and discipline in the armed forces or was of a nature to bring discredit upon 
the armed forces. 

(11) FALSE AND UNAUTHORIZED PASSES, PERMITS, DISCHARGE CERTIFICATES, 

AND IDDNTIFICATION CARDS 

Discussion. Certain acts with respect to military or official passes, per- 
mits, d id la rge  centificates, or  identificdtion cards may be punishable under 
this article. The wrongful use, possession, sale, or obher disposition of a false 
or unautho~ized pass, permit, discharge certifiuate, or idenkscation card with 
knowledge that It mas false or unautllorized may be charged under this article. 
Although i t  is not necessary that the use, possession, sale, or disposition of 
the document be with an intent Ito deceive or defraud, the use or possession of 
a false or unauhhlorized documen't with such an intent is an agg~avatring cir- 
cumstance authorizing more severe punishment. See 127c. See also 202A for 
a definition of intent to  deceive and intenh to defraud. The false making or 
altering of a mili6ar-y or official pass,permit, discharge certificate, or identifioa- 
tion card may also be oharged under this article. As to this offense, there is no 
requirement of kn~owledge or of an intent to deceive or defraud. The phrase 
"military or official pass, permit, disaharge certrificate, or identification card" 
includes, as well as the more usual forms of these documents, all dwuments 
issued by any governmental agency for the purpose of identification and copies 
and facsimiles thereof. 

Proof. WrongfuZ w e  or possession of a false or zmautbrized pass, 
permit, discharge certificate, or identification card. (a)  That the accused wrong- 
fully used or had in his possession a certain military or official pass, permit, 
disoharge certificate, or identification card, as alleged; ( b )  chat the pass, per-
mit, discharge cedifioate, ar  identifioation card was false or unau6horized as 
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alleged; (c) $hat the laccused knew that the pass, permit, discharge certificate, 
or idenhification card was false or unauthorized, as alleged; (d) that, under the 
circumsbances, the conduct of the accused was to the prejudice of good order 
and discipline in the armed forces or was of a nature bo bring discredit upon 
trhe armed forces; and,if alleged, (e) that the use or p o ~ ~ e ~ s i o n  was 1174th 
intent to deceive or #defraud. 

Wrongful sale or disposition of a pass, permit, discharge certificate OT 
identification card. ( a )  That the accused wrongfully sold or disposed of :I 

certain military or official pass, permit, discharge certificate, or ide~xtific &t '1011 

card, as alleged; (6) that the pass, permit, discharge cevtificate, or identificn- 
tion oard was false or unauthorized, as alleged; (c) that the accused knew 
bhat the pass, permi*, discharge certificate, or 'identification card as false or 
unauthorized, as alleged ; and (d) that, under the circumstances, the conduct 
of trhe accused was to the prejudice of good order and discipliile in the armed 
forces or was of a nature to bring discredit upon lthe armed forces. 

PabeZy making or altering a pass, permit, discharge certificate, 07. 
identification card. (a)  That the accused wrongfully and falsely made or 
albred a cer'tain military or official pass, permit, discharge certificate, or  
identifioation card, as alleged; and (b) that, under the circumsballces, the coa- 
duct of the accused was to  the prejudice of good order and discipline in the 
armed forces or was of a nature to b ~ i n g  discredit upon the armed forces. 

(12) NEGLIGENT HOMICIDE 

Discussion. Negligent homicide is any unlawful honlicide which is the 
result of simple negligence. Simple negligence is a lesser degree of carelessness 
tihan culpable negligence. See 198b. It is the absence of due care, that is, an act 
or mission of a person who is under a duty to use due care which exhibits a 
lack of that degree of care for the safety of others wvllicll a reasonably prudent 
man would have exercised under the same or similar circumstances. 

Proof. (a) That the person named or described is dead; ( 6 )  that his 
death was unlawfully caused by the acts or omissions of the accused, as 
alleged; (c) ahat the acts or omissions of the accused constituted negligence; 
and (d) that, under lthe circumstances, the wnduct of the accused was to the 
prejudice of good order and discipline in the armed forces or mas of a nature 
to bring discredit upon the armed forces. 

(13) OFFENSES AGAINST CORRECTIONAL CUSTODY 

Discussion. Escape from correctional custody is the act of a person 
undergoing khe punishment of correctional custody pursuant 'to Article 15 
(131c(4)) wko, before being set at liberty by proper authority, casts off ally 
physical restraint imposed by his custodian or by the place or conditions of 
custody. Breaoh of restraint during correctional custody is the act of a persoil 
undergoing lthe punidhment who, in the absence of physical restraint imposed 
by .a custodian or by the place or conditions of custody, breaches any form of 
restraint impmed during this period. See 576 as to the manner of determining 
the legality of the imp i t ion  of correctioi~al custody. 

Proof.Escape from correctional custody. (a) That the accused was duly 
placed in wrrecrtional cus6ody ; (6) that, at 'the time and place alleged, the 
accused freed llimself from +he physical restraint of his correctional custody, 
as alleged, before having been released therefrom by proper authority; and 
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(c) that, under the circumstances, the conduct of the accused \vas to the preju- 
dice of good order and discipline in the armed forces or was of a llature to 
bring discredit upon the armed forces. 

Breach of correctional czlstody. ( a )  That the accused \ms ciuly placecl 
in correctional custody; (b) that while in such corredtional custody, a certain 
restraint was imposed upon the accused ; (c) that, at the time and place alleged, 
the accused broke this restraint, before having been released from the correc- 
tional custody or relieved of the restraint by proper authority; alld (d) that, 
under bhe circumstances, the conduct of 'the accused was to t l ~ e  prejudice of 
good order and discipline in the armed forces or mas of a nature to bring 
discredit upon the armed forces. 

(14) RECEIVING STOLEN PROPERTY 

Discussion. "Receiving stolen property" is the receiving, buying, or 
concealing of any article or thing of value, the property of another person, 
mi'th knowledge bhat the article or thing has been stolen. 

While an actual ~ h i e f  is 11dcriminally liable for receiving the property 
he has stolen, one who may 'be criminally responsible as a principal to 6he 
larceny, when not the actual thief (156), can be convicted of knowingly receiv- 
ing the stolen property under Article 134. Thus, if A procures B to steal several 
i'tems, agreeing to  pay him a certain price for them, and B subsequently steals 
them and delivers them to  A, A can be found guilty of knowingly receiving 
stolen property despite the fact that his conduct would make him guilty of 
larceny as 'a principal. 

Proof. ( a )  That the accused received, bought, or concealed certain 
property of a value alleged; (b) that the property belonged t o  andther person 
named or described ; (c) that %he property had been stolen ; (d)  that $he 
accused then knew that the property )lad been stolen ; and (e) that, under the 
circumstances, the conduct of the aocused mas to 'the prejudice of good order 
and discipline in the armed forces or was of a nature to  hring discredit upon 
bhe armed forces. 
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MATTERS OF DEFENSE 

GENERAGMOTIONS IN BAR OF TRIALSPECIAL DEFENSES 

214. GENERAL. For the purpose of t'his chapter, matters of defense in- 
clude: (1)various motions by the defense in bar of trial which, while ordinarily 
not relating to  the guilt or innocence of the accused, may result in a dismissal 
of the charges; (2) certain special defenses which deny, either wholly or 
partially, the criminal responsibility of the accused. 

Except for a motion raising the question of the accused's mental responsi- 
bility a t  the time of the alleged offense, motions in bar of trial do not reach the 
issue of the accused's guilt or innocence of the offense charged. When success- 
ful, they result in a dismissal of the charges to which they relate or a continuance 
of the trial without an actual determination of the guilt or innocence of the 
accused. Included among these matters are motions to dismiss for lack of juris- 
diction or because of the running of che period of the statute of limitations and 
motions based on former jeopardy, pardon, constructive condonation of deser-
tion, former punishment, and denial of a speedy trial. These are discussed in 215. 

Special defenses, sometimes called affirmative defenses, are those which, 
although not denying that the objective acts charged were committed by the 
accused, do deny, either wholly or partially, criminal responsibility for those 
acts. Thus, in a larceny prosecution the defense may be based on evidence show- 
ing that the accused mistakenly believed that he had the owner's permission to 
take the article, or that he mistakenly believed the article was his, or that he 
was too drunk to form the requisite intent, or that he was forced to  take the 
article by another who threatened him with immediate death or  grievous bodily 
harm if he did not do so, or that he was not mentally responsible for the act. 
I n  these examples, the special defenses of mistake of fact, mistake of law, in- 
ability to form the requisite intent, coercion, and insanity, respectively, are 
raised for the consideration of the members of the court. For  a discussion of 
drunkenness and mistake of fact or law, see 154a(3), (4), and (5). For  a dis- 
cussion of mental responsibility, see 120b. Other defenses of this specialized 
nature are discussed in 216. The defenses of mistaken identity, alibi, and good 
character are not special defenses, as they tend to deny the commission by the 
accused of the objective acts charged. 

The burden of proof to establish the guilt of the accused beyond a reason- 
able doubt is upon the Government, both with respect to those elements of the 
offense which must be established in every case and with respect to issues in- 
volving special defenses which are raised by the evidence. 

A special defense may be raised by evidence presented by either the defense 
or the prosecution, or at the request of the members of the court. Thus, in a 
larceny trial, the issue of lack of intent to  steal may be raised by the testimony 
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of prosecution witnesses as to the intoxication of the accused a t  or about the 
time of the alleged theft. However, evidence raising a special defense usually 
is presented by the defense. When any special defense is raised by the evidence, 
the members of the court-martial must be instructed as to the defense and that 
they may not find the accused guilty of the offense affected thereby unless they 
are convinced beyond a reasonable doubt that the basis of the special defense 
does not exist. See 73 and 154a(3), (4),and (5). 

215. MOTIONS IN BAR OF TRIAL. a. Lack of  jurisdiction. Court-
martial proceedings without jurisdiction over either the person or the offense 
charged are a nullity. See 9,11, and 686. 

b. Former jeopardy. No person may, without his consent, be tried a second 
time for the same offense (Art. 44(a)) .  No proceeding in which an accused 
has been found guilty by a court-martial upon any charge or specification is 
a trial in the sense of Article 44 until the finding of guilty has become final 
after review of the case has been fully completed (Art. 44(b) ) .  Thus, if the 
convening authority disapproves the findings and sentence of a court-martial. 
he may, except where there is a lack of sufficient evidence in the record to sup- 
port the findings, order a rehearing (Art. 63 (a) ). Likewise, if the board of 
review or the Court of Military Appeals sets aside the findings and sentence 
of a court-martial, it may, except where the setting aside is based on lack of 
sufficient evidence in the record to support the findings, order a rehearing (Arts. 
66(d), 67(e) ).

A proceeding which, after the introduction of evidence on the issue of the 
guilt or innocence of the accused but before a finding, is dismissed or terminated 
by the convening authority or on a motion of the prosecution for failure of 
available evidence or witnesses without any fault of the accused is a trial in 
the sense of Article 44 (c). The word "terminated" as used herein means a final 
conclusion of the hearing and not a mere continuance for the purpose of ob- 
taining additional evidence or for any other purpose. Except as provided in 
Article 44(c), a proceeding is not a trial in the sense of Article 44 if, because 
of urgent military necessity or  other good cause in the interest of justice, it was 
terminated before findings (56). As to the effect of a declaration of a mistrial, 
see 56e (3) .  

The commission of certain acts may constitute an offense under the code 
and also an offense under other Federal criminal statutes. These offenses are 
considered to be the same in the sense of Article 44. Accordingly, the same acts 
constituting an offense against the United States cannot, after the accused has 
been tried by a court deriving its authority from the United States, be made the 
basis of a trial by court-martial for the same acts without his consent. However, 
the commission of certain acts may also constitute an offense under the code 
and an offense under State or foreign law. These offenses are not the same within 
the sense of Article 44. Thus, trial by a State or foreign court does not bar a 
subsequent trial by court-martial. However, the authority to try an accused by 
court-martial under those circumstances may be limited by regulations of the 
Secretary of a Department. Additionally, the authority to try an accused by 
court-martial following a trial in a foreign court may be limited by treaty or 
international agreement. 

I n  general, once a person has been tried for an offense in the sense of Article 
44, he cannot without his consent be tried for an offense necessarily included 
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therein. When once tried for a lesser offense, an accused cannot be tried for a 
major offense which differs from the lesser offense in degree only. Thus, a trial 
for manslaughter may be interposed in bar of trial for the same homicide sub- 
sequently charged as murder because both offenses involve the same unlawful 
killing and are distinguished from each other only by the state of mind o f the  
accused. On the other hand, a trial for a homicide is not barred by a former 
trial for an assault and battery. See 71b, however, for an example of a case in 
which the doctrine of res judicata may be asserted after acquittal of an in- 
cluded offense. A trial for ,absence without leave (Art. 86) bars trial for the 
same absence charged as desertion and vice versa if the same enlistment is in- 
volved in both cases, as both offenses involve the same unauthorized absence. 
But when a person in the military service deserts and reenlists, trial for absence 
without leave from the second enlistment does not bar trial for desertion from 
the first enlistment, although the same period of time may in part be involved 
in both cases. 

c. Former punishment. Punishment imposed under Article 15 will bar a 
subsequent trial-by court-martial for a minor offense for which the punishment 
was imposed. Likewise, punishment for a minor disciplinary infraction imposed 
under Article 13, or regulations issued thereunder, is a bar to a later court- 
martial trial for that offense. In  either of these instances, a serious crime result- 
ing from the same act or omission of the accused may subsequently be tried by 
court-martial. Whether an infraction punished under Article 13 is rninor is 
dekerrnined by n consideration of the same factors as in the case of Article 15 
punishment. See 128b for a discussioil of the meaning of "minor offense" under 
Article 15. Even in a case in which former punishment is not a. bar to a subse- 
quent trial by court-martial, evidence thereof is relevant in deterinining the 
sentence to be ad judged. 

d. Statute of  limitations. Except for certain offenses for which there is 
no limitation as to time (Art. 43(a) ) ,a person charged with an offense under the 
code is not liable to be tried by court-martial unless the statute of limitations has 
been tolled (Art. 43 (d) ) ,extended (Art. 43 (e) ) ,or suspended (Art. 43( f )  ) ,if 
sworn charges have not been received by the officer exercising summary court- 
martial jurisdiction over the command within the period of time-either tm-o or 
three years after the commission of the offense-specified in Article 43. 

Certain. offenses, such aswrongful cohabitation, are continuing offenses, ancl 
the accused callnot avail himself of the statute of limitations for any part of coil- 
tinuing offenses not within the bar of the statute of limitations. Absence with- 
out leave (Art. 86), desertion (Art. 85), and fraudulent enlistment (Art. 83 (1) ) 
are not continuing offenses and are committed, respectively, on the date the per- 
son absents himself, deserts, or  first receives pay or allowances under the enlist- 
ment. Although the crime of conspiracy is not a continuing offense, it is not com- 
mitted within the meaning of the statute of limitations until the last overt act 
is committed by any conspirator. I f  sworn charges have been received by an offi- 
cer exercising summary court-martial jurisdiction over the command within the 
period of the statute, the charges may be amended on the original charge sheet 
after the period has ended if the amendment does not change the nature of the 
offense charged. See 33d. However, if new charges are drafted or if the amend- 
ment changes the nature of the offense charged the statute of limi,tations will 
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apply and upon motion by the accused will bar prosecution for that offense. 
See 6%. 

I n  applying this statute the court \\-ill be guided by the crime or offense as 
described in the specificatioa, and not by the article stated in the charge. Thus, 
if an offense properly chargeable under Article 121is erroneously charged under 
Article 134, the limitation is neve~theless three years rather than two years. 

e. Speedy trial. An accused is entitled to be tried within a reasonable time 
after being placed under. a restraint such as restriction, arrest, or confinement or 
after charges are preferred. See Article 10. I f  trial is nnr~asonably delayed, the 
accused is entitled ilpoll timely motion to dismissal of the affeoted charges. Ordi- 
narily, only the time after the inception of the accused's restraint or after the 
preferring of charges is considered for this purpose, and any delay in preferring 
charges, if the accused has not been restrained, is considered only in connection 
wihh the statute of limitations. If  the delay in bringing the accused to trial has 
bem unreasonable and has precluded his obtaining a fair trial or has seriously 
interfered with the preparation of his defense, he may have been denied due 
process. 

When the accused's right to a speedy trial is in issue, the prosecution has the 
burden of accounting for the time which it took to bring the accused to trial. 
Generally, imposition of restraint or preferring of charges, whichever was first, 
starts the period of time for which the Government must account for proceeding 
with reasonable dispatch in bringing the accused to trial. 

Matters to be considered in determining whether the time elapsed has been 
unreasonable include, for example : whether the accused has earlier demanded 
trial and, if so, when; whether any portion of the delay was at the instance of 
the defense; how much time was reasonably required for pretrial processing, 
investigation, and preparation; whether the delay or any part thereof was arbi- 
trary or  oppressive; and whether the accused was in pretrial restraint and, if 
so, the nature of that rrestraint. See 6%. 

f .  Pardon. See 68e. 

g. Constructive condonation of desertion. See 68f. 
h. Grant or promise of  immunity. See 6%. 

216. SPECIAL DEFENSES. a. Justification. A death, h jury ,  or other 
act caused or done in the proper performance of a legal duty is justified and not 
unlawful. The duty may be imposed by statute, regulation, or orders. Tllus, the 
use of force by a polikeman in the proper execution of a lawful apprehension, 
when reasonably necessary, is justified because the dulty to apprehend is imposed 
by lawful authority. 

b. Excuse: Accident or misadventure. A death, injury, or other event 
which occurs as the result of an accident or misadventure in doing a lawful act 
in a lawful manner is excusable. For other instances of excuse, see 6 through g 
below. 

c. Self-defense.The defense of self-defense when the accused intended 
to kill or to inflict grievous bodily harm is composed of two elements. First, the 
surrounding circumst.ances must have been such that reasonable grouilds existed 
to apprehend that death or grievous bodily harm was about to be inflicted on 
the accused or on a person he could lawfully defend and the accused must in 
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fact have had such an apprehension. Secondly, the accused must have believed 
that the force he used was necessary for protection against death or grievous 
bodily harm. 

The test for the first elenlent, insofar as i t  related to reasolmblen~,  is 
whether, considerring all the circumstances, a reasonable, prudent person would 
believe that there was ground to apprehend death or grievous bodily harm. This 
test is objective in nature, and accordingly such matters as emotiond instability 
or drunkenness on the part of the accused are irrelevant in this conneotion. On 
the dther hand, such matters as the relative height, weight, general build of the 
antagonists and the possibility of a safe retreat are ordinarily relevant with re- 
spect to this test. The test for the second element, that the accused believed the 
force which he used was necessary to protect against death 01- grievous bodily 
harm, is subjective in nature. The accused is not objectively limitedlto the use of 
reasonable force. Accordingly, such matters as the accused's emotional control 
and intelligence are relevant in determining his actual belief as to the force 
necessary to repel the ahtack. See also 138f ( 3 )  as to evidence admissible on the 
issue of self-defense. 

Self-defense is a defense of necessity. Unless the accused had withdrawn 
in good faith, he is generally not entitled to this defense if he was an aggressor, 
engaged in mutual combat, or provoked an ahtack upon himself. I f  the accused 
uses force in excess of that believed by him to be necessary for defense, he 
becomes an aggressor and is not entitled to this defense. 

When there is reasonable ground for the apprehension of an injury less 
than death or grievous bodily harm, the accused is entitled to use such force as 
he believes necessary to defend against this injury so long as this force is less 
than thah which can reasonably be thought likely to produce grievous bodily 
harm or death. I f ,  in using this lesser 'degree of force, an unintentional death 
results which would not have been reasonably anticipated, this death is excus- 
able. The issue is whether, had the victim not died as a result of the encounter, 
the accused would be amenable to punishment for assault and battery. 

d.  Obedience to apparently lawful orders. An order requiring the per- 
formance of a military duty may be inferred to be legal. An act performed 
manifestly beyond the scope of authority, or pursuant to an order that a man 
of ordinary sense and understanding would know to be illegal, or in a wanton 
manner in the discharge of a lawful duty, is not excusable. 

e. Entrapment. Entrapment is a defense which exists when the criminal 
design originates with Government agents, or persons cooperating with them, 
and they implant in the mind of an innocent person the .disposition to commit 
the alleged offense and thus induce its commission. What is meant by "innocent" 
in this connection is the absence of a predisposition or state of mind which 
readily responds to the opportunity furnished by the Government agents or 
persons cooperating with them to commit the forbidden act with which the 
accused is charged. "Innocent" in the context of entrapment means that the 
accused would not have perpetrated the crime with which he is presently 
charged but for the enticement of one of these persons. The fact that persons 
acting for the Government merely afford opportunities or facilities for the com- 
mission of the offense does not constitute entrapment. Entrapment occurs only 
when the criminal conduct was the product of the creative activity of law- 
enforcement officials. See 138g (6). 
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f .  Coercion or duress. Except when he kills an innocenlt, person, a person 
cannot properly be convicted for committing an act for which he would 
otherwise be criminally responsible if his participation in it is caused by the 
degree of coercion or duress recognized in law as a defense. This degree of 
coercion or duress is a reasonably grounded fear on the part of the actor that 
he would be immediately killed or would immediately suffer serious bodily 
injury if he did not commit the act. The fear compelling the act must be of 
immediate death or serious bodily injury and not of an injury in the future or 
of an injury to reputation or property. The threat must continue throughout the 
perpetration of the act. If the accused has a reasonable opportunity to avoid 
committing the act without subjecting himself to the threatened danger, his act 
is not excusable. 

g. Physical or financial inability. The inability of an accused through 
no fault of his own to comply with the terms of an order to perform a military 
duty constitutes a defense. Thus, one who has suffered an injury which incapaci- 
tates him to the extent that he is physically not able to carry out an order is not 
guilty of willful disobedience or failure to obey that order. Also, a soldier who 
is given an order to purchase required uniforms but is unable to do so because 
of inability to obtain the necessary funds is not guilty of willful disobedience 
or failure to obey that order. However, if the physical or financial inability of 
the accused occurred through his own fault or design after the accused had 
knowledge of the order or duty imposed, it will not constitute an excuse. 
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CONSTITUTION 

OF THE UNITED STATES 


We the People of the United States, in Order to form a more perfect Union, establish Justice, 
insure domestic Tranquility, provide for the common defence, promote the general Wel- 
fare, and secure the Blessings of Liberty to  ourselves and our Posterity, do ordain and 
establish this Constitution for  the United States of America. 

ARTICLE I 

Section 1. All legislative Powers herein granted shall be vested in  a Congress of the 
United States, which shall consist of a Senate and House of Representatives. 

Section 2. The House of Representatives shall Be composed of Members chosen every 
second Year by the People of the several States, and the Elwtors in  each State shall have 
the Qualifications requisite for Elwtors of the most numerous Branch of the State 
Legislature. 

No Person shall be a Representative who shall not have attained to the Age of twenty 
five Years, and been seven Years a Citizen of the United States, and who shall not, when 
elected, be a n  Inhabitant of that  State in which he shall be chosen. 

Representatives and direct Taxes shall be apportioned among the sereral States which 
may be included within this Union, according to their respective Numbers, which shall be 
determined by adding to the whole Number of free Persons, including those bound to Service 
for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons. The 
actual Enume~ation shall be made within three Years after the first Meeting of the Congress 
of the United States, and within every subsequent Term of ten Years, in  such Manner a s  
they shall by Law direct. The Number of Representatives shall not exceed one for every 
thirty Thousand, but each State shall have a t  Least one Representative; and until such 
enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, 
Massachusetts eight, Rhode-Island and Providence 'lantations one, Connecticut five, New- 
Pork six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, 
North Carolina five, South Caroline five, and Georgia three. 

When vacancies happen in the Representation from any State, the Executive Authority 
thereof shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and other officers; and shall 
have the sole Power of Impeachment. 

'Section 3. The Senate of the United States shall be composed of two Senators from 
each State, chosen by the Legislature thereof, for six Years; and each Senator shall have 
one Vote. 

Immediately after they shall be assembled in Consequence of the first Election, they 
shall be divided a s  equally a s  may be into three Classes. The Seats of the Senators of the 
first Class shall be vacated a t  the Expiration of the second Year, of the second Class a t  the 
Expiration of the fourth Year, and of the third Class a t  the Expiration of the sixth Year, so 
that one third may be chosen every second Year; and, if Vacancies happen by Resignation, 
or otherwise, during the Recess of the Legislature of any State, the Executive thereof may 
make temporary Appointments until the next Meeting of the Legislature, mhich shall then 
fill such Vacancies. 

1	This clause has been affected by the 14th and 16th amendments. 

This section has been affected by the 17th amendment. 




Art. 1, 0 7 APPENDIX 1 

No Person shall be a Senator who shall not have attained to the Age of thirty Yearns, and 
been nine Years a Citizen of the United States, and who shall not, when elected, be an 
Inhabitant of that State for which he shall be chosen. 

m e  Vice President .of the United States shall be President of the Senate, but shall have 
no Vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tempore, in  the 
Absence of the Vice President, or when he shall exercise the Office of President of the 
United States. 

The Senate shall have the sole Power to t ry all Impeachments. When sitting for  that  
Purpose, they shall be on Oath or  Affirmation. When the President of the United States is 
tried, the Chief Justice shall preside: And no Person shall beconvicted without the Con- 
currence of two thirds of the Members present. 

Judgment in  Cases of Impeachment shall not extend further than to removal from 
Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the 
United States: but the Party convicted shall nevertheless be liable and subject to  Indict- 
ment, Trial, Judgment and Punishment, according to Law. 

Section 4. The Times, Places and Manner of holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the Legislature thereof; but the Congress 
may a t  any time by Law make or alter such Regulations, except a s  to the Places of chusing 
Senators. 

'The Congress shall assemble a t  least once in every Year, and such Meeting shall be 
on the first Monday in December, unless they shall by Law appoint a different Day. 

Section 5. Each House shall be the Judge of the Elections, Returns and Quali,fications of 
i ts  own Members, and a Majority of each shall constitute a Quorum to do Business; but a 
smaller Number may adjourn from day to day, and may be authorized t o  compel the Attend- 
ance of absent Members, i n  such Manner, and under such Penalties a s  each House may 
provide. 

Each House may determine the Rules of its Proceedings, punish i ts  Members for dis- 
orderly Behaviour, and, with the (;"oncurrenee of two thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time to time publish the 
same, excepting such Parts  a s  may in their Judgment require Secrecy; and the Yeas and 
Nays of the Members of either House on any question shall, a t  the Desire of one fifth of 
those Present, be entered on the Journal. 

Neither House, during the Session of Congress, shall, without the Consent of the other, 
adjoufn for more than three days, nor to a4y o.ther Place than that  in which the two Houses 
shall be sitting. 

Section 6. The Senators and Representatives shall receive a Compensation for  their 
Services, to be ascertained by Law, and paid out of the Treasury of the United States. They 
shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged from 
Arrest during their Attendance a t  the Session of their respective Houses, and i n  going 
to and returning from the same ; and for any Speech or Debate in either House, they shall 
not be questioned in any other Place. 

No &enator o r  Representative shall, during the Time for which he was elected, be 
appointed t o  any civil Office under the Authority of the United States, which shall have 
been created, or the Emoluments whereof shall have been encreased during such time; 
and no Person holding any Office under the United States, shall be a Member of either House 
during his Continuance in  Office. 

Section 7. All Bills for raising Revenue shall originate in the House of Representatives ; 
but the Senate may propose or concur with Amendments a s  on other Bills. 

Every Bill which shall have passed the House of Representatives and the Senate, shall, 
before it become a Law, be presented to the President of the United States; If he approve 
he shall sign it, but if not he shall return it, with his Objections to  t h a t  House in which i t  
shall have originated, who shall enter the Objections a t  large on their Journal, and pro- 
ceed to reconsider it. If after such Reconsideration two thirds of that  House shall agree to 
pass the Bill, i t  shall be sent, together with the Objections, to  the other House, by which 
i t  shall likewise be reconsidered, and if approved by t\vo thirds of that  House, i t  shall 
become a Law. But  in  all such Cases the Votes of both Houses shall be determined by yeas 
and Nays, and the Names of the Persons voting for and against the Bill shall be entered 

a This clause has been affected by the 20th amendment. 

AI-2 
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on the Journal of each House respectively. If any Bill shall not be returned by the President 
within ten Days (Sundays excepted) after i t  shall have been presented to him, the Same 
shall be a Law, in  like Manner a s  if he had signed it, unless the Congress by !their Adjourn- 
ment prevent its Return, in which Case it  shall not be a Lam. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of 
Representatives may be necessary (except on a question of Adjournment) shall be presented 
to the President of the United States; and before the Same shall take Effect, shall be 
approved by him, or being disapprored by him, shall be rel>assecl by t ~ y o  thirds of the Senate 
and House of Representatives, according to the Rules and Limitations prescribed in the 
Case of a Bill. 

Section 8. The Congress shall have Power To lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and provide for the common Defence and general welfare/ of 
the United States;  but all  Duties, Imposts and Excises shall be uniform throughout the 
United States; 

To borrow Money on the credit of the Uuited States ; 
To regulate Commerce with foreign Nations, and among the several States, and with 

the Indian Tribes ; 
To estal~lish a n  uniform Rule of Naturalization, and uniform Laws on the subject of 

Banlrr~~ptcies the United States ;th ro~~ghout  
To coin Rloney, regulate the Value thereof, and of foreign Coin, and fix the Standard of 

Weights and Rleasnres ; 
To provide for the Punishment of counterfeiting the Securities and current Coin of the 

United States ; 
To establish Post Offices and post Roads ; 
T o  pronlote the Progress of Science and useful Arts, by securing for limited Times to 

Authors and Invelitors the exclusive Rigl~t  to  their respective Writings and Discoveries; 
To  constitute Tribunals inferior to the supreme Court ; 
To define and punish Piracies and Felonies committed on the high Seas, and Offences 

against the Law of Nations ; 
To declare War, grant Letters of Marque and Reprisal, and make Rules concerning 

Captures on Land and Water ; 
To raise and support Armies, but no Appropriation of Money to that Use shall be for a 

longer Term than two Years ; 
To provide and maintain a Navy ; 
To malte Rnles for  the Government and Regulation of the land and naval Forces; 
To provide for calling forth the Militia to execute the Laws of the Union, suppress 

Insurrections and repel Invasions ; 
To provide for organizing, arming, and disciplining, the Militia, and for governing such 

Par t  of them a s  may be employed in the Senrice of the United States, reserving to the 
States respectively, the Appointment of the Officers, and the Authority of training the 
Militia according to the discipline prescribed by Congress ; 

To exercise exclusive Lcgislation in all Cases whatsoever, over snch District (not es- 
ceeding ten Miles square) a s  may, by Cession of particular States, and the Acceptance of 
Congress, become the Seat of the Government of the United States, and to exercise like 
Authority over all  Places purchased by the Consent of the Legislature of the State in  
which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Tards, and 
other needful Buildings ;-And 

To make all Lams which shall be necessary and proper for  carrying into Execution the 
forezoing Powers, and all other Powers vested by this Constitution in  the Government of 
the United States, o r  in  any Department or Officer thereof. 

Section 9. The Migration or Importation of such Persons a s  any of the States now 
existing shall think proper to admit, shall not be prohibited by the Congress prior to the 
Year one thousand eight hundred and eight, but a Tax or duty may be imposed on such 
Importabion, not exceeding ten dollars for each Person. 

The Privilege of the Writ  of Habeas Corpus shall not be suspended, unless when in Cases 
of Rebellion or Invasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall be passed. 
No Capitation, or other direct, Tax  shall be laid, unless in Proportion to the Census or 

Enumeration herein hefore directed to be taken. 
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No Tax or Duty shall be laid on Articles exported from any State. 
No Preference shall be given by any Regulation of Commerce or Revenue to the Ports 

of one State over those of another: nor shall Vessels bonnd to, o r  from, one State, be 
obliged to enter, clear, or pay Duties in  another. 

No Money shall be drawn from the Treasury, but in  Consequence o~f Appi-opeations 
made by Law ; and a regular Statement and Account of the Receipts and Expenditures of 
all  public Money shall be published from time to time. 

No Title of Nobility shall be granted by the United States : And no Person holding any 
Office of Profit or Trust  under them, shall, without the Consent of the Congress, accept of 
any p r m n t ,  Emolument, Office, or Title, of any kind whatever, from any King, Prince, or 
foreign State. 

Section 10. No State shall enter into any Treaty, Alliance, or Confederation; grant 
Letrters of Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but 
gold and silver Coin a Tender i n  Payment of Debts; pass any Bill of Attainder, ex post 
facto Law, or Law impairing the Obligation of Contracts, or grant  any Title of Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be absolutely necessary for esecuting its inspection 
Laws; and the net Produce of all  Duties and Imposts, laid by any State on Imports or 
Exports, shall be for the Use of the Treasury of the United States; and all such Lams shall 
be subject to  the Revision and Controul of the Congress. 

No State shall, without the Consent of Congress, lay any Duty of Tonnage, lceep Troops, 
or Ships of War in  time of Peace, enter into any Agreement or Conlpact with another State, 
or with a foreign Power, or engage i n  War, unless actually invaded, or in such imminent 
Danger a s  will not admit of delay. 

ARTICLE I1 

Section 1. The executive Power shall be vested in  a President of the United States of 
America. H e  shall hold his Office during the Term of four Tears, and, together with the 
Vice President, chosen for the same Term, be elected, a s  follows 

Each State shall appoint, in  such Manner a s  the Legislature thereof may direct, a 
Number of Electors, equal to the whole Number of Senators and Representatives to, which 
the State may be entitled in  the Congress: but no Senator or Representative, or Person 
holding a n  Office of Trust or Profit under the United States, shall be a1)pointf.d a n  Elector. 

The Electors shall meet in their respective States, and vote by Ballot for two Persons, 

of whom one a t  least shall not be an Inhabitant of the same State with themselves. Bnd they 

shall make a List of all  the Persons voted for, and of the Number of Totes for each; which 

List they shall sign and certify, and transmit sealed to the Seat of the Government of the 

United States, directed to the President of the Senate. The President of the Senate shall, 

in  the  Presence of the Senate and House of Representatives, open all the Certificates, and 

the Votes shall then be counted. The Person having the greatest N~unber of Votes shall be 

the President, if such Number be a Majority of the whole Number of Electors appointed; 

and if there be more than one who have such Najority, and have a n  equal Nunlber of Votes, 

then the House of Representatives shall ilnlnediately chuse by Ballot one of them for 

President; and if no Person have a &Iajolity, then from the five highest on the List the 

said House shall in like Manner cllnse the President. But in chwiug the President, the Votes 

shall be talcen by States, the Representation from each State haring one Vote; a quorun1 

for this Purpose shall consist of a Member or i\lembers fro111 tn-o thirds of the Stnteq, and a 

Majority of all the States shall be necessary to  a Choice. In every Case, after the Choice 

of the President, the Person having the greatest Number of Votes of the Electors shall be 

the Vice President. But  if there should remain two or more who hnve equal T70tes, the 

Senate shall chuse from then1 by Ballot the Vice President. 


The Congress may determine the Time of chusing the Electors, nncl the Day on which 

-they shall give their Votes; which Day shall be the same throughout the United States. 

No I'ersor1 except a natural born Citizen, or a Citizen of the United States, a t  the time 

of the Adoption of this Constitution, shall be eligible to the Office of President ; neither shall 

any Person be eligible to that Office who shall not have attained to the Age of thirty five 

Years, and been fourteen Tears a Resident within the Unitetl States. 


&This clause has been affected by the 12th amendment. 

A 1 4  
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I n  Case of the Removal of the President from Office. or of his Death, Resignation, or 
Inability to discharge the Powers and Duties of the said Office, the Same shall devolve on 
the  Vice President, and the Congress may by Law provide for tJx Case of Removal, Death, 
Resignation or Inability, both of the President and Vice President; declaring what Officer 
shall then act a s  President, and such Officer shall act accordingly, until the Disability be 
removed, or a President shall be elected. 

The President shall, a t  stated Times, receive for his Services, a Compensation, which 
shall neither be encreased nor diminished during the Period for which he shall have been 
elected, and he  shall not receive within that  Period any other Emolument from rhe United 
States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following Oath or 
Affirmation :-"I do solemnly swear (or affirm) that  I will faithfully execute the Offlce of 
President of the United States, and will to the best of my Ability, preserve, protect and 
defend the Constitution of the United States." 

Section 2. The President shall be Commander in  Chief of the Army and Navy of the 
United States, and of the Militia of the several States, when called into the actual Service 
of the United States; he may require the Opinion, in writing, of the principal Officer in 
each of the executive Departments, upon any Subject relating to  the Duties of their respec- 
tive Offices, and he shall have Power to grant Reprieves and Pardons for Offellces against 
the United States, except in  Cases of Impeachment. 

H e  shall have Power, by and with the Advice and Consent of the Senate, to make 
Treaties, provided two thirds of the Senators present concur; and he shall nominate, and 
by and with the Advice and Consent of the Senate, shall appoint Ambasqaclors, other public 
Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United 
States, whose Appointments a re  not herein otherwise provided for, and which shall be 
established by Law;  but the Congress may by Law vest the Appointment of such inferior 
Officers, a s  they think proper, in the President alone, in the Courts of Law, or in  the Heads 
of Departments. 

The President shall have Power to fill up all Vacancies that  may happen during the 
Recess of the Senate, by granting Commissions which shall expire a t  the End of their next 
Session. 

Section 3. H e  shall from time to time give to the Congress Information of the State of 
the Union, and recommend to their Consideration such Measures a s  he shall judge necessary 
and expedient; he may, on extraordinary Occasions, convene both Houses, or either of 
them, and in Case of Disagreement between them, with Respect to the Time of Adjournment, 
he may adjourn them to such Time a s  he shall think proper; he shall recei7-e Ambassadors 
and other public Ministers; he shall take Care that the Laws be faithfully executed, and 
shall Commission all  the Officers of the United States. 

Section 4. The President, Vice President and all civil Officers of the United States, shall 
be removed from Oftice on Impeachment for, and Conviction of, Treason, Bribery, or other 
high Crimes and Misdemeanors. 

ARTICLE I11 

Section 1. The judicial Power of the Uuited States, shall be vested in one supreme Court, 
and in such inferior Courts a s  the Congress may from time to time ordain and establish. 
The Judges, both of the supreme and inferior Courts, shall hold their Offices during good 
Behaviour, and shall, a t  stated Times, receive for  their Services, a Compensation, which 
shall not be diminished during their Continuance in Office. 

Section 2. The judicial Power shall extend to all Cases, in  Law and Equity, arising under 
this Constitution, the Laws of the United States, and Treaties made, or which shall be 
made, under their Authority ;--to all  Cases affecting Ambassadors, other public Ministers 
and Consuls :-to all  Cases of admiralty and maritime Juridiction ;-to Controversies to 
which the United States shall be a Party ;-to Controversies between two or more States ;-
between a State and Citizens of another State;-between Citizens of different States ;-
I~etween Citize~is of the same State claiming Lands under Grants of different States, and 
hetween a State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

I n  all Cases affecting Ambassadors, other public Ministers and Consuls, and those in  
whi1.h a State shall bc I'z~rty, the slipreme Court shall h a ~ e  original Jurisdiction. I n  all the 
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other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both a s  
to Law and Fact, with such Exceptions, and under such Regulations a s  the Congress shall 
make. 

The Trial of all Crimes, except in Cases of Impeachment, shall be 11y J u r y ;  and such 
Trial shall be held in the State where the said Crimes shall have been committed ; but when 
not committed within any State, the Trial shall be a t  such Place or Places a s  the Oongress 
may by Law have directed. 

Section 3. Treason against the United States, shall consist only in  levying War against 
them, or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be 
convicted of Treason unless on the Testimony of two Witnesses to the same overt Act, or on 
Confession in open Court. 

The Congress shall have Power to declare the Punishment of Treason, but no Attainder 
of Treason shall \vork Corruption of Blood, or Forfeiture except during the Life of the 
Person attainted. 

ARTICLE IV 

Section 1. Full Faith and Credit shall be given in each State to the public Acts, Records, 
and judicial Proceedings of every other State. And the Congress may by general Laws pre- 
scribe the Manner in which such Acts, Records and Proceedings shall be proved, and the 
Effect thereof. 

Section 2. The Citizens of each State shall be entitled to all Privileges and Immunities 
of Citizens in the several States. 

A Person charged in any State with Treason, Felony, or other Crime, who shall flee 
from Justice, and be found in another State, shall on Demand of the executive Authority 
of the State from which he fled, be delivered up, to be removed to the State having Juris- 
diction of the Crime. 

No Person held to Service or Labour in one State, under the Laws thereof, escaping 
into another, shall, in Consequence of any Law or Regulation therein, be discharged from 
such Service or Labour, but shall be delivered up on Claim of the Party to whom such 
Service or Labour may be due. 

Section 3. New States may be admitted by the Congress into this Union; but no new 
State shall be formed or erected withln the Jurisdiction of any other State; nor any State 
be formed by the Junction of two or more States, or Parts  of States, without the Consent 
of the Legislatures of the States concerned as  well as  of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules and Regula- 
tions respecting the Territory or other Property belonging to the United States; and 
nothing in this Constitution shall be so construed a s  to Prejudice any Claims of the United 
States, or of any particular State. 

Section 4. The United States shall guarantee to every State in this Union a Republican 
Form of Government, and shall protect each of them against Invasion ; and on Application 
of the Legislature, or of the Ehecutive (when the Legislature cannot be convened) against 
domestic Violence. 

ARTICLE V 

The Congress, whenever two thirds of both Houses shall deem i t  necessary, shall pro- 
pose Amendments to this Constitution, or, on the Application of the Legislatures of two 
thirds of the several States, shall call a Convention for proposing Ameadments, which, in 
either Case, shall be valid to all Intents and Purposes, as  P a r t  of this Constitution, when 
ratified by the Legislatures of three fourths of the several States, or by Conventions in 
three fourths thereof, a s  the one or the other Mode of Ratification may be proposed by the 
Congress; Provided that no Amendment which may be made prior to the Year One 
thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses 
in  the Ninth Section of the first Article; and that  no State, without i ts  Consent, shall be 
deprived of its equal Suffrage in the Senate. 
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ARTICLE VI 

All Debts contracted and Elngagements entered into, before the Adoption of this Con- 
stitution, shall be a s  valid against the United States under this Constitution, a s  under the 
Confederation. 

This Oonstitution, and the Laws of the United States which shall be made in Pur- 
suance thereof; and all Treaties made, or which shall be made, under the Authority of the 
United States, shall be the supreme Law of the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding. 

The Senators and Representatives before mentioned, and the Members of the several 
State Legislatures, and all executive and judicial Officers, both of the United States and 
of the several States, shall be bound by Oath or  Affirmation, to support this Constitution; 
but no religious Test shall ever be required a s  a Qualiiication to any Office or public Trust 
under the United States. 

ARTICLE VII 

The Ratification of the Conventions of nine States, shall be sufficient for the Establish- 
ment of this Constitution between the States so ratifying the Same. 

Articles i n  Addition to, and Amendmcnt o f ,  the Constitution of the United States of 
America, Proposed by  Congress, and Ratified b y  the Legislatures of the Several States 
Pursuant to the Fif th Article of the Original Constitution 

AMENDMENT I 

Congress shall make no law respecting a n  establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of speech, or of the press; or the right of 
the people peateably to assemble, and 'to petition the Government for a redress of grievances. 

AMENDMENT I1 

A well regulated Militia, being necessary to the security of a free State, the right of 
the people to  keep and bear Arms, shall not be infringed. 

AMENDMENT 111 

No Soldier shall, in  time of peace be quartered in any house, without the consent of the 
Owner, nor in t i e  of war, but in a manner to  be prescribed by law. 

AMENDMENT IV 

The right of the people to be secure in  their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or  things t o  be seized. 

No person shall be held to  (answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of War or public danger; nor sball 
any person be subject for the same offence to be twice put in jeopardy of life o r  limb; nor 
shall be compelled in  any criminal oase to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of law; nor shall private property be taken 
for public use, without just compensation. 
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AMENDMENT VI 

I n  all criminal prosecutions, the ,accused shall enjoy the right to a speedy and public 
trial, by a n  impartial jury of the State and district wherein the crime shall have been com- 
mitted, which district shall have been previously ascertained by law, and t o  be informed of 
the nature and cause of the accusation; to be confronted with the witnesses against him; 
to have compulsory prwess for obbaining witnesses in his favor, and to have the  Assistance 
of Counsel for  his defence. 

AMENDMENT VII 

I n  Suits a t  common law, where the value i n  controversy shall exceed twenty dollmars, 
the right of trial by jury shall be preserved, and no fact tried by a jury, sh,all be otherwise 
reexamined in any Court of the United Skates, than according to the rules of the common 
law. 

AMENDMENT VPlI 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted. 

AMENDMEN!!! IX 

The enumeration in the Constitution, of certain rights, shall not be construed to deny 
or disparage others retained by the people. 

AMENDMENT X 

The powers nat delegated to the United States by the Constitution, nor prohibi,ted by 
it to  the States, a re  reserved t o  the States respectively, o r  t o  the  people. 

AMENDMENT XI 

The Judicial power of the United Strates shall not be construed to extend t o  any suit in 
law or equity, cemmenced or  prosecuted 'against one of the United S b t e s  by Citizens of an- 
other State, o r  by Citizens or Subjects of any Foreign State. 

AMENDMENT XI1 

The Electors shall meet in  their respective states, and vote by ballot for President and 
Vice-President, one of whom. s t  least, shall not be a n  inhabitant of the same state with 
themselvs;  they shall name in their ballots the person voted for as  President, and i n  dis- 
tinct ballots the person voted for a s  Vicepresident, and they shall make distinct lists of 
all  persons voted for a s  President, and of a l l  persons voted for as  Vice-President, and of the 
number of votes for each, which lists they shall sign and certify, and transmit sealed to the 
seat of the government of the United States, directed to  the President of the  Semte;-The 
President of the Senate shall, in  the presence of the Senate and House @f Representatives. 
open all the certificates and the votes shall then be counted ;-The person h~aving the great- 
est number of votes for President, shall be the President, if such number be a majority of 
the whole number of Electors appointed; and if no person have such majority, then from 
the persons having the highest numbers not exceeding three on the list of those roted for 
a s  President, the House of Representatives shall choose immediately, by ballot, the Presi- 
dent. But in choosing the President, the votes shall be talren by states, the representation 
from each state having one vote; a quorum for this purpose shall consist of a member or 
members from two-thirds of the sitaltes, and a majority of all  the states shall be necessary 
to a choice. And if the House of Representatives shall not choose a President whenever the 
right of choice shall devolve upon them, before the fourth day of Rlarch next following, then 
the Vice-President shall act as  President, a s  in the case of the death or other constitutional 
disability of the President.-The person having the greatest number of votes as  'irice-Presi- 
dent, shall be the Vice-President, if such number be a majority of the whole number of 
Electors appointed, and if no person, have a majority, then from the two highest numbers 
on the list, the Senate shall choose the Vice-President; a quorum for t h e  purpose shall con- 
sist of two-thirds of the whole number of Senators, and a majority of the whole number shall 
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be necessary to a choice. But no person constitutionally ineligible to the office of President 
shall be eligible t o  that  of Vice-President of the United States. 

AMENDMENT XI11 

Section 1. Neither slavery nor involuntary servitude, except a s  a punishment for crime 
whereof the  panty shall have been duly convicted, shall exist within the United States, or 
any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropriate legislation. 

AMENDMENT XIV 

Section 1. All persons born or naturalized in the United States, and subject to the juris- 
dictio'n thereof, a r e  citizens of the United States and of the State wherein they reside. No 
&ate shall make or enforce any law which shall .abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several States according to 
their respective numbers, counting t h e  whole number of persons in each State, excluding 
Indians not taxed. But when the right to vote a t  ,any election for  the choice of electors for  
President and Vice President of the United States, Representatives in Congress, t h e  Ex-
ecutive and Judicial officers of a State, or the members of the Legislature thereof, is denied 
to any of the male inhabitants of such State, being twenty-one years of age, and citizens of 
the United Sbates, or in any way abridged, except for  participation in rebellion, or other 
crime, the basis of represenbation therein shall be reduced in t h e  proportion which the num- 
ber of such male citizens shall bear to the whole number of male citizens twenty-one years 
of age in  such State. 

Section 3. No person shall be a Senator or Representative i n  Congress, or elector of 
President and Vice Pl'esident, or hold any office, civil or military, under the United States, 
or under any Skate, who, having previously taken an oath, as  ,a Member of Congress, or as  
a n  officer of the United States, or a s  a member of any State legislature, or as  an executive 
or  judicial officer of any State, to support the Constitution of the United States, shall hlave 
engaged i n  insurrection or rebellion lagainst the same, or given aid or comfort to the enemies 
thereof. But Congress may by a vote of two-thirds of each House, remove such disability. 

Section 4. The validity of the public debt of the United States, authorized by law, 
including debts incurred for payment of pensions and bounties for services in suppressing 
insurrection or rebellion, shall not be questioned. But neither the United States nor any 
State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, o r  any c k i m  for the loss or emancipation of any slave; but all  
such debts, obligations and claims shall be  held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article. 

AMENDMENT XV 

Section 1. The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any Stnte on account of race, color, or previous con- 
dition of servitude. I 

Section 2. The Congress shall have power to enforce this article by appropriate 
Legislation. 

AMENDMENT XVI 

The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the  several States, and without regard to any 
census or enumeration. 

AMENDMENT XVII 

The Senate of the United States shall be composed of two Senators from each State, 
elected by the people thereof, for six years ; and each Senator shall have one vote. The elec- 
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tors in  each State shall have the qualifications requisite for  electors of the most numerous 
branch of the State legislature. 

When vacancies happen in the represenbation of any State in  the Senate, the executive 
authority of such State shall issue writs of election t o  fill such vacancies : Provided, That  
the legislature of any State may empower the executive thereof to make temporary ap- 
pointments until the people fill the vacancies by election a s  the legislature may direct. 

This amendment shall no& be so construed as  to affect the election or term of any Sen- 
ator chosen before i t  becomes d i d  a s  part of the Constitution. 

AMENDMENT XVIII 

Section 1. After one year from the ratification of this article the manufacture, sale, or 
transportatioil of intoxicating liquors within, the importation thereof into, o r  the exporta- 
tion thereof from the United States and all terrbtory subject to  the jurisdiction thereof for 
bererage purposes is hereby prohibited. 

Section 2. The Congress and the several States shall have concurrent power to enforce 
this article by appropriate legislation. 

Section 3. This article shall be inoperative unless i t  shall have been ratified a s  a n  amend- 
ment to the Constitution by the legislatures of the several States, .as provided in the Con- 
stitution, within seven years from the date of the submission hereof to the States by the 
Congress. 

AMENDMENT XIX 

The right of citizens of the United Sbates to vote shall not be denied or abridged by the 
United States or by any State on account of sex. 

Congress shall have power to  enforce this article by appropriate legislation. 

AMENDMENT XX 

Section 1.The terms of the President and Vice President shall end a t  noon on the 20th 
day of Janu~ary, and the terms of Senators and Representatives a t  noon on the 3d day of 
January, of the years in  which such terms would have ended if this article had not been 
ratified ; and the terms of their successors shall then begin. 

Section 2. The Congress shall assemble a t  least once in  every year, and such meeting shall 
begin a t  noon on the 3d day of January, unless they shall by law appoint a different day. 

Seetion 3. If, a t  the time fixed for the beginning of the term of the President, the Presi- 
dent elect shall have died, the Vice President elect shall become President If a President 
shall not hnve been chosen before the time fixed for the beginning of his term, o r  if the 
President cleat shall have failed to qualify, then the Vice President elect (shall act a s  
President until a President shall have qualified; and the Congress may by lam provide for  
the case wherein neither a President elect nor a Vice President elect shall have qualified, 
decllariilg who shall then act as  President, or the manner in which one who is to act  shall 
be selected, and such person shall act accordingly until a President or Vice President shall 
have qualified. 

Section 4. The Congress may by law provide for the case of the death of any of the 
Persons from mhom the House of Representatives may choose a President whenever the 
right of choice shall have devolved npon them, and for the case of the death of 'any of the 
persolls from mhom the Secate may choo~e a Vice President whenever the right of choice 
shall have devolved npon them. 

Section 5. Sections 1and 2 shall take effect on the 15th day of October following the 
ratification of this article. 

Section 6. This article shall be inoperative unless it shall have been ratified a s  a n  
amendmenlt to the Constitution by the legislatures of three-fourths of the several States 
within ,seven years f ~ o m  the date of its submission. 

6 This article was repealed by the 21st amendment. 
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AMENDMENT XXI 

Section 1.The eighteenth article of amendment to the Constitution of the United States 
i s  hereby repealed. 

Section 2. The transportation or importation into any State, Territory, or possession of 
the United States for delivery or use therein of intoxicating liquors, in violation of the 
laws thereof, is  hereby prohibited. 

Section 3. This article shall be inoperative unless i t  shall have been ratified a s  a n  amend- 
ment to  the Constitution by conventions in thesevernl States, a s  provided in the Constitution, 
within seven years from the date of the submission hereof to the States by the Congress. 

AMENDMENT XXII 

Section 1. No person shall be elected to the office of the President more than twice, and 
no person who has held the office of President, or acted a s  President, for more than two 
years of a tern1 to which some other person was elected President shall be elected to the 
office of the President more than !once. But this Article shall not apply t o  any person 
holding the office of President when this Article was proposed by the Congress, and  shall 
not prevent any person who mmay be holdi~lg the office of President, or acting as President, 
during the term within which this Article becomes operative from holding the office of 
President or acting a s  President during the remainder of such term. 

Section 2. This article shall be inoperative unless it shall have been ratified a s  a n  amend- 
ment t o  the Constitution by the legislatures of three-fourths of the several States within 
seven years from lthe date of i ts  submission to the SCates by the Congress. 

AMENDMENT XXIII 

Section 1. The District constituting the seat of Government of the United States shall 
appoint in  such manner (as the Congress may direct : 

A number of elecbors of President and  Vice President equal to the whole number of 
Senatws and Representatives in  Congress t o  which the District would be entitled if it 
were a State, but in no event more than the least populous State ; they shall be in addition 
to those appointed by the Skates, but they shall be considered, for the purposes of the 
election .of President and Vice President, to be elwtors appointed by a State; and they 
shall meet in the District and perform such duties !as provided by the twelfth article of 
,amendment. 

Section 2. The Congress shall have power to enforce this article by appropriate 
legislation. 

AMENDMENT XXIV 

Section 1. he right of citizens of the United States to vote in  any primary or other 
election for  Presi'dent o r  Vice President, for electors for President or Vice P,reddent, o r  for  
Senator or Representative in Congress, shall not be denied or abridged by the United States 
or any State by reason,of fatlure to ,pay any poll t a x  o r  other tax. 

Section 2. The Congress shall have power to enforce this article by appropriate 
legislation. 

AMENDMENT XXV 

Section 1. In  case of the removal of the President from office or of his death or resigna- 
tion, the Vice President shall become President. 

Section 2. Whenever there is  a vacancy in the office of the Vice President, the President 
shall nominate a Vice President who shall bake office upon confirmation by a majority vote 
of both Houses of Congress. 

Section 3. Whenever the President transmits t o  the President pro tempore of the 
Senate and  the S p e a k e ~  af the House of Represenbatives his written declaration that  he is 
unable to  dilscharge the powers and duties of his office, and until he transmits to them a 
written dec la ra t io~~ to the constrary, such powers land duties shall be dkcharged by the 
Vice President a s  Acting President. 

Section 4. Whel~ever the Vice President and a majority of either the principal officers 
of the Executive d~ .~)nr tn~ents  or of such other body a s  Congress may by law provide, 
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transmit to the President pro tempore of the Senate and the Speaker of the House of 
Representatives their written declaration tha t  the President is unable to dixharge the 
powers and duties of his office, (the Vice President shall immediately assume the powers 
and duties of the office a s  Acting President. 

Thereafter, when the President transmits to  the President pro tempo~e of the Senate 
and the Speaker of the House of Representatives his written dedaration that  no i-nability 
exists, he shall resume the powers and duties of his office unless the Vice President and 
a majority of either the principal officers of the executive department o r  of such ,other body 
a s  Congress may by law provide, (transmit within four dtays t o  the President pro tempore 
of the Senate and  the Speaker of the House of Representadves their written declaration 
that  the Presidelllt is  unable to  discharge the powers and duties of his office. Thereupon 
Congress shall decide the issue, assembling within forty-eight hours for  that purpose if 
not in  session. If the Congress, within twenty-one daycs after receipt of the Ilatter wribten 
declaration, or, if Congress is  not in session, within twenty-one days afiter Congress is 
required to assemble, determines by two+thi~ds vote of both Houses that  the President i s  
unable to discharge the powers and  duties of his office, the Vice President shall continue to 
discharge the same a s  Acting President; otherwise, the President shall resume the powers 
and duties of his office. 



Appendix 2 

UNIFORM CODE OF MILITARY JUSTICE 

The Uniform Code of Military Justice was enacted a s  part of the lact of 5 May 1950,1 
which contained 16 additional sections. It was thereafter revised, codified, and elicacted 
into law a s  part  of title 10, United Sbates Code, by the act  of 10 -1ugust 1956, and has 
subsequently been further amended.' This appendix sets forth the code as  thus codified 
and amended. The articles which have been amended since 1 0  August 1966 a re  hereafter 
designated by a n  asterisk. See title 10, United States Code, for details regarding these 
amendments. Other portions of title 10, including definitions, and other statutes, to  which 
military personriel should have ready access, a r e  set forth in appendix 3. 

Chapter 47. UNIFORM CODE OF MILITARY JUSTICE 

Subchapter Art. 
I. General Pro~sions------------------------------------------------------- 1 

11. Apprehension and Restraint .............................................. 7 
111.ATonjudicialPunis~ent--------------------------------------------------- 16 
IV. Caurt-Martial Jurisdiction ................................................. 16 

V. Composition of Courts-Martial............................................ 22 
VI. Pre-Trial Procedure------------------------------------------------------ 30 

VII. Trial P r o e e d u r e - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 36 
VIII. Sentences ............................................................... 55 

IX. Review of Courts-Martial ................................................. 59 
X. Punitive Articles--------------------------------------------------------- 77 

XI. Miscell.aneous Provisions .................................................. 135 

Subchapter I. GENERAL PROVISIONS 
See. Art. 
801. 1Definitions. 
802. 2 Persons subject to  this chapter. 
803. 3 Jurisdiction to  t ry certain personnel. 
804. 4 Dismissed officer's right to trial by court-martial. 
805. 5 Territorial applicability of this chapter. 
806. 6 Judge advocates and legal officers. 

8 801. Art. 1. Definitions 
I n  this chapter : 

* ( I )  "Judge Advocate General" means, severally, the Judge Advocates General of 
the Army, Navy, and Air Force and, except when the Coast Guard is operating as  a service 
in the Navy, the General Counsel of the Department of Transportation. 

( 2 )  The Navy, the Marine Corps, and the Coast Guard when it  is operating a s  a 
service in  the Navy, shall be considered a s  one armed force. 

(3) "Commanding officer" includes only commissioned of6cer s. 
(4) "Officer in  charge" means a member of the Navy, the Uarine Corps, or the Coast 

Guard designated a s  such by appropriate authority. 
(5) "Superior commissioned officer" means a commissioned o5cer  superior in  rank 

or  command. 

164 Stat. 108(1950). 
a See 10 U.S.C. $ 801-940. 
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(6)  "Cadet" means a cadet of the United States Military Academy, the United States 
Air Force ,Academy, or bhe United States Coast Gualrd Acaldemy. 

(7) "Midshipman" means a midshipman of the United States Naval Academy and 
any other midshipman on'active duty in the naval service. 

(8) "Military" refers to  any or all of the armed forces. 
(9)  "Accuser" means a person who signs and swears to charges, any person who 

directs that charges nominally be signed and sworn to by another, and any other person 
who has a n  interest other than rrn official interest in the prosecution of the accused. 

(10) "Law Officer" means a n  official of a general court-martial detailed in accordance 
with section 826of this title (,article 26) . 

(11) "Law specialist" means a commissioned officer of the Coast Guard designated for 
special duty (law). 

(12) "Legal officer" means any commissioned officer of the Navy, Marine Corps, or 
Coast Guard designated taperform legal duties for  a command. 

(13) "Judge Advocate" means an officer of the Judge Advocate General's Corps of the 
Army or the Navy o r  a n  officer of the Air Force or the Marine Corps who is designated a s  
a judge advocate. 

5802. Art. 2. Persons subject to this chapter 
The following persons. a re  subject to .this chapter: 

(1)  Members of a r,egular component of the armed forces, including those awaiting 
discharge after expiration of their terms of enlistment; volunteers from the time of their 
muster or acceptance into ithe armed forces; inductees from the time of their actual in- 
duction into the armed forces; and other persons lawfully called or ordered into, or to 
duty in or for  training in, the armed forces, from the dates when they a r e  required by the 
terms of the call or order to  obey it. 

NoTn. National Guard personnel performing duty in their State National Guard s tatus  under 
sections 502-505 of title 32, United States Code, a re  not subject to  trial by courts-martial under the 
provisions of Article 2(1). 

(2) Cadets, aviation cadets, and midshipmen. 
(3) Members of a reserve component while they a re  on inactive duty training au-

thorized by written orders which a re  voluntarily accepted #by them and which specify 
that  *hey a re  sltbject to this chapter. 

(4) Retired members of a regular component of the armed forces who a re  entitled to 
pay. 

(5) Retired members of a reserve component who a re  receiving hospitalization from 
a n  armed force. 

(6)  Members of the Fleet Reserve and  Fleet Marine Corps Reserve. 
(7) Persons in  custody of the armed forces serving a sentence imposed by a court-

martial. 
*(a) Members of the Environmental Science Services Administration, Public Health 

Service, and other orgauizabions, when assigned to and serving w'ith the armed forces. 
(9) Prisoners of war i n  custody of the armed forces. 
(10) I n  time of war, persons serving with or accompanying a n  armed force In the 

field. 
NOTE. The words "in the field" imply military operations with a view to a n  enemy (14Ops. Atty 

Gen. 22 (1872)), and I t  has been said t h a t  in  view of the technical and common acceptation of the 
term, the question of whether a n  armed force is "irr the field" i s  not to be determined by the locality 
in which i t  may be found, but rather by the activity in which i t  may be engaged a t  any particular 
time (Hines v. Mikell, 259 F.28,34 (4th Cir. 1919)) . Thus forces assembled in temporary contonrnents 
In the United States for the Purpose of t rainl~ig preparatory for service in the actual theater of war 
were held to be "in the field" (Hines v. Mikell, supra) and a merchant ship and crew engaged in 
transporting troops and supp l ie~  to a battle zone were held to constitute a military expedltion "in 
the field" (McCune v. Kilpatrick, 53 F. Supp. 80 (E.D. Va. 1943); I n  r e  Berue, 54 F. Supp. 252 
(S.D. Ohio 1944)) .  See also Bz Parte Qerlach, 247 B. 616 (S.D.N.Y. 1917) ; Hearings before a 
Subcommittee of the Committee on Armed Services, House of Representatives, Eighty-first Congress, 
Firs t  Session, H.R. 2498, 7-31 March, 1, 2, and 4 April 1.949,pp. 872, 873. 

One may be considered to  be "accompunying" a n  armed force although he is not directly employed 
by such force or  by the Government but works for a contractor engaged on a military project or serves 
on a merchant ship carrying war SuPplies or troops (Perlstein v. United Stntes, 151 F. 2d 167 (3d 
Cir. 1945),Cert. Dism., 328 U.S. 822 (1946); I n  re  DiBartolo, 50 I?. Supp. 929 (S.D.N.Y. 1943); I n  
re Berue, supra ;  SIcCune 7 .  Kilpatrick, supra) .  In  those cases, however, in which a civilian has 
been held to have been "nccompanying" a n  armed force, i t  has appeared tha t  he has either moved with 



UNIFORM CODE Art. 4, § 804 

a military operation or that  his presence within a military installation or theater was not merely 
incidental but was connected with or dependent upon the uctivities of the armed force or i ts  personnel. 
He must, in order t o  come within this class of persons subject to military ln\v, "ncconlpany" the 
armed force in  fact. Although a person "accompanying" an armed force may be "serving with" i t  as 
well, the distinction is an important one, for even thong11 a civilian's contract with the Government 
may have come to un end before he has committed a n  offense, so tha t  i t  may be said he is no longer 
"serving with" a n  urmed force, jurisdiction may remain on the ground that  he i s  accompanying a.1 
armed force because of his coiltinned connection with n military community (Perlstein v. United States, 
supra ;  Grewe r. France, 75 B. Supp. 433 (E.D. Wis. 1948)) .  CM 329933, Jliquiabas, 7 Bull. JAG 
(Arnly) 125 nt 126 (1948). 

*(11) Subject to any treaty or agreement to which the United States is or may be a 
party o r  to any accepted rule of international law, persons serving with, emp1.oyed by, or 
accompanying the armed forces outside the United States and outside the following: the 
Canal Zone, Puerto Rico, Guam, and the  Virgin Islands. 

NOTE. The United States Supreme Court has held nnconstitutiona1 the exercise of court-martial 
jurisdiction over civilians in time of peace. (Reid v. Covert, 354 U.S. 1 (1957) ; McElroy v. United 
States ex rel. Guagliardo, 361 U.S. 281 (1960)) .  

"(12) Subject to any treaty or agreement to which the United States is or may be a 
party o r  to  any accepted rule of international law, persons within a n  area leased by or  
otherwise reserved or acquired for the use of the United States which is  unmder the control 
of the Secretary concerned and which is  outside the United States and  outside the following : 
the Canal Zone, Puerto Rico, Guam, and the Virgin Islands. 
$803. Art. 3. Jurisdiction to t ry  certain personnel 

( a )  Subject t o  section 843 of this tktle (article 43), no person charged with having 
committed, while in  a status in  which he was subject to  this chapter, a n  offense against 
this chapter, punishable by confinement for five years or more and for  which the person 
cannat be tried i n  the courts of the United States o r  of a State, a Territory, or the District 
of Columbia, may be relieved from amenability to trial by court-martial by reason o~f the 
termination of that status. 

NOTE. This article has been held to be unconstitutional to the extent tha t  i t  purports to  extend 
court-martial jurisdiction over persons who, although subject to the code a t  the time of the 
commission of the  offense, later ceascd to occupy t h a t  status. (Toth v. Quarles, 350 U.S. 11 (1955)). 
This article is still applicable to such persons, however, if they subsequently return to the s tatus  of a 
person subject to the code. (United States v. Winton, 15 USCMA 222, 35 CMR 194 (1965) ; United 
Statea v. Gallagher, 7 USCMA 506, 22 CMR 296 (1957)) .  See United States v. IVhReZer, 1 0  USCMA 
646,28 CMR 212 (1959). 

(b) Each person discharged from the armed f o m s  who is later charged with having 
fraudulently obtained his discharge is, subject to  section 843 of this title (article 43), 
subject t o  trial by court-martial on that  charge and is af ter  apprehension subject to this 
chapter while in  the custody of the armed forces for that  trial. Upon conviction of that  
charge he is  subject to trial by court-martial for all  offenses under this chapter committed 
before the fraudulent discharge. 

(c) No person who has d e s e ~ e d  from the armed forces may be relieved from 
amenability t o  the  jurisdiction of this chapter by virtue of a separation from any later 
period of service. 

§ 804. Art. 4. Dismissed officer's right to  trial by court-martial 
( a )  If  any commissioned officer, dismissed by order of the President, makes a written 

application for trial by court-martial, setting forth, under oath. that he has  been wrollg- 
fully dismissed, the President, a s  soon as practicable, shall convene a general court-martial 
(to try that officer on the charges on which he  was dismissed A court-martial so convened 
has jurisdiction to  t ry the dismissed officer on those charges, and he shall be considered to 
have waived the right to  plead any statute of limitations applicable to  any offense with 
which he  is charged. The court-mrt ial  may, a s  part of ~ t s  sentence, arljudge the affirm- 
ance of the dismissal, but if the  court-martial acquits the accused or if the sentence 
adjudged, as finally approved or affirmed, does not include dismissal or death, the Secretary 
concerned shall substitute for the dismissal ordered by the President a form of discharge 
authorized for  administrative issue. 

Ib) If the President fails t o  convene a general court-martial within six months from 
the presentation of an application for trial under this a~t icle ,  the Secretary co~ncerned shall 
subsutute for the dismissal ordered by the President a form of discharge authorized for  
administrative issue. 
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( c )  I f  a discharge is  s m t i t u t e d  for a dismissal under this anticle, bhe President 
alone may reappoint the officer t o  such commissioned grade and with such rank as;in the 
opinion of the Pres ide~t ,  tllat former officer would have atbained had he not been as-
missed. The reappointment of such a former officer shall be without regard to the existence 
of a vacancy and shall affect the  promotion status of other officers only insofxr a s  the 
President may direct. All time Wbween the dismissal and  the reappointment shall be con-
sidered a s  aotual service for  all  purposes, including the  right to pay and allowances. 

(d )  If an officer i@discharged from any a m &  farce 'by adminiisltrative action or is 
dropped from the rolls by order of the President, he has no right ho trial under this 
article. 

$805. Art. 5. Territorial applicability of this chapter 
This chapter applies in all places. 

9806. Art. 6. Judge advocates and legal officers 
( a )  The assignment for duty of judge advwates of the A m y ,  Navy, and  Air Force 

and law specialists of the Ooast Guard shall be made upon the reco,mmendation of the 
Judge Advocate General of the armed force of which they )are membem. The assignment for  
duty of judge advwates of the  Marine 'Oorpsshall be made by direction of the Commandmt 
of the Marine Cows. The Judge Advocate General or senior members of his staff shall 
make frequent inspections in  ,the field in  supervision of the  administration of military 
justice. 

(b) Convening authorities shall at a l l  times communicate directly with their sbaff 
judge zdvocates or legal officers in  matters relating to t h e  administration d military 
justice; and the shff judge advowate or legal officer oS any command is entitled t o  ccnn- 
municate directly with the staff judge advcrcate or legal officer of a superior or s u h ~ d i n a t e  
command, or with the Judge Adw3cate General. 

( c )  No person who has acted as member, llaw officer, trial coumel, assistant trial 
counsel, defense @om&, assmistant defense counsel, or investigating officer i n  any case 
may later act  a s  a staff judge advocate o r  legal officer to any reviewing authority upon 
the stame case. 

Subchapter 11. APPREHENSION AND RESTRAINT 
Sec. Art. 
807. 7. Apprehension 
80.8. 8. Apprehension of deserters. 
809. 9. Imposition of restraint. 
810. 10. Restraint of persons charged with offenses. 
811. 11.Reports and receiving of prisoners. 
812. 12. Confinement with enemy prisoners prohibited. 
813. 13. Punishment ~rohibi ted before trial. 
814. 14. Delivery of offenders t o  civil authorities. 

§ 807. Art. 7. Apprehension 
(a) Apprehension is the taking of a person into custody. 
(b) Any person authorized under regulations governing the armed forces to apprehend 

persons subject to this chapter or to trial thereunder may do so upon reasonable belief that 
a n  offense has been committed and that the person apprehended committed it. 

( c )  Commissioned officers, warrant officers, petty officers, and noncommissioned officers 
have authority to quell quarrels, frays, and disorders anlong persons subject to this chapter 
and to apprehend Persons subject to this chapter who take part therein. 

$808. Art. 8. Apprehension of deserters 
Any civil officer having authority to apprehend offenders under the laws of the  United 

States or of a Ra te ,  Territory, Commonwealth, or possession, or the District of Columbia 
may sumnlarily apprehend a deserter from the armed forces and deliwr him into the 
custody of those forces. 

8 809. Art. 9. Imposition of restraint 

( a )  Arrest is  the restraint of a person b ~ !  a n  order, not imposed a s  a punishment for 
a n  offense, directing him to remain within certain specified limits. Confinement is the 
physical restraint of a person. 
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(b) An enlisted member may be ordered into arrest or confinement by any com-
missioned officer by a n  order, oral or written, delivered in person or through other persons 
subject to this chapter. A commanding officer may authorize warrant officers, petty officers, 
or noncommissioned officers to  order enlisted lllembers of his command or subject to his 
authority into arrest or confinement. 

(c )  A commissioned officer, a warrant officer, or a civilian subject to  this chapter or 
to trial thereunder may be ordered into arrest or confinement only by a commanding officer 
to whose authority he is Subject, by a n  order, oral or written, delivered in person or by 
another commissioned officer. The authority to order such persons into arrest or confine- 
ment may not be delegated. 

( d )  No person may be ordered into arrest or confinement except for  probable cause. 
(e)  Nothing in this article limits the authority of persons authorized to apprehend 

offenders to secure the custody of a n  alleged offender until proper authority may be notified. 

3 810. Art. 10. Restraint of persons charged with offenses 
Any person subject to this chapter charged with a n  offense under this chapter shall be 

ordered into arrest or conhement, a s  circumstances may require; but when charged only 
with a n  offense normally tried by a summary court-martial, he shall not ordinarily be placed 
in confi~iement. When any person subject to  this chapter is placed in arrest or confinement 
prior to trial, immediate steps shall be taken to inform him of the specific wrong of which 
he is accused and to try him or  to dismiss the charges and release him. 

1811. Art. 11. Reports and receiving of prisoners 
( a )  No provost marshal, commander of a guard, or master a t  arms may refuse to re- 

ceive or  keep any prisoner committed to his charge by a commissioned officer of the armed 
forces, when the committing officer furnishes a statement, signed by him, of the offense 
charged against the prisoner. 

(b) Every commander of a guard or master a t  arms to whose charge a prisoner is 
committed shall, within twenty-four hours after that  commitment or a s  soon a s  he is  re- 
lieved from guard, report to  the commanding officer the name of the prisoner, the offense 
charged against him, and the name of the person who ordered or authorized the commitment. 

5 812. Art. 12.' Confinement with enemy prisoners prohibited 
No member of the armed forces may be placed in confinement in  immediate association 

with enemy prisoners or other foreign nationals not members of the armed forces. 

5813. Art. 13. Punishment prohibited before trial 
Subject to section 857 of this title (article 57), no person, while being held for trial 

or the result of trial, may be subjected to punishment o r  penalty other than arrest or con- 
finement upon the charges pending against him, nor shall the arrest or confinement imposed 
upon him be any more rigordus than the circumstances require to insure his presence, but 
he may be subjected to minor punishment during that  period for infractions of discipline. 

5 814. Art. 14. Delivery of offenders to civil authorities 
( a )  Under such regulations a s  the Secretary concerned may prescribe, a member of 


the armed forces accused .of a n  offense against civil authority may be delivered, upon re- 

quest, to the civil authority for trial. 


(b) When delivery under this article is made to any civil authority of a person under- 

going sentence of a court-martial, the delivery, if followed by conviction in a civil tribunal, 

interrupts the execution of the sentence of the court-martial, and the offender after having 

answered to the civil authorities for his offense shall, upon the request of competent military 

authority, be returned to military custody for  the completion of his sentence. 


Subchapter 111. NONSUDICIAL PUNISHMENT 


'$815. Art. 15. Commanding officer's nonjudicial punishment 


( a )  Under such regulations as  the President may prescribe, and under such additional 

regulations a s  n a y  be prescribed by the Secretary concerned, limitations may be placed 

on the powers granted by this article with respect to  the kind and amount of punishment 

authorized, the categories of commanding officers and warrant officers exercising command 


I 
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authorized to exercise those powers, the applicability of this article to a n  accused who 
demands trial by court-martial, and the kinds of courts-martial to  which the  case may be 
referred upon such a demand. However, except i n  the c a e  of a member attached to or 
embarked in a vessel, punishment may not be imposed 'upan any member of the armed forces 
under this article if the member has, before the imposition of such p ~ d s h m e n t ,  demanded 
trial by court-martial in  lieu of such p'unishment. Under similar regulations, rules may be 
prescribed with respect to the suspension of punishments authorized hereunder. I f  author- 
ized by regulations of the Secrehry concerned, a commanding officer exercising general 
court-martial jurisdiction or a n  oficer of general or flag rank i n  command may delegate 
his powers under this article to  a principal assistant. 

(b )  Subject to subsection ( a )  of ,this section, any commanding officer may, in  addition 
to or in  lieu of admonition or reprimand, impose one or more of the following disciplinary 
Punishments for minor offenses without the intervention of a court-martial- 

(1)upon officers of his command- 
(A) restriction to certain specified limits, with or without suspension from duty, 

for not more than 30 consecutive days ; 
(B) if imposed by a n  officer exercising general court-martial jurisdiction or  a n  

officer of general o r  flag rank in command- 
( i )  arrest in  quarters for  not more than 30 consecutive days; 

\ 	(ii)  forfeiture of not more than onehalf of one month's pay per month for  two 
months ; 

(iii) restriction to  certain specifled limits, with or without suspension from 
duty, for not more than 60 consecutive days; 

(iv) detention of not more than one-half of one month's pay per month for 
three months ; 

(2) upon other personnel of his command- 
( A )  if imposed upon a person attached to or embarked in a vessel, coMnement 

on bread and water or diminished rations fo r  not more than three consecutive days; 
(B)correctional custody for  not more than seven consecutive days ; 
(C) forfeiture of not more than seven days' pay; 
(D)  reduction to the next inferior pay grade, if the grade from which demoted 

is  within the promotion authority of the officer impwing the reduction or  any officer 
subordinate to'the one who imposes the  reduction ; 

(E) extra duties, including fatigue or other duties, for not more than 14 con-
secutive dags ; 

(F) restriction t o  certain specified limits, with o r  without suspension from duty, 
for not more than 14 consecutive days; 

( G )  detention of not more than 14 days' pay ; 
(H) if imposed by a n  officer of the grade of major or lieutenant commander, or 

above-
( i )  the punishment authorized under subsection ( b )  (2)(A)  ; 
( i i )  correctional custody for not more than 30 consecutive days; 
!iii) forfeiture of not more than one-half of one month's pay per month for two 

months ; 
( iv)  reduction to the lowest or any intermediate pay grade, if the grade from 

which demoted is within the promotion authority of the officer impoging the re- 
duction or any  officer subordinate to the one who imposes the reduction, but an 
enfisted mnember in  a Pa7 grade above I T 4  may not be reduced more than two pay 
grades ; 

(v )  extra duties, including fatigue or other duties, for not more than 45 con-
secutive days ; 

(vi) restrictions to certain specified limkts, with or without suspension from 
duty, for not more than 60 consecutive days ; 

(vii) detention of not more than one-half of one month's w y  per month for 
three months. 

Detention of pay shall be for a stated period of not more than one gear but if the offender's 
term of service expires earlier, the detention shall terminate upon that  expiration. No two 
or more of the pixnishments of arrest in quarters, confinement on bread and water or 
diminished rations, correctional custody, extra duties, and restriction may be combined to 
run consecutively in  the maximum amount imposable for each. Whenever any of those 
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punishments are  combined to run consecutively, there must be a n  apportionment. In  addi- 
tion, forfeiture of pay may not be combined with detention of pay without a n  apportim- 
ment. For the purposes of this subsection, 'correctional custody' is the physical restraint of 
a person during duty or nonduty hours and may include extra duties, fatigue duties, or 
hard labor. If practicable, correctional custody will not be served in immediate association 
with persons awaiting trial or held in confinement pursuant to trial by court-martial. 

( c )  An officer in  charge may impose upon enlisted members assigned to the unit of 
which he is in charge such of the punishments authorized under subsection ( b )  (2 )  ( A ) - ( G )  
a s  the Secretary concerned may specifically prescribe by regulation. 

( d )  The officer who imposes the punishment authorized in subsection (b) ,  or his succes- 
sor in  command, may, a t  any time, suspend probationally any part or amount of the 
unexecuted punishment imposed and may suspend probationally a reduction in grade or a 
forfeiture imposed under subsection ( b ) ,  whether or not executed. I n  addition, he may, a t  
any time, remit o r  mitigate any part or amount of the unexecuted punishment imposed and 
may set aside in whole or in  part the punishment, whether executed or unexectued, and 
restore all rights, privileges, and property affected. He may also mitigate reduction in grade 
to forfeiture or detention of pay. When mitigating- 

(1)arrest in quarters t o  restriction ; 
(2 )  confinement on bread and water or diminished rations to correctional custody; 
(3) correctional custody or confinement on bread and water or diminished rations 

to exmtra duties or restriction, or both ;or 
( 4 )  extra duties to restriction ; 

the mitigated punishment shall not be for a greater period than the punishment mitigated. 
When mitigating forfeiture of pay to detention of pay, the amount of the detention shall not 
be greater than the amount of the forfeiture. When mitigating reduction in grade to for- 
feiture or detention of pay, the amount of the forfeiture o r  detention shall not be greater 
than the amount that  could have been imposed initially under this article by the officer who 
imposed the punishment mitigated. 

(e )  -4 person punished under this article who considers his punishment unjust or dis- 
proportionate t o  the offense may, through the proper channel, appeal to the next superior 
authority. The appeal shall be promptly forwarded and decided, but the person punished 
may in the meantime be required to undergo the punishment adjudged. The superior au- 
thority may exercise the same powers with respect to the punishment imposed a s  may be 
exercised under subsection ( d )  by the officer who imposed the punishment. Before acting on 
a n  appeal from a punishment of- 

(1) arrest in quarters for more than seven days ; 
(2)  correctional custody for more than seven days ; 
(3)  forfeiture of more than seven days' pay ; 
(4) reduction of one or more pay grades from the fourth or a higher pay grade ; 
(5) extra duties for more than 14 days ; 
(6)  restriction for more than 14 days; or 
(7)  detention of more than 14days' pay ; 

the authority who is  to act on the appeal shall refer the case to a judge advocate of the 
Army, Navy, Air Force, or Marine Corps, or a law specialist or lawyer of the Marine Corps, 
Coast Guard, or Treasury Department for consideration and advice, and may so refer the 
case upon appeal from any punishment imposed under subsection ( b )  .3 

( f )  The imposition and enforcement of disciplinary punishment under this article for 
any act or omission is not a bar to trial by court-martial for a serious crime or offense grow- 
ing out of the same ac t  or omission, and not properly punishable pnder this article ; but the 
fact that  a disciplinary punishment has been enforced may be shown by the accused upon 
trial, and when so shown shall be considered in determining the measure of punishment to 
be adjudged in the event of a finding of guilty. 

( g )  The Secretary concerned may, by regulation, prescribe the form of records to be 
kept of proceedings under this article and may also prescribe that  certain categories of 
those proceedings shall be in  writing. 

See 80 Stat. 938 (19661, 49 U.S.C.A. 11655!b) (1966), which transferred the Coast Guard to 
the Department of Transportation during peacetime. 
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Subchapter N.COURT-MARTIAL JURISDICTION 
See. Art. 
816. J6. Courts-martial classified. 
817. 17. Jurisdiction of courts-martial in  general. 
818. 18. Jurisdiction of general courts-martial. 
819. 19. Jurisdiction of special courts-martial. 
820. 20. Jurisdiction of summary courts-martial. 
821. 21. Jurisdiction of courts-martial not exclusive. 

§ 816. Art. 16. Courts-martial classified 
The three kinds of courts-martial in each of the armed forces are- 

(1)  general courts-martial, consisting of a law officer and not less than five members ; 
( 2 )  special courts-martial, consisting of not less than three members ;and 
(3) summary courts-partial, consisting of one commissioned officer. 

§ 817. Art. 17. Jurisdiction of courts-martial in  general 
( a )  Each armed force has court-martial jurisdiction over i l l  persons subject to this 

chapter. The exercise of jurisdiction by one armed force over personnel of another armed 
force shall be in accordance with regulations prescribed by the President. 

(b )  In all  cases, departmental review after that  by the officer with authority to con- 
vene a general court-martial for the command which held the trial, where that  reriew is 
r q u i r e d  under this chapter, shall be carried out by the departinent that  includes the a r ~ n e d  
force of which the accused is  a member. 

8 818. Art. 18. Jurisdiction of general courts-martial 
Subject to section 817 of this title (article 17), general courts-martial have jurisdiction 

to  try persons subject to this chapter for any offense made punishable by this chapter and 
may, under such limitations a s  the President may prescribe, adjudge any punishment not 
forbidden by this chapter, including the penalty of death when specifically authorized by 
this chapter. General courts-martial also have jurisdiction to try any person who by the law 
of war is  subject to trial by a military tribunal and may adjudge any punishment permitted 
by the law of war. 

5 819. Art. 19. Jurisdiction of special court#-martial 
Subject to section 817 of this title (article 17), special courts-martial have jurisdiction 

to  try persons subject to this chapter for any noncapital offense. made punishable by this 
chapter and, under such regulations as  the President may prescribe, for capital offenses. 
Special courts-martial may, under such limitations as the President limy prescribe, adjudge 
any  punishment not forbidden by this chapter except death, dish.onorable discharge, dis- 
missal, confinement for  more than six months, hard labor without confinement for more than 
three months, forfeiture of pay exceeding two-thirds pay per month, or forfeiture of pay for 
more than six months. A bad-conduct discharge may not be adjudged unless a complete 
record of the proceedings and testimony before the court has been made. 

§ 820. Art. 20. Jurisdiction of summary courts-martial 
Subject to  seetion 817 of this title (article 17), summary courts-martial hare  jurisdic- 

tion to try persons subject to  this chapter, except officers, cadets, aviation cadets, and mid- 
shipmen, for any noncapital offense made punishable by this chapter. No person with respect 
to whom summary courts-martial have jurisdiction may be brought to trial before a 
summary court-martial if he objects thereto, unless under section 815 of this title (article 
15) he has been permitted and has elected to refuse punishment under that  article. If ob- 
jection to  trial by summary court-martial is made by an accused who has not been per- 
mitted to  refuse punishment under section 815 of this title (article 15), trial shall be ordered 
by special o r  general court-martial, a s  may be appropriate. Summary courts-martial may, 
under such limitations a s  the President may prescribe, adjudge any punishment not for- 
bidden by this  chapter except death, dismissal, dishonorable or bad-conduct discharge, 
c o m e m e n t  for more than one month, hard labor without confinement for nlore than 45 
days, restriction to  specified limits for more than two months, or forfeiture of inore than 
two-thirds of one month's pay. 
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8 821. Art. 21. Jurisdiction of courts-martial not exclusive 
The provisions of this chapter conferring jurisdiction upon courts-martial do not deprive 

military commissions, provost courts, or other military tribunals of concurrent jurisdiction 
with respect to offenders or offenses that  by statute or by the law of war may be tried by 
military commissions, provost courts, or other military tribunals. 

Subchapter V. COMPOSITION OF COURTS-MARTIAL 
Sec. Art. 
822. 22. Who may convene general courts-martial. 
823. 23. Who may convene special courts-martial. 
824. 24. Who may convene summary courts-martial. 
825. 25. Who may serve on courts-martial. 
826. 26. Law officer of a general court-martial. 
827. 27. Detail of trial counsel and defense counsel. 
828. 28. Detail or employment of reporters and interpreters. 
829. 29. Absent and additional members. 

5 822. Art. 22. Who may convene general courts-martial 
( a )  General.courts-martial may be convened by- 

(1)  the President of the United States ; 
(2 )  the Secretary concerned ; 
(3) the commanding officer of a Territorial Department, an Army Group, a n  Army, an 

Army Corps, a division, a separate brigade, or a corresponding unit of the Army or Marine 
Oorps ; 

(4)  the commander in  chief of a fleet; the commanding officer of a naval station or 
larger shore activity of the Navy beyond the United States ; 

(5 )  ,the commanding officer of a n  air command, a n  a i r  force, a n  air  division, or a 
separate wing of the Air Force or Marine Corps ; 

(6 )  any other commanding officer designated by the Secretary concerned ;or  
(7 )  any other commanding ofticer in  any of the armed forces when empowered by the 

President. 
(b )  I f  any such commanding officer is a n  accuser, the court shall be convened by su- 

perior competent authority, and may in any case be convened by such authority if con-
sidered desirable by him. 

§ 823. Art. 23. Who may convene special courts-martial 
( a )  Special courts-martial may be convened by- 

(1)any person who may convene a general court-martial ; 
(2) the commanding officer of a district, garrison, fort, camp, station, Air Force base, 

auxiliary a i r  field, or other place where members of the Army or the Air Force a re  on duty ; 
(3) the commanding officer of a brigade, regiment, detached battalion, or correspond- 

ing uni,t of the Army ; 
(4) the commanding officer of a wing, group, or separate squadron of the Air Force ; 
(5)  t h e  commanding officer of any naval or Coast Guard vessel, shipyard, base, or 

station; the commanding officer of any Marine brigade, regiment, detached battalion, or 
corresponding uni t ;  the commanding officer of any Marine barracks, wing, group, separate 
squadron, station, base, auxiliary a i r  field, o r  other place where members of the Marine 
Corps a r e  on duty ; 

(6) the commanding officer of any separate or detached co~nniand or group of 
detached units of any of the armed forces placed under a single commander for this purpose ; 
or 

(7)  the commanding officer or officer in  charge of any other command when em-
powered by the Secretary concerned. 

\
(b )  I f  any such officer is  a n  accuser, the court shall be convened by superior competent 

authority, and may in any case be convened by such authority if considered advisable by him. 

Q 824. Art. 24. Who may convene summary courts-martial 
(a) Summary courts-martial may be convened by- 

(1 )  any person who may convene a general or special court-martial ; 
(2) the commanding officer of a detached company or other detachment of the Army ; 
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(3)  the commanding officer of a detached squadron or other detachment of the Air 
Force ;or 

(4) the commanding officer or officer in  charge of any other command when em-
powered by the Secretary concerned. 

( b )  When only one commissioned officer is  present with a conlmand or detachment he 
shall be the summary court-martial of that command or detachment and shall hear and 
determine all  summary court-martial cases brought before him. Summary courts-martial 
may, however, be convened in any case by superior competent authority when considered 
desirable by him. 

$825. Art. 25. Who may serve on courts-rnarkjal 
( a )  Any commissioned officer on active duty is eligible to serve on all courts-martial for 

the trial of any person who may lawfully be brought before such courts for trial. 
(b )  Any warrant officer on active duty is eligible to serve on general and special 

courts-martial for the trial of any person, other than a commissioned officer, who may 
l a d u l l y  be brought before snch courts for trial. 

(c)  (1)Any enlisted member of a n  armed force on active duty who is  not a me~nber 
of the same unit a s  the accused is  eligible to s e n e  on general and special courts-martial for 
the trial of any enlisted member of an armed force who may lawfully be brought before such 
courts for trial, but he shall serve a s  a member of a court only if, before the convening of 
the court, the accused personally has requested in  writing that  enlisted menlbers serve on it. 
After such a request, the accused may not be tried by a general or special court-martial the 
membership of which does not include enlisted members in  a number comprising a t  least 
one-third of the total membership of the court, unless eligible enlisted members cannot be 
obtained on account of physical conditions or military exigencies. If s~zch members cannot 
be obtained, the conrt may be convened and the  trial held without them, but the convening 
authority shall make a detailed written statement, to be appended to the reco,rd, stating 
why they could not be obtained. 

(2)  In  this article, the word "unit" means any regularly organized body a s  defined by 
the Secretary concerned, but in no case may it  be a body larger than a company, squadrou, 
ship's crew, or body corresponding to one of them. 

( d )  (1)When i t  can be avoided, no member of a n  armed force may be tried by a 
court-martial any member of which is  junior to him in rank or grade. 

(2)  When convening a court-martial, the collvening authority shall detail as  mein- 
bers thereof such members of the armed forces as, in his opinion, are  best qualified for the 
duty by reason of age, education, training, experience, length of service, and judicial 
temperament. No member of a n  armed force is  eligible to serve as  a member of a general or 
special court-martial when he  is  the accuser or a witness for the prosecution or  has acted 
a s  investigating officer or as  counsel in  the same case. 

4826. Art. 26. Law officer of a general court-martial 
( a )  The authority convening a general court-martial shall detail a s  law officer thereof 

a commissioned officer who is a member of the bar of a Federal court or of the  highest court 
of a State and who is  certified to  be qualified for such duty by the Judge Advocate General 
of the armed force of which he i s  a member. No person is eligible to act as  law officer in a 
case if he is the accuser or a witness for the prosecution or has acted a s  investigating officer 
or a s  counsel i n  the same case: 

(b)  The law officer may not consult with the members of the court, other than on the 
form of the findings a s  provided in section 839 of this title (article 39), except in  the pres- 
ence of the accused, trial counsel, and defense counsel, nor may he  vote with the members 
of the court. 

4 827. Art. 27. Detail of trial counsel and defense counsel 
( a )  For  each geneml and special couzrt-martial the authority convening the courrt 

shall debail trial Counsel and defense counsel, and such assistants a s  he considers appro- 
priate. NO person who has acted a s  inwsltigating officer, law officer, or court member in 
any case may aot later a s  trial counsel, assistant trial counsel, or unless expressly requested 
by the accused, a s  defense coulnsel or assistant defense counsel in the same case. No person 
who has acted for  the prosecution may act later in the same case for the defense, nor may ally 
person who has  acted for the defense ac t  later i n  the same case for  the prosecution. 

(b )  Trial counsel or defense counsel detailed for  a general court-martial- 
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(1)must be a judge advocate of the Army, Navy, Air Force, or Marine Corps or  a 
law specialist of the Coast Guard, who is  a graduate of a n  accredited law school .or i s  a 
member of the bar of a Federal count or of the highest court of a State ;or  must be a member 
of the bar of a Federal court o r  of the highest court of a State ;and 

(2)  must be certified a s  competent to perform such duties by the Judge Advocate 
General of the armed force of which he i s  a member. 

(c )  I n  the case of a special court-martid- 
(1) if the trial counsel is  qualified to  act a s  counsel before a general court-martial, 

the defense cvunsel detailed by the convening authority must be a person similarly qualified ; 
and 

(2)  if the trial counsel is a judge advocate, or a law specialist, 01. a m k b e r  of 
the bar of a Federal court or the highest court of a State, the defense counsel detailed by 
the convening authority must be oneof the  foregoing. 

$828. Art. 28. Detail o r  employment of reporters and interpreters 
Under such regulations a s  the  Secretary concerned may prescribe, the  convening au- 

thority of a court-nlalrtial, military commission, or court of inquiry shall detail or employ 
qualified court reporlers, who shall record the  proceedings of and testimony taken before 
that  court or commission. Under like regulations the  convening authority of a court-martial, 
military commission, or court of inquiry may detail or employ interpreters who shall in- 
terpret for the C O U F ~or  commission. 

1829. Art. 29. Absent and additional members 

( a )  No member of a general or spwial court-martial may be absent o r  excused after 
the accused bas been arraigned except for physical disability or as a result )of a challenge 
or by order of the convening authority for  good cause. 

(b )  Whenever a general court-m,artial i s  reduced below five members, the trial may 
not proceed uilless the convening authority details new members sufficient in number to 
provide not less than five members. When the new members have been sworn, the trial may 
proceed after the  recorded testimony of each witness previously examined has  been read 
,to the court in the presence of the law o icer ,  the accused, and counsel. 

( c )  Whenever a special court-martial is  reduced below ,three members, the trial may 
not proceed unless the convening authority details new members sufficient in number t o  
provide not less than three members. When the new members have been sworn, the trial 
shall proceed a s  if no evidence had previously been introduced, unless a verbatim record 
of the ,testimony of previously examined witnesses or a stipulation thereof i s  read to the 
court in the presence of the accused w d  counsel. 

Subchapter VI. PRE-TRIAL PROCEDURE 

See. Art .  

830. 30. Charges and spcifications. 
831. 31. Compulsory self-incrimination prohibited. 
832. 32. Investigation. 
833. 33. Forwarding of charges. 
834. 34. Advice of staff judge advocate and reference for trial. 
835. 35. Service of charges. 

5 830. Art. 30. Charges and specifications 
(a)  Charges and specifications shall be signed by a person subject to this chapter under 

oath before a commissioned officer of the armed forces authorized t o  administer oaths and 
shall state- ' 

(1)tha t  the signer has personal knowledge of, or has  investigated, the matters set 
forth therein ;and \ 

(2) that  they a r e  t ruein f a d  to  the best of his knowledgeand belief. 
(b) Upon the preferring of charges, the proper authority shall take immediate steps 

t o  determine what dieposition should be made thereof in the interest of justice and disci- 
pline, and  the person accused shall be informed of the charges against him a s  soon a s  
practicable. 

5 831. Art. 31. Compulsory self-incrimination prohibited 
( a )  No person subject to  this chapter may compel any person to incriminate himself 

or to answer any  question the answer to which may tend t o  incriminate him. 
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(b) No penson subject to this chapter may interrogate, or request any statement from, 
an accused or a person suspected of an offense without first informing him of the nature of 
the accusation and advising him that he does not have to make any statement regarding 
the offense of which he i s  accused or suspected and that any statement made by him may 
be used a s  evidence against him in a trial by court-martial. 

(c) Nlo person subj& to this chapter may compel any person to make a statement 
or produce evidence before any military tribunal if the statement or evidence i s  not ma-
terial to the issue and may tend ko degrade him. 

(d) No statement obtained from any person in violation of this article, or  through the 
use of coercion, unlawful influence, or  unlawful inducement may be received in evidence 
against him in a trial by court-martial. 

8 832. Art. 32. Investigation 
( a )  No charge or specification may be 

(referred to a general court-martial for trial 
until a thorough and impartial investigation of all the matters set forth therein has been 
made. This investigation shall include inquiry as  to the truth of the ma!Aer set forth in 
the charges, consideration of the form of charges, and a recommendation as  to the disposi-
tion which should be made d the case in the interest of justice and discipline. 

(b)  The accused shall be advised of the charges against him and of his right to be 
represented a t  that investigation by counsel. Upon his own request he shall be represented 
by civilian counsel if provided by him, or military counsel of his own selection if such 
counsel is reasonably available, or by counsel detailed by the officer exercising general 
court-martial jurisdiction over the command. At that investigation full opportunity shall 
be given to the accused to cross-exmine witnesses against him if they are available rand 
to present anything he may desire in his own behalf, either in defense o r  mitigation, and the 
investigtaing officer shall examine available witnesses requested by the accused. If the 
charges are folwarded after the investigation, they shall be accompanied by a statement of 
the substance d the )testimony taken on both sides and a copy thereof shall be given to 
the accused. 

(c) If an investigation of the subject matter of an offense has been conducted before 
the accused is charged with the offense, and if the accused was present a t  lthe investigation 
and afforded the opportunities for represenhtion, cross-examination, and presentation pre- 
scribed in subsection (b) ,  no further investigztion of that charge is necessary under this 
article unless it is demanded by the accused after he is  informed of the charge. A demand 
for further investigation entitles the accused to recall witnesses for further cross-examina- 
tion and to offer any new evidencein his own behalf. 

(d)  The requirements of this article are  binding on all persons administering this 
chapter but failure to follow them does not constitute jurisdictional error. 

$ 833. Art. 33. Forwarding of charges 
When a person is  held for trial by general court-martial (the commanding officer shall, 

within eight days after the accused is ordered into arrest or confinement, if practicable, 
forward the charges, together with the investigation and allied papers, to  the officer exer- 
cising general court-martial jurisdiction, If that is not practicable, he shall report in 
writing to that )officer the reasons for delay. 

5 834. Art. 34. Advice of staff judge advocate and reference for trial 

( a )  Before directing the trial d any charge by general court-martial, the convening 
authority shall refer it to his staff judge advocate or legal officer for consideration and 
advice. The convening authorilty may not refer a charge to a general court-martial for trial 
unless he has Eound that the charge alleges an offense under this chapter and is warranted 
by evidence indicated in the report of investigatiou. 

(b) If the charges or specifications are not formally correct or do wt conform to the 
substance of the evidence contained in the report of the investigating officer, formal cor- 
rections, and such changes in the charges and specifications as are needed to make them 
conform to the evidence, may be made. 

$535. Art. 35. Service of charges 
The trial counsel to whom court-martial charges are referred for trial shall cause to 

be served upon the accused a copy of the charges upon which trial is to be had. In time of 
peace no person may, against his objection, be brought to trial before a general court-martial 
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within a period of five days after the service of the charges upon hill], o r  before a special 
court-martial within a period of three days after the service of the charges upon him. 

Subchapter VII. TRIAL PROCEDURE 

Art. 
36. President may prescribe rules. 
37. Unlawfully influencing action of court. 
38. Duties of trial counsel and defense counsel. 
39. Sessions. 
40. Continuances. 
41. Challenges. 
42. Oaths. 
43. Statute of limitations. 
44. Former jeopardy. 
45. Pleas of the accused. 

846. 46. 0ppoFtunit.y t o  obtain witnesses and other evidence. 
847. 47. Refusal t o  appear or testify. 
848. 48. Contemptw 
849. 49. Depositions. 
850. 50. Admissibility of records of courts of inquiry. 
851. 51. Voting and rulings. 
852. 52. Number of votes required. 
E63. 53. Court to announce action. 
8&. 54. Record of trial. 

1836. Art. 36. President may prescribe rules 
( a )  The procedure, including modes of proof, in  cases before courts-martial, courts 

of inquiry. military commissions, and other military tribunals may be prescribed by the 
President by regulations which shall, so f a r  a s  he considers practicable, apply the prin- 
ciples of law and the rules of evidence generally recognized i n  the trial of criminal cases 
i n  the United States district courts, but which may not be contrary to or inconsistent with 
this chapter. 

(b)  All rules and regulations made under this article shall be uniform insofar as  
practicable and shall be reported to Congress. 

1837. Art. 37. Unlawfully influencing action of court 

No authority convening a general, special, o r  summary court-martial, nor any other 
commanding officer, may censure, reprimand, or admonish the court or any member, law 
officer, or counsel thereof, with respect to the flndings or sentence adjudged by the court, 
or with respect to any other exercise of its sr his functions in the conduct of the proceeding. 
No person subject to  this chapter may attempt to  coerce or, by any unauthorized means, 
influence the action of a court-nmrtial or any other military tri~bunal or any member thereof, 
in reaching the findings or sentence in any case, or the action of any convening, approving, 
o r  reviewing authority with respect to his judicial acts. 

5838. Art. 38. Duties of trial counsel and defense counsel 

( a )  The trial counsel of a gen'eral o r  special court-martial shall prosecute in  the name 
of the United States, and shall, under the direction of the court, prepare the record of the 
proceedings. 

(b)  The accused has the right to be represented in his defense before a general o r  spe- 
cial court-martial by civilian counsel if provided b5 him, or by  military counsel of his own 
selection if reasonably available, or by the defense counsel detailed under section 827 of 
this title (article 27). Should the accused have counsel of his own selection, the defense 
counsel, and assistant defense counsel, if any, who were detailed, shall, if the accused so 
desires, ac t  a s  his associate counsel; otherwise they shall be excused by the president of 
the court. 

( c )  I n  every court-martial proceeding, the defense counsel may, i n  the event of con-
viction, forward for  attachment to the record of proceedings a brief of such matters a s  he 
feels should be considered in behalf of the accused on review, including any objection to 
the contents of the record which he considers appro'priate. 
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(d )  An assistant trial counsel of a general court-martial may, under the direction of 
the trial counsel or when he is  qualified to  be a trial counsel as  required by section 827 of 
this title (article 27), perform any duty imposed by law, regulation, or the custom of the  
service upon the trial counsel of the  court. An assistant trial counsel of a special court- 
martial may perform any duty of the trial counsel. 

(e)  An assistant defense counsel of a general o r  special court-martial may, under the 
direction of the defense counsel o r  when he is qualified to ibe the defense counsel a s  re- 
quired by section 827 of this title (article 27), perform any duty imposed by law, regu- 
lation, or the custom of the service upon counsel for the accused. 

9 839. Art. 39. Sessions 
When a general or special court-martial deliberates or votes, only the members of the 

court may be present. After a general cqurt-maiitial has  finally voted on the findings, the 
court may request the law officer and the reporter to appear before the court to put the 
findings i n  proper form, and those proceedings shall be on the record. All other proceedings, 
including any other consultation d the court with counsel or the law officer, shall be made 
a part of the record and shall be in  the presence of the accused, the defense counsel, the 
t r ia l  counsel, and in general court-martial cases, the law officer. 

6 840. Art. 40. Continuances 
A court-martial may, for  reasonable cause, grant a continuance t o  any party fo r  such 

time, and a s  often, a s  may appear t~ be just. 

5 841. Art. 41. Challenges 
( a )  Members of a general o r  special court-martial and the law officer of a general court- 

martial may be challenged by the accused or the trial counsel for  muse stated to  the court. 
The court shall determine the relevancy and  validity of challenges for canse, and may not 
receive a challenge t o  more than one person a t  a time. Challenges by the t r ia l  counsel shall 
ordinarily be presented and decided before those by the a6cused a r e  offered. 

( b )  Each accused and the trial counsel is entitled to  one peremptory challenge, but 
the law officer may not be challenged except for  cause. 

S842. Art. 42. Oaths 
( a )  The law officer, interpreters, and, in general and special courts-martial, members, 

trial counsel, assistant trial counsel, defense counsel, assistant defense counsel, and re- 
porters shall take a n  oath i n  the presence of the accused t o  perform their duties faithfully. 

( b )  Each witness before a court-martial shall be examined on oath. 

§ 843. Art. 43. Statute of limitations 
( a )  A person charged with desertion or absence without leave in  time of war, or with 

aiding the enemy, mutiny, or murder, may be tried and punished a t  any time without 
limitation. 

( b )  Except a s  otherwise provided in this article, a person charged with desertion in 
time of peace or any of the offenses punishable under sections 919-932 of this title (articles 
119-132) is not liable to be tried by court-martial if the offense was committed more than 
three years before the receipt of sworn charges and specifications by an officer exercising 
summary court-martial jurisdiction over the command. 

(c) Bxcept a s  otherwise provided in 'this article, a person charged with any offense 
is  not liable to be tried by court-martial or punished under section 815 of this title (article 
15) if the offense was committed more than two years before the receipt of sworn charges 
and specifications by a n  officer exercising summary court-martial jurisdiction over the 
command or before the imposition of punishment under section 815 of this title (article 15). 

( d )  Periods in which the accused was absent from territory in which the United States 
has the authority to apprehend him, or in the custody of civil authorities, or in  the hands 
of the enemy, shall be excluded in computing the period of limitation prescribed in this 
article. 

(e )  For a n  offense the trial of which i n  time of war is certified to  the Presidentsby the 
Secretary concerned to be detrimental to  the prosecution of the war or inimical to the 
national security, the period of limitation prescribed in this article i s  extended to six months 
after the termination of hostilities a s  proclaimed by the President or by a joint resolution 
of Congress. 
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( f )  When the United States is  a t  war, the running of any statute of limitations ap- 
plicable to any offense under this chapter- 

(1) involving fraud or attempted fraud against the United States or any agency 
thereof in any manner, whether by conspiracy or not ; 

(2)  committed in connection with the acquisition, care, handling, custody, control, 
or disposition of any real or personal property of the United States ;or 

(3)  committed in connection with the negotiation, procurement, award, perform- 
ance, payment, interim financing, cancellation, or other termination or settlement, of 
any contract, subcontract, or purchase order which is connected with or related to the 
prosecution of the war, or with any disposition of termination inventory by any war 
contractor or Government agency ; 

is  suspended until three years after the termination of hostilities as  proclaimed by the 
President or by a joint resolution of Congress. 

1844. Art. 44. Former jeopardy 
(a) No person may, without his consent, be tried a second time for the same offense. 
(lb) No proceeding in which a n  accused has  been found guilty by a court-martial upon 

any charge or specification is  a trial in the sense of this article until the finding of guilty 
has become final after review of the case has been fully completed. 

(c)  A proceeding which, after the introduction of evidence but before a finding, is 
dismissed or terminated by the convening authority or on motion of the prosecution for 
failure of available evidence or  witnesses without any fault of the accused is  a trial in 
the sense of this article. 

1845. Art. 45. Pleas of the accused 
( a )  If a n  accused arraigned before a cou1.t-martial makes a n  irregular pleading, or 

after a plea of guilty sets up matter inconsistent with the plea, or if i t  appears that  he has 
entered the plea of guilty improvidently or through lack of understanding of its meaning 
and effect, or if he  fails or refuses to plead, a plea of not guilty shall be entered in the 
record, and the court shall p rxeed  a s  though he had pleaded not guilty. 

(b )  A plea of guilty by the accused may not be received to any charge or specifica~tion 
alleging a n  offense for which the death penalty may be adjudged. 

5846. Art. 46. Opportunity to  obtain witnesses and other evidence 
The trial counsel, the defense counsel, and the court-martial shail have equal oppor- 

tunity to  obtain witnesses and other evidence in accordance with such regulations a s  the 
President may prescribe. Process issued in court-martial cases to  compel witnesses to appear 
and testify and to compel the production of other evidence shall be similar ito that  which 
courts of the United States having criminal jurisdiction may lawfully issue and shall run 
to  any part  of the United SOates, or the Territories, Commonwealths, and possessions. 

5847. Art. 47. Refusal to  appear o r  testify 
( a )  Any person not subject to this chapter who- 

(1) has been duly subpenaed to appear a s  a witness before a court-martial, military 
commission, court of inquiry, o r  any other military court or board, or before any mili- 
tary or civil officer designated t o  take a deposition to be read in evidence before such 
a court, commission, or board ; 

(2) has been duly paid or tendered the fees and mileage of a witness a t  the rates 
allowed to wiltnesses attending the courts of the United Slates; and 

(3) willfully neglects or refuses to appear, o r  refuses to qualify a s  a witness or t o  
testify or to  produce any evidence which that  person may have been legally subpenaed 
to produce; , 

is guilty of a n  offense against the United States. 
( b )  Any perSY)n who commits m offense named in subsection ( a )  shall be tried on 

information in a United States district court o r  in  a conrt of original criminal jurisdiction 
i n  any of the Territories, Commonwealths, or possessions of the United States, and juris- 
diction is conferred upon those courts for  that  purpose. Upon conviction, such a person shall 
be punished by a fine of not more than $500,or imprisonment for  not more than six months, 
or both. 

(c)  The United States attorney or the officer prosecuting for the United States in  any 
such count of original criminal jurisdiction shall, upon the certification of the facts to him 
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by the military court, commission, court of inquiry, or board, file a n  information against 
and prosecute any person violating this article. 

( d )  The fees and mileage of witnesses shall be advanced or paid out of the appropria- 
tions for the compensation of witnesies. 

3 848. Art. 48. Contempts 
A court-martial, provost court, or military commission may punish for  contempt any 

person who uses any menacing word, sign, or gesture i n  its presence, or who disturbs its 
proceedings by any riot or disorder. The punishment may not exceed confinement f o r  30 
days or a fine of $100,or both. 

3 849. Art. 49. Depositions 
( a )  At any time after charges have beell signed a s  provided in section 830 of this title 

(article 30), any party may take oral or written depositions unless an authority competent 
to convene a court-martial for the trial of those charges forbids it for  good cause. I f  a 
deposition is to  be taken before charges a r e  referred for  trial, such a n  authority may 
designate commissioned officers to represent the prosecution and the defense and may 
authorize those officers to take the deposition of any witness. 

(b )  The party a t  whose instance a deposition is to  be taken shall give to  every other 
party reasonable written ilotice of the time and place for taking the deposition. 

(c )  Depositions may be taken before and authenticated by any military or civil officer 
authorized by the laws of the United States o r  by the laws of the place where the deposition 
is taken to administer oaths. 

( d )  A d u l ~authenticated deposition taken upon reasonable notice to the other parties, 
so f a r  a s  otherwise admissible under the rules of evidence, may be read in evidence before 
any military court or commission in any case not capital, or in any proceeding before a 
court of inquiry or military board, if it appears-

(1) that  the witness resides or is  beyond the State, Territory, Commonwealth, or 
District of Columbia in  which the court, commission, or board is  ordered to sit, or 
beyond 100 miles from the place of trial or hearing; 

(2 )  that the witness by reason of death, age, sickness, bodily infirmity, imprison- 
ment, military necessity, nonamenability to process, or other reasonable cause, is  unable 
or refuses to appear and testify in  person a t  the place of trial or hearing; or 

(3 )  that the present whereabouts of the witness is  unknown. 
( e )  Subject to subsection ( d ) ,  testimony by deposition may be presented by the defense 

in capital cases. 
( f )  Subject to subsection ( d ) ,  a deposition may be read. in evidence in any case in 

which the death penalty is  authorized but is  not mandatory, whenever the convening 
authority directs that  the case be treated a s  not capital, and in such a case a sentence of 
death may not be adjudged by the court-martial. 

$850. Art. 50. Admissibility of records of courts of inquiry 
( a )  In  any case not capital and not extending to the dislnissal of a commissioned 

officer, the sworn testimony, contained in the duly authenticated record of proceedings of 
a court of inquiry, of a person whose oral testimony cannot be obtained, may, if otherwise 
admissible under the rules of evidence, be read in evidence by any party before a court- 
martial or military commission if the accused was a party before the court of inquiry and 
if the same issue was involved or if the accused consents to the introduction of such 
evidence. 

(b) Such testimony nlay be read in evidence only by the defense in capital rases or 
cases extending to the dismissal of a commissioned officer. 

( c )  Such testimony may also be read in evidence before a court of inquiry or a military 
board. 

5 851. Art. 51. Voting and rulings 

( a )  Voting by members of a general or special court-martial upon questions of chal- 
lenge, on the findings, and on the sentence shall be by secret written ballot. The junior 
member of the court shall count the votes. The count shall be checked by the president, 
who shall forthwith announce the result of the ballot to the members of the court. 

( b )  The law officer of a general court-martial and the president of a special court- 
martial shall rule upon interlocutory questions, other than challenge, arising during the 
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proceedings. Any such ruling made by the law officer of a general court-martial upon any 
interlocutory question other than a motion for a finding of not guilty, or the question of 
accused's sanity, is final and constitutes the ruling of the court. However, the law officer 
may change his ruling a t  any time during the trial. Unless the ruling is final, if any member 
objects thereto, the court shall be cleared and closed and the question decided by a voice 
vote a s  provided in section 852 of this title (article 52), beginning with the junior in rank. 

(c)  Before a vote is taken on the findings, tlte law oficer of a general court-martial 
and the president of a special court-martial shall, in the presence of the accused and counsel. 
instrnct the court a s  to the elements of the offense and charge the court- 

(1) that  the accused must be presumed to be innocent until his guilt is  established 
by legal and competent evidence beyond reasonable doubt ; 

(2)  that  in the case being considered, if there is  a reasonable doubt a s  t o  the guilt 
of the accused, the doubt must be resolved i n  favor of the  accused and he must be 
acquitted ; 

(8) that, if there is  a reasonable doubt a s  to the degree of guilt, the finding must be 
in a lower degree a s  to which there is  no reasonable doubt; and 

(4)  that  the burden of proof to establish the guilt of the accused beyond reasonable 
doubt is upon the United States. 

$852. Art. 52. Number of votes required 
( a )  (1)No pemoxl~ may be convicted of a n  offense for which the death penalty is made 

mandatory by law, except by the concurrence of all  the members of the court-martial 
present a t  the time the vote is taken. 

(2 )  No person may be convicted of any other offense, except by the concurrence of 
two-thirds of the members present a t  the time the vote is  taken. 
( b )  (1)No person may be sentenced to suffer death, except by the concurrence of all 

the members of the court-martial present a t  the time the vote is taken and for an offense 
in this chapter expressly made punishable by death. 

(2)  No person may be sentenced to life imprisonment or to  confinement for Inore 
than ten years, except by the concurrence of three-fourths of the members present a t  
the time the vote is taken. 

(3) All other sentences shall be determined by the concurrence of two-thirds of the 
members present a t  the time the vote is taken. 
( c )  All other questions to be decided by the members of a general or special court- 

martial shall be determined by a majority vote. A tie vote on a challenge disqualifies the 
member challenged. A tie vote on a motion for a finding of not guilty or on a motion relating 
to the question of the accused's sanity is a determination against the accused. A tie vote 
on any other question is a determination in favor of the accused. 

5853. Art. 53. Court to  announce action 
A court-martial shall announce its findings and sentence to the parties a s  soon a s  

determined. 

8 854. Art. 54. Reeord of trial 
( a )  Each general court-martial shall keep a separate record of the proceedings of the 

trial of each case brought before it, and the record shall be authenticated by the signatures 
of the president and the law officer. If the record cannot be authenticated by either the 
president or the law officer, by reason of his death, disability, or absence, it shall be signed 
by a member in lieu of him. If both the president and the law officer a r e  unavailable for 
any of those reasons, the record shall be authenticated by two members. 

( b )  Each special and summary court-martial shall keep a separate record of the 
proceedings in each case, and the record shall contain the matter and shall be authenticated 
in  the manner required by such regulations a s  the President may prescribe. 

(c )  A copy of the record of the proceedings of each general and special court-martial 
shall be given to the accused a s  soon a s  i t  is authenticated. 
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Subchapter VIII. SENTENCES 
Sec. Art. 
855. 55. Cruel and unusual penilshments prohisbited. 
856. 56. Maximum limits. 
857. 67. Effective date of sentences. 
858. 58. Execution of confinement. 

858a. 58a. Sentences : reduction in enlisted grade upon approval. 


1855. Art. 55. Cruel and unusual punishments prohibited 
Punishment by flogging, or by branding, marking, or tattooing on the body, or any other 

cruel or unusual punishment, may not be adjudged by any court-martial or inflicted upon 
any person subject to this chapter. The use of irons, silngle or double, except for  the purpose 
of safe custody, is  prohibited. 

3856. Art. 56. Maximum limits 
The punishment which a court-martial may direct for a n  offense may not exceed such 

limits as  the President may prescribe for that  offense. 

$857. Art. 57. Effective date of sentences 
( a )  Whenever a sentence of a court-martial a s  lawfully adjudged and approved includes 

a forfeiture of pay or allowances in addition to confinement not suspended, the forfeiture 
may apply to pay or allowances becoming due on or after the date the sentence is approved 
by the convening authority. No forfeiture may extend to any pay or allowances accrued 
before that date. 

( b )  Any period of confinement included in a sentence of a court-martial begins to  run 
from the date the sentence is adjudged by the court-martial, but periods during which the 
sentence to confinement is suspended shall be excluded in computing the service of the term 
of confinement. 

(c)  All other sentences of courts-martial are  qffective on the date  ordered executed. 

$858. Art. 58. Execution of confinement 
( a )  Under such instructions a s  the Secretary concerned may prescribe, ' a  sentence 

of confinement adjudged by a court-martial or other military tribunal, whether or not 
the sentence includes discharge or dismissal, and whether or not the discharge or  dismissal 
has  been executed, may be carried into execution by confinement in any place of confinement 
under the control of any of the armed forces or in any penal or correctional institution 
under the control of the United States, or which the United States may be allowed to use. 
Persons so confined in a penal or correctioilal institution not under the control of m e  of 
the armed forces a re  subject to the same discipline and treatment a s  persons confined or 
committed by the courts of the United States or of the State, Territory, District of Columbia, 
or place in which the institution is  situated. 

(b )  The omission of the words "hard labor" from any sentence of a court-martial 
adjudging confinement does not deprive the authority executing that  sentence of the power 
to require hard labor a s  a part of the punishment. 

5 858a. Art. 58a. Sentences: reduction in enlisted grade upon approval 
( a )  Uilless otherwLse provided in regulation's t o  be prescribed by lthe Secretary con- 

cerned, a court-marti,al sentence of an enlisted member in a pay grade above E-1, a s  lap 
proved by the convening authority, that  includes- 

(1)  a dishonorable o r  bad-conduct discharge ; 
( 2 )  confinement; or 
(3)  ha,rd labor without confinement ; 

reduces that  member to pay gpade E-1, effective on the date of that approval. 
( b )  If (the sentence of a member who is  reduced in pay g ~ a d e  under subsection ( a )  is 

set aside or disapproved, or,  a s  finally approved, does not include any punishment named 
in subsection ( a )  ( I ) ,  (2)  or (3 ) ,  the rights and privileges of which he was deprived because 
of that  reduction shall be restored to him a n d  he is entitled IDO #thepay and ~l lowances to 
which he would have been entitled, for the period the reduotion was in effect, had he not 
been so reduced. 
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Subchapter IX. REVIEW OF COURTS-MARTIAL 
Sec. Art. 
859. 59. Error of law ; lesser included offense. 
860. 60. Initial aotion on the record. 
861. 61. Same-General court-martial records 
862. 62. Reconsideration and revision. 
863. 63. Rehearings. 
864. 64. Approval by the convening authority. 
865. 65. Disposition of records after review by the convening authority 
866. 66. Review by board of review. 
867. 67. Review by the Court of Military Appeals. 
868. 68. Branch offices. 
869. 69. Review in the office of the Judge Advocate General. 
870. 70. Appellate counsel. 
871. 71. Execution of sentence ;suspension of senftence. 
872. 72. Vacation of suspension. 
873. 73. Petition for  a new trial. 
874. 74. Remission an'd suspension. 
875. 75. Restoration. 
876. 76. Finality of proceedings, findings, and sentences. 

$859. Art. 59. Error  of law; lesser included offense 
( a )  A finding or senkence of a court-martial may not be held incorrect on the ground 

of a n  error of law unless the error materially prejudices the substantla1 rights of the 
accused. 

(b)  Any reviewing authority with the power to approve or  affirm a finding of guilty 
may approve or  affirm, instead, so much of the finding as  includes a lesser included offense. 

$860. Art. 60. Initial action on the record 
After a trial by court-martial the record shall be forwarded to the convening authority, 

and action thereon may be taken by the person m7ho convened the court, a commissioned 
officer commanding for the time being, a successor in command, or any officer exercising 
general court-martial jurisdiction. 

$ 861. Art. 61. Same-General court-martial records 
The convening authority shall refer the record of each general court-martial to his 

staff judge advocate o r  legal officer, who shall submit his written opinion thereon to the 
convening authority. If the final action of the court has resulted in a n  acquittal of all 
charges and 'specifications, the opinion shall be limited to  questions of jurisdiction and shall 
be forwarded with the record to the .Judge Advocate General of the armed force of which 
the accused is a member. 

$862. Art. 62. Reconsideration and revision 
( a )  I f  R specification before a court-martial has  been dismissed on motion and the 


ruling does not amount to a finding of not guilty, the convening authority may return the 

record to  the  count for reconsideration of the ruling and any further appropriate action. 


(b)  Where there is  a n  apparent error or omission in the record or where the record 

shows improper or inconsistent action by a court-martial with respect to a finding or sen- 

tence which can be rectified withouit material prejudice to  the substantial rights of the ac- 

cused, the c o a n i n g  authority may return the record to the court for  appropriate action. In 

no case, however, may the record be returned- 


(1 )  for reconsideration of a finding of not guilty of any slxxifioa~tion, or a ruling 
which amounts to a finding of not guilty ; 

( 2 )  for reconsideration of a finding of not guilty of any charge, unless the record 
shows a finding of guilty under .a specification laid under that  charge, which sufficiently 
alleges a violation of some article of this chapter ;or  

(3) for increasing (the #severity of the sentence unless the sentence prescribed for  the 
offentse is mandatory. 

$863. Art. 63. Rehearing5 
(a) If the convening authority disapproves the findings and sentence of a court- ' 

martial he may, except where there is  lack of sufficient evidence in the record to support 
the findings, order a rehearing. I n  such a case he shaH state the reasons for  disapproval. If 
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he disapproves the finclings and sentence and does not order a rehearing, he shall dismiss 
the charges. 

( b )  Each rehearing shallrtake place before a court-martial composed of members not 
members of the court-martial which first heard the case. Upon a rehearing the accused may 
not be tried for any offellse of which he was found not guilty by the first court-martial, and 
no sentence in  escess of o r  more severe than the original sentence may be imposed, unless 
the sentence is  based upon a finding of guilty of a11 offense not considered upon the merits 
in the original proceedings, or unless the sentence prescribed for the offense is mandatory. 

g864. Art. 64. Approval by the  convening authority 
In  acting on the findings and sentence of ,a court-martial, the convening authority may 

approve only such findings of guilty, and the #sentence or such part  o r  amount of lthe 
sentence, a s  he finds correct in law and fact and as he in his discretion determines should 
be approved. Unless he indicates otherwise, approval of the sentence ils approval of the 
findings and sentence. 

8865. Art. 65. Disposition of records af ter  review by the convening authority 
( a )  When the convening authority has Oaken final action in a general court-martial 

case, he shall send the enstire record, including his action thereon land the opinion or opinions 
of the staff judge advocate o r  legal officer, to the appropriate Judge Advocate General. 

(b )  If the sentence of a #special court-martial a s  approved by the convening authority 
includes a bad-conduct dilscharge, whether or not suspended, the record shall be sent t o  the 
officer exercising general court-martial jurisdiction over the  command to be reviewed in 
the same manner a s  a record of trial by general court-martial o r  directly to the appropriate 
Judge Advocate General to  be reviewed by a board of review. If the sentence as approved 
by a n  officer exercising general court-maotial jurisdiction includes a bad-conduct discharge, 
whether o r  not suspended, the record 'shall be sent to the appropriate Judge Advocate 
General to be reviewed by a board of review. 

(c)  A11 other special and summary court-martial records shall be reviewed by a 
judge advocate of the Army, Navy, Air Force, o r  Marine Cows, or a law specialist o r  lawyer 
of the Coast Guard or Department of the Treasury, and shall be transmitted and  disposed 
of as the Secretary concerned may prescribe by regulaticm.' 

§ 866. Art. 66. Review by board of review 
( a )  Each Judge Advocate General shall constitute in  hi's office one or  more boards of 

review, each composed of not less than three commissioned officers o r  civilians, each d 
whom must be a member of the bar of a Federal court or of the highest court of a Sltate 

(b) The Judge Advocate Genenal shall refer to a boa,rd of review the record in  every 
case of trial by court-martial in which the sentence, a s  approved, affects a general or flag 
officer o r  extends to death, dism'issal of a commissioned officer, cadet, o r  midshipman, dis- 
honorable o r  bad-conduct discharge, or confinement for  one year or more. 

(c) I n  a case referred to  it, the board of review may act  only with respect to the 
findings and sentence a s  approved by the convening authority. I t  may affirm only such 
findings of guilty, and  the sentence o r  such part or amount of the sentence, as it finds 
correct in law and fact and determines, on the basis of the entire record, should be approved. 
I n  considering the record, i t  may weigh the evidence, judge the credibility of witnesses, 
and determilne controvented questions of fact, recognizing that  the trial court saw and 
heard the witnesses. 

( d )  If the board of review sets aside the findings and sentence, i t  mag$ except where 
the setting aside is based on lack of sufficient evidence in the record to support the findings, 
order a rehearing. If i t  sets  aside (the findings and sentence and does not order a rehearing, 
i t  shall order that  the charges be dismissed. 

( e )  The Judge Advocate General shall, unless there is  to be fulther action by the 
President, the Secrretary concerned, o r  the Court of Military Appeals, instruct the  con- 
vening authority to take action in accordance with the decision of the board of review. If 
the board of review has ordered a ~ehear ing  but the convening authority finds a rehearing 
impracticable, he may dismiss thecharges. 

( f )  The Judge Advocates General shall prescribe uniform rules of procedure for 
boards of review and shall meet periodically to formulate policies and paocedulre in  regard 
to review of court-martial cases in  the offices of the Judge Advocates General and  by boards 
of review. 

4 See note 3 supra. 

A2-20 
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8 867. Art. 67. Review by the Court of Military Appeals 
* ( a )  (1) There is a United States Court of Military Appeals established under 

article I of the Constitution of the United States and located for administrative purposes 
only in the Department of Defense. The court consists of three judges appointed from civil 
life by the President, by and with the advice and consent of the Senate, for a term of 
fifteen years. The terms of office of all successors of the judges serving on the effective 
date of this Act shall expire fifteen years after the espiration of the terms for which 
their predecessors were appointed, but any judge appointed to fill a vacancy occurring 
prior to the expiration of the tern1 for which his predecessor was appointed shall be 
appointed only for the unexpired term of his predecessor. Not more than two of the 
judges of the court may be appointed from the same political party, nor is any person 
eligible for appointment to  the ronrt who is  not a member of the bar of a Federal 
court or the highest court of a State. Each judge is entitled to the same salary and 
travel allowances a s  are, and from time to time may be, provided for  judges of the 
United States Court of Appeals, and is eligible for reappointment. The President shall 
designate from time to time one of the judges to act a s  chief judge. The chief judge of 
the court shall have precedence and preside a t  any session which he attends. The other 
judges shall have precedence and preside according to the seniority of their commissions. 
Judges whose commissions bear the same date shall have precedence according to seniority 
in age. The court may prescribe its own rules of procedure and determine the number of 
judges required to constitute a quorum. A vacancy in the court does not impair the right 
of the remaining judges to exercise the powers of the court. 

(2)  Judges of the United States Court of Military Appeals may be removed by the 
President, upon notice and hearing, for neglect of duty or malfeasance in office, or for 
mental o r  physical disability, but for no other cause. 

(3)  If a judge of the United States Court of Military Appeals is  temporarily unable 
to perform his duties because of illness or other disability, the President may designate a 
judge of the United States Court of Appeals for  the District of Columbia to fill the office 
for the period of disability. 

(4) Any judge of the United States Court of Military Appeals who is  receiving retired 
pay may become a senior judge, may occupy offices in  a Federal building, may be provided 
with a staff assistant whose compensation shall not exceed the rate prescribed for GS-9 
in the General Schedule under section 5332 of title 5, and, with his consent, may be called 
upon by the chief judge of said court to perform judicial duties with said court for any 
period or periods specified by such chief judge. A senior judge who is performing judicial 
duties pursuant to this subsection shall be paid the same compensation (in lieu of retired 
pay) and allowances for travel and other expenses a s  a judge. 

( b )  The Cou& of Military Appeals shall review the record in-
(1)all cases in  which the sentence, a s  affirmed by a board of review, affects a general 

or flag officer o r  extends to death ; 
(2) all cases reviewed by a b a n d  of review which the Judge Advocate General 

orders sent 'to the Court of Military Appeals for review ;and 
(3)  all cases reviewed by a board of #review in which, upon petition of the accu~sed 

and on good cause shown, the Court of Military Appeals has  granted a review. 
( c )  The accused has 30 days from the time when he is notified of the decision of a 

board of review to petition the Court of Military Appeals for review. The court shall act 
upon such a petition within 30 days of the receipt thereof. 

( d )  In  any case revie~ved by it ,  the Court of Military Appeals may act  only with respeet 
to the findings and sentence as  approved by the convening authority and a s  affirmed or set 
aside a s  inrorrect in law by the board of review. In  a case which the  Judge Advocate 
General orders sent to the Coulrt of Military Appeals, that action need be taken 'only with 
respect to the issues raised by him. In  a case reviewed upon petition of the accused, that 
aotion need be taken only with respect to issues specified in the grant of review. The Court 
of Military Appeal's shall take action only with respect to matters of law. 

( e )  If the Court of Military Appeals sets aside the findings and sentence, it may, 
except where the setting 'aside is  based on lack of sufficient evidence in the record to support 
the findings, order a rehearing. If i t  sets aside the findings and sentence and does not order 
a rehearing, i t  shall 'order that  the charges be dismissed. 

( f )  After i t  has  acted on a case, the Court ,of Military Appeals may direct the Judge 
Advocate General to return the record to the  board of review for  fmther  review in accord- 
ance with the decision of the court. Otherwise, unless there is to be further action by the 
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President or the Secretary concerned, the Judge AdvocS:ite General shall instruot the con- 
vening authority to take action in accordance with that decision. I f  the court has  ordered 
a rehearing, but the convening authority finds a rehearing impmaticable, he may dismiss 
the charges. 

( g )  The Court of Military Appeals and the Judge Advocates General shall meet an 
nually to make a comprehensive ,survey of the operation of this chapter and report to  the 
Committees on Armed Services of (the Senate and of the House of Representatives and (to 
the Secretary of Defense, the Secretaries of the mi l i t a~y  departments, and  the  Secretary 
of the Treasury, the number and status of pending cases and any recommendations relating 
to uniformity of policies a s  to sentences, amendments to this chapter, and any other matters 
considered :~l)propriate.~ 

5868. Art. 68. Branch offices 
Whenever the President considers such action necessary, he may direct the Judge 

Advocate General to establish a branch office, under a n  Assistant Judge Advocate General, 
with any distant command, and to establish in  tha t  branch office one or  more boards of 
review. That  Assistant Judge Advocate General and any  such board of review may perform 
for tha t  command, under the  general supervision of the Judge Advocate General, the 
respective duties which the Judge Advocate General and a board of review in his office 
would otherwise be required to  perform i n  respect of all  oases involving sentences not re- 
quiring approval by the President. 

869. 	Art. 69. Review in the  office of the  Judge Advocate General 

Every record of trial by general c ~ n ~ t - m a r t i a l ,  
i n  which there has  been a finding of 

guilty and a sentence, the appellate review of which is not otherwise provided for  by section 
866 of this title (arbicle 66), shall be examined i n  th2office of the Judge Advocate General. 
If any part of the findings or  sentence is found unsupported i n  law, o r  if the Judge Advocate 
General so directs, the record shall be reviewed by a board of review in accordance with 
section 866 of this title (article 66), but in that event there may be no further review by 
the Court of Military Appeals except under section 867(b) (2) of this  title (article 
67(b) (2)). 

5 870. Art. 70. Appellate counsel 

( a )  The Judge Advocate General shall detail i n  his office one or more commimioned 
officers a s  appellate Government counsel, and one or  more commissioned officers a s  appellate 
defense counsel, who a re  qualified under section 827(b) (1 )  of this title (article 27(b)  (1)  ). 

( b )  Appellate Government counsel shall represent the United States before the board 
of re.i7iew or the C o u ~ t  of Military Appeals when directed to do so by the Judge Advocate 
General. 

( c )  Appellate defense counsel shall represent the accused before the board of review or 
the Conrt of Military Appeals- 

(1) when he is  requested t o  do so by the accused ; 
(2) when the United States is represented by counsel ;or 
(3) when the Judge Advocate General has sent a case to  the Court of Military 

Appeals. 
( d )  The accused has the right to b~ represented before the Court of Military Appeals 

or the board of review by civilian counsel if provided by him. 
( e )  Military appellate counsel shall also perform such other functions in connection 

with the review of court rnartlal cases a s  the Judge Advocate General directs. 

8 871. Art. 71. Execution of sentence; suspension of sentence 

( a )  No court-martial sentence extending {bo death or involving a general or flag officer 
may be executed until approved by (the President. He shall approve the sentence or such 
part, amount, or commuted form of the sentence a s  he sees fit, and may suspend the execution 
of the sentence or any part  of the sentence, a s  approved by him, except a death sentence. 

( b )  No sentence extending to lthe dismissal of a commissioned officer (other than a gen- 
eral or flag officer), cadet, or midshipman may be executed until !approved by the Secretary 
concerned, o r  such Under Secretary or Assistant Secretary a s  may be designated by him. He 
shall approve the sentence or such part, amount, or commuted form of the sentence a s  he 
sees fit, and may suspend the execution of any part of the sentence a s  approved by him. In 
time of war  or national emergency he may commute a sentence of dismissal t o  reduction to 

8 See note 3 atcpra. 
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any enlisted grade. A 1)erson so reduced may be required to serve for the duration of the 
war or emergency and six months thereafter. 

(c )  No sentence which includes, unsn,sl~encled, a di~l~ollorable or bacl-conc111ct dischnrge, 
or confinement for one year or more, nlay be executecl until affirnled by a board of review 
and, in cases reviewed by it, the Court of Military Appeals. 

( d )  All other court-martial selitences, unless suspended, may be ordered executed by 
the convening authol-ity when approved by him. The conrrening authority may suspend the 
execution of any sentence, escept A dea~thsentence. 

8 872. Art. 72. Vacation of suspension 
( a )  Before tlie vacation of the juspension of a special court-martial sentence which 

a s  approved includes a bad-conduct discharge, or of any general court-martial sentence, 
the officer having special court-martial jurisdiction over the probationer shall hold a hearing 
on the alleged violation of probation. The probationer shall be represented a t  the hearing 
by counsel if lie so desires. 

( b )  The record of the hearing and the recoli~luendation of tlie officer having special 
court-martial jurisdiction shall be sent for action to the officer exercising general court- 
martial jurisdiction over the probationer. If he vacates the suspension, any unexecuted 
part of the sentence, except a dismissal, shall be executed, subject to applicable restrictions 
i n  section 871(c) of this title (article 71 (c )  ). The vacation of the suspension of a dismissal 
is  not effective until approved by the Secretary concerned. 

( c )  The suspension of any other sentence may be vacated by any authority competent 
to convene, for  the  colninand in which the accused is  serving or  assigned, a court of the kind 
that  imposed the sentence. 

8873. Art. 73. Petition for  a new trial 
At any time within one year af ter  approval by the convening authority of a court- 

martial sentence which extends to death, dismissal, dishonorable or bad-conduct discharge, 
or confinement for one year or more, the  accused may petition the Judge Advocate General 
for a ne\v trial on the ground of newly discovered evidence or fraud on the court. If the 
accused's case is pending before the board of review or before the Court of Military Appeals, 
the Judge Advocate General shall refer the petibion to the board or c o u ~ t ,  a s  the case may 
be, for  action. Otherwise the Judge Advocate General shall act  upon the petition. 

0 874. Art. 74. Remission and suspension 
( a )  The Secretary concerned and, when designated by him, any Under Secretary, 

Assistant Secretary, Judge Advocate General, or commanding officer may remit or suspend 
any part or amount of the unexecuted part of any sentence, including all uncollected for- 
feitures other than a sentence approved by the President. 

(b )  The Secretary concerned may, for good cause, substitute a n  administrative form 
of discharge for a discharge or dismissal executed in accordance with the sentence of a 
court-martial. 

8 875. Art. 75. Restoration 

( a )  Under such regulations a s  the President may prescribe, all  rights, privileges, and 
property affected by a n  executed part of a court-martial sentence which has  been set aside 
or disapproved, except a n  executed dismissal o r  discharge, shall be restored unless a new 
trial or rehearing is ordered and such executed part is  included in a sentence imposed upon 
the new trial or rehearing. 

(b )  I f  a previously executed sentence of dishonorable or bad-conduct discharge is not 
imposed on a new trial, the Secretary concerned shall substitute therefor a form of dis- 
charge authorized for administrative issuance unless the accused is to serve out the re- 
mainder of his enlistment. 

(c) If a previously executed sentence of dismissal is  not imposed on a new trial, the 
Secretary concerned shall subatituk therefor a form of discharge authorized for adminis- 
trative issue, and the commissioned officer dismissed by that  sentence may be reappointed 
by lthe President alone to such commissioned grade and with such rank a s  in  the opinion 
of the President that  former officer would have attained had he not been dismissed. The 
reappointment of such a former officer shall be without regard to  the existence of a vacancy 
and shall affect the  promotion status of other officers only insofar a s  the  President may 
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direct. All time between the dismissal and the  reapgointme~lt shall be considerecl a s  actual 
service fo,r all  purposes, includ'ing the right to  pay and allowances. 

5 876. Art. 76. Finality of proceedings, findings, and sentences 
The appellate review of records of trial provided by this chapter, the proceedings, 

findings, and sentences of courts-martial a s  approved, reviewed, or affirmed a s  required by 
this chapter, and all dismissals and discharges carried into execution under sentences by 
courts-martial following approval, review, or affirmation a s  required by this -chapter, are  
final and conclusive. Orders publishing the proceedings of courts-inartial and all action taken 
pursuant to those proceedings are binding upon all departments, courts, agencies, and 
officers of the United States, subject only to action upon a petition for a new trial a s  pro- 
vided in seckion 873 of this title (article 73) and to action by the Secretary concerned a s  
provided in section 874 of this tit le (article 74),  and the authority of the President. 

Subchapter X. PUNITIVE ARTICLES 
Sec. Art. 
877. 77. Principals. 
878. 78. Accessory after the fact. 
879. 79. Conviction of lesser included offense. 
880. 80. Attempts. 
881. 81. Conspiracy. 
882. 82. Solicitation. 
883. 83. Fraudulent enlistment, appointment, or separation. 
884. 84. Unlawful enlistment, appointmenit, or separation. 
885. 85. Desertion. 
886. 86. Absence without leave. 
887. 87. Missing movement. 
888. 88. Contempt toward officials. 
889. 89. Disrespect toward superior comnlissioned officer. 
890. 90. Assaulting or willfully disobeying superior commissioned officer. 
891. 	 91. Insubordinate condi~ct toward warrant officer, noncon~m,issioned officer, or petty 

officer. 
892. 92. Failure to obey order or regulation. 
893. 93. Cruelty and maltreatment. 
894. 94. Mutiny or sedition. 
895. 95. Resistance, breach of arrest, and escape. 
896. 96. Releasing prisoner without proper authority. 
897. 97. Unlawful detention. 
898. 98. Nonconlpliance with procedural rules. 
899. 99. Misbehavior before the enemy. 
900. 100. Subordinate compelling surrender. 
901. 101. Improper use of countersign. 
902. 102. Forcing a safeguard. 
903. 103. Captured or abandoned property. 
904. 104. Aiding the enemy. 
905. 105. Misconduct a s  prisoner. 
906. 106. Spies. 
907. 107. False official statements. 
908. 108. Military property of United States-Loss, damage, destruction, or wrongful 

disposition. 
909. 109. Property other than military property of United States-Waste, spoilage, or 

destruction. 
910. 110. Improper hazarding of vessel. 
911. 111. Drunken or reckless driving. 
912. 112. Drunk on duty. 
913. 113. Misbehavior of sentinel. 
914. 114. Dueling. 
915. 115. Malingering. 
916. 116. Riot or breach of peace. 
917. 117. Provoking speeches or gestures. 



UNIFORM CODE Art. 82, 5 882 

Sec. Art. 
918. 118. Murder. 
919. 119. Manslaughter. 
920. 120. Rape and carnal knowledge. 
921. 121. Larceny and wrongful appropriation. 
922. 122. Robbery. 
923. 123. Forgery. 

923a. 123a. Making, drawing, or uttering check, draft, or order without sufficient funds. 

924. 124. Maiming. 
925. 125. Sodomy. 
926. 126. Arson. 
927. 127. Extortion. 
928. 128. Assault. 
929. 129. Burglary. 
930. 130. Housebreaking. 
931. 131. Perjury. 
932. 132. Frauds against the United States. 
933. 133. Conduct unbecoming a n  officer and a gentleman. 
934. 134. General article. 

5 877. Art. 77. Principals 
Any person punishable under this chapter who- 

(1)commits a n  offense punishable by this chapter, or aids, abets, counsels, com-
mands, or procures i ts  commission ; or 

(2 )  cause,s a n  act  to be done which if directly performed by him would be punishable 
by this chapter ; 

is a principal. 

$3 878. Art. 78. Accessory after the fact 
Any person subject to this chapter who, knowing that  an offense punishable by this 

chapter has been committed, receives, comforts, or assists the offender in order to  hinder 
o r  prevent his apprehension, trial, or punishment shall be punished a s  a court-martial may 
direct. 

$879. Art. 79. Conviction of lesser included offense 
An accused may be found guilty of an offense necessarily included i n  the offense 

charged or of a n  attempt to commit either the offense charged or a n  offense necessarily 
included therein. 

$880. Art. 80. Attempts 
(a )  An act, done with specific intent to commit a n  offense under this chapter, amount- 

ing to more than mere preparation and tending, even though failing, I3 effect i t s  comnzis- 
sion, isa n  attempt, to commit that  offense. 

(b)  Any person subject to this chapter who attempts to commit any offense punishable 
by this chapter shall be punished a s  a court-martial may direct, unless otherwise specifically 
prescribed. 

(c) Any person subject to this chapter may be convicted of a n  attempt to commit a n  
offense although i t  appears on the trial that  the offense was consummated. 

5881. Art. 81. Conspiracy 
Any person subject to this chapter who conspires with any other person t o  commit a n  

offense under this chapter shall, if one or more of the conspirators does a n  act  to effect the 
object of the conspiracy, be punished a s  a court-martial may direct. 

§ 882. Art. 82. Solicitation 
( a )  Any person subject to this chapter who solicits or advises another or others to 

desert in violation of section 885 of this title (article 85) or mutiny in violation of section 
894 of this title (article 94) shall, if the offense solicited or advised is  attelidpted or com- 
mitted, be punished with the punishment provided for the commission of the offense, but, 
if the offense solicited or advised is  not committed or  attempted, he shall be punished a s  a 
court-martial may direct. 
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(b )  Any person subject to this chapter who solicits or advises another or others to 
commit a n  ac t  of misbehavior before the enemy in violation of section 899 of this title 
(article 99) or  sedition i n  violation (of section 894 of this title (article 94) shall, if the 
offense solicited or advised is committed, be punished with the punishment provided for  
the commission of the offense, but, if the offense solicited or advised is  not committed, he 
shall be punished a s  a court-martial may direct. 

§ 883. Art. 83. Fraudulent enlistment, appointment, or separation 
Any person who- 

(1)procures his own enlistment or appointment in  the armed forces by knowingly 
false representation or  deliberate concealment as  to his qualifications for  that  enlist- 
ment or appointment and receives pay or allowances thereunder; or 

(2) procures his own separation from the armed forces by knowingly false repre- 
sentation or deliberate concealment a s  to his eligibility for that separation ; 

shall be punished as a court-martial may direct. 

fj 884. Art. 84. Unlawful enlistment, appointment, or separation 
Any person subject to this chapter who effects a n  enlistment or appointment in  or a 

separation from the armed forces of any person who is  known to him to be ineligible for 
tha t  enlistment, appointment, or separation because i t  is  prohibited by law, regulation, or 
order shall be punished a s  a court-martial may direct. 

3 885. Art. 85. Desertion 

( a )  Any member of the armed forces who- 
(1)Pithout  authority goes o r  remains absent from his unit, organization, or place 

of duty withintent to remain away therefrom permanently ; 
(2)  quits his unit, organization, or place of duty with intent t o  avoid hazardous duty 

or to shirk important service ;or 
(3) without being regularly separated from one of the armed forces enlists or 

accepts a n  appointment in  the same or another one of the armed forces without fully 
disclosing the fact tha t  he has not been regularly separated, or enters any foreign 
armed service except when authorized by the United States ; 

is  guilty of desertion. 
(b)  Any commissioned officer of the armed forces who, after tender of his resignation 

and before notice of i ts  acceptance, quits his post or proper duties without leave and with 
intent to remain away therefrom permanently is guilty of desertion. 

(c)  Any person found guilty of desertion or attempt to desert shall be punished, if the 
offense is  committed in time of mar, by death or such other punishment a s  a court-martial 
may direct, but if the desertion or attempt to desert occurs a t  any other time, by such 
puoishment, other than death, a s  a court-martial may direct. 

$ 886. Art. 86. Absence without leave 
Any member of the armed forces who, without authority- 

(1) fails to go to his appointed place of duty a t  the time prescribed ; 
(2) goes from that place ; or  
(3 )  absents himself or remains absent from his unit, organization, or place of duty 

a t  which he is required to be a t  the time prescribed ; 
shall be punished a s  a court-martial may direct. 

jj 887. Art. 87. Missing movement 
Any person subject to this chapter who through neglect or design misses the movement 

of a ship, aircraft, or unit with which he is required in  the course of duty to move shall be 
punished a s  a court-martial may direct. 

$888. Art. 88. Contempt toward officials 
Any commissioned officer who uses contemptuous words against the President, the Vice 

President, Congress, the Secretary of Defense, the Secretary of a military department, the 
Secretary of the Treasury, or the Governor or legislature of any State, Territory, Common- 
wealth, or possession in which, be is on duty or present shall be punished a s  a court-martial 
may direct.' 

0 See note 3 supra. 
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3 889. Art. 89. Disrespect toward superior commissioned officer 
Any person subject to this chapter who behaves with disrespect toward his superior 

commissioned officer shall be punished as  a court-martial may direct. 

$ 890. Art. 90. Assaulting or willfully disobeying superior commissioned officer 
Any person subject to this chapter who- 

(1)  strikes his superior comniissioned officer or drams or lifts up any weapon or 
offers any violence against him while he is in the execution of his office ;or 

( 2 )  willfully disobeys a lawful command of his superior commissioned officer ; 
shall be punished, if the offense is committed in time of war, by death or such other punish- 
ment a s  a court-martial may direct, and if the offense is  committed a t  any other time, by 
such punishment, other than death, a s  a court-martial may direct. 

$ 891. Art. 91. Insubordinate conduct toward warrant officer, noncommissioned officer, o r  
petty officer 

Any warrant officer or enlisted member who- 
(1)  strikes or assaults a warrant officer, noncommissioned officer, or petty officer, 

while that  officer is in the execution of his oftice ; 
(2) willfully disobeys the lawful order of a warrant officer, noncommissioned officer, 

or petty officer ;or 
(3)  treats with contempt or is disrespectful in  language or deportment toward a 

warrant officer, noncommissioned officer, or petty officer while that  officer is in the 
execution of his office ; 

shall be punished a s  a court-martial may direct. 

$892. Art. 92. Failure to  obey order o r  regulation 
Any person subject to this chapter who- 

(1)  violates or fails to obey any lawful general order or regulation ; 
( 2 )  having knowledge of any other lawful order issued by a member of the armed 

forces, which it ishis duty to obey, fails to obey the order ;or 
(3) is derelict in  the performance of his duties ; 

shallbe punished a s  a court-martial may direct. 

$893. Art. 93. Cruelty and maltreatment 
Bny person subject to this chapter who is guilty of cruelty toward, or oppression or 

maltreatment of, any person subject to  his orders shall be punished a s  a court-martial may 
direct. 

$894. Art. 94. Mutiny or sedition 
( a )  Any person subject to this chapter who- 

(1 )  with intent to usurp or  override lawful military authority, refuses, in  concert 
with any other person, to obey orders or otherwise do his duty or  creates any violence 
or disturbance is guilty of mutiny ; 

(2)  with intent to cause the overthrow or destruction of lawful civil authority, 
creates, in  concert with any other person, revolt, violence, or other disturbance against 
that  authority is guilty of sedition ; 

(3) fails to do his utmost to prevent and suppress a mutiny or sedition being com- 
mitted in  his  presence, or fails to take all reasonable means to inform his superior 
commissioned officer o r  commanding officer of a mutiny or sedition which he knows or 
has reason to believe is taking place, is  guilty of a failure to suppress or report a 
mutiny or sedition. 
(b) A person who is  found guilty of attempted mutiny, mutiny, sedition, or failure to 

suppress o r  report a mutiny or sedition shall be punished by death or such other punishment -
a s  a court-martial may direct. 

$895. Art. 95. Resistance, breach of arrest, and escape 
Any person subject to this chapter who resists apprehension or breaks arrest or who 

escapes from custody or  confinement shall be punished a s  a court-martial mag direct. 

§ 896. Art. 96. Releasing prisoner without prober authority 
Any person subject to this chapter who, without proper authority, releases any 

prisoner committed to his charge, or who through neglect o r  design suffers any such 
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prisoner to escape, shall be punished a s  a court-martial may direct, whether o r  not the 
prisoner was committed in strict compliance with law. 

9 897. Art. 97. Unlawful detention 
Any person subject to this chapter who, except a s  provided by law, apprehends, arrests, 

or confines any person shall be punish T a s  a court-martial may direct. 

5898. Art. 98. Noncompliance with procedural rules 
Any person subject to  this chapter w h o -  

(1)is respon~sible for  unnecessary delay in  the disposition of any case of a person 
accused d a n  offense under thischapter ;or 

( 2 )  knowingly and intentionally fails to enforce or comply with ally pmvision of this 
chapter regulating the  proceedings 'before, during, or after trial of a n  accused ; 

shall be punished a s  a.co&-martial may direct. 

5899. Art. 99. Misbehavior before the  enemy 
Any member of the armed forces who before or in  the presence of the enemy- 

(1)runs away;  
(2) shamefully abandons, surrenders, or delivers up any command, unit, place, or 

milibaly property which i t  is his duty to  defend; 
(3)  through disobedience, neglect, or intentional misconduct endangers the safety 

of any such command, unit, place, or military property ; 
(4)  casts away his arms or  ammunition ; 
(5) is guilty of cowmdly conduct ; 
(6 )  quits his place of duty bo plunder o r  pillage ; 
(7 )  causes false alarms in any command, unit, or place under contFol of the a r i n d  

forces ; 
(8) willfully fails to do his utmost to encounter, engage, capture, or destroy an7 

enemy troops, combatants, vessels, aircraft, or any other thing, which i t  is his duty 
so to encounter, engage, capture, or desbroy ;or 

(9) does not afford all practicable r e l i d  and assistalice to ally troops, combatants, 
vessels, o r  aircraft of the armed forces belonging to the United States or their allies 
when engaged in battle ; 

shall be punished by death or such other punishment as  a court-martial may direct. 

9 900. Art. 100. Subordinate compelling surrender 
Any person subject to this chapter who compels or attempts to compel the commander 

of any place, vessel, aircraft, chr other military property, or of any body of members of the 
armed farces, to give it up t o  an enemy or to abandon it, or who strikes the colors or flag 
to an enemy without proper authority, shall be punished by death or  such other punish- 
ment a s  a cou~t-mart ia l  may direct. 

5901. Art. 101. Improper use of countersign 
Auy person subjeut to this chapter who in time of war discloses the parole or counter- 

sign t o  any person not e ~ ~ t i t l e d  t o  receive i t  or who gives to another who is  entitled to 
receive and use the  parole or countersign a different parole or couiltersign from that  which, 
to  his knowledge, he was authorized and required to give, shall be punished by death or such 
other punishment a s  a court-martial may direct. 

5 902. Art. 102. Forcing a safeguard 
Any person subject to this chapter who forces a safeguard shall suffer death or such 

other punishment as  a court-martial may direct. 

5 903. Art. 103. Captured or abandoned property 
( a )  All persons subject to this chapter shall secure all  public property taken from the 

enemy for the service of the United States, and shall give notice and turn over to the 
proper authority without delay all captured or abandoned property in  their possession 
custody, or control. 

( b )  Any person sQbject t o  this chapter w h e  
(1)  fails to carry out the duties prescribed in subsection ( a )  ; 
(2 )  buys, sells, trades, or ill ally way deals in  or disposes of captured or abandoned 
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property, wher&y he receives or expects any profit, benefit, or advantage to himself 
or .another d i d l y  or indirectly connected with himself ;or 

(3)  engages in looting or pillaging ; 
shall be punished a,s a coudt-martial m y  divect. 

s904. Art. 104. Aiding the enemy 
Any person who- 

(1)aids, or attempts to 'tiid, the e n m y  mith arms, ammunition, supplies, money, or 
other things; or 

(2) without pro'pea.authority, knowingly harlyors or  protects or gives intelligence tQ 
or communicates or corresponds with or holds any intemourse with the enmy, either 
directly or indirectly; 

shall suffer death or such other punishment as a murtdmartial or miliwy comission may 
direct. 

$905. Art. 105. Misconduct as prisoner 
Any person subject to thims chapter whmo, while in the hands of the enemy in time of war- 

(1)for the purpose of muring favmable treatment by his captors acts without 
proper authority in la manner contrary to law, custom, or regulation, ,to the detriment 
of others of whatever nationality held )by the enemy (as civilian or military prisoners; 
OF 

(2) while in a position of authority over such persons maltreats them without 
justifiable cause ; 

shall be punished as a court-martial may dire&. 

$906. Art. 106. Spies 
Any person who in time of war is fmnd lurking *asa spy or acting as a spy in 

or about any place, vessel, or aircraft, within (the control or jurisdiction of any of the 
armed forces, olr in or  about any shipyard, any manufacturing or industrial pliant, or any 
other place or institution engaged in work in aid of the prosecution of the war 'by the 
United States, or elsewhere, shall be tried by la genepal court-martila1 os by a military 
cammission and on conviction shall be punished 'by ddeth. 

$907. Art. 107. False official statements 
Any person subject to this chaptw who, mith intent to deceive, signs any false record, 

return, regulation, order, or other otfficial 8domment, knowing i t  to be fal'se, or makes m y  
other false offici'al atatemen! knowing it to be false, shall be punished as a court-martial 
may direct. 

$ 908. Art. 108. Military property of United States--Loss, damage, destruction, or wrongful 
'disposition 

Any person subject to this ehapter who, without proper lauth,ority- 
(1) sells m otherwise disposes of; 
(2) willfully or through neglect damasges, destroys, or loses; or 
(3)  willfully or through neglect suffers to be lost, damaged, destroyed, sold, or 

wrongfully disposed of ; 
any military property of the United States, shall be punished as a court-martial may direct. 

$ 909. Art. 109. Property other than military property of United States-Waste, spoilage, 
or destruction 

Any person subject to this chapter who willfully a r  recklessly wastes, spoils, or 
otherwise willfully and wrongfully destroys or damages any proper@ other than military 
pl'operby of .the United States &all be punished as 'a.count7m!artial may direct. 

8910. Art. 110. Improper hazarding of vessel 
( a )  Any person subjeot to thts chtapter who willfully and wrongfully hazards cyr suffers 

to be hazarded any vessel of the armed forces shall suffer death or such other punishmen$ 
as 'acourt-m8aPtial mlay direct. 1

(b) Any person subject to this chaplter who negligently hazards or suffers to be 
haaarded any vessel d the armed forces shall be punbshed as a court-martial m'ay direct. 
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$911. Art. 111. Drunken or reckless driving 
Any person subject to this chapter who operates any vehicle while drunk,or in a 

reckless or wanton manner, shall be punished as  a court-martial may direct. 

$ 912. Art. 112. Drunk on duty 
Any person subjeclt to this chapter ather than a sentinel or look-out, who is Eou.nd drunk 

on duty, shall be punished as  a coupt-marti8al may direct. 

3 913. Art. 113. Misbehavior of sentinel 
Any sentinel or look-out who is found drunk or sleeping upon hie post, or leaves i t  

before he is regularly relieved, shall be punished, if the offense is committed in time of 
war, by death or such other punishment a s  a court-maatial may direct, but if the offense is 
c m l b t e d  a t  any other time, by such punishment other than death as a court-martial 
may direct. 

$ 

$914. Art. 114. Dueling 
Any person subject to this chapter who fights or promotes, or is concerned in or  connives 

at  fighting a duel, or who, having knowledge of a challenge sent or about to be sent, fails 
to repont the fact promptly to the proper authority, shall be punished as a coulrt-martial 
may direct. 

5915. Art. 115. Malingering 
Any person subject to this chapter who for the purpose of avoiding work, duty, or 

service-
(1)feigns illness, physical disablement, mental lapse or derangement; or 
(2) intentionally id i c t s  self-injury ; 


shall be punished as  a coufit-martial may direct. 


$? 916. Art. 116. Riot or breach of peace 
Any person subject to this chapter who causes or panticipates in any riot or breach of 

the peace shall be punished as a court-martial may direct. 

$ 917. Art. 117. Provoking speeches or gestures 
Any person subject to this chapter who uses provoking or reproachful words or gestures 

towards any olther person subject to 'this chapter shall be punished as a court-martial may 
direct. 

$ 918. Art. 118. Murder 
Any person subject to this chapter who, without justification or excuse, unlawfully 

kills a human being, when he- 
(1)has a premeditated design to kill ; 
(2)  intends 60 kill or inflict great bodily harm ; 
(3)  is engaged in an adt which is inherently dangerous to others and evinces a 

wanton dislregard of human life; or 
(4) is engaged in the perpetration or athmpted perpeltriation of burglary, sodomy, 

rape, robbery, or aggravated arson ; 
is guilty of murder, and shall suffer such punishment a s  a court-martial may direct, except 
that if found guilty under clause (1)or (4 ) ,  he shall suffer death or imprimnmenlt for 

-	 life as a court-martial m y  direct. 

§ 919. Art. 119. Manslaughter 
( a )  Any person subject to this chapter who, with an intent to kill or inflict great 

botdily harm, unlawfully kills a human beinfg in the heat of sudden passion oaused 'bya& 
quate provmtion is guilty of voluntary manslaughter and shall be punished a s  a court- 
martial mlay direct. 

(b) Any perslon subject to this chapter who, without an  intent to kill or inflict great 
bodily harm, unlawfully kills a human being- 

(1)by culpable negligence ; or 
(2)  while perpetrating or aottempting to perpetrate an offense, other than tho.se 

named in clause (4)  of section 918 of this title (article 118), directly affecting the 
person ; 

is guilty of involuntary manslaughter and shall be punished as a court-martial may 
direct. 
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$920. Art. 120. Rape and carnal knowledge 
( a )  Any person sulbject t o  this chapter who commits a n  act of sesual intercourse with 

a female not his wife, by force and without her consent, is gullty of rape and shall be 
punished by death or such other punishment a s  a conat-martial may direct. 

( b )  Any person subject to this chapter who, under circumstances not amounting to 
rape, comnlits an aot of sexual intercourse with a female not his wife who has not attained 
the age of sixteen years, is  guilty of carnal knowledge and shall be punished a s  a court- 
mar th l  m~ay direct. 

( c )  Penetration, however slight, is  sufficient to complete either of these offenses. 

5 921. Art. 121. Larceny and wrongful appropriation 
( a )  Any person subject to this chapter who wro~igfully takes, obtains, o r  withholds, 

by any means, from the possession of the owner or of any oLher person any money, personal 
property, or article of value of any kind- 

(1 )  with intent permanently to deprive or defraud another person of the use and 
benefit wf property or to  approprialte i t  to his on'n use or the use of any person other 
than  the owner, steals that property and is  guilty of larceny ;or 

(2 )  with intent temporarily to deprive or defraud another person of the use and 
benefit 'of property or to  appropriate i t  to  his own use or the use of any person other 
than the owner, isguilty of wrongful appropriation. 
( b )  Any person found guility of larceny or wrongful appropriation shall be punished 

as  a court-martial may direct. 

§ 922. Art. 122. Rubbery 
Any person subject to this chapter who with intent to steal takes 'anything of value 

f r m  the  person, o r  i n  the presence of another, against his will, by means of force or  
violence or f e a ~  of immediate or future injury t o  his person or property or to the person 
or property of a relative or membler of his family or  of anyone in his company a t  the time 
of the robbery, is guiaty of robbery and  shall be punished a s  a court-martial may direct. 

§ 923. Art. 123. Forgery 
Any person subject to this chapter who, with intent to  defraud- 

(1)falsely makes or alters any signature to, or any part of, any writing which 
would, if genuine, apparently impose a legal lilajbility on another or change his legal 
right or liability to  his prejudice ;or 

(2)  utters, offers, issues, or transfers such a writing, known by him to $be so made 
or altered ; 

is guilty of forgery and shall be punished a s  a court-martial may direct. 

*$923a. Art. 123a. Making, drawing, or uttering check, draft, o r  order without suficient 
funds 

Any person subject to this chapter who- 
( (1 )  for  the procurement of lany article or thing of value, with intent to defraud; or 
(2) fo r  he payment of any past due obligation, or for any other purpose, with 

intent to  deceive ; 
makes, draws, utters, or &livers lmg check, draft, or order for the payment of money 
upon any bank or other depository, knowing a t  the time that  the maker or drawer1 has 
not or will not have sufficient funds in, or credit with, bhe banlk or  other depository for  
bhe payment of that  check, draft, or order in  full upon its presentment, shall be punished a s  
a court-martial may direct. The making, drawing, uttering, or delivering by a maker or 
drawer of a check, draf t  or order, payment of which is refused by the drawee because of 
insufficient fulllds of the maker or drawer in the drawee's possession or  control, is prima 
facie evidence of his intent to  defraud or deceive and of his knowledge of insufficient 
funds in, o r  credit with, that  bank or other depository, unless 'che maker o r  drawer pays 
the holder the amount due within, five days after receiving notice, orally or in writing, 
that  the check, draft, or order was not paid on presentment. In this section, the word 
'credit' means a n  arrangement or  understanding, express or implied, with the 'bank or 
other depository for  the payment of that  check, draft, or order. 

§ 924. Art. 124. Maiming 
Any person subject to this chapter who, with intent to injure, disfigure, or disable, 

inflicts upon the person of another a n  injury which- 
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(1 )  seriously disfigures his person by any mutilation thereof ; 
( 2 )  destroys or disables any member or organ of his body ;or  
(3) seriously diminishes his physical vigor by the injury of any ineinber or organ; 

is guilty of maiming and shall be pnnjshed as a court-martial may direct. 

$925. Art. 125. Sodomy 

(a) Any person subject to this chapter who engages in unnatural carnal copulation 
with another person of the same or  opposite sex or with an aniinal is  guilty of sodomy. 
Penetration, however slight, is sufficient to complete the offense. 

(b) Any person found guilty of sodomy shall be punished a s  a court-martial may direct. 

5926. Art. 126. Arson 

( a )  Any person subject to  this chapter who willfully and malicionsly burns or sets on 
fire a n  inhabited clmel~ling, or any other structure, movable or immovable. ~rhei-ein to the 
knowledge of the offender there is a t  the time a human being, is guilty of aggmrated arson 
and shall be punished a s  court-martial may direct. 

(b) Any person subject to this chapter who ~villfully ancl inaliciously burns or sets 
fire to the property of another, except a s  provided in subsection ( a ) ,  is guilty of simple 
arson and shall be punished a s  a court-martial may direct. 

5927. Art. 127. Extortion 
Any person subject to this chapter who communicates threats to another person with 

the intention t h e r a y  to obbain a n ~ t h i n g  of ralue or any acquittance, adrantage, or 
immunity is guilty of extortion and shall be punished a s  a court-martial may direct. 

$928. Art. 128. Assault 
( a )  Any person subject to this chapter who attempts or offers with unlawful force 

or violence to do bodily harm to another person, whether or not the atrempt or offer is  
consummated, is guilty of assault anld shall 'be punished a s  a court-martial lnay clirect. 

(b)  Any person subject to  this chapter who- 
(1) commits a n  assault mith a dangerous weapon or other ineans or force likely to 

produce death or  grievous bodily harm ;or 
( 2 )  commits a n  assault and intentionally inflicts grierous bodily harm with or 

withont a weapon ; 
is  guilty of aggravated assault and shall be punished as a court-martial nlay clirect. 

$929. Art. 129. Burglary 
lAny person subject to this chapter who, with intent to coinmit a n  offense punishable 

under sections 918-928 of this title (articles 11%12S), 'breaks and eaters, in the nighttime, 
the dwelling house of another, is guilty of burglary and shall be punished a s  a court-
martial may direct. 

$930. Art. 130. Housebreaking 

Any person subject to this chapter who unla\r.fully enters the builcling or structure 
of another mith intent to coinmit a criininal offense therein is guilty of housebreaking ancl 
shall be punished a s  a court-martial may direct. 
5931. Art. 131. Perjury 

Any person subject to this chapter who in a judicial proceeding or in a course of 
justice willfully and corruptly gives, upon a lawful oath or in  any forin allo\r.ed by law 
to be substituted for a n  oath, any false testimony material to the issue or matter of inquiry 
is guilty of perjury and shall be punished a s  a court-martial may direct. 

$932. Art. 132. Frauds against the United States 
Any person subject to this chapter-- 

(1) who, knowing i t  to be false or fraudnlent- 
(-4) makes any claim against the United States or any officer thereof; or 
(B) presents to any person in the civil or military service thereof, for approval 

or payment, any claiin against the United States or any officer thereof; 
( 2 )  who, for the purpose of obtaining the approral, allon'ance, or payment of any 

claim against the United States or any officer thereof- 
(A) makes or uses any writing or other paper kno\ving i t  to  contain any false 

or fraudulent statements ; 
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(B)  makes any oath to any fact or to any writing or other paper knowing the 
oath to ,be false ;or 

(C) forges or cowterfeits any signature upon any writing or other paper, or uses 
any such signature knowing i t  to be forged or counterfeited ; 
(3) who, having charge, possession, custody, or control of any money, or other 

property of the United States. furnished or  intended for the armed forces thereof, 
knowingly delivers to any person having authority to receive it, any amount thereof 
less than that  for  which he receives a certificate or receipt ;or 

(4) who, being authorized to make or deliver any paper certifying the receipt of 
any property of the United States furnished or intended for  the armed forces thereof, 
makes or delivers to any person such writing without having full knowledge of the 
truth of the statements therein contained and with intent to defraud the United States; 

shall, upon conviction, be punished a s  a court-martial may direct. 

§ 933. Art. 133. Conduct unbecoming an officer and a gentleman 
Any commissioned officer, cadet, or midshipman who is convicted of conduct unbecoming 

a n  officer and a gentleman shall be punished as  a court-martial may direct. 

5 934. Art. 134. General article 
Though not specifically mentioned in this chapter, all  disorders and neglects to the 

prejudice of good order and discipline in the armed forces, all conduct of a nature t o  bring 
discredit upon the  armed forces, and crimes and offenses not capital, of which persons 
subject t o  this chapter may be guilty, shall be taken cognizance of by a general, special, 
or summary court-martial, according to the nature and degree of the offense, and shall be 
punished a t  the discretion of that court. 

Subchapter XI. MISCELLANEOUS PROVISIONS 
Sec. Art. 
935. 135. Courts of inquiry. 
936. 136. Authority to  administer oaths and to act a s  notary. 
937. 137. Articles t o  be explained. 
938. 138. Complaints of wrongs. 
939. 139. Redress of injuries to  property. 
940. 140. Delegation by the President. 

s935. Art. 135. Courts of inquiry 
( a )  Courts of inquiry to investigate any matter may be convened by any person 

authorized to convene a general court-martial or by any other person designated by the 
Secretary concerned for  tha t  purpose, whether or not the persons involved have requested 
such a n  inquiry. 

(b)  A court of inquiry consists of three or more commissioned officers. For  each court of 
inquiry the convening authority shall also appoint counsel fo r  the court. 

(c) Any person subject to this chapter whose conduct is subject to inquiry shall be 
designated a s  a party. Any person subject to this chapter or employed by the Department 
of Defense who has  a direct interest in  the subject of inquiry has the right to. be designated 
a s  a party upon request to the court. Any person designated a s  a party shall be given 
due notice and has the right to be present, to be represented by counsel, to  cross-examine 
witnesses, and to introduce evidence. 

(d )  Members of a court of inquiry may be challenged by a party, but only for  cause 
stated to  the court. 

(e) The members, counsel, the reporter, and interpreters of courts of inqui,ry shall 
take a n  oath to faithfully perform their duties. 

( f )  Witnesses may be summoned to appear and testify and be examined before courts 
of inquiry, a s  provided for  courts-martial. 

(g )  Courts of inquiry shall make findings of fact but may not express opinions 
or make recommendations unless required t o  do so by the convening authority. 

( h )  Each court of inquiry shall keep a record of its proceedings, which shall be 
authenticated by the signatures of the president and counsel for  the court and forwarded 
to the convening authority. I f  the record cannot be authenticated by the president, it shall 
be signed by a member i n  lieu of the president. I f  the record cannot be authenticated by the 
counsel for the court, i t  shall be signed by n 111tlru1)erin lieu of the  counsel. 
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5936. Art. 136. Authority to administer oaths and to act a s  notary 

* ( a )  The following persons on active duty may administ,er oaths for the  pu,rposes 
of military administration, including military justice, and have the general powers of a 
notary public and of a c o ~ ~ s u l  of the United States, in  the performance of all notarial acts 
to be executed by members of any of the armed forces, wherever they may be, by persons 
serving with, employed by, or accompanying the armed forces outside the United States and 
outside the Canal Zone, Puerto Rico, Guam, and the Virgin Islands, and by other persons 
subject to this chapter outside of the United States : 

(1) All judge advocates of the Army, Navy, Air Force, and Marine Corps. 
(2) All law specialists. 
(3)  All summary courts-martial. 
(4) All adjutants, assistant adjutants, acting adjutants, and personnel adjutants. 
(5)  All commanding officers of the Navy, Marine Corps, and Coast Guard. 
(6)  All staff judge advocates and legal officers, and acting or assistant staff judge 

advocates and legal officers. 
(7)  All other persons designated by regulations of the armed forces or by statute. 

(b)  The following persons on active duty may adnlinister oaths necessary in  the 
performance of their duties : 

(1)The president, law officer, trial counsel, and assistant trial counsel for all  general 
and special courts-martial. 

(2)  The president and the counsel for the court of any court of inquiry. 
(3 )  All officers designated to take a deposition. 
(4) A11 persons detailed to conduct a n  inyestigation. 
(5)  All. recruiting officers. 
(6)  All other persons designated by regulations of the armed forces or by statute. 

(c)  No fee may be paid to  o r  received by any person for the performance of any notarial 
act herein authorized. 

( d )  The signature without seal of any such person acting a s  notary, together with the 
title of his office, is  prima facie evidence of his authority. 

$937. Art. 137. Articles to be explained 
Sections 802, 803, 807-815, 826, 827, 831, 837, 835, 855, 877-934, and 937-939 (articles 

2, 3, 7-15, 25, 27, 31, 37, 38, 55, 77-134 and 137-139) of this chapter shall be carefully 
explained to each enlisted member a t  the time of his entrance on active duty, or within six 
days thereafter. They shall be explained again after he has completed six months of active 
duty, and again a t  the time when he reenlists. A complete test  of the Uniform Code of 
Military Justice and of the regulations ljrescribed by the President thereunder shall be made 
available to any person on active duty upon his request, for his personal examination.. 

5 938. Art. 138. Complaints of wrongs' 
Any member of the armed forces who believes himself ~vrongecl by his conlmanding 

officer, and who, upon due application to that  commanding officer, is refused redress, may 
complaiil to any superior commissioned officer, who sh~all forn.artl the cu~nplaint to the 
o5cer exercising general court-martial jurisdiction over the officer against \vhom i t  is made. 
The officer exercising general court-martial jurisdiction shall examine into the conlplaint 
and take proper measures for redressing the wrong complained of;  :~nd he shall, a s  soon a s  
possi,ble, send to the  Secretary coilcerned a true statement of that  complaint, with the pro-
ceedings had thereon. 

$939. Art. 139. Redress of injuries to  property 

(a )  Whenever complaint js made to any commanding officer that  willful damage hlas 
been done to the property of any person or thalt his property has been \vrongfully taken by 
members of the ,armed forces, he may, under such regulations a s  the Secretary concerned 
may prescribe, convene a board to  investigate the complaint. The board shall consist of from 
one to three conlmissioued officers and, for the purpose of that  investigation, i t  has 1)ower to 
summon witnesses and examine them upon oath, to receire depositions or other documentary 
evidence, and to assess the damages sustained against the responsible l~arties. The assess- 
ment of damages made by the board is subject to the approval of the commanding officer, 
and in the amount approved by him shall be charged against 'the pay of the  offenders. The 
order of the commanding officer directing charges herein authorized is  conclusive on any dis- 
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bursing officer for  the payment by him to the injured parties & the damages so assessed 
and approved. 

( b )  If the offenders cannot be ascerbained, but the organization or detachment to which 
they belong is known, charges totaling the amount of damages assessed and approved mlay 
be made in such proportion a s  may be considered just upon the individual members thereof 
who are shollvn t o  have been present a t  the scene a t  the (time the damages compkiined d 
were inflicted, a s  determined by the approved findings of the board. 

3940. Art. 140. Delegation by the President 
The President may delegate any authority vested in  him under this chapter, and provide 

for the subdelegation of any such authority. 



Appendix 3 

STATUTES TO WHICH MILITARY PERSONNEL SHOULD 

HAVE READY ACCESS 


DEFINITIONS AND RULES OF CONSTRUCTION 
The following are  definitions prescribed in title 10 and title 1, United States Code, 

which apply to the Uniform Code of Military Justice and to other provisions of title 10:  

TITLE 10-ARMED FORCES 

CHAPTER 1. DEFINITIONS 
3 101. Definitions. 

I n  addition to the definitions in sections 1-5 of title 1, the follovving definitions apply 
in this title : 

(1) "United States", in a geographic sense, means the States and the District of 
Columbia. 

(2) "Territory" means any  Territory organized after this title is enacted, so long as  it 
remains a Territory. 

(3) "Possessions" includes the Virgin Islands, the Canal Zone, Guam, American Samoa, 
and the guano islands, so long a s  they remain possessions, but does not inclncle ally Terri- 
tory or Commonwealth. 

(4) "Armed forces" means the Army, Navy, Air Force, Marine Corps, and Coast 
Guard. 

( 5 )  "Department", when used with respect to a military department, means the ex- 
ecutive part of the department and all field headquarters, forces, reserve components, in- 
stallations, activities, and functions under the control or supervisioll of the Secretary of 
the department. When used with respect to the Department of Defense, it  means (the esecu- 
tive part of the department, including the executive parts of the military departments, and 
all  field headquarters, forces, reserve compooents, installations, activities, and functions 
under the  control or supervision of the Secretary of Defense, including those of the military 
departments. 

(6) "Executive part of the department" means the executive part of the Department 
of Defense, Department of the Army, Department of the Navy, or Department of the Air 
Force, ,as the case may be, a t  the seat of government, 

(7)  "Military departments" means the Department of the Army, the Department of 
the Navy, and the Department of the Air Force. 

(8) "Secretary concerned" means- 
(A) the Secretary of the Army, with respect t o  matters concerning Army; 
(B)  the Secretary of the Navy, with respect to  matters concerning the Navy, the 

Marine Corps, and the Coast Guard when i t  is  operating a s  a service in the Navy; 
(C) the Secretary of the Air Force, with respect to matters concerning the Air 

Force ; and 
(D) the Secretary of the Treasury, with respect to  matters concerning the Coast 

Guard when i t  is  not operating as  a service in  the Navy.l 
(9) "National Guard" means the Army National Guard and the Air National Guard. 
(10) "Army National Guard" means that  part of the organized militia of the several 

States and Territories, Puerto Rico, the Canal Zone, and the District of Columbia, active 
and inactive, that- 

(A) is a land force; 

=See 80 Stat. 938 (1966), 49 U.S.C.A. 5 1655(b) (1966), which transferred the Coast Guard to 
the Department of Transportatiou during peacetime. 

A3-1 
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( B )  is trained, and has i ts  officers appointed, under the sixteenth clause of section 
8, article I ,  of the Constitution; 

(C) is  organized, armed, and equipped wholly o r  partly a t  Federal expense; and 
(D) is federally recognized. 

(11) "Army National Guard of the United States" means the reserve component of the 
Army all of whose members a r e  members of ,the Army National Guard. 

(12) "Air National Guard" means that part of the organized militia of the several 
States and Territories, Puerto Rico, the Canal Zone, and the District of Columbia, active 
and inactive, that- 

(A) is  an a i r  force; 
(B) is trained, and has its officers appointed, under the  sixteenth clause of section 

8, article I, of the Constitution ; 
(C) is organized, armed, and equipped wholly or partly a t  Federal expense; and 
(D)  is federally recognized.> 

(13) "Air National Guard of the United States" means the reserve component of the 
Air Force al l  of whose members are  members of the Air National Guard. 

(14) "OEtcer" means commissioned or  warrant officer. 
(15) "Commissioned officer" includes a commissioned warrant officer. 
(16) "Warrant officer" means a person who holds a commission or warrant in a war- 

rant  officer grade. 
(17) "Enlisted member'' means a person in a n  enlisted grade. 
(18) "Grade" means a step or degree, i n  a graduated scale of office or military rank, 

that  is established and designated a s  a grade by law or regulation. 
(19) "Rank" means the order of precedence among members of the armed forces. 
(20) "Rating" means the name (such a s  "'baatswain's mate") prescribed for  members 

of a n  armed force in an occupational field. "Rate" means the name (such a s  "chief boat- 
swain's mate") prescribed for  members in  the same rating or other category who are in 
the same grade (such a s  chief petty officer or seaman apprentice). 

(21) "Authorized strength" means the largest number of members authorized to be in 
a n  armed force, a component, a branch, a grade, or any other category of the armed forces. 

(22) "Active duty" means full-time duty in the active military service of the United 
States. It includes duty on the  active list, full-time training duty, annual training duty, and 
attendance, while in  the active military service, a t  a school designated as  a service school 
by law or by the Secretary of the military department concerned. 

(23)  "Active duty for  a period of more than 30 days" means active duty under a call 
o r  order that  does not specify a period of 30 days or  less. 

(24) "Active service" means service on active duty. 
(25) "Active status" means the status of a reserve commissioned officer, other than a 

commdssioned warrant officer, who i s  not in  the inactive Army National Guard or inactive 
Air National Guard, on a n  inactive status list, or in  the Retired Reserve. 

(26) "Supplies" includes material, equipment, and stores of a l l  kinds. 
(27) "Pas" includes basic pay, special pay, retainer pay, incentive pay, retired pay, 

and equivalent pay, but does not include allowances. 
(28) "Shall" is used in a n  imperative sense. 
(29) "May" is  used in a permissive sense. The words "no person may . . ." mean that  

no person is required, authorized, or permitted to do the act prescribed. 
(30) "Includes" means "includes but is  not limited to". 
(31) "Inmtive-dbty training" means-

(A) duty Prescribed for Reserves by the Secretary concerned under section 206 of 
title 37 or any other Provision of law; and 

( B )  special additional duties authorized for Reserves by a n  authority designated 
by the Secretary concerned and performed by them on a voluntary basis in  connection 
with the prescribed training or maintenance activities of the units to  which they 
a re  assigned. 

It includes those duties when performed by Reserves in  their status a s  members of the 
National Guard. 

(32) 'lSpouse" means husband or wife, a s  the case may be. 
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(33) "Regular", with respect t o  a n  enlistment, appointment, grade, or office, means 
enlistment, appointment, grade, or office in a regular component of a n  armed force. 

(34) "Reserve", with respect to a n  enlistment, appointment, grade, or office, means en- 
listment, hppointment, grade, or office held a s  a Reserve of an armed force. 

(35) "Original", with respeet to the appointment of a member of the armed forces 
in  a regular or reserve component, refers to his most recent appointment in  .that component 
that  is  neither a promotion nor a demotion. 

NOTE.The following extract of ti t le 1,United States Code, sets for th  the  definitions first referred 
to  in tit le 10, above : 

TITLE 1-GENERAL F'ROVISIIONS 

CHAPTER 1. RULES O F  CONSTRUCTION 

§ 1. Words denoting number, gender, and so  forth. 
I n  determining the meaning of any Act of Congress, unless the context indicate* 

otherwise-
words importing the singular include and apply to several persons, parties, or things ; 
words importing t h e  plural include the singular ; 
words importing the masculine gender include the feminine a s  well ; 
words used in the present tense jnclude the future a s  well a s  the present; 
the words "insane" and "insane person" and "lunatic" shall include every idiot, luna- 

tic, insane person, and person non compos mentis ; 
[thewords "perscm" and "whoever" include corpolcations, companies, associations, firms, 

partnerships, societies, and joint stock companies, a s  well as  individuals ; 
"officer" includes any person authorized by law to perform the duties of the office ; 
"signature" or "subscription" includes a mark when the person making the same in- 

tended i t  a s  such ; 
"oath" includes affirmation, and "sworn" includes affirmed; 
"writing" includes printing and typewriting and reproductions of visual symbols by 

photographing, multigraphing, mimeographing, manifolding, or otherwise. 

52. "County" a s  including "parish", and so  forth. 
The wold "county" includes a parish, or any other equivalent subdivision of a Sbate o r  

Territory of the  United States. 

§ 3. 'Vessel" a s  including all means of water transportation. 
The word "vessel" includes every description of watercraft or other artificial con- 

trivance used, or capable of being used, a s  n means of transportation on water. 

§ 4. "Vehicle" a s  including all  means of land transportation. 
The word "vehicle" includes every description of carriage or other artificial contrivance 

used, o r  capable of being used, a s  a means of transportation on land. 

5 5. "Company" or  "association" a s  including successors and assigns. 
The word "company" or "association", when used in reference to  a corporation, shall 

be deemed to embrace the words "successors and assigns of such company or association", 
in  like manner a s  if these last-named words, or words of similar import, were expressed. 

STATUTES APPLICABLE TO ALL OF THE ARMED FORCES 
10 U.S.C. § 501 

$501. Enlistment oath: who may administer. 
Each person enlisting in an armed force shall take the following oath : 

"I, --------------------------, do solemnly swear (or  affirm) tha t  I will support 
and defend the Constitution of the  United States ,against all enemies, foreign and do- 
mestic; tha t  I will bear true faith and allegiance to the same; and that  I will obey the 
orders of the President of the United States and the orders of the officers appointed 
over me, according to regulations and the Uniform Code of Military Justice. So help 
me God." 

This oath or aflirmation may be taken before any commissioned officer of any armed force. 
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10 U.S.C. § 972 

1972. Enlisted members; required t o  make up time lost. 
An enlisted member of a n  armed form who- 

(1) deserts; 
(2) is absent from his organization, station, o r  duty for more than one day without 

proper authority, a s  determined by competent authority ; 
(3)  is  confined for more than one day while ,awaiting trial and disposition of his 

case, land whose conviction has become final; 
(4) is confined for more than one day under a sentence that  has  become final ; or 
(5) is unable for more than one day, as  determined by competent authority, to  per- 

form his duties because of intemperate use of drugs or alcoholic liquor, or because of 
disease or  injury resulting from his misconduct; 

is  liable, after his return to full duty, to serve for a period that,  when added t o  the period 
that he served before his  absence from duty, amounts to the term for which he  was enlisted 
or induded. 

10 U.S.C. 51161 

11161. Commissioned officers: limitations on dismissal. 


( a )  No commissioned officer may be dismissed from any armed force except- 
(1) by sentence of a general court-martial ; 
( 2 )  in  commutation of a sentence of a general court-martial ;or 
(3) in  time afwar, by order of the President. 

(b )  The President m y  drop from the rolls of any armed force any commissioned offi- 
cer (1) who has been absent without authority for  a t  least three months, or ( 2 )  who is 
sentenced to confinement i n  a Federal o r  State penitentiary or correctional institution after 
having been found guilty of Ian offense by a court other than a court-martial o r  other military 
court, and whose sentence has  become final. 

28 U.S.C. 5 1442a 
§ 1442a. Members of armed forces sued o r  prosecuted. 

A civil or criminal prosecution i n  a court of a State of the United States against a 
member d the armed forces of the United States on account of an act done under color of 
his office o r  status, or in  respect to which he claims any right, title, or authority under a 
law of khe United Seat- respecting the armed forces thereof, o r  under the law of war, may 
a t  any time before the trial or final hearing thereof be removed for trial into the  district 
court of the United States for  t h e  district where it  is pending in the manner prescribed by 
law, and i t  shall thereupon be entered on the  docket of the district court, which shall pro- 
ceed as  if the cause had been originally commenced therein and shall have full power to 
hear 'and determine the oause. 

C. 

STATUTES APPLICABLE TO ARMY AND AIR FORCE 
10 U.S.C. 13811 and 8 8811 

13811. Army enlisted members; discharge certificate; limitations on discharge. 


( a )  A discharge certificate shall be given to each lawfully inducted or enlisted member 
of the Army upon his discharge. 

(b )  No enlisted member of the Army may be disch,arged before his term of service 
expires, except- 

(1)a s  prescribed by the Secretary of the  Army ; 
(2) by sentence of a general or spwialcourt-martial ;or 
(3) a s  otherwise provided by law. 

NOTD.10 U.S.C. 5 8811 is identical with the foregoing, except that the words "Air Force" appear 
wherever "Army" appears in 5 3811. 

10 U.S.C. § 4711 and § 9711 

5 4711. Inquests. 

(a) When a person is found dead under circumstances [that require investigation, at 
a place garrisoned by the and under the exclusive juri'sdiction of the United States, 
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the commanding officer shall direct a summary court-martial t o  investigate the circum- 
stances of the death. 

(b) I n  conducting a n  investigation under subseotion ( a ) ,  the summary court-martial 
may summon witnesses and examine them upon oath. 

(c)  The summary court-martial shall promptly submit to  'the colamanding officer a 
report of the investigation and findings a s  t o  the cause of dealth. 

NOTE.10 U.S.C.5 9711 is identical with the foregoing, except thnt the words "Air Force" appear 
where "Army" appears in 5 4711. 

10 U.S.C.§ 4712 and 9 9712 

14712. Disposition of effects of deceased persons by summary court-martial. 

( a )  Upon the  death of- 
(1) a person subject to  the court-martial jurisdiction of the Army o r  the Air Force 

a t  a place or command under the jurisdiction of the Army ;or 
(2) a n  inmate of the Soldiers' Home who dies in  a n  Army hospital outside the Dis- 

trict of Columbia when sent from the Home t o  tha t  hospital for t;reatment ; 
the commanding officer of the  place or  command shall permit the legal representative or the 
surviving spouse of the deceased, if present, to  take possession of the effects of the deceased 
that  a re  then in camp or quarters. 

(b) If there is no legal representative or surviving spouse present, the colllnlanding 
officer shall direct a summary court-martial to  collect the effects of the deceased #that are 
then i n  camp or quarters. 

( c )  The summary court-maria1 may collect debts due the decedent's estate by local 
debtors, pay undisputed local creditors of the deceased to the extent permitted by the 
money of the deceased in the court's possession, and shall take receipts for Ithose payments, 
to  be Siled with t h e  court's final report t o  the  Department of the  Army. 

( d )  As soon a s  practicable a f te r  t h e  collection ,of the effects and lnoney of the de- 
wased, the summary court-martial shall send them a t  the expense of the United States to 
the living person highest on the following list who can be found by the court: 

(1)Surviving spouse or legal representative. 
(2)  son. 
(3) Daughter. 
(4) Father, if he has not abandoned the support of his family. 
(5) Mother. 
(6) Brother. 
(7)Sister. 
(8) Next of kin. 
(9) Beneficiary named in the will of the deceased. 

(e )  If the summary court-martial cannot dispose of the effects under subsection (d)  
because there a r e  110 persons i n  those categories or because the court finds that  the ad- 
dresses of the persons a re  not known or readily a'scertaiaable, the court may convert the 
effects of the deceased, except sabers, insignia, detonations, medals, watches, trinlrets, manu- 
scripts, and other articles valuable chiefly a s  keepsakes, into cash, by public ,or private sale, 
but not until 30 days after the date  of athe death of the deceased. 

( f )  As soon a s  practicable aster the effects have been converted into cash under sub- 
section (e ) ,  the summary court-martial shall deposit all cash in 'the court's possessioll and 
belonging to the estate with the officer designated in regulations, and shall send a receipt 
therefor, together with any will or other papers of value, an inventory of the effects, and 
articles not permitted t o  be sold, t o  the executive part of the Departillenct of the  Army for 
transmission t o  the Soldiers' Home. 

(g )  The summarg court-martial shall make a full report of the ~trtinsactions under 
this section, with respect t o  the deceased, to  the Department of the Army for tralls~llission 
to the General Accounting Office for action authorized in the settlelnellt of accounts of 
deceased members of the Army. 

NOTE.10 U.S.C. 5 9712 is identical with the foregoing, except that the word "Army" appears 
where "Air Force" appears in subsection (a )(1)of 5 4712, nnd "Air Force" appears wherever "Army" 
appears in 8 4712. 
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37 U.S.C. $ 804 

$804. Enlisted members of the Army o r  Air Force: pay and allowances not to  accrue 
during suspended sentence of dishonorable discharge. 

Pay and allowances do not accrue to  an enlisted member of the Army or the Air Force 
who i s  i n  confinement under sentence of dishononable discharge, while the execution of the 
sentence to discharge is suspended. 

d. 

STATUTES APPLICABLE TO THE NAVAL SERVICE 
10 U.S.C. 55947 

$ 5947. Requirement of exemplary conduct. 

A11 commanding ofEcers and &hens in  authority in the naval service are  required to 
show in themselves a good example of virtue, honor, patriotism, and subordination; to be 
vigilant in  inspecting the  conduct of all  persons who are placed under t h d r  colnnland ; to 
guard against and suppress all  dissolute and immoral practices, and to correct, according 
to the laws and regulations of the Navy, all persons who a re  guilty of theill ; and to take 
all necessary and proper measures, under the laws, regulations, and customs of the naval 
service, to  promote land safeguard the morale, the physical well-being, and the general 
welfare of the officers and enlisted persons under their command or charge. 

10 U.S.C. $ 5951 

8 5951. Continuation of authority af ter  loss of vessel or aircraft. 

If the crew of m y  naval vessel or naval aircraft a re  separate froin their vessel or 
aincraft because of its wreck, loss, or destruction, all the coiilmand and authority given to 
the officers of the vessel or aircraft remain in full force until the crew are discharged or 
reassigned. 

10 U.S.C. § 5952 

§ 5952. Marine Corps organizations on vessels: authority of officers. 
When a n  organization of the Marine Corps is  embarked in any vessel, not a s  part of 

the authorized complement of the vessel, the  authority of the officers of that  organiza- 
tion is the same a s  though the organization were serving a t  a naval station. However, this 
section does not impair the paramount authority of the commanding officer of a vessel 
over the vessel and all  persons embarked in it. 

10 U.S.C. 8 6031 

§ 6031. Chaplains: divine services. 
* * * i; * * * 
(b )  The commanders of vessels and naval activities to which chaplains are  attached 

shall cause divine services to be performed on Sunday, whenever the weather and other 
circumstances allow i t  to be done; and it is  earnestly recommended to all officers, seamen, 
and others i n  the naval service diligently to  attend a t  every performance of the tvorshiP 
of Almighty God. 

(c )  811 persons in the Navy and in the Marine Corps are  enjoined to behave them- 
selves in a reverent and becoming manner during divine service. 

10 U.S.C. 5 6408 


$ 6408. Navy and Marine Corps; warrant officers, W-1: limitation on dismissal. 

( a )  No officer who holds the grade of warrant officer, W-1, may be dismissed from the 

Navy or the Marine Corps except in time of war, by order of the President. 
(b) The President may drop from the rolls of the Navy or the Marine Corps any of- 

ficer who holds the grade of warrant officer, W-1, w h o -  
(1)has been absent without authority for a t  least three months; or 
(2) is sentenced to confinement in a Federal or State penitentiary or correctional 

institution after having been found guilty of an offense by a court other than a court- 
martial o r  other military court, and whose sentence has become flnal. 
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STATUTES APPLICABLE TO THE COAST GUARD 
14 U.S.C. 8 508 

8 508. Deserters; payment of expenses incident to  apprehension and delivery; penalties. 

(b )  No person who is  convicted by court-martial for desertion from the  Coast Guard 
in time of war, and a s  the result of such conviction is dismissed or dishonarably discharged 
from the Coast Guard shall afterwards be enlisted, appointed, or commissioned in any mili- 
tary or naval service of the United States, unless the disability resulting from desertion, a s  
established by this section is  removed by a board of commissioned officers of the Coast 
Guard convened for consideration of the case, and the action of the Board is  approved by 
the Secretary; or unless he is  restored to duty in time of war. 

f. 

TECHNICAL SECTIONS OF ACT OF 10 AUGUST 1956 
NOTE. The act of 10 August 1956 revised, codified, and enacted into law title 10, United States 

Code, Armed Forces, and title 32, United States Code, National Guard.' Certain technical sections of 
the act, Public Law 1028, 84th Congress, ore set forth below. 

Saving and Severability Clauses 
949. ( a )  I n  sections 1-48 of this Act, i t  is the legislative purpose t o  restate, without 
substantive change, the law replaced by those sections on the effective date of (this Act. 
However. laws effective after March 31, 1955, that  are  inconsistent with this Act shall be 
considered as superseding i t  to the extent of the inconsistency. 

(b)  References that  other laws, regulations, and orders make to the replaced law 
shall be considered t o  be made t o  the  corresponding provisions of sections 1 1 8 .  

(c )  Actions taken and offenses committed under the replaced law shall be considered 
to have been taken or committed under the corresponding provisions of sections 1-48. 

( d )  If a par t  of this Act is  invalid, all valid parts that  a re  severable from the invalid 
part remain in  effect. If a pant of this Act is invalid in  one or more of its applications, the 
part remains in effect in  all  valid applications that  are  severable from the invalid ap- 
plications. 

(e )  I n  chapter 47 of title 10, United States Code, enacted by section 1of this Act, no 
inference of a legislative construction is  to  be drawn from the part  in  which any article 
is placed nor from the catchlines of the part  or the article as wt ,out i n  t h a t  ~ h a p t e r . ~  

Effective Date of Uniform Code of Military Justice 
1 .  Chapter 47 of title 10, United States Code, enacted by section 1of this Act, takes 
effect January 1, 1957.4 

Repeal Provisions 
c53. The following laws are  repealed except with respect to  rights and duties that 
matured, penalties that  were incurred, and proceedings that. were begun, before the ef- 
feotive date of this Act and except a s  provided in section 49: * * * [Sections 1,6-11, 13, 
and 14(f)  of the  A d  of 5 May 1950. Repeal of section 1 (Uniform Code of Military Justice) 
is effmtive on the effective date of chapter 47 of title 10, United States Code, enacted by 
section 1of this Act.] ' 

2 70A'Stat. 1 (1956) .  
5706 Stat. 640 (1956). 
4 Ibid.  
5 70A Stat. 641, 680 (1956) .  
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FORMS FOR ORDlERS CONVENING COURTS-MARTIAL 

a. GENERAL COURT-MARTIAL CONVENING ORDERS. 

(1)  Convening orders. 

(Designation of command of officer convening court-martial) 

(Place) (Date) 

Nmn 1.The heading of orders convening general courts-martial (including letterhead, place, 
date, etc.) may be as  indicated, or a s  prescribed i n  regulations of the 'Secretary of a Department. 
This appendix shows only the content required to  be set forth in  all convening orders. Ahbrevia- 
tions authorized in the department may be used. 

A general court-martial is hereby ordered to convene ( a t )  (on board) 
a t  hours on 19-, or as  soon thereafter as practicable, for 
the trial of such persons a s  may properly be  brought before it. The court will be constituted 
as  follows : 

LAW OFFICER 

(Captain) (Colonel) , ( *  ), certified in  accordance with Article26(a) 

MElMBERS 
(Captain) (Colonel) , ( *  1 
(Commander) (Lieutenant Colonel) , ( *  1. 
(Commander) (Lieutenant Colonel) , ( *  ) 
(Lieutenant Commander) (Major) , ( *  1 
(Lieutenant Commander) (Major) , ( *  1 
(Lieutenant) (Captain) , ( *  1 

COUNSEL 

(Lieutenant Commander) (Major) , ( *  ) TRIAL COUNSEL, certi- 
fied in accordance wi,th Article 
27(b). 

(Lieutenant, jg) (First Lieutenant) , ( *  ) ASSISTANT TRIAL 
COUNSEL, not certified in  ac-
cordance with Article 27(b) .  

(Lieutenant Commander) (Major) , ( *  ) DEFENSE COUNSEL, 
certified i n  accordance with 
Article 27 (b)  . 

(Lieutenant) (Captain) , ( *  ) ASSISTANT DEFENSE 
COUNSEL, not certified in ac-
cordance with Article 27 (b). 

NWE 2. Convening orders may be signed personally by the officer having authority t o  convene 
the general court-martial, or may be authenticated in any manner prescribed in regulations of the 
Secretary of a Department. 

NOTE3. Legal qualifications of all counsel of a general court-martial are shown in the convening 
orders. See 671and d. As to limitations on who may conduct the defense, see 48a. 

*NOTE4. ('1. The further identification of the officer members of the court, the law officer, and 
counsel, by service number, organization, etc., mill be as  prescribed in regulations of the Secretary 
of a Department or as is customary in the particular service. 

A4-1 
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NOTE 5. When a commanding officer is designated by the Secretary concerned pursuant t o  
Article 22(a)  (6)  or empowered by the Pr.esident pursuant to Article 22(a)  (7) to convene general 
courts-martial (5a (2) ) ,  the convening order will cite such authorization in the  first paragraph: 

"Pursuant to authority contained in (para , General Orders , Dept -
IS-) (SECNAV l t r  ser of 19-) 

( )', a general court-martial is hereby ordered to convene", etc. 
NOTE6. A succession of orders modifying a convening order may result in  serious errors. When 

practicable, it should be avoided by convening a new court. See 37c(1). It is not  deemed advisable 
to issue a n  order dissolving a court-martial, and when a new court is convened to replace one. in 
existence, the following sentence should merely be added, below the names of the personnel of the 
court (36b), to the order convening the new court : 

"All unarraigned cases in the hands of ,the trial counsel of the general court-martial 
convened by , will be brought to trial before the court hereby convened." 

(2) Order amending convening orders. i 

( a )  Adding members. 
NOTE 7. For heading and closure, see Notes 1and 2 above. 
NOTE8. When an enlisted person has requested enlisted members on the court which tries 

him, the following may be used when his case has already been referred to a court without 
enlisted membership to the number of one-third. See 36c(2) ( a ) .  This general type of order 
may also be modified and used to detail additional officer members to  the court (37a) .  The 
text of such a convening order in  the Army might read as  follows : 

The following members a re  detailed to GCM convened by CM'CO -- Hq 
Gist Inf Div (for the trial of PRIVATE , RA 12 345 678, Co A, 1st  Rn, 61st 
Inf, only) (for the trial of enlisted persons who make a timely request, pursuant to  
Article 25(c) that  enlisted persons serve on i t ) .  

Master Sergeant Co B, 1st Bn, 61st Inf 
Master Sergeant Hq Btry, 3d FA Bn (How) 
Sergeant First Class Co C, 2d B n  1st  In£ 
Sergeant Co B, 3d Bn, 1st  Inf 

NOTE9. Additional members may be detailed for  one specified case only, or for  all cases 
which may come before the court. 

NOTE 10. An order detailing enlisted persons a s  members of a general court-martial must 
show the snit  to which each is assigned. See 4a, 36b, and Article 25 (c). 
( b )  Replacing law oplicer. 

NOTE11.For heading and closure, see Notes 1 and 2 above. This form may be modified to 
replace a member of the court or counsel. 

(Captain) (Colonel) , (*Note 4 above), certified in  accordance with 
Article 28(a) ,  is  detailed Law Officer of the general court-martial convened by 

, vice (Captain) (Colonel) (*Note 4 above), relieved. 

b. SPECIAL COURT-MARTIAL CONVENING ORDERS. 
NOTE 12. Same as  for  general courts-martial, except tha t  no law officer is detailed and the 

manner of stnting legal qualifications of counsel is dieerent. Qualifications of counsel or their 
lack of qualifications in the sense of Article 27 must be shown in the convening order (6c and d ) .  
If  counsel is qualified to act  a s  counsel before a general court-martial (Art. 2 7 ( c ) . ( l ) ) ,  the 
phrase, "certified in  accordance with Article 27(b)"  will be used. If counsel is n judge advocate, 
a law specialist, or a member of the bar of a Federal court or the highest court of a State (Art. 
27(c) ( 2 )  ), but has not been certified in accordance with Article 27(b) ,  the phrases, "judge 
advocate," "law specialist," or  "member of the bar of -," respectively, wlll be used. If 
counsel has none of the foregoing legal quali5cations. the phrase, "not a lawyer in the sense of 
Article 27," will be used. I n  a particular case a convening order might list counsel and their 
legal qualifications or lack of legal qualifications, a s  follows : 

, (Lieutenant) (Captain) , (*Note 4 above), TRIAL COUN- 
SEL, (Judge Advocate) (Law 
Specialist). 

(Ensign) (Second Lieutenant) , (*Note 4 above), ASSISTANT 
TRIAL COUNSEL, not a law-
yer in the sense of Article 27. 

(Lieutenant Commander) (Major) , (*Note 4 above), DEFENSE 
COUNSEL, certified in  accord- 
ance with Article 27 ( b )  . 

(Lieutenant) (Captain) , :(*Note 4 above), ASSISTANT 
DEFENSE COUNSEL, member 
of Bar  of (Supreme Court of 
Ohio) (U.S. District Court, Dis- 
trict of New Jersey). 

N m n  13. When desirable, a convening authority may specify in the order the names of the 
Person or  Persons to be tried. See Notes 8 and 9, above, for the use of "only" in convening orders. 

A4-2 
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C. 	 SUMMARY .COURT-MARTIAL CONVENING ORDERS. 

NOTE14. As to heading, signature, or authentication, etc. see Notes 1 and 2, above. 


Effective this date (,Major) (Lieutenant Commander) ("Note 4, above), 
is detailed a summary court-martil. 
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Charge : Violation of the Uniform Code of Military Justice, Article. 

Specification 

I f lh la  .p.co Islnadfidm for all md.pSrflotlms, they d l1  be nu f&lurmslurlly, h  t  to bsc*,on aqpatals ahoote.II.ehed to
thlmWa 
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and specifications under oath that he is a person subject to the Uniform Code of Military Justice, and that he either 
has personal knowledge of or has investigated the matters set forth therein, and that the same are true in fact, to 

the best of hls knowledge and belief. 

GRADE AN0 ORGANIZATION OF'OFFICER S IGNITURE 

TVPEO NAME 

I have this date informed the accused of the charges against him (MCM, 32&1)). 

OESIGNATION O F  COMMAND O F  OFFICER EXERCISINO ,PLACE 
SUMMARY COURT-MARTIAL JURlSOlCTlON 

The sworn charges above .were received at hours, this date (MCM, 33q). 

.DESIGNATION OF COMMANO O F  CONVENING AUTHORITY PLACE 

Referred for tdal to the court-martial appointed by 

t 19 ,subject to the following instruction2 

BYf of 
COMMANDORORDER 

NAME, GRIOE,ANO OFFICIAL CAPACITY OF OFFICER SIGNING SIGNATURE 

I have served a copy hereof on each of the above-named accused, t h i s d a y  of t 

19-. 

N A M E .  GRADE,AND ORGANIZATION OF TRIAL COUNSEL SIGNATURE 

y ~ h man appmprlets mmmmdar sldna personally, h@lsebla uwds are et?lclmr out. a ~ e l a t l v e  10 pmper lnstrvcllono whlch may bs b 

eluded In Iha lndorssmsnl of rofaancs for tdal. aesMCM, 33J1). I( none, eo alate. 
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THE ACCUSED H4S BEEN PERMITTED AND HAS ELECTED TO REFUSE PUNISHMENT UNDER ARTICLE 15 4S TO 

THE ACCUSED H4S NOT BEEN OFFERED PUNISHMENT UNDER ARTICLE ( 5  AS TO 
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FORMS FOR CHARGES AND SPECIFICATIONS 

a. INSTRUCTIONS. 
1. Use of forms. These forms are to be used in drafting charges and specifications, 

not only for the offenses specifically provided for, but as they may be adapted to like offenses. 
The suggested forms do not as a matter of Iaw exclude other methods of alleging the same 
offenses, but the appropriate form listed with a punitive article setting forth a specific offense 
is prescribed for use, when properly completed, as a sufficient allegation of that offense. 
Except to fill in the blanks with the information required, such a form should not ordinarily 
be added to or deviated from. As to general principles of drafting specifications when an 
offense is not provided for herein, see 28. 

2. Abbreviations. Dates and times should be written in Arabic numerals, and the 
designation of organization or command may include Roman or Arabic numerals and the 
abbreviations "U.S." and "USS." Otherwise, abbreviations should not be used in ,specifi- 
cations. 

3. Numbering of charges and specifications. When there is  more than one charge, 
the charges should be numbered, using the Roman numerals I, 11, etc. When there is more 
than one specification under a charge, the specifications under that charge should be num- 
bered, using the Arabic numerals 1,2, etc. Additional charges (246) are numbered in the 
same manner as  the original charge; a single added charge is designated simply "Additional 
Charge," but if more than one, they are numbered Additional Charge I, Additional Charge 
11, etc. Specifications under additional charges are designated a s  prescribed above. The 
term "Additional" is not used in comedion with the specifications. 

4. Name and description of the accused. The name of the accused as stated in the 
specification should include his first name, middle name or initiai, and, except in a case in 
which the jurisdiction of the court over the person is not dependent upon his being a person 
subject to the Uniform Code of Military Justice (e.g., see Arts. 104, 106), should be accom- 
panied by such descriptive language of rank, grade, armed force, organization, or position 
as  will show that  he is  a person subject to the code, and therefore subject to the jurisdiction . 
of the court as  to persons. The service number of the accused is  not alleged in the specifi- 
cation. In the ordinary case of an enlisted member, for example, the specification would 
read, "In that Private John J. Smith, U.S. Army, Company A, 1st Battalion, 7th Infantry, 
did," etc.; or "In that Yeoman Third Class James P. Jones, U.S. Navy, USS 
did," etc. ;or "In that Airman First Class Harold L. Brown, U.S. Air Force, Headquanters 
W o n ,  402d Bombardment Group, did," etc. A person on active duty belonging to a reserve 
component of the Navy, Marine Corps, or Coast Guard should be described a s  such; far 
example, "In that Lieutenant Charles L. White, U.S. Naval Reserve, USS , 
on active duty, did," etc. 

In  the case of persons subject to the code under Article 2, subsections (3) through (12), 
or subject to trial by court-martial under Article 3 or 4, a description of the accused's 
position or status which will indicate the basis of jurisdiction of a court-martial should be 
averred; e.y., John Jones, (Captain, U.S. Air Force Reserve, on inactive duty training 
authorized by written orders which were voluntarily accepted by him, which orders s~pepeoified 
he was sub je t  to the Uniform Code of Military Justice) (a person in custody of 
serving a sentence imposed by a couxt-mantial) ( a  member of the Public Health Service 
assi-ed to and serving with ) ( a  person within , an  area under 
the control of the Secretary of ) ( a  person convicted of having obtained a 
fraudulent discharge) ( a  former major, U.S. Amy,  who was dismissed by order of the 
President and has made a written application for trial by court-martial), etc. 
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5. Use of aliases. I f  the accused is known by more than one name, a s  when without 
discharge a person enlists two or more times, each time under a different name, he should 
be charged under the name he admits to  be his t rue name. If there be no such admission, 
he should be charged under the name, etc., pertaining t o  his first unterminated enlistment 
with the other names, under aliases; thus, "Private John P. Smith, U.S. Army, Company 
B, 2d Battalion, 7th Infantry, alias Seaman John Brown, U.S. Coast Guard." 

6. I n  case of change of rank or  grade. When the rank or grade of the accused has 
changed since the date of a n  alleged offense, the accused should be designated by his 
present grade followed by a statement of his grade a t  the date of the alleged offense ; thus, 
"In that  Seaman A B, U.S. Navy, then gunner's mate third class, U.S. Navy did," etc. 

7. Time and place of offense. The time and place of the commission of the  offense 
charged should be stated i n  the specification with sufficient precision to identify the offense 
and enable the accused to understand what particular act or omission he i s  called upon to 
defend. It is  proper pleading to allege in  a specification that  a certain offense occurred "on 
or about" a certain day, "at or near" a certain place, or, if it i s  necessary t o  be more explicit 
a s  to the time, "at o r  about" a certain hour, using a 24-hour clock, e.g., "at or about 2300 
hours." These phrases are  to be construed reasonably i n  the light of the circumstances of 
each particular case. When the act  (o r  acts) specified extends over a considerable period 
of time it is proper to allege it (or  them) as having occurred, fo r  example, "from about 15 
June 1967 to about 4 November 1967." So, also, it is proper to  allege that  a n  offense was 
committed while "enroute" between certain points. 

8. Form of specification in joint offense. I n  the  case of a joint offense (26d) each 
accused may be charged separately a s  if he alone was concerned or all  may be charged 
jointly, thak is, in  a single specification, i n  accordance with the principles of the following 
examples, depending on the decision of the person preferring the charges a s  to how the 
persons concerned should be tried. If A and B a r e  joint perpetrators of a n  offense and i t  is 
intended to charge and try both a t  the same trial, they should be charged in a single 
specificahion a s  follows : 

"In that  (A) and ( B )  , acting jointly and i n  pursuance of a common intent, did 
(here allege place, time, and offense) ." 

If it is intended that  B shall be tried alone, he may be charged in the same manner a s  
if he had committed the offense by himself. However, if it is desirable to show in the 
specification t h a t  A was a joint actor with him, even though A i s  not to be tried with B, 
B may be charged a s  follows : 

"In that ( B )  did, in  conjunction with ( A ) ,  (here allege place, time, and offense) ." 
Note that  when several persons a re  to be tried in  a common trial, a s  distinguished from 

a joint trial, each is charged separately on individual charge sheets (26d ;332). 
9. Principals. When a person has not himself directly committed a n  offense, but is  

liable for its commission a s  a principal under Article 77, he may be charged a s  though 
he himself had committed the acts which constitute the offense. 

10. Person against whom offense committed. I n  the case of a n  offense against the 
person or propenty of a person, the first name and surname of that  person should be stated, 
if known. Military rank or grade should be alleged if important to t h e  offense, a s  in  a n  
allegation of disobedience of the command of a superior officer; or if the person has no 
military posikion, i t  may otherwise be necessary to allege his status, a s  in  a n  allegation 
of using provoking words towards a person subject to the code (see Ant. 117). Address, 
station, or military organization of the person against whom the offense was committed 
need not ordinarily be alleged. 

If the name of the  person against whom the offense was committed is  not known, he 
may be described a s  "a person whose name i s  unknown." 

11. Value. When the value of property or other amount is material with respect to the 
amount of punishment which may be adjudged upon conviction of an offense, the value or 
amount should be alleged, for in  such a case increased punishments that  a re  contingent 
upon value may not be adjudged unless there is  an allegation, a s  well a s  proof, of a value 
which will support the punishment. See, for  a discussion of value, 200 a ( 7 )  (Larceny). If 
several anticles of different kinds a re  the subject of the offense, the value of each article 
should be stated, followed by a statement of the aggregate value. An example of pro,per 
pleading in this respect would be that  the accused stole "one shirt, value of about $ ; 

,$-; and one blanket, value of about $-; one pair of shoes, value Of about 
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of a total value of about $---." The value should be stated a s  "value $2.08" if known 
exactly ; or  "value of about $5.00" if not so exactly known, a s  in  the case of used items of 
property. These principles apply equally to allegations of amount. 

12. Law of war. I n  the case of a person subject to trial by general court-martial by 
the law of war (see Art. 18) ,  the Charge should be: "Violation of the Law of War"; or 
"Violation of -----, -----," referring to the local penal law of the occupied territory. See 14. 
However, the erroneous designation of a n  article of the Uniform Code of Military Justice 
in such a case does not affect the jurisdiction of the court. 

13. Descriptions. I n  describing property generic terms should be used and details not 
necessary to a statement of the elements of the offense should be omitted. For  example, in  
alleging property stolen, damaged or destroyed, the property should be described a s  "a 
radio," "an automobile," "a watch," and descriptive details such a s  make, model, color, and 
serial number should be omitted. I n  alleging weapons used in offenses of violence, the 
weapon should be described as  "a knife," "a pistol," or "a rifle," without adding other 
unnecessary descriptive words. Details necessary t o  complete the offense must, however, be 
alleged ;fo r  example, if possession of only certain types of knives is  prohibited by la general 
regulation, <the critical characteristic must be included in alleging a violation (e.g., "a knife 
with a blade more than 3 inches long"). 

14. Documents. Where documents must be alleged, a s  in the case of regulations and 
written orders allegedly violated (Art. 92(1) and (2)  ), bad checks (Arts. 123a and 134), 
and documents wrongfully possessed or used (Art. 134), the document may be set forth 
word for word or it may be described, in which case the description must be sufficient to 
permit the accused to be fully aware of the offense charged. For  action where the accused 
claims that  he has not been adequately informed of the offense charged, see 69b. I n  dealing 
with checks and other brief documents, word for word pleading is  usually preferable. When 
regulations and other directives are  alleged by description, care must be used to correctly 
identify the document and the precise portion or  portions allegedly violated. 

b. SPECIMEN CHARGES. 

Charge I: Violation of the Uniform Code of Military Justice, Article 83. 
Specification: I n  that  Private Richard Roe, U.S. Army, Company A, 2d Battalion, 

2d Infantry, alias Private John Doe, U.S. Army, Company B, 1st  Battalion, 29th Infantry, 
did under the name of John Doe, a t  Fort  Jay, New York, on or about 24 October 1967, by 
means of deliberate concealment of the fact that  he was then a private in said Company A, 
2d Battalion, 2d Infantry, procure himself to be enlisted as  a private in the Army and did 
thereafter a t  Fort Jay, New York, receive allowances under the enlistment so procured. 

Charge 11: Violation of the Uniform Code of Military Justice, Article 85. 
Specification: I n  that  Private Richard Roe, U.S. Army, Company A, 2d Battalion, 

2d Infantry, alias Private John Doe, U.S. Army, Company B, 1st  Battalion, 29th Infantry, 
did, on or about 6 June 1967, without authority and with intent to remain away therefrom 
permanently, absent himself from his organization, to wit:  Company A, 2d Battalion, 2d 
Infantry, and did remain so absent in desertion until he was apprehended on or about 
4 November 1967. 

Charge 111: Violation of the Uniform Code of Military Justice, Article 134. 
Specification 1: I n  that  Private Richard Roe, U.S. Army, Company A, 2d .Battalion, 

2d Infantry, alias Private John Doe, U.S. Army, Company B, 1st  Battalion, 29th Infantry, 
was, a t  Chicago, Illinois, on or  about 5 June 1967, drunk and disorderly in uniform in a 
public place, to wit:  Joe's Tavern, located a t  935 Blank Street in said city. 

Specification 2: I n  that  Private Richard Roe, U.S. Army, Company A, 2d Battalion, 
2d Infantry, alias Private John Doe, U.S. Army, Company B, 1st  Battalion, 29th Infantry, 
did, a t  Fort  Sheridan, Illinois, on or about 5 June 1967, wrongfully and willfully discharge 
a firearm, to wit :  a carbine, in the day room of Company A, 2d Battalion, 2d Infantry, 
under circumstances such a s  to endanger human life. 
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c. FORMS FOR SPECIFICATIONS. 

ARTICLE 78 

1. I n  that ,knowing that ( a t )  (on board)' 
on or about IS-, -- had comlllitted a n  offense 
punishable by the Uniform Code of Military Justice, to wit : 
did, ( a t )  (on board) ,on or about IS-, in  
order to (hinder) (prevent) the (apprehension) (trial) (punishment) 
of the said , (receive) (comfort) (assist) the said 

ARTICLE 80 

2. I n  that - did, ( a t )  (on board)' , on or 
about IS-, attempt to (escape from lawful confinement 
in  ) (steal , of a value of '(about) $ , 
the property of 1 ( 1. 

ARTICLE 81 

3. I n  that  did, ( a t )  (on board) , on 
or about 1 9 ,  conspire with (and 

) to commit a n  offense under the Uniform Code of Military 
Justice, to wit :  (larceny of , of a value of (about) 
, the property of ) ( 1, and 
in order to effect the object of the conspiracy the said 
(and ) did 

ARTICLE 82 

4. I n  that 
or about IS-, 

did, (a t ) '  (on board) , on 
by (here state the manner and form of 

solicitation or advice), (solicit) (advise) (and 

to (desert in violation of Article 85) (mutiny in violation of Article 94),* 

[and, as  a result of such (solicitation) (advice), the offense (solicited) 

(advised) was, on or about IS-, ( a t )  (on board) 


, (attempted) (committed)' by (and 

*If the offense solicited or advised is not attempted or committed, omit the 
words contained in brackets. 

5. I n  that  did, ( a t )  (on board) , on or 
about 19-, by (here state the manner and form of solicita- 
tion or advice), (solicit) (advise) (and 1 
to commit (an act of misbehavior before the enemy in violation of Article 
99) (sedition in violation of Article 94), *[and, as  a result of such (solicita- 
tion) (advice)', the offense (solicited) (advised) was, on or about 

IS-, ( a t )  (on board) , committed by 
(and )'I. 

*If the ofPense solicited or advised is not committed, omit the  words contained 
in brackets. 

ARTICLE 83 

6. I n  that did, ( a t )  (on board) , on or 
about IS-, by means of [knowingly false representations 
that  (here state the fact or facts material to qualification for enlistment 
or appointment which were represented), when in fact (here state the true 
fact or facts) I [deliberate concealment of the fact that  (here state the fact 
or facts disqualifying the accused for enlistment o r  appointment which were 
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concealed)], procure himself to be (enlisted as  a ) (ap-
pointed a s  a ) in the (here state the armed force in which 
the accused procured the enlistment or appointment), and did thereafter, 
( a t )  (on board) ,receive (pay) (allowances) (pay and allow- 
ances)' under the (enlistment) (appointment) so prwured. 

7. I n  that did, ( a t )  (on board) , on or 
about 19-, by means of [Bnowingly false representations 
that  (here state the fact or facts material to eligibility for separation which 
mere represented), when in fact (here state the true fact o r  facts) I [delib-
erate concealment of the fact that  (here state the fact or facts concealed 
which made the accused ineligible for separation)], procure himself to be 
separated from the (here state the armed force from which the accused 
procured his separation). 

ARTICLE 84 

8. I n  that did, ( a t )  (on board) , on or 
about 19-, effect [the (enlistment) (appointment) of 

a s  a in (here state the armed force in  which 
the person was enlisted or appointed) ] [the separation of 
from (here state the armed force from which the person was separated) I,  
then well knowing that  the said was ineligible for such 
(enlistment) (appointment) (separation) because (here state facts 

whereby the enlistment, appointment, o r  separation was prohibited by law, 
regulation, o r  order). 

ARTICLE 85 

9. I n  that  did, on or  about 19-, with-
out authority and with intent t o  remain away therefrom permanently, 
absent himself from his (unit) (organization) (place of duty) ,  to  wit : 

, located a t  ( (Ape 1, and 
did remain so absent in  desertion until (he was apprehended) on or  about 

19-. 
10. I n  that  did, on or about 19-, with 

intent to (avoid hazardous duty) (shirk important service), namely: 
, quit his (unit) (organization) (place of duty) ,  to  wit :  
, located a t  ( (APO 1, and 

did remain so absent in desertion until on or about 19-. 
11. I n  tha t  , having tendered his resignation and prior 

to due notice of the acceptance of the same, did, on @rabout 
1 9 ,  without leave and with intent to remain away therefrom permanently, 
quit his (post) (proper duties), to wit : ,and did remain so  
absent in  desertion until (he was apprehended) on or about 
19-. 

12. In  that  did, ( a t )  (on board) , on or 
about 19-, attempt t o  [absent himself from his (unit) 
(organization) (place of duty) t o  wit : , without authority 
and with intent to remain away therefrom permanently] [quit his (unit) 
(organization) (place of duty), t o  wit: , located a t  

, with intent to (avoid hazardous duty) (shirk important 
service) namely I [: I. 

ARTICLE 86 

13. I n  that  did, ( a t )  (on board) , on 
or  about 19-, without authority, (fail to go a t  the time 
prescribed to)  (go from) his appointed place of duty, t o  wi t :  (here set 
forth the appointed place of duty). 
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14. I n  that  did, on or about 19-, 
without authority, absent himself from his (unit) (organization) (place 
of duty a t  which he was required to be) ,  to  wit : , located a t  
( ) (Ape ), and did remain so  absent until 
on or about 19-. 

15. I n  that  did, on or about 19-, 
without authority and with intent to avoid (maneuvers) (field exercises), 
absent himself from his  (unit) (organizationj (place of duty a t  which he 
was required to  be), to wit:  , located a t  ( ) 
(APO ), and did remain so absent until on or about 

19-. 
16. I n  that  , being a member of the 

(guard) (watch) (duty section), did, ( a t )  (on board) , on 
or about 19.-, without authority, go from his (guard) 
(watch) (duty section) with intent to abandon the same. 

ARTICLE 87 

17. I n  that did, (at) (on b a r d )  
on o r  about 19-, through (neglect) (design) miss the 
movement of (Aircraft No. ) (Flight 11) ( the USS 

) (Company A, 1st Battalion, 7th Infantry) ( ), 
with which he was required in the course of duty to move. 

ARTICLE 88 

18. I n  that  did, ( a t )  (on board) , on or 
about 19-, [use (orally and publicly) ( 1 
the following contemptuous words] [in a contemptuous manner, use (orally 
and publicly) ( ) the following words] against the [ (Presi-
dent) (Vice President) (Congress) (Secretary of ) 1 
[(Governor) (legislature) of the (State of ) (Territory of 

1 (- ), a (State) (Territory) ( ) 
i n  which he, the said ,was then (on duty) (present)], t o  
wit :" ,"or words to  that  effect. 

ARTICLE 89 

19. I n  that  did, (a t )  (on board) , on 
or about 19-, behave himself with disrespect toward 

, his superior commissioned officer, by (saying t o  him, 
," or  words to  that  effect) (contemptuously turning from 

and leaving him while he, the said , was talking to him, 
the said 1 ( 1. 

ARTICLE 90 

20. I n  that  - did, (a t )  (on b a r d )  , o,n 
or about 19-, strike , his superior com- 
missioned officer, who was then in the execution of his office, ( in)  (on) 
the -.with ( a )  (his) 

Drawing or 21. I n  that  did, ( a t )  (on board) , On 
lifting up a or about 19-, (draw) (lift up) a weapon, to wit:  a 
weapon against 
superior , against , his superior commissioned offi- 
commissioned cer, who was then in the execution of his office. 
officer 
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22. In that did, (a t )  (on board) , on 
or about 19-, offer violence against , his 

superior commissioned officer, who was then in the execution of his offlce 
by-. 

23. In  that , having received a lawful command from 
, his superior commissioned officer, to , did, 

(a t )  (on board) , on or about 19-3 will-
fully disobey the same. 

ARTICLE 91 

24. I n  that did, (at)  (on board) , on 
or about 19-, (strike) (assault) , his 
superior officer, who was then in the execution of his 
offlce, by him (in) (on) (the ) with ( a )  
(his) 

26. I n  that , having received a lawful order from 
,his superior officer, to , did, 

(a t )  (on board) . on or about -19-, will-
fully disobey the same. 

26. I n  that , (a t )  (on board) , on or 
about 19-, [did treat with contempt] [was disrespect- 
ful in (language) (deportment) toward] , his superior 

officer, who was then in the execution of his office, by (say- 
ing to him, " ," or words to 
that effect) (spitting a t  his feet) ( 1. 

ARTICLE 92 

27. In  that did, (a t )  (on board) ' On
or about 19-, (violate) (fail to obey) a lawful general 
(order) (regulation), to  wit : [paragraph , (Army) (Air 
Force) Regulation , dated 19-1 [General 
Order No. , U.S. Navy, dated 19-1 

28. In that , having knowledge of a lawful order is- 
sued by , to wit : [paragraph , ( th  
Combat Group Regulation No. ) ( th Air 
Base Group Regulation No. 1 ( 1, (uss 

, Instruction ), dated 1 
[ I, an order which it was his duty to  obey, did, (at) (on 
board) , on or about 19-, fail to obey the 
same by 

NOTE: Specification No. 27 alleges a violatlon of Article 92(1) ; Specification 
No. 28 i s  appropriate for alleging under Article 92(2,) a violation of any written 
order or regulation which Is not "general" in the sense of Artlcle 9 2 ( 1 ) .  See 
171 a, b. 

29. In that , having knowledge of a lawful order is- 
sued by (to submit to certain medical treatment) (to 

APP 6c 

Offering
violence to 
superior 
commissioned 

oficer 

disobedience of 

superior

commisshned 


oficer 


Asaault on 

warrant, 

noncommissioned, 

or petty o5cer 


Willful 

disobedience of 

warrant, 

noncommissioned, 

or petty officer , 


Contempt or 

disrespect 

toward warrant, 

noncommissioned, 

or petty o5cer 


Violating 
general order 

regulation 

Violating other 
written order 
or regulation 

Failure to 
obey lawful 
order 

) -)(not to ( ), an order 
which i t  was hi,s duty to obey, did, (at)  (on board) , On 
or about 19-, fail to obey the same. 

30. In  that  , (a t )  (on board) , (on Derelict 

or about 19-) (from about 19- to about 
in duty 

19-) ,was derelict in the performance of his duties in that 
he [(negligently) (willfully) failed to (inspect the report of fuel on board 
said ship for the twenty-four hour period ending on ) (inspect 
the guard) (wind and compare all chronometers on board the said 

) as  it was his duty to  do] [ (negligently) (willfully) failed 
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to  (perform complete motor maintenance on a s  it was his 
duty to do thereby permitting the water in the radiator to become seriously 
low) (inspect properly the engine on Aircraft No. -as i t  
was his duty to  do thereby clearing i t  for  flight with a loose sparkplug) 
(keep properly the accounts of - a s  i t  was his duty t o  do by 
neglecting to verify the monthly bank balances fo r  comparison with cash 
deposited) ( 11 [ 3 .  

ARTICLE 93 

31. I n  that  , ( a t )  (on board) , on or 
about 19-, [was cruel toward] [did (oppress) (maltreat) 1 

, a person subject to his orders, by (kicking him in the stom- 
ach) (confining him for twenty-four hours without water) ( ). 

ARTICLE 94 

32. I n  that  ,with intent to (usurp) (override) (usurp 
and override) lawful military authority, did. ( a t )  (on board) 

, on or about 19-, [refnse, in  concert with 
( (and)  ( ) (others whose names are  un- 
known), to (obey the orders of to ) (per-
form his duty a s  ) ] [create (violence) ( a  disturbance) by 
(attacking the officers of the said ship) (barricading himself in  Barracks 
T-7, firing his rifle a t  , and exhorting other persons to join 
him in defiance of 1 ( )I. 

33. I n  that  , with intent to cause the (overthrow) (de- 
struction) (overthrow and destruction) of lawful civil authority, to wit:  

, did, ( a t )  (on board) , on or about 
19-, in concert with ( ) (and)  ( 1 

(others whose names are  unlmown), create (revolt) (violence) ( a  dis- 
turbance) against such authority by (entering the Town Hall of 

and destroying property and records therein)' (marching 
upon and compelling the surrender of the police of 1 
( 1. 

34. I n  that  did, ( a t )  (on board) , on or 
about 19-, fail  to [do his utmost to prevent and suppress 
a (mutiny) (sedition) among the (soldiers) (sailors) (airmen) 
( of ,which (mutiny) (sedition) was being 
committed in his presence, in that  (he took no means to compel the dis- 
persal of the assembly) (he made no effort to assist who 
mas attempting to quell the mutiny) ( ) 1 [take al l  reasonable 
means to inform his superior commissioned officer or his commanding 
officer, of a (mutiny) (sedition) among the (soldiers) (sailors) (airmen) 
( ) of , which (mutiny) (sedition) he the 
said (knew) (had reason to believe) was taking place]. 

35. In  that  , with intent to (usurp) (override) 
(usurp and override) lawful military authority, did, ( a t )  (on board) 

, on or about 19-, attempt to  [create 
(violence) ( a  disturbance) by I [ 1. 

ARTICLE 95 

36. In  that  did, (a t )  (on board) , on 
or 	 about 19-, resist being lawfully apprehended by 

, (an  armed force policeman) ( 1. 
37. I n  that  , having been duly placed in arrest (in 

quarters) (in his company area)  	( ), did, ( a t )  (on board) 
,on or about 19-, break said arrest. 
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38. In  that did, (at)  (on board) , on 
or 	about 19-, escape from (the lawful custody of 

) (lawful codnement in ). 

ARTICLE 96 

39. In that did, (a t )  (on board) , on 
or about 19-, [without proper authority release] [through 
(neglect) (design) suf€erl , a prisoner committed to his 
charge (to escape). 

ARTICLE 97 

40. In that - did, (at)  (on board) on 
or about 19-, unlawfully (apprehend ) 

(place in arrest) (confine in ). 

ARTICLE 98 

41. In that ,being charged with the duty of [ (investi-
gating) (taking immediate steps to determine the proper disposition of) 
charges preferred against , a person accused of an offense 
under the Uniform Code of Military Justice] [ 1, was, (at)  
(on board) , on or about 19--, responsible 
for unnecessary delay in (investigating said charges) (determining the 
proper disposition of said charges) ( ), in that he (did 

) (failed to 1 ( ). 
42. In that ,being charged with the duty of 

did, (at)  (on board) , cn or about 19-, 
knowingly and intentionally fail to (enforce) (comply with) Article 

,Uniform Code of Military Justice, in that he 

ARTICLE 99 

43. I n  that  -did, (at)  (on board) , On 
or about 19-, (before) (in the presence of) the enemy, 
run away (from his company) (and hide) ( ) , (and did not 
return until after the engagement had been concluded) ( ). 

44. In  that did, (a t )  (on board) , on 
or about 19-, (before) (in the presence of) the enemy, 
shamefully (abandon) (surrender) (deliver up) , which 
it was his duty to defend. 

45. I n  that did, (a t )  (on board) Ont 

or about 19-, (before) (in the presence of) the enemy, 
endanger the safety of ,which i t  mas his duty to defend, by 
(disobeying an order from to engage the enemy) (neglect- 
ing his duty as a sentinel by engaging in a card game while on his post) 
(intentional misconduct in that he became drunk and fired flares, thus 
revealing the location of his unit) ( ). 

46. In  that did, (a t )  (on board) , On 
or about 19-, (before) (in the presence of) the enemy, 
cast away his (rifle) (ammunition) ( ) . 

47. In that , (a t )  (on board) , on or 
about 19-, (before) (in the presence of) the enemy, was 
guilty d cowardly conduct as a result of fear, in that 

48. In that did, (at)  (on board) , On 
or about 19-, (before) (in the presence of) the enemy, 
quit his place of duty for the purpose of (plundering) (pillaging) (plunder- 
ing and pillaging). 
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49. I n  that  did, ( a t )  (on board) , on 
or about 19-, (before) (in the presence of) the enemy, 
cause a false alarm in (Fort  ) (the said ship) ( the camp) 
( ) by [needlessly and without authority (causing the call 
to  arms to be sounded) (sounding the general alarm) ] I: I. 

50. I n  that  , being (beiore) (in the presence of) the 
enemy, did, ( a t )  (on board) , on or about 
19-, by (ordering his own troops to halt their advance) ( 1, 
willfully fail  to do his utmost to (encounter) (engage)' (capture) (destroy), 
a s  it was  his duty to do, (certain enemy troops which mere in retreat) 
(----------I. 

51. I n  that  did, ( a t )  (on board) ,on or 
about 19-, (before) (in the presence of) the enemy, fail  
to afford all  practicable relief and assistance to  (the U.S.S. , 
which was engaged in battle and had run aground, i n  that  he failed to take 
her in  tow) (certain troops of the ground forces of ,which 
were engaged in battle and were pinned down by enemy fire, in tha t  he failed 
to  furnish a i r  cover) ( ) a s  he properly should have done. 

ARTICLE 100 

52. I n  that  did, ( a t )  (on board) , on or 
about 19-, [ (compel) (attempt bo compel) , 
the commander of , (to give i t  up to the enemy) (to ab,andon 
said by ] [without proper authority, strike 
the (colors) (flag) to the enemy]. 

ARTICLE 101 

53. I n  that  did, ( a t )  (on board) , on or 
about 19-, disclose the (parole) (countersign), to  wit : 

, to ,a person who was not entitled to receive 
it. 

54. I n  that  did, ( a t )  (on board) , on or 
about 19-, give to , a person entitled to 
receive and use the (parole) (countersign), a (parole) (countersign)', 
namely : , which was different from that  which, to his 
knowledge, he was authorized and required to give, to wit : 

ARTICLE 102 

55. I n  that  did, ( a t )  (on board) , on or 
about 19-, force a safeguard [, known by him to have 
been placed over the premises occupied by a t  
by (overwhelming the guard posted for the protection of the same) 

ARTICLE 103 

56. In  that  did, ( a t )  (on board) , on or 
about 19-, fail  to secure for the service of the United 

States certain public property taken from the enemy, to wit : 

of a value of (about) $ 


57. I n  that did, (at) '  (on board) , on or 
about 19-, fail to give notice and turn over to proper au- 
thority without delay certain (captured) (abandoned) property which had 
come into his (possession) (custody) (control), t o  wit : , of 
a value of (about) $ 

1 
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58. In  that did, ( a t )  (011 board) , on or 
about 19-, (buy) (sell) (trade) (deal in)  (dispose of)' 
( ) certain (captured) (abandoned) property, to wit : 

, of a value of (about) $ , thereby (receiving) 
(expecting) a (profit) (benefit) (advantage)'to (himself) ( 
his accomplice) ( , his brother) (- ) .  

59. In  that - did, ( a t )  (on board) , 011 O1. 
about 19--, engage in (looting) (pillaging) (looting and 
pillaging) by unlawfully (seizing) ( a p p r o p r i a t i n g ) ' ,  [prop- 
erty which had been left behind] [the property of - , (an 
inhabitant of ) ( ) 1. 

ARTICLE 104 

60. I n  that  did, ( a t )  (on board) , on or 
about 19-, (a id)  (attempt to aid) the enemy wi.th (arms) 
(ammunition) (supplies) (money) ( ) ' , by (furnishing and 
delivering 	 to , members of the enemy's armed foiSces 

) ( 1. 
61. In  that did, ( a t )  (on board) , on or 

about 19-, without proper authority, knowingly [(harbor)  
(protect) , a n  enemy, by (concealing the said 
in his house) ( ) I [ (give intelligence to) (communicate with) 
(correspond with) (hold intercourse with) the enemy (by ii~foinling a 
patrol of .the enemy's forces of the whereabouts of a military patrol of the 
United States forces) (by writing and transmitting secretly through the 
lines to one , whom he, the said , knew to be 
an officer of the enemy's armed forces, a communication in words and 
figures substantially a s  follows, to wit:  ) (indirectly by 
publishing in , a newspaper published a t  , a 
communication in words and figures a s  follows, to wi t :  
which communication was intended to reach the enemy) ( 11. 

ARTICLE 105 

62. I n  that , while in  the hands of the enemy, did, ( a t )  
(on board) , on or about 19-, without 
proper authority and for the purpose of securing favorable treatment by 
his captors, (report t o  the commander of Camp the 
preparations by , a prisoner a t  said camp, to escape, a s  a 
result of which report the said was placed in solitary 
confinement) ( ) . 

63. I n  that  did, ( a t )  (on board) , on 
or about 19-, while in the hands of the enemy and in a 
position of authority over -, a prisoner a t  
a s  (officer in charge of prisoners a t  ) ( 1 ,  
maltreat the said by (depriving him of ) 

( ) without justifiable cause. 

ARTICLE 106 

64. I n  that  was, (a t )  (on board) , on 
or about 19-, found (lurking) (acting) a s  a spy ( in)  
(about) (in and about) , [a  (fortification) (post) (base) 
(vessel) (aircraft) ( ) within the (control) (jurisdiction) 
(control and jurisdiction) of a n  armed force of the United States, to wit : 

1 [a  (shipyard) (manufacturing plant) (industrial plant) 
( ) engaged in work in aid of the prosecution of the war by 
the United States] [ I ,  fo r  the purpose of (collecting) (at- 

APP 6 c  

-Dealing in 

Looting and 

pi"agin" 

Aidingthe"""' 

Misconduct 
as prisoner 

Maltreatment 
Df 


Spying 



Signing false 
official document : 
making false 
official statement 

Selling or 
disposing of 
military property 

Damaging, 
destroying or 
losing military 
property 

Suffering military 
property to be 
lost, damaged, 
destroyed, sold, 
or wrongfully 
disposed of 

on-military 
property. 
wasting, 
spoiling, 
destroying or 
damaging of 

Haznrding or 
suffering to 
be hazarded 
any vessel. 
willfully and 
wrongfully 

Hazarding of 
vessel, negligently 

APPENDIX 6 

tempting t o  collect) information in regard to  the [(numbers) (resources) 
(operations) ( ) of the armed forces of the United States] 
[ (military production) ) of the United States] 
[ I ,  with intent to impart the same to the enemy. 

ARTICLE 107 

65. I n  that  - did, ( a t )  (on board) 
9 On 

Or 19-, with intent to deceire, [sign an official 
(record) (return) ( ), to wit :  I [make to 

a n  official statement, to wit : 1, which (rec- 
ord) (return) (statement) ( ) was (wholly false) (false in 
that  ), and was then known by the said to 
be so false. 

ARTICLE 108 

66. In  that  did, ( a t )  (on board) , on 
or about 19-, without proper authority, (sell to 

) (dispose of by ) , of a 
value of (about) $ , military property of the United States. 

67. I n  that  - did, ( a t )  (on board) , on 
or about 19-, without proper authority, [(willfully) 
(through neglect) I [ (damage by ) (destroy by 1 
(lose) 1 , of a value of (about) $ , military 
property of the United States *[the amount of said damage being in the 
sum of (about) $ -1. 

68. In  that  did, ( a t )  (on board) , on or 
about 19-, without proper authority, (willfully) (through 
neglect) suffer - , of a value of about $ , 
military property of the United States, to be (lost) (damaged by 

) (destroyed by ) (sold to 1 
(wrongfully disposed of by ) *[the amount of said damage 
being in the sum of (about) $ I. 

*This allegation should be used when damage is alleged. 

ARTICLE 109 

69. I n  that - did, ( a t )  (on board) OnP 

or about 19-, [(willfully) (recklessly) waste] [(will-
fully) (recklessly) spoil] [willfully and wrongfully (destroy) (damage) 
by 1 ,of a value of (about) $ I 

the property of - , *[the amount of said damage being in the 
sum of (about) $ I. 

*This allegation should be used when damage i s  alleged. 

ARTICLE 110 

70. I n  tha t  did, on 19-, while serving 
a s  aboard the in the vicinity of 
willfully and wrongfully (hazard the said vessel) (suffer the said vessel to 
be hazarded) by (causing the said vessel to collide with ) 
(allowing the said vessel to  run aground) ( 1. 

71. In  that  , on 19-, while serving in 
command of the - ,making entrance to (Boston Harbor) ,  did . 
negligently hazard the  said vessel by failing and neglecting to maintain Or 
cause to be maintained a n  accurate running plot of the true position of 
said vessel while making said approach, a s  a result of which neglect the 
said , a t  or about - hours on the day afore- 
said, became stranded in the vicinity of (Channel Buoy Number Three). 

72. In  that  ,on 19-, while serving a s  
navigator of the , cruising on special service in  the 
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Ocean off the coast of , notwithstanding the 
fact that a t  about midnight, - 19-, the northeast point of 

Island bore abeam and was about six miles distant, the 
said ship being then under way and making a speed of about ten knots, 
and well knowing the position of the said ship a t  the time stated, and that 
the charts of the locality were unreliable and the currents thereabouts 
uncertain, did then and there negligently hazard the said vessel by failing 
and neglecting to exercise proper care and attention in navigating said 
ship while approaching Island, in that  he neglected and 
failed to lay a course that  would carry said ship clear of the last aforesaid 
island, and to change the course in due time to avoid disaster ; and the said 
ship, as  a result of said negligence on the part of said , ran 
upon a rock off the southwest coast of Island, a t  about 

hours, 19-, in consequence of which the 
said was lost. 

73. I n  that  , on 19-, while serving a s  
navigator of the and well knowing that a t  about sunset of 
said day the said ship had nearly run her estimated distance from the 

position, obtained and plotted by him, to the position of 
,and well knowing the difficulty of sighting 

from a safe distance after sunset, did then and there negligently hazard 
the said vessel by failing and neglecting to advise his commsanding officer 
to lay a safe course for said ship to  the northward before continuing on a 
westerly course, a s  it  was the duty of the said to do;  in  
consequence of which the said ship was, a t  about hours on 
the day above mentioned, run upon Bank in the 
Sea, about latitude degrees, minutes, 
north, and longitude degrees, minutes, 
west, and seriously injured. 

74. I n  that  ,while serving as  comb,at intelligence center 
officer on board the - , making passage from Boston t o  Phila- 
delphia, and having, between and hours on 

19-, been duly informed of decreasing radar  ranges and 
constant radar bearing indicating that the said was upon 
a collision course approaching a radar target, did then and there negli- 
gently suffer the said vessel. to  be hazarded by failing and neglecting to 
report said collision course with said radar  target to the officer of the 
deck, a s  it was his duty to  do, and he the said , through 
said negligence, did cause the said t o  collide with the 

a t  or about hours on said date, with re- 
sultant damage to both vessels. 

ARTICLE 111 

75. I n  that  did, (a t )  (on board) , 013. 
or  about 19-, ( in  the motor pool area)  (near the Officers' 
Club) (on Street between and 
Avenues) ( ) operate a vehicle, to  wit :  ( a  truck) ( a  pas- 
senger car)  ( ), [while drunk] [in a (reckless) (wanton) 
manner by (attempting to pass another vehicle on a sharp curve) (driving 
a t  a speed in excess of 50 miles per hour on the sidewalk and wrong side of 
said street) ( ) I  (and did thereby cause said vehicle to 
(strike and)  injure 1. 

ARTICLE 112 

76. I n  that -was, ( a t )  (on board) , on 
or about 19- found drunk while on duty a s  
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vessel to be 
hazarded, 
negligently 

Drunken or 
reckless operation 
of vehicle 

Drunk on duty 



APP 6c 

Misbehavior of 
sentinel or 
lookout 

Dueling 

Promoting 
a duel 

Conniving 
at fighting 
a duel 

Failing to 

rep0rta 

Malingering ; 
self-inflicted 
injury 

Riot 

Breach of 
the peace 

APPENDIX 6 

ARTICLE 113 

77. In that  , on or about 19-, ( a t )  
(on board) , (in an area designated a s  authorizing entitle- 
ment to special pay for duty subject to hostile fire), being (posted) (on 
post) as  a (sentinel) (lookout) (a t  Warehouse No. 7) (on Post No. 11) 
(for radar obserration) ( ) [was found (drunk) (sleeping) 
upon his post] [did leave his post before he was regularly relieved]. 

ARTICLE 114 

78. I n  that  	 (and ) did, ( a t )  (on board) 
, on or about - 19-, fight a duel (with 
), using a s  weapons therefor (pistols) (swords) 

( 
79. I n  that did, (a t )  (on board) ,on or 

about 19-, promote a duel between and 
by (telling said he mould be a coward if he 

failed to challenge said - to a duel) (knowingly carrying 
from said to said a challenge to fight a 
duel). 

80. I n  that  , being officer of the (day) (deck) ( a t )  
(on board) and having knowledge that  
and intended and were about to  engage in a duel near 

, did, ( a t )  (on board) , on or about 
19-, connive a t  the fighting of said duel by knowingly 

permitting , one of the parties to said proposed duel, to 
leave and go toward the place appointed for  said duel a t  the 
time which he, , then knew had been appointed therefor. 

81. I n  that  -, having knowledge that  a challenge to fight 
a duel (had been sent) (was about to be sent) by to 

, did, (a t )  (on board) , on or about 
19-, fail to report that fact promptly to the proper 

authority. 
ARTICLE 115 

182. I n  that  - did, ( a t )  (on board) , (on or 
about 19-) (from about 19- to about 
19-), for the purpose of avoiding (his duty a s  officer of the day) (his 
duty a s  aircraft mechanic) (work in the mess hall) (service as  a n  enlisted 
person) ( ) [feign ( a  headache) ( a  sore back) (illness) 
(mental lapse)' (mental derangement) ( ) ] [intentionally 
injure himself by I .  

ARTICLE 116 

83. I n  that  did, ( a t )  (on board) , on or 
about 19-, (cause) (participate in)  a riot by unlawfully 
assem'bling with ( and ) (and)  (others to 
the number of about whose names are  unknown) for the 
purpose of (resisting the police of ) (assaulting passers-by) 
( ), and in furtherance of such purpose did (fight with said 
police) (assault certain women, t o  wit : ) ( ). 

84. In  that  did, ( a t )  (on board) , on or 
about 19-, (cause) (participate in )  a breach of the peace 
by [wrongfully engaging in a fist fight in the dayroom with 
[using the following (profane) (indecent) ( ) language 
(toward ), to  wit:  " ", or words to that 
effect] [wrongfully shouting and singing in a public place, to wit: 

I [ 1. 

1 



FORMGCHARGES AND SPECIFICATIONS APP 6 c  

ARTICLE 117 

85. In  that -did, ( a t )  (on board) , on or Provoking 

about 19-, ::I:,",","wl-ongfully use (provoking)' (reproachful) Or 

(words, to wit : " ", or words to that  effect) (and)  (gestures, 
to wit :  ) towards (Sergeant , U.S. Air 
Force) (Harold Brown, a person serving with the Army of the United 
States in the field) ( , Captain, U.S.Navy). 

ARTICLE 118 

86. I n  that  did, ( a t )  (on board) , on or Murder 

about 19-, [with premeditation] [while (perpetrating) 
(attempting to perpetrate) I, murder by 
means of (shooting him with a rifle) (pushing him over a cliff) (running 
into him with an automobile) ( ). 

NOTE. In charging murder under sections (2 )  and (3 )  of Article 118, all 
material inclosed in brackets i s  omitted. 

ARTICLE 119 

87. I n  that  did, ( a t )  (on board) , on or Voluntary 

about IS-, willfully and unlawfully kill manslaughter 

by him (in) (on) the with a 
88. I n  that  did, ( a t )  (on board) , on or Involuntary 

about 19-, [by culpable negligence] [while (perpetrating) mam'aughter 

(attempting to perpetrate) a n  offense directly affecting the  person of 
, to  wit:  (maiming) ( a  battery) ( 11 un-

lawfully kill him (in) (on) the 
with a 

ARTICLE 120 

89. In tha t  did, (a t )  (on board) , on Rape and carnal 
or about 19- (rape *(rape knowledge 

I 

a female under the age of 16 years) (com,mit the offense of carnal knowl- 
edge with 1. 

*If this allegation is used, carnal kno\vledge can be an included offense of 
rape. 

ARTICLE 121 

90. I n  that did, ( a t )  (on board) , On Larceny 

or about 19-, steal , of a value of (about) 
$ , on Wrongful91. I n  that did, (a t )  (on board) 

appropriation
or about 19-, wrongfully appropriate , of 
a value of (about) $ , the property of 

ARTICLE 122 

92. I n  that  did, ( a t )  (on board) , on Robbery 

or about 19-, by means of (force) (violence) (force and 
violence) (and)  (putting him in fear)  steal from the (person) (presence) 
of , against his will, ( a  watch) ( 1, of a 
value of (about) $ , the property of 

-. the property of , 
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ARTICLE 123 

93. In  that  did, ( a t )  (on board) ,on or  
about 19-, with intent to defraud, falsely [make (in its 
entirety) ( the signature of a s  a n  indorsement to) (the 
signature of to) ( ) a certain (check)' 
(writing) ( ) in the following words and figures, to  
wit : ] [alter a certain (check) (writing) ( ) 
in the following words and figures, to wit:  , by (adding 
thereto 1 ( ) 1, which said (check) (writing) 
( ) would, if genuine, apparently operate to the legal preju- 
dice of another *[and which (could be) (was)  used to the 
legal prejudice of , in that --I. 

94. I n  that  - did, (a t ) '  (on board) , on or 
about 19-, with intent to defraud, (ut ter)  (offer) (issue) 
(transfer) a certain (check) (writing) ( ) in  the following 
words and figures, to wit:  , a writing which would, if 
genuine, apparently operate to the legal prejudice of another, [which said 
(check) (writing) ( ) I  [the signature to which said (check) 
(writing) ( 1'1 1 was, a s  he, the said 

, then well knew, falsely (made) (altered) *[and which 
(could be) (was)  used to the legal prejudice of 

in that  1. 
*This allegation should be used when the document specified is not one which 

by its nature would clearly operate to the legal prejudice of aoother, for example, 
an insurance application. The manner in which the document could be or was 
used to prejudice the legal rights of another should be set forth in the last blank. 

ARTICLE 123a 

95. In  that  did, ( a t )  (on board) , on or 
about 19-, with intent to defraud and for the procurement of 
[lawful currency] (and) [- (an article) ( a  thing) of value], 
wrongfully and unlawfully [ (make) (draw)'] [ (ut ter)  (deliver) to  

,I a certain (check) (draf t)  (order) for the payment of 
money upon the ( Bank) ( depository) in  
words and figures a s  follows, to wit:  , then knowing that  
(lie) ( ) ,  the (maker) (drawer) thereof, did not o r  would 
not have sufficient funds in  or credit with such (bank) (depository) fo r  the 
payment of the said (check)' (draft) (order) in full upon its presentment. 

96. I n  that  did, ( a t )  (on board) , on or 
about 19-, with intent to  deceive and (for the payment 
of a past due obligation, to wit :  ) (for the purpose 
of ) wrongfully and unlawfully [ (make) (draw) ] [ (utter) 
(deliver) to , I  .a certain (check) (draf t)  (order) for the 
payment of money upon ( Bank) ( de-
pository), in words and figures a s  follows, to wit:  , then 
knowing that  (he)  ( ),  the (maker) (drawer) thereof did 
not or would not have sufficient funds in  or credit with such (bank) (de- 
pository) for the payment of the said (check) (draf t)  (order) in full 
upon its presentment. 

ARTICLE 124 

97. I n  that  did, ( a t )  (on board) , on 
or about 19-, maim by (crushing his 
foot with a sledge hammer) ( 1. 
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ARTICLE 125 

98. I n  that  did, ( a t )  (on board) , on-
or about - IS-, coninlit sodoilly with 
*:(, a child under the age of sixteen years) *(, by force and without the 
consent of the said 1. 

*Either or both of these allegations may be used to allege aggravation (see 
Section A, 127c as  to punishment). 

ARTICLE 126 

99. I n  that did, ( a t )  (on board) , on or 
about IS-, willfully and maliciously (burn) (set on 
fire) [an inhabited dwelling, to wi t :  ( the residence of 1 
( , the property of ) ]  [, knowing that  a 

human being was therein a t  the time, (the Post Theater) ( 

the property of ) I ,  of a value of (about) $ 


100. I n  that did, ( a t )  (on board) , on 
or  about 19-, willfully and maliciously (burn) (set fire 
to) (an automobile) ( ) ,  the property of , of 
a value of (about) $ 

ARTICLE 127 

101. In  that  did, ( a t )  (on board) , on 
or about 19-, with intent unlawfully to  obtain ($100) 
( ) , communicate to a threat to  (kidnap his 
son, ) (accuse of having committed sodomy) 
( 	 1. 

ARTICLE 128 

102. I n  that did, ( a t )  (on board) , on 
or about 19-, assault by (striking a t  him 
with a ) ( . 

103. I n  that  did, (a t )  (on board) , On 
or about 19-, assault , a commissioned 
officer of [ , a friendly foreign power] [the United States 
(Army) (Navy) (Marine Corps) (Air Force) (Coast Guard)],  
by 

NOTE.That  the accused did not know the commissioned officer to be such i s  a 
defense to this kind of assault-but not to  an included assault in which the official 
position of the victim is immaterial. 

104. In  that  did, ( a t )  (on board) , on 
or about 19-, assault , a (warrant) (non- 
commissioned) (petty) officer of the United States (Army) (Navy) (Ma- 
rine Corps) (Air Force) (Coast Guard), by 

NOTE. That  the accused did not know the warrant, etc., officer t o  be such is a 
defense to this kind of assault-but not to an included assault in  which the official 
position of the victim i s  immaterial. 

105. In  that  did, (a t )  (on board) ,On 
or about 19-, assault , a person then 
having and in the execution of (Air Force security police) (military 
police) (shore patrol) (civil law enforcement) duties, by 

106. I n  that  did, (a t )  (on board) , On 
or about IS-, [ (attempt) (threaten) to] (unlawfully 
strike) (assault) , a (sentinel) (lookout) in  the execution 
of his duty, [ ( in)  (on) the ] with ( a )  (his) 

107. I n  that  did, ( a t )  (on board) , 073 

or  	about 1 9 ,  unlawfully (strike) ( 1 
(on)' (in) the  with 

Sodomy 

Aggravated 
arson 

Simple arson 

Extortion 

-Upon a 
commissioned 
o5cer 

-Upon a 
warrant, non- 
commissioned, 
or petty o5cer 

-Upon a person 
in the execution 
of police duties 

-Upon a sentinel 
or lookout 

kssault (con- 
summated by a 
battery) 
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Asnnult (con- 
summated by a 
battery) upan 
a child under 
the age of 16 
Assault, 
aggravated : 
-With a 

dangerous 
weapon, 
means, or 
force 

-Inflicting 
grievous bodil 
harm 

Burglary 

Housebreaking 

Perjury 

Making false 
claim 

Presenting 
false claim 

APPENDIX 6 

108. I n  that  did, ( a t )  (on board) , on 
o r .  about 	 19-, unlawfully (strike) ( 

, a child under the age of sixteen years, ( in)  (on) the 
w i t h 

109. I n  that  did, ( a t )  (on board) , on 
or  about 19-, commit a n  assault upon 
by (shooting) (striking) (cutting) ( ) ( a t  him)' (him) ( in)  
(on) (the ) with [a  dangerous weapon] [a  (means) (force) 
likely to produce grievouis bodily harm], to wit:  a (pistol) (pickax) 
(bayonet) (club) ( )'. 

110. I n  that  did, ( a t )  (on board) , on 
or  about 19-, commit a n  assault upon by 
(shooting) (striking) (cu,tting) ( ) (him) ( iu)  (on) the 

with a (club) (rock)' (brick) ( ) and did 
thereby intentionally inflict grievous bodily harm upon him, to wit:  a 
(broken leg) (deep cut) (fractured skull) ( 1. 

ARTICLE 129 

111. I n  that  	 did, a t  , on or  about 
19-, in the nighttime, burglariously break and enter the 

(dwelling house) ( within the curtilage) of 
with ihtent to commit (murder) (larceny) ( ) therein. 

ARTICLE 130 

112. I n  that did, (a t) '  (on board) , on 
or  about 19-, unlawfully enter the (dwelling) (room) 
(bank) (store) (warehouse) (shop) (tent) (stateroom) ( 1 
the property of ,with intent to commit a criminal offense, 
to wit : , therein. 

ARTICLE 131 

113. I n  that  , having taken a lawful (oath) (affirma- 
tion) in  a ( t r ia l  by court-martial of ) (trial 
by a court of competent jurisdiction, to wit : of ), 
(deposition for use in a trial by of 
( ) tha t  he would (testify) (depose) truly, did, ( a t )  (on 
board) , on or about 19-, willfully, cor- 
ruptly, and contrary to such (oath) (affirmation), (testify) (depose) in 
substance that , which (testimony) (deposition) was upon 
a material matter and which he  did not then believe to be true. 

ARTICLE 132 

114. In  that did. (a t) '  (on board) , on 
or  about 19-, [by preparing ( a  voucher) ( 1 
for presentment to  , a n  officer of the United States duly 
authorized to (approve) (allow) (pay)  (approve, allow, and pay) such 
claim] [ 1, make a claim against the (United States) 
(finance officer a t  1 ( ) i n  the amount of 
$ 	 for  [private property alleged to have been (lost) (de- 
stroyed) in the military service] [ 1, which claim was (false) 
(fraudulent)' (false and fraudulent) in  the amount of $ 
in that  and was then known by the said to 
be (false) (fraudulent) (false and fraudulent). 

115. I n  that  did, ( a t )  (on board) , on 
or  about 19-, by presenting ( a  voucher) ( ) 
to  , a n  oficer of the United States duly authorized to (ap-
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prove) (pay) (approve and pay )' such claim, present for (approval) (pay- 
ment) (approval and payment) a claim against the (United States) (fi-
nance officer a t  1 ( ) in the amount @f 
$ for (services alleged to have been rendered to the United 
States by during ), ( ) ,which 
claim was (false) (fraudulent) (false and fraudulent) in the amount of 
$ in that  -, and was then known by the said 

to be (false) (fraudulent)' (false and fraudulent). 
116. I n  that  -, for the purpose of obtaining the  (ap- Making or 

proval) (allowance) (payment) (approval, allowance, and payment) of 
a claim against the United States in the amount of $ , did, writing 

( a t )  (on board) - ,on or about 19-, (make) 
(use) (make and use) a certain (writing) (paper),  to  wit: , 
which said (writing)' (paper),  a s  he, the said , then knew, 
contained a statement that  , which statement was (false) 
(fraudulent) (false and fraudulent) in that , and was then 
known by the said to be (false) tfraudulent) (false and 
fraudulent). 

117. I n  that  - , for the punpose of obtaining the (ap- Making false 
proval) (allowance) (payment) (approval, allowance, and payment) of a Oath 

claim against the United States, did, (a t )  (on board) , on 
or about 19-, make an oath ['to the fact that  1 
[to a certain (writing) (paper),  to  wit:  , to the  effect 
that  1, which said oath was false in that  , 
and was then known by the said to be false. 

118. I n  that , for the purpose of obtaining the (ap- Forging or 

proval) (allowance) (payment) (approval, allowance, and payment) of a counterfeiting 

claim against the United States, did, ( a t )  (on board) , on signature 

or about 19-, (forge) (counterfeit) (forge and counter- 
feit) the signature of upon a in words and 
figures a s  follows : 

119. I n  that  , for the purpose of obtaining the (ap- Usingforged 

proval) (allowance) (payment) (approral, allowance, and payment) of a signature 

claim against the United States, did, ( a t )  (on board) , On 
or about 19-, use the signature of on a 
certain (writing) (paper),  to wit : , such signature being 
(forged) (counterfeited) (forged and counterfeited), and then known by 
the said - to be (forged) (counterfei,ted) (forged and 
counterfeited). 

120. I n  that - , having (charge) (possession) (custody) Paying amount 

(control) of (money) ( ) of the United States, (furnished) less than 

(intended) (furnished and intended) for the armed forces thereof, did, i!E:z 
( a t )  (on board) , on or about - 19-, know-
ingly deliver to , the said - having authority 
to receive the same, (an amount) ( ) ,which, a s  he, 
then knew, was ($ 1 ( ) less than the 
(amount) ( ) for which he received a (certificate) (re-
ceipt) from the said P-. 

121. I n  that  , being authorized to (make) (deliver) Making receipt 

(make and deliver) a the with0utpaper certifying the receipt of property of of the facts 

United States (furnished) (intended) (furnished and intended) for the 
armed forces thereof, did, ( a t )  (on board) , on or 
about 19-, without having full knowledge of the t ruth 
of the statements therein contained and with intent to defraud the United 
States, (make) (deliver) (make and deliver) t o  such a 
writing, in words and figures a s  follows: , the property 
therein certified as  received being of a value of (about) $ 
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ARTICLE 133 

Copying or 
using examination 
papel 

Drunk or 
disorderly 

Failing. 
dishonorably, to 
pay debt 

Failure to 
keep promise 
to pay debt 

Abusing public 
animal 

Adultery 

Assault: 
-Indecent 

-With intent 
to commit 
certain offenses 

Bigamy 

Bribery and 
graft: 
-Asking. 

accepting. 
or receiving 

122. In  that  - did, (a t )  (on board) , on 
or about - - 19-, while undergoing a written exaniination on 
the subject of , wrongfully and dishonorably (receive) 
(request) unauthoried aid by [ (using) (cog.ring) the exanlination paper 
of I I. I .  

123. In  that  - - was, ( a t )  (on board) , On 
or about 19-, in a public place, to wi t :  
(drunk) (disorderly) (drunk and disorderly) while in unifornz, to the 
disgrace of the armed forces. 

124. In  that  , being indebted to in the 
sum of $ for ,which amount became dce  and 
payable (on) (about) (on or about) , did, ( a t )  (on 
board) ..-, from 19- to 19-, 
disiloaorably fail  to pay said debt. 

123. In  that  - , having, on or about 19-, 
become iaclebted to in  the sum of $ 
for -, and having failed without due cause to liquidate said 
indebtedness, and having, on or about 19-, pronlised 
said (in writing) that  on or about - 19- he 
~ ~ ~ o u l d  (pay on such indeb*tedness the (settle such indebtedness in  full) 
sun1 of $ - ) ,did, without due cause, ( a t )  (on board) 
on or about 19-, dishonorably fail  to keep said promise. 

ARTICLE 134 

126. In  that - - did, (a t )  (on board) ,on or 
about 19-, wrongfully (kick a public horse in  the belly) 

) . 
127. I n  that  (, a married man,) did, (a t)  (on 

board) ,on or about - 19-, wrongfully have 
sexual intercourse with , (a  married woman) ( a  woman) 
not his wife. 

128. I n  that did, ( a t )  (on board) ,on or 
about - 19-, commit a n  indecent assault upon 
by ,with intent to gratify his (lust) (sexual desires). 

129. I n  that  did, (a t )  (on board) , On 
or about 19-, with intent to  commit (murder) (voluntary 
manslaughter) (rape) (robbery) (sodomy) (arson) (burglary) (house- 
breaking), commit a n  assault upon by 

130. I n  that  did, a t  , on or about 
19-, wrongfully and bigamously marry , 

having a t  the time of his said marriage to  a lawful wife 
then living, to wit : 

131. I n  that  , being at the time (a contracting officer 
for ) (the personnel officer of ) ( 1, 
did, (a t )  (on board) , on or about 19-, 
wrongfully and unlawfully (ask) (accept) (receive) from 
( a  contracting company engaged in 1 ( ), 
(the sum of $ ) ( , of a value of (about) 
$ 1 ( ), [with intent to  have his (decision) 
(action) influenced with respect to] [ ( a s  compensation for) (jn recog- 
nition of) services (rendered) (to be rendered) (rendered and to be 
rendered) by him the said in relation to] an official matter 
in which the United States was and is interested, to wit :  (the purchasing 
of military supplies from ) (the transfer of 
to duty with ) ( 1. 
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132. In that  did, ( a t )  (on board) , on 
or about IS-, wrongfully and unlawfully (promise) 
(offer) (give) to  - , (his commanding officer) (the claims 
officer of ) ( ) , ( the sum of $ ) 

( of a value of (about) $ 1 ( ) , 
[with intent to influence the (decision) (action) of the said 
with respect to] [ ( a s  compensation for)  (in recognition of) services (ren- 
derecl) (to be rendered) (rendered and to be rendered) by the said 

in relation to] ail official matter in which the United States 
was and is interested, to wit:  (the granting of leave to  ) 
(the processing of a claim against the United States in favor of 1 
( 	 1. 

133. In  that  did, ( a t )  (on board) -, on 
or  about IS-, willfully and maliciously (burn) (set fire 
to)  ( a  dwelling) ( a  barn) ( a n  automobile), the property of 
with intent to defraud (the insurer thereof, to wit :  1 
( 	 1. 

134. I n  that  did, ( a t )  (on board) , on 
or  about - - IS-, make and utter to a cer-
tain check, in words and figures a s  follows, to wit:  , (for 
the purchase of ) (in payment of a debt) (for the purpose 
of ), and did thereafter dishonorably fail  to (place) (main- 
tain) sufficient funds in the Bank for payment of such 
check in full upon its presentment for payment. 

135. In that , while duly undergoing the punishment 
of correctional custody, did, ( a t )  (on board) 	 , on or about 

19-, escape from correctional custody. 
136. I n  that  , while duly undergoing the pnnishment 

of correctional custody, did, ( a t )  (on board) 	 , on or about 
IS-, breach the restraint imposed thereunder by 

137. I n  that  did, ( a t )  (on board) , on 
or about IS-, willfully, maliciously, and without justi- 
fiable cause (communicate to ) (publish) (circulate among 

) a defamatory statement in  writing concerning 
a member of the U.S. (Army) ( ), (substantially) as  fol- 
lows : . 

138. I n  that , being indebted to in the 
sum of $ for , which amount became due 
and payable (on) (about) (on or about) 19-, did, ( a t )  
(on board) , from 19- t o  
IS-, dishonorably fail  to pay said debt. 

139. In  that  did, ( a t )  (on board) , on 
or about IS-, with design to [promote (disloyalty) (dis- 
affection) (disloyalty and disaffection) among (the troops) ( the civilian 
popnlace) (the troops and the civilian populace) ] [ (interfere with) (im-
pair) the (loyalty,) (morale) (and)  (discipline) of members of the Armed 
Forces of the United States], utter to the following state- 
ment, to wit :  " ", or words to  that  effect, which statement 
was disloyal to the United States. 

140. In  that  was, ( a t )  (on board) , on 
or about 19-, (drunk) (disorderly) (drunk ,and dis- 
orderly) [in (command) (quarters) (station) (camp) ( ) 1 
[on board ship] [in uniform in a public place, to wit:  1 

I. 

141. I n  that  , a (sentinel) ( ) in  charge 
of prisoners, did, ( a t )  (on board) ,on or  about 

-Promising, 
offering. 
or giving 

Burning with 
intent to 
defraud 

Check, worthless. 
making and 
uttering (by 
dishonorably 
failing to 
maintain 
sufficient funds) 

Correctional 
custody ; 
-escape from 

-breach of 
restraint during 

Criminal libel 

Debt, 
dishonorably 
failinp to pay 

Disloyal 

statements 


Disorderly, 

drunkenness 

-In 


command, 
quarters, etc.. 
under service 
discrediting 
circumstances 

-Drinking 

liquor with 

prisoner 
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1 9 ,unlawfully drink intoxicating liquor with ,a prisoner 
under his charge. 

-Drunk, 142. I n  that  , a prisoner, was, ( a t )  (on board) 
prisoner 

,on or  about 19,
 found drunk. found 
-Incapacitating 143. I n  that  was, (a t) '  (on board) , on 

oneself for or about 1 9 ,a s  a result of previous indulgence in  intoxi- performance of 
cating liquor, incapacitated for  the proper performance of his duties. duties through 

prior indulgence 
in intoxicating 
liquors 

Drugs, habit 
forming, or 	 on o r  about 

144. I n  that  	 did, ( a t )  (on board) , 
19-, wrongfully have in his possession marihuana: 

ounces, more or less, of ( a  habit forming narcotic drug, to 
wit : ) (marihuana) . 

145. I n  tha t  did, ( a t )  (on board) ,on 
or about 19- wrongfully ('use) (transfer) (sell) (a habit 
forming narcotic drug, to wit : ) (marihuana) . 

146. In that  did, ( a t )  (on board) , on 
or about 19-, wrongfully introduce ounces, 
more or  less, of ( a  habit forming narcotic drug, to wit :  ) 
(marihuana) into a military (unit) (base) (station) (post) (ship) (air- 
craft) ( ), to wit :  , for  the purpose of (use) 
(transfer)' (sale) ( ). 

147. I n  ,that did, ( a t )  (on board) , on 
or about 19-, wrongfully [and falsely (make) (forge) 
(alter by ) (counterfeit) (tamper with by 11 
[sell t o  I [give to  1 [dispose of by 

] [(use) (have i n  his posses6ion)l *[with intent to (de-
fraud) (deceive)] ( a  certain instrument purporting to be) ( a )  ( a n )  
(another's) (naval) (military) (official) (pass) (permit) (discharge 
certificate) (identification card) ( ) in  words and figures a s  
follows : , [he, the said , then well knowing 
the same to be (false)' (unauthorized) ( ) 1. 

*In alleging possession or use, the allegation of intent to  defraud or to 
deceive identifies the more serious offense; if this allegation is omitted, a n  
offense of lesser gravity is charged. See Section A, 127c, and 213f (11). 

148. I n  that  did, ( a t )  (on board) , on 
or about 19- with intent to defraud, falsely pretend to 

that  , then knowing that  the pretenses were 
false, and by means thereof did wrongfully and un!awfully 	 obtain from 

services, of a value of (about) $ , to wit:  

149. I n  that  did, ( a t )  (on board) , On 
or a,bout 19-, (in a n  affidavit)' (in 1, 
wrongfully and unlawfully (make) (subscribe) under lawful (oath) 
(afirmation) a false statement in substance a s  follows: 
which statement he did not then believe to  be true. 

150. In  that  did, ( a t )  (on board) , on 
or  about 19-, through carelessness, discharge a (ser-
ice rifle) ( ) in the (squadroom) ( tent)  (barracks) 

-Wrongful 
possession 

-Wrongful use, 
transfer, or sale 

-Wrongful 
introduction 
into military 
unit; etc. 

False or 
unauthorized pass 
offenses 

False pretenses, 
obtaining services 
under 

False swearing 

Firearm, 
discharging: 
-Through 

carelessness 
'- compartment) 	( )' of 

151. I n  tha t  did, ( a t )  (on board) , on-Willfully. 
under such 
circumstances 
as to endanger 
life 

Fleeing scene 
of accident 

or about 19-, wrongfully and willfully discharge a dre- 
arm, to wit :  , (in the mess hall of 1 
( 	 ), under circumstances such a s  to endanger human life. 

152. I n  tha t  , being (the driver of) ( a  passenger in)  
(the senior officer in )  ( in )  a vehicle a t  the time of (an  
accident) 	 ( a  collision) in which said vehicle was involved, did, a t  

,on or  about 19-, (wrongfully and unlaw- 
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fully leave) *(by , aid and abet the driver of the said 
vehicle in  wrongfully and unlawfully leaving)' the scene of the (accident) 
(collision) without [rendering assistance to , who had been 
struck (and injured) by the said vehicle] [making (his) *( the driver's) 
identity known]. 

*These nllegations are  appropriate when the accused was not the driver of the 
vehicle. 

153. I n  that (Sergeant) ( --) (, boat-
swain's mate first class, U.S. Navy,) ( , , ) did, (a t )  (on 
board) -- , on or about 19-, ga'mble with 
(Private) ( ) (, seaman apprentice, U.S. 
Navy) (, - ) . 

154. I n  that  did, ( a t )  (on board) ,on or 
about 19-, unlawfully kill , [by negli- 
gently . the said ( in)  (on) the 
with a - 1 [by driving a (motor vehicle) ( 1 
against the said .- in  a negligent manner] [ 1. 

155. In  that  did, (a t )  (on board) , on 
or about 19-, wrongfully, willfully, and unlawfully im- 
personate a [(commissioned officer) (warrant officer) (noncommissioned 
officer) (petty officer) (agent of superior authority) of the (Army) 
(Navy) (Marine Corps) (Air Force) (Coast Guard)] [an oficial of the 
Government of - 1 by [publicly wearing the u~iiform and 
insignia of rank of a (lieutenant of the 1 ( ) I  
[showing the credentials of 1 [ 1 (with intent 
to defraud by 1. 

156. In  that - did, ( a t )  (on board) , on 
or about 19-, [take (immoral) (improper) (indecent) 
liberties with] [commit a (lewd) (lascivious) act  (upon) (with)  the body 
of 1 , a (female) (male) under sixteen years of age, by 
[fondling (her)  (him) and placing his hands upon (her)  (his) leg and 
private parts] [ - - I , with intent to (arouse) (appeal to) 
(gratify) the (lust) (passions) (sexual desires) of t h e  said 
(and ). 

157. I n  that  did, ( a t )  (on board) , on 
or about -- 19-, while ( a t  a barracks window) ( ) 
willfully and wrongfully expose in  a n  indecent manner to  public view 
his -

158. I n  that  - did, (a t )  (on board) , on 
or about 19-, (orally) (in writing) communicate 
to , a (female) (child under the age of 16 years) ,  certain 

--.:(indecent) (insulting) (obscene) language, to wit 

159. I n  that  did, ( a t )  (on board) , on 

Gambling with 
subordinate 

Homicide, 
negligent 

Impersonating a 
commissioned. 
warrant, 
noncommissioned, 
or petty officer, 
or an agent 
or official 

Indecent acts 
with a child 

Indecent exposure 

Indecent, insult- 
ing, or obscene 
language com- 
municated to a 
female or a child 
under the age of 
16 years 
Indecent. lewd 

or about - 19-, wrongfully commit a n  indecent, lewd, and 
lascivious act with 

acts with another 

160. I n  that -did, ( a t )  (on board) , on 
or about -1 9 ,  wrongfully and unlawfully take certain mail 
matter, to wit : ( a )  [letter (s)  ] [postal card ( s )  ] [package ( s )  1, addressed 
to -, [out of the ( -Post Office ) 
(orderly room of - ) (unit mail box of ) 

( -) 1 [from ] before ( i t )  (they) (was) 
(were) (delivered) (actually received) (to) (by) the  person(s) to  
whom ( i t )  (they) (was)  (were) directed, with design to [obstruct the 
correspondence] [pry into the (business) (secrets) 1 of 

161. I n  that - did, (at)  (on board) ,on or 

about - 19-, [wrongfully and ulllawfully (open) (secret) 
(destroy) ] [steal] certain mail matter, to wit:  (a)' [letter(s) 1 [postal 

Mail, taking. 
opening, secreting, 
destroying. or 
stealing 
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card (s)] [package ( s )  ] addressed to ,which said [letter ( s )  I 
[- -1 [ ( w a s )  (were) then [in the ( Post 
Office - ) (orderly room of ) (unit mail box 
of ) (custody of ) (- 11 [on 
the (bunk of ) ( ) ] ]  [had previously been 
comnlitted to , (a  representative of ,) an 
official agency for  the transn~issioll of communications,] before said 
[letter ( s )  1 [- ] (was) (were) (delivered) (actually re-
ceived) ( to)  (by) the person(s) to whom ( i t )  (,they) (was)  (were) 
directed. 

Mails, depositing, 162. I n  that did, ( a t )  (on board) ,on or 
etc., obscene 	 about 19-, wrongfully and knowingly (deposit) (cause to 
matter in 

be deposited) in the (United States) ( ) mails, for mailing 
and delivery to , a (letter) (picture) ( 1 
(containing) (portraying) (suggesting) ( ) certain obscene, 
lewd, and lascivious matter, to wit : 

Misprision 163. I n  that , having knowledge .that 
of felony 	 had actually committed a felony ( a t )  (on board) , on or 

about 19-, to wit :  (the murder of ) 

( -), did, from a'bout 19-, to  about 
19-, wrongfully and unlawfully conceal such felony and fail  to  make the 
same known to the civil or military authorities. 

Nuisance, 164. I n  that  did, ( a t )  (on board) P 

committing 	 on or about 19-, wrongfully (urinate) (defecate) 
( ) [on the floor of the squadroom] [on the (deck) (bulk- 
head) of 1 [ I. 

Obstructing 165. I n  that  did, ( a t )  (on board) P on 
justice or about , 19-, wrongfully and unlawfully endeavor to 

[impede ( a  trial by court-martial) (an investigation) ( 11 
[influence the actions of , ( a  member of the court-martial) 
(the law officer of the court-martial) ( a  trial counsel of the court-martial) 
( a  defense counsel of the court-martial) (an officer responsible for making 
a recommendation concerning disposition of charges) ( a n  officer responsible 
for taking action with respect to  the findings and sentence of the court- 
martial) ( ) ]  [(influence) (alter) the testimony of 

a s  a witness before ( a  court-martial) (an investigating 
officer) ( ) 1 in the case of ,by [(promising) 
(offering) (giving) to the said , (the sum of $ 1 
( ,of a value of (about) $ ) ] [communicating 
to the said a threat to 1 I 1, 
( i f )  (unless) he, the said , would [ (vote to acquit the said 

1 ( ) (recommend dismissal of the charges 
against the said ) (disapprove the findings and sentence 
in the case of and order the charges dismissed) 1 [ (wrong-
fully ref use to testify) (testify falsely concerning ) 

( ) I  [ ( a t  such trial) (before such investigating officer) 1 

Pandering 166. I n  that  did, (a t )  (on board) , On 
or about 19-, wrongfully and unlawfully [ (compel) 
(induce) (entice) (procure)] [attempt to  (compel) (induce) (entice) 
(procure)'] to engage in (acts of prostitution) (sexual in- 
tercourse for hire and reward) with persons to be directed to (him) (her)  
by the said 

167. I n  that  did, ( a t )  (on board) , on 
or about -19-, wrongfully and unlawfully [receive valuable 
consideration, t o  wit : , on account of arranging for] [ar- 
range for] ( ) (unnamed persons) to engage in (sexual 
intercourse) (sodomy) with , ( a  prostitute) ( 1. 

1-1. 



FORMLCHARGES AND SPECIFICATIONS 

168. I n  that  ,a prisoner on parole, did, (a t )  (on board) 
, on or about 19-, violate the conditions of 

his parole by 
169. I n  that , having taken a lawful oath [in a pro-

ceeding before ( a  board of officers) ( a  court of inquiry) concerning 
] [upon the making of an affidavit a s  to  I 

[ 1, a case in  which a law of the United States authorized 
an oath t6 be administered, that  [he, the said , would 
(testify) (declare) (depose) (certify) truly] [a written (declaration) 
(deposition) (certificate) subscribed by him was true], did, ( a t )  (on 
board) , on or about 19-, willfully and 
contrary to such oath (state) (subscribe) a material matter, to wit:  

, which matter he did not then believe to be true. 
170. I n  that  did, ( a t )  (on board) , on 

or about 19-, procure to commit perjury 
by inducing him, the said , to take a lawful (oath) (affir- 
mation) in  a (trial by court-martial of ) 
(trial by a court of competent jurisdiction, to wit :  of 

) (deposition for  nse in a trial by 	 lof 
1 ( ) that he, the said 

would (testify) (depose) ( ) truly, and to (testify) (depose) 
( ) willfully, corruptly, and contrary to such (oath) (affir- 
mation) in  substance that  ,which (testimony)' (deposition) 
( ) was upon a material matter and which the said 

did not then believe to be true. 
171. I n  that , ( a  sentinel) (overseer) ( ) 

in charge of prisoners, did, 	( a t )  (on board) On Or about 
19-, wrongfully allow , a prisoner under . -

his charge, to [ (go to) (enter) (go to and enter) an unauthorized place, 
to wit: 1 [ (hold unauthorized conversation with ) 
(loiter) (neglect his task by ) (obtain intoxicating liquor) 
( 11. 

172. I n  that  did, ( a t )  (on board) , on 
or about 19-, willfully and unlawfully [ (alter) (conceal) 
(remove) (mutilate) (obliterate) (destroy)] [appropriate with intent to 
(alter)' (conceal) (remove) (mutilate) (obliterate) (destroy) (s teal)]  a 
public record, to wi t :  [the (descriptiw list) (rough deck log) (quarter- 
master's note book) of 1 [ I. 

173. In  that  , having been duly placed in medical quar- 
antine (in the isolation ward, Hospital) ( ) 7 

did ( a t )  (on board) , on or about 19-, 
break said medical quarantine. 

174. In  that  , being in the presence of ( a )  (an)  [(gen- 
eral) (special)' court-martial] [duly appointed board of officers] [officer 
conducting a n  investigation under Article 32, Uniform Code of Military 
Justice] [officer taking a deposition] [ I (of) (for) the 
United States, of which was (law officer) (president) 
( ), (and having been directed by the said 
to qualify a s  a witness) (and having qualified as  a witness and having been 
directed by the said to  answer the following questions put 
to him a s  a witness, " "), did, ( a t )  (on board) 
o c  or about 19--, wrongfully refuse (to qualify as  a wit- 
ness) ( to  answer said questions). 

175. In  that , having been duly restricted to the limits 
of 	 , did, ( a t )  (on board) , on or about 

19-, break said restriction. 
176. I n  that  , ( a  prisoner), did, ( a t )  (on board) 

, on or about 19-, wrongfully [use the 
following (threatening) (insulting) (threatening and insulting)' language] 
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vio'ation Of 
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[behave i n  ( a )  (an)  (insubordinate) (disrespectful) (insubordinate and 
disrespectful) manner] toward ,a (sentinel) (lookout) in the 
execution of his duty, [" ," or words to that  effect] [by 

177. I n  tha t  , while posted a s  a (sentinel) (lookout), 
did, ( a t )  (on board) , on or about 19-, 
(loiter)' (wrongfully sit down) on his post. 

178. 1, that did, ( a t )  (on board) , on 
or  about 19-, wrongfully (solicit) (induce) 
( to  disobey a general regulation, to wit :  ) ( to  steal 

, of a value of (about) $ , the property of 
) ( to  ) , b y  

NOTE.See Article 82 for certain solicitations which should be charged under 
that article. 

179. In  that  did, ( a t )  (on board) , on 

Or 	 about IS-, unlawfully (receive) (buy) ( ~ n c e a l )  
, of a value of (about) $ , the property of 
, which property, as he, the said , then well 

knew, had been stolen. 
180. I n  that  	 did, a t  , on or about 

19-, while accompanying his organizat i~n on ( a  practice 
march) (maneuvers) ( ), without just cause, straggle. 

181. I n  that  did, ( a t )  (on board) ,on 
or about 19-, wrongfully communicate to 
a threat to (injure by ) (accuse 

of having committed the offense of 1 ( ). 


182. I n  that  did, ( a t )  (on board) I 

(between and ) on or  about 
19-, unlawfully transport ( a  motor vehicle) (an  aircraft) in (interstate) 
(foreign) commerce, then knowing the said (motor vehicle) (aircraft) to 
have been stolen. 

183. I n  tha t  was, ( a t )  (on board) 7 on 
or about 19-, found with an unclean (rifle) (uniform)' 
( ), he being a t  fault in failing to maintain such property in 
a clean condition. 

1%. I n  tha t  did. on or about 19-
wrongfully appear ( a t )  (on board) (without his 

) ( in  a n  unclean ) (with a n  unclean 
) ( 1. 

185. I n  that  did, ( a t )  (on board) , on 
or about 19-, unlawfully enter the (dwelling house) 
(garage)' (warehouse) (tent) (vegetable garden) (orchard) (stateroom) 
( of 

186. I n  that  did, ( a t )  (on board) , on 

or about 19-, unlawfully carry a concealed weapon, to 
wit :a 

187. I n  that  did, ( a t )  (on board) , on 
or about 19-, wrongfully and without authority wear 
upon his (uniform) (civilian clothing) [the insignia of grade of a (master 
sergeant of ) (chief gunner's mate of 11 
[the Combat Infantryman Badge] [the Distinguished Service Cross] [the 
ribbon representing the Silver Star] [the lapel button representing the 
Legion of Merit] [ 1. 

188. I n  that  did, (a t )  (on board) I 

from about 19-, to about 19-, wrongfullY 
cohabit with ,a woman not his wife. 
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INVESTIGATING OFFICER'S REPORT 


OF THE B A R  OF 

QUALIFIED COUNSEL) (COUNSEL). 
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INVESTIGATING OFFICER'S REPORT 

Corporal Ford F. Fordson, 400th PIP Co, is scheduled for transfer 

to IIawaii on or about 15 Dec 1967. Recommend that a deposition 


Possible stress of bad home conditions may have influenced his 

acts. The accused, during four years of military service, has 

never before committed an offense warranting severe punishment. 

Both the company commander and the first sergeant state that he 

has been an excellent soldier. 
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Examples of matters to be covered here are: 


1. Discussion of evidence, credibility of wLtnesses, 

and sufficiency of proof. 


2. Explanation of delays in completing investigation. 


3. Recommendations to dismiss, reduce, or otherwise 
change anz specification. 

4. Statement of any- anticipated defenses and any 
expected diffic-&ties in proving specifications on which 
trial is recommended. 

5. Any other. recommendations. 

6. Any other matters which should be known to the 
convening authority and subsequent reviewing authorities. 

9 .  1 HAVE NO PREVIOUS CWNECTICN WITH T H I S  CASE OR ANY CLOSELY RELATED CASE. ( I f  a n y  conncrtion r r  i n d i c a t e d ,  a t .  

tech a f u l l  c x ~ l a n a t i a n . )  I I\M NOT AWARE OF ANY REASONS W H I M  WOULD DISQUALIFY ME FHCM ACTING AS INVESTIGATING 
OFFICER. ( I f  a n y  r e " ' " '  a p p e a r  t o  erirl, allach a slatemcnl B i v i n e  f u l l  d e r a i l s . )  

W E D  NLME. GRADE. AN0 O R G A N I Z A T I O N  OF INVEST IGAT ING OFr lCER SIGNATURE 

idam A. Adamso,n, Major, 1st Bn, 61st a 
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a. *TRIAL PROCEDURE FOR GENERAL COURTS-MARTIAL 

Preconvening NOTE. Prior to the president's calling a general court-martial to order, the 
procedure 	 law officer should examine the convening order, determine tha t  the accused and n 

quorum are present, including one-third enlisted persons if they have been requested. 
and tha t  the appointea trial counsel and defense counsel are  apparently qualified. 
See 61a. He should also vedfy the qualification of any individual counsel. See 4Sa. 
Witnesses should be excluded from the courtroom except when they testify. See 53f. 

Seating NOTE. The members are  seated alternately to  the right and left of rhe president 
according to  rank. The law o5cer is seated apart  from the members. An acceptable 
seating arrangement appears below : 

General Court-Marbid 

Court called 
to order 

PRES: The court will come to order. 

NOTE. The reporter is responsible for  keeping a record of the hour and date of 
each opening or closing of the court, whether for recess, adjournment, or otherwise, 
for insertion in the record. 

Convening orders TC: The court is  convened by , (as  amended by $1 
a copy of which has been furnished to the law officer, each member 
of the court, counsel, and the accused, and to the reporter for insertion 
a t  this point in  the record. 

TC: (The following corrections are  noted in the convening orders: -
- .) 

NOTE. Only minor chnnges such a s  typographical errors or changes of grade 
due to Promotion since the issuauce of the orders can be made in this way. Any 

*Procedural guides for special and summary courts-martial may be provided in regulations of the 
Secretary of a an3 will, so fa r  a s  practicable, conform to tha t  provided herein for  general 
courts-martial. See 78 and 79. 
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GUIDE-TRIAL PROCEDURE 

correction which affects the identity of the party concerned must be made by an 
amending order. 

TC: The following persons named in the convening orders are present : 
The following persons named in the convening orders are absent: 

TC:The prosecution is ready to proceed with the trial in the case of the 
United States against 

(Name, 

rank, organization of the accused read from the 
, who (is) (are) present in court. 

Charge Sheet) 

NOTE. If any accused are  present solely to permit swearing in their presence 
of those officials and clerical assistants of the court who are required to  act  under 
oath (53b and 112c;  Art. 42) ,  the TC will make the following announcement: "In 
addition, t7re following accused persona, who will be e3?cusdd after the oaths have 
been administered to those oloials  and clerical assistants of the  court who are 
required to act  ~ rnder  oath, are  present: 

TC: has been detailed reporter for this court and will now 
be sworn. 

NOTE. The reporter rises and stands with right hand raised ; the TC,right hand 
raised, faces the reporter and administers the oath. 

TC:	You swear (or affirm) that you will faithfully perform the duties of 
reporter to this court. So help you God. 

REPORTER: I do. 

NOTE. The reporter records verbatim all proceedings had in the case (49b, 53d), 
subject to the exceptions set forth in appendix 9 and herein. 

NOTE. Any interpreter used is similarly introduced and may be sworn a t  this 
point or  just before he acts. See 114e as  to  the form of the oath. See 50 concerning 
the types of interpreters that  may be utilized. 

TC: The legal qualifications of all members of the prosecution are correctly 
stated in the convening orders (except that 1. 

NOTE. If the TC is not  qualified as  prescribed by Article 27(b) ,  the court will 
adjourn and report the matter to the convening authority. At least one member of 
the prosecution present in  court must be qualified a s  prescribed by Article 27(b) ,  
and no person not so qualified may conduct the  prosecution during the trial. See 
6 b  and 45a. 

TC: No member of the prosecution named in the convening orders has acted 
as  investigating officer, law officer, court member, or a member of 
the defense in this case, or as counsel for the accused a t  a pretrial 
investigation or other proceedings involving the same general matter. 

NOTE. If any member of the prosecution appears to be disqualified, the  L O  
mill take the action indicated in 61e. See 6a. 

TC: By whom will the accused be defended? 
DC:	The accused is  to be defended by ( , the detailed defense 

counsel) (and)', ( , , the detailed assistan,t defense 
counsel) (and) ( ,individual counsel). 

TC:	Will counsel representing the accused state whether the legal qualifi- 
cations of the detailed members of the defense are other than as  
stated in the convening orders (and will individual counsel state his 
legal qualilications) ? 

DC: The legal qualifications of all detailed members of the defense are cor- 
rectly stated in the convening orders (except that 1. 

IC: I am (a  member of the bar of ) (certified by The 
Judge Advocate General of the under Article 27(b) ) . 
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Unqualified IC 

Prior 
participation 
by DC 

Explanation 
to accused 

Action when 
counsel not 
desired 

Excusing counsel 
not desired 

Request for 
enlisted 
mem,bership 

*From this 

NOTE. If the individual counsel is not qualified under 48% the  LO will advise 

the accnsed : 


L o  : , does not possess the necessary legal qualifi- 
cations to act as your counsel for the trial of this case. You may be 
represented by the detailed (defense counsel) (and) (assistant de- 
fense counsel) who (is) (are) properly qualified, or you may attempt 
to obtain another individual counsel who is properly qualified. What 
do you desire? 

ACCUSED: I desire [to proceed with the detailed (defense counsel) (and) 
(assistant defense counsel)] [the opportunity to obtain another in- 
dividual counsel]. 

NOTE.If the accused does not desire to  proceed with detailed counsel, the LO 
will adjourn the court for a reasonable time to allow the accused the opportunity 
to obtain another individual counsel. See 58c. 

TC: 	Has any member of the defense (including individual counsel) acted 
as the accuser, a member of the prosecution, investigating officer, law 
officer, or member of the court in this case? 

DC: 	(No counsel for the defense has so acted.) ( , a member 
of the defense, has acted as .) 

NOTE.If a member of the defense has participated in the same case as  a 
member of the prosecution, he will be excused forthwith (61 j (4 ) ) .  See 6a. In  other 
cases, the LO will advise the accused : 

LO : , (the regularly detailed defense counsel) ( 
), previously has acted as in  this case. He 

may not now act a s  a member of the defense unless expressly re- 
quested by you. Do you expressly request his services in this case? 

ACCUSED: I do (not). 

NOTE.I f  he does so request, the proceedings continue. If he does not request the 
services of the  counsel, the LO will excuse him. 

N ~ E .If the excusing of counsel not desired by the accused, because of prior 
participation (Art. 2 7 ( a ) ) ,  deprives the accused of counsel having the requisite legal 
qualifications (48a),or of qualified detailed counsel (6b), and the accused desires 
the services of such a detailed counsel in  addition to those of his  qualified IC, the 
LO will adjourn the  court and  report the  matter to  the  convening authority 
(6U(4)). 

NOTE. When the accused is represented by qualified IC, he may state (Art. 
38(b)) : 

ACCUSED: I (do not) desire the (regularly detailed defense counsel) 
(and) (assistant defense counsel) to act (as associate counsel) in 
this case. 
NOTE. Counsel not desired by the accused will be excused a t  this  time 

(61j(3) ) .  If the accused has  no individual counsel and one o r  more detniled members 
of the defense is present and is not to act in the case, the member who is to conduct 
the defense should make an announcement similar to the foregoing, whereupon the 
counsel who a re  not to act  will be excused. 

LO : I t  appears that counsel for both sides have the requisite qualifications. 
NOTE.When the accused is an enlisted person, the LO should ask : 

LO: 	Has the accused been advised of his right to have enlisted persons 
included in the membership of this court? 

*DC: He has (not). 
NOTE.I f  the accused has  not been so advised, the LO should insure that  the 

accused is properly advised and given an opportunity to submit a request should he 
desire to do so. See 6lg. When the accused has been previously advised, the LO 
Should inquire : 

point on, "DC" refers to the counsel who is conducting the defense. 
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LO: Has  the accused made a request in writing that  the membership of 
this court include enlisted persons? 

TC: 	The accused has (not) made such a request (which is  herewith sub- 
mitted to  the court). 

LO : (This request will be attached to the convening orders which a re  to  be 
inserted in  the record. ) 

NOTE. If such ;I request lias been made and requirements fo r  enlisted member- 
ship do not appear to h a r e  been met, the LO will adjourn the court and report the  
matter to tlle convening authority. See 61g and Article 25 (c ) .  

NOTE. I f  a n  acc~ised is present solely to  permit swearing in  his presence of the  
personnel 04 the court ( 53b ,  112c ;  Art. 42 ) ,  these personnel properly may not be 
sworn until after tlie qualifications of counsel have been established and, if he  i s  a n  
enlisted person, his desires with respect to enlisted court members have been made 
a mat ter  of record. 

NOTE.At tliis point the  LO may give the conrt preliminary instructions to  assist 
them during the  course of the  trial.  These instructions a re  particularly desirable if 
the  court 11us not l~rer iously  lieard other cases, but they may be given in  any case. 
The contents of these instructions a re  discretionary with the  LO, but  they should be 
limited to  a general discussion of the  duties of the  personnel of the  court and mat ters  
concerning the proper conduct of the trial. 

LO: 	Convene the court. 

TC: The court mill be sworn. All persons please rise. 
NOTE. All persons in the courtroom stand while the  oath  is administered to  the  

members of the  court, LO, and counsel. See 112d. Each member raises his  right hancl 
a s  liis name is called by the TC in administering the  following oath : 

TC: You, Colonel , Lieutenant Colonel 
( ),  do swear (or affirm) that  you will faithfully 
perform all the duties incumbent upon you a s  a member of this 
court;  that  you will faithfully and impartially try, according to 
the evidence, your conscience, and the laws applicable to trials by 
courts-martial, the case of (the) (each) accused now before this 
court ; and that  you mill not disclose or discover the vote or opinion 
of any particular member of the court upon a challenge or upon the 
findings or sentence unless required to  do so in due course of law. 
So help you God. 

EACH MEMBER OF THE COURT: I do. 
NOTE. The members lower their hands but remain standing while the  TC ad- 

ministers the  oath  to the  LO, who raises his r ight  hand. 

TC: 	You, Colonel - ,do swear (or  affirm) that  you will faith- 
fully and impartially perform, according to your conscience and 
the laws applicable to trials by courts-martial, all  the duties incum- 
bent upon you a s  law officer of this court. So help you God. 

LO: 	I do. 
NOTE. Tile president administers the  oath to  the members of the prosecution, 

who raise their r ight  hands : 

PRES: You, Captain and Lieutenant , do 
swear (o r  affirm)' that you will faithfully perform the duties of trial 
counsel in the case now in hearing. So help you God. 

TC (AND ASST TC) : I do. 
NOTE. T h e  oath i s  then administered bg the  president to  the  members of the  

defense, including individual counsel, who raise their r ight  hands : 

PRES: You, Major , Lieutenant , (and Mr. 
,) do swear (or affirm)' that you will faithfully perform 

the duties of defense (and individual) counsel in  the case now in 
hearing. So help you God. 

Preliminary 
instructions 

Court 
convened 

Members sworn 

LO sworn 

Prosecution 
sworn 

Defense sworn 
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Disclosing 
grounds for 
challenge : 

-nature of 
charge 

-grounds 
disclosed by 
records 

-grounds 
disclosed by 
enlisted 
members 

-grounds 
disclosed by 
members 

Challenges : 
-procedure 

DC (ASST DC AND IC) : I do. 
NOTE. All Dersons except the TC are then seated. 

LO: The court is  now convened. 
NOTE. If an accused has been lbresent solely to 1)ermit swearing in his Ilresence 

of tlie personnel of the court ( 5 3  and 112c; Art. 42) ,  the TC should make the 
follo~ving announcement : " , an accused who was present daving 
tile adn~iflistratiofa of oaths to the personnel of tlie cozrrt will be ezcused." When the 
court subsequently assel~ibles for the trial of such an accused, the  TC, after nccount- 
ing for the personnel of the court and counsel, will announce : "The proseelrtion i s  
now read21 to proceed in tlie case of the United Stntcs against 
who i s  present in  cozrrt and who was present during tRe ad mini st ratio?^ of oatlls 
to the personae1 of thd court." The record of trial in the case of such a n  nccused 
will show al l  the proceedings had in the case prior to the time that  he withdrew 
after the administrntion of oaths. Thereafter, the proceedings and record in his 
cnse will continue from this point. 

NOTE.If i t  appears tha t  any witnesses in  the case are  present in  the courtroom, 
the LO should announce : 

LO: 	Unless they a re  required to be present for other reasons, all  persons 
expecting to be called a s  witnesses in the case of 
will withdraw from the courtroom. 

NOTE.The TC now states the general nature of the charges and discloses every 
ground for challenge believed by him to exist in the case (62b). When any charge 
or speciEcation has been withdrawn, the TC should insure that  the court 1s not made 
aware tha t  the withdrawn charge or specification was ever preferred. See 56d. 

TC: The general nature of the charges in this case is t 

the charges were preferred by ; forwarded with 
recommendations a s  to disposition by ( 1 
(and ) ; and investigated by . Neither 
the law officer nor any member of the court will be a witness for  the 
prosecution. 

NOTE.All persons who have forwarded the charges should be stated. 

TC :	The records of this case disclose [no grounds for challenge] [grounds 
for the challenge of for the following reasons : he ( is  
not eligible to serve a s  ) ( is  the accuser) (was the 
investigating officer) (forwarded the charges with recommendation 
a s  to the disposition) (has previously participated i n  the case as  

) ( is  a n  enlisted member of the same unit a s  accused) 
( ) 1. 

TC: Records indicate that  the accused is  a member of 
If any enlisted member of the court is now a member of the same 
unit, i t  is requested that  he so state. 

TC: 	If any member of the court or the law officer is aware of any matters 
which he believes may be a ground for challenge by either side against 
him, he should now state such matters. If a statement is to be made, 
i t  should be made so a s  to state the general nature of the matter 
and not any specific facts which might tend to disqualify other 
members when heard by them. 

NOTE.See 62b as  to disclosing grounds for challenge. If disclosed grozbnds for  
challenge a re  undisputed and are within the first eight grounds enumerated in 62f, 
the LO or member may be excused forthwith. I f  the grounda disclosed a re  other than 
t l ~ efirst eight grounds, the regular challenging procedure will be followed. When 
the LO is excused or the court is reduced below a quorum or  when the excusing 
of an enlisted court member results in an enlisted membership less than one-third of 
the total membership of the court present, the LO will adjourn the court and 
report the matter to the convening authority for action (62c, 62h(4) .  

NOTE.Before exercising their right to challenge for cause, the TC and DC may 
question the LO and members of the court, either individually or as  a group, to 
determine the existence of facts which may be the basis for a challenge for cause 
(62b). I t  i s  optional with the counsel conducting the inquiry whether the  person 
being questioned shall be required to answer under oath. See 1140 for the form of 
the oath. As to limitations on inquiry into the eligibility of LO, see 62g. 
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'See 62h concerning the  procedure to  be followed on challenges. A chal~enged 
member or LO will be aftorded the opportunity to make a statement with respect to 
the challenge. When the LO has been challenged, he shall continue to rule on inter- 
locutory questions arising during the hearing even though he may a t  t h a t  time be 
testifying under oath as  to his competency. After the  hearing on a challenge for 
cause has been completed, the LO will instruct the court on the applicable law and 
the procedure to be followed in deciding the challenge. The court will then deliberate 
and vote in closed session as  to whether the challenge will be sustained. The LO 
and the challenged member, if any, will be excluded from the closed session. The 
vote shall be by secret written ballot with a tie vote disqualifying the challenged 
person. See 6 2 h ( 3 ) . See 6 2 h ( 4 )  for action when a challenge is sustained. 

Challenges for  cause should be made before arraignment, but the LO may allow 
a challenge for  cause to be presented a t  any stage of the proceedings. Challenges 
for cause may again be presented, even though once overruled, if for good 
cause such a s  newly discovered evidence ( 6 2 d ) .  

TC: The prosecution (has no) challenges for cause ( on the 
ground 1. 

TC: 	The prosecution (has no peremptory challenge) (desires to challenge 
peremptorily ). 

NOTE. As to  peremptory challenges, see 62e. When the right to make a 
peremptory challenge is exercised, the challenged member will be excused forthwith. 

TC: Does (any of) the accused desire to challenge any member of the court 
or the law officer for cause? 

NOTE. When there i s  more than one accused, the  challenges of each for cause 
are  ordinarily disposed of before their peremptory challenges are  made. 

DC: No. (The accused challenges for cause on the ground 

TC:	Does (any of) the accused wish to exercise his right to one peremptory 
challenge against any member? 

NOTB. Each accused is entitled to one peremptory challenge. 

DC: The accused, , 
peremptorily). ( -

NOTE. See 56 concerning limitations on withdrawing all or less than all charges 
and speci0cations af ter  a tr ia l  has  commenced and for action to  be taken at this or 
any other tlme tha t  less than all of them are  withdrawn after the court has  been 
made aware of their existence. 

LO: The trial counsel will arraign the accused. 
NOTE. The TC now should present t o  the members of the court and the LO 

copies of only those charges and speci5cations upon which thd accused is to be 
arraigned, unless distributed earlier with the consent of DC. 

TC:	All parties to the trial have been furnished with a copy of the charges. 
Does the accused desire that they be read? 

DC: The accused (waives the reading of the charges) (desires that the 
charges be read). 

NOTE. If the accused desires tha t  the charges be read, the TC now reads the 
charges and specifications on which the accused is to be tried, with the name and 
description of the accuser, the amdavit, and the reference fo r  trial. They a r e  copied 
verbatim into the record a t  this point, regardless of whether the accused waives 
the actual reading of the charges and specifications. If the accused waives the reading 
of the charges, the M should rule on the waiver and the TC should make the 
following summary : 

LO: The reading of the charges may be omitted. 

TC: The charges are signed by ,a person subject to the 
code, as accuser; are properly sworn to before a commissioned officer 
of the armed forces authorized to administer oaths ; and are properly 
referred to this court for trial by , the convening 
authority. 

(-(has no peremptory) challenges 

-by prosecution 
(for cause) 

(peremptory) 

-by 	 defense 

(for cause) 

(peremptory) 

Withdrawal 
of charges 

Arraignment 

-distribution of 
charges and 
specifications 

--charges and 
specifications 
read 

-waiver of 
reading 
charges 
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-notice of 
service 

--end of 
arraignment 

Motions 

Hearing 
on motion 

Ruling 
on motion 

Voting 
on rulings 

Amendment 
of charges 

Form of 
amendment after 
severance 

Request for 
hearing on 
guilty plea 

TC: The charges were served on the accused by (me) ( 
on , IS-. 

NOTE. Unless the date of service is a t  least five days prior to  the date of trial,  
except in time of war, the accused may object to this defect in service (Art. 35). 
See 5%. If  he does so, the court must grant a continuance a t  this point following 
arraignment. 

Lo: , I now ask you, how do you plead? Before receiving 
your pleas, I advise you that  any motions to dismiss any charge or 
to grant other relief. should be made a t  this time. 

NOTE. The arraignment is complete when the accused i s  asked how he pleads. 
Neither pleas nor motions are  part  of the arraignment (65a) .  

NOTE. Motions to dismiss and for other relief, for example, motions to sever, 
for a continuance, or to inquire into the sanity of the accused, are  properly 
presented a t  this point. All proceedings and action thereon will be recorded. See 53d, 
66, 67, 68, 69, and 122. Any explanation of the accused's right to move tha t  a charge 
he dismissed because barred by the statute of limitations (53h. M e ) ,  and the 
accused's response.thereto, will be recorded. 

DC: The defense has (no) motions to  be made. 

NOTE. At this point the LO may hold a hearing out of the presence of the court 
members to determine the substance of any motions and the procedure t o  he followed 
in disposing of them. 

DC: The defense [moves that  Specification , Charge , be dis-
missed because of former acquittal, on , by a court- 
martial convened pursuant to , dated 
IS-, of the charge of (reciting charge and specifica- 
tion in  full) ] [moves that I. 

NOTE. I n  determining how to  conduct a hearing on a motion made a t  this  time, 
consideration should be given to the fact tha t  the LO rules subject to objection by 
the members of the court on motions relating to further inquiry into the sanity of 
the accused, mental capacity, and mental responsibility (122). For the procedure 
when a motion raises a contested issue of fac t  which properly should be considered 
by the members of the court in their determination of the accused's guilt or  innocence, 
see 5 7 b  and 67e. All other motions or issues raised thereby, except for a motion for 
a finding of not guilty which is properly raised after the prosecution has completed 
the presentation of i t s  case, need not normally, and sometimes should not (57g(2) ), 
he heard by the members of the court. But  see 140a. 

Nom. The ruling on a motion may be : 

LO: 	(Subject to objection by any member of the court,) the motion is 
(denied)' (granted). (The accused will not be required to plead to 
Specification ,Charge .) 

NOTE. If any member objects to a ruling on a motion on the question of 
insanity, the law officer will give appropriate instructions and the court will close 
and vote orally, beginning with the junior in rank. The court determines by a 
majority vote whether the ruling i s  sustained. A tie vote on these motions i s  a 
determination against the accused (57f;  Art. 52(c ) ) .  

NOTE. I f  charges are  amended on motion or otherwise or after a motion to 
sever is granted in the case of accused jointly charged, the amendment will be 
formally stated for the record. 'See 69b(3). For  example, after a motion to sever 
is granted, the  formal amendment may be in the following form : 

LO: Each specification is formally amended by striking out the words "and 
, " the accused who is not now to be tried, and the 
words "acting jointly and in pursuance of a common intent," and 
by inserting after the word "did," the words "acting in conjunction 
with - ," the accused who is not now to be tried. Trial 
will proceed on the charges as  amended. 

NOTE. When no motions a re  made or when the DC indicates tha t  he has no 
further motions, the disposition of pleas will follow. If a guilty plea is to  be entered, 
the DC should request a n  out-of-court hearing a t  which he notifles the LO a s  to 
which offenses the accused intends to plead guilty. 
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HEARING ON PROPOSED GUILTY PLEA(S) 

DC: 	The accused intends to plead guilty to ( 1. 
NOTE.I n  any case in which a plea of guilty is to be entered, the LO should 

explnin the meaning and effect of the guilty plea. This should be done out of the 
presence of the court members in the manner set  forth in 70b(2) and (3). The 
following inquiry and explanation may be used : 

LO: 	Have you had sufficient opportunity to consult with your counsel 
regarding your plea ( s )  in this case? 

ACCUSED: Yes (No), sir. 
NOTE. If the answer is "no," the necessary time will be made available for 

consultntion. 

NOTE. If  the accused pleads guilty to a lesser included offense against which 
the statute of limitations hns apparently run, the LO should insure that  the 
accused is aware of his right to interpose the statute in  bar of trial a s  to  tha t  offense 
(53h, 68c). 

NOTE. The law officer may consult with the TC and DC a s  to their opinions of 
the mnximum authorized punishment for the offenses to which the accused plans 
to plead guilty and allow them to submit legal authority if there is disagreement. 

LO : The maximum authorized punishment for the offense ( s )  to which you 
propose to plead guilty is (normally) ( ). 

NOTE. If the maxiruum punishment would he increased by proof of admissible 
prior convictions after findings (75b(2) ; Section B, 127c), the  advice should in- 
clude the prospective effect of proof of these convictions. This supplementary advice 
may take the following form : 

"However, [if the court receives evidence of two or more previous convictions 
adjudged during the three years ndxt preceding the commission of any offense to 
which you plead guilty, the maximum punishment would be: a bad-conduct dis-
charge, confinement a t  hard labor for , forfeiture of a l l  pay 
and allowances, (and reduction to the lowest enlisted grade;) (and) ] [if the court 
receives evidence of three or  more previous cmvictions adjudged during the year 
next preceding the commission of an3 offense to which you plead guilty excluding 
periods of unauthorized absence, the maximum punishment would be: a dishonorable 
discharge, confinement a t  hard labor for  .forfeiture of a l l  pay and 
allowances, (and reduction to the lowest enlisted grade) I." 

LO :Do you understand that  the maximum authorized punishment for the 
offense(s) to which you plan to  plead guilty is  a s  I have just ex-
plained? 

NOTE. If i t  appears tha t  the accused was previously of the ,opinion tha t  the 
maximum authorized punishment was other than determined by the LO for the 
offense or offenses to which he plans to plead guilty, he will be given an opportunity 
to consult further with the DC and thereafter express any changes in his proposal 
to plead guilty. 

L o  : , you have proposed to plead guilty to  (Specification 
,Charge ) (the lesser included offense 

of ) (all  the specifications and charges). By so doing, 
you will admit every act or omission and every element alleged with 
respect to the offense (offenses) to which you plead guilty. Your plea 
will subject you to ( a )  finding(s) of guilty without further proof 
of, ( tha t )  (those) offense(s), in which event you may be sentenced 
by the court to the maximum punishment authorized for  ( i t )  (them). 
You are legally entitled to plead not guilty and place the burden 
upon the prosecution of proving your guilt of ( tha t )  (those) of-
ense(s).  Your plea of guilty will not be accepted unless i t  appears 
that  you understand its meaning and effect and that  you a r e  volun- 
tarily pleading guilty because you are  convinced that  you are  in fact 
guilty. If you a re  not convinced that you are  in fact guilty, you should 
not allow any other considerations to influence you. 

LO: 	Do you understand this explanation of the meaning and effect of your 
plea of .guilty? 

ACCUSED: (Tes, s i r ) .  ( 	 1. 

App ' 80 
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-additional 
explanation 

-verification of 
guilty plea 

-acceptance of 
guilty plea 

Pleas: 

-guilty ta one 
specification 

-with exceptions 
and 
substitutions 

Erroneous 
advicc 

Presentation of 
prosecution case 

Oral stipulation 

Introduction 
of witness 

LO : Are you voluntarily pleading guilty? 

ACCUSED : (Yes, sir).  ( 	 ). 

LO: Are you convinced that  you are  in fact guilty? 

ACCUSED: (Yes, sir).  ( 

NOTE. If the LO considers it appropriate or if required by departmental direc- 
tives, further inquiry nnd a more detailed explanation may Be condncted. This may 
include, for example, a detailed explanation of tlie elements of the offenses, inquiry 
into the reason for the guilty pleas, and inquiry into nnd explanation of any agree- 
ment involved in connection with tlie pleas. 

LO: Understanding the things we have discussed, do you still desire to  
plead guilty a s  previously indicated? 

ACCUSED: Yes, sir. ( I  desire to plead 1. 
NOTE. If the accused persists in his proposal to plead guilty nnd the LO finds 

cause to doubt i ts  providence, he may discuss the question further. In  any case, 
the LO should advise the DC of his decision as  to accepting or rejecting the guilty 
pleas : 

LO: 	[The plea(s) of guilty (is) (are)  accepted.] [The plea(s) of guilty 
( to  ) will not be accepted (because 11. 

TERMINATION OF HEARING 
NOTE. The pleas are now entered in the presence of the court members. The 

accused and his counsel rise while entering the pleas. I n  joint and common trials, 
each accused will plead separately. 

DC :The accused : ,pleads : 
To all Specifications and Charges: (Not guilty) (Guilty) 

or 

To Specification 1of the Charge :Guilty 
To Specification 2 of the Charge :Not guilty 
To the Charge :Guilty 

or 

To  Specification 
except the words " 

, Charge : 
" and  " 

Guilty, 
" (, 

substituting therefor, respectively, the words " " and 
' ," to the excepted words, not guilty, t o  the sub 

stituted words, guilty). 
To  Charge : (Guilty) (Not guilty, but guilty of a 

violation of Article 1. 
etc. 

NOTE. If a plea of guilty has been entered and it appears later t h a t  the accused 
was erroneously advised tha t  the maximum punishment was other than that  legally 
authorized for  the offense or  offenses to  which he pleaded guilty, the LO Should 
advise him of the correct maximum punishment and give him an opportunity to  
withdraw his plea of guilty. See 70b for other situations which may warrant the 
withdrawal of a n  accepted guilty plea. 

TC: The prosecution has  (no) (an)  opening statement. 

NOTE. NO opening statement is required, and none should be made unless i t  will 
clarify the procedure to be followed by the TC. See 4 4 g ( 2 )  a s  to  matters tha t  may 
be included iu this statement when one is made. I n  this connection, also See 
443 (33. 

TC: With the consent of the accused, the prosecution and defense stipulate 

NOTE. Prior to the acceptance of nny stipulation, the LO should determine that  
the accused joins in the stipulntion. See 154b. 

LO: The stipulation is (not) accepted. 

TC: The prosecution calls a s  a witness 

NOTE. When the witness is sworn, he raises his right hand, and the TC 
administers the oath. 
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TC: You swear (or  affirm) that  the evidence you shall give in the case now Oath of 


in  hearing shall be the truth, the whole truth, and nothing but the 

truth. So help you God. 


WITNESS: I do. 
NOTE.A witness may be sworn by the oath indicated or by any oath recognized 


by his religion, or by such acts or ceremony as he declares binding on his conscience 

(112d).As to thecomyetency of witnesses in general, see 14Sa. 


NOTE. The witness now takes llis seat in the witness chair. Usually the first 

two questions asked every witness are  for~iial and are asked by the TC, whether the 

witness is collecl by him, by the defense, or by the court. 


TC: State your full name, (grade, organization, station, and armed force) Formal questions 

(occupation and residence). 

WITNESS : 

TC: Do you know the accused? 

WITNESS : 
NOTE. If the witness states tha t  he knows the accused, he will normally be 


asked to point to the accused if he sees him in the courtroom, and to s tate  the name 

of the accused, if lie knows. In  appropriate cases, i t  will not be necessary to ask the 

second question, such as  when the identity of the accused has already been 

established. 


NOTE. Questions and answers are recorded exactly as  spoken. Physical events Direct 
which occur, and witnesses' identifications and illustrations given by motions, by examination 
gestures, or  by reference to persons or other physical objects within the court's 
view, will be described as  accurately as  possible by the reporter, with assistance 
of the TC, DC, and LO, if necessary. If a witness points or gestures, the record 
must indicate what  lie points to or how he gestures. 

NOTE.A f  the beginning of testimony given through an interpreter, the record Use of 

mill indicate tha t  an interpreter was used, but the questions and answers are  recorded interpreter 

in the manner indicated above. See 114e as  to form of oath and 5021 a s  to  

technique of questioning through an interpreter. 


NOTE. At the conclusion of direct examination the TC announces : 

TC: The prosecution has no further questions. 

NOTE. After the prosecution has concluded the direct examination of a witness, Cross-
the DC cross-examines or declines to cross-examine the witness. See 1498(1). examination 

DC: The defense has no (further) questions. 

NOTE.If the defense cross-examines the witness the TC may conduct a redirect Redirect and 
examination ; after he has concluded, the DC may similarly conduct a recross- recross-
examination. See 149b(2).When both the TC and DC have concluded their questions examination 
the TC asks the court : 

TC: Are there any questions by the court? 	 Examination 
by the court 

NOTE. Any member wishing to question the witness first secures the  permission 
of the LO. The LO may limit questioning and may require questions to be submitted 
to  him in writing (1492,(3)).Written questions, whether or not allowed by the LO, 
should be al>pended to the record as  appellate exhibits. See 5471. 

If either the TC or  DC wishes to ask further questions of the witness after his 
examination has been turned over to the court, permission of the LO should be 
secured. These requests should, in general, be granted, subject to the U)s discretion- 
ary power t o  limit or reject superfluous interrogation. However, if new matter, not 
1)roperly the subject of cross-examination of the witness on his previous testimony, 
i s  elicited by questions of the court or i t s  members, both parties will be permitted 
t o  cross-examine the witness uDon the new matter. See 149bt31. 

When questioning of the witness is concluded, the LO announces : 

LO:The witness is  excused (, subject to recall). 	 Excusing 
witness 

NOTE. Unless expressly excused from further attendance during the trial, all 
witnesses will remain subject to call or recall until the  trial has  been concluded. I n  
an appropriate case (63f),the witness may be instructed as  follows: 

LO: 	You a re  instructed not to discuss your testimony in this case with Warning 

anyone except the counsel or the accused. You will not allow any Witness 
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witness in this case to  talk to you about the testimony he has given or 
which he intends to give. If anyone, other than counsel or the accused, 
attempts to talk to you about your testimony in this case, you should 
make the circumstances known to the counsel for  the side originally 
calling you a s  a witness. 

NOTE. When a witness i s  recalled, the TC reminds the witness, after he has 
appeared before the court : 

TC: You are reminded tha t  you are  still under oath. 
NOTE. Objections are  treated as  follows : 

TC: What was the accused carrying? 

DC: Objection. Any answer to that question is immaterial. 
NOTE. After hearing pertinent argument, if any, either before the members of 

the court or out of their presence a s  appropriate (see'57g(2) ), the ruling should be 
made in substantially the following form : 

LO :The objection of defense counsel is  (sustained) (overruled). 
NOTE. Any remarks or testimony ordered stricken a re  nevertheless fullu re-

corded, although they a re  not considered by the court a s  evidence (SZb(2)). For 
example : 

TC: What was the color of the ha t  that  the accused was wearing? 

WITNESS: According to what the police officers told me, he was wearing 
a black Homburg. 

DC: I move that  answer be stricken a s  hearsay. 

LO :The answer will be stricken. and the court is  instructed to  disregard it. 
NOTE. The LO shouId give such further  instructions in this regard as  he 

deems appropriate. When evidence i s  admitted only for a limited purpose, the LO 
should give appropriate limiting instructions. See 57d(2) ,  1389, 140a, and 
153b(2) ( c ) .  

NOTE. I n  introducing documentary evidence or other material things, the 
following procedure should be followed by counsel : 

DC: Request that  the reporter mark this exhibit for identification. 
NOTE. The reporter is responsible for keeping a list of exhibits marked for 

identification, and also a s  finally admitted in evidence. Prosecution exhibits should 
be mumbered consecutively; defense exhibits should be lettered consecutively. To 
clarify the  proceedings in  regard to exhibits, they should not be renumbered Or 
relettered when admitted in evidence, but  should be admitted by the same number 
or letter they bore "for identification," even though omissions thereby appear in 
the sequence of numbers or letters of exhibits finally admitted. Ordinarily, the words 
"for identification" are simply lined out when the exhibit is admitted in evidence. 

The reporter wlll mark on the exhibit, or a tag affixed thereto, the appropriate 
number or letter and state, for example : 

REPORTER: This will be Defense Exhibit C for identification. 

NOTE. The exhibit is shown to the other side, which is given an opportunity to  
examine it. 

DC (TO WITNESS): Do you recognize Defense Exhibit C for identifi- 
cation? 

WITNESS: I do. 

DC: What is i t ?  

WITNESS: I t  is  a watch (letter) I found in the accused's pocket when I 
searched him. 

DC: How do you recognize i t  a s  being the same one? 

WITNESS : 

NOTE. When counsel is rendy to offer the exhibit in evidence, he states to the 
court : 
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DC: 	Defense Exhibit C for identification is offered in evidence a s  Defense 
Exhibit C [and permission is requested to  withdraw i t  a t  the con- 
clusion of the trial and substitute ( a  written description) ( t rue copy) 
(photograph) therefor]. 

TC: I object because 

NOTE. An exhibit need not be offered in evidence a t  the time referred to by 
the witness, and may be held for introduction later in the trial. However, opposing 
counsel must be given an opportunity to  examine i t  in order tha t  proper cross-
examination of the witness in regard to the exhibit may be conducted. 

NOTE. After the offer i s  made, cross-examination may be conducted by opposing 
counsel, and other evidence may be offered and arguments made by either side prior 
to a ruling by the LO as to whether the exhibit will be admitted in evidence. At his 
discretion, with or without request by either counsel, the LO may direct tha t  
these arguments be heard in an out-of-court hearing. See 57g(2). 

LO : 	The objection is (sustained) (overruled). [Defense Exhibit C for 
identification is admitted in evidence a s  Defense Exhibit C ]  [and 
a (description) (true copy) (photograph) may be substituted]. 

NOTE. Unless the testimony of a witness has developed a full and accurate 
description of an object to  be withdrawn later (54d), counsel or the LO should a t  
this time give a verbal description of the object for the record. Any description sub- 
stituted for  real evidence should be accepted by both sides. If there is any dis-
agreement, it will be resolved by a ruling of the LO. 

NOTE. If a n  exhibit is marked for  identification but not admitted in  evidence, 
either it ,  or a description, true copy, or photograph thereof should be appended 
to  the record (54d). 

NOTE. If a writing which is to  be attached to the record is read to the court 
i n  i t s  entirety, the record need only s tate  tha t  the exhibit was read, and i t  is 
unnecessary to quote the writing verbatim in the record. However, when there are  
any deletions, interpolations, or alterations in the reading, or if i t  is interrupted 
by other matters, the  record should reflect the exact circumstances. 

NOTE. Properly authenticated official records and banking entries a re  marked 
by the reporter and shown to  opposing counsel. 'See 143b(2) and (3) concerning 
their authentication. I n  an appropriate case the offer may be as  follows : 

TC: 	Prosecution Exhibit 17 for identification, a duly authenticated extract 
copy of the morning report of - , is offered in  evidence 
as  Prosecution Exhibit 17. 

NOTE. Prior to  the acceptance of a written stipulation the LO should deter- 
mine tha t  the accused joins in the stipulation. See 1548. A written stipulation of 
facts or of the content of a writing a r e  offered and admitted in the normal manner 
prescribed for  prosecution and defense exhibits, and they may be both read and 
submitted to the members of the court. When a written stipulation of testimony 
or other testimony contained in documentary form, such as  a deposition, i s  ruled 
admissible, the document or a n  appropriate part  thereof is read in evidence, i t  is 
marked a s  an appellate exhibit for  appending to  the record, and the document 
itself is not shown to the members of the court. See 145 and 154b(2) .  

NOTE. Before the confession or  admission of the accused can be introduced in 
evidence against him, there must be a n  affirmative showing tha t  it was voluntary 
(140e). If the LO considers i t  necessary, he may satisfy himself tha t  the accused 
is aware of his right to testify for  the limited purpose of showing the circumstances 
under which the statement was made or tha t  h e  did not in fact  make the state- 
ment without subjecting himself to cross-examination upon other issues (149b). The 
LO may do this, out of the hearing of the court members, by inquiring of the DC 
as  to whether the  accused has been so advised o r  by explaining the right to the 
accused in accordance with 53h and 140a as  follows : 

LO: ,the prosecution has offered i n  evidence a statement 
allegedly made by you and has introduced evidence tending t o  show 
that i t  was voluntarily made by you. As the accused in the case you 
have the right a t  this time to introduce any evidence SOU may desire 
relevant to  the circumstances under which the statement was ob- 
tained or relevant a s  to whether the statement was or was not in fact 
made by you. You also have the right to take the stand a t  this time 
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olcial  records 
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entries 
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as  a witness for the limited purpose of testifying as  to  these matters. 
If you do that, whatever you say will be considered and weighed as  
evidence by the court just as  is the testimony of other witnesses. 
Sou may be cross-examined upon your testimony, but if you limit your 
testimony to the circumstances surrounding the taking of the state- 
ment or as  to whether the statement was or was not in fact made by 
you, you cannot be cross-examined on the question of your guilt or 
innocence of the offense itself, nor can you be asked on cross-exami- 
nation whether the statement is true or false. I n  other words, you 
can only be cross-examined upon the issues concerning which you 
testify and upon your credibility, but not upon anything else. 

On the other hand, yon need not take the stand a t  all. Yon have 
a perfect right to relnain silent, and the fact that  you do not take the 
stand yourself will not be considered a s  a n  adlnission that the state- 
ment was voluntary or that  it  mas in fact made by you, nor can your 
silence be commented upon in any way by the trial counsel in 
addressing the court. Do you understand your rights? 

ACCUSED: Yes, sir. ( 	 .) 

LO: Proceed. 

NOTE.AS previously indicated, certain motions may be properly made out of 
the presence of the court members. Additionally, other matters should be conducted 
out of their presence, view, or hearing. See, for example, 53h, 57d(2), 57g(2), and 
73d. The procedure for nn in-court conference requested by counsel may be as 
follows : 

DC(TC): I would like to confer with the law officer out of the h e a r i ~ g  
of the members of the court. 

LO:	Counsel for both sides, the accused, and the reporter will come 
forward. 

NOTE. In-court conferences and any action thereon are normally recorded 
verbatim. See 39c. 

NOTE.The out-of-court hearing rather than the in-court conference is appro- 
priate for dealing with matters which will require more than a short period of 
time to resolve. When 'the LO decides to hear a matter out of the presence of the 
members, he should advise them tha t  an out-of-court hearing is required and of 
the approximate time that  will be required to conduct it. He should then declare a 
recess or adjournment a s  may be appropriate. The hearing should be held in sub- 
stantially the following manner : 

LO:	This out-of-court hearing will come to order. Let the record show that  
during the (adjournment) (recess), this hearing is being held out of 
the presence of the members of the court. I t  is  attended by the law 
officer, the accused, counsel for both sides, and the reporter. 

NOTE.The necessary proceedings are now held. They a re  recorded and incor- 
porated in the record as  indicated in 57g(2) .  Prior to concluding the hearing, if he 
malces a ruling or decision a t  this time, the LO should announce it. 

LO:This out-of-court hearing is  terminated. 

NOTE.I n  the event of adjournment (a period extending beyond the same day) 
or  a recess, the procedure should be substantially as  follows : 

LO: The court will (adjourn) (recess) until hours (, -
19-) . 

PRES: The court will come to order. 

NOTE.If the place of trial is changed, or the court reconvenes a t  n place other 
than tha t  where it adjourned, the TC will so s tate  for the record. See 54e as to 
views and inspections. 
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TC:All parties to  the trial who were present when the court (adjourned) Accounting for 

(recessed) a re  again present in the court (except 1. personnel alter 
adjournment or 
recess 

NOTE. The term "parties to the trial," a s  used above, includes the law officer 
and members of the court a s  well a s  counsel, the  accused, the reporter, and, when 
appropriate, the interpreter. I t  also includes a witness who was not excused prior to 
the adjourning, recessing, or closing of the court. If a member of the court is absent 
after arraignment, the absence must be shown to have been the result of challenge, 
physical disability, or the order of the convening authority (41d(4) ; Art. 29(a )  ). 
The reason for the absence must be reflected in the record even if i t  resulted from 
removal by the convening authority (see 37b). 

TC:	Let the record reflect that  is  absent because (he is  Absence of 

seriously ill) (he has been removed from the court by order of the member 

convening authority because . I request that  this copy 
of orders, No. , dated , 
be appended to the record). 

TC:	Captain is now present and has been appointed to the New member: 

court by 

Norn. If such a member was appointed by the same orders as convened the 
court, i t  will be so announced ; if by a n  order not previously incorporated in the rec- 
ord, the t r ia l  counsel will announce : 

TC:	A copy of the orders appointing Captain will be attached 
to the orders appointing the court which a re  t o  be inserted in the 
record. 

NOTE. Proceedings concerning excusing, swearing, and challenging of the new 
member a re  substantially a s  fo r  original members. If the individunl joins the  court 
a s  a member, the trial continues: 

LO : 	The record of all prior proceedings in  this case which were held i n  the -reading record 

presence of the court members will be read to the new member by the 
reporter. 

NOTE. After the record is read : 

LO :	The proceedings having been read to date, the (trial counsel) (defense 
counsel) may proceed. 

NOTE. When the prosecution has completed i t s  case : 	 Prosecution 
rests

TC:The prosecution rests. 

NOTE. The DC may appropriately make any motion fo r  a finding of not guilt3 Motion for a 
a t  this  time or after the defense has  rested, or both. I n  ruling on a motion for  a finding of not 
finding of not guilty, the LO rules "subject to objection by any member of the court" guilty 
( 5 7 d ( l )  ; Art. 5 1 ( b ) ) .  See 71a regarding the  procedure for disposing of a motion 
fo r  a finding of not  guilty. 

DC:The defense has (no) (an)  opening statement. 	 Presentation of 

the defense case 


NOTE. The defense presents a n  opening statement, if desired, and introduces 
stipulations, witnesses, and material evidence in a manner similar to tha t  followed 
by the TC, except tha t  the TC administers the oath to all witnesses and asks the 
first formal questions. The DC'than takes over direct examination, and the further 
examination of the witness continues in the normal manner. See 14921. 

NOTE. The accused may take the stand as  a witness in his own behalf, but  Accused as 
only a t  his own request. If he elects to remain silent, no comment can be made upon a witness: 
his silence. If he testifies concerning certain specifications only, cross-examination 
by the TC and the court must be limited accordingly. See 148e, 14.9b(l),  and 150b. 
When the accused elects to testify, the DC should announce : 

DC : 	The accused elects to take the stand and testify a s  a witness in  his own 

behalf. His testimony will (concern all the charges and specifications) 

(be limited to  ). 


NOTE. The LO may assume tha t  the accused has been correctly advised of his -explanation 

rights to testify. However, when he considers it necessary, he may, out of the hearing of rights 

of the court members, inquire of the DC as  to whether the accused has been advised 

of his rights, or give the explanation below, or both (53h). 
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LO: , as the accused in this case you have these rights: 
First, you may be sworn and take the stand a s  a witness. If you 

do that, whatever you say will be considered and weighed a s  evidence 
by the court just a s  is the testimony of other witnesses, and you can be 
cross-examined on your testimony by the trial counsel and the court. 
(Tke fol1ou;ing nmy he used if there is  more that7 onc spccificutiom: 
If your testimony should concern less than all of the offense$ charged 
against you and you do not desire to or do not testify concerning the 
others, then you may be questioned a,bout the whole subject of those 
offenses concerning which you do testify, but yon will not be ques- 
tioned about any offenses concerning which you do not testify.) 

Second, you may remain silent, that is say nothing a t  all. You 
have a right to do this if you wish, and if you do so the fact that  yon 
do not take the witness stand yourself will not count against you in 
any way with the court. I t  will not be considered a s  a n  admission 
that  you a r e  guilty, nor can i t  be commented on in any way by the 
trial counsel in addressing the court. 

Take time to consult with your counsel and then oclrise the court 
whether you wish to testify or to remain silent. 

DC: The accused 
NOTE.Should the accused elect to  take the stand as  a witness, the TC will 

administer the oath and ask the following preliminary questions, af ter  which the 
procedure follows tha t  of other defense witnesses : 

TC: State your full name, rank, organization, and station. 

ACCUSED : 

TC: Are you the accused in this case? 

ACCUSED: Yes, sir. 
NOTE.When the defense has  completed its case : 

DC: The defense rests. 

NOTE. The TC may call or recall witnesses in  rebuttal; thereafter, the DC 
may call or  recall witnesses in rebuttal. Upon completion of any rebuttal testimony, 
the TC sh,;uld announce : 

TC: The prosecution has no further evi'dence to offer. Does the defense 
have any further evidence to offer? 

DC: It does (not).  

NOTE. The LO may permit or cause the recall of any witness, including the 
accused, and the reopening of the case by either or both sides for  the introduction 
of testimony previously omitted (149a) .  

TC:Does the court wish to  have any witnesses called or recalled? 

LO: I t  does (not). 

NOTE.The right of the members of the court to cause the recall of n witness Or 
to call for additional evidence is subject to an interlocutory ruling by the LO as to 
the propriety therefor. See 54b.  

rn less  the  LO directs otherwise, the TC will conduct the direct nnd redirect 
examination of witnesses called by the court in the same manner as if the witness 
had been called by the prosecution. However, the LO nlny permit the court members 
to question the witness directly, or he may do so himself, a t  any time after the 
TC has asked the initiad formal questions. See 149b(3) for details concerning the 
proper examination of a witness by the c-urt or a member nnd for  limitntions which 
the LO may place on this examination. 

NOTE.Before arguments, the LO mny hold a hearing out  of the presence 
of the court for  the Purpose of discussing proposed nnd requested instructions. See 73. 

TC: The prosecution waives opening argument. (--.I 
NOTE. See 72. The TC has the right to make the rpening argument, nnd if any 

argument is made on behalf of the defense, the closing argument. Arguments are not 
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required ; they may be oral or written. Either tlie TC or DC may call to the attention 
of the court any matters likely to be overlooked by it,  and make any reasonably per- 
tinent argument on the  facts cf the case and how they relate to the law involved. 
Oral arguments are recorded verbatim. A written argument will be attached as  an 
exhibit for the side which presented it. 

NOTE. If there are  nlore than one accused, the counsel for each accused may 
make separate argument. 

After argu~ilents or waiver thereof : 

LO:Has  the prosecution anything further to offer? 

TC: It has (not) .  

LO: Has  the defense anything further to offer? 

DC: It has (not). 

NOTE. Before the court retires into closed session the LO will, in open session, 
instruct the court (Art. 51(c) ) .  

NOTE. If an accused has pleaded guilty to an offense and the plea still stands, 
the LO may invite the attention of the court to the fact  tha t  no further proof of the 
offense to which the plea relates need be introduced by the prosecution to warrant 

finding of guilty of tha t  offense (73a) .  

NOTE. The inst~wctions given by the LO will necessarily vary in each caw 
because of the different facts and circumstances involved. The LO shall give the 
mandatory i~~s t ruc t ionsrequired by 73 and Article 51(c) and any additional 
instructions required by the law in light of the circumstances of the case. When a n  
issue is raised as to the admissibility of a confession or admission, he should instruct 
the court as to the effect of his ruling admitting the  statement and the duty cf the 
court in this  regard. See 140a. In  addition the LO may instruct, on his own 
initiative or request of counsel, upon any additional matters which he considers 
appropriate. For esan~ple, see the matters covered in 73c, 74a, and 74d. 

NOTE. The LO may appropriately conclude his instructions with the following 
additional charge : 

LO:	The final determination a s  to the weight of the evidence and the 
credibility of the xvitnesses in this case rests solely upon you members 
of the court. You nlust disregard any coinlnent or statement made 
by lue during the course of the trial u~hich may seein to indicate an 
opinion as  to the guilt or innocence of the accused, for you alone have 
tlie indepe~~dent  responsibility of deciding this issue. Each of you must 
impartially resolve the ultimate issue as  to the guilt or innocence of 
the accnsed in accordailce with the law, the evidence admitted in 
court, and your own conscience. 

KOTE. The LO may provide the court with a findings worksheet to assist tlle 
court in making i t s  findings. If used, the findings worlrsheet should be attached to 
the record as an appellate exhibit. 

LO: The court will be closed. 

NOTE. Only the members of the court will be present during deliberation and 
voting (74d(1) ),. If a separate room is provided fo r  deliberation by the  membws, 
all members retire to this  room. Otherwise, all persons including the LO leave the 
courtroom except the members of the court. Neither the LO nor counsel may consult 
with the niembers in closecl session. Advice of the LO may be sought when necessary, 
but the court will be opened and the advice will be obtained in open session in the 
presence of both connsel and the accused. These proceedings shall be made a part  of 
the record. See 74e and Articles 26 (b) and 39. 

NOTE. When the court has been closed the members deliberate and vote on 
the findings. See 74 fo r  the method of voting ; the number of votes required, and rules 
applicable to reconsideration of the findings. 

NOTE. When a general court-martial has finally voted on the findings, it may 
request the LO and reporter to appear before i t  and assist in  putting the court's 
findings (Art. 391 in proper form. The reporter records these proceedings (74f (1)). 
Advice should be requested in open seesion a t  any time before a final vote is taken 
on findings in  any case of doubt which may arise. I n  this connection, see 74e. 
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If t h e  LO did not assist t he  court to  gut  the  findings i n  form, the  ~ r o ~ e r  
president, before announcing the  findings, may present the111 to the  LO to  perinit h i n ~  
t o  examine them fo r  defects in form. If i t  appears to tlie LO t h a t  the  conrt  has  ~ n ; ~ d e  
a n  ambiguous or inconsistent finding, he may give the  court additional instructions. 
Before doing so, he shoold advise both sides of tlie circu~nsturlces requiring the  
additional instrnctions and permit argument thereon. See 74A(3) concerning 
reconsideration of findings and 749 regarding correction of incorrectly annolinced 
findings. 

PRES: The court will come to order. 

TC: All parties to the trial who were present when the court closed a r e  now 
present (except 1. 

NOTE. I f  t he  accused i s  found not guilty of a l l  specifications, tlie prcsidcnt 
announces : 

PRES: , i t  is  my duty a s  president of this court to advise you 
that  the court in closed session and upon secret written ballot has found 
you not guilty of ( the)  (all) Specification(s) and Charge(s).  

LO: The court will adjourn to meet on future call. 

NOTE. If the  accused i s  fou1111 gnilty of all)- sprcific;~tion, the ~ r ~ s i d r r l t  
announces : 

PRES : , i t  is my duty a s  president of this court to  inform you 
that  the court in closed session and upon secret written ballot, (two- 
thirds) (all) of the members present a t  the time the vote was talcen 
concurring in each finding of guilty, finds you : [Of (all) the Specifica- 
tion ( s )  and Charge(s) : Guilty] [Of Specification 
Charge : (Guilty) (Not guilty). Of charge 
(Guilty)' (Not guilty). Of Specification , Charge 

: Guilty, except the words " " and 
6 " (, substituting therefor, respectively, the words 
' " and "- ," of the excepted ~vords, not 
guilty, of the substituted words, guilty). Of Charge 
(Guilty) (Not guilty, but guilty of a violation of Article ) 1. 

etc. 

NOTE: For  fnr ther  instructions a s  to the  forms of findings, see 74 7~ and c ; fo r  
esalllple of proper findings, see the  pertinent portions of 15s and n11l)cu~licrs loft, 
and 160. 

XOTE: Only tlie required fraction of rotes  s l i o ~ ~ l d  be announcc(1. nnt tllr ;lCtll;ll 
number of members who concurred in  the  findings of gnilly (719) .  

LO: 	The court will now hear the personal data concerning the accused 
shown on the charge sheet, and will receive evidence of previous 
convictions, if any. 

TC: The flrst page of the charge sheet shows the following data concerning 
the accused: 

TC: Does the accused have any objcection to the data a s  read? 

DC: 	 (He does not.) (The accused objects to ) 

S O T E :  If any of the  da ta  a re  in error, corrections s l~oold be made. Errors  
claimed by the  accused which the TC is not readily ablr t o  verify \!'ill, if of minor 
i111port~lllce, be iiotrd in the record and no £other action tnlteri upon theln ; if  of 
nlaterial i i~~por t ance  the  1.0 may direct verification of the error claimed before tllc 

court proceeds to rote  upon the sentence. 


NOTE: If the TC has  no evidence of adn~issible 1)re~ious convictions, ile ~ l lou ld  
s ta te  : 

TC: 	I have no evidence of previous convictions. 
S O T E :  If tlle TC has  evidence of ad~nissible prerions co~~vict ions ,  i t  is 111;1rkcd, 

offered i n  ex-idence, and admitted in the same mnnncr a s  prescribed a b o w  I'or other 
dociunentary evidence. See 752,(2). 
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SOTE: This is the proper tinie for counsel to introduce mntter I11 nggr:lmt!on, 
if ndmissible (see 75b(3) ) ,  nnd matter in extennntion or mitigntion nnd for the 
accused to  make a statement if he desires ( 7 5 ~ ) .  

XOTL.:: 'l'lle LO niny nssulne tlint the i~ccuscd 11ns beell correctly advised of liiv 
rights to testify. I-Iomerer, when he considers i t  necessnry, 11e niny, out of the 
lienring of thc court meiilbers, inquire of the DC as to whether the nccased lins beell 
ntlvised of his rights, or give the espliulntion below, or both ( 5 8 1 ~ ): 

LO : , you a re  advised that you may now present evi- 
dence in extenuation or mitigation of the offense(s) of which you 
stand convicted. You may, if you wish, testify under oath a s  to these 
matters, or you may remain silent, in which case the court will not 
draw any inferences from your silence. In  addition, you may, if yon 
wish, make a n  unsworn statenlent in  mitigation or extenuation of the 
offense(s) of which you stand convicted. This unsworn statement is 
not evidence, and you cannot be cross-examined upon it, but the prose- 
cution may offer evidence to rebut anything contained in the statement. 
The statement may be oral or in writing, or both. You may make i t  
yourself, or i t  may be made by your counsel, or by both of you. Consult 
with your counsel and advise the  court what you desire to do. 

DC: The accused 
NOTE: Any oral stntemeut made by the accused or his counsel will be 

recorded verbatim. Any stntelnent submitted in writing need only be attnched as  a 
defense exhibit. 

NOTE. After presentation of matters in extenuation and mitigation by the  
defense and rebuttal by the prosecution, if any, counsel for both sides may present 
nrguillent for a n  nproprin#te sentence. Bee 75e. 

NOTE. Before closing the court fo r  deliberation and voting on the sentence, 
the LO shall instruct the court concerning the authorized punishment as  required 
by 76b( l )  and any other matters required by law In  addition. the LO may instruct, 
on his own initiative or request of counsel, upon any additional matters which he 
considers appropriate. For  example, see the various other matters contained in 76 
He may provide the court with a sentence work sheet similar to tha t  in  appendix 1 3  
to assist the court in  fornlulnting its sentence, but if used it should be appended 
to the record a s  a n  appellate exhibit. See 81 fo r  rules relating t o  rehearings and 
new and other trials. 

LO: The court mill be closed. 
NOTE. Only the members of the court will be present during deliberation and 

voting (76b(2)). For  this purpose, the members may retire to  another room or  all 
persons other than the members may be cleared from the  courtroom. The LO shauld 
not enter this  closed session fo r  any reason ; however, the court may be given addi- 
tional instructions in  open session when it so requests or  when the LO considers 
i t  appropriate (76b(4) ). 

NOTE. See 76b(2) concerning the method of voting, 76b(3) for  the  number of 
votes required, and 76d regarding sentence reconsideration. 

NOTE. The sentence must be within the maximum limits prescribed in chapter 
XXV. As to  rehearings and new and other trials, see 81d and Article 63. The court 
will adjudge a single sentence for  a l l  the  offenses of which the accused was found 
guilty. A separate sentence must be ndjudged for each accused. 

PRES: The court will come to order. 

TC:	A11 the parties to  the trial who were present when the court closed a re  
now present (except 1. 

PRES : -, it is my duty a s  president of this court to inform 
yon that  the court in closed session and upon secret written ballot, 
(two-thirds) (three-fourths) (all) of the members present a t  the 
time the vote was taken concurring, sentences you : 
NOTE. I t  is customary for the accused to stand immediately before the presi- 

dent when the sentence is announced. 

NOTE. AS in the  case of findings, only the required fraction of votes should 
be announced, not t h e  actual number of members who co,ncurred in the  sentence. 

NOTE. See 76c concerning the action of the LQ on any ambiguous or  i l l e m  
sentence, sentence reconsideration, and correction of any incorrectly announced 
sentence. 

Matter in 
aggravation, 
mitigation. or 
extenuation 
Rights of 
accused 

Arguments 

Sentence 
instructions 

Court closed 
for sentence 

Voting on 
sentence 

Limitation 
on sentence 

Court opens 

Sentence 

Improper 
sentence 



Adjournment 

Advising 
offender 

Opportunitr to 
show cause 

Preliminary 
ruling 

Voting on 
preliminary 
ruling 

Closed session 

Holding of 
contempt and 
punishment 

Proceedinss in 
revision : 

APPENDIX 8 

LO: Has the prosecution any other cases to t ry a t  this time? 

TC: I have nothing further. 

LO: The court will a d j o ~ r n  to meet on future call. 

b.  CONTEMPT PROCEDURE. See 118 and Article 48. 

NOTE. The following i s  applicable to general and special caurts-martial. 

NOTE. When it becomes necessaiy fo r  a court to take summary action on a 
contempt (118a),a n  example of its proceedings would be : 

LO (PRES): The proceedings in  the case now before the court will be 
suspended. ,you (have used menacing words and gestures 
in the presence of this court) (have disturbed the proceedings of this 
court by (riotous and) disorderly conduct) ( ). As the 
record will show, you (have been warned repeatedly about your con- 
duct) (have persisted in disturbing the proceedings of this court) 
( ). For example, you (have threatened the court with 
action you will take against i.t because of its rulings ;) (have been 
contemptuous and insolent in your objections and arguments;) 
( 1. 

You now have a n  opportunity to show cause why you should not 
be held in  contempt. 
NOTE After hearing pertinent argument and evidence, if any, the  following 

ruling will be made : 

LO (PRES): Subject to objection by any member of the court, i t  is my 
ruling that  you should (not) be held in contempt. 
NOTE.If,  as a result of a ruling of the LO, or the  president of a special court- 

martial, t h a t  i s  not objected to, there has been a preliminary determination tha t  the 
person involved not be held in  contempt, the court will resume i t s  regular 
proceedings. 

NOTE. If any member objects to a ruling of the  LO, or the president of a special 
court-martial, the court will close and determine by majority vote whether the 
ruling shall be sustained. See 118b.A tie vote shall be a determination in favor of 
the person involved. 

NOTE. If ,  a s  a result of the vote of the court, or a ruling of the  LO, or the 
president of a special court-martial, tha t  is not objected to, there has been a pre-
liminary determination t h a t  the person involved be held in  contempt, the LO, or 
the president of a special court-martial, will give any instructions he considers 
necessary, and the court will determine in closed session whether the  person 
involved should be held in contempt, and, in the event i t  so determines, will assess 
a punishment. See 118u.Thereafter, the co,urt opens and : 

PRES : It is  my duty a s  president of this court to inform you that  the court, 
in  closed session and upon secret written ballot, [has held you not 
guilty of contempt of this court] [two-thirds of the members present 
a t  the time the vote was taken concurring, holds you guilty of con-
tempt of this court. And also in  closed session and upon secret written 
ballot, two-thirds of the members presen.t a t  the time the vote was 
taken concurring, adjudges the follc~wing punishment : (To pay to the 
United States a fine of $50 and to be confined a t  hard labor for 10days) 
( ) 1. 

LO (PRES) :Proceed with the case. 

c. REVISION PROCEDURE. See 80 and Article 62. 

NOTE. The following is applicable to  general and special courts-martial. 


PRES: The court will come to order. 

TC: All parties who were present when the court adjourned a re  now 
present (except ) . (Additionally, the following are  pres- 
ent in the capacity ind,icated : ). 

NOTE. NO mention need be made of those who were not presellt a t  the close of 
the p r e ~ i o u s  session unless they a re  now 1)reseiit. No member will sit  in revision pro- 
ceedings who was not present a t  the close of the last session in the case, but all 
members who were present a t  the last session should be there. However, valid pro- 
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ceedings may be conducted when a quorum is present, if any absent member or mem- 
bers have been properly excused. See 41d(4) and Article 29(a) .  See Sob regarding 
the presence of other parties to the trial. 

TC:	These proceedings in revision have been (directed by the following -directed by 

colnmunication : - - which \vill be inserted a t  this point in 
the record) (undertaken by the court on its own motion in order to 

NOTE.The LO, or the president of a sl)ecinl court-martial, should give tlie court 
any instructions necessary for  the proper accomplishment of the revision action. 
and he also nlay be requested by the court to give additional instructions concerning 
pertinent matter to which i t  is in  doubt (SOc). The case will not be reopened by 
calling witnesses or otherwise. 

LO (PRES): The court will be closed. 
NOTE. After deliberation, action, and voting as is npprol>rinte, the proceedings Court votes 

continue. 

PRES: The court will come to order. 

TC: All parties who were present when the court closed a re  now present 
(except 1. 

PRES:The court i n  closed session and upon secret written ballot, (two- New Iindings 

thirds) (all) of the members present at the time the vo,te was talcen 
concurring in each finding of guilty, revokes its former findings and 
substitutes therefor the following findings : --
NOTE.The findings should then be announced in one of the forms prescribed in 

appendix Sa. 

PRES:The court i n  closed session and upon secret written ballot, (two- New sentence 
thirds) (three-fourths) (all) of the members present a,t the time the 
vote was taken concurring, revokes i ts  former sentence and substitutes 
the following therefor : 
NOTE. The sentence should be stated in one of the fornis prescribed in appendix 

13. 


PRES: The court was closed and upon secret written ballot, ( a  majority) Adherence to 

(two-thirds) (three-fourths) (all) of the members concurring, the action 

court adheres to its former 

LO (PRES)): The court will adjourn to meet on future call. Adjournment 

NOTE.The record is authenticated in the same manner a s  the record of trial. 
See appendix 9 b .  
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GUIDE FOR PREPARATION OF RECORD OF TRIAL BY 
GENERAL COURT-MARTIAL AND BY SPECIAL 
COURT-MARTIAL WHEN A VERBATIM RECORD IS 
PREPARED 

a. RECORD OF TRIAL. 

NOTE. Erasures or interlineations should be initialed by those who Erasures 

authenticate the record. 
Pages will be numbered a t  ,the bottom ; margins of 21,4 inches will be Margins 

left a t  the top to permit binding, and 1inch a t  the bottom and left-side of 
each page, using legal size paper. 

Words on the left margin of this appendix a r e  not part of the for111 of Marginal notes 

record. 
As a general rule, all proceedings in the case should be recorded I-er- Record to 

batim, including oral arguments, subject to the instructional notes and be c"mple'e 

examples shown in appendix 8 and herein. Also see 39c, 57g (2) , and 73r7 in 
this connection. 

This appendix is not a complete record of trial. I t  is to be used by the use  of guide 

reporter and trial counsel a s  .a guide in the preparation of the co~nl~letetl 
record of trial i n  all  general court-martial cases, and in all  special court- 
martial cases in which a verbatim record is prepared. See 82 for instruc- 
tions pertaining to the preparation of a record of trial by general court- 
martial and 83 for instructions pertaining to the preparation of n record of 
trial by speci,al court-martial. The reporter nncl trial counsel should also 
consult apl~endix S, a s  i t  shows the manner ia ~\-hich Inany items of pro- 
cedure should be recorded. 

RECORD O F  TRIAL Title 

(Las t  name, first name, middle initial) (Service number) (Rank or  arnde) 

(Organization and armed force) (Stat ion or  ship)  

by 

-- COURT-MARTIAL 

Con~ened by -

(Title of c o ~ ~ v e n i n g  
nutbor i ty)  

(Commoncl of convening nnthol'ity ) 
Tried ,at 
011 10-


(Place or places of t r ia l )  (Date  or  dates  of t r ia l )  


NOTE.The title should be followed by a n  index. Tlle for111 for this index will be Index 
a s  prescribed in publications of the  Secretory of a Department. However, i t  s l~ould 
cover important phases of the  trial,  \vitnesses who testified, and  eshibits tlint are  
appended t o  the  record. 
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COPIES OF RECORD 

Copies of 
record 

Receil~lfor 
recold 

Certificate in lie u 
of receipt 

Convening 
orders 

Accounting 
for personnel 

Presence of 
accused 
Swearing 
reporter 

Time of 
session 

Administration 
of oaths 

copy of record furnished the accused a s  per attached cer- 
tificate or receipt. 

copy (ies) of record forwarded herewith. 

RECEIPT FOR COPT OF RECORD 

I hereby ackno\\~ledge receil~t of a copy of the above-described record 
of trial, delivered to me a t  this day of 

,19-. 


(Signature of accuse(1) 

CERTIFICATE 

19-
(Place)  (Date)  

I certify that  on this date delivery of a copy of the above-described 
record of trial, including all eshibits admitted in evidence or descriptions 
thereof, was made to the accused, a t  , 

(Name of accused) (Place  of delivery) 

by , and that  the receipt of 
(Means of effecting delivery, Le., mcui1, messenger, etc.) 

the accused had not been received on the date this record was forwarded to 
the convening authority. The receipt of the accused will be forwarded a s  
soon as  i t  is  received. 

(Signature of t r i a l  counsel) 

Proceedings of a court-martial which met ( a t )  (on 
board) , a t  hours, 1 9 ,pursuant 
to the following orders : 

XOTE. Here insert a col~y of the  orders convening the  court ant1 copies of any  
amellding orders. Any request of a n  enlisted nccl~sed for enlisted cour t  members will 
Ilr inserted i~umetliatrly following the  conrer~ing orders, together wi th  any declara- 
tion of t he  noi~:~rai labi l i ty  of such enlisted persons. 

PERSOSS PRESEKT 

PERSONS ABSENT 

NOTE. Lis t  LO, if any, and  a l l  n ~ e n ~ b e r s  of t h e  court, prosecution, a n d  defense 
:is present o r  nbsent, a s  announced by the  t r ia l  counsel. Only rank or grade ancl 
name should be sIio\\.ll unless service number is necessary to  distinguish between 
two llcrsons. 

The following nan~ecl accused as) (were) present : -.. 
The detailed reporter, , was sworn. 

NOTIC. The  remnillder of the  recortl of t r ia l  follows t h e  actual  proceedings i n  
court. The reporter records all  the  procec:dings verbatim, subject to t h e  instructio'ns 
set for th  i n  a1)llendis S and herein. 

NOTE. The  reporter should note and record the  time and dnte of t he  beginning 
:und cnding of each s e s s i p ~ ~  of t he  conrt,  i l~c lud ing - the  ogening and closing of t he  
court dur ing trial.  G0.r exalnl,le : 
The conr t  was  called to  order a t  - hours, 1 9 . 
The court (adjourned) (rccessecl) n t  hours, 19 . 
The court (closeA) ( o ~ e n e d )  a t  l~our s ,  1 9  - .  

NOTE.I t  is not necessnry to record verbatim the  oath  actually used, whether 
i t  be aclministercd to a ~vi tness ,;I challe~lged member, the  law officer, coui~sel,  o r  
t he  coort.  Regi~rdless of the  fo18m of oath, affirmation, or ceremony by which the  
conscience of the  witness is bound (119d ;  nllg. s o ) ,  only the  f ac t  t h a t  a witness 
took ml oath  or affirlnation i s  to be rrcolxled. However, if prelilninary qualifyillg 
questions a r e  aslced :I \vitness prior to t he  adnlil~istrntion of a n  oath  (see, for  
example, 1$8b), the  questions and answers  should be recorded verbatim. These 
],reliminary questions and answers do not eliminate t he  requirement t ha t  a n  oath 
be administerc(1. The f o l l o ~ ~ i n g  of t he  recording of t he  a.dministration a re  e s a ~ n l ~ l c s  
of various oaths  : 
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The detailed interpreter, - , mas sworn. 
The members of the court (,  the law officer,) and ehe personnel of the 

prosecution and defense were sworn. 
The challenged (member) (law officer) was sworn to. testify concenl- 

ing his competency to act as  a (member) ( law officer) of the court, and 
testified as  follo~vs : 

NOTE:. After the  reporter is s\\.orn, Ilc will recortl rerbntim the statements of 
the  t r ia l  colinsel wit11 resllect to the  presence or ahsellce of l~ersonnel of the  court, 
c o u ~ ~ s e l ,and the  accused. The re l~orter  should note whetber, when a witness i s  
excused, he withdraws from the courtroom or, in the  case of the accused, whether he 
rt1sumes his seat. Similarly, if a chnllenged meniber withdraws fro~nl t h e  court while 
i t  votes 011 a challenge, is excnsed a s  n result of a challenge, or resumes his seat af ter  
the  court has  voted on a cl~nllenge, the reporter should note this  Pact i n  the  record. 
Examples of the manner in which such fncts should be recorded are  a s  follows: 

The witness (withdrew from the courtroom) (resumed his seat a t  
the counsel table). 

-_-, the challenged member, withdrew from the court. 
, resumed his seat a s  a member of the court. 

NOTE. The testimony of n wltness \\-ill be recorcled rerbntiln in a form similar 
to t h a t  set for th  below for  a prosecution witness : 

, was called a s  a witness for Dhe prosecution, was 
sworn, and testified a s  follows : 

DIRECT EXAMINATION 

Questions by the prosecution : 
Q. State your full name, (etc.) 

CROSS-EXAMINATIOK 

Questions by the defense : 
Q. J 

A. -. 
REDIRECT EXAMINATION 

Questions by the prosecution : 
Q. ? 
A. 

RECROSS-EXAAIINATION 

Questions by the defense : 
Q. ? 

EXAMINATION BY THE COURT 

Questions by (the law officer) (court member's name) : 
Q. -. 7 
A. 

REDIRECT EXAMINATIOX 

Questions by the prosecution : 
Q. -- 7. 
A. 

RECROSS-EXAMINATION 

Questions by the defense : 
Q. ? 
A. .--. 

NOTB.Out-of-court hearings should he recorded and incorl~oratecl in  the  record 
of trial. See 5 7 g ( 2 ) .  

Accounting for 
personnel 
during trial 

Recording 
testimony 

Out-of-court 
hearings 
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b.  AUTHENTICATION OF RECORD OF TRIAL. 
(1)By general court-martial. 

President 

(Captain) (Colonel), *--
, President [or (Com- 

m~ander) ( Lieutenacnt Colonel), 
, a member in  lieu 

of the president because of his 
(death) (disability) (absence):] 

Law Officer 

(Captain) (Colonel) * , 

Law Officer [or (Lieutenant Com- 

mander) (Major),  * , a member 

in lien of the law officer because of 

his (death) (disability) (absence) .I 


(2) By speciaZ coqrrt-martial. 
President 

(Commander) (Lieutenant Colo-
nel),  * ,President [or 
(Commander ) (Lieutenant Cdo-
nel),  * , a member in  
lieu of the president because of his 
(death) (disabilitg) (absence) .I 

Trial Counsel -
(Lieutenant) (Captain), *--, 
Trial Counsel [or (Lieutenant, jg) 
(First Lieutenant), * , As-
sistant Trial Oounsel, because of 
(death) (disabilitg) (absence) of 
the trial counsel.] [or (Lieutenant 
Commander) (Major) * 
a member in lieu of the trial 
counsel and the assistant trial coun- 
sel because of (death) (disability) 
(absence) of the trial counsel, and of 
(death) (disability) (absence) of 

the assistant trial counsel.] 


NOTE.The further identification of members, LO, or counsel as to grade, organi- 
zation, etc., will be as  indicated in the orders convening the court. If there is any 
change therein, the identification should show the present grade and organization 
followed by "formerly 

G. EXAMINATION OF RECORD BY DEFENSE COUNSEL. 
NOTE. When the defense counsel has examined the record of trial prior to  i ts  

being forwarded to the convening authority, the following form is appropriate : 

Form "I have examined the record of trial i n  the foregoing case. 

(Captain) (Lieutenant) , Defense Counsel'' 

d .  CERTIFICATE OF CORRECTION. 
19-. 


Form United States 
1. 

The record of trial in. the above case, which was tried by the 
coud-mlaztial convened by , dated -

19-, ( a t )  (on board) , On 19-, is cor-
rected by the insertion on page , immediately following line -, 
of the  following : 
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"The detailed reporter, -, mas sworn." Correction 
This correction is  made because the reporter was sworn a t  the ,time 

of trial bu:t a statement to that  effect was omitted, by error, from the 
record. 

NOTE.The certificate of correctiotl is authenticated as  indicated above for the Authentication 
record of trial in the case. 

Copy 019 the certificate received .by me this - day of Accused's 

,19-. receipt for 
certificate 

(Signature of accused) 
NOTE.The certificate of correction wlll be bound a t  the end of the origillal Disrrosltion 

record llnrnediately before the action of the convening nnthority. in record 

e ARRANGEMENT OF ORIGINAL RECORD WITH ALLIED PAPERS. 
See 8 2 b ( 5 )  concerning appendages to the record of trial. When formarcled to the 

appropriate Judge Advocate General, a record of trial by general or sl)edal court- 
martial will be arranged in the sequence required In publications of the Secretary of a 
Department. 

f.  ADDITIONAL COPIES OF RECORD. 
A copy of the record of p~.oceediags in  court, including copies of all exhibits re- 

ceived in evidence or descriptions thereof will be prepared for each accused. 111 general 
and special court-martial eases in which the sentence adjudged affects a general or 
flag officer, or extends to  death, clisolissal, dishonorable or 'bad-condact discharge, or 
confinement for one yea,r o r  more, two additional complete copies of the record will be 
prepared. In this connectioa, see 4 9 b ( 2 ) ,  82, and 83a. J'ir1len copies of the record are 
required to be forwarded to the convening authority or to the appropriate Judge Ad- 
vocate General they will be bound separately and inclosed with the original record 
of trial. I n  this connection, see 82g ( 2 ) .  
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GUIDE FOR PREPARATION OF RECORD OF TRIAL BY 
SPECIAL COURT-MARTIAL WHEN A VERBATIM 
RECORD IS NOT PREPAREDY. 

a. RECORD OF TRIAL. 
SOTR. a verbatim record is not  See first three marginal notes a t  beginning of appendix 95. If  

prepared (see 7 and, 83b),a sun~marized report of testimony, objections, and other proceedings is 
permitted. Either party may, however, submit his arguments in writing to  be attached as  exhibits, 
ilpprogriate reference being made a t  the proper pla.ce in  the record. 

The procedure in court will follow that  provided in regulations of the Secre ta~y  of the Department 
which will, so fa r  a s  practicable, conform to tha t  prescribed in appendix 8a fo~rtrials by general courts- 
~nartinl.  See 78 and 79. This appendix is to be used as  a general guide; the actual record may depart 
from it in numerous particolars. The  manner of summarizing several items of procedure is shown in 
appendix 9a. 

RECORD OF TRL4L Title 

(Last  nnn~e, first name, middle initial) (Service number) (Grade) 

(Organization and armed force) (Station or  ship) 

by 

SPECIAL COURT-MARTIAL 

Convened by 

(Title of convening authority) 


(Command of convening authority) 

Tried at 

on 19-

(Place or places of trial) (Date or dates of t r ia l)  


COPIJ3S OF RECORD 

copy of record furnished the accused as per attached Copie50f 

receipt. record 

copy (ies) of record forwarded herewith. 

RECEIPT FOR COPY OF RECORD 

I hereby acknowledge receipt of a copy of the above-described record Receipt 

of trial, delivered to me at  record 

day of ,19-. 

(Signature of accused) 

PROCEEDINGS OF A SPECIAL COcURT-MART'IAL 

The court met (at)  (on board) ,a t  hours Convening orders 
pursuant to the following orders : 

NOTE. Here insert a copy of the convening orders and copies of any amending 
orders. Any request of an enlisted accusetl for  enlisted court members, together 
with any declaration of the nonavailability of such enlisted persons, mill be in- 
serted immediately following the orders. 

*But see 83P a s  to the authority of the Secretary of a Department. 

19-, 
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Members of the PERSONS PRESENT 
court and counsel 
present and PERSONS ABSENT 
absent 

Accused and 
defense counsel 
present 
Swearing 
reporter; 
interpreter 

Qualification 
of prosecution 
counsel 

Prior 
participation of 
prosecution 
counsel 

Qualification of 
defense counsel 

Prior 
participation 
of defense counsel 

Defense 
excused 

Enlisted 
membership 

Court and 
counsel sworn 
Challenges 

The accused and the following (regularly detailed defense counsel 
and assistant defense counsel) (counsel' introduced by him) were present: 

The following detailed (reporter) (and)  (interpreter) (~vns)(were) 
sworn : 

NOTE. Ap~licable only when a reporter or interpreter is used. 

The trial counsel stated tha t  the legal qualihxtions of all ~ n e n ~ b e r s  
of the prosecution were correctly stated in the convening orders except as 
indicated below. 

The trial counsel further stated that  no member of the prosecution 
had acted a s  investigating officer, law officer, court member, or a s  a menl- 
ber of the defenlse in t E s  case, or a s  cornsel for the  accused a t  a pretrial 
investigation or other proceeding involving the same general m~atter ex- 
cept as  indicated below. 

NOTE. If  a member of t he  pr~secuti~oilis disqualified beoause of p.rjor pazticiaa- 
tion, the disqualifying fact  will be shown, together with the action taken under 61e. 

The defense counsel stated that the legal qualifications of all members 
of the defense were correctly stated in  the convening orders except a s  
indicated below. 

NOTE. Legal qualifications of al l  counsel for the defense not shown in the 
convening orders, including individual counsel, will be shown. 

The defense counsel stated that  no member of the defense had acted a s  
the accuser, a member of the prosecution, investigating officer, law officer, 
or member of the court in  this case except a s  indicated below. 

NOTE. If a member of the defense has  acted as  a member of the rosecu cut ion, the 
record will show that  he was excused and withdrew from t h e  court. If a member 
of the defense acted in another capacity, the record will show that  the president 
explained to the accused tha t  this counsel could represent him only a t  his express 
request, and t h a t  the accused so requested, or tha t  suitable action was taken, 
either by excusing the particular counsel or by adjournment pending the procure- 
ment of a counsel satisfactory to  the accused (Blf(4)). Appendix 8a shows the 
procedure to be taken. 

The following detailed members of .the defense were excused a t  the 
express request of -the accused : 

The trial counsel announced that the accused had (not) made a request 
in  writing that  the membership of the court include enlisted persons. The 
defense counsel announced that  the accused had been advised of his rights 
in .this respect prior .to trial and had stated that  he did (not) desire enlisted 
persons a s  court members. 

NOTE. These announcements will not be made if the accused is not an enlisted 
person. 

The members of the court and the personnel of the prosecution and 
defense mere sworn. 

Each accused was extended the right to challenge any member of the 
court for cause and to exercise one peremptory challenge against any 
member. 

The following members of the court were excused and withdrew for the 
reasons stated opposite their respective names : 

Captain (excused without challenge a s  being the 
accuser). 

Lieutenant (excused upon challenge for cause by the 
accused). 

Lieutenant (excused upon peremptory challenge by 
the accused). 
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There was no contest with respect to the challenging of any of the 
members for  cause except a s  indicated below. 

NOTE. Insert a summary of the proceedings with respect to each contest. For  
example, if a member was challenged for cause, but was not excused from the court, 
the record will show the grounds for the challenge, a summary of evldence pre- 
sented, if any, and the actlon of the court. 

The accused was then arraigned upon the following charges and 
specifications : 

NOTE. Insert the  charge sheet here. Use the accused's copy of tlie charge sheet 
to prepare his copy of the record. If sufacient copies of the charge sheet are  not 
available, copy verbatim from pages 2 and 3 of the charge sheet the charges 
and specltlcations and  the name and description of the accuser, the amdavit, and the 
reference to the court for  trial. 

was in  command on the date of the reference for trial. 
Name and  rank 

NOTE. The substance of any motlons made by the defense before pleas are 
entered will be recorded, together with the ruling of the court thereon. 

NOTE. The pleas of the accused will be entered in the followlng form : 

The accused pleaded a s  follows : 

To all the Specifications and Charges : (Not Guilty) (Gui1,ty). 


To the Specification of Charge I : (Not Guilty) (Guilty). 
To Charge I :  (Not guilty) (Guilty). 

etc. 
Nore. When there is a guilty plea the president ~ h o u l d  explain the meaning 

and effect of a plea of guilty (70b),and the record should show : 

The president of the court explained to the accused the meaning and 
effect of his plea of guilty, after which the accused answered tha t  he  
understood (but persisted i n  his plea of guilty) (and stated ,that he 
desired t o  change his plea of guilty to not guilty) (- . 

PRESENTATION O F  PROSECUTION CASE 

The trial counsel made ( a n )  (no) opening statement. 
NOTE. The record will contain a summary of the testimony presented. An 

example of the manner in  which testimony may be summarized follows: 

The following witnesses for the prosecution mere sworn and testified 
in substance a s  follows : . 

Sgt Richard Roe, Co C, 1st  Bn, 31st Inf, Fort  Sill, Oklahoma. 

DIRECT EXAMINATION 

I know the accused, Sam Snooker, who is  in  the military service and 
a member of my company. We both sleep in the same barracks. When I 
went to  bed on the night of October 7, 1967, 1 put my wallet under my 
pillow. The wallet had $7.00 in  i t ;  a $5.00 bill and two $1.00 bills. Some- 
time during the night something woke me up but I turned over and went 
to sleep again. When I woke u p  the next morning, my wallet was gone. 

CROSS-EXAMINATION 

I don't know the serial numbers on any of the bills. One of l;he $1.00 
bills was patched together with scotch tape and one of the fellows told 
me that  the accused had used a $1.00bill just like that  in a poker game 
the day after my wallet was missing. 

Upon objection by the defense, so much of the answer of the witness 
a s  pertained to what he had been told was stricken. 

The prosecution offered in evidence a duly authenticated extract copy 
of the morning report of Company C, 1st Bn, 31st Infantry, which contained 
entries pertaining to the accused for the dates 20 and 24 October 1967. 

The defense objected to  the admission of this document on the ground 
that the reporting offlcer had no personal knowledge of the facts reported 
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therein. After argument by counsel for both sides, the extract copy was 

Explanation of 
accused's rights 

Testimony 

Stipulation 

Closing 
arguments 

Instructions 

Findings 

Data as to 
service, etc. 

Evidence in 
extenuation or 
mitigation 

Instructions 
on sentence 

Sentence 
announcement 

Adjournment 

Authentication 

Examination 
by defense 

admitted in evidence as  rose cut ion Exhibit 1. 

PRESENTATION OF DEFENSE CASE 

The defense counsel made (an)  (no) opening statement. 
The accused was advised by the president of his right to testify or to 

remain silent. 
The following witnesses for the defense were sworn and testified in 

substance a s  follows : 
The defense offered in evidence a stipulation entered into between the 

trial counsel, defense counsel, and the accused. There being no objection, 
the stipulation was admitted in  evidence a s  Defense Exhibit A. 

The prosecution made (an)  (no) argument. 
The defense made ( a n )  (no) argument. 
The prosecution made ( a )  (no) closing argument. 
The president instructed the court in accordance with paragraph 73 

of the MCM, including the elements of each offense, the presumption of 
innocence, reasonable doubt, and burden of proof as  required by Article 
5 l ( c ) .  

Neither the prosecution nor the defense having anything further to 
offer, the court was closed. Thereafter, the court opened and the president 
announced that,  in closed session and upon secret written ballot, (the 
accused was found not guilty) (two-thirds of the members present a t  the 
time the vote was taken concurring in each finding of guilty, the accused 
was found : 

Of all  the Specifications and Charges :Guilty. 

Of the Specification of Charge I :Guilty. 
Of Oharge I :Guilty. 
Of the Specification of Charge I1 :Not guilty. 
Of Charge I1 :Not guilty. 

etc. ) 
The trial counsel read the data a s  to age, pay, service, and restraint 

of the accused as  shown on the charge sheet. The defense counsel stated 
that  (the data were correct) ( ). (The trial counsel stated 
that  he had no evidence of previous convictions to submit.) (The attached 
evidence of previous convictions was offered) (and admitted) (in evi- 
dence a s  Prosecution Exhibit .) The defense counsel stated 
that  (the accused had no objection to the evidence of previous convic- 
tions) ( ). 

After the accused was advised by the president of his right to  present 
evidence in  extenuation or  mitigation, ( the defense counsel stated that  
he had nothing further to offer.) ( the defense presented the following 
matters :) 

The president instructed the court on the maximum permissible 
punishment which could be adjudged for the offense(s) of which the 
accused had been found guilty. 

Neither the prosecution nor the defense having anything further to 
offer, the court was closed. Thereafter, the court opened and the president 
announced that in closed session and, upon secret written ballot, two-
thirds of the members present a t  the time the vote was taken concurring, 
the accused was sentenced : 

To 
The court adjourned at hours, 19-. 
NOTE.The record will be authenticated as  prescribed by the Secretary of 

Depnrtlnent. 
I have examined the record of trial in the foregoing case. 

(Captain) (Lieutenant) . ,Defense Counsel 
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Action ACTION OF CONVENING AUTHORITY 

(Coniu~iuidcf convening nnthority) 

(Stntlon or ship) 
19.-. 


In  the foregoing case of 

NOTE.Here enter the action taken by tlie convening nnthorlty on the flndings 
i~li(lsentence. See iipl~endix l4b. 

(Signature of convening authority) 
(Jlnjor) (Lieutenant Colonel) ( ) 

Commnnding 

b. ARRANGEMENT OF ORIGINAL RECORD WITH ALLIED PAPERS. 

When forwarded by the convening authority a record of trial by special court-martial 
is .arranged in the sequence required in publications of the Secretary of a Department. 

c. ADDITIONAL COPIES OF RECORD. 

A copy of the record of proceedings in  court, including copies of all  exhibits received in 
evidence or descri~tions thereof will be prepared for each accused. 
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FORM FOR RECORD OF TRIAL BY SUMMARY 

COURT-MARTIAL 


THE ACCUSED HAS NOT BEEN OFFERED PUNISHMENT UNDER ARTICLE 15'AS TO all charges and 
specifications. 

d executed. The Base Confinement Facility, 
Base, Texas, is designated as the place of 



Appendix 12 

TABLE OF COMMONLY INCLUDED OFFENSES 

NOTE. When, in addition to the offense charged, the allegations in  a specification are  suMcient to 
place a n  accused on notice tha t  he may hnve to defend against another offense, this additional offense 
i s  called an included offense. An included offense is not a n  operative factor in a trial unless placed in 
issue by the evidence. Once in issue, the court must be il~structed on the included offense, and the 
accused may be found guilty of it. See 158 for  a discussion of included offenses. 

In  regard to the following table, the charging of a n  accused with certain offenses always includes 
certain other offenses; for  example, the charge of desertion always includes the offense of absence with- 
out leave. However, consideration of the particular allegations in the offense charged is often necessary 
before a determination can be made that  a certain offense is included, for  example, whether the offense 
of carnal knowledge i s  included in a charge of rape is controlled by whether the age of the victim is 
alleged to be less than 16 peers. The following table generally does not include attempts, but an accused 
may be found guilty of a n  attempt to commit any offense charged (Art. 79) except when the offense, 
such as  negligent homicide, cannot be intentionally committed. Also, i t  does not include those offenses 
which properly may be found by means of exceptions or exceptions and substitutions (74b(2) ) ,  hut 
which differ from the offenses charged only with respect to the elimination or reduction of words of 
aggravation. For  example, depending upon the proof, desertion terminated by apprehension properly 
mag be found a s  desertion terminated in a manner not  specified; similarly, larceny of property of a 
value of more than $100 properly may be found as  larceny of property of a value of $100 or less and 
more than $50,or a value of $50 or less. I n  such a case, although the offense found would be the same 
offense as  tha t  charged, a lesser punishment might be authorized. I n  this connection, see Section A. 127c. 

In  view of the foregoing, the following table cannot be an all-inclusive list, cannot be applied 
mechanically, and is to be considered only as suggestive of possible offenses which may be included 
i n  the o$ense charged. 

Article Offense Charged Article I Included Offense 

85 Desertion with intent to remain away 
permanently. 

86 Absence without authority. 

85 Desertion-Quitting unit, organization 
or place of duty with intent to 
avoid hazardous duty or shirk 
important service. 

86 Absence without authority. 

87 Missing movement through design. 86 
87 

Absence without authority. 
Missing movement through neglect. 

87 Missing movement through neglect. 86 Absence without authority. 

89 Disrespect toward superior officer. 117 Using provoking or reproachful 
speech. 

90 Striking superior officer in execution 
of his office. 

90 

128 
128 

Drawing or lifting up a weapon or 
offering violence to superior 
officer in execution of his office. 

Assault; as~aul t  and battery. 
Assault or assault and battery 

upon commissioned officer. 
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I.Ilticl, Offense Charard .article Included Otfrnse 

Drawing or lifting up  a weapon or Assault, assault with dangerous 
offering violence to  superior officer weapon. 
in execution of his office. Assault upon a commissioned 

officer. 

Willfully disobeying lawful order of Failure to obey lawful order. 
superior officer. Disrespect t o  superior officer. 

Striking warrant, noncommissioned, Assault upon warrant, noncommis- 
or petty officer in execution of his sioned, or petty officer in execu- 
office. tion of his office. 

Assault; assault and battery. 
Assault or assault and battery 

with dangerous weapon. 
Assault or assault and battery 

upon warrant, noncommissioned, 
or petty officer. 

Assault upon wakrant, noncornmis- Assault. 
sioned, or petty officer in the execu- Assault with dangerous weapon. 
tion of his office. Assault upon warrant, noncom- 

missioned, or petty officer. 

91 1 Willfully disobeying lawful order of 1 92 1 Failure to  obey lawful order. 
warrant, noncommissioned, or 
petty officer. 

91 ( Treating with contempt or being dis- I 117 ( Using provoking or reproachful 
respectful in language or deport- speech. 
ment toward, warrant, noncom- 
missioned, or petty officer in execu- 
tion of his office. 

Mutiny-Refusal to obey orders Willful disobedience of commis- 
from proper authority in concert sioned officer. 
with others with intent to override Willful disobedience of warrant, 
military authority. noncommissioned, or petty 

officer. 
Failure to  obey lawful order. 

Mutiny-Creation of violence or dis- Riot. 

turbance in concert with others, Breach of peace. 

with intent to  override military Disorderly conduct. 

authority. -. . 

94 Sedition.--I 
95 

-- 
Breach of arrest. 134 Breach of restriction. 

98 Suffering a prisoner to  escape through 
design. 

96 Suffering a prisoner to  escape 
through neglect. 
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Article 

99 

99 

99 

99 

108 

108 

108 

108 

108 

108 

108 

108 

110 

110 

Offense Charged 

Running away before the enemy. 

Cowardly conduct. 

Quitting place of duty to plunder or 
pillage. 

Endangering safety of command 
through disobedience of orders. 

Willfully damaging military property. 

Willfully suffering military property 
to be damaged. 

Willfully destroying military property. 

Willfully suffering military property 
to be destroyed. 

Willfully losing military property. 

Willfully suffering military property 
to be lost. 

Willfully suffering military property 
to be sold. 

Willfully suffering military property 
to be wrongfully disposed of in a 
certain alleged manner. 

Willfully and wrongfully hazarding 
a vessel in a certain alleged manner. 

Willfully and wrongfully suffering a 
vessel to  be hazarded in a certain 
alleged manner. 

Article 

85(2) 
86 

85(2) 
86(3) 

99 

86(2) 

92 

108 

108 

108 

108 

108 

-

108 

108 

108 

108 

108 

108 

108 

110 

110 

Included Offense 

Desertion. 
Absence without authority; going 

from appointed place of duty. 

Desertion. 

Absence without authority. 

Running away before the enemy. 


Going from appointed place of 
duty. 

Failure to obey lawful order. 

Damaging military property 
through neglect. 

Through neglect suffering military 
property to be damaged. 

Through neglect destroying mili- 
tary property. 

Through neglect damaging mili- 
tary property. 

Willfully damaging military 
property. 

Through neglect suffering military 
property to be destroyed. 

Through neglect suffering military 
property to be damaged. 

Willfully suffering military 
property to be damaged. 

Through neglect, losing military 
property. 

Through neglect, suffering mili- 
tary property to be lost. 

Through neglect, suffering mili- 
tary property to  be sold. 

Through neglect, suffering mili- 
tary property to be wrongfully 
disposed of in the manner 
alleged. 

Negligently hazarding a vessel in 
the manner alleged. 

Negligently suffering a vessel to be 
hazarded in the manner alleged. 
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Article 

113 

116 

116 

118 

118 

119 

119 

120 

120 

121 

122 

Offense Charged 

Drunk on duty as a sentinel. 

Riot. 

Breach of peace. 

Murder, with premeditated design to 
kill; or murder while engaged in 
perpetration of offenses listed in 
Article 118(4). 

Murder, as defined in Article 118(1), 
(z), (3), Or (4). 

Voluntary manslaughter. 

Involuntary manslaughter. 

Rape. 

Carnal knowledge. 

Larceny. 

Robbery. 

Article 

112 

116 
134 

134 

118 

119 

128 

134 

134 

134 

119 
128 

134 

134 

128 
134 

120 
128 
134 

134 
134 

134 

121 

121 
121 
128 
128 
128 

134 

Included Offense 

Drunk on duty. 

Breach of peace. 
Disorderly conduct. 

Disorderly conduct. 

Murder. 

Voluntary or involuntary man- 
slaughter. 

Assault; assault and battery; 
aggravated assault. 

Assault with intent to commit 
murder. 

Assault with intent to commit 
voluntary manslaughter. 

Negligent homicide. 

Involuntary manslaughter. 
Assault; assault and battery; 

aggravated assault. 
Assault with intent to commit 

voluntary manslaughter. 
Negligent homicide. 

Assault; assault and battery. 

Negligent homicide. 


Carnal knowledge. 

Assault; assault and battery. 

Assault with intent to commit 


rape. 
Indecent assault. 
Taking indecent, lewd and las- 

civious liberties with the person 
of a female. 

Indecent acts or liberties with a 
female under 16. 

Wrongful appropriation. 


Larceny. 

Wrongful appropriation. 

Assault; assault and battery. 

Assault with a dangerous weapon. 

Assault intentionally inflicting 


grievous bodily harm. 
Assault with intent to rob. 
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Article 

123a 

124 

125 

126 

127-

128 

C--

128 

128 

128 

128 

128 

129 

130 

134 

Offense Charged 

Making, drawing, uttering or de- 
livering a check, draft, or order 
without sufficient funds with 
intent to defraud or with intent to 
deceive. 

Maiming. 

Sodomy. 

Aggravated arson. 

Extortion. 

Assault upon a commissioned, 
warrant, noncommissioned, or 
petty officer of the Air Force, 
Army, Coast Guard, Navy, or a 
friendly foreign power, not in the 
execution of his office. 

Assault upon any person who, in 
the execution of his office, is per- 
forming air police, military police, 
shore patrol, or civil law enforce- 
ment duties. 

Assault intentionally inflicting 
grievous bodily harm. 

Assault with a dangerous weapon or 
other means or force likely to 
produce death or grievous bodily 
harm. 

Assault and battery. 

Assault and battery upon a child 
under age of 16. 

Burglary. 

Housebreaking. 

Assault, indecent. 

Article 

134 

128 
128 
128 

134 

134 

126 

134 

128 

128 

128 
128 

128 

128 

128 

130 
134 

134 

128 

Included Offense 

Making, drawing, uttering or de- 
livering a check, draft, or 
order, and thereafter wrong- 
fully and dishonorably failing 
to maintain sufficient funds. 

Assault; assault and battery. 
Assault with a dangerous weapon. 
Assault intentionally inflicting 

grievous bodily harm. 

Indecent, lewd, and lascivious 
acts with another. 

Assault with intent to commit 
sodomy. 

Simple arson. 

Communicating a threat. 

Assault; assault and battery. 

-
Assault; assault and battery. 

Assault; assault and battery. 
Assault with a dangerous weapon. 

Assault; assault and battery. 

Assault. 

Assault; assault and battery. 

Housebreaking. 
Unlawful entry. 

Unlawful entry. 

Assault; assault and battery. 
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Offense Charged -~ r t i c l e  Included Offense 1 1 

134 Assault with intent to  commit 128 Assault; assault and battery. 

voluntary manslaughter. 128 Assault intentionally inflicting 
grievous bodily harm. 

128 Assault with a dangerous weapon. 
--

134 Assault with intent to  commit 128 Assault; assault and battery. 
robbery, sodomy, arson, or 128 with a dangerous weapon. 1 
 A s s a ~ ~ l t  

housebreaking. 


-

Assault with intent to  commit 128 Assault; assault and battery. 
burglary. 128 Assault with a dangero~ls weapon. 

134 Assault with intent t o  commit 
housebreaking. 

Assault with intent to murder. El	Assault; assault and battery. 
Assault with a dangerous weapon. 
Assault intentionally inflicting 

grievous bodily harm. 
A ~ s a u l twith intent t o  commit 

voluntary manslaughter. 
Willful or careless discharge of a 

firearm. 

134 Assault with intent to rape. 

134 False or unauthorized military or 134 False or unauthorized military or 
official pass, permit, discharge cer- official pass, permit, discharge 
tificate, or identification card, certificate, or identification card, 
possessing with intent to  deceive. possessing without intent to  

deceive. 

134 Discharging a firearm wrongfully 134 Discharging a firearm through 

and willfully, under circumstances carelessness. 

as  to  endanger life. 


134 Impersonating a n  officer, warrant 134 Impersonating a n  officer, warrant 
officer, noncommissioned, or petty I I officer, noncommissioned, or 
officer, or agent of superior au- petty officer, or agent of su- 
thority with intent to  defraud. perior authority without intent 

t o  defraud. I I 
134 Mails, taking, opening, abstracting, 121 Larceny. 


secreting, destroying, stealing, or 121 Wrongful appropriation. 

obstructing. 


134 Communicating a threat. 	 117 Using provoking speeches. 
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FORMS OF SENTENCES 

a. ANNOUNCEMENT OF SENTENCE. In announcing the sentence, the president of 
the court should announce : 

" , i t  is my duty as president of this court to inform you 
that the court in closed session and upon secret written ballot, (two-thirds) 
(three-fourths) (all) of the members present a t  the time the vote was taken 

11concurring, sentences you 
The actual sentence should now be announced following one of the forms contained in b, 
below, or any necessary modification or combination thereof. Each of the forms of punish- 
ment prescribed in b are separate, that is, the adjudging of one form of punishment is  not 
contingent upon any other punishment also being adjudged. However, the forms in b may 
be combined and modified so long as  the punishment adjudged is not forbidden by the code 
and does not exceed the maximum authorized by this manual (see chapter XXV) in the 
particular case being tried. In announcing a sentence consisting of combined punishments, 
the president may, fo r  exanzple, state : 

"To be dishonorably discharged from the service, to be confined a t  hard 
labor for one year, to forfeit all pay and allowances, and to be reduced to the 
grade of Private, E-1 ;" or 

"To be discharged from the service with a bad-conduct discharge, to be 
conlined a t  hard labor for six months, ,and to forfeit $35.00 per month for six 
months ;" or 

"To be dismissed from the service, to be confined a t  hard labor for one 
year, and to forfeit all pay and allowances;" or 

"To perform hard labor for one month and to forfeit $25.00 per month 
for one month." 

b. SINGLE PUNISHMENT FORMS. 	 For punitive 

1. To be dishonorably discharged from the service? separation 

2. To be discharged from the service with a bad-conduct discharge.' 
3. To be dismissed from the service.' 

Norm. Perlods of confinement should not be expressed in  terms of months in Pertaining to 
excess of 11 ; for example, a period of 12 months i s  properly expressed a s  "one year" deprivation of 
and a period of 1% years is  properly expressed as "one year and six months." liberty or 

4. To be restricted to the limits of 
(days) (months) .' 

for death penalty 

5. To perform hard labor for (days) (months) .' 
6. To be confined a t  hard labor for [ (days) (months) 

(years)I [the length of your natural life].' 
7. 	 To be confined on (bread and water) (diminished rations) for 

days? 

IApplicable in  the case of enlisted members or warrant omcers other than 
commissioned warrant o5cers (126d and e). 

a Applicable In the  case of enlisted members only. See 120e and 127a and ~ ( 4 ) .  
8 Applicable in the case of commissioned omcers and commissioned warrant of- 

ficers only (126d). 
Not t o  exceed two months (126g).
'Not t o  exceed three months if adjudged by a general or speclal court-martlal ; 

and not to exceed forty-five days if adjudged by summary court-martial. See 126k. 
0 May be adjudged agalnst commissioned and warrant ol3cers by a general court- 

martial only (126d).See 1261. 
7 Confinement may only be adjudged against enlisted members attached to or 

embarked in  a vessel and shall not be Imposed in excess of three days (125). 
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Pertaining to 
financial penalty 

For reduction 
in grade or 
loss of numbers, 
lineal position, 
or seniority 

Admonition and 
Reprimand 

8. To be put to  death. 
NOTE. Forfeitures, fines, and detentions should be expressed in even dollars. 

9. To have $ per month for months 
detained for a period of (months) (year) .' 

10. To  forfeit ($ per month for 

months) (all  pay and allowances) .8 


11.To pay to the United States a fine of $ , [and to 
be1' (further) confined a t  hard labor until said fine is so paid, but 
for  not more than (months) (years)" ( in  addition 
to  the (months) (years) hereinbefore adjudged) I.= 

12. To be reduced to the grade of (corporal) (radioman second 
class) ( .* 

13. To (lose unrestricted numbers) (be placed a t  
the foot of the ' s list of present date and t o  remain 
there until he shall have lost unrestricted numbers 
(lose unrestricted line officer running mate numbers) .13 

14. To  lose month's seniority i n  the date of his 
warrant (as  machinist) ( ), and t o  lose corresponding 
rank i n  the list of (machinists) ( ) of the (Navy) 
( ) .lil 

15. T o  be admonished." 
16. T o  be reprimanded." 

8 See 126h(4) as to limitations. 
0 See 126h(2) for  limitations in  the case of enlisted members and fo r  the mean- 

ing of the phrase "to forfeit all pay and allowances." A special court-martial may 
not adjudge forfeiture of more than two-thirds pay per month fo r  six months, even 
though a bad-conduct discharge is adjudged (Art. 19). 

10To be used if confinement i s  also adjudged a s  part  of t h e  sentence other than 
for  enforcing the collection of the fine. 

"See 126h(3) and  Section B,127c. 
* See 16b and 126e. 

1s Not a n  authorized punishment in the case of Army and Air Force personnel 


(126;). OfiIcers of the other armed forces may be sentenced to a loss of numbers. 
The sentence placing the officer a t  the foot of the list, with the p_roviso t h a t  he is to 
remain in tha t  position until he has lost the required numbers, i s  to be used when 
his position on the  list will not permit his losing the adjudged numbers i n  grade 
a t  the time the sentence is adjudged. 

' 4  Not a n  authorized punishment in the case of Army and Air Force personnel 
(126;). I n  the  case of warrant officers of the other armed forces, when promotion 
is based upon length of service in grade, loss cf seniority for a specified period of 
time should be adjudged in lieu of a loss of numbers. 

l6See 126f and Section B,127c. 
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FORMS FOR ACTION BY CONVENING AUTHORITY 

Show headquarters or ship, place, and date of action. Signature is followed by grade, 
unit, and the words "Commander," "Commanding" or "Officer in Charge." The use of these 
forms is not mandatory and they are not intended to provide for every case ; but whenever 
appropriate, these forms, or a combination or modification of them, should be used. 

The place of confinement should be designated only after consulting pertinent regula- 
tions of the Secretary of a Department. See 89c(5). 

a. SUMMARY COURTS-MARTIAL. 

B'orms 1-9 may be used by the convening authority who takes action on the record 
of trial by summary court-martial : 

1.Approved and ordered executed. ( i s  designated Approval 

a s  the place of confinement.) -Execution 

2. The finding of guilty of Specification 2, Charge I, is disapproved. 
Only so much of the sentence as provides for is approved 
and ordered executed. ( is designated as the place of 
confinement.) 

3. Approved and ordered executed. The accused will be credited -Of rehearing 

with any portion of the punishment served or executed from (see 89c(7) ( a ) )  

19- to , 19- under the sentence adjudged a t  the former 
trial of this case. 

4. Approved and suspended for months, a t  which time, Suspension 

unless the suspension is sooner vacated, the sentence will be remitted (see 88e (2) ) 
-Entire 

without further action. sentence ; 
conditional 
remission 

5. Approved and ordered executed, but the (confinement)' ( ) -Partial: 

is suspended for months, a t  which time, unless the suspen- f ~ ~ ~ ~ 
sion is sooner vacated, the sentence to will be remitted 
without further action. 

6. Disapproved. The charges are dismissed. Disapproval 
-Charges 

dismissed 

7. I t  appears that the following error was committed : -Order of 

This error being materially prejudicial to the substantial rights of the 
accused under the circumstances of this case, the findings of guilty and 
the sentence are disapproved, and a rehearing is directed before a sum-
mary court-martial to be hereafter designated. 

NOT^. The reason for disapproval must be stated in the action if a rehearing is 
ordered (Art. 63(a)). 

8. Disapproved. The charges are dismissed. A11 rights, privileges, and -Of rehearing: 

property of which the accused has been deprived by virtue of the execution :f?E:a:::: Of
of the sentence adjudged a t  the former trial of this case on 

( 89c(7) ( a ) )
19- will be restored. 

NOTB. Under Article 75(a) the authority setting aside or disapproving a 
sentence must order a restoration of all rights, privfleges, and property affected by 
any executed portion of a sentence which has been set aside or disapproved unless 
a rehearing is ordered and such executed portion is included in the sentence adjudged 
upon a rehearing. I t  follows that if a rehearing of a summary court-martial case is 
ordered pursuant to 94a(2) after the original sentence has been ordered into 
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execution, any rights, privileges, and property affected by the former sentence must 
be rest-red if the rehearing results in an acquittal or a disapproval of the sentence 
adjudged. 

If the rehearing results in an acquittal, the convening authority should omit 
from the actlon shown above the words, "Disapproved. The charges are dismissed." 

Withdrawal of 9. In  the foregoing case of , the action taken by (me) 
previous action (my predecessor in command) on , 19- i~withdrawn and (see 896; 94a(2)) 

the following substituted therefor : 

b.  SPECIAL COURTS-MARTIAL. 

Special court-martiaZ sente?zces in cases whiclr, do not involve a n  approved sentence to 
bad-co?z.dz&ctdischarge. Forms 10-27 are appropriate for  use in  special court-martial cases 
i n  which the sentence, a s  approred, does not include n bad-conduct discharge. They are also 
appropriate for use with respect t o  general court-martial sentences which, a s  approved, do 
not affect a general or flag officer, or extend to death or dismissal, or include a punitive 
discharge or confinement for one year o r  more. 
Approval 10. I n  the foregoing case of , the sentence is approved
-Execution and will be duly executed. ( is  designated a s  the  place of 

confinement. ) 
-Partial : 11. I n  the foregoing case of , only so much of the sen- 

execution tence a s  provides for  is approved and will be duly exe- 
cuted. ( is  designated a s  the place of confinement.) 

-Partial ; 12. I n  the foregoing case of , the findings of guilty of 
disapproval Specifications 1and 2, Charge 11, are  disapproved. (The sentence is  a p  
of findings 

proved and will be duly executed.) (Only so much of the sentence a s  pro- 
vides for is approved and will be duly executed.) ( 
is designated a s  the place of confinement.) 

-Partial : 13. I n  the foregoing case of , only so much of the find- 
lesser included ings of guilty of Charge I and its specification is  approved a s  finds that  
offense and 
substituted the accused absented himself without proper authority from the (organi- 
findings zation) (- ) alleged a t  the place and time alleged and re- 
(see 87a (4)) mained so absent until ., in violation of Article 86. Only so 

much of the sentence as provides for is approved and will 
be duly executed. ( is designated a s  the place of con-
finement.) 

14. I n  the foregoing case of , only so much of the 
finding of guilty of Specification 1with respect to value a s  finds some value 
not in  excess of - is approved. Only so much of the sentence 
a s  provides for  is  approved and will be duly executed. 
( is designated as  the place of confinement.) 

15. I n  the foregoing case of , only so much of the 
finding of guilty of Specification 1, Charge I, is approved a s  finds that  the 
accused did, a t  the time and place alleged, wrongfully appropriate the 
property described, of the value and ownership alleged. Only so much Of 
the sentence a s  provides for is approved and will be duly 
executed. ( is designated as  the place of confinement.) 

1G. In  the foregoing case of , only so much of the 
findings of guilty of Charge I and its specification is approved a s  finds that  
the accused did, a t  the time and place alleged, wilfully and maliciously 
attempt to set fire to a haystack, the property of , of some 
value not i11 excess of $50.00, in violation of Article 80. Only so much of 
the sentence a s  provides for is approved and will be duly 
executed. ( is  designated a s  the place of confinement.) 

-Of rehearing 17. In  the foregoing case of , the sentence is approved 
(see 8k(7)(a)) and will be duly executed. ( is designated a s  the place of 

confinement.) The accused will be credited with (confinement from 
1 9 - to , 19- and) any (other) portion of 

the punishment served or executed from ,19- to , 
19- under the sentence adjudged a t  the former trial of this case. 
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18. In the foregoing case of , the seiitence is approved, 
but the esecutioii thereof is suspelided for -- months, a t  which 
time, ulilers the suspension is sooner rncnted, the sentence will 'be remitted 
without further nctioii. 

19. In the foregoing case of - , the sentence is approved 
and will be duly executed, but the esecution of that  portion thereof ad- 
judging (forfeitures of ,pay) (confinement) is suspended for 
months, a t  which time, unless the suspension is sooner vacated, the sus- 
pended portion of the sentence will be remitted without further action. 

20. In  the foregoing case of -, the sentence is disapproved 
and the charges a re  dismissed. 

21. I n  the foregoing case of , it appears from the record 
of trial that, although trial of the specification of the charge was barred 
under the provisions of Article 43, the accused was not advised of his rights 
in the premises. The findings of guilty and the sentence are  diswproved and 
the charges are  dismissed. 

NOTE.Under 89c(2)  the convening authority may state the reasons for dis- 
approval of the findings and sentence in certain cases even when he does not order 
a rehearing. Such statement of reasons for disapproval i s  generally appropriate 
where the disapproval of a finding of guilty may affect future administrntive action. 

22. I n  the foregoing case of , the findings of guilty and 
the sentence are  disapproved and the charges a r e  dismissed. All rights, 
privileges, and property of which the accused has been deprived by virtue 
of the executioil of the sentence adjudged a t  the former trial of this case 
on , 19- will be restored. 

NOTE. See also note under form 8.  

23. In the foregoing case of , i t  appears from the record 
of trial that  ( the confession of the accused was not shown to have been 
voluntarily made) (Exhibit 1,a n  improperly authenticated extract copy 
of a morning report, was erroneously received in evidence over the objection 
of the defense) (the prosecution erroneously cross-examined the accused 
on the m.erits after he had taken the stand for  a limited purpose only) (the 
testimoliy of A a s  to the out-of-court identificatioii of the accused by B was 
erroneously received in evidence) ( ). Under the circum- 
stances of this case, this error is materially prejudicial to the substantial 
rights of the accused. For this reason, the sentence is disapproved and a 
rehearing is  ordered before another court-martial to be hereafter des- 
ignated. 

24. In the foregoing case of ,i t  appears from the record 
of trial that  ( was erroneously received in evidence) 
( ). Under the circumstances of the case this error is mate-
rially prejudicial to the substantial rights of the accused as  to the sentence 
only. For  this reason, the findings a re  approved and a rehearing a s  t o  sen- 
tence only is ordered before tinother court-martial to be hereafter 
designated. 

25. In the foregoing case of , i t  a w e a r s  from the record 
of tri,al that  ( the person who signed the charges sa t  a s  a member of the  
court) (an enlisted person who is a member of the same unit as  the accused 
sat  a s  a member of the court) ( the members of the court-martial who tried 
the case were not sworn) (the specification of the charge fails to allege any 
offense) ( ) . I n  view of the provisions of Article 
the proceedings, findings, and sentence a r e  invalid. Another trial is ordered 
before another court-martial to be hereafter designated. 

26. In  the foregoing case the sentence is approved but the bad-ccmduct 
discharge is changed to the lesser punishment of confinement a t  hard labor 
for 6 months. The sentence as  changed is approved and will be duly exe- 
cuted. is  designated as  the place of confinement. 

App 14b 

suspension 

; ~ ~ ~ 8 i ~ ~ , ,  

D i s a ~ ~ r o v a l  
-Charges 

dismissed 

-Reason stated 
(see 89c(2))  

-Of rehearing 
restorationof 
Iights (See 
89c(7) (a) ) 

-Order of 
rehearing 

(See 

-Order of 

~ ~ ~ ~ , " ~ ~ 

Jurisdictional 
(See 92b) 

-Confinement 

~ s ~ ~ : r ~ e  
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Withdrawal of ,27. See Form 9. 

previous action Sentences including a n  approved sentence to bad-conduct discharge. 

(see 89b) 

Forms 28-34 a r e  applicable to cases tried by special courts-martial con- 
vened by a n  officer who does not exercise general court-martial jurisdiction 
when the sentence as  approved includes a bad-conduct discharge. 

Approval 
-Forwarding 

under 
Article 65(b) 

-Forfeitores 
and confinement 

Suspension 
-Of bad-conduct 

discharge (see 
88e(2)(6) 

-Entire 
sentence 

Action by officer 
exercising general 
court-martial 
jurisdiction 

-Disapproval 
of sentence 
ordered into 
execution by 
convening 
authority 

-Disapproval ; 

28. I n  the foregoing case of , ( the  sentence) (only so 
much of the sentence a s  provides for bad-conduct discharge and 

) is  approved. The record of trial is  forwarded for action 
under Article 65(b). 

NOTE. When confinement, not suspended, is approved together with forfeitures, 
the forfeitures apply to pay and allowances becoming due on and af ter  the date of 
the action of the convening authority uodess he defers such application for good 
cause ( S 8 d ( 3 );Art. 57(a ) ) .  For the purpose of clarity, if confinement, unsuspended, 
and forfeitures are approved one of the following should be added to  the form cf 
action : 

"The forfeitures shall apply t o  pay becoming due on and after the date  of this 
action," or 

"The application cf the forfeitures is deferred until ( the sentence is ordered 
into execution) ( ) ." 

29. I n  the foregoing case of , the sentence is  approved 
and will be duly executed, but the execution of tha t  portion thereof 
adjudging bad-conduct discharge is suspended for the period of confine- 
ment and months thereafter, at which time, unless the 
suspension is sooner vacated, the bad-conduct discharge shall be remitted 
without further action. ( is  designated a s  the place of 
confinement.) The record of trial is forwarded for  action under Article 
65(b) .  

30. I n  the foregoing case of , the sentence is  approved, 
but the execution thereof is  suspended for months, a t  which 
time, unless the suspension is sooner vacated, i t  shall be remitted without 
further action. The record of trial is forwarded for action under Article 
65(b). 

NOTE. The officer exercising general court-martial jurisdiction to  whom the 
record of trial is forwarded under Article 65(b)  may, in  general, use the forms of 
actions indicated in forms 35-41 below except that ,  if the  convening authority has 
modified or suspended the sentence, the superior should refer to the sentence a s  
approved in the manner indicated in form 31. 

31. I n  the foregoing case of , the (sentence) (only so 
much of the sentence) a s  (approved) (suspended) (approved and sus-
pended) by the convening authority (as  provides for ) is 
(approved 1 ( ). 

32. I n  the foregoing case of , the findings of guilty and 
the sentence as  approved by the convening authority ,are disapproved and 
the charges are  dismissed. The accused will be released from the confine- 
ment adjudged by the sentence in this case and all rights, privileges, and 
property of which the accused has been deprived by virtue of the fiindings 
and sentence so disapproved will be restored. 

33. See 23 above. 
order ot 
rehearing 

-Disapproval 34. See 22 above. 
of rehearing 

c. GENERAL COURTS-MARTIAL. 
Gases forwarded For examination, under Article 69. Forms of action 10447 above are  

generally applicable to general court-martial cases in which the sentence a s  approved 
does not affect a general or flag officer, extend to death, dismissal, dishonorable o r  bad- 
conduct discharge, o r  confinement for  one year or more. 
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Approval 

Confinement and 
forfeitures 
(see 88d (3) ) 

Remarks as 
to forwarding 

-Temporary 
custody 

-Mitigation 
of dishonorable 
discharge 

--Confinement in 
lieu of discharge 

-Of rehearing 

Snapension 
-Punitive 

discharge; 
confinement 
for less than 
one year 

Casesforwarded for review by a board of review. 

35. I n  the foregoing case of , the sentence is approved. 
NOTE. For the purpose of clarity, if conflnernent, unsuspended, and forfeitures 

are approved, one of the following should be added a t  this point : 
(a) "The forfeitures shall apply to pay and allowances becomlng due on and 

after date of this action," or 
( 0 )  	"The application of the forfeitures is deferred until (the sentence i s  ordered 

into execution) ( )." 

The record of trial is forwarded to the (Judge Advocate General of the 
) (Commandant, United States Coast Guard) for  review 

by a board of review. Pending completion of appellate review the accused 
will be (retained in this command) (confined in ) (trans-
ferred to the command of 1. 

36. In  the foregoing case of , only so much of the sen- 
tence as provides for  is approved. (The forfeitures shall 
apply to pay and allowances becoming due on and after the date of this 
action.) (The application of the forfeitures is deferred until .) 
The record of trial is forwarded t o  the  (Judge Advocate General of the 

) (Commandant, United States Coast Guard) for  review by 
a board of review. Pending completion of ,appellate review the accused will 
be (see form 35 above). 

NOTE. See forms 12-16 for other examples of partial approval. 

37. In  the foregoing case of , only so much of the sen- 
tence is approved as  provides for bad-conduct discharge, confinement a t  
hard labor for  one year, and forfeiture of all pay and allowances. The 
forfeitures shall apply to all pay and allowances becoming due on and after 
the date of this action. The record of trial is forwarded to the (Judge Advo- 
cate General of the ) (Commandant, United States Coast 
Guard) for review by a board of review. Pending completion of appellate 
review (see form 35 above). 

38. In  the foregoing case of , the dishonorable dis- 
charge is changed to confinement a t  hard labor for 
(thereby making the period of confinement a t  hard labor as  approved 
total .months). The sentence as  changed is approved. The 
record of trial is forwarded to the (Judge Advocate General of the 

) (Commandant, United States Coast Guard) for review by 
a board of review. Pending completion of appellate review the accused will 
be (see form 35 above). 

39. I n  the foregoing case of , the sentence is  approved. 
The accused will be credited with (confinement from , 19-
to - , 19L- and) any (other) portion of the punishment 
served or executed from , 19- to , 19-
under the sentence adjudged a t  t h e  former trial of this case. The record 
of trial is forwarded to the (Judge Advocate General of the 1 
(Commandant, United States Coast Guard) fo r  review by a board of 
review. Pending completion of appellate review the accused will be 

(see form 35 above). 
40. In  the foregoing case of , the sentence is approved 

and will be duly executed, but the execution of that portion thereof 
adjudging (dishonorable discharge) (bad-conduct discharge) is suspended 
for  the period of confinement and - months thereafter, a t  
which time, unless the suspension is  sooner vacated, the suspended portion 
shall be remitted without further action. is designated a s  
the place of confinement. The record of trial is  forwarded to the (Judge 
Advocate General of the ) (Commandant, United States 
Coast Guard) for review by a board of review. 
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-Entire 41. In the foregoing case of , the sentence is approved, 
sentence but the execution thereof is  .suspended for -months, a t  which time, unless 

the suspension is sooner vacated, the sentence shall be remitted without 
further action. The record of trial is forwarded to the (Judge Advocate 
General of the ) (Commandant, United States Coast Guard) 
for review by a board of review. Pending completion of appellate review the 
accused will be (retained in this command) ( 

d. FORMS FOR ACTIONS APPROVING AND SUSPENDING PUNISHMENTSMEN-
TIONED IN ART. 58a AND RETAINING ACCUSED IN PRESENT OR INTERMEDIATE 
GRADE. 

Under the authority of Article 58a, the Secretary concerned may, by regulation, limit 
o r  specifically preclude the reduction in grade which would otherwise be effected under that 
Article upon the approral of certain court-martial sentences by the convening authority. 
The Secretaries concerned may provide in regulations tha t  if the convening or higher au- 
thority taking action on the case suspends those elements of the sentence that  are  specified 
in  Article 58a the accused may be retained in the grade held by him a t  the time of the sentence 
or in any inter~iiediate grade. The following forms of action may be utilized by convening 
or higher authority in effecting actions authorized by the Secretary concerned in regulations 
pursuant to  the authority of Article 58a. 

If the convening authority or higher authority when taking action on a case in which 
the sentence includes a punitive discharge, confinement, or hard labor without confinement 
desires to approve the sentence and to retain the enlisted member in the grade held by him 
a t  time of sentence or in any intermediate grade, he  may do so if permitted by regulations of 
the Secretary concerned whether o r  not the sentence also includes a reduction to the lowest 
enlisted grade, by utilizing one of the following forms of action. The first action, 42, is appro- 
priate when the sentence does not specifically provide for reduction. The second and third 
actions, 43 and 44, are  appropriate when the sentence specifically provides for reduction to 
the grade of E-1, the action set forth in 43 being intended for a case in  which the accused 
is to be probationally retained in the grade held by him a t  the time of sentence, and the 
action set forth in 44 for a case in  which he  is to serve probationally in  an intermediate grade. 

42. I n  the foregoing case of , the sentence is approved and will be duly 
executed but the execution of so nluch thereof as  provides for  [ (dishonorable) (bad-conduct) 
discharge], [confineu~ent], [hard labor without confinement], [ 1 is suspended 
until , a t  which time, unless the suspension is sooner vacated, the suspended 
portions of the sentence will be remitted without further action. The accused will (continue 
to)  serve in the grade of unless the suspension of the [ (dishonorable) (b,ad- 
conduct) discharge], [confinement], [hard labor without con6nement] is vacated, in  which 
event the accused a t  that  time will be reduced to the grade of E-1. 

43. In  the foregoing case of , the sentence is approved and will be duly 
executed but the esecution of so much thereof a s  provides for [(dishonorable) (bad-
conduct) discharge], [confinement], [hard labor without confinement], [ ], 
and reduction to the grade of E-1, is suspended until , a t  which time, unless 
the suspension is sooner vacated, the suspended portions of the sentence will be remitted 
without further action. The accused will continue to serve in the grade of -
unless the suspension of the [(dishonorable) (bad-conduct) discharge], [confinement], 
[hard labor without confinement], or reduction to the grade of E-1, is vacated, in which 
event the accused a t  that time will be reduced to the grade of E-1. 

44. In  the foregoing case o  f  ,  the sentence is approved and will be duly 
executed but the execution of so much thereof a s  provides for [(dishonorable) (bad-
conduct) discharge], [confinement], [hard labor without confinement], [ 1, 
and that  portioll of the reduction to E-1, which is in excess of , a  reduction to the grade 
of is suspended until - , a t  which time, unless the suspension 
is sooner vacated, the suspended portions of the sentence will be remitted without 
further action. The accused will. serve in the grade of unless the suspension 
of the [(dishonorable) (bad-conduct) discharge], [confinement], [hard labor without 
confinement], or reduction to the grade of E-1, is vacated, in which event the accused a t  that 
time will be reduced to the grade of E-1. 
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FORMS FOR COURT-MARTIAL ORDERS 

a. FORMS FOR INITIAL PROMULGATING ORDERS. 
The followi~ig is a form applicable in promulgating the results of trial and the action 

of the convening authority in all general and special court-martial cases. Omit the marginal 
side notes in drafting orders. 

General (Special) Court-Martial (Headquarters) (USS) Heading 
Order No. ,19-

Before a general (special) couit-martial which convened a t  (on board) Authority 

pursuant to , (as  amended by 
(Place) (Description of convening orders) 

,) was arraigned and tried 
(Description of amending orders, if any)  Arraignment 

[on a (rehearing) (new tr ia l) ,  the former proceedings having been pub- 
lished in-CMO No. 

(Hq) (USS) 
,19-J : 

-- - Accused 

(Grade) (Name) (Service No.) (Armed force) (Unit) 
Charge I: Violation of the Uniform Code of Military Justice, Article Charges 

Specification 1 : (Set  forth specification verbatim from the charge sheet if 
not amended during trial-or if amended during trial, a s  so amended- 
unless i t  was withdrawn by the convening authority before arraignment. 
Such withdrawal may be shown a s  follows : 

Withdrawn by order of the convening authority before arraignment.) 
Specification 2 : 
Charge 11: Violation of the Uniform Code of Military Justice, Article 

Specification: 

PLEAS Pleas 

To Specification 1,Charge I : Not guilty. 

To Specification2, Charge I : Guilty. 

To Charge I : Guilty. 

To the Speoification, Charge I1: Not guilty. 

To Charge I1: Not guilty. 


or 

To all the Specificationsand Charges : Not guilty (Guilty). 

NOTE.If a plea i s  not entered to a specification or charge owing, f o r  example, to Charges 
the fact  tha t  tne court sustained a motion to dismiss, the fac t  will be briefly stated dismissed 
under "Pleas," as  shown in the following example. In such a case the specitication or on motion 
charge need not be listed under "Findings." 

To Specification 2, Charge I : Dismissed on motion of defense on ground of 
former jeopardy. 

FINDINGS Findings 

Of Specification1,Charge I : Guilty. 
Of Specifi&tiolt 2, Charge I : Guilty. 
Of Charge I : Guilty. 
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Ofthe Specification, Charge I1:Not guilty. 
Of Charge I1:Not guilty. 

w 


Of all the Speoifications and Charges: Guilty. 
N o w .  If a specidcation or charge is dismissed or withdrawn after a plea has 

been entered, the fact  will be stated under "Findings." If dismissed on motion of the 
prosecution o r  withdrawn by the  convening authority after evidence on the merits 
has  been received, a notation to  this effect should be made setting forth the reasons 
for  such dismissal or  withdrawal. Examples : 

Of Specification 1. Charge I :  Motion for finding of not guilty sustained. 

Of Specification 2, Charge I : Dismissed on motion of defense on grounds of 

re8 judicata. 

Of the Specification of the Charge: Withdrawn by order of the convening 

authority after evidence on the merits had been received because of military 

necessity occasioned by enemy action. 


Acquittal I n  the event of findings of not guilty of all charges and specifications : 

Of all the Specifications and Charges : Not guilty. 
The findings were announced on , 19-. 

Sentence SENTENCE 

To be discharged from the service with a bad-conduct discharge, to forfeit 
$ pay per month for  six months, and to be confined a t  hard 
Labor for ( previous convictions considered. ) 

Date The sentence was adjudged on 

ACTION 
Action of (Copy action of convening authority verbatim, including heading, date, and 
convening signature. See appendix 14for  appropriate forms.) 
authority 

Action of ACTION O F  T H E  OFFICER EXERCISING GENERAL COURT- 
the officer MARTIAL JURISDICTION 
exercising general 
court-martial 
jurisdiction (if HEADQUARTERS 
appropriate) 

,19-

I n  the foregoing case of the sentence a s  approved (and 

suspended)' by the convening authority is approved. The record of trial 
is forwarded to the  Judge Advocate General of the for 
review by a board of review. Pending completion of appellate review the 
accused will be confined in 

Major General, U.S. 
Commanding 

NOTE.Orders promulgating the proceedings of special court-martial cases, 
which include a n  approved sentence to bad-conduct discharge will he published by  the 
of6cer Who forwards the record of trial to the Judge Advocate General. If the record 
Is so forwarded by a n  oficer exercising general court-martial jurisdiction to whom 
the record has been forwarded pursuant to  Article 65(b),his action will be copied 
verbatim immediately after the-action of the convening author1t.v. 

Authentication NOTE.The order will be authenticated as  prescribed by the Secretary of a 
Department. 

Joint or N ~ E .In  the case of a joint o r  common trial separate orders shmld be issued 
common trials for each accused. Joint  specifications will be copied verbatim but only the pleas, 

findings, sentence, and action pertaining to the accused a s  to  whom the order is 
promulgated need be shown. 

b. FORMS FOR SUPPLEMENTARY ORDERS PROMULGATING RESULTS OF AF- 
FIRMING ACTION. 

NOTB.Court-martial orders publishing the final results of a new trial and of proceedings in Case.q 
in which the  Presldent o r  the Secretary concerned has taken Anal action a re  promulgated by depart- 
mental orders. I n  other cases the final action may be promulgated by a n  appropriate convening 
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authority, or by an ofecer exercising general court-martial jurisdiction over the accused a t  the time 
of 5nal actlon, or by the Secretary concerned. See 107. The following forms may be used where such a 
promulgatlng order i s  published in the fleld. If a sentence a8 ordered into exeoution or e u s p d e d  by 
the convening authority is afermed without modification and there has been no modiffcation of the 
Endings, no supplementary promulgatlng order is required. 

See a above. Heading 
I n  the (general) (special) court-martial case of , the Sentence 

sentence to bad-conduct discharge, forfeiture of -- . -Affirmed 

and confinement a t  hard labor f  o  r  ,  a s  promulgated in (Gen- 
eral) (Special) Court-Martial Order No. , (Headquarters) 
(Commandant, Naval District) , dated 

, 19-, has been affirmed pursuant t o  Article (66) (67). 
The provisions of Article 71(c) having been complied with, the  sentence 
will be duly executed. ( is designated a s  the place of con- 
finement.) (---. ) 

NOTHI.AS to the designation of places of confinement, see the applicable regula- 

tlons of the Secretary of a Department. 


OT 

In  the (general) (special) court-martial case of , only so -Affirmed 
much of the sentence promulgated in (General) (Special) Court-Martial in Part 

Order No. , (Headquarters) (Commandant, 
Naval District) , dated , 19-, a s  provides for  

, has been affirmed pursuant to Article (66) (67). The pro- 
visions of Article 71(c) having been complied with, the sentence a s  thus 
modified will be duly executed. ( is designated a s  the place 
of confinement.) ( , 

07-


I n  the (general) (special) court-martial case of Pur-t 

suant to Article (66) (67), the findings of guilty of Charge I1 and its 
specification have been set aside and only so much of the sentence 
promulgated in  (General) (Special) Court-Martial Order No. 
(Headquarters) (Commandant, Naval District) 
dated - -, 19-, a s  provides for has been 
affirmed. Article 71(c) having been compiled with, the sentence a s  thus 
modified will be duly executed. ( - is designated a s  the place 
of confinement.) ( ) 

or 

In  the (general) (special) court-martial case of , the -Affirmed in 
proceedings of which were promulgated in  (General) (Special) Court- Ei:i :iior 
33artial Order No. , (Headquarters) (Commandant execution 
Naval District) , dated , 19-, the findings set aside 
of guilty of Charge I and its specification, and so much of the sentence in part 

a s  is  i n  excess of have been set aside and the  sentence, as  
thus modified, has been affirmed pursuant to  Article (66) (67) and will be 
duly executed. Article 71(c) having been complied with, all  rights, 
privileges, and property of which the accused has been deprived by virtue 
of the findings of guilty and that  portion of the sentence so set aside will be 
restored. 

or 
Findings and 

I n  the (general) (special) court-martial case of 
9 Pur- sentence set 

suant to Article (66) (67), the findings of guilty and the sentence a s  aside 
promulgated by (General) (Special) Court-Martial Order No. P 

(Headquarters) (Commandant, Naval District) 
dated , 19-, were set aside on , 19-. (The -Chargesdismissed 
charges a r e  dismissed. A11 rights, privileges, and property of which the 
accused has been deprived by virtue of the findings of guilty and the 
sentence so set aside will be restored.) ( A  rehearing is  ordered before -Rehearing 

ordered
another court-martial to be hereafter designated.) 
See a above. Authentication 
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c. FORMS FOR ORDERS REMITTING OR SUSPENDING UNEXECUTED POR- 
TIONS OF SENTENCE. 
Heading See a above. 

The unexecuted portion of the sentence to , in the 
case of , promulgated in Special Court-Martial Order No. 

, (this headquarters) (this ship) (Headquarters ) 
Remission; (USS -), , 10-, is (remitted) (suspended 
suspension for months, a t  which time, unless the suspension is sooner 
(see 97a) 

vacated, the unexecuted portion of the sentence will be remitted without 
further action). 

Summary NOTE. Any order remitting or suspending the unexecuted portion of a sentence 
courts-martial 	 by summary court-martial or  promulgating any other action taken on a summary 

court-martial case subsequent to the initial action of the convening authority will 
be promulgated in such orders as  may be prescribed by the Secretary of a Department. 

Authentication 	 See a above. 

d. FORMS FOR ORDERS SETTING ASIDE ILLEGAL SENTENCE. 
Heading See a above. 
Setting aside Pursuant to the authority of paragraph 94, MCM, the h d i n g s  of guilty 
-BY officer and the sentence in the special court-martial case of , 8s 

having 	 promulgated in Special Court-Martial brder No. , (Head-
supervisory 
authority quarters) (USS) ,19, a re  set aside. All 

-Entire rights, privileges, and property of which the accused has  been deprived by 
sentence virtue of the findings of guilty and the sentence so set aside will be restored. 

-In part Pursuant to  the authority of paragraph 94, MCM, the fludings of guilty 
of Charge I and i ts  specification and so much of the sentence a s  is in excess 
of , in the special court-martial case of , 89 

promulgated in  Special Court-Martial Order No. , (Head-
quarters) (USS) , 19-, a r e  set aside. A11 
rights, privileges, and property of which the accused has been deprived by 
virtue of the findings of guilty and that  portion of t h e  sentence so set aside 
will be restored. 

-By convening NOTE.If, pursuant to 94a(2) ,  the convening authority withdraws his previous 
authority 	 action, disapproves the findings of guilty and the sentence, and  dismisses the  charge 

or directs a rehearing in a case in which a promulgating order of execution has 
previously been published, he shall publish a new promulgating order a s  shown 
in a above. The action shall be followed by the following notation : 

-Revocation Special Court-Martial Order No. , this (headquarters) 
of prior order (ship), ,19-, is rescinded. 

Authentication See a above. 

e. FORMS FOR ORDERS VACATING SUSPENSION. 
NoTn. Orders promulgating the vacation of the suspension of a dismissal will be published by 

departmental orders of the Secretary concerned. Vacations of any other suspension of a general court- 
martial sentence, or of a special court-martial sentence which as  approved and a5rmed  includes a bad- 
conduct discharge, will be promulgated by the o5cer  exercising general court-martial jurisdiction over 
the probationer (Art. 72(b) ) .  The vacation of suspension of any other sentence may be promulgated 
by a n  appropriate convening authority under Article 72(c) .  See 97b. 

Heading 	 See a above. 

Vacation of So much of the order published in Special Court-Martial Order NO. 
suspension ,,this (headquarters) (ship), ,19, a s  sus- 
-Under 

Article ,l (c) pends execution of the sentence to (confinement) (forfeiture of pay) 
( ) in  the case of is vacated. The unexecuted 
portion of the sentence to will be duly executed. 



FORMS--COURT-MARTIAL ORDERS 

So much of the order published in General Court-Martial Order No. 
, this headquarters, dated ,19-, as suspends 

execution of the sentence in the case of is vacated pursuant 
to Article 72.The sentence will be carried into execution. 

So much of the order published in (General) (Special) Court-Martial 
Order No. , (this Headquarters) (Commaadant, --
Naval District) dated , 19-, as  suspends execution of 
the sentence to (dishonorable discharge) (bad-conduct discharge) 
( ) in the case of is vacated pursuant to 
Article 72. Article 71(c) having been complied with, the sentence to 

will be duly executed. 

See a above. 

App 150 

-General 
court-martial 
sentence 
forwarded for 
examination 
under Article 
69 

-Sentence 
including a 
punitive 
discharge or 
confinement for 
one year 
or more 

Authentication 
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RECORD OF PROCEEDINGS TO VACATE 

SUSPENSION 


There is set forth below a copy of a form for  the record of proceedings to vacate a suspension as  
required under Article 72. The omcer exercising special court-martial jurisdiction over the probationer 
may either hold the entire hearing himself or designate a qualified officer to conduct a preliminary hear- 
ing subject to  review of the o5cer exercising special court-martial jurisdiction. If  such a preliminary 
hearing is held, the probationer will be given an opportunity to examine the record of proceedings and 
to present any objections to  the officer exercising special court-martial jurisdiction. The probationer, if 
he so desires, shall be represented by counsel a t  both the preliminary and final hearings. 

As a guide, sample entries pertaining to a member of the Air Force have been entered. Items 1to 18, 
inclusive, may be completed by an ofecer designated to hold a preliminary hearing who shall afEx his 
signature in  space 19. 
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AP 00000000 

Brown Air Force Base 

Absence without leave from 1 June 1967 to 2 August 1967 in violation 
of Article 06, Uniform Code of I~Iilitar~Justice. 

To be discharged from the service with a bad-conduct discharge, to 
forfeit $50.00 of his pay per month for six months, and to be confine 
at hard labor for six months. 

h. ACTION O C  CONViiNlNO A U T W R I T V  

The sentence was approved as adjudged. The Confinement Facility,
Brown Air Force Base, was designated as the place of confinement. 

L y O NO. . Hq , dated 

1. ACTION O F  MIORER AUTNORITV 

On 10 September 1967, the Commander, 5000th Support Wing, approved 
the sentence but suspended the execution of the sentence to bad-
conduct discharge for the period of confinement and six months there-
after at which time tho discharge wlll be remitted unless sooner 
vacated. As thus suspended, the sentence was ordered executed. 

On 15 October 1967, the sentence, as suspended, was affirmed by the 
board of review. 

1. F l N U  ORDERS O F  PROMULOATION 

SP CMO NO. 52 ,nq 5000th SUPDOP~W i n p ;  dated 10 Seu 1967(Exr,rsrr 1 J. 
-

R. ACTION I N  MITIOATION 01P S T I T I O N  FOR NSW TRIAL 

None 
, ~ b m rn a  pnpd fom I. um.d a d  .ddlr lad avo .  I0 n w l d  1- uy I l a ,  n l e r l h .  addlll-1 mln1.l a ..p.nl. .heel. 8. a- lo  
I d ~ n ~ l f ymuch .uhrl.l rlh h a  pp.,n m e r l u l  md ,  wh.n a-phh ,  I.ll.rod hud lnd  EX.^.. "7c"). S.0-Iy .ll.ch m y  . d d l l l ~ l  ah.01 
10 h. lo rn  and add. nol. In h. .pmpIml. 11- of Lh. fonar '3.. .ddlllorul aM.1." Any q11.n d l &  .n no1 Id.nll lhbb ' v l h  e m *  0h.r 
h.mdInl 61h. f m  mhwld b. 1ndls.l.d In I l a n  11,R.cmr)r., or. I f  added a .naddlll-1 .h..l, .uoh ah..# w l l l  b. r a k m d  l o  and Id *n l l f l d  
hl11.m Dl. -

1 
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-. -.--.--. -.-.-. . ..... - - 
1111 COUNSEL R E I l l E S T E D  O'( THE P R O S  

S l O N A l Y R ~OF COUNSEL 



- - - - -- - 

- - 

- -- -- - - 
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CHECK A D P R O P R I A T E  A N S W E R  (Conllnued) 	 VES NO ..-------.-- --------. .--.--, -- .-
' 

: 
.-

ID., 	T H E  PIOmITIOWE.  X I S  hPCOROCD T H E  0PWO.TUNITV T O  0 m T A l Y  L V I I L A . L L  W I I Y C I I E I  R E Q U E S T T O  B Y  HIM 

A W E  7 0  C I O I S E X A Y I H E  I L L  A Y A I L A I I L F  WITNCISES. 


. -- .- ....-......... 

< , 

..... 
U N O C ~o * r w  ~ r r ~ n u r ~ ~ o uh. 	 IN THE P ~ E S F W C EOF THE P I O ~ A T I O N E ~  i ~ N T L ~ R O O A T C O  o m  ALL AYIILA~LE 

WII~LSLEI AND EXAMINLO O O C Y Y E N ~  ~ EYIOEWCC ON BOTH SIDCS. i XA Y 

C.__ 

X 
-.-.' , 

-.... 

........ --. .. 
.. 
~ l ~ ~ t . n d g n d s )  WHO PRESENTor  WITNESSES WIRE 

. 

. . . . . . . . . . ., .
.................
. . . . . . . . . . . .,
.........
-. . I *..- >:L 

.- --- --------- --.-------. 
----- -..-- - .-. -. 	 --. --- --

i 	 ........... 
 ........... ,.. ,. . 
....................
........
-.---.-------...-...A . . . . .  - :I:'" . : .....
:::::::7::-7:,-....... 


THE SUBSTANCE OF THE EXPECTED TESTIMONY OF ECCH OF THE FOLLOWING WITNESSES, WHOSE PRESENCE 
WAS N O T  REQUESTED BY T H E P R O B & T I O N E R ,  O R  WHO, HAVING B E E N  REQUESTE.D, WERE r ( 5 T  WAILA~LE.%R ! 1 

NAME f a n d g n d a )  O F  A s l E H T  WITNESSES 

-- ---- --
O n C A N I Z A T I O H  OR A O D R E I I  

-..............,.,.....8 : ' : : : : : : : :  

...........i::j.:;:i;/,iii;/;; 
NO. "::.:':::I:::::::::: 

None ............................................................... ............................................................................... 

- --- 
.................................................................................... .- ...........
 r7/:ii:ii ;ii;i;;;;................... 
....................
................... 


R U  OR .FFIRMED W I I I T T E H  S T A T E M E N T  M I S  B E E N  SHOWN T O  T I l E  P m O e A T I O H E  
--A-.- -.... - ----... .... .-,....... , . . . .  
 -.... 

IF AN A - I E H T  WITNESS IS R E P Y E l T E D  B Y  THE P l O D A T I O N E R  B U T  I S  N O T  A V A I L A B L E .  E N T E R  A P R O P E R  
E X P L A N A T t O N .  

E K E E P I N C  AS I N D I C A T E - -
r s a ~ W d W b i n m t O d ~ - o . L f ; h a - D i r . e 
c. 


aw Enforcement, 5001st Suzort_CT_Scup
--.-.-..-p 


...........
 .......-..... ...., 

IF CERTAIN ~ E L LEVIDENCE w n l c n  W A S  E X A M I N E ~ W A S  NOT SHOWN TO THE PROIIATIONER. S T A T E  THE 

-

T HL 0 1 0  N O T  DESIRE T O  M A K E  A STATEMENT.  
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Friar t o  h i s  escape and since h i s  re turn t o  mil i tary control, 
the probationer's conduct while i n  confinallent has been s a t i s  
factory. His escape may have been at t r ibutable  t o  the in- 
fluence of a fellow prisoner. Information indicates tha t  
probationer i s  eas i ly  led, par t icular ly  i n  matters tending 
toward the breach of discipline.  

a. PRESENT ~ a e  a. BASIC P A Y  PER MONTH 5.  ALLOTMENTS PER MONTH 

22 6112 $129.00 
d. I N I T I A L  D A T E  A N 0  T E R U O P  CURRENT SERVICE None 
Enlisted 15 Icnrch 1965 f o r  
four yews  ..	PRIOR s e a v l c ~  (A. lo  u c h fernhaled anll.menl OIvo hslu.lvo dale. of ..rvlse and oqanlranon bl whlsh .ervlnp at t e r n h a l l m .  01.0 
.Imll.r &la a. lo .enlse not mder an utll.ment.) 

None 

I. C H A m A C T I R  O P  S E R V I C E  PRIOR T O  O F F E N S E  O F  WHICH 8 .  C H A R A C T E R  O F  SERVICE WHILE O N  PROBATION, PRIOR TO 
CONVICTED A L L ~ O E D VIOLATION OP P R O B ~ T I O N  

Good 	 Sa t i s f  actor7 
-

h. PREVIOUS CDNVICTIONS WHETHER OR N O T  CONSIDERED AT T R I A L  	 I .  I N T E L L I O E N C E  SCORE 

Hone 	 83 

I. C l V l L l A N  BACKGROUND 

1 0  M A R I T A L  STATUS 11) NUMBER O F  DEPENDENTS 

0MARRIED . ~ S I N E L E  None -- 
LII KOUCATION 

Completed 9 years of school --
141 E W L O Y M E N T  

Unslsilled laborer i n  rubber factory earning about $50.00 per week. 

ISI CRIMINAL R E C O R D  

Evidence of none 

1 0  L X P L A H A T O R Y  COUULNTS 

A personal interview with the probat ioner ,af ter  sentence by court- 
martial  disclosed tha t  h i s  fa ther  died when he was 16. His mother, 
two brothers, and one s i s t e r  l i v e  i n  Akron, OhLo. 

k. MILITARY ~ e c o n ogrI.f.la;emonl of ~ n l n l d ,canbat,award., d.sonllon,, delLwmnc1.m. olc.) 

After en l i s t ing  on 15 March 1965, probationer received basic t ra ining 
a t  Lackland A i r  Force Base. On 1 August 1965 he was assigned t o  3000th 
Supply Squadron and on 1lJI.iarch 1967 transferred t o  5001st Support Squad- 
ron. 

4 
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Ilis records indicate that his efficiency and character were considered 

The fomsoIns report of Pmceedium of (b.mlldnwyb e u l n ~h a m  been submitt$d to the pmbmuomr (and Iris comsel)z. 
The pmbstlona (mad Ms c o a s e l ) ~amaued before me and was (rem) glvsa ma opportunity to object to m y  item in tbs 
rope4 nod to submit m y  addlUod Inattor In ertmusUom, miaaUon, c.r daf-g. Any objsctlon. sntl other matten atlb-
d t t d  by him ma set fatb below (Append& u Exhlbil No. 9 J2. 

Aml lub l .  at ly U p . l l d m n  hurhl b aon&olod by an oll!cu o1h.r lhsm th. 01lIo.r .=mI.tnl .p&l M l l d I . 1  Wl.dloUa. In 
-I. ~ a u .-1- "No1 .pplIubl.."= Lh. u l  I1 a01wIIuM.. . 
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b. rwr rum u N a r l c u r E o  PORTION OF THC SENTENCE BE CARRIEO INTO Exacur lon .  

s. 0 THAT THE PROCCEDINO~ TO VACATE THE ~ U ~ P ~ N S I O NBE DROPPED. 

k. 0 (Stale ofher m e - a d d  d l . ~ I t I d  



-- 
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SUBPOENA 

SUBPOENA FOR C I V I L I A N  WITNESS 

IUn.,. l..p.s1.l. or 
auurycourt-urt lala General 1 c o u r t - M . ~ti.1 o f  t h e  u n i t e d  st.te.. U. S. Naval Station. 

'~1.r. .her. 
1. Inanod. 

pr.s... San Diego. California I 

'~-of.ltn... . T h e P r c s i d e n t o l t h e U n l t e d S t n t e . , t o ~ v  
J 

~ ~ ; ~ ~ ~ : ; t . d ; : ~  
d..ll".l.d. 

YOU a r e  h e r e b y  summoned and  r e q u i r e d  t o a p p e a r  a n  t h e m d a y  o f A y , 
1 9 ~ .a t %  o ' E ~ o c ~ ~ .M.. ( b e f o r e  

' ~ 1 " .  out. .h.n In*-
p r o p r i.,.. ./b.I0,. - j' b e f o r e-da.lln.ted " ) W . ~ & b * & 7 - . 1 - & 4 i r r b . . u u  
t o  taka your depod-
t l o n  f o r  u..).. 

~ e n e r a Pc o u r t - m . r t i . ~  of t h e  U n i t e d  S t e t e . ,  a t  Buildinz 73. 
6~...,.I .  .p.rl.l.or 
*--.IY eourr-ru-1. U. S. Naval Station. San Dieno. California ', 
'~1.e. .har.eourl i .  
t o  cDnr.na. by  an order of the Comnandant. Eleventh Naval Dis t r ic t ,  

eAw,qpri.te u t h o r i * . --a -=, 

%.....ti, .. d.. d s t c d m 1 9 _ 6 1 .  t o  t e s t i f y a s .  w i t n e s s  f o r  the-
1.n.....oppr0pri.t.. 

i n  t h e  case  of  v. Tom T. T-
'ON-, -1s.. o f  ac-
c u m a d w o t h r  .ubjorl 1 0o f  Inr.ntid.tion. U. S. Navy (d'-*.**.lr-

-- -. --.- -.--. -.------
" ~ i n e  out. .hen inmp-
ptoprl.Ie. .and b r i n l  ) . I 1
w i t h  you .. men 

,pp ,op, i.tO de,s,iba F m i I u r e  t.o .PPC.I and  t e s t i f y  i s  p u n i s h a b l e  by  n f i n e  of n o t  more t h a n  $500 o r  

, impr i sonment  f o r  s p e r i o d  n o t  e r s e c d i n ~  s i x  months .  or b o t h .  

raqvired.tqproducobe- Bring th i s  subpans  with you a d  do not d c a r t  frm the c w r t  without p r o p r  permission.

fore the CO".t. 

S u b s c r i b e d  a t  U. S. Naval Station.  San Dieao, Calif .  t h i s  10 th d a y  .t 

t a r o  b.3 .ubncribad by  Jylr , 1 941. t 1111.1 coun..l. r.. 
olde el, .Ic. SIGNATURE,  GRADE,  1110 O F F I C I A L  STATUS 

~ ~ A I B L  O'BRIENC. 
Captain, USMC 

he wi tna. .  i m r . q u a . ~ a d  i o  . u b . c r i b e  on r h o  ~ o l i o . r n .  an,o n T ~ 4 9 J@ H ~ % I ~ ~ ~ ~ .  
13ma0.ar,is. 1 ,  BY t o  r e t u r n  t o  t h e  permon m s r r i n l ' t h .  a u b p o a n .  t h e  c o p y  t h e r e o f  mo n u b . s r l b a d .  
YNL Lh. .Ilna.m ~ 1 1 1  
ba rrqu..lad t o  .uh- 
.crib. L1.  .sknalcd, 19. m l  o f  msseptnnscon PLACE DATE 
onecqpy.nd t* r e t u r n  
.la to t h e  off is., I' 
. h o i ~ d t h ~ ~ + ~ .  I h e r e b y  a c c e p t  s e r v i c e  o f  t h e  sbovc  subpoena .  

SIGWITURE OF w l r u r s s  

' h i . ,,r o f  .arvIce 
. l l l b a f i l l d o u t h  
..mi- i .pr.md, nd 
the w y  thus - l a r d  
.Ill ba r c r u m d  ro rha 
or f i - r i . .u in~rhs a& 
F.. 


P e r 8 o n s i I y  a p p c e r c d  b e f o r e m e ,  t h e  u n d e r r i ~ n e d  a u t h o r i t y .  I' 0-C a ~ t a i n  

pa P~~ , r h o ,  b c l n g  f i r s t  d u l y  sworn  a c c o r d i n g  t o  

law. d e p o a e s  and mays t h a t  a t  - h - ,  on a-
1 9 L .  he pe r son . l ly  d e l i v e r e d  t e  Claude M. Rickabv i n  p e r s o n  a 

d u p l i c a t e  of t h e  w i t h i n  mubpocna. 

4 -
S l G s r r l a C  AND &roc 

SUBSCRIBED AND SWORN t o  b e f o r e  me a t  F o e  -in , t h i s  11th d a y  

of A l ,1 9 L .  

SIGWATURI .  GRIOF, ~ O O F F I C I A L  

VAIZNTINE QUODE 
S T A T U S  

Lieutenant Colonel, J A N  -

http:cDnr.na
http:ptoprl.Ie
http:~olio.rn
mailto:@H~%I~~~~


Abandoned property. See Captured or abandoned 
property. 

Abandoning guard or watch: 
See also Absence without leave. 
Specification form ----------------- - - - - - - - -

Abandonment or surrender of command, military 
property, place, unit or ship: 

Shamefully-
Discuss ion-- - - - - - - - - - - - - - - - - - - - - - - -
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Specification form . . . . . . . . . . . . . . . . . . . . .  

Subordinate, Compelling- 
Discussion---------------------------
Proof--------------------------------
Specification form . . . . . . . . . . . . . . . . . . . .  

Abettor, aider : 
See also Joint offenses. 
Defined----------------------------------
Liability as Principal, Art 77 ---------------

Absence: 
Accused-

Does not affect action of convening 

Par. Page 
App 6c(16) - - - - -- - - - A6-6 

178b---..----------- 28-28 
178b- - - - - - - - - - - - - - - 28-28 
App 6c(44) - - - - - - - - - A6-9 

179a--------------- 28-30 
179a--------------- 28-30 
App 6c(52) - - - - - - - - - A6-10 

156---------------- 28-4 
156---------------- 28-4 

authority on record- - - - - - - - - - - - - - - - - 84a- - - - - - - - - - - - - - - - 17-1 
Duringtrial-------------------------

Convening authority- 
Successors---------------------------
Who may actduring------------------ 

Defense personnel during trial, Art 38b - - - - - -
Law Officer------------------------------ 
Members of general or special courts- - - - - - - -
Prosecution personnel during trial- - - - - - - - - -

Absence without leave: 
See also Desertion. 
Discussion-----------------------------
Proof - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
Specification form-- - - - - - - - - - - - - - - - - - - - - - -
Civilian Authorities . . . . . . . . . . . . . . . . . . . . . .  
Computationof time . . . . . . . . . . . . . . . . . . . . . . .  
Defenses. See Defenses. 
Desertion, element of . . . . . . . . . . . . . . . . . . . . . .  
Failure to go to or going from appointed 

place of duty . . . . . . . . . . . . . . . . . . . . . . . . . .  
Field exercises, Absence with intent to avoid- -
Go from appointed place of duty. See Failure 

to go; this subject 
Guard, watch or duty section, absence with 

intent to abandon . . . . . . . . . . . . . . . . . . . . . . .  
Inference of continuance - - - - - - - - - - - - - - - - - - -
Joint offense, charging as-- ------- - - - - - - - - -
Morning report entries- - - - - - - - - - - - - - - - - - - -
Number of Days. See Computation, this 

subject. 
Offense,notcontinuing--------------------

llc---------------- 4-3 

84b---------------- 17-1 
84b---------------- 17-1 
46c- --------------- 9-10 
39d---------------- 9-2 
41c, d - - - - - - - - - - - - - - 9-3,9-4 
4413-- - - - - - - - - - - - - - - 9-6 

165---------------- 28-14 
164a, 165 ----------- 28-13,28-14 
App 6c(13-16) -- - - - - A6-5,6 
164a, 165 - - - - - - - - - - - 28-12, 14 
127c(3)------------- 25-10 

164a- - - - - - - - - - - - - - - 28-14 

165, App 6c(13) - - - - - 28-14, A6-6 
165 App 6c(15) - - - - - 28-14, A6-6 

165, App 6c(16) - - - - - 28-15, A6-6 
164a- - - - - - - - - - - - - - - 28-12 
26d- - - - - - - - - - - - - - - - 6-2 
164a- - - - - - - - - - - - - - - 28-12 

215d--------------- 29-3 
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Absence without leave-Continued: par. Page 
Prisoner after discharge or dismissal - - - - - - - - - 165- - - - - - - - - - - - - - - - 28-14 
Proof of---------------------------------  165,164a----------- 28-14,28-12 
Statute of Limitations . . . . . . . . . . . . . . . . . . . . .  215d- - - - - - - - - - - - - - - 29-3 
War, declaration of suspends maximum 

punishment . . . . . . . . . . . . . . . . . . . . . . . . . . . .  127c(5)- - - - - - - - - - - - - 25-10 
Absence without proper authority. See Absence 

without leave. 
Abusing public animal - - - - - - - - - -_ - - - - - - - - - - - - - App 6c(126) - - - - - - - - A6-20 
Accessory after the fact: 

Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  157- - - - - - - - - - - - - - - - 28-5 
Proof----------------------------------- 157---------------- 28-5 
Specification form . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(l) - - - - - - - - - - A6-4 
Jointly charged with principal-- -_ - - - - - - - - - - 26d- - - - - - - - - - - - - - - - 6-2 

Accessory before the fact. See Aider, abetter. 

Accident, as defense . . . . . . . . . . . . . . . . . . . . . . . . . . .  216b- - - - - - - - - - - - - - - 29-4 

Accident, fleeing the scene of, specification form- - App 6c(152) - _ - -_- _ - A6-22 

Accomplice : 


See also Conspiracy, joint offenses, joint trial, 
common trail. 

Admission------------------------------- 140b--------------- 27-20 
Charges and specifications, when not jointly 

charged. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26d- - - - - - - - - - - - - - - - 6-2 
Common Trial of. See Common trial. 
Confession of. See Confessions _ - _ - - - _ - - _ - - - -140b- - - - - - - - - - - - - - - 27-20 
Conviction of one, admissibility as evidence--- 140b- - - - - - - _ - - - - - - - 27-20 
Evidence, generally . . . . . . . . . . . . . . . . . . . . . . .  140b- - - - - - - - - - - - - - - 27-19 
Joint trial. See Joint trial. 
Testimony-

Competency of . . . . . . . . . . . . . . . . . . . . . . .  148e- - - - - - - - - - - - - - - 27-53 
Corroboration of, when required- - - - - --- 153a-------- - - - - - - - 27-65 
Promise of immunity -_ - -_ - - - - - - - - - - - - -148e- - - - - -_ - - - - - - - - 27-53 
Self-incrimination, privilege against- - - - - 148e-- - - - - - - - - - - - - - 27-53 

Accusation, Defined . . . . . . . . . . . . . . . . . . . . . . . . . . .  24a- - - - - - - - - - - - - - - - 6-1 

Accused: 

Absence of during trial . . . . . . . . . . . . . . . . . . . .  l l c- - - - - - 1- - - - - - - - - 4-3 
Advising of charges and specifications- - - - - - - 32f ( 1), 33c- - - - - - - - - 7-4, 7-5 
Announcement of name to court-martial _ - _ - -61c- - - - - - - - - - - - - - - - 11-2 
Appeal-

Advising. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  48j(3) - - - - - - - - - - - - - 9-13 
Civilian counsel during- - - _ - - - _ - - - - - - - -1 0 2 ~ -- - - - - - - - - - - - - - 20-5 
Custody pending._- _ - - - - _ _ - _ - _ - _ - _ - - _ -89c(6) - _ - - _ - - _ - - - - -17-11 
Detailed counsel . . . . . . . . . . . . . . . . . . . . . .  102- - - - - - - - - - - - - - - - 20-5 

Appearance before court _ - - - - - - _ - _ - - - _ - - - - -60- - - - - - _ _ - - - - - - - - -11-1 
Assumed advised of rights by counsel - - - - - - _ - 53h- - - - - - - - - - - - - - - - 10-3 
Certificate of correction, service on accused-- 86c- - - - - - - - - - - - - - - - 17-5 
Character evidence- - - - - - - _ - - - - - - - - - - _ _ _ - -138f(2)- .. ---------.. 27-8 
Character of, in determining sentence- - - - - - - 76a(2)- - - - - - - - - - -  - - 13-10 
Charges-

Advising of . . . . . . . . . . . . . . . . . . . . . . . . . .  32j(l) ,  33c - - - - - - - - - 7-4, 7-5 
Preferred, when . . . . . . . . . . . . . . . . . . . . . .  25- _ _ _ _ _ - - - - - - - - - - -6-1 
Unsworn, objection to - _ - _ - _ _ _ _ - - - _ - _ _ -29e - - - - - - - - - - - - - - - - 7-1 

Charge Sheet, service of_-  - - - - - - - _ - _ _ _ - _ - - -44h, 58c - - _ _ - - - - - - - -9-9, 10-10 
Compulsory self-incrimination. See Self-in- 

crimination. 
Contempt- - - - _ . . . . . . . . . . . . . . . . . . . . . . . . . .  118- _ - - _ - _ _ - - - - - - - -23-7 
Common trial. See Joint trial, common trial. 
Counsel-

See also Defense counsel. 

Interrogation . . . . . . . . . . . . . . . . . . . . . . . . .  30b- - - - - - - - - - - - - - - - 7-2 
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Interview with-.. - . . . . . . . . . . . . . . . . . . . .  48g - - - - - - - - - - - - - - - - 9-12 

Legal qualifications- - - - - - - - - - - - - - - - - - - 61f- - - - - - - - - - - - - - - - 11-3 

Right to. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  34c, 48a, 102c - - - - - - - 7-10, 9-10, 20-5 


Couater-interpreter, accused may employ--.. - 50c- - - - - - - - - - - - - - - - 9-15 

Cross-examination, right to- - - - - - - - - - - - - - - - 34b, 149b(l) - - - - - - - - 7-9, 27-54 

Custody pending appeal - - - - - - - - - - _ - - - - - - - - 8 9 ~ ( 6 )- - - _ - - - - - - - - - 17-11 

Dress before court- . . . . . . . . . . . . . . . . . . . . . . .  60- - - - - - - - - - - - - - - - - 11-1 

Enlisted-


See also Enlisted persons. 

Enlisted member of Courts-Martial, 4c, 41d, 61g - - - - - - - - - 2-2, 9-4, 11-4 


right to. 

Escape during trial, effect of- - - - - - - - - - - - - - - llc, 48i- - ---..------4-3, 9-13 

Explanation of rights a t  trial - - - - - _ - _ - - - - - - -53h, 79d(l) - - - - - - - - - 10-3, 14-2 

Explanation of rights before interrogation ---- 30, 140a, 150 -------- 7-1, 27-14, 


27-57 

Extenuation and mitigation - - - - - - - - - - - - - - - - 13-9
75c---------------, 
Failure to testify, argument on- - - - - - - - - - - - - 72b- - - - - - - - - - - - - - - - 13-1 
Failure to plead--------------------------  70a---------------- 12-9 
Guilt, reasonable doubt of - - - - - - - - - - - - - - - - - 736- - - - - - - - - - - - - - - - 13-3 
Informed of charges . . . . . . . . . . . . . . . . . . . . . . .  32f(l), 33c - - - - - - - - - - 7-4, 7-5 
Innocence, presumption of - - - - - - - - - - - - - - - - - 73b, 138a - - - - - - - - - - - 13-3, 27-4 
Insanity. See Insanity. 
Interpreter, right to . . . . . . . . . . . . . . . . . . . . . . .  53i- - - - - - - - - - - - - - - - 10-3 
Investigation, right of accused to additional-- 33e(2)- - - - - - - - - - - - - - 7-6 
Investigation of charges. See Investigation of 

charges. i 

Joint trial. See Joint trial and common trial. 

Jurisdiction over by another armed force ----- 13- - - - - - - - - - - - - - - - - 4-3 

Mental capacity and responsibility- 


Punishment, effect upon - - - - - - - - - - - - - - - 123- - - - - - - - - - - - - - - - 24-5 

Review, consideration required- - - - - - - - - 86b(l), 124- - - - - - - - - 17-4, 24-5 

Reasonable doubt ---- - - - - - - - - - - - - - - - - - 74a(3), 122a, b, 124-- 13-4, 24-2, 24-3, 


24- 5 

Nonjudicial punishment, refusal of, effect - - - - 16a- -_ - - - - - - - - - - - - - 4-6 

Notice of- 


Board of review, decision of- - --- _ - - - - - - 100c(l) (a) -- - - - - - - - - 20-3 
Court of Military Appeals- 


Reference to . . . . . . . . . . . . . . . . . . . . .  lOOb(2)- - - - - - - - - - - - - 20-2 

Right to petition for review to ----- - 100c(l) (a) - -- - -  - -  - - - 20-3 


Officer, composition of court - - - - - - - - - - - - - - - - 4c- - - - - - - - - - -_ - - - - - 2-2 
Per jury-- - -_- - - - -_- - - - - - - - - - - - - - - - - - - - - - 210---------------- 28-66 
Pleas-,--------_---__--------_-------------70- - - - - - -_ - - - - - - - - - 12-9 

Physical restraint a t  trial, degree of - - - - - _ - - - 60-_ - - - - - - - - - - - - - - - 11-1 

Presumptions-


Innocence- - - - - -_ - - - - - - - - - - - - - - - - - - - - - 73b, 138a - - - - - - - - - - - 13-3, 27-4 
Sanity. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - 122a, 138a - - - - - - - - - - 24-2, 27-4 


Reasonable doubt of guilt - - - - - - - - - - - -_ - - - - - 73b- - - _ - - - - - - - - - - - - 13-3 

Record of trial- 


Delivery impossible- ---- - - _ _---- - - - - - - 91a, b-- - - - - - - - -  - - - - 17-13 

Receipt of . . . . . . . . . . . . . . . . . . . . . . . . . . .  82g(1), 83 - - - - - - - _ - - 16-3, 16-4 


Refusal or failure to plead, effect of - - - - _ - - _ -70a- - - - - - - - - - - - - - _ - 12-9 

Rehabilitation of--- - - _ - - - - _ _ _ - - _ - - - - - - - - -88b- - - - - - - - _ - - - - - - - 17-7 

Restraint of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  18b, 30h - - _ _ - - _ _ - - - -5-1, 7-2 

Revision of record. See Revision. 
Rights-


Additional investigation, Article 32 _- - - - 33e- - - - _ - - - - - - - - - - - 7-6 

Appeal, defense counsel must advise of 48j(3)- - - - - _ - - - - - - - - 9-13 


right to 
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Appeal to board of review- - - - - - - - - - - - - 100-------------- -- 20-2 

Appeal, counsel for the acsused on, Arti- 102-- - - - - - - - - - - - - - - 20-5 


cle 70 
Appeal to Court of Military Appeals - - - - 101---------------- 20-4 
Assistance of trial defense counsel on 48j(2)-------------- 9-13 

appeal 
Civilian counsel- 

on appeal, Article 70d - - - - - - - - - - - - - 102~--------------- 20-5 
a t  investigation------------------- 34c- - - - - - - - - - - - - - - - 7-10 
a t  trial-- . . . . . . . . . . . . . . . . . . . . . . . .  48a---------------- 9-10 

Cross-examination- - - - - - - - - - - - - - - - - - - - 34b, 79d(3), 149b(l)-- 7-9, 14-3, 27-54 
Demand trial by court-martial in lieu of 132---------------- 26-8 

Article 15 punishment 
Enlisted personnel on the court ----- ---- 4c, 36c(2), 41d (2), 2-2, 8-1, 9-4, 

61g. 11-4 
Explained by counsel - - - - - - - - - - - - - - - - 48f- --------------- 9-12 
Explained by court - - - - - - - - - - - - - - _ - - - -53h, 79d(l) -,-------10-3, 14-2 
Explained a t  investigation-- ------- - - 34b-- - - - - - - - ------- 7-9 
Interpreter, to be provided upon request 53L- - - - -_- - - - - - - - - 10-3 

when accused does not understand 
English 

Limiting testimony to circumstances of 140a(2)- - - - - - ------ 27-16 
obtaining confession or admission 

Request for counsel normally disqualified- 6a- - - - - - - - - - - - --- - - 3-3 
Self-incrimination. . . . . . . . . . . . . . . . . . . . .  150b--------------- 27-57 
Summary court-martial ---------------- 79d(l) - - - - - - - - - - - - - 14-2 
Testimony, copy of taken a t  Article 32 333(2)-------------- 7-8 

investigation 
Testimony. . . . . . . . . . . . . . . . . . . . . . . . . . .  148e--------------- 27-51 

Cross-examination of - - - - - -- - - - - - - - 149b (1) - - --,- -- - - - - 27-54 
Unsworn statement after findings ------ - 75c(2)---- - - - - - ----- 13-9 

Sanity, presumption of . . . . . . . . . . . . . . . . . . . .  122a, 138a ---------- 24-2, 27-4 
Search of, unlawful, evidence obtained by ---- 152- - - - - - - - - - - - - - - - 27-62 
Seating a t  courts-martial ------------------- 61b-- - - - - - - - - - - - - - - 11-2 
Self-incrimination. 

See also Self-incrimination. 
Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  150b--------------- 27-57 
Rights explained . . . . . . . . . . . . . . . . . . . . . .  34b1 53h, 150b ------- 7-9, 10-3, 27-57 
Waiver of right . . . . . . . . . . . . . . . . . . . . . . .  149b(l), 150b - - - - - - - 27-54, 27-57 

Service of- 
Board of review decision-- - - - - - - - - - - --- 100b(2), 100c(l) (a)--- 20-2 
Charge sheet . . . . . . . . . . . . . . . . . . . . . . . . .  44h, 58c ------------ 9-9, 10-10 

Sickness, as a ground for continuance -------- 58c- - - - - - - - - - - - - - - - 10-10 

Silence, admission by ------- - - - - - - --------- 140a(4)- - - - - - ------ 27-17 

Statement, right to m a k e  


At trial . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  53h---------------- 10-3 
At pretrial investigation - - - - - - - - - - - - - - - 34b---------------- 7-9 
Unsworn, presentencing - - - - - - - - - - - - - - - 75c(2)-------------- 13-9 

Statute of Limitations in bar of punishment-- 74h- - - - - - - - - - - - - - - - 13-7 

Summary courts-martial, right to refuse- - - - - 79d(l) - - - - - - - - -  - - - -  14-2 

Temporary custody pending review - - - - -- - - - 89c(6)---- - - - - - - - - - - 17-1 1 

Testimony-


Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  149b(l), 150b - - - - - - - 27-54, 27-57 
Cross-examination with respect to ------- 149b(l)------- ------ 27-54 
Failure, effect of . . . . . . . . . . . . . . . . . . . . . .  72b1 150b - - - - - - - - - - - 13-1, 27-57 
Limited purpose . . . . . . . . . . . . . . . . . . . . . .  140a, 149b(l) ------- 27-16, 27-54 
Right to copy------------------------ 33i---------------- 7-7 
Warning, prior to  . . . . . . . . . . . . . . . . . . . . .  53h- - - - - - - - - - - - - - - - 10-3 
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martial . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4c- - - - - - - - - - - - - - - - - 2-2 

Witness, as a . . . . . . . . . . . . . . . . . . . . . . . . .  26dJ 148e, 149a - - - - - - 6-2,27-51,27-53 
Accuser: 

Seealso Challenges, Charges and specifications. 
Defined (Art. l(9)) . . . . . . . . . . . . . . . . . . . . . . . .  5a(4) - - - - - - - - - - - - - - 3-1 
Charges altered, effect of - - - - - - - - - - - - - - - - - - - 33d- - - - - - - - - - - - - - - - 7-6 
Convening authority, acting as - - - - - - - _ - - - - - 5a(3), 5b(2), 5c - - - - - - 3-1, 3-2, 3-3 
Courts-martial, member of - - - - - - - - - - - - - - - - - 4a- - - - - - - - - - - - - - - - - 2-1 
Defense counsel, acting as - - - - - - - - - - - - - - - - - - 6a- - - - - - - - - - - - - - - - - 3-3 
Depositions, notification by accuser of neces- 

sity for . . . . . . . . . . . . . . . . . . . . . . . . . . . .  30f - - - - - - - - - - - - - - - - 7-2 

Interpreter, may not serve as - - - - - - - - - - - - - - - 7- - - - - - - - - - - - - - - - - - 3-5 

Investigating officer - - - - - - - - - - - - - - - - - - - - - - - 34a- - - - - - - - - - - - - - - - 7-9 

Members of courts-martial - - - - - - - - - - - - - 4a----------..------ 2-1 

Reporter, may not serve as--- - - - - - - - - - - - - - 7- - - - - - - - - - - - - - - - - - 3-5 

Summary court-martial officer - - - - - - - - - - - - - - 5c- - - - - - - - - - - - - - - - - 3-3 


Acquittal: 
See also Findings. 
Action by commanding officer concerning the 

restraint of accused upon - - - - - - - - - - - - - - - - 21d- - - - - - - - - - - - - - - - 5-5 
Action by convening authority - - - - - - - - - - - - - 86b(2), 89c- - - - - - - - - - 17-4, 17-10 
Announcement (Art. 53) - - - - - - - - - - - - - - - - - - - 74g- - - - - - - - - - - - - - - - 13-7 
Approval of not required - - - - - - - - - - - - - - - - - - - 86b(2)-----------..--17-4 
Finding of not guilty results if no other find- 

i ng reached- - - - - - - - - - - - - - - - - - - - - - - - - 74d(3)--------..---- 13-6 

Of greater offense, by finding guilty of lesser 


included offense- ---- _ - _ - - - - - - - - - - - - - - - - - 74b(3)---- - - - - - - - - - - 13-5 

Motion for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  71a- -_ - - - - - - - - - - - - - 1%10 

Required, if there is reasonable doubt as to 


guilt, sanity . . . . . . . . . . . . . . . . . . . . . . . . . . .  74a(3), 120b-- - - - - - - 13-4, 24-1 

Reconsideration . . . . . . . . . . . . . . . . . . . . . . . .  74d(3)- - - - - - - - - - - - - 13-6 

Review by SJA . . . . . . . . . . . . . . . . . . . . . . . . . . .  85b- - _ _ - - - - - - - - - - - -17-2 

Withdrawal of specification not equivalent to-- 56c- - - - - - - - - - - - - - - - 10-6 

Void proceedings . . . . . . . . . . . . . . . . . . . . . . . . . .  89c(l)- - - - - - - - - - - - - - .  17-10 


Acting adjutant, authority to  administer oaths, 
Article 136 - - - - - _ - - - - - - - - - - - - - - - - - - - - - - - - - - App 2 - - - -_- - - - - - - - - A2-34 

Acting staff judge advocate, authority to admin- 
ister oaths, Article 136 . . . . . . . . . . . . . . . . . . . . . . .  App 2- - - -_ - - - - - - - - - A2-34 

Acting without authority to the detriment of 
another for the purpose of securing favorable 
treatment: 

D i scuss ion - - - - - - - - - - - - - - - - - - - - - - - - - - - 184a--------------- 28-34 

Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  184a- - - - - - - - - - - - - - - 28-34 

Specification form . . . . . . . . . . . . . . . . . . . . . . . .  App 6 (62) - - - - - - - - - A6-11 


Action by convening authority. See Convening 
authority. 

Action on record of trial. See Convening authority. 
Active duty: 

Defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4a----..------------2-1 

Inference of . . . . . . . . . . . . . . . . . . . . . . . . .  36a- - - - - - - - - - - - - - - - 8-1 

Prerequisite for courts-martial members- - - - - 4a- - - - - - - - - - - - - - - - - 2-1 


Additional charges : 
See Charges and specifications. 
Defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24b- - - - - - - - - - - - - - - - 6-1 
GeneraUy- -_ - - - - - - - - - - - - - - - - - - - - - - - - - - - 65b---------------- 11-10 
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Specification form . . . . . . . . . . . . . . . . . . . . . . . .  App Bc(60)- - - - - - - - - A6-11 
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Affirmation of sentence . . . . . . . . . . . . . . . . . . . .  100a, 100c - - - _ - _ - - - - 20-2 
Appellate defense counsel- 

Duties o f - - - - - - - - - - - - - - - - - - - - - - - - - - - -  102b---_-__------ . . -  20-5 
Right t o - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  48j(3)----_---------  9-13 
Waiver of . . . . . . . . . . . . . . . . . . . . . . . . . . . .  48j(3)- - - - - - - - - - - - - - 9-13 

Appellate Government counsel, duties of - - -__102b- - - _ - - - _ - - - - - - -20-5 
Appellate review by the Office of The Judge 103- _ - - - - _ - - - - - - - - -20-5 

Advocate General. 
Branch offices of JAG . . . . . . . . . . . . . . . . . . . . .  104- - - - - - - - 2 - - - - - - - 20-6 
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Cases referred to ,--- 100a-- - - - - - - - - - - - - - 20-2 
Confinement for one year or more, sentence 100c(l)- - - - - - - - - - - - - 20-2 

of, procedure subsequent to board affirm- 
ance. 

Death sentence, procedure subsequent to lOOc(2)- - - - - - - - - - - - - 20-2 
board afirmance. 

Discharge, bad conduct or dishonorable, pro- 100c(l)- - - - - - - - - - - - - 20-2 
cedure subsequent to board affirmance. 

Discretion, limitations upon - - - - - - - - - - - - - - - - 100a- - - - - - - - - - - - - - - 20-2 
Dismissal, sentence of, procedure subsequent 100c(l)------------- 20-2 

to board affirmance. 
Duties of--------------------------------  loo---------------- 20-2 
Evidence, power to weigh - - - - - - - - - - - - - - - - - - 100a- - - - - - - - - - - - - - - 20-2 
General or flag officer- . . . . . . . . . . . . . . . . . . . .  lOOc(2)- - - - - - - - - - - - - 20-3 
Judge Advocates General, referral t o_ -  - - -  - - - 103- - - - - - _..------_-20-5 
Limitations on review, --,- - - - - -,- - - -- - - - - - 100a-- - ---------- - - 20-2 
New trial, petition for ----..----------------109c, 109f - - - - - - - - - - 21-1,21-2 
Notifying accused of decision- - ---- - - - - - - - - - 100c(l)(a) ,  lOOc(2)--- 20-2, 20-3 
Petition for review from decision of- - - - - - --- 100c(l) (a) - - - - - - - - -- 20-2 
Presidential approval of sentence, when lOOc(2)- - - - - - - - - - - - - 20-3 

required. 
Procedure, rules of . . . . . . . . . . . . . . . . . . . . . . . .  100d- - - - - - - - - - - - - - - 20-4 
Questions of fact, power to determine - - - - - - - - 100a- - - - - - - - - - - - - - - 20-2 
Rehearing ordered- 

By board of review -----..---..---------- 18-1,20-292, 100b - - - - - - - - - - - -
By Court of Military Appeals - - - - - - - - - - 101- - - - - - - - - - - - - - - - 20-4 

Review of decision of board - - - - - - - - - - - - - - - - 100c(l) (a), 101 - - - - - - 20-2,20-4 
Sentence, setting aside . . . . . . . . . . . . . . . . . . . . .  100b-- - - - - - - - - - - - - - 20-2 
Time for petition to Court of Military Appeals- 100c- - - - - - - - - - - -  - - - 20-3 
Witnesses, credibility, power to weigh - - - - - - - 100a- - - - - - - - - - - - - - - 20-2 

Bodily harm: 
See also Assault. 
Branding prohibited . . . . . . . . . . . . . . . . . . . . . . .  125- - - - - - - - - - - - - - - - 25-1 
Grievous bodily- 

Defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  207c(l), (2) - - - - - - - - - 28-63, 28-64 
Intent to inflict- 

Inference of . . . . . . . . . . . . . . . . . . . . . . . .  207c(2)------------- 28-64 
Body, marking as punishment - - - - - - - - - - - - - - - - - - 125- - - - - - - - - - - - - - - - 25-1 
Books. See Evidence, documentary. 
Branding, of person, prohibition --------_--------125- - - - - - - - - - - - - - - - 25-1 
Breach of arrest: 

Discussion------------------------------- 174b--------------- 28-24 
Proof- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 174b--------------- 28-25 
Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(37)- - - - - - - - - A6-8 

Breach of the peace: 
Discussion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  195b------.--------28-43 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19521- - - - - - - - - - - - - - - 28-43 
Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(84)- - - - - - - - - A6-14 

Bread and water or diminished rations, confine- 
ment on : 

See also Nonjudicial punishment. 
Certificate of medical officer - - - - - - - - - - - - - - - - 131c(5)---- - - - - - - - - - 26-5 
Confinement on, generally - - - - - - - - - - - - - - - - - 125, 131c(5) - - - - - - - - 25-1, 26-5 
Article 1 5 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 131c(5)------------- 26-5 
Courts-martial, sentence of - - - - - - - - - - - - - - - - - 125- - - - - - - - - - - - - - - - 25-1 
Maximum t ime--- - - - - - - - - - - - - - - - - - - - - - - - -  125---------------- 25-1 
Vessels, persons on--- - - - - - - -- -- - - - - - - - - - - - 131b(2), l3lc(5)- ---- 26-3, 26-5 

Breaking and Entering. See Burglary, House-
breaking. 
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Bribery and graft, specifications, forms for - - - - - - - App 6c(131)- - - - - - - - A6-20 
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Challenges- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 62h(2)- - - - - - - - - - -- - 11-8 
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Instructions---------------------------- 73b---------------- 1.33 
Motions--------------------------------- 67e--------------_- 12-2 
Special defenses . . . . . . . . . . . . . . . . . . . . . . . . . . .  214_- - - - - - - - -_ - - - - - 29-1 
Statute of Limitations . . . . . . . . . . . . . . . . . . . . .  68c- - - - - - - - - - - - - - - - 12-4 
Unlawful search . . . . . . . . . . . . . . . . . . . . . . . . . .  152- - - - - - - - - - - - - - - - 27-62 

Burglary: 
Discussion------------------------------ 208--------------..- 28-64 
Proof----------------------------------- 208---------_..----- 2&66 
Specification form--- - - - - - - - - - - - - - - - - - - - - - - App 6c(l l l)  - - - - - - - - A6-18 
Housebreaking, as broader offense - - - _ - - - - - - - 209- - - - - - - - - - - - - - - - 28-66 
Killing in connection with ---- - - - -_ - - - - - - - - - 197e- - - - - - - - - - - - - - - 28-45 

Business entries. See Evidence, business entries. 
Business lists, admissibility as evidence- - -  - - -- - - - 144f- - - - - - - - - - - -  - -  - 27-42 

Cadets, conduct unbecoming: 
Discussion---_-------------------------- 212--_-- - - -___-- - - -  28-70 
Proof----------------------------------- 212---..--_---..----- 28-71 
Summary Court, Jurisdiction - - - - - - - - - - - - - - - 16a_- - - - - - - - - -- - - - - 4-6 

Capital offenses: 
See also Death sentence. 
Defined-

GeneraUy---------------------------- 15a-- - - - -_- - -_- - - - -  4-5 
Wartime--__------------------------- 15a-------_-------- 4-5 

Accused-
Confrontation with witnesses - - - _ _ - - - - - -145a- - _ - - ---_. 27-42 

Convening Authority, directions by - - - - - - - _ - 15a(3), 126a, 145a--.. 4-5, 25-2, 27-42 
Courts of inquiry, record of - - - - - - - - - - - - - - - - 1 4 5 ~ -_- - - - - - - - - - - - 27-46 
Depositions-

Cross-interrogations - - - _ - _ - - - - - - - - - - - - -117b- - - - - - - _ - _ - - - - _23-5 
Use of- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  145a--------------- 27-42 

Guilty Pleas . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  70a- - - - - - - - - - - - - - - - 12-9 
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Special courts-martial, jurisdiction- - - _ - - - - - - 15a-- - - - - -  - - -- - - - - - 4-5 
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Dealing in (Art. 103)- 

Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  182c- - - _ - - - - _ - - - - - - 28-32 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  182c- - - - _ _ - - _ _ _ - - - -28-32 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(58) - - - _ _ _ - _ _A6-10 
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Discussion- - --- - - - - - - - - - - - - - - - - - - - - - - 182d-- - - - - - - - - - - - _ - 28-32 

Proof---- - - - - - - - - - - - - - - - - - - - - - - - --.- - 182d-- - _ _ _ - - - _ - - - _ _ 28-33 

Specification form--- - - - - - _ _ _ - _ _ - - - - - - - A6-11
App 6c(59) - - - _ _ _ - - - 
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Discussion--------------------------- 182b--_-_----------  2&32 

Proof-------------------------------- 182b-. .-----__--____28-32 

Specification form--- - - - - - - - - - - - - - - - - - - App 6457) - --- - - - - - A6-10 
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Discussion--------------------------- 182a------.. ._----- 28-32 

Proof-------------------------------- 182a-----_---.._--_- 28-32 

Specification fprm . . . . . . . . . . . . . . . . . . . . .  App 6c(56) - - - - - _ - - - A6-10 
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Specification form - - - - - - - - - - - - - - - - - - - - - - - - - App 6c(89) ----_- - - - - A6-15 
Credibility of victim - - - - - - - - - - - - - - - - - - - - - - - 153a- - - - - - - - - - - - - - - - 27-63, 27-68 
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Proof - - - -_ -_ - - - - - - - - - - - - - - - - - - - - - - - - - - - - 178d---------..----- 28-28 
Specification form ---- - - - - - - - - - - - - - - - - - - - - - App 6c (46) - -- - - - - - - A6-9 

Causing false alarms (Art. 99) : 
Discussion------------------------------ 178g--------------- 28-29 
Proof- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 178g--------------- 28-29 
Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(49) - - - - - - - - - 6-10 

Certificate of correction. See Records of courts-
martial. 

Challenges : 
Genera l ly- - - - -__-- - - - - - - - - - - - - - - - - - - - - - - 62-- - - - - - - - - - - - - - - - 11-5 
Ballot form . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  62h(3)- - - - - - - - - - - - - 11-8 
Burden of proof----------------------_---  62h(2)------------- 11-8 
Common trial- - - -_ - ------:- - _ -- - - - - - - - - - - 53c-- _ - - - - - - -_ - - -_ -10-1 
Disclosure of grounds- 

Acting upon - - - - - - - - - - - - - - - - - - - - - - - - - - 62c- - _ - - - - - - - - -_ - - - 11-6 
Duty to . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  62b- - - - - - - _ - - - - - - - - 11-5 

Enlisted members, number reduced by - - - - - - - 62h(4)- - - - - - - - - - - - - 11-9 
For cause--------------------------------  62f------------_---- 11-6 

Combined reheafings- - - - - - - - - - - - - - - - - - 81b(3)----- - - - - - - - - - 15-2 
Disclosure by court personnel--- - - - - - - - 62b- - - - _ _ - - - - - - - - - - 11-5 
Examples---------------------------- 62f------------_-_- 11-6 
Grounds----------------------------- 62f- - - - - - - - - -_-__--  11-6 
Investigating Officer, defined - - - - - _ - _ - - - 62f(5), 64 - - - - - _ -_ - - - 11-6, 11-9 
Procedure------_--------------------- 62a, h- - - -__-- - - - - - -  11-5, 11-8 
Reconsideration of - - - - - - - - - - - - - - - - - - - - 62d_ _ - - -- __ - - - - - _ _ _11-6 

Interlocutory questions arising during-.. - - 62h(2)- - - - - _- - - _ - - - 11-8 
Joint trial . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  53c, 62e - - - - - - - - _ - - - 10-1, 11-6 
Law Officer, amenability to - - - - - - - _ _ _ _ _ _ _ - -629- - - _ - - - - - _ - _ - - - -11-7 

For cause.. - - - - - _ _ - -- - - - - - - - - - - - -- - - - - 62a, g-- - - _ - - - - - - - _ - 11-5, 11-7 
Peremptory . . . . . . . . . . . . . . . . . . . . . . . . . .  62e- - _ _ _ - _ - - - - _ - - _ -11-6 

Oath to challenged member----------------  114g-------____----  22-3 
Peremptory-

General. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  62e- - - - _ - - - _ _ - - - - - _11-6 
Joint trial - - - - _ _ - - - - - - _ _ - - - - - - - - - - -:-- 10-1, 11-6 53c, 62e- - _ _ _ _ - - _ _ - -
Law officer exempted ----------.- - - - - -  - 62e- - - - - - - - - - - - _ -1- 11-6 
Number of-i - - - - - - - _ _ _ - _ - _ - - - - - - - - - - - 62e- - - _ _ _ _ _ - - - - - - - - 11-6 

Procedure-
Generally----------____--__--._-_----62h- - - - - - - - _ _ - _ - - - -11-8 
Deliberation by court - - - - - _ _ - - _ _ - - _ _ _ _  11-862h(3)-----__l-ll--
Inquiry into grounds of - - _ _ - - - - - - - - - - - - 62h(2)- - - - - - - _ _ -- - - 11-8 
Voting upon grounds- 

Generally. . . . . . . . . . . . . . . . . . . . . . . .  62h(3)- - - - - - - - - _ - - - 11-8 
Number required.. _ - _ _ _ _ -_ _ _ - - - - - - 41d(l)- - - - - - _ __ - - - - 9-4 

Quorum, lack of - _ - _ - - - - _ _ _ - - - _ - - - - - - - - - - - 9-4, 11-6, 11-9 41d(l), 62c, 62h(4)--- 

Standing to raise - - - - - _ - - - - _ - _ - - - - - - - - - - - - -62a_ _ - _ _ _ _ - _ - - - _ - - - 
11-5 
Summary court officer - - - _ - _ _ _ _ - - - - - - - - - - - -5c, 62a ---__.--__---3-3, 11-5 
Trial counsel- 

Challenges by - - - - - -____- - - - - - - - - - - - - -  62a------.._-------- 11-5 
Disqualification of- - - - _ - _ - _ _ _ _ - - - - - - - - 11-261e- - _ _ - - _ - - - _ _ _ _ - _  


When made_- -__ .___-_ - - - - - - - - - - - - - - - - - - -  6 2 d _ _ _ _ - - _ - _ - _ - _ . - _  
11-6 
Chaplains, privileged communications- - -_ - - - - - -- 151b(2)- - - - -__ - - - - -_27-60 
Character evidence. See Evidence, character. 
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Defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24a- - - - - - - - - - - - - - - - 6-1 
Accessory after the fact, not jointly charged-- 26d- - - - - - - - - - - - - - - - 6-2 
Accumulation of . . . . . . . . . . . . . . . . . . . . . . . . . .  25- - - - - - - - - - - - - - - - - 6-1 
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Arrest or confinement of - - - - - - - - - - - - - - - 25- - - - - - - - - - - - - - - - - 6-1 
Failure to inform of offense charged-- - - - 6921~-- - - - - - - - - - - - - - 12-7 

Advising accused of- - - - - - - - - - - - - - - - - - -- - - - 32f (1), 33c ---- - - - - - - 7-4, 7-5 
Action on receipt of- 

Commander exercising immediate juris- 
diction under Article 15-

Generally. . . . . . . . . . . . . . . . . . . . . . . .  32- - - - - - - - - - - - - - - - - 7-3 
Basic Considerations - - - - - - - - - - - - - - 30_- -_ - - - - - - - - - - - - -7-1 
Empowered to convene courts- 29b, 32a - - - - - - - - - - - - 7-1, 7-3 

martial. 
Preliminary inquiry --------------- 29b, 32b - - - - - - - - - - - - 7-1, 7-3 

Officer exercising summary courts-mar- 
tial jurisdiction- 

Generally . . . . . . . . . . . . . . . . . . . . . . . .  33- - - - - - - - - - - - - - - - - 7-5 
Basic considerations--- - - - - --- --- - - 30- - -- - - - - - - - - - - - - - 7-5 
Insanity suspected ---------------- 33m, 121 - - - - - - - - - - - 7-9, 24-2 

Officer exercising general courts-martial 
jurisdiction-

Generally. . . . . . . . . . . . . . . . . . . . . . . .  35----------------- 7-12 
References to MA or legal officer--- 35b- - - - - - - - - - - - - - - - 7-13 
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Cannot be added after arraignment - - - - - 24b---------------- &1 
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Basis for new investigation - - - - - - - - - - - - - 33d, 33e(2) - - - - - - - - - 7-6 
Commander with immediate jurisdiction- 32c- - - - - - - - - - - - - - - - 7-3 
Officer with summary courts-martial 33d- - - - - - - - - - - - - - - - 7-3 

jurisdiction. 
Withdrawal of a specification- - - - -- - - - - - 56c, d- - - - - - - -- - - - - - 10-6 
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Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  33d, 69b, d, 215d - - - - 7-6, 12-7, 12-8, 

29-2 
During trial . . . . . . . . . . . . . . . . . . . . . . . . . .  69b, d - - - - - - - - - - - - - - 12-7, 12-8 

Arraignment, reading of charges, waiver- - - - - 65a- - - - - - - - - - - - - - - - 11-9 
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Dismissal. . . . . . . . . . . . . . . . . . . . . . . . . . . .  32d 33f, 35a - - - - - - - - 7-3, 7-6, 7-12 
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Joint offenses- . . . . . . . . . . . . . . . . . . . . . . . .  App 6a - - - - - - - - - - - - A6-2 
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Receipt of - - - - - - - - - - - - - - - - - - - - - - - - - - - 33b- - - - - - - - - - - - - - - - 7-5 
Service on accused- - - - - - - - - - - - - - ------ 44h, 5 8 ~ ~ -  9-9,- - - - - - - - - - 10-10 

Common trial- - - - - - - -- - - - - - - - - - - - - - - - - - - - 331- - - - - - - - - - - - - - - - 7-8 
Consolidation of- - - - - - - - - - - - - - - - - - - - - -- - - - 3 2 ~ -- - - - - - - - - - - - - - - 7-3 
Date of receipt, effect on statute of limitations- 33b-- - - - - - - -  - -  - - - - - 7-5 
Defective-

Generally----------------- - - - - - - - - - - - 69b- - - - - - - - - - - - - - - - 12-7 
Accused misled- - - - - - - - - - - - - - - - - - - - - - - 69b(3)----- - - - - - - -- - 12-7 
Accused not misled----- - -- - - - - - - - - - - - - 693(2)--- - - --- - - - -- - 12-7 
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Clemency: 

Recommendation for- 
Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  77a-------------.--13-13 
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Notification of necessity - - - - - -_ - - - - - - - - - - - - 30fJ 34d _ - - _ - - - _ _ - - _7-2,7-10 
Oath-

Authority to administer - - - - - - - _ - - - - - - - 117b(7)- - - - - - - - - - - - - 23-6 
Form- - - - - - - - - -_- . . . . . . . . . . . . . . . . . . . .  114k- - - - - - - - _ - - -- _ - 22-3 

Oral--------__---------- . . --------------- 117a, d - - - - - - -_ - - -_ -  23-5, 23-7 
Pretrial. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  30f, 344 117a - - - _ - - - 7-2, 7-10,23-4 
Procedural requirements, waiver of - - - - - - - - - - 145a- - - - - - - _ - - _ _ - - -27-44 
Procedure for taking..- . . . . . . . . . . . . . . . . . . . .  117h, c _ - - - - - - - - - - _ - 23-52 
Qualification of person taking - - - - - - - - - - - - - - - 117b(8)- - - - - - - - - - _ - 23-6 
Receipt by an officer- - - - - _ - - - - - - _ -- - -  - - - - - 117c(3)------ - - _ - -  - _ 23-7 
Record, incorporation in-.. - - - - - - - _ - -- - - - - - - 145a- - _ - - - - - - - -- - - _ 27-43 
Refusal to appear for, Article 47 -------_.--- 23-2115d- _ _ - - - - - _ - - _ _ _ -
Right to counsel-- - - - - - - - - - - - - - - - - - - - - - - - - 1176 (2) - - - - - - - - - - _ - 23-5 
Subsequent trial, use during --------_------.. 27-44145b- _ - - - - - - _ - - - - _ -
Written--- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  117c- - - - - - - - _ - - - _ _ -23-7 

Deposits: 
Forfeiture as illegal sentence-- - - - - - - - - - - - - - 126h(2)- - - - - - - - - - - - 25-5 

Derangement, Mental. See Mental derangement. 
Dereliction in the performance of duties: 

Discuss ion-- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 171c---_-..--..------ 28-22 
Proof- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 171c------------ ,---  28-22 
Specijication form ----- - - - - - - - _ -  - - - - - - - - - - - App 6c(30) - - - - - - - - - A6-7 

Deserter. See Desertion. 
Desertion: 

Discussion-
Generally---------------------------- 164a----..---..------ 28-11 



- - - - - - - -  

Desertion-Continued 
Discussion-Continued Par. Pago 

Absence without authority with intent to 164a(l)- - - - - - - - - - - - 2&-11 
to remain away permanently. 

Quitting unit, organization, or p!ace of 1G4a(2)- - - - - - - - - - - - 28-11 
duty with intent, to avoid hszardous 
duty or shirk important service. 

Proof-

Generally-------__-__------------------164a-- -_-__-- - - - - - -  28-11 

Absence without leave-------_----_____ 164a---_-----------  28-12 

Desertion by absence with intent to 164a- - - - - - - - - - - - - - - 28-11 


remain away permanently. 
Desertion by quitting post or duties 164a- - -___-__- - - - - -28-12 

prior to notification of acceptance of 
resignation. 

Desertion by quitting unit, organization, 1 6 4 ~ - -- - - - - - - -  - - - -  - 38-12 
or piace of duty to avoid hazardous 
duty or shirk important service. 

Intent shown by absence with intent to 164a-- .----------__28-12 
remain away permanently. 

Intent show3 by quitting unit organiza- 164a----_._--___---28-13 
tion, or place of duty with intent to 
avoid haze,rdous duty or to shirk 
importint service. 

Advising. See Solicitation. 

Apprehension-
. .

Civll officer - - - - - - - - _ - _ - - - - - - - - - 23- - - - - _ _ _ - - - - - - - - -5-5 

A t t e m p t  


discussion-----__--------^-_ 164b---------_-_-_- 28-13 
P r o o f - - - - _ _ - - - - - _ _ _ - - - - - - - - - -  164b-_-___-__-- - - - -  28-14 
Specscation form - - - _ - _ _ _ _ - _ - - App 6c(12) - - - - - - - _ - A6-5 

Constructive condonation, motions in bar of 68f- - - - - _ - - - - - - - - - - 12-6 
trial. 


Limitation, Statute of . . . . . . . . . . . . . . . . . . . . .  215d-___- - - - - - - - - - -29-3 

Restoration to  duty as constructive condona- 68f-- - - _ _ _ - - - - - - - - -12-6 


tion. 
Solicitation of. See Solicitation. 

Destruction of property. See Property. 
Detached unit- 

Defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6b(3)--- - - - - - - - - - - - 3-2 

Determination . . . . . . . . . . . . . . . . . . . . . . . . . . .  5b- _ - _ - _ _ _ _ - - _ _ _ - _ - 
3-2 

Detachment. See Detached unit. 
Detention of pay. See Pay and allowances. 
Detention, unlawful: 

discussion--_------_____-__-^-_-^^--^-^_- 20e, 176_-_ -_ -_ - - - - -  5428-26  
P r o o f - - - - _ _ _ _ _ - - - - - - - - - _ - - - - _ - - _ - - - _ _ - - _  5-4,28-2620e, 176------------  

Specification form . . . . . . . . . . . . . . . . . . . . . .  App 6c(40) - - - - - - - - - AC-9 


Diminished rations. See Confinement; Punish-

ments; Bread and water. 


Direct evidence. See Evidence. 

Direct examination. See Witnesses. 

Discharge-


Administrative, substituted for punitive dis- 97a, 110d-__- - _ -_ _ _ - 10-3, 21-3 
charge, 

By Courts-martial--- _ _ __- - - - - - - - - - - - - - - - _ - - - _ _ _ _1 2 6 ~ -_ _ - - _ _ 25-3 
End Conducx-


Allowance for quarters - - - - - - - - - - - - - - - - - 126h(2)- - _ - - - -- - - - - 25-5 

Appellate review - - - - _ _ - - _ _ - - - - - - - - - - -98- - - - - - -_ - -_ - -_ - - -20-1 

Appropriate, when- - - - - _ - _ - - - - - - - - - - - - 76a(4) - - - - - - - - - - - - - 13-10 




INDEX 

Discharge-Continued 
Bad Conduct-Continued Par. Page 

Authorized when . . . . . . . . . . . . . . . . . . . . . .  76a(4), 127c, Sec. A, 13-10, 25-17 
Sec. B. 

Errors in  trial, correction subject to  95- - - - - - - _ - - - - - - - - - 19-2 
review. 

Record of trial- 
Disposition . . . . . . . . . . . . . . . . . . . . . . .  91a, b - - - - - - - - _ _ _ - - -17-13 
Review-

Officer  exerc i s ing  g e n e r a l  84- - - - - _ - - - _ - - - - - - -17-1 
courts-martial jurisdiction. 

Action by  staff judge advocate 85- - - - - - - - - - - - - - - - - 17-2 
or legal officer. 

D i s h o n o r a b l e  
Additional punishment _ _ - - - - - _ _ - - - - - - -127c, Sec B- - - - - - - - 25-17 
Administrative discharge in lieu of - - - __ -97a, 110d ---._ - - - _ - - 19-3,21-3 
Appellate review _- - - - -_ - - -_ - - - -_ - - - - - -98- - - - - -_ - - - -__ - - - -20-1 
Appropriate, when- _ - - _ _ _ - - - - - - - - - - - - - 76a(3) - - - - - - - _ _ - _ - - 13-10 
Death sentence implies - - _ - _ - _ _ _ _ - - - - - _126a- - - - - - - - - - - - - _ - 25-3 
Enlisted person reduced t o  lowest grade- 126e- - - - - - - - - _ _ - - - _25-4 
Offenses punishable by- _ - __ _ _ _  - - - _ _- -  - 1 2 7 ~ -- - _ _ _ - - - -  - - - - _ 25-8 
Punishment, when proper-_ _ - _ - - - - - - - _ - 76a(3) - - - - - - - __ - - - - 13-10 
Special court, cannot adjudge - - - - - - - - - - _  15b- - - - - - - - - - _ - _ - - -4-5 
Summary court, cannot adjudge - - - - - - - - 16b- - - - - - - - - - - - - - - - 4-6 
Suspended punitive discharge, effect on-- 126e- - - - - - - - - - - - - - - 25-4 
Suspension of ----_- - - - - _ - _ - - - - - - - - - - - - 88e(2) (b)- - - - _ - - - - - - 17-9 
Warrantofficers---____-___-_---------126d----..-_--_._-..- 25-4 

Former-
Mitigation . . . . . . . . . . . . . . . . . . . . . . . . . . .  75c(4)- - - - - - - - _ _ - _ _ _13-9 

Fraudulent. See Fraudulent separation, Un- 

lawful enlistment, Appointment, Separa- 

tion. 


Fraudulent jurisdictional effect- - - - _ - - - - _- _ _  11- - - - - - - - -_.- _ _  - - - 4-2 
General courts-martial_.- _ _ - -- - - - - - - - - - - - - - 126b- - - - - - - - - - - -  - - - 25-3 
Honorable remission of suspended sentence--- 88e(l) ---- - - - - - - - - - - 17-9 
I n  lieu of dishonorable . . . . . . . . . . . . . . . . . . . . .  127c(4)- - - - - - _ - - - - - - 25-10 
Jurisdiction after- - - - - - - - - _ _ - _ - -- - - _ -- - - - - 11-- - - - - - _ - - - _ _ _ - - - 4-2 
Officers, not punishable by- - _ - _ _ _ - - - - - - _ - _ _  25-412Bd- - - - - - _ _ _ _ - _ - - -
Oficer exercising general court-martial juris- 

diction-
Action by - - - _ - _ - - - - - - _ _ - _ - - - - - - - - - - - -84, 94a(3) - - - - - - - - - - 17-1, 19-2 

Record, review of _ - - - _ - - - - - - _ - _ - _ _ - - - - - - - - 19-294a(3) - - - - - - - _ _ _ - - - 

Sentence to- 


Enlistedpersons----------_---------_- 1 2 6 e - - - _ _ _ _ _ _ _ _ _ - - - 
25-4 
P r i s o n e r s _ - - - - - - - _ - _ _ - - _ - - _ - - - - - - - _ - -  126e . . - -__- -____- - - -  25-4 
Reduction in grade as incident of - - - - - - _  126e- - - - - - - - - - _ _ _ - -25-4 
Speical courts-martial sentence to- 

Appellate review required _- - - - - -_ - - 98- - - - - - - - - - - - - - - - - 20-1 
Officer exercising general courts- 84d, 94a(3) - - - _ - - - - - 17-2, 19-2 

martial jurisdiction, action by. 
Record of trial- - - - - - - - _ - - - - - - - - - - 15b, 83a - - - - - - - - - - - - 4-5, 16-4 

Summary courts-martial, no power t o  16b- - - - - - - - - - - - - - - - 4-6 
impose. 

Suspension of sentence ----- _ _ - - - _ - - - - - - 88e(2) (b) - - - - - - - - - - - 17-9 
Vacation of suspended sentence-- - - - - - - - 97b- - - - - - - - - - - - - - - - 19-3 
Warrant officer, not punishable by- - - - - -  126d-- - - - - - - - - - - - - - 25-4 

Punitive-
See also Bad Conduct, Dishonorable, this 

subject. 
Administrative discharge substituted for- 97a- - - - - - - - - - - - - - - - 19-3 
Time limit for suspension- - - - - - - - - - - - - - 88e(l), (2) - - - - - - - - - - 17-8, 17-9 



Discharge-Continued Par. Page 
Suspended sentence, effect on - - - - - - - - - - - - - - - 88e- - - - - - - - - - - - - - - - 17-8 

Discharge certificates, false and unauthorized. 
See Passes. 

Disciplinary punishment under Article 15. See 
Nonjudicial punishment. 

Discipline, conduct prejudicial to. See conduct. 
Disclosing parole or countersign to one not en-

titled t o  receive it  (Art. 101). 

Discuss ion- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 180a--------..--..--- 28-30 

Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  180a- - - - - - - - - - - - - - - 28-31 

Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(53)-- - - - - - - - A6-10 


Dishonorable failure to  maintain funds for pay- 
ment of checks: 


Discussion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  213f(8) - - - - - - - - - - - - - 28-78 

Proof - - - _ - - _ _ - _ _ _ - - - - - - - - - - - - 28-78
11111111111 213f(8) -_-----.-.---

Specification form - - - _ _ - - - - - - - - - _ - - - - - - - - - -App 6c(134)-- - - - - - - A6-21 
Dishonorable failure to pay debts: 

Discussion- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 213f (7) -- - - - - - - - - - - - 28-77 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  213f(7) -----__----l-28-77 
Specification . . . . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(138)- - - - - - - - A6-21 

Disloyal statement undermining discipline and 
loyalty: 


Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  213f(5)- - - _ - _ - - - - - - - 28-77 

Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  213f()  28-77 

Specilkation form - - - _ _ _ _ - -- - - - _ - - - - __ - _ - -- App 6c(139) - - - - - - - - A6-21 


Dismissal : 
C a d e t s - - - - - - - - _ - _ - _ - - - - - - - - - - - - - - - - - - - - - 98----------------- 20-1 
Flag officer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  98- - - - - - - - - - - - - - - - - 21-1 
General officer . . . . . . . . . . . . . . . . . . . . . . . . . . . .  98, 100c(2)_- - - - - - - _ 20-1, 20-3 
Officer-

Administrative discharge in lieu of - _ - - _ -97a- - - - - - - - - - - - - - - - 19-3 
Affirmation by board of review- - - _ - - - - - 98- - - - - - - - - - - - - - - - - 20-1 
Approval by Secretary - - - - _ _ _ - - _ - - - - - -98, 100c(l)(b) - - - - - - - 20-1, 20-3 
New t r i a l - - - - _ - - - - _ - _ - - - - - - - - - - - - - - - -  llOd--------------.. 21-3 
President's power to  order- - - _ _ - _  _ _ - - _ _ 111-- - - -_- - - - - - - - - - 21-4 
Reappointment by President _ _ _ _ _ - - - - - - 110d- _ -- - - - - - - - - - - - 21-3, 21-4 
Reduction to enlisted grade in lieu of - - - - 25-4126d-----_-.-------

Right  to  trial- - - - - - _- _ - - _ - - - - - - - - - - - - 111- - - - - - _ - _ - - - - - - - 21-4 
Dismissal of charges. See Charges and specifica- 

tions. 
Eisobedience: 

General order or regulation- 

D i s c u s s i o n - - - - - - - _ - - - _ - - - - - _ _ _ _ _ _ _ - - -171a-_- - -_- - - - - - - - - 28-21 

P r o o f - - - - - - - - - - - - _ - - - - - - - - - - - - - - - - - - - 171a-_- - - - - - - - - - - - - 28-21 

bpecification form - - - - - - - - - - _ _ - _ _ _ - - - - -App 6c(27) - - - - - - ..-- k6-7 


Noncommissioned officer- 

Dissussion- _ - - - _ - - - - - ., - - - - - - - - - - - - - - - 1 7 0 ~ .._ - - - - - - - - - -.28-20 

P r o o f - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 170c-.------------- 28-20 

Specification form - - - _ _ _ _ _ - _  App 6c(23) A6-7
_ - _ - _ _ _ _ _ _ - - - - - - - - - -

Superior ofticer- 

Djscuss ion-_-___-_-_-- - - - - - - - . - - - - - - -169b--------------- 28-41 

P r o o f - - - - - - _ _ _ - - - _ - - - - - - - - - - - - - - - - - - - 169b---_----------- 2 8 4 1  

Specification form - - - _ - - _ -_ _ - _ -_ _ -_ _ - - -App 6c(23) - - - - - - - - - A6-7 


Other order- 

Discussion --------------------.------
171b-._.__---------28-21 
P r o o f - - - - - - - - - - - _ - - - - - - - - - - - - 171b-___-_- - - - - - . . - . .  28-22 
Specification form App 6c(29) - - - - - - - - - AG-7 

Petty Officer- 

D i s c u s s i o n - - - _ - - - - - - - - - - - - - - - - - - - 170c--------------- 38-20 




INDEX 

Disobedience-Continued 
General order or regulation-Continued P ~ I .  Pwe 

Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  170c 28-20 
Speci6cation form ----- _ - - _ -- - - - - - - - - - - App 6c(25) - - - - - - - - - A6-7 

Werrant officer- 
Discussion-----_-------_---___----__- 170c--------------- 28-20 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  170c- - - - - - - - - - - - - - - 28-20 
Specification form - - - - - - - - -__- - - - - -_ - - - App 6c(25) - - - - - - - - - A6-7 

Disordsrly conduct. See Conduct,. 

Disposition of military property. See Military property. 

Disrespect t,ow&rd. Seo also Contempt toward. 


Superior cc?mmissioned oficer- 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  168 28-17 
Froof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  168- - - - - - _ - - - _ - - - - -28-17 

Spscificat.ion form ---- .. _ - - - _- - - -- - - - - - ----- ,46c(19)- - - - _ - _ -- - - - A6-6 
District cf Columbia Code: 

Punishment, limitations on. See Punishments. 
Dsculnentery evidence. Ses Evidence, documen-

tary. 
Doc?~menis: 

A~missibility-_ - - -. - - - - - - - - - - - - - - - - - - - - - - - - 143b(l)-- - -- - - - - - - - - 27-29 
Alteration 143b(l)- - - - - - - - - - - - - 27-30 
Destruction of, public, specification form - - - -_ App 6c(172) - - - - - - - - A6.-25 

Double jeopardy. See Former jeopardy. 

Doubt. Bee Renlsonable doubt,. 

Dyafts, mn!iing, drawiilg, or altering without 


su.fficient f7~ails.  See Chccks. 

3riving while drunk. See Drunke, nness. 

Drugs: 


Dnlg-induced interviews - - - - - - -_ - - - - - - - - - - - 142e- - - - - - - - - - - - - - - 27-25 
Possession, wrongful- 

In fe r red- -_- -_- - - -_- - - - - - - - - - - - - - - - - - 213b---_-----_----- 28-72 
Specification form . . . . . . . . . . . . . . . . . . . . .  App Bc(144) - - - - - - - - A6-22 

Use, trsnscer, sale- 
Specification form ---- - - - - - - _- - - - - - - - - - App 6c(145) - - - - - - - - A6-22 

Introduction-
Specification . . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(146) - - - - - - - - A6-22 

Drunkenness: 
In  Barracks, command quarters, etc. 
Speci6cation form - - - - - _ - - - - _ _-- _ _ _ - - - - - - -App Gc(140) - - - - - - - - A6-21 
Driving while- 

Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  190- - - - - - - - - - - - - - - - 28-39 
Proof-------------------------------- 190- - - - - - - - - - - - - - - - 28-40 
Specification form - - - - - _ _ - - _ - _ _ - - - - - - - -App 6c(75) _ - ..----..-A6-13 

. On duty- 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  191_ - - - - - - - - - - - - - - - 2 8 4 0  
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  191- - - - - - - - - - - - - - - - 28-41 
Specification form - - - - - - - - - - - - - - _ - - - - - - App 6c(76) - - - - - - - - - A6-13 

Duty, unable t o  perform because of prior, App 6c(143) - - -- - - - - A6-22 
specification form. 

By guard. See On duty, this subject. 
By lookout. See On duty, this subject. 
Intent, cffect upon-- _ - - - _ -- - - - - - - _ -- - - - - - - 154a(3) _ - - - - _ _ -- - - - 27-71 
On post. See On duty, this subject. 
Prenleditation, cffect upon- - _ - - - - _ - - - - - - - - - 154a(3)- - - - - - - - - - - - 27-71 
Prisoner-

Drinking with, specification form - _ - - - _ _App 6c(141) - - - - _ - - - A6-21 
Drunk, specification form_- - - - - - - - - __ _ _  App 6c(l42) - - - - - - - - A6-22 

Punishment, effect upon - _ -,- - - - - _ - - - - - - - - 154a(3)- - - - - - - - - - - - 27-71 
By sentinel. See Duty, this subject. 
Voluntary, nature of . . . . . . . . . . . . . . . . . . . . . .  154a(3)- - - - - - - - - - - - 27-71 



INDEX 

Dueling: 
Fighting a duel- Par. Page 

Discussion--------------------------- 193a--------------- 28-42 
P r o o f - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 193a--------------- 28-42 
Specification form - - -_ - - - - - - -_ - - - -- - - - - App 6c(78) - - - - - - - - - A6-14 

Promoting, being concerned in, etc.- 
Discussion . . . . . . . . . . . . . . . . . . . . .  193b- - - - - - - - - - - - - - - 28-42 
Proof- - - -_____-- - - - - - - - - - - - - - - - - - - - - -  193b--_------------  28-42 
Specification form - - - - - - - - - - - _ - - - -- - - - - App 6c(79,80, 81) - - - A6-14 

Duress, as defense to  trial ------------_--- . .---_-216f - - - - - - - - - - - - - - - 29-6 
Duty: 

Ar res t , e f f ec t - - - - - - - - - - - - - - - - - - - - - - - - - - 20a_--------------- 5-3 
Dereliction of- 

D i s c u s s i o n - - - - - - - - - - - - - - - - - - - - - - 171c--------------.- 28-22 
P r o o f - - - - - - - - - - - - - - - - - - - - - - - - - - - 171c--------------- 28-22 
Specification form ----__ - _ - - - _ _ - _ _ _ _ _ - _App 6c(30) - - - - - - - - - 86-7 

Drunk on. See Drunkenness, On duty. 
Extra duty as punishment- - - - - - - _ - - - _ - - - - -131b, 131c(6) - - - - - - - - 26-4, 26-6 
Limitations while arrested- - - - - - - -----.._---20a--- - - - - - - - - - - - - - 5-3 
as Punishment ---- - - - - _ - - - - - - - - - - - - - - - - - - - 131b- - - - - - - - - - - - - - - 26-4, 26-6 

Dying declarations: 
See also Evidence. 
Admissibility as evidence- - -- - - - - - - - ..- - - - - - 142a-- - _ - - - - - - - - - - .. 27-22 

Election : 
Motion to elect . . . . . . . . . . . . . . . . . . . . . . .  69f - - -_ - - - - - - - - - - - - 12-8 
Nonjudicial punishment, election of - - - - - - -  - - 132-- - _ _ -- - - - - -  - - - - 26-8 

Embezzlement. See Larceny. 
Endangering safety of command, unit, place, or 

military property through disobedience, neglect, 
or intentional misconduct  

Discussion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  178c- - - - - - - - - - - - - - - 28-28 
P roof - - - - - - -_ - - - - - - - - - - - - - - - - - - - - - - - - - - 178c--------------- 28-28 
Specification form - - - -__ -_ -_ -_ - -___ - - - - - - - - - -App 6c(45)- - - - - - - - - A6-9 

Enemy: 
Aiding. See Countersign. 
Aiding or attempting to aid, Article 104-  

'Discussion. . . . . . . . . . . . . . . . . . . . . . . . . . .  183a- - - - - - - - - - - - - - - 28-33 

Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  183a- _ - _ - - - - - - - - - - -28-33 

Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c (60)- - - - - - - - - A6-11 


Communicating, corresponding, or holding 
intercourse with, Article 104- 

Discussion--------------------------- 183d-___-- - - - - - - - - -  28-34 
Proof---: _ _ - - _ _ _ - - - - - - - - - - - - - - - - - - - - -183d- - - - - - - - - - - - - - - 28-34 
Specification form - - - - - - - - - -___ - - - - - - - -App 6c(61) - - - _ _ - _ - -A6-11 

Courts-martial and military commissions, 183- - - - - - - - - - - - - - - - 28-33 
concurrent jurisdiction of Article 104. 

Enemy prisoners and foreign nationals, con- 18b(2)- - - - - - - - - - - - - - 5-1 
finement with. 

Failing to engage. See Failing to engage 
enemy. 

Giving intelligence to, Article 104-  
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  183c- - - - - - - - - - - - - - - 28-33 
Proof----_--__----------------------- 183c--------------- 28-33 
Specification form--- _ - - - _ - _ _ _ - _ - - - - - - - App 6c(61) - - - _ - _ - _ _ A6-11 

Harboring or protecting, Article 104- 
Discussion--__-----------..----------- 183b-------------..- 28-33 
P r o o f - - - - _ - _ - _ - _ - - - - - - - - - - - - - - -  183b-___-_-- - - - - - - -  28-33 
Specification form __- -- - _ _ - _ _ _ - _ - - - - - - - App 6c(61) - - - _ _ _ _ _ _ A6-11 

Misbehavior before, generally, Article 99 - - -_- 178--_- _- - - - - - - - - - .. 28-27 
Prisoners. See Prisoners, enemy. 
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Discussion--------------------------- 178a-_-_-_-_- - - - - - -  25-27 

Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  178a- _ - - - _ - - - - - - - - -28-28 

Specification forrn - - - - - - - _- _ _ _ - _ - _ - - - - - - - - - - A6-9
- - App 6c(43) - - 


Spying. See Spies. 

Territory, jurisdiction of court-martial in--- - 2, 14 - _ - _ - - - _ - - - - - - -1-1, 4-4 

Willful failure to  do utmost to encounter, 178h- - - - - - - - - - - - - - - 28-29 


engage, capture or destroy, Article 99. 

Witnesses, competency- - - - - - _ _ _ - - - _- - - - - - - 1488- - - - - - - - - - - - - - - 27-51 


Enlisted persons: 
Arrest of, who may arrest 21a(2) - - - - - - - - - - - - - 5-4 
Authority t o  apprehend . . . . . . . . . . . . . . . . . . . .  19a_ _ - _ _ _ _ - - - - - - - - -5-2 

Challenges of, a t  court-martial; reduction t o  62h(4) - - - - - - - - - - - - - 11-9 


fewer than one-third of court. 

Confinement of, who may c o d n e  - - - - - - - - - - - 21a(2) - - - - - - - - - - - - - 5-4 

Courts-martial, members of- 


Effect of absence - - - - - - - - _ _ _ _ - - - - - - - - - -41d(2) - - - - - - - - - - - - - 9-4 . . 
Eligibility 4a- - - - - - - - - - - - - - - - - 2-1 

Request by accused for - - - - _ - _ - _ _ _ - - - - - 2-2, 10-1,
4c, 36c(2), 53c, 61g-- 8-1, 


11-4. 

Punishment of- 


Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . .  126e, 127c --.-------- 25-8
25-4, 
Fine in lieu of forfeiture - - - - - - _ _ _ _ - - - - -126h(3)- - - - - - - - - - - - 25-6 
Hard labor mithout confinement - - _ - - _ - - 126e, 126k - - - - - - - - - - 25-4, 25-7 
Limitations, table of - - _ _ _ - - - - - - - - - _ _ _ _  25-10127a- - - - - - - - - - - - - - -
Reduction to inferior grade ------___-._ 25-4126e- - - - - - - - - - - - - -
Reduction to lowest grade--- - - - - - - - - _ _127e- - _ _ _ _ _ _ - - - - - - -.25-4 

Summary co-urts-martial, punishment by _ 166- - _ _ _ - - - - .. - - - - - - 4-6 


Right to have enlisted persons on court. See 

Courts-martial, members of, this subject. 


Termination of enlistment, effect on courts- 11-- .---- - - - - - - - - - - 4-2 

martial jurisdiction. 


Time lost to  be made good, Section 6 .----__- A3-4
App 3b - - - - - - - - - - - - -
Enlistment: 

AWOL, in another armed force does not 164a(l)- - - - _ - - - - - - - 28-11 
terminate. 

Desertion, subsequent enlistment as evidence 164a(l)_ - - - _ - - - - - - - 28-10 
of. 

Discharge, certxcate of, issued before end of App 3c - - - - - - - - - - - - - A3-4 
enljstment. 


Fraudulent. See Fraudulent enlistment. 

Oath of App 3b- - - _ - _ - _ - _ - _ -A3-3 

Papers as  official records 144b- 27-36 

Termination of, effect on jurisdiction- - - - - - - - 11- - - - - - - - - - - - - - - - - 4-2 

Unkwft~l,  effecting- 


Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  183- _ - - - _ - - - - - - - - - -28-10 
Proof--- - - - - - - - _ _ _ - - - - - - - - - - - - -.-----_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _163 28-10 
Specification form - - - _ - - - - - - _ _ - - - -- - - - App 648) - - - - - - - - - - A6-5 

Entrapnlent,, as defense tc?trial- - - - - - - _ _ _ - - - - - - -216e- - - _ - _ - - - _ - _ - _ -29-5 
Entry: 

B ~ ~ r g l a r ~ Jelement of - - - - - - - - - - - - - - - - - - - - -- 268- - ..- - - - - - - - - - - - - 28-64 
Housebreaking, element of - - - - - - - _ _ - - - - _ _ _ - 28-86209 
Unlan.ful, specification form, Article 134 - - -_ - App 6c(155) - - - - - - __ AG-26 

Environmental Science Services Admii~istration, 4a-_-___-------.---2-1 
personnel, eligibility for courts-martial. 

Eqiiivalent punishments, table of- - - - - _  127c(2)- - - - - -  - -  - - - - - 25-9 
Errors: 

Considered on review---- - - - - - - - - - - - - - - - - - - 86b(l) - - - -_- _ _ _ _ _ - - - 17-4 
Convening authority's action on- - - - - - - - - - - - 87c- - - - _ - _- - - _ - _ -_ - 17-6 
Correction of, subject to  appellate review - - - - 95- - - - - - - - - - - - - - - - - 19-2 
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Finding of guilty, effect . . . . . . . . . . . . . . . . . . . .  87c- - - - - - - - - - - - - - - - 17-6 
Harmless-------------------------------- 87c---------------- 17-6 
Nonjudicial punishment-- - - - - - - - - - - - - - - - - - 130 - - - - - - - - - - - - - - - 26-3 
Prejudicial, defined . . . . . . . . . . . . . . . . . . . . . . . .  87c- - - - - - - - - - - - - - - - 17-6 
Record of trial, corrections - - - - - - - - - - - - - - - - - 86c- - - - - - - - - - - - - - - - 17-4 
Trial, effect o n - - - - - - - - - - - - - - - - - - - _ - - - - - - -  87c, 1 0 0 a - _ - _ _ - - - - - -  17-6, 20-2 

Escape: 
Accused, effect on trial of - - - - -  - - -  - - - _ -- - -  - - l lc ,  4%- - - - - - - - - - - - 4-3, 9-13 
Attempted------------------------------- 174c- - - - - - - - - - - - - - - 28-25 
From confinement, Article 95- 

Discussion--------------------------- 174c---..----------- 28-25 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  174c- - - - _ - - - - - _ - - - -28-25 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(38)- - - - - - - - - A6-9 

Suffering a prisoner to  escape through neglect 
or design, Article 96- 

Discussion--------------------------- 175b, c - - _ - - _ - _ - - - - -  28-26 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i75b, c - - - - - - - - - - - - - 28-26 
Specification form ------------..-- - - - - - - App 6c(39)- - - - - - - - - A6-9 

Escort, Oath of - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 114h- _ _ __ _ -- - - - - - - - 22-3 
Espionage. See Spies. 
Evidence. See also Testimony: 

GeneraUy-------------------------------- 137 - - - - _ - - - - _ - - - - -27-3 
Accomplices, acts and statements of- - _ - _ _ _ _ - 140b- _ - _ _ _ _ - - - - - - - - 27-19 
Additional, reopening case to receive - - _ - _ _ _ _  27-53149a- - - _ _ _ _ _ _ _ - _ _ _ -
Admissibility, determination of- 

Arguments as to  preliminary evidence- - - 57g(2) - - - - - - - - - - -  - -  10-9 
Lam officer's examination-.. - - - - - - - - - - - - 57d(2)- - -  - - - - - - _ - - - 1&9 
Preliminary evidence - _ - - - - - - - - - - - - - - - - 57g(2)- - - - - _ - _ _ - - - - -10-9 
President of special courts-martial-- - - - - 10-657c- - - - - - __ _ - _ - _ - _ -

Admissions. See Admissions. 
Mdavi t s - -_- - - - - - - - - - - - - - - - - - - - - - - - - - - 146b-_- - - - - - - - - - - - - 27-47 
Age, testimony of . . . . . . . . . . . . . . . . . . . . . . . . .  l38d- - - - - - - - - - - - - - - 27-6 
Aggravation of offense--- - - - - - - - - - - - - - - - - - - 75b(3)----- - - - - - - -  - - 13-9 
Appellate review, weight on- - - - - - - - - - - - - - - - 100a_- - - - - - - - - - - - - - 20-2 
Argument t o  courtconcerning_------------- 72-_- - - - - - - - - - - - - - - 13-1 
Autopsy reports, admissibility --.-_---------144d- - - - - - - - - - - -_ - - 27-39 
Banking entries--- - - _ _ _ _  - - - - - - - - - - - - - - - - - - 143a(2) (e), 143b-- - - - 27-28, 27-35 
Best evidence rule- 

See also Documentary evidence, this 
subject. 

Banking entries- -- - - - - - - _ - _ _ _ - _ _ _ _ - - _ - 143a.(2) (e) -- - - - - - - - - 27-28 
Business entries, absence of - - - - _ _ _ - - - - - 143a(2) (h) --- - - - - - - - 27-29 
Copies, admissibie as evidence-- - _ - - - - - - 143a(l)- - - -- _ - - - - - - 27-25 
Except ions- - -_- - - - - - - - - - - - - - - - - - - - - - - 143a(2)------------ 27-26 
Method for proof of contents - _ - - - - - - - - - 143a(l)--- - - - - - - - - - 27-25 
Objection, failure to  make- - - - - - - - _ - - - - 143a(l)- - - - - - - - - - - - 27-25 
Official records- - - - - - - _ _ - - - - - - - - - - - - - - 143a(2) (c), (d) - - - - - - 27-27 
Proof, method of- - - - - _ - - - - -- _ - _ - _ - - - -143a(l)- - - - - - - - - - - - 27-25 
Telegram copies- - -- - - - - - - - _ _ - - - _ - - - _ - 143b (1) ----- - - - - - - - - 27-29 
Waiver of objection - - - - _ - - _ _ _ - - - - - - - - -143a(l)- - - - - - - - - - - - 27-25 
Writings, mechanical or coded_- - _- _ - - -- 143a(2) (a) - - - - - - - - - - 27-26 
Writings not feasibly produced.. - - - _ _  _ - _ 143a(2) (a) -- - - - - - - - - 27-28 

Board of review, power to weigh _-___._____-100a- - -_ - - - - - - - - - - - 20-2 
Business entries - - - - - - - - - - - - - -  - 143a(2) (hl 27-29 

Absence of - - _ - - _ _ _ - - - - - - _ _- - - - - -  - -  - -  - 143a(2) (h) - - - - - - - - - - 27-29 
Authentication . . . . . . . . . . . . . . . . . . . . . . .  144c- - - _ _ - - - - _ - - - - -27-37 
Copies. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  144c_ _ - - - - - - - - - - - - -27-37 
Insanity, medical records concerning- - - - 1 2 2 ~ -- - -- - - - - - - - - - - 24-4 
L i m i t a t i o n s - - - - - - - - - _ _ _ - - - - - _ _ _ _ - _ - _ -144d--------------- 27-39 
Memoranda- - _ _ - _ _ - - - - - - - _ _ - - - - - - - - - -144c- - -_ - - - - - - - - - - - 27-37 
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ments. 

Character-


See also Witnesses, credibility. 

Accused- - - - - - - - -  - - _- - -- - - - - - - - - - - - - - 138f (2) --- - - -  - -  - -  - -  - 27-8 

Affidavits of . . . . . . . . . . . . . . . . . . . . . . . . . .  146b- - - - - - - - - - - - - - - 27-47 

Chastity in rape case-.. - - - - - - - - - --- - - - - 153b(2) (b) - - - - - - - - - - 27-67 

Opinion- .--- - - - - - - - - - - - - _ - - - - - - - - - - - - 138f (1) --- - - - - - - - - - - 27-8 

Presentencing evidence-- _ - - - - - - - - - - - - - 75- - - - - - - - - - - - - - - - - 13-8 

Prior convictions and acts of misconduct- 138g- - - - - - - - - - - - - - - 27-10 

Proof of character ------ - - - _ - - -- - - - - - - - 138f(l)--- - - - - - - -  - -  - 27-8 

Third parties, when relevant- - - - - - - - - - - 138f (3) --- - - - - - - - - - - 27-9 

Witnesses, truth and veracity of - - - - -  - - -  153b(2) (a) - - - - - - - - - - 27-7 


Charge sheet, read after sentencing - - - - - - - - - - 75b(l). - - - - - - - - - - - - - 13-8 

Circumstantial-


Defined and explained - - - - -_ - - - - - - - - - - - 138b- - - - - - - - - - - - - - - 27-6 

Guilty state of mind proved by .----_--- 27-71
154a(l)- - - - - - - - - - - -
Weighing of, rules ----- - - - - - - _ - - - - - - - - - 74a(3)- - - - - - - - - - - - - 13-4 

Clemency, recommendation of - - - - - - - - - - - - - - 75c, 77a - - - - - - - - - - - - 13-9, 13-13 
Coded documents--- - - _ _ - - - - - - - - - -- - - - - - - - 143a(2) (a), 144b--- - - 27-26, 27-36 
Comment upon- 

Arguments to court - - - - - - - - - - -_ - - - - - - - 72- - - - - - - - - - - - - - - - - 13-1 
Law officer . . . . . . . . . . . . . . . . . . . . . . . . . . .  73c- - - - - - _ - _ - _ - - - - -13-3 

Common law rules-- . . . . . . . . . . . . . . . . . . . . . .  137- - - - - - - - - - - - - - - - 27-3 
Common tr ial----------_-----------------  53c---------------- 10-1 
Communications Act of 1934 - - - - - -_ - - - - - -_ - 152- - - - - - - - - - - - - - - - 27-64 
Communications of informants- - - - _ _ - - - - - - - 151b(l)----- - - - - - - - - 27-59 
Cumulative- - - - - - - - - - - - - - - - _ - - - - - _ _ - - - - - -137- - - - _ - - - _ - _ - - - - -27-3 
Confessions. See Confessions. 
Confidential, privileged communication--- - - - 151- - - - - - - - - - - - - - - - 27-59 
Conspiracy-

See also Conspiracy. 
Co-conspirator, statement of--- - - - - - - - - 140b- - - - - - - - - - - - - - - 27-19 

Conspirators, acts and statements of- - - - - - - - 140b- - - - - - - - - - - - - - - 27-19 
Corroboration. See Corroboration. 
Courts of inquiry, records admissibility - - - - - - 145c- - - - - - - - - - - - - - - 27-46 
Cumulative. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  137- - - - - - - - - - - - - - - - 27-3 
Defense, rebuttal by prior acts - - - - - - - - - _ - - - 138g(6), (7) - - - - - - - - - 27-11 
Depositions. See Depositions. 
Direct, defined . . . . . . . . . . . . . . . . . . . . . . . . . . .  138b- - - - - - - - - - - - - - - 27-6 
Discharge, former as mitigation - - - - -_ - - - - - - - 75c(4)- - - - - - - - - - - - - - 13-9 
Documentary-

See also Best evidence, this subject. 
Authentication of . . . . . . . . . . . . . . . . . . . .  143b(1)- - - - - - - - - - - - - 27-29 
Authenticity, waiver of proof of--- - - - - - 143b(l)- - - - - - - - - - - - - 27-29 
Coded or mechanical- - - -_._ - - - - - - - _ _ -- 143a(2) (a), 144b--- - - 27-26,27-36 
Collection of documents- - - - - -  - - - - - _ - - - 143a(2) (b) - - - - - - - - - - 27-27 
Copies of . . . . . . . . . . . . . . . . . . . . . . . . . . . .  49b(2), 544 143aO)-- 9-14,lO-4,27-25 
Courts of inquiry, record of - -_ - - - - - - - - - 145c.. - - - - - - - - - - - - - - 27-46 
Custody by military authorities - - - - - - - - 1 1 5 ~ -- - - - - - - - - - - - - - 23-2 
Descriptions of bulky documents - - - -_- - - 143a(2) (b) - - - - - - - - -  - 27-27 
Excluded, marking of ----- _ - - - - - - - - - - - - 54d- _ _ - - - _ - _ - - - - - - -10-4 
Extenuation. See Extenuation and miti- 

gation. 
Extracts- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 544 143a (2), 10-4,27-27, 
Fingerprints--- . . . . . . . . . . . . . . . . . . . . . . .  i44e- - _ - - _ - - - - - - - - -27-41 
Former jeopardy, proof of - - - -_-- - - - -  - - -  68d--- - - - - - - - - - - - - - 12-5 
Genuineness, proof of - - - - - - - - - - - - - - - - - 143b(i)- - - - - - - - _ - - - - 27-29 
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Limitations upon--------------------- 144a, d - . - - - - - - - - - - - 27-36,27-39 
Marked for identification- - - - - - - - - - - - - - 54d- - - _ - - - - - - - - - - - - 10-4 
Memoranda .- - - - - - - - - - - - - - - - - - - - - - - - - 146a, 149c(l) (b) - - - - - 27-46,27-56 
Official documents . . . . . . . . . . . . . . . . . . . .  144a, b - - - - - - _ - _ - _ - -27-36 
Previous convictions, record of- - - - - - - -- 75b(2), 153b(2) (b) _--- 13-8, 27-67 
Procedure---------------------------- 143c-- - - -_-_-_-- - - -  27-36 
Proving contents, method of - - - - - - - - - - - 143a(l)- - - - - - - _ - - - _27-25 
Stipulations concerning - - - - - - - - - - - - - - - - 154b(l)- - - - - - - - - - - - - 27-72 
Substitution by description or extract of- 544 138c - _ - _ - - - - - - _10-4, 27-6 
Waiver of objections - - - - - - - - - - - - - - - - - - 143a(l)- - - - - _ - - - - - - 27-25 
Waiver of proof of authenticity - - - - - - - - - 143b(l)- - - - _ _ - _ - - - - -27-29 

Drug induced interview . . . . . . . . . . . . . . . . . . . .  142e- - - _ - _ - - - - _ - - - _27-25 
Drunkenness, opinion of - - - - - - - - - - - - - - - - - - - 138e- - - - - - - - - - - - - - - 27-7 
Dying declarations - - - - - - - - - - - - - - - - - - - - - - - - 142a- - - - -_ - - - - - - - - - 27-22 
Exhibits. See Exhibits. 
Extenuation and Mitigation- 

After findings . . . . . . . . . . . . . . . . . . . . . . . .  75c- - - - - - _ - - - - - - - - - 13-9 
Nonjudicial punishment- - - - - - - - - - - - - - - 75c(4)---- - - - - -_ - - - - 13-9 
Rebuttal of - - - - - - - - - - - - - - - - - - - - - - - - - -  75d---------------- 13-9 
Rules of, relaxed . . . . . . . . . . . . . . . . . . . . . .  75c(l) - - - - - - - - - _ _ - - _13-9 

Federal records, authentication- _ - - - - _ - - - - - - 143b(2) (c) - - - - - - - - - - 27-32 
Findings . . . . . . . . . . . . . . . . . . . . . . . . .  74a_ - - _ - - _ - - - - - - - - -13-4 
Foreign law- 

See also Foreign law. 
Admissibility as evidence- - - _ - - - - - - - - - - 147b-_-_ - - - -_ - - - -- - 27-50 

Foreign records, authentication- - - - - - - - - - - - - 143b(2) (e) - - _ - _ - - - - - 27-34 
Former jeopardy ---- - - - - - - - - - - - - - - - - - - - - - - 68d, 215b--- _ --- - - - - 12-5, 29-2 
Fresh complaint . . . . . . . . . . . . . . . . . . . . . . . . . .  142c- - - - - - - - - - - - - - - 27-24 
Guilty plea, introduction after ---_- - - - - - - - - - 70a- - - - - - - - _ - - - _ - - -12-9 
Hearsay-

General rule - - - - - - - - - - - - - - - - - - - - - - - - - - 139-- - -_ - - - - - - - - - - - 27-13 
Exceptions-

Accomplices, acts and statements of- 140b- - - - - -_ - - - - - - - - 27-19 
Aftidavits of character - - - _ - - - - - - - - - 146b- - - - - - - - - - - - - - - 27-47 
Business entries --------- - - - - - - - - - - 144c- -- - - - - - - - - - - - - 27-37 
Business lists - - -_ - - - - - - -- - - - - - - - - - 144f- - - - - - - - - - - - - - - 27-42 
Catalogues, registers, and directories- 144f- - - - - _ - - -  - - - - - -  27-42 
Charactw of accused, affidavits of--- 146b- _ - - - - - - - - - - - - - 27-47 
Charts-_--------__--------------- 144e--------------- 27-41 
Conspirators, acts and statements of- 140b- _ - _ - - -  _ - _- - _- - 27-19 
Documents, authenticated, limita- 144d- - - - - - _ - - - - - - - - 27-39 

tions upon. 
Fingerprints- - - - - - - - - - - -_ - - -__ - - - -144e- - - - - - - - - - _ _ - - -27-41 
Fresh complaint - - - - - - - - _ - - - - - - - - - 142c- _ - - _ - - - - - - - - - -27-24 
Interpreters, statements through .---141- - - -_ - - - - - - - - - - - 27-20 
Maps-.--------_----------------- 144e-- -_- - - - - -__-- -  27-41 
Official records- - - - - - - - - -_ - - - - - - - - 144b- - _ - - _ - - - - - _ - - -27-36 
Photographs- - - - - - - - - - - _ - _ - - - _ _ _ -144e- - - _ - - - - - - - - - - - 27-41 
Professional lists - __ - - - - ___ - -_ -____144j- - - _ _ -- - _ - - -- - - 27-42 
Public lists . . . . . . . . . . . . . . . . . . . . . . .  144f- - - - - - - _ _ - - - - _ -27-42 
Sexual offenses, complaints of victim- 1 4 2 ~ -- - - -  - - - - - - _ - -  - 27-24 
Spontaneous exclamations - - - - -_____ 142b- - - - - - - - - - - - _ _ -27-22 
State of mind-----------_--------  142d-_-------..----- 27-24 
State of body . . . . . . . . . . . . . . . . . . . . .  142d- - - - - _ - - _ - _ _ - - -27-24 
Testimony, previous - - - - -__-_- -____ 27-44145b- - - - - - - - - - - - - - -

Husband and wife, testimony of - - _ _ _ _ - - - - - -148e- - - - _ _ - - - - _ - - - -27-51 
Hypnotically induced interviews-- _ - _ - -  - - - - - 142e- - - _ -- - - - - _ _  - - - 27-25 
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Identification of accused by prior or later 138g(l)-.- - _- - - - - - - - 27-10 
acts or offenses. 

Identification through lineup without counsel- 153a- - - -  - - - - - - - _ - - - 27-65 
Illegally obtained---__--------------------  152-_-------------- 27-62 
Inadmissible-

Communication Act of 1934 - -_- - - - - - - - - 152- - - - - - _ _ - - _ - - - - -27-62 
Court's action on . . . . . . . . . . . . . . . . . . . . .  54c- - - - - - - -_ - - - - - - - 10-4 
Identificatior?. through lineup without 153a- - - - - _ _ - - - - - - - - 27-65 

counsel. 
Unlawfully obtained _----------------- 152-__-------------27-62 

Inconsistent statements, for impeachment- - - 153b(2) (c) - - - - - _ - - - 27-69 
Indicates offensenot charged--------------- 55-------------..--- 10-5 
Inferences. See Inferences and presumptions. 
Informants, communications of- - - - - - - - - - - _ - 151b(l)- - - - ------- - 27-59 
Insanity---_-_--------------------------- 122c-----_--------- 24-4 
Inspection by court--_----_---------------  54e---------------- 10-4 
Intent proved by prior acts - - - - - - _ - _ - - - - - - -138g(3)- - - - - - - - - - - - 27-11 
Interlocutory matters - - - - - _ - - - - - _ _ - - - - - - - - 27-3137- - - - - - - - - - - - - - - -
Interpreters. . . . . . . . . . . . . . . . . . . . . . . . .  141- - - - - - - - - - -_ - - - 27-20 
Introduction of, sequence- - - - - - - - - - - - - - - - - - 44f (3) --- - _ - - - - - - -- - 9-7 
Irrelevant------------------------------- 137--____-- - - - - - - - -  27-3 
Joint trial . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  53c, 140b - - __ -__ - - - -10-1, 27-19 
Judicial notice, See Judicial notice. 
Lack of- 

See also Acquittal. 
Duty of Court . . . . . . . . . . . . . . . . . . . . . . . .  54b- - - - - - - - - - - - - - - - 10-4 

Law officer- 
Comment upon-_-----_---------------  73c-----__--------- 13-3 
Determination of admissibility - - - - - - - - - 57g(2)- - - - - - _ _ - _- - - 10-9 
Interlocutory matters, relaxation of rules- 137-- - - _ - _ - - _ - - - - - - 27-3 

Lie detector test . . . . . . . . . . . . . . . . . . . . . . . . . .  142e- - - _ _ _ _ - - - _ - - - -27-25 
Maps, photographs, charts - - - - - - - - - _ - - - _ _ - -144e- - - - _ - - - - - - _ - - -27-41 
Materiality of - - - - - - - _ _ _ _ - _ _ _ - - - - - - - - - - - - -137- - - - - - - - - -_ - - - - - 27-3 
Military records, authentication- - _ _ - - _ - _ - _ - 143b(2) (b) _ - - - - - - - - - 27-32 
Misconduct, acts of, admissibility of- - - - - - - - 1389- - - _ - - - _ _  27-10L_- - - -
Mitigation. See Mitigation of sentence. 
Motive . . . . . . . . . . . . . . . . . . . . . . . . . .  138g(5), 142d - - - - - - - 27-11,27-24 
Newly discovered . . . . . . . . . . . . . . . . . . . . . . . . .  109d, ------------- . .21-1 
Nonjudicial punishment, introduction of 

mitigating. 75c(4)- - - - - - - - - - - - - - 13-9 
Nonpayment of checks, Article 123a - - - - _ - - - - 202a- _ _ _ _ _ - - - - - - - - -28-55 
Objections to admissibility, waiver of ---- - - - - 154d- - - - - _ - - - - -- - - - 27-73 
Offensesnotcharged----__---------------- 55--..--_----------- 10-5 
Official records- 

See also 0fficis.l records. 
Generally- - - - - _ _ - _ _ - - - - - - - - - - - - - - - - - - 143a(2) (c), (d), 1446- - 27-27,27-36 
Absence of - _ -- - - - _ _ _ - - - - - _ _ - - - - - - _ - - - 143a(2) (g) - - - - - - - - - .. 27-20 
Authentication 143E(2) 27-31 
Copies- - - - - - - ..- - - - - - _ - -_ .. - _ - - - - - _ - - - 143a(2) (c) - - - - - - - - - - 27-27 
Summaries-- - -  - - -  - - - - - - - - - - - - - - - - - - - - 1.430.(2)(d )  -_ -- - - - - - - 27-27 

Opininn-
See also Witness, expert. 
Defined . . . . . . . . . . . . . . . . . . . . . . . . .  138e- - - - _ _ - - - - - - - - - 27-7 
Character . . . . . . . . . . . . . . . . . . . . . . . . . . .  138f(l)- - _ - - - _ - _ - - - -27-8 
Handwriting -----..----..---------..--_- 27-29143b(l)-----..----..-
In san i ty -___-___-__- - - . - - - - - - - - - - - - - -  122c - - -___ . - - - - - - - -  24-4 
h$alingering----------------..----..---- 1 9 4 - - - - - - - - - _ _ _ - - -  26-42 

Plan or design of accused proved by other 138g(2)_ _ - - _ _ - - - - - - -27-11 
acts. 
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Preponderance controls interlocutory ques- 579- - - - - - - - - - - - - - - - 10-9 
tions other than challenges. 

Presumption-See Presumptions and Evi- 
dence, circumstantial and Inferences. 

Previous convictions- 
Admissibility of . . . . . . . . . . . . . . . . . . . . . . .  1389- - - - - _ - - - - - - - _ - 27-10 
Credibility of witness---_ - - - - _ _ _ _ _ _ _  _ -_ 153b(2) (b) - - - - -  - - - - - 27-67 
Presentencing procedure- - - _ _ - - - -- - - - - - 75b(2)--- - - - - _ - -- - - - 13-8 
Proof of guilt . . . . . . . . . . . . . . . . . . . . . . . . .  1389- - - - _ - - - - - - - - - - 27-10 

Prior acts or offenses----------------------  138g--_------------ 27-10 
Prior testimony- 

See also Former testimony. 
Admissibility of - - -_ -_ - - - - -_ - - - - - - - - - - -145b- - - - - - - - - - - - - - - 27-44 

Privileged communications. See Privileged 
communications. 

Radiograms, copies . . . . . . . . . . . . . . . . . . . . . . .  143b(l)- - - - - - - - - - - - - 27-29 
Reasonable doubt- 

Defined------------_------_---------- 74a(3)------------- 13-4 
Instructions as to - - - - - - - - - _ _ - _ - _ _ - - - - -40b(2), 73b - - - - - - - - - 9-3, 13-3 

Rebuttal of matters in mitigation or aggrava- 75c(2), 75d- - - - - - - - - 13-9 
tion and of unsworn statement of accused. 

Records of courts-martial a t  later trial- - - - - - 145b- - - - - _ - _ - -- - - - - 27-44 
Records of courts of inquiry - - - -_ - - - - - - - - - - - 145c- - - _ - - - - - - - - - - - 27-46 
Relevancy of-----------------------------  137---------------- 27-3 
Search and seizure, unlawful - - - - - - - - - - - - - - - 152- - -_ - -_ - - - - - - - - - 27-62 
Secondary. See Best evidence. 
Secret, privileged communications_.. - - - - - - - - - 151b (3)--- - - - - _ - - - - - 27-61 
Se l f - incr imina t ion- - - - - - - - - - - - - - - - - - - - - - 150b- - -___- - - - - - - - -  27-57 
Sentence, matters affecting - - - - - - - - - - - - - - - - - 75_ - _ - _ - _ - - - - - - - - - -13-8 
Service records- 

Desert ion--------_------------------- 164a- - -_-_- - - - - - - - - 28-10 
Prior discharge . . . . . . . . . . . . . . . . . . . . . . .  162_- - - - - - - - - - - - - - - 28-9 

Sexual offenses, complaint by victim - - - - - - - - 142c- - - - - - - - - - - - - - - 27-24 
Spontaneous exclamations ___ -_ -_ - - - - - - - - - - -142b- - - - _ - _ _ - - - - - - -27-22 
State of m i n d - - - - _ - _ _ _ - - - _ - - - - - - - - - _ - _ - - _  142d_--___-..------- 27-24 
State records, authentication- - - - - - - - - - - - - - - 143b(2) (d) - - - - - - - - - - 27-33 
Summary cocrts-martial------------------- 79d(3), 137 - - - _ - - - - - 14-3, 27-3 
Telegrams, copies- - - - - - - - - - _ - - - - - - - - - - - - - - 143b (1) -_-_ - _ - - - - - - - 27-29 
Testimonial knowledge- - - _ _ _ _ - _ _ _ - - - _ - - - - -138d- - -_ -_ - - - - - - - - - 27-6 
Testimony, former - - - - -__- -__- - - - - - - - - - - - - -145b------ 27-44.--------
United States records, authentication_-_ - - -_- 143b(2) (c) - - - _ -- _ - -- 27-32 
Unlawful search cjr seizure - - - - - - -_ - - -_ - - - - - 152-------__-_..----27-62 
Unsworn statement of accused - - - - - - - - - - - - - - 75c- - - - - - - _ _ - _ - - - - -13-9 
Views and inspections by court - - - - - - _ - - - - - _54e- - _ - - - _ - - - - - - - - - 10-4 
Waiver of rules of admissibility - -_- - - - - - - - - - 154d- _ - - - - - - - - - - - - - 27-73 
Waiver of objections . . . . . . . . . . . . . . . . . . . . . .  154d- - - - - - - - - - - - - - - 27-73 
Weight of, by- 

Board of review-.. - - - - - - - - _ _ _ - - - - - _ - _ _  20-2100a_ - - - - _ - _ _ - - - - - -
Convening authority- - - - - - - - - - - - - - - - - - 87a(3)- - - - - - _ - - _ - - - 17-6 
Courts-martial_ _ - _ - - _ _ _ - - - - _ - - _ - - - - - - - 13-474a(2) - - - - - - - - - - - - - 


Wiretapping_ _ _ _ _ _ _ - - - - - - - - - - - - - - - - - - - - - 
152- - - - - - _ - - - - _ - - - - 27-62 
Witnesses. See Witnesses. 
m7ritings-

Defined-----____-.-------------------143d- - - _ - - - - - - - - - - - 27-36 
Not  feasibly produced- _ - - - - - _ - - - _ - - - - - 143a(2)(a) _ -- - __ - - - - 27-26 

Examinations, Copying; specification form- _ - - - _- App 6c(122) - - - - - - - - A6-20 
Exceptions and substitutions: 

Lesser included offenses, finding of guilty by - - 74b(3)__ _ _ _ - - - - - - - - 13-7 
Limitations and restrictions upon- _- -- - - - - - - 74b(2)_ - - _  _ - _ - _ - - - - - 13-5 
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Statute of limitations barring finding of 74h- - - - - _ _ _ - - - - - - - -13-7 

guilty of lesser included offense by. 
Exclusive jurisdiction. See Courts-martial Juris- 

diction, exclusive. 
Excuse, as  defense t o  trial - - - - _ - - - - - - _ - - - - - - 216b-g - - - _ - - - - - _ - _ -29-4 
Execution of nonjudicial punishment. See Non-

judicial punishment. 
Execution of sentence. See Sentence, execution of. 
Exhibits: 

See also Evidence, Documentary. 

Substitution by  description or extract of - - _ - - 54d, 138c - - - _ - - - _ - _ -10-4, 27-6 

Copies of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  49b(2) - - _ _ - - _ _ - - - - _ _ 
9-14 

Expenses of courts-martial- - - - - - - - - - -- - - - - - - - - - 119-- _ _ - _ - - - - - - - - - - 23-9 
Expert witnesses. See Witnesses, expert. 
Explanation to accused. See Accused, explana-

tion of rights. 
Extention of term of service for trial - - - - - _ - - - - - - 11- - _ - _ - - - _ - - - - - - _ _4-2 
Extenuation and mitigation: 

See also Mitigation of sentence. 
Genera l ly -____- - - - - - - - - - - - - -_ - - - - - - - - - - - - 7 5 c - - _ - _ - _ - _ - _ - - - - -  13-9 
Affidavits concerning _ - - - _ - - - - - - - - - - -146b- - - _ _ - - _ - _ - - - - _27-47 
Basis for determining sentence - - - - - _ - - - - - - - - 76a_ - - - - - _ - _ - - - _ - - -13-10 
Drunkenness, as- _ - -- _ - - - -- - _ - - -- __- - - - - - - - - 154a(3)- - - - - - - _ - _ - - 27-71 
Evidence, rules of relaxed - - -_ - - - - - - - - - - - - - - 75c(l)- - - - - - _ _ _ _ - - - _13-9 
Ignorance or mistake of fact - - - - - - - - - - - - - - - - 154a(4)- - - - - - - - - - - _  27-71 
Ignorance or mistake of law- _ - - - - - -- _- - _ _ - _154a(5) - - - - - - - - - - - - 27-72 
Nonjudicial punishment, cases of--- - - _ - - - - - 133_ _ _ _ - - - _ - - - - - - - -26-8 
Rebuttal  of - - _ _ - - _ - - - - - - - - - - - - - - - - - - -75d- - - - - - - - - - - - - - - - 13-9 

Extortion, Article 127- 
Discussion------------------------------- 206---------------- 28-60 
P r o o f - - - - - - - - _ _ _ - _ - - - - - - - - - - - - - - - - - - - 206_--_---. .-------- 28-61 
Specification form -_--- - - - - - - - - - - - - - - - - - - - - App 6c(101) - - - - - - - - A6-17 

Extra duties. See Nonjudicial punishment. 
Failing: 

See also Failure. 
T o  afford all practical relief and assistance 

(Art. 99)- 
D i s c u s s i o n - - - _ - - , - - _ _ - - - - - - - - - - - - - 178i - - - - - - - - - - - - - - - 28-29 
P r o o f - - - - - - - - - - - - - - - - - - - - - - - - - - - - 178i - - - - - - - - - - - - - - - 28-29 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(51) - - - - - - ..-- A6-10 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(41, 42) - - - - - - 86-9 

To  enforce or comply with provisions of the 
code (Art. 98)- 

Discuss ion- -__2- - - . . - -_ - - - - - - - - - - - - - - -  177b---------------  28-27 
Proof - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 177b--------------- 28-27 
Specification form . . . . . . . . . . . . . . . . . . . . . . .  App 6c(42) - - - - - - - _ - A6-9 

To engage enemy, to  do utmost to  encounter, 
capture or destroy (Art. 99)- 

Discussion--------------------------- 178h- - - - -_- - - - - - - - - 28-29 
Proof - - - - - - - - - - - - - - - - - - - - - - - - - - . - - - - - 178h2- -_-__- - - - - - - -  28-29 
Specification form - - - - - - - - - __ _ _ _ - -- - - - - App 6c(50) - - -  - - - - - - A6-10 

Failure: 
See also Failing. 
To  allege an offense. See Charges and 

specifications. 
Disapproval required by convening authority- 87a(2) - ..- - - - - - - - - - - 17-5 
Motion to dismiss waver of assertion - _ - - - _ -68b(3), 67a - - - - - - - - - - 12-4, 12-1 
Waiver of assertion . . . . . . . . . . . . . . . . . . . . . . . . . .  67a- - - - - - - - - - - - - - - - 12-1 
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Discussion--------------------------- 177a--------------- 28-27 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  177a- -_ - - - - - - - - - - - - 28-27 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(41) - - - - - - - - - A6-9 

To go to appointed place of duty. See 

Absence without leave. 


To maintain sufficient funds for payment of 

checks (Art. 134)- 

Discussion- - - - - - - - - - - - - - - - - - - - - - - - - - - 213f (8) ------ - - - - - - - 28-77 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  213f(8)- - - _ - - - - - - - - ~28-77 
Specification form - - - - - - - - - - - - - - - - - - - - - App 6c(134) - - -  - - - -_  A6-21 

To obey order or regulation (Art. 92)- 
Discussion--------------------------- 171..------------..-- 28-21 
Proof- - - - 2 - - - - - - - - - - - - - - - - - - - - - - - - - - - 171- - - - - - - - - - - - - - - - 28-21 
Specification form - - - - - - - - - _ _ _ _ _ _ -- - - - - App 6c(27-29) - - _ - - - A6-7 

To pay debts (Arts. 133, 134)- 
Discussion- - - - - - - - - - - - - - - - - - - - - - - - - - - 212, 213f(7) -- - - - - - - - 28-70,28-77 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  212, 213f(7) - - - - -_- - - 28-70,28-77 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(124, 125, 133) A6-20, A6-21 

To plead a t  trial . . . . . . . . . . . . . . . . . . . . . . . . . .  70a- - - -_ - - - - - - - -_ -_12-9 
To report, prevent, or suppress a mutiny 

or sedition (Art. 94)- 
Discussion-------_------------------- 173c,d---_--------- 28-23 
Proof-----------------------2-------- 173c,d-:-----_----- 28-23 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(34) - - - - - - - - - A6-8 

To secure or report captured or abandoned 
property (Art. 103)- 

Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  182a, b - _ _ - - - - _ - - _ - -28-32 
Proof---L------_--------------------- 182a, b - _ - _ - - - - - - - - - 28-32 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(56, 57) - - - - - - A6-10 

False alarms (Art. 99) : 
Discussion----------------------------- :  178q--------------- 28-29 
P roof - - - -_ - -__ - - - -_ - - - - - - - - - - - - - - - - - - - - -  178q----__---------  28-29 
Specification form ---- - _ _ - - - - - - - - - - - - - - - - - - App 6c(49) - - - - - - - - - A6-10 

False and unauthorized passes, permits, dis-
charge certificates and identification cards (Art. 
134): 

Discussion-----__----------------------- 213f(l l)--_--------- 28-79 
Proof-

Wrongful use of possession- - - _ - _ _ - - - - - - 213f (11) --- - - - - - _ - - - 28-79 
Wrongful sale or disposition - - - - - - - - - - - - 213f(ll) - - - - - - - - - - - - 28-80 
Falsely making or altering- - - _ _ - - - - - - _ - 213f(ll) -- - - - - _ - _ _ - - 28-80 

Specification form - - -___ - - -_ - - - - - -- - - - - - - - - App 6c(147) - - - _ _ - _ _  A6-22 
False claims against the United States. See Fraud 

against the United States. 
False official statement (Art. 107) : 

Discussion--__-------------------------- 186---..----..--....--- 28-36 
Proof- - - -__--__-_-- - - - - - - - - - - - - - - - - - - - - - 186-- - - - -_- - - - - - - - - 28-36 
Specscation form-__ - - - - _ _ - - - -__ - - - - - - - - - - App 6c(65) - - - _ - - _ - _ A6-12 

False pretenses. See Larceny. 
False swearing: 

See also Oaths; Perjury. 
Discussion-------_---------------------- 213f(4)------------- 28-76 
Proof _---. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  213f(4)- - -_ - - - - - - -__28-76 
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r e c e i p t  

Discussion-------_---_-__--_--------- 211f------__--2---_ 28-69 
Proof - - -__- - - - - - -_ - - - - - - - - - - - - - - - - - - - 211f - - - - ._ -_- - - - -__  28-69 
Specification form - - - - - - - - - - - - - - - - - - - - - App 6c(120) - - - - - - _ _A6-19 

False Oath in connection with claims- 

Discussion--------------------------- 211d- - - - - - - - - - - - - - - 28-69 

Proof-------------------------------- 211d---------....---- 28-69 

Specification form ---- - - - - _ - - - -- - - - - - - - App 6c(117) - - _ - _ - _ _ A6-19 


Forgery of signature in connection with 
claims-

Discuss ion- - -_- -___- - - - - - - - - - - - - - - -2 -  2 1 1 e - - - _ _ _ _ _ - - - _ _ - _  28-69 
Proof - - - - - - - - - -____- - - - - - - - - - - - - - - - - - 211e- - - - -_- - - - -__- -  28-69 
Specification form ----- - - - - - _ - - - - - - - - - - App 6c(118,119) _ - - - - A6-19 

Making a false or fraudulent claim- 

Discuss ion- - - - -____- - - - - -___- - - - - - - - -  2 1 1 a - - - - - - - - - - - - - - -  28-68 

P r o o f - - - - - - - - - - _ _ _ _ - - - - - - - - - - - - - - - - - - 2 1 1 a - _ - - - - - - - _ _ . - - -  28-68 

Specification form ---- - _ _ _ -- - _ - _ _- - - - - - App 6c(114) - - _ - - - _ - A6-18 


Making or delivering receipt without having 
full knowledge that  i t  is true- 

Discussion--_---_-------------------- 2 1 1 g - - - _ _ _ - - - - - - - - -  28-70 
P r o o f - _ _ - - - _ _ _ - - - _ - - - - - - - 7 - - - - - - - - - - -  2 1 1 g - - - - - _ _ _ _ _ _ - - _ -  28-70 
Specification form - - - _ - _ _ _ _ _- _ - - - - - - - - - App 6c(121)- - - - - - - - A6-19 



Fraud against the United States (Art. 132)-Con. 
Making or using a false writing or other paper 

in  connection with claims- 
Discussion---------------------------
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Specification form ---- - - _ - - _ _ _ - _ - - - -- - -

Offense against General Article 134- - - - - - - - -
Presenting for approval or payment a false 

or fraudulent claim- 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Proof - - - -__- - - -___- - - - - - - - - - - - - - - - - - -
Specification form ---__ _ - _  - _  _ _------ - --

Gambling with subordinates, specification form- - -
General Article 134: 

See also Speci6c offenses. 
Conduct bringing discredit upon the Armed 
E orces-

Discussion. . . . . . . . . . . . . . . . . . . . . . . . . . .  
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Par. Pago 
211c---__-..-..------ 28-69 
211c- - - _ - - - - - - - - - - - 28-69 
App 6c(116) - - - - _ - - - A6-19 
213e(l) - - - - - - - - - - - - - 28-73 

211b 28-68 
211b--------------- 28-69 
App 6c(115) - - - - - - - - A6-18 
App 6c(153) - - - ..- - - - A6-23 

213c- - - - - _ - - - - - - - - - 28-72 
213d- _ _ _ _ - - - - - - - - - -28-73 

Specification, drawing - - - - - -__ - - - - - - - - -213a - _ _ - - - - - - - - - - - -28-71 
Crimes and offenses not capital- 

General ly---------------------------- 213e- - - - -_- - - - - - - - - 28-73 
Local application- - - - - _ _ - -- - - - --- - - - - - 213e(2)_---_ - - - - - - - - 28-74 
Unlimited application- - - _ - - _ - - - - - - - - - -213e(l) - - - - - - - - - - - - - 28-73 

Disorders and neglects t o  the prejudice of 
good order and discipline- 

Discussion-
General ly--------_---------_-
Breach of service custom 
Wrongful possession of marihuana 

or a narcotic drug. 

213b- - -_- - - - - - - - - - - 2s-72 
213b- _ - - - - - _ _ - - - - - -28-72 
213b- _ _ - - _ _ - - - - - - 28-72 

P r o o f - - - - - _ _ - - - - - - - - - - - _ _ - - _ - - - _ - - - _ -  213d----_--- . - - -----  28-73 
Specification, d r a w i n g _ - _ _ _ - - - - - - - - - - - -  213a- -__- - - - - - - - - - -  28-71 

General counsel of Department of Transportation: 
Coast Guard, petition for new trial - _ - _ _ _ - _ - -1 0 9 ~ -- - - - - - - - - - - - - -  21-i 

General courts-martial : 
See also Courts-martial. 
Appointing order. See Convening order. 
Arrangement of courtroom - - - - - - - - - - - - - - - - -
Article 32, investigation, irregularities of - _ - _ -
Challenges. See Challenges. 
Closed sessions- - - - - - - - - - - -
Composition-

Counsel- - - - _ _ _ - - - - -
Law oficer 
Members - - - - - - - - - - - - - - - - - - - - - - - - - - - -

convening authority. See Convening 
authority. 

Convening, when complete- - - - - - _ _ _  - - - - - - - - 
Counsel. See Co~~nsel ,  trial counsel, defense. 
Errors, correction of subject t o  reviev - - - - - - -. .
Flndlngs, form of 
Instruction to court 
Interlocutory questions. See Interlocutory 

questions. 

Jurisdiction-


sce also Courts-martial, jurisdiction; of- 
ficer exercising general courts-martial 
jurisdiction. 

61b, App 8a  - - __ - - - - - 11-2, AS-2 
44f (5) - - - - - - - - - - - - - - 9-8 

53d--__--.--.-- - - - - 10-1 

6- - - - _ - - - - - - - - - - - - - 3-3 
4e- - - _ _ _ _ - - - - - - - - - -2-3 
4------ . . - - --------- 2-1 

Gli- - - - - - .- - - - - - - ..- 11-5 

95- - - - - - - - - - - - - - - - - 19-2 
39b(l), 74f(l) - - - - - - - 9-1, 13-7 
73, 74e - _ _ _ - - - - - - -- - 13-2, 13-7 

Law of war-- - - 2, 14 --_----.----- - - - - - _ - - - - - _ - _ - - - _ _ _ - - 1-1, 4-4 
Occupied territory, violations of laws - - - - 14a- - - _ - - - - - - - - -- - - 4-4 



General courts-martial-Continued 
Jurisdiction-Continued par. Page 


Offense------------------------------ 1 4 a - _ - ~ - - - - - - - _ - - - -  4-4 

Person------------------------------- 14a---------------_ 4-4 

Punishment-------------------_----_- 14b---------------- 4-4 


Law officer. See Law officer. 

Maximum punishments--- - - - - - - - - - - - - - - - - - 126b-- - - -  - -  - - - - - - -  - 25-3 

Members-


Challengeof----- - - - - - - - - - - - - - - - - - - - - - 62- - - - - - - - - - - - - - - - - 11-5 
Duties, generally- ---- - - - - - - - - - - - - - - - - - 41b- - - - - - - - - - - - - - - - 9-3 
Law officer not member - - - - - - - - __ - - - - - - 39b(l) - - - - - - - - - - - - - - 9-1 
New Member-----------  41e- - - - - - - - - - - - - - - - 9-4 
Number requ i red- - - - - - - - - - - - - - - - - - - - -  4b--_-_------------ 2-2 
Who msy serve. . . . . . . . . . . . . . . . . . . . . . .  4a- -_ - -_ - - - - - - - - - - -2-1 

Orders, convening. See Convening orders. 
President of courts-martial- 


Duties generally - - - - - -  - - - - - - - - - - - - - - _ - 40a- - - - - - - ----- - 9-2 

Record, authenticated by - - - - - _ - - _ - - - _ -40c- - - _ _ _ - - - - - - - - - -9-3 

Vote o f - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  41b- -____- - - - - - - - - -  9-3 


President of United States as convening 5a- - - - - - - - - - - - - - - - - 3-1 

authority. 


Procedure-

See also Procedure. 

Genera l ly_- - - - - - - - - - - - - - - - . - - -____- - - 5 3 a - _ - - - - - - - - - - - - - - 10-1 


Proceedings, order of- - - - - - - - - - - - - - - _ - - - - - - 53a App 8- - - - - - -  - - - 10-1, AS-1 

Punishment. See Punishment; Sentence. 

Records of. See Records of courts-martial. 

Reporter. See Reporter. 

Revision preceedings- - - - - - - - - - - _- - _ _ -- - - - - SO-- - - - _ - _ -- - - - - - - - 15-1 

Seating of participants ---- - - - - - - - - - - - - - - - - - 6 1b- - - - - - _ - - - - - - - - 11-2 

Sentence. See Sentence; Punishment. 

Sequence of events . . . . . . . . . . . . . . . . . . . . . . . .  53a- - - - 10-1
.-----------

Trial counsel. See Counsel, Trial. 

Vacation of suspension of sentence - - _ _ _ - - - _ - 
97b- - - - - _ - - - - - - - - - - 19-3 

Voting. See Voting. 


Genera! officer- 
Dismissal of - - _ - - - - - _ _ _ - _ - - - - - - - - - - - - - - - - -98, lOOc(2) - - - - - - - - - 20-1, 20-3 
Sentence of- 

Appellateprocedures- - _ - - _ _ _ _ - - - - - - - - -98, 100, 101 - - - - - - - -_ 20-1, 20-2, 20-4 
Approved by President- _ - - - _ _ - - _ - - - - - - 98, lOOc(2) - - - - - - - - - 20-1, 20-3 

General order : 
Violation or failure to  obey- 


Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  171a- - - - - - - - - - - - - - - 28-21 

Proof - - - - - -_ -_- -_- - - - - - - - - - - - . - - - - - - - 171a--------------- 28-21 

Specification form ---_-------__._------- - - - - - - - A6-7
App 6c(27)- 

Gestures, reproachful or provoking: 
Discuss ion- - - - - -_ -_- - - - - - - - - - - - - - - - - - - - - 1 9 6 - - - - - - - - - - - - - - - - 28-43 

196------------ . . - - - 28-44 
Specification form - - - _ - - -- - - - - - - - - - - - - - - - - - App 6c(85) - - - - - - - - - A6-15 

Giving intelligence to  the enemy: 
discussion__--^--_---__-----__-___-_..---- 1 8 3 c - _ - _ _ - - - - - - _ - - -  28-33 

Proof - - - _ _ - - _ _ _ _ _ _ - - - - - - - - - - - - - - - - - - - - - - 28-34183c 
Specification form _ - - _ - - _ - - - - - - - - - - - - - - - - - -App 6c(61)-- - - - - - - - A6-11 

Giving parole or countersign different from the 
authorized: 


P r o o f - - - - - - - - - - - - - _ - - - - - - - - - - - - - - - - - - - - - 180b- - - - - - - - - - - - - - - 28-31 

Specification form - - - - - _ _ - - - - -- - - - - - - - - - - - - App 6c(54) - - - - - - - - .. A6-10 


Government, fraud against. See Fraud against the 
United States. 

Government officials. See Contempt toward. 
Grade, reduction. See Reduction in grade. 
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Grievous bodily harm. See Bodily harm. par. Page 

Guard report, official records - - - - - - - - -_ - - - - - - - -- 144b- - - - - - - - - - - - - - - 27-36 
Guards, detail of, for courts-martial-- - - - - - - - - - - - 51- _ - _ - - - -- - - - - - - - - 9-15 
Guilty: 

Burden of proof------_---_---------------  73b- - - -_- - - - -__- - - - 13-3 . ~

Findings. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  87- - - - - - - - - - - - - - - - - 17-5 
Guilty plea. See Pleas. 
Guilty state of mind: 

See also Intent. 
Defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  154a_ - - _ - - - - - - _ - - - -27-71 
Drunkenness, effect o n - - - - - - - - - - _ - _ _ - - - - - -  1 5 4 ~ ( 3 ) - - - - - - - - - - - -  27-71 
Ignorance of mistake of fact - - - - _ _ _ _ - _ - - _ - _ _  27-71154a(4)------..----.. 

Ignorance or mistake of law - _ _ - _ _ _ - - - - - _ _ _ _ 
154(5)- - - - - _ - - - _ _ - -27-72 
Insanity and mental defects, effect upon _ - - - - 120c_- - - - - - - - - - -- - - 24-1 
Requirement for certain offenses - - - - _ - _ _ - - - -154a_ _ - - _ - - - - - _ - - - -27-71 

Habeas corpus : 
Warrant of attachment of civilian witnesses-_ 115d(3) - - - - - - - - - - - - 23-4 

Habit or usage, evidence of - - - - - - _ - _ _ _ _ - - - - _ - - - 27-12138h- _ - _ - - - - - - - - - - -
Handwriting: 

Opinion, evidence of ----- - - __ - - - - - - - - - - - -  - - 143b(l)----- - - - _ _ _ - - 27-29 
Self-incrimination . . . . . . . . . . . . . . . . . . . . . .  150b- _ - _ _ _ - - - _ _ _ _ - -27-57 

Harboring the enemy. See Enemy, harboring or 
protecting. 

Hard labor: 
Confinement at- 

Generally- _ _ _ - - - - _ - _ _ _ - - - - - _ - _ - - - - - _ - 25-7126j-----_-..-_..----
I,imit,ations- - - _ _ - _ - - - - - - - - - - - - - - - - - - -126j, 127b - - - - _ _ - - _ -25-7,25-8 
Officers and warrant officers - _ _ _ - - - - _ _ _ _  25-4126d_ _ _ - - - - - - - - - - - -

Confinement w i t h o u t - - - _ - - - - _ - _ _ - - - - - - - - - -  1 2 6 j - - _ _ _ - - - - - - - - - -  25-7 
Without confinement- 

Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  126k-------,-------25-7 
Enlisted persons . . . . . . . . . . . . . . . . . . . . . .  126e, 126k _ _ - - - - - - - -25-4,25-7 
Limitations upon- 

Special courts-martial, Article 19 ---- 15b- - - - - - - - - - - - - - - - 4-5 
Summary courts-martial, Article 20- 16b- - - - - - - - - - - - - - - - 4-6 

Officers and warrant officers - _ _ _ - - - 25-4- _ - _ _126d- - - - - - - - - - - - - - -
Harm. See Bodily harm. 
Harmless error - - - - _ _ - _ _ - - - - - - - - - - - - - - - - - - - - - -87c_-___------_--.-17-6 
Hazarding of vessel, Article 110: 

Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  189_ - _ _ - - - - - - - - - - - -28-38 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  189_ _ - - _ _ _ - - - _ _ - - - -28-39 
Specification form- -- _ _ _ _ - - - - - - _ - _ _ - - - - - - _ - App 6c(70-74) - - - - - - -46-12, A6- 13 

Hazardous .duty, absence to  avoid. See desertion. 
Hearings : 

Law officer, conducted by - - _ - _ _ - - - - _ - _ _ - - - -57g(2)- - - - - - - - - - - - - - 10-9 . .
Petition for new trial-- _ - -- - - - - - __..- - - - - - 109f- - - - _ - _ - - - -- - - - 21-2 
Vacation of suspension of sentence, Article 72- 97b- - - - - - - - - - - - - - - - 19-3 

Hearsay evidence. See Evidence, hearsay. 
Hindering apprehension, trial, or punishment. 

See Accessory after the fact. 
Homicidal tendencies. See Sentence, presentencing 

procedure. 
Homicide: 

Dying declarations . . . . . . . . . . . . . . . . . . . . . . . .  142a- - - - - - - - - - - - - - - 27-22 
Manslaughter, Article 119- 

Involuntary-
Discussion----------------------- 1 9 8 b - - - - _ - - - _ _ - _ - - -  28-46 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . .  198b- - - - - - - _ - - - _ - - -28-46 
Specification form - - - - - - - __ _ -- - - -__ App 6c(88) - - - - - - - - - A6-15 

Voluntary, Article 119- 
Discussion . . . . . . . . . . . . . . . . . . . . . . .  198a- - - - - - - - - - - - - - - 28-45 



INDEX 

Homicide-Continued 
Manslaughter, Article 119-Continued 

Voluntary-Continued par. Page 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . .  198a- - - - - - - - - - - - - - - 28-46 
Specification form - - - - - - - - - - -_ - - - - - App 6c(87) - - - - - - - - - A6-15 
Assault with intent t o  commit--- - - - 213f(l) ( b ) --- - - - - - - - 28-75 

Murder, Article 118- 
Discussion--------------------------- 197a--------------- 28-44 
Proof-------------------------------- 197a--------------- 28-44 
Act inherently dangerous with wanton 

disregard of human life- 
Discussion . . . . . . . . . . . . . . . . . . . . . . .  197d_ - - - - - - - - - - - - - - 28-45 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . .  197d- - - - - - - - - - - - - - - 28-45 

Assault with intent t o  commit - - - - - - - - _ - 213f(l)(a)- - - - - - - - - - 28-74 
Commission of certain offenses- 

Discussion. . . . . . . . . . . . . . . . . . . . . . .  197e- - - - - - - - - - - - - - - 28-45 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . .  197e- - - - - - - - - - - - - - - 28-45 

Former jeopardy . . . . . . . . . . . . . . . . . . . . . .  21% - - _ - - - - - - - - - - - - 29-2 
Intent t o  kill or inflict great bodily harm- 

Discussion. . . . . . . . . . . . . . . . . . . . . . .  197e- - - - - - - - - - - - - - - 28-44 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . .  197e- - - - - - - - - _ - - - - - 28-45 

Premeditated--- - - - - - - - - - - - - - - - -- - - - - - 197b.. - - - - - - - - - - - - - - 28-44 
Negligent-

Discussion- - - - - - - - - - - - - - - - - - - - - - - - - - - 213f (12) -- - - - - - - - - - - 28-80 
Proof---- - - - - - - -  - - - - - - - - - - - - - - - -  - - -  - - 213f (12)--- - - - - -  - - - - 28-80 
Specification form - - - - -_- - - - - - - - - - - -  - -  - App 6(154) - - - - - -  - _ - A6-23 

Self-defense. . . . . . . . . . . . . . . . . . . . . . . . . . . .  216c- - - - - - - - - - - - - - - 29-4 
Homosexual. See Sodomy. 
Honorable discharge. See Discharge, honorable. 
Hostility. See Bias. 
Housebreaking, Article 130: 

SeealsoBurglary. . 
Discuss ion- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 209---------------- 28-66 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  209- - - - - - - - - - - - - - - - 28-66 
Specification form--- - - _ - - - - - - - - - - - - - - - - -- - App 6c(112) - - - - - - - - A6-18 

Husband and wife: 
Privileged communications- - - - - - - - - - - - - - - - - 15 1b (2) - ---- - - - - - - - - 27-60 
Testimony against one another - - - - - - - _ - _ - - -148e- - - - - - - - - - - - - - - 27-51 

Hypnotically induced interviews- - _ -- - - -  - - - - - - - - 142e- - - - - - - - - - - - -  - - 27-25 
Identification : 

Accused-
Acts preceding or following offense _ - - - - - 1389- _ _ - - - _ - - _ _ _ _ _ _ -27-10 
Self-incrimination distinguished - - - - - - - - - 150b- - - - - - - - - - - - - - - 27-57 

Fingerprints---- _ -- - - - - - - - - - - - - - - - - - - - - - - - 143a(2)(f), 150b-- - _ - 27-28, 27-57 
Inference of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  138a(2)- - - - _ _ _ _ - - - -27-5 

Identification cards, false and unauthorized. See 
Passes. 

Ignorance of fact: 
G e n e r a l l y - - _ - - - - - - - - _ _ _ - - - _ - - - - - - - - - - _ - _ -  154a(4)-----------.. 27-71 
Guilty state of mind, effect on - - - _ - - - - _ _ _ - _ _  - - - - - _ - - - _ -27-71154a(4)-
Defense o f - - - _ - _ - - - - - - _ _ _ - _ - - - - - - - - - - - - - -  154a(4) - - - -_ - -_- - - -  27-71 

Ignorance of law: 
G e n e r a l l y - - - - - _ - _ _ _ _ - - - - _ - - - - - - - - _ _ _ - _ _ - - 27-72154a(5)----__-_......-
Guilty s tate  of mind, effect on - - - - - - _ __ - - - - - 154a(5) - - - - _ - - -- - - - 27-72 
Extenuating circumstance, as - - - - - - - __ _  _ - - - - 154a(5) - - - - - - - - - - - - 27-72 

Immunity: 
Accomplice, testimony for prosecution - - - - _ _ -14% _ - - - - - - - - - _ - - -27-51 
Authority to  grant _ - _ - - _ - _ - _ _ - _ - - - - - - - - - - -68h- - - - - - - - - - -__ - - - 12-6 
Defense in bar of trial _ - - - _ _ _ _ _ _ - _ - - - - - - - - -68h- - - - - - - - -_- - - - - - 12-6 
Grant or promise of- 

Bar t o t r i a l - - - - - - - - - - - - - - - - - - - - - - - - - -  68h--......-..--------- 12-6 
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Immunity-Continued 
Grant or promise of-Continued Par. Page 

Confession, effect upon - - - - - - - - _ - _ - _ _ _ -1.40~ 27-14- - - - _ - _ _ - - - - _ _ -
Witnesses, effect upon competency- - - - - - 148e----- ---- - - - - - - 27-51 

Self-incrimination, effect upon..- _ _ _ _  _ _ _ _ _  - - - 150b- - - _ _ _ _ -- - - - _ - - 27-57 
Impeachment. See Witnesses, impeachment. 
Improper hazarding of vessel: 

See also Hazarding of vessel (Art. 110). 
Discuss ion- - -_- - - - - - - - - -_ -_-__- - - - - - - - - - - 1 8 9 - - - - - - - - - - - - - - - - 28-38 
Proof - - - - - - - - - - - - - - - - - . - - - - - - - - - - - - - - - - - 1 8 9 _ _ - - - - _ - _ _ - - - - _ _28-39 
Specification . . . . . . . . . . . . . . . . . . . . . . . . . . . .  App Gc(70-74) - - - _ _ -A6-12, A6-13 

Inability, defense to  trial - - - - _ _ - _ - _ - - - - - - - - - - - -216g - - - _ - _ - - _ - _ - _ _ _29-6 
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Public official, legally in office - - _ _ _ _ _ _ _ _ _  _ - - 138a(2)- - _- _ - _ - - - - -27-5 
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Reconsideration of findings_-- _ - - - _ -- - __ 122b(3) - _ - _ - - _ - _ _ - -24-4 
Sentence, mitigation or aggravation - - - - - 123- - _ -_ _ _ - - - -- - - _ - 24-5 
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Officer making. See Investigating officer. 

Preliminary to  preferring-- - - - - - - - - - - - - - - - - 33e(l), 32b - - - - - - -_ - - 7-6, 7-3 
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3 4 ~ - 7-10 
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Jeopardy, double. See Former jeopardy. 
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See also Accomplice; conspiracy; aider. 

Genera l ly - - - -_- - - - - - - - - - - - - - - - - - - - - - - - - - 2 6 d _ - _ - - _ - - - _ _ - - - - -  6-2 

Participant members of different armed 26d- - _ - - _ - - - - _ - _ - - -6-2 


forces. 
Joint task force, jurisdiction of commander ------- 13- - - - _ _ - - - - - - - - - - -4-4 
Joint trial: 

See also Common trial. 

Accused, rights of- 


Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  53c, 69d -_--_-----_.. 
10-1, 12-8 
Enlisted persons requested for court - - - - - 61g--. _ - - - - - - - - - - - - 11-4 
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Judge advocate or law specialist: 


See also Staff judge advocate or legal officer; 
Judge Advocate General. 
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104_ - _ _ - - - - _ - - - _ - - -
Boards of review, procedure prescribed _ - - - _ - 100d-------.-------20-4 
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Convening authority for advice - - - - - _ - _ - - _ - -85c- - - _ _ - - - - - - - - - - -17-3 
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99--.-_------------
Counsel, suspension of--- - - - - _ _ - - - - - - - - - - - - 43- - - - - - - - - - - - - - - - - 9-5 
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Sentences, action on by President - - - _ _ - - - - - -97a, 98, 101, 105b - - - - 19-3, 20-1, 20-4 

20-6 
Suspension of counsel - - - - _ _ - - - _ _ - - - - - - - - - - -43- - - - - _ - _ - _ - - - - - - -9-5 

Judge Advocate of Air Force - - - - - - - - - - - _ - - - - - - - 6b - - - - _ - - - _ - - - - - _ - -3-4 
Judge Advocate of Army - - - - - - - - - - - - - - _ - - - - - -- 3-46b- - - _ _ - _ - _ - _ - _ - - - -
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Judicial notice: 
Defined--------------------.----.--------147a- _ - _ - - - - - - - - - - -27-47 
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Larceny: 
Discussion------------------------------
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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instruction^ concerning maximum-- - - - -

579--------------..- 10-9 
57d, e----..--------- 10-8, 10-9 
34a- - - - - - - - - - - - - - - - 7-9 

57d---------------- 10-8 
71a--------..------- 12-10 

113- - - - - - - - - - - - - - - - 22-2 
114a--------------- 22-2 

4e- - - - - - - - - - - - - - - - - 2-3 
4e, 36b, 629 - - - - - - - - - 2-3, 8-1, 11-7 
4e- - - - - - - - - - - - - - - - - 2-3 

39f, 82f-- - - - - - - - - - - 9-2, 16-3 
86c- - - - - - - - - - - - - - - - 17-4 
49b(l)- - - - - - - - - - - - - - 9-14 
81c- - - - - - - - - - - - - - - - 15-3 
60- - - - - - - - - - - - - - - - - 11-1 

80- - - - - - - - - - - - - - - - - 15-1 
61b- - - - - - - - - - - - - - - - 11-2 
150a- - - - - - - - - - - - - - - 27-57 

150b- - - - - - - - - - - - - - - 27-57 

76c- - - - - - - - - - - - - - - - 13-13 
39b(l), 76b(l)- - - - - - - 9-1, 13-12 

Witnesses, examination by - - - - - - - - - _ - - - - - - - 54a- - - - - - - - - - - - - - - - 10-3 

Witness for prosecution, acting as-..- - - - - - - - - 63- - - - - - - -  - - - - - -  - - - 11-9 


LawfuJ order, failure t o  obey. See Failure to  
obey lawful order. 

Law specialist: 
See also Judge Advocate or law specialist. 
Defined. . . . . . . . . . . . . . . . . . . . . . . . . .  - - - - - - - -
Detail of, as trial or defen~e counsel - - - - - - - - -
Oaths, authority to  administer - - - - - -__ - - -- - -

Law of war: 
General courts-martial, jurisdiction over- - - - -. . 
Judlclal notice of- - - . . . . . . . . . . . . . . . . . . . . . .  

Jurisdiction-

Concurrent---------------- - - - - - - - - - - -
General courts-martial - - - - - - - - - - - - - - - - -. .
Military-- . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Source of military jurisdiction - - - - - - - - - -

Punishment-- . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Leading questions: 

See also Questions. 
General rule----- - - - - - - - - - - - - - - - - - - - - - - -  - - 
Cross-examination, use in- - - - - - - - _ - - - - - - - - - 
Depositions- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
Exceptions- - - - - - - - - - - - - - - - - - - - - - - - ---- - --

6b- - - - - - - - - - - - - - - - - 3 4  
66, c- - - - - - - - - - - - - - - 3 4  
113- - - - - - - - - - - - - - - - 22-2 

14a- - - - - - - - - - - - - - - - 4-4 
147a 27-47 

12- - - - - - - - - - - - - - - - - 4-3 
2, 14 - - - - - - - - - - - - - - - 1-1, 4-4 
2- - - - - - - - - - - - - - - - - - 1-1 
1-- - - - - - - - - - - - - - - - - 1-1 
14b- - - - - - - - - - - - - - - - 4-4 

149c(l) (a) - - - - -- - - - - 27-55 
1.49b(l)- - --- _ - - - - - - - 27-54 
117b(7), 1 4 5 ~ -  - - - --- - 23-5, 27-42 
149c(l) (b) - - - - - - - - - - 27-56 



Leaving post before being relieved. See Misbe- 
havior of sentinel or lookout. 

Legal documents. See Evidence, documentary. 
Legal officer. See Staff judge advocate or legal 

officer. 
Lesser included offense: Par. Page 

Generally-------------------------------- 158-..--_-_--------- 28-6 
Acquittal of greater offense - - - - - - - - - - - - - - - - 74b(3)- - - - - - - - - - - - - - 13-5 
Approval of finding of guilty when evidence 

in~ufficient to  support finding on greater 
offense. 

Convening authorities approval--- - - - - - - - - - -
Findings. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Former jeopardy . . . . . . . . . . . . . . . . . . . . . . . . . .  
Instructions to  court . . . . . . . . . . . . . . . . . . . . . .  
Plea in capital case . . . . . . . . . . . . . . . . . . . . . . . .  
Punishment------------------------------
Rehearing-------------------------------

87a(4) - - - - - - - - - - - - - 17-6 

87a(4) - - - -- - -  - - - - - - 17-6 
74b(3), 158 - - - - - - - - - 13-5, 28-6 
215a- _ - - _ - - - - - - - - - -29-2 
73a-- - - - - - - - - - - - - - - 13-2 
7Oa- - - - _ - - - - - - - - - - - 12-9 
76a-----.---------- 13-10 
92a--_------------- 18-1 

Statute of limitations, effect on - - - - - _ - _ - - - _ -74h_ - - - - - - _ _ _ - - _ - _ -13-7 
Table of - - - - - - - -  - -  - - - - - - - - - - - - - - - - - - - - - - - App 12 -----_- _- _ - - - A12-1 

Letters: 
See also Evidence, documentary. 
Authentication- - - - - - - - - - - - - - - - - - - - - - - - - _ - 143b-- ---_.-_ - - - - -- - 27-29 

Letter of reprimand or admonition - - - - - _ _ - - - - - _ -126f-- - - - - - - - - - - - - - 25-4 
IAett.er of t.ransmitl;al, evidence summarized in-- - - 31i- - - - - - - - - - - - - - -  - 7-7 
"Lie detector" tests. See Polygraph tests - - - - - - - - - 142e- - - - - - - - - - - -_ - - 27-25 
Life imprisonment: 

See also Punishment. 
Generally------------------------------_- 126a-...------------ 25-2 
Murder conviction------------------------ 126a-.-.-_-------_- 25-2 
Votes number required - - - - - - - - -- - - - - - - - - - - 76b(3)- - - - - - - - - - - - - - 13-12 

Lineal position, sentence to loss of - - - - - - - - _ - - - - 126i-- - - - - - - - - - - - - - 25-7 
Logs, as official records - - - - - - - - - - - - - - - - - - - - - - - - 

Lookout. See Sentinel or lookout. 

Looting or pillaging (Art. 103) : 


Discussion------------------------------
Proof- - - - -_- - - - - - -_- - - - - - - - - - - - - - - - - - - - -
Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  

Losing military property (Art. 108) : 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Proof-----------------------------------
Specification form - - - - - - - - - - -__- - - - -- - - - - - -

Loss, notes of trial . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Trial record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Lost property, subject to larceny - - - - - - - - - - - - - - - -
Mail: 

Inference regarding receipt-- - - - - - - - - - _ - - - - -
Obscene matter, specification form- - -  - _.- - _ -

Obstructing, destroying, opening, etc., speci- 
fication form. 

Maiming: 
Discussion- - - - - - - - - - - - - - - - - - - - - - - - - -_ - - - -
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

14421,d - - - - - - - - - - - - - 27-36, 27-39 

182d---..----------- 28-32 
182d-..--------..--- 28-33 
App 6c(59) - - _ - - - - - - A6-11 

187a, b-__ - - - - - - - - - -28-36 
187a, b - - - - - - - - - _ - - - 28-36 
App 6c(66-67) - - - - - _ A6-12 
82i- - -_ - - - - - - - - - - - - 16-4 
82h- __ - - - - - - - - - - - - - 16-4 
200a(8)-_- - - - - - - - - - - 28-51 

138a(2)- - - - - - -_- - - _ - 27-5 
App Gc(162) - - - _ - - - - A6-24 
App 6c(160-161)-- - - A6-23, A6-24 

203- - - - - - - - - - - - - - - - 28-58 
203- - - - - - - - - - - - - - - - 28-59 

Specification form - - - - - _ _ - - _ _ _ - _ _ - - - - - - - - - -App Gc(97)-- - - - _ _ - -A6-16 
Making, drawing, or uttering check, draft, or 

order without sufficient funds: 
Discussion------------------------------ 202A_-__--.----__-- 28-55 
Proof-

Instrument given for procurement of an 202A__- - - - - - - - - - - - -28-58 
article or other thing of value. 



Making, drawing, or uttering check, draft, or order 
without sufficient funds-Continued 

Proof-Continued par. 
Instrument given for payment of past 202A- - - - - - - - - - - -

due obligations or any other purpose. 
Specification form - - - - - - - - _ _ - - _ - _ - - - - - - -App 6c(95, 96) - - - - - - A 6 1 6  

Making or using a false writing or other paper in 
connection with claims. See fraud against the 
United States. 

Malingering: 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . .  194_ _ _ _ _ _ - _ - - - _ - - - -28-42 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  194- - - - - - - - - - - - - - - - 28-42 
Specification form . . . . . . . . . . . . . . . . . . . . . . .  App 6c(82)- - - - - - - - - A6-14 

Maltreatment of person subject to  orders: 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  172- - - _ _ _ - - - - - - - _ - -28-22 
Proof-------------_--------------------- 172-----_---_------ 28-22 
Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(31)--- - - - - - - A6-8 

Maltreating prisoners: 
Discussion------------------------------ 184b--------------- 28-34 
Proof .----------------------------------- 28-351846- - - - - - - - - - - - - - -
Spec5cation form ---- - - - - - - -_- - ____ - - - - - - -  - - App 6c(63) - - - - - -  - -  - A6-11 

Mandatory punishments. See Punishment, manda- 
tory. 

Manifest necessity, as ground for termination of 566, 215b- - - - - - - _ - - - 10-5, 29-2 
trial. 

Manual for courts-martial: 

Supplemental material ---__ - - - - - - - - - - - --- - - 44f (4) -_ -_ - - - - - - - - - - 9-7 

Use during trial . . . . . . . . . . . . . . . . . . . . . . . . . .  53d- - _ - _ - _ - _ - - - - - - -10-1 


Maps, admissibility as evidence ----_----------..144e- - - - - - - - - - - - - - - 27-41 
Marihuana, possession of: 


Inference arising from- - _ - - -- - - - - - - - - - - - - - - 213b- -_ - - - - - - - - - - - - 28-72 

Specification form - - - - - - - -_- - -  - - - - ---- - - - - - App 6c(144,145,146)- A6-22 


Marriage certificates. See Official records. 

Martial law, defined . . . . . . . . . . . . . . . . . . . . . . . . . . .  2- - - - - -_ - - - - - - - - - - - 1-1 

Mast, bringing before: 


See also Nonjudicial punishment,. 

Procedure- - . - - - - - - - - - - - - - - - - - - - - - - - 26-9
133b- _ _ _ - - - - - - - - - - - 


Mathematical charts, admissibility as evidence- - - 144e- - - _ - _ - _- - - - - - - 27-41 

Maximum punishments. See Punishments, maxi- 


mum. 

Medal, wearing unauthorized, specification form- - App 6c(187) - - - - - - - - A6-26 

Medical Board. See Insanity, board of medical 


officers. 

Medical certificate, for bread and water or dimin- 125- - - - - - - - - - - - - - - - 25-2 


ished rat.ions. 

Medical examination, right against self-incrimina- 150b-- - - - - - - - - - - - - - 27-57 


tion. 

Medical officers: 


Malingering, opinion on feigned illness - - - - - - - 194- - - - - - - - - - - - - - - - 28-42 

Privileged communications - - - - - - - - - - - - - - - - - 151c(2)- - - - - - - - - - - - - 27-62 


Members of courts-martial. See Courts-martial, 

members. 


Memoranda : 

See also Evidence, documentary. 

Defined .---------_---------------------- 27-46
146a- - - - - - - - - - - - - - - .  

Admissibility as evidence- - - - - - - _ - - _ _ - - - - - - 146a, 149c(l) (b)--- - - 27-47, 27-56 
Mental: 

See also Insanity. 
Capacity defined -.-------------------- 24-2120d---_-..-----..---
Condition-

Inquiry directed by higher authority- 124--- - - - - - - - - - - -  - -  24-5 



INDEX 

Mental-Continued 
See also Insanity-Continued 

Condition-Continued Par. Page. .
Opmlon of . . . . . . . . . . . . . . . . . . . . . . .  122c- - - - - - - - - - - - - - - 24-4 

Sentencing. . . . . . . . . . . . . . . . . . . . . . .  123- - - - - - - - - - - - - - - - 24-5 

Derangement------------------------- 120b--------------- 24-1 
Disease, defined---------------------- 120b-------..-..--..-- 24-1 
Impairment, basis for determining sen- 76a(2), 123- -- - - - - - - 13-10, 24-5 

tence. 
Infirmity of witness ----------------..-- 27-51148c- - - - - - - - - - - - - - -
Responsibility, defined - - - - - - - - - - - - - - - - 120b- - - - - - - - - - - - - - - 24-1 

Midshipmen, jurisdiction over - - - - - - - - - - - - - - - - - 16a- - - - - - - - - - - - - - - - 4-6 
Military commission: 

Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2, 10, 118a ---------- 1-1, 4-2, 23-8 
Concurrent jurisdictions - - - - - - - - - - - - - - - - - - - 12- - - - - - - - - - - - - - - - - 4-3 
Contempts punished by . . . . . . . . . . . . . . . . . . . .  10- - - - - - - - - - - - -__ - -4-2 
Jurisdiction of- 

Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  2------------------ 1-1 

Aidingthe enemy---------------------  183---------------.. 28-33 

Spies-------------------------------- 185---------------- 28-35 


Military duty: 
Punishment as . . . . . . . . . . . . . . . . . . . . . . . . . . . .  125, 131b(2) - - - - - - - - 25-1, 26-3 

Military exigencies, members of courts-martial: 
Excused--------------------------------- 37b-------------..-- 8-2 
Unavailable. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4c- - - - - - - - - - - - - - - - - 2-2 

Military government in occupied enemy territory- 2- - - - - - - - - - - - - - - -_- 1-1 

Military jurisdiction. See Jurisdiction, military. 

Military law: 


Defined---------------------------------- 2------------------ 1-1 
Persons subject t o - - - - - - - - - - - - - - - - - - - - - - - -  9 - - - - - - - - - - - - - - - - - - 4-1 

Military police: 
See also Police. 

Military property: 
See also Property. 
Damaging, destroying, losing- 

Discussion--------_------------------ 187b-----_--------- 28-36 
Proof----------_--------------------- 187b---..----------- 28-37 
Specification form - - - -_- - - - - -_- - _ - -_ - - - App 6c(67) - - - - - - - - - A6-12 

Negligence in loss or damage of issued prop- 187b- - - - - _ - _ - _ _ - - - -28-36 
erty, inference of. 

Selling or wrongfully disposing- 
Discussion-----_-_------------------- 187a--------------- 28-36 
Proof-----___--_--------------------- 187a-_------------- 28-36 
Specification form - - - - - _ _ - - _ - _ _ - - _ -- - - - App 6c(66) - - - - - - - - - A6-12 

Suffering to  be lost, damaged, etc. 
Discussion---_----------------------- 167c--------------- 28-37 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  187c 28-37 
Specification form - _ _ _- _ _ _ - - - _ - - - - - - - - - App 6c(G8) - - - - - - - - - A6-12 

Military records, Authenticatioil of ---- - - - - - - - - - - 143bi2) (b) -- - - - - - - - - 27-32 
Military tribunals: 

Types 2- - - -_- - - - - - - - - - - - - 1-1 
Minor offenses : 

See also Offenses, minor ---- - - - - _ - - - - - -- - - - - 128b- - - - - - - - - - - - - - - 26--1 
Former punishment _ _ - - - _ _ - - - - - - - - - - - - - - - -215c- - _ - - _ _ - - _ - - - _ -29-3 

Minors, Competence as witnesses- - _ _  - _ - - - - -- - - - 148b-- - - - - - - - - - - - - - 27-51 
M i s a d v e n t u r e - - - - _ - _ - - - - - - - - - - - - - - - - - - - - - 216b--------------- 29-4 
Misbehavior before the enemy: 

Casting away arms - - - - - - - - - - - - - - - - - - - - - - - - 1.78d-- - - - - - - - - - - - - - 28-28 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(46) - - - - - - - - - A6-9 

Causing false alarms- - - - _ _ _ - - - _ - - - - - - - - - - -178g- - - - _ _ _ - - - - - - -28-29 
Specification form-- - _ - - - - - - - - - - - - - - - - - App 6c(49) - - ,- - - - - - A6-10 



INDEX 

Misbehavior before the enemy-Continued par. Page 

Cowardly conduct- - . . . . . . . . . . . . . . . . . . . . . .  178e- - -_ - - - - - - - - - - - 28-28 
Specification form - - - - - - - - - - - - - - - - - - - - - App 6c(47) - - - - - - - - - A6-19 

Endangering safety-- - . . . . . . . . . . . . . . . . . . . .  1 7 8 ~ -- -  - - - - - - - - - - - -  28-28 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(45) - - - - - - - - - A6-9 

Not affording relief - - - - - - - - - - - - - - - - - - - - - - - - 17%- - - - - - - - - - - - - - - 28-29 
dpecification form . . . . . . . . . . . . . . . . . . . . .  App 6c(51) - - - - - - - - - 86-10 

Quitting place of duty . . . . . . . . . . . . . . . . . . . . .  178f- - - - - - - - - - - - - - - 28-29 
Specification form - - - - - - - - -__- -_- - - - - - -App 6c(48) - - - - - - - - - A6-9 

Running away . . . . . . . . . . . . . . . . . . . . . . . . . . . .  178a- - - - - - - - - - - - - - - 28-27 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(43) - - - - - - - - - A6-9 

Shamefully abandoning . . . . . . . . . . . . . . . . . . . .  178b- - _ - - - - - - - - - - - - 28-28 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(44) - - - - - - - - - A6-9 

Willfully failing to do utmost - - - - - - -__- - - - - -178h- - - - - - - - - - - - - - - 28-28 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(50) - - - - - - - - - A6-10 
. . .

Soliciting of advising . . . . . . . . . . . . . . . . . . . . . .  161_ - - - - - _ - - - - - - - - - 28-9 

Misbehavior of sentinel or lookout: 

Discussion------------------------------ 192--_-_-__---..-..-- 28-41 
Proof- - - - - -__-- - - - - - - - - - - - - - - - - - - - - - - - - - 192-- - - - - - - - - - - - - - - 28-41 
Specification form - - - - - - - -_ - - - - - - - -_ -_ - - -_ -App 6c(77) - - - - - - - - - A6-14 

Misconduct while enemy prisoner: 
Maltreating fellow prisoners- 

Discussion--'------------------------- 184b-------__. .__---  28-34 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  184b- - - - - - - - - - - - - - - 28-35 
Speciiication form - - -_ - - - - - - -- - - - - - - - - - App 6c(63) - - - - - - - - - A6-11 

Securing favorable treatment- 
Discussion---_----------------------- 184a-__---------..-- 28-34 
Proof- - - - -_ - -_ -_ -_ - - - - - - - - - - - - - - - - - - -184a- - - - - - - - - - - - - - - 28-34 
Speciiication form - - - - - - - - - - - - - - - - - - - - - App 6c(62)-- - _ _ - _ _ _A6-11 

Misnomer in charges and specification _ - - - - - - - - - - 69b(l)- - - - - - - - - - - - - - 12-7 
Misprision of a felony: 

Discussion- - - - - - - _ - - - - - - - - - - - - - - - - - - - - - - - 213f (6)- - - - - - - - - - - - - 28-77 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2135(6)- - - - - - - - - _ - - - 28-77 
Specification form - - - - - - - - - _ _ _ _ _ _ - - - -- - - - - - App 6c(163)- - - - - - - - A6-24 

Misrepresentation, fraudulent enlistment._- _ _ _ _ _ _  162- - _ - _ - _ - -- _ _ - - - - 28-9 
Missing movement: 

Discuss ion-- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 166---------------- 28-15 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  166_ _ - _ _ _ - - _ - - - - - - -28-16 
Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(17)-- - - - - - - _  A6-6 

Mistake of fact, Guilty mind, effect on - - - - - - - - - - 154a(4)- - - - - - - - - - - - 27-71 
Mistake of law, Guilty mind, effect on - - - - - - - - - - - 154a(5)- - - --..------27-72 
Mitigation of sentence: 

See also Extenuation and mitigation remission 
of sentence. 

Generally-- - - - - - - - _ _ - - _ _ _ _ - _ _ _ - - - - - - - - - - - 7544) --- - _ _ - ..- .. .. - - - 13-9 
After appellate review- _ - _ - - - -- - - _ -_ - _ - _ - - -105- - - - - - - - - - - - - - - - 20-6 
Before sentencing- 

Evidence received . . . . . . . . . . . . . . . . . . . . .  75c- - - - _ _ _ _ _ _ - - _ - - - 
13-9 
Unsworn statement of accused - _ - - - - - - - - 75c(2)- - - - - - - - - - - - - - 13-9 

Board of review-- - . . . . . . . . . . . . . . . . . . . . . . .  100a- - - - _ _ _ - _ - _ _ _ - -20-2 
Convening authority- - - - - - - - - _ - - - - -- - - - - - - - - -88,. _ - _ _ _  _ _ _ _ _ - - - 17-7 
Former discharge . . . . . . . . . . . . . . . . . . . . . . . . .  7544)- - - _ _ _ - _ - _ _ _ - -13-9 
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Who may administer - - - - - - - - - - - - - - - - - - 113, 117b(7) - - - - - - - - 22-2, 23-6 

Escort. . . . . . . . . . . . . . . . . . . . .  - - - - - - - - - - - - - 114h- - - - - - - - - - - - - - - 22-3 
Examination under, of challenged member- - - 62h(2)- - - - ----- --- - 11-8 
False, in connection with claims. See Fraud 

against the United States. 
Forme-

Generally---------------------------- 114---------------- 22-2 
Challengedmember------------------- 114g------..-------- 22-3 
Counsel. . . . . . . . . . . . . . . . . . . .  - - - - - - - - - - 114c- - - - - - - - - - - - - - - 22-2 
Depositions-------------------------- 114k-----..--------- 22-3 
Escort . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  114h- - - - - - - - - - - - - - - 22-3 
Interpreter-- - - - - - - - - - - - - - - - - - - - - - - - - - 114e- - - - - - - - - - - - - - - 22-2 
Law officer - - - - - - - - - - - - - - - - - - - - - 114- _ - - - - -- - - - - - - - - 22-2 
Members of courts-martial - - - - - - - - - - - - - 22-2114b- - - - _ _ _ - - - - _ - - -
Bath to charges --------- --- - - - - - - - - - - - 114i- - - - - - - - - - - - - - - 22-3 
Reporter----------------------------- 114d--------------- 22-2 
Witnesses---- - - - - - - -  - - - - - - - - - -  - -  - - - - - 114f- - - - - - - - - - - - - - - 22-3 

Investigation, statements of witnesses under- 34d- - - - - - - - - - - - - - - - 7-10 
Judge advocate, authority to administer - - - - - 113- - - - - - - - - - - - - - - - 22-2 
Per jury-- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 210---------------- 28-66 
Record of trial, must reflect - - - - - - - - - - - - - - - - 53b- - - - - - - - - - - - - - - - 10-1 
Reporter-------------------------------- 114d--------------- 22-2 
Witness ----- . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  114j- - - - - - - - - - - - - - - 22-3 
Witness, recalled . . . . . . . . . . . . . . . . . . . . . . . . . .  149a- - - - - - - - - - - - - - - 27-53 

Objections: 
See also Motions, objections. 
To trial by summary court-martial - - - - - - - - - - 16a- - - - - - - - - - - - - - - - 4-6 
Waiver of, admissibility of evidence - - - - - - - - - 154d- - - - - - - - - - - - - - - 27-73 

Occupied territory: 
Military jurisdiction, exercise in- - - - - - - - - - - - 2- - - - - - - - - - - - - - - - - - 1-1 
Violations of laws of . . . . . . . . . . . . . . . . . . . . . . .  14a- - - - - - - - - - - - - - - - 4-4 

Off duty, defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  191- - - - - - - - - - - - - - - - 28-40 
Offenses: 

See also specific offense by name. 
Action on information of, by proper authority- 30k, i-- - - - - - - - - -  - -  - 7-2 
Arising out of same act or transaction- 

Findings of guilty - - - - - - _ - - -- - - - - -- - - - - 74b(4)-- - - - - - - - - - - - - 13-5 
Multiplication of charges-- - - - - - - - - - - - - 26b- - - - - - - - - - - - - - - - 6-2 
Punishment of separate offenses- - - - - - - - 76a- - - - - - - - - - - - - - - - 13-10 

Attempt. See Attempts. 
Basic considerations . . . . . . . . . . . . . . . . . . . . . . .  30- - - - - - - - - - - - - - - - - 7-1 
Capital-

See also Capital offenses. 



Offenses-Continued par. Page 
Chargeable before both military and civil 12----------------- &3 

court. 
Commanding another to commit - - - - - - - _ - - -- 156- - - - - - - - - - - - - - - - 28-4 
Common trial . . . . . . . . . . . . . . . . . . . . . . . . . . . .  33d - - - - - - - - - - - - - - - - 7-8 
Foreign nations, committed in- - - - - ---- - - - - - 12- - - - - - - - - - - - - - - - - 4-3 
Joint offenses, defined--_-----_------------  26d- - - - - - - - - - - - - - - - 6-2 
Jurisdiction over. See Courts-martial, juris- 

diction; Jurisdiction. 
Knowledge of suspected, report to- 

Commanding officer - - - - - - - - - - -_ - - - - - - - 31------------..----7-2 

Military authorities - - - - - - - - - - - - - - - - - - - 29a_- - - - - - - - - - - - - - - 7-1 


Minor-

See also Nonjudicial punishment. 

Defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  128b- - - - - - - - - - - - - - - 26-1 

Commanding officer, action by - - - - - - - - - 32_-- - - - - - - - - - - - - - - 7-2 

Disposition of charges by trial - - - - - - - - _ - 33h- - - - - - - - - - - - -- - - 7-7 

Former punishment for - - - - - - - - - - - - - - - - 215c- -_ - - - - - - - - - - - - 29-3 

Joined with serious . . . . . . . . . . . . . . . . . . . .  2 6 ~ -- - - - - - - - - - - - - 
- 6-2 
Nonjudicial punishment for-- - - _ - - - - - - - 128a, b- - - - - - - - - - - - - 26-1 

Not capital under General Article 134-
Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  213e- - - - _ - - - - - - - - - - 28-73 
Local application- - - - -  - - -  - - - - - - - - - - - - -  213e(2)- - - - - - - - - - - - - 28-74 
Unlimited application- - - - - - - - - - - - - - - - - 213e(l)_ - --- - - - - - - - - 28-73 
Federal law--------------------------  213e_--. .--_-------- 28-73 
State and foreign law, based on - - - - - - - - - 213e- - - - _ - _ - - - - - - - - 28-73 

Previous, basis for determining sentence- - - - - 75b(2)- - -  - - - ..- - - - - - 13-8 
Proof. See specific offenses by name. 
Punishment. See Punishment. 
Punishment, maximum . . . . . . . . . . . . . . . . . . . .  127- - - - - - - - - - - - - - - - 25-7 
Separate, test of . . . . . . . . . . . . . . . . . . . . . . . . . .  76a(5)- - - - - - - - - - - - - 13-10 
Serious-

Accuser, action by- - - - - - - - - - - - - - - - - - - - 32-.. - - - - - - - - - - - - - - - 7-3 
Charges and specifications- - - - - - - - - - - - - 32f (4)-- - - _ - - - - - - - - - 7-4 
Disposition of charges - - - - - - - - - - - - - - - - - 33h- - - - - - - - - - - - - - - - 7-7 
Inclosures forwarded with charges ---- - - _ 32f (4)  -- - - - - - - - - - - - - 7-4 
Joined with minor - - - - _ _ - - - _ - - - - - - - - - -26c- - _ _ - - - _ - - - - - - - -6-2 

Suspected-
Act.ion by person with knowledge of - _ - _ -31- - - - - - - - _ - - - - - - - - 7-2 
Release of information concerning ------- 538- - - - - _ -- - - - - - - - - 10-2 

Offer of proof: 
Included in record of courts-martial.. - - - - - -  - - 1 5 4 ~ -- _ - - - - - - - - - - - - 27-73 
Law officer, heard by-- - - - - - - - - - - - - - - - - - - - - 57g(2)----- - - - - - - - - - 10-9 

Offering violence against superior officer. See 
Officer, superior. 

Officer: 
Accused, composition of courts-martial_- 4c- - _ - - - - - - _ - - - - - - -2-2 
Apprehension of- 

Authority to . . . . . . . . . . . . . . . . . . . . . . . . .  19a- - - - - - - - - - - - - - - - 5-2 
Reportconcerning-------------------- 1 9 a - - - - - - - - - - - - - - - - 5-2 

Arrest of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21a( l ) - - - - - - - - - - - - - 5-4 
Assaulting-

Discussion------.--------------------169a_ - - - - - _ - - - - - - - - 28-18 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  169a- - - - - - - - - - - - - - - 28-18 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(20)- - - - - - - - - A6-6 

Authority to quell quarrels, frays, and dis- 19b- - - - - - - - - - - - - - - - 5-2 
orders. 

Conduct unbecoming (Art. 133)-
Discussion------.--------------------212. .---------------28-70 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  212- - - - - - - - - - - - - - - - 28-70 
Specification form ,--------------------App 6c(122-125)- - -1 6-20 



Officer-Continued 
Conduct unbecoming (Art. 133)-Continued pa,.. Page 

Cadets and midshipmen - - - - - - - - - - - - - - - 212_ - _ - - - - - - - - - - - - -28-70 
Debts, failure t o  pay - - - - - - - - - - - - - _ - - - - 212, 213f(7) - - - - - - - - 28-70, 28-77 

Confinement of- 
Limitations- - - - - - - - - - - - - 126d- - - - - - - - - - -_:--25-4 
Who may conf ine- - - - - - - - - -__- - - - - - - - -  21a(l)------------. .  5-4 

Dismissal. See Dismissal. 
Dismissed by President, right t o  trial - - - - -_ -_111- - _ - - - - - - - - - - - _ -21-4 
Dismissed, reappointment by President - - - - _ _110d- _ _ _ _ - - - - - _ - _ - -21-4 
Eligibility for courts-martial duty. See Courts-

martial, members. 
Enlisted persons, authority to  arrest or 21a(2) - - ~ - - - - - - - - - -5-4 

confine. 
Execution of sentence, action by higher 98, 100c(l) - - - - - - - - - 20-1, 20-2 

authority. 
Nonjudicial punishment of- - - - - - -- - - - - - - - - - 131b(l)----- -- - - - - - - 26-3 
Punishment of. See Punishment. 
Resignation, quitting before notification of. 

See Desertion. 
Sentence of- 

See also Sentences. 
Affirmation and approval of - - - - - - - - - - - - 98- - - - - - - - - - - - - - - - - 20-1 
Confinement------------------------- 126d---_--------..-- 25-4 
Confinement a t  hard iabor - - - - - - - - - - - - - 126d- - - - - -- - - - - - - - - 25-4 
Hard labor without confinement- - - - - - - - 126d_- - - - - - - - - - - - - - 25-4 
Report of convening authority - - - - - - - -_- 96- - - - - - - - - - _ - - _ - - - 19-3 

Summary courts-martial, trial by- - - - - - - - - - - 16d-- - __ _ _ _ _ _ -- - - - - 4-6 
Superior-

Assaulting, striking (Art. 90)- 
Discussion . . . . . . . . . . . . . . . . . . . . . . .  169a- - - - - - - - _ - - - - - - 28-18 
Proof---------------------------- 169a--------------- 28-18 
Specification form - - - - -_ - - -_ - - - - - - - App 6c(20-22) - - - - - - A6-6 

Disrespect towards (Art. 89)- 
Discussion----------------------- 168_- - - - - - - - - - - - - - - 28-17 
Proof-------------------- . - - ----- 168---------------- 28-17 
Specification form ---- - - - - -.--- _ - - - App 6c(19) - - - - - - - - - A6-6 

Offering violence against - - - - - - - _ - - - - - - - 169a- - - - - - - - - - - - - - - 28-18 
Willful disobedience of (Art. 90)- 

Discussion--_-_. . - - ----------__--- 169b-----------..--- 28-18 
Proof---------------------------- 169b--------------- 28-19 
Specification form ---- - - - - -_-- - - - - - App 6c(23) - - - - - - - - - A6-7 

Supervisory powers, having- 
Defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  94a(l) - - - - - - - - - - - - - 19-1 
Action by-- - - - - __ - - - _ - - - - - ---.-- - - - - - 94a, 97a--_ - - - - - - - _ - 19-1, 19-3 

Trial of- 
Rank of court members --------.------- 2-24c- - - - - - - - - - - - - - - - -
Summary courts-martial - - - - - - - - - - - - - - - 16a- - - - - - - - - - - - - - - - 4-6 
Termination of jurisdiction -----.- - - - - - - 11-- - - - - _ _ - _ _ - - - _ _ - 4-2 

Officer exercising general court-martial jurisdic-
tion. See also Convening authority. 

Officer having supervisory powers: 
Action by- 

Bad-conduct discharge by special courts- 84d, 94a(3) - _ - - - _ - - - 17-2, 19-2, 
martial. 

Charges and specifications- - - - - - - - - _- - - 35--- - - - - - - - - - - - - - - 7-12 
Charge¶, receipt of - - - - - - - - - - - _ - - - - - - - - 350 7-12 
Record of trial- - - - - - - - -  - - - - - - - - - - - - -  - 9lb, 94b- - -  - -  - - -  - -  - - 17-14, 19-2 
Remission of suspension of sentence - - - - - 94, 97a- - - - - -_ - - - - - 19-1, 19-3 
Vacation of suspension of sentence - - - - - - 9'7b 19-3 



Officer having supervisory powers-Continued 
Action by-Continued par. Page 

When sentence affirmed ------ - - - - - _ - - - - 100c(l)(a) - - - - - - - - - - 20-2 
Appointment of counsel . . . . . . . . . . . . . . . . . . . .  34c- - - - - - - - - - - - - - - - 7-10 
Nonjudicial punishment of officers- - - - - _  - - - - 131b- - - - - - - - - - - - - - - 26-3 
Record of trial, initial review - _ - - - - _ - - - -- - - - 84- - - - - - - - - - - - - - - - - 17-1 
Reports in certain cases_- - -- - _ - - -_ - - - - - - - - - 96- - - - - - - - - - - - - - - - - 19-3 
Review of special and summary courts-martial- 94a- - - - - - - - - - - - - - - - 19-1 
Hearing to vacate suspension- - - - - - - - - _ - - - _ - 97b- _ - - - - - - - - - - - - - - 19-3 
Successor t o - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  8 4 b - - _ . - - - - - - - - - - - - 17-1 
Supervisory powers over courts-martial- - - - - -  94a-- - -  - - - - - - - - - - - - 19-1 

Officer exercising summary court-martial juris-
diction : 

See Convening authority. 
Charges and specifications- 

Action on----------------------------  33---. .------------- 7-5 
Alteration. . . . . . . . . . . . . . . . . . . . . . . . . . . .  33d- - - - - - - - - - - - - - - - 7-6 . . Dismissal of . . . . . . . . . . . . . . . . . . . . . . . . . .  33f - - - - - - - - - - - - - - - - 7-6 
Disposition of charges - - - - - - - - - - - - - - - - - 33h- - - - - - - - - - - - - - - - 7-7 
Forwarding charges - - - - - - - - - - - - - - - - - - - 33i__-- - - - - - - - - - - - - -7-7 
Preliminary inquiry - - - - - - - - - - - - - - - - - - - 33a_-- - - - - - - - - - - - - - 7-5 
Reference to  courts-martial for trial - - - - 33j - - - - - - - - - - - - - - - - 7-8 

Nonjudicial punishment, action by - - - - - - - - - - 339-_ - - - - - - - - - - - - - - 7-7 
Officer having supervisory powers: 

Defined-------_------------------------- 9 4 a ( l ) - - - - - - - - - - - - - 19-1 
Action by . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  94a- - -_ - - - - - - - - - - - - 19-1 
Convening authority, reference to -_ - - - - - - - - - 94a- - - - - - - - - - - - - - - - 19-1 
Review by- 

Bad-conduct discharge--- _- - -_ - - - - - - - - - 94a(3)- - - _ -_ - - - - - - -19-2 
Special courts-martial- - - - - - - - - - - - - - - - - 94a(2)- - - - - - - - - - - - - - 19-1 
Summary courts-martial _ - - - - - - - - - - - - - - 94a(2)- - - - - - - - - - - - - 19-1 

Officer in charge: 
Agency of military jurisdiction - - - - - - - - - - - - - 2- - - - - - - - - - - - - - - - - - 1-1 
Navy and Coast Guard- 

Convening authority of summary courts- 5c- - - - - - - - - - - - -  - - - - 3-3 
martial. 

Nonjudicial punishment imposed by--- - - 128a- - - - - - - - - - - - - - - 26-1 
Nonpunitive measures - _ _ - - -- - - - 1-- - - - - - - - - 12%- - - - - _ - -- - - - - - - 26-2 

Officer qualification records, official records - _ - - - - 144b- - - - - - - - - - - - - - - 27-36 
Officers quitting post or duties prior to notifica- 164a- - - - - - - - - - - - - - - 28-10 

tion of acceptance of resignation as desertion. 
Official directives, alleging violations of-- - - - - - - - - - 28c- - -- - - - - -  - -  - - - - - 6-4 
Official communications. See also When privileged- 151b(l)----- - - - - - - - - 27-57 
Official documents: 

See also Evidence 
False official documents (Art. I 07). 

Discussion. . . . . . . . . . . . . . . . . . . . . . . . . . .  186- - - - - - - - - - - - - - - - 28-36 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  186- - - - - - - - - - - - - - - - 28-36 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(65)- - - - - - - - - A6-12 

Officials, governmental, contempt toward: 
See Contempt toward. 

Official records: 
See also Evidence, documentary. 
Absence of, evidence- - - - - - - - - - - - - - - - - - - - - - 143a(2)(g)- - - - - - - - - - 27-28 
Admissibility as evidence 

General rule- - - . . . . . . . . . . . . . . . . . . . . . .  i44b- - - - _ - - - - - - - - - - 27-36 
Limitations- - -- - - - - - - - - - - - - - - - - - - - - - - 144d- - - - - - - - - - - - - - - 27-39 

Attesting certificates- - - - - - - - - - - - - - - - - - - - - - 143b(2)(a)- - - - - - - - - - 27-31 
Authenticating certificates- - - -- - - - -- - - - - - - - 143b(2)(a)- - - - - - - - - - 27-3 1 



INDEX 

Official records-Continued Par. Page 
Authentication- - - - - - - - - - - - - - - - - - - - - - - - - - 143b(2)- - - - - - - - - - - - - 27-31 
Extract copies . . . . . . . . . . . . . . . . . . . . . . . . . . . .  143a(2)- - - - - - - - - - - - 27-26 
Inferences or presumptions - - - - - - - - - - - - - - - - - 144b-- - - - - - - - - - - - - - 27-36 
Insanity in issue . . . . . . . . . . . . . . . . . . . . . . . . . .  122c- - - - - - - - - - - - - - - 24-4 
Logs. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  144b, d - - - - - - - - - - - - - 27-36, 27-39 
Military records . . . . . . . . . . . . . . . . . . . . . . . . . .  144b, - - - - - - - - - - - - - - 27-36 
Morning report - - - - - - - - - - - - - - - - - - - - - - - - - - - 144b, d- - - - - - - - - - - - - 27-36, 27-39 
Notes or memoranda, composed from - - - - -__ - 144b- - - - - - - - - - - - - - - 27-36 
Official publication of ----- - - - - - - - - - - _ - - - - - - 143 a(2) (c) - - - - - - - - - 27-27 
Service record . . . . . . . . . . . . . . . . . . . . . . . . . . . .  144b, d - - - - - - - - - - - - - 27-36, 27-39 
Summaries of official records- - - - - - - _ - - - - - - - 143a(2) (b) -- - - - -- _ - - 27-27 
Unit personnel diary . . . . . . . . . . . . . . . . . . . . . .  144b, d - - - - - - - - - - - - - 27-26, 27-39 
Waiver of objection- - - - - - - - - - - - - - - - - - - - - - - 143b(2)------- --- - - - 27-31 

Official statement: 
False-

Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  186- - - - - - - - - - - - - - - - 28-36 
Proof-------------------------------- 186---------------- 28-36 
Specification form - - - - - - - - - - - - - - - - - - - - - App 6c(65) - - - - - - - - - A6-12 

Omissions. See errors. 
Open court: 

See also Courts-martial. 
Accused, rights explained, in - - - - - - - - - - - - - - _  53h- - - - - - - - - - - - - - - - 10-3 
Rulings on interlocutory questions in - - - - - - - - 39c, 57c- - - -_ - - - - - - - 9-1,lO-8 
Spectators, publicity . . . . . . . . . . . . . . . . . . . . . .  53e- - - - - - - - - - - - - - - - 10-2 

Opening statement to  court: 
Trial counsel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  44g(2)- - - - - - - - - - - - - - 9-8 
Defense counsel . . . . . . . . . . . . . . . . . . . . . . . . . . .  48h- - - - - - - - - - - - - - - - 9-13 

Operation of vehicle. See Drunkenness. 

Opinion evidence. See Evidence, opinion. 

Orderlies, detail of for trial . . . . . . . . . . . . . . . . . . . . .  51- - - - - - - - - - - - - - - - - 9-15 

Orders: 
..Detailing c o u r t - - - - - - - - - _ - - - - - - - - - - - - - - -  36----------------- 8-1 

General orders, disobedience of. See General 
order. 

Lawful, obedience to, defense to trial-- - - - - - - 216d-- - - - - - - - - - - - - - 29-5 
Failure to  obey (Art. 92)- 

General order or regulation- 
Discussion--------_-------------- 171a--------------- 28-21 

'Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . .  171a_- - - - - - - - - - - - - - 28-21 
Specification form - - - - - - - -__ - -_ - - - -App 6c(27) - - - - - - - - - A6-7 

Other lawful order (Art. 92)- 
Discussion-----------_-_..-------- 28-21171b- - - - - - - - - - - - - - -
Proof---------------------------- 171b--------------- 28-22 
Specification form - - - - - - - - - - - - - - - - - App 6c(28) - - - - - - - - - A6-7 

Lawful, obedience to as defense to  trial--- ..-- 216d- - - - - - - - - - - - - - - 29-5 
Making, drawing, or uttering without suffi- 

cient funds. See Checks. 
Result of trial- - -- - - - - - - - -- - - - - - - - - - - - - - - - 91a- - - - - - - - - - - - - - - - 17-13 

Other trials : 
Defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  81d(2)--- - - - - - - - - - - 15-3 
Authority to order . . . . . . . . . . . . . . . . . . . . . . . .  92b- -_ - - - - - - - - - - - - - 18-2 

81d(2)-..----------- 15-3 
Outline-figure and fingerprint cards, official 144b- - - - - - - - - - - - - - - 27-36 

records. 
Overt acts: 

Attempts, element of . . . . . . . . . . . . . . . . . . . . . .  159- - - - - - - - - - - - - - - - 28-6 
Conspiracy, element of . . . . . . . . . . . . . . . . . . . .  160- - - - - - - - - - - - - - - - 28-7 

Pandering, Specification form- - - - - - - - - - - _ - - - - - - App 6c(166-167) - - - - A6-24 
Pardon : 

Defined---------------L-------------
68e---------------- 12-5 

1-8 1 



Pardon-Continued Par. paga 

Bar to trial . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  68e- - - - - - - - - - - - - - - - 12-5 
Parole : 

Disclosing the parole or countersign to one 
not entitled to receive it- 

Discussion- - - _ - - - - - - - - - - - - - - - - -  - -  - -  - - ?8Oa_- .. -:- - - - - - - - - - 28-30 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  180a_- - - - - - - - - - - - - - 28-31 
Specification form ----- - - - _ _  - - _ _ - - -  - - - 1. App 6c(53)--- ------ A6-10 

Giving parole or countersign different from 
that authorized- 

Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  180b- _ - - - - - - - _ - - - - - 28-31 
Specification form - - - - - - - -__ - -__ - - - - - - -App 6e(54) - - - - - - - - - A6-10 

Password. See Countersign. 

Passes, false and unauthorized passes, permits, 


discharge certificates and identification cards: 
Discussion- - - - - - - - - _ -- - - - - _ _ - _ - - - - - -- - - - - 213f (11) - - - - - - - - - - - - 28-79 
Proof-

Falsely making or altering _ - - - _ _ - - _ - _ _ _213f(ll) - - - - - - - - - - - - 28-80 
Wrongful sale or disposition of - -_ - - - -_ - -213f(ll)- - - - - - - - - - - - 28-80 
Wrongful use or possession of - - - - - - - - - - 213f(ll)- - - - - - - - - - - - 28-79 

Specification form - - - - - - - - - - _ _ _ - - - - - A6-22- - - - - - - App 6c(147) - - - - - - - -
Patients, Doctor-patient privilege-_ - - - _- - - - - - - - - 151c(2)------ - - - - - - - 27-62 
Pay and allowances: 

See also Punishment. 
Allowances, forfeiture of - - - - _ _ _ - - _ _ - - - _ _ - - -126h(2)- - - - - - _ - - - - - 25-5 
Detent ion-- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 126h(4)-----------_ 25-6 

General ly-----_---------------------- 126h----..---------- 25-5 
Detention of, nonjudicial punishment ---- 131b, 131c(9) ---- - - - - 26-3, 26-6 
Maximum limits-- - - - - - - - - - - - - - - - - - - - - 126h(4)- - - - - - - - - -  - -  25-6 

Effective date- - - - - - - - - - - - - - - - - - - - - - - - - - - - 126h(5)- - - - - - - - -  - - - 25-6 
Element of fraudulent enlistment or- - - - - 162- - - - - - - - - - - - - - - - 28-9 

appointment. 
Equivalent punishments- - - - - _ -- - _ - - _ - - _ - - - 127c(2)--- - - - - _ - - - - _ 25-9 
Fines-

See also Fines. 

Generally---------------------_---_-- 126h(3)-----.._----- 25-6 


Forfeiture-
See also Forfeiture. 
Generally- - - - - - - - - - - - - - _ - - _ _ _ - - - - _ - - -126h(2)- - - - - _ - - - - - - 25-5 

Forfeiture, execution of sentence-- - - - - -._ - - - 88d(3), 126h(5) -_ - -_ _ 17-8, 25-6 
Stoppage---------------------------- 126h(l)------------ 25-5 

Payment of debts. See Debts. 
Peace: 

Breach of- 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  195b- - - - _ - - - - - - - - - - 2 8 4 3  
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  195b- _ - - - - - - - - - - - - _28-43 
Specification form- - - - - - - - -  - - - - _ _ - - - -  - App 6c(84) - - - A6-14 

Judicial notice of- - - . . . . . . . . . . . . . . . . . . . .  - - 147a _ - - - - - - 27-47 
Penal code of U.S. See United States Code. 
Penal institutions, as place of confinement - - - - - - - 93- - - - _ - - - - - - - - - - - - 18-3 
Penalties : 

See also Punishment. 
Accused awaiting trial--- -_.- - - - - - - - - - - - - - .. 18b(3) - - - - - - - 5-1 
Prior to sentencing . . . . . . . . . . . . . . . . . . . . . . . .  125- - - - - - - _ _ - - - - - - -25-1 

Perjury: 
See also False swearing. 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  210_ - - - - _ - - - - - - - - - -28-66 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  210 28-66 
Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(113) A6-18 
Corroboration of single witness- - - - - - - ----._ 210- - - _ -  _ _ - -  28-66 



INDEX 

Perjury-Continued Par. Page 
False swearing distinguished -------- - - - - - - - - 213j(4)- - - - - - - - - - - - - 28-76 
New trial, grounds for . . . . . . . . . . . . . . . . . . . . .  109d(3)- - - - - - - - - - - - 21-2 

Permits, False and unauthorized. See Passes. 
Personnel adjutant, Authority to administer oaths- (Art. 136), App 2---- A 2 3 4  
Personnel records, custodian, fingerprint com- 143a(2) ( f )  --- - - - - - - - 27-28 

parison of. 
Petition for review: 

See also Appellate review. 
Accused, assistance to and advice to - - - - - - - - - 102b- - - - - - - - - - - - - - - 20-5 
Appellate Defense Counsel, aid to accused--- 102b- - - - - - - - - - - - - - - 20-5 
Court of Military Appeals, time for action- - - 100a(l)(a)- - - - - - - - - - 20-2 
Procedure---- - - - - - - - - - - - - - - - - - - - - -- - - - - - - 100c(l) (a) - - - - - - - - - - 20-2 
Right to  -------- - - - - - - - - - - - - - -  - -  - - - - - - - - - 100c(l) (a), 101-- - - - - 20-2, 20-4 
Time limit- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 100c(l) (a) - - - - - - - - - - 20-2 

Petition for new trial. See New trial. 
Petty officer: 

Assaulting-
Discussion. . . . . . . . . . . . . . . . . . . . . . . . . . .  170b- - - - - - - - - - - - - - - 28-20 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  170b- - - - - - - - - - - - - - - 28-20 
Specification form - - - - - - - - - - - - - - - - - - - - - App 6c(24) - - - - - - - - - A6-7 

Authority to apprehend . . . . . . . . . . . . . . . . . . . .  19a- - - - - - - - - - - - - - - - 5-2 
Authority to quell quarrels, frays, and dis- 19b - - - - - - - - - - - - - - - - 5-2 

orders. 
Contemptuous or disrespectful language or 

conduct toward- 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  170d---------. .----- 28-20 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  170d- - - - - - - - - - - - - - - 28-20 
Specification form . . . . . . . . . . . . . . . . . . . .  - App 6c(26)- - - - - ---- A6-7 

Disobeying-
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . .  170c- - - - - - - - - - - - - - - 28-20 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  170c- - - - - - - - - - - - - - - 28-20 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(25) - - - - - - - - - A6-7 

Punishment of- 
Nonjudicial- - - - - - - - - - - - - - - - - - - - - - - - - - 131b-- - - - - - -- - - - - - - 26-3 
Summary courts-martial, limits on - - - - - - 16b, 126c(2) --------- 4-6, 25-3 

Photographs: 
Admissibility as evidence- - - - - - - - - - - - - - - - - - 144e- - - - - - - - - - - - - - - 27-41 
Court-martial proceedings - - - - - -_-- - - - - - - - - - 53e- - - - - - - - - - - - - - - - 10-2 

Physical examination, Compulsory, not self-in- 150b- - - - - - - - - - - - - - - 27-58 
crimination. 

Physical inability, Defense to trial- - - - - - - -_ - - - - - 216g- - - - - - - - - - - - - - - 29-6 
Physicians, privileged communications ----- _- - - - - - 151c(2)---- - - - - - - - -- 27-62 
Pillage: 

See also Looting or pillaging. 
Quitting place of duty to plunder or- 

Discussion--------------------------- 178f--------------- 28-29 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  178f - - - - - - - - - - - - - - - 28-29 
Specification form . . . . . . . . . . . . . . . . . . . . . .  App 6c(48) - - - - - - - - - A6-9 

Plan or design of accused, evidence - - - - - - - - - - - - - - 138g(2)- - - - - - - - - - - - - 27-11 

Pleading, See Charges and specifications; motions. 

Pleas : 


See also Motions. 
Genera l ly- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 70---..------------- 12-9 
Arraignment, not part of - - - - - - - - - - - - - - - - - - - 65a- - - - - - - - - - - - - - - - 11-9 
Capital case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  70a- - - - - - - - - - - - - - - - 12-9 
Change or modification of - - - - - - - - - - - - - - - - - - 70b-..--..-----------12-9 
Defenses and objections before plea entered-- 67--------..--------12-1 
Failure toplead-- - - - - - - - - - - - - - - - - - - - - - - - -  70a - - - - - - - - - - - - - - 12-9 
Guilty-

Generally---_------ - - - - - - - - - - - - - 70a- - - - - - - - - - - - - - - - 12-9_,-



INDEX 

Pleas-Continued 
Guilty-Continued Par. Page 

Capital offenses ------- - -  - -  - - -  - -  - - - - - - - 70a- - - - - - - - - - - - - - - - 12-9 
Effect of . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  70b, 79d(2) -_ - - - - - - - 12-9,14-2 
Evidence taken after, extenuation or 70a, 75b(3) - - - - - - -  - - 1 2 9 ,  13-9 

aggravation. 
Improvidently entered - - - - - - - - - - - - - - - - - 70, 79d(2) - - - - - - - - - - 12-9, 14-2 
Inconsistent matter after findings- _- - - - - 75a_- - - - - - - - - - - - - - - 13-8 
Inconsistent statements after plea - - - - - - - 70b- - - - - - - - - - - - - - - - 12-9 
Procedure-

Consultation with counsel - - - - - - - -_- 70b( l )- - - - - - - - - - - - - - 12-9 
Explanation to accused of effect - - - - 70b(2), 79d(2) - - - - - - - 12-9, 14-2 
Record of explanation and reply- - - - 70b(4)--_- _ - _ _ - _ - - - - 12-10 

Several charges and specifications- - - - - __ 65a- - - - - - - - - - - - - - - - 11-10 
Statute of limitations- 

Effect. . . . . . . . . . . . . . . . . . . . . . . . . . .  68c- - - - - - - - - - - - - - - - 12-4 
Waiver of . . . . . . . . . . . . . . . . . . . . . . . .  74h---------------- 13-8 

Summery courts-martial - - - - - - - - - - - - - - - 79d(2)- - - ---------- 14-2 
Irregular. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  70a- - - - - - - - - - - - - - - - 12-9 
Kinds. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  66a- - - - - - - - - - - - - - -_  12-1 
Refusal to plead . . . . . . . . . . . . . . . . . . . . . . . . . .  70a 12-9 
Single plea to all charges and specifications-- 65a- - - - - - - - - - - - - - - - 11-10 
Summary courts-martial, explanation to ac- 70b, 79d(2) - - - - - - - - - 12-9, 14-2 

cused. 
Time. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  66- - - - -__ - - - - - - - - - - 12-1 
Waiver of defenses and objections by plea ---- 67b, 70a _-- - - - - - - - - - 12-1, 12-9 

Plunder. See Pillage. 
Police: 

Assault on- 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  207b(2)_- - - - - - - - - - - - 28-63 
Specification form - - - - - -_- - - - - - - - - - -- - - App 6c(105)- - - - - - - - A6-17 

Authority to apprehend and secure custody-_ 19a, d - -_ - - - - - - - - - - - 5-2 
Entrapment by . . . . . . . . . . . . . . . . . . . . . . . . . . .  216e - - - - - - - - - - - - - - - 29-5 
Informants, privileged communications - -_ - - - 151b(l)------- - - - - - - 27-59 

Polygamy, testimony of spouse against other - - - _ - 148e- - - - - - - - - - - - - - - 27-51 
Prejudice of witness, ground for impeachment - - -_  153b(2)(d)- - - - - - - - - - 27-70 
Prsjudicial error, defined - - - - - - - - - - - - - - - - - - - - - - 87c- - - - - - - - - - - - - - - - 17-6 
Preliminary court-martial orders. See Court-

martial orders. 
Preliminary inquiry into charges and specifics- 32L- - - - - - - - - - - - - - - 7-3 

tions investigation of charges; and Charges and 
specification. 

Premeditation, drunkenness, effect of - - - - - - - - - - - 154a(3)- - - - - - - - - - - - 27-71 
Preparation of charges. See Charges and specifica- 

tions, drafting. 
Preparation of record of trial. See Record of 

courts-martial. 
Preponderance of evidence . . . . . . . . . . . . . . . . . . . . .  57g- - - - - - - - - - - - - - - - 10-9 
Presentencing procedure. See Sentence, pre- 75- - - - - - - - - - - - - - - - - 13-8 

sentencing. 
Presenting for approval or payment a false or 

fraudulent claim. See Fraud against the U.S. 
President of court-martial. See also General courts- 

martial-special courts-martial. 

Def ined-- - - - - - - - - - - - -_- - - - - - - - - - - - - - - - - - 40a---------..----..- 9-2 

Announces-
. .Findmgs-- - - - - - - -_- - - - - - - - - - - - - - - - - - 40b- - - - - - - - - - - . . - - - - 9-2 

Result of challenge - - - - - - - - - - - - - - - - - - - 40b, 62h(3) - - - - - - - - - 9-2, 11-8 
Sentence. . . . . . . . . . . . . . . . . . . . . . . . . . . .  40b, 76c - - - - - - - - - - - - 9-2, 13-13 

Authentication of record - - - - - - - - - - - - - - _ - - - 82J ' - - - - - - - - - - - - - - - - 16-3 
duty to------------------^^^^^^^^^^^ 40c- - - - - - - - - - - - - - - - 9-3 



INDEX 

President of court-martial-Continued 
Authentication of record-Continued par. Page 

Effect of absence, death, or disability - - - - 82j-- - - - - - _ - _ - - - - - - 16-3 
Duties, generally . . . . . . . . . . . . . . . . . . . . . . . . .  40b, 61a - - - - - - - - - - - - 9-2, 11-1 
Evidence, ruling on . . . . . . . . . . . . . . . . . . . . . . .  40b, 57c _ - - - - - - _ - - - -9-2, 10-8 
Explana,tion to accused concerning pleas- _ - - - 70b- - - - - - - - - - - - - - - - 12-9 
Inquiry by before ruling- - - - - - - - - - - - - - - - - - - 57g(l) - - - - - - - - - - - - - 10-9 
Oaths, administration of- - - - - - - - - - - - - - - - - - - 113-- - - - - - - - - - - - - - - 22-2 
Preconvening procedures- - - - - - - - - - - - -  - - - - - 61a-- - - - - - - - - - - - - - - 11-1 
Record, corrections, certificate signed by - - - - 86c- - - - __ _ - - - - - - - - -17-5 
Rulings of, form . . . . . . . . . . . . . . . . . . . . . . . . . .  57e- - - - - - - - - - - - - - - - 10-9 
Seniority of rank determines - - - - - - - - - - - - - - - 40a- - - - - - - - - - - - - - - - 9-2 
Voting, order determined by - - - - - - - - - - - - - - - 74d(2)- - - - - - - - - - - - - 13-6 

President of U.S. : 
Board of R.eview, approval required- - -  - - - - - lOOc(2)- - - - - - - - - - - - 20-4 
Capital offenses, order of maximum punish- 15a(3), 126a- - - - - - - - 4-5, 25-3 

ment. 
Contempt toward- 

Discussion- - - - - - - - - - - - - - - - - - - - - - - - - - - 1.67-- - - - - - - _ - - - - - - - 28-1.6 
Proof- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 167---------------- 28-17 
Specification form - - - - - - - - - - - - - - - - - - - - App 6c(18) - - - - - - - - - A6-6 

Flag officer, sentence of, approval required--- 98, lOOc(2)--- - _ _ _ - -20-1, 20-3 
General courts-martial, power t,o convene - - - - 5a-----.- - - - - - _ - _ - -3-1 
General officer, sentence of, approval required- 98, IOOc(2) - - - - - -  - -- 20-1, 20-3 
Maximum punishments, order of - - - - - - - - - - - 126a- - - - - - - - - - - - - - - 25-3 
Officer dismissed by . . . . . . . . . . . . . . . . . . . . . . .  111- - - - - - - - - - - - - - - - 21-4 

reappointment of- - - - - - - - - - - - - - - - - - - - - 110d, 111 - - - - - - - --- 21-4, 21-4 
right to trial- - - - - --  - - _ - - - - - - - - - - - - - - - 111-- _ -_ _ _ _ _ - - - - --- 21-4 

PunisLment, power to commute--- - - - - - - - - - 1G5a- - _ _ _ - _ _ - - - - - - -20-6 
Reciprocal jurisdiction, regulations of - - - - - -- 13-. - - - - - - - _ - - - - - - - 4-3 
Sentences, approva!, when required - - - - - - - - - 98, lOOc(2) - - - - - - - - - 20-1, 20-3 

Presumptions : 
See also Evidence, circumstantial; and 

Inferences. 
Generally---------------_---_-_--------- 138a-------.._------ 27-4 
Definition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  138a- - - - - - - - - - - - - - - 27-4 
Innocence. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  138a, 73b - - - - _ - - - _ - -27-4, 13-3 
Sanity 122a, 138a - - - - - - - - - - 24-3, 27-5 
Witnesses, competency . . . . . . . . . . . . . . . . . . . .  148a- - - _ - - - - - - - - - - - 27-51 

Pretrial investigation. See Investigation of charges. 
Preventing apprehension, trial, punishment of 

offender. See Accessory after the fact. 
Previous convictions : 

See also Sentence. 
Additional punishment, authorizing-- - - - - - -- 127~-- _ - _ - -- - - - - - - - 25-17 
Admissibility as evidence- - - - - - - - - - - - - - - - - - 1389-- - - - - - - - - - - - - - 27-10 
Basis for determining sentence- --- - _ _ - - - - - - - 76a(2)- - - - _ - _ - _ _ _ - - 13-10 
Court-martial orders, proven by - - - - _- - - - - -- 75b(2), 153b(2) (b) - - - 13-8,27-67 
Evidence of - _ - - - - - - - - - - - - - _ - - - - - - - - - - - - - - 75b(2), 153b(2) (b) - - - 13-8,27-67 
Impeachment of- 

Accused- - - - - - - - - - - - - - - - - - - - _ - - - - - - - - 1389, 153b(2) (b) --- -- 27-10,27-67 
Witnesses-- - - - - - - - - - - - - - - -- - - - - - - - - -- 1536(2)(b)-- - - - - - _ _ - 27-67 

List of; forwarded with charges of serious- 32j(4)- - - - - - - - - - - _ _ -7-4 
offenses. 

Proof of.. - - - - - - - - . . . . . . . . . . . . . . . . . . . .  - - - - 75b(2), 153b(2) (b) - - - 13-8,27-67 
Summary courts-martial, consideration of - - - - 7,9d(4)- - - - - - - - _ - _ _14-3 

Principals : 
Defined---------------------------------- 156-----_....--------28-4 
>ointly charged in joint offenses-- - - - - - - - - - - 26d- - - - - - - _ - _ - - - - - -6-2 

Prior adjudication (res judicata) : 
Definition-------------------------------- 71b---_-_--_----_-- 12-11 
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Prior adjudication (res judicata)-Continued par. Page 
Assertion as defense . . . . . . . . . . . . . . . . . . . . . . .  67a- - - - - - - - - - - - - - - - 12a-1 

Prior misconduct, Admissibility as evidence- ---- - 1388-- - - - - - - - - - ---- 27-10 
Prior statements. Admissibility as evidence for 153a- - - - - - - - - - - - - - - 27-65 

corroboration. 
Prior testimony. See Former testimony. 
Prison, as authorized place of confinement- - - --- - 93- - - - - - - - --,- -- -- - 18-3 
Prisoners: 

See also Accused; arrest; confinement. 

Absence without leave after discharge- - - - - - - 165- - - - - - - - - - - - - - - - 28-14 

Confinement-


Before sentence adjudged, - - - - - - - - _ - -- - 18b(3), 125 - - - - - - - - - 5-1,25-1 
Enemy or foreign nationals together 18b(2), 125- - - - - - - - - 5-1,25-1 

with. 
Escape: See Escape, this subject. 
In civilian institutions - - - - - - - - - - - - - - - - - 93- - - - - - -_ - - - - - - - - - 18-3 
Pretrial. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  18b(3), 125 - - - - - - - - - 5-1,25-1 
Release from, authority to- _- - - - - - - - - - - 22- - - - - - - - - - - - - - - - - 5-5 
Release from, without proper au-

thority-
Discussion----------------------- 175a--------------- 28-25 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . .  175a--------------,28-26 
Specification form ---- - - - - - --- - - - - - App 6c(39) - - - - - - - - - A6-9 

Custody and security of a t  trial ------------- 21c, 60 - - - - - - - - - - - - - 5-5, 11-1 
Discharged or dismissed from the Armed 

Forces-
Absence without leave-------_--------- 165---------------- 28-14 
Assault upon officer and noncommis- 169a, 170a--- - - - - - - - 28-18, 28-19 

sioned ofEcer. 

Desertion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  164a- - - - - - - - - - - - - - - 28-11 

Drinking. See Drunkenness. 

E s c a p e  


Suffering a prisoner to escape through 175c- - - - - - - - - - - - - - - 28-26 
design. 

Discussion----------------------- 175c--------------- 28-26 
Proof---------------------------- 175c---..----------- 28-26 
Specification form ----- - - - - - - - - - - - - App 6c(39)- - - - - - - - - A6-9 

Suffering a prisoner to escape through 
n e g l e c t  

Discussion. . . . . . . . . . . . . . . . . . . . . . .  175b- - - - - - - - - - - - - - - 28-26 
Proof---------------------------- 175b-------..------- 28-26 
Specification form - - - - - - - - - - -_ - - - -- App 6c(39) - - - - - - - - - A6-9 

Jurisdiction over- 

After discharge----------------------- lib---------------- 4-2 

Serving sentence--- - - - - - -- - - - - - - - - - - - - l l b - - -  - -  - - - - - - - -  - - - P 2  


Misconduct as- 
Maltreatment of fellow prisoners- 

Discussion. . . . . . . . . . . . . . . . . . . . . . .  184b- - - - - - - - - - - - - - - 28-35 
Proof---------------------------- 184b--------------- 28-35 
Specification form ---- - - - _ - - - - - _ - - - App 6c(63) - - - - - - - - - A6-11 

Securing favorable t r e a t m e n t  
Discussion----------------------- 184a----------..---.. 28-34 
Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . .  184a- - - - - - - - - - - - - - - 28-34 
Specification form--- - - - - - - - - - - - - - - App 6c(62) - - - - - - - - - A6-11 

Punishment of- 
See also Punishment. 


Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  126e- - - - - - - - - - - - - - - 25-4 

Infractions of discipline - - - - - - -- - - - - - - - - 18b(3)- - - - - - - - - - - - - - 5-1 




Prisonere of war: Par. Page 

Confinement with members of the armedforces- 18b(2), 125- - - - - - -_- 5-1, 25-1 
Punishment-

Fine hy court-martial- - - - - -- - - - - - - - - - - 126h(3)- - - - - - - - - - - - 25-6 
Ldmits 127~.---------------  25-7 

Private property. See Property. 
Privileged communications: 

D e f i n e d - - - - - - - - - - - . - - - - - - - - - - - - - - 151a----~--_---- . . --  27-59 
Client and a t t ~ r n e y - - - - - ~ - - - - - : - - - - - - 27-60151b(2)-------------
Confidential evidence--- - - - - _ - - _ __- - - - - - - - - - 151b(3)----- - - - _ - - - - 27-61. 
Court deliberations . . . . . . . . . . . . . . . . . . . . . . . .  151b(l),-----..--_--- 27-59 
Doctor and patient ------ - - - - _ - - - - ..-- 27-62- _ - _ - -151c(2)----_----_..--
Husband and wife- - - ----:---- - - - - - - ----- - - - - _ - _ -27-60---_.._ 151b(2) 
InformanB-..- - - - _ - - - - - - - - - - - - - - - - - - - - _ - - - 151b(l)----- - - - - - - - - 27-59 
Inspectors General, report of - - - - _ - - - _ - - - - - -151b(3)- - - - - - - - - - - - - 27-61 
Medical officers, communications to--- - - - - - - 151c(2)---- _ - - - - - - _ -27-62 
Penitent and clergy - - - - - - - - _ - -  - - - - - - - - - - - - 151b(2)----- - - -  - - - - - 27-60 
P h y s i c i a n s - - - - - - - - _ - - - - - - - - - - - - - - - 151c(2)------_------ 27-62 
Police secrets . . . . . . . . . . . . . . . . . . . .  - - - - - - - - 151b(l)- - - - - - - -_ -_- - 27-59 
Secret evidence-- - -  - -  - - - - - - - - - - - - - - - -  - -  - 151b(3)- - - - - - - - - - - _ - 27-61 
State secrets- - - . . . . . . . . . . . . . . . . . . . . . . . . . .  151b(l)- - - - - - -_ -_- - -27-59 
Waiver of objections to use-- - - - - - - - - - - - - - - 151a, b - - _ - - - - - - - - - _27-59 
Wire or radio, transmitted by _ - - - _ - _ - _ - _ _ _ - 27-62151c(l)- - - - - - -_ -__ - -

Probable cause: 
Apprehension, arrest or confinement - - - _ _ - _ - -19a, 20d - - - - - - - - - - - - 5-2, 5-3 
Sea rch - - - - - -_ - - - - - - - - - - - - - - - - - - - - - - - - - - 152-_ - - - -___-___- - -27-62 

Probationer, Counsel a t  proceeding to vacate 97b- - - - - _ - - - - _ - _ - _ -19-3 
suspension. 

Procedure : 
Guide for Courts-Martial - - - - - - - - - - - - - - App 8 - - - - - - - - - - - - - - A8-1 
Newtrials-__--_-_-- . . - ------ . . - ----------- 81-- - - - - - - - - - -_- -_- 15-2 
Noncompliance with procedural rules - - -_ - - - - 177-- - - - - - - - - - -_ -_ -28-27 
Nonjudicial punishment- 

Army and Air Force -----..-- - - - - - - - - - - - 133a- - - - - - - - - - - - - - - 26-8 
Navy and Coast Guard---------_-_----  133b_----_---------  26-9 

R e h e a r i n g s - - - - - _ _ _ - - - - - - - - - - - - - - 81-- - - - - - - - - - - - - - - - 15-2 
Procuring another to commit an offense - - _ _ _ _ - - - -156- - _ - - - _ _ _ - - - - - - -28-4 
Professional lists, Admissibility as evidence ----- _ - 144f- _ - __ _  - - - - - - - - - 27-42 
Promotion, sentence to loss of_- .. -----..--------- 126i- 25-7- -____---- . .---

Promulgating orders. See Court-martial orders. 
Proof beyond reasonable doubt. See Reasonable 

doubt. 
Proof, offer of -------- - - - -  - -  - - - - - - - - - - - - - - - - - - - 57g(2), 154c ---- _ - - _ - 10-9, 27-73 
Property : 

See also Military property. 
Captured or abandoned. See Captured or 

abandoned property. 
Larceny of. See Larceny. 
Receiving stolen- 

Discussion - _ _ _ - - - _ - - - - - - - - - - - - - - - - - - -21,?f(14) 28-81 
P r o o f - - - - - - - - - - - _ _ _ - - - - - - - - - - 2133C(14)--_---_-__.- 28-81 
Specification form ---------___.- - - - _ _ - - _ - - - h6-26- _ - - App 6c(1'79) 

Robbery of. See Robbery. 
Value of, inferences- - - - - _ _ - - - - -- - - -  - -  - - - 200a(7)- - - - - - - - - - - - 28-51 
Wasting or spoiling of- 

D i s c u s s i o n - - - - - _ _ - _ - - - - - - - - - - - - -  188a-- - - - - -___-- - - -  28-38 
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Property-Continued 
Wasting or spoiling of-Continued Par. page 

Proof . . . . . . . . . . . . . . . . . . . . . . . . .  188a- - - - - - - - - - - - - - - 28-38 
Specification form - - - _ - - _ - _ - - - - - - - - - -App 6c(69) - - - - - - - - - A6-12 

Willfully and wrongfully destroying or 
damaging-

Discussion. . . . . . . . . . . . . . . . . . . . .  
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Specification form- - - - - - - - - - - - - - - - - - - - -
Wrongful appropriation of- 

See a2so Larceny. 
Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Prosecution: 
See also Counsel, trial counsel. 
Member of, disqualification- 

Prior participation- - _ - - - - - - - - - - -  - - -  - - - 
Procedure--- - - _ - - - - - - - - - - - - - - - - - - - - - -

Prosecutor. See Counsel, trial counsel. 
Prostitution. See Pandering. 
Protecting or harboring the enemy. See Enemy, 

harboring or protecting. 
Provoking speeches or gestures: 

Discussion - - - - - - . . . . . . . . . . . . . . . . . . . . .  - - - -
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .
Speclficat~onform-- - - _ - - - - - __ - - - - - - - - - - -

Provost courts: 
Generally . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

188b- - - - - - - - - - - - - - - 28-38 
188b- _ _ - - - - - - - - - - - -28-38 
App 6c(69) ----- - - - - - A6-12 

200b- _ _ _ - _ _ - - - - - - - -28-52 

6a- - - - - - - - - - - - - - - - - 3-3 
61e- - - - - - - - - - - - - - - - 11-2 

196-- - - - - - - - - - - - - - - 28-43 
196- - - - - - - - - - - - - - - - 28-44 
App 6c(85)_ _ - - - - - - - A6-15 

2- . . - - - - - - - - - - - - - - -- 1-1 
Contempts, punished by -_--.--------------10, 118a - - - - - - - - - - - 4-2, 23-7 
Jurisdiction, concurrent ---- - _ _  _ - - - -- - - - -

Public health services, personnel, members of 
courts-martial. 

Publicity: 
Broadcasts of courts-martial--- _ _ _ -- -

Newspapers---------__-_-------------------
Pending case, by counsel - - - -_ - - - - -__ - - - - - --
Photographs of courts-martial- - _ - - -- - - - - - - -
Suspected offenses . . . . . . . . . . . . . . . . . . . . . . . .  

Public officers, inference of legality of office- _ - - - -
Public records. See Evidence, documentary; 

Official records. 
Public records, concealing, destroying, etc.: 

12-- - - - - - - - - - - - - - - - 4-3 
4a- - - - - - - - -  - - - - - - - - 2-1 

53e--.._--.-------10-2 
42b---..-..---------- 9-5 
42b-- - - - - - - - - -  - - - -  - 9-5 
53e- - - - - - - -  - - - - - - - - 10-2 
53e- - _ _ _ _ _ _ _ - - - - - - -10-2 
138a(2)_--- - - - - - - - - - 27-5 

Specification form, Article 134--- - _ _ - - - - - - - App 6c(172) - - - - - - - - 86-25 
Punishment: 

See also Nonjudicial punishment; Sentence. 
Accused in restraint, minor punishment - - - - - - 18b(3)- - - - - - - - - - - - - - 5-1 
Additional-

Court advised of . . . . . . . . . . . . . . . . . . . . . .  76b(l) - - - - - - - - - - - - - 13-10 
Previous convictions authorizing-- - _ - - _ -127c, Sec. B- - - - - - - -- 25-17 

Administrative, discharges, not adjudged 126a..-- - - - - - - - - - - - - 25-2 
Article 15. See Nonjudicial punishment. . . .
Clvlllans, amenability to--- - - - - - - _ -- - - -  - -  - - 127a-- - - - - - ----- - - - 25-7 
Clemency, recommendation for- - - - - - _ - - -_- - 77- - - - - - - ---- - - - - - - 13-13 
Contempts. . . . . . . . . . . . . . . . . . . . .  - - - - - - - - - - 118a-----. .--------- 23-7 
Disciplinary. See Nonjudicial punishment. 
Discretionary, discussed - - - - _ - - - - - - - - - - - - - - 7f?a(l) - - - - - - - - - - - - - - 13-10 
Drunkenness, effect of - - - _ - _ - - - - __ _ - - - - - - --
Enlisted persons- - - - - - - _ - _ - - - - - - - - - _ --  - - - -
Extenuation. See Extenuation and mitiga-

tion. 
Former, as bar to  trial . . . . . . . . . . . . . . . . . . . . .  

154a(3)- - - - - - - - - - - - 27-71 
126e, 127- - - - - - - - - - - 25-4, 25-7 

68g, 215c - - - - - - - - - - - 12-6, 29-3 
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Punishment-Continued 
Kinds-

Admonition. See Admonition. 
Bad-conduct discharge. See Discharge, bad- 

conduct. 

Bread and water. See Bread and water. 

Confinement. See Confinement. 

Death. See Death sentence. 

Detention of pay. See Pay and Allowances. 

Dishonorable discharge. See Discharge, 


dishonorable. 

Dismissal. See Dismissal. 

Fines. See Fines. 

Forfeitures. see' Forfeitures. 

Hard labor. See Hard labor. 

Life imprisonment. See Life imprison- 


ment. Par. Page 
Loss of rank, numbers, promotion, se- 126i- - - - - - - - - - - - - - - 25-7 

niority. 
Reduction in grade. See Reduction in 

grade. 
Reduction of officer. See Reduction in 

rank. 

Reprimand. See Reprimand. 

Restriction to limits. See Restriction. 


Limitations-
G e n e r a l l y - - - - - - - - - - - - - - - _ - _ _ _ - - - - - -  127c, 125- - -___- -__-  25-8, 25-1 
Accused awaiting trial-- - _ -- - - - - - - - -- - - 18b(3), 125 ---- - - - - - - 5-1, 25-1 
District of Columbia Code ------------..127c (1)- - -_ - - - - - -_ - 25-8 
General courts-martial - - - - - - - - - -__- 126b- - _ - _ _ _ - _ - - - _ _ _25-3 
Nonjudicial punishment - - - _ _ _ - - - - - - - - -131- - - _ _ - - - - _ _ - - - -26-3-
Summary courts-martial - - - - _ - - _ - - - - - - -16b, 126c(2) - - - - - - - - 4-6, 25-3 
Suspension of - - --- - _ - _ - - - - - _ - - - - - - - - - - 127c(5)---- - - _- - - _ _ - 25-10 
United States Code - - - - - - - - _ _ - _ - - - - -127c(l)- - - -_ - - - - -_ - - 25-8 

Mandatory-
G e n e r a l l y - - - - - _ - - - - - - - - u - - - - - - 126a -__-_ - - -___- - - -25-2 
Limitations on special courts-martial--- 15a(3)-- - - - _ - - - - _ - -4-5 
Reconsideration of record of trial involv- 86d- _ _ _ - _ _ _ _ - - - - _ -17-5-

ing. 
Maximum-

See also the particular offense. 
Generally----___--_----------------_--  76a, 127b, c - _ - _ _ - - _ -  13-10, 25-8 
Additional punishment - - - _ - _ - - - - - - - - - 127c, Sec B _ - - - - - _ - - 25-17 
Appropriate, when - _ _ _ - _ _ - - _ _ - - - - - - - - - 13-1076a(2) - - - - _ _ _ - - - _ - -
Confinement of officer or warrant officer- - 25-4126d_---__--- - -__-. .  
Explanation of to court--- - - - - - - __ - - - - - 76b(l)- - - -____ - 13-12 

After guilty plea _ - - - _ _ - - - _ _ _ _ _ - - - - 12-970b(2)- - - - _ _ _ _ - - - _ - -
Law officer to court - - - - - _ _ _ - - - - - - -76b(l)- - - -_ - - - - -_ - - -13-12 
Rehearing---------_---___------- 81d- -_ - - - - -_ - - - - -_ -  15-3 
Summary court-martial - - _ _ - - _ - - - - -7941) - - - - - - - - - - - - - 14-2 

General courts-martial- - - - - _ _ -- _ _ - -- _ - 126b- _ - - -- - _ -- - - - _ - 25-3 
Instructions by president of special 40b(2)- - - - - - - - - - - - - - 9-3 

courts-martial. 
Nonjudicial-----------__--_--------__ 131- - _ - - - - - - - - - - - - - 26-3 
President, power to prescribe - - - _ _ _ - - - _ -125- - - _ - - - -  - - - - - _ - -  25-1 
Separate offenses from one act or trans- 76a(5)- - - - _ - - - - - - - - 13-10 

action. 
Special courts-martial- - - -_- - - - - _ - - - - - - 126c---- - --- - - - - - - - - 25-3 
Summary courts-martial _ - - - _ - - - - _ _ - - - -1 2 6 ~ -- - - - - _ - - - - - - - - 25-3 

Table of . . . . . . . . . . . . . . . . . . . . . . . . .  127c, Sec. A-- - - - - - - 25-10 r-

Wartime-- - - - - - - - - - - - - - - - - - - - - - - - 127c(5)--- - - - - - - - - - - 25-10 



INDEX 

Punishment-Continued par. Page 
Mental capacity of accused, effect of - - - - - - - - 123- - - - - - - - - - - - - - - - 24-5 
Minor, while accused in restraint--.. - - - - - - - - 18b(3), 125 - - - - - - - - - 5-1, 25-1 
Mitigation of. See Mitigation; Remission of 

sentence. 
Number of votes required--- - - - - - - - - - - - - - - - 76b(3)---- - - - - - - - - - - 13-12 
Officers and warrant officers - - - - - - - - - - - - - - - - 126d,i- - - - - - - - - - - - - - 25-4, 25-7 
President, power to commute --------------- 105a- - - - - - - - - - - - - - - 20-6 
Previous convictions, weighed in fixing-- - - -- 75b(2)----- - - - - - - --- 13-8 
Prisoners of war, limits on - - - - - - - - - - - - - - - - - 127a- - - - - - - - - - - - - - - 25-7 
Prisoner subject to punitive discharge- - - - - - - 126e--- - - - - - - - - - - - - 25-4 
Prohibited-

See also Limitations this subject. 
Generally---------------------------- 125---------------- 25-1 
Contribution of pay or deposits - - - - - - - - - 126h- - - - - - - - - - - - - - - 25-5 
Cruelandunusual-------------------- 125---------------- 25-1 
Custom of the Service, effect on - - - - - - - - 125- - - - - - - - - - - - - - - - 25-1 
Stoppage of pay to settle liability - - - - -_ - 126h(l)-- - - - - - - - - - - 25-5 

Rehearing-
Credit for executed portion of sentence-- 89c(7)-------------- 17-11 
Restoration of rights - - - - - - - - - - - - - - - - - - 89c(7)-------------- 17-11 

Remission of nonjudicial--- -- - - - - - - - - - - - - - - 134-- - - - - - - - - - - - - - - 26-11 
Restriction . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1269, 127b - - - - - - - - - - 25-5, 25-8 
Suspension of nonjudicial------------------ 134- - - - - - - - - - - - - - - - 26-11 
Table of Equivalent Punishments - - - - - _ - - - -- 127c(2)----- - - - -  - - - - 25-9 
Table of Maximum Punishment - - - - - - _ - - - - - 127c- - - - - - - - - - - - - - - 25-10 
Voting on. See Voting. 
Wartime, certain limitations suspended- - - - - - 127c(5)------- - - - - - - 25-10 

Punitive articles. See specific offense. 
Punitive discharge. See Discharge. 
Quarrels, frays, disorders, authority to quell - - - - - - - 19b- - - - - - - - - - - - - - - - 5-2 
Quarters allowance, forfeiture of - - - - _ - - - - - - _ - _ - -126h(2)- - - - - - - - - - - - 25-5 
Questions: 

See also Witness, examination; Testimony. 
Ambiguous and misleading- _ _ _ - - - - - - - - - - - - .. 149c(2)---- - - - - - - - - - 27-57 
D e g r a d i n g - - _ _ _ - - _ - - - - - - - - - - - - - -  150a--------------- 27-57 
Hypothetical - - - - - - - ~ ~ - - - - - - - - - -138e- - _ - - - - - - - - - - - - 27-7 
'Improper, insulting . . . . . . . . . . . . . . . . . . . . . . .  54a, 149b -_ - - - - - - - - - 10-3, 27-54 
Incriminating. See also Self-incrimination- - - - - 150b-- - _ - - - - - - - - - - - 27-57 
Interlocutory. See Interlocutory questions. 
Interpreter, askedthrough-- - - - - - - - - - -__-- - 50b---------------- 9-14 
Leading. See also Leading questions--- _ - _ - - -149c(l)- - - - - - - - - - - - - 27-55 
Objectionable, suggesting inadmissible mat- 149c(3)---- - - - - - - - - - 27-57 

ter. 
Refusal 10answer, a military offense- - - _ _ - - - _ - _ - - - - - - - - -1- 27-531 4 9 ~ -

Quitting guard. See Absence witl~out leave; 
Sentinel. 

Quitting place of duty to plunder or pillage 
(Art. 99): 

Discuss ion-- - - - - - - -___-- - - - - - - - - - - -_- - - - -  178f--..------------ 28-39 
Proof ------__---_-----_---------.- - - - - - - - - - - - -178f-. 28-29 
Specification form ---- - - _ - -_ -- - - - - - - - - - - - - - App 6c(48)- - - - - - - - - A6-9 

Quorum: 
Challenges reducing court below- - - _ -_ -- - - -  - 62c, 62h(4) - - - - - - - - - 11-6,ll-9 
Enlisted personnel- - - - - - - _ - _ - - _ - - - _  - - - - - - - 619, 62h(4) - - - - - - - - - 11-4,11-9 
Lack of, effect . . . . . . . . . . . . . . . . . . . . . . . . . . . .  41d- - - - - - - - - - - - - - - - 9-4 

Radio: 
Broadcast of courts-martial- - - - - - - - - - - - - - - - 53e- - - - - - - - - - - - - - - - 10-2 
Use by counsel for publicity of pending case--- 42b-- - - - - - - - - - - - - - - 9-5 

Rank: 
Convening authority not dependent upon ---- 5a(5), b(2), c- - - - - - - - 3-2, 3-3 
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Rank-Continued 
Courts-martial- Par. Page 

Members---------------------------- 4c----------------- 2-2 
Seating of members by - - - - - - - - - - - - - - - - 6121- - - - - - - - - - - - - - - - 11-2 

Loss of, sentence to . . . . . . . . . . . . . . . . . . . . .  126i--- ._-----..----25-7 
President of courts-martial - - -_ - - - - - - - -- - 40a- - - - - - - - - - - - -  - - -  9-2 
Reduction in. See Reduction in rank. 

Rape (Art. 120): 
Discussion- - - - - - - - - - - - - - - - - - - - - - - - - - - . . - - - 28-47199a- - - - - - - - - - - - - - -
Proof -- .-------------------------------- 28-47199a- - - - - - . . - - - - - - - -
Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(89) - - - - - - - - - A6-15 
Assault with intent to- - - -  - - - _ - - - -  _ - __ - _ -_ .. 213f(l) (c) - - - - - - -  - - - 28-75 
Character of victim as evidence of consent-- - 153b(2) (b) -..- - - - -  - -  - 27-67 
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Releasing a prisoner without proper authority 
(Art. 96): 

Discussion------------------------------ 1 7 5 a - - - - - - - - _ - - _ - - - 28-25 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  175a- - - - - - - - - - - - - - - 28-26 
Specification form . . . . . . . . . . . . . . . . . . . . . . . . .  App 6c(39)- - - - - - - - - A6-9 

Relief, not affording all practieable relief and 
assistance (Art. 99) : 

Discussion------------------------_-_---- 178i-..----------..-- 28-29 
1 7 $ i - - - - - - - - - - - - - - - 28-29 

Specification form _---- - - - - - - - - - - - - - - - - - - - - App 6c(51)- - - - - - _- - Af3-10 
Remission of nonjudicial punishment - - - - - - - - - - - - 134- - - - - - - - - - - - - - - - 26-11 
Remission of sentence: 

See also Commutation of sentence; Con-
vening authority; Sentence. 

Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  97a, 105b - - - - - - - - - - - 19-3, 20-6 
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Accuser baned-- - - - - - - - - - - - - - - - - - - - - - - - - - 7 - - _ _ - - _ _ - - - - - . . - - - - 3-5 
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Sworn, when-- - - - - - - -___-_-- . - - - - . - - - - - - -  6 1 d - - - - _ _ _ - - - _ _ _ _ _ _11-2 
Voucher of paymats  not with record-- _ - _ - - - 82b(5)--_- _ -_ _ _ - _ _ - - 16-2 
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desertion: 
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In lieu of arrest . . . . . . . . . . . . . . . . . . . . . . . . . . .  20b- - - - - - - - - - - - - - - - 5-3 
Nonjudicial punishment- - - - - - - - - - - _ - - - - - _ - 131b- - - - _ - - - - - - - - - - 26-3 
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disposition. See Staff Judge Advocate. 
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Wiretap, evidence obtained by - - - - - - - - - - - - -

Secondary evidence. See Evidence, documentary 
and evidence, best. 

Secretary concerned: 
Action on receipt of charges - - - - - - - - - - - - - - -
Defined----------------_---..-------.----
Capital case, authorizing trial by special 

courts-martial. 
Civil authorities, delivery to and return of 

offenders from. 
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Nonjudicial punishment, refused - - - - - - _ _ _ _ - -79d(l) - - - -- - ..- - - - - - 14-1 
Oaths-

See also Oaths. 
Authority to administrater - - - - - - - - - - - 113- - - - - - - - - - - - - - - 22-2 
Form. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  114- - - - - - _ _ _ _ _ - - - -22-2 

Objection to  trial by _ _ - _ _ - _ - - - _ - - - - _ - - - - - -79d(l) ---------...-- 14-1 
Officerwith supervisory power, review by- - --- 94a- - - - - - - - ---- - - - - 19-1 
Orders promulgating result of- _ _ _ _ - _ - - - - _ - -90e- - - - - - - - - - - - - - - - 17-13 ' 

Pleas- - - - _ _ - -- - _ - - _ - - - -- - - - - - - - - - - - - - - - - 79(2)-- - - - - _ - - - - -- - 14-2 
Procedure-

Genera l ly- - - - - - - - - - - - - - - - - - - - - - - - - - 79d---------------- 14-2 
Arraignment . . . . . . . . . . . . . . . . . . . . . . .  79d(2) - - - - - - - - - - - - - 14-2 
Evidence, presentation of - - - - - - - - - - - - - - 79d(3) - - - - - - - - - - - - - 14-3 
Explanation to  accused-

Guilty pleas- - _ - - - _ - - - _ - - - _ - - - - - -79d(2) - - - - - - - - - - - - - 14-2 
Inconsistent or improvident pleas_-- 79d(2) - - - -- - - - - - - - - 14-2 
Rights- - - - - - - - - - - - - - - - - - - - - - - 79d(l) - - - - - - - - - - - - - 14-2 

Findings . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  79d(4) - - - - - - - - - - - - - 14-4 
Jurisdiction, determination of- - - - - - - - - - 79d(l) - - - - - - - - - - - - - 14-2 
Pleas. . . . . . . . . . . . . . . . . . . . . . . . . .  70, 79d(2)- - - - - - - - - - 12-9, 14-2 
Sentence----------------------------- 79d(4)------------- 14-3 

Punishment 
See also punishment. 
Apportionment of confinement and re-

striction . . . . . . . . . . . . . . . . . . . . . . . . . . .  16b, 126c(2),(3)_ -_ - - 4-6, 25-3 
Limitations- _ - - - - - _ - _ - - - - _ -- - - - - - - - - - 16b, 126c(2),(3) - _ ..- - 4-6, 25-3 . 
Maximum . . . . . . . . . . . . . . . . . . . .  16b, 126c(2)- - - - - - - - - 4-6, 25-3 

Rank of court _ - - - - - - - _ _ _ - - _ - - - - - - - - - - - - - -4c - - - - - - - - - - - - - - - - - 2-2 
Record of trial-

See also Records of courts-marital. 
Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  79e, 83c- - - - - _ - - - - - - 14-3, 16-4 
Convening authority, action of - - - - - - - - - 90e- - - - - - - - - - - - - - - - 17-13 
Disposition--- -- - _ - - - - - - - - - - - - - - - - - - - - 91c_ - - - - - - - - - - - - - - - 17-14 
Preparation and authentication of ----- _ - 79e- - _ - - - - - - - - - - - - - 14-3 
Review- . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  94a- - - - - - - - - - - - - - - - 19-1 
Triplicate. . . . . . . . . . . . . . . . . . . . . . . . . . . .  79e, 91c- _ - - - - - - - - - - 14-3, 17-14 

Reference for trial by - - - -- - - _ - - - - - - - - - - - - - 33j(3)-__ _ - - - - - - - - - - 7-8 
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94a(2)- - - - - - - - - - - - - 19-1 

97a- - - - - - - - - - - - - - - - 19-3 
7- - - - - - - - - - - - - - - - - - 3-5 
80e- - - - - - - - - - - - - - - - 15-2 
79d(4)- - - - - - - - - - - - - 14-3 
79b_-- - - -_-_-- - - - - -  14-1 

Summary court officer, rank of - - - _ - - - - - - - - - 4c- - - - - _ - - - - - - - - - - - 2-2 
Witnesses, attendance . . . . . . . . . . . . . . . . . . . . .  79b, 115 - - - - - - - - - - - - 14-1,23-1 
Witnesses, civilian attendance - - - - - - _ - _ - - -79b, 115 - - -_ - - - - - - - - 14-1,23-1 

Superior authority, nonjudicial punishment, ac- 
tion on- 

Appeals to . . . . . . . . . . . . . . . . . . . . . . . . . . . .  134__-..-----..------26-11 . . 
Imposition by-- - - - - - - - - - - - - - - - - - - - - - - - - - -  129_--..------------ 26-2 
Suspension or remission by - - - - - _ __ _ - - _ _ _ _ _134_ _ - - - - - - - - - - - - - - 26-11 

Superior officer: 
Assaulting-

Discussion--------------------------- 169a_..------------- 28-18 
P r o o f - - - - - - - - - - - _ - - - - - - - - - - - - - 169a--------------- 28-18 
Specification form- - - - - - - - - - -  - - _ - _ - - - -App 6c(20) - - - - - - - - - A6-6 

Disrespect toward- 
D i s c u s s i o n - - - - - - - - - - - - - - - - - - - - - - 168---------------- 28-17 
P r o o f - - - - - - - - - - - - - - - - - - - - - - - - 168-----..---------- 28-17 
Specification form- - -  - - - - - - - - - - -..-----App 6c(19) - - - - - - - - - A6-6 

Willfully disobeying- 
Discussion------__------------------- 169b------_-------- 28-18 
Proof- - - - - - - - - - -___-- - - - - - - - - - - - - - - - 169b--------------- 28-19 
Specification form- - - - - - - - - - - - - - - - - - - - App 6c(23) - - - - - - - - - A-6-7 

Surrender: 
Proper authority to---------------------- 179b-___-----------  28-30 
Shamefully abandoning, surrendering, or de- 

livering up- 
D i s c u s s i o n - - - - - - - - - - - - - - - - - - - - - - 178b--..------------ 28-28 
P r o o f - - - - - - - - _ - _ - - - - - - - - - - - - - - - - - 178b-_------------- 28-28 
Specification form- - - - - - - - - - - - - - - - - - -- App 6c(44) - - - - - - - - - A6-9 

Subordinate compelling or attempting to 
compel-

Discussion---------------------------
Proof- - - - - - - -_- -_-_-- - - - - - - - - - - - - - - -
Specification form - - - - - - - - - - - - - - - - - - - - -

Suspected offense, action by person with knowl- 
edge of. 

Suspension from rank, not authorized - - - - - - - - - - -
Suspension of counsel-------------------------  
Suspension of nonjudicial punishment- - - ------ - -

Suspension of sentence: 
See also Sentence, remission of. 
Generally------------------------..------

179a----------:---- 28-30 
179a------_-------- 28-30 
App 6c(52)-- - - - - - - - A6-10 
31- - - - - - - - - - - - - - - - - 7-2 

126i- - - - - - - - - - - - - - - 25-7 
43----------------- 9-5 
134-..- - - - - - - - - - - - - - 26-11 

88e,97a------------ 17-8,19-3 
Appellatereview o f - - - - - - -____- - - - - - - - - - - -  105b--------------- 20-6 
Authority to-

Convening authority- _ - -_ - - _ - _ _ _ - - - - - -88e- _- - - - - -_ - - - - - - - 17-8 
Judge Advocate General - - - - - - - - - - - - - - - 105b- - _ - - - - _ - - - - - - - 20-6 
Persons designated in departmental regu- 97a- - - - - - - - - - - - - - - - 19-3 

lations. 
Secretary concerned - - - - - - - - - - - - - - - - - 97a- - - - - - - - - - - - - - - - 19-3 

Discharge, punitive, including confinement- - - 88e(2)(b) - - - - - - - - - - - 17-9 
Forfeiture of pay and allowances - - - - - --..--- 88d(3)- - - - - - - - - - - - - 17-8 
Indefinite- - - - _ - -- _ - - - - - - - - - - - - - - - - - - - - - - - 88e(2)(a)- - - - - - - - - - - 17-9 
Purposes behind - - - - - - - - - - - - - - - - - - - - - - - - 88e(l) - - -  - - - - - - - - - - 17-8 
Termination by remission - - - - - - - - - - - - - - - - 88e(2)- - - -  - - - - - - - - - 17-9 
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Generally . . . . . . . . . . . . . . . . . . . . . . . . . . .  88~?(2) 17-9- - - - - - - 7 - - - - -

Dishonorable or bad-conduct discharge- - 88e(2)(b)- - - - - - - - - - - 17-9 
Vacation of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  97b 19-3 

Swearing, false: 
Discussion- - - - - - - - - - - - - - -- - - - - _ - - - - - + - - - - 2135 (4) - - - - - - - - - - - - 28-76 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  213f(4)-- - - - - - - - - - - 28-76 
Specification form- - - - . . . . . . . . . . . . . . . . . . . .  App 6c(149)- - - - - - - - A6-22 

Tables: 
Equivalent punishments - - - - - - - - - - - - - - - - - - - 127c(2)- - - - - - - - - - - - - 25-9 
Lesser included offenses . . . . . . . . . . . . . . . . . . . .  App 12- - - - - - - - - - - - - A12-1 
Maximum punishment . . . . . . . . . . . . . . . . . . . .  127c, Sec A- - - - - - - - - 25-10 

Tattoos, punishment by, prohibited - - - - - - - - - - - - - 125- - - - - - - - - - - - - - - - 25-1 
Telegrams: 

See also Evidence, documentary. 
Genuineness. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  143b(l)- - - -__ - - - - - - -27-29 
Inference of delivery . . . . . . . . . . . . . . . . . . . . . .  138a(2)- - - - - __ - - - - -27-5 
Nonprivileged communications - - - - - - - - - - - - - 151c(l)- - - - - - - - - - - - - 27-62 

Television: 
Counsel's use to  publicize case - - - - _ - - - _ _ - - _ - 9-542b- - - - - - - - - - - - - - - -
Telecasts of courts-martial - - - - - - - - - - - - - - - - - 53s-- - - - - - - - - - -  - - - -  10-2 

Temporary custody, changein - - - - - - - - - - - - - - - - - - 96----..------------19-3 
Term of service: 

Effect of termination on jurisdiction --------- l l d - - - - - - - - - - - - - - - - 4-3 
Testinlonial knowledge defined- - - - - -_ - - - - - - - -- - 138d_- - - - - -- - - - - - - - 27-6 
Testimony: 

See also Witnesses; Prior testimony. 
Accused, failure to  testify; effect of - - - -_---- - 72b, 150b - - - - - - - - - - - 13-1, 27-58 
Additional, reopening case to  receive - - - - - - - - 149a- - - - - - - - - - - - - - - 27-53 
Admissions. Pee Admissions. 
Civil courts, testimony in; admissibility as 145b- - - - - - - - - - - - - - - 27-44 

evidence in courts-martial. 
Confessions. See confessions. 

138e- - - - - - - - - - - - - - - 27-7 
Husband against wife-- - - - - - - - - - - - - - -_ - - - - 148e- - - - - - - - - - - - - - - 27-51 
Improper, duty of court concerning - - - _ _ - - - -54c- - - - - - - - - - - - - - - - 10-4 
Interpreter, given through- - _ -.---_------ - - - - - _ _ - _141_ - _ - - _ - 27-20 
Offer of proof ---- - - - -- - - - _ -- - -  - -  - - - - - - - - - - 154c- - - - - - - - - - - - - - - 27-73 
Prior. See Prior testimony. 
Privileged communications. See Privileged 

communications. 
Self-contradictory as basis for conviction ----- 153a_ - - - -- - - - - - - - - - 27-65 
Stipulations concerning - - - - - - _ _ - - - - - - - - - -- - 154b(2)------- _ - - - - - 27--72 
Testimonial knowledge- .. - - _.____---__---_-138d_ - - - - - - - - - - - - - - 27-6 
Uncorroborated, as basis for conviction - _ - -- - 153a_ - - - -- - - - - - - - - - 27-63 
Wife against husband-- - _ - - - -,_----__---_-27-51148e--------------.. 
Witnesses, weight of; see also Witnesses- - - - - - 74a(2)- - - - - - - - - - - - - 13-4 

Threat, commuaicatiiig, Article 134: 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  213f:lO) - - - - - - - - - - - - 28-79 
Proof ---- - - - __ - - - _ _ - - - - - - - - - - - - - - - - - ..- - 213f ( lo ) - - -  - - - - - - - - - 28-79 
Specification form ---- - -  - - - - _- - - - - - - - - - - - - - A p p  6c(181)- - - - - - - - A6-26 

Threat, Extortion, Article 127- - - - - - _ _ - - - - - - - - - -206 - - - - - - - - - - - - - - - - 28-60 
Time : 

Computation of AWOL time - _ _ - - - - _ _ - - - - - -127c(3) 25-10 . .
Judlclal notice of- - - - - - - - - _ - _ _ - - _ _ _ _ - - - - - - 27-47147a2 - - - - - - _ - - - - - - -

Title 18 United States Code: 
See also United States Code. 

Treaties, judicial notice of . . . . . . . . . . . . . . . . . . . . .  147a_ - - - - - - - - - - - - - - 27-47 
Trial : 

Civil courbs as bar to  court-martial - - - - - - - - - - 215b- - - - - - - - - - - - - - - - 29-2 
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Confinement prior to . . . . . . . . . . . . . . . . . . . . . .  20c- - - - - - - - - - - - - - - - 5-3 
Duration of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  59-----..-----------11-1 
Failure to expedite. See Failure to expedite 

trial. 
Insanity a t  time of . . . . . . . . . . . . . . . . . . . . . . . .  120d- - - - - - - - - - - - - - - 24-2 
Law officers, interference with - - - - - - - - - - - - - - 39b(2)- - - - - - - - - - - - - - 9-1 
Place of, motion for change of venue- - - _ - - - - 69e- - - - - - - - - - - - - - - - 12-8 
Preparation time, denial of right to- - - - - - - - - 58d- - - - - - - - - - - - - - - - 10-10 
Publicity of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  53e----..-----------10-2 
Result reported . . . . . . . . . . . . . . . . . . . . . . . . . .  44e- - - - - - - - - - - - - - - - 9-6 
Speedy, unreasonable delay - - - - - - - - - - - - - - - - 68i, 215e - - - - - - - - - - - - 12-6, 29-4 
Time of----------------------------------  40b(l) (a),59--- - - ---- 9-2, 11-1 

Trial counsel : 
Deked- '-------------------------------- 42a---------------- 9-5 
Absence o f - - - - - - - - - - - -___-_ - - - - - - - - - - - - - -  44c-. .___-_---------  9-6 
Accused, relationship with- 

Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  44h------------..---9-9 
Charge sheet, service upon- - - - - - - - - - - - - 44h- - - - - - - - - - - - - - - - 9-9 
Examination of papers by defense--- - - - - 44h- - - - - - - - - - - - - - - - 9-9 
Witnesses, accused advised of prosecu- 44h- - - - - - - - - - - - - - - - 9-9 

tion. 
Witnesses, securing for defense- ..- - - - - - -  115a--- - - - - - - - - - - - - 23-1 

Announcements to c o u r t  
Accused, name of -------_-.-_-_-------61c- - - - - -_ - - - - - - - - - 11-2 
Convening order- - - - - - - - - - - - - - - - - - - - - - 61c- - - - - - _ - - - - - - -- - 11-2 
Personnel of court, names of- - - - - - - - -_- 61c- - _ - - - - - - - - - - - - - 1.1-2 
Qualifications of prosecution - - - - - - - - - - - - 61e-----_---- . . - - --- 11-2 
Requests for enlisted members - - - - - - - - - - 61g- - - - _ - - - _ - - - - - - - 11-4 

Arguments. See Arguments. 
Assistants, clerks and orderlies, when pro- 51- - - - - - - - - - - - - - - - - 9-15 

vided. 
Assistant trial counsel- 

G e n e r a U y - - - - - - - _ _ - - - - - - - - - - - - 45----------------- 9-9 
Detail of - - - - - - - - - - - - - - - - - - - - - - - - - - -  6a- - - - - - - - - - - - - - - - - 3-3 
Duties of----_-----------------------  45----------------- 9-9 
General courts-martial; duties- - - _ - - - - - 45a- - - - - - - - - - - - - - - - 9-9 
Individual counsel, bar to subsequent 48b------..---------9-11 

participation as. 
Oaths, authority to administer - - - - - - - -_- 113- - - - - - - - - - - - - - - - 22-2 
Qualifications of - - - - - - - - - - - - - - - - - - - - - - 6d- - - - - - - - - - - - - - - - - 3-5 
Special courts-martial- - - - - - - - - - - - - - - - - 45b- - -- - - - - - - - - - - - - 9-9 
"Trial counsel,'' when included in term- - 42a- - - - - - - - - - - - - - - - 9-5 

Authority to restrain person to be tried-- - - - - 21b- - - - - - - - - - - - - - - - 5-5 
Challenges. See Challenges. 
Charges and specifications- 

Failure of service, effect - - - - - - - - - - - - - - - - 58c- - - - - - - - - - - - - - - - 10-10 
Service on accused - - - - - - _ - - - - - - - _ - - - - -44h- - - - - - - - - - - - - - - - 9-9 
Withdrawal . . . . . . . . . . . . . . . . . . . .  56d- - - - - - - - - - - - - - - - 10-6 

Conduct, general rules - - - - - - - - - - - - - - - - - - - - - 42b- - - - - - - - - - - - - - - - 9-5 
Convening authority, report to- 

Delay because of motion to sever _ - - - - - - 69d..---------------12-8 
Disqualtlication of trial counsel - - - - - - - - - 44b- - - - - - - - - - - - - - - - 9-6 
Inadvisability of trial-- - - - - - - - - - - - - - - - - 44f (5) -- - - - - - - - - - - - - 9-8 
Irregularities in orders, charges, etc- - - - - 44f(l) - - - - - - - - - - - - - - 9-6 
Witnesses, attendence of defense, disgree- 44f (2) - - - - - - - - - - - - - - 9-7 

ment on requirement for. 
Correction of record by, a t  general courts- 82e- - - - - - - - - - - - - - - - 16-2 

martial. 
Defense counsel, relationship with - - - - - - - - - - - 44h- - - - - - - - - - - - - - - - 9-9 
Depositions-See also Depositions. 
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Grounds for . . . . . . . . . . . . . . . . . . . . . . . . . .  6a, 44b, 61e- - - - - - - - - 3-3,9-6,11-2 
Report on . . . . . . . . . . . . . . . . . . . . . . . . . . . .  44b- - - - - - - - - - - - - - - - 9-6 

Duties before trial- 
Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  44f - - - - - - - - - - - - - - - - 9-6 
Charges and accompanying papers, ex- 4 4 f ( l )- - - - - - - - - - - - - - 9-6 

amination of. 
Convening order, examination of ---- - - -- 44f (1) - - - - - - - - - - - - - - 9-6 
Correction of errors in charges-- - -  - - - - - - 44f (1)--  - - -  - - - - - - - - - 9-6 
Inadvisability of trial--- - - - - - - - - - - - - - - - 44f(5)- - - - - - - - - - - - - - 9-8 
Notice of place and time of trial - - - - - - - - 44f (2)  - - - - - - - - - - - - - - 9-7 
Preparation of prosecution's case- - - - - - - - 44f(3),  (4) - - - - - - - - - - 9-7 
Procurement of court facilities-- - - - - - - -- 445 (3) - - - - - - - - - - - -- - 9-7 
Report to  convening authority of inad- 44f(5)- - - - - - - - - - - - - - 9-8 

visibility of trial. 
Duties during trial- 

Generally---------------------------- 4 4 g - _ _ - - - - - - - - - - - - - 9-8 
Absence of members, report and veri6ca- 41c, d - - - - - - - - - - - - - - 9-3,9-4 

tion. 
Announcement. See Announcements this 

subject. 
Closing argument . . . . . . . . . . . . . . . . . . . . .  72- - - - - - - - - - - - - - - - - 13-1 
Disclosure, grounds for challenge of per- 626- - - - - - - - - - - - - - - - 11-5 

sonnel. 
Examination of witnesses- - - - - - - - - - - - - - 44g(2)- - - - - - - - - - - - - 9-2 
Extenuation and mitigation, rebuttal of_- 75d_- - - -_ - - - - - - - - - -13-9 
Opening statement . . . . . . . . . . . . . . . . . . . .  44g(2)- - - - - - - - - - - - - - 9-8 
Personal beliefs of guilt or innocence- - - - 44g(l )- - - - - - - - - - - - - - 9-8 
Prosecution of case . . . . . . . . . . . . . . . . . . . .  44d - - - - - - - - - - - - - - - - 9-6 

Duty t o  bring cases to  trial - - -_ - - - - - - - - - -_ -44d - - - - - - - - - - - - - - - - 9-6 
Errors, informing court of - - - - -_ - - - - - - - - - - - - 44g - - - _ - - - - - - - - - - - - 9-8 
Evidence, order of introduction. See Evidence. -> 
Expert witnesses, request for- - - - - _ - - - - - - - - - 116- - - - - - - - - - - - - - - - 23-4 
Excused from trial- - - - . . . . . . . . . . . . . . . . . . . .  44c- - - - - - - - - - - - - - - - 9-6 
Included in term "trial counsel"- 

Assistant trial counsel, when - - - - - - - - - - - 42a-__-_---.-------9-5 

Individual counsel, bar to  subsequent partic- 48b- - - - - - - - - - - - - - - - 9-11 


ipation as. 

Instructions to  court, proposing - - - - - - - - - - - - - 73d- - - - - - - - - - - - - - - - 13-3 

Interview of witnesses . . . . . . . . . . . . . . . . . . . . .  42c- - - - - - - - - - - - - - - - 9-5 
. . Irregularities. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  87c- - - _ - - - _ - - - _ - - - -17-6 

Legal research by- - - - - - - - - - - - - - - - - - - - - - - - - 44f (4) - .-- - - - - - - - - - - 9-7 

Oath-


Authority t o  administer-- - - - - _ - - - - - - - - 113- - - - - - - - - - - - - - - - 22-2 

Form for . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  114c- - - - - - - - - - - - - - - 22-2 
. .

Quallficatlons, generally . . . . . . . . . . . . . . . . . . . .  6- - - - - - - - - - - - - - - - - - 3-3 

General courts-martial - - - - - - - - - - - - - - - - - 6b- - - - - - - - - - - - - - - - - 3-4 

Special courts-martial-- - - _ - - - - - - - - - - - - 6c- - - - - - - - - - - - - - - - - 3-4 


Records of courts-martial- 

Copy furnished accused - - - - - _ - - - - - - - - - - 44h- - - - - - - - - - - - - - - - 9-9 

Correction of . . . . . . . . . . . . . . . . . . . . . . . . .  82e,----------------
16-2 . . .
Dlsposltlon of . . . . . . . . . . . . . . . . . . . . . . . .  82g- - - - - - - - - - - - - - - - - 16-4 

Loss or destruction of, duties when - - - -_- 82h- _ - _ - _ - - - - _ - - - _ -16-4 

Preparation of, responsibility for - - _ - - - - - 82a- - - - _ _ - - - - - - - - - -16-1 


Result of trial . . . . . . . . . . . . . . . . . . . . . . . . .  - _  44e- - - - - - - - - - - - - - - - - 9-6 

Revision proceedings, duties - - - - - - _ -  _ _ - - -  ___ 80c-- - - _- - - -  - - - - - - - 15-1 

Stipulation. See Stipulation. 

Witnesses-


Examination of . . . . . . . . . . . . . . . . . . . . . . .  44g(2)- - - - - - - - - - - - - - 9-8 

Interview of . . . . . . . . . . . . . . . . . . . . . . . . . .  42c - - - - - - - - - - - - - - - - 9-5 




Trial counsel-Continued 
Witnesses-Continued Par. P W ~  

Necessity, determination of- - - - - - - - - - - - 44f(2) --- - - - -  - -  - -  - - - 9-7 
Witnesses, securing- 

Generally---------------------------- 115---------------- 23-1 
Civilian------------------------------ 115d----..---------- 23-2 
Mili tary-----_----------------------- 115b---_----------- 23-2 
Subpoena of--------------------------  115d(l)----_------- 23-2 
Warrant of attachment - - - - - - - - - - - - - - - - 115d(3)- - - - _ - - - - - - - 23-4 

Unauthorized pass (Art. 134) : 
Discussion- - - - - - - - - __- - - - - - - - - - - - - - - - - - - - - - 213,f(ll)---- - - - - - - - - 28-79 
Proof-- - - - - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - 213f(ll) --- - _ _ - - - - - - 28-79 
Specification form - - - - - - - - - - - - - - - - - - - - - - - - - App 6c(147) - - - - - - - - A6-22 

Under-Secretary's powers - - - - - - - - - - - - - - - - - - - - - - 97a- - - _ - - _ - -- - - - - - - 19-3 
Uniform: 

Improper, specification form --------- - - - - - - - App (6c(184)--- - - - - - A6-26 
Court-martial members, president prescribes- 40b(l) - - - - - - - - - - - - - 9-2 
Unsentenced prisoners . . . . . . . . . . . . . . . . . . . . .  125- - - - - - _ - -- - - - - - - 25-1 

Uniform Code of Military Justice: 
Compliance with. See Failing to comply 

with provisions of the code. 
Enforcement of. See Failing to enforce the 

provisions of the code. 
Unit: 

Air Force, defined------------------------- 4 a _ - - _ - _ - - - _ - - - - - - -  2-1 
Army, defined----------------------------  4 a - - - _ - _ - - - - - - - - _ - -  2-1 
Coast Guard, defined . . . . . . . . . . . . . . . . . . . . . .  4a_ _ - _ - - - - - - - - - - - - -2-1 
Detached-------------------------------- 5b - - - - - - -_ - - - -_ - - - -  3-2 
Enlisted personnel of same, defined - - _ - - - _ - _ -4a- - - - - - - _ - - - - _ - - - - 2-1 
Marine Corps, defined . . . . . . . . . . . . . . . . . . . . .  4a- _ - - - - - _ - - - _ - - - - -2-1 
Navy, 4 a - - - - _ - _ - - - - _ - - - - -  2-1 
Secretary concerned, defined by - - - - - - - - - - - - - 4a- - - - - - _ - - - - _ - - - - -2-1 

Unit personnel diary: 
Official record . . . . . . . . . . . . . . . . . . . . . . . . . . . .  144b, d- - - - - - - - - _ - - - 27-36, 27-39 
Absence without leave, proof of - - - - - -_ - - - - -_ 164a- _ - _ - _ - - - - - _ - - -28-10 

United States Code: 
Crimes and offenses under the general purii- 213e- - - - - - - - - - - - - - - 28-73 

tive Article 134. 
Limitations on punishment by courts- 127c- - - - - - - - - - - - - - - 25-8 

martial. 
Offenses under general Article 134_-- - - - - - - - - 213a- - - _ - _ _ - - - - - - - - 28-71 
Punishments, limited by - - - - - - - - - - - - -_ - - - - - 127c- - - _ - - - - - - - - - - - 25-8 

United States courts. See Federal courts. 

United Stat.es records, authentication of - - - _ - - - - - 143b(2) (c) - - - - - - - - - - 27-32 

Unlawful apprehension (Art. 97) : 


Discuss ion-- - - - - - - - - - - - - - - - - - - - - - - - - - - - 1 7 6 _ _ - - _ - _ - - - _ _ _ - - -28-26 
Proof- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 1 7 6 _ _ - - - _ - - - - _ _ _ - - -28-27 
Specificatio~form- - - - - -_--- - - -_ - - - - - - - - - - - App 6c(40) - - - _ _ - -- .. A6-9 

Unlawful cohabitation, spouse's testimony- - - _ - - _148e- - - _ - - _ _ _ _ _ _ - - -27-51 
Specification form-- - - - - - - - - - - - - - - - - - - - - - - App 6c(188) - - - - - - - - A6-26 

Unlawful detention (Art. 97) : 
Discuss ion-- - - - - -__-- - - - - - - - - - - - - - - - - - - - 176- -_ -_ -_ -_ - - - - - - -  28-26 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  176 28-26 
specification form . . . . . . . . . . . . . . . . . . . . . . . .  - App 6c(40) - - - - - - - - - A6-9 

Unlawful enlistment, appointment or separation : 
Discuss ion-- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 163- - - -____- - - - - - - -  28-10 
Proof- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 163- - - -____- - - - - - - -  28-10 
Specification form - - - - - - - - - - - - - - - - - - - - - - - - App 6c (8)- - - - - - - - - - r16-5 

Unlawful entry, specification form- - - - - -  - - - - - - - - App 6c(185) - - - - - - - - A6-26 
Unlawfully seeking to influence court-martial ---- - - 38- - _ _ - _ _ _ _ - - - - - - - - 8-3 



INDEX 

Unnecessary delay in  disposing of case (Art. 98) : Par. Page 
Discuss ion- - - - - -_ - - - - - - - - - - - - - - - - - - - - - - - 177a--------------- 28-27 
Proof - - - - - - _ - - - - - _ - - - - - - - - - - - - - - 177a- - - -- - - - - ------ 28-27 
Specification form . . . . . . . . . . . . . . . . . . . . .  App 6c(41) - - - - - - - - - A6-9 

Unsworn charges, objection to - - - - - -__ - - - - - - - - - -29e- - - - - - - - - - - - - - - - 7-1 

Uttering bad checks. See Checks. 

Uttering forged instrument. See Forgery. 

Vacation of suspended sentence: 


Effective d a t e - - - - - - - - - - - - - - - - - - - - - - - - -  97b- - - - - - - - - - - - - - - - 19-3 
Limitations o n - - - - - - - - - - - - - - - - - - - - - - - - - -  97b---------------- 19-3 
Proceedings; form ---_- - - -  - _ - - - - - - - -  - -  - -  - - - App 16 ------ - - - -  - - - A16-1 
Violation of probation . . . . . . . . . . . . . . . . . . . . .  97b- - - - - - - - - - - - - - - - 19-3 

Valuation, proof of 
Vehicle, operation of. See drunken or reckless 

driving. 
Venue: 

Military jurisdiction . . . . . . . . . . . . . . . . . . . . . . .  8- - - - - - - - - - - - - - - - - - 4-1 
Motion for change of . . . . . . . . . . . . . . . . . . . .  69c- - - - - - - - - - - - - - - - 12-8 

Veracity impeachment of witnesses for lack of- - - - 153b- - - - - - - - - - - - - - - 27-66 

Verdict. See Findings. 

Vessel, hazarding of. See Hazarding of vessel. 

Vessel, persons on, confinement on bread and 131b(2)- - - - - - - - - - - - - 26-3 


water. 
Views and inspections by court - - _ - - _ - - - - - - - - - - -54e- - - - - - - - - - - - - - - - 10-4 

Escort. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  54e- - - - - - - - - - - - - - - - 10-4 
Record of statement during - - - - _ _ _ - - - - - - - - -54e- - - - - - - - - - - - - - - - 10-4 

Violation of parole, specification form - - - - - - - - - - - - App 6c(168) - - - - - - - - A6-25 
Violation or failure t o  obey a lawful general order 

or regulation:, 
Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  171a- - - - - - - - - - - - - - - 28-21 ', 
P r o o f - - - _ - - _ - _ - - - - _ - - - - - - - - - - - - - - - - - - - - - 171a--------------- 28-21 

., Specification form - - - - - - - - - - - - - - - - - - - - - - - - - App 6e(27) - - - - - -  - - -  A6-7 
Violence : 

Assaylt. See Assault. 
Offegng t o  superior officer- 

Discuesion . . . . . . . . . . . . . . . . . . . . . . . . . . .  169a- - - - - _ - - - _ - - - - -28-18 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  169a- - - - - - - - - - - - - - - 28-18 
Specification form - - -_ - - - - - - - - - - - - - - - - - App 6c(22) - - - - - - - - - A6-7 

Voting: 
Challenges- - - - - - - - - - - - - - - - - - - --- - - - - - - - - - 41d(l), 62h(3) ---- - - - 9-4,ll-8 
Charges and specification, order - - - - - - - - - - - - 74d(2) _ - - _ __ _ - - - - - - - 13-6 
Closed sessions required-- - - - - - - - - - - - - - - - - - 53d- - - - - - - - - - - - - - - - 10-1 
Contempts. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  118d- - - - - - - - - - - - - - - 23-8 
Findings-

Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  74d- - - - - - - - - - - - - - - - 13-6 
Closed session required--- _- - - - - - - - - - - - 53d- - - - - - - - - - - - - - - - 10-1 
Law officer, excluded - - - - - - - - - - - - - - - - - - 39b(l)- - - - - - - - - - - - - - 9-1 

Interlocutory questions- 
Generally-- - - - _- - - - - - - - -  - - - - - - - - -  - - - - 57c, d, el f - - - - -- - - - - 10-8, 10-9 
Closed sessions required- - - - - - - - - - - - - - - 53d--- - - - - - - - - - - - - - 10-1 
Number of votes . . . . . . . . . . . . . . . . . . . . . .  74d(3)- - - - - - - - - - - - - 13-6 

Sentence, procedure- 
Generally-- . . . . . . . . . . . . . . . . . . . . . . . . . .  76b(2) - - - - - - - - - - - - - - 13-12 
closed sessions required- - - - - _ - - - - - - - - - 53d---------------..10-1 
Law officer, excluded - _ - - - - - - _ _ - - - - - - - -39b(l)- - - - - - - - - - - - - .. 9-1 

Waive;: 
Charges and specifications, reading a t  ar- 65a- - - - - - - - - - - - - - - - 11-9 

raignment. 
Consent, distinguished . . . . . . . . . . . . . . . . . . . . . .  154d--- - - - - - - - - - - - - 27-73 
Courts-martial waived by acceptance of non- 133- - - - - - - - - - - - - - - - 26-8 

judicial punishment. 



INDEX 

Waiver-Continued par. Psge 
Depositions; procedure- - - - - - - - - - - - - - - - - - - 1 4 5 ~ -- - - - - - - - - - - - - - 27-42 
Expert witness, qualifications - - - - - - - - - - - - - - 138e- - _ - - -_- - - - - - -- 27-7 
Evidence, admissibility; generally - - - - - - - - - - 154d- - - - - - - - - - - - - - - 27-73 
Official records- - - . . . . . . . . . . . . . . . . . . . . . . .  143b(2)- - - - - - - - - - - -_ 27-31 
Plea, as  w a i v e r - - - - - - - - - - - - - - - - - - _ - - - - - - -  70a---------------- 12-9 
Prior testimony, failure to  object--- - - _ - - - - 145b- - - _ - _ - - - - - - - - _27-44 
Privileged communications-- - - - - - -  - - - - -  - - - 151a, b - - - - _ - - - - - - -- 27-57 
Reading of service data - - - - - - - - - - _ - - - - - - - - 75b(l)- - - -_ -_ - - - - - - -13-8 
Self-incrimination-

Accused . . . . . . . . . . . . . . . . . . . . . . . . . . . .  149b(l), 150b - - - - - - - 27-54, 27-57 
Witness. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  150b_ - - - _ _ - - - - - - - - -27-57 

Silence,not const~ued a s - - - _ - - - - , - - - - - _ - _  70a- -_- - - - - - - - - - - - -  12-9 
War: 

Capital offenses in  time of- - - - - - - - - - - - - - - - 15a(2) - ..- ..---------4-5 
Judicial notice of - - - - _ _ _ _ _ - - _ _ - - - - - 1 4 7 ~ -_ _ _ _ _ _ - - - - 27-47- _ _ _  - - - - - -

Jurisdiction of courts-martial extending to 14a- _ _ - - - - - - - _ - - - - -4-4 
persons subject to law of war. 

Law of. See Law of War. 
Limitations on punishment, suspended - - - -__ 127c(5)---_- - - - - - - - - 25-10 

Warrant of attachment form - - - - - - - - - - -_ - - - - - - - 115d(3)----------..-23-4 
Warrant officer: 

Apprehension of, authority to  - - - - - - - - - _ - - - 19a- - - -_ - - -_ - - - - - - - 5-2 
Arrest of, authority to  . . . . . . . . . . . . . . . . . . . .  21a(l)_- - - - - - - - - - - - 5-4 
Assaulting, Article 91- 

Discussion----_--------------------- 170b------_-_-..-..-- 28-20 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  170b_- - -_ - - - - - - - - - - 28-20 
Specification form . . . . . . . . . . . . . . . . . . . .  App 6c(24) - - - - _ - _ - - A6-7 

Authority to  quell quarrels, frays, and dis- 
o r d e r s - - - - - - - - - - - - - - - - - - - - - - - 19b- - - - - - - - -_ - - - - - - 5-2 

Confinement-
Generally . . . . . . . . . . . . . . . . . . . . . . . . . . .  21a(l) - - - - - - - - - - - - - 5-4 
Sentence t o _ _ - - - - - - - - - - - - - - - - - - - - - - -  126d, - - - -_ - -_ - - - - - -25-4 

Court-martial member, eligibility _ _ - - -  _ - - - - 4a- - - - - -_- -  - - - - - - - - 2-1 
Discharge, dishonoral)le - - - - - - - - - - - - - - - - - - - 126d- - _ - - - - - - - - - - - - 25-4 
Disobeyance of, Article 91: 

Discussion--_----_------------------ 170c_- -_- - - - - - - - - - - 28-20 
Proof ---_-----------------.170c- - - - - - _ - - _ - - - - - 28-20- - - - . ----
Specification form - - -_ -_ - - - - - - - - -_- - - - App 6c(25) - - - -----.. A6 -7 

Disrespect toward- 
Discussion ---------_-_------------ . . - 28-20170d- - - - - - - - - - - - - - -
P r o o f - - - - - - _ - _ _ _ - _ - - - - - - - - - - - - - 170d_-._----------- 28-20 
Specification form - - - - - - - - - - - - - - - - - - - - App 6c(26) - - - - - - - - - A6-7 

Hard labor without confinement------..---- 126d, k- - - - - - - - - - - - - 25-4 
onj judicial punishment of - - - - - - - - - - - - _ _ _ - 131b- _ - - - - - - - - - - - - - 26-3 

Oaths to  charges - - - - - - - - - - _ - - - - -- - - - - - - - - 29e- - - - - - - - - - - - - - - - 7-1 
Quelling frays and disorders, authority to-  - - 19b- - - - - - - - - - - - - - - - 5-2 
Summary courts-martial, jurisdiction over-- 16a- - - - - - - - - - - - - - - - 4-6 
Treating with contempt or being disrespect- 

ful in  language or deportment toward. See 
Disrespect toward, this subject. 

Waste or spoilage, committing, Article 109: 
D i s c u s s i o n - - - - - - - - - - - - - - - - - - - - 188a--------------- 28-38 
P r o o f - - - - - - - - - - - - _ _ - - - - - - - - - - - - 188a--------------- 28-38 
Specification form--. - - - - - _ - __ _ _ - -- - - - -  - - - App 6c(69) - -  - - - - - - - A6-12 

Weapon, assault with dangerous, See Assault. 
Wearing unauthorized decoration or insignia: 

Specification form - - - - - - - -____ _ - _ -- - - - - - - App 6c(187) - - - - - - -  - A6-26 
Wife. See Husband and wife. 
Willful disobedience: 



Willful disobedience : 
Superior commissioned officer, Article 90- par. Page 

Discussion------------------------. .-- 169b--------------- 28-18 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  169b- _ - - - - - - - - - - - - - 28-19 
Specification form _ - - - - _ - _ _ _ - - - - - - - - - - -App 6c(23)--- - _ _ - - -A6-7 

Warrant, noncommissioned or petty officer, 
Article 91- 

Discuss ion- - - - -_- -_- -____- - - - - - - - - - - -  170c--------------- 28-20 
Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 7 0 ~ - - 28-20.------------
Specification form - - - - - - - - - _ - - - - - - - - - - - App 6c(25) - - - - - _ - - - A6-7 

Willfully failing to  do utmost t o  encounter, engage, 
capture, or destroy enemy, Article 99: 

Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  178h- -_ - - - - - - - - - - - - 28-29 
Specification form _- - - -_ _ _ - - - - - - _- - - - - - - - - - App. 6c(50) - - - - - - - - - A6-10 

Wiretapping, admissibility as evidence- - - _ _ - - - - - - 152- _ - _ - - - - - - --- - - - 27-62 
Withdrawal of specifications - - -_- - -  - - __ - - - - - -- _ - 56- - -_ - - - - - - - - - - - - - 10-5 
Witnesses : 

See also Evidence; Testimony. 
Absence 

Depositions of . . . . . . . . . . . . . . . . . . . . . . . .  145a- _ _ _ - - - A - - _ - - - - 27-42 
Ground for continuance_- - - - - - - _ _ _ - - - - 58c, f _ -  _ - _ - _- - - - - - -- 10-10, 10-11 
Stipulations of testimony-- - - - - - -__ - - - - 154b(2)- - - - - - - - - - - - - 27-72 

Accomplice--
Acts and statements of one used against 140b- - - - - - - - - - - - - - - 27-19 

other. 
Competency. . . . . . . . . . . . . . . . . . . . . . . . . .  148e- - - - - - - - - - - - - - - 27-51 . . 
Privilege. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  148e- - - - - - - - - - - - - - - 27-51 
Uncorroborated testimony of, effect- _ _ _ - 1 5 3 ~ -- - - - - - - - - - - - - - 27-65 

Accused--
Credibility- - - - - - - - - - - - - _ - _ - _ - _ _ - - _ - _ - 138f (2) -_-- - - - - _ - - - - 27-8 
Failure to  testify . . . . . . . . . . . . . . . . . . . . . .  72b, 150b - - - - - _ _ _ - - -13-1, 27-58 
Limited purpose - - - - - - _ _ _ - _ _ - - - - - - - - - -75c, 140a, 149b(l)--- 13-9, 27-14, 

27-54 
Rules governing -----__-_-------------. 27-54,148e, 149b(l), 150bL 27-51, 

27-57 
Additional, called by  court _ _ _ - - - - _ _ _ - - - - - - - 10-454b- - - - - - - - - - - - - - - -
Attachment of . . . . . . . . . . . . . . . . . . . . . . . . . . . .  115d(3)- - - - - - - - - - - - 23-4 
A t t e n d a n c e  

Generally. . . . . . . . . . . . . . . . . . . . . . . . . . . .  115- - - - - - - - -_ - - - - - - 23-1 . .
Civll~an- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 115d- - - - - - _ _ - - - -- - - 23-2 . . Mllltary---------:------------------- 115b---_---------_- 23-2 
Pretrial investigation - - - - - - - - - - - - - - - - .- 34d- _ _ - _ - - - - - - - - - - -7-10 
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