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INTRODUCTION

This manual incorporates changes prescribed in the amendment of
the Articles of War on 24 June 1948 and those indicated by experience
during the twenty years since the promulgation of the Manual for
Courts-Martial, 1928, particularly that gained during World War II.

THOMAS H. GREEN
Major General, United States Army
The Judge Advocate General



EXECUTIVE ORDER 10020

PRESCRIBING THE MANUAL FOR COURTS-MARTIAL, U. S. ARMY, 1949

By virtue of the authority vested in me by Chapter II of the act
of Congress entitled “An act to amend an act entitled ‘An Act for
making further and more effectual provision for the national defense,
and for other purposes,” approved June 3, 1916, and to establish mili-
tary justice,” approved June 4, 1920 (41 Stat. 787), as amended by
Title IT of the act entitled “An act to provide for the common defense
by increasing the strength of the armed forces of the United States,
including the reserve components thereof, and for other purposes,”
approved June 24, 1948 (62 Stat. 627), and as President of the United
States, I hereby prescribe the following Manual for Courts-Martial
to be designated as “Manual for Courts-Martial, U. S. Army, 1949.”

This manual shall be in force and effect in the Army of the United
States on and after February 1, 1949, with respect to all court-martial
processes taken on or after February 1, 1949: Provided, that nothing
contained in this manual shall be construed to invalidate any investi-
gation, trial in which arraignment has been had, or other action begun
prior to February 1, 1949; and any such investigation, trial, or action
so begun may be completed in accordance with the provisions of the
Manual for Courts-Martial, 1928: Provided further, that nothing
contained in this manual shall be construed to make punishable any
act done or omitted prior to the effective date of this manual which was
not punishable when done or omitted : And provided further, that the
maximum punishment for an offense committed prior to February
1, 1949, shall not exceed the applicable limit in effect at the time of
the commission of such offense.

A

Tar Waite House
December 7, 1948.



Chapter 1
MILITARY JURISDICTION

SOURCES—EXERCISE

1. SOURCES.—The sources of military jurisdiction include the
Constitution and international law. The specific provisions of the
Constitution relating to military jurisdiction are found in the powers
granted to Congress, in the authority vested in the President, and in
a provision of the fifth amendment.

2. EXERCISE.—Military jurisdiction is exercised by a belligerent
occupying an enemy’s territory (military government) ; by a govern-
ment temporarily governing the civil population of a locality through
its military forces, without the authority of written law, as necessity
may require (martial law) ; by a government in the execution of that
branch of the municipal law which regulates its military establish-
ment (military law); and by a government with respect to offenses
against the law of war,

The agencies through which military jurisdiction is exercised
include:

Military Commissions and Provost Courts for the trial of offenses
within their respective jurisdictions. These tribunals are summary
in nature, but so far as not otherwise provided have usually been guided
by the applicable rules of procedure and of evidence prescribed for
courts-martial.

Courts-martial—General, Special, and Summary for the trial of
offenders against military law and, in the case of general courts-martial,
of persons who by the law of war are subject to trial by military
tribunals.

Commanding officers exercising disciplinary powers under Article
104.

Courts of inquiry for the examination of transactions of officers or
soldiers, or accusations or imputations against them. See AR 600-300.

1



Chapter I1

COURTS-MARTIAL

CLASSIFICATION—COMPOSITION

3. CLASSIFICATION.—Courts-martial are classified as general,
special, and summary courts-martial (A. W. 3).

4. COMPOSITION.—a. Who may serve.—All officers in the active
military service of the United States shall be competent to serve on
courts-martial. All warrant officers in the active military service
shall be competent to serve on general and special courts-martial for
the trial of warrant officers and soldiers. Soldiers in the active mili-
tary service shall be competent to serve on general and special courts-
martial for the trial of enlisted persons when requested in writing by
the accused at any time prior to the convening of the court (A. W. 4).
For the competency of Marine Corps personnel to serve on courts-
martial when detached for service with the Army by order of the
President, see Article 4. Members of the Navy and of the Air Force
are not competent to serve on Army courts-martial.

No distinction exists between the various classes of officers or of
warrant officers and soldiers in the military service of the United
States, but the term “military service of the United States” as herein
used refers to the Army only. , '

For notes as to retired, reserve, National Guard, and temporary
Army of the United States officers, see the notes under Article 4,
Appendix 1.

No person shall be eligible to sit as a member of a general or special
court-martial when he is the accuser or a witness for the prosecution
(59;60; A. W. 4) or, in case of a rehearing, if he was a member of the
court which first heard the case (A. W. 52). No soldier may sit as a
member of a court-martial for the trial of another soldier who is as-
signed to the same company or corresponding military unit (see 58¢;
A. W. 16). Suspension from rank renders an officer ineligible to sit
as a member of a court-martial. For other cases in which a person
should not sit as a member of a general or special court-martial and
for grounds of challenge, see 58e.

The availability of certain persons for detail may be restricted by
regulations. See, for example, AR 60-5 (Chaplains).

2
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b. Number of members.—General courts-martial may consist of
any number of members not, less than five (A. W. 5) ; special courts-
martial may consist of any number of members not less than three
(A. W. 6); and a summary court-martial shall consist of one officer
(A. W. 7). '

¢. Rank of members—An officer may be tried only by a court-mar-
tial composed of officers. When it can be avoided a person in the
military service will not be tried by persons inferior to him in grade
or relative rank (A. W. 16) nor, in the case of an officer, by those
below him on the same promotion list. Relative rank is determined as
indicated in AR 600-15. A soldier who has requested in writing that
soldiers serve on the general or special court-martial which will try
his case, shall not, without his consent, be tried by a court the mem-
bership of which does not include soldiers to the number of at least
one-third of the total membership of the court (38¢; A. W. 4).

d. Qualifications of members.—When appointing courts-martial
the appointing authority shall detail as members those officers of the
command and, when eligible, those warrant officers and soldiers of the
command who in his opinion are best qualified for the duty by reason
of age, training, experience, and judicial temperament. Officers, war-
rant officers and soldiers having less than 2 years of service shall not,
if it can be avoided without manifest injury to the service, be appointed
as members of courts-martial in excess of a minority membership
" (A. W. 4). A summary court-martial should be selected from field
" officers whenever practicable.

¢. Law member for general court-martial.—The authority ap-
pointing a general court-martial shall detail as one of the members
a law member who shall be an officer of the Judge Advocate General’s
Corps or an officer who is a member of the bar of a Federal court or
of the highest court of a State of the United States and certified by
The Judge Advocate General to be qualified for such detail (A. W. 8).

Officers are qualified for detail as law members only if they are
Regular Army officers appointed in the Judge Advocate General’s
Corps, or non-regular officers of any component of the Army of the
United States on active Federal duty assigned to the Judge Advocate
General’s Corps by competent orders, or officers who have been certi-
fied by The Judge Advocate General as qualified to act aslaw members.

The order appointing a general court-martial will expressly state
the qualification of the law member as prescribed by Article 8. See
Appendix 2 for the form of statement of qualification.

Failure to appoint a law member of a general court-martial who is
qualified as prescribed in Article 8 renders any proceeding of such a
court void.



Chapter 11T

'COURTS-MARTIAL

APPOINTING AUTHORITIES—APPOINTMENT OF TRIAL JUDGE ADVO-
CATE, DEFENSE COUNSEL, ASSISTANTS

5. APPOINTING AUTHORITIES.—a. General courts-mar-
tial.—The President of the United States, the Superintendent of the
Military Academy and the commanding officers of commands of the
Army designated in Article 8 may appoint general courts-martial.
The mere assignment of an officer of the Judge Advocate General’s
Corps to a command does not alone empower the commander thereof
to appoint general courts-martial. While an officer of the Judge
Advocate General’s Corps is assigned as staff judge advocate of a
command as prescribed by The Judge Advocate General in accord-
ance with Article 47, jurisdiction to appoint general courts-martlal
is vested in the commandmg officer of that command.

When any commander authorized to appoint general courts-martial
is the accuser or the prosecutor in a case the court shall be appointed
by competent superior authority. He may appoint the court to try
any case in a subordinate command if he so desires. Thus if the
exigencies of the service interfere with the prompt disposition of
cases, a superior competent to appoint general courts-martial properly
may appoint courts for the trial of cases arising 1n a subordinate
command.

Whether the commander who convened the court is the accuser or
the prosecutor is mainly to be determined by his personal feeling or
interest in the matter. An accuser either originates the charge or
adopts and becomes responsible for it; a prosecutor proposes or un-
dertakes to have it tried and proved. = See 60 in this connection. Aec-
tion by a commander which is merely official and in the strict line of
his duty can not be regarded as sufficient to disqualify him. For ex-
ample, a division commander may, without becoming the accuser or
prosecutor in the case, direct a subordinate to investigate an alleged
offense with a view to formulating and preferring such charges as the
facts may warrant, and may refer such charges for trial as in other
cases. o

As Article 8 expressly designates those who have authority to ap-
point general courts-martial, it follows that no one else has such

4
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authority and that anyone having such authority cannot delegate or
transfer it to another. The authority of a commanding officer to
appoint general courts-martial is independent of his rank and is re-
tained by him as long as he continues to be such a commanding officer.
The rules as to the devolution of command in case of the death, dis-
ability or temporary absence of a commander are stated in Army
Regulations.

An officer who has power to appoint a general court-martial may
determine the cases to be referred to it for trial and may dissolve it,
but he cannot control the exercise by the court of the powers vested
in it by law. In this connection see Article 88. He may withdraw
any specification or charge at any time unless the court has reached
a finding thereon.

b. Special courts-martial.—The commandmg officer of a command
of the Army designated in Article 9 may appoint special courts-
martial.

The principles of the last four subparagraphs of 5¢ apply to special
courts-martial. See Article 9 as to accusers or prosecutors.

A battalion or other unit is “detached” when isolated or removed
from the immediate disciplinary control of a superior in such a man-
ner as to make its commander primarily the one to be looked to by
superior authority as the officer responsible for the administration of
the discipline of the soldiers composing the unit. Whenever there is
doubt whether a unit is detached in the sense of Article 9, the matter
will be referred to the officer exercising general court-martial juris-
diction over the command, and his determination shall be final. The
term “detached” is used in a disciplinary sense and is not necessarily
limited to what constitutes detachment in a physical or tactical sense.
For instance, the commanding officer of a field artitlery battalion
which is part of a division, if responsible directly to the division
commander for the discipline of the battalion, may appoint special
courts-martial even though there is a division artillery commander
who controls the battalion in other matters. The power of the bat-
talion commander to appoint such courts is subject to the power of
the division commander to reserve to himself the right to appoint
special courts-martial for any or all subordinate units and detach-
ments in his command. However, a subordinate commander may
exercise his power to appoint special courts-martial unless a competent
superior commander reserves that power to himself and so notifies
the subordinate.

c¢. Summary court
mands of the Army designated in Article 10 may appoint summary
courts-martial, but such summary courts-martial may in any case be
appointed by superior authority when by the latter deemed desirable.
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When but one officer is present with a command he shall be the sum-
mary court-martial of that command and shall hear and determine
cases brought before him (A. W. 10), and no order appointing the
court need be issued. When more than one officer is present, a sub-
ordinate officer will be appointed summary court-martial.

If the appointing authority of a summary court or the summary
court officer is the accuser or the prosecutor of the person or persons
to be tried, it is discretionary with the appointing authority whether
he will forward the charges to superior authority with a recommenda-
tion that the summary court be appointed by the latter; but the fact
that the appointing authority or the summary court officer is the ac-
cuser or prosecutor in a particular case does not invalidate the trial

The principles of the fourth and fifth subparagraphs of 5¢ and the
third subparagraph of 56 apply to summary courts-martial.

6. APPOINTMENT OF TRIAL JUDGE ADVOCATE, DE-
FENSE COUNSEL, ASSISTANTS.—For each general or special
court-martial she authority appointing the court shall appoint a trial
judge advocate and a defense counsel, and one or more assistant trial
judge advocates and one or more assistant defense counsel when neces-
sary. The trial judge advocate and defense counsel of each general
court-martial shall, if available, be members of the Judge Advocate
General’s Corps or officers who are members of the bar of a Federal
court or of the highest court of a State of the United States. In all
cases in which the officer appointed as trial judge advocate shall be a
member of the Judge Advocate General’s Corps or an officer who is a
member of the bar of a Federal court or of the highest court of a State,
the officer appointed as defense counsel shall be either a, member of the
Judge Advocate General’s Corps or an officer who is a member of the
bar of a Federal court or of the highest court of a State of the United
States (43; A. W. 11).

The term “member of the Judge Advocate General’s Corps” as used
in the foregoing subparagraph includes all Regular Army officers
appointed in the Judge Advocate General’s Corps, and all non-regular
officers of any component of the Army of the United States on active
Federal duty assigned to the Judge Advocate General’s Corps by com-
petent orders. :

In any case in which a trial judge advocate of a court-martial is a
member of the Judge Advocate General’s Corps or a member of the
bar of a Federal court or of the highest court of a State, the order
appointing the court will expressly state the qualifications of both the
trial judge advocate and the defense counsel as prescribed by Article
11. See Appendix 2 for the form of statements of qualification.

No person who has acted as a member, trial judge advocate, assistant
trial judge advocate, or investigating officer in any case shall subse-
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quently act in the same case as defense counsel or assistant defense
counsel unless expressly requested by the accused (56; App. 5 and 6;
A. W. 11). No person who has acted as a member, defense counsel,
assistant defense counsel, or investigating officer in any case shall sub-
sequently act in the same case as a member of the prosecution
(A. W. 11).

In general, it is desirable that as many assistant defense counsel as
assistant trial judge advocates be appointed, and that officers be ap-
pointed as assistant defense counsel and assistant trial judge advocates
who have comparable military experience and legal qualifications.
When the conduct of the prosecution in any case before a court-martial
devolves upon an assistant trial judge advocate who is a member of
the Judge Advocate General’s'Corps or is a member of the bar of a
Federal court or the highest court of a State, and neither the defense
counsel nor any of his assistants or individual counsel present is a
member of the Judge Advocate General’s Corps or a member of the
bar of a Federal court or the highest court of a State, the proceed-
ings will be adjourned pending procurement for the conduct of the
defense of a defense counsel who is a member of the Judge Advocate
General’s Corps or a member of the bar of a Federal court or of the
highest court of a State, unless the accused expressly consents to pro-
ceeding with the trial in the absence of such legally qualified defense
counsel. In this connection, see 43.

- The power of appointment under Article 11 cannot be delegated.

808220°—48—2



Chapter 1V

COURTS-MARTIAL

JURISDICTION IN GENERAL—JURISDICTION OF GENERAL, SPECIAL,
AND SUMMARY COURTS-MARTIAL

7. JURISDICTION IN GENERAL—Source, Nature, and Req-
uisites.—While courts-martial have no part of the jurisdiction set
apart under the article of the Constitution which relates to the judi-
cial power of the United States, they have an equally certain constitu-
tional source. They are established under the constitutional power
of Congress to make rules for the government and regulation of the
land forces of the United States, and they are recognized in the provi-
sions of the fifth amendment expressly exempting “cases arising in the
land and naval forces” from the requirement as to presentment and
indictment by grand jury.

The jurisdiction of courts-martial is entirely penal or disciplinary.
They have no power to adjudge the payment of damages or to collect
private debts (116¢g). _

“Courts-martial are lawful tribunals, with authority to determine
finally any case over which they have jurisdiction, and their proceed-
ings, when confirmed as provided, are not open to review by the civil
tribunals, except for the purpose of ascertaining whether the military
court had jurisdiction of the person and subject matter, and whether,
though having such jurisdiction, it had exceeded its powers in the
sentence pronounced.” (Grafton ». U. S., 206 U. 8. 333, 347-348)

The proceedings, findings, and sentences of courts-martial as ap-
proved, reviewed or confirmed pursuant to the Articles of War are
final and conclusive, and orders publishing the proceedings of courts-
martial and all action taken pursuant to such proceedings are binding
upon all departments, courts, and agencies and officers of the United
States, subject only to action upon application for a new trial as pro-
vided in Article 53 (A. W. 502). Only a Federal court has jurisdic-
tion on writ of habeas corpus to inquire whether a court-martial has
jurisdiction of the person and the subject matter or whether it
exceeded its powers. See chapter XXX,

The jurisdiction of courts-martial does not, in general, depend on
where the offense was committed. See, however, Article 92 as to
murder and rape and 183¢ (A. W. 96) as to crimes not capital.

8
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The jurisdiction of a court-martial—its power to try and determine
a case—and hence the validity of each of its judgments, is conditioned
upon these indispensable requisites: That the court was appointed
by an official empowered to appoint it; that the membership of the
court was in accordance with law with respect to number and com-
petency to sit on the court; and that the court thus constituted was
invested by act of Congress with power to try the person and the
offense charged.

8. JURISDICTION IN GENERAL—Persons.—As to persons
subject to military law, see Article 2 and the notes thereunder (App.
1). In addition to the persons described in Article 2 the following
persons are subject to military law:

While so serving, officers and enlisted men of the Medical Depart-
ment of the Navy serving with a body of marines detached for serv-
ice with the Army in accordance with the provisions of section 1621
of the Revised Statutes (act 29 Aug. 1916, 839 Stat. 573; 34 U. S. C.
716). ‘

Various other classes of persons described in particular statutes
which, being of infrequent application, are merely cited in the notes
under Article 2, Appendix 1.

For the jurisdiction of general courts-martial to try persons who
by the law of war are triable by military tribunals, see 12.
- 9. JURISDICTION IN GENERAL—Contempts.—A military
tribunal may punish as for contempt any person who uses any menac-
ing words, signs, or gestures in its presence or who disturbs its pro-
ceedings by any riot or disorder (A.W.32). See 109 (Contempts).

10. JURISDICTION IN GENERAIL—Termination.—General
Rule.—The general rule to be followed in the Army is that court-
martial jurisdiction over officers, cadets, soldiers, and others in.the
military service of the United States ceases on discharge or other
separation from such service and that jurisdiction as to an offense
committed during a period of service thus terminated is not revived
by reentry into the military service.

Exceptions.—To this general rule there are, however, some excep-
tions which include the following:

Jurisdiction as to certain cases of conspiracy, fraud and stealing
is not terminated by discharge or dismissal (A. W. 94).

All persons under sentence adjudged by court-martial remain
subject to military law while under sentence (A. W. 2).

If a soldier obtains his discharge by fraud, the discharge may be
canceled and the soldier arrested and returned to military control.
He may also be required to serve out his enlistment and may be
tried for his fraud.
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A discharge, other than dishonorable or bad conduct, releases
only from the particular contract and term of enlistment to which
it relates and therefore does not terminate cther subsisting enlist-
ments or relieve the soldier from liability to trial by court-martial
for an offense committed during any of such enlistments. On the
other hand, a dishonorable or bad conduct discharge terminates all
subsisting enlistments, and a soldier so discharged can not be tried
by court-martial for an offense committed during any enlistment,

.except as provided in Article 94 and as stated in the next sub-
- paragraph.

In certain cases, if the person’s discharge or other separation does
not interrupt his status as a person belonging to the general cate-
gory of persons subject to military law, court-martial jurisdiction
does not terminate. Thus, when an officer holding an emergency
commission was discharged from that commission by reason of his
acceptance of a commission in the Regular Army, there being no
interval between services under the respective commissions, it was
held that there was no termination of the officer’s military status—
merely the accomplishment of a change in his status from that of a
temporary to that of a permanent officer—and that court-martial
jurisdiction to try him for an offense (striking enlisted men) com-
mitted prior to the discharge was not terminated by the discharge.
So also a dishonorably discharged general prisoner was tried for
an offense committed while a soldier and prior to his dishonorable
discharge, and it was held that the discharge did not terminate his
amenability to trial for the offense.

Effect of Escape.—The escape of the accused after arraignment and
during trial does not terminate the jurisdiction of the court, which
may proceed with the trial notwithstanding his absence.

Effect of Termination of Term of Service.—Jurisdiction, having
attached by commencement of action with a view to trial—as by
arrest, confinement, or filing of charges—continues for all purposes of
trial, sentence and punishment. If action is initiated with a view
to trial because of an offense committed by an individual prior to the
normal date of expiration of his period of service, he may be retained
in the service for trial to be held after his period of service would
otherwise have expired.

11. JURISDICTION IN GENERAL—Exclusive and Nonexclu-
sive.—Courts-martial have exclusive jurisdiction of purely military
offenses. But a person subject to military law is, as a rule, subject to
the law applicable to persons generally, and if by an act or omission
he violates an Article of War and the local criminal law, the act or
omission may be made the basis of a prosecution before a court-mar-
tial or before a proper civil tribunal, and in some cases before both.
See 68, The jurisdiction which first attaches in any case is, generally,

¢
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entitled to proceed.  For 11m1ta,t10n as to the crimes of murder and
rape, see Article 92.

‘When any person subject to military law, except one who is held
by the military authorities to answer for a crime or offense punish-
able under the Articles of War, or who is awaiting trial, or result of
trial, or who is undergoing sentence for a crime or offense punishable
by the Articles of War, is accused of a crime or offense committed
within the geographical limits of the States of the Union and the Dis-
trict of Columbia and punishable by the laws of the land, the com-
manding officer is required, except in time of war, upon application
duly made, to use his utmost endeavor to deliver over such accused
person to the civil authorities, or to aid the officers of justice in appre-
hending and securing him, in order that he may be brought to trial
(A. W.74). See AR 600-355 for policy with respeet to Article 74.

Under international law, jurisdiction over persons in the military
service of the United States or other sovereign who commit offenses
in the territory of a frlendly foreign state in which the visiting army
is by consent quartered or in passage, remains in the visiting sovereign.
This is an incident of sovereignty which may be waived by the visit-
ing soverelgn and is not a right of the individual concerned.

The provisions of the Articles of War conferring jurisdiction upon
courts-martial shall not be construed as depriving military commis-
sions, provost courts, or other military tribunals of concurrent juris-
diction over offenders or offenses that by statute or by the law of war
are triable by such military commissions, provost courts or other mili-
tary tribunals (A. W. 15). See Articles 80 to 82, inclusive, for some
of the instances of concurrent jurisdiction.

- 12. JURISDICTION OF GENERAL COURTS-MARTIAL—-
Persons and Offenses.—General courts-martial have power to try any
person subject to military law for any crime or offense made punish-
able by the Articles of War. In addition they have power to try any
other person who by the law of war is subject to trial by military
tribunals for any crime or offense against the law of war and for any
crime or offense against the law of occupied enemy territory whenever
the local civil authority is superseded in whole or in part by the mili-
tary authority of the occupying power. The law of occupied enemy
territory includes the local criminal law as adopted or modified by
competent authority, and the proclamations, ordinances, reg'ulatlons
or orders promulgated by competent authority of the occupying power.

13. JURISDICTION OF GENERAL COURTS-MARTIAL-—
Punishments.—General courts-martial have the power to adjudge any
punishment authorized by law or the custom of the service (A. W. 12)
within certain limitations. The more important limitations are:
certain punishments are mandatory under the law, for example, that
prescribed by Article 95; the discretion of courts-martial to adjudge
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punishments may be limited under Article 45; the death penalty ¢an
be imposed only when specifically authorized (A. W. 43) ; and certain
kinds of punishments are prohibited (A. W.41). ' :

The statutory limitations just mentioned and other limitations are
considered in connection with other topics. See in particular 115—117
(Punishments).

14. JURISDICTION OF SPECIAL COURTS-MARTIAL—Per-
sons and Offenses.—Special courts-martial shall have power to try
any person subject to military law for any crime or offense not capital
made punishable by the Articles of War, but the officer competent to
appoint a general court-martial for the trial of any particular case
may, when in his judgment the interests of the service so require, cause
any case to be tried by a special court-martial notwithstanding the lim-
itations upon jurisdiction of special courts-martial as to capital offenses
(A.W. 13)

The crimes and offenses denounced in Articles 64, 66, 67, and 92
(except murder not premeditated) are capital at all tlmes those de-
nounced by Articles 58, 59, 75 to 78, inclusive, 81, 82, and 86 are capital
1f committed in time of war.

Although capital under one of the articles cited, a crime or offense
is not capital within the meaning of Article 13 if the applicable maxi-
mum limit of punishment prescribed by the President under Article 45 °
is less than death ; or whenever, in any case in which the death penalty
is authorized by law but is not mandatory, the authority competent
to appoint a general court-martial shall have directed that the case be
treated as not capital (A. W. 25). However, no crime or offense, capi-
tal or otherwise, for which a mandatory punishment is prescribed can
be tried by a special court-martial if such punishment is beyond the
power of a special court-martial to adjudgt. Thus a case of premedi-
tated murder can not properly be referred to a special court-martial
for trial because the penalty in the event of conviction must either
be death or imprisonment for life,

15. JURISDICTION OF SPECIAL COURTS-MARTIAL—Pun-
ishments.—Special courts-martial can not adjudge death, dishonor-
able discharge or dismissal, confinement in excess of 6 months, or’
forfeiture of more than two-thirds pay per month for a period of not
exceeding 6 months (A, W. 13). Subject to approval of the sentence
by an officer exercising general court-martial jurisdiction (A. W. 47d),
and subject to appellate review by The Judge Advocate General and
appellate agencies in his office (A. W. 50¢), a special court-martial may
adjudge a bad conduct discharge in the case of an enlisted person, but
a bad conduct discharge shall not be adjudged by a special court-
martial unless a complete record of the proceedings of, and testimony
taken by, the court is prepared in the case (A. W. 13). Even when a
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bad conduct discharge is adjudged, a special court-martial is limited
by Article 13 to the adjudgment of a forfeiture of two-thirds pay per
month for 6 months. As to other limitations see 115-117 (Punish-
ments).

16. JURISDICTION OF SUMMARY COURTS-MARTIAL—
Persons and Offenses.—Summary courts-martial have power to try
any person subject to military law, except an officer, a warrant officer,
or a cadet, for any crime or offense not capital made punishable by the
Articles of War; but noncommissioned officers shall not, if they ob-
ject thereto, be brought to trial before a summary court-martial with-
out the authority of the officer competent to bring them to trial before a
special court-martial; and the President may, by regulations, except
from the jurisdiction of summary courts-martial any class or classes
of persons subject to military law (A. W. 14).

Under the authority of Article 14, persons of actual, relative or as-
similated rank above that of the third enlisted grade are hereby. ex-
cepted from the jurisdiction of summary courts-martial, but noncom-
missioned officers of the first two grades may be tried by summary
courts-martial if they specifically consent thereto in writing. See Ap-
pendix 8 for the form of consent.

Other noncommissioned officers may be tried by summary courts-
martial, either if they do not object, or if they have objected, when
such trial is thereafter directed by the officer competent to bring them
to trial before a special court-martial.

17. JURISDICTION OF SUMMARY COURTS- MARTIAL—
Punishments.—A summary court-martial can not adjudge dishonor-
able discharge or bad conduct discharge of a soldier (A. W. 108),
confinement in excess of one month, restriction to limits for more than
three months, or forfeiture or detention of more than two-thirds of
pay for one month (A. W. 14). See also 115-117 (Punishments).

The maximum amounts of confinement and forfeiture (or of con-
finement and detention) may be imposed together in one sentence.
Since confinement and restriction to limits are both forms of depri-
vation of liberty, only one of those punishments may be imposed in
maximum amount in any one sentence. An apportionment must be
made if it is desired to adjudge both forms of punishment, confine-
ment and restriction to limits, in one and the same sentence. For ex-
ample, assuming the punishment to be in conformity with other lim-
itations, a summary court might impose confinement at hard labor for
15 days; restriction to limits for 45 days; and forfeiture of two-thirds
of one month’s pay-

A summary court-martial has the power to ad]udge, in addition to
or in lieu of other punishments, reprimand or admonition and to ad-
judge the reduction of soldiers to the lowest enlisted grade.



 Chapter V

ARREST AND CONFINEMENT

SCOPE—GENERAL AND MISCELLANEOUS—WHO MAY ARREST OR CON-
. FINE—-DURATION AND TERMINATION—ARREST OF DESERTERS BY
CIVIL OFFICERS—ARREST OF DESERTERS BY CIVILIANS GENERALLY

18. SCOPE.—The paragraphs on this subject deal primarily with
the arrest or confinement of persons subject to military law in con-
nection with trial by court-martial, and deal only incidentally or not
at all with the arrest and confinement of such persons for other pur-
poses, with the arrest and confinement of persons not subject to mili-
tary law, and with various other matters touching arrest and confine-
ment such as those discussed in 156, 157, and 161. See in this connec-
tion AR 600-855 and 600-375.

19. GENERAL AND MISCELLANEOUS.—¢. Basic considera-
tions.—Any person subject to military law charged with crime or with
a serious offense under the Articles of War shall be placed in confine-
ment or in arrest as circumstances may require, but when charged with
a minor offense only, he shall not ordinarily be placed in confinement
(A. W. 69). The foregoing provision is not mandatory and its exer-
- cise rests within the discretion of the person vested with power to
arrest or confine. The character and duration of the restraint im-
posed before and during trial, and pending final action upon a case,
will be the minimum necessary under the circumstances. No restraint
need be imposed in cases involving minor offenses.  Asfailure to arrest
or confine does not affect the jurisdiction of the court.

No person subject to military law shall be confined with enemy
prisoners or any foreign nationals outside the continental limits of
the United States, nor shall any accused who is confined while await-
ing trial be made subject to punishments or penalties other than con-
finement for any offense with which he stands charged prior to execu-
tion of an approved sentence on charges against him (A. W. 16).
Prisoners whose sentences have not been approved and ordered exe-
cuted will be distinguished from prisoners who are serving sentences.
They will be accorded the facilities, accommodations, treatment, and
training prescribed for unsentenced prisoners in accordance with
Army Regulations, and they will not forfeit pay or allowances during
the period of confinement except pursuant to sentences ordered exe-
cuted. See AR 600-375,

14
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b. Arrest defined-—status of persons in arrest.—Arrest, as used
in this chapter, is moral restraint imposed upon a person by oral or
written orders of competent authority limiting his personal liberty
pending disposition of charges. ' The restraint imposed is binding
upon the person arrested, not by physical force, but by virtue of his
moral and legal obligation to obey the order of arrest. A person
placed in arrest shall be restricted to his barracks, quarters or tent,
unless such limit§ shall be enlarged by proper authority (A. W. 69).
He is subject to the restrictions incident to arrest prescribed in AR
600-855.. A person in the status of arrest cannot be required to per-
form his full military duty, since placing him on duty inconsistent
with such status terminates his arrest. This, however, does not pre-
vent his being required to do ordinary cleaning or policing about his
quarters, or to take part in routine training not involving the exer-
cise of command or the bearing of arms. If he breaks his arrest by
going beyond the limits specified in the order of arrest, he is subject
to trial (A. W. 69).

A commanding officer may, within his d1scret10n and without im-
posing arrest, restrict an accused person administratively to specified
areas of a military command with the further provision that he will
participate in all military duties and activities of his organization
while under such restraint. Thus an accused person may be required
to remain within a specified area at specified times either because his
continued presence pendlng investigation may be necessary or because
it may be considered a wise precaution admlnstratlvely to restrict him
to such an area in order that he may not again be exposed to the
temptation of misconduct similar to that for which he is already under
charges. Violations of such administrative restrictions are punish-
able as are breaches of punitive restriction.

¢. Confinement defined—status of confinement prior to trial.—
Confinement is physical restraint imposed by order of competent au-
thority, either oral or written, depriving a person of liberty pending
the disposition of charges. Confinement will not be imposed pending
trial unless deemed necessary to assure the accused’s presence at trial,
or because of the seriousness of the offense charged, as for an offense
involving moral turpitude.

d. Procedure for arresting or conlinmg.—-—(l) Preliminary in-
quiry into offense.~No authority shall order a person into arrest or
confinement unless he has personal knowledge of the offense or has
made inquiry into it. Full inquiry is not. required, but the known facts
should be sufficient to furnish reasonable grounds for believing that the
offense has been committed by the person to be restrained.

(2) Procedural steps to arrest.—An arrest is imposed by notifying
the person to be arrested that he is under arrest and informing him
_ of the limits of his arrest.
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(8) ‘Procedural steps to confine—A person to be confined is placed
under guard and taken to the guardhouse or other place of confine-
ment. The authority ordering confinement will deliver to the com-
mander of the guard or to the prison officer a written statement of the
name, grade, and organization of the prisoner and of the Articles of
War which he has allegedly violated. See AR 600-355. Unless such
a written statement is delivered with the prisoner, the commander of
the guard may refuse to receive the prisoner (A. W, 71),

For reports and other action required in case of confinement or
arrest and for action required when a commanding officer places an
officer in arrest or confinement without preferring charges, see AR
600-355.

20. WHO MAY ARREST OR CONFINE.—a. General.—Except
as prescribed in ¢ below, persons subject to military law may be placed
in arrest or confinement as follows:

(1) Officers and warrant officers—By commanding officers only, in
person or through other officers, or by oral or written orders or com-
munications. The authority to place officers and warrant officers in
arrest or confinement will not be delegated. The term “commanding
officer” shall be construed to refer to an officer commanding a post,
camp, or station or other place where troops are on duty, and the
officer commanding a body of troops who, under Article 10, has power
to appoint a summary court-martial.

(2) E'nlisted persons.—By officers only, in person or through other
persons subject to military law, or by oral or written orders or com-
munications. The officer in command of any company or detachment
may delegate to the noncommissioned officers thereof authority to place
enlisted persons who are assigned or attached to his company or detach-
ment, or are temporarily within its jurisdiction, e. g., in quarters or
camp, in arrest or confinement as a means of restraint at the 1nstant
when restraint is necessary.

b. Authority of military police.—(1) In the execution of their
police duties, military police, and such persons as are designated pur-
suant to orders of an appropriate commanding officer to perform mili-
tary police duties, are vested with such powers of arrest or confine-
ment over persons subject to military law as are provided by Army
Regulations. See AR 600-355.

(2) The authority to arrest or confine persons not specifically men-
tioned herein is set forth in AR 600-355.

¢. In quarrels, frays or disorders—All officers, warrant officers
and noncommissioned officers have power to part and quell all quar-
rels, frays and disorders among persons subject to military law and
to order officers who take part in the same into arrest and other per-
sons subject to military law into arrest or confinement, as circum-
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stances may require, until their proper superior officer is acqua,inted
therewith (A. W. 68).

d. Authorzty of trial judge advocate to restraln.—-A tr1al ]udge
advocate of a court-martial, as such, has no authority to place in
arrest an officer or soldier about to be tried by the court. These are
duties which devolve upon the convening authority or upon the post
commander or other proper officer in whose custody or command the
accused is at the time. .

¢. Authority of courts-martial to restrain.—A court-martial has
no control over the nature of the arrest or other status of restraint of
a prisoner except as regards his custody in its presence.

f. Responsibility for restraint after trial.—Upon notification
from a trial judge advocate of the result of trial (see 415) a com-
manding officer will take prompt and appropriate action with re-
spect to the restraint of the person tried. Such action, depending on
the circumstances, may involve the immediate release of the person
from any restraint, or the imposition of any necessary restraint pend-
ing final action on the case.

21. DURATION AND TERMINATION.—Although charges
should be preferred promptly (26; A. W. 70) the accused is not auto-
matically released from restraint because of any delay in preferring
the charges. He must remain in arrest or confinement until released
by proper authority. The proper -authority to release the accused
from arrest is normally the officer who imposed the arrest. The proper
authority to order release from confinement is the commanding
officer to whose command the guardhouse or prison is subject. Once
the prisoner is turned over to the guard, he passes beyond the control
and power to release of the officer who initially ordered him con-
fined, unless such officer is the commanding officer described above.
The release of a prisoner without proper authority is a punishable
offense (A. W.78). Undue delay in preferring or prosecuting charges
should be investigated with a view to prompt disposition of the
case or the release of the accused from arrest or confinement by com-
petent authority when appropriate. In this connection see 26 and
Article 70.

22. ARREST OF DESERTERS BY CIVILIANS—Civil Offi-
cers.—Any civil officer having authority to arrest offenders under the
laws of the United States, or of a State, Territory, District or pos-
session of the United States may arrest summarily a deserter from
the military service of the United States and deliver him to the mili-
tary authorities of the United States (A. W. 106).

The right of the United States to arrest and bring to trial 8 deserter
is paramount to any right of control over him by a parent on the
ground of his minority. See 189.
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23. ARREST OF DESERTERS BY CIVILIANS—Civilians
Generally.—A private citizen has no authority as such, without the
order or direction of a military officer, to arrest or detain a deserter
from the Army of the United States (Kurtz ». Moffit, 115 U.S. 487) ;
but sending out a description of a deserter with a request for his arrest
and the offer of a reward for his apprehension and delivery, coupled
with the provisions of law and regulations authorizing the payment
of such reward, is sufficient authority for the arrest of a deserter by a
private citizen. .

The fact that the person who arrested and delivered a deserter was
not authorized to do so is not a legal ground for the dlscharge of the
deserter from military custody. .



Chapter VI

PREPARATION OF CHARGES

DEFINITIONS—WHO MAY INITIATE; WHO MAY PREFER; ORDERING
PREFERMENT—WHEN PREFERRED—GENERAL RULES AND SUGGES-
TIONS—DRAFTING OF CHARGES—DRAFTING OF SPECIFICATIONS

24. DEFINITIONS.—The formal written accusation in court-mar-
tial practice consists of two parts, the technical charge and the specifi-
cation. For offenses in violation of the Articles of War, the charge
merely indicates the article the accused is alleged to have violated,
while the specification sets forth the specific facts and circumstances
relied upon as constituting theviolation. Each specification, together
with the charge under which it is placed, constitutes a separate accusa-
tion. The term “charges” or “charges and specifications” is applied
to the formal written accusation or accusations against the accused.

New and separate charges preferred after others have been preferred
are known in military law as “additional charges”. They may relate
to transactions not known at the time or to offenses committed after
the original charges were preferred. Charges of this character do not
require a separate trial, and, subject to the completion of the prelimi-
nary procedure necessary for all charges, may be tried with the origi-
nal ones.

25. WHO MAY INITIATE; WHO MAY PREFER; ORDER-
ING PREFERMENT.—Charges are frequently initiated by some-
one bringing to the attention of the military authorities information
concerning a supposed offense committed by a person subject to mili-
tary law. Such information may, of course, be received from anyone,
whether subject to military law or not.

~ Any person subject to military law may prefer charges, even though
he be under charges, in arrest or in confinement. In the absence of
personal knowledge, the accuser must make inquiry into the alleged
cffenses to avoid preferring charges which are either groundless or
inappropriate to the offenses committed. Instead of preferring
charges it is ordinarily preferable, especially in a minor case, to inform
the accused’s immediate commanding officer of the matter.

A person subject to military law can not legally be ordered to prefer
charges to which he is unable truthfully to make the requiréd oath
on his own responsibility, but he may legally be ordered by a proper

19
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superior to prefer such charges as in the subordinate’s opinion he may
properly substantiate by the required oath. See 5a.

26. WHEN PREFERRED.—When any person subject to military
law is placed in arrest or confinement, immediate steps will be taken
to try the person accused or to dismiss the charge and release him. Any
officer who is responsible for unnecessary delay in investigating or,
carrying the case to a final conclusion shall be punished as a court-
martial may direct (A. W.70). When it is intended to prefer charges,
they should be preferred without unnecessary delay. An accumula-
tion or saving up of charges through improper motives is prohibited ;
but when a good reason exists (as when in the interest of discipline
it is advisable to exhibit a continued course of conduct) a reasonable
delay is permissible if the person concerned is not in arrest or con-
finement. See 21.

Ordinarily charges for an offense should not be preferred against
an individual if, after exhaustive investigation, the only available evi-
dence that the offense was committeed is his statement that he com-
mitted it.

27. GENERAL RULES AND SUGGESTIONS.—Before draft-
ing charges and specifications the accuser should make an analysis
of the facts and a study of the pertinent paragraphs of chapter XXIX,
in which appear the elements of proof of various offenses, and of
Appendix 4, in which the forms of specifications are set forth.

One transaction, or what is substantially one transaction, should
not be made the basis for an unreasonable multiplication of charges
against one person. A soldier should not be charged with both dis-
orderly conduct and assault if the disorderly conduct consisted in
making the assault, or with both a failure to report for a routine
scheduled duty, such as reveille, and with absence without leave if
the failure to report occurred during the period for which he is
charged with absence without leave. The larceny of several articles
should not be alleged in several specifications, one for each article,
when the larceny of all of them can properly be alleged in one speci-
fication (180¢). If a soldier willfully disobeys an order to do a certain
thing, and persists in his disobedience when the same order is given
by the same or other superior, a multiplication of charges of dis-
obedience should be avoided (1526). There are times, however, when
sufficient doubt as to the facts or the law exists to warrant making one
transaction the basis for charging two or more offenses. -

Ordinarily charges for minor derelictions should not be joined with
charges for serious offenses, For example, a charge of failure to repair .
for reveille should not be joined with a charge of burglary. If, how-
ever, the minor offense serves to explain the circumstances of the
greater offense, it is permissible to charge both.

)
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A joint offense is one committed by two or more persons acting
together in pursuance of a common intent. Anyone who commits an
offense against the United States, or aids, abets, counsels, commands,
induces or procures its commission, is a principal; and anyone who
causes an act to be done, which if directly performed by him would
be an offense against the United States, is also a principal and punish-
able as such. But an accessory after the fact cannot be charged as a
principal. A person whose only connection with a larceny was that
he received the stolen goods, knowing them to be stolen, cannot be
charged with the larceny, although he may be charged with wrongfully
receiving stolen property. Offenders are properly joined only if there
is a common unlawful design or purpose; the mere fact that several
persons happen to have committed the same types of offenses at the
same time, although material as tending to show concert, does not
necessarily establish it. The fact that several soldiers happen to have
absented themselves wjthout leave at about the same time will not,
in the absence of evidence indicating a conspiracy, justify joining them
in one specification, for they may merely have been availing them-
selves of the same opportunity of leaving.

In joint offenses the participants may be separately or ]01nt1y
charged. The preparation of joint charges is discussed in detail in
Appendix 4, Insfructions f. The advantage of a joint charge is that
all the accused will be tried at one trial, thereby saving time, labor
and expense. This must be weighed against the possible unfairness
to the accused which may result if their defenses are inconsistent or
antagonistic. See 704 (Motion to Sever). In drafting charges in
such cases it must also be remembered that an accused cannot be
called as a witness for the prosecution without his consent (134d). If,
therefore, the testimony of an accomplice is necessary, such accomplice
should not be tried jointly with those against whom he is expected
to testify.

28. DRAFTING OF CHARGES.—The technical charge should be

. appropriate to all specifications under it, and ordinarily will be writ-
ten: “Violation of the —____.___ Article of War,” giving the number
of the article. Neither the designation of a wrong article nor the fail-
ure to designate any article is ordinarily material, provided the speci-
fication alleges an offense of which courts-martial have jurisdicition.
However, if an offense is alleged for which a mandatory punishment
is prescribed by a particular Article of War, such as premeditated
murder (A. W. 92), a violation of that particular article must be al-
leged. See also 78b. For other instructions see Appendlx 4

29. DRAFTING OF SPECIFICATIONS.
should include the following:
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The name of the accused person and a showing, either by a de-
scription of such person by rank and organization or otherwise, that
the accused is within court-martial jurisdiction as to persons. For
rules as to the use of the christian name, use of an alias, change in
rank, general prisoner, and similar matters see the instructions in
Appendix 4. The serial number of the accused should not appear in
the specmcatlon

A statement in simple and concise language of the facts consti-
tuting the offense. The facts so stated will include all the elements
of the offense sought to be charged. In this connection, see the fourth
subparagraph of 87b6. Any intent, or state of mind such as guilty
knowledge, expressly made an essential element of an offense should
be alleged ; thus a misappropriation in violation of Article 94 should
be alleged as “knowingly and willfully” done, If the alleged acts
of the accused are not-in themselves criminal or contrary to the cus-
tom of the service but are made an offense by statute (including
Articles 95 and 96) or regulations, words importing criminality
such as “wrongfully”, “unlawfully”, “without authority”, “dishon-
orably” or “feloniously”, depending upon the nature of the par-
ticular offense involved, should be used to describe the accused’s acts.
To a reasonable extent matters of aggravation may be recited. If
applicable, the wording of the appropriate Article of War or other
statute should be used in preference to a supposedly equivalent ex-
pression. In charging a person with being found drunk on duty,
the specification should not allege that he was found intoxicated on
duty.

A statement of when and where the offense was committed. Ex-
amples of the correct form for alleging time and place appear in
Appendix 4, Instructions g.

6. One specification should not allege more than one offense either
conjunctively or in the alternative. Thus a specification should not
allege that the accused “lost and destroyed” or that he “lost or des-
troyed” certain property.

¢. A specification alleging the violation of a written order, or of
any written obligation—as an oath of allegiance or a parole—should
set forth the writing, preferably verbatim, and the act or acts which
constitute the alleged violation. Oral statements should be set out as
nearly as possible in exact words, but should always be qualified by
the words “or words to that effect,” or some similar expression

d. Some specimen charges and forms for specifications covering the
more usual offenses are given in Appendix 4.



Chapter VII
SUBMISSION OF AND ACTION UPON CHARGES

GENERAL—SIGNING AND SWEARING TO CHARGES—FORWARDING
CHARGES—ACTION BY COMMANDER EXERCISING IMMEDIATE JUR-
ISDICTION UNDER ARTICLE 104—ACTION BY OFFICER EXERCISING
COURT-MARTIAL JURISDICTION—INVESTIGATION OF CHARGES—
REFERENCE TO STAFF JUDGE ADVOCATE

30. GENERAL.—For the prescribed form and instructions in the
preparation of the charge sheet see Appendix 3.

In the ordinary cdse charges will be submitted and acted upon as
follows:

@ When any person has knowledge of an offense committed by a
person subject to military law it is the custom of the service to report
the facts to the immediate commanding officer of the offender. In
the great majority of cases charges are actually preferred by the com-
pany, battery, or troop commander, who ordinarily exercises jurisdic-
tion over the accused under Article 104. He does not prefer charges
for offenses which he may properly dispose under Article 104 ; instead
he imposes company punishment for such offenses and prefers charges
only as to offenses which he believes will require trial by court-martial.

b. If someone other than the immediate commanding officer of the
accused prefers charges he will forward them to the immediate com-
manding officer of the accused, so that any charges of which disposal
can be made under Article 104 will be eliminated from the charges
and to permit the immediate commanding officer to enter on the charge
sheet the data which are available in the records of the organization.

¢. After the immediate commanding officer has preferred charges
or has received charges preferred by someone else and has, as to of-
tenses for which such action is proper, acted under Article 104, and
has entered on the charge sheet all data which he can supply, he then
forwards ‘the remaining charges to the officer exercising summary
court-martial jurisdiction

d. The officer exercising summary court-martial jurisdiction may
also dispose of offenses under Article 104 for which he deems such
‘action proper. He then either disposes of the remainder of the charges
by referring them to a summary court, or, if he exercises special or
general court-martial jurisdiction, he may refer the charges to such
courts subject to the limitations stated below under Basic Considera-
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tions. If he does not have special or general court-martial jurisdic-
tion and desires to recommend trial by a court of one of these classes
he forwards the charges with his recommendation to the commander
authorized to appoint the particular kind of court which he believes
should dispose of the case.

e. Any commander superior to the officer exercising summary court-
martial jurisdiction to whom the charges may be forwarded will take
the action described in & subject to the same limitations.

Delailed Procedure—The matters discussed in the preceding part

of this paragraph are treated in detail in the following paragraphs:
81, signing and swearing to charges; 32, the manner in which charges
_are forwarded; 83, the steps to be taken by the officer having juris-
diction under Article 104; 84, the steps to be taken by the officers
exercising court-martial jurisdiction (including action with a view to
‘common trial) ; 85, the investigation of charges, the reference of
charges to the staﬂ' judge advocate, and action to be taken in case
of suspected insanity.

Basic Considerations.—Before taking action on charges certain -
basic considerations are always to be borne in mind :

First. No person subject to military law should ever be inter-
rogated relative to an offense of which he is suspected or accused
without first making certain that h& understands his rights under
Article 24. :

Second. No charge shall be recommended for trial by general
court-martial unless prior to such action the investigation required
by Article 465 shall have been made (85a). :

Third. No case shall be referred for trial by general court-martial
unless it has been referred for consideration and advice to the staff
judge advocate of the appointing authority (35b; A. W. 47b).

Fourth. No charge shall be referred for trial if the appointing
authority is satisfied that the accused is insarle or was insane at the
time of the offense charged. See 110.

Fifth. When it appears to any accuser, or investigating officer, or

~ commander to whom charges are forwarded in a particular case that
a witness then available may not be so available at a subsequent
stage of the proceedings or that because of distance or other reasons
the disposition of the case may be delayed pending the taking of
depositions, he will promptly make the matter known to the officer
competent to appoint a court-martial appropriate for the trial of the
offense charged so that depositions may be taken-in accordance with
the third proviso of Article 25. See 106.

Exceptional Cases.—In exceptional cases.in which the accused is
not, strictly speaking, under the command of any military authority
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inferior to the Department of the Army, for example, military at-
tachés or retired personnel not on active duty, the general principles
of this paragraph are applicable; but the charges may, according to
“'the particular circumstances, be forwarded either to the Department
of the Army or to the commanding officer of the territorial command
in which the accused may be.

31. SIGNING AND SWEARING TO CHARGES.—See Article
46a. Charges and specifications will be signed and sworn to substan-
tially as indicated on the form (App. 8). Available data as to service,
witnesses, and similar items required to complete the form will be
included. Ordinarily she charge sheet will be forwarded in triplicate,
but only the original need be signed.

Charges need not be sworn to if the person signing them believes
the accused to be innocent but deems trial advisable in the interest
of the service or for the protection of the accused (e. g., in a case of
homicide of an escaping prisoner which was apparently justified). In
no case, however, should an accused be tried on unsworn charges over
his objection.

32. FORWARDING CHARGES.—Whenever the accuser is a per-
son other than the commander exercising immediate jurisdiction over
the accused under Article 104 and it appears to the accuser that the
case will be disposed of either under Article 104 or by reference to a
summary court-martial, he need not forward the charges by letter
of transmittal. The forwarding of a charge by the officer exercising
immediate jurisdiction under Article 104, unaccompanied by a letter
of transmittal, will be considered a recommendation for trial by a
summary court-martial.

When charges are submitted with a view to trial by special or gen-
eral court-martial they will be forwarded by a letter of transmittal
which should contain a specific recommendation as to the disposition
of the charges, an explanation of any unusual features of the case, and
a statement as to the character of the service of the accused. The
letter of transmittal will also include or carry as an inclosure a sum-
mary of the evidence expected from each witness or other source. The
signature of each witness to the summary of his testimony will be
obtained unless the procurement of the signature will unduly delay
the forwarding of the charges. All reasonably available documen-
tary evidence (originals or admissible copies) will be forwarded with
the charges unless, on account of the bulk of such evidence or for other
good reason, it is inadvisable to do so. Any articles, weapons or bulky
items which may be useful as exhibits should be properly marked,
preserved and referred to in the letter of transmittal with a state-
ment as to where they may be found.
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33. ACTION BY COMMANDER EXERCISING IMMEDIATE
JURISDICTION UNDER ARTICLE 104—If punishment under
Article 104 is appropriate for any offense alleged, he will so dispose of
it. Specifications and charges thus disposed of will be lined out and
initialed. Charges not so disposed of should be carefully examined
to insure that they are complete and correct in form and properly
signed and sworn to by a person subject to military law, and to insure
that they are supported by the summary of evidence supplied by the
accuser. If charges or specifications have been disposed of under
Article 104, the remaining charges and specifications will be renum-
bered, if appropriate.

As to offenses for which punishment was not imposed under Article
104, he will proceed as follows: He will attach to the charges any avail-
able admissible evidence of previous convictions (79¢) which in the
case of soldiers is usually in the form of an extract copy of the pertinent
entries in the service record ; enter on the form any required data that
are missing (App. 8); correct any errors in such data, initialing the
corrections; and take appropriate action with respect to the restraint
of the accused. See 19. He will make no corrections or changes on
the charges themselves. He will make or cause to be made an investi-
gation of the charges sufficient to enable him to take appropriate ac-
tion. The report of such investigation will be informal or formal,
depending on whether the case will probably be disposed of by the
officer exercising summary court-martial jurisdiction: The report will
accompany the charges. He may act under Article 104 after the
investigation. )

34. ACTION BY OFFICER EXERCISING COURT-MARTIAL
JURISDICTION.—«¢. General.—He will act under Article 104 with
reference to offenses for which such disposition is proper. Specifica-
tions and charges thus disposed of and specifications and charges which
are dismissed as trivial or for other reasons (see next subparagraph)
will be Iined out and initialed. The remaining charges and spemﬁca—
tions will be renumbered, if appropriate.

b. Dismissal of charges—He may decide that all or some of the
charges do not warrant further action because they are trivial, do
not state offenses, are unsupported by available evidence, or because
there are other sound reasons for not punishing the accused with
respect to the acts alleged. If so, he may dismiss all or part-of the
charges. Dismissal of charges may be accomplished by return to
the accuser of the charge sheet with appropriate notation, or by simi-
lar informal action.

c. Alterations.—Charges forwarded or referred for trlal and the
accompanying papers should be free from defect of form or sub-
stance, but_delays incident to the return of papers for correction of
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defects which are not substantial will be avoided. Obvious errors
may be corrected and the charges may be redrafted over the signa-
ture of the accuser, provided the redraft does not involve any sub-
stantial change or include any person, offense, or matter not fairly
included in the charges as preferred. Corrections and redrafts
should be initialed by the officer making them. If a substantial
change is made new charges should be signed and sworn to by an
accuser.

d. Investigations.—He will make or cause to be made any necessary
investigation but will not investigate charges signed by himself if
another officer is available. If the charges were investigated pur-
suant to 85 and Article 4656 before reaching him, another investiga-
tion need not be made unless there is reason to believe that further
investigation would aid in the administration of justice. If as a
result of an investigation a more serious or essentially different
offense is charged, he should direct a new investigation to afford
the accused an opportunity to exercise the privileges afforded him
by 35a and Article 466 with respect to the new or different matters
alleged. Foréxample,if charges of absence without leave are changed
to desertion, or charges of larceny to robbery, the amended charges
will be 1nvest1gated anew.

e. Policies geherally applzcable —With due regard to the policies
of the Department of the Army and other superiors and subject to
jurisdictional limitations, charges, if tried at all, should be tried by
the lowest court that has power to adjudge an appropriate and ade-
quate punishment. In this connection see 14 as to the authority to
cause a capital case to be tried by special court-martial. The objec-
tions to referring charges for a serious military offense, such as
desertion, to an inferior court should be considered. Further, it
shiould be observed that the retention in the Army of thieves and
persons guilty of other offenses involving moral turpitude injuri-
ously reflects upon the good name of the service and its self-respecting
personnel.  Ordinarily a specification as to which the statute of
limitations apparently may be successfully pleaded should not be
referred for trial,

/. Delays—Action will be taken promptly in every case. For the
penalties for delay, see 26 and Article 70. When a person is held
for trial by general court-martial the commanding officer will within
eight days after the accused is arrested or confined, if practicable,
forward the charges to the officer exercising general court-martial
jurisdiction and furnish the accused a copy of such charges. If the
same is not practicable, he will report to superior authority the reasons
for delay (A. W. 46¢). :




28 ' 35a

g. Forwarding; reference for trial—Charges referred for inves-
tigation or trial or forwarded should be accompanied by the related
papers and any available evidence of previous convictions. When
charges are forwarded a recommendation as to disposition of the case,
signed by the forwarding officer, will be included. A commanding
officer should take into consideration the character and prior service
of the accused in deciding upon his action or recommendation in de-
sertion cases and in other cases involving offenses of a purely military
nature. He should not hesitate in a proper case to recommend restora-
tion to duty. The usual form of indorsement referring charges for
trial is shown on the form of the charge sheet (App. 3). The signed
indorsement referring charges will be on the original sheet and may
include any proper instructions; for instance, a direction that the
charges be tried with certain other charges against the accused, or in
a common trial with other persons, or that a capital case for which
the death penalty is not mandatory be treated as not capital (14 and
A W.25).

h. Special and summary courts
offense punishable by bad conduct discharge (117¢) is referred for
trial to a special court-martial, the appointing authority may direct
by his signed indorsement that it be tried without a reporter (46) if
.the interest of the service does not appear to require that a bad conduct
discharge be adjudged. If the only officer present with a command
decides to try the charges as a summary court- martlal no indorsement
is requlred -

4. Common trial—If two or more persons commit an offense or
offenses which, although not jointly committed (27), are committed
at the same time and place and are provable by the same evidence, the
appointing authority may in his discretion direct a common trial for
such offenses only. Offenses which are not closely related should not
be tried in a common trial, notwithstanding the fact that some other
offenses with which each accused is charged may be closely related.
Thus where A and B are each charged with larcenies which were com-
mitted at the same time and place, and B is also charged with an
assault with intent to rob alleged to have been committed several days
later, the assault specification against B should not be tried in a
common trial, although the charges of larceny may properly be tried
at such a trial.

35. INVESTIGATION OF CHARGES; REFERENCE TO

Investigation of charges—introductory statement.—No charge
will be referred to a general court-martial for trial until a thorough
and impartial investigation thereof has been made in compliance with
Article 465. The officer appointed to make an investigation should
be a mature officer, preferably a field officer or one with legal training
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.and experience. Neither the accuser nor any officer who is expected
to become a member of the prosecution or defense upon possible trial
of the case will be designated as investigating officer. '

In conducting the investigation, the investigating officer will comply
with Articles 465 and 24.

The purpose of the investigation required by Article 46b is to in-
quire into the truth of the matters set forth in the charges, the form
‘of the charges, and to secure information upon which to determine
what disposition should be made of the case. It isnot the function of
the investigating officer to perfect a case against the accused, but to
ascertain and impartially weigh all available facts in arriving at his
conclusions. He is required to conduct & thorough and impartial in-
vestigation, and is not limited to the examination of witnesses and
documentary evidence listed on the charge sheet. He should extend
his investigation as far as may be necessary to make it thorough. The
investigation should be dignified and military, as brief as is consistent
with thoroughness and fairness, and limited to the issues raised by
the charges and to the proper disposition of the case. Any failure to
comply substantially with the requirements of Article 460 which re-
sults in prejudice to the accused’s substantial rights at the trial—such
as a denial of a reasonable opportunity to secure material witnesses
for use at the trial or of an opportunity to prepare his defense—may
require a delay in disposition of the case or disapproval of the pro-

ceedings. See 70¢. Similarly a failure to comply with the provisions
~ of Article 24 may result in a miscarriage of justice.

The remainder of this paragraph (35z) is intended primarily to

indicate a proper procedure in the usual cases. Variations to meet
the circumstances of other cases or exceptional or local conditions,
cr for any other good reasons, are not only permissible but should be
adopted, provided the spirit and purpose of the statutory require-
ments referred to above are observed and carried out.
- Instructions.—At the outset of the investigation the accused will
be informed of the following: The offense charged against him; the
name of the accuser and of the witnesses against him as far as then
known by the investigating officer; the fact that charges are about
to be investigated ; his right to have counsel represent him at the in-
vestigation if he so desires, as provided in Article 465 ; his right to
cross-examine witnesses if they are available and to present anything
he may desire in his own behalf, either in defense or mitigation; his
right to have the investigating officer examine available witnesses re-
quested by him; his right to make a statement in any form, but that
he is not required to make any statement regarding the offense of
which he is accused or being investigated, and that any statement
he may make may be used as evidence against him in a trial by court-
martial.
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If the accused requests to be represented by counsel, the investigat-
ing officer will promptly report the accused’s request to the officer who
referred the charges for investigation. The latter will take the fol-
lowing action: '

(1) If the accused requests civilian counsel of his own selection,
he will give the accused a reasonable opportunity to obtain such
civilian counsel without unduly delaying the investigation, but such

" counsel will not be provided at Government expense.

(2) If the accused desires military counsel of his own selection,
and if such military counsel is reasonably available within the com-
mand, he will provide such military counsel. If such counsel is not
under the command of the officer who referred the charges for in-
vestigation that officer will take prompt action to ascertain the avail-
ability of the requested counsel and, if available, to obtain his
services without unduly delaying the investigation. See second
subparagraph of 45a.

(8) If counsel is not provided as indicated in (1) or (2) above,
and if the officer who ordered the investigation is the officer exercis-
ing general court-martial jurisdiction over the command, he will
detail a qualified officer to represent the accused as counsel at the
investigation; otherwise he will forward the accused’s request
directly and expeditiously to the officer exercising general court-
martial jurisdiction over the command, who will promptly designate
and provide such counsel.

If practicable, charges must be forwarded to the officer exercising
general court-martial jurisdiction within eight days after an accused
is arrested or confined (A. W. 46¢). The investigation should be con-
ducted promptly, while the events are fresh in the minds of witnesses.
An investigation will not be delayed if the accused is unable to pro-
vide civilian counsel of his own selection within a reasonable time
after having been given an opportunity to obtain such counsel.

The principles stated in the first, fourth, fifth, ninth, and tenth sub-
paragraphs of 450 apply equally to the counsel at the investigation.
Whenever counsel is requested by accused the investigation will be
conducted in the presence of such counsel unless the accused expressly
excuses his counsel.

All available witnesses, including those requested by the accused,
who appear to be reasonably necessary for a thorough and impartial
investigation will be called and examined in the presence of the accused,
and if counsel has been requested, in the presence of the accused and
his counsel. Ordinarily application for the attendance of any witness
subject to military law will be made to the immediate commanding
officer of the witness. The decision of the officer exercising summary
court-martial jurisdiction over the command to which the witness
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belongs is final as to availability. There isno provision for compelling
the attendance of witnesses not subject to military law or the law of
war, or for paying any witness, Although exceptions may be made
by the investigating officer, he will ordinarily require witnesses who are
examined during the investigation to sign and swear to the truth of the
substance of their statements after they have been reduced to writing.
If material witnesses on behalf of the accused or the prosecution are
not reasonably available, and if it appears that they may not be avail-
able at the time of trial, the investigating officer should initiate action
with a view toward obtaining necessary depositions. See 30, 106, and
Article 25. '

When the investigating officer makes known to the accused the sub-
stance of the testimquy expected from a witness as ascertained from a.
written statement of the witness, interview with the witness, or other
similar means, and the accused states that he does not desire to cross-
examine such witness, the witness need not be called even if available.
When a witness requested by the accused is available, such witness need
not be called if the accused withdraws his request upon being informed
that the testimony expected by the accused from such witness will be
regarded as having been actually taken.

To the extent required by fairness to the Government and the ac-
cused, documentary evidence and statements of witnesses who are not
available will be shown, or the substance thereof will be made known, to
the accused and to his counsel if counsel has been requested.

Whenever it appears that the case may be disposed of by reference
to a general court-martial for trial, a formal report of investigation
will be made. For a form of report see Appendix 12. Although pre-
viously prepared forms may be used, special care should be exercised
to insure that the use of forms of report of investigation does not
result in perfunctory or inaccurate certifications of compliance with
the requirements of this paragraph (35¢). Unless otherwise indicated
by him, the submission of his report by an investigating officer will be
regarded as a statement that to the best of his knowledge and belief
the investigation of the matters set forth in the charges was made in
substantial conformance with all requirements, the matters set forth
in the c'harges' as to which he recommends trial are true, and such
charges are in proper form.

A formal report by indorsement or letter will include, or carry as
inclosures or by reference to other papers returned or submitted by
him with the report:

First. A statement of the name, organization, or address of coun-
sel and information as to the presence or absence of counsel through-
out the proceedings in all cases in which counsel has been requested
by the accused.
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Second. A. statement of the substance of the testimony taken on
both sides, including any stipulated testimony, e. g., where accused
withdraws a request for a witness upon being told that the testimony
expected would be regarded as taken.

Third. Any other statements, documents, or matters considered
by him in reaching his conclusions or making his recommendations,
or recitals of the substance or nature of such items.

Fourth. A statement of any reasonable ground for the belief that
the accused is or was at the time of an offense mentally defective,
deranged, or abnormal. The recommendation of the investigating
officer as to what disposition should be made of the case.

An informal report according to circumstances or instructions of
superior authority made in cases in which it does not appear that the
case will be disposed of by reference for trial by general court-martial,
may be made orally or by a brief memorandum indorsement, notations
on the charge sheet, or other suitable means, and, however made, need
include in abbreviated form only the first, second and fourth items of
the formal report, but the sources of any material evidence for either
side which were not shown in the papers received by the investigating
officer should be reported.

b. Reference to staff judge advocate.—Before directing the trial
of any charge by general court-martial the convening authority will
refer it to his staff judge advocate for consideration and advice; and
no charge will be referred to a general court-martial for trial unless it
has been found that a thorough and impartial investigation thereof
has been made as prescribed in Article 466, that such charge is legally
sufficient to allege an offense under the Articles of War, and is sus-
tained by evidence indicated in the report of investigation (A. W. 475).

Subject to the provisions of this paragraph (35b), reference to a
staff judge advocate will be made and his advice submitted in such
- manner and form as the appointing authority may direct; but the
appointing authority will at all times communicate directly with the
staff judge advocate in matters relating to the admini8tration of mili-
tary justice (A. W. 47a).

The advice of the staff judge advocate shall include a wrltten and
signed statement as to his findings with respect to substantial com-
pliance with the provisions of Article 465, the legal sufficiency of the
charge under the Articles of War, whether the charge is sustained by
evidence indicated in the report of investigation, and shall include a
signed recommendation of the action to be taken by the appointing
authority. Such recommendation will accompany the charges if re-
ferred for trial. See 41d.

¢. Suspected insanity.—For action to be taken when it is suspected
that accused lacks mental capacity or that he was not mentally respon- -
sible at the time of the offense charged see 111.



Chapter VIII
MEMBERS OF COURTS-MARTIAL

APPOINTMENT—CHANGES IN PERSONNEL—MEMBERS—PRESIDENT—
’ LAW MEMBER

36. APPOINTMENT.—See 4-6, inclusive, for various matters re-
lating to the appointment of courts-martial, including the detail of a
law member, and the appointment of a trial judge advocate, defense
counsel, and assistants. ’

For forms of appointing orders see Appendix 2.

37. CHANGES IN PERSONNEL.—It is within the discretion of
the appointing authority to make changes in the personnel appointed
or detailed by him ; for instance, he may detail new members or a new
trial judge advocate. These changes are usually accomplished by
promulgation of formal written amending orders. If the need arises
for a change by oral-order, the oral order should be confirmed by
written orders. For forms of amending orders see Appendix 2.
Amending orders should be kept to a minimum. '

In appointing a new court, the old court should not be dissolved
nor the order appointing the old court rescinded or revoked for the
reason that it may be necessary that the old court be reconvened.

When a general court-martial is appointed to sit at a post, camp,
station or subordinate command at a distance from the officer exercis-
ing general court-martial jurisdiction, and the personnel of the court
are selected from such post, camp, station or subordinate command,
the commanding officer of the installation or subordinate command
should transmit timely recommendations to the appointing authority
as to the availability of members of his command (as affected by leave,
reassignment, relief from active duty, or other matters) to act as per-
sonnel of any court to which they have been or may be' detailed.

38. MEMBERS.—a. Duties in general, oath.—Members of
courts-martial hear the evidence, determine the guilt or innocence of
the accused and, if the accused is found guilty, adjudge a proper sen-
tence. See in this connection 78, 80, 81.  Each member of the court
is sworn to determine the case “according to the evidence” and “with-
out partiality, favor or affection” (A. W.19). See 103 and Article 19
as to oath of members.

33



34 _ 38¢

If before trial it appears to a member that he should not sit on the
court, either at all or in a particular case, for reasons enumerated in
58¢ or for other reasons that might not otherwise come to the timely
attention of the appointing authority, he will take appropriate steps
to bring the matter to the attention of the appointing authority.

Each member has an equal voice and vote with other members in
deliberating upon and deciding all questions submitted to a vote or
ballot, neither the president nor the law member having any greater
rights in such matters than any other member.

Members will be dignified and attentive. Although a court has no
power to punish its members, improper conduct by a member, such as
a refusal or failure to vote or properly to discharge any other duty
under his oath or otherwise, is a military offense.

b. New member.—I{, in the course of a trial, a new member is de-
tailed to the court pursuant to 37 and is sworn (opportunity to chal-
lenge him having been given), the substance of all proceedings had -
and evidence taken in the case prior to his introduction will be made
known to him in open court before the trial proceeds.

¢. Absence of members—in general.—A member of a general or
special court-martial who has reason to believe that he will be absent
from a session of the court will so inform the trial judge advocate,
stating the reason. ’

When less than a quorum is present the court cannot be organized
as such or proceed with a trial. Less than five members (three in a
special court-martial) may adjourn from day to day, and when five
(three) are present and one is challenged, the remaining four (two)
may pass on the challenge.

When, pursuant to Article 4, an enlisted person requests participa-
tion of enlisted members in his trial by general or special court-martial
the court shall not, without his consent, proceed with his trial unless
one-third of the members actually sitting on the court throughout his
trial are enlisted persons.

If the membership of a court-martial is reduced below the minimum
required by law or if the trial judge advocate has good reason to
anticipate a reduction he will report the facts to the appointing au-
thority. A report relating to personnel requirements will usually be’ .
made by the trial judge advocate through the commandmg officer of
the post, command or station where the court is sitting, who will
promptly forward it or the substance thereof to the appointing author-
ity, together with the names of an appropriate number of officers or
enlisted persons available and suitable for detail as members of the
court-martial.

The principles of 385 apply when a member misses part of the pro-
ceedings because of absence during a trial,
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Absence of Law Member.—A general court-martial shall not re-
ceive evidence upon any matter nor shall it vote upon its findings or
sentence in the absence of the law member (A. W. 8). When the law
member is absent at any time during the trial of a case by general
court-martial the court will adjourn until either the law member is
present or a new law member is regularly detailed and is present, and
will, if the circumstances so require, cause a report of the facts to be
made to the appointing authority.

39. PRESIDENT—Duties.—The senior in rank among the mem-
bers presenf is the president and presiding officer of the court. If
the law member of a general court-martial is or becomes the senior
member present, he exercises the functions of both president and law
member.

As president he maintains order and, subject to the direction of
the court, gives the directions necessary for the regular and proper
conduct of the proceedings, and takes proper steps to expedite the
trial of all charges referred to the court, Unless otherwise provided,
he speaks and acts for the court in every instance for which a rule of
procedure has been prescribed by law, regulation, or its own resolution,
and authenticates by his signature all acts, orders, and proceedings of
the court. With reference to the duty of the president of a special
~ court-martial to rule on interlocutory questions, see 51c.

As a member he has the duties, powers, and privileges of members
in general. '

In special court-martial cases the president will instruct the court
in accordance with Article 31, See in this connection 78a, 784, and
125a. :

40. LAW MEMBER.—As law member, his principal duty is to rule
upon interlocutory questions (51d) and to advise the court on ques-
tions of law and procedure which may arise in discussions in closed
session. Such advice may include an explanation as to the elements
necessary to establish the offense charged, what lesser offenses, if any,
are included in the offense charged, the possible findings the court
may make by way of exceptions and substitutions, the maximum pun-
ishment for each offense with which accused is charged, and if re-
quested, the proper form in which to state the findings and sentence
reached by the court. As a member he has the duties, powers, and
privileges of members in general. In accordance with Article 31, it
is the duty of the law member before a vote is taken to advise the mem-
bers in open court concerning the presumption of innocence and the

‘nature and quantum of evidence required to sustain findings of guilty.
See 78a, 784 and 125a. -
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COUNSEL AND OTHER PERSONNEL

TRIAL JUDGE ADVOCATE—ASSISTANT TRIAL JUDGE ADVOCATE—
DEFENSE COUNSEL—ASSISTANT DEFENSE COUNSEL—INDIVIDUAL
COUNSEL—REPORTER—INTERPRETER—CLERKS AND ORDERLIES

41. TRIAL JUDGE ADVOCATE.—a. Selection; relief; ab-
sence.—He will be carefully selected.

The trial judge advocate of a general court-martial shall, if avail-
able, be a member of the Judge Advocate General’s Corps or an officer
who is a member of the bar of a Federal court or of the highest court
of a State of the United States (6; A. W. 11). Within the meaning -
of Article 11, determination of the availability of members of the
Judge Advocate General’s Corps or of members of Federal or.State
bars rests exclusively within the discretion of the appointing authority
and his determination shall be final.

The trial judge advocate must be fair and free from bias, prejudice,
or hostility. If he has acted as a member of the court, defense counsel,
assistant defense counsel, or investigating officer in any case he shall
not subsequently act in the same case as trial judge advocate or assist-
ant trial judge advocate (A. W. 11). A report of facts will be made
at once to the appointing authority through appropriate channels
whenever it appears to the president of the court, or to the trial judge
advocate himself, that the latter is for any reason, including bias, prej-
udice, hostility, or previous connection with a particular case, dis-
qualified or unable properly and promptly to perform his duties. See
58b.

For a proper reason (e. g., preparation of another case) the presi-
dent may excuse from attendance during a trial or trials such of the
personnel of the prosecution as will not be required.

b. Duties in general; weekly report; report te commanding offi-
cer of result of trial; freedom in conducting cdses.—The trial: .
judge advocate of a general or special court-martial shall prosecute in
the name of the United States, and shall, under the direction of the
court, prepare the record of its proceedings (A. W.17). When charges
are referred to him for trial, it is his duty promptly to bring them to
trial before the court indicated in the reference for trial. See 103 and
Article 19 as to oath.

36
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Unless otherwise directed by the appointing authority, he will sub-
mit a weekly report to the latter through the president of the court, in
which, in addition to such matter as may be required by the appointing
authority, will be included a statement of the reasons for delay in
disposing finally of cases that have been on hand for over two weeks.

Immediately upon final adjournment of the court in a case, and
irrespective of whether any announcement in open court was made
concerning the result, the trial judge advocate will notify the com-
manding,officer of the accused in writing of the result, including any
findings reached and any sentence imposed by the court.

Subject to the provisions of the manual, he should be left free by
the court to introduce his evidence in such order as he sees fit. In gen-
eral, he may bring cases to trial in such order as he deems expedient.
He will be given ample opportunity to prepare properly the prosecu-
tion of each case. With a view to saving time, labor, and expense, he
should join in appropriate stipulations as to unimportant or uncon-
tested matters. See 1406 (Stipulations).

ity any substantial irregularity in the order appointing the court or
in the charges or accompanying papers. Ordinarily he will correct
and initial slight errors or obvious mistakes in the charges, but will
not without authority make any substantial change therein. See 34.
He will take proper action to assure that the data on the charge sheet
and any evidence of previous convictions are complete and free from
errors of substance or form.

Unless otherwise directed by the president or unless obviously un-
necessary, he will send a timely notice to the members of the court
and to all others concerned, including the officer, if any, whose duty
it is to see that the accused attends, of the date, hour and exact place
of any meeting of the court. He may include in this notice such
other matter as the president may direct, such as a statement of the
uniform to be worn. Prior to trial he will notify and arrange to
have present at the trial witnesses who are to testify in person (in-
cluding witnesses desired by the defense) and the reporter and inter-
preter if required. See 105. Before deciding that the presence of
any particular witness is necessary he should first consider whether
the evidence which the witness is expected to give can as well be
covered by a stipulation or deposition. See 105z and Article 25. If
in disagreement with the defense counsel as to whether the attendance
of a witness required by the defense is necessary, he will report the
matter to the appointing authority.

Before the court assembles he will obtain a suitable room for the
court, see that it is in order, procure the requisite stationery, and
take such action as will enable him to make a prompt, full, and system-
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atic presentation of the case at the trial. As to each offense charged,
the burden is on the prosecution to prove beyond a reasonable doubt
by relevant evidence that the offense was committed, that the accused
committed it, that he had the requisite criminal intent at the time,
and that the accused is within the jurisdiction of the court, except to
the extent that such burden is relieved by a plea of guilty. Whatever
the defense may be, this burden never changes. Proper preparation
“to meet this burden includes a consideration of the essential elements
of the offense and of the pertinent rules of evidence, to the end that
only relevant evidence will be introduced at the trial, and requires a
determination of the order in which the evidence will be introduced.
In general, evidence should be presented in sequence of events as nearly
as practicable, and, when several offenses are charged, especially if
unrelated, the ev1dence should be directed to the development of their
proof in the order charged so that neither the court nor the accused
may be in doubt at any time as to the offense to which the evidence
being introduced refers.

If he finds that the provisions of this manual do not clearly settle
a question likely to arise at the trial, he should endeavor to secure for
use at the trial, authorities to sustain his contentions, such as perti-
nent decisions of the courts or authoritative military precedents. To
secure these authorities he may communicate with the appointing
authority.

If, while preparing a case, he discovers a matter which in his opinion
makes it inadvisable to bring the case to trial he will inform the
appointing authority at once, provided it is reasonably apparent that
the matter was not known to the appointing authority when the
charges were referred for trial. For example, such action would be
appropriate when the trial judge advocate discovers that there has not
been a substantial compliance with Article 4656 (35a), and it appears
that the accused may be prejudiced thereby, or that the accused was or
is insane, or that the only witness to an essential fact has disappeared
or repudiates the substance of the testimony expected from him.

d. Duties during trial.—He executes all orders of the court. Under
the direction of the court he keeps or superintends the keeping of the
required record of proceedings. He signs the record of each day’s
proceedings. :

Although his primary duty is to prosecute, any act (such as the
conscious suppression of evidence favorable to.the defense) incon-
sistent with a genuine desire to have the whole truth revealed is pro-
hibited.

While the court is in open session, he should respectfully call its
attention to any apparent illegalities or 1rregular1t1es in its action or
in the proceedings.
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He will take care that any papers in his possession which relate to
a case referred to him for trial and which are not in evidence are not
exposed to any risk of inadvertent examination by members of the
court; nor will he bring to the attention of the court any intimation
of the views of the appointing authority, or those of the staff judge
advocate, with respect to the guilt or innocence of the accused, appro-
priate sentence, or concerning any other matter. exclusively within
the discretion of the court. See Article 88.

Aside from opinions expressed in the proper discharge of his duty
to prosecufe (e. g., in an argument on the admissibility of evidence),
he should not give the court his opinion upon any point of law arising
during the trial except when it is requested by the court in open court.
When he addresses the court he will rise. The court may require him
to reduce his arguments to writing.

¢. Relations to the accused and his counsel.—Except to the extent
that this manual may otherwise require, it is not his duty to assist or
advise the defense.

Immediately upon receipt of charges referred to him for trial he
will serve a copy of the charge sheet as received and corrected by him
on the accused and will inform the defense counsel of the court that
such copy has been so served. Except as otherwise directed by the
appointing authority, he will permit the defense to examine from
time to time any paper accompanying the charges, including the report
of investigation and papers sent with charges on a rehearing. He will
also permit the defense to examine from time to time the orders ap-
pointing the court and all modifying orders.

Ordinarily his dealings with the defense will be through any counsel
the accused may have. Thus if he desires to know how the accused
intends to plead he will ask the regularly appointed defense counsel or

other counsel, if any, of the accused. He will not attempt to induce
a plea of guilty.

Except for unannounced findings and sentence the defense will be
allowed to read the record of trial as it is written, and the trial judge
advocate of a general court-martial, or of a special court-martial in
which a verbatim record is made, will furnish every person tried by
the court who desires it a copy of the record of trial, including, when
requested, a copy of all documentary exhibits, less unannounced find-
ings and sentence. See in this connection 465 (Preparation of carbon
copies) ; 48 (Clerks a,nd Orderlies) ; and 855 (Receipt or certificate of
delivery).

42. ASSISTANT TRIAL JUDGE ADVOCATE.—a. Duties in
general.—An assistant trial judge advocate of a general or special
court-martial shall be competent to perform any duty devolved by
law, regulation, or the custom of the service upon the trial judge ad-

808220°—48——4
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vocate of the court (A. W.116). If the trial judge advocate is unable
to authenticate the record of trial because of death, disability, or ab-
sence, it will be authenticated by the assistant trial judge advocate
in lieu of the trial judge advocate if the former was actually present
during the trial. See Article 33 and Appendix 6. If the trial judge
advocate was absent during the trial and the assistant trial judge
advocate conducted the trial, he is, for purposes of authentication, the
trial judge advocate. He will perform those duties in connection with

" trials which the trial judge advocate may designate. See 103 and
Article 19 as to oath.

b. Term “trial judge advocate” includes assistant.—Wherever
in this manual the trial judge advocate of a general court-martial is
mentioned the term will be understood to include assistant trial judge
advocates, if any, unless the context shows clearly that a different
sense is intended.

43. DEFENSE COUNSEL.—a. Selection; relief; absence.—
He will be carefully selected. ’

In any case in which the appointed trial judge advocate is a member
of the Judge Advocate General’s Corps or of the bar of a Federal
court or the highest court of a State of the United States, the ap-
pointed defense counsel must be an officer who is similarly qualified. -
Although the trial judge advocate may be an officer of the Judge
Advocate General’s Corps, the defense counsel need not be an officer
of such Corps, provided he is a member of the bar of a Federal court
or the highest court of a State of the United States. See 6 and Article
11. No person who has acted as member, trial judge advocate, as-
sistant trial judge advocate, or investigating officer in any case shall
subsequently act as defense counsel or assistant defense counsel in
the same case unless he is expressly requested by the accused (A. W.
11). ‘ ,

It is a purpose of Article 11 to insure that an accused person shall
have the right, subject to express waiver, to be represented at his trial
by general or special court-martial by a legally qualified lawyer in
every case in which the prosecution is conducted by an officer so quali-
fied. Necessary action will be taken at all stages of the proceedings
to provide such representation. See 6,

A report of facts will be made at once to the appointing authority
for his appropriate action, whenever it appears to the president of the
court or to the defense counsel himself that the latter is for any reason,
including bias, prejudice, hostility toward the accused, disqualification
as above noted or otherwise, unable promptly and impartially to per-
form his duties in any case. For a proper reason (e. g., preparation
of another case) the court, if in session, otherwise the president, may
with the express consent of the accused excuse from attendance during
a trial such of the personnel of the defense as will not be required.
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b. Duties.—When the defense is not in charge of individual counsel
the duties of defense counsel are those outlined in 456. When the de-
fense is in charge of individual counsel, civil or military, the duties of
defense counsel as associate counsel are those which the individual
counsel may designate.

When charges are referred to a court for trial the defense counsel
will inform the accused immediately that he has been detailed to de-
fend him at the trial, explain his general duties and advise him of his
right to select individual counsel, civil or military, of his own choice
pursuant%o Article 17. If the accused expresses a desire to be repre-
sented by individual counsel, the defense counsel will immediately
report the fact to the appointing authority through proper channels
and take appropriate steps to secure and consult the requested counsel
and render_any other desired assistance in behalf of the accused.
Unless the accused otherwise desires, the defense counsel will under-
take the immediate preparation of the defense without waiting for the
appointment or the retaining of any individual counsel.

¢. Terms “counsel”, “counsel for the accused”, “defense coun-
sel”.—The term “counsel” as used in this manual will be interpreted
to include, unless otherwise indicated by the context, défense counsel
(civil or military) and trial judge advocate. Whenever the phrase
“counsel for the accused” or any similar phrase is used it is to be under-
stood, unless otherwise indicated, to include appointed defense counsel
and any individual counsel. The term “defense counsel” will be under-
stood to include an assistant defense counsel, if any, unless the context
shows that a different sense is intended.

44. ASSISTANT DEFENSE COUNSEL.—An assistant defense
counsel shall be competent to perform any duty devolved by law, regu-
lation, or the custom of the service upon counsel for the accused (A. W.
116). But see 6,43a. Unless in charge of the defense, he will perform
those duties in connection with the trial that the counsel in charge of
the defense may designate.

45. INDIVIDUAL COUNSEL FOR THE ACCUSED.—a. Stat-
utory rights of accused; detail of individual counsel.—The accused
shall have the right to be represented in his defense (general or special
court-martial) by counsel of his-own selection, civil counsel if he so
provides, or military if such counsel be reasonably available, otherwise
by the defense counsel duly appointed for the court pursuant to Article
11, Should the accused have counsel of his own selection, the defense
counsel and, if any, the assistant defense counsel, of the court shall, if
the accused so desires, act as his associate counsel (A-W. 17). Civil-
ian counsel will not be provided at the expense of the Government

Application through the usual channels for the detail of a person
requested by the accused as military counsel may be made by the ac-
cused or by anyone on his behalf. When the application rgaches an.



42 9450

-officer who is authorized to make the detail and to order any necessary
travel, he will act thereon without delay and transmit through chan-
nels to the appointing authority his reply as to the availability of the

requested counsel. His decision as to the availability of the requested
" counsel is subject to revision by his immediate superior on appeal
by or on behalf of the accused.

b. Duties in general; freedom in conducting defense.—An offi-
cer or other military person acting as individual counsel for the ac-
cused before a general or special court-martial will perform ‘such
duties as usually devolve upon the counsel for a defendant before civil
courts in a criminal cagse. He will guard the interests of the accused
by all honorable and legitimate means known to the law. It is his
duty to undertake the defense regardless of his personal opinion as
to the guilt of the accused; to disclose to the accused any interest he
may have in connection with the case, any ground of possible dis-
qualification, and any other matter which might influence the accused
in the selection of counsel; to represent the accused with undivided .
fidelity, and not to divulge his secrets or confidence. It is improper
for him to assert in argument his personal belief in the accused’s
innocence or to tolerate any manner of fraud or chicane.

He should make timely request to the trial judge advocate to secure
the attendance of defense witnesses, and with a view to saving time,
labor and expense, he should cooperate with the trial judge advocate
in the preparation of depositions and in appropriate stipuldgtions as
to unimportant or uncontested matters. See 14056 (Stipulations).

Before the trial he will advise an accused soldier of his right to
have soldiers as members of the court. See Article 4. If the accused
elects to exercise this right, the defense counsel will prepare the written
request required by Article 4 and forward it without delay to the
appointing authority or to the court if trial is imminent.

He will explain to the accused the meaning and effect of a plea of
guilty and his right to introduce evidence after such plea (71); his
right to testify or to remain silent (1344 and 135a); his right to
make a statement (76) ; his right to introduce evidence in extenuation
(124, 13826) ; and, in an appropriate case, his right to interpose the
statute of limitations (67 and 78). These explanations will be made
regardless of the intentions of the accused as to testifying,smaking,
a statement, or as to how he will plead.

His preparation for trial should include a consideration of the essen-
tial elements of each offense charged and of the pertinent rules of
evidence, to the end that the evidence he proposes to introduce in
defense may be confined to relevant evidence, and that he may be
ready to make appropriate objection to any irrelevant evidence that
might be offered by the prosecution. In determining the order in

B
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which he proposes to introduce evidence for the defense, he should
observe the general principle stated in the third subparagraph of
4le.

The fourth subparagraph of 41¢ applies equally to him.

He will examine the record of the proceedings of the court before
it is authenticated.

The court will avoid any unwarranted interference with his con-
duct of the defense, but may require him to reduce his arguments to
writing. When he addresses the court he will rise.

Ample opportunity will be given the accused and his counsel to
prepare the defense, including opportunities to interview each other
and any other person.

‘When the trial proceeds after the accused has escaped, the counsel
for the accused continues to represent him.

46. REPORTER.—a. Authority for appointment or detail.—
Under such regulations as the Secretary of the Army may from time
to time prescribe, the president of a court-martial or military commis-
sion or a court of inquiry shall have power to appoint a reporter
(A. W. 115).

Enlisted men may be detailed to serve as stenographic reporters for
general or special courts-martial, courts of inquiry, and military .
commissions,

Subject to such exceptions as may be made by appointing authori-
ties, and within the limitations prescribed by statute, the appointment
of either civilian or military court reporters is hereby authorized, ex-
cept for summary courts-martial and for special courts-martial in cases
in which a bad conduct discharge is not authorized or in which the
_ appointing authority directs that a reporter will not be used. See 344,
117.

In the appointment of civilian reporters, among applicants equally
qualified, preference will be given to former members of the armed
forces of the United States who have been honorably discharged there-
from, and to their widows, and also to the wives of any such honorably
discharged former members of the armed forces of the United States
who have been injured and are not themselves qualified but whose wives
are qualified to hold such positions.

b. Duties; oath; compensation.—He shall record the proceedings
of and testimony taken before such court or commission and may set
down the same in the first instance in shorthand or by mechanical
recording device (A. W. 115). If a question is raised as to whether
any particular matter is included in the term, “proceedings of and
testimony taken,” the court will determine the question in accordance
with applicable law and regulations. There will be no “off the record”
discussions in open court: The reporter will follow the forms pre-
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scribed for the preparation of records contained in Appendlx 6 and
will be familiar with the provisions of 85b. ’

He will discharge his duties as promptly as practlcable under the
circumstances. In general court-martial cases and in special court-
martial cases (other than those in which a reporter is not authorized)
he will prepare an original of each record and of all documentary ex-
hibits received in evidence and carbon copies of each record and of all
documentary exhibits equal to the number of accused tried, whether
or not the accused request copies. Additional carbon copies will be
made as may be required by the trial judge advocate, not exceeding
the number authorized by the appomtlng authority.

See 103 as to oath.

Civilian or enlisted stenographic reporters appointed or detailed to
serve at general or special courts-martial shall be compensated at the
rates prescribed in AR 85—4120. Authorization need not be shown in
the appointing order.

47. INTERPRETER.—a. Authority for appointment.
such regulations as the Secretary of the Army may from time to time
prescribe, the president of a court-martial or military commission, or
court of inquiry, or a summary court, may appoint an interpreter
(A. W. 115). One or more interpreters, as may be required, may be
employed for courts-martial whenever necessary without application
to the appointing authority.

b. Duties; oath; compensation.
(A. W. 115).

In questlomng a witness through an interpreter the question should
be put in the same interrogatory form as when questioning a witness
not through an interpreter. The interrogator, for example, will ask,
“What is your name?” rather than state to the interpreter, “Ask the
witness what his name is.

The interpreter should translate questlons and answers as given to
him. Thus, if the question is “What is your name?” that question
should be asked in the language of the witness, and the interpreter
should not use such a form as, “They want to know what your name
IS”

See 103 and Article 19 as to oath, and AR 85-4120 as to compensa-

. tion.

48. CLERKS AND ORDERLIES.—When necessary the com-
manding officer will detail suitable soldiers as clerks and as orderlies
to assist the trial judge advocate and counsel for the accused.

He shall interpret for.the court
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PROCEDURE

CERTAIN GENERAL MATTERS—CLOSED SESSIONS—INTERLOCUTORY
QUESTIONS OTHER THAN CHALLENGES—CONTINUANCES

49. CERTAIN GENERAL MATTERS.—a. Order of proceed-
ings.—The chronological order of the usual proceedings in trial by
general and special courts-martial is indicated in the guide to proce-
dure in Appendix 5 and in the forms of records in Appendices 6 and 7.
As far as practicable the discussion in the chapters on procedure herein
follows the same order.

b. Proceedings in each case to be complete—In each case the
proceedings must be completed without reference to any other case.
For example, in each case tried opportunity to challenge must be given
and the required oaths administered.

c. Joint trials; common trials.—In joint trials (27) and in com-
mon trials (84) each of the accused must in general be accorded every
right and privilege which he would have if tried separately. Each
accused may, if he desires, be defended by individual counsel, make
individual challenges for cause (58¢), make individual preemptory
challenges in a common trial but not in a joint trial (584), cross-
examine witnesses, testify in his own behalf, and introduce evidence
in his own behalf. Both court and counsel must be careful to notice
evidence which is admissible against only one or some of the joint or
several accused and consider it only against such accused. See 1275
(Confessions). Where the evidence is equally applicable to several or
all accused, however, needless repetition may be avoided by the use of
appropriate general language and consolidation of evidence pertinent
to all accused.

d. Reference to appointing authority.—Whenever a matter as to
future proceedings in a case is referred to the appointing authority
by or on behalf of a general court-martial he will refer the matter to
his staff judge advocate for consideration and advice.

e. Spectators.—Except, for security or other good reasons, as when
testimony as to obscene matters is expected, the sessions of courts-
martial will be open to the public. When practicable, notices of the
time and place of sessions of courts-martial will be published in such
a manner that persons subject to military law may-be afforded oppor-

45
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tunity to attend as spectators provided attendance does not interfere
with the performance of their duties. Witnesses other than the accused
properly may be excluded. :

/. Opportunity to present and support contentions —Both sides
are entitled to an opportunity properly to present and support their
respective contentions upon any question or matter presented to the
court, for decision. Improperly restricting argument, particularly in
long and complicated cases, or an arbitrary refusal to entertain argu-
ment on an interlocutory question may constitute error. But the right
should not be abused, and the court may in its discretion limit or refuse
to hear argument when it is manifest that such argument is trivial,
mere repetition, or made solely for the purpose of delay. As to oral
and written argument, see 77.

g. Explanation of rights of accused.—Whenever deemed neces-
sary the court will cause to be explained to the accused any right which
he appears not fully to understand. The right of the accused with
respect to Article 39 (Statute of Limitations), the meaning and effect
of a plea of guilty (71), the right to remain silent or to testify (134d;
1856, A, W. 24) or to make an unsworn statement (76) will be ex-
plained in open court when applicable unless it otherwise affirmatively
appears that the accused is aware of his rights in the premises. See
Appendix 5 for instructions.

50. CLOSED SESSIONS.—A general or special court-martial will
sit in closed session (A. W. 19, A. W. 31) during the deliberation and
voting upon the findings and sentence and upon interlocutory ques-
tions, including challenges. See, however, 58f (Procedure on
challenge).

Whenever the closing or opening of the court is required, the
president will announce such closing or opening,

When the court is closed, all persons except the members who are
_to vote on the matter will withdraw, unless such members withdraw
to another room for the closed session. See Article 30 in this
connection.

51. INTERLOCUTORY QUESTIONS OTHER THAN CHAL—
LENGES.—a. Statutory provisions.—The law member of a general
court-martial shall rule in open court on all interlocutory questions
other than challenges arising during the proceedings. Any ruling
made by the law member upon an interlocutory question, other than
a motion for a finding of not guilty (71d), or the question of accused’s
sanity, including whether the same has become an issue in the trial
(112), shall be final and shall constitute the ruling of the court;
but the law member may in any case consult with the court in
closed session before making a ruling and may change a ruling
made at any time during the trial (A. W.31). See51d.



Y619 - 47

b. Applicability of this paragraph.—This paragraph (51) applies
to all interlocutory questions arising during the proceedings (i. e.,
all questions other than the findings and sentence) except the ques-
tion whether a challenge shall be sustained. Any statement or indi-
cation in this manual to the effect that a certain question is to be
decided by the court is not to be understood as making an exception
to the foregoing rule. See, for example, 465.

¢. Rulings by the president of a special court-martial.—The
president of a special court-martial will rule in open court upon all
interlocutory questions other than challenges arising during the trial,
such as questions as to the admissibility of evidence offered during
the trial, incompetency of witnesses, continuances, adjournments, re-
cesses, motions, order of the introduction of witnesses, and the pro-
priety of any argument or statement of counsel or the trial judge
advocate. If a member objects to a ruling of the president upon a
question, the court shall be closed and the question voted on as stated
in 51f. '

d. Rulings by the law member.—A ruling by the law member on
an interlocutory question other than on a motion for a finding of not
guilty or the question of the accused’s sanity, being final so far as
concerns the court, no repetition of the ruling or announcement of
its finality is necessary. Rulings by the law member on a motion
for a finding of not guilty and on the question of the sanity of an
accused are final unless objected to by a member of the court. Upon
such objection the court will be closed and the question decided by
vote of the court. See 51f. _

e. Form of rulings.—Each ruling by the president of a special
court-martial, and each ruling by the law member which is subject
to objection, should be prefaced by a statement such as “subject to
objection by any member.”

f. Voting on interlocutory questions.—When voting on any inter-
locutory question other than a challenge the members of the court
shall vote orally, beginning with the junior in rank, and the question
shall be decided by a majority vote (A. W.31). If there be a tie vote
on any objection, motion, request, or similar matter, the objection,
motion, request, or other matter, is overruled or denied. The voting
is in closed session, but the president announces the decision in open
court.

g. Necessary inquiry to be made—preponderance of evidence
controls.—The ruling or decision should be preceded by any necessary
inquiryinto the pertinent facts and law. Upon such inquiry questions
of fact are determined by a preponderance of the evidence. While the
responsibility for a ruling devolves upon the law member or president,
as the case may be, he may properly ask that the court close to permit
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him to consult with the other members of the court before making
his ruling.

52. CONTINUANCES.—a. Statutory provisions; number of;
postponement in lieu of continuance—For reasonable cause a
court-martial may grant a continuance to either party for such time
and as often as may appear to be just (A. W. 20).

There is no limit to the number of continuances which may be
granted. Any necessity for formal continuance may often be obviated
by requesting the president to postpone the assembling of the court
or by requesting the court to adjourn or to take a recess.

b. Grounds for; effect of denying.—Among the grounds that may

be considered as reasonable are the absence of a material witness;
sickness of the trial judge advocate, accused, counsel, or a witness; in-

sufficient time to prepare for trial; and a pendmg prosecution in a
civil court based on the same act or emission.

A failure by the trial judge advocate to cause a copy of the charges
to be served as required may be a ground for a continuance; and in
time of peace no person shall, against his objection, be brought to
trial before a general court-martial within a period of five days sub-
sequent to the service of charges upon him (A. W. 46¢).

The refusal by a court to grant a continuance when reasonable
cause is shown will not ordinarily nullify the proceedings, but may
be a good ground for directing a rehearing. . The right to prepare
for trial and to secure necessary witnesses is fundamental and must
be extended to accused persons. Although the question of a continu-
ance is one for the sound discretion of the court, whenever it appears
tliat the court has abused its discretion and denied the accused a
reasonable opportunity to prepare for trial or otherwise perfect his
defense, the proceedings should be disapproved. A rehearing should
be ordered only if the prejudice to the rights of the accused can be
cured thereby.

¢. Application and action thereon.—Application should be made
to the court if in session, otherwise to the appointing authority, but
an application to the court for an extended delay, if based on reason-
able cause, may be referred by the court to the appointing authority.

The proper time for making an application to the court is after
the accused is arraigned and before he pleads. The court may defer
until after arraignment action on an application made before arraign-
ment, and should so defer action whenever it appears that the granting
of a continuance before arraignment may involve a risk of the trial
of an offense being barred by the statute of limitations. See 67.

Reasonable cause for the application must be alleged. For instance,
when a continuance is desired because of the absence of a witness, the
application should show that the witness is material, that due diligence
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has been used to procure his testimony or attendance, that the party
applying for the continuance has reasonable ground to believe that
he will be able to procure such testimony or attendance within the
period stated in the application, the facts which he expects to be able
to prove by such witness, and that he can not safely proceed with the
trial without such witness.

In general the facts as set forth in the application may be accepted
as substantially true; but if long or repeated delay is involved, or
the facts are disputed or improbable, or if any other good reason
therefor exists, the applicant may be required to furnish further
proof. On any issue of law or fact arising in the proceedings on an
application for a continuance, both parties will be given an oppor-
tunity to present evidence.and to make an argument.

An application based on the absence of a witness may be denied
when the opposite party is willing to stipulate that the absent witness
would testify as stated in the application unless it clearly appears
. that such denial would be prejudicial.



Chapter XI

PROCEDURE

ASSEMBLING—SEATING OF PERSONNEL AND ACCUSED—ATTEND-
ANCE AND SECURITY OF ACCUSED—INTRODUCTION OF THE AC-
CUSED AND COUNSEL—SWEARING REPORTER—ASKING ACCUSED AS
TO COPY OF GENERAL COURT-MARTIAL RECORD—ANNOUNCEMENT
OF MEMBERS PRESENT .

53. ASSEMBLING.—A general or special court-martial assembles
at its first session in accordance with the order convening it, thereafter
according to adjournment. When, as is usually the case, the appoint-
ing order, after stating the hour and date of the first meeting, adds the
words “or as soon thereaftér as practicable”; or when, as is often the
case, the court adjourns to meet at the call of the president, or when-
ever advisable or necessary for any reason, the president of the court
will fix the hour and date for the first or subsequent meeting, as the
case may be, and notify the trial judge advocate in order that proper
notice of the meeting may be given to all concerned. See 41c.

54. SEATING OF PERSONNEL AND ACCUSED.—When the
court is ready to proceed, it is called to order by the president. The
members will be seated with the president in the center, the law mem-
ber on his immediate left, and other members alternately to the right
and left according to rank. If the rank of a member is changed, he will
sit according to his new rank. Subject to change by the court, other
personnel and the accused will be seated as the president directs, except
that the accused will be permitted to sit with his counsel. It is cus-
tomary to seat the personnel of the prosecution on the right side of the
courtroom (facing the court) and the defense on the left. The witness
chair faces the president, and the reporter’s table is placed near the
witness chair. A diagram of a suggested arrangement of the court is
contained in Appendix 5.

55. ATTENDANCE AND SECURITY OF ACCUSED.—The
appointing authority or the post commander or other proper officer
in whose custody or command the accused is at the time of trial is
responsible for the attendance of the accused before the court. The
accused will be properly attired in the class of dress or uniform pre-
scribed by the president for the court. An accused officer, warrant
officer, or soldier will wear the insignia of his rank or grade and may
wear any decorations, emblems, or ribbons to which he is entitled.
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The presence of the accused throughout the proceedings in open
court is, unless otherwise stated, essential. See 10 (Effect of Escape),
and 83 (Rev1s1on)

Neither the court nor the trial judge advocate as s such is respons1ble
for or has any authority in connection with the security of a prisoner
being tried, and neither the court nor the trial judge advocate as such
has any control over the imposition or nature of the arrest or other
“status of restraint of an accused, except that the court does have control
over the accused insofar as his personal freedom in its presence is con-
cerned. However, the court or the trial judge advocate may make
recommendations to the proper authority as to these matters.

56. INTRODUCTION OF THE ACCUSED AND COUNSEL;
SWEARING REPORTER; ASKING ACCUSED AS TO COPY
OF GENERAL COURT-MARTIAL RECORD; ANNOUNCE-
MENT OF MEMBERS PRESENT.—Whenever a quorum and the
accused are present for the trial of a new case, and before the court
convenes, each member of the prosecution who is not by the order
appointing the court shown to be a member of the Judge Advocate
General’s Corps or a member of the bar of a Federal court or of the
highest court of a State of the United States (6) will prepare and
submit to the law member of a general court-martial or the president
of a special court-martial a certificate stating whether he is or is not
so qualified. If any member of the prosecution certifies that he is a
legally qualified lawyer in the sense of Article 11, each regularly
appointed member of the defense whose qualifications are not shown
by the appointing order and any individual defense counsel will also
prepare and submit a similar certificate. For forms see Appendix 6.
In this connection, if the appointed trial judge advocate is a lawyer
qualified in the sense of Article 11, the regularly appointed defense
counsel must be so qualified, and this particular requirement cannot
be waived by the accused, although the regularly appointed defense
counsel may be excused Wlth the consent of the accused (A. W.11).

After the pretiial requirements of the preceding subparagraph havée
‘been satisfied the president will convene the court. The trial judge
advocate will announce the name of the accused, and, at the first
session of the trial, ask the accused whom he desires to introduce as
counsel. If the certificates submitted in accordance with the preceding
subparagraph show that any member of the prosecution is a qualified
lawyer as provided in Article 11 and that no member of the counsel
for the defense present at the trial (including individual counsel) is
similarly qualified, the officer to whom the certificates have been sub-
mitted will announce the fact, and will explain to the accused his right
to such counsel.” The accused will be asked whether he is willing to
proceed to trial without counsel so qualified as a lawyer. If the ac-
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cused states that he is willing to proceed to trial the proceedings will
continue. If not, the court will adjourn pending procurement of
defense counsel who is legally qualified as stated in 6. Any change in -
defense counsel during the trial and the qualifications of any new
counsel should be brought to the attention of the court and the ac-
cused in a similar manner. The court should, whenever the occasion
requires, take appropriate action to the end that the accused, if he so
desires, will be represented before the court by counsel of his own
selection, civil counsel if he so provides or military if such counsel be
reasonably available (45a), otherwise by the defense counsel duly
appointed for the court pursuant to Article 11 (A. W. 17). See 6
and 43, )

 If at any trial by general or special court-martial it appears that
the regularly appointed defense counsel, individual counsel, or any
assistant defense counsel has previously acted in the same case
as a member, trial judge advocate, or investigating officer, the
fact will be announced in open court by the trial judge advocate,
who will also explain that under Article 11 such officer is disqualified
to act as a member of the defense unless expressly requested by the
accused. The accused will be asked in open court whether he desires to
introduce such counsel notwithstanding his previous participation in
the case. See Appendix 5 and Article 11.

After the introduction of the accused and his counsel the reporter
will be sworn (see 103, Oath), and the accused, in the case of trial by
general court-martial, or by special court-martial whenever a ver-
batim report is made, will be asked whether he desires a copy of the
record of trial. )

At the first session in a trial, the trial judge advocate will announce
the names of the members present. Similar announcement will be
made whenever there is a change in the membership present, either
through the appearance of a new member or a member previously
absent, or through the absence of a member previously present.

During the introduction of the accused and his counsel and the
naming of the members present, the accused and the personnel of the
prosecution and defense will stand.



Chapter XII

PROCEDURE

EXCUSING MEMBERS—CHALLENGES—WITNESS FOR THE PROSECU-
TION—ACCUSER—OATHS—ARRAIGNMENT

57. EXCUSING MEMBERS.—a. Disclosing grounds for chal-

lenge.—After announcing the members present, the trial judge advo-
cate will disclose in open court every ground for challenge believed
by him to exist in the case and will request that each member do like-
wise with respect to grounds of challenge, whether against the mem-
ber himself or any other member. The fact that a member has
participated in the investigation of the case or that he has forwarded
charges with a recommendation concerning trial by court-martial is
among the grounds for challenge which should be so disclosed. The
trial judge advocate will announce to the court the general nature of
the charges, the name of the accuser, the investigating officer, the officers
forwarding the charges, and of court members who participated in
any proceedings already had.

Similar disclosure and request will be made by the trial judge
advocate with respect to a new member before he is sworn; and the
trial judge advocate or any member will discloge any such ground at
any time during the proceedings that he becomes aware of it.

b. Action upon disclosure.—If it appears from any disclosure that
a member is subject to challenge on any ground stated in clauses first
to sixth of 58¢ and the fact is not disputed, such member will be
excused forthwith. Except as just stated, no action is required under
this paragraph (57b) with respect to any disclosure that may be
made; but proceedings under this paragraph are without prejudice
to any rights of challenge of either side.

58, CHALLENGES.—a. Statutory provisions.—Members of a
general or special court-martial may be challenged by the accused or
the trial judge advocate for cause stated to the court. The court

. shall determine the relevancy and validity thereof and shall not re-
ceive a challenge to more than one member at a time. Challenges by
the trial judge advocate shall ordinarily be presented and decided
before those by the accused are offered. Each side shall be entitled
to one peremptory challenge, but the law member of the court shall
not be challenged except for cause (A. W.18).
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b. Who subject to; who may challenge; relief of member of
prosecution for cause.—Only the members of a general or special
court-martial are subject to challenge, and they may be challenged
only by the trial judge advocate and the accused. When it appears,
however, that a member of the prosecution is disqualified because
of previous participation in the same case as a member, defense
counsel, assistant defense counsel or investigating officer (A. W. 11),
that member of the prosecution will be excused by the president forth-
with., If the trial cannot continue because a partieular member of
the prosecution is excused, the court will adjourn and report the fact.
to the appointing authority.

¢. When made; reconsideration; opportunity to challenge new
member.—Challenges should be made before arraignment, but the
court may permit a challenge for cause to be presented at any stage
of the proceedings. A challenge will be so permitted if the chal-
lenger has exercised due diligence or if the challenge is based on any
of the grounds stated in clauses first to sixth of 58e.

The fact that a particular challenge for cause has been adversely
determined does not preclude the court from again entertaining it if
good cause, such as newly discovered evidence, is shown. Full and
timely opportunity will be given to challenge every new member.

d. Peremptory challenges.—A peremptory challenge does not re-
quire any reason or ground therefor to exist or to be stated and may
be used before, after, or during the challenges for cause, or -against
a member unsuccessfully challenged for cause, or against a new mem-
ber if not previously utilized in the trial, but can not be used against ‘
the law member.

In a joint trial all accused constitute the “side” (A W. 18) of the
defense and are entitled to but one peremptory challenge, but in a
common trial each accused is entitled to one peremptory challenge.

e. Challenges for cause—grounds for.—Among the grounds of
challenges for cause are:

First: That he (the challenged member) is not competent or is
not eligible to serve on courts-martial.

Second : That he is not a member of the court..

Third: That he is the accuser as to any offense charged.

Fourth: That he will be a witness for the prosecution.

Fifth: That (upon a rehearing or a new trial) he was a member
of the court which first heard the case. '

Sixth: That he is an enlisted person who is assigned to the same.
company or corresponding military unit as the accused.

Seventh: That he personally investigated an offense charged as
a member of a court of inquiry, as investigating cfficer, or otherwise.
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Eighth: That he has forwarded the charges in the case with his
personal recommendation concerning trial by court-martial.

Ninth: That he has formed or expressed a positive and definite
opinion as to the guilt or innocence of the accused as to any offense
charged. '

Tenth: That he will act as reviewing authority or staff judge
advocate on the case.

Eleventh: Any other facts indicating that he should not sit as a
member in the interest of having the trial and subsequent proceed-
ings free from substantial doubt as to legality, fairness, and im-
partiality. Examples of other facts constituting grounds for challenge
are: that he will be a witness for the defense; that he testified or
submitted a written statement in connection with the investigation
of the charges (unless at the request of the accused); that he has
officially expressed an opinion as to the mental condition of the
accused ; that he is a prosecutor as to any offense charged; that he
has a direct personal interest in the result of the trial; that he is in
any way closely related to the accused; that he participated in the
trial of a closely related case; that he is decidedly hostile or friendly
to the accused ; that not having been present as a member when testi-
mony on the merits was heard, or other important proceedings were
had in the case, his sitting as a member will involve an appreciable
risk of injury to the substantial rights of an accused, which risk will
not be avoided by a reading of the record. See in connection with
this last example 386 and the fourth subparagraph of 38c.

/. Procedure.—After any challenges made by the trial judge advo-
cate have been decided, he will, after complying with any request
made by the accused to be permitted to examine the papers and orders
referred to in 4le, give the accused an opportunity to exercise his
rights as to challenge. The accused thereupon challenges in turn each
member to whom he objects. As to peremptory challenges, see 584.
Full and timely opportunity will be given to the accused, including
each accused in a joint or common trial, to exercise his right of chal-
lenge. A challenge may be withdrawn by the challenger for any
reason, as when the challenged member makes a statement or reply
which is satisfactory to the challenger. A challenge on the ground
stated in the last example in the eleventh clause of 58¢ will often be
withdrawn by the challenger upon his being informed that certain
witnesses will be recalled and reexamined.

If a member is challenged for any of the first six grounds enumer-
ated in 58¢, and he admits the fact upon which the challenge is based,
or if a member is peremptorily challenged, or if in any case, it is mani-
fest that a challenge will be unanimously sustained, the member will

-be excused forthwith unless objection or question is made or raised;

808220°—48-——35
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otherwise the challenge, if not withdrawn, must be passed on by the
court after both sides have been given an opportunity to introduce
evidence and to make an argument. The challenger may subject the
challenged member to an examination under oath as to his competency
as a member. For form of the oath, see 103. During deliberation and
voting on a challenge the court will be closed.

Courts should be liberal in passing upon challenges, but need not
sustain a challenge upon the mere assertion of the challenger. The
burden of maintaining a challenge rests on the challenging party. A
failure to sustain a challenge when good ground is shown may require
a disapproval on jurisdictional grounds or cause a rehearing because of
error injuriously affecting the substantial rights of an accused.

Vote upon the challenge is by secret written ballot, which ballot may
be in the form “sustained” or “not sustained.” See Article 81 as to
counting and checking the vote and announcing the result of the ballot
and Article 19 as to disclosing or discovering the vote or opinion of
any particular member upon a challenge. Deliberation on the chal-
lenge may properly include full and free discussion. The influence of
superiority in rank will not be employed in any manner in an attempt
to control the independence of members in the exercise of their judg-
ment. A majority of the ballots cast by the members present at the
time the vote is taken shall decide the question of sustaining or not
sustaining the challenge. A tie vote on a challenge is a vote in the
negative, and the challenge is not sustained. Upon the court being
opened the president shall state in open court that the challenge has
been sustained or not sustained.

The challenged member will take no part in the hearings, delibera-
tions, and voting upon a challenge against him. If the challenge is
sustained, the challenged member will withdraw, otherwise he will
resume his seat. With reference to action by a court when it has been
reduced below a quorum, or when the number of soldiers on a court is
reduced below one third in a case in which the accused has requested
enlisted members or when a challenge of the law member for cause is
sustained, see 38c.

59. WITNESS FOR THE PROSECUTION.—If at any stage of
the proceedings any member of the court is called as a witness by the
prosecution, he shall, before qualifying as a witness, be excused from
further duty as a member in the case. Whether a member called as a
witness for the court is to be considered as a witness for the prosecution
depends on the character of his testimony. In case of doubt he will be
excused as a member. If a witness called by the defense testifies
adversely to the defense, he does not thereby become a “witness for the
prosecution.”
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60. ACCUSER.—An officer who has signed and sworn to the
charges in a particular case is necessarily an accuser in the case. Al-
though the person who signs and swears to charges is ordinarily the
only accuser in the case, that is not always true. There may be another
or others who are the real accusers. See 52 and the notes in Appendix
2 under Article 4.

61. OATHS.—After the proceedings as to challenges are concluded
the members of the court, the trial judge advocate, and each assistant
trial judge advocate are sworn. See 103 and Article 19 as to oaths.
~ The organization of the court is then complete and it may proceed with
the trial of the charges in the case then before the court.

62. ARRAIGNMENT.—The court-being organized and both par-
ties ready to proceed, the trial judge advocate will read to the accused
the charges and specifications, including the signature of the accuser,
and will then ask the accused how he pleads to each charge and speci-
fication. This proceeding constitutes the arraignment. The pleas
are not part of the arraignment. The fact that the service of the
charges was within five days of the arraignment does not prevent
the arraignment even though the accused objects on that ground to
the proceeding, but such fact is available, in time of peace, as a
ground of valid objection to any further proceedings in the case at
that time (A. W. 46¢). As to deferring action on an application
for a continuance until after arraignment, see 52¢.

‘During the arraignment, the accused and the personnel of .the
prosecution and defense will stand. With the consent of the coutt
the accused may waive the reading of the charges and specifications.

As a rule, the procedure to be followed in an arraignment involv-
ing several charges and specifications will be to arraign according
to numerical order on the specifications of the first charge, then on
the first charge, and so on with the rest.

After the members have been sworn to try and determine “the
matter now before” them, additional charges, which the accused has
had no notice to defend and regarding which the right to challenge
has not been accorded him, can not be introduced, nor may the accused
be required to plead thereto. But if all the usual proceedings prior
to arraignment are first had with respect to such additional charges,
including proceedings as to excusing and challenging members and
administering oaths, such charges may be introduced, the accused
may be arraigned on them, and the trial may proceed on both sets
of charges as the trial of one case. In such a case an application for
a reasonable continuance should be granted.
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PROCEDURE—PLEAS AND MOTIONS

PLEAS AND MOTIONS—MOTIONS RAISING DEFENSES AND OBJEC-
TIONS—MOTIONS TO DISMISS—MOTIONS FOR APPROPRIATE RE-
. LIEF—PLEAS—MOTIONS PREDICATED UPON THE EVIDENCE

63. PLEAS AND MOTIONS.—For matters dealing with the ar-
raignment see 62. Pleas in court-martial procedure are pleas of
guilty, not guilty, and pleas corresponding to permissible findings
(71, 78). Defenses and objections raised before trial of the issue
raised by a plea of not guilty shall be raised only by motion to dismiss
or to grant appropriate relief as provided in this chapter.

Except as otherwise stated, pleas are entered, and motions raising
defenses or objections are made, after arraignment.

64. MOTIONS RAISING DEFENSES AND OBJECTIONS.—a.
Defenses and objeclions which may be raised—Any defense or
objection which is capable of determination without trial of the issue
raised by a plea of not guilty may be raised before trial by reference to
the appointing authority, or by motion to the court before a plea is
entered. .

Defenses and objections such as that trial is barred by the statute
of limitations, former trial, pardon, constructive condonation of de-
sertion, former punishment, promised immunity, lack of jurisdiction,
and failure of the charges to allege an offense should ordinarily be
asserted by motion to dismiss before a plea is entered ; but failure to
assert them at that time does not constitute a waiver of the defense or
objection. Unless otherwise stated, failure to assert any such defense
or objection—except lack of jurisdiction or failure of the charges to
allege an offense—before the conclusion of the hearing of the case,
however, constitutes a waiver,

b. Defenses and objections which must be raised.—Defenses and
objections based on defects in the preference of charges, reference for
trial, form of the charges and specifications, investigation or other
pretrial proceedings other than objections going to the jurisdiction of
the court or the failure of the charges to allege an offense may be
raised only by a motion for appropriate relief before a plea is entered.
Failure to present any such objection prior to plea constitutes a waiver
thereof, but the court for good cause shown may grant relief from the
waiver.

58
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¢. Form and content of a motion.—The motion raising a defense
or objection should include all such defenses and objections then
available and known to the accused. Any objection which might be
asserted by such motion may, if not asserted, be brought to the atten-
tion of the accused. :

The motion should briefly and clearly set forth the nature and
‘grounds of the defense or objection which it is intended to raise. It
may be presented orally or in writing. The substance of the motion
and not its form and designation will control; for instance, if an
accused makes a motion which he calls a motion for appropriate re-
lief but which in fact raises an objection to trial on jurisdictional
grounds, the motion will be treated as a motion to dismiss.

d. Time of making motions.—The motion discussed in a and b
above should be made before the plea is entered, but the court may
permit it to be made within a reasonable time thereafter.

Certain other motions predicated upon issues raised by the evidence
in the case, such as motions for a finding of not guilty and motions to
dismiss the proceedings on the grounds of res judicata, should generally
be made after the prosecution has rested its case or at the conclusion
of all the evidence. A motion to inquire into the mental condition of
the accused (112) or to dismiss the proceedings on the ground that
the accused lacks the requisite mental capacity (110¢) may be raised at
any time during the trial.

¢. Hearing on the motion.—A motion raising a defense or objection
will be determined at the time it is made unless the court defers action
on the motion until a later time.

Before passing on a contested motion the court will give each side
an opportunity to introduce pertinent evidence and to make an argu-
ment. Kxcept as otherwise indicated in the discussion of motions
(67, Statute of Limitations) and elsewhere (112¢, Insanity) the burden
rests on the accused to support by a preponderance of evidence a
motion raising a defense or objection. A decision on such a motion
is an interlocutory matter.

f. Effect of rulings on motion—The denial of a motion raising a
defense or objection does not prevent the entering of another to the
same specification or charge. The court may reconsider its action in
denying or sustaining a motion as long as the case is before the court.

Except as otherwise indicated in the discussion on motions an ac-
cused will not be required to plead to a specification or charge so long
as the action of the court in sustaining a motion to dismiss or for
appropriate relief relating to the specification or charge stands; but
when all such motions as to a given charge or specification are denied,
the accused should enter a plea or, if he stands mute, a plea of not
guilty should be entered for him by the court.
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Notwithstanding the action of the court on a motion raising a de-
fense or objection, the trial may proceed in the usual course as long
as one or more specifications and charges remain as to which a plea
stands. For example, when a motion to dismiss is sustained as to all
but one specification and charge to which the plea is not guilty, the
trial on that specification and charge may continue. But when the
trial cannot proceed further as the result of the action of the court on
a motion raising a defense or objection, the court will adjourn and
* submit the record of its proceedings so far as had to the appointing
authority.

The appointing authority may not return to the court for reconsid-
eration a ruling of the court which amounts to a finding of not guilty,
such as the granting of a motion to dismiss because of lack of mental
responsibility at the time of the offense (112a), or the granting of a
motion for a finding of not guilty (72a¢). As to motions granted by
the court which do not amount to a finding of not guilty, the appoint-
ing authority may, if he disagrees, return the record to the court with
a statement of his reasons for disagreeing and with instructions to
reconvene and reconsider its action with respect to the matters as to
which he is not in accord with the court. To the extent that the
court and the appointing authority differ as to a question which is
solely one of law, such as a question as to the jurisdiction of the court,
the court will accede to the views of the appointing authority ; but if
the matters as to which the appointing authority disagrees are issues
of fact, such as whether there was a manifest impediment with respect
to the statute of limitations, the court will exercise its sound discretion
in reconsidering the motion. The order returning the record should
include an appropriate direction with respect to proceeding with the
trial. If the appointing authority finds that the action of the court
was proper but that the defect raised by the motion can be cured, he will
take appropriate steps to remedy the defect and return the record to
the court for trial as above indicated. If he does not wish to return
the record for trial, he will take appropriate action to conclude the
case by the publication of appropriate orders in cases wherein the
action of the court operates as a bar to further prosecution. Generally
such action should be taken if the proceedings are terminated by
sustaining a motion to dismiss because of former trial, pardon, con-
structive condenation of desertion, promised immunity, or when find-
ings of not guilty are entered on motion. In other cases, he will take
action appropriate under the circumstances.

9. Inadmissible defenses and objections.—Such objections as that
the accused at the time of the arraignment is undergoing a sentence of
a general court-martial, or that owing to the long delay in bringing
him to trial he is unable to disprove the charge or to defend himself,
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or that his accuser was actuated by malice or is a person of bad char-
acter, or that he was released from arrest upon the charges, are not
proper subjects for motion prior to plea, however much they may con-
stitute ground for a continuance, or affect the questions of the truth or
falsity of the charge, or of the measure of punishment. -The same is
true in general as to objections that are solely matters of defense under
a plea of not guilty and, in effect, merely contest the truth of the al-
legations of a charge.

65. MOTIONS TO DISMISS—General.—A motion to dismiss
properly relates to any defense raised in bar of trial. Among the de-
fenses which may be raised by such motion prior to entering a plea
are lack of jurisdiction, failure of the charges to allege an offense (66),
running the statute of limitations (67), former trial (68), pardon,
constructive condonation of desertion, former punishinent, and prom-
ised immunity (69).

66. MOTIONS TO DISMISS—Lack of Jurisdiction; Failure to
Allege an Offense.—a. General.—1f the court lacks jurisdiction or if
the charges fail to allege any offense under the Articles of War the pro-
ceedings are a nullity. These defenses and objections cannot be waived
and may be asserted at any time, ‘

b. Jurisdiction of the court over the person.—A motion to dismiss
on the ground of lack of jurisdiction may be based on the absence of
any of the conditions stated in 7.

¢. Failure to allege an offense.—By a motion to dismiss the accused
may object to the sufficiency of a specification to allege any crime or
offense. With the exceptions stated in 12, courts-martial do not have
jurisdiction to try any offenses not cognizable under the Articles of
War. Unless the specification of a charge alleges an offense of which
a court-martial may take cognizance, a motion to dismiss should be
granted as to the specification. If the motion is sustained the court
will direct that the specification be stricken and disregarded.

67. MOTIONS TO DISMISS—Statute of Limitations.—Exemp-
tion from liability to be tried or punished by a court-martial for all but
a few crimes or offenses may be claimed after two (or three) years with
certain limitations. See Article 39 in Appendix 1 and the notes there-
under. Inthe case of any offense the trial of which in time of war shall
be certified by the Secretary of the Army to be detrimental to the prose-
cution of the war or inimical to the Nation’s security, the period of
limitation for the trial of the offense shall be extended to the duration
of the war and six months thereafter. See Article 39.

The period of limitations begins to run on the date of the commis-
sion of the offense. Certain offenses, as, for example, wrongful co-
habitation, are continuing offenses, and the accused cannot avail him-
self of the statute of limitations for any part of continuing offenses not
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within the bar of the statute of limitations. Fraudulent enlistment
(A. W. 54) is not a continuing offense. Absence without leave (A. W.
61) and desertion (A. W. 58) are not continuing offenses for the pur-
pose of computing the time under the statute of limitations or for the
purpose of determining whether the offenses were committed in time of
war. For these purposes the offenses are committed, respectively, on
the date the person first receives pay and-allowances under the enlist-
ment, or so absents himself or deserts.

In applying this statute the court will be guided by the crime or
offense as described in the specification, and not by the Article of War
stated in the charge. Thus, if an offense properly chargeable under
Article 98 is erroneously charged under Article 96, the limitation is
nevertheless three years rather than two years.

If it appears from the charges that the statute has run against an
offense or (in the case of a continuing offense) a part of the offense
charged, the court will bring the matter to the attention of the accused
and advise him of his right to assert the statute. This action should,
as a rule, be taken at the time of the arraignment. If the accused
pleads guilty to a lesser included offense against which the statute of
limitations has apparently run, the court will advise the accused of his
right to interpose the statute in bar of trial and punishment as to that
offense. .

The burden is not on the defense to show that neither absence from
the jurisdiction of the United States nor other impediment prevents
the accused from claiming exemption under Article 39. For example,
if it appears from the charges in a peacetime desertion case that more
than three years have elapsed between the date of the commission of
the offense and the date of the arraignment, the motion should be
sustained unless the prosecution shows by a preponderance of evidence
that the statute does not apply because of periods which, under the
second proviso of Article 89, are to be excluded in computing the three
years.

68. MOTIONS TO DISMISS—Former Trial.—No person shall be
tried a second time for the same offense without his consent; but no
proceeding in which an accused has been found guilty by a court-
martial upon any charge or specification shall be held to be a trial
in the sense of Article 40 until the reviewing and, if there be one,
the confirming authority, shall have taken final action upon the case
(A. W. 40). .

A person has not been “tried” in the sense of Article 40 if the pro-
ceedings were void for any reason, such as a lack of jurisdiction to try
the person or the offense.

The same acts constituting a crime against the United States cannot,
after acquittal or conviction of the accused in a civil or military court
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deriving its authority from the United States, be made the basis of
a second trial of the accused for that crime in the same or in another
such court without his consent. The civil courts in the Territories, in
Puerto Rico and the Canal Zone, as well as the district and other courts
of the United States, derive their authority from the United States.
The same’acts when committed in a State may constitute two distinct
offenses, one against the United States and the other against the
State. In such a case trial by a State court does not bar trial by court-
martial. :

In general, once a person is tried in the sense of Article 40, he
cannot without his consent be tried for another offense if either
offense is necessarily included in the other and if the two offenses differ
from each other in degree only. Thus a trial for manslaughter may
be interposed in bar of trial for the same homicide subsequently
charged as murder because both offenses involve the same unlawful
killing and are distinguished from each other only by the state of
mind of the accused. On the other hand, a trial for a homicide is not
barred by a former trial for an assault and battery. See however,
720, for an example of a case when the defense of res judicata may
be asserted. A trial for absence without leave (A. W. 61) bars trial
for the same absence charged as desertion and vice versa if the same
enlistment is involved in both cases, sirice both offenses involve the
same unauthorized absence. But when a soldier deserts and reenlists,
trial for absence without leave from the second enlistment does not
bar trial for desertion from the first enlistment although the same
period of time may in part be involved in both cases. ‘

Subject to the rules as to documentary evidence, including the rules
as to the use of copies, proof of former trial by court-martial or civil
court may be, respectively, by the order publishing the case (or by
the record of trial if no order was published or the order is not suffi-
ciently explicit), and by the indictment and record of conviction or
acquittal.

69. MOTIONS TO DISMISS—Miscellaneous Defenses and Ob-
Jjections.—a. Pardon.—A pardon is an act of the President which
exempts the individual on whom it is bestowed from the punishment
the law inflicts for a crime he has committed. A pardon may be
interposed in bar of trial by a motion to dismiss. The usual rules as
to documentary evidence apply to a written pardon, whether in the
nature of an individual pardon, or of a general amnesty. If the docu-
ment is not sufficiently explicit to determine whether the motion should
be sustained, the defense may introduce other evidence tending to
establish the pardon. In the case of a constructive pardon, facts and
circumstances constituting the pardon must be proved.
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b. Constructive condonation of desertion.—If a deserter has been -
unconditionally restored to duty without trial by an officer exercising
general court-martial jurisdiction, this action amounts to a construc-
tive condonation of the desertion and may be interposed in bar of trial
subsequently ordered. If an officer exercising general court-martial
jurisdiction shall have directed that a deserter be restored to duty but
that he remain subject to trial for the offense, such a restoration is not
a constructive condonation of the desertion and the individual so
restored remains subject to trial.

¢. Former punishment.—Punishment previously imposed under
Acrticle 104 for a minor offense may be interposed in bar of trial for the
same offense. For a definition of “minor” offense, see 118. Such
punishment, however, does not bar trial for another crime or offense
growing out of the same act or omission. For instance, punishment
under Article 104 for reckless driving would not bar trial for man-
slaughter if the reckless driving caused a death.

Administrative reduction pursuant to Army Regulations is not a bar
to trial.

d. Promised immunity.—See 184d (Testimony of Accomplices).

70. MOTIONS TO GRANT APPROPRIATE RELIEF.—a. Gen-
eral.—A motion to grant appropriate relief is one made to cure a defect
of form or substance which impedes the accused in properly preparing
for trial or conducting his defense. Among the objections which may
properly be raised by such a motion are objection to a charge or speci-
fication in matters of form only; a substantial defect in the conduct of
the pretrial investigation (see 35a; 70c; A. W. 46) ; prejudicial joinder
in a joint trial (70d) ; and misjoinder in common trial (34). In gen-
eral these objections are waived if not asserted prior to the entry of a
plea, but the court may grant relief from the waiver for good cause
(64). The motion should briefly and clearly set forth the nature of
and the grounds for the request, objection or question it is intended
to make or raise. The'motion admits nothing either as to the jurisdic-
tion of the court or the merits of the case.

b. Defect in charges and specifications.—If a specification,
although alleging an offense cognizable by court-martial, is defective
in some matter of form as, for example, that it is inartfully drawn,
indefinite, or redundant or that it misnames the accused, or does not
contain sufficient allegations as to time and place, the objection should
be raised by a motion for appropriate relief. If the specification is
defective to the extent that it does not fairly apprise the accused of the
particular offense charged, the court upon the defect being brought to
its attention will, according to the circumstances, direct the specifica-
tion to be stricken and disregarded or continue the case to allow the
trial judge advocate to apply to the convening authority for directions
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as to further proceedings, or permit the specification to be amended
so as to cure such defect, and continue the case for such time as in the
opinion of the court may suffice to enable the accused properly to pre-
pare his defense in view of the amendment. = If it clearly appears that
the accused has not in fact been misled in the preparation of his defense
by a defect in the form of the charge and specifications, and that a con-
tinuance is not necessary for the protection of his substantial rights,
the court may proceed immediately with the trial upon directing an
appropriate amendment of the defective charge or specification.
¢. Defects arising out of the pretrial investigation.—A. substan-
tial failure to comply with the requirements of 354 and Article 4656
may be brought to the attention of the court by a motion for appro-
priate relief. Such a motion should be sustained only if the accused
- shows that the defect in the conduct of the investigation has in fact
prevented him from properly preparing for trial or has otherwise
injuriously affected his substantial rights. If the motion is sustained
the court may grant a continuance to enable the accused to prepare his
defense properly, or may adjourn the proceedings to permit compliance
with 35¢ and Article 460 and report the basis of its action to the
appointing authority. The latter may, after taking necessary action
to cure the defect, return the record to the court with instructions to
proceed with the trial. .

d. Motion to sever.—A motion to sever is a motion by one of two or
more coaccused to be tried separately from the other or others. Occa-
sion for the motion may arise in either a joint or a common trial.

In a common trial a motion to sever will be liberally considered.
It should be granted on the motion of an accused arraigned in a com-
mon trial with other accused against whom offenses are charged
which are unrelated to those charged against the mover (34).

The motion should be granted in any case if good cause is shown;
but when the essence of the offense is a combination between the
parties—conspiracy, for instance—the court may properly be more
exacting than in other cases as to whether the facts established in
support of the motion constitute good cause. The more common
grounds for this motion are that the mover desires to avail himself
on his trial of the testimony of one or more of his coaccused, or of the
testimony of the wife of one, or that a defense of the other accused is
antagonistic to his own or that evidence as to them will in some manner
prejudice his defense. ,

If the motion is granted, the court will first decide which accused

_it will proceed to try and, in the case of joint charges, direct an appro-
priate amendment of the charges and specifications. For instance,
if after severance the trial of B is directed in a case in which A and
B are jointly charged with an offense, the specification should be
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amended to allege in effect either that B committed the offense or that
B committed the offense in conjunction with A. The amendment
should be formally made as a part of the proceedings, no actual
alteration being made in the charge sheet itself. For an example see
the form of record, Appendix 6. When, as a result of action on a
motion to sever, trial of one or more accused is deferred, the trial
judge advocate will report the facts at once to the appointing authority
so that he may take appropriate action to try the deferred accused or
to make other disposition of the charges as to such accused.

e. Miscellaneous motions for relief—In addition to grounds for
motions discussed above in this paragraph (70) there are others
which may be made for the purpose of raising a specific objection on
the merits prior to trial. For examples, see 111 and 112 (Insanity).
If a motion amounts in substance to an application for a continuance,
or to a challenge, motion to dismiss, or other matter for which a pro-
cedure is provided, the motion will be regarded as such application,
challenge, motion to dismiss, or other matter. A motion to elect—that
is, a motion that the prosecution be required to elect upon which of
two or more charges or specifications it will proceed—will not be
granted.

71. PLEAS.—Pleas in court-martial procedure include guilty, not
guilty, and pleas corresponding to permissible findings of lesser in-
cluded offenses. See 78 (Findings). The court may refuse to accept
a plea of guilty and should not accept the plea without first deter-
mining that the plea is made voluntarily with understanding of the
nature of the charge. Should an accused enter a contradictory plea
such as guilty without criminality or guilty to a charge after pleading
not guilty to all specifications thereunder, such contradictory plea will
be regarded as a plea of not guilty. The court should ordinarily grant
an application not manifestly made in bad faith to change or modify
a plea. ' '

The court will proceed to trial and judgment as if he pleaded not
guilty when an accused fails or refuses to plead or answers foreign to
the purpose. See Article 21. By standing mute an accused does not
waive any objections otherwise waived by a plea.

Except as to matters covered by a plea of guilty, a plea admits
nothing as to the jurisdiction of the court and nothing as to the merits
of the case. Any admission involved in a plea of guilty to any offense
has effective existence as such only as long as that plea stands. A plea
of not guilty or guilty will, in the absence of a motion to grant appro-
priate relief because of a defect in misnaming accused, be regarded
as a waiver of any objection based on a misnomer of accused, whether
under an alias or otherwise.
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The accused has a legal and moral right to enter a plea of not guilty
even if he knows he is guilty. This is so because his plea of not guilty
amounts to nothing more than a statement that he stands upon his
right to cast upon the prosecution the burden of proving his alleged
guilt.

A plea of guilty does not exclude the taking of evidence, and in the
event that there be aggravating or extenuating circumstances not
clearly shown by the specification and plea, any available and admis-
sible evidence as to such circumstances should be introduced.

In all cases in which a plea of guilty is entered and also whenever
an accused, in the course of the trial following a plea of guilty, makes
a statement to the court, in his testimony or otherwise, inconsistent
with the plea, the summary court, the president of a special court-
martial, and the law member of a general court-martial will make such
explanation and statement to the accused as the occasion requires.
See in this connection Appendix 5. If, after such explanation and
statement, it appears to the court that the accused in fact entered the
plea improvidently or through lack of understanding of its meaning
and effect, or if after such explanation and statement the accused does
not voluntarily withdraw his inconsistent statement, the court will
proceed to trial and judgment as i he had pleaded not guilty. See
Article 21.  Occasion for making this explanation and statement fre-
quently arises in desertion cases when the accused, after pleading
guilty, testifies or states in effect that throughout his unauthorized
absence he had the intention of returning. When, after a plea of
guilty has been received, the accused asks to be allowed to withdraw
it and substitute a plea of not guilty or any other corresponding plea
he should be permitted to do so.

One plea may be entered as applicable to all or to certain specified
charges and specifications, such as “Not guilty to all charges and
specifications.”

72. MOTIONS PREDICATED UPON THE EVIDENCE.—a.
Motion for a finding of not guilty.—At the close of the case for the
prosecution and before the opening of the case for the defense the
court may, on motion of the defense for findings of not guilty, con-
sider whether the evidence before the court is legally sufficient to
support a finding of guilty as to each specification designated in
the motion. The court in its discretion may require that the motion
specifically indicate wherein the evidence is legally insufficient. The
court will determine the matter as an interlocutory question. See 51
and Article 81. If there is any substantial evidence which, together
with all reasonable inferences therefrom and all applicable presump-
tions, fairly tends to establish every essential element of an offense
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- charged or included in any specification to which the motion is directed,
the motion as to such specification will not be granted. The court in
its discretion may defer action on any such motion as to any specifica-
tion and permit or require the trial judge advocate to reopen the case
for the prosecution and produce any available evidence. If the motion
is sustained as to any specification the court will forthwith enter a
finding of not guilty of such specification and, when appropriate, of
the proper charge.

b. Res judicata.—Res judicata is the rule that an issue of fact or
law put in issue and finally determined by a court of competent juris-
diction cannot be disputed between the same parties in a subsequent
trial even if the second trial is for another offense. Thus if B has been
acquitted by court-martial of having committed an assault with a
knife upon A, B can assert the acquittal as a defense if, upon the subse-
quent death of A as a result of the wound inflicted by the assault, B
is later tried for murder, although the defense of former trial might
not be available to him (68). A motion raising the defense of res
judicata should ordinarily be made after the prosecution has rested
its case or later unless it can be shown at an earlier stage of the trial
that the issues of fact or law in the case on trial and in the case relied
upon to sustain the motion are the same. Proof of the former adjudi-
cation may be made by the record of the trial relied on to sustain the
motion.



Chapter XIV

PROCEDURE

NOLLE PROSEQUI—ACTION WHEN EVIDENCE INDICATES AN OFFENSE
NOT CHARGED—INTRODUCTION OF EVIDENCE

73. NOLLE PROSEQUIL—A nolle prosequi is a declaration of
record by the prosecution that by direction of the appointing authority
the prosecution withdraws a certain specification, or a certain speci-
fication and charge, and will not pursue the same further at the
present trial. A nolle prosequi will be entered only when directed by
the appointing authority, who may give such direction either on his
own initiative or on application duly made to him. In a joint case or
in a case referred for a common trial he may limit the direction to
one or more of the accused.

Proper grounds for such direction include substantial defect in
the specification, insufficiency of available eVvidence to prove the
specification, and the fact that it is proposed to use one of the accused
as a withess.

Entry of a nolle prosequi will not be exercised arbitrarily or unfairly
to the accused. For instance, when evidence has been received in
support of a specification and it appears that, through lack of diligence
in the preparation, the evidence may be insufficient to sustain a finding
of guilty and that a finding of not guilty is imminent, a nolle prosequi
will not be employed to circumvent such a finding with a view toward
a subsequent trial for the same offense.

A nolle prosequi is not in itself equivalent to an acquittal or to a
grant of pardon and is not as such a ground of objection or of defense
in a subsequent trial, but if entered pursuant to a grant of immunity
(184d) such grant of immunity may be asserted as a defense.

As to withdrawal of charges, see 5 (Appointing Authorities).

74. ACTION WHERE EVIDENCE INDICATES AN OF-
FENSE NOT CHARGED.—If at any time during the trial it becomes
manifest to the court that the available evidence as to any specification
is not legally sufficient to sustain a finding of guilty thereof or of any
lesser included offense thereunder, but that there is substantial evi-
dence, either before the court or offered, tending to prove that the
accused is guilty of some other offense not alleged in any specification
before the court, the court may, in its discretion, either suspend trial

69
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pending action on an application by the trial judge advocate to the
appointing authority for directions in the matter or proceed with the
trial. In the latter event a report of the matter may properly be
made to the appointing authority after the conclusion of the trial.

Application of this rule would be appropriate when in a trial for
the larceny of a watch the proof shows that the article taken was a
compass, and when in a trial for the wrongful sale of property (A. W.
84) the proof shows that the accused negligently lost the property.

In any such case, if charges for the offense indicated by the evidence
are preferred and are referred for trial, they should be referred to a
court none of whose members has participated in the former trial.

75. INTRODUCTION OF EVIDENCE.—a. General duties of
court.—When proffered evidence would be excluded on objection the
court should bring the matter to the attention of any party entitled,
but failing, to object, except where such failure amounts to a waiver,
Such action is particularly important when improper questions are
asked by a member of the court, or when improper testimony is elicited
by questions of a member of the court, the reasons for this being the
natural hesitancy of the parties to object to a question asked by a
member of the court and the weight likely to be given to testimony
elicited through questions by the court or by a member. Inthe interest
of justice a court may always of its own motion exclude inadmissible
evidence.

Rules of evidence are stated in 123-140 and in various connections
throughout the manual; for example, in 112¢ (Insanity) and in 146
(Desertion). .

The court is not obliged to content itself with the evidence adduced
by the parties. When such evidence appears to be insufficient for a
proper determination of any issue or matter before it, the court may
and ordinarily should take approprigte action with a view to obtain-
ing such available additional evidence as is necessary or advisable for
such determination. The court may, for instance, require the trial
judge advocate to recall a witness, to summon new witnesses, or to make
investigation or inquiry along certain lines with a view to discovering
and producing additional evidence.

See 112 for action by the court when it appears that further inquiry
into the mental responsibility of the accused is warranted in the inter-
est of justice. .

In its discretion the court may direct that a document, although
excluded as not admissible in evidence, be marked for identification
and appended to the record for the consideration of the reviewing
authority, and the court will so direct on request of the party offering
the document. See 140¢ (Offer of Proof).
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When a document, which must or should be returned to the source
from which it was obtained, such as an original record, is received in
evidence or marked for identification, a suitable copy or extract copy
thereof, certified as such by the trial judge advocate, will be subst1tuted
for such document and it will then be returned.

The court will explain to the accused his right to remain silent, or
to testify as a witness (134d, 13565 A. W. 24), or to make an unsworn
statement (76), unless it clearly appears that the accused fully under-
stands his rights in the premises. The explanation is usually made
after the prosecution has rested. See Appendix 5 for an example.
Whenever it appears warranted, the court should advise the accused of
his right to testify for a 11m1ted purpose. For example, if it appears
that the accused does not understand his right to testify for the
limited purpose of showing the circumstances under which a confes-
sion was obtained without subjecting himself to cross-examination on
the issue of guilt or innocence, an explanation should be made by the
court. See 127, 1355.

The court should protect every witness from improper questions,
harsh or insulting treatment, and unnecessary inquiry into his pri-
vate affairs. The court should also forbid any question which appears
to be intended merely to annoy a witness or which, though otherwise
proper, is needlessly offensive in form. See 136 and Article 24 for
questions which a witness can not be required to answer over his
objection.

b. General duties of trial judge advocate.—As to preparation for
trial, attendance of witnesses, sending out interrogatories for deposi-
tions, and swearing of witnesses, see 41, 105, 106, and 103, respectively.

After the pleas the trial judge advocate will, to the extent required
by the court, read the parts of the Manual for Courts-Martial or of
authoritative precedents that are pertinent to the definition, proof and
defense of the offenses charged

He may make an opening statement—that is, a prief statement of
the issues to be tried and what he expects to prove—but will avoid in-
cluding or suggesting matters as to which no. admissible evidence is
available or intended to be offered. Ordinarily such a statement is
made only immediately before the introduction of evidence for the
prosecution, but in exceptional cases the court may, in its discretion,
permit like statements to be made at later stages of the proceedings.

On behalf of the prosecution he conducts the direct and redirect
examination of the witnesses for the prosecution and the cross and
recross examination of the witnesses for the defense. He will, unless
the court otherwise directs, conduct the direct and redirect examina-
tion of witnesses for the court, and if such witnesses are adverse to
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the prosecution, may conduct the cross-examination on behalf of the
prosecution.

statement for the defense similar to that indicated in 755. This
statement is ordinarily made just after the prosecution has rested or
immediately following the opening statement of the trial judge advo-
cate; but in exceptional cases the court may in its discretion permit it
or other like statements to be made at other stages of the proceedings.

On behalf of the defense he conducts the direct and redirect examina-
tion of the witnesses for the defense and the cross and recross-examina-
tion of the witnesses for the prosecution and of the witnesses for the
court if they are adverse to the defense.

As to preparation for trial, attendance of Wltnesses, and submis-
sion of interrogatories for depositions, see 45, 105, and 106, respec-
tively.

d. Views and inspections.—In exceptional circumstances the court,
in the exercise of its sound discretion, may proceed to view or inspect
the premises or place or an article or object if such view or inspection
is necessary to enable the members better to understand and apply the
evidence in the case. The proceeding is authorized only if conducted
in the presence of the accused and his counsel and should not be under-
taken if the court is already familiar with the premises involved, or
if photographs, diagrams or maps adequately present the situation.
The court may be escorted to the view by any person familiar with
the premises and objects. The escort may point out particular fea-
tures to be noted by the court without makmg any statement in the
nature of evidence or argument. Unless he is already sworn as a
member of the prosecution, the escort will take the following oath or
affirmation:

“You swear (or affirm) that you will conduct the court and will
well and truly point out to them the place in which the offense
charged in this case is alleged to have been committed ; and that you
shall not speak to the court concerning the alleged offense, except
to describe the place aforesaid.  So help you God.”

The things seen by the court during the view or inspection are not
evidence, but the members may consider and apply the evidence in the
light of the knowledge obtained by their inspection. The court should
not hear witnesses or take evidence at the view, but anything said
thereat by the prosecution, by counsel, the authorized escort, or by
the court, will be recorded verbatim and constitute a part of the
- record of trial in any general court-martial case or in any special
court-martial case in which a verbatim record is taken. Reenact-
ments of the events involved or acts alleged to have been committed
are not authorized upon a view.



Chapter XV

PROCEDURE

STATEMENTS — ARGUMENTS — FINDINGS—DATA AS TO SERVICE—
EVIDENCE OF PREVIOUS CONVICTIONS--SENTENCE—ANNOUNCING
SENTENCE—MATTERS OF CLEMENCY—ADJOURNMENT

76. STATEMENTS.—The accused, whether he has testified or not,
may make an unsworn statement to the court in denial, explanation,
or extenuation of the offenses charged, but this right does not permit
the filing of the affidavit of the accused. This unsworn statement is
not evidence, and the accused can ngt be cross-examined upon it, but
the prosecution may rebut statements of fact therein by evidence.
Such consideration will be given the statement as the court deems
warranted.

The statement may be oral or in writing, or both, and may be made
by the accused, by counsel, or by both. A written statement should be
signed, and is ordinarily read to the court by the accused or by counsel.

The statement should not include what is properly argument, but
ordinarily the court will not check a statement on that ground if it is
being made orally and personally by an accused.

" If the statement made by an accused includes admissions or confes-
sions, they may be considered as evidence in the case, but in a joint or
common trial the statement by one accused is not evidence against his
coaccused. If a statement made by either accused or counsel is in-
consistent with a plea of guilty or indicates that such plea may have
been entered improvidently or through lack of understanding of its
meaning and effect, the court will take appropriate action as set forth
in 71 (Pleas).

7. ARGUMENTS.—After both sides have rested arguments may
be made to the court by the trial judge advocate, the accused, and his
counsel. The trial judge advocate has the right to make the opening
argument, and if any argument is made on behalf of the defense, the
‘closing argument. Arguments throughout the trial may be oral, in
writing, or both, unless the court requires an argument to be reduced
to writing. See 414 and 456. Arguments in writing will ordinarily
be read to the court by the party who submits them. The last sub-
paragraph of 76 applies equally to arguments.

The failure of an accused to take the stand must not be commented
upon ; but if he testifies on the merits with respect to an offense charged,

73
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and if he fails in such testimony to deny or explain specific facts of
an incriminating nature that the evidence of the prosecution tends
to establish with respect to that offense, such failure may be commented
upon. When, however, an accused is on trial for a number of offenses
and, taking the stand in his own defense, testifies to one or more of
them only, no comment can be made on his failure to testify as to
the others.

 Refusal of a witness to answer a proper question may be commented
upon.

As to permissible comments on the fact that one witness testified
after hearing another, see 135 (Examination of Witness).

After the arguments and before- the court closes for the findings,

both sides should be asked whether they have anything further to
offer.
. 78. FINDINGS.
properly before the court as a whole may be considered. A member
should not, for instance, be influenced by any knowledge of the acts, -
character, or service of the accused not based on the evidence or other
proper matter before the court; or by any opinions not properly in
evidence; or by motives of “partiality, favor, or affection.” Seein this
connection 76 (Statements) and 77 (Arguments). Matters as to
which comment in argument is prohibited can not be considered.

In weighing the evidence a member is, however, expected to utilize
his common sense and his knowledge of human nature and of the ways
of the world. In the light of all the circumstances of the case he should
consider the inherent probability or improbability of the evidence, and
with this in mind he may properly believe one witness and disbelieve
several witnesses whose testimony is in conflict with that of the one.
See in this connection 189 (Credibility of witnesses) and 127
(Confessions).

Reasonable doubt.—In order to convict of an offense the court must
be satisfied beyond a reasonable doubt that the accused is guilty
thereof. See Article 31. By “reasonable doubt” is intended not
fanciful or ingenious doubt or conjecture but substantial, honest, con-
scientious doubt suggested by the material evidence, or lack of it, in
the case. It is an honest, substantial misgiving, generated by insuffi-
ciency of proof. It is not a. captious doubt, nor a doubt suggested by
the ingenuity of counsel or court and unwarranted by the testimony;
nor a doubt born of a merciful inclination to permit the defendant to
escape conviction ; nor a doubt prompted by sympathy for him or those
connected with him. The meaning of the rule is that the proof must
bg_s_uchasb*tgg‘,___«____chldexl(ﬂ:mmry hypothesis or possibility of innocence
but any fair and rational hypothesis except that of guilt; what is

required being not an absolute or mathem tlcal certa,mty but a moral

i s e . . - [ e




178a ‘ 75

certainty. A court-martial which acquits because, upon the evidence,
the accused may possibly be innocent falls as far short of appreciating-
the proper amount of proof required in a criminal trial as does a court
which convicts on a mere possibility that the accused is guilty.

The rule as to reasonable doubt extends to every element of the
offense. If,in a trial for assault with intent to kill, a reasonable doubt
exists as to such intent, the accused can not properly be convicted as
charged, although he might be convicted of the lesser included offense
of assault. Prima facie proof of an element of an offense does not
preclude the existence of a reasonable doubt with respect to that
element. The court may decide, for instance, that the prima facie
evidence presented does not outweigh the presumption of innocence.

If a reasonable doubt exists as to the mental responsibility of an
accused for an offense charged, the accused can not legally be convicted
of that offense. See 1100 as to the standard of mental responsibility
and 112¢ as to the burden of proof and presumption of sanity.

A reasonable doubt may arise from the insufficiency of circum-
stantial evidence, and such 1nsuﬂic1ency may be with respect either to
the evidence of the circumstances themselves or to the strength of the
inferences drawn from them.

Reasons for Findings; Divulging or Disclosing Findings—No find-
ing should include any indication of the reasons for making it. For
the information of the reviewing authority but not as part of a finding,
the court may formulate for inclusion in the record a statement of the
reasons which led to a finding and a statement of the weight given to
certain evidence. A proper occasion for such action arises when the
court finds an accused not guilty because of a reasonable doubt as to
his sanity.

See Article 19 as to divulging findings and as to disclosing or dis-
covering the vote or opinion of a member upon the findings.

Acquittal; Statute of Limitations—Whenever the court has acquit-
ted an accused upon all specifications and charges, the court shall at
once announce such result in open court. An acquittal automatically
results from findings of not guilty of all charges and specifications.

If by exceptions and substitutions an accused is found guilty of a
lesser included offense against which it appears that the statute of
limitations (A. W. 89) has run, the court will advise him in open
court of his right to avail himself of the statute in bar of punishment
if he so desires. However, if an accused pleads guilty upon arraign-
ment to such lesser included offense and persists in his plea after the
meaning and effect thereof have been explained to him, including his
right to interpose the statute of limitations in bar of punishment if he
is found guilty of the lesser included offense, he is deemed to have
waived the statute of limitations unless he expressly asserts it in bar
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of punishment. If an accused asserts the statute in bar of punish-
‘ment, the issue will be determined in substantially the same manner as
the corresponding issue upon a motion to dismiss on the grounds of
the statute of limitations (67).

b. Findings as to the charges.—Permissible findings include
guilty ; not guilty; not guilty, but guilty of a violation of the
Article of War.

An attempt should be found as a violation of Article 96 unless the
attempt is included in the express terms of some other article. '

The finding of the charge as to any specification should be sup-
ported by, and not be inconsistent with, the finding as to that speci-
fication. Thus, if two specifications of desertion are under one charge
and the accused is found guilty of the first specification, but guilty of
absence without leave only as to the second specification, the finding
should be: Of the Charge : As to Specification 1: Guilty. As to Specifi-
cation 2: Not guilty, but guilty of a violation of the 61st Article of
War. A finding of guilty of one specification appropriate to its
charge requires a finding of guilty of the charge, but a finding of not
guilty of another such specification under that charge does not require
any finding of the charge as to it. Thus, upon finding an accused
guilty of one of the two specifications under a proper charge, and not
guilty of the other, the finding of the charge should be simply guilty.

A court may not find an offense as a violation of an Article of War
under which it was not charged solely for the purpose of increasing
the authorized punishment or for the purpose of saving the juris-
diction of the court. For example, in the case of an officer charged
with a violation of Article 95 the court may not find him guilty of a
violation of Article 96 in order to adjudge confinement, although, if
the circumstances warrant, the court may properly ﬁnd the accused
guilty of a violation of Article 96 in such a case and adjudge dismissal
or a lesser sentence. Similarly, if an accused is charged with a viola-
tion of Article 93 for an offense committed during a previous enlist-
ment, the offense can not be considered as a violation of Article 94
for the purpose of saving the jurisdiction of the court even though
the offense alleged in the specification might in the beginning prop-
erly have been laid under Article 94. See 87b.

c. Findings as to the specification.—General.—Permissible find-
ings include guilty, not guilty, guilty with exceptions, with or with-
out substitutions, and not guilty of the exceptlons and guilty of any
substitutions, as stated below.

The finding should be consistent with itself. A finding of guilty
without criminality should not be made.

Any different findings as to two or more joint accused should be
consistent with one another. When one of two joint accused is found
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not guilty and the other is found guilty, the name of the former as
well as the words indicating a joint offense should be eliminated from
the specification by the finding as to the latter. When, however, three
or more accused are involved, it is sufficient if the finding as to each
accused clearly appears from reading of all the findings together.

Ewceptions and Substitutions.—One or more words or figures may
be excepted and, where necessary, others substituted, provided the
facts as so found constitute an offense by an accused which is punish-
able by the court, and provided that such action does not change the
nature or identity of any offense charged in the specification or increase
the amount of punishment that might be imposed for any such offense.
The substitution of a new date or place may, but does not necessarily,
change the nature or identity of an offense.

Lesser Included Offenses.—If the evidence fails to prove the offense
charged but does prove the commission of a lesser offense necessarily
included in that charged, the court may by its findings except appro-
priate words and figures of the specification, and, if necessary, sub-
stitute others, finding the accused not guilty of the excepted matter but
guilty of the substituted matter. The test as to whether an offense
found is necessarily included in that charged is that it is included
only if it was necessary in proving the offense charged to prove all
elements of the offense found. A familiar instance is a finding of
guilty of absence without leave under a charge of desertion. Such a
finding may be worded when the specification is in the usual form: Of
the specification: Guilty, except the words “desert” and “in desertion”,
substituting therefor, respectively, the words “absent without leave
from” and “without leave”, of the excepted words, not guilty, of the
substituted words, guilty.

In the discussion of certain offenses in 141-183 (Punitive Articles)
some of the included offenses are stated.

d. Procedure—After both sides have rested and before the court
" retires into closed session for the purpose of arriving at its findings
the law member of a general court-martial or the president of a special
court-martial will, in open court, advise the court that the accused
must be presumed to be innocent until his guilt is established by legal
and competent evidence beyond a reasonable doubt, and that in the
case being considered, if there is a reasonable doubt as to the guilt of
the accused, the doubt shall be resolved in favor of the accused and he
shall be acquitted; and that if there is a reasonable doubt as to the
degree of guilt, the finding must be in a lower degree as to which there
is no such doubt; and that the burden of proof to establish the guilt of
the accused is upon the Government (A. W. 31).. The advice may be
in the language of this paragraph; explanatory matter may, but need
not, be added.
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The court sits in closed session during deliberation on the findings.
Deliberation may properly include full and free discussion as to the
merits of the case. The influence of superiority in rank should not be
employed in any manner in an attempt to control the independence
of members in the exercise of their judgment.

Voting is by secret ballot (A. W. 31) and is obligatory. A finding
of not guilty results as to any specification or charge if no other valid
finding is reached thereon; but a court may reconsider any finding
before the same is announced or the court has opened to receive evi-
dence of previous convictions; and the court may reconsider any find-
ing of guilty on its own motion at any time before the record of trial
has been authenticated and transmitted to the reviewing authority.
The order in which the several charges and specifications are to be
voted upon will be determined by the president, subject to the control
of the court, except that all the specifications under a charge shall
precede that charge. The concurrence of all members present at the
time the vote is taken is necessary to convict of an offense for which
the death penalty is mandatory (e. g., A. W. 82); in all other cases
the concurrence of two-thirds of the members present at the time a
vote is taken is necessary for a finding (A. W. 43). See Article 31
as to counting and checking votes and announcing the result of the
ballot. Ifin computing the number of votes required a fraction results
such fraction will be counted as one; thus if five members are to vote,
a requirement that two-thirds concur is not met if less than four concur.

79. DATA AS TO SERVICE—EVIDENCE OF PREVIOUS
CONVICTIONS—EVIDENCE OF FORMER DISCHARGES—
EVIDENCE OF FORMER PUNISHMENT.—a. General.—In the
event of conviction of an accused the court will open for the purpose
of receiving as evidence such data as to his age, pay, and service as
may be shown on the first page of the charge sheet, and of giving
the trial judge advocate an opportunity to introduce evidence of the
prior convictions of the accused by court-martial. |

This evidence, and any evidence introduced by the accused in ex-
tenuation (79 4 and ¢) is for the consideration of the court in fixing
the kind and amount of punishment. See in this connection 115-117
(Punishments). :

A written stipulation confaining the pertinent data as to service
and previous convictions may be accepted by the court.

b. Data as to service—If the defense objects to such data as
being inaccurate or incomplete in a specified material particular, or
as containing certain specified objectionable matter, the court may
either sustain the objection without further inquiry or proceed to
determine the issue. Objections not asserted may be regarded as
waived.
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¢. Evidence of previous convictions.—Such evidence is not limited
to evidence relating to offenses similar to the one of which the accused
stands convicted or to the evidence referred with the charges. Such
evidence must, however, relate to offenses committed during a current
enlistment, appointment, or other engagement or obligation for service
of the accused, and in the case of a soldier during the one year, and
in the case of others during the three years next preceding the commis-
sion of any offense charged. In computing the one or three years, as
the case may be, periods of unauthorized absences as shown by the find-
ing in the case or by the evidence of previous convictions should be
excluded.

In the case of a general prisoner, whether the sentence of dishonor-
able or bad conduct discharge was suspended or not, the rules as to an
enlisted person apply, except that the evidence of previous convictions
should be limited to evidence of offenses committed during his status
as a general prisoner.

Unless the accused has been tried for an offense in the sense of Arti-
cle 40, evidence as to the offense is not admissible as evidence of a
previous conviction. See 68 (Former Trial).

As to documentary evidence of previous convictions, see the last
subparagraph of 68 (Former Trial). The service record of the ac-
cused or an admissible copy or extract copy thereof may also be used.
The accused may, of course, object on proper grounds to the introduc-
tion of any offered evidence of previous convictions. If he does,
action as indicated in 795 will be taken.¥.Any objection not asserted
may be regarded as waived. In the absence of objection an offense
may be regarded as having been committed during the required periods
unless the contrary appears. Y~ .

d. Evidence of former discharges.—The accused may introduce
evidence of the character given him on any former discharges from
the military service, subject to the right of the prosecution to introduce
in rebuttal evidence of the character given the accused on other dis-
charges from the service.

¢. Evidence of former punishment.—The fact that disciplinary
punishment under Article 104 has been enforced against the accused
may be shown by the accused as a factor in extenuation upon trial for
an offense growing out of the same act or omission for which such
punishment was imposed and enforced (A. W. 104).

80. SENTENCE.—a. General.—Basis for Determining. ——Except
for an offense for which a mandatory punishment is prescribed, the de-
termination of a proper punishment for an offense rests within the
discretion of the court subject to such limitations as may be prescribed
in 115-117 and by the Article of War violated. See in particular the
Table of Maximum Punishments (117¢). To the extent that punish-
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ment is discretionary the sentence should provide a legal, appropriate,
and adequaté punishment. See 115-117 (Punishments).

When applicable, the Table of Maximum Punishments prescribes
the maximum limits authorized for each offense therein listed. Nor-
mally, the maximum punishment will be reserved for an offense which
is aggravated by the circumstances, or after conviction of which there
is received by the court evidence of previous convictions of similar or
greater gravity. In the exercise of its discretion in adjudging a sen-
tence the court should consider among other factors the character of
the accused as given in former discharges if introduced into evidence,
the number and character of previous convictions, the circumstances
extenuating or aggravating the offense or any collateral feature thereof
made material by the limitation on punishment—such as value in lar-
ceny or length of absence in absence without leave. The members
should bear in mind that the punishment adjudged must be justified
by the necessities of justice and discipline. See in this connection 78a,
(Basis of Findings), 79¢ (Evidence of Former Punishments), 79¢
(Evidence of Previous Convictions), and 124, 1826 (Evidence in
Extenuation).

Among other factors which may properly be considered are the
penalties adjudged in other cases for similar offenses so as to render
sentences relatively uniform throughout the Army with due regard
to the nature and seriousness of the circumstances attending each
particular case. In special circumstances, to meet the needs of local
conditions, sentences more severe than those normally adjudged for
similar offenses may be necessary. Courts will be instructed, how-
ever, to exercise their own discretion and will not adjudge sentences
known to be excessive in reliance upon the mitigating action of the
reviewing or higher authority. Comments with respect to matters
proper for consideration in fixing the punishment are made in other
connections. For example, see 113 (Mental Deficiency of Accused),
140a, and 157a. : '

As to dishonorable and bad conduct discharges, see 870 (Advisory
Instructions) ; 116 & and d; and 117¢ (Permissible Additional
Punishments). '

The imposition by courts-martial of inadequate sentences upon offi-
cers and others convicted of crimes which are punishable by the
civil courts would tend to bring the Army, as to its respect for the
criminal laws of the land, into disrepute.

If an accused is found guilty of two or more offenses constituting
different aspects of the same act or omission, the court will impose
punishment only with reference to the act or omission in its most
" important aspect.
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Miscellaneous—Forms of sentences are given in Appendix 9. See
Article 19 as to divulging the sentence and as to disclosing or discover-
ing the vote or opinion of a member upon the sentence.

For the information of the reviewing authority, a court-martial
may formulate for inclusion in the record a brief statement of the
reasons for the sentence.

b. Procedure.—The court sits in closed session during deliberation
on the sentence. Deliberation may properly include full and free
discussion. The influence of superiority in rank should not be em-
ployed in any manner in an attempt to control the independence of
members in the exercise of their judgment.

When the discussion is completed, any member who desires to pro-
pose a sentence writes his proposal on a slip of paper. The junior
member collects these proposed sentences and submits them to the
president. The court then votes on the proposed sentences, beginning
with the lightest, until a sentence is adopted by a two-thirds vote.
Voting is by secret written ballot (A. W. 81) and is obligatory on
each member regardless of his vote as to the findings. It is the duty
of each member to vote for a proper sentence for the offense or offenses
of which the accused has been found guilty, without regard to his
opinion or vote as to the guilt or innocence of the accused. "The con-
currence of all members present at the time a vote is taken is required to
adjudge the death penalty; three-fourths of the members present at
the time the vote is taken must concur to adjudge a sentence to life
imprisonment and to confinement for more than 10 years, and the
concurrence of two-thirds of the members present at the time the vote
is taken is required to adjudge any other sentence (A. W. 43). See
Article 81 as to counting and checking votes and announcing the re-
sult of the ballot. If in computing the number of votes required a
fraction results, such fraction will be counted as one; thus if six
members are to vote, a requirement that three-fourths concur is not
met unless five concur. Any sentence, even in a case where the punish-
ment is mandatory, must have the concurrence of the required number
of members. If a general court-martial, after finding an accused
guilty of an offense’for which a mandatory punishment is prescribed
by the Articles of War, shall find upon a ballot being taken upon the
question of imposition of such mandatory sentence that the number
of votes required by Article 43 for the imposition of such sentence
have not been cast in its favor, then a second ballot shall be taken upon
the same question. If upon such second ballot the requisite number
of votes for the imposition of such sentence is still lacking, the court
will reconsider its findings in the case and may revoke its former find-
ings and find the accused not guilty, or guilty of a lesser included
offense.
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81. ANNOUNCING SENTENCE; MATTERS OF CLEM-
ENCY; ADJOURNMENT.—When a court-martial has sentenced
an accused, the court will at once announce the findings and sentence
in open court, unless good reasons exist for not making the findings
and sentence public at that time. In this latter event the president
may state in open court that the findings and sentence are not to be
announced. ’

After such announcement or statement the defense may submit in
writing for attachment to the record any matters as to clemency which
it desires to have considered by the members of the court or the review-
ing authority. The rules of evidence are not applicable to such
matters.

One or more recommendations for clemency, each signed by the
members joining therein, may be submitted to the trial judge advocate
for forwarding with the record. The recommendation may include a
proposal that all or part of the sentence be suspended, including a
sentence to bad conduct or dishonorable discharge. It should be spe-
cific as to amount and character of clemency recommended and as to
the reasons for the recommendation.

At the conclusion of the case, the court may proceed to other busi-
ness or adjourn until a definite time or adjourn to meet at the call of
the president.

As to the duty of trial judge advocate to notify the commanding
officer of the accused of the result of trial, see 415.



Chapter XVI

" PROCEDURE

SPECIAL AND SUMMARY COURTS—REVISION—REHEARING AND NEW
TRIALS

82. SPECIAL AND SUMMARY COURTS.—ua. Special courts.
The procedure of special courts-martial will, so far as practicable, be
that prescribed for general courts-martial. The principal distinction
in procedure between special and general courts is that in the former
all rulings on interlocutory questions other than challenges are made
by the president (and not by a law member), subject to objection by
other members (51¢). See also 89. With respect to the preparation
of records of trial by special court-martial see 56, 86, and Appendix 7;
as to the disposition of such records by the reviewing authority, see 87c¢.

b. Summary courts.—(1) Function—The function of a summary
court-martial is to exercise justice promptly for relatively minor
offenses under a simple form of procedure. In the trial of the case the
summary court represents both the Government and the accused. In
the absence of a plea of guilty he will thoroughly and impartially
investigate both sides of the matter and will assure that the interests
of both the Government and the accused are safeguarded. For the
jurisdiction of summary courts-martial, see 16, 17, and Article 14.

(2) Procedure before trial—When charges are referred to a sum-
mary court-martial, the court will carefully examine the charges and
the other data contained in the form to determine the offense or offenses
to be tried and the evidence that may be adduced to prove them. Al-
though he should correct and initial slight errors or obvious mistakes
in the charges, he has no authority to make any substantial changes
therein. As soon as the charges and any accompanying papers have
been examined and a determination has been made as to the proof
necessary to sustain the charges, arrangements should be made for
trial. He should promptly notify all witnesses and the accused of
the time and place set for the trial. The commanders of all military
witnesses and of the accused should be requested t¢ have them present.
Civilian witnesses may be notified in any convenient manner. A sum-
mary court-martial has the same power as the trial judge advocate of
a general or special court-martial to compel the attendance of civilian

83
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witnesses by subpoena (105; A. W. 22) and to take depositions. in
proper cases (106; A. W. 25).

(8) Procedure at trial—Preliminary matters—The summary court
will number cases serially in the order in which they are tried. Unless
otherwise stated, the procedure of summary courts-martial will as far
as practicable be that prescribed for general courts-martial.

When the witnesses and the accused have arrived, the court will
proceed to the trial. Witnesses (other than the accused) should
ordinarily be excluded from the court until called to testify. The
accused may be advised of the following matters: the nature of the
proceedings; the general nature of the charges; who appointed the
court; the name of the accuser; the names of the witnesses to be called
so far as is known ; the right of the accused to cross-examine them or
have the court ask any questions which the accused desires answered
the right of the accused to call any witnesses or produce any evidence in
his own behalf with the assurance that the court will assist him in
every possible way to do so; and his right to testify or to remain silent
(184d,; 135b; A. W. 24), or to make an unsworn statement (76). For
forms of such explanations see Appendix 5.

If the accused is a noncommissioned officer he will be asked to indi-
cate in writing on the charge sheet whether he consents to trial by
summary court-martial. See Appendix 8. If such accused is a non-
commissioned officer of the first two grades, and objects, the summary
court-martial will adjourn the proceedings and forward the charge

sheet and a statement of the accused’s objection to the appointing
authority. If a noncommissioned officer of a lower grade, after ex-
planation of his right so to do, objects to trial by summary court-
martial the matter will be submitted to the officer exercising special
court-martial jurisdiction over the command (through the appoint-
ing authority if the latter does not also exercise special court-martial
jurisdiction) for his determination as to whether the trial should con-
tinue. See 16, Article 14, and Appendix 8.

Arroignment and pleas.— After the rights of the accused have been
explained to him, the charges should be read or shown to him. Any
necessary explanation of the charges may be made. The accused should
then be asked how he pleads to each specification and charge. If he
pleads guilty to any specification or charge, the summary court will
explain the elements of the offense to which he has pleaded guilty and
the maximum sentence which the court could impose. If the accused
desires he may change his plea.

If the accused desires to change his plea or if the summary court is
in doubt as to his understandmg and desire to plead guilty, or if at any
time during the trial the accused makes a statement, sworn or unsworn,
inconsistent with his plea of guilty, a plea of not guilty will be entered.

L
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If a plea of guilty to all specifications and charges is allowed to stand,
the court may proceed at once to find the accused guilty and to adjudge
“an appropriate sentence; but the court may, in the interest of justice,
proceed with trial and cons1der evidence on the merits or in mitiga-
tion or extenuation. If after hearing such evidence the court should
believe the plea of guilty to have been improvidently entered it may
permit a withdrawal of the plea.

Conduct of trial proper—Witnesses for the prosecution will be
called first and examined under oath as to all matters relevant to the
offense charged, and the accused will be extended the right to cross-
examine them. The summary court will aid the accused in the cross-
examination, and if the accused desires, the court will ask questions
suggested by the accused. On behalf of the accused, the court will
obtain the attendance of witnesses, swear and examine them, and will
obtain such other evidence as may tend to disprove or negative guilt
of the charges, explain the acts or omissions charged, show extenuating
circumstances, or establish good character. He will explain to the
accused his right to testify, remain silent, or make an unsworn state-
ment, and will give the accused full opportunity to exercise his
election. If the accused elects to make an unsworn statement the court
may not cross-examine him thereon (76). '

The principles stated in 78¢ to ¢ inclusive, 80a, and 81 as to findings
and sentence apply equally to summary courts-martial. Before deter-
mining an appropriate sentence the summary court will show or read
to the accused any admissible evidence of previous convictions (79¢)
and the personal data appearing on the first page of the charge sheet
and will ask whether it is correct. If the accused claims it is not the
court will take the action indicated in 795.

(4) Record.—See Appendix 8 for form of record of trial by sum-
mary court-martial. So much of the proceedings as relate to pleas,
findings and sentence must be recorded in the appropriate place on
page 4 of all three copies of the charge sheet. The number of previous
convictions considered will be entered in the space provided for the
entry on the record. If none were considered, an entry will be made
to that effect. For other entries to be made when appropriate, see
Appendix 8. The summary court will sign the record in triplicate
and will forward all three copies and the accompanying papers with-
out letter of transmittal to the appointing authority. If the summary
court is the only officer present with the command, the record will so
state, and that officer thereafter holds the record as reviewing au-
thority. For disposition of records by the reviewing authority, see
87c.

83. REVISION.—The procedure of a general or a special court-
martial when reconvened for the purpose of revising its action or
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correcting its record will in general be as indicated by the form of
record of proceedings on revision (App. 6). See Artiele 40 as to
matters that can not be reconsidered. Only the members of the court
who participated in the findings and sentence, and the trial judge
advocate and assistant trial judge advocate, if any, will assemble and
the court will convene. The defense counsel, the accused and his
individual counsel, if any, may also be present if required by the court,
but their presence is otherwise not necessary. The trial judge advocate
will read to the court the indorsement of the reviewing authority
returning the record and directing the reconvening, or, if the record
of trial by a special court-martial has been returned to him orally, he
may state briefly to the court the views of the reviewing authority as
communicated to him. The court will then close, consider and take
action upon the matter before it, open, and adjourn. As the action so
taken is entirely corrective, a case will not be reopened by the calling
or recalling of witnesses or otherwise. Any modification of the record
to make it conform to that which took place at the trial is made for-
mally, no actual physical change being made in the original record.
See 855 (Contents of record) and Appendix 6a (Form of Record of
Proceedings on Revision).

For procedure in reconsideration of action on motions and similar
matters see 641.

What has been said in respect to the procedure on revision by
general or special courts-martial will as far as applicable govern such
procedure by summary courts-martial.

84. REHEARING AND NEW TRIALS.—See 89 (Ordering
Rehearings), 101 and 102 (New Trial), 1815 (Former Testimony),
Article 52 and Article 53. The procedure in general is the same as in
other trials.

No member of the general or special court-martial upon a rehearing
or upon a new trial should be permitted to examine the record of the
former proceedings or any document (other than the charges) referred
with the charges to the trial judge advocate, except when received in
evidence at the rehearing or new trial; but that part of the record
which relates to errors committed at the former proceedings may be
examined by the law member of a general court-martial or the presi-
dent of a special court-martial when necessary to enable him to decide
upon the admissibility of offered evidence or other questions of law
involved, and may be read to the court when necessary for it to pass
upon a ruling on any question of law made subject to objection by a
member. See Article 31.
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RECORDS OF TRIAL

GENERAL, SPECIAL, AND SUMMARY COURTS-MARTIAL

85. GENERAL COURTS-MARTIAL.—c. General and miscel-
laneous.—Each general court-martial shall keep a separate record of
its proceedings in the trial of each case brought before it (A. W. 83).

The record is prepared by the trial judge advocate under the direc-
tion of the court, but the court as a whole is responsible for it. It is
immaterial to the sufficiency of a record whether it was kept or written
by the trial judge advocate or by a clerk or reporter acting under his
direction. The trial judge advocate will preserve or cause to be pre-
served any notes, stenographic or other, from which the record of trial
is prepared. These notes may be destroyed after final dlSpOSltlon of
the case under Article 48 or Article 50.

The record of the proceedings in each case will be separate and
complete in itself and independent of any other document, both in
form and in substance.

b. Contents, appendages, authentlcatlon.—The record must show
all the essential jurisdictional facts. It will set forth a complete
history of the proceedings had in open court and material conclusions
arrived at in both open and closed sessions. For details of contents
and certain exceptions to the foregoing general rule, see Appendix 6.
When a record is amended in revision proceedings the record of pro-
ceedings in revision will show specifically, ordinarily by page and
line, the part of the original record that is changed and the change
made. When a motion to dismiss is sustained as to all charges and
specifications, or when the trial does not terminate in the usual way
for other reasons, the record will show the proceedings as far as
they went. -

Accompanying the record and securely bound together will be the
original charge sheet and, if not used as exhibits or properly disposed
of otherwise, the other papers which accompanied the charges when
referred for trial, including, if the trial was a rehearing of the case
or a new trial, the record of the prior hearing or hearings. For de-
tailed instructions as to the arrangement of the record of trial and the
accompanying papers see Appendix 6, '

808220°—48——7 . 87
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Recommendations and other papers relative to clemency will be
bound into the record immediately after the exhibits. Similar action
will be taken with respect to documents marked for identification and
not admitted in evidence. If the findings and sentence were not an-
nounced, the trial judge advocate or assistant trial judge advocate, or
member, as the case may be, will certify after the signatures on the
record that he personally recorded such findings and sentence. A
copy of the reporter’s voucher will be attached to the record, also any
copy of the record not otherwise utilized. The receipt or receipts
of the accused for copies of the record furnished pursuant to 4le
will also be attached. In cases in which it is impractical to secure
a receipt from the accused, a certificate of delivery will be attached.

The defense counsel should examine the record of trial before it is
authenticated.. A suitable notation that this duty has been accom-
plished should be included, preferably on the page bearing the authen-
tication. See Appendix 6 for the form of notation.

The record will be authenticated by the president and the trial judge
advocate (A. W. 83). Such authentication can be made only by the
president and trial judge advocate who were actually present at the
trial; that is, the senior member of the court present at the trial will
authenticate as president and the trial judge advocate or, if the trial
judge advocate was absent from the trial, the senior assistant trial
judge advocate who was actually present will authenticate as trial
judge advocate. If, after trial, the persons who served in those capac-
ities become unable to authenticate because of death, disability, or
absence, the record will be signed by another member who was present

- at the trial in lieu of the president and by an assistant trial judge
advocate who was present at the trial in lieu of the trial judge advo-
cate; otherwise by another member of the court who was present
(A. W. 33). If some one other than the president or trial judge
advocate authenticates, the reason must be stated. See Appendix 6
for forms of authentication.

Certificates of qualification (56) submitted by the officers conduct-
ing the prosecution and defense will be attached to the record im-
mediately after the authentication.

When prior to action by the reviewing authority a record of trial
is lost or destroyed, a new record will, if practicable, be prepared and
will become the record of trial in the case. The new record will,
however, be prepared only when the extant original notes or other
sources are such as to enable the preparation of a complete and sub-
stantially accurate record of the case. In any case of loss of a record
the trial judge advocate or other proper person will fully inform
the appointing authority as to the facts and as to the action, if any,
‘taken.
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¢. Disposition.—The original record and accompanying papers
with a proper letter of transmittal and General Court-Martial Data
Sheet properly filled out will be sent by the trial judge advocate to
the appointing authority or to his successor in command, or in the case
of a court appointed by the President, to The Judge Advocate General
(A.'W. 35). .

86. SPECIAL AND SUMMARY COURTS-MARTIAL.—The
foregoing paragraph (85) applies equally to records of trial by special
court-martial in which bad conduct discharges are adjudged. In
other cases the requirements of 85 are in general applicable to records
of trial by special court-martial except as otherwise indicated in the
form for records of trial by special courts-martial (App. 7) or else-
where. ' ~

As to records of trial by summary court-martial see the last sub-
paragraph of 825 and Appendix 8.



Chapter XVIII
ACTION

REVIEWING AUTHORITY—CONFIRMING AUTHORITY

thorlty.——-The reviewing authorlty is normally the officer who ap-
pointed (convened) the court-martial which adjudged the sentence.
After a change in command or in the status or identity of the com-
mand, the reviewing authority may be the officer commanding for
the time being; a successor in comand, or any officer exermsmg general
court-martial ]uI‘lSdlCthIl (A.W. 476)

Ordinarily action is taken by only one reviewing authority; when,
however, the reviewing authority who has approved the sentence of
a special court-martial involving a bad conduct discharge does not
exercise general court-martial jurisdiction, an officer authorized to
appoint a general court-martial, normally the officer exercising general
court-martial jurisdiction over the command within which the accused
was tried by specml court-martial, also takes action upon the record
of trial as reviewing authority (A. W. 47d).

An officer commanding for the time being is the officer who has
temporarily taken the place of the officer who appointed the court.
For example, when an assigned commander is not present for duty
with his command because of illness, absence on leave, or for any
other cause, the officer exercising the command functions of the as-
signed commander during such absence is the officer commanding for
the time being. A successor in command is the officer who has suc-
ceeded to a command, that is, has assumed permanently the command
function of a predecessor by reason of assignment, absorption of one
command by another, or otherwise. Thus, when a separate brigade is
merged into a division, the commander of the division becomes the
successor in command for the purpose of acting as reviewing authority
upon a record of trial by a general court-martial appointed by the
brigade commander. Under unusual circumstances, as, in a case in

~which a command has been inactivated,”action upon a sentence ad-
judged by a court-martial appointed by the commandmg officer prior
to inactivation may be taken by any oﬁcer ‘exercising general court-
martial jurisdiction.

90
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The fact that, pending action on the proceedings, the accused leaves
the command of the reviewing authority does not divest the latter of
his status as reviewing authority with respect to the proceedings.

A reviewing authority cannot delegate his functions as such to
anyone.

b. Powers and duties—Express approval of a sentence by a review-
ing authority is an action which must precede the execution of the
sentence. See Article 47. Approval of the findings or proceedings is
unnecessary and, in the absence of express approval of the sentence, |
is not sufficient. For powers incident to the power to approve see
Article 47f. For powers incident to the power to order the execution
of a sentence see Article 51.

When a sentence in excess of the legal limit is divisible, such part
asislegal may beapproved. Ifthe courtlacked jurisdiction as to some
of the offenses for which accused was tried, the proceedings as to the
other offenses tried are not invalid for that reason.

Neither the reviewing authority nor any other officer is authorized
to add to the punishment imposed by a court-martial. No reviewing
authority other than the President is authorized to commute a. sen-
tence. As to reduction of enlisted persons as a consequence of action
on certain sentences, see 116d. Upon a rehearing no sentence in excess
of or more severe than the original sentence shall be enforced, unless
the sentence be based upon a finding of guilty of an offense not con-
sidered upon the merits of the original proceedings (A. W. 52). When
only so much of a finding of guilty of an offense charged as involves a
finding of a lesser included offense would otherwise be approved and
it appears from the record that punishment for such lesser included
offense is barred by Article 39, the reviewing authority will disapprove
that finding, and he may order a rehearing if he also disapproves the
entire sentence. When upon a charge to which the accused has pleaded
not guilty a court-martial finds him guilty of a lesser included offense
and does not advise him of his right with respect to the statute of
limitations, and it appears from the record that punishment for such
lesser included offense is barred by Article 89, the reviewing authority
will disapprove so much of the findings and sentence as pertains to the.
offense found. In this connection it should be remembered that ab-
sence without leave is not a continuing offense for the purpose of the
statute of limitations.

Article 37 vests a sound legal discretion in the reviewing authority
to the end that substantial justice may be done. The effect of a par-
ticular error within the purview of Article 87 should be weighed by
him in the light of the facts as shown by the record and, unless it ap-
pears to him that the substantial rights of the accused were injuriously
affected, he should disregard the error as a basis for concluding that
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the proceedings are invalid or for disapproving a finding or the sen-
tence. No finding or sentence should be disapproved solely because a -
specification is defective if the facts alleged therein and reasonably
implied therefrom constitute an offense, unless it appears from the rec-
ord that the accused was in fact misled by such defect or that his sub-
stantial rights were in fact otherwise injuriously affected thereby. If
through mistake or inadvertence the trial judge advocate should be
present during all or part of a closed session of the court, such irregu-
larity is not a ground for disapproval unless it appears that his pres-
ence injuriously affected the substantial rights of the accused.

For action to be taken by the reviewing authority when it appears
from the record or from any other source that the accused may have
been insane at the time of the commission of the offense or at the time
of trial, regardless of whether such question was raised at the trml or
how it was determined if raised, see 114.

For action when the reviewing authority differs with the court with
respect to its rulings on motions and similar objections, see 64f.

The disapproval of a sentence nullifies it as a basis of punishment,
and confirmation of a disapproval is not required. A disapproval
should be express and explicit. Approval or disapproval of findings
‘or a sentence or any part of the findings or sentence should not be left
to implication. For example, in approving “only so much” of a find-
ing of guilty as involves a lesser included offense, all elements of the
offense intended to be approved should be clearly included in the state-
ment of approval.  Neither an acquittal nor a finding of not guilty
requires approval or confirmation; and neither should be disapproved.
Disapproval cannot in any event affect the finality of a legal acquittal
or of a legal finding of not guilty.

A commandmg officer may, through his staff judge advocate or other-
wise, give general instruction to a court-martial which he has ap-
pointed, preferably before any cases have been referred to it for trial.
Such instruction may relate to the rules of evidence, burden of proof,
and presumption of innocence, and may include information as to the
state of discipline in the command, as to the prevalence of offenses
which have impaired efficiency and discipline, and of command meas-
ures which have been taken to prevent offenses. Such instruction may
also present the views of the Department of the Army as to what are
regarded as appropriate sentences for-designated classes of offenses.
The commander may not, however, directly or indirectly give instruc-
tion to or otherwise unlawfully influence a court as to its future action
in a particular case.

Commanding officers are expressly forb1dden to censure, reprimand,
or admonish a court-martial or any member thereof with respect to
its findings, a sentence adjudged by it, or the exercise of any judicial
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responsibility. - Likewise, all persons subject to military law are for-
bidden to attempt to coerce or unlawfully influence the action of a
court-martial or military commission or any member thereof in reach-
ing the findings or sentence in any case, or the action of an appointing,
reviewing or confirming authority with respect to his judicial acts.
See Article 88.

Reference of General and Special Oowrt-Martial Records to Staff
Judge Advocate or to The Judge Advocate General.—See Articles 11
and 47 for statutory requirements.

The staff judge advocate will submit a written review of the record
of trial when required under the provisions of Article 47. The review
will include his opinion as to the adequacy and weight of evidence and
the effect of any error or irregularity respecting the proceedings, and a
specific recommendation as to the action to be taken. Reasons for
both the opinion and the recommendation will be stated. The review-
ing authority may direct his staff judge advocate to make a more com-
prehensive written review or supplementary oral or written reviews
or reports. The reviewing authority may, before acting on the case,
transmit the record to The Judge Advocate General with a request for
advice either as to the whole case or as to any particular matter in-
volved ; and, if he has no staff judge advocate or officer acting as such,
he will so transmit it for the advice of The Judge Advocate General
on the whole case before acting thereon. No sentence shall be ap-
proved by the reviewing authority unless upon conviction established
beyond reasonable doubt of an offense made punishable by the Articles
of War and unless the record of trial has been found legally suffi¢ient
to support the sentence. See Article 47¢c. When a reviewing author-
ity is in disagreement with his staff judge advocate as to whether a
conviction of an offense is established beyond reasonable doubt, the
reviewing authority should transmit the record of trial, with an expres-
sion of his own views and the opinion of the staff judge advocate, to
The Judge Advocate General for advice: '

Correction of Record.—A record of trial may upon review be found
incomplete or defective in some material respect, as, for example, a
failure to show that the members of the court were sworn, or that the
required number of members concurred in the vote on the findings and
sentence. The court may have performed its duty properly but
through clerical error or inadvertence the events may have been im-
properly recorded. In such a case the record must be corrected to
speak the truth. It may be returned to the president of the court, or
to the summary court officer in the case of trial by a summary court,
for a certificate of correction to relate the true facts, which certificate
will be authenticated in the same manner as the record of trial. See
8556, In general and special courts-martial cases the authenticated
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certificate will be attached to the record of trial after the original sig-
natures authenticating the record. * If the accused has been furnished
a copy of the record, he will be furnished a copy of the certificate of
correction for which he must give a receipt for inclusion in the'original
record. (See App. 6.) A copy of the certificate will be attached to
and forwarded with each unclaimed copy of the record. A certificate
of correction may be used only to make the record correspond to that
which actually occurred at the trial.: . If the court was not sworn, for
example, a certificate of correction can not properly state the contrary.

Revision Proceedings—For procedure in revision see 83. If it
appears that there was an error in the action of the court which
might be corrected if the court were reconvened, the reviewing au-
thority may return the record of trial to the court for reconsideration
and revision of its proceedings. For example, if a previous conviction
was erroneously. considered by the court, and it-is believed that the
consideration of such conviction influenced the court in rendering the
sentence adjudged, or if the sentence adjudged is less than the manda-
tory sentence for the offense, the reviewing authority may return the
record to the court to reconsider the matter and revise its proceedings
accordingly. See 83 and Article 40 as to matters that can not be-
reconsidered. - Except for the purpose of making the record of trial
speak the truth and the exceptions stated in Article 40¢ and & proceed-
ings in revision may not be had in any case in which any part of the
sentence has been ordered executed..

Adwisory Instructions.—In the course of takmg action upon a record
of trial a reviewing authority is.empowered to weigh evidence, judge
the credibility of witnesses, and determine controverted questions of
fact. Such questions not only affect a sentence because of their bear-
ing on the issue of guilt or innocence, but they often reveal mitigating
or other circumstances indicating the nature and extent of punish-
ment justified in the particular case. The punishment approved should
be that which is warranted by the circumstances of the offense and the
previous record of the accused. Appropriate action to reduce the
sentence should be taken when the sentence, though legal, appears
unnecessarily severe. Although evidence of previous convictions may
always.be considered in determining the praper measure of punish-
ment, evidence of previous convictions of offenses materially less grave
than the offense or offenses for which the sentence was adjudged is
not to be regarded as in itself justifying a sentence of maximum
severity. In approving severe sentences consideration should be given
to all factors, including the possibility of rehabilitation as well as
possible deterrent effect.

- Dishonorable discharge should be res'erved for those who should be
separated from the service under conditions of dishonor, after having
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been convicted of offenses usually recognized by the civil law as
felonies, or of offenses of a military nature requiring severe punish-
ment,

A bad conduct discharge may be nnposed in any case in which a
dishonorable discharge may be imposed as well as in certain other
cages. It is deemed to be a less severe punishment than dishonorable
discharge, and is primarily designed as a punishment for bad conduct,
as distinguished from serious offenses of a civil nature and serious
military offenses. It is appropriate as punishment for an accused
who has been convicted repeatedly of minor offenses and whose puni-
tive separation from the service. appears to be necessary.

The reviewing authority may, in the exercise of his sound discre-
tion, suspend the execution of a dishonorable discharge or bad conduct
discharge to the end that the accused may have the opportunity to
redeem himself in the military service, but the reviewing authority
should net suspend the execution of either type of discharge in a case
involving conviction of an offense which reveals that degree of moral
turpitude which obviously disqualifies the accused for further military
service. ,

The reviewing authority may properly consider as a basis for miti-
gation or remission not only matters relating solely to clemency, such
as long confinement pending trial or the fact that as an accomplice
the accused testified for the prosecution, but any other factors which
may properly be considered in fixing the punishment. See 80a (Basis
for Determining Sentence).

Ordering Execution of Sentence; Mitigation; Remission; Suspen-
sion.—~—Kxecution of a sentence to death, a sentence involving a gen-
eral officer or a sentence involving dismissal or reduction of an officer,
imprisonment for life, or dismissal or suspension of a cadet is ordered
by the appropriate confirming authority. Other sentences are ordered -
into execution by the reviewing authority—the officer authorized to
appoint a general court-martial in the case of a bad conduct discharge
adjudged by a special court-martial—but no authority shall order
the execution of any sentence involving dishonorable discharge not
suspended, bad conduct discharge not suspended, or confinement in
a penitentiary until the appellate review required by Article 50 shall
have been completed.

The authority ordering the execution of a sentence of death issues
instructions concerning the time and place of execution, any desig-
nations or instructions in this particular matter by the court or the
reviewing authority bemg dlsregarded

"'The power of the reviewing authority to order the executlon of a
sentence includes the power to mitigate or remit the whole or any part

- of the sentence (A. W. 51) ; but in any case the punishment imposed
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by the sentence as mitigated or remitted must be included in the sen-
tence adjudged by the court and must be one that the court might
have imposed in the case. For example, a sentence as mitigated may
not provide for confinement in excess of one year without dishonorable
or bad conduct discharge.

To mitigate a punishment is to reduce it in quantity or quality, the
general nature of the punishment remaining the same. A sentence
can not be commuted (changed to punishment of a dlﬁerent nature)
except by a confirming authority.

A sentence adjudging dishonorable discharge may be mitigated to
a bad conduct discharge, but a bad conduct discharge can not be miti-
gated. Forfeiture of pay may be mitigated to detention of pay for
a like period or less. However, a fine may not be mitigated to a for-
feiture, nor a forfeiture to a fine, as this would constitute commuta-
tion. Confinement at hard labor may be mitigated to hard labor with-
out confinement for a like period or less. A sentence of dishonorable
or bad conduct discharge, forfeiture of all pay and allowances to
become due, and confinement at hard labor for a definite period may
be mitigated to a lesser punishment; for example, to confinement at
hard labor for a period, within applicable limits, not exceeding that
adjudged and forfeiture of not more than two-thirds of the soldier’s
pay per month for a period not exceeding the period of confinement
adjudged.

The action of a reviewing authority in approving a sentence and
simultaneously remitting a part thereof is legally equivalent to ap-
proving only the séntence as reduced.

The authority competent to order the execution of a sentence of a
court-martial may, at the time of approval or confirmation of the
sentence, suspend the execution in whole or in part of any such sen-
tence as does not extend to death and may restore the person under
sentence to duty during the suspension. See Article 51. The authority
competent to order the execution of a sentence should suspend the
whole of the sentence when it appears to him that such action will
promote discipline. No order suspending execution of a dishonorable
or bad conduct discharge shall be vacated unless and until any con-
firming action required by Article 48 and the appellate review of the
sentence required by Article 50 have been completed (A. W. 51).

As to penitentiary confinement see 90a.

Forms of Action and Related Matters—The reviewing authority
will state at the end of the record of trial in each case his decisions and
orders. This equally applies in summary court cases, including when
the reviewing authority is the officer that tried the case as summary
court. Forms of action are in Appendix 10. See, also, 825. Any rep-
rimand or admonition provided for by the sentence of a general or -
special court-martial as ordered executed will be included in the action.
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Confirming action does not normally set forth a reprimand or admoni-
tion adjudged, but it is included in the promulgating order. The ac-
tion will be signed by the reviewing authority in his own hand. Below
his signature will appear his rank and the fact that he is the command-
ing officer or other fact authorizing him to take the action. Any sup-
plementary or corrective action taken by the reviewing authority pur-
suant to a holding on appellate review under Article 50 must also be
signed by the reviewing authority in his own hand.

Any action taken may be recalled and modified before it has been
published or the party to be affected has been officially notified thereof.

In a proper case the action may include an order directing the release
of an accused from arrest or confinement.

When in his final action on a case the reviewing authorlty dlsap-
proves a finding of desertion or a sentence based wholly or in part on
such a finding, he should indicate in his action the reasons therefor.
Such reasons assist the disbursing officer in making certain decisions
relative to forfeitures and stoppages. In any case the reasons for a
disapproval may be stated.

If the sentence of a general court-martial as ordered executed pro-
vides for confinement, the place of confinement will be designated. In
cases involving imprisonment for life, dismissal and confinement of
officers, and the dismissal and confinement of cadets, the confirming
authority will designate the place of confinement.

¢. Disposition of record and related matters.—General Court-
Martial—The record of trial, with the decisions and orders of the
reviewing authority thereon, ordinarily will be transmitted without
letter of transmittal direct to The Judge Advocate General of the
Army. With the record will be forwarded the accompanying papers
(see 85), six authenticated copies of the order, if any, promulgating
the result of the trial, and two signed copies of the review of the staff
judge advocate. In cases involving more than one accused an addi-
tional copy of the order of promulgation will be forwarded for each
additional accused. If the order of execution is withheld under Arti-
cle 50e, the reviewing authority will, before forwarding the record,
take therefrom the data necessary for drafting a general court-martial
order, and when such order is issued the same number of copies thereof
will be forwarded as in the case of an order not so withheld. See
Appendix 6¢ for the arrangement of the record and allied papers for
forwarding.

Special Cowrt-Martial—Ordinarily special court-martial orders will
be issued by the convening authority except in cases in which the con-
vening authority approves a sentence to bad conduct discharge. In
such cases, after approving the bad conduct discharge the convening.
authority will forward the record to the officer authorized to appoint a
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general court-martial for the command, who will thereafter process the
case in accordance with the provisions,of Articles 47 and 50¢. - Orders
promulgating sentences to bad conduct discharge will be issued by the
officer exercising general court-martial jurisdiction. Subject to the
foregoing exception, the record and accompanying papers, together
with a copy of the order publishing the result of the trial, will be for-
warded by indorsement to the officer exercising immediate general
court-material jurisdiction over the command. The record will be
examined by the staff judge advocate for errors, defects, and omissions.
See 91. If any are discovered, corrective or modifying action may be
taken by the officer exercising general court-martial jurisdiction or he
may return the record with directions that proper action be taken by
the reviewing authority. After necessary corrective action has been
taken, the record is filed in the office of the staff judge advocate. If,
however, the record involves an approved sentence to bad conduct dis-
charge it will be forwarded, as in the case of a general court-martial
record, to The Judge Advocate General of the Army. See Article 50e,

Summary Court-Martial.—The original and two copies thereof will,
after action by the reviewing authority, be delivered to the regimental,
separate battalion, or other unit personnel officer, who will in the case
of an approved senténce, enter the essential data on the service record
of theaccused. See AR 845-125, Service Record ; AR 345-5, Report of
Changes; and AR 345-400, Morning Reports. One of the copies wiil
be forwarded to The Adjutant General, Washington, D. C.; the other
copy will be forwarded to the officer exercising general court-martial
jurisdiction over the command, where the staff judge advocate will
examine it for errors, defects or omissions and action will be taken as
provided for records of special courts-martial.

d. Orders and related matters—An order promulgating the re-
sult of a trial by general or special court-martial, while not necessary
to the validity of the trial, will be issued whether such result was an
acquittal or otherwise. For forms of orders and data to be shown
therein see Appendix 11 and AR 310-50. Matter unfit for publica-
tion will be set forth only in the original order, in such copies as may
be furnished The Adjutant General, the authorities of the post or other
place where the accused is, and to the commanding officer of the place
where the accused is to be confined, if confinement is involved.

The order will be of the date that the reviewing or confirming
authority takes final action on the case. The order will state the
date upon which the sentence was adjudged by the court.

When a rehearing is directed, neither the action of the court at
the former proceeding nor the action of the reviewing or confirming
authority thereon will be published in orders, but the court-martial
‘order promulgating the final action in the case will in a separate




188 99

paragraph publish such charges and specifications at the former hear-
ing as may not have been referred for rehearing, together with the
action of the court and reviewing authority thereon.

88. CONFIRMING AUTHORITY.—For cases in Whlch con-
firmation is required and for the powers of the confirming authority
see Articles 48, 49, and 50. Confirming power is vested in the Presi-
dent, the Secretary of the Army, a Judicial Council with the concur-
rence of The Judge Advocate General or Assistant Judge Advocate
General in charge-of a branch office, a Judicial Council, and in no
other officer or officers. See 96 and Articles 48 and 49 for confirming
powers.



Chapter XIX
ACTION |
ORDERING REHEARINGS—PLACE OF CONFINEMENT

89. ORDERING REHEARING.—The procedure to be followed at
the rehearing of a case is in general the same as in other trials.
See 84. ’

For conditions under which the reviewing or confirming authority
or The Judge Advocate General may authorize or direct a rehearing,
see Article 52.

A rehearing may not be ordered by an authority empowered to take
that action if, upon taking his final action, he approves a part of the
sentence. '

For limitations as to membership of courts and as to offenses triable
upon rehearing, see Article 52. If the accused is convicted at the first
trial of a lesser included offense only, a rehearing on the offense
originally charged can not properly be ordered. If, however, a re-
hearing should improperly be ordered on the original offense charged
and the accused should be found guilty thereof, such finding may be
valid as to the lesser offense of which he was found guilty in the first
trial.

The order directing a rehearing should be made at the time of dis-
approving or vacating the sentence and will ordinarily be 1ncluded in
the action on such sentence.

When a rehearing is directed there will be referred to the trial judge
advocate not only the charges but also the record of the former pro-
_ceeding and all pertinent accompanying papers, together with a copy
of any opinion or holding of agencies of the office of The Judge
Advocate General or the review of the staff judge advocate, to inform
the trial judge advocate of the errors made at the former hearing which
have necessitated the rehearing.

For related provisions as to a new trial after final disposition of
the case on appellate review, see 101-102.

90. PLACE OF CONFINEMENT —a. Penitentiary.—A peniten-
tiary may be designated as the place of confinement for the whole
period of confinement imposed by the sentence as ordered executed,
provided the period exceeds one year, and provided also that the
sentence is wholly or partly based on one or more of the offenses listed
below or was imposed in commutation of a death sentence:

100



9906 101

Desertion in time of war.

Repeated desertion in time of peace.

Mutiny.

An offense involving an act or omission recognized as an offense
of a civil nature and made punishable by penitentiary confinement
for more than one year by some statute of the United States of
general application within the continental United States, excepting
Title 18, U. 8. C., §18, or by the law of the District of Columbla
Whether statutory or cominon.

A penitentiary will not be designated as the place of confinement
except as authorized above. For the limitation on the length of
penitentiary confinement, see the proviso of Article 45. Instructions
as to the particular penitentiary to be designated will be issued from
time to time by the Department of the Army. See AR 600-375. Fed-
eral reformatories and correctional institutions are penitentiaries
within the meaning of this paragraph and will not be designated as
the place of confinement unless penitentiary confinement is authorized
under the provisions of Article 42.

It is the policy of the Department of the Army to separate as far
as practicable general prisoners convicted of offenses punishable by
penitentiary confinement from general prisoners convicted of purely
military offenses. In furtherance of this policy reviewing authorities
should designate a penitentiary as the place of confinement in every
case in which such action is authorized unless it appears that the
holding of the prisoner in association with misdemeanants and mili-
tary offenders will not be to the detriment of such misdemeanants and
military offenders and that the purposes of punishment do not demand
penitentiary confinement.

b. Disciplinary barracks; military post, etc.——Sub]ect to such
instructions as may be issued from time to time by the Department of
the Army, the United States Disciplinary Barracks at Fort Leaven-
worth, Kansas, or one of its branches, or the guardhouse of a military
post, station, or camp will be designated as the place of confinement
in cases in which a penitentiary is not designated.



Chapter XX
ACTION AFTER PROMULGATION

REVIEW OF SENTENCE AND FILING OF RECORDS, SPECIAL AND SUM-
MARY COURTS-MARTIAL—CORRECTION OF GENERAL COURT-
MARTIAL RECORDS—REPORT IN OFFICER CASES—MISCELLANEOUS
MATTERS

91. REVIEW OF SENTENCES OF SPECIAL AND SUM-
MARY COURTS; FILING OF RECORDS.—The officer im-
mediately exercising general court-martial jurisdiction over a com-
mand has supervisory powers over special and summary courts-martial
therein. He will cause the records of trial of such courts when for-
warded to him as required by 87¢ to be examined for errors, defects, or
omissions.. He will direct the reviewing authority to take such cor-
rective or modifying action as he deems necessary or desirable with
respect to the sentence; or he may, as circumstances require in the
interest of justice, vacate the findings of guilty or the sentence or take
other necessary corrective action. If the sentence of a special court-
martial includes a bad conduct discharge, action thereon by the officer
exercising general court-martial jurisdiction is required as in a general
court-martial case. See Articles 18, 474, and 50e.

The office of the staff judge advocate is designated as the place for
filing all records of trial by special courts-martial which do not in-
volve sentences adjudging bad conduct discharge and records of trials
by summary courts-martial forwarded as required by 87c. Special
courts-martial records involving bad conduct discharges shall be filed
in the office of The Judge Advocate General. Special and summary
courts-martial records filed in the office of the staff judge advocate shall
be retained until directions are received for their disposal under the
provisions of the act of 7 July 1948 (57 Stat. 380), as amended by the
act of 6 July 1945 (59 Stat. 434; 44 U. S. C. 366-871), or until storage
elsewhere is authorized by appropriate regulations. See AR 15-15
and Technical Manual 12-259,

92. CORRECTION OF GENERAL AND CERTAIN SPECIAL
COURT-MARTIAL RECORDS.—When a record of trial by general
court-martial, or a record of trial by special‘court-martial in which
a bad conduct discharge has been approved, has been forwarded by
the reviewing authority to higher authority and an error of the kind
mentioned in 875 (Correction of Clerical Errors and Revision Pro-
ceedings) is noted by the higher authority, the record-ordinarily
will be returned to the reviewing authority with directions for the
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correction of the record or revision of the proceedings. However, if
circumstances warrant, the higher authority may take the necessary
action without reference to the reviewing authority.

93. REPORT OF OFEICER CASES.—Immediately upon the
promulgation of any sentence of a court-martial in the case of an
officer which does not require confirmation but involves suspension
from rank and command, restriction, or any other material change in
the status of the officer, the commander issuing the order will advise
The Adjutant General, by prompt means, of the sentence imposed as
approved or mitigated and the date of promulgation thereof.

94. MISCELLANEOUS MATTERS.—As to mitigation, remis-
sion, suspension, and vacating suspension, see 87 and Article 51.
Orders remitting the whole or any part of a sentence issued subsequent
to the order promulgating the result of the trial will be published in
appropriate general or special court-martial orders. Subsequent
action affecting a previously approved summary court-martial sen-
tence is published in special orders.

Any sentence (except a sentence to death) or any part thereof may
be suspended under Article 51 for a period beyond-any term of con-
finement but within the current enlistment or period of service. If
the order of suspension is not vacated prior to the actual discharge of
a military person not in confinement under the sentence, the confine-
ment and other unexecuted portions of the sentence are remitted by
execution of the discharge. Although suspension of a sentence may
generally be vacated at any time during a soldier’s term of service, no
order suspending the execution of a dishonorable or bad conduct dis-
charge shall be vacated until confirming or appellate action thereon
shall have been completed as required by Articles 48 and 50. See
Article 515(1). -

Any action taken toward the suspension of the sentence of a general
or special court-martial while the sentence is being served and any
action taken toward vacating such a suspension will be promulgated
in‘a general or special court-martial order.

Regulations relating to the details of execution and remission of
sentences of forfeiture and confinement are contained in AR 35-2460
(Court-martial forfeitures—enlisted men) and AR 600-375 (Pris-
oners—general provisions).

The authority who designated the place of confinement, or higher
authority, may change the place of confinement of any prisoner under
his jurisdiction ; but when the Disciplinary Barracks or other military
prison or post has been designated as the place of confinement of a
prisoner, the place of confinement can not thereafter be changed to a
penitentiary under the same sentence.

The distribution to be made of general and special court-maitial
orders is announced from time to time in Army Regulations.
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Chapter XXI

APPELLATE REVIEW—CONFIRMATION

PRELIMINARY ACTION—APPELLATE REVIEW, BOARD OF REVIEW,
JUDICIAL COUNCIL—LEGAL INSUFFICIENCY — WEIGHING EVI-
DENCE—BRIEFS, ARGUMENTS AND RECOMMENDATIONS—MISCEL
LANEOUS—FINALITY OF ACTION

95. PRELIMINARY ACTION.—A sentence of a“court-martial
may not be executed until approved by the reviewing authority (A. W.
47d). A sentence of death, a sentence involving a general officer,
dismissal of an officer, reduction of an officer (A. W. 44), suspension
or dismissal of a cadet, or imprisonment for life may not be executed
until also confirmed. Sentences of the first two descriptions are con-
firmed by the President, and the others in the Office of The Judge
Advocate General or by the Secretary of the Army. See Article 48.
That portion of a sentence to dishonorable or bad conduct discharge
or confinement in a penitentiary may not be executed until after appel-
late review in the Office of The Judge Advocate General. See Article
50¢. All records of trial by general courts-martial and records of
trial by special courts-martial involving bad conduct discharge are
forwarded, after approval by the reviewing authorities to The Judge
Advocate General. In cases to be forwarded to The Judge Advocate
General not requiring confirmation or appellate review prior to exe-
cution, the general court-martial order is promulgated prior to
forwarding.

96. APPELLATE REVIEW—BOARD OF REVIEW—JUDI-
CIAL COUNCIL.—a. Confirmation by the President.—A record of
trial involving a sentence of death or of a general officer is examined
by a Board of Review in the Office of The Judge Advocate General.
The record and opinion of the Board is then forwarded to the Judicial
Council in the Office of The Judge Advocate General for further
examination and thence to The Judge Advocate General and the
Secretary of the Army, in turn, whose recommendations are submitted
to the President for his confirming action.

b. Confirmation by Judicial Council.—A record of trial involving
dismissal or reduction of an officer, suspension or dismissal of a cadet
or imprisonment for life, is examined by a Board of Review. The
record and opinion of the Board is then forwarded to the Judicial
Council for confirming action in conjunction with The Judge Advo-

104



199 ' 105

cate General. See Article 504 (2), (8) and (4). See Article 485 as
to confirmation by the Secretary of the Army in cases of disagreement
between The Judge Advocate General and Judicial Council.

¢. Holding by Board of Review.—A record of trial involving dis-
honorable or bad conduct discharge, whether or not suspended, or in-
volving confinement in a penitentiary is examined by a Board of Re-
view and may, if so directed by The Judge Advocate General or re-
quested by the Board of Review, be forwarded to the Judicial Council -
for confirming action as indicated in 966. A holding of legal suffi-
ciency by the Board of Review is final and conclusive unless The Judge
Advocate General directs or the Board of Review requests action by
the Judicial Council. The final holding is transmitted to the reviewing
authority, who takes action with respect to execution of the sentence
and promulgates the general court-martial order in any case in which
such action has not previously been taken,

d. Examination in Office of the Judge Advocate General.—A
record of trial not disposed of under 96a, b, or ¢ is examined in the
Office of The Judge Advocate General and in certain cases may be
forwarded to a Board of Review for action set forth in ¢. See Article
507 - -

97. LEGAL INSUFFICIENCY.—A holding of légal insufficiency
by a Board of Review becomes legally effective upon concurrence in
the holding by The Judge Advocate General. A determination of
legal insufficiency by the Judicial Council becomes legally effective
upon the concurrence of The Judge Advocate General [A. W. 50d (1) ]
or the completion of confirming action as prescribed in Article 48.

98. WEIGHING EVIDENCE.—In the appellate review of records
of trial The Judge Advocate General and all appellate agencies in his
office have authority to weigh evidence, judge the credibility of wit-
nesses, and determine controverted questions of fact. See Article 50g.

99. BRIEFS, ARGUMENTS, AND RECOMMENDATIONS.—
Under rules prescribed by The Judge Advocate General briefs, includ-
ing points and authorities with respect to the legality of the proceed-
ings and matters in mitigation and other pertinent matter, may be pre-
sented to the Office of The Judge Advocate General by or in behalf of
accused persons. The accused will not be permitted to present oral
arguments in person. In forwarding records of trial reviewing au-
thorities may present to The Judge Advocate General any matter
not included in the record of trial pertinent to disposition of the case
and may submit recommendations. The Judge Advocate General may
request additional information or recommendations from reviewing
authorities or from other sources within tlie Army bearing upon the
propriety of action to be taken on confirmation, appellate review, exe-
~ cution, or mitigation of a sentence. See Article 88, which forbids the
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exertion of improper influence on confirming authorities with respect
to threme judicial actions.

100. MISCELLANEOUS.—a. Branch offices—Boards of Review
and Judicial Councils established in branch offices of The Judge Ad-
vocate General with distant commands and the Assistant Judge Advo-
cates General in charge of such branch offices perform their duties
in the manner prescribed for The Judge Advocate General and appel-
late agencies in his office. They operate under the general supervision
of The Judge Advocate General. Records of trial involving sentences
requiring approval or confirmation by the President are forwarded
directly to The Judge Advocate General without action in the branch

-offices. Powers of mitigation and remission are not exercised by the

Assistant Judge Advocate General in charge or by other agencies of
a branch office, but appropriate recommendations may be submitted to
The Judge Advocate General. See Article 50c.

b. Effect of error.—The proceedings of a court-martial will not be
held invalid nor the findings or sentence disapproved in any case on
the ground of improper admission or rejection of evidence or for any
error as to any matter of pleading or procedure unless, after an exam-
ination of the entire proceedings, it shall affirmatively appear that the
error has injuriously affected the substantial rights of the accused
(A. W. 37). Error is not presumed to affect injuriously the substan-
tial rights of an accused.

¢. Mitigation, remission, and suspension by The Judge Advocate
General.—For powers incident to the power to confirm see Article 49.
The Judge Advocate General has the power to mitigate, remit, or
suspend the whole or any part of a sentence in any case requiring
appellate review under Article 50 and not requiring approval or con-
firmation by the President, but the power to mitigate, remit, or suspend
is exercised by The Judge A dvocate General under the direction of the
Secretary of the Army. In the exercise of his powers to mitigate,
remit, or suspend sentences The Judge Advocate General acts under
such general policies and regulations or under such general or specific
directives as may be prescribed by the Secretary of the Army.

d. Court-martial orders.—General court-martial orders publish-
ing the result of proceedings upon confirmation of sentences under
Article 48 are promulgated by the Department of the Army, but The
Judge Advocate General may transmit any record of trial in which
confirming action has been taken to the reviewing authority for the
publication of necessary general or specml court-martial orders or
direction of a rehearing.

e. Finality of court-martial judgments.—The appellate review of
records of trial provided by Article 50, the confirming action taken
pursuant to Articles 48 or 49, the proceedings, findings, and sentences
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of courts-martial as approved, reviewed, or confirmed as required by
the Articles of War, and all dismissals and discharges carried into
execution pursuant to sentences by courts-martial following approval,
review, or confirmation as required by the Articles of War are final
and conclusive, and orders- publishing the proceedings of courts-
martial and all action taken pursuant to such proceedings shall be
binding upon all departments, courts, agencies, and officers of the
United States, subject only to action upon application for a new trial
as provided in Article 53 and Chapter XXII of this manual.



. Chapter XX11

PETITION FOR NEW TRIAL

BASIS FOR REMEDY—FORM OF PETITION

101. PETITION; BASIS FOR REMEDY.—Within one year after
the final disposition of a case upon initial appellate review of a record
of trial by general court-maxrtial or a record of trial by special court-
martial which resulted in an approved sentence including a bad con-
duct discharge, an accused may petition The Judge Advocate General
for a new trial, or for vacation of any sentence adjudged and for res-
toration of rights, privileges, or property affected by the sentence,
and in a proper case for substitution for a dismissal, dishonorable
discharge, or bad conduct discharge previously executed, a form of
discharge authorized for administrative issuance: provided, however,
that as to cases involving offenses committed during World War I1,
the application for a new trial may be made within one year after the
termination of that war, or within one year after final disposition of
the case upon initial appellate review, whichever is later. Completion
of review and action required by Article 50 and of any confirming
action required by Article 48 constitutes final disposition of a case
upon initial appellate review. Only one such petition may be enter-
tained with regard to any one case. See Article 53. The petition
should show good cause for the remedy requested. The petition may be
submitted either by the accused or by his counsel or representative,
regardless of whether he is in the service or has been separated there-
from. A petition may not be submitted after the death of an accused.

Good cause for granting a new trial, for vacation of a sentence, or
for other remedy shall be deemed to exist only if within the discretion
of The Judge Advocate General all the facts and information before
him, including the record of trial, the petition and other matter pre-
sented by the accused, affirmatively establish that an injustice has
resulted from the findings or sentence. In cases in which sentences
have been confirmed by the President pursuant to Article 48, matters
relating to issues of alleged error or injustice which were before the
President at the time of confirmation will not, in the absence of newly
discovered evidence bearing upon such issues, establish sufficient cause
for relief under Article 53.
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-102. FORM OF PETITION; PROCEDURE.—The petition will
be in writing and signed under oath or affirmation by the accused, or
by a person possessing the power of attorney of the accused for the
purpose or the authorization of a court of law to sign the petition
as the representative of the accused, and will be forwarded in tripli-
cate directly to The Judge Advocate General, Department of the
Army, Washington 25, D. C. Insofar as practicable the petition will
be typewritten with lines double-spaced, and will contain the
following: : ' '

(1) The name and serial number of the accused and the date of
trial. '

(2) The remedy sought.

(3) The sentence or a description thereof as finally approved or
confirmed, together with a statement of any subsequent reduction
thereof by clemency or otherwise.

(4) A brief description of any findings or sentence believed un-
just.

(5) A full statement of the fact, ruling, or error which is relied upon
as good cause for the remedy sought. No fact, ruling, or error other .
than matters relating to jurisdiction will be deemed to constitute good
cause unless it had a substantial contributing effect upon the findings
of guilty or upon the sentence imposed. For example, if perjury in the
testimony of a witness is relied upon as a basis for a new trial, the peti-
tion should show that the particular testimony had a substantial con-
tributing effect upon the findings of guilty or upon the sentence ad-
judged and that without the perjured testimony there would have been
findings of not guilty or the sentence would have been substantially
less severe. If newly discovered evidence is relied upon as a basis for
a remedy, the petition should similarly show that such evidence, if con-
sidered by a court-martial in light of all the other evidence in the
record, would result in findings or a sentence substantially different
from those as to which complaint is made. '

(6) The affidavit of each person whom the accused expects to present
as a witness in the event of a new trial. Each such affidavit should set
forth briefly the relevant facts within the personal knowledge of the
affiant. , :

Upon written request and within his discretion The Judge Advocate
General may allow oral argument upon a petition. Any hearing
granted will be conducted under rules prescribed by The Judge Ad-
vocate General, and the hearing may be befere The Judge Advocate
General or before an officer or officers designated by him. The Judge
Advocate General may cause such additional investigation to be made
and such additional evidence to be secured as he may deem appropriate.
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Action in granting or denying a remedy under Article 58 shall be
taken by The Judge Advocate General in writing signed in his own
hand or by his direction. When appropriate the action granting a
remedy will be published in Department of the Army orders.

Any new trial granted pursuant to Article 53 shall be conducted un-
der rules prescribed in’ 84, before a court-martial appointed by an
officer possessing authority to appoint an appropriate court-martial
and designated for the purpose by The Judge Advocate Gerieral. The
new trial shall be held at such time and place as the appointing author-
ity directs.

Article 53 does not require that the execution of a sentence be delayed
to permit a petition for a new trial or related remedy. The presenta-
tion of a petition will not operate to stay execution of a sentence.



Chapter XXIII
OATHS

OATHS IN TRIAL BY COURTS-MARTIAL—AUTHORITY TO
ADMINISTER OATHS

103. OATHS IN TRIALS BY COURTS-MARTIAL.—In this
paragraph the word “oath” includes affirmation. Excepting the oath
to test competency, the oath of the escort on inspections by the court,
and the oath to charges, forms of oaths and other matters relating to
oaths in trials by courts-martial are found in Articles 19 and 114, The
form of oath to test competency and the form of oath to charges are
shown in the second subparagraph of this paragraph (108) and Ap-
pendix 8, respectively. The oath of the escort is set forth in 754, In
case of aﬂirmation the phase “So help you God” will be omitted.

The prescribed oaths must be administered in and for each case and
to each member, trial judge advocate, assistant trial judge advocate,
reporter, and interpreter before he functions in the case as such. The
point in the proceedings at which each of the various oaths is usually
administered is shown in Appendix 6. In addition to the prescribed
oath there may be such additional ceremony or acts as will make the
oath binding on the conscience of the person taking it. -While the
members and the trial judge advocate and his assistants are being
sworn, all persons concerned with the trial and any spectators present
will stand. When the reporter, interpreter, or a witness is being
sworn, he and the trial judge advocate or assistant trial judge advo-
cate administering the oath will stand. If either the trial judge advo-
cate or an assistant trial judge advocate is to testify, the oath will be
administered by the other or by the president. The trial judge advo-
cate will administer to a challenged member who is to be examined
under oath as to his competency the following oath:

Youswear (or affirm) that yowu will answer sruthfully to questions
touching your competency as a member of the court in this case.
So help you God.

104. AUTHORITY TO ADMINISTER OATHS.—Any officer or
clerk of any of the departments lawfully detailed to investigate frauds
on or attempts to defraud the Government, or any irregularity or mis-
conduct of any officer or agent of the United States, and any officer of
the Army, Navy, Marine Corps, or Coast Guard detailed to conduct
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an investigation, and the recorder, and if there be none the presiding
officer, of any military, naval, or Coast Guard board appointed for
such purpose, shall have authority to administer an oath to any wit-
ness attending to testify or depose in the course of such investigation
(R. S. 183, as amended by act 13 Feb 1911, 36 Stat. 898; act of 28 Jan
1915, 38 Stat. 800; 5 U. S. C. 93).

Any officer of any component of the Army of the United States on
active duty in Federal service commissioned in or assigned or detailed
to duty with the Judge Advocate General’s Corps, any staff judge ad-
vocate or acting staff judge advocate, the president of a general or
special court-martial, any summary court-martial, the trial judge ad-
vocate or any assistant trial judge advocate of a general or special
court-martial, the president or the recorder of a court of inquiry or
of a military board, any officer designated to take a deposition, any
officer detailed to conduct an investigation, and the adjutant, assistant
adjutant, or personnel adjutant of any command shall have power to
administer oaths for the purposes of the administration of military
justice and for other purposes of military administration; and shall
also have the general powers of a notary public in the administration
of oaths, the execution and acknowledgment of legal instruments, the
attestation of documents and all other forms of notarial acts to be
executed by persons subject to military law (A. W. 114).

A warrant officer serving as assistant adjutant of any command has
power to administer oaths for all purposes of military administration
(sec. 4, act 21 Aug 1941, 55 Stat. 653; 10 U. S. C. 593).

Depositions to be read in evidence before military courts, commis-
sions, courts of inquiry, or military boards, or for other use in mili-
tary administration may be taken before and authenticated by any
officer, military or civil, authorized by the laws of the Urited States or
by the laws of the place where the deposition is taken to administer
oaths (A. W. 26).

In all cases in which oaths are authorized or required to be admin-
istered under the laws of the United States, they may be administered
by notaries public duly appointed in any State, district, or Territory
of the United States, by clerks and prothonotaries of courts of record
of any such State, district, or Territory, by the deputies of such
clerks and prothonotaries and by all magistrates authorized by the
laws of or pertaining to any such State, district, or Territory to admin-
ister oaths (act 8 Jul 1926, 44 Stat. 830; 5 U. S. C. 92a).



Chapter XXIV

INCIDENTAL MATTERS

ATTENDANCE OF WITNESSES—PREPARATION OF INTERROGATORIES
AND TAKING OF DEPOSITIONS—EMPLOYMENT OF EXPERTS—EX-
PENSES OF COURTS-MARTIAL—-CONTEMPTS

105. ATTENDANCE OF WITNESSES.—a. Preliminary, gen-
eral, and miscellaneous.—Every trial judge advocate of a general or
special court-martial and every summary court-martial shall have the
power to issue the like process to compel witnesses to appear and
testify which courts of the United States having criminal jurisdiction
may lawfully issue, but such process shall run to any part of the
United States, its Territories and possessions. Upon request by the
defense counsel, witnesses for the defense shall be subpoenaed through
process issued by the trial judge advocate in the same manner as for
witnesses for the prosecution (A. W. 22). The process to compel
witnesses to appear and testify cannot be issued for the purpose of
compelling a witness to appear for preliminary examination. See
820 (2) concerning the authority of summary courts-martial to compel
the attendance of witnesses. ' ,

In this paragraph (105) the term “trial judge advocate” includes a
summary court-martial unless the context otherwise indicates.

The trial judge advocate will take timely and appropriate action
with 4 view to the attendance at the trial of the witnesses who are to
testify in person. He will not of his own motion take such action with
respect to a witness for the prosecution unless satisfied that his testi-
mony is material and necessary and that a deposition will, for any
reason, not properly answer the purpose, or will involve equal or
greater inconvenience or expense. The trial judge advocate will take
similar action with respect to all witnesses requested by the defense,
except that where there is reason to believe that the testimony of a
witness so requested would be immaterial or unnecessary, or that a
deposition would fully answer the purpose and protect the rights of the
parties, the matter will be referred for decision to the appointing
authority or to the court, according to whether the question arises
before or after the trial commences. The trial judge advocate may
consent to admit the facts expected from the testimony of a witness
requested by the defense if the prosecution does not contest such facts
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or they are unimportant. An application for the attendance of a
witness may sometimes be withdrawn if the trial judge advocate offers
to enter into a stipulation as to the testimony of such witness. In con-
nection with the subject of this paragraph, see 1050 (Warrant of
Attachment).

b. Civilian witnesses.—Issue, Service, and Return of Subpoena.—
A subpoena is prepared, signed, and issued in duplicate, on the forms .
provided by the Department of the Army. See Appendix 138 for the
form of a completed subpoena with certificate of service. '

If practicable, a subpoena will be issued at such time as will permit
service to be made or accepted at least twenty-four hours before the
time the witness will have to start from home in order to comply with
the subpoena. If a subpoena requires the witness to bring with him a
document or documents to be used in evidence, each document will be
described in sufficient detail to enable the witness to identify it readily.

Unless he believes that formal service is advisable, the trial judge
advocate will mail the subpoena in duplicate, together with a penalty
envelope bearing a return address, to the witness with a request that
he sign the acceptance of service on the copy and return it in the pen-
alty envelope. The return envelope should be addressed to the trial
judge advocate of the court and not to the officer by name. The trial
judge advocate may, and ordinarily should, include with the request a
statement to the effect that the rights of the witness to fees and mileage
will not be prejudiced by a compliance with the request.

If formal service is believed to be necessary, the trial judge advocate
will take appropriate action with a view to. timely and economical
service. For example, if the witness is near the station of the trial
judge advocate, he or someone detailed or designated by the com-
manding officer of the station may serve the subpoena ; if the witness
is near some other military station the duplicate subpoenas may be
inclosed in a suitable letter to the commanding officer of that station;
or the duplicate subpoenas may be inclosed in a suitable letter to the
commander of an army or similar command within which the witness
resides or may be found. Any such commander will take appropriate
action with a view to the prompt service of the subpoena by the most
economical available means. Travel orders for the purpose will be
issued when necessary. Service will ordinarily be made by a person
subject to military law, but may legally be made by others. Service
is made by personal delivery of one of the copies to the witness. The
other copy, with proof of service made as indicated on the form, wili
be promptly returned to the trial judge advocate. If service can not
be made, the trial judge advocate will be promptly so informed. When
use for it is probable, a return penalty envelope, addressed to the trial
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judge advocate and not to the officer by name, may be sent to the person
who is to serve the subpoena.

In occupied enemy territory the appropriate commander is em-
powered to compel the attendance of a civilian witness in response to
a subpoena issued by the trial judge advocate.

Neglect or Refusal to Appear.—See that part of Article 23 preceding
the second proviso, and the second subparagraph below (Warrant of
Attachment).

In order to maintain a prosecution under the part of Article 23 re-
ferred to, a person must not only be duly subpoenaed but be paid or
. tendered fees, including fee for one day of actual attendance, and
mileage both ways, “at the rates allowed to witnesses attending the
courts of the United States” (A. W. 23). Whenever such action ap-
pears to be advisable, a finance officer under the command of the ap-
pointing authority, or the finance officer nearest to the place where the
witness is. found, will, upon request by the trial judge advocate, at once
provide the trial judge advocate, or other officer or person designated
for the purpose, the required amount of money to be tendered or paid
to the witness for one day of attendance and mileage for the journeys
to and from the court. See AR 85-4120. If an officer charged with
serving a subpoena pays the necessary fees and mileage to a witness,
taking a receipt therefor, he is entitled to reimbursement.

Warrant of Attachment~—In any case the trial judge advocate may
properly consult the court as to the desirability of issuing a warrant of
attachment under Article 22. He should consult the court before
issuing a warrant of attachment for a witness desired by the defense,
if, in his opinion, the evidence desired can be obtained in another man-
ner, or if he is willing to admit that the Wltness would testify as stated
by the defense. v

Whenever it becomes necessary to issue a warrant of attachment
(D A A.G.O.Form No. 119), the trial judge advoecate will issue and
deliver or send it for execution to an officer designated for the purpose
by the commander of the proper army or other command.

~As the arrest of a person under a warrant of attachment involves
deprlv_lng him of his liberty, the authority for such action may be in-
quired into by a writ of habeas corpus. To enable the officer to make
a full return in case a writ of habeas corpus is served upon him the war-
rant of attachment will be accompanied by a copy of the charges in the
case, including the order referring the charges for trial and copies of
the orders appointing the court-martial, each sworn by the trial judge
advocate to be a full and true copy of the original; the original sub-
poena, showing proof of service of a copy of same; and an affidavit of
the trial judge advocate that the person being attached is a material
witness in the case, that such person has failed and neglected to appear
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although sufficient time has elapsed for that purpose, and that no\ahd
excuse has been offered for such failure to appear. -

In executing such process it is lawful to use only such force as may
be necessary to bring the witness before the court. Whenever the use
of force is likely to be required or whenever travel or other orders
are necessary, appropriate application to the proper commander for
assistance or for orders will be made by the officer who is to execute the
process.

For matters relating to habeas corpus proceedings in connection
with attachments, see 184-189.

¢. Military witnesses.—The attendance of persons in the m111tary
service stationed at the place of meeting of the court, or so near that
no expense of transportation will be involved, will ordinarily be ob-
tained by informal notice served by the trial judge advocate on the
person concerned that his attendance as a witness is desired. In order
to assure the attendance of such person the proper commanding officer
should be informally advised so that he can arrange for the timely
presence of the witness. If for any reason formal notice is required,
the trial judge advocate will request the proper commanding officer
to order the witness to attend ; but if expense of transportation is in-
volved, the proper superior will be requested to issue the necessary
order. The attendance of persons on the retired list, not assigned to
active duty, should be obtained in the same manner as in cases of
civilian witnesses not in Government employ. No travel order will be
issued in such cases. If practicable, request for the attendance of mili-
tary witnesses will be so made that the witness will have notice at least
twenty-four hours before starting to attend the meeting of the court.

When documents which are to be introduced in evidence are in the
eustody and control of military authorities, the trial judge advocate,
the court, or the appointing authority will, upon proper request, take
necessary action to effect the production of such documents without the
necessity of further legal process.

106. PREPARATION OF INTERROGATORIES AND TAK-
ING OF DEPOSITIONS. general, and miscel-
laneous.—For statutory provisions, see Articles 25 and 26. For the
use of a deposition in evidence, see 131a. Concerning the use of depo-
sitions in summary courts-martial, see 826 (2). With reference to the
taking of pretrial depositions, see 30e, 35a, and the third proviso of
Article 25. For the form of a deposition, see Appendix 14.

At any time after charges have been signed as provided in Article
46 and before the charges have been referred for trial, any authority
competent to appoint a court-martial for the trial of such charges may
designate officers to represent the prosecution and the defense and
authorize such officers, upon due notice, to take the deposition of any
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witness, The deposition may subsequently be received in evidence as
in other cases. See Article 25. Ordinarily, the authority competent
to appoint a general court-martial will designate the officers, prefer-
ably the trial judge advocate and defense counsel of an existing court
or their assistants, to take the depositions.

A deposition may be taken in a foreign country by any officer, civil
or military, authorized by the laws of the United States or by the laws
of the place where the deposition is taken to administer oaths, See
133¢ as to judicial notice of the seals of foreign notaries public with
respect to the authentication of depositions taken before foreign
notaries,

If the name of the person whose deposition is desired is unknown,
he may be identified in the interrogatories and any accompanying
papers by his office or position, for example, “Comanding Officer, Com-
pany C, 27th Infantry”; “Cashier, Commercial National Bank, Fort
Leavenworth, Kansas.”

In this paragraph (106), unless the context otherwise indicates, the
term “trial judge advocate” includes a summary court-martial.

b. Preparation of interrogatories—The party desiring a deposi-
tion ordinarily submits to the opposite party the interrogatories he
wishes the witness to answer; but he may submit them to the court,
and the court, when it desires the deposition of a witness, may direct
the trial judge advocate to submit appropriate interrogatories to the
court. In any case all parties in interest will be given full oppor-
tunity to submit cross-interrogatories and additional interrogatories,
direct and cross, as desired. When the defense in a capital case sub-
mits 1nterrogator1es, cross-interrogatories may be submitted to the
same extent as in a.case not capital.

If the interrogatories and crdss-interrogatories are subrnltted to
the court, objections on any ground known at the time may be made
and passed upon at that time. But see 131a as to objections at the
trial. A wider latitude than usual should be allowed as to leading
questions.

c. Sending out lnterrogatorles. All interrogatories are entered
upon the prescribed form as indicated by the notes and instructions
thereon. According to circumstances, and having regard to economy,
promptness, and the proper taking of the deposition, the trial judge
advocate may send the interrogatories to the commanding officer of
the military station nearest the witness; to a responsible person, pref-
erably one competent to administer oaths; to the commander of an
army, department, or-other comparable command ; to the witness him-
self; or to The Adjutant General. According to circumstances the
interrogatories will be accompanied by such of the following as are
advisable or necessary: a proper explanatory letter, an addressed
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return penalty envelope, subpoenas in duplicate, voucher for fees and
mileage.

The return penalty envelope should be addressed to the trial judge
advocate of the court and not to the officer by name. The subpoenas
will, and the voucher will not, be signed; but both subpoenas and
voucher will be completed to the extent permltted by the known facts,
and the latter will be accompanied by the required number of copies

of the orders appointing the court.

*d. Action by officer receiving interrogatories—When interroga-
tories are received by a military officer, he will take appropriate action
with a view to the prompt and economical taking of the deposition
by a competent person, the sending of the deposition to the trial judge
advocate (addressed by office, not by name), and the payment of the
necessary fees. Subject to limitations on his authority, he may, for
example, send a suitable person to the residence of the witness; or
arrange by mail or otherwise for the taking of the deposition; or, in
the case of a civilian ‘witness, subpoena him or arrange for his attend-
ance without subpoena.

In the event that the deposition can not be taken promptly upon
receipt of the interrogatories, the officer receiving the interrogatories
will take immediate steps to advise the officer who requested the de-
position of the delay and of the approximate date that the deposition
will be taken. In all cases the taking of the deposition will be ex-
pedited.

e. Suggestions for person taking deposition.—Before a witness
gives his answers to the interrogatories they should be read and, if
necessary, explained to him, or he should be permitted to read them
over in order that his answers may be clear, full, and to the point.
The person taking the deposition should not advise the witness how
he should answer, but he should endeavor to see that the witness
understands the questions and what is desired to be brought out by
them and that his answers are clear, full, and to the point.

The person taking the deposition shall administer the oath to the
witness, and interpreter, if any (see 47 and A. W. 19), and in the
presence of the witness shall record or cause to be recorded the testi-
mony of the witness. Objections made at the time of the examination
shall be noted upon the deposition. Evidence objected to shall be
taken and recorded subject to the objections.

When the testimony is fully transcribed the deposition will ordi-
narily be submitted to the witness for examination or read to him.
Any changes in form or substance which the witness desires to make
shall be entered by the person taking the deposition. The deposition
will then be signed by the witness, unless the witness is ill or cannot
be found or refuses to sign. If the deposition is not signed by the
witness, the person taking the deposition will state the reason for
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the omission of the signature over his own signature. The certificate
of the person taking the deposition will then be executed. See Ap-
pendix 14. .

If a military officer takes a deposition, he will ordinarily complete
and certify the voucher. When a déposition is taken by a civil officer,
he should, if so requested, obtain and furnish with the return of the
deposition the data necessary for the completion of the witness
voucher, :

f. Action on receipt of deposition.—Upon receipt of the deposi-
tion the trial judge advocate will advise the accused or his counsel of
that fact and will give them an opportunity to examine the deposition
before the trial.

g. Depositions on oral interrogatories.—Depositions may be taken
on oral interrogatories by consent of the parties or by direction of the-
court or the appointing authority. After reasonable notice to the
parties that a deposition is desired the court or appointing authority
may direct the trial judge advocate and defense counsel, or an assist-
ant trial judge advocate and assistant defense counsel, if any, to pro-
ceed to the residence of the witness, or other designated place, for the
purpose of taking the deposition of the witness upon oral examination.
In the event the above procedure is not followed; each party, instead of
writing out the questions to be asked the witness, as contemplated in
b above, will indicate in a separate letter or memorandum the nature
of the charges and the points desired to be covered in the oral exami-
nation of the witness. Whenever practicable the commanding officer
to whom the papers are sent, as contemplated in ¢ above, will, in addi-
tion to designating the person authorized by law to administer oaths
to take the deposition, detail officers, preferably officers experienced in
the duties of trial judge advocate and defense counsel, respectively,
to represent both sides in propounding the questions. The rules as to
representation by legally qualified counsel (45) are applicable. See
181a as to objections.

107. EMPLOYMENT OF EXPERTS.—When the employment of
an expert is necessary during a trial by court-martial, the trial judge
advocate, in advance of the employment, will, on the order or permis-
sion of the court, request the appointing authority to authorize such
employment and to fix the limit of compensation to be paid the expert.
The request should, if practicable, state the compensation that is
recommended by the prosecution and the defense. Where in advance
of trial the prosecution or the defense knows that the employment of
an expert will be necessary, application should be made to the appoint-
ing authority for authority to employ the expert, stating the necessity
therefor and the probable cost. In the absence of previous authoriza-
tion as stated no fees, other than ordinary witness fees, may be paid
for the employment of an individual as an expert witness.

808220°—48——9
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108. EXPENSES OF COURTS-MARTIAL.—See AR 35-4120.

109. CONTEMPTS.—See Article 32.

The power to punish for contempt is vested in general, special, and
summary courts-martial.

The conduct described in Article 32 constitutes a dlrecfrcontempt
Indirect or constructive contempts—those not committed in the pres-
ence or immediate proximity of the court while it is in session—and
the conduct and acts described or referred to in Article 23 (refusal to
appear, or to qualify or testify as a witness, having been duly sub-
poenaed) are not punlshable under Article 82, but may be punished
under other provisions of law, such as Article 23, in the case of persons
not subject to military law, and Article 96, in the case of persons sub-
ject to military law.

The words “any person”, as used in Article 32, 1nclude all persons,
whether or not otherwise subject to military law. They do not include
members of the court itself, although such members may be punish-
able as indicated in 38a. '

When a contempt punishable under Article 32 has been committed,
the court may, after giving the party an opportunity to be heard,
impose a punishment within the limits prescribed by Article 32. A
record is made in and as a part of the regular record of the case before
the court showing the facts as to the contempt and the proceedings
with reference to it. Sentences adjudged for contempt require the
approval of the reviewing authority in order to be effective.

The court, instead of proceeding as stated above, may cause the re-
moval of the offender and in a proper case initiate his prosecution
before a civil or military court.



Chapter XXV
INSANITY

GENERAL CONSIDERATION—INQUIRY BEFORE TRIAL—INQUIRY BY
COURT—SENTENCE—ACTION BY REVIEWING AUTHORITY

110. GENERAL CONSIDERATION.—a. Insanily.—A person is
insane within the meaning of this chapter either if he lacked mental
responsibility at the time of the offense as defined in 1105, or if he lacks
the requisite mental capacity at the time of trial as stated in 110c.

b. Lack of mental responsibility.—If a reasonable doubt exists as
to the mental responsibility of the accused for an offense charged, the
accused can not legally be convicted of that offense. A person is not
mentally responsible in a criminal sense for an offense unless he was,
at the time, so far free from mental defect, disease, or derangement as
to be able concerning the particular act charged both to distinguish
right from wrong and to adhere to the right. The phrase “mental de-
fect, disease, or derangement” comprehends those irrational states of
mind which are the result of deterioration, destruction, or malfunc-
tion of the mental, as distinguished from moral, faculties. Thus a
mere defect of character, will power, or behavior, as manifested by
one or more offenses or otherwise does not necessarily indicate in-
sanity, even though it may demonstrate a diminution or impairment
in ability to adhere to the right in respect to the act charged. See
© T8a,112.

¢. Mental capacity at time of trial.—No person should be brought
to trial unless he possesses sufficient mental capacity to understand
the nature of the proceedings against him and intelligently to conduct
or cooperate in his defense.

111. INQUIRY BEFORE TRIAL.—If it appears to any com-
manding officer who considers the disposition of charges as indicated
in 30, or to any investigating officer (85a), trial judge advocate or
defense counsel, that theére is reason to believe that the accused is
insane (110¢) or was insane at the time of the alleged offense (110%),
that fact and the basis of the observation should be reported through
appropriate channels in order that an inquiry into the mental condi-
tion of the accused may be conducted before charges are referred for
trial. When the report indicates substantial basis for the belief, the

121



122 ' 9112a

matter will be referred to a board of one or more medical officers for
their observation and report with respect to the sanity of the accused.
At least one member of the board should be a psychiatrist. The board
should be fully informed of the reasons for doubting the sanity of
the accused, and in addition to other requirements, should be required
to make separate and distinct findings as to each of the three following
questions:

a. Was the accused at the tlme of the alleged offense so far free

. from mental defect, disease, or derangement as to be able concerning
the particular acts charged to distinguish right from wrong?
(1105). -

b. Was the accused at the time of the alleged offense so far free
from mental defect, disease, or derangement as to be able concerning
the particular acts charged to adhere to the right? (1108).

¢. Does the accused possess sufficient mental capacity to under-
stand the nature of the proceedings against him and intelligently
to conduct or cooperate in his defense? (110c¢).

To determine these questions the board should place the accused under
observation, examine him and conduct such further investigation as it
deems necessary. On the basis of this report, further action in the
case may be suspended or the charges may be dismissed by an officer
competent to appoint a court-martial appropriate to try the offense
charged, proceedings may be taken to discharge the accused from the
service on the grounds of his mental disability, or the charges may be
referred for trial. Such additional mental examination may be
directed as circumstances may require. The officer directing or re-
questing the mental examination of the accused will attach the report
of examination to the charges if referred for trial or forwarded.
112. INQUIRY BY COURT.—a. Presumption of sanity; reason-
able doubt; burden of proof.—The accused is presumed initially to
be sane and to have been sane at the time of the alleged offense. This
presumption merely -supplies the required proof of mental capacity
and responsibility and authorizes the court to assume that accused is
sane until evidence is presented to the contrary When, however,
evidence tending to prove that the accused is insane (1100) or was
insane at the time of his alleged offense (110%) is introduced either
by the prosecution or by the defense or on behalf of the court, then the
sanity of the accused is an essential issue. If, in the light of all evi-
dence, including that supplied by the presumption of sanity, a reason-
able doubt as to the mental responsibility of the accused at the time of
the offense (1100) remains, the court must find the accused not guilty
of that offense, If a reasonable doubt as to the mental capacity of the
accused at time of trial (1100) remains, the court will adjourn and
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transmit to the appointing authority the record of its proceedings as
far as had with a statement of its determination of the issue of mental
capacity. Although the issue of insanity is usually raised by the de-
fense by producing evidence of mental irresponsibility or lack of
capacity, it is the duty of the court to call for evidence on this matter
whenever there is reasonable indication that such inquiry is warranted
in the interest of justice. The burden of proving the sanity of the
accused, like every other fact necessary to establish the offense alleged,
is always on the prosecution, but it is not incumbent upon the prosecu-
tion to introduce any evidence tending to prove the sanity of the
accused until the question of sanity becomes an issue in the case.

b.  Procedure.—The issue of insanity may be raised at any time while
a case is before the court. The actions and demeanor of the accused as
observed by the court or the bare assertion from a reliable source that
the accused is believed to lack mental capacity or is mentally irre-
sponsible may be sufficient to warrant inquiry. It should be remem-
bered, however, that although a person who lacks mental capacity or
responsibility to the extent indicated in 110 should not be tried, sanity
is presumed (112¢) and a mere assertion that a person is insane is not
necessarily sufficient to impose any burden of inquiry on the court, or to
raise the issue of insanity.

A request, suggestion, or motion that inquiry be had may be made
by any member of the court, prosecution, or defense. The law mem-
ber may rule, subject to objection by any member of the court and
final determination by the court, as to whether an inquiry should be
made (A. W.31). Ifitisdetermined tomakesuch an inquiry, priority
will be given to it, and the inquiry should exhaust all reasonably avail-
able sources of information with respect to the mental condition of the
accused. If it appears that the inquiry will be protracted, or if the
court desires to hear expert testimony, the court may adjourn and re-
port the matter to the appointing authority with its recommendation
in the premises. Such recommendation may include in a proper case
a recommendation that the accused be examined as provided in 111,
and that the officer or officers conducting the examination be made
available as witnesses. In his discretion the appointing authority
may withdraw the charges from the court as a result of a report of ex-
amination eonducted under 111; or he may transmit the report to the
court for its consideration subject to the provisions of 112¢.

If the court finds the accused not mentally responsible for his acts
(110%) it will forthwith enter findings of not guilty as to the proper
charges and specifications. If it finds the accused mentally respon-
sible for his acts, but at the time of trial lacking requisite mental capac-
ity (110), it will record such findings. In either case the proceedings
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so far as had will be forwarded to the appomtmg authorlty If the
accused is found to be sane the trial proceeds.

If the issue of insanity is raised as an interlocutory question and the
court finds the accused sane the defense is not precluded by this finding
from offering further evidence on the issue of insanity and, when all
the evidence in the case has been received, the court may proceed to
its findings on the guilt or innocence of the accused. If in considera-
tion of its findings upon the general issue the court entertains a reason-
able doubt that the accused was mentally responsible for his acts it will
enter findings of not guilty as to the proper charges and specifications
(1108).

If the appointing authority disagrees with the court in its finding
that the accused lacks requisite mental capacity at the time of trial
(110¢) , or where the reviewing authority determines that the-disability
was temporary and that the accused has recovered his mental capacity,
he may return the case to the court with instructions to reconsider its
findings and, if appropriate, to proceed with the trial.

¢. Evidence.—The issue of the sanity of the accused is one of fact,
and the modes of proof and rules of evidence with respect to this issue
are, generally, those prescribed in Chapter XXVIIL. Although the
testimony of an expert on mental disorders as to his observations and
opinion with respect to the mental condition of the accused may be
given greater weight than that of a lay witness, in a proper case a lay
witness who is acquainted with the accused and who has observed his
behavior may testify as to his observations and may also give such
opinion as to the accused’s general mental condition as may be within
the bounds of the common experience and means of observation of men.

As in the proof of other matters, evidence should be presented by
the testimony of witnesses in open court, depositions (131), stipulated
testimony, or documentary evidence.

So much of the original signed report of a board of medical officers,
or any other medical record as pertains to entries of facts which are
properly admissible under the official record or business entry excep-
tions to the hearsay rule (130) may be received in evidence. The
opinions as to the mental conditions of the accused contained in the
report of a board of medical officers (111) may be received in evi-
dence, provided the officers making such report are made available
for call as witnesses by the prosecution, defense, or the court for exami-
nation. The documentary supporting data not otherwise admissible
under 130 (for example, statements as to the history of the accused)
are not made admissible by reason of their inclusion in the report.
The entire report may, however, be received by stipulation.

For rules of evidence as to expert witnesses, hypothetical questions,
and similar matters, see 1255,
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113. SENTENCE—As Affected by Mental Impairment or Defi-
ciency.—In an appropriate case in which the issue of insanity is
resolved against the accused, the court may, in arriving at its sentence,
consider any evidence with respect to the mental condition of the
accused which falls. short of creating a reasonable doubt as to his
sanity. The fact that the accused is a person of low intelligence, or
that by virtue of a curable mental or neurological condition his ability
to adhere to the right is diminished, may be a mitigating factor. On
the other hand, in determining the severity of a sentence, thée court
may consider evidence, properly introduced, tending to show that an
accused has little regard for the rights of others, such as evidence
showing that he possesses homicidal tendencies.

114. ACTION BY REVIEWING AUTHORITY.—Whenever it
appears to the reviewing authority, after consideration of the record
as a whole, that a reasonable doubt exists as to the sanity of the
accused, he should disapprove any findings of guilty of the charges
and specifications affected by such doubt and take appropriate action
with respect to the sentence. The reviewing authority will take the
action prescribed in 111 before taking action on the record whenever
it appears from the record of trial or otherwise that further inquiry
as to the mental condition of the accused is warranted in the interest
of justice regardless of whether any such question was raised at the
trial or how it was determined if raised.



Chapter XXVI
PUNISHMENTS

GENERAL LIMITATIONS—MISCELLANEOUS LIMITATIONS AND COM-
MENTS--MAXIMUM LIMITS OF PUNISHMENTS

115. GENERAL LIMITATIONS.—No person subject to military
law shall be confined with enemy prisoners or any other foreign
nationals outside the continental limits of the United States, nor shall
any accused, prior to the order directing execution of the approved
sentence, be made subject to any punishment or penalties other than
confinement. See Article 16. - See 19a concerning the facilities, accom-
modations, treatment, and training to be afforded to prisoners await-
ing trial or in confinement pending action by the officer authorized to
order execution of the sentence adjudged by the court. An accused of
these classes will not be required to observe duty hours and training
schedules devised as punitive measures, or required to perform puni-
tive labor, or to wear other than the prescribed uniform during-such
period of confinement, prior to the order directing execution of the
sentence.

Cruel and unusual punishments of every kind, including flogging,
branding, marking, or tattooing on the body are prohibited (A. W.
41).

Courts-martial will not impose any punishment not sanctioned by
the custom of the service such as carrying a loaded knapsack, wearing
irons, shaving the head, placarding, pillory, stocks, and tying up by
the thumbs. Military duties such as guard duty, drills, and the sound-
ing of calls will not be degraded by imposing them as punishments.
Solitary confinement, a bread-and-water diet, loss of good conduct
time, and the placing of a prisoner in irons will not be adjudged as
punishments by a court-martial.

For other limitations, see 109 (Contempts), 116 (Miscellaneous
limitations), and 117 (Maximum limits).

116. MISCELLANEOUS LIMITATIONS AND COMMENTS.—
a. General courts-martial.—The death penalty is mandatory in the
case of spies (A. W. 82); except as noted below, dismissal is man-
datory for conduct unbecoming an officer and a gentleman (A. W..
95) ; it is mandatory that either death or life imprisonment be ad-
judged for premeditated murder (179¢ and A. W. 92) ; except in time
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of war (A. W. 44) dismissal is the mandatory minimum sentence for
false muster (A. W. 56), false returns (A. W. 57), and personal
interest in the sale of provisions (A. W. 87). Punishment as adjudged
by the court for any such offense must be in conformity with the
pertinent article. For instance, except in time of war when reduction
to the ranks is authorized (A. W. 44), the sentence of a court- upon
conviction of a violation of Article 95 must be dismissal, nothing
less, and, if convicted of that offense alone, nothing more. Upon con-
viction of premeditated murder in violation of Article 92, dishonorable
discharge and forfeitures may be adjudged with life imprisonment.

The death penalty can not be adjudged except for an offense ex-
pressly made so punishable in the Articles of War (A. W. 43) ; see 14
for a statement of the particular articles. Although an offense may
expressly be made punishable by death, the death penalty can not be
adjudged for that offense if the applicable limit of punishment pre-
scribed by the President under Article 45 (117) is less than death.
Nor can the death penalty be adjudged if the appointing authority
has directed that a case be treated as not capital (A. W. 13, A. W. 25).

In adjudging the sentence of death a court-martial will not prescribe
the method of execution, which will be prescribed by the confirming
authority. Usage of the service contemplates execution of the death
sentence by hanging or shooting. Hanging is considered more ig-
nominious than shooting and is the usual method, for example, in the
case of a person sentenced to death for spying, for murder in con-
nection with mutiny, or for premeditated murder or rape. Shooting
is the usual method in the case of a person sentenced to death for a
purely military offense, as desertion in time of war.

A general court-martial possesses the authority to adjudge any
punishment authorized by law or the custom of the service, including a '
bad conduct discharge (A. W. 12). ’

b. Special and summary couris-martial—Special courts-martial
shall not have power to adjudge confinement in excess of six months,
nor to adjudge forfeiture of more than two-thirds pay per month for a
period not exceeding six months (A. W.13). Summary courts-martial
shall not have power to adjudge confinement in excess of one month,
restriction tolimits for more than three months, or forfeiture or deten-
tion of more than two-thirds of one month’s pay (A. W.14). Although
a special court-martial may adjudge bad conduct‘discharge (A.W.13),
neither a special nor summary court-martial can impose dismissal or
dishonorable discharge (A. W. 18, A. W. 14, A. W. 108, A. W. 118).
However, these courts are not hrmted to the kinds of punishment
stated in Articles 18 and 14. See 17 as to the apportionment that may
be required if a summary court-martial wishes to adjudge both confi-
ment and restriction. The table of relative values of punishments for
purposes of substitution (117¢) will also guide apportionment. Al-
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though a special court-martial can not, in adjudging a bad conduct
discharge, also adjudge forfeiture of all pay and allowances, it may in
such a case properly. ad]udge a forfeiture of two- thlrds pay per month
for a period not exceeding six months.

¢. Officers and warrant officers—In general, any limitation as'to
the punishment that may be imposed on an officer by a court-martial
is applicable to the case of a warrant officer. Except as noted here-
after, an officer can not be reduced in grade, such as from.captain to
first lieutenant, or to the grade or status of a warrant or noncommis-
sioned officer, or sentenced to bad conduct discharge, or sentenced to
confinement at hard labor unless the senténce includes dismissal, or
sentenced to hard labor without confinement in any case. Similar
limitations apply in the case of a warrant officer, The separation
from the service of a warrant officer by sentence of court- martial is
effected by dishonorable discharge.

An officer may be punished by dismissal and a warrant oﬂicer may be
punished by dishonorable discharge for any offense in violation of an
article of war, but no officer or warrant officer shall be sentenced to
confinement or forfeiture of all pay and allowances unless the sentence
also includes dismissal .or dishonorable discharge. In no case shall a
sentence to confinement in the case of an-officer or warrant officer
exceed the maximum prescribed for soldiers by the Table of Maximum
Punishments.

In time of war when compulsory induction laws are in effect an
accused officer, if within the age limits for induction and otherwise
qualified to serve as a soldier, may be sentenced to be reduced to the
lowest enlisted grade in lieu of dismissal. Such reduction should be
adjudged only when dismissal, without other punishment, would

“otherwise be adjudged by the court.

d. Enlisted persons; general prisoners. For the maximum limits
of punishment for certain offenses committed by enlisted personnel,
see 117. In the case of an enlisted person of other than the lowest grade
a sentence which as ordered executed or as suspended includes either
dishonorable or bad conduct discharge, whether suspended until re-
lease from confinement or not, or hard labor, whether with or without
confinement, immediately reduces such enlisted person to the lowest
grade. Authorized punishments for enlisted personnel include reduc-
tion to the lowest enlisted grade from any higlier grade. Reduction
to an intermediate grade by sentence of court-martial is not authorized.

If a general prisoner, already under a suspended sentence to dis-
honorable or bad conduct discharge, is tried by court-martial, dis-
honorable or bad conduct discharge and other penalties approprlate in
the case of a soldier may be ad]udged However, if a general prisoner
has been separated from the service by dlshonorable or bad conduct
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discharge the imposition of any form of punishment other than con-
finement at hard labor would in general be futile.

e. Reprimand; admonition.—There is no restriction either as to
the court which may adjudge these punishments or as to the persons
subject to military law on whom they may be imposed, but the court
will not fix the terms or wording of a reprimand or admonition.

. Restriction to limits.—This form of punishment is a deprivation

of privileges. There is no restriction either as to the court which may
adjudge this punishment or as to the persons subject to military law
on whom it may be imposed, but it will not be adjudged in excess of
three months and will not in any event operate to exempt the person
on whom it is imposed from any military duty.
« g. Forfeiture; fines; detention of pay.—To be effective any for-
feiture, fine, or detention must be adjudged in express terms. In de-
termining the amount of a forfeiture or fine, particularly a large fine,
the court should consider the ability of the accused to pay.

Fines and forfeitures accrue to the United States and can not be
adjudged by a court-martial for the benefit of any individual. A court-
martial has no authority to provide by stoppage, assignment, or other-
wise, for the settlement of any pecuniary liability whatever, including
any liability to a Giovernment agency, such as a company fund. A
sentence directing an accused to make a deposit or a contribution of
pay or of other funds is illegal.

A forfeiture is an appropriate punishment for all military personnel
whatever their rank or status. Unless a total forfeiture is adjudged, a
sentence to forfeiture deprives the accused of the amount expressly
stated in the sentence and applies for the number of months or days
expressly stated. Allowances are forfeited only when the sentence
includes the forfeiture of all pay and allowances. Such a penalty will
be adjudged only when the accused is also sentenced to dishonorable
or bad conduct discharge, or to dismissal. Forfeiture of a soldier’s
deposits or of the interest thereon can not be adjudged by sentence of
court-martial. A general court-martial is not limited as to the amount
of forfeiture it may adjudge, but in the case of an enlisted person it
may not adjudge a forfeiture of more than two-thirds pay per month
for twelve months unless it also sentences the accused to dishonorable
or bad conduct discharge. For the limit of jurisdiction of a special or
a summary court-martial to adjudge forfeitures, see 1165. See, gener-
ally, as to forfeitures, Army Regulations relating to the Finance De-
partment, particularly AR 385-2460 (Court-martial forfeitures—
enlisted men). Asto pay subject to forfeiture, see 117¢.

Ordinarily a fine, rather than a forfeiture, is the proper monetary
penalty to be adjudged against a civilian subject to military law. A
forfeiture may not be applied to money to be paid by an employer other
than the Government.
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Whereas a forfeiture deprives the accused of all or part of his pay,
a fine, which is in the nature of a judgment, makes him pecuniarily
liable in general to the United States for the amount of money specified
in the sentence. All courts-martial have the power to adjudge fines
instead of forfeitures, not only in those instances wherein fines are
expressly authorized (A. W. 80 and A. W. 94), but, subject to the limi-
~ tations prescribed in the Table of Maximum Punishments, in all cases
in which the applicable article of war authorizes punishment as a
court-martial may direct. If a punishment is prescribed for an offense
in the Table of Maximum Punishments, there is no authority for the
imposition of a fine, either in addition to, or in lieu of, the prescribed
punishment unless the case falls within the provisions of “Permissible
additional punishments.” In general, a court-martial has the same
power to fine a prisoner of war that it has to fine a member of the Army.
In order to enforce collection, a fine is usually accompanied in the sen-
tence by a provision that the person fined shall be imprisoned until the
fine is paid or until a fixed portion of time considered as an equivalent
punishment has expired. See Appendix 9, examples 18 and 19.

Detention of pay is a less severe form of punishment than a for-
feiture in that the amount detained is ultimately returned to the
accused when he is separated from the service. Detention of pay will
not be adjudged by a court-martial except against an enlisted person of
the Army.

A forfeiture, fine, or detention becomes legally effective on the date
the sentence adjudging it is promulgated.

h. Suspension from rank, command, or duty.—Suspensmn from
rank includes suspension from command. It does not affect the right
of an officer to promotion nor his right to rise in files, but renders him
ineligible to sit as a member of a court-martial, court of inquiry, or
military board, and deprives him of privileges depending on rank, such
as any priority dependent on rank in the selection of quarters. .

Suspension from command merely deprives the officer of authority
to exercise military command and, consequently, his authority to give
orders to his juniors and to perform any duty involving the exercise
of command. It does not affect his right to promotion. Suspension
from duty is analogous to suspension from command and is particu-
larly appropriate in the case of an officer assigned to a purely adminis-
trative duty not involving the exercise of military command.

Sentences to loss of rank or promotion are not authorized.

. Confinement at hard labor; hard labor.—Any person subject
to trial by court-martial may be sentenced to confinement at hard
labor. Such a sentence can not be adjudged in the case of a com-
missioned officer unless the officer is also sentenced to dismissal, nor
in the case of a warrant officer unless the warrant officer is also sen-
tenced to dishonorable discharge. - Only under unusual circumstances
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should confinement at hard labor be adjudged against a soldier with-
out a sentence to forfeiture or fine. A sentence to confinement does
not of itself automatically result in any ﬁne or forfeiture of pay and
allowances.

Confinement “without hard labor” will not be adjudged. See Ar-
ticle 37 as to the effect of a failure to couple hard labor with confine-
ment. The place of confinement will not be designated by the court.

Hard labor without confinement will not be adjudged in excess of
three months. It may be adjudged only in the cases of soldiers.

Hard labor without confinement, adjudged as a punishment by
courts-martial, shall be performed in addition to other duties which
fall to the soldier; and no soldier shall be excused or relieved from
any military duty for the purpose of performing such hard labor.
A sentence imposing hard labor shall be considered satisfied when
the soldier shall have performed hard labor during available time
in addition to performing his military duties.- Normally, the im-
mediate cominanding officer of the accused will designate the amount
and character of the labor to be performed. '

117. MAXIMUM LIMITS OF PUNISHMENTS.—a. Persons
and offenses.—The limits prescribed herein (117) will be applied by
courts-martial in cases of soldiers and general prisoners. The men-
tioned limitations, though not binding upon courts sentencing of-
ficers, warrant officers, and civilians subject to military law, except
as stated in 116¢ and in section B, 117¢, may be used as a guide subject
to such exceptions as may be deemed warranted for determining the
appropriate punishment for such persons. The maximum authorized
penalties will also be applied insofar as applicable in the cases of
enlisted prisoners of war.

b. General limitations.—The limitations herein (117) do not ex-
clude any other applicable limitations; for example, those set forth
in 115 and 116—in particular, it should be remembered that special
courts-martial can not adjudge confinement in excess of six months
nor forfeiture of pay in excess of two-thirds pay per month for six
months (1165).

A court shall not, by a single sentence which does not include dis-
honorable or bad conduct discharge, adjudge against the accused :

Forfeiture of pay at a rate greater than two-thirds of his pay per
month,

Forfeiture of pay in an amount greater than two-thirds of his pay
for twelve months.

Confinement at hard labor for a period greater than twelve months.

A court shall not, by a single sentence, adjudge against an accused :

Detention of pay at a rate greater than two-thirds of his pay per
month.
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Detention of pay in an amount greater than two-thirds of his pay
for three months. -

In the execution of a single sentence not including dishonorable
or bad conduct discharge, and in the execution of two or more sen-
tences against the same accused, none of which includes dishonorable
or bad conduct discharge, any forfeiture or forfeitures of pay in-
cluded in the sentence or sentences shall be applied, together with
other authorized stoppages or deductions, if any, excepting such as
are made at the request of the accused, so as not to deprive the accused
of more than two-thirds of his pay for any month As to pay which
is subject to forfeiture, see 117¢.

¢. Maximum punishments.—The pumshment stated opposite each
offense listed in the table below is hereby prescribed as the maximum
punishment for that offense, and for any lesser included offense if
the latter is not listed, and for any offense closely related to either if
not listed. The maximum punishment so prescribed for the offense
should be restricted to those cases in which, due to aggravating cir-

cumstances, the greatest permissible punishment should in the dis-
cretion of the court be imposed. If an offense not listed in the table
is included in an offense which is listed and is also closely related to
some other listed offense, the lesser punishment prescribed for either
the included or closely related offense will prevail as the maximum
limit of punishment.

Offenses not listed in the table, and not included within an offense
listed or not closely related to either, remain punishable as authorized
by Title 18, United States Code, or by the Code of the District of Co-
lumbia, whichever prescribed punishment is the lesser, or as author-
ized by the custom of the service. With respect to other matters proper
for consideration in fixing punishment, see 80a, 113, 140, and 157a.

The description of each offense listed in the table must be construed
in connection with the article of war under which such offense is

* listed.

The table, which lists the maximum punishment in terms of confine-
ment or forfeiture, or both, contains no reference to lesser forms of
punishment, such as hard labor without confinement, restriction to
limits, or detention of pay, which are appropriate for many minor
offenses. Unless dishonorable or bad conduct discharge is adjudged,
the court in its discretion may substitute at the following rates other
punishments for those listed in the table:

Forfeitute Confinement at hard Detention Hard labor without | Restriction
labor confinement to limits

1d8y’S PBY emc e 148Y. oo 134 day’s paY.-occeeooo 136 A8YS_ ool 3 days
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In computing the maximum amount of forfeiture in dollars and
cents (see forms of sentences, App. 9) the base pay of the soldier (of
the reduced grade if the sentence carries a reduction) plus pay for
length of service (and overseas pay if no confinement is adjudged)
will be taken as the basis. The term “base pay” comprehends no ele-
ment of pay other than the minimum base pay of the grade or class
within grade as fixed by statute and does not include extra pay for
any special qualifications or for special duties performed, such as
flying pay or pay incident to qualification as a combat infantryman.
Unless dishonorable or bad conduct discharge is adjudged the monthly
contribution of a soldier to family allowance will be excluded in com-
puting the amount of pay subject to forfeiture. In computing time of
absence without leave any one continuous period of absence found that
totals not more than twenty-four hours is counted as a day; any such
period found that totals more than twenty-four hours and not more
than forty-eight hours is counted as two days, and so on. The hours
of departure and return on different dates are assumed to be the same
if both are not found.

In determining the maximum punishment for two or more separate
and distinct, but like, offenses against property, values as found in
different specifications can not be aggregated.

Bad conduct discharge may be adjudged upon conviction of any
offense for which dishonorable discharge is authorized in the table.

Immediately upon a declaration of war subsequent to the effective
date of this manual the prescribed limitations on punishment for vio-
lations of Articles of War 58, 59, 61, 64, and 86 will be automatically
suspended and will not apply until the formal termination of such
war or until restored by Executive order prior to such formal termi-
nation.! '

1 NoTe.—The limitations upon punishments for violations of Articles of War 58, 59, and
86 were suspended until further orders, as to offenses committed after February 3, 1942, by
Executive Order No, 9048, February 3, 1942, The limitations upon punishments for
absence without leave from command, guard, quarters, station, or camp in violation of
Article of War 61 were suspended until further order, as to offénses committed after
December 1, 1942, by Executive Order No. 9267, November 9, 1942. Executive Order No.
9683, January 19, 1946, terminated the suspensions of limitations upon punishments for
violations of Articles of War 58, 59, 61, and 86 as to offenses committed after January 19,
1946, except offenses committed in occupied enemy territory. Xxecutive Order No. 9772,
August 24, 1946, terminated the suspensions of limitations upon punishments for offenses
committed after August 24, 1946, in occupied enemy territory. Nothing contained in this
manual or the order of its promulgation is to be construed as altering the effect of the
foregoing Executive orders. .
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TABLE OF MAXIMUM PUNISHMENTS
SHECTION A
Punishments
Dishonor-| Bad con- 2
able dis- | duet dis- 2y | 8
charge, | charge, 38 |«
forfeiture | forfeiture 828 | 8
ofall pay | of all pay | Confinement at | 5@ B
omarsges | 1owanees | tooroer | 82 | B4
Offenses due after d1re after S8 %8
the date | the date °q | 8%
- of the | ofthe g8 | 2
] order di- | order di- g 12
=3 recting | recting S8 | E
b} execu- execu- 58 | &
Py tion of | tion of 8 =]
S the ap- | the ap- 2 = @
B proved | proved | 3 S g
< sentence | sentence | = | A |Month| Day
Enlistment, fraudulent:
Procured by means of willful misrepre- | Yes. o _|-cceeceooo b A VOO (RS, S A
sentation or concealment of a fact in
regard to a prior enlistment or dis-
charge, or in regard to a conviction of
a civil or military offense, or in regard
to imprisonment under sentence of &
court.
Other cases of - ... D T N P [ 20 OR[N S,
58 | Attempting to desert:
After not more than 6 months in service_{ Yes. .__f--ocoooe_[-caaen [ R S A
After more than 6 months in service____| Yes. . j-cooooofocaos 20 SR (SO F,
In execution of a conspiracy or in the | Yes. .| _.__.__. L 2 PO R RN A,
presence of an unlawful assemblage
which the troops may be opposing.
Desertion: :
Terminated by apprehension—
Not more than 6 months in service | Yes_ .. _|.cacocaces 077 [N [ PRI
at time of desertion.
More than 6 months in service at | Yes..._. 3] PRGN S (RN U,
time of desertion.
Terminated by surrender—
After absence of not more than 60 | Yes_ .. _|ccacocooo- A RS- (AU NS S
days.
After absence of more than 60 days..| Yes__.__{cccocooon 0 7/] RN ST PRI
In the execution of a conspiracy or in | Yes_ . |eceaucoaas |0 SRR N (S [
the presence of an unlawful assem-
blage which the troops may be op-
posing.
59 | Advising another to desert. ... |ooo o |emme o [emmeam [ 20 P [ 70 PR
Assisting knowingly or persuading another | Yes_ ... |- B S ROV ESIVIION PIVIPRIN I
to desert.
61 | Absence without leave:
From commeand, quarters, station or
camp—
For not more than 60 days, for each | .. . | oo feaaal|oaaas [ 2 IR 2
day or fraction of a day of absence.
For more than 60 days_._......_.__ D :C: R I I [ IO [ EU
With intent to avoid maneuvers or |__ ..o fooaoooooifaaaall [ — [ I
field exercises.
From guard—
For not more than 1 hour. . _|eemmmm oo emm e feem e | |- 15
For more than 1 hour____ . _|ccmamea e 3 I 20 I
‘With intent to abandon_ ... ... _loccooai.. D 41T I [ 2 RO PN AU
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l Article of War

(=23
P

65

68

Offenses

Failing to repair at the fixed time to the
properly appointed place of—
A routine scheduled duty other than
those specified below.

Leaving without permission the properly
appointed placo of assembly for, or place
for, a routine duty.

Using contemptuous or disrespectful words
against the President, Vice President, ete.

Bohaving with disrespect toward his super-
ior officer. .

Willful disobedience of the lawful order of a
commissioned officer in the execution of
his office.

Striking, drawing, or lifting up any weapon
or offering any violence to a superior of-
ficer in the execution of his office.

Attempting to strike or attempting other-
wise to assault a warrant officer or a non-
commissioned officer in the execution of
his office.

Behaving in an insubordinate or disrespec-
ful manner toward a warrant officer or a
noncommissioned officer in the execution
of his office.

‘Willful disobedience of the lawful order of
a warrant officer or a noncommissioned
officer in the execution. of his office.

Striking or otherwise assaulting a warrant
officer or & noncommissioned officer in the
execution of his office.

Threatening to strike or otherwise assault,
or using other threatening language to-
ward a warrant officer or & noncommis-
sioned officer in the execution of his office.

Using insulting language toward a warrant
officer or 4 noncomruissioned officer in the
execution of his office.

Drawing a weapon upon s warrant officer or
noncommissioned officer quelling a quar-
rel, fray, or disorder. 7

Refusing to obey a warrant officer or non-
commissioned officer quelling a quarrel,
fray, or disorder.

808220°—48——10

Punishments
Dishonor-| Bad con- ] i
able dis- | duet dis- Ay L
charge, | charge, 82 |3
forfeiture | forfeiture . S 18
ofall pay | ofallpay| Confinement at | 29 I
and al- | and al- hard labornot 52 |4l
lowances | lowances| to exceed— Eo | S8
due after | due after S8 | °¢8
the date | the date © 5 QS) 3
of the | of the ° £5 | &
order di- | order di- 5¢ |8
recting | recting 58 |%
exect- execu- 58 | &
tion of | tion of 2z =&
the ap- | theap- 4] 3 w
proved | proved | § 3 <
sentence | sentence | = | = | A |Month| Day
.............................................. 3
__________________________ | Y PR Y PO
Yes oo |-memmeoas N SR [ -
__________________________ (30 R [ 30 IO
Yes. oo f-cmmeeaeem [ 70 SRR SR PSRN PR,
D 4 VU R p L2 DSOS USRS DU [T
.......................... (20 (R [ 7 S
__________________________ 2 . 2 faaocea
__________ Yes_ oo |oeaue- (30 R SN S
Yes.ocoof-mmommaas A NSRRI VSIS SRR
__________________________ 41 L: 3 I
__________________________ 2 |ocmaas 2 eeee
D I TN 2 2 (RORRRN RN FEVE S,
__________ Yes. ... b RGN SR RS ——
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Punishments

Dishonor-{ Bad con-
able dis- { duet dis-
charge, | charge,
forfeiture | forfeiture.
ofallpay | ofallpay | Confinement at
and al- | and al- hard labor not
lowances | lowances to exceed—

Forfeiture of two-thirds pay
per month not to exceed—
Forfeiture of pay not to
exceed—

Offenses due after | due after
the date | the date
of the of the
] order di- | order di-
3 recting | recting
o execu- execu-
® tion of | tiom of 3
° the ap- | the ap- 4] ' »
kS proved | proved g S B
4 sentence | sentence | S | @ [Months| Days
68 | Threatening & warrant officer or noncom- |____ . . .| ccveoceocloacnan [ 3 [

missioned officer quelling a quarrel, fray,
or disorder.
69 | Breach of arrest_ ...
Escaping from confinement.
73 | Releasing, without proper authority, a
prisoner committed to his charge.
Suffering a prisoner committed to his
charge to escape—
Throygh design . cocrovmeememcmeeeae B T IO | O T S T
Through neglect... . _ocooo- ; 6 oo 61 .
83 | Suffering, through neglect, military prop-
erty to be damaged, lost, spoiled, or -
wrongfully disposed of:

Ofavalueof $20 orless. | oo E: 2 E 0 .
Of a value of $50 or less and more than [ [iJ [ —
Of a value of more than $50__________.__|__.____.__ Yes..... ) R RSN IS I

Suffering, willfully, military property to be
damaged, lost, spoiled, or wrongfully dis-

posed of:
Of a value of $20 or less. - ccoceceeo . R [ — [ —
Of & value of $50 or less and more than | Yes. o . ccococemoi]occran {70 P I I, .
$20.
Of a value of more than $50. ____________ D (- T - b2 VOSSR Y IOSS A,

84 | Injuring or losing, through neglect, horse,
arms, ammunition, accouterments, equip-
ment, clothing, or other property issued
for use in the military service, or items
belonging to two or more of said classes:

Of a value of $20 or lesS. oo ocoemeoccmi

Of a value of $50 or less and more than
$20. .

Of a value of more than $50____________{.__..._-__| Yes___.__ N PR N N RS

Injuring or losing, willfully, horse, arms,
ammunition, accouterments, equipment,

- clothing, or other property issued for use

in the military service, or items belonging

to two or more of said classes:
Of a value of $20 or less,
Of a value of $50 or less and more than
$20. .
Of a value of more than $60...ooc....._. Yes....- 2 e e
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Punishments

able
chay

Dishonor-| Bad con-

dis- | duct dis-
rge, | charge,

forfeiture | forfeiture
of ell pay | of all pay

Confinement at

Of property of a value of $20 or less._._.

Of property of a value of $50 or less and

more than $20.

Of property of a value of more than $50._
Forgery....
Housebreaking
Manslaughter:

Involuntary. e oo

g 1.
g5 |2
and al- | and al- hardlabornot | &8 E |
Offenses lowances | lowances to exceed— B |« 5]
due after | due after ca | 98
the date | the date S g ER
" of the of the g8 | =
a order di- | order di- é e |e
B recting | recting 3 g | &
o execu- execu- 58 | M
P tionof | tionm of 2 S
c1 the ap- | theap- <} | e
k= proved | proved 3 o o
< sentence | sentence | = A |Months| Days
- 84 | Belling or otherwise wrongfully disposing of
horse, arms, ammunition, accouterments,
equipment, clothing, or other property
issued for use in the military service, or
items belonging to two or more of said
classes:
Of a value of $20 or less._ ... __..___._..__ - TR RN I [ TSR I .
Of a value of $50 or less and more than | Yes..___|__.cc._... A FRPRCRRRS RSN (RSSO P
$20.
Of a value of more than $50__.__________ D (T U {575 (OR[N [V
85 | Found drunk: :
At formation for, or ona dutyotherthan |__________| . ___|...._. 1 I 2 —
those specified below.
. Reveille or retreat roll eall...._._______.
Onguard. - .
86 | Found sleeping or drunk on post, sentinel.__
Leaving post before regularly relieved from,
sentinel. i
90 | Using a provoking or reproachful speech or | ... ocooolfommoooe|oo__ L ) P 3 -
gesture to another.
93 | Arson. ..o ; D LT SN 1 (Y ORI I [,
Assault:
With intent to do bodily harm.___._____ b 1 NS PRSI R IR
‘With intent to do bodily harm with a [ 7 PN (RN IS
dangerous weapon, instrument, or
other thing.
With intent to cominit any felony ex- | Yes...__|....oo..-. 10 [comomn]ommm oo
cept murder or rape.
‘With intent to commit murder orrape_.| Yes_____| ... 20 |- el
Burglary . . e 4L T (02 RN NSRRI (PO B
Larceny:

Perjury N,
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Punishments

Dishonor-| Bad con-
able dis- | duct dis-

B charge, | charge,
forfeiture | forfeiture
of all pay | of all pay | Confinement at
1amd al- 1and al- hard Iat()lor not
owances | lowances to exceed—
Offenses due after | due after

the date | the date
of the of the

Forfeiture of pay not to
exceed—

Forfeiture of two-thirds psy
per month not to exceed—

& order di- | order di-
=3 recting | recting
= execu- execu-
e tion of tion of E]
g the ap- | the ap- 4} - ©»
< proved | proved | 3 ] <
P sentence | sentence | = | A. |Months Days
94 | Conspiracy to defraud the United States__._| Yes.____|......._.. 25 AR NS (R
Forging or counterfeiting a signature, mak- | Yes_.__. [ -5 S ISR A FER
ing a false oath, and offenses related to
either of these.
Other cases:
When the amount involved is $20 orless_| Yes. .| .coooooo |.oooon [ P S
‘When the amount involved is $50 orless | Yes. .. __|......._ b U RUROPREN VRN [ I
and more than $20.
When the amount involved is more { Yes____.|[ ...._.__. - J PO R Y SO
than $50.
96 | Abusing a publicanimal. .| || 3| __...b 3l
Adultery

Aiding a prisoner to escape
Allowing a prisoner to receive or obtain in- |.___._____|.._.._____|..____
toxicating liquor,

Appearing in ecivilian clothing without | ..o |ocoooo |ooo |ooo | 10
authority.
Appearing in unclean uniform, or not in (... ___ | . _|.._.._ 1. 1|

prescribed uniform, or in uniform worn
otherwise than in menner prescribed. I
ASSAY e e mcccmcc e mm e e | ememeem e [ mcmmmm e e e e 3 |aeeem : 2 I,

Assault, aggravated:
Indecent. . oo Yes o fomemaeo [ J5 AR N (PP A
‘With a dangerous weapon.........--o-- Yes o _|occomeo- - 25 SR RO SR
Upon a commissioned officer, knowing | Yes ____|...._...__ F: 25 INNUIPRIN SR R R

him to be such, not in the execution of

his office; & commissioned officer of a

friendly forcign power, knowing him

to be such; a commissioned officer of

the Air Force, Coast Guard, or Navy,
knowing him to be such.

Assault and battery - oooooomeas

Upon afemale under the age of 16 years...

Attempting to escape from confinement_ -

Breach of restriction, punitive or adminis-
trative.

Breach of quarantine_ ... ... ... [ 2 N (S

Carrying a concealed weapon :

Committing & nUisaNee oo - cmeceemccamane - S 3l
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Punishments
by
Dishonor-| Bad con- g |
able dis- | duet dis- 2% | g
charge, | charge, 88 |8
forfeiture | forfeiture a2 g
ofallpay | ofallpay-| Confinement at | @ I
Ia.nd al- . and al hard laltnior not gs g"‘l:
owances {lowances to exceed— 2| o
Offenses due after | due after °8 %8
the date | the date S E B
. of the of the og | &
sl order di- | order di- HS | &
3 recting | recting £8 |5
5 execu- | execu- 248 | ™
° tion of tion of a kO' &
] the ap- | theap- 4 g o
2 proved | proved | & S 2
< sentence | sentence | P = A |Months|Days
96 | Concealing, destroying, mutilating, ob- | Yes..___| ...__..__ > 25 I, N [
literating, or removing willfully and
unlawfully a public record, or taking and
carrying away & public record with intent
to conceal, destroy, mutilate, obliterate,
remove, or stesl the same.
Conspiracy to commit an offense:
For which confinement in excess ofone | Yes..__.|. ... F: 20 (RO (VPSS NS (AP,
year is authorized.
For which confinement for less thanone | Yes_.___{_.._______ ET] (NENN P I AR,
year is authorized.
Conspiring to escape from confinement_.____ ' TR I I, [ 7 PO S
Destroying, willfully, private property:
Ofa value of $20 orless. ... ... | __.__.._. Yes. oo f-coas [ 5 SR PRSP .
Of a value of $50 or less and more than | Yes__.._|._.__..___ 5 S A ORI A,
$20.
Of a value of more than $50__.___.___.._ Yes oo |occomas |7 PR ORIV (IS A,
Discharging a firearm, wrongfully and will- | Yes_.__.| _________ O I R I S,
fully, under such circumstances as to en-
. danger life.
Discharging, through carelessness, a firearm .. ) I, 2 2 I
Disorderly in command, quarters, station, b N ORI ) R I——
or camp.
Disorderly under such circumstances 88 £0 |ommmmee oo 4 | ceeee 4.
bring diseredit upon the military service.
Drinking liquor with prisoner. || |eaaes b2 P P2 P—
Drunk and disorderly in command, quar- {_....___.| .______|..... 2 2 2N I
ters, station, or camp.
Drunk and disorderly under such cireum- |-_.._.____|. . [-_____ [ 20 P [ 7
stances as to bring discredit upon the
military service.
Drunk in command, quarters, station, or |- oo || m e 15
camp. .
Drunk under such circumstancesastobring | ..o __|oooo foo 2 2 DR : 3 I
discredit upon the military service.
Drunk, prisoner found_____________________ | |eal|aaoo L 2 PO 2
Failing to obey a lawful order:
Of a superior officer... ..o ceoanoo 6 6
Of a noncommissioned officer. - 3 3
TFailing to pay a just debt under such cir- [ 75 O S [
cumstances as to bring discredit upon the
military service.
False imprisonment._ . oo Yes_ ... 5 PO SRR SR PO



140 i17e.
Table of Mazrimum Punishments—Continued

SECTION A—Continued

Punishments

Dishonor-| Bad con:
able dis- | duet dis-

b
2l
charge, | charge, w3 |8
forfeiture | forfeiture e |9
ofall pay | of all pay | Confinement at | S8 | & |
land al- ! and al- %mrd laléor not [ £8 | &g
owances |low ances 0 exceed— B k=%
Offenses due after | due after 28 | o3
the date | the date © g9
- ofthe | of the g5 |58
3 order di- | order di- § S | g
B recting | recting 8 |2
s execu- execu- 58
© tion of tion of 2 ==
iG] the ap- | theap- a g n
s proved | proved 5 o ®
% sentence | sentence [ > | & | A |Months| Days
96 | False official report or staterent knowingly

made:
By a noncommissioned officer__________
By any other soldier.....__...__......._.
False or unauthorized naval, military, or
official pass, furlough, or discharge certifi-
cate, making, altering, possessing, selling,
or otherwise disposing of.
False swearing. ..o
Fleeing from the scene of an accident.

Gambling:
By & noncommissioned officer with a .. _____ | _f__ ... -2 IR
person of lower military rank or
grade.
In command, quarters, station, or [=:93 01 o 0 O PO P, - — 2| .

in violation of orders.

Impersonating an officer, noncommissioned

officer, or agent of superior authority:
‘With intent to defraud
Allother eases - oo oo e[ 6 |- [ 20—

Indecent acts or liberties with a child under | Yes_____|-.....__. b P VRS (RPN S,
the age of sixteen years:

Indecent exposure of person

Introducing marihuana or a habit formmg
drug into command, quarters, station, or
camp:

For sale
All other cases.._
‘Wrongful possession of marihuana or | Yes..___\_._.____... b I R PO (R I e

such drug.

Introducing intoxicating liquor into com- |--....... -
mand, quarters, station, or camp for sale
in violation of orders.

Loaning money, either as principal or agent, |- .- o |- ccmooooiofemman o] - 0
at a usurious rate of interest to another in
the military service.

Negligent homieide .. oo e Yes..... b I OIS PN FO I B,
Obtaining money or other property by
check without sufficient funds in bank:

With intent to defraud—

Of a value of $20 or less..______ T B 4 e e [+ 20 R PR R,
Of a value of $50 or less and more | Yes..__.|..c..o._. b PRSI RSV PRSI PO
than $20.

Of a value of more than $50
Witbout intent to defraud ...
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Dishonor-{ Bad con-
able dis- |duct dis-
charge, | charge,

forfeiture | forfeiture
of all pay | of all pay | Confinement at
and al- | and al- hard labor not
lowances | lowances to exceed—
due after | due after
the date | the date

of the of the

Offenses

Forfeitnre of two-thirds pay
per month not to exceed—
Forfeiture of pay uot
to exceed—

5 order di- | order di-
B recting | recting
s execu- execu-
o tionof | tion of E|
) | the ap- the ap- fa " 0
e proved | proved B ] -2 ——
< sentence | sentence | >4 = A |Months| Days
96 | Obtaining moncy or other property under
false pretenses:
When the amount obtained is $20 or | Yes. .. .| oo oo |eeeaas i 7 PSS S, S
less.
When the amount obtained is $50 or | Yes_.__.|-._.._.__. ' SRR URPURRIN PP IS
less and more than $20. .
When the amount obtained is more | Yes.. ...|occooaoae 2 2 IS PEUPRUR [S P,
than $50.
Operating a vehicle while under the influ- |_.________ Yes. .o lecaoan [ R F IR

ence of intoxicating liquor or drugs.
Operating a vehicle in a reckiess manner:
Resulting in personal injury
Otherwise. - oo ccemeanee
Pandering
Receiving, knowingly, stolen goods:
Ofa value of $20 orless. . .ocooooooan (T T S I [ PSRN RN I
Of a value of $50 or less and more than | Yes
$20. .
Of a value of more than $50....__....._. D T D
*Self-maiming o oo cede oo Yes_ oo |ooe_ 4 T ISR G S
Sentinel:
Offenses against—

Attempting to strike, or attempting (__._..___ 75 PRI PR [ 31 P [ PR
otherwise to assault, in the execu-
tion of his duty.

Behaving in an insubordinate or | __._______l .. |-cmean ) I ) N
disrespectful manner toward, in
the execution of his duty.

Disobedience, willful, of the lawful | Yes.._._}--.c_____. b PSSR [OOSR P
order of, in the execution of his
duty.

Failing to'obey a lawful order of ..__| . _| oo __.|--oc- | 3 I E: 2 P,

Striking or otherwise assaulting, in | Yes. .. f-cccooooo b U (R DUV ISR R
the execution of his duty.

Threatening to strike, or otherwise |- _|-cccaacooofamaaas 4 {oe 4| -
assault, or using other threaten-
ing language toward, in the execu-
tion of his duty.

Using insulting language toward, in |.__. R [ 2 DR N
the execution of his duty.
Offenses by—
Loitering or sitting down on duty_..|[cccoo_ 1 1 (.
Straggling . e ccmimemeee - 20 PR . N IO
Subornation of perjury. - .o cceaeccanomacoae Yes. oo foameen : J5 FEUSSRUVI PSR PSRRI PR,

* The offense of seli-maiming with the intent to avoid hazardous duty or. to shirk important service is not
included in this listed offense, and the limit of punishment herein prescribed does not apply thereto.
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Table of Maximum Punishmenis—Continued

SECTION A—Continued

117¢c

Article of War

[
|

=3
E=

Offenses

Punishments

Dishonor-
able dis-
charge,
forfeiture
of all pay
and al-
lowances
due after
the date
of the
order di-
recting
execu-
tion of
the ap-
proved
sentence

Bad con-
duet dis-
charge,
forfeiture
of all pay
and al-
lowances
due after
the date
of the
order di-
recting
execu-
tion of
the ap-
proved
sentence

Confinement at
hard labor not
to exceed—

Forfeiture of two-thirds pay
per month not to exceed—

Forfeiture of pay not to
exceed—

Years
Months
Days

Months

Days

Taking, opening, abstracting, secreting,
destroying, or obstructing mail matter in
the custody of the Post Office Depart-
ment or in the custody of any, other
agency.

Unclean accouterment, arms, clothing,
equipment, or other military property,
found with.

Unlawful entry_ -

Uttering, willfully, a forged instrument

Violating standing orders_.___._.__________.

Violation of condition of parole by general
prisoner.

‘Wearing unauthorized insignia, medal, dec-
oration, or badge.

‘Wrongful carnal ‘knowledge of a female
below the age of sixteen years,

‘Wrongfully refusing to testify before a court-
martial, military commission, court of
inquiry, or board of officers.

‘Wrongfully taking or wrongfully taking and
using the property of another, wilkieMy
ik with the intent to deprive the owner
temporarily of his property:

Ofavalue of $20 orless......__.........

Of a value of $50 or less and more than
$20.

Of a value of more than $50. ... __.._.__.

Any motor vehiele ____________.________

3 -
...... [ IR,
5.7 P .
-2 S, P
3

SECTION B

Permissible additional punishments.—If an accused be found
guilty by the court of an offense or offenses for none of which dis-
honorable or bad conduct discharge is authorized, proof of five or
more previous convictions will authorize bad conduct discharge and
forfeiture of all pay and allowances due after the date of the order
directing execution of the approved sentence and, if the confinement
otherwise authorized is less than three months, confinement at hard
labor for three months. See 79¢ as to limitations concerning evidence

" of previous convictions which may be considered.
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If an accused be found guilty by a court of two or more offenses
for none of which dishonorable or bad conduct discharge is authorized,
the fact that the authorized confinement without substitution for such
offenses is six months or more will authorize bad conduct discharge and
forfeiture of all pay and allowances due after the order directing
execution of the approved sentence. But see 1165.

A fine may be adjudged against any enlisted person, in lieu of
forfeitures, for any offense listed in the Table of Maximum Punish-
ments for which dishonorable discharge is authorized, provided a dis-
honorable discharge is also adjudged in the case. A fine should not
ordinarily be adjudged against an officer, warrant officer, or enlisted
person unless the accused was unjustly enriched by means of an
offense of which he is convicted involving loss to the United States
or violative of military directives.

If a soldier of other than the lowest enlisted grade is convicted by
a court-martial the court may, in its discretion, adjudge reduction to
the lowest grade in addition to the punishments otherwise authorized.
Reprimand or admonition may be adjudged in any case.



Chaptler XXV1I

DISCIPLINARY POWER OF COMMANDING OFFICER

AUTHORITY; POLICY; EFFECT OF ERRORS—PUNISHMENTS—PROCE-
DURE—APPEALS—MISCELLANEOUS

118. AUTHORITY ; POLICY ; EFFECT OF ERRORS.—Under
the provisions of Article 104 and of this chapter, the commanding
officer of any detachment, company, or higher command may, for
minor offenses, without the intervention of a court-martial, impose
disciplinary punishments upon persons of his command who are sub-
ject to military law, including officers. This authority of a command-
ing officer can not be delegated, but communications with respect
thereto may be signed or transmitted by him personally or as provided
for official communications in general.

ether an offense may be considered “minor” depends upon its
nature, the time and place of its commission and the person com-
mitting it. Generally speaking, the term includes misconduct not
involving moral turpitude or any greater degree of criminality than
isinvolved in the average offense tried by summary court-martial. An
offense for which the Articles of War prescribe a mandatory punish-
ment or authorize the death penalty or penitentiary confinement is not
a minor offense. Offenses such as larceny, fraudulently making and
uttering bad checks, and the like, involve moral turpitude and are not
to be treated as minor. FEscape from confinement, willful disobedi-
ence of noncommissioned officers, and threatening or assaulting senti-
nels are offenses which are more serious than the average offense tried by
summary courts-martial and should not ordinarily be treated as minor.
— Article 104 and the provisions of this chapter do not apply to,
include, or limit the use of those nonpunitive measures that a com-
manding officer is authorized and expected to use to further the
efficiency of his command, such as administrative admonitions, repri-
mands, exhortations, disapprovals, criticisms, censures, reproofs and
rebukes, written or oral, not intended or imposed as a punishment for
a military offense. The fact that admonition and reprimand are
termed disciplinary punishments by Article 104 does not deprive a
commanding officer of the power he had prior to the enactment of that
article to make use of admonition and reprimand, not as a penalty but
as a purely corrective measure, more analogous to instruction than to

144
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punishment, in the strict line of his duty to create and maintain
efficiency. ., '

A commanding officer should resort to his power under Article 104 °
in every case in which punishment is deemed necessary and that article
applies unless it is clear that punishment under that article would not
meet the ends of justice and discipline. Superior commanders should
restrain any tendency of subordinate commanders to resort unneces-
sarily to court-martial jurisdiction for the punishment of offenders.

Any failure to comply with the regulations in this chapter will not
invalidate a punishment imposed under Article 104, except to the extent
that may be required by a clear and affirmative showing of injury to
a substantial right of the person on whom the punishment was im-
posed, which right was neither expressly nor impliedly waived.

119. PUNISHMENTS.—a. Enlisted persons other than non-
commissioned officers.—Authorized punishments include admonition
or reprimand, withholding of privileges, extra fatigue, restriction to
certain specified limits, hard labor without confinement, or any com-
bination of these punishments for not exceeding seven consecutive
calendar days from the date imposed, but shall not include forfeiture
or detention of pay or confinement under guard (A. W. 104).

b. Noncominissioned officers.—Persons of actual, relative, or as-
similated rank of noncommissioned officers may be punished under
Article 104 to the same extent and subject to the same limitations as
other enlisted persons except that hard labor or extra fatigue will
not be imposed upon such persons. No punishment is permitted
which tends to degrade the rank of the person on whom the punish-
ment is imposed. »

¢. Officers and warrant officers.—The types of punishment author-
ized in the cases of noncommissioned officers may be imposed upon
officers and warrant officers by the commanding officer of any detach-
ment, company, or higher command which includes the accused, but
it is customary to refer the matter to the officer exercising special court-
martial jurisdiction over the accused officer or warrant officer for his
determination. In addition, any officer exercising general court-mar-
tial jurisdiction may, under the provisions of Article 104, impose upon
a warrant officer or officer of his command below the rank of brigadier
general a forfeiture of not more than one-half of his pay (as distin-
guished from pay and allowances) per month for three months.

d. Execution of punishment.—Except as otherwise prescribed, the
immediate commanding officer of the accused is charged with the
execution of punishment imposed pursuant to Article 104. Punish-
ments will be strictly enforced.

120. PROCEDURE.—The commanding officer, after ascertaining
to his satisfaction by such investigation as he deems necessary that an
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offense cognizable by him under Article 104 has been committed by a
member of his command, will notify such member of the nature of the
* offense as clearly and concisely as may be possible, and will inform him
that he proposes to impose punishment under Article 104 as to the
offense unless trial by court-martial is demanded. He will also inform
the accused that he may submit such matters as he desires in mitiga-
tion, extenuation or defense. In appropriate cases he will inform the
accused that he is not required to make any statement, and that any
statement he may make may be used against him. The notification
and information will be by written communication through proper
channels in the case of an officer or warrant officer and may be by
written communication in any case. If the notification is in writing,
the accused will be directed to acknowledge receipt of the communica-
tion by indorsement through the proper channels and to include in
the indorsement any demand for trial he wishes to make and any
matter in mitigation, extenuation or defense. See Appendix 15 for
the suggested form of such correspondence. If the notification is not
in writing the accused will be given a reasonable time to make up his
wind.

With reference to each offense as to which no demand for trial is
made, the commanding officer may proceed to impose punishment.
The accused will be notified of the punishment imposed as soon as
practicable and at the same time will be informed of his right to
appeal. See 121. If the original communication was in writing, the
notification of the punishment imposed and any reprimand or ad-
monition that may be included in such punishment will be by indorse-
ment on the communication carrying the original notification, and
the accused will be directed to acknowledge receipt by similar indorse-
ment-and to include in his indorsement the date of such receipt and any
appeal he may desire to make. If the notification of the punishment
is not in writing, the immediate commanding officer of the accused
will be informed of the matter and given the necessary data for the
record of punishment. See 122.

121, APPEALS.—A person punished under the provisions of Ar-
ticle 104 who deems his punishment unjust or disproportionate to the
offense may, through proper channels, appeal to the next superior
authority, but may in the meantime be required to undergo the punish-
ment adjudged. An appeal not made within a reasonable time may
be rejected by the next superior authority. An appeal will be in writ-
ing through proper channels (see 120 as to appeal by indorsement)
and will include a brief signed statement of the reasons for regarding
the punishment as unjust or disproportionate. The immediate com-
manding officer of the accused will when necessary include with the
appeal a copy of the record (see 122) in the case. In passing upon
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the appeal the superior will ordinarily hear no witnesses. When jus-
tice requires such action, he will modify the punishment or set it aside,
but will not increase it, and will in no case award a different kind
. of punishment. After havmg considered the appeal, he will return
the papers through channels to the appellant, with a statement of
the disposition of the case and with a direction to return the papers
to the immediate commanding officer of the appellant for file with the

record of the.case. —

122. MISCELLANEOUS —The officer who imposed the punish-
ment, his successor in command, any hlglzenr ﬁl_lthorm,,and“a‘ny_,oﬂicer
exercising general court-martial jurisdiction over a command which
includes thé accused, shall have power to suspend; fiiitigate, or remit
any unéxetiited portioi of the punishment. . Application for suspen- -
sion, mitigation, or remission and-any action taken under this au--
thority will be in writing and subject to the regulations as to appeals
as far as applicable.

As to each offense for which punishment is imposed under Article
104, the immediate commanding officer of the person on whom such
punishment was imposed will cause a record to be made and filed in
his office or other proper place, showing the offense, with date and place
of commission; the punishment, with the authority that imposed it
and the date the accused received the notice of the imposition of the
punishment ; the decision of higher authority on any appeal; any
mitigation or remission of the punishment; and any remarks or addi-
tional data desired. See Appendix. 150 for the form of record.
Where punishment is accomplished by written communication and in-
dorsements, the written correspondence will constitute the record.

With reference to interposing punishment imposed under Article
104 in bar of trial, see 69¢. With reference to showmg punishment
under Article 104 in extenuation, see 79e.

A demand for trial does not require preferring, transmitting, or
forwarding of charges, but punishment may not be imposed under
Article 104 while the demand is in effect.
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RULES OF EVIDENCE

123. SYNOPSIS OF CHAPTER.—In this synopsis the references
on the left are to paragraphs; those on the right are to pages.
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124, GENERAL RULES.—The rules stated in this chapter are ap-
plicable in cases before courts-martial, including symmary courts-
martial. So far as not otherwise prescribed in this manual, the rules
of evidence generally recognized in the trial of criminal cases in
the district courts of the United States and, when not inconsistent
with such rules, at common law will be apphed by courts-martial.

On interlocutory matters relating to the propriety of proceeding
with the trial, as when a continuance is requested, the court may in
its discretion relax the rules of evidence to the extent of receiving
affidavits, certificates of military and civil officers, and other writings
of similar apparent authenticity and reliability, such as the certificate
of a physician as to the illness of a witness, unless on objection to a
particular writing it is made to appear that the relaxation might
injuriously affect the substantial rights of an accused or the interests
of the Government. , '

Evidence to be admissible must be material and relevant. Evidence
is not material when the fact which it tends to prove is not part of
the issues in the case. Evidence is not relevant when, though the fact
which it is intended to prove thereby is material to the issue of guilt
or innocence or to some collateral issue, such as the credibility of a
witness, yet the evidence itself is too remote or far-fetched to have
any probative value for that purpose. If evidence is held immaterial
or irrelevant to the issue of guilt or innocence, but is received in -
extenuation, it must be considered solely in connection with the measure
of punishment in the event of conviction.

Evidence, apparently irrelevant, may be admitted provisionally
upon a statement of the party offering it that other facts later to be
proved will show'its relevancy, but such evidence should afterward
be excluded if its relevancy is not ultimately shown. However, it is
generally more desirable to require the party offering the evidence first
to prove the facts showing its relevancy. For that purpose he may
be permitted temporarily to withdraw a witness or witnesses and to
recall one or more witnesses who have been examined.

In the exercise of a sound discretion the court may limit the number
of witnesses called by either side to testify to the same matter if,
upon an offer of proof (140¢) or otherwise, it appears that the testi-
mony of any excluded witness would be merely cumulative. This
rule applies in particular to character witnesses.

125. PRESUMPTIONS; DIRECT AND CIRCUMSTANTIAL
EVIDENCE.—a. Presumptions.—Presumptions or inferences may
be considered as falling into two classes: First, those which arise
without the introduction of any evidence ; and second, those which can
not arise until after some evidence has been introduced.
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In the first class are those presumptions which relate to facts the
existence of which courts are bound to presume in the absence of proof
to the contrary. An accused person is presumed to be innocent until
his guilt is proved beyond a reasonable doubt ; an accused is presumed
to have been sane at the time of the offense charged until a reasonable
doubt of his sanity at the time appears from the evidence; and, in the
absence of proof to the contrary, a woman’s chastity is presumed.

In the second class are those presumptions which relate to facts
that a court may infer, if it deems the inference warranted by all the
circumstances, from the existence of other facts which must be first
established. In this connection see 1250 (Circumstantial evidence).
Examples of this second class of presumptions are:

A sane person is presumed to have intended the natural and probable
consequences of acts which he is shown to have committed.

" Persons shown to be acting as public officers are presumed to be
legally in office and. to perform their duties properly.

* Malice may be presumed when a homicide is caused by the use of a
deadly weapon in a manner likely to result in death.

" A condition shown to have existed at one time is presumed, in the
a,bsence ‘of any indication to the contrary, to have continued. In
the absence of a showing to the contrary, it is presumed that the
residence. of a person remains unchanged, and that an office holder
continues in office until the end of the term for which appointed or
elected. Also, the circumstances of a particular case may give rise
to a permissible inference that a condition shown to have existed at
one time existed for some prior period of time. For example, proof
that shortly after a collision the lights on a vehicle were not burn-
ing, although in working order at the time, would support an inference
that the lights had not been turned on at the time of the collision.

Proof that a letter correctly addressed and properly stamped or
franked was deposited in the mail raises a presumptlon of delivery
to the addressee, and a similar presumption arises with regard to
telegrams regularly filed with a telegraph company for transmission.

- Identity of name raises a presumption of identity of person. The
strength of this presumption will depend upon how common the name
is and upon other' circumstances.

- Proof that a person was in possession of recently stolen property
may raise a presumption that the person stole it, and, if it is shown
that the property was stolen from a certain place, at a certain time
and under certain circumstances, that the person stole it at the par-
i¢ular place and time and under the circumstances shown.

Tt may be. presuined that one who has assumed the custodianship
of the property of another has stolen such property if he does not

' 808220°—48-——11
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or can not account for or deliver it at the time an accountmg or
delivery is required of him.

The weight to be given presumptions of the second class necessarlly
depends upon all the circumstances attending the proved facts which
give rise to the presumptions. For this reason the making and
weighing of such presumptions and the consideration of evidence
tending to overcome them call for the application by members of
courts of their common sense and general knowledge of human nature
and the ordinary affairs of life.

The force of any inference of fact which may have been raised by
the evidence is not necessarily overcome by the introduction of re-
butting evidence. The proof as a whole, including any such inference
and the presumption of innocence, is to be considered by the court
in arriving at its conclusions.

b. Direct and circumstantial evidence.—General.—1If a statement
made by a witness or contained in a document is such that if true it
would directly prove or disprove a fact in issue, the statement is called
direct evidence. If the statement would, if true, directly prove or
disprove not a fact in issue but a fact or circumstance from which,
either alone or in connection with other facts, a court may, according
to the common experience of mankind, reasonably infer the existence
or nonexistence of another fact which is in issue, then such a statement
is called indirect or circumstantial evidence. For example, on a charge
of larceny of a purse, testimony of a witness that he saw the accused
take the purse from the overcoat of the owner is direct evidence, and
testimony of a witness, that he found the purse hidden in the locker
of the accused is circumstantial evidence of the taking.

Circumstantial evidence is not resorted to because of the absence
of direct evidence. It is admissible even when there is direct evi-
dence. There is no general rule for contrasting the weight of cir-
cumstantial and direct evidence. The assertion of an eyewitness
who is absolutely trustworthy in every respect may be more con-
vincing than the contrary inferences that appear probable from
circumstances. Conversely, one or more circumstances may be more
convincing than a plausible witness.

Testimonial Knowledge.—That he should speak only of what he
has learned through his senses is a primary qualification of a witness.
For instance, a witness might testify ‘that while on sentry post at
night he heard three shots and saw.two persons running in the dis-
tance; but he should not proceed further and state that the shots
killed a mule and that the accused was one of the persons running if
his knowledge as to the effect of the shots and the identity of the
persons running away is based on rumors and gossip heard the fol-
lowing day. :
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Opinion Evidence—It is a general rule -that a witness must state
facts and not his opinions or conclusions. However, a witness may
express an opinion on matters within the common observation and
experience of men, such as to the speed of an automobile -or as to
whether a certain person was drunk at a certain time, or as to whether.
a voice heard was that of a man, woman, or child. Asto the expression
of opinion with respect to general mental condition, see 112¢.

An expert witness—that is, one who is skilled in some art, trade,
profession or science or who has knowledge and experience in relation
to matters which are not generally within the knowledge of men of
common education and experience—may express an opinion on a state
of facts which is within his specialty and which is involved in the
inquiry. Prior to-being permitted to express his opinion, it should be
shown that he is an expert in the specialty. Proof of such qualifica-
tion may be waived expressly or by failure to object to the reception
in evidence of testimony of an expert nature.

Expert testimony may be adduced in several ways. An expert wit-
ness may be asked to state his relevant opinion, when based on his
personal observation or on an examination or study-conducted by him,
without first specifying hypothetically in the question the data on
which the opinion is to be based. -He may be required on direct or
cross-examination to speeify the data upon which his opinion is based,
but if in the course of relating the data he gives testimony which
would be inadmissible on the issue of guilt or innocence, such testimony
is not to be considered upon that issue. An expert witness may also
be asked to express his opinion upon a hypothetical question (a ques-
tion supposing a certain state of facts to exist) if the question is based
on facts in evidence at the time the question is asked, or, if the court
so permits in the exercise of a sound discretion, on facts which are later
to be received in evidence. If evidence of such facts is not later:
introduced, the opinion based on those facts should be excluded.

Bad Character of the Accused.—The general and fundamental rule
is that the doing of an act may not be evidenced by showing the bad
moral character of the accused or his former misdeeds as a basis for
an inference of guilt. This forbids any reference to his bad character
in any form, either by general repute or by personal opinions of in-
dividuals who know him. It also forbids any referénce in the evidence
to former specific offenses or other acts of misconduct, whether he has
or has not been tried and convicted of their commission.

- There.are certain exceptions to this rule, among them the following:
- In order to.show the probability of his innocence, the accused may
introduce evidence of his own good character, including evidence of
his military record and standing and evidence of his general reputation
as a moral well-conducted person and law-abiding citizen. However,
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if the accused desires to introduce evidence as to some specific trait of
character, such evidence must have a reasonable tendency to show that
it was unlikely that he committed the particular offense charged. -For
example, evidence of reputation for peacefulness would be admissible
in a prosecution for any offense involving violence, but, it would be
inadmissible in a prosecution for a non-violent theft. If the accused
introduces evidence of his own good character, the prosecution may
introduce evidence in rebuttal. The rebutting evidence will be limited
by the extent of the character evidence introduced by the accused.
Thus, when in a prosecution for theft the accused has limited his proof
of good character to evidence of his good reputation for honesty, the
prosecution may not introduce evidence of the bad reputation of the
accused as to general morality and conduct but will be limited to proof

“of his bad reputation for honesty. As to means of proving charact_er,
see 139b.

If the accused takes the stand as a witness, hJS credibility may be
attacked as in the case of other witnesses. For this purpose it may be
shown that his reputation for truth and veracity is bad or that he has
been convicted of a crime involving moral turpitude or affecting his
credibility. See 1390,

Evidence of other acts of the accused closely connected in point
of time and circumstances of commission to the offense for which he
is on trial, is admissible if it tends to establish the identity of the
accused as the perpetrator of the offense in question, to show the mo-
tive or plan of action of the accused, to show his intent or guilty
knowledge if intent or guilty knowledge is an element of the offense
charged, or to refute his claim that his participation in the offense
charged was the result of accident or mistake. Such evidence is ad-
missible even though it tends to establish the commission of an offense

‘not.charged. The court should not consider evidence so- offered as
bearing in any way upon the question of the general moral character
of the accused.

The following are illustrations of the rule and the exceptmns:

If two adjoining buildings are burglarized on the same night and
under similar circumstances, it is permissible to show upon trial of
an accused for burglarizing one of the buildings that the accused was
involved in the burglary of the other building. Such evidence has
a reasonable tendency to establish that he was the person involved in
the burglary charged.

On a charge of knowingly passing 3, counterfelt coin, evidence that
the accused had on another recent occasion passed a counterfeit coin
is admissible as tending to establish that on the instant occasion he
knew the coin to be counterfeit.
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On a charge of assaulting a fellow soldier with intent to wound,
an assault on another soldier six months earlier and under entirely
different circumstances would not be adm15s1b1e, having no bearlng on
the intent in the case charged.

On a charge of attempting to desert, the fact that the accused had
recently assaulted and beaten another soldier and was under arrest
awaiting trial for the offense would be admissible as evidence of a
probable motive to attempt to desert. :

On a charge of falsification of accounts of stores, evidence that
the accused had stolen some of the same stores would be admissible if
offered as proof of a motive for concealing the theft by falsifying
accounts; but evidence of a conviction of falsification in .a totally
distinct transaction would be inadmissible, because that evidence does
not bear upon his present intent or motive but bears solely upon his
general moral character.

126. HEARSAY RULE.—a. General rule—Hearsay is not evi-
dence. This means simply that a fact can not be proved by showing
that somebody stated it was a fact. Thus, either an oral or a written
statement not made by a witness in court in the trial of a particular
case but later offered in court as evidence of the truth of the matter
stated is hearsay and not evidence. Such a statement does not become
evidence because received by the court without objection. Underlying
the hearsay rule is the principle that the testimony of witnesses, to
be of value, must be taken in court so that the witnesses may be sworn,
cross-examined, confronted by the accused, and observed by the court.

The fact that a given statement was or was not made may itself be
relevant. In such a case a witness may testify that the statement
was made—not for the purpose of proving the truth of what was
stated but for the purpose of proving the fact that it was stated.

b. Illustrations.—Captain A conducted the investigation of
charges against the accused. The testimony of Captain A at the trial
that the witnesses other than the accused testified to certain facts at
the investigation is inadmissible to prove such facts because the testi-
mony of Captain A is hearsay. However, the testimony of any person
present at the investigation that he heard the investigating officer
warn the accused that he was not required to make any statement and
that any statement he might make might be used against him is admis-
sible for the purpose of showing that the warning was in fact given.
This is true because in the latter case the testimony is offered, not for
the purpose of proving the truth of the statements made by the inves-
tigator, but merely to prove the fact that such statements were made
to the accused. :

- A soldier is being tried for larceny of clothes from a locker. Pri-
vate A is able to testify that Private B told Private A that he, Private
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B, saw the accused leave the quarters with a bundle resembling clothes
about the time the clothes were stolen. Such testimony from Private
A would be hearsay and inadmissible. Private B himself should be
called as a witness. ’ _ )

The fact that the statement was made to an officer in the course of
an official investigation does not make hearsay admissible. For in-
stance, if Private B had made his statement to Captain C in the course
of an official investigation by Captain C, the testimony of Captain C
as to what Private B told him officially is nevertheless hearsay and
inadmissible.

X is unable to identify A as her assailant at the trial of A for the
rape of X, but M is able to testify that on the date following the
rape X declared at a line up that A was her assailant and pointed at
him. The testlmony of M is hearsay and inadmissible, -

A soldier, B, is being tried for selling clothing. Policeman A is able
to testify that while on duty as a policeman he saw the accused go
into a shop with a bundle under his arm, that A entered the shop and
the accused ran away and A was unable to catch him, and that the
next day A asked the proprietor of the shop what the accused was
doing there, and the proprietor replied that the accused sold him some
clothes issued by the Government, and that he paid the accused $2.50
for them. The testimony of the policeman as to the reply of the pro-
prietor is hearsay and inadmissible. The fact that the policeman was
acting in the line of his duty at the time the proprietor made the
statement would not render the evidence admissible.

A soldier is being tried for disobedience of a certain order given him
orally by Captain C. A witness is able to testify that he heard Captain
C give the order to the accused.. Such testimony, including the terms
of the order, is not hearsay.

Unless covered by an exception, official statements made by an offi-
cer—asg, for instance, by a company, regimental, or department com-
mander, or by a staff officer, in an indorsement or other communica-
tion—are not excepted from the general rule of exclusion by reason of
the official character of the communication or the rank or position of
. the officer making it. Nor is such a statement so excepted from the
hearsay rule because it is among papers referred to the trial judge
advocate with the charges.

¢. Exceptions.—Some of the exceptions to the hearsay rule pre-
sented for application in court-martial trials are stated in 127 to 132.

-127. CONFESSIONS; ADMISSIONS BY ACCUSED; ACTS
AND STATEMENTS OF CONSPIRATORS AND ACCOM-
PLICES; STATEMENTS THROUGH INTERPRETERS.—a.
Confessions and admissions.—A confession is an acknowledgment
of guilt. An admission is an incriminatory statement falling short
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of an acknowledgment of guilt. - A confession or admission may not be
received in evidence if it was not voluntarily made. In view of the
unusual circumstances in which accused persons are sometimes placed
when making confessions, evidence of confessions is in general to be
received with caution. When, however, a confession is explicit and
deliberate as well as voluntary, and if oral, is proved by a witness or
witnesses by whom it has not been misunderstood and is not misrepre-
sented, it is indeed one of the strongest forms of proof known to the
law, o : ' .

- Courts should bear in mind that mere silence on the part of an
accused when questioned as to his supposed offense is not to be treated
as a confession or admission.

Although a confession may be inadmissible as a whole because it
was not voluntarily made, nevertheless the fact that it furnished in-
formation which led to the discovery of other evidence of pertinent
facts will not be a reason for excluding such other evidence. For
example, if an accused charged with larceny said that he had stolen
certain articles and had secreted them in a certain place, the fact that
the confession was improperly induced by promises or threats would
not exclude evidence that the articles were discovered in that place.

Nostatement, admission, or confession of an accused person obtained
by the use of coercion or unlawful influence shall be received in evi-
dence by any court-martial: It is the duty of any person in obtaining
a statement from an accused to advise him that he does not have to
make any statement at all regarding the offense of which he is accused
or being investigated, and that any statement by the accused may be
used as evidence against him in a trial by court-martial (A. 'W. 24).

A confession or admission may not be received in evidence if it was
not voluntarily made. If the confession or admission was obtained
from the accused in the course of an investigation, by informal interro-
gation or by any similar means, it may not be received in evidence
unless it appears that the accused, through preliminary warning or
otherwise, was aware of his right not to make any statement regarding
an offense of which he was accused or concerning which he was being
interrogated and understood that any statement made by him might be
used as evidence against him in a trial by court-martial. The fact that
a confession or admission ctherwise admissible was made to an investi-
gator during an investigation of a charge does not make the confession
or admission inadmissible. If it appears that the accused made a con-
fession or admission spontaneously and without urging or request, as
when the accused, a private, makes an incriminating statement to a

friend, another private, the statement may be regarded as voluntary.

" A confession is not admissible in evidence unless it is affirmatively
shown that it was voluntary. An admission of the accused, however,
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may be introduced without such preliminary proof except when it is
indicated that the admission was involuntary. No hard and fast rules
for determining whether a confession or admission was voluntary are
here prescribed. Some instances of coercion or unlawful influence in
obtaining a confession or admission are:

(1) Infliction of bodily harm, including prolonged questlomng
accompanied by deprivation of the necessities of life (food, sleep,
adequate clothing, ete.). :

(2) Threats of bodily harm.

(3) Imposition of confinement or deprivation of privileges or

. necessities because a statement is not made by the accused, or threats
of the same if a statement is not made.

(4) Promises of immunity or clemency with respect to an o:‘fense
allegedly committed by the accused.

(5) Promises of reward or benefit, of a substantial nature, likely

. -to induce a confession or a,dmlssmn.from the particular accused.

Evidence that the accused stated, orally or in writing, that he made
the confession or admission freely without hope of reward or fear of
punishment, or evidence that the accused was warned just before he
made the confession or admission that he need not make any statement
at all regarding the offense in question and that any statement made
by him might be used as evidence against him, is evidence, but not
conclusive evidence, that the confession or admission was voluntary.

An accused has the right to testify concerning the involuntary nature
of his confession or admission without subjecting himself to cross-
examination upon other issues in the case or upon the truth or falsity
of the confession or admission. See 1356 (Cross-examination). If
he desires to exercise it, he should be accorded this right before the
incriminating statement is received in evidence. If he so requests, he
should also be given the opportunity before the statement is admitted
in evidence to present other evidence tending to show that his pre-trial
statement was involuntarily made or to cross-examine any witness who
has testified as to its voluntary nature.

The ruling of the law member (or of the special court—martlal) that
a particular confession or admission may be received in evidence is not
conclusive of the voluntary nature of the confession or admission.
Such a ruling merely places the confession or admission before the
court. The ruling is final only on the question of admissibility. Each
member of the court, in his deliberation upon the findings of guilt or
innocence, may come to his own conclusion as to the voluntary nature
of the confession or admission and accept or reject it accordingly. He
may also consider any evidence adduced as to the voluntary or invol-
untary nature of the confession or admission as affecting the weight
to be given thereto,
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An accused cannot-be legally convicted upon his uncorroborated
confession. A court may not consider the confession of an accused as
evidence against him unless there is in the record other evidence, either
direct or circumstantial, that the offense charged has probably been
committed ; in other words, there must be substantial evidence of the
corpus delicti other than the confession. Other confessions or admis-
sions of the accused are not such corroborative evidence. Usually the
corroborative evidence is introduced before evidence of the confes-
sion; but a court may in its discretion admit the confession in evi-
dence upon the condition that it will be stricken and disregarded in
the event that the above requirement as to evidence of the corpus
delicti is not eventually met. This evidence of the corpus delicti need
not be sufficient of itself to convince beyond reasonable doubt that the
offense charged has been committed, or to cover every element of the
charge, or to connect the accused with the offense. If unlawful homi-
cide is charged, evidence of the death of the person alleged to have
been killed, coupled with evidence of <circumstances indicating the
probability that he was unlawfully killed, will satisfy the rule and
authorize consideration of the confession if otherwise admissible. In
a case of alleged larceny or in a case of alleged unlawful sale, evidence
that the property in question was missing under circumstances indi-
cating in the first case that it was probably stolen, and in the second
case that it was probably unlawfully sold would be a comphance with
the rule.

If an oral confession or admission of an accused has been reduced
promptly to a writing signed by him, the writing is the best evidence
of the confession or admission.  See 129a.

Evidence of a confession or admission or supposed confession or
admission cannot be restricted to evidence of only a part. If-a part
only is shown, the defense by cross-examination or otherw1se may show
the remalnder of the statement.

b. Acts and statements of conspirators and accomplices.—When
several persons have combined for some unlawful purpose or have
acted in concert in the commission of an offense, the acts and state-
ments of one conspirator or co-actor done or made in pursuance of the
common design or act are admissible in evidence against the others or
any of them in a prosecution for the unlawful combination or for the
offense. In thisrespect, proof of a formal agreement to accomplish the
unlawful purpose is unnecessary if a tacit understanding is shown to
have existed, and it is immaterial, upon a trial of an accused for an
offense committed pursuant to a conspiracy or jointly with other
persons, that a conspiracy or joint act is not charged or that no con-
spirator or co-actor is named in the specification. It is likewise im-
material whether such acts or statements were done or made in the
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presence or hearing of the other parties. Except acts and statements
in furtherance of an escape, the acts and statements of a conspirator
or co-actor done or made after the common design is accomplished or
abandoned are not admissible against the others. Thus in a trial of
one conspirator or co-actor the acts or statements of his accomplices
not done or made in pursuance of the common design or act, including
such statements embodied in pre-trial confessions or admissions, may
not be received in evidence against him, even as evidence corroborative
of the confession or admission of the accused himself. This is so
whether or not the other conspirators or co-actors are brought to trial
with him. When conspirators or accomplices.are tried in a joint or
common trial and a pre-trial confession or admission of one of them,
not made in pursuance of the common design or act, is received in
evidence, the court will consider it as evidence only against the par-
ticular accused who made it. The effect of an unsworn statement made
by one of several joint offenders at the trial is likewise to be confined
to the one who made it. \

When it is desired to introduce evidence of the acts or statements of
accomplices done or made-in pursuance of the common design or
act, foundation should first be laid by either direct or circumstantial
evidence sufficient to establish prima facie the fact of conspiracy or
joint action between the parties. But as it ‘sometimes may interfere
with the proper development of the case to require the trial to begin
with proof of conspiracy or joint action, the prosecution may, at the
trial, prove such declarations or acts of one made or done in the ab-
sence of others before laying the required foundation, though such
proof will be treated as of no effect unless the conspiracy or joint action
be afterwards independently established.

One accomplice is, of course, competent to testify against the others
But see 134d as to the competency of an accused as a witness.

The conviction of one accomplice may not be received in evidence in
a trial of the others as proof that the accused were participants in the
offense charged or as proof that such offense had probably been com-
mitted.

¢. Statements made through interpreters.—The statement of an
accused made through an interpreter to a person who did not under-
stand the language spoken by the accused may be related in evidence
by such person only when the interpreter was acting. as the agent of
the accused or when it is shown that the accused was present and
understood the language into which his statement was interpreted.
Otherwise a statement made through an interpreter by the accused
to another should be proved by the testimony of the interpreter him-
self.
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128. DYING DECLARATIONS; RES GESTAE ; FRESH COM-
PLAINT.—a. Dying. declaratwns.—See 179a (Murder) and 180
(Manslaughter).

b. Res gestae.—Cmcumstances, mcludmg exclamations, declara-
tions, and statements of participants and bystanders, substantially
contemporaneous with the main fact under consideration and so
closely connected with the main fact as to throw light upon its char-
acter, are termed res gestae. KEvidence of anything constituting a
part of the res gestae is always admissible.

‘Thus, when an accused, A, is charged with the murder of B, evi-
dence given by any person who was present is admissible to show
that immediately before the killing the wife of the accused exclaimed
to him, “B has just assaulted me.” 'This evidence is admissible be-.
cause the making of the remark was substantially contemporaneous
with the main fact under consideration—the alleged killing—and so
closely connected therewith as to throw light upon its character in
that the remark tends to indicate the motive in the mind of the accused,
regardless of whether his wife had in fact been assaulted. The ad-
missibility of such evidence does not constitute an exception to the
hearsay rule because it is introduced, not for the purpose of proving
the truth of the remark, but merely to show that the remark was made.

It sometimes happens, however, that an utterance constituting a
part of the res gestae was made under such circumstances of shock or
surprise as to show that it was not the result of reflection or design but
made spontaneously. Evidence of an utterance shown to have been
made under those circumstances. may be introduced for the purpose of
proving the truth of the utterance itself. This does constitute an
exception to the hearsay rule. For example, an accused, A, is charged
with having shot B. A witness testifies that he, as well as A, B, and
a fourth man, C, were present at the time of the shooting ; that A and C
had pistols; that he did not actually see the shot fired; that he was
looking at B and not at A and C when he heard a shot, and saw B,
who was looking toward A -and C, fall; and that as B fell B exclaimed
“A has shot me!” The testimony as to B’s exclamation is admissible
as part of the res gestae; but, because of the circumstances under
which the exclamation was made, the evidence may also be con51dered
as tending to prove that it was A who shot B. :

¢. Fresh complaint.—In cases involving sexual offenses, such as
rape, statutory rape, sodomy, attempts to commit such offenses, assault
with intent to commit rape or sodomy, and indecent assaults, evidence
that the alleged victim of such an attack made complaint within a
short time is admissible. This evidence is to be restricted to proof
that a complaint against the accused was made, the details of the
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offense related during the course of making the complaint being
inadmissible under this rule. Evidence of fresh complaint is received
solely for the purpose of corroborating the testimony of the victim and
not for the purpose of showing the truth of the matter stated in.the
complaint. However, when it is shown that the complaint was made
while the victim was in such a state of shock occasioned by the attack
as to give warrant to a reasonable conclusion that the complaint was
not the result of reflection or design but was made spontaneously, the
complaint, as well as the details of the attack related during .the
course of making it, may be received in evidence as tending to prove
the truth of the matters stated.

129. DOCUMENTARY EVIDENCE; PROVING CONTENTS
OF WRITING; AUTHENTICATION OF WRITINGS.—a. Prov-
ing contents of writing.—General Rule—A writing is the best evi-
dence of its own contents and must be introduced to prove its contents,
Under this rule, known as the best evidence rule, if it is desired to
prove the contents of a private letter or other unofficial paper or of
an official paper such as a pay voucher, a written claim against the
Government, 2 pay roll, a company morning report, an enlistment
paper, etc., or of a written confession or admission of an accused, the
strict and formal method of doing so is to call a witness who can
authenticate (identify as genuine) the document, and then to intro-
duce the original in evidence. However, a carbon copy of a docu-
ment, as complete as the original in all essential respects, including
relevant signatures, if any, or an identical ' copy made by photo-
graphic or other duplicating process (see 180¢), is considered to be a
duplicate original and, as such, is equally admissible as an original.
An objection to the introduction of secondary evidence, that is, testi-
mony or a copy not considered a duplicate original, as proof of the
contents of a writing is waived by failure to object to the reception
of the secondary evidence. Such a waiver, however, adds nothing to
the weight to be given to, or the evidentiary nature of, the secondary
evidence thus received.

Exceptions.—If a writing has been lost or destroyed or 1f it is other-
wise satisfactorily shown that the writing can not be produced, the
contents may be proved by a copy or by oral testimony. of witnesses
who have seen the writing.

‘When the original consists of numerous writings which can not con-
veniently be examined by the court, and the fact to be proved is the
general result of the whole collection, and that result is capable of being
ascertained by calculation, as for instance, if the fact to be proved
is the balance shown by account books, the calculation may be made by
some competent person and the result of the calculation testified to by

- him. In such cases it must be shown to the court that the writings are
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so numerous or bulky that they can not conveniently be examined by
the court ; that the fact to be proved is the general result of the whole
collectipnj that the result is capable of being ascertained by calcula-
tion; that the witness is a person skilled in such matters and capable
of making the calculation; that he has examined the whole collection
and has made such a calculatlon and that the opposite party has had
access to the books and papers from which the calculation is made.
Opportunity will be afforded the opposite party to cross-examine the
witness upon the books and papers in question and to have them or
such of them as the cross-examiner may desire and the court may
permit on proper showing (or properly authenticated or proved
copies), produced in court for the purposes of the cross-examination.

In the case of an official record required by law, regulation, or custom
to be preserved on file in a public office, a duly authentmated copy is
admissible to the extent that the original would be, without first prov-
ing that the original has been lost or destroyed, and without otherwise
accounting for the original. Only an exact copy of the official record
is admissible under this rule, although it may consist merely of an
extract of those portions material to the case. The copy may be made
by photographic process. A certified résumé of the matters set forth
in an official record is generally inadmissible, However, when the
head of an executive establishment, department or independent agency,
or a person designated by him for the purpose, shall certify that it is
contrary to public policy to divulge the source of official knowledge of
a certain fact or event or to divulge the text of a particular record, a
certificate by that person of such fact or event as officially recorded in
any book, record, paper or document on file in the establishment, de-
partment or agency, or in any bureau, branch, force, command or unit
thereunder, is prima facie evidence of such fact or event.

In any case in which the identity of the accused as a member of the
military service is in issue, his identity may be established, prima
facie, by the certificate of The Adjutant General or one of his as-
sistants that a duly qualified fingerprint expert on duty as such in
his office has compared the fingerprints submitted as those of the
accused with the fingerprints of a person in the military service,
described by name, organization and serial number, and that such
fingerprints have been found to be those of one and the same person.
The fingerprints forwarded to The Adjutant General may be identified
as those of the accused by the testimony of the person who took them
or by someone who was present at the time they were taken. See also
142 and 183a.

A duly authenticated certlﬁcate or statement signed by an officer
having the custody of an official record, or by his deputy, that after
diligent search ne record or entry of a specified tenor is found to
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exist in the records of his office is admissible as evidence that the rec-
ords of his office contain no such record or entry. It is also proper to
prove that an official record contains no entry as to a particular fact
in issue or that there is no official record as to such fact by the testimony
of the custodian of the official record in question, or hig deputy.

b. Authentication of writings.—General.—In order to prove that
a writing is what it purports to be, in the case of a private letter, the
person who received the letter should testify that he received it, and
he should identify it. Then it should be proved that the signature
is in the handwriting of the purported writer of the letter. But in
proving the genuineness of letters the rule is that the arrival by mail of
a reply purporting to be from the addressee of a prior letter duly
addressed and mailed is sufficient evidence of the genuineness of the
reply to justify its introduction in evidence. A similar rule prevails
as to telegrams purporting to be from the addressee of a prior telegram
or telephone message. A reply, however, is not to be considered as
evidence of the genuineness of the message to which the reply was
purportedly made.

Whenever the genuineness of the handwrltmg of any person may
be involved, as when it is desired to introduce in evidence against an
accused a pay voucher (or admissible photostatic copy thereof) pur-
portedly signed by him, any admitted or proved handwriting of such
person shall be competent evidence as a basis for comparison by
witnesses or by the court to prove or disprove genuineness; but before
admitting such specimens of handwriting, evidence should be offered
raising a reasonable inference as to the genuineness of the specimens.

A failure to object to a proffered document on the ground that the
genuineness of any signature appearing thereon has not been shown,
or on the ground that the genuineness of the document in general has
not been shown, may be regarded as a waiver of such objections.

Official Records.—An official record, or copy thereof, must be prop-
erly authenticated unless authentication is waived by a failure to ob-
ject to its reception in evidence on that ground. Official records are
generally proved by authenticated copies thereof. Originals are au-
thenticated in the same manner as copies except that the attesting
certificate states that the document is an original. In the case of a
copy of an official record, an “attesting certificate” is a signed certificate
or statement indicating that the paper in question is a true copy of the
original and that the signer is the custodian of the original, or his
deputy. An “authenticating certificate” is a signed certificate or state-
ment indicating that the signer of the attesting certificate is who he
purports to be or that the attesting certlﬁcate is in proper form, or
containing words of like import.

A copy of an official record of the National Mlhtary Estabhshment
and of any executive department, or independent agency, and any
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bureau, branch, force; command, or unit thereunder may be duly au-
thenticated by the seal, inked stamp, or other identification mark of
the establishment, department agency, bureau, force, command or
unit, or by an attesting certificate. Thus “A true (extract) copy:
(Sgd) John Smith, Maj., Ass’t Adjutant General, 1st Infantry Divi-
sion.,” would be sufficient, prima facie, to authenticate a document as a
copy of an original record in the custody of the Adjutant General of
the 1st Infantry Division.

A copy of an official record of the United States, of its Territories
and possessions and their political subdivisions, and of the District of
Columbia, may be duly authenticated by :

(1) Any indication under the great seal of the United States, or
the seal of the Territory or possession in which the record is kept,
or the seal of the District of Columbia in the case of records kept
under its authority, that the document is a true copy (or the
original).

(2) Any authentication provided for by.any law of the United
States, including rules of criminal procedure for the district courts
of the United States made pursuant thereto, or by any law of the
Territory or possession or political subdivision thereof in which
the record is kept, or of the District of Columbia in the case of
records kept under its authority.

A copy of an official record of any State of the United States, includ-
ing its political subdivisions, may be duly authenticated by:

(1) Any indication, under the state seal of the State, that the
document is a true copy (or the original).

(2) Any authentication provided for by the law of the State
or of the political subdivision thereof in which the record is kept,
or by any law of the United States, including rules of criminal
procedure for the d1strlct courts of the United States made pursuant
thereto. :

A copy of an official record of any foreign country or pohtlcal sub-
division thereof may be duly authenticated by :

(1) Any indication, under the great seal of the foreign country,
that the document is a true copy (or the original).

(2) Any authentication provided for by the law of the forelgn
country or of the political subdivision thereof in which the record
is kept, or by any law of the United States, including rules of criminal

procedure for the district courts of the United States made pursuant :

thereto.

(8) An authentlcatmg certidcate s1gned by a secretary of em-

bassy or legation, consul general, consul, vice consul, or by any
officer in the foreign service of the United States stationed in the
foreign country in which the record is kept, under the seal of his
office.

-
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A copy of an official record of any foreign courntry or political sub-
division thereof in which armed forces of the United States are
stationed or through- which they are passing or which is occupied
by armed forces of the United States or any ally thereof may be
authenticated by a certificate signed by the commander of the armed
forces concerned, or his deputy for the purpose. If such authenticat-
ing commander, or his deputy, is not an officer of the armed forces
of the United States, his authenticating certificate shall be accom-

. panied by a certificate or statement signed by a commissioned officer

of the armed forces of the United States indicating that the signer
of the authenticating certificate is who he purports to be. -
Copies of foreign official records and their authenticating certificates

. or statements, if written in a language other than English, should be

translated through the testimony of one having knowledge of the
language concerned.- However, any translation accompanying and
made a part of any certificate or statement may be received in
evidence subject to objection by counsel or by any member of the court.

A certificate or statement signed by a custodian of an official record,
or his deputy, that after diligent search no record or entry of a specified
tenor is found to exist in the records of his office may be authenticated
as above provided.

In addition to the methods of authentication above provided, an
official record or a copy thereof may be authenticated by the testimony
of any person, based on his personal knowledge, to the effect that the
proffered document is a particular official record or that such document
is a true and exact copy of the official record, as the case may be.

130. DOCUMENTARY EVIDENCE; OFFICIAL WRITINGS;
OFFICIAL RECORDS; BUSINESS ENTRIES ; LIMITATIONS
AS TO ADMISSIBILITY OF OFFICIAL RECORDS AND BUSI-
NESS ENTRIES; MAPS AND PHOTOGRAPHS.—a. Official
writings.—It is to be borne in mind that the mere fact that a docu-
ment is an official writing or report does not in itself make it admissible
in evidence for the purpose of proving the truth of the matters
therein stated. An official writing may be admitted in evidence for
this purpose only when it comes within one of the recognized excep-
tions to the hearsay rule.

b. Official records.—An official statement in writing (whether in
a regular series of records or a report) concerning a certain fact or
event is admissible in evidence when the officer or other person making
the writing had an official duty, imposed upon him by law, regulation
or custom to record the fact or event e to know, or to ascertain through
customary and trustworthy channels of information, the truth of the
matters recorded. Any such record, including an official record com-
piled from mere notes or memoranda or from other official records, is
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competent prima facie evidence of the fact or event, without calling
to the stand the officer or other person who made it. For instance,
the original of an enlistment paper, physical examination paper, out-
line-figure and fingerprint card, guard report, individual equipment
record, service record, and morning report are competent evidence
of the facts recited in them, except as to entries therein which the re-
cording official obviously had no duty to record or concerning which he
obviously had no duty to know or ascertain the truth. As to copies
see 129¢ (Exceptions). However, as in the case of certain entries
in a service record, an official record compiled from other official
records is subject to objection on the ground that it is not the original
record. See, however, in this connection 79¢ (Previous convictions)
and 142 (Final indorsement on service record). A failure to object
to an official record on the ground that the information therein con-
tained is compiled from other official records may be regarded as a
waiver of the objection.

It may be presumed, prima facie, that records emanating from
official sources, foreign and domestie, concerning facts and events
generally recorded by public officials of civilized states and nations,
such as records of births, deaths and marriages, are records required
by law, regunlation or custom to be kept and that the person recording
any such fact or event had the official duty to know or ascertain
the truth therof. . :

¢. Business entries.—Any writing or record, whether in the form
of an entry in a book or otherwise, made as a memorandum or record
of any act, transaction, occurrence, or event, shall be admissible as
evidence of the act, transaction, occurrence, or event if made in regular
course of any business and if it was the regular course of such
business to make such memorandum or record at the time of the act,
transaction, occurrence, or event or within ‘a reasonable time there-
after. All other circumstances of the making of the writing or record,
including lack of personal knowledge by the entrant or maker, may
be shown to affect its weight, but such circumstances shall not affect
its admissibility. The term “business,” as used in this paragraph, in- -
cludes business, profession, occupation and calling of every kind.

A business entry is properly authenticated by proof that it came-
from the cutody of and was made by or deposited in an office whose
business it was to record the act, transaction, occurrence, or event
set forth in the entry. It is not necessary that a business entry be
authenticated (identified) by the person who made it or that the
authenticating witness have personal knowledge that the entry was
correct. '

An entry made in the usual course of business is admissible even .
though it was not made or kept pursuant to any law or regulation.

808220° 4812
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Tally sheets used by a post warehouse as a convenient business mgthod
of keeping account of military stores passing through it have been
held admissible although no regulation, directive or order requ1red
that the tally sheets be made or kept. -

d. Limitations as to admissibility of official records and busi-
ness entries.—Official records are admissible in evidence only insofar
as they relate to a “fact or event” and the admissibility of business
entries is limited to & memorandum or record of “any act, transaction,
occurrence, or event” appearing therein. Records or entries of opinion
are not admissible under either exception to the hearsay rule. - Never-
theless, it is often difficult as a practical matter to draw the line
between opinion and fact and some assertions based on trained obser-
vation which, strictly speaking, might be considered statements -of
opinion, so closely approximate statements of fact as to permit the
law to place them in the latter category rather than the former. Thus
an autopsy report containing the opinion of a pathologist as to the
physical cause of death (as when he concludes that death was caused
by a gunshot wound) is generally admissible in evidence.. .On the
other hand, even though law or regulation may require a pathologist
making an autopsy report to state whether the death was caused by
" homicide, accident or suicide, his entry in the autopsy report to the

effect that death was caused by homicide is pure opinion and is not
admissible as an official record. :

Neither the official record nor the business entry exception to the
hearsay rule renders admissible in evidence writings or records made
principally with a view to prosecution or other legal action during
the course of an investigation into alleged unlawful or improper
conduct.” Thus, neither the report of an investigating officer nor the
accompanying summary of the testimony of a witness on a preliminary
investigation of a charge is competent evidence of the truth of the facts
therein stated. See, however, 1274 (Confessions and admissions) and
1395 (Impeachment). On the other hand, since it is not the function
of a pathologist performing an autopsy to determine that the death
" was.caused by any particular person or even that the death was the
result of unlawful conduct, his entries in the autopsy report as to the
identification of the individual upon whose body the autopsy was per-
formed, as to the physical facts found to exist with respect to the
corpse and as to the physical cause of death do not come within this
limitation and such entries:may be admissible under either the official
record or business entry exception to the hearsay rule. Entries in
morning reports as to absence without leave, desertion and the like,
and entries .in guard reports as to escape from confinement are not
made primarily with a view to prosecution-and are: therefore not
inadmissible because of this limitation. '
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e. Maps and photographs.—Maps, photographs, sketches, and sim-
ilar items relating to Tlocalities, wounds, persons, and like matters
are admissible when properly verified by the person who took or made
them, or by anyone personally acquainted with the locality, object, or
person thereby represented or pictured, and able to state from his own
personal knowledge or observation that they are correct, or that they
represent the actual appearance of the subject matter in question.
Such documents are also admissible when they come within either the
official reeord or business entry exception to the hearsay rule. Finger-
prints, upon proper verification, are admissible, but caution should
be taken to use only witnesses skilled in interpreting fingerprints,

131. DOCUMENTARY EVIDENCE; DEPOSITIONS;
FORMER TESTIMONY.—a. Depositions.—General—See Articles
25 and 26. For procedure in taking depositions see 106. Any case
referred to a special court-martial for trial under the first proviso
of Article 13 is a case “not capital” within the meaning of Article 25.
Under the second proviso of Article 25, a case is not capital, although
the death penalty is authorized by law but is not mandatory for the
particular offense, whenever the appointing authority shall have
directed that the case be treated as not capital. Upon a rehearing
or new trial a case is not capital within the meaning of Article 25,
even though the death penalty is authorized by law but is not manda-
tory for the particular offense, if the authorized sentence adjudged
upon the original hearing or trial was other than death and if no new
capital offense is included in the charges and specifications alleged
at the. rehearing or new trial. See Article 52 (Rehearings). Al-
though a particular offense charged in the case is punishable by death
under the article of war denouncing it, the offense is not legally so
punishable if the applicable limit of punishment prescribed by the
President under Article 45 is less than death. See 117c.

Testimony taken by deposition may be introduced for the defense
in capital cases if otherwise admissible. If the defense calls for such
testimony in a capital case, the deponent may be cross-examined
by written interrogatories or otherwise as fully as a witness in a
case not capital. With the express consent of the defense made or
presented in open court, but not otherwise, a court may admit dep051-
tion testimony not for the defense in a capital case.

Offering and Reading of Depositions.—If only a part of a dep051-
tion is offered in evidence by a party, the other party (including the
prosecution in a capital case) may require him to offer all of it which

_is relevant to the part offered. If the party at whose instance a
deposition has been taken decides not to offer it or offers only a part
of it, the other party may offer the deposition or the parts not thereto-
fore offered, except that, in a capital case, the prosecution may not
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thus offer a deposition or parts thereof without the express consent
of the defense made or presented in open court.

A deposition will ordinarily be read to the court by the side on
whose behalf it is offered. At the reading objections may be made to
the introduction of the evidence which it contains in the same way
that they are made when evidence is offered in the usual manner.
A failure to object, at the time interrogatories were submitted for
acceptance to the court or at the time the deposition was taken, to
the competency of the deponent, or to questions contained in written
interrogatories or otherwise propounded, or to the admissibility of
evidence contained in the deposition, shall not be considered a waiver
of such objection nor shall a failure to note any such objection in the
body of the deposition be considered a waiver thereof. If the court
shall have ruled previously on such an objection at the time inter-
rogatories were submitted to it for acceptance, it shall again pass upon
the objection at the time the deposition is read, if requested to do
so, without regard to its previous ruling.

The same rules as to the competency of witnesses and the admissi-
bility of evidence apply to the introduction of evidence taken by depo-
sition that apply to the introduction of other evidence before the
court, except that a wider latitude than usual should be allowed as to
leadmg questions upon written interrogatories. Also, whenever a
business entry is properly authenticated by the testimony of a witness
taken on deposition, a copy of the business entry, identified as such
by the witness, may be substituted for the original. The copy will
accompany and be part of the deposition and may be received in
evidence equally with the original.

Except when express consent is required, failure to object to the -
introduction of a deposition on the ground that it was not authorized
by Article 25 or was not taken before a proper officer or on reasonable
notice may be regarded as a waiver of that objection. After being
read to the court, a deposition will be properly marked as an exhibit
with a view to incorporation in the record.

b. Former testimony.—As to use of the record of the proceedings
of a court of inquiry, see Article 27.

When, at any trial by a court-martial, including a rehearing or new
trial, it appears to the satisfaction of the court that a witness who has
testified in either a civil or military court at a former trial of the same
person in which the issues were the same as in the case on trial and the
accused was confronted with the witness and afforded the right of
cross-examination, is dead, insane, or too old or infirm to attend the
trial, or is beyond the reach of process, or more than one hundred miles
from the place where the trial is had, or can not be found, his testimony
at the former trial, if properly proved, may be received by the court if
otherwise admissible, except that such testimony of an absent witness
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may not be introduced in evidence in a capital case without the consent
of the accused unless the witness is dead, insane or beyond the reach
of process. As to cases to be considered “not capital” see 131a.

The testimony of a witness who has testified at a former trial by
court-martial may be proved by the record of the former trial or by
a duly certified copy of so much of that record as contains the desired
testimony, and, in any case, the testimony may be proved by the sten-
ographic report of the testimony verified by the person by whom it
was reported. If in any case other competent proof is not available,
the former testimony of such a witness may be proved by any person
who heard the same being given and who remembers all or substan-
tially all of it.

If otherwise admissible, a deposition taken for use or used at a
former trial by a court-martial is admissible in a subsequent trial of
the same person on the same issues.

132. DOCUMENTARY EVIDENCE; MEMORANDA; AFFI-
DAVITS.—a. Memoranda—Memoranda may be used to supply
facts once known but now forgotten or to refresh the memory. Memo-
randa are therefore of two classes: First, if the witness does not
actually remember the facts or events but rehes on the memorandum
exclusively, as in the case of a witness using an old diary, then the
witness must be able to state that the memorandum accurately repre-
sented his knowledge at the time of its making. It is not necessary
that he should himself have made the memorandum if he can state
from his present recollection that when the memorandum was made
or made known to him at some time in the past his recollection was
fresh as to the facts or events recorded, that the memorandum was
made at or near the time of his observance of such facts or the occur-

rence of such events and that the memorandum was correct when -

made. If the certainty of the witness rests on his normal habit or
course of business in making or perusing memoranda similar to the
memorandum in question, this may be considered a sufficient founda-
tion for the use of the memorandum. Second, if the witness can
actually remember the facts or events and merely needs the memo-
randum to refresh his memory or a part of it, then the above limita-
tions do not apply. Thus a witness may have his memory refreshed
by showing to him while he is on the stand a newspaper account of an
incident in which he was involved. However, the court should see
to it that no attempt is made to use such a memorandum to give a false
memory to a witness under the guise of refreshing it.

A memorandum of the first class is admissible. If the memoran-
dum is of the second class, the witness will testify without the memo-
randum itself being admitted in evidence.

The memorandum to be used must always, on demand, be shown
to the opponent for purposes of inspection and cross-examination.
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b. Affidavits.—The general rule is that aflidavits are not admissible
as evidence of the truth of the matter therein stated, for they are
hearsay assertions. However, the defense, if it so desires, may intro-
duce affidavits or other written statements as-to the character of the
accused and as to matters in extenuation of a possible sentence. See
also the exception in the second subparaoraph of 124 (Interlocutory
questions).

133. JUDICIAL NOTICE; FOREIGN LAW.—a. Judwml no-
tice—Certain kinds of facts need not be proved because the court is
authorized to recognize their existence without proof. Thls recog-
nition is termed judicial notice. .

The principal matters of which a court-martial may take ]udlclal
notice are as follows:

. The ordinary. divisions of time, as years, months, Weeks, and
like periods; general facts and laws of nature, including their ordi-
nary operations and effects; and general facts of history. -

The political organization of the Government of the United
States, of its Territories and possessions, of the District of Columbia,
and of the several States of the United States, and their chief offi-
cials; the signatures and duties of persons attesting official docu-
ments, or copies thereof, made or kept under the authority of an
executive department or 1ndependent bureau, agency or office of the
United States. :

The treaties of the United States and executive agreements be-
tween the United States and any State of the United States or be-
tween the United States and any foreign country ; and current politi-
cal conditions of war and peace.

The organic and public laws, including regulations having the
force of law, the seals of courts of record, and the seals of public
officers or offices of the United States, of its Territories and posses-
sions and their political subdivisions, of the Distriet of Columbia
and of all States of the United States and their polltlcal sub-
divisions.

The public laws, or regulatlons having the force of laW, in eﬂ"ect
in any country or territory or political subdivision thereof occu-
pied by the armed forces of the United: States; the law of natlons,
including the law of war; the common law,

The great seals or seals of state of the United States, its Terri--
tories and possessions, the District of Columbia, the several States
of the United States and foreign countrles, the seals of notaries
public, foreign and domestic.

The organization of the National Military Estabhshment and the
departments, agencies, bureaus, branches, forces, commands and
units thereunder, their locations, their seals, inked stamps or other
identification marks and the regulations and official publications -
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pertaining thereto or issued thereby, including general orders, bul-

letins, circulars, peice lists, and court-martial ordersj the signa-

tures and duties of persons attesting official documents, or copies
thereof, of the National Military Establishment or of any depart-
ment, agency, bureau, branch, force, command, or unit thereunder,

If the court takes judicial notice of an official publication of a de-

partment, agency, bureau, branch, force, command, or unit of the

National Military Establishment inferior to the Department of the

Army, Navy, or Air Force, the record of trial must accurately re-

flect the content of the official publication, or portions thereof, so

judicially noticed.

The principle of judicial notice does not prohibit the court from
1ecelv1ng evidence of a fact of which it is authorized to take judicial
notice, and, if not satisfied of the fact of which it is asked to take judi-
cial notice, it may resort to any authentic source of information. For
example, if the terms of a circular of the Department of the Army are
material, the court may send for a copy of the circular.

It is customary for the side desiring the court to take judicial notice
of a fact to ask the court to do so, at the same time presenting any
available authentic source of information on the subject. For example,
-~ when counsel asks the court to take judicial notice of the law of a
State of the United States pertaining to a certain matter, he should
furnish the court with an official publication of that State in the
form of a statute book or book of reports or, if an official publication .
is not available, with a reliable textbook setting forth the particular
law. If the court, in taking judicial notice, makes use of a document,
the document, or pertinent extracts therefrom, should be included in
the record -of trial as an exhibit and the record should show affirma-
tively the matter of which judicial notice is taken.

b. Foreign law.—With the exception of the law in effect in a coun-
try or territory occupied by the armed forces of the United States, a
court-martial cannot take judicial notice of foreign law or foreign
regulations having the force of law. Such law must be proved like
any other fact. There are several ways of proving foreign laws and
regulations. First, the laws of a foreign country or political subdi-
vision thereof may be proved by the testimony of a person who is
familiar with them through education or experience. Such a person
may testify as to the content and 1nterpretat1on of the foreign law
in question or as to the correctness or genuineness of a text or official
publication setting forth such law. Insofar as his testimony may
relate merely to the content of a foreign law as set forth in the pub-
lished statutes or regulations of the foreign country concerned (as
distinguished from his testimony concerning an interpretation of
any such law already properly in evidence or concerning customary
law), it is subject to objection based on the best evidence rule. If such
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an objection is made, an official publication of the statute or regula-
tion in question should be produced. Second, foreign laws may be
proved by official publications in which they are set forth, such ‘as
statute books, books of reports, journals or gazettes published by the
foreign country concerned, or pamphlets, circulars, and similar publi-
cations of the Department of the Army or of any department or agency
of the United States. Pamphlets, circulars, and similar publications of
the Department of the Army, or of any department or agency of the
United States, setting forth foreign law are not subject to objection
on the ground of the best evidence rule. Third, textbooks or com-
mentaries written by professionally qualified persons may be received -
as evidence of foreign law to the same extent as parole testimony.

. Official legal publications are to be treated as official records and

may be authenticated as are other official records. See 1295. How-

ever, it may be presumed, prima facie, that publications containing

evidence of foreign law, obtained from a public office, are what they

purport to be, that is, that they are official publications, or texts

written by professionally qualified persons, as the case may be. This

presumption applies whether or not the public office from which

such a publication is obtained is located in the country the law of

which is sought to be proved. A signed certificate or statement by

the public officer having custody of the publication that it was in
his custody and obtained from his office will sufficiently establish

-those facts. = When necessary, the certificate or statement can be

authenticated as though the publication of foreign law was an official

record kept in the public office from which it was obtained. = See 1295.

If a publication containing evidence of foreign law is proffered, a

failure to object to it on the ground that it is improperly authenti-

cated may be considered a waiver of the objection.

When ‘a document containing evidence of foreign law is in a lan-
guage other than English, it should be translated as in the case of
foreign official records. See 1295. In any case in which a foreign
law is proved by a document which is to be returned to the custodian
thereof at the conclusion of the trial, pertinent extracts therefrom,
or a proved or admitted translation of the document or extracts, may
be included in the record of trial as an exhibit in lieu of the original.

134¢. COMPETENCY OF WITNESSES.—a. General.—The gen-
eral capacity, mental and moral, of an adult witness is always pre-
sumed. The party alleging the contrary must always prove to the
court a specific. ground of incapacity or else the witness should be
allowed to testify. The burden of proof rests upon the party who
alleges incompetency.

Any known objection to the competency of+a witness should be
made before he is sworn. If his incompetency should later appear,
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however, a valid objection should be sustained or the court of its
own motion should refuse to hear him further and order that any
~ testimony he may have Fiven be disregarded.

. b. Children.—The competency of children as witnesses is not de-
pendent upon their age, but upon their apparent sense and their under-
standing of the moral importance of telling the truth. Such sense
and understanding may appear upon such preliminary questioning
of the child as the court deems necessary or from the appearance of
the child and testimony that he gives in the case. ' The court should
make sure that any child witness under the age of 14 years under-
stands the difference between truth and falsehood and is aware of
his obligation to tell the truth.

~¢. Conviction of crime.—Conviction of an offense does not disqual-
ify a witness but may be shown to diminish his credibility. See 1395
(Impeachment). :

- d. Interest or bias.—Interest or bias does not dlsquahfy._ For
instance, the fact that a person owes a party mouey or has a property
interest with or against a party does not disqualify him from testi-.
fying for or against that party. A person who is an avowed friend
or enemy of the accused, or who is an enemy national, is not thereby
disqualified from testifying for or against the accused.

Husband and wife are competent witnesses in favor of each other.
Although husband and wife are competent witnesses against each
other, the general rule is that either spouse may assert a claim of
privilege against the use of one of them as a witness against the other.
'This privilege does not exist, however, when the husband or wife is
the individual or one of the individuals injured by an offense charged
against the other, as in a prosecution for bodily injuries inflicted by
one upon the other, for bigamy, polygamy, unlawful cohabitation,
abandonment of wife or children or failure to support them, or for
using or transporting the wife for “white slave” or other immoral
purposes. When the privilege does exist, it may be waived with the
consent of both spouses to the use of one of them as a witness against
the other. See 1370 as to the privilege relating to communications

“between husband and wife.

The accused is at his own request, but not otherwise, a competent wit-
ness. His failure to make such a request shall not create any pre-
sumption against him. Upon taking the stand as a witness he occuples
no exceptional status. The same rules as to the admissibility of evi-
dence, privilege of the witness, impeachment of his credibility, and
similar matters will apply to him as to any other witness. As to cross-
examination of the accused, see 135,

One of two or more accomplices or conspirators is competent to
testify, whether he be charged jointly or separately or not at all and
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whether he be-tried jointly, in common, or separately, and whether
he be called for the prosecution or for the defense; except that he can
not, if he is an accused in the same trial, be called except upon his
own request, and if not himself an accused in the trial Lie may assert
his privilege not to incriminate himself. See in this connection, 1275
(Acts of conspirators) and 13650 (Compulsory self-incrimination).

The fact that an accomplice testifies for the prosecution does not
make him afterwards immune from trial except to the extent that
immunity may have been promised him by an authority cormpetent to
order his trial by general court-martial. The fact that a witness has
obtained a promise of immunity without which he may not have been
willing to testify does not disqualify him as a witness.

135. EXAMINATION OF WITNESSES.—a. General.—As to
oaths of witnesses, see 103 and Article 19. When a witness is recalled
to the witness stand, he will not be sworn again, but should be re-
minded that he has been sworn in the case and is still under oath. A
failure so to remind him, however, does not affect the validity of the
trial and will not be ground for rejecting the testimony. - : -

Subject to the discretion of the court, a witness before completing
his testimony is not ordinarily permitted to be present'in court during
the introduction of other evidence or during the opening statements.
The fact that a witness was so present may be commented upon in
argument by either party, in relation to the Welght to be given the
evidence of the witness.

Witnesses are usually examined in the following order: Witnesses
for the prosecution, witnesses for the defense, witnesses for the pros-
ecution in rebuttal, witnesses for the defense in rebuttal, witnesses
for the court. The order of examining each witness is usually direct
examination, cross-examination, redirect examination, recross-ex-
amination and examination by the court However, the court may
permit the recall of witnesses, including an accused, at any stage of
the proceedings; it may permit material testimony to be introduced
by either party out of its regular order and place, and may permit
a case once closed by either or both sides to be reopened for the intro-
duction of testimony previously omitted.

The court should not excuse a witness until satisfied that neither
party has any further questions to ask him.

Refusal by a witness to answer a proper question is a military
offense or an offense under Article 23, according to whether the witness
is sub] ect to military law. -

It is never necessary for a party to-ask questions through the court -
or ask that the court adopt a question. ‘

A witness should be required to limit his answer to the questlon
asked. He can not, however, he required to answer categorically by
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a simple “yes” or “no” unless it is clear that such an answer will be
a complete response tg the question. A witness may always be per-
mitted at some time before completing his testimony to explain any
of his testimony.

The reason for any objection will ordinarily be stated.

With reference to questioning witnesses through an interpreter,
see 47 (Duties of interpreter).

b. Cross; redirect and recross-examination; examination by the
court or a member.~—(ross-evamination.—Cross-examination of a
witness is a matter of right. It should, in general, be limited to the
issue concerning which the witness has testified on direct examina-
tion and to the question of his credibility. Cross-examination is
necessarily exploratory and full latitude should be allowed the cross-
examiner. The extent of cross-examination with respect to a legiti-
mate subject of inquiry is, however, within the sound discretion of
the coprt. Leading questions may be used freely on cross-examina-
tion.

No obligation is imposed upon the court to protect a witness,
whatever his office, rank, grade, or station in life, from being dis-
credited upon cross-examination, short of military disrespect or an
attempted invasion of his right not to incriminate himself or an
attempt to degrade him in connection with immaterial matters. On
the question of his credibility, the witnesss may be cross-examined
as to his relationship to the parties and to the subject matter of the
case, his interest, motives, inclinations, and prejudices, his means of
obtaining a correct and certain knowledge of the facts about which
he testifies and the manner in which he has used those means, his
powers of discernment, memory, and description and other matters
which affect his credibility. He may be asked in a proper case whether
he has expressed animosity toward the accused, or whether on a
previous occasion he made a statement materially different from
that embraced in his testimony. See generally, 1395 (Impeachment
of witnesses).

An accused person taking the stand as a witness becomes subject
to cross-examination. So far as the latitude of the cross-examina-
tion is discretionary with the court, a greater latitude may properly
be allowed in his cross-examination than in that of other witnesses.
When the accused testifies in denial or explanation of any offense, the
cross-examination may cover the whole subject of his guilt or inno-
cence of that offense. Any fact relevant to the issue of his guilt of
such offense or relevant to his credibility as a witness is properly the
subject of cross-examination. The accused can not avail himself
of the privilege against self-incrimination to escape proper cross-
examination concerning an offense about which he has testified.
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When an accused is on trial for a number of offenses and on direct
examination has testified about only one or some of them, his cross-
examination must be confined to matters having a bearing upon the
offense or offenses about which he has testified and upon his credi-
bility. Ifan accused testifies on direct examination only as to matters
in extenuation and having no bearing on the issue of his guilt or inno-
cense of any offense for which he is being tried, as when he testifies
as to the incidents and duration of his military service or as to his
family responsibilities and- difficulties, he may not be cross-examined
on the issue of his guilt or ihnocence and his cross-examination must
be so limited. If an accused testifies on direct examination only as
to the involuntary nature of his confession or admission, the cross-
examination must be limited to that issue and his credibility. On
~ cross-examination on this issue he may not be required to state whether
his confession or admission was true or false. .

Redirect and Recross-Evamination—Ordinarily the redirect ex-
amination will be confined to matters brought out on the cross-exam-
ination, and the recross-examination will be confined to matters
brought out on the redirect examination. But in these matters the
court, in the interest of truth and justice, should be liberal in relaxing
the rule

Examination by the Uourt or @ Member—The court and its mem-
bers may ask a witness any questions that either side might properly
ask the witness. If new matter, not properly the subject of cross-
examination of the witness on his previous testimony, be elicited by
questions of the court or its members, both parties will be permitted
to cross-examine the witness upon the new matter.

In questioning an accused the court and its members must confine
themselves to questions which would have been admissible on cross-
examination of the accused by the prosecution. '

Questions by the court or its members and evidence elicited thereby
are subject to objection on proper grounds by either side and by mem-
bers of the court.

¢. Leading questions; ambzguous and mzsleadmg questions;
other objectionable questions.—Leading Questions—General Rule.—
Leading questions are questions which either suggest the answer it
is desired the witness shall make, or which, embodying a material
fact, are susceptible of being answered by a simple yes or no. A lead-
ing question except on cross-examination should be excluded upon
proper objection. For example, if a knife is introduced in evidence a
witness should not be asked on direct examination whether it is the
knife with which he saw the accused stab Private A. He should be
asked first whether he recognizes the knife, and“if he answers that he
does, then he may be asked where he saw it, and what was done with



135¢ ' 179

it. A question may be none the less leading, even though it includes
the prefatory phrase “Did you or did you not #”

- Ewoeptions—To.abridge the proceedings, the witness may be led
at once to points on which he is to testify. The rule is therefore not
applicable to that part of the examination of a witness which is purely
introductory. For example,in a desertion case the policeman who sup-
posedly apprehended the accused may be asked whether at a certain
time and place he saw the accused.

When a witness appears to be hostile to the party ca,lhng him or is
manifestly unwilling to give evidence, the court may, in its discretion,
permit the party calling him to use leading questions. In this con-
nection, see 1396 (Impeachment).

When it appears that a witness has made an erroneous statement
through a mere slip of the tongue, his attention may be directed to
the matter by a leading question in order to afford him an opportunity
" to correct the statement if he so desires.

When, from the nature of the case, the mind of the witness can not
be directed to the subject of the inquiry without a particular specifica-
tion of it, a leading question may be asked for that purpose. Thus,
if a witness testified that he heard the accused make a certain statement,
on a certain occasion in the hearing of certain other persons, and
such persons are called to contradict the witness, each'of them may
be asked whether he heard the accused make the statement.

In other cases the court, in its discretion, may allow liberal de-
partures from the rule, as when a witness is obviously embarrassed
and is timid through fear of strange surroundings or when the
witness, because of his age or mental infirmity, is laboring under
obvious difficulties in directing his mind toward the subject matter
of inquiry. However, the court must always be careful, in departing
from the rule, not to allow an untruthful witness an opportunity to
shape his testimony as he thinks the questioner desires, or the reverse,
or to conform to the testimony of other witnesses. from suggestions
he may gather during his examination, and not to allow either the
trial judge advocate or counsel for the accused on direct examination
to intimate to a witness that his testimony on a material point is
wrong, or ought to be changed, except within the limits indicated
above.

As to the use of memoranda to refresh recollection, see 182¢ (Memo-
randa).

Ambiguous and Mzsleadmg Questions—A question which is am-
biguous or misleading should never be permitted either on direct or
cross-examination. Such a question is unfair to a witness, who may
thereby be led into making an unintentional mistatement. Moreover
his answer may give a wrong impression to the court. Included in
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ambiguous or misleading questions are those embodying two or more
separate elements or questions. Thus the question “Did you see the
accused leave the quarters with a bundle under his arm#?” really con-
tains four questions. Under certain circumstances the affirmative or
negative answer of the witness might be intended to apply to only
one of the four questions involved and might be understood by the
court to apply to all of them. Also included are questions which as-
sume a fact to which the witness has not previously testified.. Thus the
question “When you saw the accused was anyone with him ¢” would be
improper unless the witness has previously testified that he had seen.
the accused.

Other Objectionable Questzons —Questions should not be asked for
the purpose of suggesting matters known not to exist or that the
rules of evidence clearly make inadmissible. - See also 75¢ (Duties of
court) and 136 (Immaterial, Degrading, and Incriminating Ques-
tions).

186. IMMATERIAL, DEGRADING, AND INCRIMINATING
QUESTIONS.—a. Immaterial questions and compulsory self-
degradation.—Under. Article 24 no witness or deponent need answer
any question not material to the issue or when such answer (to a ques-
tion not material to the issue) might tend to degrade him. The privi-
lege against compulsory self-degradation applies only to matters not.
material to the issue, whereas the privilege against compulsory self-
incrimination covers all matters whatsoever. A question is material
to the issue when the answer thereto might be expected to have some
bearing upon any subject of inquiry legitimately before the court,
including the credibility of witnesses. Whenever a witness refuses
to answer a question on the ground that it is immaterial (or on the
ground that it is immaterial and the answer thereto might tend to
degrade him), the court shall determine whether the question is or is
not material and, if the court rules that the question is material, the
witness may be requlred to answer it.

b. Compulsory self-incrimination.—The fifth amendment to the
Constitution of the United States provides that in a criminal case no
person shall be compelled “to be a witness against himself.” The
principle embodied in this provision applies to trials by courts-martial
and is not Hmited to the person on trial, but extends to any person
who may be called as a witness. See Article 24 as to the prohibition
against compelling a witness to incriminate himself or to answer any
question the answer to which may tend to incriminate him. .

If a witness. states that the answer to a question might tend to in-
criminate him, he will not be required to answer<the question unless
it clearly appears to the court that no answer to the question could
have that effect.

1
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Although an answer to 2 question apparently would incriminate or
tend to incriminate a witness, he cannot refuse to answer if, for in-
stance, with respect to the offense as to which the privilege is asserted,
he might successfully plead the statute of limitations, former trial, or
similar defenses (67, 68, and 69). As to waiver of the privilege by
an accused testifying in his own behalf, see 1350 (Cross-examination).

The privilege of a witness to refuse to respond to a question the
answer to which may incriminate him is a personal one, which the
witness may exercise or waive as he may see fit. It is not for the
trial judge advocate or accused to object to the question or to check
the witness, or for the court to exclude the question or direct the
witness not to answer, although the court should advise an apparently
uninformed witness of his right to decline to make any answer which
might tend to incriminate him.

The prohibition against compelling one to give evidence against
himself is a prohibition of the use of physical or moral compulsion to
extort communications from him and not an exclusion of his body as
evidence when it is material. It follows that it would be appropri-
ate for the court to order the accused to expose his body for examina-
tion by the court or by a surgeon who would later testify as to the re-
sults of his examination. Upon refusal to obey the order, the clothing
of the accused may be removed by force. The accused may likewise
be compelled to try on clothing or shoes, or to place his bare foot in
tracks, or to submit to having his fingerprints made.

187. PRIVILEGED AND NONPRIVILEGED COMMUNICA-
TIONS.—¢. General.—A privileged communication is one that re-
lates to matters occurring during a confidential relation which it is
the public policy to protect. A witness can decline to answer a ques-
tion touching such a communication, and if the privilege is that of the
accused, or of the Government, or of any person other than the witness,
the court will not permit the witness to answer the question, except
with the consent of the person entitled to the benefit of the privilege
or of the proper governmental authorities, as the case may be.

b. Certain privileged communications.—State Secrets and Police
Secrets—Communications made by informants to public officers en-
gaged in the discovery of crime are privileged. The deliberations of
courts and of grand and petit juries are privileged, but the results of
their deliberations are not privileged. Diplomatic correspondence,
and, in general, all oral or written official communications, the disclo-
sure of which would, in the opinion of the head of the executive de-
partment or independent agency concerned, be detrimental to the pub-
lic interest, are privileged.

The privilege that extends to communications made by informants
to public officers engaged in the discovery of crime should be given a
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common-sense interpretation, keeping in m1nd both the public inter-
est and the interest of the accused.

Communications between Husband and Wife, Attorney ond Client,
and Chaplain and Communicant.—Confidential communications be-
tween husband and wife are privileged. This privilege may be
claimed, or waived, only by the communicating spouse and not by the
spouse to whom the communication was made. Consequently, the
spouse to whom the communication was made may not testify con-
cerning it unless the other consents. See also 134d (Interest or Bias).

The testimony of an attorney or his interpreter, clerk, stenographer,
or other associate as to communications between the client and the
attorney, made while the relation of attorney and client existed and in
connection with the matter for which the attorney was engaged, will
not be received by a court, unless such communications clearly con-
template the commission of a crime; for example, perjury or suborna-
tion of perjury. Of course, communications prior or subsequent to
the relation are not privileged. The client, but not the attorney, may
waive this privilege. Communications between an accused and mili-
tary or civilian counsel detailed, assigned, or otherwise engaged to rep-
resent an accused before a court-martial or during the course of an
investigation of charges are privileged.

‘A communication from a person sub]ect to military law to an Army
chaplain of any denomination made in the relationship of priest or
clergyman and penitent, either as a formal act of religion or as a
matter of conscience to a chaplain in his capacity asa priest or clergy-
man, is privileged against disclosure by the chaplain, or by his inter-
preter or any of his assistants, unless the privilege is expressly waived
by the person making the communication.

The purpose of the privilege extended to communications between
husband and wife, attorney and client, and chaplain and communicant,
which grows out of a recognition of the public advantage that accrues
from encouraging free communication in such circumstances, is not
disregarded by allowing outside parties (not an interpreter, clerk, or
other associate of an attorney or an assistant or interpreter to a chap-
lain who overhear or see such pr1v1leged communications, either by
accident or design, but without the connivance of the person to whom
the communication was addressed, to testify to what they have over-
heard or seen.

Confidential and Secret Ewvidence—The officers of the Inspector
General’s Department are confidential agents of the Secretary of the
Army or of the commander on whose staff they are serving. Their
investigations are confidential unless a different procedure is pre-
scribed by the authority ordering the 1nvest1gat10n Reports of such
1nvest1gat1ons and their accompanying testlmony and exhibits are
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likewise confidential and there is no authority of law or practice re-
quiring that any persons be furnished with copies thereof. However,
when apphcatlon is made to the authority orderlng thre investigation
for permission to usesin a trial by court-martial testlmony or exhibits
accompanying a report of investigation, which testimony or exhibits
have become material in the trial, he should ordinarily approve such ap-
plication unless the testimony or exhibits requested contain state
secrets or unless; in the exercise of a sound discretion, he is of the
opinion that it would be contrary to pubhc pohcy to divulge some or
all of the information desired.

¢. Certain nonprivileged communications. —Uommumoatzons by
Wire or Rodio.—Private communications are not pr1v1leged because
transmitted by wire or radio and the information concerning them
that comes to the knowledge of operators either military or civil, of
any such means of transmission is likewise not privileged. ere or
radio operators, military and civil, may be ordered or subpoenaed to
testify before a court-martial as to private wire or radio communica-
tions, and private telegrams and radiograms may be brought before a
court-martial by the usual process. But see 138.

Communications to Medical Officers and Civilian Physicians.—It is
the duty of medical officers of the Army to attend officers and soldiers
when sick, to make the annual physical examination of officers, and to
examine recruits for enlistment, and they may be specmlly dlrected to
observe an officer or soldier or specially to examine or attend him.
Such observatlons, examination, or attendance would be official and
the information acquired would be official. While the ethics of the
medical professmn forbid them to divulge to unauthorized persons
the information thus obtained and the statements thus made to them,
such information and statements do not possess the character of privi-
leged communications.

Commumcatlons between c1v111an phys101an and patlent are not
privileged.

188. CERTAIN ILLEGALLY OBTAINED EVIDENCE.—Eyvi-
dence obtained as a result of an unlawful search (see 18 USC 2236)
of the property of an accused conducted or instigated by persons acting
under authority of the United States, and evidence obtained as a result
of interception by any person, not belng authorized by the sender, of a
communication by wire or radio, unless such means of transmission is
part of or is being used by a military communication system, is inad-
missible in a trial by court-martial. All evidence obtained through
information supplied by such illegally obtained eV1dence is likewise
1nadmlss1ble '

A search of property owned or controlled by the United States, or
located in a foreign country or in occupied terrlbory and occupled or

808220°—48 13
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used by persons subject to military law-or to the law of war,; which
search has been authorized by the commanding officer having juris-
diction over the locality where the property is situated or, if the prop-
erty is situated in a foreign country or.in occupied territory, over
personnel subject to mllltary law or to the laW of war in such 1oca11ty,
is lawful.

139. CREDIBILITY OF WITNESSES IMPEACHMENT ‘OF
WITNESSES.—a. Credibility of witnesses.—The credibility of a
witness is his worthiness of belief, and is determined by his character,
by the acuteness of his powers of observation, the accuracy and re-
tentiveness of his memory; his general manner in giving evidence,
relation to the matter in issue, appearance and deportment, friendships
and prejudices, general reputation for truth and veracity in the ¢om-
munity in which he lives, and by comparison of his testimony with
other statements made by him out of court or testimony of others, and
by evidence of a similar nature. See in this connection, 1356 (Cross-
examination). The court may draw its own conclusions-as to the
credibility of a witness and attach such. Welght to his ev1dence as his
credibility may warrant.

.. There may be cases in which the court Would be ]ustlﬁed in attachmg
no weight at all to the testimony of a witness or in which the court
would not be warranted in accepting certain testimony as sufficient to
establish the guilt of an accused. For example, a conviction should
not be based on the contradictory, uncertain, or improbable testimony
of-but one witness if the contradiction or other fault is not explained.
A conviction may be based upon the uncorroborated testimony of an
accomplice, but such testimony, even though apparently credible, is of
doubtful integrity and is to be considered with great caution.

- In general, a witness gains no corroboration merely by repeating his
statements a number of times to the same effect. Hence, similar state:
ments made by a witness prior to the trial consistent with his present
testimony are in general not admissible to corroborate him. But this
is only a general rule, and there are some situations in which such state-
ments, having a real evidential value, are admissible. If the testimony
of a witness has been attacked on the ground that it was due to an
influence created by a matter which came into existence after the hap-
pening of the event to which such testimony relates, evidence of his
statements or conduct, consistent with his testimony, made or occurring
before the creation of that influence should ordinarily be received.
For example, if a witness is impeached on the ground of bias due to a
quarrel with the accused, the fact that before the date of the quarrel
he made an assertion: similar to his present testimony tends to show
that his present, testimony is not due to bias. If his impeachment is
sought on the ground of collusion or corruption-consistent statements
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made prior to the imputed or admitted collusion or corruption may
have such evidential value as to make them admissible, and if his testi-
mony is attacked on the ground that he made a prior-inconsistent state-
ment or on.the ground that such testimony was a fabrication of recent
date, evidence that he made a consistent statement before there was a
motive to misrepresent, and before any 1mputed or admltted incon-
sistent statement, may be received. :

If a witness testifies as to-the identity of the accused as the person who
committed, or did not commit, the offense in question, such testimony
may be corroborated, even though the credibility of the witness has not
been directly attacked, by proof that the witness made a similar identi-
fication with respect to the accused on a previous occasion. See as to
corroboration of victim in sex offenses, 128¢. (F resh Complaint). See
also 126a (Hearsay Rule). :

b. Impeachment of wztnesses.——Gefneml ———Impeachment s1gn1ﬁes
the. process of attempting to diminish credibility. The credibility of
any witness, including an accused, may be attacked.

The general rule is that a party is not permitted to impeach his own
witness ; that is, deliberately to attempt to discredit him. Such incon-
sistencies, however, as incidentally develop -between witnesses for the
same side are not impeachments.. The general rule is subject to a few
exceptions. If a party is compelled to call a witness whom the law or
circumstances of the case make indispensable, or if a witness proves
unexpectedly hostile to the party calling him, the party is permitted to
impeach the witness. In the latter case:it must first appear that the
witness is hostile and that the party calling him has been surprised by
the evidence given by the witness. The witness may then be asked if he
has previously made statements inconsistent with his testimony, the
time, place and circumstances of the making of-such statements being
described to him in detail, and upon his denial, or if he testifies that
he does not remember whether he made them or not, witnesses may be
called to prove that he did make them.

If surprise is the only reason for permitting a party to 1mpeach his
own witness, the party may attack the credibility of the witness only
by. proof of prior inconsistent statements and may not show that the
witness has a poor reputation for truth and veracity, that the witness
has been convicted of crime or similar facts. . The surprise which will
allow a party to impeach his own witness must be actual, not felgned
surprise.

. Witnesses for the court are not witnesses for the prosecutlon or
defense and may be impeached by either side. :

Various Grounds—General lack of veracity.—~When impeachment of
a witness on this ground is undertaken, the impeaching evidence must
be limited to evidence of his general reputation for truth and veracity
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in the community in which he lives or pursues his ordinary profession
or business. In the military service “community”’ may include the
organization, post, or station of the witness. Personal opinion as to
character is not admissible, except that a witness may, after testifying
that he knows the reputation of the person in question as to truth
and veracity in the community in which he resides or pursues his
ordinary profession or business, and that such reputation is bad, be
further asked whether or not from his knowledge of such reputation
he would believe the person in question on cath. After such im-
peaching evidence, evidence that the general reputation of the witness
for truth and veracity in such community is good may be used in
rebuttal. Testimony concerning the general reputation of a witness
as to truth and veracity in the community in which he lives or pursues
his ordinary business or profession must come from a person having
-personal knowledge of such reputation by reason of having himself
lived or pursued his ordinary business or profession, or having served,
in the community in question.
Conwviction of Crime.—Evidence of convmtlon of any crlme, whether
. by a civil or military court, is admissible for the purpose of impeach-
ment if the crime involves moral turpitude or is such as to affect the
_ credibility of the witness. Proof of such conviction may be made
by the original or an admissible copy of the record thereof, or by an
admissible copy of the order promulgating the sentence. . Before intro-
ducing such proof, the witness must first be questioned with reference
to the conviction sought to be shown, in order that he may have an
opportunity of denying or of admitting and explaining it. If the
- witness admits the conviction, other proof is unnecessary. Evidence
relating to an offense not involving moral turpitude or affecting the
credibility of the witness should be excluded.
. It is not permissible to show commission of a crime for purposes
of impeachment other than by proof of conviction of the crime. In
a prosecution for rape, or assault with intent to commit rape, any
evidence, otherwise competent, tending to show the unchaste character
of the alleged victim is admissible on the issue of the. probability of
her having consented to the act charged and on the question of her
credibility, and for this purpose evidence of her lewd habits, ways of
life or associations, and of her specific acts of illicit sexual intercourse
‘or other lascivious acts with the accused or with others, is admissible
without proof of conviction of any crime involved. The court, in
the exercise of a sound discretion, may reject such evidence if it
is so remote in point of time as to be clearly and logically irrelevant.
Thus, upon cross-examination of the victim in a rape case, it would
be proper for the court to exclude a question as to whether she had ever
‘participated in sexual intercourse before the alleged rape. On the
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‘other hand it would be improper to prohibit an attempt, upon her cross-
examination or otherwise, to show that she was engaged in the business
of prostitution at or about the time of the alleged rape. -

" For the purpose of impeachment it may be shown by cross-exami-
nation or otherwise that the witness is in custody and that his testi-
mony was affected by fear or favor growing out of his detention.

Inconsistent Statements—A witness may be impeached by showing
by any competent evidence that he has previously made-a statement
inconsistent with his testimony on the stand. The foundation for the
introduction of evidence of the making of an inconsistent statement
must first be laid by asking the witness on cross-examination if he did
not make the inconsistent statement, at the same time directing his
attention to the time and place of the statement and the person to
whom it was made. - If the withess admits making the statement, no
other proof that he made it is admissible. If he denies making the
statement or testifies that he does not remember whether he made it
or not, evidence that he made it may be introduced.

If the inconsistent statement is contained in a writing signed by
the witness, the writing may be shown to the witness, and he may be
asked to identify his signature thereon. If he admits his signature,
the writing then becomes admissible in evidence. If he does not admit
his signature, it may be otherwise proved, and the writing will then
become admissible in evidence. - An oral statement of a witness which
has been reduced to writing may be related in evidence, without ac-
counting for the writing, by anyone who heard him make it. As to a
statement through an interpreter, see 127c¢.

It is to be borne in mind that proof that a witness not the accused
made an inconsistent statement is admissible only for the purpose of
impeaching him. Such proof is not to be received as tending to es-
tablish the truth of the matters contained in the statement, unless,
of course, the witness testifies that his inconsistent statement is true
(not merely that he made it) and thus adopts such statement as part
of his testimony.

The- fact that the inconsistent statement was made in the course
of an investigation or at another trial does not cause proof of the
making of the statement to be inadmissible for purposes of impeach-
ment. However, neither an accused who has testified in his own be-
half nor any witness may be cross-examined upon, or impeached by
proof of, any statement which was obtained from him by the use of
coercion or unlawful influence (A. W. 24).

Proof of the makmg of an inconsistent statement relating only to
a collateral fact not in issue in the case is inadmissible.

A witness has a right to explain any apparently inconsistent state-
ment previously made by him and may, if excused from the stand, be
recalled for that purpose,.
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A witness who refuses to testify as to a certain fact (as when he
relies on his right not to ineriminate himself) or who testifies that he
has no recollection as to such fact; cannot be impeached by proof that
at some other time he made a statement. as to the fact. in question.
The reason for this rule is that proof of his former statement would
not serve to contradict his testimony or lack thereof.: See 132¢.as to
the use of a memorandum when a witness claims a failure of memory.

Prejudice and Bias—Prejudice, bias, friendship, former quarrels,
relationship, and similar facts may be shown to diminish the credi-
bility of the witness, either by the testimony.of:other witnesses or by
cross-examination of the wintess himself.

Effect of Impeaching Evidence—Whether the credlb_lhty of a wit-
ness has been successfully impeached is ordinarily a question to be
determined by each member of the court. Consequently, the law mem-
ber of a general court-martial, or the president of a special court-
martial (or the majority of the members thereof) should not sustain
a motion to strike from the record or to disregard otherwise the testi-
mony of a particular witness simply because impeaching evidence
with respect to the witness or his testimony has been introduced.

. 140, MISCELLANEOUS MATTERS; INTENT; STIPULA-
TIONS; OFFER OF PROOF; WAIVER OF OBJECTIONS.—q.
Intent—In certain offenses, such as larceny, burglary and desertion,
a speeific intent is necessary. In others, such as murder, a particular
frame of mind must be proved—premeditation in the case of murder
punishable by death-—malice aforethought in all cases of murder. In
those cases the specific intent or frame of mind may be established

_either by independent evidence, as, for example, words proved to have
been used by the offender, or by circumstantial ev1dence, as by infer-
ence from the act itself.

- In still other offenses, as sleeping on post, drunkenness on duty,
neglect of duty, and absence without leave, specific intent is not an
element, and proof of the act alone is sufficient to establish guilt.
Other illustrations and details as to evidence of intent in the more
usual cases are included in Chapter XXIX (Punitive Articles).

Drunkenness—It is a general rule of law that voluntary drunken-
ness, whether caused by liquor or drugs, is not an excuse for crime
committed while in that condition ; but it may be considered as affect-
ing mental capacity to entertain a specific intent or state of mind,
when a particular intent or state of mind is a necessary element of the
offense.

Evidence of drunkenness should be carefully scrutinized, as drunk-
enness is easily simulated or may have been resorted to for the purpose
of stimulating the nerves to the point of committing the act.
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In courts-martial, evidence of drunkenness of the accused may be
admitted on the question of the measure of punishment to be awarded
in the event of conviction even though in the particular case the intent
or state of mind of the accused is not in issue.

+ As to proof of drunkenness, see 1255 (Opinion Evidence) and 173
(Drunkenness on duty).

Ignorance of Fact—Ignorance or mxstake of fact will exempt 2
person from criminal responsibility, provided always it is an honest
ignorance or mistake and not the result of carelessness or fault on
his part. Examples appear in Chapter XXIX (Punitive Articles).

Ignorance of Law.—Ignorance of the law, or of regulations or di-
rectives of a general nature having the force of law, is not an excuse
for a criminal act. However, before a person can properly be held
responsible for a violation of any such order or directive of any com-
mand inferior to the Department of the Army or the headquarters of
an overseas theater or overseas or Territorial department (with re-
spect to persennel stationed or having duties within such theater or
department), it must appear that he knew of the order or directive,
either actually or constructively. Constructive knowledge may be
found to have existed when the order or directive was of so notorious
a nature, or was so conspicuously posted or distributed, that the par’uc-
ular accused ought to have known of its existence. -

The rule that ignorance of the law is not an excuse may be pa,rt,mlly
relaxed by courts-martial in a trial for purely military offenses of
soldiers recently enlisted. For example, a recruit might be permitted
to show that certain articles of war had never been read to -him as
required by Article 110. Although such evidence would not amount
to a defense, it could be regarded by. the court as ‘an extenuatmgr-
circumstance. :

b. Stipulations.—As to Faots —The partles may make a written or
oral stipulation of the existence or nonexistence of any fact. A stipu-
lation need not be accepted by the court and should not be accepted
if any doubt exists as to the understanding of the accused as to what
is involved. If an accused has pleaded not guilty and the plea still
stands the court should not accept a stipulation which practically
amounts to a confession. A stipulation of a fact which if true
would operate as a complete defense to an offense charged should not
ordinarily be accepted by the court. In a capital case and other im-
portant cases a stipulation should be closely scrutinized before ac-
ceptance. The court is not bound by a stipulation even if received.
For instance its own inquiry may convince the court that the stipu-
lated fact is not true. The court may permit a stipulation to be with-
drawn. If so withdrawn, it is not effective for any purpose.
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As to Testimony and Documentary Evidence—~The parties may
stipulate that if a certain person were present in court as a witness,
he would give certain testimony under oath. See 52¢ in this connec-
tion (stipulation which warrants denial of continuance). Such a
stipulation does not admit the truth of the indicated testimony, nor
does it add anything to the weight of the testimony. Stipulated testi-
mony may be attacked or contradicted or explained in the same way
as though the witness had actually so testified in person. The prin-
ciples as to acceptance and withdrawal of stipulations as to facts
apply here; but the court may be more liberal in accepting stlpulatlons
as to testimony.

Subject to the same observations as to stlpulatlons of testimony,
stipulations may be made as to the contents of a document.

¢. Offer of proof.—Whenever the court refuses to hear certain tes-
timony or refuses to receive certain evidence of any kind, the counsel
offering the testimony or other evidence may make a concise state-

-ment of the substance of the expected testimony or other excluded
evidence. The statement and any documentary evidence referred to
therein will be included in the record of trial.

d. Waiver of objections.—The prosecutmn or the defense ma,y in
open court either orally or in writing waive an objection to the ad-
missibility of offered evidence. Such a waiver adds nothing to the
Weight of the evidence nor to the credibility of its source. The court
in its discretion may refuse to accept, and may permit the withdrawal
of, any such waiver. There is no prescribed form for making a waiver.
Thus, if it clearly appears that the defense or prosecution understood
its right to object, any clear indication on its part that it did not desire
to assert that right may be regarded as a waiver of the objection.
However, a waiver of an objection does not operate as a consent if
consent is required, and a mere failure to object does not amount to
a waiver except as otherwise stated or indicated in this manual.
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149. FIFTY-FOURTH ARTICLE OF WAR

FRAUDULENT ENLISTMENT"

DlscuSSIOn.—A fraudulent enlistment is an enlistment procured by
- means of either a willful—that is, intentional—misrepresentation in
regard to any of the quahﬁcatmns or disqualifications prescribed by
law, regulation, or orders for enlistment, or a willful concealment in
regard to any such disqualification. : :

Misrepresentation and concealment include any act, statement, or
omission which has the effect of conveying what is known by the ap-
plicant to be an untruth or of concealing what he knows to be the truth
concerning his qualifications or disqualifications for enlistment.

Misrepresentation or concealment may be with respect to matters
which, if truthfully stated or revealed, would induce an inquiry by the
recruiting officer concerning the qualifications or disqualifications for
enlistment, such as answers to questions as to previous service and
previous applications for enlistment. A soldier who enlists without a
discharge from.a prior enlistment should be charged under Article 54
if he has received pay or allowances, otherwise he should be charged
under Article 96. See 183a.

A person. who procures himself to be enlisted by means of several
willful misrepresentations and concealments as to his qualifications for
the one enlistment so procured and receives pay and allowances under
that enlistment commits but one offense under Article 54,

Receipt of pay or allowances is an essential element of the offense.
Acceptance of food, clothing, shelter, or transportation from the Gov-
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ernment, unaccompanied by any restraint of the accused, constitutes
receipt of allowances. However, whatever is furnished the accused
while in confinement pending trial for fraudulent enlistment, or trans-
portation furnished the accused for the convenience of the Govern-
ment, is not considered an allowance.

Proof.—(a) The enlistment of the accused in the military service
as alleged; (b) that the accused willfully—that is, intentionally—
misrepresented or concealed a certain material fact or facts regarding
his quaifications for enlistment as alleged; (¢) that his enlistment
was procured by such intentional misrepresentations or concealment;
and (d) that under the enlistment the accused received either pay or
allowances, or both, as alleged.

The receipt of pay or allowances should be proved by direct evidence
if such evidence jis reasonably available, but- may be proved by cir-
cumstantial evidence, such as by merely showing that the accused was
on duty under the enlistment a sufficient time to warrant the inference
that he had been fed or sheltered or both.

If concealment of a dishonorable discharge is alleged, the final
indorsement on the service record is competent ev1dence of the dis-
honorable discharge.

To prove that the accused enlisted at various times under different
names, his identity as the person so enlisting may be proved, prima
facie, by photostatic copies of the various enlistment and identification
records with the certificate of The Adjutant General, or one of his
assistants, as official custodian of those records, that the fingerprint
records accompanying the various enlistment records have been com-
pared by a duly qualified fingerprint expert on duty as such in his
office and that the fingerprints are those of one and the same person.
See 1294 (Provma contents of writing—exceptions).

If an accused is being held under suspected fraudulent enlistment
at a post where he is unknown, his fingerprints should be taken and
forwarded to The Adjutant General for identification and comparison.
If it appears from Army records that the individual had previously
been enlisted and was not regularly discharged, The Adjutant General
or one of his assistants will so certify, and the certificate, together with
the téstimony of the person who took the fingerprints (or of someone
present when they were taken), may be used to establish a prima facie
case of fraudulent enlistment. Of course, fingerprints are not the
only method of identification. A witness may be available who has
known the accused in his several enlistments and can identify him.
So also signatures on the enlistment records, tattoo marks and scars
on the body, peculiarities and deformities may be used to establish
identity. :
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143. FIFTY-FIFTH ARTICLE OF WAR
OFFICHR MAKING UNLAWFUL ENLISTMENT

Discussion.—This article applies only to officers. Similar offenses
committed by others subject to military law should be charged under
Article 96.

The prohibited enhstment must be knowmgly made—it must be
proved that the accused knew, or had reasonable cause to believe, that
the person enlisted by him was within the prohibited class.

Tt must be proved that the enlistment or muster when made was
prohibited by law, regulations, or orders which were binding on the
accused and that he knew or was chargeable with knowledge of the law,
regulation, or order. :

The procedure of “mustering in” is not now used by the Army, and
this article should therefore be used only when an officer effects an
unlawful enlistment. See 144 (False Muster).

Proof.— (&) The enlistment by the officer of the person named as
alleged; (&) that the person was within a class whose enhstment,was
prohibited at the time of the enlistment ; and (¢) that the accused knew
or was chargeable with knowledge of such facts at the time of the
enlistment. :

144, FIFTY-SIXTH ARTICLE OF WAR -

FALSE MUSTER

Discussion.—Muster is the assembling, inspecting, entering upon
the formal rolls, and officially reporting as a component part of the
command, of persons and animals. Although the morning report has
some of the attributes of the muster roll, it lacks several elements in-
cluded therein and is therefore not the equivalent within the meaning
of this Article.

Since neither the muster roll nor any substantial equivalent is used
at present in the Army, offenses should not now be charged under this
article. The willful making of a false official report covering compo-
sition of his command by an officer may be charged under either Article
95 or Article 96. See 182 and 183. Frauds of the type covered by
the article may be charged under Axrticle 95 or Article 96, and, in
appropriate cases, under Article 94. See 181a.

145. FIFTY-SEVENTH ARTICLE OF WAR
¢. FALSE RETURNS

- Discussion.—This art'icle‘applies to commanding officers only. It
is applicable whenever a return or report is required by law or regula-
tions and the return made is known by the officer to be false. A false
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entry in the books of a unit fund which under regulations is subject
to the inspection of higher authority is within the scope of this article.

Proof.—(a) That the accused officer was a commanding officer, as
alleged ; (5) that it was his duty as such to render to a certain superior
authority a certain return as specified; (¢) that he rendered the re-
turn, which was false in certain particulars as alleged; and (d) that
the accused officer knew.that the return was false at the time of
making it. - - : : : R
b. OMISSION TO RENDER RETURNS

" Discussion.—This offense consists in the omission to make a re-
quired return, either deliberately or through neglect. The term
“peglect” involves an element of culpability and includes the case of an
officer who, knowing the return to be due, fails to render it through
remissness or procrastmatlon

A failure to make a return caused by the exigencies of war or other
cause beyond the control of the officer is not properly chargeable.
However, failure to render a return when due creates a presumption
of neglect. o ' '

Proof.— (@) That the accused officer was a commanding officer as
alleged ; (5) that it was his duty as such to render to a certain superior
authority a certain return as specified; and (¢) that he omitted
through neglect or design to render the return.

146. FIFTY-EIGHTH ARTICLE OF WAR

"a. DESERTION

Discussion.—Desertion is absence without leave accompanied by the
intention not to return, or to avoid hazardous duty, or to shirk im-
portant service.

A general prisoner whose dishonorable d1scharge has been executed
although subject to military law [A. W. 2 (e)], is not considered to
be “in the service of the United States” and accordingly cannot be
charged with desertion under the article.

Absence without leave with intent not to return.——Both elements are

“essential to the offense, which is complete when the person'absents
himself without authority from his place of service, which is for him
“the service of the United States”, with intent not to return thereto.
A prompt repentance and return, while material in extenuation, is no
defense. The fact that such intent is coupled with a purpose to return
provided a particular but uncertain event happens in the future, or to
report for duty elsewhere, or again to enlist, does not constitute a de-
fense. Unless, however, an intent not to return to his place of duty
exists at the inception of, or at some time during, the absence the
soldier cannot be a deserter, whether his purpose is to stay away a
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definite or an indefinite length of time.. If a soldier while in desertion
again enlists and deserts while serving under the second enlistment,
he is amenable to trial for both desertions. :

Under Article 28 any soldier who, without havmg ﬁrst recelved a
- regular discharge, again enlists in the Army, or in the Air Force, or in
the militia when in the service of the United States, or in the Navy or
Marine Corps of the United States, or in-any foreign army shall be
deemed to have deserted the service of the United States. Such. en-
listment is not only no defense to a charge of desertion but is prima
facie proof of it. = His presence in the military service under such en-
listment is not in itself a return to military control with respect to his
former enlistment, although a return may be effected through his vol-
untary disclosure of the facts or through the discovery of the facts
without his aid. For example, when such a deserter is confined by his
commanding officer as a result of information received from the De-
partment of the Army, his desertion should be regarded as terminated
by apprehension. If a soldier enlists without a discharge, the specifi-
cation charging desertion should follow the usual form, the desertion
being alleged as having occurred on the date the accused absented him-
-gelf without leave. If not absent without leave before he again en-
listed, he becomes so absent at that time.

Absence without leave with intent to avoid hazardous duty or wzth
intent to skirk important service—Under Article 28 any person subject
to military law who “quits his organization or place of duty with the
intent to avoid hazardous duty or to shirk important service shall be
deemed a deserter.” The “hazardous duty” or “important service”
may include such service.as duty in a combat or other dangerous area;
embarkation for foreign duty or duty beyond the continental limits
of the United States; movement to a port of embarkation for that pur-
pose; entrainment for duty on the border in time of war or threatened
invasion or other disturbances; strike or riot duty; or employment in
aid of the civil power in, for example, protecting property, or quelling
or preventing disorder in times of great public disaster. Such services
as drill, target practice, maneuvers, and practice marches will not or-
dinarily be regarded as included.

Proof.—(2) That the accused absented himself without leave, or
remained absent without leave from his place of service, organization,
or place of duty, as.alleged; (&) that he intended, at the time of ab-
senting himself or at.some time during his absence, to remain away
permanently from such place, or to avoid hazardous duty, or to shirk
important service as alleged; (¢) that his absence was of a duration
and was terminated as alleged; and (<) that the desertion was com-
mitted under the circumstances alleged, such as in the execution of a
certain conspiracy or in time of war. As to time of wary see 133
(Judicial Notice). .
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- Absence without leave.—Absence without leave is usually proved,
prima facie, by entries on the morning report. But the morning re-
port, even though it refers to the accused as a “deserter”, is not com-
_ plete evidence of desertion; it is evidence only of absence without leave,
and it is still necessary to prove an intent to remain permanently
absent or to avoid hazardous duty or to shirk important service.
Having once been shown to exist, the condition of absence without
leave with respect to an enlistment may be presumed to have con-
tinued, in the absence of evidence to .the contrary, until the return of
the accused to military control under that enlistment. When a soldier
during one enlistment again enlists or attempts to enlist while on a
duty status or while on pass or furlough, he by that act abandons his
status of duty, pass, or furlough, and from that moment becomes ab-
sent without leave with respect to the former enlistment, as well as be-
coming a deserter under the provisions of Article 28 if he enlisted
in another unit.. Similarly a soldier absent on a short pass from his
station who is found on board a ship bound for China may be regarded
as having abandoned any authority he might have for his-absence
and to be absent without leave, although he may not have gone beyond
the area fixed in the pass and the pass may not have expired.

Intent.—If the condition of absence without leave is much pro-
longed and there is no satisfactory explanation of it, the court will be
justified in inferring from that alone an intent to remain absent per-
manently. However, a plea of guilty of absence without leave to a
charge of desertion is not in itself a sufficient basis for a conviction of
desertion. In such a case no inference of the intent not to return arises
from any admission involved in the plea, and to warrant conviction
of desertion evidence of a prolonged absence or of other circumstances
must be introduced from which the intent to desert can be inferred.
The inference may be drawn from evidence proving that the accused
attempted to dispose of his uniform or other military property; his
civilian clothes were missing; he purchased a ticket for a distant
point or was arrested or surrendered at a considerable distance from
his station ; while absent he was in the neighborhood of military posts
and did not surrender to the military authorities; he was dissatisfied
in his company or with the military service; he had made remarks
indicating an intention to desert the service; he was under charges
or had escaped from confinement at the time he absented himself; or
that just previous to absenting himself he stole or took without au-
thority money, civilian clothes, or other property that would assist
him in getting away. -On the other hand, evidence of previous excel-
lent and long service, that none of the property of the accused was
missing from his locker, that he was under the influence of intoxicat-
ing liquor or drugs when he absented himself and that he continued -
for some time under their influence, and similar evidence may be.

808220°—48——14
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regarded as a basis for a contrary inference. "Although the accused
may testify that he intended to return, such testimony is not com-
pelling, as the court may believe or reject the testimony of any witness
in wholé or in -part. - The fact that a soldier intends to report or
actually reports at anothér station does not prevent a conviction for
desertion, as that fact’ in connection ‘with other circumstances may
tend to establish his intention not to return to his proper place of
duty. However, a soldier absent without leave from his place of serv-
ice and without funds may report to another station for transportation
back to his original place of duty, which would tend to negative the
existence of an intent to desert.  No general rule can be laid down as
to the effect to be given to an intention to report or an actual reportmg
at another station.

In proving a specification allegmtr that the accused quit hlS or-.
ganization or place of duty with the intent to avoid hazardous duty °
or with the intent to shirk important service, there should be evidence
of facts raising a reasonable inference that the accused knew with
reasonable certainty that he would be required for such hazardous
duty or important service. For example, it might be shown: (&) that
- the accused was personally warned of the imminence of the duty or
service; or (b) that his organization, as a whole, was so warned at
a formation at which the roll was called and the accused was present;
or (¢) that the period of his absence was of such duration and under
such circumstances that the accused must have had reasonable cause
to know that he would miss a certain hazardous duty or important
service.

If the accused soldler enhsbed without a discharge (A. W. 28), it
should be proved that he was a soldier in a certain organization of
the Army and that, without being discharged from that organization,
he again enlisted in the Army, or in the Air Force, or in the militia
when in the service of the United States, or in the Navy, or in the
Marine Corps of the United States or in a foreign army. For the
method of proving the fact that the accused was not discharged from
his prior enlistment, see 183¢ (Disorders and neglects, etc.).

b. ATTEMPTING TO DESERT

Discussion.—An attempt to desert is an overt act beyond mere
preparation toward accomplishing a purpose to desert. The attempt
to desert may be with the intent not to return, to avoid hazardous
duty, or to shirk important service, Once the attempt is made, the fact
that the soldier desists, either of his own accord or otherwise, does not
cancel the offense. The offense of attempting to desert is complete if
a soldier, intending to desert, hides himself in an empty freight car
on the post, intending to effect his escape from the post by being taken
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out in the car. Entering the car with the intent to desert is the overt
act. See the discussion of desertion. »

Proof.—(a) That the accused made the attempt by doing the overt
act or acts alleged; (b) that he intended to desert at the time of doing
such act or acts; that is, he then entertained the intent not to return,
or the intent to avoid hazardous duty or to shirk important service
as alleged; (¢) that the attempt was made under the circumstances
alleged. See the comments under proof of desertion.

147 FIFTY-NINTH ARTICLE OF WAR

ADVISING, PERSUADING OR ASSISTING DESERTION

Discussion.—See 1464. The offenses of persuading and assisting
desertion are not complete unless the desertion occurs; but the offense
of advising is complete when’ the adv1ce 18 gwen, whether the person
advised déserts or not.

It is not~ necessary that the accused dct alone in giving the adwce
or assistance or in the persuasion; and he may act through other
persons in committing the offenses. :

-Proof.—(a) That the accused in the manner and form alleged, ad- '
vised, used persuasion to induce, or knowingly assisted a certain person
subject to military law to desert as alleged; (%) if charged with per-
suading or assisting desertion, that the certain person deserted as
alleged (see 146a, Proof of desertion), and, if persuasion is alleged,
that he was induced to desert by such persuasion; and; if so alleged-
(¢) that the act of advising, persuading, or assisting was done in time
of war. As to time of war, see 133 (Judicial Notlce) :

148. SIXTIETH ARTICLE OF WAR

.ENTERTAINING A DESERTER

Discussion.—For desertion see 146a.  This article applies only to
commanding officers. It is not requisite that the officer be absolutely
certain that the soldier is a deserter; reasonable cause for the belief
of such fact is sufficient. However a mere suspicion by the accused
officer of a possible desertion by one of his soldiers, without more
evidence, would not warrant charging under this article.

Proof.—(a). That the accused was a commanding officer as alleged ;
(%) that while so in command he discovered that a certain soldier in
his command was a deserter from the Army, A1r Force, Navy, or
Marine Corps, as alleged; (¢) that the soldier was in fact a deserter .
(see 1462, Proof) ; and (d) that he retained the soldier in his com- !
mand without informing superior authority or the commanding oﬂicer
of the organlzatlon to which the deserter. belonged '
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149. SIXTY-FIRST ARTICLE OF WAR

ABSENCE WITHOUT LEAVE

Dlscussmn —See 146a. - The article is designed to cover every case
not elsewhere provided for in which any person subject to military law
is through his own fault not at the place where he is required to beat a
time when he should be there. The first part of this article—that
relating to the properly appointed place of duty—applies whether the
place is appointed as a rendezvous for several or for one only. Thusit
applies in the case of a soldier failing to report for kitchen police
or leaving such duty after reporting. ’
. A soldier turned over to the civil authorities upon application under
Article 74 is not absent without leave while held by them under such
delivery. So,-also, when a soldier, being absent with leave, or absent
without leave, is held, tried, and acquitted by the civil authorities, his
status as absent with leave, or absent without leave, is not thereby
changed, however long he may be held. If a soldier is convicted by the
civil authorities, the fact that he was arrested, held, and tried does not
excuse any unauthorized absence. The status of absence without leave
is not changed by an inability to return through sickness, lack of trans-
portation facilities, or other disabilities. But the fact that all or part
of a period of unauthorized absence was in a sense enforced or in-
voluntary should be given due weight when considering the punish-
ment to be imposed. _

A general prisoner whose dishonorable discharge has been executed
has no “command; guard, quarters, station or camp” within the mean-
ing of Article 61, since he is in confinement not because of military duty
but only because of compulsion. Accordingly, such a prisoner may
not be charged with absence without leave under Article 61 but should,
if the facts warrant, be charged with escape from confinement under
Article 69, or otherwise by an appropriate specification under Article
96. Until actual execution of the dishonorable discharge the prisoner
is subject to Article 61, even though the dishonorable discharge may
have been ordered executed.

Proof.—If the accused fails to appear at or goes from a place of
duty—

(@) That a certain authority appointed a certain time and place for
-a certain duty by the accused as alleged ; and () that the accused failed
to report to the place at the proper time, or, having so reported, went
from the same without authority from anyone competent to give him
leave to do so. .

If the accused is charged with absentmg himself without ploper
leave— :



1260 203

(¢) That the accused absented himself from his command, guard,
quarters, station, or camp for a certain period, as alleged; and ()
that such absence was Wlthout a,uthorlty from anyone competent to
-give him leave.

If the accused is charged w1th absentmg himself without proper
leave from his guard with intent to abandon the same— .

(a) That the accused absented himself from his guard as alleged;
-(b) that the absence was without authority from anyone compétent to
give him leave; and (¢) facts and circumstances indicating'that the
accused 1ntended to abandon his guard. -

If the accused is charged with absentmg himself with the mtent to
avoid maneuvers—

. (@) - That the accused absented himself from his guard, quarters,
or camp for a certain period, as alleged; () that the accused knew
or had good cause to know that such absence would occur during a
part of a period of maneuvers or field exercises; (¢) facts and cir-
cumstances 1ndlcat1ng that the accused intended to avoid service dur-
ing all or part of a period of maneuvers or field exercises.

,In connection with proof of absence without leave, see 130 (Docu-
mentary Evidence), and 146« (Discussion of absence without leave
as element of desertion).

150. SIXTY-SECOND ARTICLE or WAR

DISRESPECT TOWARD THD ifPRESIDEN’l‘ VICE PRESIDENT AND
~CERTAIN OTHER OFFICIALS

DlSCllSSlOI‘l.——ThlS article covers both (1) words which are disre-
spectful or contemptuous in themselves, such as abusive epithets, de-
nunciatory or contemptuous expressions, or intemperate or malevolent
comments upon official or personal acts; and (2) words which are
disrespectful or contemptuous because of the connection in which used
and the surrounding circumstances. :

The person against whom the words are used must be occupymg one
of the offices named at the time of the offense. However, it is imma-
terial whether the words are spoken against him in his official or
private capacity.

The language must be disrespectful or contemptuous. Adverse

" eriticism of the Government, or of the President or Congress, in the
course of a political discussion, even though emphatically expressed,
if not intended to be personally disrespectful, should not be charged
as a violation of the article. Similarly expressions of opinion made in
a purely private conversation should not ordinarily be made the basis
for a court-martial charge. However, any written publications given
broad circulation, or the utterance of disrespectful or contemptuous



words in the presence of military 1nfer10rs, would constitute an ag—
gravation of the offense.

Truth or falsity of the statements made is generally 1mmater1a1
since the gist of the offense is the contemptuous or d1srespectfu1 char-
acter of the language used.

Proof.—(a) That the accused used certain contemptuous or disre-
-spectful words against the President, or other of the authorities men-
tioned in the article, as alleged; and (b) if the words are not in them-
selves contemptuous or disrespectful, that they were used under
certain circumstances or in a certain connection giving them the char-
acter of contemptuous or disrespectful words, as alleged.

151. SIXTY-THIRD ARTICLE OF WAR
DISRESPECT TOWARD A SUPERIOR OFFICER

Discussion—The disrespectful behavior contemplated by this arti-
cle is such as detracts from the respect due to the authority and person
of a superior officer. It may consist of acts or language, however
expressed. .

It is not essential that the dlsl‘espectful behavior be in the presence
of the superior, but in general it is considered objectionable to -hold
one accountable under this article for what was said or done by him
in a purely private conversation.

The “superior officer” toward whom the dlsrespectful behavmr is
directed need not be in the chain of command over the accused, nor
need he be in the execution of his office. It is ordinarily suﬂicient that
ke be any officer senior in rank to the accused. However, under certain
circumstances a superior officer may not be senior in rank; a line
officer, though inferior in rank, may be the commanding officer, and
thus the supemor ofa staff oﬂicer in the orgamzatlon such as a medical
officer.

Disrespect by words may be conveyed by opprobrious epithets or
other contemptuous or denunclatory language. Disrespect by acts may
‘be exhibited in a variety of modes—as neglecting the customary salute,
by a marked disdain, indifference, insolence, impertinence, undue fa-
miliarity, or other rudeness in the presence of the superior officer.

Where the accused did not know the person against whom the acts
or words were directed was his super101 officer, such lack of knowledge
‘is a defense.

Proof.— (@) That the accused did or omitted to do certain acts or
used certain language to or concerning a certain officer, as alleged;
() that the behavior involved in such acts, omissions or words was,
under certain-circumstances, or in a certain connection, or with a
certain meaning, as alleged; and (¢) that the officer toward whom the
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acts, omissions, or words were directed was the superior oﬂicer of the
accused.

152. SIXTY—FOURTH ARTICLE OF ‘WAR

a. ASSAULTING SUPERIOR OFFICER

Discussion.—The phrase “on any pretense whatsoever” is not to be
understood as-excluding as a defense the fact that the striking was
done in legitimate self-defense or in the dlscharge of some duty,
such asis enjoined by Article 67.

By “superior officer” is meant not only the commanding officer of
the accused, whatever may be the relative rank of the two, but any
other commissioned officer of rank superior to that of the accused.
That the accused did not know the officer to be his superior is avail-
able as a defense.

The word “strikes” means an intentional blow with anythlng by
which.a blow can be given.

- The phrase “draws or lifts up any weapon agalnst” covers any
simple assault committed in the manner stated. The weapon chiefly
had in view by the word “draw” is no doubt the sword ; the term does,
however, apply to a bayonet in a sheath, or to a pistol, and the draw-
ing -of either in an-aggressive manner or the raising or brandishing
of the same in a threatening manner in the presence of the superior
and at him is the sort of act contemplated. The raising in a threat-
ening manner of a firearm, whether or not loaded, or of a club, or
of any implement or thing by Whlch a serious blow could be glven, is
within the descrlptlon “lifts up”. :

- The phrase “offers.any. violence agamst him” comprises any form
of battery or of mere assault not embraced in the preceding more
specific terms “strikes” and “draws or lifts up”. But if not executed
the violence must be physically attempted or menaced. A mere
threatening in words is not an offering of violence in the sense of thls
article. ' '

An officer is-in the executlon of his office when engaged in any act
or service required or authorized to be done by him by statute, regula-
tion, the order of a superior, or military usage. In general, any strik-
ing or use of violence against any superior officer by a person subject
to military law, over whom it is the duty of that superior officer to
maintain discipline at the time, would be striking or using violence
against him in the execution of his office. A commanding officer of a
unit in the field in the actual exercise of command is generally con-
sidered to be on duty at all times.  See 178. :

A discharged general prisoner or other civilian sub]ect to mlhtal v
law [A. W. 2 (d)] and under the command -of an officer is subject to
the provisions of this article.
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Proof.—(a) That the accused struck a certain officer; or drew or
lifted up a weapon against him, or offered violence against him, as
alleged; (b) that the officer was the superior officer of the accused at
the time; and (¢) that the super1or oﬂicer was in the execution of his
office at the time. :

b. DISOBEYING SUPERIOR OFFIGER

Discussion.—The willful disobedience contemplated is such asshows
an intentional defiance of authority, as when a soldier is given an
order by an officer to do or cease doing a particular thing at once and
refuses or deliberately omits to do what is ordered. A neglect to
comply with an order through heedlessness, remissness, or forgetful-
ness is an offense chargeable under Article 96. If the order to a
person is to be executed in the future, a statement by him to the effect
that he intends to disobey it is not an offense under Article 64,
although carrying out that intention may be.

The order must relate to-military duty and be one which the superior
officer is authorized under the circumstances to give the accused.
Disobedience of an order which has for its sole object the attainment
of some private end, or which is given for the sole purpose of increas-
ing the penalty for an offense. which it is expected the accused may
comumit, is not punishable under this article.

A person cannot be convicted under this article if the order was
illegal ; but an order requiring the performance of a military duty or
act is presumed to be lawful and is disobeyed at the peril of the subor-
dinate. Acts involved in the disobedience of an illegal order might
under some mrcumstances be charged as insubordination under
Article 96.

That obedience to a command 1nv01ved a violation of the religious

scruples of the accused is not a defense.

The order must be directed to the subordinate personally. Failure
to comply with the general or standing orders of a command, or with
the Army Regulations, is not an offense under this article, but under
Article 96; a nonperformance by a subordinate of any mere routine
duty is likewise a violation of Article 96, and not of this article.

The form of an order is immaterial, as is the method by which it is
transmitted to the accused, but the communication must amount to an
order, and the accused must know that it is from his superior officer;
that is, a commissioned officer who is authorized to give the order
whether he is superior in rank to the accused or not.

. Proof.—(a) That the accused received a certain command from a
certain officer as alleged; (b) that such officer was the superior officer
~of the accused ; and (¢) that the accused w1llfully disobeyed the com-
mand. A command of a superior officer is presumed to be a lawful
command.



92630 - 207
153. SIXTY-FIFTH ARTICLE OF WAR

a. ASSAULTING A WARRANT OFFICDR OR A NONCOMMISSIONED
OF‘FICER

Dlscuselon.—Thls artlcle has the same Ueneral objects with respect
to warrant officers and noncommissioned officers as Articles 63 and 64
have with respect to commissioned officers, namely, to insure obedience
to their lawful orders, and to protect them from violence, insult, or
disrespect. An assault by a general prisoner whose dishonorable or
bad conduct discharge has been executed, or by any other civilian
subject to military law, upon a warrant officer or noncommissioned
officer should be charged under Article 96.

The terms “willfully disobeys”, “lawful”, and “in the execution of
_ his office” are used in the same sense as in Article 64; and the term
“order” is used in the same sense as “command” in Article 64.

For the definition of assault, see 180%. The part of this article re-
lating to assaults covers any unlawful violence against a warrant officer
or a noncommissioned officer in the execution of his office, whether such
- violence is merely threatened or is advanced in any degree toward

application.
Proof.—(a) That the accused soldier struck a certain warrant of-
ficer or noncommissioned officer as alleged, or assaulted or attempted
or threatened to strike or assault him in a certain manner, as alleged ;
and (b) that such violence was done, attempted, or threatened while
the warrant officer or noncommissioned officer was in the execution of
his office.

b. DISOBEYING A WARRANT OFFICER OR A NONCOMMISSIONED
OFFICER

Discussion.—See discussion under 153¢. The article does not in-
clude an acting noncommissioned officer nor a military policeman who
is not in fact a warrant officer or a noncommissioned officer.

Proof.—(a) That the accused soldier received a certain order from
a certain warrant officer or noncommissioned officer, as alleged ; and
(b) that the order was given while the warrant officer or noncom-
missioned officer was in the execution of his office; and (¢) that the
~accused soldier willfully disobeyed the order. Aun order from a war-
rant officer or a noncommissioned officer in the execution of his office
is presumed to be a lawful order.

¢. USING THREATENING OR INSULTING LANGUAGE OR BEHAVING IN
AN INSUBORDINATE OR DISRESPECTFUL MANNER TOWARD A WAR-
RANT OFFICER OR A NONCOMMISSIONED OFFICER

Discussion.—The word “toward” limits the application of this part
of the article to language and behavior within sight or hearing of the
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warrant officer or noncommissioned officer concerned, the word not
being used in the same sense as in Article 63.

Proof.— (@) That the accused used language or did or omltted to
do acts under certain circumstances, or in a manner, or with an intended
meaning, as alleged; (b) that such language or behavior was used’
toward and within the sight or hearing of a certain warrant officer
or noncommissioned officer; and (¢) that the warrant officer or non-
commissioned officer was in the execution of his office at the time.

154, SIXTY-SIXTH ARTICLE OF WAR
. a. GENERAL

- Mutiny imports. collective insubordination and necessarily includes
some combination of two or more persons in resisting lawful military
authority. Sedition implies the raising of a commotion or disturbance
against the State; it is a revolt against legitimate authority and differs
from mutiny in that it implies a resistance to lawful civil power.

The concert of insubordination contemplated in mutiny or sedition
need not be preconceived nor is it necessary that the act of insubordi-
nation be active or violent. It may consist simply in a persistant and
concerted refusal or om1ss1on to obey orders, or to do duty, with an
insubordinate intent.

The intent which distinguishes mutiny or sedition is the intent to -
resist lawful authority in combination with others. The intent to
create a mutiny or sedition may be declared in words or, as in all
other cases, it may be inferred from acts done or from the surrounding
circumstances.

b. ATTEMPTING TO CREATE A MUTINY

Discussion.—An attempt to commit a crime is an act done with
specific intent to commit the particular crime and proximately tending
to, but falling short of, its consummation. There must be an apparent
pos‘51b1hty to commit the crime in thé manner specified. Although
material in extenuation, voluntary abandonment of purpose after
an act constituting an attempt is not a defense.

A single individual may harbor an intent to create a mutiny and
may commit some overt act tending to create a mutiny and so be
guilty of an attempt to create a mutiny, whether he was joined by
others, and whether or not a mutiny actually followed.

Proof.—(a) An act or acts of accused which proximately tended
to create a certain intended or actual collective insubordination; (%)
a specific intent to create a certain intended or actual collective insub-
ordination ; and (¢) that the insubordination occurred or was intended
to oceur in a company, party, post, camp, detachment, guard, or other
command in the Army of the United States.
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- ¢. BEGINNING OR JOINING IN A MUTINY -

Discussion.—See 154a. There can be no actual mutiny until there
has been an overt act of insubordination joined in by two or more
persons. Therefore no person can be found guilty of beginning or
joining-in a mutiny unless an overt act of mutiny is proved. A person
is not guilty of beginning a mutiny unless he is the first, or among
the first, to commit an overt act of mutiny; and a person cannot
join in a mutiny without joining in some overt act. Hence presence
of the accused at the scene of mutiny is necessary .in these two cases.

Proof.—(a) The occurrence of certain collective insubordination in
a company, party, post, camp, detachment, or other command in the
Army of the United States; and () that the accused began or joined
in that collective insubordination

a. CAUSING OR EXCITING A MUTINY

Discussion.—See 154¢. Asin 1540, no person can be guilty of caus-
ing or exciting a mutiny unless an overt act of mutiny follows his
efforts. But a person may excite or cause a mutiny without taking
personal part in, or being present at, the demonstratlons of mutiny
which result from his activities. :

Proof.— (&) The occurrence of certain collectlve 1nsubord1nat10n in
a certain company, party, post, camp, detachment, or guard, or other
command in the Army of the United States; and (&) acts of the ac-
cused tending to cause or excite the certain collective insubordination.

155. SIXTY-SEVENTH ARTICLE OF WAR

a¢. FATLURRE TO SUPPRESS MUTINY OR SEDITION

Discussion.—See 154, 'The article apphes only to officers and sol-
diers. Similar acts or omissions by other persons subject to mlhtary
law are chargeable under Article 96.

'One is not present at a mutiny unless an act or acts of collective
insubordination occur in his presence. -

The article requires of an officer or solder “his utmost endeavor” to
suppress a mutiny or sedition at which he is present. When such
extreme measures are reasonably necessary under the circumstances,
the use of a dangerous weapon and the taking of life are required
but the use of more force than is reasonably necessary under the cir-
cumstances is an offense.  See 180a (Manslaughter).

Proof.—(a) The occurrence of an act or acts of collective insubor-
dination in the presence of the accused; and (&) acts or omissions of
the accused which constltute a failure to use his utmost endeavor to
suppress such acts.
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b. FAILURE TO GIVE INFORMATION OF MUTINY OR SEDITION

Discussion.—See 1550. When circumstances known to the accused
are such as would have caused a reasonable man in the same or similar
circurnstances to believe that a mutiny or sedition was impending,
these circumstances will be sufficient to charge the accused with such
“reason to believe” as will render him culpable under the article.

It is not a necessary element of the crime that the impending mutiny
or sedition materialize. '

“Delay” imports the lapse of an unreasonable time without action.

Proof.—(a) That the accused knew that a mutiny or sedition was
. impending or that he knew of circumstances that would have induced
in a reasonable man a belief that a mutiny or sedition was impending;
and (&) acts or omissions of the accused which constitute a failure or
unreasonable delay in informing his commanding officer of hlS knowl—
edge or belief.

156. SIXTY-EIGHTH ARTICLE OF WAR
¢. DISOBEDIENCE OF ORDHRS INTO ARREST OR CONFINEMENT

Discussion.—A fray is a fight in a public place to the terror of
the people, in which acts of violence occur or dangerous weapons are
exhibited or threatened to be used. All persons aiding or abetting a
fray are principals. The word “fray” is thus seen to be somewhat
restrictive, but the words “quarrels” and “disorders” include any dis-
turbance of a cohtentious character from a mere war of words to a
rout or riot. : .

Tt is immaterial under the article whether the officer or other person
who tries to part or quell a quarrel, fray, or disorder is on a duty
status or not, as it is immaterial whether the persons engaged in the
quarrel, fray, or disorder are superior to him in rank or not.

It should appear that the power conferred by the article was being
exercised for the purpose stated, and therefore the charges and proof
should refer to the order given durmg the disorder. It should be made
to appear that the accused heard or understood the order and knew
that the person giving it was an officer or noncommissioned officer, or
other person authorized by the article to give the order.

Proof.—(a) That the accused was a participant in a certain quarrel,
fray, or disorder occurring among persons subject to military law;
(3) that during the disorder a certain officer, or other authorized per-
son, ordered the accused into arrest or confinement as alleged, with a
view to quell or part the disorder; and (c¢) that the accused refused to
obey.



1157 911

b. THREATENING, DRAWING A WEAPON UPON, OR OFFERING VIOLENCE
TO, AN OFFICER, WARRANT OFFICER, BAND LEADER OR NONCOM-
MISSIONED OFFICER

Discussion.—See discussion in 153, 154 and 156a. The word
“threat” as here used includes any menacmg actlon, either by gesture
or by words.

Proof.—The proof of the second, third, and fourth offenses defined
by the article should follow in form and essentials the proof in
156a, except that, instead of proving a refusal to obey, drawing a
weapon, making a threat, or doing violence must be proved as the
consummation of the particular offense.

- 157. SIXTY-NINTH ARTICLE OF WAR

a. BREACH OF ARREST

Dlscussmn —-—The distinction between arrest and confinement lies
in the difference between the kinds of restraint imposed. In arrest
the restraint is moral restraint imposed by orders fixing the limits of
arrest or by the terms of this article (195). Confinement imports
some physical restraint (19¢).

The offense of breach of arrest is committed when the person in
arrest infringes the limits set by orders or by Article 69, and the
Intention or motive that actuated him is immaterial to the issue of
"guilt, though, of course, proof of inadvertence or bona fide mistake
is admissible in extenuation. Innocence of the offense with respect to
which an arrest or confinement may have been imposed is not a defense.
A person cannot be convicted of a violation of this article if the arrest
or confinement was in fact illegal. However, the circumstances of a
breach of an illegal restraint may subject the person breaking such
restraint to a prosecution under some other article. For example, if
a prisoner in making an escape assaults a sentinel, the fact that the
confinement was illegal would not be a defense to a prosecution for
the assault. It is imamaterial whether the breach of arrest or. escape
from confinement took place before or after trial, acquittal, or sen-
tence. A violation of a restraint on liberty other than arrest or con-
finement, as an administrative restriction imposed in the interests of
training, discipline, or medical quarantine, or the restraint imposed
on g prisoner paroled to work within certain limits, should be charged
under Article 96. For authority to release from arrest, see 21.

Proof.—(a) That the accused was duly placed in arrest; and (d)
that before he was set at liberty by proper authority he transgressed
the limits fixed by Article 69 or by the orders of proper authority.
An arrest is presumed to be legal.
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b. ESCAPE FROM CONFINEMENT

Discussion.—See 157a. An escape may be either with or without
force or artifice, and either with or without the consent of the cus-
todian. Any completed casting-off -of the restraint of confinement,
before being set at liberty by proper authority, is an escape from:con-
finement, and lack of effectiveness of the physical restraint imposed
is immaterial to the issue of guilt. 'An escape is not complete until
the prisorer has, momentarily, at least, freed himself from the re-
straint of his confinement; so, if the movement toward escape is
opposed, or before it is completed an immediate pursuit follows, there
will be no escape until opposition is overcome or pursuit is shaken off.-
In cases in which the escape is not completed the offense should be
charged as an attempt.under Article 96,

Proof.—(a2) That the accused was duly placed in confinement; and
(6) that he freed himself from the restraint of his confinement- before
he had been set at liberty by proper auth01 ity. A confinement is pre-
sumed to be legal.

' 158. SEVENTIETH ARTICLE OF WAR

" UNNECESSARY DELAYS IN INVESTIGATING OR DISPOSING OF
CHARGES

Discussion.—The purpose of this article is to insure expedition in
the disposition of court-martial charges and punishment of an officer
responsible for unnecessary delay. See 26, 34, and 35.

By its terms, Article 70 applies only to officers-and is applicable
only when the accused has been placed in arrest or confinement. Un-
necessary delays in disposing of charges concerning which there has
been no arrest or confinement, while less serious than those denounced
by this article, are nevertheless violative of good order and military
discipline, and may properly be chargeable under Article 96.

- The article applies to an investigating officer and to any other officer
whose duties require him to act with reference to-court-mar tlal charges
or the disposition thereof. :

Proof.—(a) That the accused was the 1nvest1gating officer directed
to investigate certain charges, or that he was an officer charged with
certain duties in connection with certain charges, as alleged, such
charges being against an accused person who was then in arrest or
confinement, as specified; (b) that unnecessary delay occurred in the
making of the investigation, or in the disposition of the charges prior
to the final conclusion thereof, as alleged ; and (¢) facts and circum-
stances indicating that the accused was responsible for the unneces-
sary delay. :
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159. SEVENTY-FIRST ARTICLE OF WAR
' REFUSING TO RECEIVE OR KEEP PRISONER DULY COMMITTED

Discussion.—The words “commander of a guard” include a com-
mander of any rank or grade, and may include a noncommissioned
offic@ or other soldier. The term “any prisoner” includes civil as well
as military prisoners who are committed according to the terms of
the article. A provost marshal or commander of a guard may in his
discretion, but upon his own respon51b111ty, receive a prisoner without
an account of the charge against him or other due formality of com-
mitment; he must receive the prisoner when accompanied by the re-
quired account in writing signed by the committing officer.

A mere name or description. of the offense charged in common
parlance, when written and s1gned by the com_tnlttlng officer, is a
sufficient “account in wrltlng

Proof.— (a) That the accused was a provost marshal or commander
of a guard in the military forces of the United States; () that a
certain prisoner was committed to his charge by a certain officer
belonging to the forces of the United States; (¢) that at the time
of commitment the committing officer delivered to the accused a written
account, of the crime or offense charged against the prisoner, which
account was signed by the commlttmg officer; and (&) that the accused
refused to receive or keep the prisoner.

160. SEVENTY-SECOND ARTICLE OF WAR

FAILING TO RENDER REPORT OF PRISONERS

Discussion.—See 159. The term “commandmg officer” refers to
the commander to whom the guard report is properly made.
Proof.—(a) That the accused was the commander of a certain
guard in the military forces of the United States; (&) that a prisoner
was committed to his charge; and (¢) that the accused failed to make
a report in writing within 24 hours after the confinement, or as soon
as the accused was relieved from his guard, or. failed to set forth in
his report in writing one or more of the particulars prescribed in the
article, as alleged.

161. SEVENTY-THIRD ARTICLE OF WAR
" 4. RELBASING A PRISONER WITHOUT PROPER AﬁTHORITf

'Discussion.—The words “any prlsonel” inc]ude a civilian or mili-
tary prisoner. ‘
‘While a commander of the guard must receive a prisoner properly
committed by any officer, the power of the committing officer ceases
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as soon as he has committed the prisoner, and he is not, as such com-
mitting officer, a “proper authority” to order a release. Normally,
the lowest authority competent to order release is the commanding
officer of the command of which the prison, stockade, or guard holding
the prisoner, is a part. See 21.

An officer may receive in his charge a prisoner not commltted in
strict compliance with the terms of Article 71 or other law (see 159),
and a prisoner having been so received has been. “July committed”.

The release of a prlsoner is a removal of restraint by the custodian
rather than by the prisoner. ercmnstances which justify charges
against the custodian for release of a pr1soner without proper au-
thority will not justify charges against the prisoner for escape from
confinement. However, the offense of escape from confinement and
that of suﬂ'ermg a prisoner to escape through neglect or.through
des1gn, may arise out of the same occurrence. -

charge of the accused ; and (b) that the accused released him ‘without
proper authorlty

b. SUFFERING A PRISONER TO ESCAPE THROUGH NEGLECT

Discussion.—See 161a. The word “neglect” is here used in the
same sense as the word “negligence”. |

Negligence is a relative term. It is deﬁned in law as the absence
of due care. The legal standard of care is that which would have
been taken by a reasonably prudent man in the same or similar cir-
cumstances. This test applies the standard required of persons act-
ing in the capacity in which the accused was acting. Thus, if the
accused is an officer, the test will be, “How would a reasonably pru-
dent, officer have acted?” If the circumstances would have indicated
to a reasonably prudent officer that a very high order of care was
required to prevent escape, then the accused must be held to a very
high order of care. The test is thus elastic, loglcal and just.

A prisoner cannot be said to have escaped until he has overcome
the opposition that restrained him and shaken off 1mmed1ate pursuit.
If he escapes, the fact that he returns, is taken in a fresh pursuit,
is killed, or dies is not a defense to a cha,rge of havmg suffered him
‘to escape through neglect,

Proof.—(a) That a certain prisoner was duly committed to the
charge of the accused; () that the prisoner escaped (e) that the
accused did not take such care to prevent escape as a reasonably
prudent person, acting in the capacity in which the accused was act-
ing, would have taken in the same or similar cu‘cumstances and (2)
that the escape was the proximate result of the neglect of the accused.
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¢. SUFFERING A PRISONER TO ESCAPE THROUGH  DESIGN

Discussion.—See 161¢ and 5. In law a wrongful act is designed
when it is intended or when it results from conduct so shockingly
and grossly devoid of care as to leave room for no reasonable inference
but that the act was contemplated as an extremely probable result
of the course of conduct followed. Thus, on a charge of suffering
a prisoner to escape through design, evidence of gross negligence
may be received as probative of design.

It sometimes happens that a prisoner has been permltted larger
limits than should have been allowed, and an escape is consummated
without hindrance. It does not follow that such an escape is neces-
sarily to be considered as designed. The conduct of the responsible
custodian is to be examined in-the light of all the circumstances of
the case, the gravity of the crime with which the prisoner is charged,
the probability of his return, and the intention and motives of the
custodian.

Proof.—(a) That a certain prisoner was duly committed to the
charge of the accused; () a design of the accused to suffer the escape
of that prisoner; and (¢) that the prisoner escaped as a result of the
carrying out of the design of the accused.

162. SEVENTY-FOURTH ARTICLE OF WAR

DELIVERY OF ACCUSED MILITARY PERSONNEL TO CIVIL AUTHORITIES

- Discussion.—For discussions of concurrent jurisdiction see 11 and
68. Department of the Army policy in regard to the delivery of mili-
tary personnel to the civil authorities, subject to the requirements of
this article, is announced from time to time in AR 600-355.

The punitive provisions of Article 74 apply only to commanding
officers and only in time of peace. The provision requiring “utmost
endeavor” by a commanding officer in delivering or assisting in the
apprehension of an accused person is to be construed in a reasonable
sense with reference to the circumstances of the particular case.
Mere inadvertent omission is not an offense under this article; the
offense contemplates only refusals and willful neglects to act.

Proof.—(a) That the ,accused was the commanding officer of a
certain post or command; (b) that a person subject to military law
was accused of a certain crime or offense, committed within the geo-
graphlcal limits of the United States and the District of Columbia;
(¢) that application was duly made to the accused officer, by a proper
civil authority, to deliver such accused person to civil authorities, or
to assist the civil officers of justice in apprehending and securing
him; (d) that the application eéstablished the duty of the accused
' 808220°—48——15
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to deliver the offender; and (¢) acts or omissions of the accused officer.
which constitute a refusal or willful neglect to deliver such accused
person or to aid in apprehending or securing him.

163. SEVENTY-FIFTH ARTICLE OF WAR
¢. MISBEHAVIOR BEFORE THE ENEMY

Discussion.—Misbehavior is not confined to acts of cowardice. It
is a general term, and as here used it renders culpable under the article
any conduct by an officer or soldier not conformable to the standard of
behavior before the enemy set by the custom of our arms. Running
away is but a particular form of misbehavior specifically made punish-

" able by this article,

“The enemy” includes not merely the organized forces of the enemy
in time of war, but also imports any hostile body that our forces may
be opposing, such as a rebellious mob or a band of rénegades. Whether
a person is “before the enemy” is not a question of definite distance,
but is one of tactical relation. For example, a member of an antiair-
craft gun crew charged with opposing anticipated attack from the
-air, or 2 member of a unit about to meve into combat may be before
the enemy although miles from the enemy lines. On the other hand,
an organization some distance from the front which is not a part of
a tactical operati’on then going on or in immediate prospect is not
“before the enemy” within the meaning of this article.

Under this clause may be charged any act of treason, cowardlce,
msubordmatmn, or like conduct committed by an officer or soldier in
.the presence of the enemy. Self-maiming may be within this clause.

Proof.—(a) That the accused was serving in the presence of an
enemy; and (b) acts or omissions constituting misbehavior of the
accused as alleged.

5. RUNNING AWAY BEFORE THE ENEMY

Discussion.—See 163a.
Proof.—(a) That the accused was serving in the presence of an
enemy; and (b) that he misbehaved himself by running away.

0. SHAMEFULLY ABANDONING OR DELIVERING UP ANY COMMAND

Discussion.—This provision concerns primarily commanding of-
ficers chargeable with responsibility for defending a particular fort,
post, guard, or command.. Abandonment by a subordinate would
ordinarily be charged as misbehavior or running away.

The words ““deliver up” are synonymous with “surrender.”

Surrender or abandonment of a command by an officer charged with
its defense can be justified only by the utmost necessity or extremity.
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‘Surrender or abandonment without such absolute necessity is shame-
" ful within the meaning of this article.

Proof.—(a) That the accused was charged by orders or by circum-
stances with the duty to defend a certain fort, post, camp, guard or
other command; and (b) that without justification he abandoned it
or surrendered it.

d. ENDANGERING THb SAFETY OF A COMMAND BY MISCONDUCT,
DISOBEDIENCE OR NEGLECT

Discussion.—Misconduct implies a wrongful intention and not a
mere error of judgment. Carelessness or negligence, or other conduct
below the standard reasonably expected of the individual under the
circumstances, constitutes “neglect” as used in the article. :

Proof.—(a) That it was the duty of the accused to defend a cer-
tain fort, post, camp, guard, or other command; (&) that he committed
certain misconduct, disocbedience, or neglect as alleged; and (¢) that
thereby he endangered the safety of the command.

e. SPEAKING WORDS INDUCING OTHERS TO MISBEHAVE, RUN AWAY
OR ABANDON, DELIVER UP OR ENDANGER THE SAFETY
OF ANY COMMAND -

Discussion.—This provision covers the speaking of words which
induce others to commit any of the offenses previously referred to in
the article. Unless the words induce others to such misconduct there
is no offense under this provision. However, the uttering of words
having a natural tendency to cause such action by others, even though
they do not in fact do so, may constitute misbehavior of the speaker
under the first clause of the article.

Proof.—(a) That some person other than the accused misbehaved
in the presence of the enemy, or ran away, or abandoned or delivered
up, or by some misconduct, disobedience, or neglect endangered the
safety of a command Whlch it was his duty to defend; and (&) that
such action was induced by words spoken by the accused as alleged.

7. CASTING AWAY ARMS OR AMMUNITION

Proof.—(a) That the accused was serving in the presence of the
enemy; and (b) that he cast away certain arms or ammunition, as
specified.

g. QUITTING POST OR COLORS TO PLUNDER OR PILLAGE

Discussion.—The essence of this offense is leaving the place of duty
with intent to pillage or plunder. The mere leaving with that pur-
pose is sufficient -even though the plunder or pillage may not be
consummated.
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“Post” includes any place of duty; whether permanent or temporary,
fixed or mobile. The words “plunder or pillage” are construed as
meaning to seize or appropriate public or private property.

" Proof.—(a) That the accused while before the enemy left his post
or other place of duty; and (&) that his intention in so leaving was
to seize or appropriate, by force or violence, public or private property.

k. OCCASIONING FALSE ALARMS

Dlscusswn —This clause covers any spreadlng of false or disturb-
ing rumors or reports, as well as the false giving of established alarm
signals. 'The offense is committed if an alarm is given. without any
reasonable cause, even though there may have been no willful intent.

Proof.—(a) That an alarm was occasioned in a certain camp, garri-
son or quarters; (b) conduct of the accused which occasioned the
alarm; and (¢) that the alarm was false, or without any reasonable or
sufficient justification.

164, SEVENTY-SIXTH ARTICLE OF WAR

SUBORDINATES COMPELLING COMMANDER TO SURRENDER

Discussion.—When the surrender or abandonment of a command
is induced or attempted to be brought about by words spoken, the
offense should be charged under Article 75. If the surrender or aban-
donment is compelled or attempted to be compelled by acts rather than
words, the charge may be laid under the present article.

The offenses here contemplated are similar to a mutiny or attempted
‘mutiny designed to bring about the surrender or abandonment of a
command. Unlike mutiny, however, concert of action is not an essen-
tial element of the offenses under this article. The offense of compel-
ling the giving up or abandonment of any command is not complete
until the command is abandoned or given up to the enemy. The
offense of attempting to compel any commander of any command. to
give it up to the enemy does not require actual abandonment or sur- i
render, but there must be some act done with this purpose in view,
even though it may fall short of an actual accomplishment of the
purpose. See paragraph 163¢ for the meaning of “abandon”; to “give
up” is to be interpreted as meaning the same as “delivers up” in para-
graph 163¢.

Proof.—(a) That a certain commander was in command of a garri-
son, fort, post, camp, guard, or other command ; and () acts or omis-
sions of the accused resulting in the abandonment or giving up of the
command, or done with the intent or purpose of compelling such
commander to abandon it or give it up to the enemy.
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- 165. SEVENTY-SEVENTH ARTICLE OF WAR

4. MAKING KNOWN THE PAROLE OR COUNTERSIGN TO ONE NOT
ENTITLED TO RECEIVE IT

Dlscussmn.—-A counter51gn is a word given from the principal
headquarters of a command to aid guards and sentinels in their scru-
tiny of persons who apply to pass the lines. It consists of a secret
challenge and a password. A parole is a word used as a check on the
countersign; it is imparted only to those who are entitled to inspect
guards and to commanders of guards. See FM 26-5.

The class of persons entitled to receive the countersign will expand
and contract under the varying circumstances of war. Who these
persons are will be determined largely, in any particular case, by the
general or special orders under which the accused was acting. It isno
defense under the terms of this article that the accused did not know
that the person to whom he communicated the countersign or parole
was not entitled to receive it. Before imparting such a word a person
subject to military law must determine at his peril that the person to
whom he presumes to make known the word is a person authorized to
receive it. 7

The intent or motive that actuated the accused is immaterial to the
issue of guilt, as would also be the circumstance that the imparting was
negligent or inadvertent. It is likewise immaterial whether the
accused had himself received the password in the regular course of
duty or whether he obtained it in some other way.

Proof.—(a) That the accussed made known the counters1gn or
parole to a certain person, known or unknown, and (&) that such per-
son was not entitled to receive it.

b. GIVING A PAROLE OR COUNTERSIGN DIFFERENT FROM THAT
. RECEIVED

Proof.—(a) That the accused received a certain countersign or
parole; and (&) that he gave a parole or countersign different from that
which he received to a person to whom he had a duty to give the correct
countersign or parole.

166. SEVENTY-EIGHTH ARTICLE OF WAR
FORCING A SAFEGUARD

Discussion.—A safeguard is a detachment, guard, or - detail posted
by a commander for the purpose of protecting some person or persons,
place, or property. The term also includes a written order left by a
commander with an enemy subject or posted upon enemy property for
the protection of the individual or property concerned.
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Any trespass on the protection of the safeguard will constitute an
offense under the article, prowded that the accused was aware of the
existence of the safeguard. -

Proof.—(a) That a safeguard had been issued or posted for the
protection of a certain person or persons, place or property, as alleged ;
and (%) that, with knowledge of the safeguard, or under circumstances
that charged him with notice thereof, the accused performed acts in
violation of its protection, as alleged.

167. SEVENTY-NINTH ARTICLE OF WAR

NEGLECTING TO SECURE OR MISAPPROPRIATING CAPTURED
ENEMY PROPERTY :

Discussion.—Immediately upon its capture from the enemy public
property becomes the property of the United States. Neither the
individual who takes it mor any other person has any private right
in such property. On the contrary, every person subject to military
law has an immediate duty to take such steps as are within his powers
and functions to secure such property to the service of the United
States and to protect it from destruction or loss. ’

Neglect to secure captured public property consists of a failure to
take the steps a reasonably prudent man, acting in the capacity in
which the accused was acting, would have taken in the same or similar
circumstances to secure the property in question to the service of the
United States. Wrongful appropriation of captured public. property
includes any unauthorized or unjustiﬁed act of appropriating or dis-
posing of the property which is inconsistent with the rights of the
United States.

Proof.—(a) That certain public property was captured from the
enemy; and (d) acts or omissions of the accused evidencing either (1)
failure to perform the responsibilities of a reasonably prudent man
acting in his capacity to secure such property for the service of the
United States, or (2) disposition or other appropriation of the ca,

tured public property inconsistent with the right of the United Staf
to complete ownership thereof.

168. EIGHTIETH ARTICLE OF WAR
a. DEALING IN CAPTURED OR ABANDONED PROPERTY

Discussion.—This article is somewhat broader than Article 79 in
that it protects private, public, abandoned, and captured property.
It covers any dealing in or disposition of abandoned or captured prop-
erty whereby the accused receives or expects to receive some profit or
other advantage to himself or anyone connected with him. It pro-
hibits receipt as well as disposition by barter, gift, pledge, lease, or
loan. It forbids the destruction or abandonment of the property.
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The expectation of profit need not be founded on any specific under-
standing; it is enough if the prohibited act be done for the purpose
or in the hope of benefit or advantage, pecuniary or otherwise.

- Proof.—(a) That the accused has disposed of, dealt in, received,
or otherwise handled certain public or private captured or abandoned
property; and (%) that by so doing the accused received or expected
some profit or advantage to himself or to a certain person connected
in a certain manner with himself, as alleged.

b. FAILING TO REPORT AND TURN OVER CAPTURED OR ABANDONED
" PROPERTY

Discussion.—See 168¢. Reports of receipt of captured or aban-
dl)ned property are to be made direct or through such channels as are
required by current regulations or orders or the customs of the service.
“Proper authority” is any authority competent to order disposition
of the property in question.

Proof.—(a) That certain captured or abandoned public or prlvate
property came into the possession, custody, or control of the accused;
and () acts or omissions of the accused evidencing his failure to report
to proper authority the receipt thereof, and his failure to turn it over as
required. :

169. EIGHTY-FIRST ARTICLE OF WAR

This article denounces offenses by all persons whether or not other-
wise subject to military law. Trial of offenders may be by court-
martial or by military commission.

¢. RELIEVING OR ATTEMP’I‘ING TO RELIEVE THE ENEMY

Discussion.—“Enemy” imports citizens as well as soldiers and does
not restrict itself to the enemy government or its army. All the
citizens of one belligerent are enemies of the government and of all the
citizens of the other.

To relieve the enemy as used in this article is equivalent to furnish-
ing it with the arms, ammunition, supplies, money, or other things as
denounced in the article. It is immaterial whether the articles
furnished are needed by the enemy or whether the transaction is a dona-
tion or sale, Knowledge or intent is not an essential in proof of this
offense. '

Proof.—That the accused either directly or indirectly furnished or
attempted to furnish the enemy with certain arms, ammunition, sup-
plies, money, or other thing, as alleged.

b. HARBORING OR PROTECTING THE ENEMY

Discussion.—See. 1694. An enemy is harbored or protected when
he is shielded, either physically or by use of any artifice, aid or repre-
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sentation, from any injury or misfortune which in the chance of war
may befall him. It must appear that the offense is knowingly com-
mitted, but circumstances sufficient to put a reasonable man -on notlce
will be sufficient to charge the accused with notice.

. Proof.—(a) That the accused harbored or protected a certaln per-
son; and (&) that the person so protected was an enemy, and that the
accused had notice or was chargeable with notice of that fact. :

¢. HOLDING CORRESPON’DENCE WITH THE ENEMY

Discussion —Correspondence does not necessarlly import a mutual
exchange of communication. The law requires absolute noninter-
course, and any unauthorized communication, no matter what may be
its tenor or intent, is here denounced. The prohibition lies against any
method of communication whatsoever, and the offense is complete the
moment the communication issues from the accused, whether it reaches
its destination or not. The words “directly or indirectly” apply to this
offense. It is essential to prove that the offense was k:nowmgly
committed. o

Citizens of neutral powers 1es1dent in or visiting invaded or occupied
territory can claim no immunity from the customary laws of war
relating to communication with the enemy.

Proof.—(a) That the accused uttered a certain.communication, as
alleged; (&) that the communication was intended for a certain per-
son; and (¢) that the accused had notice or was chargeable with notice
that such person was an enemy.

d. GIVING INTELLIGENCE TO THE ENEMY

Discussion.—See 169¢. This is a particular case of corresponding
with the enemy, rendered more heinous by the fact that the communi-
cation contains intelligence that may be useful to the enemy for any
of the many reasons that make information valuable to bellige1ents
As in the precedlng case, knowledge must be proved, and it is imma-
terial to the issue of guilt whether the intelligence was conveyed by
direct or indirect means. The word “intelligence” imports that the
information conveyed is true or implies the truth, at least in part.

Proof.—(a) That the accused knowingly conveyed to the enemy
certain information, as alleged; and (&) that the information was
true, at least in part.

170. EIGHTY-SECOND ARTICLE OF WAR
BEING A SPY

Discussion.—The words “any person” bring within the jurisdiction
of courts-martial and military commissions all persons of whatever
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-nationality or status who may be accused of the offense denounced by
-the article.

The principal characterlstlc of this offense is a clandestme dissimu-
lation of the true object sought, which object.-is an endeavor to obtain
information with the intention of communicating it to the hostile
party. Thus, soldiers not wearing disguise, dispatch drivers, whether
soldiers or civilians, and persons in aircraft who carry out their mis-
sions openly and who have penetrated hostile lines are not to be con-
sidered spies, for the reason that, while they may have resorted to
concealment, they have practiced no dissimulation.

is necessary to prove an intent to communicate information to the
hostile party. This intent will very readily be inferred on proof of
a deceptive insinuation of the accused among our forces, but this
inference may be overcome by very clear evidence that the person had
come within the lines for a comparatively innocent purpose, as to
-visit his family or to reach his own lines by assuming a disguise.

It is not essential that the accused obtain the information sought or
that he communicate it. The offense is complete with the lurking or
dissimulation with intent to accomplish these objects.

A spy who, after rejoining the army to which. he belongs, is sub-
sequently captured by the enemy incurs no responsibility for his previ-
ous acts of espionage.

A person living in occupied territory who, without dissimulation,
merely reports what he sees or what he hears through agents to the
enemy may be charged under Article 81 with communicating with or
giving intelligence to the enemy, but he may not be charged under this
article with being a spy.

Proof.—(a) That the accused was found at a certain place within
our zone of operations, acting clandestinely, or under false pretenses;
and (&) that he was obtaining, or endeavoring to obtain, information
with intent to communicate it to the enemy.

'171. EIGHTY-THIRD ARTICLE OF WAR

SUFFERING THE LOSS, DAMAGE OR WRONGFUL DISPOSITION OF
MILITARY PROPERTY

Discussion.—This article concerns only military property belong-
ing to the United States. The loss, damage, or disposition may be said
to be willfully suffered by one who, knowing the act to be imminent or
actually going on, takes no steps to prevent it, as by a sentinel who,
seeing a small and readily extinguishable fire in a stack of hay on his
post, allows the hay to burn. A suffering through neglect implies
an omission to take such measures as were appropriate under the cir-
cumstances to prevent a probable loss, damage, or wrongful dis-
position.
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The willful or neglectful sufferance specified by the article may con-
sist in a deliberate violation or positive disregard of some specific in-
junction of law, regulations, or orders; or it may be evidenced by such
circumstances as a reckless or unwarranted personal use of the prop-
erty, causing or allowing it to remain exposed to the weather, inse-
curely housed, or not guarded ; permitting it-to be consumed, wasted,
or injured by other persons; loaning it to an irresponsible person by
whom it is damaged.

Proof.—(a) That certain military property. belonging to the
United States was lost, spoiled, damaged, or wrongfully disposed of in
the manner alleged; (5) that such loss, damage, or disposition was
suffered by the accused through a certain omission of duty on his part;
(¢) that such omission was willful or negligent as alleged; and (d)
the value of the property, as alleged.

Although there may be no direct evidence that the property was mili-
tary property belonging to the United States, still circumstantial evi-
dence such as evidence that the property shown to have been lost,
spoiled, damaged, or wrongfully disposed of by the accused was of a
type and kind issued for use in, or furnished and intended for the
military service, might together with other proved circumstances war-
rant the court in inferring that it was such military property.

172. EIGHTY-FOURTH ARTICLE OF WAR

@ SELLING OR WRONGFULLY DISPOSING OF MILITARY PROPERTY

Discussion.—The article applies to any property issued for use in
the military service, and the fact that the property sold, disposed of,
lost, or injured was issued to someone other than the accused is imma-
terial. “Clothing” includes all articles of clothing whether issued
under a clothing allowance or otherwise. The article applies only
to soldiers. Officers or others guilty of similar offenses should be
charged under Article 83, 94, or 96, depending on the circumstances.

Proof..—(a) That the accused soldier sold or otherwise disposed of
certain property in the manner alleged; (&) that the disposition was
wrongful; (¢) that the property was issued for use in the military
service; and (&) the value of the property as alleged. %

b. WILLFULLY OR THROUGH NEGLECT INJURING OR LOSING MILITARY
PROPERTY

Discussion.—See 172. A willful injury or loss is one that is inten-
tionally occasioned. A loss or injury is occasioned through neglect
when it is the result of a want of such attention to the nature or
probable consequences of an act or omission as was appropriate under
the circumstances.

’
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If it is shown by either direct or circumstantial evidence that the
property was issued to the accused, it may be presumed that the injury
or loss shown, unless satisfactorily explained, was due to the neglect
of the accused The rule of this subparagraph applies only to items
of individual issue.

Proof.—(a) That certain property was m]ured in a certam way or
lost, as alleged ; (&) that the property was issued for use in the military
service; (¢) that the injury or loss was willfully caused by the ac-
cusegein a certain manner, as alleged; or that the injury or loss was
the fesult of neglect on the part of the accused; and (<) the value
of the property as alleged.

173._' EIGHTY-FIFTH ARTICLE OF WAR
BEING FOUND DRUNK ON DUTY

Discussion. — Under this article it is necessary that accused be found
to be drunk while actually on duty, but the fact that he became drunk
before going on duty, although material in extenuation, is immaterial
on the question of guilt. A person is not found drunk on duty in
the sense of this article if he is simply discovered to be drunk when
ordered, or otherwise required to perform the duty, upon which, be-
cause of his condition, he does not enter at all. But the article does
apply although the duty may be of merely preliminary or anticipatory
nature, such as attending an inspection by a soldier designated for
guard or an awaiting by a medical oﬂicer of a poss1b1e call for his

services.

The term “duty” as used in this artlcle means military duty. But

-it is important to note that every duty which an officer or soldier is
legally required by superior mllltary authority to execute, and for
the proper execution of which he is answerable to such authorlty, is
necessarily a military duty.

The commanding officer of a post, or of a command, or detachment
in the field in the actual exercise of command, is constantly on duty.
In the case of other officers or soldiers the term “on duty” relates to
duties of routine or detail, in garrison or in the field, and does not
relate to those periods when, no duty being required of them by orders
or regulations, officers and men oceupy the status of leisure known
to the service as “off duty”.

In time of war and in a region of active hostilities the circumstances
are often such that all members-of a command may properly be
considered as being continuously on duty within the meaning of this
article. ,

So also, an officer of the day and members of the guard are on duty
during their entire tour within the meaning of this article, but a senti-
nel found drunk on post should ordinarily be charged under Article 86.
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The offense of a person who-absents himself from his duty and is
found drunk while so absent, or who is relieved from duty at a post
and ordered to remain there to await orders, and is found drunk during
such status, is not chargeable under this article.

Whether the drunkenness was caused by liquor or drugs is imma-
terial; and any intoxication which is sufficient sensibly to impair the
ratlonal and full exercise of the mental and phys1ca1 faculties is drunk-
enness within the meaning of the article.

Proof.—(a) - That the accused was on a certain duty as alleged ; and
() that he was found drunk while on that duty.

On an issue of drunkenness, admissible testimony is not conﬁned
to a description of the conduct and demeanor of the accused, and the
testimony of a witness that the accused was drunk or was sober is not
inadmissible on the ground that it is an expression of opinion.

174. EIGHTY-SIXTH ARTICLE OF WAR

@ BEING FOUND DRUNK ON POST

Discussion.—See 173. A sentinel is on post within the meaning
of this article not only when he is walking a post duly designated for
a sentinel, as is ordinarily the case in garrison, but also, for example,
when he may be stationed in observation against the approach of an
enemy, or on post to maintain internal discipline, or to guard stores,
or to guard prisoners while in confinement or at work,

The post of a sentinel is not limited to an imaginary line, but in-
cludes, according to orders or circumstances, such contiguous area
within which he may walk as may be necessary for the protection of
property committed to his charge or for the discharge of such other
duties as may be required by general or special orders. The sentinel
who goes anywhere within that area for the discharge of his duties
does not leave his post, but if found drunk or sleeping within the area
he'may be convicted of a violation of this article. »

~The fact that the sentinel is not posted in the regular way is not a
defense. It is sufficient, for example, if the sentinel has taken his post
in accordance with proper instruction, whether or not formall$ given.
The term sentinel may include an observer detailed to watch such
special equipment as that designed to show the approach of dgemy air-
craft or to locate enemy artillery. It does not, however, include, an
officer or noncommissioned officer of a guard not posted or performing
the duties of a sentinel; neither does it include an ordinary military
or civilian watchman. '

Proof.—(a) That the accused was posted or on post as a sentinel, as
alleged ; and (b) that he was found drunk while on his post.
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b. BEING FOUND SLEEPING ON POST

Discussion.—See 174a. The fact that the accused had been previ-
ously overtaxed by excessive guard or other duty is not a defense,
although evidence to that effect may be received in extenuation of the
offense. _ ’

Proof.— (@) That the accused was posted or on post as a sentinel,
ag alleg&d ;and () that he was found sleeping while on his post.

c. LEAVING POST BEFORE BEING RELIEVED

Discussion.—See 174a. The offense of leaving post is not com-
mitted when a sentinel goes an immaterial distance from the point,
path, area, or object which was prescribed as his post. If, however,
he goes such a distance that his ability fully to perform hls duty as
a sentinel is impaired, he is guilty of leaving his post.

Proof.—(a) That the accused was posted or on post as a sentinel,
as alleged; and (&) that he left his post without being regularly
relieved.

175. EIGHTY-SEVENTH ARTICLE OF WAR

PERSONAL INTEREST IN SALE OF PROVISIONS

Discussion.—The offense is committed as well when a command-
ing officer profits personally from the sale of necessaries, or the grant-
ing of the privilege of their sale, through a commission, present, or
otherwise, however small, secured through agreement with the vendor,
as when the officer is himself the owner of a direct interest in the
articles introduced for sale. The introduction for trade in the post
exchange or similar agency of victuals or other articles appropriate
for use by military personnel in which the commanding officer has
an interest is an offense within the meaning of this article.

Circumstances of the acceptance by an officer of “gifts” from a
vendor selling or seeking to sell at a station of which the officer is
commander may justify an inference that such so called gifts were
in fact consideration for privileges granted the vendor by the officer.

Proof.—(a) That the accused was an officer commanding in a cer-
tain garrison, fort, barracks, camp, or other place where troops of the
United States were serving; and () that, for his private advantage,
he was interested in or laid an imposition upon the sale of any victuals
or other necessaries of life brought into that place for the use of
troops.

176. EIGHTY-NINTH ARTICLE OF WAR

a. COMMITTING WASTE OR SPOIL

Discussion.—The terms “waste” or “spoil” as used in this article
refer to such acts of voluntary destruction of or permanent damage
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to real property as burning down buildings, tearmg down fences, or
cutting down trees.

Proof.—That the accused committed waste or spoﬂ on certam prop-
erty in the manner alleged.

b. WRONGFULLY DESTROYING PROPERTY

Discussion.—To be destroyed the property need not be completely
demolished or annihilated, but need be only sufficiently injured to be
useless for the purpose for which it-was intended. The article includes
destruction of property through willful misconduct or such reckless
disregard of property rights as to carry an implication of willfulness.
’ ) as al-

leged; and (%) that such destruction was willful and wrongful.

¢. COMMITTING DEPREDATION

Discussion.—“Any kind of depredation” includes plundering, pil-
laging, robbing, and any damage to property through willful miscon-
duct or reckless disregard of property rights not included in ‘the pre-
ceding specific terms of the article if accompanied by force, violence,
or disorderly conduct. Taking of property through trick, device, or
deceit, unaccompanied by an element of force, is not a depredatlon

Proof —That the accused committed certain acts of depredation on
certain property, as alleged. '

d. COMMITTING RIOT

Discussion.—A riot is a tumultuous disturbance of the peace by
three or more persons assembled together of their own authority, with
‘the intent mutually to assist one another against anyone who shall
oppose them in the execution of some enterprise of a private nature,
and who afterwards actually execute the same in a violent or turbulent
manner, to the terror of the people, whether the act intended was of
itself lawful or unlawful.

Proof.—(z) That the accused was a member of a violent and
tumultuous assembly of three or more persons of their own authonty,
(b) that accused and at least two other members of the assembly pos-

sessed an intent mutually to assist one another against anyone in the
execution of an enterprise of a private nature; (¢) that the assembly
or some of its members committed acts of v1olence or a tumultuous dis-
turbance of the peace as alleged; and (d) circumstances from which
terror and disturbance resulting from such acts of vioﬁnce may be
inferred.

e. REFUSING OR FAILING TO SEE REPARATION MADE

Discussion.—Refusing to entertain a proper complaint, refusing
or failing to convene a board for the assessment-of damage (see A. W,



61786 ' 209

105), or to act on such proceedings; or to direct proper stoppages, are
instances of this offense.

Proof.—(a) That the accused was the.commanding officer of a cer-
tain commadd, as alleged ; (5) that complaint was duly made to him by
a certain person of damage to or loss of certain property occasioned
through waste, spoil, wrongful destruction, or depredation by troops
of the command of the accused, as alleged ; and (¢) that the accused
either refused or failed in the manner alleged to see reparation made
to the injured party, insofar as the pay of the offender or offenders
would go toward such reparation.

177. NINETIETH ARTICLE OF WAR

PROVOEKING SPEECHES OR GESTURES

~ Discussion.—Reproachful, provoking, or threatening words or ges-
tures of a nature to induce breaches of the peace directed toward an-
other person subject to military law are denounced by this article.
Proof.—(a) That the accused wrongfully directed reproachful or
provoking speeches or gestures toward another person; and-(?) that
the person toward whom the speeches or gestures were addressed
was at that time a person subject to military law.

178. NINETY-FIRST ARTICLE OF WAR

¢. FIGHTING A DUEL

Discussion.—A duel is a combat between two persons fought with
deadly weapons by agreement.

Proof.—(a) That the accused fought another person in private
combat with deadly weapons; and (&) that the combat was by prior
agreement.

‘5. PROMOTING, BEING CONCERNED IN, OR CONNIVING AT FIGHTING
A DUEL OR FAILING TO REPORT KNOWLEDGE OF A CHALLENGE

Discussion.—Prodding or taunting another to challenge or to ac-
cept a challenge to duel, acting as a second or as carrier of a challenge
or acceptance, or otherwise furthering or contributing toward the
fighting of a duel are examples of promoting a duel. Anyone who
has reason to believe steps are being or have been taken toward ar-
ranging or fighting a duel and who fails to notify appropriate author-
ities and to take other reasonable preventive action thereby connives
at the fighting of a duel. Knowledge creates an obligation to act; the
failure so to do constitutes a crime,

Proof.—That the accused promoted, was concerned in, or connived
at the fighting of a duel by taunting another to challenge, acting as a
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second, failing to bring knowledge possessed by him of an intended
duel to the attention of the authorities, or otherwise, as alleged. . -

179. NINETY-SECOND ARTICLE OF WAR
a. MURDER

Discussion.—“In time of peace’’ contemplates a complete peace, of-
ficially proclaimed.

Murder is the unlawful killing of a2 human being with malice afore—
thought. “Unlawful” means without legal justification or excuse.
The death must result within a year and a day of the act or omission
that caused it. The offense is committed at the place of the act or
omission although the victim may have died elsewhere. '

Among the lesser offenses which may be included in a charge of
murder are voluntary and involuntary manslanghter, attempt to com-
mit murder, and certain forms of assault.

Without legal justification.—A homicide done in the proper per-
formance of a legal duty is justifiable. Thus, executing a person
pursuant to a legal sentence of death, killing in suppressing a mutiny
or riot or in preventing the escape of a prisoner if no other possible
means are adequate, killing an enemy in battle, and killing to prevent
the commission of a felony attempted by force or surprise, such as
murder, burglary, robbery, or arson, are cases of justifiable homicide.

The general rule is that the acts of a subordinate officer or soldier,
done in good faith and without malice in compliance with his sup-
posed duty or superior orders, are justifiable, unless those acts are
manifestly beyond the scope of his authority, and such that a man of
ordinary sense and understanding would know to be illegal.

The foregoing principles should not be construed as conferring
immunity upon an officer or soldier who willfully or through cul-
pable negligence does acts endangering the lives of innocent third
parties in the discharge of his duty to prevent escape or effect an
arrest.

Without legal ewcuse—A homicide which is the result of an accident
or misadventure in doing a lawful act in a lawful manner, or which is
done in self-defense, is excusable. Thus, if a lawful operation, per-
formed with due care and skill, causes the death of the patient, the
homicide is excusable. To excuse a killing on the ground of self-
defense upon a sudden affray, the killing must have been believed on
reasonable grounds to be necessary to save his life or the lives of those
whom he was then bound to protect or to prevent great bodily harm
to himself or them. The danger must be believed oy reasonable
grounds to be imminent, and no necessity will exist untl? the person,
if not in his own house, has retreated as far as he safely can. To avail
himself of the right of self-defense, the person doing the killing must
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not have been the aggressor or intentionally provoked the alterca-
tion; but if after provoking a fight he withdraws in good faith and
~ his adversary follows and renews the fight, the latter becomes the
aggressér.

Malice aforethought—The presence of mahce aforethought dis-
tinguishes the offense of murder.

Malice does not necessarily mean hatred or personal ill-will toward
the person killed, nor an actual intent to take his life, or even to take
the life of anyone. The use of the word “aforethought” does not mean
that the malice must exist for any particular time before commission
of the act, or that the intention to kill must have previously existed.
It is sufficient that it exist at the time the act is committed.

Malice aforehought may exist when the act is unpremeditated. It
may mean any one or more of the following states of mind preceding
or coexisting with the act or omission by which death is caused: An
intention to cause the death of, or grievous bodily harm to, any person,
whether such person is the person actually killed or not (except if
death be inflicted in the heat of a sudden passion, caused by adequate
provocation—see 180a) ; knowledge that the act which causes death
will probably cause the death of, or grievious bodily harm to, any
person, whether such person is the person actually killed or not, even
though such knowledge be accompanied by indifference whether death
or great bodily harm is caused, or by a wish that it may not be caused;
intent to commit any felony (see 180d) ; intent to oppose force to an
officer or other person lawfully engaged in arresting, keeping in cus-
tody, or imprisoning any person, dispersing an unlawful assembly,
suppressing a riot or affray, or otherwise keeping the peace, provided
the offender has notice that the person killed is such officer or other
person so employed.

Premeditation—Murder does not reguire premeditation, but if pre-
meditated it is a more serious offense and may be punished by death.
A murder is not premeditated unless the thought of taking life was
consciously conceived and the act or omission by which it was taken
was intended. Premeditated murder is murder committed after the
formation of a specific intention to kill someone and consideration of
the act intended. Premeditation imports substantial, although brief,
deliberation or design. For example, if in the course of an attempt to
rape, the assailant deliberately chokes his victim until she suffocates,
the deliberate nature of his act reveals premeditation, even though
he may have entered upon the attempt intending no other harm. But
if, in attempting to run from her assailant, the victim falls from a
cliff and is killed, premeditation is lacking. A murder is without
premeditation if a fire is started by arson, and a person is burned to °
death whose presence in the building was unknown to the arsonist.

808220°—48——16
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Proof.—(a) That the accused unlawfully killed a certain person
named or described by certain means, as alleged (requiring proof that
the alleged victim is dead, that his death resulted from an injury’
received by him, that such injury resulted from an-act of the accused,
and that the death occurred within a year and a day of such act) ; (&)
that such killing was with malice aforethought; and if alleged, (¢)
that the killing was premeditated.

In trials for murder and mansloughier—The law recognizes an ex-
ception to the rule rejecting hearsay by allowing the dying declaration
of the victim of the crime concerning the circumstances which have
induced his present condition, and especially concerning the person by
whom the violence was committed, to be detailed in evidence by one
who has heard them. For testimony of this character to be competent,

- it is necessary—and must be proved preliminary to proof of the declara-
tion—that the person whose words are repeated by the witness should
have been in extremis and under a sense of impending death, that is,
in the belief that he was to die soon ; but the victim need not himself
state that he is under this impression, provided the fact is otherwise
shown. If this belief of the victim is established, it is not essential for
admissibility of his words that death should have followed them im-
mediately. But if, when uttering the words, he was under the im-
pression that he would recover, they would be inadmissible even if
he presently died. It is no objection to their adimissibility that the
words were in answer to leading questions, or upon urgent solicitations
of other persons. If instead of speaking he expressed himself, or
answered questions by intelligible signs, descriptions of these signs
through testimony are equally admissible. But only those declarations
are admissible that would be admitted if the party were himself a
witness; thus, irrelevant and immaterial remarks and statements of
opinion as distinguished from facts cannot be received. If the
declaration was put in writing at the time made, the writing should
be produced. Dying declarations are admissible both in favor of and

- against the accused.

Evidence of dying declarations should be received with great cau-
tion, for they are usually made under circumstances of mental and
physical debility, and without being subjected to the test of cross-
examination or the other ordinary legal safeguards.

b. RAPE

Discussion.—Rape is the unlawful carnal knowledge of a woman
by force and without her consent.
. Any penetration, however slight, of a woman’s genitals is suﬂ‘i?fent
. carnal knowledge, whether emission oceurs or not.
The offense may be committed on a female of any age.
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Forcgand want of consent are indispensable in rape; but the force
involve?i in the act of penetration is alone sufficient if there is no
consent. '

Mere verbal protestations and a pretense of resistance are not suffi-
cient to show want of consent, and if a woman fails to take such meas-
ures to frustrate the execution of a man’s design as she is able to take
and are called for by the circumstances, the inference may be drawn
that she did in fact consent.

It has been said of this offense, “It is true that rape is a most detest-
able crime . . .; but it must be remembered that it is an accusation
easy to be made, hard to be proved, but harder to be defended by the
party accused, though innocent.”

Carnal knowledge with her consent of a female under the age of
consent, commonly called statutory rape, is not an offense under th1s
article, but may be an offense under Article 96. See 183¢.

Among the lesser offenses which may be included in that of rape
are assault with intent to commit rape, assault and battery, assault,
and attempt to commit rape.

Proof—(a) That the accused had carnal knowledge of a certain
female, as alleged, and (&) that the act was done by force and without
her consent.

180. NINETY-THIRD ARTICLE OF WAR -

¢. MANSLAUGHTER

Discussion.—See 179¢. Manslaughter is unlawful homicide with-
out malice aforethought and is either voluntary or involuntary.

Voluntary manslaughter is homicide caused by an act likely to

_result in death, intentionally committed in the heat of sudden passion
brought about by provocation. The law recognizes the fact that a
man may be provoked to such an extent that in the heat of sudden pas-
sion, caused by provocation, and not by malice, he may strike a fatal
blow before he has had time to control himself, and therefore does not
in such a case punish him as severely as if the killing were done with
malice aforethought. The provocation must be such as the law deems
adequate to excite uncontrollable passion in the mind of a reasonable
man, and the act of killing must be committed under and because of
the passion. The provocation must not be sought or induced as an
excuse for killing or doing harm. If sufficient cooling time elapses
between the provocation and the blow, the killing is murder, even if
the passion persists.

Instances of adequate provocation are : assault and battery inflicting
serious bodily harm, an unlawful imprisonment, and the sight by a
husband or wife of an act of adultery committed by his or her spouse.
If the person so assaulted or imprisoned, or the husband or wife so
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situated, at once kills the offender or offenders in the heat of sudden
passion caused by their acts, voluntary manslaughter only has been
committed. Instances of inadequate provocation are: insulting or
abusive words or gestures, a slight blow with the hand or fist, trespass
or other injuries to property, and breaches of contract. See also 140«
(Drunkenness).

Involuntary manslaughter is homicide unintentionally caused in the
commission of an unlawful act not inherently dangerous to human
life, or by culpable negligence in performing a lawful act or an act
required by law. In involuntary manslaughter in the commission of
an unlawful act, the unlawful act must be evil in itself by reason of its
inherent nature and not an act which is wrong only because it is for-
bidden by a statute or order. Thus, the driving of an automobile in-
slight excess of a speed limit duly fixed, but not recklessly or in a
culpably negligent manner, is not the kind of unlawful act contem-
plated. On the other hand, voluntary engagement in an affray is such
an unlawful act. To use an immoderate amount of force in suppress-
ing a mutiny, riot, or affray is an unlawful act, and if death is caused
thereby the one using such force is guilty of manslaughter at least.

Culpable negligence is a degree of carelessness greater than simple
negligence and may be described as a negligent act or omission accom-
panied by a disregard for the foreseeable consequences to others of
such act or omission. Thus, a negligent act or omission which, when
viewed in the light of human experience, might foreseeably result in
the death of another, even though the act or omission would not, neces-
sarily, be likely to have fatal consequences, may be the basis for a
charge of involuntary manslaughter. Instances of culpable negli-
gence in performing a lawful act are: negligently conducting target
practice so that the bullets go in the direction of an inhabited house
within range; pointing a pistol in fun at another and pulling the
trigger, believing, but without taking reasonable precautions to ascer-
tain, that it would not be dangerous; carelessly leaving poisons or
dangerous drugs where they may endanger life.

When there is no legal duty to act there can, of course, be no neglect.
Thus when a stranger makes no effort to save a drowning man, or a
person allows a mendicant to freeze or starve to death, no crime is
committed.

Among the lesser offenses which may be included in a particular
charge of voluntary manslaughter are an attempt to commit voluntary
manslaughter, involuntary manslaughter, negligent homicide in viola-
tion of Article 96, assault with intent to commit voluntary man-
slaughter, assault with intent to do bodily harm, assault and battery,
and assault. Among the lesser included offenses which may be in-
cluded within a charge of involuntary manslaughter ar? negligent
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homicide in violation of Article 96, assault and battery, and assault.

Proof.—fa). Item (@) under 179a; and (&) facts and circumstances,
as alleged, Indicating that the hom1c1de amounted in law to the degree
of manslaughter alleged :

b. MAYHEM

Discussion.—Mayhem is an injury of any part of the body of a per-
son whereby he is rendered less able in fighting either to defend him-
self or to annoy his adversary., 'The hurt must result in a loss or
permanent disability of the part of the body injured.

It is mayhem to put out a man’s eye, to cut off his hand, foot, or
finger, or even to knock out a front tooth, as these injuries render
the individual less able to.fight; but it is otherwise if an ear lobe is
cut off or a back tooth is knocked out, as these injuries merely disfigure
him,

To constitute mayhem the injury must be Wlllfully and mahclously
done, but need not be premeditated. If the injury is done under cir-
cumstances which would excuse or justify homicide, no offense is
committed. A person inflicting such an injury upon himself is guilty
of this offense; and if another does it at his request, both are so guilty.

Among the lesser offenses included in a particular charge of
mayhem are an attempt to commit mayhem, assault with intent to
commit mayhem, assault with intent to commit bodily harm, assault
and battery, and assault.

Proof. —(a,) That the accused 1nﬂ1cted on a certain person a cer-
tain injury in the manner alleged; and (&) facts and circumstances
showing the injury to have been infiicted intentionally and maliciously.

c. ARSON

Discussion.—Arson is the willful and malicious burning of the
dwelling house or outhouse of another. The offense is against the
habitation of another rather than against his property. The term
“dwelling house” includes outbuildings that form part of the cluster
of buildings used as a residence. A shop or store is not the subject
of arson unless occupied as a dwelling. It is not arson to burn a
house that has never been occupied or which has been temporarily
abandoned; but it is arson if the occupant is merely temporarily
absent. It is not arson for a tenant to burn the dwelling in which
he lives even though it is the property of another, but the legal owner
of a house which is in the rightful occupancy of another may be guilty
of arson in burning it. It is not arson to burn the dwelling of another
at his request.
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To constitute a burning some part, however small, of the house
must be actually consumed or disintegrated by the heat but a mere
scorching is not a burning. '

Proof.—(¢) That the accused burned a certain dwelling house of
another; and () facts and circumstances indicating that the act was
willful and malicious. '

d. BURGLARY

Discussion.—Burglary is the breaking and entering, in the. night,
of the dwelling house of another, with intent to commit a felony
therein.

In addition to those oﬂ'enses designated as felonies at common law,
such as murder, manslaughter, arson, robbery, rape, sodomy, mayhem,
and larceny (irrespective of value), any offense of a civil nature
punishable by death or imprisonment for a term exceeding one.year
is a felony (18 USC 1). It is immaterial whether the felony be com-
mitted or éven attempted, and if a felony is actually intended it is no
defense that its commission was impossible.

To constitute burglary the house must be the dwelling house of
another—the term “dwelling house” including outhouses within the
common inclosure, farmyard, or cluster of buildings used as a resi-
dence.

A store is not a subject of burglary unless part of or used also as
a dwelling house, as when the occupant uses another part of the same
building as his dwelling, or when the store is habitually slept in by
his servants or members of his family.

The house must be in the status of being occupied at the time of,
the breaking and entering. It is not necessary to this status that
anyone actually be in it; but if the house has never been occupied
at all or has been left without any intention of returning to it this
status does not exist. Separate dwellings within the same building,
as a flat in an apartment house or a room in a hotel, are subjects of
burglary by other tenants or guests, and in general by the owner
of the building himself. A tent is not a subject of burglary.

There must be a breaking, actual or constructive. Merely to enter
through a hole left in the wall or roof or through an open window
or door, even if left only slightly open and pushed farther open by
the person entering, will not constitute a breaking; but if there is
any removal of any part of the house designed to prevent entry, other
than the moving of a partly open door or window, it is sufficient.
Opening a closed door or window or other similar fixture, or cutting
out the glass of a window or the netting of a screen is a sufficient
breaking. The breaking of an inner door by ong who has entered
the house without breaking, or by a servant lawfully within the
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house, but who has no authority to enter the particular room, is a
sufficient breaking, but unless such a breaking is followed by an entry
into the partlcular room with intent to commit a felony therein
burglary is not committed.

There is a constructive breaking when the entry is gained by a
trick, such as concealing oneself in a box; or under false pretense,
such as impersonating a gas or telephone inspector ; or by intimidating
the inmates through violence or threats into opening the door; or
through collusion with a confederate, an inmate of the house; or by
descendmg a chimney, even if only a partial descent is made and no
room is entered.

An entry must be effected before the offense is complete, but the
entry of any part of the body, even a finger, is sufficient; and an in-
sertion into the house of an instrument, except merely to facilitate
further entrance, is a sufficient entry.

Both the breaking and entry must be in the nighttime, which is
the period between sunset and sunrise, when there is not sufficient day-
light to discern a man’s face, and both must be done with the intent
to commit a felony in the house. If the available evidence appears
to warrant such action, the actual commission of the felony alleged
in the burglary spemﬁcatwn to have been intended should be charged
in a separate specification.

Proof.—(a) That the accused broke and entered a certain dwelling
house of a certain other person, as specified; (&) that such breaking
and entering were done in the nighttime; and (¢) facts and circum-
stances (for instance, the actual commission of the felony) which indi-
cate. that such breaking and entering were done with the mtent to
commit the alleged felony therein.

¢. HOUSEBREAKING

Discussion. Housebreakmg is unlawfully entering the bulldlng
‘of another with intent to commit a eriminal offense therein.

- The offense is broader than burglary in that the place entered is
not required to be a dwelling house; it is not necessary-that the place
be occupied; it is not essential that there be a breaking; the entry may
be either in the night or in the daytime; and the intent need not be to
commit a felony. The intent to commit some criminal offense is an
essential element of. the offense, and must therefore be alleged and
proved in order to support a conviction of this offense.

The term “criminal offense” includes any act or omission violative
of the Articles of War which is cognizable by courts-martial except acts
or omissions constituting purely military offenses.

The principles of the last sentence of the discussion in 1804 (Bur-
glary) should be observed when charging housebreaking,
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Proof.—(a): That the accused entered the place alleged and (%)
facts and circumstances indicating an intent to comm1t a criminal
offense therem as alleged. )

f. ROBBERY

Discussion.—Robbery is the taking, with intent to steal, of the
personal property of another, from his person or in his presence
against his will, by violence or intimidation.

It is not robbery to take one’s own property, unless the person from
whom it is taken has a special property interest in the goods and the
right to possession ; nor is it robbery to take property under the honest
belief that it is one’s own. It is not necessary that the person from
whom the property is taken be the actual owner—it is enough if he has
a possession or a custody that is good against the taker.

The property must be taken from the person or in his presence ; but
to be in the presence it is not necessary that the owner be within any
certain distance of his property. If persons enter a house and force
the owner by threats to disclose the hiding place of valuables in an
adjoining room, and leaving the owner tied, go into such room and steal
the valuables, they have committed robbery.

The taking must be against the will of the owner by means of vio-
lence or intimidation. The violence or intimidation must precede or
accompany the taking. '

The violence must be actual violence to the person, but the amount
used is immaterial. It is enough if it overcomes the actual resistance
of the person robbed, or puts him in such a position that he makes no
resistance, or suffices to overcome the resistance offered by a chain or
other fastening by which the article is attached to the person. If an
article is merely snatched from the hand of another or a pocket is
picked by stealth and no other force is used, and the owner is not put
in fear, the offense is not robbery. But if resistance is overcome in
snatching the article, there is sufficient violence, as when the earring
of a woman is torn from her ear or a hair ornament entangled in her
hair is snatched away. There is sufficient violence when a person’s
attention is diverted by his being jostled by a confederate of a pick-
pocket, who is thus enabled to steal the person’s watch ; or when a man
is knocked insensible and his pockets rifled; or when an officer steals
property from the person of a prisoner in h1s charge after handcuffing
him on the pretext of preventing his escape.

It is equally robbery when the robber by threats or menaces puts
his victim in such fear that he is warranted in making no resistance.
The fear must be a reasonably well-founded apprehension of present
or future danger, and the goods must be taken while the apprehension
exists. The danger apprehended may be his own death or some bod-
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ily injury to him, or the destruction of his habitation, or a prosecution
for an unnatural crime, where a mere accusation, though false, would
so injure a person that fear of it would naturally cause him to give
up his property. Extortion by means of threats of prosecution for
other types of purported offenses, however, should be cha,rged under
Article 96.

- Robbery includes larceny, and the elements of that offense must
always be present and should be alleged in the specification and proved
at the trial. When the evidence falls short of proving the force or
fear or other facts necessary to robbery but does prove larceny, the
accused, by proper exceptions, may be found guilty of larceny.

Among the lesser offenses that may be included in a particular charge
of robbery are also assault with intent to rob, larceny from the person,
assault and battery, and assault.

Proof.—(a) The larceny of the property (see proof under 180g—
Larceny—but omitting proof of specific value) ; () that such larceny
was from the person or in the presence of the person allegéd to have
been robbed; and (¢) that the takmg was by force and violence or by
putting in fear, as alleged.

9. LARCENY

Discussion.—Larceny, or stealing, is the unlawful appropriation
of personal property which the thief knows to belong either generally
or specially to another, with intent to deprive the owner permanently
of his property therein. Unlawful appropriation may be by trespass
or by conversion through breach of trust or bailment. In military
law former -distinctions between larceny and embezzlement do not
exist. :

Once a larceny is committed, a return of the property or payment
for it is no defense. An intent to buy the property stolen or otherwise
to replace it with an equivalent is not a defense even though such an
intention existed at the time the larceny was committed. Personal
property only is the subject of larceny. Property includes not only
things possessing intrinsic value, but also bank notes and other forms
of paper money and commercial paper and other writings which rep-
resent valge.

The appropriation by the thief must be without the consent of the
owner and must be complete. It is not complete, for example, if the
property is.secured by a chain and the chain has not been severed. As
a general rule, however, any movement of the property or any exercise
of dominion over it with the requisite intent is sufficient. The ap-
propriation need not be by the thief with his own hand. If a person,
having the intent to steal, entices the horse of another into his own
stable without touching the animal, or procures an insane person to
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take certain articles, or procures a-railroad company to deliver to
_him the trunk of another by changing the check-on it, or has the funds
of another transferred to his own bank account, he is guilty of larceny.

If general ownership is in one person and special ownership in
another, such as a borrower or hirer, it is optional to charge the owner-
ship as in the general owner or in the special owner. The general owner
is the person who has title to the property, whereas the special owner—
*for example, a borrower or hirer—does not have the title but has pos-
session, custody or control over the property. '

When a larceny of several articles is committed at substantially the
same time and place it is a single larceny even though the articles
belong to different persons. Thus, if a thief steals a suitcase contain-
ing the property of several individuals, or goes into a roomr and takes
property belonging to various persons, there is but one larceny,
which should be alleged in but one specification.

In cases of larceny of property other than property described in
Article 94, if the accused has sold the stolen property, the charges
should not include specifications alleging the sale unless the .sale has
been made to an innocent party and constitutes such a fraud upon the
purchaser as to warrant the preferment of a specification based upon
the fraud.

There must be an intent to deprive the owner permanently of his
property. It may exist at or after the time of the appropriation. For
example, the act of driving off in the automobile of another without
permission, with the intent to ride a short distance and then to return
it, is not larceny, but if at the time of the taking or if at some time
during the ride an intent to keep the automobile permanently is
formed, then larceny has been committed. The existence of the intent
must in most cases be inferred from the circumstances. If a person -
secretly takes property, hides it, and denies that he knows anything
about it, the intent to steal may well be inferred; but if he takes it
openly, and returns it, this would tend to negative an intent to steal.
Proof of a subsequent sale of property is strong evidence of an intent
to steal, and, therefore, evidence of the sale may be introduced to
support a charge of larceny. A person may be guilty of larceny even
though he intends to return the property ultimately, if that intent
depends on a future condition or contingency which may never happen.
One who pawns the property of another without authority, intending
to redeem it at a future date and return it to the owner, may be guilty
of larceny.

As to the form of a larceny specification see Appendix 4.

Proof.—(a) The appropriation by the accused of the-property as
alleged; (%) that such property belonged to a certain other person
named or described; (¢) that such property was of the value alleged,



12804 241

or of some value; and (d) the facts and circumstances of the case
indicating that the appropriation was with the intent to deprive the
owner permanently of his interest in the’ property or of its value or
a part of its value..

As a general rule value in ]arceny is the local leo'ltlmate market
value on the date of the theft. Serviceable items of Government
issue, the property of the Government, are deemed to have values
equivalent to the prices listed in official publications of the Depart-
ments of the Army, Navy, and Air Force. Value of other personal
property which, becatse of its character or because of the place where
the theft was committed, does not have a readily ascertainable legiti-
mate market value, may be determined by the market value in the
United States or by the replacement cost, whichever is the lesser.
Value may be established by proof of very recent purchase price paid
for the article upon the market; by the testimony of an expert quali-
fied as to the market value of similar articles; or by the testimony
of a person who has ascertained the price of similar articles by ade-
quate inquiry in the market involved. The owner of property may
not, testify as to his opinion of its value unless he is qualified as an
expert or has made inquiries as stated above. If the character of
the property clearly appears in evidence, or if the property is exhibited
to the court, the court, from its own experience, may in a proper case
infer that the property has some value; or if as a matter of common
knowledge property of the type in question has value substantially
in excess of $50, as, fof example, in the case of an automobile of recent
manufacture and in good condition or a large collection of precious
stones, the court may find a value of more than $50.

If it appears upon trial for larceny that the accused intended to
deprive the owner only temporarily of his property without his con-
sent, the court may find the lesser included offense of wrongful ap-
propriation of the property in violation of Article 96.

k. PERJURY

Discussion.—Perjury is the willful and corrupt giving, upon a
lawful oath, or in any form allowed by law to be substituted for an
" oath, in a judicial proceeding or course of justice, of false testimony
material to the issue or matter of inquiry. “Judicial proceeding or
course of justice” includes trials by courts-martial.

The false testimony must be willfully and corruptly given; that is,
with a deliberate intent to testify falsely.

A witness may commit perjury by testifying that he knows a thing
to be true when in fact he either knows nothing about it at all or is
not sure about it, and this is so whether the thing be true or false
in fact. A witness may also commit perjury in testifying falsely as
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to his belief, remembrance, or impression, or as to his judgment or
opinion on matters of fact. If a witness swears that he does not
remember certain facts when in fact he does, he commits perjury, if
the other elements of the offense are present. So, also, if a witness
testifies that in his opinion a certain person was drunk when in fact
he entertains the contrary opinion, he commits perjury.

The oath must be one required or aunthorized by law and must be
duly administered by one authorized to administer it. Where a form
of oath has been prescribed a literal following of the statute is not
essential. It is sufficient if the oath administered conforms in sub-
stance to the statutory form. An oath includes an affirmation if the
latter is authorized in lieu of an oath.

It is no defense that the witness voluntarily appeared, or that he
was incompetent as a witness, or that his testimony was given in
response to questions that he could have declined to answer, even if he
was forced to answer over his claim of privilege.

The false testimony must be material to the issue or matter of in-
quiry, but the issue or matter of inquiry may be a collateral one. Thus
perjury may be committed by giving material false testimony with
respect to the credibility of a material witness, or in an affidavit in
support of a request for a continuance, as well as by giving testimony
with respect to a fact from which a legitimate inference may be drawn
as to the existence or nonexistence of a fact in issue.

. Proof.—(a) That a certain judicial proceeding or course of justice
was pending; (&) that the accused took an oath or its equivalent in that
proceeding, or course of justice, as alleged; (¢) that the oath was ad-
ministered to the accused in a matter in which an oath was required
or authorized by law, as alleged; (&) that the oath was administered
by a person having authority to do so; (¢) that upon such oath he gave
the testimony alleged; (f) that the testimony was false, and material
to the issue or matter of inquiry; and (g) facts and circumstances
indicating that such false testimony was willfully and corruptly
given.

The testimony of a single witness is insufficient to convict for per-
jury without corroboration by other testimony or by circumstances
which may be shown in evidence tending to prove the falsity. Docu-
mentary evidence is especially valuable in this connection; for ex-
ample, when a person is charged with perjury as to facts directly
disproved by documentary or written testimony springing from him-
self with circumstances showing the corrupt intent; or when the testi-
mony with respect to which perjury is charged is contradicted by a
public record proved to have been well known to the accused when he
took the oath.
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i. FORGERY

Discussion.—Forgery is the false and fraudulent making or alter-
ing of an instrument which would, if genuine, apparently impose a
legal liability on another or change his legal liability to his prejudice.

Some of the instruments that are subjects of forgery are checks,
indorsements, orders for delivery of money or goods, railroad tickets,
military orders directing travel, and receipts. - A writing falsely made
includes a false instrument that may be in part or entirely printed,
engraved, written with a pencil, or made by photography or other
device. A false writing may be made by materlally altermg an exist-
ing writing, by filling in a paper signed in blank, or by signing an
instrument already Written. : _

The instrument must be false—must purport to be what it is not.
Signing the name of another to a check with intent to defraud is
forgery as the instrument purports on its face to be what it is not.
But if, after the false signature of such person is added the word “by”
with the signature of the person making the check, thus indicating
the authority to sign, the offense is not forgery, even if no such au-
thority exists, as the check on its face is what it purports to be.
Forgery may be committed by signing one’s own name to an instru-
ment; for example, where a check payable to the order of a certain
person comes into thé hands of another of the same name, he commits
forgery when knowing the check to be another’s, he indorses it with
his own name intending to defrand. Forgery may also be committed
by signing a fictitious name, as when a person makes a check payable
to himself as drawee and signs it with a fictitious name as drawer.

To constitute a forgery the instrument must on its face appear to
be enforceable at law, for example, a check or note; or one which
might operate to the prejudice of another, for example, a receipt. The
fraudulent making of an instrument affirmatively invalid on its face
is not a forgery. However, the fraudulent making of a signature on
a check is forgery even if there be no resemblance to the genuine sig-
nature, and the name is misspelled.

Alterations in writings must be material. Examples of alterations
are erasures of material matters, changmg the date, amount, or place
of payment of a note.

The false instrument must be made or altered with intent to defraud
or injure another. It is immaterial, however, whether anyone be
actually defrauded or injured, or that no further step be made toward
carrying out the intent to defraud than the making of the false
writing. :

Passing or uttering as true and genuine a forged instrument, know-
ing it to be false, or attempting so to do, is not chargeable under this
article. For discussions of these offenses see 181¢ and 183c.



244 _ 180k

Proof.—(a) That a certain writing was falsely made or altered
as alleged ; (%) that the writing was of a nature which would, if genu-
ine, apparently impose a legal liability on another, or change his legal
liability to his prejudice; (¢) that it was the accused who so falsely
made or altered such paper; and (d) facts and circumstances indicat-
ing the intent of the accused thereby to defraud or prejudice a rlght
of another person.

The instrument itself should be produced, if available. The falsity
of a written instrument may be proved by the testimony of the person
whose signature was forged, showing that he had not signed the docu-
ment himself, and that he had not authorized the accused to do so for
him. If the name of a fictitious person is used, as, for example, the
purported signature of a fictitious person as drawer of a check, evi-
dence of falsity may include evidence from the bank upon which the
check is drawn that the drawer of the check has no account in* that

bank.
j. SODOMY

Discussion.—Sodomy consists of a person taking into his or her
mouth or anus the sexual organ of any other person or animal or plac-
ing his or her sexual organ in the mouth or anus of any other person
or animal. Any penetration, however slight, is sufficient to complete
the crime of sodomy. Both parties may be principals.

Proof.—That the accused had sexual connection by mouth or anus
with a certain other person or with an animal, as alleged.

k. ASSAULT WITH INTENT TO COMMIT ANY FELONY

Discussion.—An assault with intent to commit any felony is an as-
sault made with a specific intent to murder, rape, rob, or to commit
voluntary manslaughter, sodomy, or other felony

Assault, and assault and battery.—An assault is an attempt or offer
with unlawful force or violence to do a corporal hurt to another. It
may be either an actual attempt to commit a battery upon the person of
another or a putting of the other in reasonable fear of immediate
bodily harm. Pointing an unloaded pistol which the assailant knows
to be unloaded at another may constitute an assault if the victim is
aware of the attack, and is reasonably put in fear. Pointing a loaded
pistol with intent to shoot it at one whose back is turned and who is
unaware of the impending application of violence to his person,
although not a putting in fear, is an attempted battery and, therefore,
an assault. Some other examples of assault are raising a stick over
the head of another as if to strike him, striking at another with a cane
or fist, assuming a threatening attitude and hurrying toward another,
and drawmg a pistol from a holster or pocket with an actual or appar-
ent intent to use it.
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There must be an intent, actual or apparent, to inflict corporal hurt
on another. If the circumstances known to the person menaced
clearly negative such intent, there is no assault. Thus, if a person
accompanies an apparent attempt to strike another by an unequivocal
announcement in some form of his intention not to strike, there is no
assault. This principle was applied in a case in which the accused
raised his whip and shook it at the complainant within striking dis-
tance saying, “If you weren’t an old man, I would knock you down.”
However, there is an assault when an assailant makes an offer to inflict
immediate bodily injury upon another if the other does not comply
with a demand which the assailant has no lawful right tomake. Thus,
if A points a pistol at B and says to B, “If you don’t hand over your
watch, I will shoot you,” A has committed an assault upon B. The
intent to inflict bodily harm may consist of culpable negligence in do-
ing an act which causes personal injury to ahother or which puts
another in reasonable fear of bodily injury. See 180z (Manslaughter)
for a discussion of culpable negligence. '

It is not a defense to a charge of assault that for some reason
unknown to the assailant his attempt was bound to fail. = If a soldier
loads his rifle with what he believes to be a good cartridge and, point-
ing it at a person, pulls the trigger, he is guilty of assault although the .
cartridge was in fact so defective that it did not explode The same
principle was applied to a case in which a person in a house shot
through the roof at a place where he supposed a policeman was con-
cealed, although the policeman was at another place on the roof.

If there be a demonstration of violence, coupled with an apparent
~ability to inflict the injury, so as to cause the person at whom it is
directed reasonably to fear the m]ury unless he retreats to safety,
and under the circumstances he is compelled to retreat to avoid any
impending danger, the assault is complete, even though the assailant
may never have been within actual striking distance of the person
assailed. There must, however, be an apparent present ability to in-
flict i 1n]ury To aim a pistol at a man at such a distance that it clearly
could not injure would not be an assault.

A battery is an unlawful application of force by material agencies,
either intentionally or through culpable negligence, to the person of
another. It is a battery to spit on another; to push a third person
against him; to set a dog at him which bites him; to cut his clothes
while he is wearing them (though without touching or intending to
touch his person) ; to shoot him3 to cause him to take poison; or to run
an automobile against him. It is a battery for a man to fondle against
her will a woman not his wife. The force may be applied through
conductors reasonably close to the person assaulted. To strike the
dreéss of the person assailed, or the horse on which he is riding, or the
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house in which he resides, may be as much a battery as to strike his

“face. It is not, however, a battery to lay hands on another to attract
his attention, or to seize another to prevent.a fall. Sending a missile
into a crowd also is battery on anyone whom the missile hits; and so
is the use, on the part of one who is excused in using force, of more
force than is required. If the injury is inflicted unintentionally and
without culpable negligence, the offense is not committed.

Proof of a battery is not essential to a conviction of assault, but
proof of battery will support a conv1ct1on of assault, for an assault
is necessarily included in a battery.

Assanlt with intent to murder—This is an assault aggravated by
the concurrence of a specific intent to murder; in other words, it is an
attempt to murder. As in other attempts there must be an overt act,
beyond mere preparation or threats, or an attempt to make an attempt.
To constitute an assault with intent to murder by firearms it is not
necessary that the weapon be discharged ; and in no case is the actual

" infliction of injury necessary. If a man with intent to murder another
deliberately assaults him by shooting at him, the fact that he misses
does not alter the character of the offense. When the intent to mur-
der exists, the fact that for some reason unknown the actual consum-
mation of the murder is impossible because of the means employed
does not prevent the person using them from being guilty of an assault
with intent to commit murder if the means are apparently adapted to
the end in view. Thus, if a soldier intending to murder another loads
his rifle with what he believes to be a ball cartridge and aims and dis-
charges his rifle at the other, it is no defense that he, by aeccident, used
a blank cartridge. ,

A general felonious intent or specific design to commit another
felony is not sufficient, and if a person is too drunk to entertain the
specific intent the offense is not committed. But if the accused, in-
tending to murder A, shoots at and wounds B, mistaking him for A,
he is guilty of assaulting B with the intent to murder him; so also if a
man fires into a group with intent to murder some one, he is guilty of
an assault with intent to murder each member of the group.

Assoult with intent to commit manslawghter—This offense differs
from assault with intent to murder in the lack of the element of malice
necessary to constitute the latter crime. It is an assault in an attempt

to take human life in a sudden heat of passion caused by provocation.
The specific intent to kill is necessary, and the act must be done under
such circumstances that, had death ensued, the offense would have
been voluntary manslaughter. There can be no assault with intent
to commit involuntary manslaughter.

Assault with intent to commit rape.—This is an attempt to commit
rape in which the overt act amounts to an assault upon the woman in-
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tended to be ravished. Indecent advances, solicitations however
earnest, mere threats; and actual attempts to rape wherein the overt
act is not an assault do not amount to this offense. Thus, where a man,
intending to rape a woman, stealthily concealed himself in her room
to await a favorable opportunity to execute his design but was dis-
covered and fled, he was not gullty of an assault with intent to commit
rape.

No actual touchmg is necessary When a man entered a woman’s
room and got in the bed where she was and within reach of her person
for the purpose of raping her he committed the offense under discus-
sion, although he did not touch the woman.

The intent to have carnal knowledge of the woman assaulted by
force and without her consent must exist and concur with the assault.
In other words, the man must intend to overcome any resistance by
force, actual or constructive, and penetrate the person of the woman.
Any less intent will not suffice.

Once an assault with intent to commit rape is made, 1t is no defense
that the man voluntarily desisted.

Assault with intent to rob.—This is an attempt to commit robbery
wherein the overt act is an assault. which is made with an intent
forcibly to take, steal, and carry away property of the person assaulted
from his person or in his presence by violence or putting him in fear.

The fact that the accused intended to take only money and that the
person he attempted to rob had none is not a defense.

Assault with intent to commit sodomy.—The assault must be against
2 human being,. and must be with the specific intent to commit sodomy
Any less intent, or different intent; will not suffice. :

‘Proof.-—(a) That the accused assaulted a certain person, as alleged ;
and () facts and circumstances indicating the existence at the time
of the assault of the specific intent of the accused to murder, or to
commiit manslaughter, ra,pe, robbery, sodomy, or another felony as
alleged

2 ASSAULT WITH INTENT TO DO BODILY HARM WITH A DANGEROUS
- . WEAPON, .INSTRUMENT, OR OTHER THING

Discussion.—Weapons and other ob]ects are dangerous when they"
are used in such a manner that they are likely to produce death or
great bodily harm. The mere fact that a weapon is susceptible of
being so used is not enough. Boiling water may be so used as to be
a dangerous thing, and a plstol may be so used as not to be a dangerous
wWeapon.:

Proof-—(a) That the accused assaulted a certain person W1th a
certain wedpon, instrument, or thing ; and (4) facts and circumstances
indicating that the weapon, instrument, or thing was used in a manner
likely to produce death or great bodily harm.

808220°—48——17
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m. ASSAULT WITH INTENT TO DO BODILY. HARM

Discussion.—This is an assault aggravated by the spec1ﬁc present
intent to do bodily harm to the person assaulted by means of the force
employed. It is not necessary that any battery actually follow, or
if bodily harm is actually inflicted, that it be of the kind intended.
With respect to this form of aggravated assault, “bodily harm” means
great bodily harm and not those minor injuries, such as a black eye
or a bloody nose, which might result from a simple assault and battery
with the fists. It is possible, however, to commit an assault with in-
tent to do bodily harm with the fist, as when a strong man strikes a
feeble man and breaks his jaw, or a victim is held by one of several
assailants for the purpose of a]lowing the others to beat him into in-
sensibility with their fists, or is knocked by a blow with a fist from a
helght (such as a grandstand) so that the resulting fall might cause
serious physmal injury. Intent to do great bodily harm may be in-
ferred when serious bodily injury is in fact inflicted by means of the
force employed If the accused acts in reckless disregard of the safety
of others it is not a defense that he did not have in mind the pa,rtlcular
person injured.

Proof.—(a) That the accused assaulted a certain person, as alleged ;
and () facts and circumstances indicating the concurrent intent to
do bodily harm to such person.

181. NINETY-FOURTH ARTICLE OF WAR
@. MAKING OR CAUSING TO BE MADE A FALSE OR FRAUDULENT CLAIM

Discussion.—Making 2 claim is a distinct act from presenting it.
A claim may be made in one place and presented in another. - The
article does not relate to claims against an officer of the United States
in his private capacity, but to claims against the United States or
any officer thereof as such. It is not necessary that the claim be al-
lowed or paid or that it be made by the person to be benefited by the
allowance or payment. The claim must be made or caused to be made
with knowledge of its fictitious or dishonest character. This does
not include claims, however groundless they may be, that are honestly
"believed by the maker to be valid, nor claims that are merely made
negligently or without ordinary prudence, but it does include claims
made by a person who has the belief of the false character of the claim
that the ordinarily prudent man would have entertained under the
circumstances. See also the-discussion in 181p.

As an example, a false claim is made when an officer having a claim
respecting property lost in the military service knowingly includes
articles that were not in fact lost and submits that claim to his com-
manding officer for the action of the board. : ; '
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Proof.—(a) That the accused made or caused to be made a certain
claim against the United States, as alleged; (b) that the claim was
false or fraudulent in the particulars specified; (¢) that when the
accused made the claim or caused it to be made he knew that it was false
or fraudulent in such particulars; and (&) the amount involved, as
alleged.

b. PRESENTING OR CAUSING TO BE PRESENTED FOR APPROVAL OR
PAYMENT A FALSE OR FRAUDULENT CLAIM

Discussion.—See discussion in 181a.

The claim must be presented, directly or indirectly, to some person
having authority to approve or pay it. False and fraudulent claims
include not only those containing some material false statement, but
also claims which the person presenting knows to have béen paid or
for some other reason knows he is not authorized to present or upon
which he knows he has no right to collect.

‘When an officer knows that a certain duly assigned pay account of
his is outstanding and that the assignee can collect on it if he chooses
to do so, it is no defense to a charge against the officer of presenting
for payment a second account covering the same period as the assigned
account that the second account was presented relying on the assignee’s
statement that he would not present the first. But if the accused has
good grounds to believe and actually does believe when he presents
the second account that the assigned account had been canceled or sur-
rendered by the assignee, his presentation of the second claim does
not constitute this offense. A cancellation or surrender of the first
account after the presentation of the second account is no defense to
the charge.

Presentlng to a paymaster a false final statement, knowing it to be
false, is an example of the offense under discussion.

Proof .
for approval or payment to a certain person in the civil or military
service of the United States having authority to approve or pay it a
certain claim against the United States as alleged; (b) that such claim
was false or fraudulent in the particulars alleged; (¢) that when the
accused presented the claim' or caused it to be presented he knew it
was false or fraudulent in such particulars; and (&) the amount in-
volved, as alleged.

¢. MAKING, USING, PROCURING, OR ADVISING THE MAKING OR USE OF
A FALSE WRITING OR OTHER PAPER IN CONNECTION WTH CLAIMS

Discussion.—See 181¢ and 5. The false or fraudulent statement
must be material. ‘The offense of making or advising the making or
use of a writing or paper known to contain a false material statement
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for the purpose of gaining approval or payment of a claim is complete
without any use of such paper having been attempted, or the claim
presented But the paper must be made or used to complete the offense
of procuring its making or use.

Proof.—(a) That the accused made or used or procured or adv1sed
the making or use of a certain writing or other paper, as alleged; (b)
that certain material statements in such writing or other papers were
false or fraudulent, as alleged; (¢} that the accused knew the state-
ments were false or fraudulent; (&) facts and circumstances indicating
that the act of the accused was for the purpose-of obtaining or aiding
certain others to obtain the approval, allowance, or payment of a
certain claim or claims against the United States, as specified ; and (e)
the amount involved, as alleged.

d. FALSE OATH IN CONNECTION WITH CLAIMS

Discussion.—See 181z and b.

Proof.—(a) That the accused made or procured or adv1sed the
making of an oath to a certain writing or other paper, as alleged; ()
that the oath was false, as alleged; (¢) that the accused knew it was
false; (d) facts and circumstances indicating that the act was for
the purpose of obtaining or aiding certain others to obtain the ap-
proval, allowance, or payment of a certain clalm or claims a«ramst-
the United States, as alleged.

"e. FORGERY OF SIGNATURE IN CONNECTION WITH' CLAIMS

Discussion.—See 181(; and b. Any fraudulent makmfr of the s1g-
nature of another, whether or not an attempt is made to imitate the
handwriting, is forging or counterfe1t1ng

Proof.—(a) That the accused forged or counterfeited the s1gnature
of a certain person on a certain writing or other paper or that he pro-
cured or advised such act, as specified; or that he used the forged or
counterfeited signature of a certain person or procured or advised
its use, knowing such signature to be forged or counterfeited, as al-
leged; and (&) facts and circumstances indicating that his act was
for the purpose of obtamlng or aiding others to obtain the. approval
allowance or payment of a certain claim against the United States, as
alleged.

f. DELIVERING LESS THAN AMOUNT CALLED FOR BY RECEIPT

Discussion.—It is immaterial for this offense by what means,
whether deceit, collusion or otherwise, the accused effected .the trans-
action, or what his purpose was in so doing. - :

The g1v1ncr by a disbursing officer of the full amount called for by a
receipt but in excess of the amount properly due, then receiving back



§181h 251

the -excess over the amount due; and the insertion by a disbursing
officer upon a receipt signed in blank of the amount properly due, after
paying to the creditor a less amount, are examples of this offense,

Proof.— (@) That the accused had charge, possession, custody, or
control of certain money or property of the United States furnished
or intended for the military service thereof, as alleged; (&) that he
obtained a receipt for a certain amount or quantity of that money or
property, as alleged ; (¢) that for the receipt he knowingly delivered,
or caused to be delivered, to a certain person having authority to receive
it an amount or quantity of the money or property less than the amount
or quantity thereof specified in the receipt; and (&) the value of the
undelivered money or property, as alleged.

g. MAKING OR DELIVERING RECEIPT WITHOUT HAVING FULL
KNOWLEDGE THAT IT IS TRUE

Discussion.—When, for instance, an officer, or other person subject

to military law, is authorized to make or deliver any paper certifying
the receipt of any property of the United States furnished or intended
for the military service thereof, and a receipt or other paper is pre-
sented to him for signature, stating that a certain amount of supplies
has been furnished by a certain contractor, it is his duty before signing
the paper to know that the full amount of supplies therein stated to
have been furnished has in fact been furnished, and that the statements
contained in the paper are true. If, with intent to defraud the United
States, he signs the paper without that knowledge, he is guilty of a
violation of this clause of the article; and signing the paper without
such knowledge is prima facie evidence of the intent to defraud.
(@) That the accused was authorized to make or deliver a
certificate of the receipt from a certain person of certain property of
the United States furnished or intended for the military service
thereof, as alleged; (&) that he made or delivered to that person a
certificate of receipt, as alleged; (¢) that the certificate was made or
delivered without the accused having full knowledge of the truth of a
certain material statement or statements therein; (d) facts and cir-
cumstances indicating that his act was done with intent to defraud the
United States; and (¢) the amount involved, as alleged.

h. STEALING, LARCENY, EMBEZZLEMENT, MISAPPROPRIATION, MIS-
APPLICATION SALE AND WRONGFUL DISPOSITION OF MILITARY
PROPERTY

Discussion.—The offenses of larceny and embezzlement have been
incorporated under the provisions of this article into the offense of
stealing. See 180g. Stealing and sale of the same property are sep-
arate offenses and should be charged in separate specifications.
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Misappropriating means devoting to "an unauthorized purpose,
whether or not it be for the use or benefit of the accused. Misapplica-
tion occurs when that purpose is for the use or benefit of the offender.
The misappropriation of the property or money need not-be for the
benefit of the accused; the words “to his own use or benefit” quahfy
the word “applies” only '

To be the subject of an offense within this artlcle, the property
must be that “of the United States furnished or intended for the mili-
tary service thereof.” This does not include post exchange, company,
or officers’ club funds or property or money approprlated for other
than the military service. :

That the property belonged to the United States and was furnished
or intended for the military service may be proved by direct evidence;
or it may be proved by circumstantial evidence that it was property
of a type and kind furnished or intended for or issued for use in the
mllltary service, together with proof of other circumstances warrant-
ing an inference that it was property of the United States so fur-
nished and intended.

Proof.—Stealing (larceny and. embezzlement).—(a) (See 180g—
Proof) ; and (b) that the property belonged to the United States
and was furnished or intended for the m111tary service thereof, as
alleged.

Misappropriation and mzsapplwatwn—(a) That the accused mis-
appropriated or applied to his own use certain property in the manner
alleged; (&) that the property belonged to the United States and
was furnished or intended for the military service thereof, as alleged;
(¢) facts and circumstances indicating that the act of the accused
was willfully and knowingly done; and (&) the value of the property,
as alleged. ‘

Sale or wrongful disposition—(a) That the accused sold or dis-
posed of certain property in the manner alleged; () that the prop-
erty belonged to the United States and was furnished or intended for
the military service thereof; (¢) facts and circumstances indicating
that the act of the accused was wrongfully or knowingly done; and
(&) the value of the property, as alleged.

i. PURCHASING OR RECEIVING IN PLEDGE PROPERTY OF THE
UNITED STATES

Discussion.—To commit this offense the accused must know not
only that the person selling or pledging the property was within the
specified classes and that the property belonged to the United States,
but also that the person selling or pledging it had no lawful right
so to do.
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Proof.
a certain obligation:or indebtedness certain military property of the
United States, as alleged, knowing it to be property of that character;
(b) that the property was so purchased or received in pledge from
a certain soldier, officer, or other person who was a part of or em-
ployed in the military service of the United States, as alleged; (¢)
that the accused knew the person selling or pledging the property
to be a soldier, officer, or other person of the described class; (d) that
the soldier, officer, or other person had no lawful right to sell or pledge
the property; (¢) that at the time of the act the accused knew of
such lack of lawful right in the soldier, officer, or other person so to
sell or pledge the property, and (f) the value of the property, as
alleged.

j. ENTERING INTO AN AGREEMENT'OR CONSPIRING TO DEFRAUD THE
UNITED STATES THROUGH FALSE CLAIMS OR TO COMMIT OTHER
OFFENSES UNDER THIS ARTICLE

Discussion.—A conspiracy is the corrupt agreeing together of two
or more persons to do by concerted action something unlawful either
as 'a means or an end. The mere entry into an agreement for the
purpose of defrauding the United States through any of the means
specified, or an agreement to commit any offense denounced by this
article, constltubes the offense. Formal agreement is unnecessary if
concert of action or other circumstances raise an inference of an
agreement. '

Agreement between a contractor and an officer to defraud the
United States by means of a padded voucher to be certified as correct
by the officer is an example of this offense.

Proof.—(a) That the accused and one or more persons named or
described entered into an agreement; (6) that the object of the agree-
ment was to defraud the United States by obtaining or assisting
certain other persons to obtain the allowance or payment of a certain
false or fraudulent claim, or to commit any offense denounced by this
article, as alleged; and (¢) the amount involved, as alleged.

k. ARREST, TRIAL AND SENTENCH AFTER SEPARATION FROM THE
SERVICE OF PERSONS GUILTY OF ANY OFFENSE UNDER THIS
ARTICLE OR OF CERTAIN OTHER OFFENSES

Discussion.—The continuing jurisdiction of courts-martial under
the concluding sentence of this paravmph applies only to a person
who was formerly in the military service of the United States and
who has been separated from the service, and for an offense denounced
by Article 94 or for stealing or failing properly to account for any
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money or other property held in-trust by him for enhsted persons
or as its official custodian while in the military service.

182. NINETY-FIFTH ARTICLE OF WAR

'~ CONDUCT UNBECOMING AN OFFICER AND A GENTLEMAN

~ Discussion.—The conduct contemplated may be that of an officer
of either sex or of a cadet. When applied to a female officer the
term “gentleman is the equivalent of “gentlewoman”.

Conduct violative of this article is action or behavior in an oﬁicml
capacity which, in dishonoring or disgracing the individual as an
officer, seriously compromises his character and his standing as a
gentleman, or action or behavior in an unofficial or private capacity
which, in dishonoring or disgracing the individual personally, seri-
ously compromises his position as an officer and exhibits him as morally
unworthy to remain an officer of the honorable profession of arms.

There are certain moral attributes common to the ideal officer and
the perfect gentleman, a lack of which is indicated by acts of dis-
honesty or unfair dealing, or indecency or indecorum, or of lawless-
ness, injustice, or cruelty. Not everyone is or can be expected to
meet ideal standards or to possess the attributes in the exact degree
demanded by the standards of his own time; but there is a limit of
tolerance below which the individual standards in these respects of
an officer or cadet can not fall without his being morally unfit to be
an officer or cadet or to be considered a gentleman. This article
contemplates such conduct by an officer or cadet which, taking all the
circumstances into con81derat10n, satlsfactorlly shows such moral
unfitness.

This article includes acts made punishable by any other article,
provided such acts amount to conduct unbécoming an officer and a
gentleman ; thus an officer who steals mlhtary property v1olates both
this and Article 94. ’

Instances of violation of this article are: knowingly makm'g a false
official statement; dishonorable neglect to pay debts; opening and
reading the letters of another w1thout authority ; giving a check on
a bank when he knows or reasonably should know there are no funds
to meet it, and without intending that there should be; using 1nsult1ng"
or defamatory language to another officer in his presence or about
him to other military persons; being grossly drunk and conspicuously
disorderly in a public place; public association with notorious prosti-
tutes; cruel treatment of soldiers; committing or attempting to com-
mit a crime involving moral turpltude fallmg without a good cause
to support his family, - ‘

Proof.—(a) That the accused dld or omitted to do the acts, as
alleged ; and () the circumstances, intent, and motive, as specified.
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. 183. NINETY—SIXTH ARTICLE OF WAR

a. DISORDERS AND NEGLECTS TO THE PREJUDICE OF GOOD ORDER
AND MILITARY DISCIPLINE

Discussion.—The disorders and neglects punishable under Article
96 include those acts or omissions to the prejudice of good order and
military discipline not made punishable by any of the preceding
“articles.

“To the prejudice of good order and military discipline” refers only
to acts directly prejudicial to good order and military discipline and
not to acts which are prejudicial only in a remote or indirect sense.
An irregular or improper act on the part of an officer or soldier can
scarcely be conceived which may not be regarded as in some indirect
or remote sense prejudicing military discipline, but the article does
not contemplate such distant effects and is confined to cases in which
the prejudice is reasonably direct and palpable.

Instances of such disorders and neglects in the case of officers are:
disobedience of standing orders or of the orders of an officer when
the offense is not chargeable under a specific article, allowing a soldier
to go on duty knowmg him to be drunk, rendering himself unfit for
duty by excessive use of intoxicants or drugs, and drunkenness.

Instances of such disorders and neglects in the case of enlisted
persons are: falhng to appear on duty in proper uniform, appearing
with dirty elothing, malingering, abusive use of military vehicles, care-
- less discharge of firearms, impersonating an officer, and making false
statements to an officer in regard to matters of duty

Among the disorders herein made punishable is the use of coercion
or unlawful influence to obtain any statement, admission, or confes-
sion from any accused person (A. W, 24); and the frandulent enlist-
ment contemplated by Article 28, which differs from fraudulent enlist-
ment under Article 54 in that the element of the receipt of pay or
allowances is not present. The fact that at the time of the alleged
fraudulent enlistment the accused was serving in a prior enlistment
from which he had not been discharged may be proved, prima facie,
by introducing authenticated records of a former unexpired enlist-
ment. If the period of the prior enlistment has elapsed, the fact that
there was no discharge from his former enlistment may be proved,
prima facie, by the certificate of The Adjutant General or one of his”
assistants that the files and records of the office of The Adjutant Gen-
eral contain no record of the discharge of the accused from that enlist-
ment. '

For proof of fraudulent enlistment under Article 54, see 142 (Proof).

For a discussion of willful self-inflicted injury which results in a
permanent impairment of the ability of a person to fight, see 1805 .
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(Mayhem)." Any willfully and wrongfully self-inflicted injury which
results in temporary or permanent impairment of the ability of a
person to perform military duty may be punishable under Article 96
as a disorder to the prejudice of good order and military discipline.

Proof.—(a) That the accused did or failed:to do the acts specified ;
and (%) the circumstances as specified.

b. CONDUCT OF A NATURE TO BRING DISCREDIT UPON THE MILITARY .
SERVICH

Discussion.—“Discredit” as here used means “to injure the reputa-
tion of.” Ezxamples of this conduct on the part of persons subject to
military law may include acts of violation of local law committed
under such circumstances as to bring discredit upon the military serv-
ice. So also any discreditable conduct not elsewhere made punishable
by any specific article or by one of the other clauses of Article 96 is
punishable under this clause.

If an officer or soldier by his conduct in incurring private 1ndebted-
ness or by his attitude toward it or his creditor thereafter reflects dis-
credit upon the service to which he belongs, he should be brought to
trial for his misconduct. He should not be brought to trial unless in
the opinion of the military authorities the facts and law are undis-
puted and there appears to be no legal or equitable counterclaim or
set-off that may be urged by the officer or soldier. The military au-
thorities will not attempt to discipline officers and soldiers for failure
to pay disputed private indebtedness or claims, that is, when there
appears to be a genuine dispute as to the facts or the law. An officer
may be tried for this offense under either Article 95 or Article 96, as
the circumstances may warrant.

Proof.—(a) That the accused did or falled to do the acts alleged
and () the circumstances as specified. .

¢. CRIMES GR OFFENSES NOT CAPITAL

Crimes or oﬁ'enses, not capltal which are referred to and made
punishable ‘by Article 96 include those acts or omissions not made
punishable by another article which are denounced as crimes or offenses
by enactments of Congress or under authority of Congress and made
- enforceable in the Federal civil courts. '
- State and foreign laws are not included within the erimes or offenses
not capital referred to in Article 96 and violation thereof may not be
prosecuted as such except insofar as state law becomes Federal law
of local application under Title 18, U. S. C, § 13. On the other hand,
an act which is a violation of a state law or a foreign law may constitute
a disorder or neglect to the prejudice of good order and military disci-
phne or conduct of a nature to bring discredit upon the military serv-
ice and so be punishable under the first or second clause of Article 96.
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For the purpose of court-martial jurisdiction the Federal lJaws which
may be applied under the clause, ‘‘crimes or offenses not capital,” are
divided into two groups:

Crimes or offenses of unlimited application. —Certam noncapital
crimes and offenses denounced by Title 18, U. 8. C., such as counter-
feiting (18 U. 8. C. 471 ), various frauds against the Government not
denounced by Article 94, and other offenses which are directly in-
jurious to the Government and are made punishable wherever com-
mitted are made applicable under the third clause of Article 96 to all
persons subject to military law regardless of where the wrongful act
or omission occurred.

Orimes or offenses of local applzcatwn —Crimes or offenses not capi-
tal which are listed in Title 18, U. 8. C., but which are limited in their
applicability to the special .maritime and territorial jurisdiction of
the United States as defined in Title 18, U. S. C., § 7, those applicable
within the continental United States, and those included in the law of
the District of Columbia, in the laws of the territories or possessions of
the United States, and in the laws applicable in reservations or places
over whichi the United States has exclusive jurisdiction or concurrent
jurisdiction with a State, which are not specifically included in some
article, are made applicable under Article 96 to all persons subject to
military law- who commit such crimes or offenses within the geo-
graphical boundaries of the areas in which they are applicable. For
the law of a reservation or place over which the United States has
exclusive or concurrent jurisdiction with a state, see Title 18, U. S. C.,
§18. For example, a person subject to military law cannot be
prosecuted under the third clause of Article 96 for having committed
a crime or offense, not capital, such as statutory rape, when the act
occurred in occupied foreign territory merely because that act would
have been an offense against the law of the District of Columbia if
it had been committed there. Such an act might, however, in a proper
case be prosecuted under the first or second clause of Article 96 as
 a disorder or neglect to the prejudice of good order and military
discipline or as an offense of a nature to bring discredit upon the
military service.

VARIOUS TYPES OF OFFENSES UNDER THE NINETY-SIXTH ARTICLE
OF WAR

ASSAULT
- See 180% (Assault).
| . ASSAULT AND BATTERY
See 180% (Assault). '
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INDECENT ASSAULT

Discussion.—See 180% (Assault). An indecent assault is‘the tak-
ing by a man of indecent, lewd, or lascivious liberties with the person
of a female, without her consent and against her will with intent to
gratify his lust or sexual desires. In a proper case indecent assault
may be 4 lesser included offense of assault with intent to commit rape.

Proof.—(a) That the accused assaulted a certain female by taking
indecent liberties with her person; (b) facts and circumstances in-
dicating’ that the acts were done with intent to gratify the lust or
sexual desires of the accused. ’

INDECENT ACTS WITH A CHfLD UNDER THE AGE OF 16 YEARS

Discussion.—This offense consists of taking any immoral, improper,
or indecent liberties with, or the commission of any lewd or lascivious
act upon or with the body of, any child of either sex under the age
of 16 years with the intent of arousing, appealing to, or gratifying the
lust or passions or sexual desires, either of the person committing the
act, or of the child, or of both. Consent by a child to any such act
or conduct is not a defense.

Proof.—(a) That the accused took certain immoral, improper, or
indecent liberties with a certain child as alleged ; or that he performed
certain lewd or lascivious acts upon or with the body of a certain child
as alleged ; (5) that the child was under the age of 16 years as alleged ;
and (¢) facts and circumstances indicating that the intent of the
accused was to arouse or gratify the lust or passion or sexual desires
of the accused or the child or both, as alleged.

ATTEMPTS ‘

Discussion.—An attempt to commit a crime is an act done with
intent to commit that particular crime, and forming part of a series
of acts which will apparently, if not interrupted by circumstances
independent of the will of the actor, result in its actual commission.

An intent to commit a crime not accompanied by an overt act to
carry out the intent does not constitute an attempt. For example, a
purchase of matches with intent to burn a haystack is not an attempt.
But it is an attempt when the haystack is actually set on fire, even
though it may be immediately put out by rain, blown out by the wind,
or otherwise extinguished, with only immaterial damage to the hay
It is not an attempt when every act intended by the accused could
be completed without comnuttmg a. crime, even though the accused
may at the time believe he is committing a crime. Thus, to shoot at
“ 4 log believing it to be a man would not be an attempt to murder.

Soliciting another to commit a crime is not an- attempt nor is mere
preparation to do a criminal act.
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If an attempt is included in the offense charged it may be found
as a lesser included offense in violation of Article 96. However, if
such attempt is denounced by some specific article it should be found
under that article.

See in connection with attempts 785 (Fmdlng as to the charges). .

Proof.— (@) That the accused committed an overt act which if noi_:
interrupted by circumstances independent of the will of the accused
would have resulted in the commission of the offense, as alleged; (&)
that the accused intended to commit that particular offense (this may
usually be shown by the facts and circumstances surrounding the
act) ; and (¢) the apparent possibility of committing the offense in
the manner indicated. '

UTTERING A FORGED INSTRUMENT

Discussion.—See 180; (Forgery). To constitute this offense there
must be a knowledge that the instrument is a forgery, and there must
be an intent to defraud. The intent to defraud may be implied if
knowledge of the falsity of the document is shown. It is not necessary
that the instrument actually be passed. A mere offer coupled with a
representation that it is good is a sufficient uttering.

Proof.—(a) That as alleged in the specification, a certain paper
was falsely made or falsely altered; (5) that such writing was of a
nature which would, if genuine, apparently impose a legal liability
on another, or change his legal liability to his prejudice; (¢) that the
accused, as alleged in the specification, uttered the paper as true and
genuine; (d) that the accused, when so doing, knew said paper to
have been falsely made or falsely altered, as alleged in the specifica-
tion; and (e) facts and circumstances indicating the intent of the
accused to defraud or prejudice the right of another.

The instrument itself should be produced if available.

BURNING BU]LDINGS VESSELS, LUMBER, STORES, ARMS,
AND AMMUNITION

Discussion.—Title 18, U. S. C., § 81 provides as follows:

Whoever, within the special maritime and territorial jurisdiction of the
United States, willfully and maliciously sets fire to or burns, or attempts to
set fire to or burn any building, structure or vessel, and machinery or buiding
materials or supplies, military or naval stores, munitions of war, or any struc-
tural aids or appliances for navigation or shipping, shall be fined not more
than $1,000 or imprisoned not more than five years, or both.

If the building shall be a dwelling or if the life of any person be placed in
jeopardy, he shall be fined not more than $5,000 or imprisoned not more than
twenty years, or both,

‘This section includes arson, which is denounced by Article 93 and
.is discussed in 180¢, and other types of offenses involved in a wrongful
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burning of property. If the particular offense committed does not
come within the definition of arson in Article 93, it should be alleged as
-an offense under Article 96.

Proof.—(z) That the accused committed the act as a]leged and
(b) facts and circumstances indicating that the act was willful and
malicious. :

CONSPIRACY

Discussion.—Ses 181; as to a definition of conspiracy generally
Title 18, U. 8. C., §371 makes punishable any conspiracy to
commit any offense against the United States, or to defraud the United
States, or any agency thereof in any manner or for any purpose, if
one or more of the conspirators do any act to effect the object of the
conspiracy. The offense denounced by the section differs from the
conspiracies denounced by Article 94 in that under article 94 it is
not necessary to allege and prove the doing of an overt act to effect
the object of the conspiracy, whereas such overt act is an essential
element of the offense under this section.

Proof.—(2) That the accused and one or more persons named or
described entered into an agreement; (b) that the object of the agree-
ment was to commit an offense against the United States as alleged
or to defraud the United States or any agency thereof in the manner
or for the purpose alleged; and (¢) that one or more of the persons
named or described performed an act to eﬂect the object of the con-

spiracy as alleged.
FALSE SWEARING

Discussion.—Depending on the circumstances and place of com-
mission, false swearing may be punishable as a crime under the third
clause of Article 96, or as conduct to the prejudice of good order
and military discipline under the first clause, or as conduct of a dis-
creditable nature under the second clause. It may consist, for ex-
ample, in giving false testimony in a judicial proceeding or course
of justice on other than material matters or in making a false oath
to an affidavit. It is not necessary that the proceeding in which the
oath is takén should be a judicial proceeding. The oath may be
taken before any person authorized by law to administer oaths; and
a court-martial will take judicial notice of the qualifications of such
persons to administer oaths.

Proof.— (o) That the accused was sworn in a proceeding or made
an oath to an affidavit; (&) that the oath was administered by a
person having authority to do so; (¢) that the testimony given or
the matter in the affidavit was false, as alleged; and (d) facts and
circumstances indicating that the false testimony or affidavit was
willfully and corruptly given or made.



9183¢ 261

DISLOYAL STATEMENTS UNDERMINING DISCIPLINE AND LOYALTY

Discussion.—Certain disloyal statements by military personnel may
lack the necessary elements to constitute an offense under Title 18,
U. 8. C., §§ 2385, 2387 and 2388, but nevertheless, under the circum-
stances be punishable as conduct to the prejudice of good order and
military discipline or conduct reflecting discredit on the military serv-
ice. Examples are public utterances designed to promote disloyalty
or disaffection among troops, as praising the enemy, attacking the
war aims of the United States, or denouncing our form of Government.

Proof.—(a) That the accused made the disloyal statement as al-
leged; (0) facts and circumstances indicating the design as alleged.



Chapter X XX
HABEAS CORPUS

GENERAL—RETURN TO WRIT OR ORDER ISSUED BY A STATE COURT
OR JUDGE—WRIT OR ORDER ISSUED BY A FOREIGN COURT—RE-
TURN TO WRIT OR ORDER ISSUED BY A FEDERAIL. COURT OR JUDGE—
FORMS—BRIEF

184¢. GENERAL.—A writ of habeas corpus is a form of process
issued by a civil court to inquire into the legality of any restraint
upon the liberty of a person. It is a summary remedy for unlawful
restraint of liberty and cannot be used to perform the functions of a
writ of error or an appeal. A writ of habeas corpus directs the
custodian to produce the body of the person restrained before the
issuing authority on the date named and to state the reason for his
restraint. Some courts first issue an order to show cause why a writ
of habeas corpus should not issue. See Dorsey ». Gill, 148 F 2d 857.
Such an order does not direct the production of the body of the person
restrained but calls upon the custodian to explain or show cause why
a writ of habeas corpus should not issue. -If such an order to show
cause is issued and the petitioner establishes a prima facie case of
illegality of restraint, a writ of habeas corpus is issued and a hearing
is had. When a writ of habeas corpus has been issued and there is a
hearing on the writ at which the court or judge determines that it or
he has ]urlsdlctmn to proceed and that the restraint is unlawful, the
person is ordered released from such restraint. If the court or judge
determines either that it or he lacks jurisdiction to proceed or that the
restraint is lawful the writ is dismissed. :

185. RETURN TO WRIT OR ORDER ISSUED BY A STATE
COURT OR JUDGE.—A State court is without authority to inquire
into the legality of the restraint if it appears that the custedy is by
virtue “of the authority of the United States,” the principle being
that no State can authorize one of its judges or courts to exercise judi-
cial power by habeas corpus within the jurisdiction of another and in-
dependent government. No State judge or court, after he or it is judi-
cially informed that the person is held under the authority of the
United States, has any right to interfere with the restraint or to
require the petitioner to be brought before the State judge or court.
If a person thus held be illegally imprisoned, it is for the courts or
judicial officers of the United States, and those courts or officers alone,

262
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to grant him release. A deserter apprehended by a civil officer
authorized by a statute of the United States to apprehend deserters
is in the custody of the United States. See 189 (Brief in habeas
corpus case).

If a State court or judge issues a writ, order or other process to
inquire into the legality of restraint imposed upon a person held by
military authority, the officer to whom -the process is directed will
report that fact by telegraph, telephone, or other expeditious means
direct to The Judge Advocate General of the Army (AR 410-5) and
by similar means to the commanding general of the territorial com-
mand in which the person held by the military authorities is located.
He will also report the facts to the United States Attorney for the
district and request the latter to represent him.

In the case of a person who has been apprehended under a warrant
of attachment (1055, Warrant of Attachment), if not inconsistent with
instructions received from the authorities specified in the preceding
subparagraph, the officer on whom the writ is served will not produce
the body but will make return as indicated in 188 (Form B). In other
cases, such as the case of an enlisted person or general prisoner, the
officer on whom the writ is served will not produce the body, but will
make & return as indicated in 188 (Form D). A brief of authorities
(189) is not intended to be attached to such a return. :

186. WRIT OR ORDER ISSUED BY A FOREIGN COURT OR
JUDGE.—A court or judge of a foreign country has no authority to
inquire into the legality of restraint upon any person held by United
States. military authority. . Any process in the nature of a writ of
habeas corpus issued by any foreign court or judge to any officer acting
in his official capacity as an officer of the United States will not be
obeyed, but its issuance will be reported to the commander of the
United States force within whose command the person restrained is
located and to The Judge Advocate General of the Army. Except as
authorized by Headquarters, Department of the Army, no officer of
the Army of the United States will subject himself, in his command
capacity, to the jurisdiction of any foreign court for such purpose. .

187. RETURN TO WRIT OR ORDER ISSUED BY A FED-
ERAL COURT OR JUDGE.—Subject to certain exceptions, United
States courts and judges of such courts have the power to-issue writs
of habeas corpus to inquire into the legality of restraint upon liberty
imposed by authority of the United States (28 U. S. C. 2241). Upon
the issuance of such a writ or related process the officer to whom it is
directed will report that fact by telegraph, telephone or other expe-
ditious means of communication direct to The Judge Advocate Gen-
eral of the Army (AR 410-5) and to the commanding general of the
territorial command, stating briefly the grounds on which the release

808220°—48——18
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of the person is sought. . He will also report the facts to the United
States Attorney for the distriet and request the latter to represent-him.

If consistent with instructions received from the authorities specified
in the preceding subparagraph, the officer on whom the writ was served
will obey the writ or order and make a return setting forth the reasons
for the restraint. See 188 (Forms A and C) and 189 (Brief).

With reference to the papers to accompany the return in a case to
which Form A applies, see 1056 (Warrant of Attachment). Ina caseto
which Form C applies, the copies of the charges and of the order under
which the accused is held in arrest or confinement will be certified by
the adjutant and sworn to before an officer authorized to administer
oaths for military administration, in the following form:

I hereby certify that the foregoing is a full and true copy of the original charges
preferred against ,and of the original order for his arrest (or
confinement, as the case may be), and that the same are in the usual form of
military charges, and that such charges and order conform to the rules regulating
military procedure.

) , Adjutant.
Sworn to and subscribed before me this day of , 19—,

Captaiﬁ,,f_{nf.,
Asst. Adj., 29tk Inf.

The copy of the order convening the court or publishing the sentence
will be certified and verified in a similar manner.

Should the court order the'discharge of the personm, the ofﬁcel
making the return, through counsel or otherwise, should note an appeal
pending instructions from Headquarters, Department of the Army,
report to The Judge Advocate General of the Army the action taken
by the court or judge, and forward a copy of the order and opinion of
the court or judge as soon as it can be obtained.

188. FORMS.—The return in a particular case should, of course,
vary from the form accordmg to the facts. Thus, if the person whose
release is sought (Form C) is an officer or a Warrant officer, proper
changes should be made.

FORM A

(Return to writ) .

In re (name of party held)

(Writ of habeas corpus—‘Retum of respondent)

To the Honorable (court or judge) :

The respondent, Major ». United States Army, upon whom has
been served a writ of habeas corpus for the production of , re-
spectfully makes return and states that he holds the said by
authority of the United States pursuant to a warrant of atfachment issued under
Section 213 of Title II, Selective Service Act of 1948, Article of War 22, by
a trial judge advocate of a lawfully convened general [or special] court-martial
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(or “by-a summary court-martial”’) and duly directed to him, the said respondent,
for execution, that he is-diligentiy and in- good faith engaged in exXecuting said
warrant of gttachment, and that he respectfully submits the same for the inspec-
tion of the court, together ‘with the original subpoena and proof of service of the
same, a cdpy of the order appointing the court-martial sworn to as such, before
which the said has been subpoenaed to testify, a copy of the charges
and specifications. in the case, sworn to as such, in which said is a
witness, a copy of the order referring the case to the court for trial, sworn to
as such, and an affidavit of showing that. said is a
material witness in the case, that he has failed to appear and has offered no
valid excuse for such failure.

In obedience, however, to the said writ of habeas corpus the respondent here-
with produces before the court the body of the said , and for the
reasons set forth in this return prays this honorable court to dismiss the said
writ.

(] y
Major, United States Army.

Dated ———, 19—,

FORM B
(Return to writ)

(Make return as in Form A, except substitute for last paragraph the following:)

And said respondent further makes return that he has not produced the body
of the said- , because he holds him by authority of the United States
as above set forth, and that this eourt [or “your honor,” as the case may be] is
without jurisdiction in the premises, and he respectfully refers to the decisions
of the Supreme Court of the United States in Ableman v. Booth (21 How. 506) and
Tarble’s case (13 Wall. 397) as authority for the action, and prays this court
[or “your honor”] to dismiss the writ.

. ‘ ,
Major, United States Army.

Dated = ,' 19—,
FORM C
‘ (Return to writ)
Inre ', —_— (namé of»pérty held)

(Writ of habeas corpus—Return of respondent)

To the Honorable (court or judge) :

The respondent, Major , United States Army, upon whom has
been served a writ of habeas corpus for the production of ———————— respect-
fully makes return and states that he holds the said by authority of
the United States as a soldier in the United States Army [or “as a general prisoner
under sentence of general court-martial”] under the following circumstances:

That the said —————— was duly enlisted as a soldier in the service of
the United States at y , o1 , 19—, for a term of . years.
(If the offense is fraudulent enlistment, this recital should be omitted.)

(Here state the offense. If it is fraudulent enlistment by representing himself
to be of the required age, it may be stated as follows:)

That on the day of , 19—, at , the said , being
under 18 years of age, did fraudulently enlist in the military service of the United
States for the term of - vears, by falsely representing himself to be over 18




266 189

years of age, to wit: years and —— months; and has, since the said
enlistment, received pay and allowances (or either) thereunder.
(If the offense be desertion, it may be stated substantially as follows:)

That the said deserted said service zt , ~, on —
, 19—, and remained absent in desertion until he was apprehended at
, On , 19—, by , and was thereupon

commltted to the custody of the 1espondent as commanding officer of the post
of

The said has been placed in confinement [or “arrest” as the
case be], and formal charges have been. preferred against him for the said
offense, a copy of which charges, and of the order under which said )
is held in confinement [or “arrest”] duly certified and verified, are hereto an-
nexed, and that he will be brought to trial thereon as soon as practicable before
a court-martial, to be convened by the commanding general of the Army
[or “convened by Special Orders No, - , Headquarters , dated
19—, a copy of which, duly certified and verified, is hereto annexed”].

(If the party held is a general prisoner, the following paragraph should be sub-
stituted for the preceding paragraph:)

That the said was duly arraigned for the said offense before
a general court-martial, convened by Special Orders No. , Headquarters

., dated 19—, was convicted thereof by said court, and was sentenced
to be , which sentence was duly approved on the day of , 19—,
by the convening authority [or “by the officer commanding the for the
time being,” or ‘“by , Successor in command to the convening authority”
or “by , an officer authorized to appoint a general court-martial as-re-
quired by Article of War 47°]. Upon appellate review as provided by Title II,
Selective Service Act of 1948, Article of War 50, the record of trial in.the case
. of the said was held to be legally sufficient to support the findings of
guilty and the sentence (and the sentence was duly confirmed by as
required by Article of War 48). A copy of the order promulgating said sen-
tence, duly certified and verified, is attached hereto.

In obedience, however, to the said writ of habeas corpus the respondent here-
with produces before the court the body of the said ———————, respectfully
refers to the decisions cited in the annexed brief [if the case does not involve
a minor under the required age the words ‘“‘respectfully refers to the decisions
cited in the annexed brief” will be omitted], and for the reasons set forth in
this return prays this honorable court to dismiss the said writ.

« Major, United States Army.

Dated y 19—,

FORM D
(Return to Writ)

(Make return as in Form C, except as to the last paragraph, for whwh sub-
stitute the paragraph set out in Form B.)

189. BRIEF.—The following brief may be filed ‘with the return to
a writ of habeas corpus issued by a United States court in the case
of a soldier whose discharge is sought on the ground of minority. In
accordance with the circumstances in the case this brief may be modi- -
fied in consultation with the approprlate Unlted States Attorney or
other legal officer.
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BRIEF

The right to avoid the contract of enlistment of a soldier on the
ground of minority will be.considered under the following heads:
I. Under the common law; II. Under the statutes; III. When the
minor is held for punishment.

1. UNDER THE CoMMON Law

The enlistment of a minor is not avoidable by the minor nor by
his parent or guardian at eommon law, but is only avoidable if
the right to avoid it is conferred by statute.

This proposition is clearly established by a decision of the Su-
preme Court ({n r¢ Morrissey, 187 U. S. 157 159), in which the court
said :

An enlistment is not a contract only, but effects a change of status. (Grim-
ley’s case, 137 U. 8. 147.) It is not, therefore, like an ordinary contract, void-
able by the infant. At common law an enlistment was not voidable either
by tbe infant or by his parents or guardians.

The court cites, in support of these statements, Rex v. Rotherfield
Greys. (1 B. & C., 345, 349, 3505 107 Eng. Rep. R. 128, 130) ; Rex v.
Lytchet M atmwerse (7 B. & C 226, 231; 108 Eng. Rep. R. 707) ;
Commonwealth v. Gamble (11 8. &R 93 (Pa, R)); U.8.v. Blakeney
(8 Gratt. 387,405,411 (Va.)). :

- InRezv. Rotherﬂeld Greys, supra, it was said by Best, J.:
' By the general policy of the law of England, the parental authonty con-
tinues until the child attains the age of twenty-one years; but the same policy
also requires that a minor shall be at liberty to contract an engagement to
serve the State. When such an engagement is contracted, it becomes incon-
sistent with the duty which he owes to the public, that the parental authority
should continue. 'The parental authority, however, is suspended but not
destroyed. ‘When the reason for its.suspension ceases, the parental authority
returns. )

In Rex v. Lyichet Matraverse, supra, Bayley, J., after quoting these
views of Best, J.,says:

Lawrence, Jd., in Rex v. Roach (6 T. R. 254), seems to take the same view of

the subject, and to consider the authority of the State paramount to that of the

parent so long as the minor continues in the public service, but as soon as he
leaves it then the parental authority is restored.

It is clear from these authorities and others which could be cited
that at common law the enlistment of a minor of sufficient capacity
to bear arms was valid regardless of age. The right of the State to
the services of such minors is forcefully laid down in Lanahan v. Birge
(30 Conn. 438, 444). See also Cooley’s Principles of Constitutional
Low, 1898 Edztwn, page 99, where on the authority of Ex parte Brown
(4 Fed. Cas. 325, No. 1972), and United States v. Bainbridge (24 Fed.
Cas. 947, No. 14497 }, it is said:
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Minors may be enlisted without the consent of their parents or guardians
when the law fails to require such consent.

II. UNDER THE STATUTES

The pertinent statutes construed in the cited cases and those now in
effect are the following:

Sec. 1116, R. S. Recruits enlisting in the Army must be effective and able-
bodied men, and between the ages of sixteen and thirty-five years, at the time
of their enlistment. This limitation as to age shall not apply to soldiers re-
enlisting. -

This section was modified by the act of March 2, 1899 (30 Stat.
978), which provides:

That the limits of age for original enlistments in the Army shall be eighteen
and thirty-five years. (10 U. S. C. 621.)

Sec. 1117, R. 8. No person under the age of twenty-one years shall be en-
listed or mustered into the military service of the United States w1th0ut the
written consent of his parents or guardians; "Provided, That such mmor has
such parents or guardians entitled to his custody and control.

This section is identical to the fifth proviso of Section 27, National
Defense Act of June 3, 1916, as amended (39 Stat. 186; 10 U. S. C.
627), which reenacted it in the same Words, substituting the age of
18 years for the age of 21.

Sec. 1118, R. S. No minor under the age of sixteen years, no insane or in-
toxicated person, no deserter from the military service.of the United States, and
1no person who has been convicted of a felony shall be enlisted or mustered into
the military service. :

This proviso was not changed by Section 27 of the Army Reorgani-
zation Act of June 4, 1920, which struck from Section 27 of the National
Defense Act (41 Stat. 775) only the first part of the section, up to and
including the third proviso, but did not affect the proviso (fifth
proviso) here in question. A further proviso, not pertinent to the
consideration of the issue in this case, was added by the act of July
292, 1941, chapter 825 (55 Stat. 606).

Public Law 128, 80th Congress, provides in part:

# % % offective July 1, 1947 the Secretary of the Army is authorized, not-
withstanding the provisions of Section 1274 of this Aet (National Defense Act
of 1916 as amended), to accept original enlistments in the Regular Army from
among qualified male persons not less than seventeen years of age for periods
of two, three, four, five, or six years * * * Provided further, That no per-
son undel the age of eighteen years shall be enlisted without the written consent
of his parents or guardian, and the Secretary of the Army shall, upon the appli-
cation of the parents or guardian of any such person enlisted without their
written consent, discharge such person-from the military service with pay and
with the form of discharge certificate to which the service of such person, after
enlistment, shall entitle him. (Act of June 28, 1947, c. 162, seec. 1, 61 Stat. 191;
as amended by act of July 26 1947, c. 343, Title II, sec. 205 (a), 61 Stat 501
10 U. 8. C. 625.)
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Title I, Public Law 759, 80th Congress, provides in part:
Notwithstanding any other provisions of law, no person between the ages of

eighteen and twenty-one shall be discharged from service in the armed forces

of the United States while this title is in effect because such person entered

such service without the consent of his parent or guardian. (Act of June 24,

1948, Title I, sec. 6 (1), Selective Service Act of 1948.)

1. The statutes confer no right upon the minor to avoid his

enlistment, certainly not if he be 16 years of age or over.

Section 1116, R. S., as amended, and Public Law 128, 80th Congress,
prescribing the age limits of original enlistment, were made for the
benefit of the Government, and not the minor. (In re Morrissey, 137
U. 8. 157; I'ncre Grimley, 137 U. S. 147; In re Wall, 8 Fed. 85; In re
Davison,; 21 Fed. 6183 In re Zémmerman, 30 Fed. 176; In re Spencer,
40 Fed. 149; I'n re Lawler, 40 Fed. 288 ; Solomon v. Davenport, 87 Fed.
318; Wagner v. Gibbon, 24 Fed. 135.) ‘

Section 1117, R. 8., as amended, and the cited proviso of Public Law
128, 80th Congress, while recognizing the right of the parent to the
services of the minor confer no right on the minor to avoid his enlist-
ment. See the cases cited above and Ex parte Rush, 246 Fed. 172; In re
Riley, 20 Fed. Cas. 797, No. 11834 ; In re Perrone, 89 Fed. 150; In re
Miller, 114 Fed. 838, Cert den. 186 U. S. 486 ; In re Scott, 144 Fed. 79;
Doane v. Bwkmcm, 190 Fed. 541.

In the Morrlssey case the Supreme Court of the United States said
that the provision of Section 1116, R. S. “* * * jigfor the benefit
of the parent or guardian * * * but it gives no privilege to the
minor. * * * An enlistment is not a contract only, but effects a
change ‘of status. Grimley’s case, ante, 147. It is not, therefore, like
an ordinary contract, voidable by the infant * * * The contract
of enlistment was good, so far as the petitioner is concerned. He was
not only de facto, but de jure, a soldier—amenable to military juris-
diction.”

Whether the designation of the age limit of 16 years in section
1118, R. S,, is such as to make the enlistment of the minor under 16
years of age void or voidable by the minor has not been decided by
the Supreme Court. In Hoskins v. Pell (239 Fed. 279) the court
held that such an enlistment was void, but that decision is believed
not to be sustained by thie weight of authority. On principle, the
minor, if of sufficient capacity to render military service, should not
be permitted to avoid his enlistment obtained through his fraudulent
statements-as to his age. However this may be, if the minor continued
to serve and receive pay after passing that age, he acquired the status
of a soldier like one who was enlisted when over 16 years without the
consent of his parents, and a court-martial has jurisdiction to try
and sentence him to punishment for desertion, from which sentence
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he can not be discharged on habeas corpus on petltlon of hlmself or
his parents (Ew parte Hubbard, 182 Fed. 78).

2. The statutes requiring the consent of the parent or guardian
of a minor to his enlistment (sec. 1117, R, S., as amended by sec.
27, act of June 3, 1916 and Publie Law 128, 80th Congress) im-
pliedly confer upon the parent or guardian the right to void an
enlistment entered into by a minor under the prescrlbed age
without the required consent, if the minor is not held for trial or
pumshment fora mllltary offense.

In support of this proposition see the cases clted under II, prop-
osition 1.

3. A parent or guardlan with knowledge of the enhstment of a
minor under the preseribed age, and acquiescing therein for a
considerable period, may be held to be estopped from asserting
the right to avoid the enlistment.

In support of this proposition see £z parte Dunakin (202 Fed. 290),
where it was held, quoting from the syllabi : ' o

Where a minor enlisted without the consent of his parent or guardxan, and
his mother, who was his surviving parent, on learning of his enhstment shortly
thereafter, did nothing to repudiate the same or to secure his release, and testi~
fied that she would have been reconciled to it, had he remained in the Army
and not deserted, but after his desertion she wanted to keep him out: of the
Army, her acts constituted an implied consent to his enlistment.

See also £z parte Dostal, 243 Fed. 664.

4. A minor fraudulently enlisting and remaining in the service
after attaining the legal age of enlistment, or the age beyond
which parental consent is not required, thereby validates his

enlistment.

In support of this proposition see the case of K parte Hubbard
(182 Fed. 76), in which the court held, quoting the syllabus:

A minor enlisted in the Army when-under the age of 16, who has continued
to serve and receive pay after passing that age, acquires the status of a soldier
like one who was enlisted when over 16 without the consent of his parents,
and a court-martial has jurisdiction to try and sentence him to punishment for

desertion, from which sentence he can not be dlschaxged on habeas corpus on
petition of himself or his parents, -

III. WHERE MINOR IS HELD FOR PUNISHMENT

Neither the minor nor his parent nor guardian may avoid the
enlistment if the soldier is held for trlal or under sentence for
a military offense, ' :

In support of this proposition see the cases cited above under IT,
proposition 1, and also the following: In ve Kaufman (41 Fed. 876) ;
Inre Dolwendorf (40 Fed. 148) ; In re Cosenow (37 Fed. 668) ; In re
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Dowd (90 Fed. 718) ; In re Miller (114 Fed. 838) ; United States v.
Reaves (126 Fed. 127); In 7re Lessard (134 Fed. 805); Ex parte
Anderson (16 Towa 595) ; McConologue’s Case (107 Mass. 154, 170) ;
In re Qarver (142 Fed. 6238) ; In re Scott (144 Fed. 79) ; Dillingham
v. Booker (163 Fed. 696) ; Ex parte Rock (171 Fed. 240) ; Ex parte
Hubbard (182 Fed. 76) ; Ex parte Lewkowits (163 Fed. 646) ; United
States v. Williford (220 Fed. 291) ; Hoskins v. Dickerson (239 Fed.
995) 3 Lazarus v. Brown (242 Fed. 983) ; Ex parte Foley (243 Fed.
470) ; E'» parte Rush (246 Fed. 172) ; E'x parte Beaver (271 Fed. 493).

The reasons given for these decisions are that the enlistment of a
minor in the Army without the consent of his parent or guardian re-
quired by section 1117, R. S., “is not void, but voidable only”, that the
soldier. being not only de facto but de jure a soldier, he is subject to
the Articles of War and may commit.a military offense; and that if
held for trial or punishment for a military offense, the interests of
the public in the administration of justice are paramount to the
right of the parent or guardian, and require that the soldier abide
the consequences of his offense before the question of his discharge
will be considered by the court. In the Miller case (114 Fed. 842)
the court supported its holding by the analogy of a minor held for
punishment for a civil offense, saying: ‘

The common law, unaided by statute, fully recognizes the parents’ right to
the custody and services of their minor child; but it has never been held that
they could, by the writ of habeas corpus or otherwise, obtain his custody and
his immunity when he was held by an officer of a civil court of competent juris-
diction to answer a charge of crime. His enlistment having made the prisoner
a soldier notwithstanding his minority, he is amenable to the military law just
as the citizen who is a ' minor is amenable to the civil law. The parents can not
prevent the lJaw’s enforcement in either case * * *,

The views here cited were approved in the Reaves case (126 Fed.
127) where, upon full consideration of the authorities, the Circnit
Court of Appeals remanded Reaves, a minor, who had deserted from
the Navy, to the custody of the naval authorities as represented by the
chief of police who had apprehended him. In ‘the Carver case (142
Fed. 623) the syllabus reads

. A mipor under the age of 18 years, who unlawfully enlisted in the Army with-
out the consent of his father, can not be discharged from the service on a writ of
habeas corpusg sued out by his father so long as he is under arrest for desertion,
nor until he has bheen discharged from such custody or has served the sentence
1mposed on him by the m111tary tribunal.

In the LeWkOWltZ case (163 Fed. 646) the syllabus reads:

A minor, who by misrepresenting his age has fraudulently enlisted in the
Army without the consent of his parents, and thereby subjected himself to pun-
ishment under military law, will not be relieved from such punishment by the
civil courts by discharging him on a writ of habeas corpus on the application of
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his parents, even though the military prosecution is not instituted until after the

writ was issued.

This was followed by the unanimous opinion in the Circuit Court
of Appeals in the Love case (Laikuna v. Williford, 220 Fed. 291) in
which the court expressly approved the view stated in the Lewkowitz
case, quoting section 761, R. S., relating to the procedure under writs
of habeas corpus, which reads as follows:

The court, or justice, or judge shall proceed in 2 summary way to determine

the facts of the case, by hearing the testimony and arguments, and thereupon to
dispose of the party as law and justice require.

The court added :

Law and justice do not, in our opinion, require Love to be withdrawn from
the military authorities and relieved of liability for. hlS offense in favor of his
mother’s right to his custody.

In the Beaver case (271 Fed. 493) the syllabus reads:

If a minor, enlisting without the required consent of his parent or guardian,
has committed an offense triable by court-martial and punishable by military
law, the right of his parents or guardian to his custody and ‘services“is sub-
ordinate to the right of the military officers to hold him to answer for such
offense .

By act of July 27, 1892 (27 Stat. 278), “fraudulent enlistment,
and the receipt of any pay or allowance thereunder,” was made a
military offense, punishable under the 62d Article of War. ‘The of-
fense is now defined in Article 54 (41 Stat. 800), which provides that
the offense “shall be punished as a court-martial may direct.” A
minor who procures his enlistment by willful misrepresentation or
concealment as to his qualifications for enlistment, and receives pay or
allowances under his enlistment, commits this offense, and the statute
authorizes his punishment therefor. In general, it may be stated that
if a minor has committed a military offense the interests of the public
in the administration of justice are paramount to the right of the
parent and require that the soldier shall abide the consequences of his
offense before the right of his discharge be passed upon. The soldier
shall not be allowed to escape punishment for his offense, even though
his parents assert their right to his services. A minor in civil life
is liable to punishment for a crime or misdemeanor, even though his
confinement may interfere with the rights of his parents; and the
above authorities clearly apply the same rule to a minor held for
trial or punishment for a military offense.



_App’endix.l
THE ARTICLES OF WAR*

The articles included in this section* shall be known as the Articles of War
and shall at all times and in all places govern the Armies of the United States.

1. PRELIMINARY PROVISIONS

ART. 1. Definitions. .

(@) The word “officer” shall be construed to refer to a commissioned officer.

(b) The word “soldier” shall be construed as including a noncommissioned
officer, a private, or any other enlisted man or woman.

(0) The word “company” shall be eonstrued as including a troop, battery, or
correspanding unit of the ground or air forces.

(d) The word “battalion” shall be construed as including a squadron or
corresponding unit of the ground or air forces.

(e) The word. ‘“cadet” shall be - construed to refer to a cadet of the United
States Military Academy.

ART. 2. Persons Subject to Military Law.—The following persons are subject
to thesé articles and shall be understood as included in the term “any person
subject to military law,” or “persons subject to military law,” whenever used in
these articles : Provided, That nothing contained in this Act, except as specifically
provided in. Article 2, subparagraph (c), shall be construed to apply to any
person under the United States Naval jurisdiction unless otherwise specifically
provided by law.

(@) All officers, warrant officers, and soldiers belonging to the Regular Army
of the United Statesy; all volunteers, from the dates of their muster or acceptance
into the military service of the Unifed States; and all other persons lawfully
called, drafted, or ordered into, or to duty or for training in, the said service,
from the dates they are required by the terms of the eall, draft, or order to
obey the same;

(b) Cadets;

(o) Officers and soldiers of the Marine Corps when detached for service with
the armies of the United States by order of the President: Provided, That an

* Section 1, Chapter II, act of 4 June 1920 (41 Stat. 787), as amended by acts of 20
August 1987 (50 Stat. 724, amending Arts. 50% and 70), 1 August 1942 (56 Stat. 732,
amending Art. 50%), 14 December 1942 (56 Stat. 1050, amending Art. 114) and 15 De-
cember 1942 (56 Stat. 1051, amending Art. 52), as amended by the act of 24 June 1948
(Public Law 759, 80th Cong.).

The words ‘“Secretary of the Al my” have been used in the reproduction of these articles in
all places where the words “Secretary of War” or “Secretary of the Department of the
Army” appeared in the original statute. . Similarly the words “Department of the Army”
have been substituted for the words “War Department” wherever they appear in the statute
(National Security Act of 1947 ; sec. 205 aet 26 Jul 1947 ; Public Law 253, 80th Cong.).

The words “Judge Advocate General's Corps’” have been used in the reproduction of these
articles in all places where the words “Judge Advoecate General’s Department’ appeared in
the origiral statute.

273
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officer or soldier of the Marine Corps when so détached may be tried by military
court-martial for an offense committed against the laws for the government
of the naval service prior to his detachment, and for an offense committed
againgt these articles he may be tried by a naval court-martial after such de-
tachment ceases;

(d) All retainers to the camp and 211 persons accompanymg or serving with
the armies of the United States without the territorial jurisdiction of the United
States, and in time of war all such retainers and persons accompanying or serving
with the armies of the United States in the field, both within and without the
territorial jurisdiction of the United States, though not otherwme subJect to
these articles;

(e) All persons under sentence adjudged by courts-martial;

(f) All persons admitted into the Regular Army Soldiers’ Home at Washington,
District of Columbia.

. Notes, A. W. 2 (a): Retired personnel of the Regular Army are among those
“belonging to the Regular Army of the United States” (see. 2, act 3 June 19186,
39 Stat. 166 ; as amended by sec. 2, act 4 June 1920 ; 41 Stat. 759; 10 U, S. C. 4).

Pergonnel of the Air Force are not subject to the jurisdiction of Army .courts-
martial under A. W. 2 (@) except as to oﬂenses committed prior to 25 June 1948
(Public Law 775, 80th Cong.).

National Guard, reserve, and retired personnel are subject to eourts—martml
jurisdiction from the dates on which they are required by orders to report for duty.
in the active military service (50 U. 8. C. App. 402 ; ML, 1939, Sup. 111, sec. 2220—
2222; Dig. Op. JAG, 1912-40, sec. 359 (4)). ‘ '

As to jurisdiction over National Guard officers attending service schools under

- authority of Section 99, National Defense Act, see Dig, Op. JAG, 1912——40 sec.
359 (5).

Notes, 4. W. ¢ (d): The phrase “though not othe;w1se subject to these artxcles”
is construed to mean those who are not members of the armies of the Umted States.
In re Berue, 54 F. Supp. 252, °

The phrase “in the field” is construed to refer to any place, whether on land or
water, apart from permanent cantonments or fortifications, where military opera-
tions are being conducted. In re Berue, supra.

The phrase ‘‘persons accompanying or serving with the armies of the United States
in the field,” includes those who, under the facts and circumstances surrounding the
movement, maintenance, supply or operation of the Army are accompanying or-
serving it in any such capacity. In re Berue, supra; Perlstein v, U. 8., 151 F. 24 167. -

For a distinction between persons “serving with” and those “accompanying” the
armies, see CM 329933, 7 Bull. JAG 125-127.

Termination of employment of>a person engaged in a military operatwn prior to
trial by a military court for an offense alleged to have been committed while in such
employment does not establish that such person was not subject to military law as a
person accompanying the Army of the United States in the field in time of war. Itis
not the person’s employment status but whethér he was still “accompanying” the
Army at the time the offense was committed that furnished the test of the court—
martial’s jurisdiction over him. Perlstein ». U. 8., supra.

For examples of civilians subject to military law under this article, see Dig. Op.
JAG, 1912, p. 151; Dig. Op. JAG, 1912-40, sec. 359 (9) et seq; 4 Bull, JAG 223
et seq.

Notes, A. W. 2 (€): A soldier awaiting final approval of his sentence to life im-
prisonment and dishonorable discharge escaped and committed robbery during his
escape. The date of the finality of his dishonorable discharge under the sentence is
immaterial in determining whether he was amenable to trial by court-martial for the
robbery committed during the period of escape because he was & person ‘‘under
sentence adjudged by court-martial” (Mosher v. Hunter, 143 F. 2d 745 ‘certiorari
denied 823 U. 8. 800 ; rehearing denied 326 U. S. 806).

Notes, Miscellaneous:

Other persons subject to military law .

Patients in the Army and Navy General Hospital, Hot Springs, Ark (act 8
Mar. 1909, 35 Stat. 748; 24 U, 8. C. 20). )

Personnel of the Coast and Geodetic Survey transferred to the service of the
Department of the Army (sec. 16, act 22 May 1917, 40 Stat. 88; 33 U, 8. C. 855).
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Personnel of the Light House service transferred to the service of the Department
of the Army (act 29 Aug. 1916, 39 Stat. 602 ; 33 U. 8. C. 758).

Personnel of the Public Health Service detailed in time of war for duty with the
Army (JR No. 9, 9 Jul 1917, 40 Stat. 242 ; 42 U, 8. C. 20).
 Prisoners of war. (Articles 45, 46, Geneva Convention on Prisoners of War of
27 Jul 1929.)

' Surrendered enemy personnel (CM 302791, 5 Bull. JAG 262 ; CM 324937, 6 Bull.
JAG 277).

For discussion of the amenability of interned enemy aliens (2 Bull. JAG 51).

II. COURTS-'MARTIAL

ART. 3. Courts-Martial Classified.—Courts-martial shall be of three kinds,
namely :

First, general courts-martial;

Second, special courts-martial ; and

Third, summary courts-martial,

A, COMPOSITION

ART. 4. Who May Serve on Courts-Martial.—Al officers in the military service
of the United States, and officers of the Marine Corps when detached for service
with the Army by order of the President, shall be competent to serve on courts-
martial for the trial of any persons who may lawfully be brought before such
courts for trial. )

All warrant officers in the active military service of the United States and
warrant. officers . in the active military service of the Marine Corps when de-
tached for service with the Army by order of the President, shall be competent
to serve oh general and spemal courts-maltlal for the trial of warrant officers
and enlisted persons, and persons in this category, shall be detailed for such
service when deemed proper by the appointing authority.

Enlisted personsin the active military service of the United States or in the
active military service of the Marine Corps when detached for service with the
Army by order of the President, shall be competent to serve on general and
special courts-martial -for the trial of enlisted persons when requested in
writing by the accused at any time prior to the convening of the court. When so
requested, 1o enlisted person shall, without his consent, be tried by a court the
membership of which does not include enlisted persons to the number of at least
one third of the total membership of the court. .

When ‘appointing courts-martial the appointing authority shall detail as
members thereof those officers of the command and when eligible those enlisted
persons of the command who, in his opinion, are best qualified for the duty by
reason of age, training, experience, and judicial temperament; and officers and
enlisted persons having less than two years’ service shall not, if it'can be avoided
without manifest injury to the service, be appointed as members of courts‘martial
in excess of minority membership thereof. No person shall be eligible to sit as a
member of a general or. specml court -martial when he is the accuser or a w1tness
for the prosecution.

Notes A. W. 4 Competency of retired officers (Dig. Op. .TAG 1912-40, sec. 211
act 23 Apr 1904, 33 Stat. 264 ;10 U. 8. C. 991).

Competency of reserve officers on active duty (D1g Op. JAG, 1912-40, sec.
361 [2

'I‘e[m]pi)raly officers of the Army of the United States are competent to sit from
the date of their aceeptance into the active mllltary service of the United States ; and
all officers' lawfully called, drafted, or ordered into, or to duty for training in, the
-active military service of the United States, from the dates they are required by the

terms of the call, draft, or order to obey the Same.
Bligibility of members: As to enlisted persons, see A. W. 16, and A. W. 1 (¢).
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If a commander or an officer. personally originates or drafts charges or causes them
to be preferred nominally by another for him with the purpose of having them brought
to trial, he is properly the accuser even though he may occupy no hostlle 01 adverse
position toward the accused (CM 328331, 1948).

ART. 5. General Courts-Martial.——General courts-martial may consist _.of any
number of members not less than five.

ART. 6. Special Courts-Martial.—Special courts-martlal may cons1st of any
number of members not less than three.

ART. 7. Summary Courts-Martlal .—A summary court-martial shall consist of
one officer.

B. BY WHOM APPOINTED

~ ART. 8. General Courts-Martial.—The President of the United States, the
commanding officer of a Territorial department, the Superintendent of the Mili-
tary Academy, the commanding officer of an Army group, an Army, an Army
corps, a division, a separate brigade, or corresponding unit of the Ground or Air
Forces, or any command to which a member of the Judge Advocate General’s
Corps is assigned as staff judge advocate, as prescribed in article 47, and, when
empowered by the President, the commanding officer of any district or of any
force or body of troops may appoint general courts-martial; but when any such
commander is the accuser or the prosecutor of the person or persons to be tried,
the court shall be appointed by superior competent authority, and may in any
case be appointed by superior authority when by the latter deemed desirable.

The authority appointing a general court-martial shall detail as one of the
members thereof a law member who shall be an officer of the Judge Advocate
General’s Corps or an officer who is a member of the bar of a Federal court or of
the highest court of a State of the United States and certified by the Judge Advo-
cate General to be qualified for such detail: Provided, That no general court-
martial shall receive evidence or vote upon its findings or sentence in the absence
of the law member regularly detailed. The law member, in addition to his duties
as a member, shall perform the duties preseribed in article 31 hereof and such
other duties as the Pres1dent may by regulations prescribe. i

Note, A. W. 8. A commander specially empowered by the President to. appomt gen-
eral courts-martial need not cite the order of the President in the orders_ appointing
a court (Givens v. Zerbst, 255 U. S. 11;).

ART. 9. Special Courts-M istr]
son, fort, camp, station, or other place where troops are on duty, and the com-
manding officer of an Army group, an Army, an Army corps, a division, brigade,
regiment, detached battalion, or corresponding unit of Ground or Air Forces, and
the commanding officer of any other detached command or group of detached
units placed under a single commander for this purpose may appoint special
courts-martial ; but when any such commanding officer is the accuser or the prose-
cutor of the person or persons to be tried, the court shall be appointed by superior
authority, and may in any case be appointed by superior authority when by the
latter deemed desirable. .

ART. 10. Summary Courts-Martial.—The commanding officer of a garrison,
fort, camp, or other place where troops are on duty, and the commanding officer
of a regiment, detached battalion, detached company, or other detachment may
. appoint summary courts-martial; but such summary courts-martial may in any
case be appointed by superior authority when by the latter deemed desirable:
Provided, That when but one officer is present with a command he shall be the
summary court-martial of that command and shall hear and detelmme cases
brought before him.
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ART. 11. Appointment of Trial Judge Advocates and Counsel.—For each gen-
eral or special court-martial the authority appointing the court shall appoint a
trial judge advocate and a defense counsel, and one or more assistant trial judge
advocates and one or more assistant defense counsel when necessary : Provided,
That the trial judge advocate and defense counsel of each general court-martial
shall, if available, be members of the Judge Advocate General’s Corps or officers
who are members of the bar of a Federal court or of the highest court of a State
of the United States: Provided further, That in all cases in which the officer
appointed as trial judge advocate shall be a member of the Judge Advocate Gen-
eral’s Corps, or an officer who is a member of the bar of a Federal court or of
the highest court of a State, the officer appointed as defense counsel shall likewise
be a member of the Judge Advocate General’s Corps or an officer who is a member
of the bar of a Federal court or of the highest court of a State of the United
States : Provided further, That when the accused is represented by counsel of his
own selection and does not desire the presence of the regularly appointed defense
counsel or assistant defense counsel, the latter may be excused by the president
of the court: Provided further; That no person who has acted as member, trial
judge advocate, assistant trial judge advocate or investigating officer in any case
shall subsequently act in the same case as defense counsel or assistant defense
counsel unless expressly requested by the accused: Provided further, That no
person -who has acted as member, defense counsel, assistant defenseé counsel,
or investigating officer in any case shall subsequently act in the same case as a
member of the prosecution: Provided further, That no person who has acted as
member, trial judge advocate, assistant trial judge advocate, defense counsel,
assistant defense counsel, or investigating officer in any case shall subsequently
act as a staff judge advocate to the reviewing or conﬂlmmg authority upon the
same case.

C. JURISDICTION

ART. 12. Gerieral Courts-Martial.—General courts-martial shall have power
to try any person subject to military law for any crime or offense made punish-
able by theése articles, and any other person who by the law of war is subject
to trial by military tribunals: Provided, That general courts-martial shall have
power to adjudge any punishment authorized by law or the custom of the service
including a bad-conduct discharge.

Notes, A. W. 12: Concerning the jurisdiction of a military commission, see Ex parte
Quirin, 317 U. 8, 1. )
As to the jurisdiction of a general court-martial under the law of war, see CM

302791 (5 Bull. JAG 262) and CM 318380 (6 Bull. JAG 117).

ART. 13. Special Courts-Martial.—Special courts-martial shall have power to
try any person subject to military law for any crime or offense not capital made
punishable by these articles: Provided, That the officer competent to appoint
a general court-martial for the trial of any particular case may, when in his
judgment the interests of the service so require, cause any case to be tried by
a special court-martial notwithstanding the limitations upon the jurisdietion of

- the special court-martial as to offenses herein prescribed.

Special courts-martial shall not have power to adjudge dishonorable discharge
or dismissadl, or confinement in excess of six months, nor to adjudge forfeiture
of more than two-thirds pay per month for a period of not exceeding six months:
Provided, That subject to approval of the sentence by an officer exercising generai_
court-martial jurisdiction and subject to appellate review by The Judge Advocate
General and appellate agencies in his office, a special court-martial may adjudge
a bad-conduct discharge in addition to other authorized punishment: Provided
further, That a bad-conduct discharge shall not be adjudged by a special court-
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martial unless a complete record of the proceedings of and tegtimony taken by
the court is taken in the case. .

ART. ‘courts-martial shall have
power to try any person subject to military law, except an officer, a warrant
officer, or a cadet, for any crime or offense not capital made punishable by these
articles: Provided, That noncommissioned officers shall not, if they object
thereto, be brought to trial before a summary court-martial without the au-
thority of the officer competent to bring them to trial before a special court-
martial: Provided further, That the President may, by regulations, except from
the jurisdiction of summary courts-martial any class or classes of persons
subject to military law.

Summary courts-martial shall not have power to adjudge confinement in
excess of one month, restriction to limits for more than three months, or for-
feiture or detention of more than two-thirds of one month’s pay.

ART. 15. Jurisdiction not Execlusive—The provisions of these articles con-
ferring jurisdiction upon courts-martial shall not be construed as depriving
military commissions, provost courts, or other military tribunals of concurrent
jurisdiction in respect of offenders or offenses that by statute or by the law
of war be triable by such military commissions,  provost courts, or other
military tribunals.

Notes, A, W. 15: A military commission to try offenses against the law of war
may be appointed by any field commander or by any commander competent to appoint
a general court-martial (Application of Yamashita, 327 U. 8, 1).

Congress has incorporated by reference as within the jurisdiction of military
commissions all offenses which are defined as such by the law of war and which may
eonstitutionally be included within that jurisdiction (Ex parte Quirin, 317 U. 8. 1).

Congress, by the adoption of this article, adopted the system of military common
law applied by military tribunals so far as it should be recognized and deemed
applicable by the courts and as further defined and supplemented by the Hague
Convention (Application of Yamashita, supra).

An enemy combatant is not a ‘“‘person subject to the Articles of War”, and a
military commission before which he is tried for violation of the law of war,
convened pursuant to the common law of war, is not subject to the Articles of War
except insofar as those articles save jurisdiction of and sanction military commis-
sions (Application of Yamashita, supre).

ART., 16. Persons in the Military Service—How Triable.—Officers shall be tri-
able only by general and special courts-martial and in no-case shall a person in
the military service, when it can be avoided, be tried by persons inferior to him in

rank. No enlisted person may sit as a member of a court-martial for the trial of *
another enlisted person who is assigned to the same company or corresponding
military unit,

No person subject to military law shall be confined with enemy prisoners or any
other foréign nationals outside of the continental limits of the United States, nor
shall any defendant awaiting trial be made subject to punishment or penalties
other than.confinement prior to sentence on charges against him.

D. PROCEDURE-

ART, 17. Trial Judge Advocate to Prosecute; Counsel to Defend.—The trial
judge advocate of a general or special court-martial shall prosecute in the name of
the United States, and shall, under the direction of the court, prepare the record
of its proceedings. The accused shall have the right to be represented in his
defense before the court by counsel of his own selection, eivil counsel if he so
provides, or military if such counsel be reasonably available, otherwise by the
defense counsél, diily appointed for the court pursuant to Article 11. Should the
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accused have counsel of his own selection, the defense counsel and assistant
defense counsel, if any, of the court, shall, if the accused so desires, act as his
associate counsel. .

ART. 18. Challenges.—Members of a general or special court-martial may be
challenged by the accused or the trial judge advocate for cause stated to the eourt.
The court shall determine the relevancy and validity thereof, and shall not receive
a challenge to more than one member at a time. Challenges by the trial judge
advocate shall ordinarily be presented and decided before those by the accused are
offered. Hach side shall be entitled to one peremptory challenge; but the law
member of the court shall not be challenged except for cause.

ART. 19. Oaths.—The trial judge advocate of a general or special court-
martial shall administer to the members of the court, before they proceed upon
any trial, the following oath or affirmation: “You, A. B., do swear (or affirm)
that you will well and truly try and determine, according to the evidence, the
matter now before you, between the United States of America and the person to
be tried, and that you will duly administer justice, without partiality, favor, or
affection, according to the provisions of the rules and articles for the government
of the armies of the United Stateg, and if any doubt should arise, not explained by
said articles, then according-to your conscience, the best of your understanding,
and the custom of war in like cases; and you do fyrther swear (or affirm) that
you will not divulge the findings or sentence of the court until they shall be
published by the proper authority or duly announced by the court, except to the
trial judge advocate and assistant trial judge advocate ; neither will you disclose
or discover the vote or opinion of any particular member of the court-martial
upon a challenge or upon the findings or sentence, unless required to give evidence
thereof as 4 witness by a court of justice in due course of law, So help you God.”

When the oath or affirmation has been administered to the members of a
general or special court-martial, the president of the court shall administer to
the trial judge advocate and to each assistant trial judge advocate, if any,
an oath or affirmation in the following form: “You, A. B., do swear (or affirm)
that you will faithfully and impartially perform the duties of a trial judge
advocate, and will not divulge the findings or sentence of the court to any but
the proper authority until they shall be duly disclosed. So help you God.”

All persons who give evidence before a court-martial shall be examined on
oath or affirmation in the following form: “You swear (or affirm) that the evi-
dence you shall give in the case now in hearing shall be the truth, the whole
truth, and nothing but the truth. So help you God.” -

Bvery reporter of the proceedings of a court-martial shall, before entering
upon his duties, make oath or affirmation in the following form: “You swear
(or affirm) that you will faithfully perform the duties of reporter to this court.
So help you God.”

Every interpreter in the trial of any case before a court-martial shall, before
entering upon his duties, make oath or affirmation in the following form: “You
swear (or affirm) that you will truly interpret in the case now in hearing,
So help you God.”

In case of affirmation the closing sentence of adjuration will be omitted,

ART. 20. Continuances.—A court-martial may, for reasonable cause, grant a
continuance to either party for such time and as often as may appear to be just.

ART. 21. Refusal or Failure to Plead.—When an accused arraigned before a
court-martial fails or refuses to plead, or answers foreign to the purpose, or after
a plea of guilty makes a statement inconsistent with the plea, or when it appears
to the court that he entered a plea of guilty improvidently or through lack of

808220°—48—19
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understanding of its meaning and effect, the court shall proceed to trial and
judgment as if he had pleaded pot gnilty.

ART. 22. Process to Obtain Witnesses.—Every trial judge advocate of a gen-
eral or special court-martial and every summary court-martial shall have power
to issue the like process to compel witnesses to appear and testify which courts
of the United States having criminal jurisdiction may lawfully issue; but such
process shall run to any part of the United States, its Territories, and possessions.
Witnesses for the defense shall be sutipoenaed, upon request by the defense coun-
sel, through process issued by the trial judge advocate, in the same manner as
witnesses for the prosecution.

ART. 23. Refusal to Appear ar-Testify.—Every person not subject to military
law who, being duly subpoenaed to appear as a witness before any military
court, commission, court of inguiry, or board, or before any officer, military or
civil, designated to take a depositiom to be read in evidence before such court,
coinmission, court of inquiry, or beard, willfully neglects or refuses to appear,
or refuses to qualify as a witness, or to testify, or produce documentary evidence
which such person may have been legally subpoenaed to produce, shall be deemed
guilty of a misdemeanor, for which stch person shall be punished on information
in the district court of the United States or in a court of original criminal
jurisdiction in any of the territorial possessions of the United States, jurisdiction
being hereby conferred upon such courts for such purposes; and it shall be
the duty of the United States district attormey or the officer prosecuting for
the Government in any such court of original criminal jurisdiction, on the
‘certifieation of the facts to bim by the military court, commission, court of in-
quiry, or board, to file an information against and prosecute the person so
offending, and the punishment of such person, on conviction, shall be a fine
of not more than $500 or imprisonment not to exceed six months, or both, at
the digscretion of the court: Provided, That the fees of such witness and his
mileage, at the rates allowed to witnesses attending the courts of the United
States, shall be duly paid or tendered said witness, such amounts to be paid
out of the appropriation for the compensation of witnesses: Provided further,
That every person not subject to military law, who before any court-martial,
military tribunal, or military board, or in connection with, or in relation to any
proceedings or investigation before it or had under any of the provisions of
this Act, is guilty of any of the acts made punishable as offenses against public
justice by any provision of chapter 6 of the Act of March 4, 1909, entitfled “An
Act to codify, revise, and amend the penal laws of the United States” (volume
35, United States Statutes at Large, p, 1088), or any amendment thereof, shall be
punished as therein provided. )

Note, A. W. 28: By Chapter 645, Public Law 772, 80th Congress, “chapter 6 of the
act of March 4, 1909 (85 Stat. 1088) was revised, recodified and amended. 'The
provisions of Chapter 6, act of 4 March 1908, supra (offenses against public justice),
are now set forth in Title 18, U. 8. C., §§ 1621-1622, 1506, 2071 (a), 2071 (b), 505,
206, 207, 208, 210, 1508, 1505, 37t, 1504, 755, 1501, 752 and 1071, 752-758, 754,
873, and 4, respectively. )

ART. 24. Compulsory Self-Incrimination Prohibited.—No witness before a
military court, commission, court of inguiry, or board, or before any officer
conducting an investigation, or before any officer, military or civil, designated
to take a deposition to be read in evidence before a military court, commission,
court of inquiry, or board, or before an officer conducting an investigation, shall
be compelled to incriminate himself or to answer any question the answer to
which may tend to incriminate him or to answer any question not material to
the issue or when such answer might tend to degrade him.
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- The use of coercion or unlawful influence in any manner whatsoever by any
person to obtain any statement, admission or confession from any accused person
or witness, shall be deemed to be conduct to the prejudice of good order and
military discipline, and no such statement, admission, or confession shall be
received in evidence by any court-martial. It shall be the duty of any person
in obtaining any statement from an accused to advise him that he does not
have to make any statement at all regarding the offense of which he is accused
or being investigated, and that any statement by the accused may be used as
evidence against him in a trial by court-martial.

ART. 25. Depositions—~When Admissible—A duly authenticated deposition
taken upon reasonable notice to the opposite party may be read in evidence be-
fore any military court or commission in any case not capital, or in any pro-
ceeding before a court of inquiry or a military board, if such deposition be
taken when the witness resides, is found, or is about to go beyond the State, Terri-
tory, or district in which the court, commission, or board is ordered to sit, or
beyond the distance of one hundred miles from the place of irial or hearing, or
when it appears to the satisfaction of the court, commission, board, or appointing
authority that the witness, by reason of age, sickness, bodily infirmity, imprison-
ment, or other reasonable cause, is unable to, or, in foreign places, because of
nonamenability to process, refuses to, appear and testify in person at the place
of trial or hearing: Provided, That testimony by deposition may be adduced
for the defense in capital cases: Provided further, That a deposition may be read
in evidence in any case in which the death penalty is authorized by law but is
not mandatory, whenever the appointing authority shall have directed that the
case be treated as not capital, and in such a case a sentence of death may not. be
adjudged by the court-martial: And provided further, That at any time after
charges have been sigmed as provided in article 46, and before the charges have
been referred. for trial, any authority competent to appoint a court-martial for
the trial of such charges may designdte officers to represent the prosecution and
the defense and may authorize such officers, upon due notice, to take the depo-
sition of any witness, and such deposition may subsequently be received in
evidence as in other cases.

ART. 26. Depositions—Before Whom Taken.—Depositions to be read in.evi-
dence before military courts, commissions, courts of inquiry, or military boards,
or for other use in military administration, may be taken before and. authenti-
cated by any officer, military or civil, authorized by the laws of the United
States or by the.laws of the place where the deposition is taken to administer
oaths. ’

ART. 27. Courts of Inquiry—Records of, When Admissible.—The record of
the proceedings of a court of inquiry may, with the consent of the accused, be
read in evidence before any court-martial or military commission in any case
not capital nor extending to the dismissal of an officer, and may also be read in
evidence in any proceeding before a court of inquiry or a- military board:
Provided, That such evidence may be adduced by the defense in capital cases
or cases extending to the dismissal of an officer.

ART. 28. Certain Acts to Constitute Desertion.—Any officer who, having
tendered his resignation and prior to due notice of the acceptance of the same,
quits his post or proper duties without leave and with intent to absent himself
permanently therefrom shall be deemed a deserter. :

.Any soldier 'who, without having first received a regular discharge, again
enlists in the Army, or in the militia when in the service of the United States,
or-in the Navy or Marine Corps of the United States, or in any foreign army,
shall be deemed to have deserted the service of the United States; and where
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the enlistment is in one of. the forces of the United States mentioned above, to
have fraudulently enlisted therein.

.Any person subject to military law who guits: hls orgamzatlon or place of duty
with the intent-to avoid hazardous duty or to shirk important service shall be
deemed a deserter, ‘

ART. 29. Court to Announce Actlon.—Whenever the eourt has acquitted the

accused upon all specifications and charges, the court shall at once announce
such result in open court. Under such regulations as the President may prescribe
the findings and sentence in other cases may be similarly announced.
- ART. 30. Closed Sessions.—Whenever a general or special court-martial shall
sit in closed session, the trial judge advocate and the assistant trial judge
advocate, if any, shall withdraw; and when their assisianee in referring to the
recorded evidence is required, it shall be obtained in open court, and in the
presence of the accused and of his counsel, if there be any.

ART. 31. Method of Voting.—Voting by members of a general or special court-
martial upon questions of challenge, on the findings, and on the sentence shall
be by secret written ballot. The junior member of the eourt shall in each case
count the votes, which count shall be checked by the president, who shall forth-
with announce the result of the ballot to the members of the court. The Iaw
member of a.general court-martial or the president of a special court-martial,
shall rule in open court upon interlocutory questions, other than challenge,
arising during the proceedings: . Provided, That unless such ruling be made by the
law member of a general court-martial, if any member objeet thereto, the court
shall be cleared and closed and the question.decided by a majority vote, viva
voce, beginning with the junior in rank: And provided further, That any such
ruling made by the law member of a general court-martial upon any inter-
locutory guestion other than a motion for a finding of not guilty, or the question
of accused’s sanity, shall be final and shall constitute the ruling of the court; but
the law member may in any case consult with the court, in closed session, before
making a ruling, and nray change any ruling made at any time during the trial.
It shall be the duty of the law member of a general or the president of a special
court-martial before a vote is taken to advise the court that the accused must be
presumed to be innocent until his guilt is established by legal and competent
evidence beyond a reasonable doubt, and that ir the case being considered, if
there is a reasonable doubt as to the guilt of the accused, the doubt shall be
resolved in the accused’s favor and he shall be acquitted ; if there is g reasonable
doubt as to the degree of guilt, the finding must be in a lower degree as to which
there is no such doubt; that the burden of proof to establish the guilt of the
accused is upon the Government.

ART. 32. Contempts.—A military tribunal may punish as for contempt any
person who uses any menacing words, signs, or gestures in its presence, or who
disturbs its proceedings by any riot or disorder: Prowvided, That such punish-
ment shall in no case exceed one month’s confinement, or a fine of $100, or both.

ART. 33. Records—General Courts-Martial..—Each general court-martial shall
keep a separate record of its proceedings in the trial of each case brought before
it, and such record shall be authenticated by the signature of the president and
the trial judge advocate; but in case the record can not be authenticated by the
president and trial judge advocate, by reason of the death, disability, or absence of
either or both of them, it shall be signed by a member in lieu of the president
and by an assistant trial judge advocate, if there be one, in lieu of the trial
judge advocate ; otherwise by another member of the court.

ART. 34. Records—Special and Summary Courts-Martial.—Each special court-
martial and each summary court-martial shall keep a record of its proceedings,
separate for each case, which record shall contain such matter and be authen-
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ticated in such manner as may be required by regulations which the President
may from time to time prescribe. :

advocate of each general court-martial shall, with such expedition as circum-
stances may permit, forward to the appointing authority .or to his successor
in command the original record of the proceedings of such court in the trial of
each case, All records of such proceedings shall, after having been acted upon,
be transmitted to the Judge Advocate General of the Army.

ART. 36. Disposition of Records—Special and Summary Courts-Martlal —
After having been acted upon by the officer appointing the court, or by the officer
commanding for the time being, the record of each trial by special court-martial
and a report of each trial by summary court-martial shall be transmitted to the
headquarters of the officer exercising general court-martial jurisdiction over the
command, there to be filed in the office of the staff judge advocate: Provided,
however, That each record of trial by special court-martial in which the sentence,
as approved by the appointing authority, includes a bad-conduct discharge, shall,
if approved by the officer exercising general court-martial jurisdiction under the
provisions of article 47, be forwarded by him to The Judge Advocate General for
review as hereinafter in these articles provided. When no longer of use, records '
of summary courts-martial may be destroyed as provided by law governing
destruction of Government records.

ART. 37. Irregularities—Effect of.—The proceedings of a court-martial shall
not be held invalid, nor the findings or sentence disapproved in any case on the
ground of improper admission or rejection of evidence or for any error as to any
matter of pleading or procedure unless in the opinion of the reviewing or confirm-
ing authority, after an examination of the entire proceedings, it shall appear that
the error complained of has injuriously affected the substantial rights of an
accused: Provided, That the act or omission upon which the accused has been
tried constitutes an offense denounced and made punishable by one or more of
these articles: Provided further, That the omission of the words ‘“hard labor” in
any sentence of a court-martial adjudging imprisonment or confinement shall not
be construed as depriving the authorities executing such sentence of imprison-
ment or confinement of the power to require hard labor as a part of the punish-
ment in any case wheve it is authorized by the Executive order prescribing maxi-
mum punishments.

ART. 38. President May Prescribe Rules.—The President may, by regulations,
which he may modify from time to time, prescribe the procedure, including modes
of proof, in cases before courts-martial, eourts of inguiry, military commissions,
and other military tribunals, which regulations shall, insofar as he shall deem
practicable, apply the principles of law and rules of evidence generally recognized
in the trial of criminal cases in the district courts of the United States: Provided,
That nothing contrary to or inconsistent with these articles shall be so prescribed :
Provided further, That all rules and regulations made in pursuance of this
Article shall be laid before the Congress.

E. LaiMiTATIONS UPON PROSECUTIONS

ART. 39. As to Time—Except for desertion or absence without leave com-
mitted in time of war, or for mutiny or murder, no person subject to military law
shall be liable to be tried or punished by a court-martial for any crime or offense
committed more than two years before arraignment of such person: Provided,
That for desertion in time of peace, rape or for any crime or offense punishable
under articles 93 and 94 of this code the period. of limitations upon trial and
punishment by court-martial shall be three years: Provided further, That the
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period of any absence of the accused from the jurisdiction of the United States,
and also any period during which by reason of some manifest impediment the
accused shall not have been amenable to military justice, shall be excluded in
computing the aforesaid periods of limitation: Provided further, That this
darticle shall not have the effect to authorize the trial or punishment for any crime
or offense barred by the provisions of existing law: And provided further, That
in the case of any offense the trial of which in time of war shall be certified by the
Secretary of the Army to be detrimental to the prosecution of the war or inimical
to the Nation’s security, the period of limitations herein provided for the trial of
the said offense shall be extended to the duration of the war and six months
thereafter.

Notes, A. W. $9: “Manifest impediment” does not mean merely want of evidence
or ignorance as to the offender or offense by the military authorities, but it means
something akin to absence, want of power, or a physical inability to bring the party
‘charged to frial. A “manifest impediment” does not exist where the military
authorities, by reasonable diligence, eould make such party amenable to justice ; and
any concealment of the evidence of his guilt, or other like fraud on his part by which
the prosecution is delayed until the time of the bar has rum, does not in and of
-itself deprive him of the benefit of the statute (14 Op. Atty. Gen. 265)

Where an escaped prisoner was within the United States, without the knowledge
of the military authorities as to his whereabouts, there was not & manifest impedi-
ment to his trial (CM 212634, 10 BR 249). ’

ART. 40, As to Number.—No person shall, without his consent, be tried a
second time for the same offense; but no proceeding in which an accused has
been found guilty by a court-martial upon any charge or specification shall be
held to be a trial in the sense of this article until the reviewing and, if there be
one, the confirming authority shall have taken final action upon the case.

No authority shall return a record of trial to any eourt-martial for recon-
sideration of—

(@) An acquittal; or .

(b) A finding of not guilty of any specification ; or

(e) A finding of not guilty of any charge, unless the record shows a finding of
guilty under a specification laid under that charge, which sufficiently alleges a
violation of some Article of War; or

(d) The sentence originally imposed, with a view to increasing its severity,
unless such sentence is less than the mandatory sentence fixed by law for the
~ offense or offenses upon which a conviction has been had.

And no court-martial in any proceedings on revision shall reconsider its find-
ing or sentence in any particular in which a return of the record of trial for
such reconsideration is hereinbefore prohibited.

Notes, A. W. 40: The findings of an Army administrative board, or a proceeding
before an investigating board, can not preclude trial by court-martial (Dig.. Op. JAG,
191240, sec. 397 (2)). } .

The provision that “no person shall, without his consent, be tried a second time
for the same offense’” means a first complete trial and not a justly or unavoidably
interrupted one (Sanford, Warden ». Robbins, 115 F. 2d 435; certiorari denied
(1941), 312 U. 8. 697).

If a new trial before another court is ordered, although not requested by the
accused, by reason of jurisdictional and fundamental errors committed during the
first trial, the accused can not plead former conviction in bar of further prosecution
for the same offense before a second court-martial as ‘“jeopardy’ or as a violation
of his constitutional rights (Sanford, Warden v. Robbins, supra),

F. PUNISHMENTS .

ART. 41. Cruel and Unusual Punishments Prohibited.—Cruel and unusual
punishments of every kind, including flogging, branding, marking, or tattooing
on the body are phohibited.
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ART. 42. Places of Confinement—When Lawful.—Ezxcept for desertion in time
of war, repeated desertion in time of peace, and mutiny, no person shall,
under the sentence of a court-martial, be punished by confinement in a peniten-
tiary unless an act or ommission of which he is convieted is recognized as an
offense of a civil nature and so punishable by penitentiary confinement for more
than one year by some statute of the United States, of general application within
the continental United States, excepting section 289, Penal Code of the United
States, 1910, or by the law of the District of Columbia, or by way of commuta-
tion of a death sentence, and unless, also, the period of cornfinement authorized
and adjudged by such court-martial is more than one year : Provided, That when
a sentence of confinement is adjudged by a court-martial upon conviction of two
or more acts or omissions, any one of which is punishable under these articles by
confinement in a penitentiary, the entire sentence of confinement may be executed
in a penitentiary : Provided further, That penitentiary confinement hereby author-
ized may be served in any penitentiary directly or indirectly under the juris-
diction of the United States: Provided furiher, That persons sentenced to
dishonorable discharge and to confinement, not in a penitentiary, shall be confined
in the United States Disciplinary Barracks or elsewhere as the Secretary of the
Army or the reviewing authority may direct, but not in a penitentiary.

’ No‘te; A, W. 42: By Chapter 645, Public Law 772, 80th Congress, ‘“section 289,

Penal Code of the United States, 1910,” as revised and recodified, is set forth in
Title 18, U. 8. C., § 13. .

ART. 43. Death Sentence—When Lawful; Vote on Findings and Sentence.—
No person shall, by general court-martial, be convicted of an offense for which
the death penalty is made mandatory by law, nor sentenced to suffer death,
except by the concurrence of all the members of said court-martial present at the
time the vote is taken, and for an offense in these articles expressly made pun-
ishable by death; nor sentenced to life imprisonment, nor to confinement for
more than ten years, except by the concurrence of three-fourths of all the mem-
bers present at the time the vote is taken. Conviction of any offense for which
the death sentence is not mandatory and any sentence to confinement not in excess
of ten years, whether by general or special court-martial, may be determined by a
two-thirds vote of those members present at the time the vote is taken. All other
questions shall be determined by a majority vote. )

ART. 44. Officers—Reduction to Ranks.—When a sentence to dismissal may
lawfully be adjudged in the case of an officer the sentence may in time of war,
under such regulations as the President may prescribe, adjudge in lieu thereof
reduction to the grade of private.

-ART, 45. Maximum Limits.—Whenever the punishment for a crime or offense
made punishable by these articles is left to the discretion of the court-martial,
the punishment shall not exceed such limit or limits as the President may from
time to time prescribe : Provided, That in time of peace the period of confinement
in a penitentiary shall in no case exceed the maximum period prescribed by the
law which, under article 42 of these articles, permits confinement in a peniten-
tiary, unless in addition to the offense so punishable nnder such law the accused
shall have been counvicted at the same time of one or more other offenses.

G. ACTION BY APPOINTING OR SUPERIOR AUTHORITY

ART. 46. Charges; Action Upon.

(a) Signature; cath.—Charges and specifications must be signed by 2 person
subject to military law, and under oath either that he has personal knowledge
of, or has investigated, the matters set forth therein and that the same are true
in fact, to the best of his knowledge and belief.

'
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(D). Investigation—No charge will be referred to 2 eneral court-martial for
trial until after a thorough and impartial investigation thereof shall have been
made, This investigation will include inquiries as to the truth of the matter set
forth in said charges, form of charges, and what disposition of the case should be
made in the interest of justice and discipline. “The accused shall be permitted,
upon his request, to be represented at such investigation by counsel of his own
selection, civil counsel if he so provides, or military if such counsel be reasonably
available, otherwise by counsel appointed by the officer exercising general courts-
martial jurisdiction over the command. At such investigation full opportunity
shall be given to the accused to cross-examine witnesses against him if they are
available and to present anything he may desire in his own behalf, either in
defensge or mitigation, and the. investigating officer shall examine available wit-
nesses requested by the accused. If the charges are forwarded after such
investigation they shall be accompanied by a statement of the substance of the
testimony taken on both sides.

(¢) Forwarding charges; delays; service of charges—When a person is held
for trial by general court-martial, the commanding officer will, within eight days
after the accused is arrested or confined, if practicable, forward the charges to the
officer exercising general court-martial jurisdiction and furnish the accused a
copy of such charges. If the same be not practicable; be will report to superior
authority the reasons for delay. The trial judge advocate will cause to be
served upon the accused a copy of the charges upon which trial is to be had,
and a failure so to serve such charges will be ground for a continuance unless the
trial be had on the charges furnished the accused as hereinbefore provided. In
time of peace mo person shall, against his objection, be brought to trial before
a general court-martial within a period of five days subsequent to the service
of charges upon him,

- ART. 47. Action by Convenmg Authorlty.

(a) Assignment of judge advocates; chemnels of commurication. -—All mem-
bers of the Judge Advocate General’s Corps will be assigned as preseribed by The
Judge Advocate General after appropriate-comsultations with commanders on
whose staffs they may serve; and The Judge Advocate General or senior members
of his staff will make frequent inspections in the field in supervision of the ad-
ministration of military justice. Convening authorities will at all times com-
municate directly with their staff judge advocates in matters relating to the ad-
ministration of military justice; and the staff judge advocate of any command is
authorized to communicate directly with the staff judge advocate of a superior
or subordinate command, or with The Judge Advocate General.

(b) Reference for trial.—Before directing the trial of any charge by general
court-martlal the convening authority will refer it to his staff judge advocate
for consideration and advice; and no charge will be referred to a general court-
martial for trial unless it has been found that a thorough and impartial investi-
gation thereof has been made as prescribed in the preceding article, that such
charge is legally sufficient to allege an offense under these articles, and is sus-
tained by evidence indicated in the report of investigation.

(¢) Action on record of trial.—Before acting upon a record of trial by general
court-martial or military commission, or a record of trial by special court-martial
in which a bad-conduct discharge has been adjudged and approved by the
authority appointing the court, the reviewing authority will refer it to his staff
judge advocate or The Judge Advocate General for review and advice; and no
sentence shall be approved unless upon conviction established beyond reasonable
doubt of an offense made punishable by these articles, and unless the record of
trial has been found legally sufficient to support it. . '
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(d) Approval—No sentence of a court-martial shall be carried into execution
until the same shall have been approved by the convening authority: Provided,
That no sentence of a special court-martial including a bad-conduct discharge
shall be carried into execution until in addition to the approval of the convening
authority the same shall have been approved by an officer authorized to appoint
a general court-martial. . :

(e) Who may exercise.—Action by the convening authority may be taken by an
officer commanding for the time being, by a successor in command, or by any
officer exercising general court-martial jurisdietion.

() Powers incident o power to approve—The power to approve the sentence
of -a court-martial shall include—

(1) the power to approve or disapprove a finding of gu11ty and to approve
only so much of a finding of guilty of a particular offense as
involves a finding of guilty of a.lesser included offense;

(2) the power to approve or disapprove the whole or any part of the
sentence; and

(3) the power to remand a case for rehearing under the provisions of
article 52.

(ART. 48. Confirmation.—In addition to the approval required by article 47,
confirmation is required as follows before the sentence of a court-martial may
be carried into execution, namely:

(@) By the President with respect to any sentence—-

(1) of death, or

(2) involving a general oﬂicer Provided, That when the President has
already acted as approving authority, no additional confirmation
by him is necessary;

(b) By the Seeretary of the Army with respect to any sentence not requiring
approval or confirmation by the President, when The J'udge Advocate General
does not concur in the action of the Judicial Council ;

(¢) By the Judicial Council, with the concurrence of The Judge Advocate
General, with respect to any sentence— .

(1) when the confirming action of the Judicial Council is not unanimous,
or when by direction of The Judge Advocate General his participa-
tion in the confirming action is required, or

(2) involving imprisonment for life, or

(8) involving the dismissal of an officer other than a general officer, ot

(4) involving the dismissal or suspension of a cadet;

(d) By the Judicial Council with respect to any sentence in a case transmitted
to the Judicial Council under the provisions of article 50 for confirming action.

ART. 49. Powers Incident to Power to Confirm.—The power to confirm the
sentence of a court-martial shall be held to include—

(a) The power to approve, confirm, or disapprove a finding of gmltv and
to approve or confirm so much only of a finding of guilty of a particular offense
as involves a finding of guilty of a lesser inciuded offense;

(b) The power to confirm, disapprove, vacate, commute, or reduce to legal
limits the whole or any part of the sentence;

(¢) The power to restore all rights, privileges, and property affected by any
finding or sentence disapproved or vacated;

(d) The power to order the sentence to be carried into execution

(e) The power to remand the case for a rehearmg under the provisions of
article 52,
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ART. 50. Appellate Review. : ,

‘(@) Board of review; judicial council.—The Judge Advocate General shall
constitute, in his office, a Board of Review composed of not less than three officers
of the Judge Advocate General’s Corps. He shall also constitute, in his office, a
Judicial Council composed of three general officers of the Judge Advocate Gen-
eral's Corps: Provided, That The Judge Advocate General may, under exigent
circumstances, detail as members of the Judicial Council, for periods not in excess
of sixty days, officers of the Judge Advocate General’s Corps of grades below that
of general officer.

(b) Additional boards of review and judicial councils.—Whenever necessary,
The Judge Advocate General may constitute two or more Boards of Review and
Judicial Councils in his office, with equal powers and duties, composed as provided
in the first paragraph of this article.

(¢) Branch offices.—Whenever the President deems such action necessary, he
may direct The Judge Advocate General to establish a branch office, under an
Assistant Judge Advocate General who shall be a general officer of The Judge
Advocate General’s Corps, with any distant command, and to establish in such
branch office one or more Boards of Review and Judielal Councils composed as
provided in the first paragraph of this article. Such Assistant Judge Advocate
General and such Board of Review and Judicial Council shall be empowered to
perform for that command under the general supervision of The Judge Advocate
General, the duties which The Judge Advocate General and the Board of Réview
and Judicial Council in his office would otherwise be required to perform in respect
of all cases involving sentences not requiring approval or confirmation by the
President: Provided, That the power of mitigation and remission shall not be
exercised by such Assistant Judge Advocate General or by agencies in hig office,
but any case in which such action is deemed desirable shall be forwarded to The
Judge Advocate General with appropriate recommendations,

(d) Action by board of review when approval by President or conflrming action
is required.—Before any record of trial in which there has been adjudged a sen-
tence requiring approval or confirmation by the President or confirmation by any
other confirming authority is submitted to the President or such other confirming
authority, as the case may be, it shall be examined by the Board of Review which
shall take action as follows:-

(1) In any case requiring action by the President, the Board of Review
shall submit its opinion in writing, through the Judicial Council
which shall also submit its opinion in writing, to The Judge Advocate
General, who shall, except as herein otherwise provided, transmit the
record and the Board’s and Council’s opinio‘rfs\, with his recommenda-
tions, directly to the Secretary of the Army for the action of the
President: Provided, That the Judicial Council, with the concur-
rence of the Judge Advocate General shall have powers in respect
to holdings of legal insufficiency equal to the powers vested in the
Board of Review by subparagraph (3) of this paragraph.

(2) In any case requiring confirming action by the Judicial Council with
or without the concurrence of The Judge Advocate General, when
the Board of Review is of the opinion that the record of trial is
legally sufficient to support the sentence it shall submit its opinion
in writing to the Judicial Council for appropriate action,

(3) When the Board of Review is of the opinion that the record of
trial in any case requiring confirming action by the President or
confirming action by the Judicial Council is legally insufficient to
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' gupport the findings of guilty and sentence, or the sentence, or
that errors of law have been committed injuriously affecting the
substantial rights of the accused, it shall submit its holding to the
Judge Advocate General and when the Judge Advocate General
concurs in such holding, such findings and sentence shall thereby
be vacated in accord with such holding and the record shall be
transmitted by the Judge Advocate General to the appropriate
convening authority for a rehearing or such other action as may be
proper.

(4) In any case requiring confirming action by the President or con-
firming action by .the Judicial Council in which the Board of Review
holds the record of trial legally insufficient to support the findings
of guilty and sentence, or the sentence, and the Judge Advocate
General shall not concur in the holding of the Board of Review,
the holding and the record of trial shall be transmitted to the
Judicial Council for confirming action or for other appropriate
action in a case in which confirmation of the sentence by the Presi-
dent is required under article 48 (a).

(e) Action by board of review in cases tnvolving dishonoradle or bad conduct
discharges or confinement in penitentiary.—No authority shall order the execu-
tion of any sentence of a court-martial involving dishonorable discharge not
suspended, bad conduct discharge not suspended, or confinement in a peni-
tentiary unless and until the appellate review required by this article shall have
been completed and unless and until any confirming action required shall have
been completed. Every record of trial by general or special court-martial in-.
volving a sentence to dishonorable discharge or bad conduct discharge, whether
such discharges be suspended or not suspended, and every record of trial by
general court-martial involving a sentence to confinement in a penitentiary,
other than records of trial examination of which is required by paragraph. (d)
of this article, shall be examined by the Board of Review which shall take
action as follows:

(1) In.any case in which the Board of Review holds the record of trial
legally sufficient to support the findings of guilty and sentence, and
confirming action is not by the Judge Advocate General or the Board
of Review deemed necessary, the Judge Advocate General shall
transmit the holding to the convening authority, and such holding
shali be deemed final and conclusive.,

(2) In any case in which the Board of Rev1ew holds the record of trial
legally sufficient to support the findings of guilty and sentence, but
modification of the findings of guilty or the sentence is by the
Judge Advocate General or the Board of Review deemed necessary
to the ends of justice, the holding and the record of trial shall be
transmitted to the Judieial Council for confirming action.

(3) In any case in which the Board of Review holds the record of trial
legally insufficient to support the findings of guilty and sentence, in
whole or in part, and the Judge Advocate General concurs in such
holding, the findings and sentence shall thereby be vacated in whole
or in part in accord with such holding, and the record shall be
transmitted by the Judge Advocate General to the convening author--
ity for rehearing or such other action as may be appropriate.

(4) In any case in which the Board of Review holds the record of trial

- legally ‘insufficient {0 support the findings of guilty and sentence,
in whole or in part, and the Judge Advocate General shall not

s
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concur in the holding of the Board of Review, the holding and the
record of trial shall be transmitted to the Judicial Council for con-
firming action. '

(f) Appellate action in other cases.—Every record of trial by general court-
martial the appellate review of which is not otherwise provided for.by this article
shall be examined in the Office of the Judge Advocate General and if found
legally insufficient to support the findings of guilty and sentence, in whole or. in
part, shall be transmitted to the Board of Review for appropriate action in ac-
cord with paragraph (e) of this article. :

(g) Weighing evidence—~—In the appellate review of records of trials by courts-
martial as provided in these articles the Judge Advocate General and all ap-
pellate agencies in his office shall have authority to weigh evidence, judge the
credibility of witnesses, and determine eontroverted questions of fact.

(k) Finality of court-martiol judgments—The appellate review of records
of trial provided by this article, the confirming action taken pursuant to articles
48 or 49, the proceedings, findings, and sentences of courts-martial as heretofore
or hereafter approved, reviewed, or confirmed as required by the Articles of
War and all dismissals and discharges heretofore or hereafter carried into
execution pursuant to sentences by courts-martial fo_llowing approval, review,
or confirmation as required by the Articles of War, shall be final and conclusive,
and orders publishing the proceedings. of courfs-martial and all action taken
pursuant to such proceedings shall be binding upon all departments, courts,
agencies, and officers of the United States, subject only to action upon appli-
cation for a new trial as provided in article 53.

ART. 51. Mitigation, Remission, and Suspension of Sentences.

(@) At the time ordered erecuted—The power of the President, the Secretary
of the Army, and any reviewing authority to order the execution of a sentence
of a court-martial shall include the power to mitigate, remit, or suspend the
whole or any part thereof, except that a death sentence may not be suspended.
The Judge Advocate General shall have the power to mitigate, remit, or suspend
the whole or any part of a sentence in any case requiring appellate review under
article 50 and not requiring approval or confirmation by the President, but
the power to mitigate or remit shall be exercised by the Judge Advocate General
under the direction of the Secretary of the Army. The authority which suspends
the execution of a sentence may restore the person under sentence to duty during -
such suspension; and the death or honorable discharge of a person under sus-
pended sentence shall operate as a complete remission of any unexecuted or un-
remitted part of such sentence.

(b) Subsequent to the time ordered ewecuted. ) .

(1) Any unexecuted portion of a sentence other fﬁa?n a sentence of death,
including all uncollected forfeitures, adjudged by court-martial may
be mitigated, remitted or suspended and any order of suspension may
be vacated, in whole or in part, by the military authority competent
to appoint, for the command, exclusive of penitentiaries and the
United States disciplinary barracks, in which the person under sen-
tence may be, a court of the kind that imposed the sentence, and the
same power may be exercised by superior military .authority or
by the Judge Advocate General under the direction of the Secretary
of the Army; Provided, That no sentence approved or confirmed
by the President shall be mitigated, remitted, or suspended by any
authority inferior to the President: And provided further, That no
order of suspension of a sentence to dishonorable discharge or bad
conduct discharge shall be vacated unless and until confirming or
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' appellate action on the sentence has been completed as required by
articles 48 and 50. '
(2) The power to suspend a sentence shall include the power to restore
the pelson affected to duty during such suspension. .
(8) The power to mitigate, remit or suspend the sentence or any part
thereof in the case of a person confined in the United States dis-
ciplinary barracks or in a penitentiary shall be exercised by the
Secretary of the Army or by the Judge Advocate General under
the direction of the Secretary of the Army.

ART. 52. Rehearings.—When any reviewing or confirming authority disap-
proves & sentence or when any sentence is vacated by action of the Board of
Review or Judicial Council and the Judge Advocate General, the reviewing or
confirming authority or the Judge Advocate General may authorize or -direct
a rehearing. Such rehearing shall take place before a court-martial composed
of membes not membérs of the court-martial which first heard the case. Upon
such rehearing the accused shall not be tried for any offense of which he was
found not guilty by the first court-martial, and no sentence in excess of or more
severe than the original sentence shall be enforced unless the sentence be based
upon a finding of guilty of an offense not considered upon the merits in the
original proceeding. o

ART. 53. Petition for New Trial.—Under such regulations as the President
may prescribe, the Judge Advocate General is authorized upon application of
an accused person; and upon gooed cause shown, in his discretion to grant a new
trial, or to vacate a sentence, restore rights, privileges, and property affected
by such sentence, and substitute for dismissal, dishonorable discharge, or bad
conduct discharge previously executed a form. of discharge authorized for ad-
_ ministrative issnance, in amy court-martial case in which application is made
within one year after final disposition of the case upon initial appellate review :
Provided, That with regard to cases involving offenses committed during World
- War I1, the application for o new trial may be made within one year after termina-
tion of the war, or after its final disposition upon initial appellate review as
herein provided, whichever is the later: Provided, That only one such applica-
tion for a new trial may Be entertained with regard to any one case: And
provided further, That all action by the Judge Advocate Gerneral pursuant to.
this article, and all proceedings, findings, and sentences on new trials under
this article, as approved, reviewed, or confirmed under articles 47, 48, 49, and 50,
and all dismissals and discharges carried into execution pursuant to sentences
adjudged on mew trials and approved, reviewed, or confirmred, shall be final and
conclusive and orders publishing the action of the Judge Advocate General or
the proceedings on new trial and all action taken pursuant to such proceedings,
shall be binding upon all departments, courts, agencies, and officers of the
United States.

L. PUNITIVE ARTICLES

A, EMNLISTMENTS ; MUSTER ; RETURNS

ART. 54. Fraudulent Enlistment.—Any person who shall procure himself to be
enlisted in the military serwice of the United States by means of wiliful mis-
representation or concealment as to his qualifications for enlistment, and shall
receive pay or allowances umder such enlistment, shall be punished as a court-
martial may direct.

ART.55. Officer Making Unlawful Enlistment.—Any officer who knowingly
enlists or musters- into the military service any person whose enlistment or
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muster- in is prohibited by law, regulations, or orders shall be dismissed from
the service or suffer such other punishment as a court-martial may direct.

ART. 56. False Muster.—Any officer who knowingly makes a false muster of
man or animal, or who signs or directs or allows the signing of any muster roll
knowing the same to contain a false muster or false statement as to the absence
or pay of an officer or soldier, or who wrongfully takes money or other con-
sideration on mustering in a regiment, company, or other organization, or on
signing muster rolls, or who knowingly musters as an officer or soldier a person
who is not such officer or soldier, shall be dismissed from the service and suﬁer
such other punishment as a court-martial may direct.

ART. 57. False Returns—Omission to Render Returns.—Every officer whose
duty it is to render to the Department of the Army or other superior authority
a return of the state of the troops undér his command, or of the arms, ammuni-
tion, clothing, funds, or other property thereunto belonging, who knowingly makes
a false return thereof shall be dismissed from the service and suffer such other
punishment as a court-martial may direct. And any officer who, through neglect
or design, omits to render such return shall be punished as a court-martial may
direct. -

B. DESERTION ; ABSENCE WITHOUT LEAVE

ART. 58. Desertion.—Any person subject to military law who deserts or at-
tempts to desert the service of the United States shall, if the offense be committed
in time of war, suffer death or such other punishment as a court-martial may
direct, and, if the offense be committed at any other time, any punishment,
excepting death, that a court-martial may direct.

ART. 59.
tary law who advises or persuades or knowingly assists another to desert the
service of the United States shall, if the offense be committed in time-of war,
suffer death or such other punishment as a court-martial may direct, and, if the
offense be committed at any other time, any punishment, excepting death, that a -
court-martial may direct. )

ART. 60. Entertaining a Deserter.—Any officer who, after having discovered
that a soldier in his command is a deserter from the military. or naval service or
from the Marine Corps, retains such deserter in his command without informing
superior authority or the commander of the organization to which the deserter
belongs, shall be punished as a court-martial may direct.

ART. 61. Absence Without Leave.—Any person subject to military law who
fails to repair at the fixed time to the properly appointed place of duty, or goes
from the same without proper leave, or absents himgelf from his command,
guard, quarters, station, or camp without proper® I@ave, shall be punished as a °
court-martial may direct.

C. DISRESPECT ; INSUBORDINATION ; MUTINY

ART. 62. Disrespect Toward the President, Vice President, Congress, Secre-
tary of the Army, Governors, Legislatures.—Any officer who uses contemptuous
or disrespectful words against the President, Vice President, the Congress of the
United States, the Secretary of the Army, or the governor or legislature of any
State, Territory, or other possession of the United States in which he is quartered
shall be dismissed from the service or suffer such other punishment as a court-
martial may direct. Any other person subject to military law who so offends
shall be punished as a court-martial may direct.

ART. 63. Disrespect Toward Superior Officer—Any person subject to military
law who behaves himself with disrespect toward his superior officer shall be
punished as a court-martial may direct.
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ART. 64. Assaulting or Willfully Disobeying Superior Officer.—Any person
subject to military law. who, on any pretense whatsoever, strikes his superior
officer or draws or lifts up any weapon or offers any violence against him, being
in the execution of his office, or willfully disobeys any lawful command of his
superior officer, shall suffer death or such other punishment as a court-martial
may direct. )

ART. 65. Insubordinate Conduct Toward Noncommissioned Officer..—Any sol-
dier who strikes or assaults, or who attempts or threatens to strike or assault, or
willfully disobeys the lawful order of a warrant officer or a noncommissioned
officer while in the execution of his office, or uses threatening or insulting lan-
guage or behaves In an insubordinate or disrespectful manner toward a warrant
officer or a noncommissioned officer while in the execution of his office, shall be
punished as a court-martial may direct.

ART. 66. Mutiny or Sedition.—Any person subject to military law who at-
tempts to create or who begins, excites, causes, or joins in any mutiny or sedition
in any company, party, post, icamp, detachment, guard, or other command shall
suffer death or such other punishment as a court-martial may direct.

ART. 67, Failure to Suppress Mutiny or Sedition.—Any officer or soldier who,
being present at any mutiny or sedition, does not use his utmost endeavor to
suppress the same, or, knowing or having reason to believe that a mutiny or
sedition is to take place, does not witheut delay give information thereof te
his commanding officer shall suffer death or such other punishment as a court-
martial may direct.

ART. 68. Quarrels; Frays; Disorders.—All officers, members of the Army
Nurse Corps, warrant officers, Army fleld clerks, field clerks Quartermaster
Corps, and noncommissioned officers have power to part and quell all imarrels,
frays, and disorders among persons subject to military law and to order officers
who take part in the same into arrest, and other persons subject to military
law who take part in the same into arrest or confinement, as circumstances
may require, until their proper superior officer is acquainted therewith. And
whosoever, being so ordered, refuses to obey such officer, nurse, band leader,
warrant officer, field clerk, or noncommissioned officer, or draws a weapon upon
or otherwise threatens or does violence fo him, shall be punished as a court-
‘martial may direct. :

D. ARrEST; CONFINEMENT

ART. 69. Arrest or Confinement.—Any person subject to military law charged
with crime or with a serious offense under these articles shall be placed in
confinement or in arrest, as circumstances may require; but when charged with
a minor offense only, such person shall not ordinarily be placed in confinement.
Any person placed in arrest under the provisions of this article shall thereby be
restricted to his barracks, quarters, or tent, unless such limits shall be enlarged
by proper authority. Any officer or cadet who breaks his arrest or who escapes
from confinement, whether before or after trial or sentence and before he is
set at liberty by proper authority, shall be dismissed from the gervice or suffer
such other punishment as a court-martial may direct; and any other person
subject to military law who escapes from confinement or who breaks his arrest,
whether before or after trial or sentence and before he is set at liberty by
proper authority, shall be punished as a court-martial may direct.

Notes, A. W. 69: For m‘resf and custody of members of friendly foreign forces, see

Title 22. U. 8. C., 702 and 706 (sec. 2, act 30 June 1944, 58 Stat. 643).
For arrest of civilians on military reservations, see AR 490-5.
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ART. 70. Charges; Action Upon, Unnecessary Delay.—When any person sub-
ject to military law is placed in arrest or confinement immediate steps will be
taken to try the person accused or to dismiss the charge and release him. Any
officer who is responsible for unnecessary delay in investigating or carrying
the case to a final conclusion shall be punished as a court-martial may direct.

ART.71. Refusal to Receive and Keep Prisoners—No provost marshal or
commander of a guard shall refuse to receive or keep any prisoner committed
to his charge by an officer belonging to the forces of the United States, provided
the officer committing shall, at the time, deliver an account in writing, signed by
himself, of the crime or offense charged against the prisoner. Any officer or
soldier so refusing shall be punished as & court-martial may direet.

ART.72. Report of Prisoners Received—Every commander of a guard to
whose charge a prisoner is commnlitted shall, within twenty-four hours after
such confinement, or as soon as he is relieved from his guard, report in writing
to the commanding officer the name of such prisoner, the offense charged against
him, and the name of the officer committing him; and if he fails to make such
report, he shall be punished as a court-martial may direct.

ART. 73. Releasing Prisoner Without Proper Authority.—Any person subject
to military law who, without proper authority, releases any prisoner ‘duly
committed to his charge, or who through meglect or design suffers any prisoner
so committed to escape, shall be punished as a court-martial may direct, -

ART. 74. Delivery of Offenders to Civil Authorities—When any person subject
to military law, except one who is held by the military authorities to answer, or
who is awaiting trial or result of trial, or who is undergoing sentence for a crime
or offense punishable under these articles, is accused of a erime or offense com-
mitted within the geographical limits of the States of the Union and the District
of Columbia, and punishable by the laws of the land, the commanding officer is
required, except in time of war, upen application duly made, to use his utmost
endeavor to deliver over such accused person to the civil authorities, or to aid the
officers of justice in apprehending and securing him, in order that he may be
brought to trial. Any commanding officer who upon such application refuses or
willfully neglects, except in time of war, to deliver over such accused person to
the civil authorities or to aid officers of justice in apprehending and securing him
shall be dismissed from the service or suffer such other pumshment as a court-
martial may direct.

‘When, under the provisions of this artiele, delivery is made to the c1v11 autbori-
ties of an offender undergoing sentence of a court-martial, such delivery, if
followed by conviction, shall be held to interrupt the execution of the sentence of
the court-martial, and the offender shall he returned to military custody, after
having answered to the civil authorities for his offense, for the completion of the
said court-martial sentence.

Notes, A. W. 74: See Dig. Op. JAG, 1912, pp. 134—136 Dig. Op. JAG, 1912—40
sec. 432; and AR 600-355.

“When any civil official of the State of- * * * attempts to arrest any person
subject to military law upon the military reservation at Fort * * * <{he person
whose arrest is sought must inform the civil official that he is required to make the
arrest through the post commander and that the person whose arrest is sought can
not otherwise submit. If, after this, the civil official persists, the arrest will be
prevented unless the procedure under the 74th Article of War is followed.” The

foregoing instruction by a corps area commander was held subject to no objection.
(See Op. J. A. G, 014.13, April 8, 1925 ; Dig. Op. JAG, 1925, p. 1).

BE. War OFFENSES

ART. 75. Misbehavior Before the Enemy. Any officer or soldier who, before
the enemy, misbehaves himself, runs away, or shamefully abandons or delivers up
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or by any misconduct, disobedience, or neglect endangers the safety of any fort,
post, camp, guard, or other command which it is his duty to defend; or speaks
words inducing others to do the like, or casts away his arms or ammunition, or
quits his post or colors to plunder or pillage, or by any means whatsoever occa-
sions false alarms in camp, garrison, or quarters, shall suffer death or such other
punishment as a court-martial may direet.

ART., 76. Subordinates Compelling Commander to Surrender.—Any person
“subject to military law who compels or attempts to compel any commander of any
garrison, fort, post, camp, guard, or other command, to give it up to the enemy or
to abandon it shall be punishable with death or such other punishment as a court-
martial may direct.

ART. 77. Improper Use of Countersign.—Any person subject to military law
who makes known the parole or countersign to any person not entitled to receive
it according to the rules and discipline of war, or gives a parole or countersign
different from that which he received, shall, if the offense be committed in time of
war, suffer death or such other punishment as a court-martial may direct.

ART. 78. Forcing a Saféguard.—Any person subject to military law who, in
time of war, forces a safeguard shall suffer death or such other punishment as a
court-martial may direct.

ART. 79. Captured Property to be Secured for Public Service.—All public
property taken from the enemy is the property of the United States and shall be
secured for the service of the United States, and any person subject to military
law who neglects to secure such property or is guilty of wrongful appropriation
thereof shall be punished as a court-martial may direct.

ART. 80. Dealing in Captured or Abandoned Property.—Any person subject
to military law who buys, sells, trades, or in any way deals in or disposes of
captured or abandoned property, whereby he shall receive or expect any profit,
benefit, or advantage to himself or to any other person directly or indirectly
connected with himself, or who fails whenever such property comes into his
possession or custody or within his control to give notice thereof to the proper
authority and to turn over such property to the proper authority without
delay, shall, on conviction thereof, be punished by fine or imprisonment, or by
such other punishment as a court-martial, military commission, or other military
tribunal may adjudge, or by any or all of said penalties,

ART. 81. Relieving, Corresponding With, or Aiding the Enemy.—Whosoever
relieves or attempts to relieve the enemy with arms, ammunition, supplies, money, |,
or other thing, or knowingly harbors or proteets or holds correspondence with
or gives intelligence f{o the enemy, either directly or indirectly, shall suffer
death or such other punishment as a court-martial or military commission may
direct.

ART. 82. Spies.—Any person who in time of war shall be found lurking or
acting as a spy in or about any of the fortifications, posts, quarters, or encamp-

-ments of any of the armies of the United States, or elsewhere, shall be tried by
a general court-martial or by a military commission, and shall, on conviction
thereof, suffer death. ’

F. MiscELL.ANEOUS CRIMES AND OFFENSES

ART. 83. Military Property—Willful or Negligent Loss, Damage or Wrongful
Disposition—Any person subject to military law who willfully, or through
neglect, suffers to be lost, spoiled, damaged, or wrongfully disposed of, any
military property belonging to the United States shall make good the loss or
damage and suffer such punishment as a court-martial may direct.

808220°—48—20
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ART. 84. Waste or Unlawful Disposition of Military Property Issuned to Sol-
diers.—Any soldier who sells or wrongfully disposes of or willfully or through
neglect injures or loses any horse, arms, ammunition, aceouterments, equipment,
clothing, or other property issued for use in the military service, shall be pun-
ished as a court-martial may Qdirect.

ART. 85. Drunk on Duty.—Any person subject to military law, who is found
drunk on duty, shall be punished as a court-martial may direct.

ART. 86.
ing upon his post, or who leaves it before he is regularly relieved, shall, if the
offense be committed in time of war, suffer death or swch other punishment as
a court-martial may direct; and if the offensec be commmnitted in time of peace,
he shall suffer any punishment, exeept death, that a court-martial may direct.

ART. 87. Personal Interest in Sale of Provisions—Any cfficer commanding in
any garrison, fort, barracks, camp, or other place where troops of the United
States may be serving who, for his private advantage, lays any duty or im-
position upon or is interested in the sale of any victuals or other necessaries of
life brought into such garrison, fort, barracks, camp, or other place for the use
of troops, shall be dismissed from the service and suffer sueh other punishment
as a court-martial may direct.

ART. 88. Unlawfully Influencing Action of Court.—INo authority appointing a
general, special, or summary court-martial nor apy other commanding officer,
shall censure, reprimand, or admonish such court, o any member thereof, with
respect to the findings or sentence adjudged by the eourt,. or with respect to
any other exercise, by such court or any member thereof, of its or his judicial
responsibility, No person subject to military law shall attempt to coerce or
unlawfully influence the action.of a eourt-martial or any military court or com-
mission, or any member thereof, in reaching the findings or sentence in any
case, or the action of an appomtmg or reviewing or vconﬁrmmg authority with
respect to his judicial acts.

ART. 89, Good Order to be Maintained and Wmmgs Redressed ~—All persons
subject to military law are to behave themselves orderly in quarters, garrison,
camp, and on the march; and any person subject to military law who commits
any waste or spoil, or wrongfully destroys any property whatsoever or commits
any kind of depredation or riof, shall be punished as a court-martial may direct,
Any commanding officer, who, upon complaint made to him refuses or omits to
see reparation made to-the party injured, insofar as the offender’s pay shall go
toward such reparation, as provided for in article 105, shall be dismissed from
the service, or otherwise punished, as a court-martial may direct.

ART. 90. Provoking Speeches or Gestures.—No-person subject to military law .
shall use any reproachful or provoking speeches or gestures to another; and any
person subject to military law who offends against the provisions of this article
shall be punished as a court-martial may direct.

ART. 91. Dueling.—Any person subject to military law Who fights or promotes
or is concerned in or connives at fighting a duei, or who, having knowledge of a
challenge sent or about to be sent, fails to report the fact promptly to the proper
authority, shall, if an officer, be dismissed from the service or suffer such other
punishment as a court-martial may direct; and if any other person subject to
military law, shall suffer such punishment as a court-martial may direct.

ART. 92, Murder—Rape.—Any person subject to military law found guilty of
murder shall suffer death or imprisonment for life, as a court-martial may direct;
but if found guilty of murder not premeditated, he shall be punished as a court-
martial may direct. Any person subject to military law who is found guilty of
rape shall suffer death or such other punishment a8 a court-martial may direct:
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Provided, That no person shall be tried by court-martial for murder or rape
committed within the geographical limits of the States of the Union and the
District of Columbia in time of peace.

ART. 93. Various Crimes.—Any person subject to military law who commits
manslaughter, mayhem, arson, burglary, housebreaking, robbery, larceny, per-
jury, forgery, sodomy, assault with intent to commit any felony, assault with
intent to do bodily harm with a dangerous weapon, instrument, or other thing,
or assault with intent to do bodily harm, shall be punished as a court-martial
may direct: Provided, That any person subject to military law who commits
larceny or embezzlement shall be guilty of larceny within the meaning of this
article.

ART. 94. Frauds Against the Government.—Any person subject to military law
who makes or causes to be made any claim against the United States or any
officer thereof, knowing such claim to be false or fraudulent; or

Who presents or causes to be presented to any person in the civil or military
service thereof, for approval or payment, any claim against the United States,
or any officer thereof, knowing such claim to be false or fraudulent; or

‘Who enters into any agreement or conspiracy to defraud the United States by
obtaining, or aiding others to obtain, the allowance or payment of any false or
fraudulent claim ; or

Who, for the purpose of obtaining, or aiding others to obtain, the approval,
allowanee, or payment of any claim against the United States or against any
officer thereof, makes or uses, or procures, or advises the making or use of, any
writing or other paper knowing the same to contain any false or fraudulent
statements ; or

‘Who, for the purpose of obtaining, or aldmg others to obtain, the approval
allowance, or payment of any claim against the United States or any officer
- thereof, makes or procures, or advises the making of, any oath to any fact or
to any writing or other paper knowing such oath te be false; or

Who, for the purpose of obtaining, or aiding others to obtain, the approval,
allowance, or payment of any claim against the United States or any officer
thereof, forges or counterfeits, or procures, or advises the forging or counter-
feiting of any signature upon any writing or other paper, or uses, or procures,
or advises the use of any such signature, lmowmg the same to be forged or coun-
terfeited ; or

‘Who, bhaving charge, possession, custody, or control of any money or other
property of the United States, furnished or intended for the military service
thereof, kndwingly delivers, or eauses to be delivered, to any person having
authority to receive the same, any amount thereof less than that for which
he receives a certificate or receipt; or

Who, being authorized to make or deliver any paper certifying the receipt of
any property of the United States furnished or intended for the military service
thereof, makes or delivers to any person such writing, without having full knowl-
edge of the truth of the statements therein contamed and Wlth intent to defraud
the United States; or '

‘Who steals, embezzles, knowingly and willfully misappropriates, applies to his
own use or benefit, or wrongfully or knowingly sells or disposes of any ordnance,
arms, equipment, ammunition, clothing, subsistence stores, money, or  other
property of the United States furnished or intended for the military service-
thereof : Provided, That any person, subject to military law, who commits larceny
or embezzlement with respect to property of the United States, furnished or
intended for the military service thereof, or with respect to other property within
the purview of -this article, steals said property within the meaning of this
article; or
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Who knowmgly pulchases or 1ece1ves in pledge of any obhgatmn or 1ndebted—
ness from any soldier, officer, or other person who is a part of or employed m said
forces or service, any ordnance, arms, equlprnent ammunition, clothlng, sub—
gistence stores, or other property of the United States, such soldler, ofﬁcer, or
other person not having lawful right to sell or pledge the same; or

‘Who enters into any agreement or consplres to commit any of the ofEenses
aforesaid ;

Shall, on conviction thereof, be punished by fine or imprisonment, or by such
other punishment as a court-martial may adjudge, or by any or all of said
penalties. If any person, being guilty of any of the offenses aforesaid or who
steals or fails properly to account for any money or other property held in trust
by him for enlisted persons or as its official custodian while in the military service
of the United States, receives his discharge or is dismissed or otherwise separated
from the service, he shall continue to be liable to be arrested and held for trial and
sentence by a court-martial in the same manner and fo the same extent as if
he had not been so separated therefrom

Notes, A. W. 94: The provision of tlus article that any person guilty of an offense
thereunder while in the military service is subject to arrest and trial by c,ou_rtj
martial therefor after hig discharge will not be held unconstitutional by a court of the
first instance, in view of the fact that it has been in effect and enforced for sixty
years (Ex parte Joly, 290 Fed: 858). -

The phrase in the last sentence of this article, “being guilty of any of the offenses
aforesaid,” does not require the military authorities to demonstrate the guilt of such
a person in any proceeding before they have a right fo hold him; the word “guilty”
being used in the sense of “‘justly chargeable with’’ or ‘“‘responsible for” a crime
(T. 8. ex rel. Marino ». Hildreth, 61 F. Supp. 667).

ART 95. Conduct Unbecoming an Officer and Gentleman.—Any officer or
cadet who is convicted of conduct unbecommg an officer and a gentleman shall be
dismissed from the service.

Note, A, W. 95: Offenses under A. W. 95 and A, W. 96 are not the same, nor
established by the same evidence, the former being applieable to officers and cadets;
and the conviction of an officer under both articles on the same facts held not illegal
as placing him twice in jeopardy for the same offense (McRae 9. Henkes, 273 Fed.
108).

 ART. 96. General Article.—Though not mentioned in these articles, all disor-
ders and neglects to the prejudice of good order and military discipline, all conduét
of a nature to bring discredit upon the military service, and all crimes or offenses
not capital, of which persons subject to military law may be guilty, shall be taken
cognizance of by a general or special or summary court-martial, according to the
nature and degree of the offense, and punished at the discretion of such court.

IV. COURTS OF INQUIRY

~ ART.97. When and by Whom Ordered.—A court of inquiry to examine into
the nature of any transaction of or accusation orjimputation against any officer
or soldier may be ordered by the President or by any commanding officer ; but &
court of inquiry shall not be ordered by any commanding officer except upon the
request of the officer or soldier whose conduct is to be inquired into.

ART. 98. Composition.—A court of inquiry shall consist of three or more
officers. For each court of inquiry the authority appointing the court shall
appoint a recorder.

ART. 99. Challenges.—Members of a court of inguiry may be challenged by
the party whose conduct is to be inquired into, but only for cause stated to
the court. The court shall determine the relevancy and validity of any chal-
lenge, and shall not receive a challenge to more than one member at a time.
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The party whose conduct is being inquired into shall have the right to be repre-
sented before the court by counsel of his own selection, if such counsel be
reasonably available.

ART. 100. Oath of Members and Recorders.—The recorder of a court of in-
quiry shall administer to the members the following oath: “You, A. B., do swear
(or affirm) that you will well and truly examine and inguire, according to
the evidence, into the matter now before you without partiality, favor, affection,
prejudice, or hope of reward. So help you God.,” After which the president
of the court shall administer to the recorder the following oath: “You, A. B,,
do swear (or affirm) that you will, according to your best abilities, accurately
and impartially record the proceedings of the court and the evidence to be
given in the case in hearing. So help you God.”

In case of affirmation the closing sentence of adjuration will be omitted.

ART. 101. Powers; Procedure.—A court of inquiry and the recorder thereof
shall have the same power to summon and examine witnesses as is given to
courts-martial and the trial judge advocate thereof. Such witnesses shall take
the same oath or affirmation that is taken by witnesses before courts-martial.
A reporter or an inferpreter for a court of inquiry shall, hefore entering upon his
duties, take the oath or affirmation required of a reporter or an interpreter for
a court-martial. The party whose conduct is being inquired into or his counsel,
if any, shall be permitted to examine and cross-examine witnesses so as fully
to investigate the circumstances in question.

ART. 102. Opinion on Merits of Case.—A court of inquiry shall not give an
opinion on the merits of the case inquired into unless specially ordered to do so.

ART. 103. Record of Proceedings—How Authenticated.—Each court of in-
quiry shall keep a record of its proceedings, which shall be authenticated by
the signature of the president and the recorder thereof, and be forwarded to
the convening authority. In case the record can not be authenticated by the
recorder, by reason of his death, disability, or absence, it shall be signed by the
presulent and by one other member of ‘the court.

V. MISCELLANEOUS PROVISIONS

ART. 104. Disciplinary Powers of Commanding Officers.—Under such regula-
‘tions as the President may preseribe, the commanding officer of any detachment,
company, or higher command, may, for minor offenses, impose disciplinary punish-
ments upon persons of his command without the intervention of a court-martial,
unless the accused demands trial by court-martial. -

The disciplinary punishments authorized by this article may include admoni-
tion or reprimand, or the withholding of privileges, or extra fatigue, or
restriction to certain specified limits, or hard labor without confinement or
any combination of such punishments for not exceeding one weéek from the date
imposed ; but shall not include forfeiture of pay or confinement under guard;
except that any officer exercising general court-martial jurisdiction may, under
the provisions of this article, also impose upon a warrant officer or officer of
his command below the rank of brigadier general a forfeiture of not more than
one-half of his pay per month for three months.

A person punished under authority of this article, who deems his punishment
unjust or disproportionate to the offense, may, through the proper channel, appeal
to the next superior authority, but may in the meantime be required to undergo
the pumshﬁnt adjudgéd. 'The commanding officer who 1mposes the puq;ghment
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omission shall not be a bar to trial by court-martial for a serious-crime or offense
growing out of the same act or omission, and not properly punishable under this.
article; but the fact that a disciplinary punishment has been enforced may be
shown by the accused upon trial, and when so shown shall be considered in deter-
mining the measure of punishment to be adjudged in the event of a finding of
guilty.

ART. 105. Injuries to Property—Redress of.—Whenever complaint is made to
any commanding officer that damage has been done to the property of any person
or that his property has been wrongfully taken by persons subject to military law,
such -complaint shall be investigated by a board consisting of any number of
officers from one to three, which board shall be convened by the commanding
officer and shall have, for the purpose of such investigation, power to summon
witnesses and examine them upon oath or affirmation, to receive depositions or
other documentary evidence, and to assess the damages sustained against the
responsible parties, The assessment of damages made by such board shall be
subject-to the approval of the commanding officer, and in the amount approved
by him shall be stopped against the pay of the offenders. And the order of such -
commanding officer directing stoppages herein authorized shall be conclusive
on any disbursing officer for the payment by him to the injured parties of the
stoppages so ordered.

Where the offenders can not be ascertained, but the organization or detach-
ment to which they belong is known, stoppages to the amount of damages inflicted
may be made and assessed in such proportion as may -be deemed just upon the
individual members thereof who are shown to have been present with such
organization or detachment at the time the damages complained of were in-
flicted.as determined by the approved findings of the board. :

Notes, A. W. 105: Civilian employees of the Army within the territorial jurisdic-
tion of the United States in time of peace are not “persons subject to military con-
trol” within the meaning of A, W. 2 and A. W, 105, and the stoppage of their pay

" to reimburse owners of private property for damages due to the fault or negligence of
such civilian employee is not authorized (3 Comp. Gen. 999).

A municipal corporation is, for civil purposes, deemed a “person” (United States v.
Amedy, 11 Wheat. 892, 412) and is so considered within the meaning of A, W. 105.

An insurance company has no right of subrogation (Op. J. A. G. 153, November
28, 1922 ; Dig. Op. JAG, 1922, p. 11).

This article provides the administrative remedy for damage to or loss of property
resulting from offenses denounced in Article 89,

ART. 106. Arrest of Deserters by Civil Officials.—It shall be lawful for any
civil officer having authority under the laws of the United States, or of any
State, Territory, District, or possession of the United States, to arrest offenders,
summarily to arrest a deserter from the milifary service of the United States
and deliver him into the custody of the military authorities of the United States.

ART. 107. Soldiers to Make Good Time Lost.—Every soldier who in an exist-
ing or subsequent enlistment deserts the service of the United States, or with-
out proper authority absents himself from his organization, statibn, or duty
for more than one day, or who is confined for more than one day under sentence,
or while awaiting trial and disposition of his case, if the trial results in convic-
tion, 'or through the intemperate use of drugs or aleoholic liquor, or through
disease or injury the result of his own miseconduct, renders himself unable for
more than one day to perform duty, shall be liable to serve, after his return
to a full-duty status, for such period as shall, with the time he may have served
prior to such desertion, unauthorized absence, confinement or inability to perform
duty, amount to the full term of that part of his enlistment_period which he is
required to serve with his organization before being furloughed to the Army
reserve,
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ART. 108. Soldiers—Separation From the Service—No enlisted person, law-
fully inducted into the military service of the United States, shall be discharged
from said service without a certificate of discharge, and no enlisted person shall
be discharged from said service before his term of service has expired, except
in the manner prescribed by the Secretary of the Army, or by sentence of a
general or special court-martial.

ART. 109. Oath of Enlistment.—At the time of his enlistment every soldier
shall take the following oath or affirmation : “I, , do solemnly
swear (or affirm) that I will bear true faith and allegiance to the United States
of America ; that I will serve them honestly and faithfully against all their ene-
mies whomsoever ; and that I will obey the orders of the President of the United
States and the orders of the officers appointed over me, according to the rules and
Articles of War.” This oath or affirmation may be taken before any officer.

ART. 110. Certain Articles of War To Be Read or Explained.—Articles 1, 2, 24,
28, 29, 54 to 97, inclusive, 104 to 109, inclusive, and 121 shall be read or carefully
explained to every soldier at the time of his enlistment or muster in, or within
six days thereafter, and shall be read or explained once every six months to the
soldiers of every garrison, regiment, or company in the service of the United
States. And a complete text of the Articles of War and the Manual for Courts-
Martial shall be made available to any soldier, upon his reguest, for his personal
examination. '

ART. 111. Copy of Record of Trial.—Every person tried by a general court-
martial shall, on demand therefor, made by himself or by any person in hig behalf,
be entitled to a copy of the record of the trial.

ART. 112. Effects of Deceased Persons—Disposition of.
of any person subject to military law the commanding officer of the place of
command will permit the legal representative or widow of the deceased, if present,
to take possession of all his effects then in camp or quarters; and if no-legal
representative or widow be present, the commanding officer shall direct a summary
court to secure all such effects, and said summary court shall have authority
to collect and receive any debts due decedent’s estate by local debtors and to pay
the undisputed local creditors of decedent in so far as any money belonging to
the deceased which may come into said summary court’s possession under this
article will permit, taking receipts therefor for file with said court’s final report
upon its transactions to the Department of the Army; and as soon as practicable
after the collection of such effects said summary court shall transmit such effects
and any money collected, through the Quartermaster Department, at Government
expense, to the widow or legal representative of the deceased, if such be found
by said court, or to the son, daughter, father, provided the father has not
abandoned the support of his family, mother, brother, sister, or the next of kin
in the order named, if such be found by said court, or the beneficiary named in
the will of the deceased, if such be found by said court, and said court shall
thereupon make o the Department of the Army a full report of its transactions;
but if there be none of the persons hereinabove named, or such persons or their
addresses are not known to or readily ascertainable by said court, and the said
court shall so find, said summary court shall have authority to convert into cash,
by public or private sale, not earlier than thirty days after the death of the
deceased, all effects of deceased except sabers, insignia, decorations, medals,
watches, trinkets, manuscripts, and other articles valuable chiefly as keepsakes;
and as soon as practicable after converting such effects into cash said summary
court shall deposit with the proper officer, to be designated in regulations, any
cash belonging to decedent’s estate, and shall transmit a receipt for such deposits,
any will or other papers of value belonging to the deceased, any sabers, insignia,
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decorations, medals, watches, trinkets, manuscripts, and other articles valuable
chiefly as keepsakes, together with an inventory of the effects secured by said .
summary court, and a full account of its transactions, to the Department of the
Army for transmission to the Auditor for the Department of the Army for action
as authorized by law in the settlement of aceounts of deceased officers and enhsted
men of the Army. .

The provisions of this article shall be applicable to inmates of the United Stat%
Soldiers’ Home who die in any United States mlhtaly hospital outside of the
District of Columbia where sent from the home for treatment. ' ’

Notes, A. W. 112: The Quartermaster/Department was consolidated into the
Quartermaster Corps by section 3 of the act of 24 August 1912 (37 Sfat. 591 ; M. L.
1939, sec. 65).

The powers and duties of the Auditor for the Department of the Army were
vested in the General Accounting Office by sectmn 304 of the act of 10 June 1921 (42
Stat. 24 ;731 U. 8. C. 44).

ART. 113. Inquests.—When at any post, fort, camp, or other place garrisoned
by the military forces of the United States and under the exclusive JllrlSdlCthll
of the United States, any person shall have been found dead under circumstances
which appear to require investigation, the commanding officer will designate
and direct a summary court-martial to investigate the circumstances attending
the death; and, for this purpose, such summary court-martial shall have power
to summon witnesses and examine them upon oath or affirmation. He shall
promptly transmit to the post or other commander a report of his investigation
and of his Andings as to the cause of the death. ;

ART. 114. Authority to Administer Oaths.—Any officer of any component of
the Army of the United States on active duty in Federal service commissioned
in or assigned or detailed to duty with the Judge Advocate General’s Corps, any
staff judge advocate or acting staff judge advocate, the President of a general
or special court-martial, any summary court-martial, the trial judge advocate
or any assistant trial judge advocate of a general or speclal court-martial, the
president or the recorder of a court of inquiry or of a military board, any officer
designated to take a deposition, any officer detailed to conduct an investigation,
and the adjutant, assistant adjutant or personnel adjutant of any command shall
have power to administer oaths for the purposes of the administration of military
justice and for other purposes of military administration; and shall also have
the general powers of a notary public in the administration of oaths, the execu-
tion and acknowledgment of legal instruments, the attestation of documents and
all other forms of notarial acts to be executed by persons subject to military
law: Provided, That no fee of any character shall be paid to any officer mentioned
in this Act for the performance of any notarial act herein authorized.

Notes, A. W. 11}: A warrant officer serving as assistant adjutant of any. com-
mand has power to administer oaths for all purposes of military administration,
See section 4, act of 21 August 1941 (55 Stat. 653).

Many States have enacted statutes providing that certain officers of the Army
may administer to military personnel oaths in connection with the execution of
legal instruments required under the laws of the State concerned. The statute
of the particular State should be consulted in each case to ascertain what officers
may administer such oaths.

ART. 115. Appointment of Reporters and Interpreters.—Under such regula-
tions as the Secretary of the Army may from time to time prescribe, the president
of a court-martial or military commission or a court of inquiry shall have power
to appoint a reporter, who shalil record the proceedings of and testimony taken
before such court or commission and may set down the same, in the first instance,
in shorthand. Under like regulations the president of a court-martial or military
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commission, or court of inguiry, or a summary court, may appoint an interpreter,
who shall interpret for the court or commission. .

ART. 116. Powers of Assistant Trial Judge Advocate and of Assistant Defense
Counsel.—An assistant trial judge advocate of a general or special court-martial
shall be competent to perform any duty devolved by law, regulation, or the
custom of the service upon the trial judge advocate of the court. An assistant
defense counsel shall be competent likewise to perform any duty devolved by
law, regulation, or the custom of the service upon counsel for the accused.

ART. 117. Removal of Civil Suits.—When any civil or criminal prosecution is

commenced in any court of a State of the United States against any officer,
seldier, or other person in the military service of the United States on account
of any act done under color of his office or status, or in respect to which he
claims any right, title, or authority under any law of the United Statfes respect-
ing the military forces thereof, or under the law of war, such suit or prosecution
may at any time before the trial or final hearing thereof be removed for trial
into the district court of the United States in the distriet where the same is
pending in the manner prescribed by law, and the cause shall thereupon be entered
‘on the docket of such district court, which shall proceed as if the cause had been
originally commenced therein and shall have full power to hear and determine
said cause.
* ART. 118. Officers, Separation from Service.—No officer shall be discharged or
dismissed from the service except by order of the President or by sentence of a
general court-martial; and in time of peace no officer shall be dismissed except in
pursuance of the sentence of a general court-martial or in mitigation thereof;
but the President may at any time drop from the rolls of the Army any officer
who has been absent from duty three months without leave or who has been
absent in confinement in a prison or penitentiary for three months after final
conviction by a court of competent jurisdiction.

Notes, A. W, 118: This article does not apply to warrant officers.

For the right of an officer to apply for trial when dismissed by order of the
President without trial, see section 227, Military Laws of the United States, 1939
(R. 8.1230;10U. 8. C. 573). .

ART.119. Rank and Precedence among Regulars, Militia, and Volunteers.—
That when two or more officers of the same grade are on duty in the same field,
department, or command, or of organizations thereof, the President may assign
the command of the forces of such field, department, or command, or of any organ-
ization thereof, without regard to seniority of rank in the same grade.

Note, A. W. 119: Prior to 7 August 1947 this article provided that the President
could make such assignments only “in time of war or public danger.” The article

was amended by the deletion of the quoted words by section 522, Officers’ Personnel
Act of 1947 (Public Law 381, 80th Cong.).

ART. 120. Command When Different Corps or Commands Happen to Join.
When different corps or commands of the military forces of the Unifed States
-happen to join or do duty together, the officer highest in rank of the line of the
Regular Army, Marine Corps, forces drafted or called into the service of the
United States or Volunteers, there on duty, shall, subject to the provisions of the
last preceding article, command the whole and give orders for what is needful in
the service, unless otherwise directed by the President.

ART.121. Complaints of Wrongs.—Any officer or soldier who believes himself
wronged by his commanding officer, and, upon due application to such com-
mander, is refused redress, may complain to the officer exercising general court-
martial jurisdiction over the officer against whom the complaint is made. That
officer shall examine into said complaint and take proper measures for redressing
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the wrong complained of; and he shall, as soon as possible, transmit to the
Department of the Army a true statement of such complaint, with the proceedings
had thereon.

Section 244, Public Law 759, 80th Congress. This title shall become effective
on the first day of the eighth calendar month after approval of this title.

Section 245, Public Law 759, 80th Congress. Al offenses committed and all
penalties, forfeitures, fines, or liabilities incurred prior to the effective date of
this title, under any law embraced in or modified, changed or repealed by this
title, may be prosecuted, punished, and enforced in the same manner and with
the same effect as if this title had not been passed.
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FORMS FOR ORDERS APPOINTING COURTS-MARTIAL
(1) FORM OF ORDER APPOINTING A GENERAL COURT-MARTIAL

Headquarters —————— (Army) (Division) ( ).
(Place) ——— (Date) - 19
SpEciaL ORDERS
No.
A general court-martial is appointed to meet at , , On
19 , or as soon thereafter as practicable, for the trial of such persons as may

be properly brought before it.

DETAIL FOR THE COURT

Col. ,  (Arm or Br. of Sv.), 5th Cavalry,

Lt. Col. , o ( ), 1st Infantry.

Lt. Col. , ( ), 8d Field Artillery Group.

Maj. , ( ), (JAGCQ), or (Certified by
TJAG, as qualified), Hq. 29th Inf. Div., LAW

: MEMBER.

Maj. , ( ), 34 Field Artillery Group.

Capt. , ( ), 4th Infantry.

Capt. , ( ), 5th Cavalry.

Capt. . ( )}, 1st Infantry.

Capt. , ), 3d Field Artillery Group.

Capt. , ( ), JAGC) or (Member of

the bar of the Supreme Court of Illinois) (Mem-
ber of the bar of the U. 8. District Court, E.
Dist., Illinois) (Certified by TJAG as qualified),
5th Cavalry, trial judge advocate.

1st Lt. , { )}, 3d Field Artillery Group,
assistant trial judge advocate.

Capt. y  ( ), (JAGC) or (Member of the Bar of
the District of Columbia) (Certified by TJAG
as qualified), 128th Infantry, defense counsel.

1st Lt. y ( )}, 4th Infantry, assistant defense
counsel,

Nores.—The order will be authenticated as may be prescribed in Army Regulations.

A succession of orders modifying an order appointing a court-martial may result in
serious errors. When practicable it should be avoided by appointing a new court. It is
not deemed advisable to issue orders dissolving a court-martial.

The order should name the mémbers in order of rank and grade.

The following paragraphs of the manual are referred to in connection with the appoint-
ment. of courts-martial: 4 (Composition of courts-martial) ; 5 (Appointing authorities) ;
6 (Appointment of trial judge advocate, defense counsel, assistants) ; 836 (Appointment of
courts-martial) ; 41 and 43 (Selection of trial judge advocate and defense counsel).

If travel is necessary, a paragraph directing such travel may be included in the appoint-
ing order, or a separate order or orders may be issued according to circumstances.
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The order will specifically designate the law member of such and show his qualification.
See 4e. It will also show the qualification of the trial judge advocate and defense counsel
if they are qualified under A. W. 11, See 6.

The order appointing a general court-martial, when issued by a eommander specially
empowered thereto by the President, may, but need not, cite the order of the President.

(2) FORM OF ORDER AMENDING ORDER APPOINTING A GENERAL
GOURT-MARTIAL

SPECIAL ORDERS Headquarters ——  (Army) (Division) ( ).
No. SRR (Place) (Date) 19 —
Capt. , (Arm or Br. of Sv.), (Org.), is detailed as a member of the

general court-martial appointed by paragraph ——————, Special Orders .
this Headquarters, dated , Vice Capt. , (Arm. or Br. of Sv,), (Org.),
relieved. .

Noxa.—The order will be authenticated as may be prescribed in Army Regulations.

b. FORM OF ORDER APPOINTING A SPECIAL COURT-MARTIAL

Headquarters , .
. (Place ——), (Date) 19—,
SpeciaL ORDERS
No.
A special court-martial is appointed to meet at : , O » 19—;

or ag soon thereafter as practicable, for the trial of such persons as may be properly

brought before it. .
DETAIL FOR THE COURT

Maj. - ——, (Arm or Br, of Sv.), 1st Cavalry.

Capt. , ( ), 3d Cavalry.

Capt. , ( ), 4th Coast Artillery Battal-

ion.

1st Lt. , ( ), 3d Cavalry,

1st L. - , ( ), 1st Infantry.

Capt. , ( ), 4th Coast Artillery Battal-
: ion, trial judge advocate.

Capt. , ( ), 3d Cavalry, defense counsel.

NortEs.—See the first five notes to form 2a(1).

‘When & superior appoints a court because a subordinate commanding officer is the accuser or prosecutor,
ke may specify in the order the names of the person or persons to be tried.

If the trial judge advocate of a special court-martial is a member of the Judge Advoecate General’s Corps
or a member of the bar of the highest court of a State, or of & Federal court, the order will expressly state the
qualifications of both the trial judge advocate and the defense counsel in the same manner as they are
stated in the form of order appointing a general court-martial, See App. 2a.

¢. FORM OF ORDER APPOINTING SUMMARY COURT-MARTIAL

This form is similar to the forw for special court-martial except that only one
officer is detailed. As to appointment of summary courts-martial, see 5¢.



Appendix 3
CHARGE SHEET

CHARGE SHEET

Loeation . Date

Accused (Last name—First name—Middle name) (List aliases | Army serial No. Grade
when material) )

Organization. (If the acensed is not & member of the Army, state other appropriate description showing
that he is subject to military law.)

Present | Pay per month Allotments to dependents per month | Government insur-
age (Base pay plus longevity) Class F Class B ance deductions
; ) per month
$ $ $ $

Record of Service

Initial date and term of ¢current service

Prior service. (Asto each terminaled enlistment, give inclusive dates of service and organization in which
serving at termination. (Give similar Jata as to service not under an enlistment.)

Data As To Witnesses

‘Witness for
Prosecution | Accused

Name of witness } Address of witness

Decumeniary Evidence

List and note where each iterm may be found.

Daia As To Resiraint

Nature of any restraint af accused Date Location

(End of Page 1 of Charge Sheet)
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Charge: Violation of the ) Article of War,

Specification:
(End of Page 2 of Charge Sheet)

Charges (Continued)

Additional Sheets, if Necessary, for Charges and Specifications Will Be Attached
Here. . .o
Signature of Accuser Grade and Organization

Afidavit

Before me, the undersigned, authorized by law to administer oaths in cases of

this character,' personally appeared the above-named accuserthis____ day of

19 and made oath that he is a person subject to military

law and that he personally signed the foregoing charges and speecifications, and

further that he either had personal knowledge of or has investigated the matters

set forth in the specifications and that the saine are true in fact, to the best ofhis
knowledge and belief. :

(Signature)

(Grade and organization)

(Official character, as adju-
tent, summary court, no-
tary public, etc.)*

* If the oath is administered by a civil oflicer having a seal, his official seal should be affixed.

1st Indorsement**

Headquarters , , 19 .
(Place) (Date)

Referred for trial to

(Grade, name, and organization of summary court, or trial judge advocate)

court-martial appointed by paragraph ,
(Summaeary) (Trial judge advocate of special or general)
'>'Special Orders No. ___ |, Headquarters _- 19 .
By of
(Command or order) (Grade and name of commanding officer)
, Adjutant

I have served a copy hereof on each of the above named accused, this
day of 19___ . :

Signature (Trial Judge Advocate) Urade and organization

** Relative to proper instructions which may be included in the indorsement
of reference for trial, see 34 g, k.

(End of Page 3 of Charge Sheet)
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RECORD OF TRIAL BY SUMMARY COURT-MARTIAL CASE NUMBER

SPECIFICATIONS
AND CHARGES

"PLEAS FINDINGS SENTENCE OR ACQUITTAL AND REMARKS

TO BE FILLED IN BY THE ACCUSED IF HE IS A NONCOMMISSIONED
OFFICER:

I _ consent object o trial by summary court-martial.
(Strike out word not applicable)

(Signature of accused)

TO BE FILLED IN BY SUMMARY COURT IF APPLICABLE:

1. The accused, a noncommissioned officer of the first two grades, refused to
consent in writing to trial by summary court-martial. The charges are hereby
returned to the appointing authority.

Summary Court.
(Signature, rank, and organization) .

2. If the accused, a noncommissioned officer of the third or a lower grade, ob-
jected to trial by summary court-martial, was such trial thereafter directed by
the officer exereising special court-martial jurisdiction over the command?

Yes No
(Strike out word not applicable)

3. Was the meaning and effect of a plea of guilty explained to the accused?

Yes No.~
- (Strike out word not applicable)

TO BE FILLED IN BY SUMMARY COURT:
Number of prior convictions considered
Place Date 19

* Summary Court. .
(Signature, rank, and organization) .

*(Enter after signature, “Only officer present with command,’ if such is the case.)

Headquarters 19 .
(Organization, place, and date)

(Action of reviewing anthority)

Commanding

(Signature, rank, and organization)

Entered on service record in case of conviction.

(Initials of personnel adjutant)

(End of Page 4 of Charge Sheet)



Appendix 4

FORMS FOR CHARGES AND SPECIFICATIONS
INSTRUCTIONS

a. General—These forms are intended as a general guide for use in the
drafting of charges and specifications, not-only for the oifenses specifically pro-
vided for, but for like offenses. The forms are not mandatory, and the drafter
may add to or deviate from them when necessary. ~Abbreviations should not be
used in specifications. Grades, organizations, and months should be written out
in full ; but dates of the month and times should be written in Arabic numerals,
The designation of the organization should include a numerical prefix and only
the official designation of the unit should be alleged. See AR 220-5. 'The serial
number -of the accused should not be alleged in the specification. See 24-29
(Preparation of charges). . .

b. Numbering of charges and specifications.—When there is more than one
charge the charges shoud be numbered, using the Roman numerals I, II, etc.
‘When there is more than one specification under a charge the specifications under
that charge should be numbered, using the Arabic numerals 1, 2, etc. Additional
charges (24) are numbered in the same manner as the original charge: a single
added charge is designated simply ‘“Additional Charge”, but if more than one,
they are numbered Additional Charge I, Additional Charge I, etc. Specifications
under additional charges are designated as prescribed above. The term “Addi-
tional” is not used in connection with the specifications.

¢. Name and description of accused.—The name of the accused as stated in
the specification should include his Christian name, middie name or initial, and
except in a case in which the jurisdiction of the court-over the per